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DNITED  STATES  QRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 


H«a.  RORACS  ORAT.  Circuit  Justice  WublntlOB,  D.  a 

Hm.  XiB  BAROH  B.  COLT,  CIreult  Judge  Brtttol,  B.  I. 

Horn.  WnXJAH  L.  PUTNAM,  Olcoatt  Judge  PortlUii.  Me. 

Bm.  NATBAH  WIBB,  BMHet  Miia*.  ..TortiaaA,  M«. 

nm.  MDOAR  ALDRIOH,  Dtatrlet  Judges  N««  Hunpililn  .UtttotMi.  N.  R. 

Hob.  nAZrcia  C  LOVBLU  DUMot  Jadg*.  MMuAoMtU  BortoB,  Mui. 

Hs&  ABTHOB  L.  BROWN.  Dlrtrlot  Judge,  Rfaod»Itl«nd  „.PnnMettMt  B.  L 

SECOND  CIRCUIT. 

Rn.  RUFDS  W.  PSCKHAU,  Circuit  Juttlcs  .Wai&lngton,  D.  0. 

Boo.  WILZJAM  J.  WALLACE,  Circuit  Judge  ,  AlbanT.  N.  T. 

Boa.  ■.  HBNRT  LACOUBB,  Circuit  Judge  Kew  York,  N.  T. 

HOa.  NATHANIEL  BHIPMAN,  Circuit  Judge'  Hartford,  Gouii. 

Hon.  WILLIAM  K.  T0WN8BND,  Circuit  JvOt^  Hew  HATeo,  Conn. 

BSB.  JAMBS  P.  PLATT,  Dtetrlet  Jndg^  Conseetlcut  ■  ..Hartford.  Conn. 

Baa.  ALTRKD  a  OOXB,  Dtetrlet  Judge.  N.  D.  Mew  Turk  Utlea,  N.  T. 

He*.  OBOROB  B.  ADAMS,  Dtetrlet  Judge,  8.  D.  New  Tone   New  Tork,  N.  T. 

Ron.  TOWARD  B.  THOMAS,  Dtetrlet  Judge,  B.  D.  New  Tork..'..ll  Llberir  St.,  New  Tork. 

Bob.  HOTT  H,  WRBUiBR,  Dtetrlet  Judge,  Vermont  Bnttleboro,  Tt, 

Ra»  JtmN  B.  BASBU  DMrtet  JnOgik  V.  D.  New  York.  Buffalo,  M.  T. 

THIRD  CIRCUIT. 

Rob.  OBOROB  SHIRA8,  Jr.,  ClrcuU  Jiutlce  .Washlngtoo.  Ow  a 

Baa.  MAR0U8  W.  AOBBSON.  Olreolt  Jndgo...  Pltteburgh,  Pa. 

Baa.  mOBOa  M.  DAU«A8,  Oboalt  Juagn  Phllsdelpbia,  Pa. 

Boa.  OBOBOB  ORAT,  ClreaU  Jtadga  «....Wllinlnstaa,  DoL 

Hob.  BDWABD  O.  KUDIORD,  DtetMol  Jndg»,  Ddawaro  Wllmingtoa,  DA 

Hon.  ANDREW  KIRKPATRIOK.  Dtetrlet  Judge,  New  Jersey  Newark.  N.  J. 

Had.  Jasnn  B.  MePHBRSON.  Dtetrlet  Judge.  B.  D.  Penuiyl  ranla  Philadelphia.  Pa. 

Hen.  ROBBRT  WODROW  ARCHBAU).  DUtrUtt  Judga.  M.  D.  PeaaBjlTanla..Scnintra,  Pa. 
B«.  JOBBPH  BUFPINOTOH,  DtttrM  JDOitb  W.  O.  PtBBVlvania  PltUborgb,  Fa. 


>BMiiB«a  MaMk  im 

'^Dtatad  Cmolt  Jndg*  Haroh  SS.  MB. 
■  Appointed  Dtetrlet  Jodgt  March  U,  UOL 
138  F.  (110 
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FOURTH  CIRCUIT. 


Hon.  MELVILLE  W.  PULLER.  Circuit  JUBtlM.  Wasblncton.  D.  a 

Hon.  NATHAN  UOFF.  Circuit  Judgo...:  Clarksburg.  W.  Va. 

Hon.  CHARLES  H.  SIMONTON.  Circuit  Judga  Cbu-lwton.  S.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  MaryUmd  Baltlfflors,  Ud. 

Hon.  TIIOUA£  R.  PURNBLL,  DMrlct  Judgt.  B.  U  HoTth  CAToUtut.,...  Raleigh.  H.  a 

Ron.  JAMES  E.  BOTD.  DUtrtot  JaOea.  W.  D.  North  Carolina.  Qroeniboro,  K.  a 

Hon.  WILLTAU  B.  BRAWLET,  DUtilot  Judge,  E.  and  W.  D.  SouUi  Car.  .Charleston.  S.  C. 

Hod.  EDMUND  WADDILL.  Jr.,  District  Judge,  B.  D.  Virginia  Rlobmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL.  District  Judge,  W.  D.  Virginia  Blgstona  Gap.  Va. 

Hon.  JOHN  J.  JACKSON.  District  Judge,  N.  D.  West  Virginia  Parkersburg,  W.  Ya. 

Uoni  BENJAMIN  T.  ICELLBR,  Dlstrtet  Judge.  S.  D.  Weat  Virginia.  Sranwell,  W.  Va. 

FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE.  Circuit  Justice  ..WaaUngton,  Oi  a 

Hon.  DON  A.  PARDEE,  Clnialt  Judge  New  Orlealu,  Ia. 

Hon.  A.  P.  Mccormick,  circuit  Judge  Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge   MuntsTllle,  Ala. 

Hod.  THOMAS  QOODB  JONES.  District  Judge,  M.  and  N.  D.  Alabama. ..Montgomerr.  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge.  S.  D.  Alabama  Mobile,  Ala. 

Hon.  CHARLES  SWAYNB,  District  Judge,  N.  D.  Florida  Pensacola.  Fla. 

Hon.  JAMES  W.  LOCKE,  DUtrlot  Judge,  8.  D.  Florida.  JacksoaTllle,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  GwirgU  Atlanta,  Qa. 

Hon.  EMORY  8PEER,  Diatriet  JoOge,  B.  D.  Oaorgla...  Mbood.  Oa. 

Hon.  CHARX^S  FARLANOB.  Diatriet  Judge.  B.      Louisiana.  .New  Orleana.  La. 

Hon.  ALECK  BOABMAN,  District  Judge,  W.  D.  Louisiana  Shrereport.  LA. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mlsslaslppl  Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge.  E.  D.  Texas  Sherman.  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge.  N.  D.  Texas.  Ft  Worth,  Tex. 

Hon.  THOMAS  S.  MAXBY,  District  Judge,  W.  D.  Texas....  ^..AusUn.  Tex. 

SIXTH  CIRCUIT. 

Hon.  JOHN  U.  HARLAN.  Clroult  Justice  «  Washington,  D.  a 

Hon.  HBNRT  F.  SBVBREN8,  Circuit  Judge.  Kii*WTnagff«.  Mlob. 

Hon.  HORACE  U.  LURTOM,  Circuit  Judge  Nashville.  Teoo. 

Hon.  WILLIAM  R.  DAY,  Circuit  Judge  Canton,  Ghto. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  E.  D.  Kentucky  Covlogton.  Ky. 

Hen.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky  LoutarlUe.  Kj- 

Hon.  HENRY  H.  SWAN,  District  Judg%  B.  a  Michigan...  Detroit,  Hlob. 

Hon.  OBORQB  P.  VANTT.  Diatriet  Judge,  W.  D.  Michigan.  Grand  Riffida.  Xloh. 

Hon.  AUGUSTUS  J.  RICKS,  Diatriet  Judge,  N.  D.  OUo.....  Olorelaild.  Ohloi 

Hon.  FBANCI3  J.  WING.  Dlatriot  Jadga,  N.  D.  OMo  Olarelasd.  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  Diatriet  Judge.  8.  D.  Ohio   CinolnnaU.  OUo. 

Hon.  CHARLBS  D.  CLARK,  District  Judge.  B.  and  M,  D.  Tennessea....Chattaaoosa,  Ttnn. 
Boa.  HU  8.  HAHUOND,  Diatriet  Judge,  W.  D.  Tennesaea  Memphla,  Ti&B. 

SEVENTH  CIRCUIT. 

Hon.  HBNRT  B.  BROWN.  Circuit  JuUcs  Washington.  D.  O. 

Hon.  JAMBS  O.  JENKINS,'  Circuit  Judge  Milwaukee,  Wis. 

Hob.  PBTER  8.  GROSSCUP,  Circuit  Judge   ,  Chloago,  111. 

Hon.  ntANCXS  B.  BAKER,  Circuit  Judge*.  .IndlaBapolia.  Ind. 

Hon.  CHRISTIAN  C  KOHLSAAT,  District  Judge,  N.  D,  ZlllnoU  OUoaco.  IlL 


*  Appointed  Circuit  Judg*  Januarr  U,  UQI; 
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Hoa.  WILUAH  J.  ALiLaU,  DIatrict  Jndgs,  S.  D.  lUlnoU  .  .Spiinxfleld.  UL 


Hoo.  J.  OTIS  HUHPHRBT,  Dlitrlct  Judge,  S.  D.  IIUdOIs  Springfield.  111. 

Hon.  JOHN  H.  BAKER,  District  Jadse^  InOiatu   .lodianapoUi,  lod. 

Hon.  WILLIAM  H.  SBAMAN.  DUtrlct  Judg*.  B.  D.  WUoontin  Sbeboygaii.  Wis. 

Hob  ROMANZO  BUHH,  DIstrlet  Jndga,  W.  D.  Wlwoiudii  ...MkdlMa.  Wii. 

EIGHTH  CIRCUIT. 

Hoo.  OATID  J.  BREWBB.  Clnolt  JuaUce  .....WublBstMt,  D.  a 

Hon.  HBNRT  a  CALDWELL,  Circuit  Ja«c«...  ,  UtUe  Rock.  Ark. 

Hon.  WALTER  H.  SANBORN,  GlrouH  Jodte  St.  Paul,  Minn. 

Hon.  AMOS  M.  THATBR,  Clrcalt  Judge  St.  Louis,  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge,  B.  D.  Arkansas  LUtls  Rock,  Ark. 

Hon.  JOHN  H.  BOOER8,  District  Judge,  W.  D.  Arkaofias  Ft.  Smith,  Ark. 

Hon.  HOSES  HALLHTT,  IX strict  Judge,  Colorado  Denver,  Colo. 

Uwb  O  LTV  BR  P.  8HIRAS,  IHstrlot  Judge.  N.  D.  lows  Dubuque,  Iowa. 

Bon.  SMITH  UePHKRSOH.  District  Judfs,  &  D.  Iowa.  Red  Oak,  lam*. 

Hon.  WILLIAM  C.  UOOK,  District  Judge.  Kansas  Leavoiwortta.  Kan. 

Hon.  WM.  LOOHRBN,  District  Judge,  Minnesota  Minneapolis,  Ulna. 

Hon.  BLMBR  B.  ADAMS,  DUtrlct  Judge,  E.  D.  Missouri  SL  Louis,  Mo.. 

Hon.  JOHN  F.  PHILIPS.  District  Judge,  W.  D.  Missouri..-^  Kansas  City,  Ho. 

Hon.  W.  H.  MUNGBR,  District  Judge.  Nebraska  Omalta,  Neb. 

Hon.  CHARLBS  F.  AHIDON,  DUtrlct  Judge,  North  DakoU  Fargo.  N.  D. 

Hob.  JOHN  B.  OARX^O,  District  Judge,  Soatli  DakoU  Sioux  Falls,  a  D. 

Hon.  JOHN  A.  MARSH  ALU  Olatriet  Judge,  Utah  Salt  Lake  dtr.  Utah. 

Boa.  JOHN  A.  RINKR,  Dtotrict  Jodge,  Wjomlng  Oheyeone,  Wro. 

NINTH  CIRCUIT. 

Hen.  JOSBPH  McKBNNA,  Circuit  Justice  Washington.  D.  C. 

Hob,  WM.  W.  MORROW,  Circuit  Judge  ,  San  Frandeco,  CaL 

Hea.  WILLIAM  B.  GILBERT,  Circuit  Judge  Portland,  Or. 

Hon.  BRSKINB  M.  ROSS,  Circuit  Judge  I<ob  Angeles,  Cat 

HOB.  JOHN  J.  DB  HATBN.  District  Judge,  H.  D.  OalUontla.  Saa  mnelioo,  CaL 

Boa.  OUN  WBLLBORN.  DMrfast  Judge.  &  XX  CalUonila  Xm  Angelas,  OaL 

Hob.  HIRAM  KNOWLES.  District  Judge,  Montana  Helena.  Mont 

Hon  CORNELIUS  H.  HANFORD,  District  Judge,  Washington  Seattle.  Wash. 

Hon.  THOMAS  P.  HAWLET.  District  Judge,  Neiads  Carson  City,  Ner. 

Rob.  CHARLES  B.  BKLLINQKR,  Dlstriot  Jodge,  Oregon  Portland,  Or. 

Hob.  jambs  H.  BBATTT,  DUtrlct  Judge,  Idaho  Boise  Cltr,  idabe. 
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Put 

AduB  T.  New  Turk  Ufe  Lm.  Oo.  (a  O. 

A.)  ;  808 

Alexander,  Union  Pac.  R.  Oo.  v.  (O.  C). .  841 
Amerinui  Alktll  0».  T.  Oampbell  (O.  Oj-  •  898 
AmericaD  Coat  Pad  Go.  of  Baltimore  Clt; 

T.  Pbcenix  Pad  Ca  (0.  O.  A.)  629 

AmerlcKD  Omgr^tional  Ass'n.  Sherman 

T.  (c.  c.  aX...  eoB 

American  E3ectrica]  Nonltr  *  Htg.  Oa  T. 

tttuvM  (P.  a  AA  877 

Anerlcan  Sdiool  Fonmut*  Oo.  T.  j.  U. 

Sander  Go.  (a  OJ  076 

"  '    '  Faraitore  Go..  Metcalt 


American  School 

T.  (C.  C.  A.) 
American  Wired 


Hoop  Oq^  Sotherland- 


.1020 


Hoop  u  , 

Innes  Go.  t.  (a  a  AJ.  188 

Amn,  Terllnden      (O.  a  A.)  1020 

Ancboria,  The  (D.  C.)  982 

Anderww.  HcGahan  r.  (G.  G  A.)  116 

Anthracite  Teleph(Hie  Co.,  Western  Blec- 

tric  Co.      (G.  G.)  884 

Arbockle  t.  Blackbnm  (C.  O.  A.)  016 

Aniold  T.  United  SUtea  (G.  G.)  1004 

Arrin^ton  Co.,  In  re  (D.  GO  498 

Arrott     Standard  Utg.  Co.  (0.  G.)  1014 

Arrott  T.  Standard  Sanitary  Mfg.  Co.  (C. 

a)   889 

Aureole^  The  (O.  C  A.)   224 

Bailey.  Wooda  t.  (a  C)  890 

BalcA  T.  One  Million  Two  Hundred  and 
Slxtj-OiM  Tbonaand  Feet  of  Lumber  (D. 

C.)   948 

Baldwin  T.  United  States  (C.  O.  A.)..,..  217 
Baltimore  &  O.  B.  Oo.  t.  J07  (G.  C.  A.).  .1016 
Baltimore  &  O.  R.  Co.,  Weller  t.  (O.        .  602 

Bsrb«^,  Johnson  t.  (O.  O.  A.)  1010 

Bargre  No.  IZT.  The  <D.  a)  028 

Bartholomew  t.  Union  Paptr  &  Bag  Oo. 

(a  c.  A.)  r7.....77T,,..  288 

Beach,  Seal  r.  (G.  0.)  831 

Beard  DredgioK  Co.  T.  HnfAiee  (D.  G.)...  680 

Bearer  Coal  Co^  In  re  (C.  O.  A.)  889 

Belsian  King.  The,  B.  Dnnsmnir  Sons'  Go. 


(D. 
Bflgiaxi  King, 


Q26 


Q26 


„.  The,  TeDns  S.  S.  Co.  t. 

(i5.  c.)  

Bennett,  People  of  State  of  New  Tork  t. 

(C.   -  816 

Benzisrer  T.  United  States  (fl.  0.  A.)  1016 

Berliner  Oramopbone  Co.  r.  Seaman  (0. 

C.  A.)    750 

Bie  Meadows  Gas  Co.,  In  re  (D.  O.)  974 

Biaaert,  In  re  (G.  0.)   12 

Blackbnm.  Arbnckle  t.  (G.  C.  A.)  616 

Blake,  Coltrane  t.  (G.  O.  A.)  786 

J-    ■  10.  _C.) 

Bin* 

U8  F.  (tH) 


Bliss  T.  Heed  (O.  C.)  946 

FUer  (Gw  a  A.)  .1016 


Pag* 

Board  of  Oom*n  of  Stanly  Oennty  t.  Ooler 

(G.  0.  A.)  777.   705 

Board  of  G(xn'n  of  Wllkea  Goanty  t.  Golar 

~  G.  A.)  726 


(C. 


Board  of  Sap'ts  of  Rlrw^e  Gonnty,  Spoor 

T.  (G.  C.f.  ...,77..  28 

Boise  Gity  t.  WUion  (G.  G.  A.)  1016 

Bowsky.  CImiotti  Unhairing  Go.  T.  iC  0.)  698 
Bowakr,  Cimiotti  Unhairlng  Co.  t.  (O.  O.)  609 

Boyer  T.  Keller  (O.  C.)  680 

Bradford  Belting  Co  t.  KUdnger-Iaon  Ga 

(O.  a  A^  811 

Bradford  QlTcerine  Go.  r.  Kiier  (O.  0.  AJ  894 
Brady  t.  Westero  Union  Td.  Co.  (G.  0. 

A.)   909 

Braaer  8.  S.  Co.,  Gow  t.  (D.  a)  672 

Bray,  United  Sutes  t.  (D.  0.)  1008 

Brlggs.  The  John  A.  0.  C)  948 

Broad  River  Tp.,  Oonham  t.  (O.  0.)   83 

Brown  y.  Worster  (G.  0.)   20 

Brace  t.  United  Statee  (G.  G.  A.)...  1017 

Bryan  t.  Huntington  (G.  C  A.)  .1017 

Bryant,  The  C.  D.  (O.  a  A.)  1017 
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YORK  et  al. 


S.  Pbdsbal  Ooaim—JcRisDioTioN—OiTizBNSHiP— Ancillary  Sdit. 

Severat  Insnrancfi  companies  separately  Issued  policies  an  the  same 
property  of  V.,  providing  for  proportional  liability  only  for  any  loss, 
and  V.  brought  separate  actions  at  law  tbereon  against  them  In  a  state 
court.  The  state  court  refused  a  motion  to  transfer  the  cases  to  the 
federal  court;  but  in  all  of  them,  except  one,  In  which  there  was  In- 
YolTed  1««  than  ^,000,  the  amonnt  necessary  to  give  the  federal  court 
Jurisdiction,  complete  records  were  seasonably  filed  In  the  federal  court, 
which  refused  m.;tious  to  remand.  Held,  that  a  bill  In  the  federal  court 
to  enjoin  further  prosecution  of  the  actions  at  law  there  or  elsewhere, 
and  to  have  the  liability  of  the  Insurers  determined  and  adjusted  In 
equity  under  such  bill,  was  ancillary  to  the  actions  at  law,  so  as  to  be 
maintained  without  regard  to  the  citizenship  of  the  parties.* 

fll  EllDITT  JnaiSDICTIOX. 

Equity  has  Jurisdiction,  on  the  ground  of  Inadequacy  of  remedy  at 
law,  to  enjoin  separate  actions  by  insured  against  several  Insurers,  and 
bave  their  liabilities  determined  under  the  bill;  their  defenses  being  the 
same,  and  their  liabilities,  if  any,  proportional. 

&  Eqiutt — McLTiiTAniousNEas. 

A  bill  by  certain  insurers  to  restrain  separate  actions  at  law  by  In- 
sured against  them  and  other  insurers  on  their  policies,  under  which 
their  Uabill^,  if  any,  is  proportional,  and  to  which  actions  the  same 
defense  Is  Interposed,  and  to  have  their  liabilities  determined  in  equity 
under  the  MU,  Is  not  multifarious;  all  the  Insurers  having  a  common 
ttttexat  tn  defeating  the  claims  of  the  Insured. 

4  Fbdbral  Courts— JoMBOicTiON—AMonKT  Ikvol^  ed. 

Where  s^wrate  actions  at  law  by  Insured  against  Insurers  on  polldes 
to  which  the  same  defense  la  Interposed,  and  under  which  the  liability, 
if  any.  Is  proportional,  are  removed  to  the  federal  court,  with  the  ex- 
ertion of  one  In  which  the  amount  Involved  is  not  «K>ugh  to  give  it 
ioztodletion.  prosecnttmi  of  this  action,  as  well  as  of  the  others,  may  be 


1  Supplementary  and  ancillary  proceedings  and  relief  In  federal  courts,  see 
Bote  to  Toledo,  St  U  &  K.  C.  R.  Go.  v.  Continental  Trust  Co.,  S3  C.  G.  A.  19S. 


(Olrcnit  Court  of  Appeals,  Fourth  Circuit  February  4,  1802.) 
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enjoined  by  a  bill  In  the  federal  court  to  have  the  UablUtles  of  Insurers 
determined  and  adjusted  by  sacta  conrt  at  a  coq^  of  equity  anda 
nicb  bUl.> 

Appeal  from  the  Circuit  Court  of  the  United  Stales  for  the  Dis- 
trict of  South  Carolina,  at  Charleston. 

H.  A.  M.  Smith,  for  appellant. 

Augustine  T.  Smythe  and  Alexander  C.  King,  for  appellees. 

Before  GOFF.  Circuit  Judge,  and  JACKSON  and  PURNELL, 
District  Judges. 

JACKSON,  District  Judge.  This  case  is  now  heard  upon  an  ap- 
peal from  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina.  109  Fed.  681.  A  bill  was  filed  by  the  Home  In- 
surance Company  of  New  York  and  the  German-American  Insur- 
ance Company  of  New  York  against  the  Virginia-Carolina  Chem- 
ical Company  and  14  insurance  companies,  who  were  made  defend- 
ants to  the  bill.  The  defendant  the  Virginia-Carolina  Chemical 
Company  had  prior  to  the  filing  of  this  bill  instituted  actions  at  law 
in  the  court  of  common  pleas  of  Charleston  county,  S.  C,  against 
each  and  all  of  its  codefendants.  Motions  were  made  in  each  case 
before  that  court  to  transfer  the  several  cases  to  the  circuit  court 
of  the  United  States  for  the  district  of  South  Carolina,  which  were 
overruled,  and  the  court  retained  the  cases.  Notwithstanding  the 
refusal  of  the  court  of  common  pleas  to  transfer  the  several  cases, 
the  plaintiffs  in  this  action,  under  the  act  of  congress,  seasonably 
took  out  the  records  in  each  case  and  filed  them  in  the  clerk's  office 
of  the  United  States  court  for  the  district  of  South  Carolina,  to  be 
further  proceeded  therein  before  the  circuit  court  of  the  United 
States.  The  object  and  purpose  of  this  bill  is  to  restrain  the  de- 
fendant insurance  companies  from  the  prosecution  of  these  suits 
on  the  law  side  of  the  United  States  court,  as  well  as  elsewhere,  to 
avoid  a  multiplicity  of  suits,  and  to  have  the  cases  alt  heard  before 
the  federal  tribunal.  The  validity  of  these  various  policies  of  in- 
surance is  assailed  for  the  reason  that  they  were  procured  by  fraud, 
misrepresentation,  and  concealment  of  the  true  value  of  the  prop- 
erty insured ;  that  the  representations  of  the  insured  as  to  the  value 
of  the  property  were  largely  in  excess  of  its  value;  that  the  various 
insurance  companies,  relying  upon  the  good  faith  of  the  Virginia- 
Carolina  Chemical  Company,  issued  the  policies  upon  *  the  repre- 
sentation made  by  the  defendant  company.  Various  other  grounds 
of  relief  are  set  up  in  the  bill,  which  we  deem  it  unnecessary  to  con- 
sider at  this  time,  for  the  reason  that  the  issues  raised  by  the  plea 
and  demurrer  of  the  defendants  refer  largely  to  so  much  of  the  bill 
as  we  now  have  under  consideration. 

The  plea  raises  the  question  of  jurisdiction,  and  the  right  of  the 
plaintiffs  in  this  action  to  maintain  this  case  in  the  circuit  court  of 
the  United  States  for  the  district  of  South  Carolina,  for  the  reason 

ajurisdlction  of  circuit  courts  as  determined  by  amount  in  controversy, 
see  notes  tu  Aaer  v.  Lombard.  19  C.  C.  A.  76,  and  Sboe  Co.  v.  Boper,  36  C 
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that  the  plaintiffs  are  citizens  of  New  York,  and  the  defendant  the 
Virginia-Carolina  Chemical  Compajiy  is  a  corporation  of  the  state 
of  New  Jersey.  If  this  were  an  independent  and  original  bill,  the 
ground  raised  by  the  plea,  possibly,  would  be  fatal  to  the  main- 
tenance of  this  action ;  but  it  is  not  an  original  bill.  It  is  an  ancil- 
lary proceeding  to  the  actions  at  law  pending  on  the  law  side  of  the 
court.  It  is.  However,  claimed  that,  inasmuch  as  this  is  an  ancil- 
lary proceeding,  the  circuit  court  of  the  United  States  has  full  juris'- 
diction,  without  regard  to  citizenship,  to  furnish  relief  in  the  contro- 
versies on  the  law  side  of  the  court.  The  supreme  court,  in  the 
case  of  Freeman  v.  Howe,  24  How.  460,  16  L.  Ed.  752,  held  that : 

"A  Ull  on  the  equity  Bide  of  the  court  to  restmla  or  reflate  Juagmeota 
or  saita  at  law  ]n  the  same  court,  and  thereby  prevent  Injustice  or  an  In- 
equitable advantage  und^  mesne  or  final  process,  is  not  en  original  suit, 
bat  ancillary  and  dependent^  supplementary  merely  to  the  original  suit  out 
of  wblch  It  has  arisen,  and  maintained  without  reference  to  the  citizenship 
or  residence  of  the  partlea." 

In  this  case  there  are  14  original  suits  on  the  law  side  of  this 
court,  which  the  bill  seeks  to  restrain  and  regulate,  and  to  pre- 
vent any  action  that  might  work  injustice  to  these  defendants  in 
the  law  actions.  In  the  case  of  Dewey  v.  Coal  Co.,  123  U.  S.  329, 
8  Sup.  Ct.  148,  31  L.  Ed.  179,  which  was  tried  before  the  writer  of 
this  opinion,  a  suit  was  brought  in  the  state  court  on  the  law  side 
thereof,  and  removed  to  the  United  States  court.  After  the  re- 
moval of  the  case  a  cross  bill  was  filed,  raising  certain  questions 
to  be  litigated  in  the  chancery  proceedings.  Objection  was  made 
that  the  court  had  no  jurisdiction  of  the  case,  for  the  want  oi  di- 
verse citizenship,  as  appeared  from  the  face  of  the  bill.  This  ob- 
jection was  overruled  by  the  court  below,  and  the  supreme  court 
held  that  the  objection  was  not  well  taken ;  the  equity  suit  being 
the  exercise  of  jurisdiction  by  the  circuit  court  ancillary  to  that 
which  it  had  already  acquired  in  the  action  at  law,  which  it  might 
well  entertain  according  to  the  rule  in  Krippendorf  v.  Hyde,  110 
V.  S.  276,  4  Sup.  Ct.  27,  28  L.  Ed.  145;  Pacific  R.  Co.  v.  Missouri 
Pac.  Ry.  Co.,  m  U.  S.  505,  4  Sup.  Ct.  583,  28  L.  Ed.  498;  Dewey 
V.  Coal  Co.,  123  U.  S.  329,  8  Sup.  Ct.  148,  31  L.  Ed.  179.  Without 
further  discussing  the  question  of  jurisdiction,  we  are  of  the  opinion 
that  the  cases  already  cited  dispose  of  that  question,  and  that  the 
bill  filed  in  this  case  is  properly  an  ancillary  proceeding  to  the  law 
actions,  and  for  this  reason  we  overrule  the  exceptions  taken  by 
the  appellants  to  the  jurisdiction  of  the  court. 

The  main  object  and  purpose  of  this  bill  is  to  prevent  a  multi- 
plicity of  suits,  ail  involving  the  same  legal  questions,  founded  upon 
similar  issues  of  fact ;  and  for  this  reason  in  its  nature  it  ts  ancillary 
to  the  actions  at  law.  All  the  suits  brought  by  the  Virginia-Caro- 
lina Chemical  Company  against  the  various  defendants  seek  to  liti- 
gate the  same  legal  right,  and  the  legal  liability  of  the  defendant 
companies,  if  any  there  be,  is  the  same;  the  only  difference  being 
the  amounts  involved  in  the  various  policies.  The  plaintiff,  the 
Virginia-Carolina  Chemical  Company,  in  the  actions  at  law  sets  up 
a  cMnmon  demand  against  all  the  defendants.   The  object  and  pur- 
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pose  of  this  bill  is  to  determine  the  liability  of  the  difFerent  defend- 
ants in  a  court  of  conscience,  and,  if  the  court  should  reach  the 
conclusion  that  there  is  a  liability  on  each  of  the  policies  mentioned, 
then  the  question  would  be,  what  is  the  extent  of  the  liability?  It 
is  apparent  from  the  policies  in  this  case  that,  if  there  is  any  lia- 
bility at  all,  then  under  the  condition  of  the  various  policies  the 
same  must  be  apportioned,  and  in  order  to  do  that  a  reference 
should  be  made  to  a  master  to  ascertain  the  amount  of  liability 
upon  each  policy.  But,  if  the  court  should  reach  the  conclusion 
that  these  policies  were  issued  upon  a  false  state  of  facts  as  to  the 
value  of  the  property  insured,  and  that  the  insured  could  not  recover 
upon  them,  then,  under  the  terms  and  conditions  of  the  policies,  a 
court  of  equity,  in  the  exercise  of  its  powers,  would  enjoin  the  plain- 
tiff on  the  law  side  of  the  court  from  the  further  prosecution  of  its 
demands. 

This  action  might  seem  to  savor  of  proceedings  upon  an  original 
bill.  Yet  it  is  not  an  original  bill;  but,  as  we  have  said,  it  is  an 
ancillary  proceeding,  founded  upon  proceedings  at  law,  and,  in  fact, 
is  but  a  mere  continuation  of  them.  If  the  cases  at  law  were  prop- 
erly removed  and  transferred  to  the  federal  tribunal,  then  the  bill, 
being  an  ancillary  proceeding  founded  upon  the  pending  law  cases, 
derives  its  jurisdiction  from  the  existence  of  those  cases.  It  is 
claimed,  however,  that  the  proceedings  are  still  pending  in  the  state 
court.  It  is  a  matter  of  no  importance  whether  they  are  or  not, 
so  far  as  this  question  is  concerned.  It  is  conceded  that  the  mo- 
tions to  remove  these  cases  were  made,  and  tliat  complete  records 
in  each  case  were  filed  in  time  in  the  federal  court.  It  appears  that 
motions  to  remand  were  made  in  the  several  cases  before  that  tri- 
bunal, and  that  the  court  overruled  the  same.  The  judgments 
of  the  court  in  the  several  cases  are  still  in  full  force  and- not  ap- 
pealed from,  leaving  all  the  cases  to  be  tried  before  that  tribunal; 
but,  even  if  the  orders  refusing  to  remand  the  cases  were  appealed 
from,  the  only  ef!ect  of  the  appeal  would  be  to  suspend  all  action 
in  the  court  below  until  the  appeals  could  be  heard.  The  act  of 
congress  has  beeti  fully  complied  with  in  the  transfer  of  the  cases, 
and,  the  court  having  refused  to  remand  them,  they  are  by  opera- 
tion of  law  pending  in  the  United  States  court,  and  any  effort  upon 
the  part  of  the  Virginia-Carolina  Chemical  Company  to  prosecute 
these  suits  in  the  federal  or  state  courts  is  a  violation  of  the  in- 
junction under  the  circumstances  of  this  case.  This  court  does  not 
seek,  nor  does  it  claim  the  right,  to  restrain  the  state  court  itself 
from  hearing  the  case  of  the  Virginia- Carolina  Chemical  Company 
against  the  various  defendants;  but  it  holds  that  where  the  cases 
have  been  legally  and  properly  removed  from  the  state  court  to  a 
federal  court,  which  refused  to  remand  the  cases,  the  federal  court 
has  a  right  to  restrain  the  defendant  the  Virginia- Carolina  Chem- 
ical Company  from  the  further  prosecution  of  its  actions  at  law 
in  any  court  until  the  questions  can  be  heard  and  determined  in  the 
ancillary  proceeding.  The  cases  removed  are  now  pendihg  and 
wholly  within  the  jurisdiction  of  the  federal  court,  and  the  state 
court  has  lost  its  jurisdiction.    So  far,  then,  as  the  question  of  tbe 


VIBOXNIA-OABOUNA  CHBUICAL  CO.  T.  HOMK  INS.  00, 


s 


jurisdiction  of  the  court  is  raised  and  presented  by  the  pleadings 
in  this  case,  we  reach  the  conclusion  that  this  bill  can  be  main- 
tained, for  the  reason  that  the  remedy  at  law  is  inadequate  and  in- 
complete, and  that  the  action  of  the  court  below  in  overruling  all 
the  exceptions  to  the  jurisdiction  must  be  sustained. 

But  exceptions  are  taken  to  the  bill  on  the  ground  that  it  is  multi- 
farious. If  we  look  to  any  general  rule  to  determine  whether  or 
not  a  bill  is  multifarious,  we  answer  that  there  is  no  inflexible  rule 
or  test  by  which  to  determine  that  question.  It  depends  entirely 
upon  the  allegations  of  the  bill  and  the  facts  set  up  in  it.  If  it  ap- 
pears from  the  face  of  the  bill  that  the  defendants  have  the  same  de- 
fense, arising  from  a  common  interest  in  the  matter  of  litigation,  and 
that  by  one  comprehensive  suit  in  equity  all  the  rights  and  interest 
of  the  defendants  can  be  determined  as  between  them  and  the  Vir- 
ginia-Carolina Chemical  Company,  then  a  bill  in  equity  can  be  main- 
tained. De  Forest  v.  Thompson  (C.  C.)  40  Fed.  375 ;  i  Pom.  Eq. 
Jur.  pars.  245-269,  incliisive ;  Jones  v.  Andrews,  lo  Wall.  327-353, 
19  L.  Kd.  935.  There  are  a  number  of  authorities  cited  in  the  brief 
of  the  appellee  to  sustain  this  position,  but  we  deem  it  unnecessary 
to  discuss  them.  It  appears  from  the  face  of  the  bill  that  there  are 
14  different  actions  brought  by  the  Virginia-Carolina  Chemical  Com- 
pany against  these  defendants.  Equity  has  jurisdiction  to  prevent 
a  multiplicity  of  suits,  and  to  protect  the  defendants  from  unneces- 
sary expense,  though  the  Virginia-Carolina  Company,  so  far  as  it 
is  concerned,  has  an  adequate  remedy  at  law. 

Hie  question  presented  by  the  demurrer  in  this  case  is  whether 
or  not  all  the  defendants  can  be  Joined  in  one  suit.  This  bill  upon 
its  face  alleges  that  the  defendants  have  a  common  interest  in  the 
questions  involved,  though  their  liability  may  be  different.  If  it 
appeared  from  the  face  of  the  bill  that  there  was  not  a  common 
interest  in  the  subject  of  litigation,  and  that  there  was  no  connec- 
tion the  one  with  the  other,  then  the  exception  taken  to  the  bill 
should  i^e  sustained.  But,  as  we  have  seen,  all  the  defendant  insur- 
ance  companies  have  a  common  interest  in  defeating  the  claims  of 
one  party,  the  plaintiff  in  the  actions  at  law.  On  one  side  is  the 
Virginia-Carolina  Chemical  Company,  the  plaintiff  in  the  actions  at 
law,  while  on  the  other  side  are  the  14  insurance  companies,  who 
deny  their  liability  to  the  Virginia-Carolina  Chemical  Company  upon 
their  policies  of  insurance. 

Another  exception  taken  to  the  bill  is  that  the  allegations  made 
in  it  are  inconsistent,  having  a  double  aspect.  In  the  view  that 
we  take  of  this  bill  we  must  dissent  from  that  position.  It  is  true 
that  there  is  a  prayer  in  the  alternative,  and  it  is  equally  true  that 
the  prayer  of  the  bill  may  be  considered  as  to  whether  it  is  multi- 
brious  or  not.  It  is  a  well-settled  principle  that,  when  the  pleader 
is  in  doubt  as  to  the  kind  of  relief  that  the  complainant  should  have 
upon  the  bill,  he  may  frame  the  prayer  in  the  alternative,  so  that 
the  court  may  grant  whatever  relief  he  is  entitled  to  upon  the  facts 
stated.  Story,  Eq.  PI.  par.  42.  There  are  a  number  of  authorities 
cited  in  the  brief  of  the  appellee  to  sustain  this  position,  but  we 
deem  it  unnecessary  to  refer  to  or  discuss  them.    To  support  this 
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position  we  find  in  3  Enc.  PI.  &  Prac.  364,  a  number  of  cases  cited, 
which  sustain  the  principle  as  laid  down  by  Judge  Story  in  his 
Equity  Pleading.  Mr.  Justice  Harlan,  of  the  supreme  court,  an-" 
nounccd  in  Hardin  v.  Boyd,  113  U.  S.  756,  5  Sup.  Gt.  771,  28  L. 
Ed.  xi4Zt  "that  the  ends  of  justice  must  not  be  sacrificed  to  mere 
form  or  by  too  rigid  an  adherence  to  technical  rules  of  practice." 

It  will  be  observed  that  we  have  so  far  disposed  of  all  the  errors 
assigned  by  the  appellant,  except  the  third,  which  states  that  the 
circuit  court  of  the  United  States  for  the  district  of  South  Caro- 
lina can  take  no  jurisdiction,  either  by  original  process  or  by  re- 
moval, of  the  London  Assurance  Corporation,  for  the  reason  that 
the  amount  involved  is  less  than  $2,000,  the  jurisdictional  amount 
of  the  United  States  court.  It  appears  from  the  allegations  of  the 
bill  that  the  London  Assurance  c5orporation  is  one  of  x6  companies 
that  issued  policies  of  insurance  upon  the  property  of  the  Virginia- 
Carolina  Chemical  Company  to  the  amount  of  $78,210.  The  twelfth 
paragraph  of  the  bill  alleges  that  by  the  terms  of  each  of  the  insur- 
ance policies  issued  by  the  various  companies  upon  the  property  de- 
scribed it  was  provided  no  company  shall  be  liable  under  its  policy 
for  a  greater  proportion  of  any  loss  on  the  described  property  than 
the  amount  insured  by  each  policy  should  bear  to  the  whole  insur- 
ance. This  allegation  of  the  bill,  upon  a  demurrer  to  it,  must  be 
admitted  as  true ;  and,  if  true,  it  establishes  such  a  relation  between 
the  16  companies  that  insured  this  property  as  creates  a  liability, 
if  the  policies  are  valid,  which  can  be  better  and  more  readily  ascer- 
tained by  a  reference  to  a  master  to  fix.  For  this  reason  it  was 
proper  that  the  London  Assurance  Corporation  should  be  made  a 
defendant  to  this  bill,  not  only  that  the  plaintiffs  in  this  action, 
but  all  of  the  insurance  companies  who  insured  this  property,  should 
be  protected  in  their  rights  from  unjust  and  vexatious  suits  at  law. 
It  is  a  well-recognized  principle  in  equity  that  a  court  of  equity 
will  entertain  jurisdiction  to  prevent  an  unjust  and  unfair  use  of  a 
resort  to  a  court  at  law  by  a  party  which  would  deprive  other  parties 
of  their  just  rights  or  subject  them  to  vexatious  suits.  We  are 
of  the  opinion  that  there  is  no  error  in  the  court  below  in  award- 
ing this  injunction  against  the  London  Assurance  Corporation. 

We  have  now  considered  and  disposed  of  all  the  assignments  of 
error  to  the  judgment  of  the  court  below.  We  fully  concur  in  the 
able  and  exhaustive  opinion  of  the  learned  judge  o£  the  court  below, 
and  find  no  error  presented  in  the  record. 

Affirmed. 


DAVIS  T.  MARTIN,  U.  S.  Maniial,  et  at 
(Circuit  Oonrt  of  Appeals,  'Fifth  Circuit   January  7,  1002.) 
Xo.  1,01s. 

1.  JOHTBIHCTION  OV  FEDERAL  CorRTS — ANCILLARY  SuiTS. 

Where  a  circuit  court  of  the  United  States,  in  a  suit  for  the  foreclo- 
sure of  a  mortgage,  has  actually  seized  the  property  tbrougfa  Its  marshal, 
for  the  purpose  of  selling  the  same  under  the  provisions  of  the  mort- 
gnge,  such  court  has  Jurisdiction  of  a  suit  by  a  third  person,  claiming 
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owiieralilp  of  tbe  property,  to  enjoin  Ita  sale,  ts  uicUlaiT  to  the  orlslnal 
mait,  and  regardless  of  the  dtlzcDshlp  of  the  parttes.! 
&  AmairisTRATOBs— 8alk  of  Rbaltt— Eppect  on  Mobtoaok  IThdbb  Law  op 

LOUISIAKA. 

Under  the  law  of  Louislaoa,  as  settled  by  the  decisions  of  Its  supreme 
court,  a  sale  of  real  property  of  a  decedent  to  pay  debts  of  tUe  succes- 
sion, nnder  a  warrant  duly  Issued  therefor  by  the  probate  court  having 
jurisdiction,  extinguishes  mortgages  given  by  the  deceased  on  the  prop- 
erty, leaving  mortgage  creditors  to  look  to  tiie  proceeds  In  the  bands  of 
the  administrator. 

H  Game— Validitt  op  Bale— Collatkhai.  Attack. 

Under  the  law  of  Lonlslana.  which  requires  land  of  a  succession  to 
be  ai^ialsed  by  experts  within  one  year  i»1or  to  Its  sale  under  the 
warrant  of  a  probate  court,  the  failure  to  make  such  appraisal  does  not 
render  the  sale  an  absolute  nullity,  but  is  an  Irregularity  only,  which 
cannot  be  made  the  basis  of  a  collateral  attack  upon  the  validity  of  the 
sale. 

4  Sahs— Failubb  to  Rboord  Deed. 

The  fact  that  a  deed  to  lands  of  a  succession,  necuted  by  a  sheriff 
on  a  sale  made  by  him  under  a  warrant  from  a  probate  court  Is  not 
filed  for  record  until  after  the  Institution  of  proceedings  by  a  mortgagee 
of  the  deceased  to  subject  the  land  to  his  mortgage,  does  not  affect  the 
nUldilgr  or  effect  of  such  deed  as  agataist  ttie  mortgagee,  where  It  Is  left 
tor  record  before  he  hna  actnaUy  seised  the  land;  tiie  law  of  Louisiana 
making  tt  effective^  as  against  tiilrd  pnsons,  from  the  time  of  filing, 
and  not  from  Ite  actual  record. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Louisiana. 

On  the  1st  of  October.  1888,  W.  L.  Wooten,  describing  himself  as  a  resident 
of  Oildwell  parish,  state  of  Iy>ulfilana,  executed  an  act  of  mortgage  upon 
the  property  herein  In  controversy,  In  favor  of  Henry  Dickinson,  of  New 
York,  to  secure  the  payment  of  an  Indebtedness  of  $6,000.  with  interest  there- 
on from  that  date  at  8  per  cent,  per  annum  until  paid;  the  Indebtedness  thus 
secured  being  liquidated  by  the  execution  of  a  bond  of  even  date,  for  the 
sum  of  fO,000,  due  October  1,  1S93,  to  which  were  attached  Interest  coupons, 
payable  semiannually  on  the  1st  days  of  April  and  October.  This  act  was 
acknowledged  by  the  maker  befwe  A.  B.  Hundley,  clerk  of  the  district  court 
of  Caldwell  parish,  on  October  13.  1888.  and  the  same  was  duly  recorded  In 
the  mortgrage  recoi-ds  of  Caldwell  parish  on  same  day.  W.  L.  Wooten  having 
died,  his  widow  was  appointed  administratrix  of  his  estate  on  December  28. 
1893.  On  JvHy  17,  1894,  the  court  granted  an  order,  on  application  of  this 
administratrix,  filed  same  day,  directing  that  a  writ  of  sale  Issue  as  prayed 
for,  directing  the  sale  of  all  the  property  (consisting  entirely  pf  real  estate) 
of  the  succession  of  W.  L.  Wooten,  deceased,  after  30  days'  advertisement 
according  to  law.  On  Septemb^  8,  1884,  the  sheriff  of  Caldwell  parish,  by 
virtue  of  a  commission  Issued  to  him  pursuant  to  above  order,  exposed  the 
property  In  controvnsy  for  sale  at  the  court  house  door  In  Caldwell  parish, 
and,  the  same  failing  to  sell  for  cash.  It  was  readv^ilsed,  to  be  sold  cm 
credit  of  12  months,  on  29th  of  Decemt>er,  1894;  at  which  last  date  It  was 
adjudicated  to  I.  I.  Davis,  complainant  for  the  sum  of  $2,000,  for  which 
he  executed  bond  and  security.  On  3d  of  July,  1897,  J.  B,  Watklns,  M. 
Summerfleld,  and  T.  H.  Chalkley  filed  their  bill  of  complaint  in  the  United 
States  circuit  court  for  the  Western  district  of  Louisiana,  alleging  them- 
selves to  be  owners  of  the  bond  and  interest  coupons,  heretofore  recited; 
that  all  of  them  wcm  due  and  unpaid;  that  Wooten  had  died;  that  his  widow 
was  admbitstratrlx  of  his  estate,  and  tutrix  of  his  minor  children;  prayed 
for  the  Issuance  of  a  writ  of  sdzure  and  sale,  and  that  the  property  be  sold 
In  accordance  with  the  terms  of  the  mortgage.  On  same  day  the  order  was 


iSuf^ementary  and  ancillary  proceedings  nod  relief  in  federal  courts,  see 
note  to  Toledo.  St  L.  &  K.  C.  11.  Co.  v.  Continental  Trust  Co.,  36  C.  0.  A.  185. 
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gxnnted,  and  on  the  ?th  of  July.  18S7.  notice  Issued  to  Mrs.  MatUs  A.  Woot- 
en,  widow,  in  ber  own  behalf,  admlnlstratrtx  of  the  SDCceaal<»i  of  W.  Xj. 
Wooten,  and  sA  tutrix  to  Zenobla  Wooten,  minor,  to  pay  the  debt  spedfled 
within  three  days,  in  default  whereof  the  mortgaged  property  would  be 
sold  In  satisfaction  of  the  writ  On  July  7,  1897,  a  writ  of  seizure  and  sale 
Issued,  and  on  August  IS,  1897,  was  executed  by  seizure  of  the  pi-operty.  On 
September  14,  1887,  the  appellant  filed  his  petition  In  the  court  helow,  therein 
asserting  title  to  the  property  in  controversy,  through  the  succession  sale 
heretofore  recited,  and  that  he  had  been  in  peaceable  and  undlstiurbed  pos- 
session since  the  date  of  adjudication;  that  the  marshal  had  seized  It  under 
a  writ  of  sdsure  and  sale  issued  at  the  instance  of  J.  B.  Watklns,  and  ad- 
vertised the  same  for  sale;  that  this  would  be  In  gn»B  Ttolatlon  of  his 
rights;  tliat  he  was  entitled  to  damages  for  the  allied  tortious  seizure; 
and  that  an  injunction  was  necessary  to  arrest  the  sale.  The  petition  was 
verifled,  and  the  judge  granted  the  order  of  injunction  on  the  22d  of  Sep- 
tember, 1897.  The  petitioner  prayed  for  a  citation,  a  writ  of  injmiction 
pendente  lite,  a  final  Injunction,  a  decree  of  restitution,  and  for  Judgment 
against  the  marshal  and  the  piaintHTs  In  the  case  of  Watkins  et  al.  against 
Mrs.  Mattie  A.  Wooten,  in  solldo,  for  the  sum  of  $(150  damages,  and  all  costs 
of  suit.  Thereafter  the  defendants  In  the  petition  appeared,  and  tiled  a 
demnrm,  and  for  cause  of  demurrer  set  forth  that  the  complainant  bad 
not  by  his  blU  made  or  stated  a  cause  entitling  him  to  relief,  and  that  the 
blU  was  mnltlfarlons.  In  that  some  of  the  matters  alleged  were  cognizant 
In  equity  and  some  were  cognizant  at  law.  On  hearing  this  demurrer,  the 
following  entry  was  made;  "As  per  assignment,  the  demurrer  filed  ber^ 
came  on  to  be  heard  after  argument  by  counsel  for  the  respective  parties, 
the  same  was  overruled,  and  counsel  for  plaintiff  elected  to  proceed  on  the 
equity  side  of  the  court.  Case  continued."  Thereafter  all  the  defendants 
Joined  in  an  unsworn  answer  admitting  the  issuance  of  the  writ  of  seizure 
and  sole,  the  seizure  and  advertisement  for  sale  of  the  property  described, 
but  denying  that  Ivy  I.  Davis  owns  the  property  so  seized  and  advertised, 
and  aver  the  same  belongs  to  the  succession  of  W.  !>.  Wooten.  The  answer 
further  allegred  that  the  pretended  sale  from  the  succession  of  Wooten  to 
Ivy  I.  Davis,,  set- up  in  the  bill  of  complaint,  is  an  atwolute  nullity,  because 
the  court  under  whose  orders  and  decrees  such  sale  was  made  was  without 
jurisdiction  over  or  of  the  succession  of  W.  L.  Wooten,  and  that  its  orders 
and  decrees  were  absolute  nullities,  because  said  Wooten,  at  the  time  of  hla 
death,  resided  and  had  his  domicile  In  the  city  of  New  Orleans,  parish  of 
Orleans,  state  of  Louisiana.  The  case  thereiqton  was  continued  from  term 
to  term,  until  the  April  term  in  1900^  when  the  defendants  below  filed  the 
following  as  an  amended  answer,  to  wit:  "Def«idants,  with  leave  of  court, 
for  further  answer  to  bill  of  complaint,  say  and  aver  that  plaintiff  Is  not, 
and  never  was,  owner  of  the  lands,"  etc.,  "described  In  bill  of  complaint, 
and  haa  not,  and  never  had,  any  right  title,  or  interest  therein  or  thereto. 
Diefendants  say  and  aver  that  the  pretended  sale  set  up  by  plaintiff  ts  fraud- 
ulent and  has  no  legal  or  real  existence.  They  aver  that  the  recitals  in 
pretended  deed  under  which  plaintiff  claims  are  false;  that  the  sheriff  of 
Caldwell  did  not  sell  said  land  to  plaintiff,  or  to  any  one  else,  and  never 
offered  same  for  sale  under  any  writ  on  day  stated  In  said  pretended  deed 
or  at  any  other  time.  Adopting  all  allegations  of  answer,  they  pray  that 
plaintiff's  bill  be  dismissed,  at  his  costs."  Without  further  pleadings,  the 
record  shows  that  evidence  was  taken  substantially  establishing  the  facts 
alleged  In  appellant's  petition,. and  thereafter  a  decree  was  rendered  dls- 
solvln^r  the  preliminary  Injunction,  denying  the  prayer  for  an  Injimctlon,  and 
dismissing  the  plaintiff's  bill.  Solicitors  for  the  appellants  put  In  a  motion 
for  a  new  trial  on  the  ground  that  the  decree  of  the  court  Is  contrary  to 
law  and  the  evidence.  This  motion  Cor  a  new  trial  being  overruled,  this 
appeal  was  taken,  assigning  errors  as  follows:  "(I)  That  plaintiff  is  bona 
fide  owner  and  possessor  of  the  property  described  in  bis  bill  in  this  cause. 
<2)  That  he  acquired  said  property  1^  purchase  at  administrator's  sale  of 
the  succession  of  W.  L.  Wooten,  through  the  sheriff  as  auctioneer,  on  De- 
cember 31,  1894,  and  since  that  date  has  been  In  quiet  peaceable,  and  undis- 
turbed posBMSlon  thereof,  exercising  all  the  acts  of  ownership,  to  tbe  knowl- 
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fige  of  Jabez  B.  Watklns  et  a1.,'  seizing  creditors  and  defsidants  in  tbls 
suit  (3)  That  defendant,  marehal  of  this  court  and  of  the  Western  district 
of  Louisiana,  acting  under  and  by  virtue  of  an  order  of  seizure  and  sale  and 
writ  of  sale,  which  Issued  from  this  honorable  court  In  the  cause,  entitled 
Jabez  B.  Watklns  et  al.  v.  Mm.  Mattle  A.  Wooten,  Widow,  Administratrix, 
et  al.,*  and  No.  208  on  the  docket  of  this  court,  and  at  the  Instleatlon  of  the 
plaintiff  in  told  cause,  seised,  took  poBSesslm  of,  and  adrertlsed  for  sale 
plaintifF's  property,  and  described  in  tbe  bill  of  complaint  in  this  cause.  (4) 
That  a  writ  of  Injunction  is  necessary  to  prevent  the  sale  of  plaintiffs  prop- 
erty for  the  debts  of  another.  (5)  That  the  succession  sale  at  which  plain- 
tiff purchased  property  described  In  his  bill  devested  said  property  of  all 
mortgages  placed  upon  it  by  the  deceased,  and  especially  devest^  said  prop- 
erty of  tbe  mortgage  now  sought  to  be  executed  against  It,  and  transferred 
said  mortgages  to  the  proceeds  paid  by  plaintiff  in  the  hands  of  the  admln- 
iBtratriz.  <6)  That  the  drcult  court  of  the  United  States  for  the  Western 
district  of  Ix>Ql8lana  erred  in  denying  platntlfTa  title  and  refusing  the  in- 
junction prayed  for." 

Geo.  K.  Dodd  and  F.  G.  Henderson,  for  appellant. 
A.  H.  Leonard,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  As 
there  was  an  actual,  physical  seizure  and  custody  of  the  property 
in  controversy  in  the  suit  of  Watkins  et  al.  against  Wooten,  in  the 
circuit  court,  that  court  had  jurisdiction  to  hear  and  determine 
the  controversy  inaugurated  by  the  petition  filed  by  appellant  and 
the  proceedings  thereunder,  irrespective  of  the  citizenship  of  the 
parties.  Morgan's  I,.  &  T.  Ry.  v.  Texas  Cent.  R.  Co.,  U. 
171,  II  Sup.  Ct.  61,  34  L.  Ed.  625,  and  cases  there  cited.  The  rec- 
ord shows  that  the  proceedings  on  the  appellant's  petition  have  been 
carried  on  and  conducted  under  the  liberal  rules  of  procedure  as 
laid  'iown  in  the  Louisiana  Code  of  Practice,  and  in  total  disregard 
of  the  equity  rules  which  control  equitable  proceedings  in  the  courts 
of  the  United  States.  Although  this  has  been  done  without  objec- 
tion in  the  circuit  court,  and  with  the  apparent  sanction  of  the  judge, 
and  no  errors  are  assigned  thereon  in  this  court,  it  is  with  hesita- 
tion we  deal  with  the  case  on  the  merits,  and  as  if  the  proceedings 
were  in  all  respects  regfular. 

The  case  shows  that  the  succession  of  W.  L.  Wooten  was  regu- 
larly opened  in  the  district  court  of  Caldwell  parish,  and  that  there- 
on proceedings  were  had  that  resulted  in  a  sale  and  transfer  of  the 
property  in  question  to  pay  debts.  According  to  the  laws  of  Lou- 
isiana, as  expounded  by  the  supreme  court  of  the  state,  it  is  well 
settled  that  such  a  sale,  when  perfected,  has  the  effect  of  extinguish- 
ing mortgages  given  by  the  deceased  upon  the  property,  leaving 
the  mortgage  creditors  to  look  to  proceeds  in  the  hands  of  the  ad- 
ministrator. Lafon's  Ex'rs  v.  Phillips,  2  Mart.  N.  S.  231 ;  De  Ende 
V.  Moore,  Id.  336;  Joyce  v.  Poydras  de  la  Lande,  6  La.  283;  Hoey 
V.  Cunningham,  14  La.  86;  French  v.  Prieur,  6  Rob.  299;  Leverich 
V.  Same,  8  Rob.  97;  Lewis  v.  Labauve,  13  La,  Ann.  382;  and  see 
Succession  of  Thompson,  42  La.  Ann.  122,  7  South.  477. 

The  alleged  answers  in  this  case  deny  the  validity  of  the  sale 
made  mider  the  authority  of  the  district  court  of  Caldwell  parish  jn 
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the  succession  of  W.  L.  Wooten,  on  the  ground  that  said  Wooten, 
at  the  time  of  his  death,  resided  and  had  his  domicile  in  the  city 
of  New  Orleans,  parish  of  Orleans,  state  of  Louisiana,  and  not  in 
the  parish  of  Caldwell,  of  said  state.  If  we  understand  the  law  of 
Louisiana,  only  the  probate  court  of  the  parish  of  the  domicile 
of  the  deceased  has  jurisdiction  to  open  the  successicm  and  conduct 
succession  proceedings,  and  if,  in  fact,  at  the  time  of  his  death,  the 
said  Wooten  was  a  citizen  of  the  dty  of  New  Orleans,  parish  of 
Orleans,  the  district  court  of  Caldwell  parish  was  without  jurisdic- 
tion, and  its  judgment  and  proceedings  were  nullities.  But  we  fail, 
to  find  in  the  evidence  any  proof  whatever  that  the  said  Wooten 
at  the  time  of  his  death  was  a  citizen  of  the  city  of  New  Orleans, 
parish  of  Orleans,  but  find  abundant  evidence  to  the  effect  that  at 
the  time  of  granting  and  acknowledging  the  mortgage  to  Henry 
Dickinson  said  Wooten  was  a  citizen  of  CaldweU  parish.  The 
amended  answer  alleges  that  the  sale  by  the  sheriff,  under  the  or- 
ders of  the  district  court  of  CaldweU  parish,  was  a  simulation  and  a 
sham,  and  had  no  legal  and  real  existence;  that  the  recitals  in  ap- 
pellant's deed  are  false;  that  the  sheriff  of  Caldwell  parish  did  not 
sell  said  land  to  the  plaintiff  or  any  one  else,  and  never  offered 
the  same  for  sale  under  any  writ. 

Assuming  that  this  is  a  sufficient  averment  that  the  sale  by  the 
sheriff  of  Caldwell  parish,  under  the  alleged  order  of  the  district 
court  of  Caldwell  parish,  was  a  nullity,  still  we  fail  to  find  any  evi- 
dence whatever  in  the  record  showing,  or  even  tending  to  show, 
|hat  the  proceedings  were  not  valid  and  regular.  Certainly  Wooten 
was  dead,  his  last  domicile  as  far  as  the  record  goes  was  in  Cald- 
well'parish,  and  apparently  the  district  court  of  Caldwell  parish  was 
seized  of  jurisdiction,  and  it  unquestionably  issued  the  order  of  sale 
under  which  the  sheriff  acted.  It  is  a  well-settled  rule  in  Louisiana 
that  in  a  matter  of  judicial  sales  a  purchaser  need  not  look  beyond 
the  jurisdiction  of  the  court  and  the  sufficiency  of  the  order  to  war- 
rant the  sale.  Webb  v.  Keller,  39  La.  Ann.  55,  67,  i  South.  423, 
431,  and  cases  there  bited. 

Several  objections  are  made  in  the  brief  of  the  learned  counsel  for 
appellee,  which  we  consider  in  order: 

(i)  It  is  contended  that  the  sheriff's  deed  is  invalid  because  the 
decree  directing  the  sale  of  succession  property  should  be  according 
to  law,  and  that  according  to  law  succession  property  cannot  be 
sold,  unless  within  12  months  preceding  it  has  been  duly  appraised, 
and  that  according  to  the  deed  executed  by  the  sheriff  to  the  ap- 
pellant, the  sheriff  made  an  appraisement  of  the  property  instead  of 
having  the  property  appraised  in  the  succession  proceedings.  The 
record  apparently  shows  that  the  sale  took  place  more  than  a  year 
after  the  appraisement  made  by  the  experts  appointed  by  the  judge. 
Counsel  cites  Webb  v.  Keller,  supra,  to  the  effect  that  it  was  the 
duty  of  the  judge  to  cause  the  property  to  be  estimated  by  experts 
before  proceeding  to  the  sale  thereof,  if  it  was  such  property  as  had 
remained  unsold  for  more  than  one  year  after  the  appointment  of 
the  executrix  or  administrators;  and  cites  Elliott  v.  Labarre,  2  La. 
328,  to  the  effect  that  if  the  forms  of  law  be  omitted  a  succession 
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sale  will  be  annulled.  Conceding  all  this  to  be  as  counsel  claims, 
we  are  of  opinion  that  the  irregularity  suggested  was  a  relative 
nullity,  and  whatever  its  value  may  be  in  a  suit  to  annul  the  sale 
brought  in  the  district  court  of  Caldwell  parish  it  is  insufficient  here 
to  affect  appellant's  title. 

(2)  It  is  further  contended  that  the  deed  does  not  show  a  sheriff's 
sale  because  it  is  signed  by  the  sheriff  and  two  witnesses,  and  is  not 
signed  by  the  purchaser,  and  therefore  is  not  an  authentic  act,  but 
a  mere  private  act.  The  sheriff's  deed,  as  evidence  of  title,  seems 
to  have  been  proved  and  presented  in  evidence  without  any  ques- 
tion, and  we  find  no  motion,  to  suppress  the  same,  either  in  the 
court  below  or  in  this  court. 

(3)  It  is  further  complained  that  the  sheriff's  deed  was  not  record- 
ed at  the  time  of  the  issuance  and  execution  of  the  writ  in  the  main 
case  of  Watkins  et  al.  against  Wooten,  and  the  marshal,  therefore, 
had  the  right  to  seize.  The  certificate  shows  that  the  deed  was  de- 
posited for  record  in  the  proper  parish  on  July  21,  1897,  about  a 
month  prior  to  the  actual  seizure  made  in  this  case.  We  under- 
stand the  law  of  Louisiana  to  be  that  a  record  of  a  conveyance  of 
lands  takes  effect  against  third  persons  from  the  date  of  deposit 
and  filing  by  the  proper  officer  of  the  deed  or  other  instrument,  and 
that  the  time  the  officer  actually  spreads  the  conveyance  on  the 
records  is  immaterial  as  affecting  the  rights  of  parties.  Payne  v. 
Pavey,  29  La.  Ann.  116;  State  v.  Rojiiiio,  30  La.  Ann.  883;  Way 
V.  Levy.  41  La.  Ann.  454,  6  South.  661. 

Counsel  for  appellees  calls  the  attention  of  the  court  to  alleged 
suspicious  facts  appearing  on  the  face  of  the  evidence,  to  wit : 

"The  deed,  a  copy  of  which  Is  In  evidence,  recites:  'Before  me.  M.  L. 
Mlcom,  clerk  4th  district  court  and  ex  officio  recorder  and  notary  public,  came 
and  appeared  J.  J.  Meredith,  sheriff,*  etc.  But  the  clerk  does  not  sign  the 
deed.  The  deed  Is  dated  December  31.  ISQi.  It  was  not  offered  for  record 
for  more  than  two  years.  It  is  signed  'Jack  .7.  Meredith,  Sheriff,'  and  J.  J. 
Meredith  Is  one  of  the  two  witnesses  to  his  own  signature.  The  tax  receipts 
<^ered  In  evidence  show  that  the  land  was  not  assessed  to  complainant,  but 
was  assessed  to  W.  L.  Woot^  during  the  years  1895, 1800,  and  1887,  and  paid 
to  tills  same  sberlfl,  Jack  3,  Meredith,  by  the  mortgagees,  Watklns  and 

OthWB." 

Under  the  law  of  Louisiana,  it  was  not  necessary  for  the  clerk  to 
sign  the  sheriff's  deed.  The  statute  makes  the  sheriff's  deed  au- 
thentic when  signed  by  him.  See  Code  Prac.  La.  arts.  692-698. 
The  deed  was  recorded  before  the  seizure  in  the  suit  of  Watkins  v. 
Wooten.  And  in  this  connection  we  may  notice  the  fact  that,  as 
the  mortgage  debt  on  which  appellees  brought  executory  process 
was  long  past  due,  the  appellees  were  not  very  diligent  themselves. 
The  transcript  shows  that  the  sheriff's  deed  is  signed  by  Jack  J. 
Meredith,  sheriff,  and  witnessed  by  C.  M.  Jarrell  and  I.  I.  Meredith. 
The  tax  receipts  show  that  the  land  was  assessed  during  i8g6  and 
1897  to  W.  L.  Wooten,  but  do  not  show  that  the  same  land  was  not 
assessed  to  appellant. 

On  the  record  and  case  as  made  before  the  lower  court,  wc  are 
clear  that  the  appellant  shows  a  sufficient  title  to  the  land  in  con- 
troversy, and  that  by  the  sale  made  under  the  decrees  of  the  dis> 
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trict  court  of  Caldwell  parish  the  said  land  has  been  divested  of  any 
lien  arising  tmder  th^  mortgage  which  is  the  basis  of  the  seizure 
and  sale  in  the  main  stut»  and  we  are  clear  that  on  the  record 
and  evidence  as  submitted  the  appellant  was  entitled  to  a  decree  in 
his  favor. 

The  cause  will  be  remanded  to  the  circuit  court,  with  directions 
to  enter  a  decree  in  favor  of  the  petitioner,  granting  a  perpetual 
injtmction  against  the  marshal  and  the  complainants  in  the  suit  of 
Watkins  et  al.  against  Wooten  et  al.,  forbidding  and  enjoining  them 
from  further  proceedings  to  subject  the  property  described  in  the 
plaintiff's  petition  to  the  mortgage  granted  by  W.  L.  Wooten  in  his 
lifetime  to  Henry  Dickinson,  which  mortgage  is  fully  set  forth  in 
the  record,  and  to  further  decree  the  release  of  the  seizure  of  said 
property  and  the  restitution  of  the  same. 


AmtnsioK  to  Bail—Jdbisdiction. 

Wbere  appeal  bas  been  taken  from  decision  of  a  federal  conrt  dls- 
cbarglng  writ  of  habeas  corpus,  and  pending  It  the  prtsoner  has  been 
remanded  to  the  custody  of  state  officers,  as  anthorlsed  by  Supreme 
Court  Rule  34,  such  federal  court  has  no  Jurisdiction  to  entertain  mo- 
tion to  admit  to  bail.1 

Roger  U.  Sherman,  for  writ. 
Harvard  S.  Gans,  opposed. 

LACOMBE,  Circuit  Judge.  The  writ  of  habeas  corpus  is  dis- 
missed, and  prisoner  remanded  to  custody  from  whence  he  came. 


Rule  34  of  the  supreme  court  provides : 

"Pending  an  appeal  from  the  final  decision  of  any  conrt  or  judge  dls- 
cbarging  the  writ  after  It  has  been  Issued,  the  prlsnner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  In  custody  of  the  court  or  Judges  or  be  enlarged 
upon  recognizance,"  etc. 

Appeal  has  been  taken  from  the  decision  of  this  court,  and  in 
conformity  with  the  above  rule  the  prisoner  has  been  remanded  to 
the  custody,  not  of  the  United  States  marshal,  but  of  the  state 
officers.  Inasmuch  as  the  appeal  removed  the  cause  from  this  court, 
and  the  remand  removed  the  prisoner,  the  court  would  seem  to  be 
functus  officii.  Whatever  tribunal  may  or  may  not  now  have  power 
to  entertain  motion  to  admit  to  bail,  it  cert^inlv  is  not  the  United 
States  circuit  court  for  the  Southern  district  of  New  York,  which 
no  longer  holds  either  the  cause  or  the  prisoner. 

Application  denied. 

I  Conflicting  Jnrlsdlctlon  of  state  and  federal  courts,  see  note  to  LoulsrlUa 
Trust  Oo.  T.  City  of  Olnclnnat].  22  a  a  A.  306w 
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FAOD  T.  PROVIDENT  SAVINQS  MFE  ASSUR.  SOC. 


(Circuit  Court  ot  Appeals,  Flftb  Circuit.   Januaiy  14.  1902.) 
No.  IfiBS. 


Umm  IsBDEAiTOB— Cohtraot— How  Ckbatxd. 

A  receipt  glTen  by  an  agent  of  a  life  Insnraufw  company  for  tho  first 
premium  on  a  policy  cannot  be  beld  to  have  effected  a  contract  of  In- 
Burance  contrary  to  a  pruTlslon  of  tbe  application,  taken  contemporane- 
onaly,  that  no  contract  aibonld  be  created  unless  tbe  application  was  ac- 
oqrted  by  the  company. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Mississippi. 

J.  R.  Byrd  &  Olin  C.  Hunt,  for  plaintiff  in  error. 
■Edw.  Mayes  and  J.  B.  Harris,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  receipt  for  first  premium,  which  is  the  basis 
of  this  suit,  does  not  appear  to  have  been  given  or  issued  by  a  duly- 
authorized  agent  of  the  Provident  Life  Assurance  Society.  If  con- 
sidered as  issued  by  a  duly-authorized  agent,  and  to  be  a  binding 
receipt  of  the  company,  still  it  must  be  construed  in  connection  wi^ 
the  application  and  the  statements  therein,  and  held  to  effect  insur- 
ance upon  the  life  of  the  applicant  only  in  case  the  application  was 
thereafter  accepted  by  the  society. 

The  decree  of  the  circuit  court  seems  to  be  in  accordance  with  tbe 
law  and  the  facts  of  the  case,  and  it  is  affirmed. 


L  Ouabdiah  and  Ward— Illboal  Balb— Notice  — Recohd  —  Pbikcipai.  and 

AOEKT. 

While  plaintiff  ma  a  minor,  owning  the  undivided  one-half  of  cotaln 
land,  hie  mother,  who  was  his  guardian,  his  brother  (owning  the  other 
half),  and  another,  conspired  to  raise  money  by  mortgaging  such  land. 
The  guardian  petitioned  to  sell  plaintiff's  property,  and  a  few  days 
thereafter  she,  with  the  brother  and  third  party,  Joined  In  a  mortgage 
of  such  land.  Neatiy  two  months  thereafter  a  pretended  guardian's 
sale  of  plalntltfa  Intereat  was  made  to  such  third  party,  subsequently 
confirmed,  and  a  guardian's  deed  to  him  made.  He  paid  no  consider- 
ation, and  subsequently  be,  with  plalntHTs  mother  and  brother,  without 
consideration,  conveyed  to  another,  who  conveyed  to  defendant's  son, 
who  was  her  attorney  In  fact,  and  assumed  a  part  of  the  mortgage,  and 
afterwards  conveyed  to  her.  The  evidence  was  Indefinite  as  to  what, 
If  any,  consideration  was  paid  by  dafendant's  sun,  and  also  conflicting 
aa  to  whether  he  was  fully  Informed  as  to  the  nature  of  the  transactions 
and  of  plalnttfTs  rights.  The  mortgage  was  subsequently  adjudged  In- 
valid by  the  supreme  court  of  the  state.  Held,  that  defendant's  son  and 
Crantor  was  diarged  with  notice  that  the  pretended  porchaser  at  the 
gnaidian'a  sale  had  Joined  In  the  mortgage  before  the  aal^  and  that 
fliere  was  no  necessity  for  both  the  mortgage  and  sale  to  meet  the 
inlix>r*s  Maulrementa,  as  shown  by  the  petition  for  ttie  sale,  and  that 
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by  Ills  assnmptlon  of  the  mortgage  be  became  a  party  to  the  Illegnl 
traosactlon. 

S.  Bame— Principal  and  Agent— K no wi.edck  of  Agent. 

Defendant,  being  the  grantee  of  her  attorney  in  fact.  Is  bound  with 
notice  of  all  he  knew  relating  to  the  fraudulent  character  of  the  guard- 
ian's sale,  and  of  ptalntifTs  right;  and  hence  such  sale  and  subsequent 
eoDTeyance  should  be  set  aside. 

On  Rehearloff. 

1.  Ouabdiam'b  Sale — Mortoaob  Pbior  to  PuitcHAfiB— Inferekce  of  Fraud 

— RrCORD — !N  OTICE. 

Where  a  pretended  purchaser  at  a  guardian's  sale,  pursuant  to  a 
Bcheme  to  raise  money  on  the  property,  executes  a  mortgage  thereon 
before  the  sale. — It  being  understood  that  he  will  reconvey  the  property 
to  tbe  ward,  bat.  Instead,  conveys  to  anottier, — ^the  transaction  la  so 
'  nnnsual  that  a  subsequent  grantee  cannot  rely  on  tbe  rect.rd  as  rebut- 
ting the  Inference  of  fraud  arising  from  the  mortgage  being  so  executed. 

I.  Bamb—Fraud— Abandokmb:4t  op  Part  of  Scheme. 

Where  a  pretended  purchaser  at  a  guardian's  sale,  pursuant  to  a 
scheme  to  raise  money  on  the  property,  executes  a  mortgage  thereon 
before  the  sale,  agreeing  to  reconvey,  the  fact  that,  instead  of  so  rec  .n- 
reylDg,  he  conveys  to  another  person,  does  not  purge  the  sale  of  Its 
fraudulent  character. 

lu  Bahe—Evidekcb— Notice. 

Evidence  leaves  no  room  to  doubt  that  a  subsequent  grantee  claiming 
title  through  a  frnndulent  guardian's  sale  had  full  notice  of  tbe  char- 
acter of  the  sale,  and  of  the  existing  rights  of  the  ward  In  tbe  property. 

John  J.  Balleray  and  Carter  &  Raley,  for  complainant. 

Raleigh  Stott,  for  defendant  Letitia  Lombard. 

Geo.  W.  Hazen,  for  defendant  North  American  Trust  Co. 

BELLINGER,  District  Judge.  Certain  property,  including  that 
in  dispute,  belonged  to  Geo.  A.  La  Dow  in  his  lifetime.  La  Dow 
died  about  May  i,  1873,  intestate,  leaving  a  widow  and  two  children, 
Frank  La  Dow  and  the  plaintiff,  Lewis  McArthur  La  Dow,  then 
about  4  months  of  age.  Thereafter,  and  on  September  12,  i88p, 
the  widow,  Mattie  La  Dow,  as  guardian  of  Lewis,  who  was  then  m 
his  seventeenth  year,  petitioned  the  county  court  for  an  order  au- 
thorizing the  sale  of  certain  property,  including  that  in  dispute.  The 
petition  alleged  the  minority  of  Lewis,  stating  his  age  to  be  14  years 
or  thereabout;  and  it  alleged  facts  showing  the  necessity  for  such 
sale,  which  was  authorized  by  the  county  court.  Thereafter,  and 
on  November  14,  18S9,  the  property  of  said  minor,  consisting  of  the 
undivided  half  of  lots  3  to  xo,  inclusive,  in  block  8  in  the  town  of 
Pendleton,  was  sold  to  one  Charles  B.  I-saacs  for  the  sum  of  $15,- 
000,  which  sale  was  afterwards,  and  on  January  8,  1890,  confirmed 
by  the  county  court.  On  the  iith  of  the  same  month  the  widow,  as 
guardian,  executed  her  deed  for  the  property  sold  to  Isaacs.  Prior 
to  this  sale,  and  on  September  27,  1889,  Mattie  A.  La  Dow  (the 
widow  and  guardian),  Frank  La  Dow,  and  Isaacs  executed  a  mort- 
gage to  the  Conlclin  Trust  Company  upon  said  lots  3  to  10,  inclu- 
sive, in  said  block  8,  for  $17,350.  This  mortgage  was  dated  Sep- 
tember I,  1889.  On  March  13,  1894,  the  same  parties  (Mattie  A. 
La  Dow,  Frank  La  Dow,  and  Isaacs)  conveyed  the  mortgaged 
property  to  one  James  A.  Howard  for  the  consideration  statea  in 
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the  deed,  of  $40,000.  On  the  21st  of  January,  1895,  Howard  and 
wife  conveyed  an  undivided  half  interest  in  lots  5,  6,  7,  and  8  in 
said  block  8,  including  the  premises  in  dispute,  to  B.  M.  Lombard, 
for  the  expressed  consideration  of  $17,500.  This  sale  was  subject 
to  one-half  of  the  Conklin  mortgage.  Thereafter  B.  M.  Lombard 
conveyed  the  interest  so  acquired  to  Letitia  Lombard,  defendant 
herein.  Howard  and  Letitia  Lombard  divided  the  property  so  held 
in  common ;  the  latter  taking  the  west  27  feet  of  lots  7  and  8,  the 
premises  in  dispute,  and  assuming  $1,500  of  the  Conklin  mortgage. 
It  is  conceded,  or  at  least  not  disputed,  that  the  guardian's  sale  was 
an  expedient  to  secure  a  loan  upon  the  property  by  means  of  a 
mortgage  executed  by  the  purchaser,  who  did  not  pay  any  consid- 
eration for  the  guardian's  deed  to  him.  Neither  did  Howard  pay 
anything  for  the  property.  His  interest  in  what  was  done  grew  out 
of  an  understandmg  by  which  he  was  to  have  some  interest  in  the 
property  for  services  in  collecting  rents,  paying  taxes,  and  interest 
on  the  mortgage.  Both  Isaacs  and  Howard  understood  that  a 
mortgage  on  the  property  was  the  thing  to  be  effected  by  the  guard- 
ian's sale.  The  purchaser  at  the  sale  was  to  mortgage  the  prop- 
erty, and  then  reconvey  to  the  parties  in  interest.  Instead  of  doing 
this,  the  property  was  conveyed  to  Howard  to  manage ;  and  there- 
after a  portion  of  it  was  conveyed  to  Lombard,  in  the  expectation 
that  Lewis  McArthur  La  Dow's  equity  could  be  satisfied  by  the 
transfer  to  him  of  certain  "back  lots."  At  least,  this  is  the  effect  of 
Howard's  testimony.  Howard  testifies  that  he  thinks  he  talked  to 
Lombard  before  the  latter's  purchase  about  his  understanding  that 
the  guardian's  sale  was  a  step  towards  mortgaging  the  property, 
and  that  Lombard  said  the  record  of  the  property  was  all  right. 
B.  M.  Lombard  denies  explicitly  any  conversation  with  Howard  such 
as  is  detailed,  and  he  denies  any  knowledge  of  the  so-called  equities 
of  young  La  Dow,  and  states  that  his  knowledge  of  the  title  was 
derived  n'om  his  examination  of  the  record.  He  knew  of  the  Conk- 
lin mortgage,  and  assumed  one-half  of  it.  He  is  chare^ed,  therefore, 
with  notice  that  Isaacs,  through  whom  he  claimed,  had  joined  in  the 
mortgage  before  he  became  a  purchaser  at  the  guardian's  sale.  It 
was  apparent  that  there  was  no  necessity  for  both  a  mortgage  and  a 
sale.  The  necessity  for  money  to  meet  the  minor's  requirements, 
as  shown  by  the  petition  upon  which  the  order  of  sale  was  made, 
was  met  by  the  loan  which  the  mortgage  secured.  This  fact,  and 
the  fact  that  Isaacs*  mortgage  anticipated  his  title,  tend  to  show  that 
the  sale  was  a  mere  device  to  effect  the  mortgage.  Lombard  assum- 
ed ji  part  of  the  mortgage  debt.  To  the  extent  of  the  minor's  in- 
terest, an  illegal  claim  was,  in  effect,  paid  by  him  out  of  the  minor's 
propoly.  He  thus  voluntarily  became  a  party  to  the  mortgage 
transaction,  by  which  a  lien  forbidden  by  law  was  attempted  to  be 
fastened  on  complainant's  property.  The  mortgage  lias  since  been 
adjudged  invalid  by  the  supreme  court  of  the  state ;  and  the  defend- 
ant Lombard,  in  the  briefs  filed  in  her  behalf,  seems  to  assume  that 
the  obligation  to  pay  a  part  of  the  mortgage  debt,  which  was  a  con- 
sideration in  the  purchase  relied  upon,  has  been  discharged  by  the 
adjudication,  so  that  she  is,  upon  the  contention  made  in  her  behalf, 
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benefited  by  the  illegal  mortgage  at  complainant's  expense,  since 
it  must  be  presumed  that  the  consideration  in  the  purchase  was  di- 
minished by  the  amount  of  the  illegal  lien  assumed  by  the  purchaser. 
The  defendant  Lombard  is  the  mother  of  B.  M.  Lombard,  and  was 
represented  by  the  latter  as  her  attorney  in  fact,  and  she  knew  all 
that  her  attorney  knew.  The  parties  to  the  transaction  in  question 
may  have  intended  nothing  wrong,  in  point  of  morals.  They  did, 
however,  attempt  a  legal  wrong,  in  attempting  to  accomplish  by  in- 
direction a  thing  which  the  law  does  not  permit.  Moreover,  what 
was  done  does  not  appear  to  have  been  of  advantage  to  the  interest 
affected.  Lombard  testifies  that  he  paid  $i,ooo  and  conveyed  some 
50  or  60  suburban  town  lots  in  consideration  of  the  purchase  in 
question.  Howard  hesitates  to  say  that  anything  was  paid.  To  the 
direct  question  as  to  whether  Lombard  paid  any  money,  Howard 
says : 

"Well,  tliat  iB  R  bard  question  to  answer.  In  one  way  lie  did.  In  an- 
other way  lie  did  not'* 

And  when  requested  to  explain,  he  says: 

••Well,  Judge,  I  would  have  to  detail  a  trade  here  that  would  take  m'«  a 
bait  a  day  to  explain  It  *  *  *  We  made  so  many  settlements  and  trades 
baek  and  forth,  that  It  would  be  hard  to  say  whether  he  paid  anything  of 
value  or  not  and,  if  be  did,  bow  much." 

Howard  finally  admits,  however,  that  he  thinks  he  got  $1,000. 
He  received  50  or  60  suburban  lots,  which  he  mortgaged  for  $500 
through  Lombard,  and  whether  he  gave  them  all  up  for  the  mort- 
gage, or  got  a  small  equity  out  of  them,  he  cannot  state.  Howard 
further  testifies  that  there  was  $660  in  the  bank  in  his  name,  which 
had  been  deposited  under  the  contract  with  the  mortgage  company ; 
that  one-half  of  this  sum  was  turned  over  to  Lombard  to  pay  inter- 
est on  the  Conklin  mortgage  and  insurance  on  the  La  Dow  Block. 

I  am  convinced  that  the  interests  of  the  complainant  were  not 
advanced,  but  were  prejudiced,  by  the  mortgage-sale  transaction, 
and  that  there  are  no  equities  in  favor  of  Lombard  or  his  grantor 
in  the  premises,  and  it  is  against  equity  that  Lombard  should  be 
permitted  to  profit  at  the  expense  of  complainant  by  reason  of  the 
illegal  mortga|^e  which  the  sale  was  intended  to  effect. 

The  complamant  is  entitled  to  the  relief  prayed  for,  and  it  is  de- 
creed accordingly. 

On  Rehearing. 
(January  20,  1902.) 

J.  J.  Balleray  and  Charles  Carter,  for  plaintiff. 
George  Stout  and  Pipes  &  Tifft,  for  defendants, 

BELLINGER,  District  Judge.  The  facts  in  this  case  are  stated 
in  the  opinion  heretofore  rendered  on  the  final  hearing.  The  peti- 
tion for  rehearing  argues  the  legal  questions  involved  in  the  case, 
about  which  there  is  no  controversy,  at  some  length.  As  to  the 
fact  that  Isaacs  executed  the  mortgage  to  the  minor's  property 
before  the  guardian's  sale  at  which  he  pretended  to  get  title,  and  that 
Lombard  asstuned  a  part  of  the  mortgage  in  the  ptuxhase  of  the 
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minor's  interest,  it  is  argued  that  no  other  inference  can  be  drawn 
than  that  Isaacs  meant  to  procure  title,  and  may  have  had- an  under- 
standing or  agreement  with  the  guardian  that  he  would  bid  fox  the 
property  at  the  guardian's  sale  when  it  should  occur,  and  that,  if  such 

inference  should  be  held  sufficient  to  put  Lombard  on  inquiry,  the 
inquiry,  if  followed,  would  only  lead  to  the  record.  It  is  claimed  that 
the  record  was  examined  by  Lombard,  and  rebutted  whatever  infer- 
ence of  fraud  there  may  have  been  arising  from  the  mortgage,  and 
that  this  was  as  far  as  Lombard  was  required  to  go,  and  that  there 
was  no  other  source  of  information  to  which  he' could  go;  that  the 


of  a  sale  was  rebutted  by  the  ract'that  iUaacs  did  not  deed  the  prop- 
erty back  after  the  mortgage,  as  he  had  agreed  to  do ;  that  the  con- 
veyance by  Isaacs  to  a  third  person  was  an  abandonment  of  the 
device  in  question ;  and  that  the  possession  of  Howard,  Isaacs' 
grantee,  points  away  from  the  fraud  to  bona  fides  in  the  transaction. 
The  petition  then  discusses  the  inferences  drawn  by  the  court  from 
the  facts  stated,  and  argues  from  the  testimony  that  Lombard  bought 
the  property  in  question  in  good  faith  and  for  a  valuable  considera- 
tion. It  may  be  that  the  record  facts  in  the  case  are  not  su£&cient 
to  charge  Lombard  with  notice  of  a  scheme  to  circumvent  the  law 
and  incumber  the  minor's  property ;  but  if,  as  seems  to  be  conceded, 
these  facts  might  warrant  an  inference  that  Isaacs  meant  to  procure 
title,  and  perhaps  that  he  had  an  agreement  with  the  guardian  that 
he  would  bid  the  property  in  at  the  guardian's  sale,  then  the  unusual 
circumstances  so  inferred  were  suggestive,  at  least,  of  the  truth  in 
the  premises.  It  is  needless  to  say  that  there  can  be  no  such  assur- 
ances of  title  at  a  future  guardian's  sale  as  will  authorize  a  mortgage 
in  advance  of  the  sale.  It  is  quite  true  that  a  grantor's  covenant  of 
warranty  will  operate  to  convey  an  after-acquired  title,  but  it  is  not 
true  that  the  practice  obtains  of  mortgaging  or  selling  land  that  the 
grantor  does  not  claim  to  own.  Such  a  transaction  would  be  un- 
usual, and,  if  it  has  occurred  in  a  case  that  admitted  of  some  binding 
agreement  for  a  title  in  advance,  I  doubt  if  it  has  ever  been  heard  of 
where  the  title  was  to  come  through  a  judicial  sale.  Concede,  then, 
that  there  was  enough  to  suggest  to  Lombard  that  Isaacs  mortgaged 
the  plaintiff's  property  under  an  agreement  with  the  guardian  that 
the  property  was  to  be  sold  at  guardian's  sale,  and  that  he  (Isaacs) 
should  become  the  purchaser ;  does  this  lead  to  nothing,  or,  as  is 
argued  in  the  petition,  does  it  lead  away  from  the  truth?  If  it  does 
not  conclusively  prove,  at  least  does  it  not  warrant  the  inference  of, 
concerted  action  between  Isaacs  and  the  guardian  to  effect  a  mort- 
gage by  the  means' of  a  sale?  The  argument  that  if  there  was  such 
a  device  the  failure  of  Isaacs  to  deed  the  property  back,  as  he  had 
agreed  to  do,  and  his  conveyance  to  another,  was  an  abandonment  of 
the  device,  assumes  that  what  would  otherwise  be  a  fraudulent  ex- 
pedient is  made  proper  and  lawful  by  the  bad  faith  of  one  of  the 
parties  to  the  transaction ;  that  Isaacs,  having  gone  into  a  scheme  to 
effect  an  illegal  mortgage  by  a  guardian's  sale  upon  an  agreement  to 
reconvey,  could  purge  the  sale  of  its  fraudulent  character  by  keeping 
the  property,  instead  of  keeping  his  word  to  restore  it.   If  it  is  not 
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conceded,  it  is  concli^ively  proven,  that  the  sale  in  question  was  a 
mere  device  to  effect  a  mortgage ;  that  Isaacs  paid  nothing  for  the 
property,  and  was  to  reconvey  it,  the  mortgage  scheme  being  con- 
summated. Isaacs  testifies  tliat  he  purchased  the  property  in  ques- 
tion at  the  guardian's  sale  at  the  request  of  complainant's  uncle  and 
mother,  the  latter  being  his  guardian ;  that  the  guardian's  sale  was  a 
mere  form ;  that  he  did  not  purchase  the  property,  but  went  through 
the  form  of  a  purchase,  "just  for  the  purpose  of  putting  that  mort- 
gage on  it'* ;  that  it  was  understood  beforehand  that  he  was  not  to 
pay  anything,  and  that  he  did  not  pay  anything, — "never  paid  a  cent" ; 
that  he  was  to  turn  the  property  back  to  the  complainant  after  the 
mortgage  was  made,  and  he  does  not  remember  just  how  it  was  fixed 
up.  Isaacs,  as  a  matter  of  fact,  joined  Mrs.  La  Dow  in  a  convey- 
ance to  Howard,  from  whom  B.  M.  Lombard  acquired  it.  Howard 
does  not  appear  to  have  paid  anything  for  the  property.  His  rela- 
tion to  it  seems  to  have  been  that  of  a  mere  agent  or  trustee,  to  man- 
age the  property,  and  pay  for  it  out  of  the  proceeds  of  a  sale  when 
he  should  make  one.  His  testimony  is  important  as  to  B.  M.  Lom- 
bard's knowledge  of  all  facts  affecting  the  title  he  was  acquiring, 
and  of  the  character  of  payments  made  by  him  for  the  property. 
Howard  says  that,  if  he  remembers  correctly,  the  whole  matter  of 
title  was  talked  over  with  B.  M.  Lombard,  and  especially  the  matter 
of  Lewis  La  Dow's  having  some  equity  in  the  property,  or  possible 
equity;  that  he  thinks  the  character  of  the  equity  was  discussed; 
that  he  (the  witness)  knew  that  the  object  of  the  guardian's  sale  was 
to  mortgage  the  property,  and  he  thinks  he  talked  to  Lombard  about 
that,  and  his  recollection  is  that  Lombard  said  the  record  of  the 
property  was  all  right;  that  he  (the  witness)  had  received  some 
back  lots,  and  he  talked  with  Lombard  about  fixing  the  matter  with 
complainant  by  giving  him  those  back  lots ;  that  witness  and  Lom- 
bard discussed  the  matter,  and  concluded  that  when  complainant 
became  of  age  he  (complainant)  would  be  willing  to  quitclaim  the 
property  if  he  received  those  back  lots.  Howard  seems  to  be  as  well 
disposed  toward  one  side  as  the  other.  His  statements  with  refer- 
ence to  conversations  with  Lombard  are  cautious,  but  they  are  ex- 
plicit enough  to  make  it  clear  that  B.  M.  Lombard  knew  all  there 
was  to  know  about  the  title  he  was  dealing  with,  and  I  have  no 
doubt  of  the  truthfulness  of  the  witness.  B.  M.  Lombard  is  by 
profession  a  lawyer,  and  he  is  a  real  estate  dealer. '  He  was  im- 
pressed with  the  binding  character  of  the  record.  He  relied  upon 
that.  But  his  eyes  were  open.  He  saw  and  heard  and  knew  the 
facts  out  of  which  the  record  grew.  He  could  not  ignore  the  in- 
formation he  received  from  Howard  in  their  many  conversations  on 
the  subject.  If  B.  M.  Lombard  was  relying  on  the  probate  record, 
he  was  also  hoping  to  extinguish  complainant's  right  or  "equity," 
and  to  get  his  deed.  What  did  he  want  this'  deed  for?  What  was 
Lewis'  equity,  which  had  been  so  fully  talked  over  between  Howard 
and  B.  M.  Lombard?  Moreover,  consider  what  Howard  says  as 
to  what  B.  M.  Lombard  paid  for  this  property.  The  transaction 
is  so  involved  in  the  ramifications  of  a  trade  that  the  witness  can- 
not tell  whether,  as  a  net  result,  he  got  anything  or  not.    He  ad- 
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mits  that  Lombard  paid  him  $1,000*  and  that  he  got  something 
out  of  64  outside  town  lots  traded  to  him  by  Lombard,  and  handled 
and  disposed  of  by  the  latter.  The  story  of  these  suburban  lots, 
six  miles  from  Portland  and  two  miles  from  the  Willamette  river, 
and  of  Lombard's  connection  with  them  after  the  sale,  shows  the 
complaisance  of  Howard,  and  makes  it  easy  to  understand  his  in- 
ability to  tell  whether  he  finally,  at  the  end  of  a  trade  with  Lom- 
bard that  it  would  take  him  a  half  a  day  to  explain,  got  anything 
or  not  B.  M.  Lombard  denies  the  statements  of  Howard  as  to 
conversations  respecting  Lewis  La  Dow's  rights  and  equities.  Mr. 
Wade,  cashier  of  the  First  National  Bank  at  Pendleton,  testifies  to 
conversations  had  with  B.  M.  Lombard  and  Howard  together,  in 
which  they  said  "that  a  part  of  the  consideration  and  trade,  and  the 
understanding  throughout,  was  that,  when  this  had  been  settled  up, 
that  Lewis  1^  Dow  was  to- get  the  back  lots,  but  they  felt  very 
confident  that  they  were  getting  the  property  cheap  at  that."  This 
witness  further  testifies  that  he  would  not  be  "real  positive,"  but 
that  he  is  "morally  certain,"  that  Lombard  told  him  "that  he  was 
fully  acquainted  with  all  the  conditions  that  existed."  This  testi- 
mony is  strongly  corroborative  of  Howard's  testimony,  and  it  leaves 
no  room  to  doubt  that  Lombard  knew  all  about  the  rights  of  Lewis 
La  Dow  in  the  premises,  and  that  he  relied  on  his  abihty  to  get 
the  latter's  deed  by  the  transfer  of  the  back  lots ;  that  he  had  traded 
to  Howard  a  lot  of  worthless  so-called  town  lots,  and  could  afford 
to  take  chances  as  to  complainant's  interests.  He  felt,  as  Wade 
testifies,  "very  confident  that  they  were  getting  the  property  cheap 
at  that."  John  D.  Wilcox  corroborates  Lombard,  but  there  are 
portions  of  his  testimony  which  show  that  his  memory  is  indistinct 
m  important  particulars.  He  sold  out  or  traded  out  his  interest 
to  Lombard,  but  so  long  a  time  had  intervened,  and  the  matter  was 
so  involved  in  "forty  trades"  that  the  witness  testifies  he  had  had 
with  the  latter,  that  he  does  not  remember  whether  he  got  any  cash 
out  of  it  or  not. 

The  petition  for  rehearing  criticises  the  statement  contained  in 
the  opinion  heretofore  rendered  that  the  assumption  by  Lombard 
of  the  illegal  mortgage  was  at  complainant's  expense.  That  state- 
ment was  made  upon  the  theory  that  Howard  intended  to  account 
to  the  complainant  for  the  property  held  by  him,  and  for  which 
he  (Howard)  aj^ears  not  to  have  paid  anything  at  the  time  the 
Lombard  deal  was  entered  into.  Upon  this  theory,  Lombard's 
agreement  to  pay  an  illegal  demand  against  complainant  as  a  part 
of  the  consideration  for  the  property  taken — an  agreement  which 
he  subsequently  escaped  through  an  adjudication  thaE  the  debt  was 
illegal — was  at  the  expense  of  complainant's  interest.  If  those  con- 
cerned in  the  transaction  did  not  intend  to  restore  the  fee  of  this 
property  to  the  owner,  then  it  must  be  admitted  that,  so  far  as  he 
was  concerned,  it  made  no  difference  whether  Lombard  paid  any- 
thing for  it  or  not.  And  yet  the  fact  remains  that  this  property  was 
conveyed,  not  sold,  in  order  to  effect  a  mortgage  upon  it,  which 
the  law  did  not  permit ;  and  the  party  taking  the  title,  with  the  un- 
derstanding that  he  should  reconvey  it  after  the  mortgage  was  exc- 
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cuted,  conveyed  it  to  a  third  person  without  consideration  outs!de 
of  the  mortgage,  and  manifestly  to  protect  the  mortgage.  There 
was  no  other  consideration  for  these  conveyances  than  the  mort- 
gage. So  that  what  Lombard  assumed  of  the  mortgage  for  which 
complainant  was  not  liable  was  at  the  expense  of  the  property  and 
of  complainant's  interests.  There  are  no  disguises  that  can  con- 
ceal the  fact  that  when  a  man  takes  property  upon  an  agreement 
to  pay,  and  thereafter  avoids  payment,  he  gets  to  that  extent  some- 
thing  for  nothing,  and  when  he  does  this  it  is  usually  at  the  expense 
of  the  owner  of  the  property  so  acquired. 
The  petition  for  a  rehearing  is  denied. 


L  TncB  OF  Taking  Tkstimont— Enfokcement  op  Rule. 

Bale  69,  limiting  the  time  wherein  testimony  may  be  taken  to  three 
months  after  the  case  is  Issued,  will  be  enforced  unless  by  a  written 
stipulation  the  parties  agree  to  a  longer  period,  or.  If  no  such  agree* 
ment  can  be  reached,  unless  the  court  has  extended  the  time  on  a  proper 
application. 

&  CnosB-ExAiuNATioH— OiMBcnons. 

Where,  In  the  taking  of  teetlmony  for  use  at  a  trial.  Irrelevant  or  other* 
wise  Improper  cross-examination  Is  Indulged  In,  the  questlcms  sbotUd 
ordinarily  be  answered,  and  the  error  dealt  with  as  a  questloa  oC  costs. 

In  Equity. 

Henry  E.  Everding,  for  complainant 
George  J.  Harding,  (or  respondent. 

J.  B.  McPHERSON,  District  Judge.  Applications  to  extend  the 
time  for  taking  testimony  in  patent  cases  are  so  often  made  that  it 
seems  desirable  both  to  Judge  DALLAS  and  myself  to  express  our 
views  briefly  on  the  general  subject.  Rule  69,  limiting  the  time  where- 
in testimony  may  be  taken  to  three  months  after  the  case  is  at  issue, 
is  habitually  disregarded, — frequently^  no  doubt,  by  express  or  tacit 
agreement  between  the  opposing  counsel, — and  this  irregular  prac- 
tice often  results  in  difficulties  from  which  the  court  is  asked  to  extri- 
cate one  or  both  of  the  offenders.  We  try  to  make  an  allowance 
for  the  pressure  that  a  large  practice  entails  upon  a  busy  lawyer, 
and  have,  therefore,  been  liberal  in  our  treatment  of  these  applica- 
tions. But,  when  such  motions  are  opposed,  it  is  very  difficult  indeed 
for  the  court  to  decide  what  ought  to  be  done,  without  taking  up  a 
great  deal  of  time  in  going  over  the  whole  case  in  order  to  reach  the 
proper  point  of  view.  We  therefore  ask  the  bar,  especially  in  patent 
cases,  to  comply  strictly  with  rule  6g,  unless  it  is  clear  to  both  sides 
that  three  months  is  too  short  a  time.  If  this  period  is  too  short,  we 
suggest  that  counsel  by  written  stipulation — which  we  will  recognize 
and  adopt — agree  to  a  longer  period.  If  no  such  agreement  can  be 
reached,  the  court  will  then  act  upon  a  proper  application  for  exten- 
sion.   When  time  has  been  apportioned  under  rule  67,  we  shall  ex* 
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pect  diligence,  and  further  time  will  not  be  granted  unless  diligence 

appears. 

The  present  application  would  be  refused  if  it  were  not  for  the 
looseness  of  practice  that  has  heretofore  prevailed.  The  complain- 
ant has  certainly  not  been  diligent,  and  has  not  explained  his  delay ; 
but  I  do  not  wish  to  be  strict  without  notice,  and  he  is  therefore  al- 
lowed lo  days  more  (including  February  17th)  to  complete  his  prima 
fade  case. 

The  moti(»i  to  expunge  or  compel  defendant  to  print  the  cross-' 
examination  as  part  of  his  own  testimony  is  refused.  The  witness 
must  answer  cross-question  41.  If  irrelevant  or  otherwise  improper 
cross-examination  is  indulged  in,  it  can  ordinarily  be  dealt  with  satis- 
factorily as  a  question  of  costs.  In  doubtful  cases  this,  I  think,  is 
the  proper  course.  Where  the  offense  is  clear,  the  court  has  ample 
power  to  stop  it  summarily. 


SLA.ITGHTER  et  al.  v.  LA  CX>MPAGNIE  FRANCAtSB  DES  CABLES 
TELEGRAPHIQUES. 


L  CioRTBAOTa— Brbach— NouiHAL  DAUAaKB— Sfecipic  Pkrvorhancb— Forhkb 
jDDoif  EST— Bar. 

Where,  In  an  action  for  specific  performance  of  a  contract  to  lease 
telegraph  lines,  the  bill  alleges  that  an  action  at  law  was  brought  on 
the  contract,  which  reeulted  In  a  Judgment  for  plaintiffs  against  de- 
fendant sustaining  the  contract  and  for  nominal  damagas,  such  Judg- 
ment is  not  necessarily  an  absolute  bar  to  a  decree  for  speclUc  per- 
formance, thoQgh  a  Judgment  for  substantial  damages  might  be. 
1  Sams— Sfkcific  Pkbformahce— Objbct  op  Contract— Mutual  Bknbvit. 

A  contract  recited  that  defendant  owned  an  Atlantic  cable  and  certain 
land  telegraph  lines,  and  desired  tq  obtain  a  largo:  percentage  of  the 
telegraph  traffic  between  the  United  States  and  Europe,  and  that  plaln- 
tiffs  Intended  to  ratabllah  a  new  telegraphic  system  thronghont  the 
United  States,  and  desired  to  obtain  control  of  defendant's  land  lines. 
It  then  provided  for  a  lease  of  such  land  lines  to  plaintiffs  on  certain 
work  being  done  within  a  specIQed  time,  and  an  interchange  of  business 
and  office  facilities,  there  being  no  other  consideration  for  the  lease. 
Held  that,  In  the. absence  of  a  showing  that  plaintiffs  have  established 
any  lines  or  otBcea  In  the  United  States,  and  are  in  a  position  to  receive 
or  confer  any  benefits  txom  the  interchange  of  traffic  contemi^ated  hj 
the  lease,  specific  performance  ataould  not  be  decreed. 

In,  Equity. 

C.  Walter  Artz,  for  plaintiffs. 
Edward  K.  Jones,  for  defendant. 

WHEELER,  District  Judge.  This  bill  is  brought  for  specific  pern 
(onnance  of  a  contract  dated  July  14,  1896,  between  the  plaintiff 
Slaughter  and  others  to  be  thereafter  associated  with  him,  called 
"parties  of  the  second  part,"  and  the  defendant,  called  the  "party 
of  the  first  part/'  for  a  lease  of  its  land  lines  between  New  York, 
New  Haven,  Hartford,  Providence,  Taunton,  and  the  landing  place 
.  of  its  cable  for  99  years,  which  recites : 

"Wtaezeaa,  tbe  Compagnle  Franealse  des  Cables  Tel^:rapblqnes,  hmlnafta 
*w*giMiti>fl  u  Iwrty  of  tbe  first  part,*  desires  to  obtain  a  larger  j^erbentage 
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of  tiie  telegraph  traffic  between  the  United  States  and  Ecrope;  whereas^ 
certain  persons  hereafter  designated  as  *parUes  of  the  second  part^  Intend 
to  establish  a  new  telegraphic  ssrstem  throughout  the  United  States;  where- 
as, the  Bald  parties  of  the  Becond  part  are  desirous  of  obtoiuiug  control  of 
the  land  lines  and  franchises,  rights,  etc.,  as  now  In  possession  of  the  Com- 
pagnfe  Francalse  des  Cables  Telegraphlques,  party  of  the  first  part;  whereas, 
It  will  be  to  the  mutual  advantage  of  the  partlea  hereto  to  so  a^ee  that 
the  cables  and  franchises  and  European  offices  of  the  party  of  the  first  part 
may  be  used  In  connection  with  the  land  lines,  franchises,  and  American 
oCHces  of  the  partlea  of  the  second  part:  Therefore  It  Is  agreed  between  the 
parties  hereto,  as  follows." 

— ^And  provides  for  the  execution  of  the  lease  upon  the  fulfilhnent 
of  either  of  these  conditions : 

"That  the  said  parties  of  the  second  part  shall  within  torty-flre  (45)  dajs 
from  the  date  of  the  ^ecutton  of  this  agreement  begin  work  on  the  repairs 

necessary  to  place  the  telegraphic  lines  which  are  the  subject  of  this  agree- 
ment In  condition  to  be  used  during  the  coming  fall  and  winter  months, 
and  vigorously  prosecute  the  said  work  to  its  completion,  said  work  to  be 
performed  under  the  direction  of  the  party  of  the  first  part,  and  not  to 
cost  more  than  ten  thousand  dollars.  Upon  the  termination  of  the  said  work 
to  the  satisfaction  of  the  party  of  the  first  p&rt,  the  condition  required  shall 
be  considered  fulfilled,  and  the  lease  herein  mentioned  shall  be  executed  and 
delivered.  At  the  option  of  the  parties  of  the  second  part  they  may  pay 
the  sum  of  ten  thousand  ($10,000)  dollars  to  the  party  of  the  first  part, 
which  sum  shall  be  expended  by  the  said  party  of  the  first  part  in 
making  the  said  repairs.  On  payment  of  the  above  mentioned  sum  of  ten 
thousand  dollars  ($10,000)  the  conditions  required  shall  be  fnlflUed,  and  the 
lease  herein  mentioned  shall  be  executed  and  delivered.** 

And  the  contract  further  provided ; 

"Fifth.  That  this  agreement  shall  be  null  and  void  unless  within  forty- 
five  (45)  days  from  the  date  of  its  execution  the  parties  of  the  second 
part  commence  the  work  of  repairs  as  herein  provided,  and  within  forty- 
five  (46)  days  from  its  execution  pay  to  the  party  of  the  first  part  any 
sum  expended  or  agreed  to  be  expended  not  to  exceed  the  sum  of  five 
thousand  ($5,000)  dollars  In  the  repairs  hffl«in  contemplated." 

The  lease  was  to  provide: 

**That  when  the  parties  of  the  second  part  shall  be  duly  established  with 
lines  and  ofllcos  throughout  the  United  States  they  wll!  give  exclusively  to 
the  party  of  the  first  part  the  messages  coming  to  its  offices  from  Europe 
or  elsewhere,  which  can  reach  their  destination  over  the  cables  of  the  party 
of  the  first  part;  and  the  party  of  the  first  part  will  reclpr.  cally  give  to  the 
parties  of  the  second  part  all  traffic  coming  by  its  cables  for  points  reached 
by  the  lines  of  the  parties-  of  the  second  part." 

No  rent  was,  or  was  to  be,  provided  for,  and  the  advantages  to 
accrue  to  the  parties  respectively  were  such  as  might  arise  from 
this  interchange  of  traffic.    The  bill  sets  out  the  option,  and  alleges : 

"(4)  That  subsequent  to  said  14th  day  of  July.  1S9K,  the  said  William 
H.  Slaughter  associated  with  himself  Individuals,  your  orators  herein,  and 
on  information  and  belief  that  on  or  about  the  28th  day  of  August,  189U, 
duly  tendered  the  sum  of  ten  thousand  dolUrs  ($10,000)  to  the  defendant  In 
conformity  with  tbe  provisions  of  said  contract  and  In  the  exercise  of  the 
option  above  referred  to." 

—without  alleging  that  the  plaintiffs  liad  commenced  the  work  of 
reconstruction,  or  that  the  defendant  had  done  so  for  them  under 
the  contract,  or  that  this  tender  was  made  wthin  the  45  days,  or 
that  the  plaintifFs  have  in  any  mariner  become  established  with  lines 
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and  ofiGces  throughout  the  United  States,  or  any  part  thereof,  from 
which  any  advantages  by  the  interchange  of  traffic  contemn  Jited  - 
could  accrue  to  the  defendant.  The  bill  alleges  that  an  action  at 
law  was  brought  in  this  court  upon  the  contract,  which  resulted  in 
a  judgment  on  a  verdict  for  the  plaintiffs  against  the  defendant  sus-  ' 
taining  the  contract,  and  for  nominal  damages.  This  may  conclusive- 
ly show  that  the  contract  was  not  avoided  by  the  failure  to  begin 
work  or  to  exercise  the  option  and  pay  or  tender  the  $10,000  within 
the  45  days ;  but,  if  so,  it  also  shows  that  the  plaintiffs  suffered  no 
appreciable  actual  damages  from  the  failure  of  performance  that 
could  be  compensated  for  in  money.  The  defendant  relies  upon  this 
as  an  absolute  bar  to  a  decree  for  specific  performance.  The  re- 
covery of  substantial  damages  for  a  breach  of  the  contract  might 
operate  as  such  a  bar  to  enforcing  it  as  a  whole,  but  the  recovery 
of  nominal  damages  might  not.  However  that  may  be,  that  judg- 
ment covers  all  damages  at  law  accrued  to  that  time.  Specific  per- 
formance is  not  a  matter  of  strict  right,  but  of  sound  discretion ;  the 
contract  should  be  one  that  can  reasonably  be  carried  out,  and  the 
party  seeking  that  it  be  carried  out  capable  of  carrying  it  out.  Mar- 
ble Co.  V.  Ripley,  10  Wall.  339,  19  L.  Ed.  955.  Without  any  lines 
and  offices  in  the  United  States  to  receive  or  confer  any  benefits 
from  the  interchange  of  traffic  contemplated  by  the  lease,  the  plaintiffs 
do  not  appear  to  be  so  situated  as  to  be  capable  of  carrying  out  the 
lease,  or  to  have  any  ground,  in  equity,  for  asking  that  the  making 
of  the  lease  be  compelled. 
Demurrer  sustained. 


OOLUMBIAX  SQDIPMENT  CO.  V.  MERCANTILD  TRUST  ft  DBPOSIT  C!0. 
(Olmilt  Oonrt  of  Appeals.  Fifth  arcult  Jannair  7,  1902.) 


L  BqUKT— RBDPVBSiraB  vob  Axxovynva. 

A  complAliiant  Is  not  entitled  to  a  refOTence  tm  an  accounting, 
where  tlie  all^atlona  of  the  bill  are  denied  In  the  answer,  until  there  la 
at  leut  Bufflelent  evidence  to  show  the  right  to  an  accounting.  An  order 
txx  an  accounting  wUl  not  be  made  to  enable  him  to  make  ont  his  case 
before  the  master. 

%  OOHTRACTB— RlOHT  TO  BBSCISSTON— CONTRACT  WITH  TrOBTEB. 

ComplBtDant  corporation  purchased  a  street  rallroact  from  defendant, 
which  held  It  as  trnstee  for  certain  bondholders.  Some  time  after  com- 
plainant had  made  Its  first  payment,  and  bad  gone  into  possession  of 
tile  property,  its  board  of  directors  passed  a  resolution  assenting  to 
the  distritmtlfm  by  defiant  of  the  paymmt  made,  and  complainant 
subsequently  made  another  payment.  B«I4  that,  In  llie  alisence  of  eri- 
denee  Uint  defendant  still  had  In  Its  pMsesstra  any  of  the  money,  which 
It  lec^ved  solely  as  trustee.  It  was  not  subject  to  a  suit  1^  complain- 
ant to  rescind  the  contract  and  recover  the  money  paid  thereon. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama. 

This  1b  a  suit  in  equity  by  the  appellant,  a  corporation  under  the  lawv  of 
West  Virginia,  against  the  appellee,  a  corporation  under  the  laws  of  Mary- 
land.  In  the  year  of  1888  tiie  Bast  Birmingham  Land  Company  executed  a 
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mortgage  on  Its  prop^ty  to  the  appellee,  as  trustee,  to  secure  $50,000  ot 
bonds.  In  18&1  the  same  land  cfMupany,  after  changing  Its  name  under  an 
act  of  the  legislature,  executed  a  second  mortgage,  covering  its  railway  ivop* 

erty,  to  secure  an  indebtedness  of  $37,900.  subject,  however,  to  the  first 
mortgage.  Default  was  made  In  the  payment  of  the  second  mortgage,  and 
the  trustee  therein  named  sold  the  property  In  July,  1891.  Webb  and  Tomp- 
kins became  the  purchasers,  and  under  an  act  of  the  legislature  of  Alabama 
they  organized  a  corporation  known  as  the  "Birmingham  &  Gate  City  Street 
Railway  Company."  The  latter  company  then  held  the  property  subject  to 
the  first  mortgage.  The  Birmingham  &  Gate  City  Street  Ballway  Company 
made  a  contract  with  the  appellee  whereby  the  former  company.  In  consid- 
eration of  the  appellee's  refraining  from  making  a  sale  of  the  property  for  ^ 
default  under  the  first  mortgage,  agreed  to  convey  Its  railway  property  to 
the  trust  company  on  the  Ist  day  of  August,  1804.  On  the  'J&th.  of  October, 
1894,  the  appellant  and  appellee  made  on  agreement  by  which  the  appellant 
purchased  the  said  property  from  the  appellee  for  the  sum  of  $51,000.  This 
agreement  was  made  by  the  appellee  with  the  consent  and  for  the  benefit 
of  the  bondholders  under  the  first  mortgage.  Later,  on  February  11,  1805, 
the  appellant  and  appellee  made  a  more  formal  agreement  of  purchase  and 
sale,  and  the  appellant  thereupon  went  Into  possession  of  the  property.  Tba 
sale,  as  stated  In  the  first  agreement,  was  on  the  following  terms:  Cash 
payable  November  15,  1894,  ^,000;  cash  payable  February  IS.  1896,  $3,000; 
and  cash  payable  within  18  months  from  November  15,  1884,  $45,000,— In 
all,  $51,000;  the  deferred  payments  to  bear  Interest  at  the  rate  ot  6  per 
cent  from  November  15,  1804.  The  entire  purchase  money  was  not  In  excess 
of  a  sum  sufficient  to  pay  off  the  bonds  with  interest  secured  by  the  first 
mortgage.  The  appellant  paid  $0,000  of  the  purchase  money.  When  the 
last  payment  of  the  purchase  money  became  due.  amotmtlug  to  $45,000,  the 
appellant  failed  to  pay  It  It  claimed  to  have  discovered  defects  in  appel- 
lee's tltl^>and  that  It  had  been  deceived,  etc.  The  appellee  filed  Its  original 
bill  to  foreclose  the  first  mortgage,  and  caused  the  property  to  be  placed  In 
Uie  bands  of  a  receiver.  The  appellant,  the  ColnmUan  Equipment  -  Com- 
pany, was  made  a  party  defendant  to  the  bill.  A  final  decree  was  rendered 
foreclosing  the  mortgage,  and  the  property  was  sold  under  that  decree.  In 
the  meantime  the  cross  blU  under  consideration  had  been  filed,  and  the 
decree  on  the  original  bill  foreclosing  the  mortgage  was  without  prejudice 
to  the  rights  asserted  In  the  cross  bill.  The  claims  asserted  in  the  cross 
bill  were  left  for  future  consideration.  The  cross  bill  sought  a  resclseion 
of  the  agreement  between  the  parties  whereby  It  purchased  the  property, 
because  the  contract  was  void  as  beyond  the  corporate  powers  of  the  con- 
tracting parties  and  upon  allegations  of  fraud.  The  aiH>elIee,  as  defendant 
to  the  cross  bill,  filed  an  answer  thOTeto  admitting  the  contract  of  sale,  but 
denying  the  other  averments  of  the  UU,  The  case  was  tried  on  its  merits, 
and  on  May  28.  1901,  a  fiual  decree  was  rendered  dismissing  the  cross  bill. 
Thereupon  the  Columbian  Equipment  Company  appealed  to  this  court,  and 
assigns  nine  errors,  all  based  on  the  action  of  the  court  In  dismissing  the 
cross  bill,  and  asserting  that,  the  agreements  between  the  appellee  and 
appellant  having  been  ultra  vires,  the  cross  complaloant  was  tiitltled  to 
relief. 


H.  D.  Hotchkiss  (John  F.  Martin,  on  the  brief)»  for  appellant. 
A.  H.  Taylor  (Albert  Latady  and  J.  Peirce  Bruns,  on  the  brieO» 
for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circait  Judges. 

PER  CURIAM.  The  cross  complainant  and  appellant  asserts 
two  claims  against  the  appellee:  (i)  A  claim  for  $6,ooo  purchase 
money,  which  it  paid  on  the  contract  of  purchase;  and  (2)  $3,500, 
which  it  alleges  it  expended  in  improvements  and  betterments  on 
the  property.  We  first  consider  the  latter  claim. 
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It  is  alleged  in  the  cross  bill  that  "while  in  possession  of  said  rail- 
way property"  the  cross  complainant  "expended  in  improvements 
and  betterments  thereon  the  sum  of  $3,506."  The  answer  of  the 
appellee  denies  this  averment.  No  e^dence  is  offered  on  the  sub- 
ject. It  iH'ayed  that  a  Hen  may  be  declared  on  the  property  men- 
tioned in  the  cross  bill  for  the  amount  so  expended,  and  for  a  ref-  , 
erence  to  a  master  to  ascertain  the  amount,  and  for  a  personal  de- 
cree against  the  appellee.  The  bill  does  not  show  how  the  $3,500 
was  spent;  that  is,  what  improvements  were  made,  or  what  invest- 
ment of  it  was  made.  Conceding  that  it  is  sufficiently  alleged  that 
it  was  used  in  "improvements  or  betterments"  without  stating  the 
facts,  there  should  have  been  some  evidence  offered  to  sustain  the 
averment.  A  reference  will  not  be  made  to  state  an  account  without 
some  evidence  to  show  the  necessity  for  the  accounting.  An  order 
for  an  accounting  is  not  mad«  to  enable  the  complainant  to  make 
out  his  case  before  the  master.  There  must  be,  at  least,  sufficient 
evidence  to  show  the  right  to  demand  the  accounting.  Railroad  Co. 
V.  Williams,  94  Va.  422,  26  S.  E.  841.  There  not  being  sufficient 
evidence  as  to  this  claim  to  require  the  court  to  make  a  reference, 
there  was  certainly  not  enough  to  authorize  a  decree  for  this  sum 
in  favor  of  the  cross  complainants. 

The  other  claim  in  the  cross  bill  is  for  the  sum  of  $6,000  paid  on 
the  purchase  money.  Three  thousand  dollars,  it  is  alleged,  was  paid 
"at  or  about  the  date  of  said  contract,  and  the  further  sum  of  $3,- 
000  principal,  with  interest  accrued,  upon  the  1 5th  day  of  Februarj'^, 
'895-"  A  written  agreement  is  in  evidence  that  the  cross  complain- 
ant "earned  $5,604  through  the  operation  of  the  property  while  in  its 
possession."  It  is  not  stated  in  the  agreement  whether  these  earn- 
ings were  gross  or  net.  Allowing  a  credit  on  the  $6,000  for  these 
earnings  would  leave  a  balance  of  $396. 

The  appellee  received  this  purchase  money  in  trust  for  distribu- 
tion. It  had  no  claim  to  the  money  except  as  trustee.  The  board 
of  directors  of  the  appellant,  at  an  adjourned  meeting  on  February 
9,  1895,  "resolved  that  the  Mercantile  Trust  &  Deposit  Company 
are  hereby  authorized  to  make  such  disposition  of  $3,000  heretofore 
paid  by  this  company  as  a  part  purchase  price  upon  said  property, 
and  held  in  trust  by  them,  as  they  may  see  fit  in  accordance  with 
said  agreement."  It  is  not  shown  that  the  appellee  has  not  made  a 
legal  disposition  of  the  money.  It  is  not  shown  that  it  retained  any 
part  of  the  $6,000  of  purchase  mpney.  The  appellee,  we  think,  was 
authorized  by  the  conduct  of  the  appellant  to  distribute  the  funds. 
On  the  pleadings  and  evidence  we  could  not  presume  that  it  was 
holding  the  money  at  the  time  this  litigation  began.  These  consid- 
erations would  dispose  of  the  case,  we  think,  even  if  it  be  conceded 
that  the  contract  was  ultra  vires, — a  question  we  do  not  decide. 

After  a  careful  consideration  of  the  oral  and  printed  arguments  in 
behalf  of  the  appellant,  we  are  of  opinion  that  the  circuit  court  did 
not  err  in  dismissing  the  cross  bill.   The  decree  is  affirmed. 
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SPOOR  T.  BOARD  OF  SUFBS  OF  RIVERSIDB  COUNTY  Ct  aL 

(Circuit  Court,  S.  D.  Oallfomla.   Januftiy  0,  1902.) 

Corps— Taxation— TtMB  for  Fii.ino  Hsmokanddu. 

Under  the  rule  of  the  circuit  court  for  the  Ninth  circuit  which  re- 
quires a  party  in  whose  fflvor  e  judgment  or  decree  is  re&dered,  and 
who  claims  costs,  to  file  and  serve  a  memorandctm  of  bis  coats  and  dis- 
Irarsementa  within  five  days  after  rendition  of  the  verdict,  rr  "after 
notice  of  the  decision  of  the  court,*'  and  which  farther  inwTides  that 
'Notice  of  a  decision  may  be  by  the  presence  of  the  attorney  or  solicitor 
at  Its  announcement,  or  by  written  notice  from  the  clerk  of  the  court, 
or  the  attorney  or  solicitor  of  the  adverse  party,"  the  five  days-  do  not 
begin  to  run  In  an  equity  case  until  notice  has  been  received  In  one  of 
the  three  ways  speetfled.  It  Is  not  sufficient  that  the  solicitor  had 
actual  knowledge  of  the  decision,  or  that  his  clerk  or  representative  waa 
present  at  Its  annonncemeot. 

In  Equity. 

Wm.  J.  Hunsaker,  for  complainant. 

R.  H.  F.  Variel  and  Otis  &  Gregg,  for  dcFendants. 

ROSS,  Circuit  Judge.  This  is  an  appeal  from  the  refusal  of  the 
clerk  to  disallow  and  strike  from  the  files  the  defendants'  memo- 
randum of  costs.  The  suit  was  one  in  equity,  the  decision  of  which 
was  announced  by  the  court  in  a  written  opinion  delivered  and 
filed  on  the  26th  day  of  August,  1901, — being  a  day  of  the  July 
term,  1901,  of  the  court, — an  entry  of  which  decision  was  on  that 
day  entered  by  the  clerk  in  the  minutes.  The  facts  in  respect  to 
the  matter  are  agreed  to  by  the  respective  parties,  and  are  as  fol- 
lows: On  August  22,  1901,  the  clerk  mailed  a  letter  addressed  to 
Mr.  R.  H.  F.  Variel,  one  of  the  solicitors  for  the  defendants,  stat- 
ing that  the  court  would  on  August  26,  1901,  at  10:30  o'clock  a.  m., 
render  its  decision.  At  the  time  of  the  mailing  of  the  letter  and 
of  the  rendition  of  the  court's  decision^  Mr.  Variel  was  absent  from 
the  city  where  the  court  is  held;  but  his  clerk,  Mr.  Mellette,  who 
was  in  charge  of  his  office  and  business,  opened  the  letter,  attended 
court  at  the  time  therein  mentioned,  as  the  representative  of  Mr. 
Variel,  for  the  purpose  of  hearing,  and  did  hear,  the  decision  of 
the  court.  Mr.  Mellette  thereupon  wrote  Mr.  Variel,  informing  him 
of  the  rendition  of  the  decision,  which  letter  was  received  during 
Mr.  Variel's  absence.  The  latter  returned  to  the  city  about  Sep- 
tember 15,  1901.  The  final  decree  in  the  suit  was  filed  and  entered 
September  28,  1901,  and  the  memorandum  of  costs  in  question  was 
served  and  filed  October  2,  1901. 

The  contention  on  the  part  of  the  complainant  is  that  the  de- 
fendants waived  and  lost  their  right  to  costs  because  of  their  fail- 
ure to  serve  and  file  the  memorandum  within  the  time  required  by 
rule  17  of  this  court,  which  is  as  follows: 

"The  party  in  whoee  favor  a  judgment  at  law  or  decree  In  equity  is 
rendered,  and  who  claims  lils  costs,  shall,  within  five  daya  after  the  rendi- 
tion of  the  verdict,  or  after  notice  of  the  decision  of  the  court,  referee,  or 
commissioner— or,  If  the  entry  of  Judgment  or  decree  on  the  verdict  or  de- 
cision is  delayed  by  order  of  the  court,  tben  before  such  entry  is  made— 
deliver  to  the  clerk  of  the  court,  and  serve  on  the  attorney  or  solicitor  of 
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the  adTene  iwrtjr,  a  cod7  tbereof,  together  wltb  a  notice  of  Application  to 
haTe  the  same  taxed,  a  memorandum  of  bis  costs  and  n«>cesBary  disburse- 
ments In  tbe  action  or  proceeding.  *  «  «  Notice  of  a  decision  may  be 
by  the  presence  of  Uie  attorney  or  solicitor  at  its  annouDccment,  or  by 
written  notice  from  the  clerk  of  the  court,  or  the  attorney  or  solicitor  of  the 
•  adTerse  purty.** 

It  will  be  noticed  that  the  time  dl  the  party  in  whose  favor  a  de- 
cree is  rendered  begins  to  run,  not  from  the  date  of  the  entry 
o£  the  decree,  but  from  "notice  of  the  decision  of  the  court."  It 
is  not  denied  that  the  decision  in  a  suit  in  equity,  within  the  mean- 
ing of  the  rule,  consists  of  the  written  opinion  of  the  court  and  the 
entry  in  the  minutes ;  and,  did  the  rule  of  the  court  not  specify  the 
manner  in  which  the  notice  of  the  decision  may  be  given,  it  would 
be  vei^  clear  that  actual  notice  thereof  by  the  solicitor  for  the 
party  in  whose  favor  the  decree  was  rendered  would  be,  as  held 
by  the  supreme  court  of  California  in  Mullally  v.  Society,  69  Cal. 
559,  Ti  Pac.  215,  and  other  cases  cited  by  complainant's  counsel, 
sufficient.  But  rule  17  of  this  court,  unlike  the  provisions  of  the 
statute  of  California  referred  to  in  the  California  cases  cited,  does 
provide  how  the  notice  may  be  given,  to  wit,  "by  the  presence  of 
the  attorney  or  solicitor  at  its  announcement,  or  by  written  notice 
from  the  clerk  of  the  court,  or  the  attorney  or  solicitor  of  the 
adverse  party."  Prescribing,  ex  industria,  as  tbe  rule  does,  how 
the  notice  may  be  given,  it  is  not  reasonable  to  conclude  that  it 
was  thereby  intended  that  any  other  method  shall  be  sufficient. 
Otherwise,  there  would  be  no  occasion  for  any  specific  provision 
in  respect  to  notice  at  all.  Without  it,  the  requirements  of  the 
rule  would  have  been  substantially  similar  to  the  California  stat- 
ute upon  the  subject,  under  which  actual  notice,  however  derived; 
would  be  sufficient  to  start  the  time  running.  As  the  rule  stands, 
I  think  that  one  of  the  three  methods  prescribed  is  essential  for 
that  purpose.  As  it  is  conceded  that  no  written  notice  of  the  de- 
cision was  given,  this  view  disposes  of  the  matter,  unless  it  be,  as 
is  contended  on  behalf  of  the  complainant,  that  Mellette's  presence 
was  that  of  the  solicitor  in  whose  employment  he  was.  The  rule 
does  not  say  that  the  notice  jnay  be  by  the  presence  of  the  solicitor 
or  his  cleric  or  other  representative,  but  by  the  presence  of  the 
solicitor,  whose  presence  at  the  time  of  the  announcement  of  the 
<lecision  the  rule  treats  as  the  equivalent  of  a  .  written  notice,  but 
does  not,  I  think,  under  a  fair  reading  of  its  language,  attribute 
that  effect  to  the  {iresence  of  any  one  else. 

Tbe  order  appealed  from  is  affhmed. 
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((^rcQlt  Court,      D.  Kentucky;  January  27,  1902.) 

L  BuTLDnie  and  Loan  Assoctatton— Loan  in  Oxk  Statr  to  a  Corpoiiatioh 
OP  Another— Place  op  Payment— Contract— Law  Wnicn  Governs, 

Where  a  buildlni?  and  loan  association  incoi-po rated  iu  Minnesota  makes 
&  loan  to  a  member  residing  in  Kentucky,  secured  by  u  mortgage  on 
his  real  estate  In  the  latter  state,  all  payments  of  int^est  and  principal 
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to  be  made  at  the  home  office  of  the  association  In  the  former  states 
flie  contract  Is  governed      the  la-ws  of  Minnesota. 

ti  Same— Uburt— Etabion  of  Law. 

Where  a  contract  of  loan  made  between  a  building  and  loan  associa- 
tion of  one  state  and  a  resident  of  another  state,  and  secured  by  mortgage 
on  bis  real  estate  therein,  ie  valid  tmder  the  laws  of  the  former  state, 
but  usurious  under  the  laws  of  the  latter  state,  the  fact  that  the  place 
of  paymoit  la  fixed  at  the  home  office  of  the  association  should  not 
be  constroed  aa  an  evaalon  of  the  usury  laws  of  the  state  where  the 
property  la  aitnated. 

S,  Bams— Fbdebal  Coubtb— Laws  of  Statb— Dboi8ion8  of  State  Ooust. 

Under  Rer.  St  IT.  S.  8  721.  requiring  the  federal  courts  to  be  bound 
1^  and  enforce  the  laws  of  the  state  In  which  the  court  la  sitting,  such 
a  court  Is  not  bound,  against  Its  own  judgment,  to  follow  the  decisions 
of  the  highest  court  of  such  state.  In  determining  the  question  as  to 
what  law  governs  a  contract  of  loan  between  a  building  and  loan  aa- 
soclatlon  of  one  state  and  a  member  residing  In  the  state  in  which  the 
court  Is  sitting,  secured  by  mortgage  on  land  in  the  latter  state;  the 
adjudications  of  the  state  court  on  the  subject  not  being  based  on  any 
local  statute,  or  constituting  a  mle  of  property  situated  within  tb« 
state,  -which  the  federal  court  Ja  bound  to  foUow.> 

4  Bahs— CoNTBAcT  TAavk  Pbiob  to  DECisroH  OF  Stats  Court. 

Where  a  building  and  loan  association  makes  a  loan  and  takes  a 
mortgage  on  land  In  another  state,  the  contract  b^ng  valid  In  the  state 
of  the  domicile  of  the  corporation,  and  after  the  loan  is  made  the  su- 
preme court  of  the  state  in  which  the  land  Is  situated  decides,  in  a  suit 
between  other  parties,  that  such  contracts  cannot  be  enforced  in  such 
state  because  usnrlous,  a  federal  court  In  that  state.  In  an  action  to 
foreclose  sucb  mortgage,  la  not  required  to  follow  such  declBkm  when 
It  believes  the  decision  to  be  wrong. 

Beckner  &  Jonett,  for  complainant. 

Geo.  B.  Kinkead  and  Morton  &  Darnall,  for  defendants. 

COCHRAN,  District  Judge.  Plaintiff  is  a  Minnesota  corporation, 
authorized  to  transact  the  business  of  a  mutual  building  and  loan 
association  according  to  the  usual  plan  of  operating  such  institutions. 
July  30,  1892,  defendants,  residents  of  Kentucky,  subscribed  for  60 
shares  of  stock,  of  par  value  of  $100  each,  to  be  paid  for  in  monthly 
installments  of  60  cents  per  share.  August  30,  1892,  they  borrowed 
$3,000,  and  gave  their  note  therefor,  bearing  6  per  cent,  interest, 
jKiyable  monthly,  secured  by  mortgage  (On  certain  real  estate,  and  by 
collateral  assignment  of  30  shares  ofsaid  stock.  The  other  30  they 
assigned  to  it  absolutely,  as  premium  for  the  loan,  and  thereupon 
those  shares  ceased  to  exist,  save  as  a  measure  of  the  monthly  in- 
stallments of  premium.  To  the  extent  of  the  30  shares  assigned  as 
collateral  security,  they  were  entitled  to  participate,  proportionately 
with  the  other  stockholders,  in  the  net  earnings  of  the  company. 
Their  portion  thereof  was  not  payable  to  them  in  cash,  but  was  to 
be  applied  in  maturing  the  stock,  and  upon  its  maturity  they  had  a 
right  to  have  their  loan  canceled  and  mortgage  released.  All  other 
borrowers  were  upon  the  same  footing  exactly,  and  the  only  differ- 
ence, as  to  nonborroweft's,  was  that  upon  maturity  of  their  stock, 
they  were  entitled  to  payment  of  same  in  cash.   After  lapse  of  three 

>  State  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Orfffln  v. 
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years  from  date  of  loan,  defendants  had  the  option  to  pay  it  and  ac- 
quire the  status  of  a  aonborrower,  and,  if  they  failed  to  meet  in- 
stallments of  dues,  premiums,  or  interest  for  three  months  contin- 
uously, plaintiff  had  the  option  to  close  their  account  on  a  stipulated 
basis,  and  sue  for  balance  due.  Defendants  paid  the  installments  of 
dues,  premium,  and  interest  as  they  became  due,  with  more  or  less 
r^ularity,  and  some  fines  for  tardiness,  until  June,  1896,  when  thejr 
ceased  paying  entirely.  Plaintiff  admits  that  np  to  that  time  defend- 
ants paid  in  all  $1,797.  Defendants  contend  that  they  paid  $1,899. 
December  3, 1896,  plaintiff  exercised  its  option  to  close  the  accotmt, 
and  on  December  8,  1896,  ascertained  the  amount  due  it  to  be 
$3>i58.90,  for  which,  with  interest  from  that  date,  this  suit  was 
brought.  If  the  transaction  had  been  a  loan  of  money,  and  nothing 
more,  and  the  payments  made  had  been  applied  on  the  loan  in  ac- 
cordance with  the  principle  in  partial  payments,  it  would  have  been 
reduced  to  an  amount  under  $2,000,  instead  of  having  $158.90  added 
to  it  This  bad  showing  is  attributed  by  plaintiff  to  losses  caused 
by  shrinkage  in  value  of  real  estate  taken  in  satisfaction  of  loans,  by 
the  refusal  of  the  courts  of  certain  states,  including  Kentucky,  to 
enforce  its  contracts  as  made,  and  by  legal  expenses  in  foreclosure 
suits.  The  defense  is  that  the  real  nature  of  the  transaction  between 
plaintiff  and  defendants  was  a  loan  of  money,  pure  and  simple,  and 
all  else  in  its  form,  other  than  that,  was  an  artifice  to  cover  usury, 
and  that  therefore  the  amount  due  from  defendants  to  plaintiff  should 
be  ascertained  on  that  basis.  This  defense  presents  a  question  in  the 
choice  of  laws.  It  does  so  because  the  transaction  involved  herein 
contains  elements  belonging  to  two  separate  jurisdictions,  to  wit,  the 
states  of  Kentucky  and  Minnesota,  and  the  laws  of  those  jurisdictions 
as  to  transactions  of  a  similar  character,  entirely  local,  are  different. 
The  real  estate  mortgaged  is  situated  in  Lexington,  Ky.  Possibly 
defendants'  contract  was  made  there.  The  supreme  court  of  Ten- 
nessee, however,  has  held  that  an  exactly  similar  contract  of  another 
with  plaintiff,  made  under  somewhat  the  same  circumstances,  was 
made  in  Minnesota.  Loan  Co.  v.  Miller  (Tenn.  Ch.  App.)  47  S.  W. 
17.  And  certain  of  the  federal  circuit  courts  have  held  that  similar 
contracts  of  others  with  other  associations,  made  under  somewhat 
the  same  circumstances,  were  made  in  the  states  where  the  offices  of 
those  associations  were  located.  Association  v.  Bedford  (C.  C.)  88 
Fed.  7,  12;  Mcllwaine  v.  Iseley  (C.  C.)  96  Fed.  62,  68;  Investment 
Co.  v.  Alexander  (C.  C.)  96  Fed.  870,  872,  873.  But  it  is  not  essen- 
tial to  dispose  of  this  question  in  this  case.  On  the  other  hand,  de- 
fendajits'  contract  was  to  be  performed  in  Minnesota  by  the  payment 
of  the  installments  of  dues,  premium,  and  interest  at  its  office  in  St. 
Paul,  or  at  that  of  its  trustee  in  Minneapolis.  The  di^erence  in  the 
laws  of  these  two  jurisdictions  is  this :  By  the  law  of  Minnesota,  as 
to  such  a  transaction  entirely  local,  its  real  nature  and  form  square, 
and  the  contract,  as  made,  is  valid  in  all  its  parts.  In  the  case  of 
Association  v.  Lampson,  60  Minn.  424,  62  N.  W.  545,  Start,  C.  J., 
laid: 

"The  reqKmdent,  then,  upon  this  appeal,  Is  to  be  regarded  as  a  mutual 
building  and  loan  association,  doing  a  local  business,  and  as  such  It  It  not 
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subject  to  the  usury  laws  of  this  state  by  renson  of  excess  of  premiums 
contTBcted  to  be  paid  by  Its  members  to  It  on  a  loan  to  them  over  the  rate  of 
interest  permitted  by  law.  *  *  *  But  to  entitle  mutual  building  and  loan 
■BSodatioDS  to  the  benefit  of  tbis  exemption  from  the  usury  laws,  they  must 
conduct  their  business  In  good  faith,  and  loan  their  funds,  only  to  bona  fide 
members.  They  cannot  loan  their  funds  to  strange  upon  naurious  terms, 
practically  exclude  them  from  participating  m  the  advantages  and  profits 
of  the  mutual  system  In  which  outlay  and  return  are  Intimately  blended, 
and  then  claim  the  benefit  of  the  statute  as  a  cover  for  the  transaction. 
Otherwise  they  would  become  simply  associations  of  legalized  usurers,  avail- 
ing themselves  of  the  privileges  aud  exemptions  of  the  statute  Intended  only 
for  strictiy  mutual  building  and  loan  associations." 

This  is  in  accordance  with  the  law  of  a  large  majority  of  the  juris- 
dictions of  this  country.  By  the  law  of  Kentucky,  as  to  such  a  trans- 
action entirely  local,  it  is  nothing  more  than  a  loan  of  money  at  a 
usurious  rate  of  interest,  and  the  contract  as  made  is  not  enforceable. 
Authorities  which  may  be  cited  as  so  holding  are  as  follows,  to  wit : 
Herbert  v.  Association,  ii  Bush,  296;  Gordon  v.  Association,  12 
Bush,  110,  23  Am.  Rep.  713;  Association  v.  Johnson,  88  Ky.  191,  10 
S.  W.  787,  3  L.  R.  A.  289;  Simpson  v.  Association,  loi  Ky.  496,  41 
S.  W.  570,  42  S.  W.  834.  In  the  Herbert  Case  the  loan  was  to  a 
member  of  the  association,  but  upon  its  being  made  he  ceased  to  be 
such,  and  his  sole  relation  thereto  thereafter  was  that  of  a  debtor. 
In  the  Gordon  Case  the  loan  was  to  a  stranger.  In  the  Johnson  and 
Simpson  Cases  the  loans  were  to  members  who  continued  to  be  such 
after  becoming  borrowers,  and  borrowers  and  nonborrowers  shared 
alike  in  the  earnings  and  losses  of  the  institution.  The  decisions  in 
the  two  former  cases,  though  not  relevant,  had  much  to  do  with  shap- 
ing the  decisions  in  the  two  latter.  In  the  Johnson  Case,  Fryor,  J., 
said: 

"A  loan  to  members  at  the  legal  rate  of  intowt,  with  reasonable  dues 
for  the  maintenance  of  the  organization,  could  not  be  held  usurious;  but 
such  power  as  Is  conferred  on  the  corporation  In  this  case,  or  upon  Its  mem- 
bers. In  the  loan  of  money  evidenced  by  the  transaction  In  question,  devests 
the  appellant  of  its  beuevoleut  character,  and  converts  it  into  an  organiza- 
tion under  the  forms  of  law  for  the  purpose  of  filling  Its  treasury  by  Impos- 
ing oppressive  burdens  on  its  members,  who  have  been  solicited  to  become 
the  objects  of  Its  benevolence." 

And  in  the  Simpson  Case,  Hazelrigg,  J.,  said : 

"This  court  has  had  under  consideration  the  relation  of  the  member  who 
had  obtained  money  on  bis  stock  In  these  associations  bore  to  the  assoda* 
tlon,  and  we  have  invariably  held  that  relation  to  be  a  borrower  of  money, 
merely." 

As  before  stated,  this  distribution  of  the  elements  of  the  transac- 
tion involved  herein  between  the  two  states  named,  and  this  dif- 
ference between  their  laws  as  to  transactions  of  a  similar  character, 
entirely  local,  necessitates  a  choice  by  this  court  between  those  laws, 
as  to  which  shall  control  it  in  disposing  of  the  defense  made  herein. 
Before  making  such  choice,  however,  it  has  to  be  considered  whether 
the  court  is  free  to  act  in  accordance  with  its  own  judgment,  and,  if 
so,  which  law  should  be  chosen.  The  latter  consideration  will  re- 
ceive attention  first.  If  this  were  a  case  of  an  ordinary  obligation' 
to  pay  money  and  interest  thereon,  made  in  Kentucky,  but  payable 
in  Minnesota,  and  without  any  mortgage  to  secure  it,  the  interest 
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agreed  to  be  paid  would  be  upheld,  if  valid  under  the  law  of  Minne- 
sota. In  the  case  of  Andrews  v.  Pond,  13  Pet.  65,  78,  10  h.  Ed. 
61,  Mr.  Chief  Justice  Taney  said : 

"The  general  principle  in  relation  to  contracts  made  in  one  place,  to  be 
executed  In  another.  Is  well  settled.  Tbey  are  to  be  governed  by  the  law 
of  the  place  of  performance,  and,  if  the  Interest  allowed  by  the  laws  of  the 
place  of  performance  Is  higher  than  that  pomltted  at  the  place  of  the  con- 
tract, the  parties  may  stipulate  Cor  htg^iw  Intwest  without  Inenrriog  the 
penalties  of  osury." 

In  the  case  of  Miller  v.  TifJany,  i  Wall.  298,  17  L.  Ed.  540,  Mr. 
Justice  Swayne  quotes  this  langfuage  with  approval,  and  adds : 

"The  conTerse  of  this  propoaltloa  is  also  well  settled.  If  the  rate  of  In- 
terest be  higher  at  the  place  of  the  contract  than  at  the  place  of  per- 
formance, the  parties  may  lawfully  contract  in  that  case,  also,  for  the  higher 
rate." 

And  in  the  case  of  Junction  R.  Co.  v.  Bank  of  Ashland,  12  Wall. 

226,  20  L.  Ed.  385,  Mr.  Justice  Bradley  said: 

'^Ith  rei^rd  to  the  qnestiim  what  law  is  to  decide  whether  a  contract  Is 
or  Is  not  nsorlons,  the  general  mle  Is  the  law  of  the  t»lace  where  the  money 
la  made  payaUe^  although  it  Is  also  held  that  Ihe  parties  may  stipulate  In 
aecOTdance  with  the  law  of  the  place  where  the  contract  is  made." 

To  the  same  effect  are  the  cases  of  Scotland  Co.  v.  Hill,  132  U. 
S.  107,  10  Sup.  Ct.  26,.  33  L.  Ed.  261 ;  Coghlan  v.  Railroad  Co.,  142 
U.  S.  Ill,  12  Sup.  Ct.  150,  35  L.  Ed.  951.  • 

The  fact  that  it  was  secured  by  mortgage  on  real  estate  in  Ken- 
tucky would  not  make  any  difference.  In  the  case  of  De  Wolf  v. 
Johnson,  10  Wheat.  367,  6  L.  Ed.  343,  suit  was  brought  in  Ken- 
tucky to  enforce  a  mortgage  on  real  estate  therein,  given  to  secure 
a  note  executed,  and  perhaps  payable,  in  that  state.  It  was  set  up 
as  a  defense  that  the  note  was  a  renewal  of  another  note,  o>ntain- 
ing  usury.  That  note  had  been  made  and  was  payable  in  Rhode 
Island,  but  when  given  it  was  stipulated  that  it  should  be  secured 
by  conveyances  of  land  in  Kentucky,  which  seem  never  to  have 
been  made.  The  question  was  as  to  which  state's  law  should  gov- 
ern in  determining  the  effect  of  usury  in  that  note.  Mr.  Justice 
Johnson  said: 

"With  regard  to  the  locality  of  the  contract  of  1815,  we  have  no  doubt 
tiiat  It  most  be  goremed  by  the  law  of  Rhode  Island.  There  Is  nothing 
that  can  raise  a  question  bat  the  circumstance  of  Its  making  a  part  of  the 
contract  that  It  should  be  secured  by  conveyances  of  Kentucky  land.  But 
the  point  Is  established  that  the  mere  taking  of  foreign  security  does  not 
alter  the  locality  of  the  contract  with  regard  to  the  legal  Interest.  Taking 
foreign  security  does  not  necessarily  draw  after  it  the  consequence  that  the 
contract  is  to  be  fulfilled  where  the  secnrlty  is  taken.  The  legal  fulfillment 
itf  a  contract  of  loan  on  the  part  of  the  borrower  Is  repaymoit  of  the' money, 
ud  tiie  security  given  Is  but  the  means  of  securing  what  he  has  contracted 
tor,  which,  In  the  eye  of  the  law.  Is  to  pay  where  he  borrowed,  unless 
tnothor  place  of  payment  be  expressly  designated  by  the  contract.  No 
tender  would  have  been  effectual  to  discharge  the  mortgnge.  unless  made 
tn  Rhode  Island.  On  a  bill  to  redeem,  a  court  of  equity  would  not  hnre 
listened  to  the  idea  of  calling  the  mortgagee  to  Kentucky  In  order  to  receive 
K  tender." 

The  case  of  Miller  t.  Tiffany,  supra,  was  a  suit  in  the  circuit 
ronrt  of  thh  United  States  for  the  district  of  Indiana  to  enforce  a 
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mortgage  on  real  estate  in  that  state  given  to  secure  a  note  signed 
there,  but  delivered,  upon  receipt  of  consideration,  in  New  York, 
and  payable  in  Ohio.  The  interest  stipulated  for  was  usurious,  ac^ 
cording  to  the  law  of  New  York,  but  not  according  to  the  law  of 
Ohio.  It  did  not  appear  how  it  was  as  to  the  law  of  Indiana.  It 
was  held  that  the  validity  of  the  stipulation  was  to  be  determined 
by  the  law  of  Ohio,  where  the  note  was  made  payable. 

Mr.  Minor,  in  his  work  on  Conflict  of  Laws  (page  31),  thus  states 
the  law  : 

"So,  also,  with  respect  to  mortgages  of  land,  though  the  mortgage  Itself 
must  be  such  as  will  constitute  a  transfer  of  title  under  the  lex  situs,  the 
question  as  to  whether  the  debt  secured  thereby  (If  contracted  In  another 
state)  is  a  valid  consideration  to  support  the  mortgage  (for  Instance,  whethw 
it  Is  usurious)  is  to  be  determined  by  the  law  which  governs  the  validity  o£ 
the  debt." 

This  would  seem  to  be  correct  on  principle.  If  a  court  will  en- 
force an  unsecured  contract  to  pay  interest  because  valid  according 
to  a  foreign  law,  and  thus  render  the  obligor's  real  estate  located 
within  its  jurisdiction  liable  to  be  subjected  by  execution  or  other- 
wise to  the  payment  of  such  contract,  there  would  seem  to  be  no 
reason  why  it  should  not  subject  same  to  the  payment  thereof  in 
pursuance  of  a  mortgage,  if  the  mortgage  has  been  properly  ex- 
ecuted. The  only  significance  that  can  be  attached  to  a  mortgage 
on  real  estate,  in  disposing  of  a  question  as  to  usul'y,  in  the  obligation 
to  secure  which  it  has  been  given,  is  as  an  aid  in  determining  the 
place  of  performance  when  the  obligation  is  silent  on  that  point. 
Minor,  Confl.  Laws,  p.  390;  2  Jones,  Mortg.  §  660.  A  limit,  how- 
ever, must  be  put  upon  what  has  been  said  as  to  upholding  a  con- 
tract to  pay  interest  if  authorized  by  the  law  of  the  place  where 
the  contract  is  to  be  performed.  It  will  not  be  upheld  if  the  fixing 
of  the  place  of  performance  is  a  device  to  evade  the  usury  laws  01 
the  place  where  made.  But  it  is  not  such  merely  because  by  fixing 
that  place  the  law  of  the  place  where  made  is  in  fact  evaded.  In 
the  case  of  Van  Vleet  v.  Sledge  (C,  C.)  45  Fed.  743,  Judge  Jack- 
son said: 

"McColIum  states  the  matter  too  strongly  when  he  says  it  was  Intended 
to  evade  the  law  of  Tennessee.  It  was  certainly  Intended  to  obtain  the 
Arkansas,  rather  than  the  Tennessee,  rate  of  Interest  That  intention  was 
no  violation  or  evasion  of  the  law  of  Tennessee." 

In  order  for  the  fixing  of  the  place  of  performance  in  another 
jurisdiction  than  where  the  contract  is  made  to  be  such  a  device,  it 
is  essential  that  the  fixing  of  that  place  be  a  pretense  and  not  bona 
fide.  This  is  well  brought  out  in  Minor,  Confl.  Laws  (page  379). 
He  says: 

"Paradoxical  as  It  may  seem,  there  Is  often  more  difficulty  In  determining 
the  locus  solutionis  of  a  contract  which  expressly  designates  a  place  of  per- 
formance, than  where  none  is  named.  The  reason  is  that  the  parties 
sometimes  attempt  to  cover  their  real  intentions  touching  the  place  of  per- 
formance by  falsely  naming  a  place  wliich  tbey  do  not  really  Intend  to  be 
the  true  locus  solutionis.  This  Is  done  In  order  to  evade  the  law  of  the 
real  place  of  performance,  wlien  it  would  condemn  the  contract  In  such 
cases,  where  the  locus  solutionis  Is  of  Importance,  It  is  the  duty  of  the 
court  to  disregard  the  false  witness  of  the  parties'  contract  and  to  ascer* 
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tain  the  place  of  performance  really  intended.  For  tbough  the  parties  have 
tbe  right  to  choose  bona  fide  the  place  where  their  contract  is  to  be  per- 
formed, they  hare  not  the  right.  In  order  to  evade  tbe  law  of  the  pl^ce 
they  have  really  chosen,  to  pretend  that  they  have  selected  a  dlff^nt  place. 
Thns  it  has  been  lidd,  by  courts  which  take  the  view  that  the  validity  of 
OBurlons  oontractB  is  dependent  upon  the  lex  aolationis,  that  a  debt  falsely 
pretended  to  be  made  or  payable  in  a  particular  state,  so  that  usurious  in- 
twest  may  be  exacted  under  Its  law,  will  not  be  enforced.  But  the  mere 
fact  that  the  motive  for  selecting  a  particular  place  as  the  Iccus  celebrationis 
locus  solutionis  of  a  contract  is  to  evade  the  law  of  another  state  Is  Im- 
material. If  the  choice  Is  bona  fide.  The  Important  point  Is  that  the  parties 
have  the  right  to  select  tbe  locus.  This  being  conceded,  tbe  reasons  which 
Induce  them  to  make  a  particular  choice  are  not  open  to  inquiry." 

The  principles  thus  laid  down  as  to  ordinary  obligations  for  the 
payment  of  money  and  interest  thereon  have  been  applied  by  the 
federal  courts  in  a  number  of  cases  quite  recently  to  transactions 
similar  to  that  involved  herein,  and  it  has  been  uniformly  held,  with 
possibly  one  exception,  that  the  nature  and  validity  of  the  contract 
of  the  borrowing  member  is  to  be  determined  by  the  law  of  the  state 
under  which  the  association  was  organized,  and  at  whose  office  in 
that  state  that  contract  was  to  be  performed.  The  cases  in  the 
inferior  federal  courts  so  holding  are  as  follows,  to  wit:  Associa- 
tion v.  Logan,  14  C.  C.  A.  133,  66  Fed.  827;  Association  v.  Bed- 
ford (C.  CO  88  Fed.  7;  Andruss  v.  Association,  36  C.  C.  A.  336,  94 
f'ed-  575  i  Investment  Co.  v.  Alexander  (C.  C.)  96  Fed.  870;  Associa- 
tion V.  Rector,  38  C.  C.  A.  686,  98  Fed.  171 ;  Hieronymus  v.  Associa- 
tion (C.  C.)  loi  Fed.  12  ;  MacMurray  v.  Gosney  (C.  C.)  106  Fed.  11 ; 
Hieronymus  v.  Association,  46  C.  C.  A.  684,  107  Fed,  1005 ;  Man- 
ship  V.  Association  (C.  C.)  no  Fed.  845;  McIIwaine  v.  Ellington  (C. 
C.  A.)  Ill  Fed.  578.  .The  case  of  Association  v.  Bedford  was  carried 
to  the  supreme  court  of  the  United  States,  and  affirmed  by  it,  in 
the  case  of  Bedford  v.  Association,  181  U.  S.  227,  21  Sup.  Ct.  597, 
45  L.  Ed.  834.  In  a  number  of  these  cases,  as  above  indicated,  it 
was  held  that  the  contracts  sued  on  were  made,  as  well  as  to  be 
performed,  at  the  office  of  the  association. 

In  the  following  cases  the  question  as  to  the  fixing  of  the  place 
of  performance  in  the  foreign  state  being  a  device  to  evade  the 
usury  laws  of  the  state  where  the  real  estate  mortgaged  was  sit- 
uated, and  the  suit  to  enforce  the  mortgage  had  been  brought,  was 
expressly,  referred  to,  and  it  was  held  that  it  was  not,  to  wit :  As- 
sociation T.  Logan,  14  C.  C  A.  133,  66  Fed.  830;  Hieronymus  v.  As- 
sociation (C.  C!)  loi  Fed.  14.  The  fact  is  that  in  such  transactions 
not  only  is  the  fixing  of  the  place  of  performance  at  the  office  of  the 
association  in  accordance  with  the  real  intention  of  the  parties,  but 
it  is  reasonable  that  that  place  should  be  so  fixed.  Thereby  uni- 
formity and  equality  amongst  the  borrowing  members  scattered 
through  in;iny  states  are  secured,  and  the  convenience  of  the  associa- 
tion itself  subserved.  In  none  of  these  cases  was  the  mortgage  fea- 
ture of  the  transaction  considered  as  having  any  bearing  upon  the 
question  as  to  which  law  was  to  govern.  Indeed,  it  is  rarely,  if  ever, 
referred  to  in  that  connection. 

The  sole  possible  exception  to  these  cases  is  that  of  McIIwaine  v. 
Iseley  (C.  C.)  96  Fed.  63.   It  arose  in  North  Carolina,  and  was  a 
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suit  to  enforce  a  mortgage  on  real  estate  in  that  state,  given  by  a 
resident  thereof,  whose  contract  was  made  and  to  be  performed, 
as  the  court  held,  at  the  office  of  the  association,  in  Tennessee.  The 
supreme  court  of  North  Carolina  had  theretofore  held  that  such  a 
transaction  should  be  governed  by  its  law  as  to  similar  transactions 
entirely  local,  and  not  by  the  law  of  Tennessee  in  relation  thereto. 
Judge  Simonton  in  that  case  held  likewise.  It  is  questionable 
whether  he  so  held  because  the  law  of  North  Carolina  was  the  prop- 
er law,  or  because  he  felt  bound  by  the  decisions  of  the  state  court 
that  it  was.  Inasmuch  as  in  the  case  of  Investment  Co.  v.  Alexander 
(C.  C.)  96  Fed.  870,  which  arose  in  South  Carolina,  where  there  was 
no  such  obstruction, — the  supreme  court  of  that  state  having  there- 
tofore held  in  a  similar  case  that  the  foreign  law  was  the  proper 
law, — he  followed  the  decisions  of  that  court,  it  would  seem  that 
the  ground  of  his  decision  in  the  other  case  was  that  he  felt  bojund 
by  the  North  Carolina  decisions. 

We  conclude,  therefore,  that  if  this  court  is  free  to  make  choice 
between  the  law  of  Kentucky  and  that  of  Minnesota  in  regard  to 
similar  transactions  entirely  local,  as  to  which  shall  govern  the  . 
one  involved  herein,  the  latter  is  the  proper  law.  In  r^ching  this 
conclusion,  we  have  left  out  of  consideration  the  fact,  not  hereto- 
fore stated,  that  it  was  expressly  stipulated  in  the  note  and  mortgage 
herein  that  they  were  "made  with  reference  to  and  under  the  laws 
of  Minnesota,"  the  exact  effect  and  significance  of  which  we  do  not 
feel  it  necessary  to  determine.  How,  then,  is  it  as  to  this  court's 
freedom  to  make  choice?  The  necessity  for  determining  this  ques- 
tion in  this  case  arises  out  of  the  fact  that  the  court  of  appeals  of 
Kentucky,  in  the  following  cases,  to  wit:  Association  v.  Harris, 
98  Ky.  41,  32  S.  W.  261 ;  Loan  Co.  v.  Scott,  98  Ky.  695,  34  S-  W. 
235, — ^has  heretofore  decided  that  the  law  of  Kentucky  as  to  sim- 
ilar transactions  entirely  local  is  the  proper  law  to  govern  a  trans- 
action like  the  one  involved  herein.  The  plaintiff  herein  was  the 
association  in  the  latter  of  those  two  cases,  and  the  transaction  there 
involved  was  the  same  as  here.    In  the  Harris  Case,  Grace,  J.,  said : 

"This  loan,  however,  was  made  not  directly  and  In  a  straightforward, 
bnainesa  manner,  but  wltb  much  circumlocution."  And  again:  "And  yet, 
In  the  face  of  these  figures,  which  are  incontrovertihle,  appellant  Insists  that 
its  contract  Is  all  legitimate  and  fair;  tliat  there  Is  no  fraud,  no  deception, 
and,  stranger  still,  no  usury;  and  this  latter  proposition  he  upholds  by  an 
elaborate  tnlef,  and  by  tbe  citation  of  many  authorities." 

He  characterizes  the  place  of  operation  as  a  ''cunningly  devised 
scheme,"  and  states  that  the  usurious  interest  in  it  is  "covertly  con- 
cealed by  the  literal  terms  of  the  contract."  On  the  question  of  the 
choice  of  laws  he  says : 

"And  by  the  adoption  of  many  fictions  he  [appelant]  says  that.  In  any 
eren^  this  transaction  does  not  violate  the  usury  laws  of  Kentucky.  Among 
Hiese  fletlons,  he  says  this  contract  was  made  in  Tennessee,  althongb  ft  was 
In  fact  made  In  Lexington,  Ky.;  and,  so  far  as  this  record  discloses,  ap- 
pellee was  never  In  KnoxvlUe,  Tenn.,  in  his  life.  The  subscription  fur  the 
stock  (being  the  corner  stone  of  this  scheme)  was  made  In  Kentucky;  the 
application  for  the  loan  written  and  signed  here;  the  note  dated,  written, 
and  signed  here,  and  the  mortgage  made  to  secure  the  payment  for  this  stock; 
and  fbuB  tbe  payment  of  tbe  loan  made  was  written,  dated,  and  executed, 


VHXTBO  STATES  BATINQS  A  LOAN  00.  HABBU. 


S5 


acknowledged  and  recorded.  In  Fayette  county,  Ky.  Tet  appellant,  by  coon- 
sel,  says  that  by  Intendment  of  law  this  contract  was  made  at  KnoxvUle, 
Tenn^  and  Is'  a  Tennessee  contract,  and  tbat  nnd»  and  by  tbe  laws  of 
Tamessee,  as  adjudged  by  tbe  sniffeme  court  of  that  state,  this  transaction 
la  not  nsurloos.  And.  further,  appelant  contends  that,  by  comity  between 
the  states,  this  contract,  being  Talld  and  free  from  nsnry  la  Tennessee,  must 
be  enforced  In  Kentucky.  *  *  *  On  this  question  of  comity,  and  on  the 
assertion  that  this  contract  is  all  valid,  and  not  usurious,  by  the  laws  of 
Tennessee,  we  desire  again  to  submit  the  Tlews  of  this  court  In  reference 
to  these  transactions,  as  was  set  f<ntta  and  announced  In  the  case  of  Asso* 
datlon  T.  Johnson,  88  Ky.  191, 10  S.  W.  787,  8  L.  B.  A.  289.  *  •  *  In  that 
case  the  court  held  that  transactions  of  that  character  were  in  violation  of 
tbe  fundamental  law  of  tbe  land." 

On  the  same  subject,  Hazelrigg,  J.,  in  the  Scott  Case,  said : 

"A  foreign  buUding  and  loan  association  engaged  in  doing  business  In 
Kentucky  will  be  permitted  to  charge  no  higher  rate  of  Interest  than  is 
chargeable  under  the  laws  of  this  state,  and  while,  by  the  laws  of  comity, 
the  charter  of  such  a  corporation  will  be  recognised  here  as  the  law  ot  its 
eiMence.  it  Is  the  charter  alone  which  Is  recogidaed,  and  not  tiie  g^iml 
l^slation  of  the  country  of  Its  domicile  with  reference  thereto,  or  the  con- 
structions of  Its  charter  provisions  by  the  foreign  courts.  Moreover,  when 
such  a  corporation  employs  the  usual  agencies  to  solicit  and  transact  busi- 
ness In  this  state,  and  contracts  for  the  payment  of  premiums  and  intwest 
in  excess  of  the  rate  authorized  here,  the  transaction  will  be  denounced  as 
an  attempted  evasion  of  our  laws,  whatever  may  be  the  nominal  rate 
Bpecifled  or  artifice  adopted;  and  this  though  it  be  specifically  provided  tlwt 
the  contract  Is  made  with  reference  to  the  laws  of  the  foreign  state.  Such 
a  provlBl(m  only  mokes  the  intent  to  evade  more  manifest  The  principles 
vuderiylng  ttiese  contdnslons  are  fundamental,  and  reqnlie  no  dtatton  of 
avtboiity.** 

Is  this  court,  then,  bound  to  set  aside  its  own  judgment  in  the 
matter,  and  the  decisions  of  the  federal  courts  hereinbefore  refer- 
red to,  and  to  follow  these  decisions  of  the  state  court  ?  The  embar- 
rassment due  to  this  situation  is  augmented  by  the  consideration 
that,  if  the  transaction  involved  herein  were  entirely  local,  the  court 
would  feel  bound  to  follow  the  decisions  of  the  state  court  in  re- 
lation to  such  transactions.  The  jurisdiction  of  this  court  is  lim- 
ited to  the  state  of  Kentucky,  and  it  may  be  stated  as  a  general 
rule  that  it  is  bound  by  and  must  enforce  the  laws  of  that  jurisdic- 
tion whenever  cases  calling  for  their  enforcement  are  properly  be- 
fore it.  It  is  so  provided  by  section  721,  Rev.  St.  U.  S.  But  the 
decisions  of  the  highest  court  of  a  state  are  not  the  laws  of  that 
jurisdiction.  As  said  bv  Mr.  Justice  Story  in  the  case  of  Swift  ▼. 
Tyson,  16  Pet.  I,  10  L.  Ed.  865 : 

the  ordinary  use  of  language,  it  will  hardly  be  contended  that  the 
decisions  of  courts  constitute  laws.  They  are,  at  most  only  evidence  ot 
what  tbe  laws  are,  and  are  not  of  themselves  laws.  They  are  often  » 
examined,  reversed,  and  qualified  by  the  courts  tbeniselvea  whenever  Oiej 
are  found  to  be  either  defective,  ill  founded,  or  otherwise  Incorrect" 

And  further,  as  said  by  Mr.  Justice  Bradley  in  the  case  of  Bur- 
gess T.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  £d.  359: 

TThe  federal  courts  have  an  independent  Jurisdiction  In  the  admlnistra- 
Hut  of  state  laws,  co-ordinate  with,  and  not  subordinate  to,  that  of  the  state 
courts.'* 

It  would  seem  to  be  a  corollary  to  these  two  propositions  that 
in  no  case  are  the  federal  courts  bound,  in  strictness,  to  follow  the 
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decisions  of  the  highest  court  of  the  state.  But  as  said  farther  by 
Mr.  Justice  Bradley  in  the  case  of  Burgess  v.  Seligman : 

*'The  exlBtence  of  two  co-ordinate  jurisdictions  In  the  same  territory  is 
peculiar,  and  the  resnlts  would  he  anomalous  and  Inconvenient  but  for  the 
exercise  of  mntual  respect  and  deferenca" 

To  avpid  these  results,  and  from  "comity  and  good  sense,"  the 
federal  courts  show  their  respect  for,  and  deference  to,  the  set- 
tled decisions  of  the  highest  court  of  the  state,  so  far  as  to  follow 
them  blindly,  as  it  were,  in  two  well-recognized  classes  of  cases. 
One  class  is  where  the  matter  decided  relates  to  the  interpretation 
or  validity  of  the  written  or  statutory  laws  of  the  state,  if  the  fed- 
eral constitution  is  not  involved.  The  other  class  is  where  the  mat- 
ter decided  relates  to  the  acquisition,  or  not,  of  rights  to^  interests 
in,  or  liens  upon  property  located  within  the  state,  even  though  the 
acquisition,  or  not,  depends  solely  upon  the  unwritten  law  of  the 
state.  Often  the  cases  which  arise  belong  to  both  classes;  the 
acquisition,  or  not,  of  such  rights,  interests,  or  liens  depending  upon 
the  interpretation  or  validity  of  some  statute.  In  cases  outside  of 
these  two  classes,  where  the  matter  to  be  decided  is  one  of  com- 
mercial law,  or  general  jurisprudence,  as  it  is  generally  put,  the 
federal  courts  refuse  to  be  bound  by  the  decisions  of  the  highest 
sfete  court,  and  exercise  their  own  independent  judgment.  Does 
this  case,  then,  come  within  either  one  of  those  two  classes,  or  does 
it  lie  on  the  outside?  It  certainly  does  not  come  within  the  first 
class.  There  is  no  statute  in  Kentucky  providing  that  such  con- 
tracts as  the  one  involved  herein  are  against  that  state's  public 
policy  and  nonenforceable  within  it,  and  those  decisions  of  the  court 
of  appeals  as  to  choice  of  laws  to  govern  the  transactions  involved 
therein  were  not  based  upon  any  statute.  Nor  does  this  case  be- 
long to  the  other  class.  Those  decisions  cannot  be  said  to  have  es* 
tabHshed  a  "rule  of  property,"  within  the  meaning  of  that  phrase 
as  used  by  the  federal  courts.  It  is  true  that  they  hold  that  the 
foreign  associations  were  not  entitled  to  a  lien  by  virtue  of  their 
mortgages  on  the  real  estate  in  Kentucky  covered  by  them  for  more 
than  was  due  on  the  basis  that  the  transactions  were  loans  of 
money,  pure  and  simple.  This,  however,  was  not  because  of  any 
invalidity  in  the  mortgages  themselves.  It  was  because  of  the  na- 
ture and  invalidity  of  the  personal  contracts  secured  by  the  mort- 
gages, as  determined  by  them  under  the  law  of  Kentucky,  as  to 
similar  transactions  entirely  local,  which  they  made  choice  of.  If 
those  decisions  had  related  to  personal  contracts  simply, — i.  e.,  to 
contracts  imsecured  by  mortgage, — ^they  would  not  be  considered 
as  establishing  a  rule  of  property.  The  mere  fact  that  they  re- 
lated to  such  contracts  secured  by  mortgage  on  real  estate  in  Ken- 
tucky can  make  no  difference.  Certainly  not  as  to  the  personal  con- 
tract herein.  And  if  not  as  to  it,  why  as  to  the  mortgage  to  secure 
it?  The  case  of  Edwards  v.  Davenport  (C.  C.)  20  Fed.  756,  is  in 
point.  By  the  settled  decisions  of  the  supreme  court  of  Iowa, 
the  deed  or  mortgage  of  a  lunatic  is  valid  if  the  grantee  or  mort- 
gagee, as  the  case  may  be,  is  ignorant  of  his  lunacy  when  he  accepts 
it.    In  that  case  suit  was  brought  to  enforce  the  bond  and  mortgage 
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of  a  lunatic  It  was  the  court's  own  judgment  (and  it  had  been  so 
ruled  by  the  supreme  court  of  the  United  States)  that  the  bond 
and  mortgage  were  invalid,  though  the  mortgagee  was  ignorant  of 
the  lunacy  of  the  mortgagor  when  he  accepted  them.  The  ques- 
tion was  whether,  notwithstanding  this,  this  court  was  bound  to 
follow  the  decision  of  the  state  court.  It  was  held  that  it  was  not. 
McCrary,  J.,  said : 

"It  Is  only  necessary  In  the  present  case  to  determine  tbe  validity  of  the 
bonds  executed  by  George  A.  Davenport  If  these  are  held  Invalid  as  to 
him,  the  mortgage,  which  Is  a  mere  incident,  falls  with  them.  Can  It  be 
said  that  a  role  respecting  tbe  validity,  force,  and  effect  of  a  contract  en- 
tered Into  b7  a  person  of  nnaonnd  mind  Is  a  role  of  property?  It  Is  a  rale 
which  may.  indirectly.  In  a  certain  class  of  cases,  affect  the  title  to  prop* 
erty.  bat  tiie  same  may  be  said  of  any  mling  of  the  state  courts  respecting 
contracts.  If  tbe  sum  claimed  as  due  npon  a  contract  Is  sought  to  be 
fastened  as  a  Hen  upon  r€al  estate,  either  by  mortgage  or  attachment,  a  de- 
cision of  the  question  of  Its  validity  wIU  undoubtedly  affect  the  title  to  such 
property.  But  It  has  never  been  claimed  that  for  this  reason  the  decisions 
of  the  state  courts  upon  the  validity  of  any  class  of  contracts  can  be  re- 
garded aa  a  rule  of  property.  If  the  complainant  bad  sued  at  law  upon  the 
bonds,  it  would  not  bave  been  claimed  that  the  state  decisions  In  question 
wa«  binding  on  this  court  It  Is  dlfflcnlt  to  see  upon  what  principle  we 
can  apply  one  rale  to  the  bonds  when  suit  Is  brought  upon  them  at  law, 
and  another  when  salt  Is  brought  upon  them  In  equity.  The  decfslons  of 
the  highest  court  of  a  state  may  be  said  to  constitute  a  rale  of  property 
when  they  relate  to  and  settle  some  principle  of  local  law  directly  applicable 
to  titles.  A  rule  of  property  Is  one  thing;  a  rule  respecting  the  validity  of 
a  class  of  contracts  whl^  may  or  may  not  affect  Utles  to  ptaperty  Is  another 
and  a  different  thing." 

It  must  be  held,  therefore,  that  this  case  lies  outside  of  both  classes 
of  cases  where  the  federal  courts  follow  the  decisions  of  the  state 
courts.  The  question  involved  is  one  of  general  jurisprudence.  It  has 
been  intimated  above  that,  if  the  transactions  involved  herein  were 
entirely  local  to  Kentucky,  the  court  would  feel  bound  to  follow  the 
decisions  of  the  court  of  appeals  in  relation  to  such  transactions.  This 
is  because  such  a  case  would  become  within  the  first  class  named. 
Those  decisions  were  based  *ipon  a  construction  and  determination 
of  the  validity  of  the  legislation  of  Kentucky  in  pursuance  of  which 
the  transactions  involved  therein  were  had.  The  conclusion  we  have 
reached  finds  support  in  the  decisions  by  the  federal  courts  in  the 
building  association  cases  cited  above.  In  several,  if  not  in  most,  of 
them,  the  decision  of  the  federal  court  did  not  run  counter  to  the 
decision  of  the  state  court,  but  was  in  accordance  with  them.  This 
was  so  in  the  case  of  Bedford  v.  Association,  decided  by  the  si^eme 
court,  carried  there  from  the  circuit  court,  Western  district,  of  Ten- 
nessee, through  the  circuit  court  of  appeals  for  the  Sixth  circuit. 
The  supreme  court  of  that  state  had  theretofore  decided  that  in  a 
transaction  like  the  one  in  hand  the  foreign  law  siiould  govern. 
These  cases,  therefore,  are  not  in  point  in  the  matter  now  under  con- 
sideration. The  case  of  Mcllwaine  v.  Iseley,  decided  by  the  circuit 
court  of  North  Carolina,  above  indicated,  is  perhaps  in  point  here, 
and  so  is  adverse  to  the  position  taken  herein.  The  cases,  however, 
of  Manship  v.  Association  and  Mcllwaine  v.  Ellington  are  both  in 
point,  and  in  accord  with  that  position.   The  Manship  Case  was  de- 
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dded  by  tlie  circuit  court,  Southern  district,  of  Mississippi.  It  dis- 
tinctly refused  to  follow  a  prior  decision  of  the  supreme  court  of 
Mississippi  to  the  effect  that  in  a  transaction  such  as  here  the 
domestic  law  should  govern.  The  Ellington  Case  was  decided  by 
the  circuit  court  of  appeals  for  the  Fourth  circuit  on  appeal  from  a 
decision  of  circuit  court,  Western  district,  of  North  Carolina,  report- 
ed in  96  Fed.  1007,  to  the  same  effect  as  that  in  the  Iseley  Case. 
That  court  of  appeals  refused  to  be  bound  by  the  decisions  of  the 
supreme  court  of  North  Carolina,  and  reversed  the  decision  of  the 
lower  court.  This  must  be  taken  as  overthrowing  the  Iseley  Case, 
also,  if,  indeed,  that  was  not  done  by  direct  appeal. 

But  in  addition  to  this  there  is  another  reason  why  this  court  is 
not  bound  to,  and  should  not,  follow  the  decisions  of  the  state  court. 
The  relation  between  the  plaintiff  and  defendants,  out  of  which  this 
suit  has  grown,  was  entered  into  in  August,  1S92.  The  Harris  Case 
(the  first  of  the  two  cases  from  the  Kentucky  court  of  ^appeals  re- 
ferred to  above)  was  decided  by  that  court  more  than  three  years 
afterwards, — October  i,  1895.  This  feature  brings  this  case  within 
a  recognized  exception  to  the  rule  that  the  federal  court  should  fol- 
low the  settled  decisions  of  the  highest  court  of  a  state  when  the 
case  comes  within  either  of  the  two  classes  stated  above.  That  ex- 
ception is  thus  stated  in  oft-quoted  language  of  Mr.  Justice  Bradley 
in  the  case  of  Burgess  v.  Seligman,  supra,  to  wit : 

"When  contracts  and  transactions  have  been  entered  Into,  and  rlgbta  hare 
accrued  tbereon,  under  a  particular  state  of  the  decisions,  or  when  tbere 
has  been  no  decision  of  the  state  tribunals,  the  federal  courts  properly  claim 
the  right  to  adopt  their  own  interpretation  of  the  law  applicable  to  the  case, 
although  a  different  interpretation  may  be  adopted  by  the  state  courts  aft» 
such  rights  have  accrued." 

This  excqition  has  found  frequent  recognition  in  recent  years  by 
the  federal  courts.  The  following  are  some  of  the  cases :  Louis- 
ville Trust  Co.  V.  City  of  Cincinnati,  22  C.  C.  A.  334,  76  Fed.  296; 
Bartholomew  v.  City  of  Austin,  29  C.  C.  A.  568,  85  Fed.  359;  Jones 
V.  Hotel  Co.,  30  C.  C.  A.  108,  86  Fed-  375;  Speer  v.  Board,  32 
C.  C.  A.  loi,  88  Fed.  749;  Clapp  v.  Otoe  Co.,  45  C.  C.  A.  579,  104 
Fed.  473;  Pine  Co.  v.  Hall,  44  C.  C.  A.  363,  105  Fed.  84. 

It  is  true  that,  before  the  making  of  the  contract  sought  to  be  en- 
forced herein,  the  court  of  appeals  of  Kentucky  had  taken  its  position 
as  to  transactions  entirely  local.  This  it  did  for  the  first  time  in  a 
relevant  case  in  the  Johnson  Case,  decided  in  February,  1889.  But 
it  did  not  follow  from  this  that  the  rule  thus  laid  down  would  be  ap- 
plied to  a  transaction  containing  such  foreign  elements  as  this  one 
does.  Indeed,  the  settled  rule  in  this  state  as  to  ordinary  contracts 
for  the  payment  of  money  made  here  and  payable  elsewhere  had  a 
tendency,  at  least,  to  indicate  that  it  would  not  be  so  applied.  In  the 
case  of  Goddin  v.  Shipley,  7  B.  Mon.  575,  Judge  Marshall  said: 

"The  general  principle  that  a  contract  referring  by  its  own  tmas  to  a 
particular  place  -where  it  Is  to  be  performed  Is  to  receive  its  construction 
and  legal  character  and  effect  frora  the  laws  of  the  place  thus  referred  to  is 
In  its^f  so  obviously  reasonable,  and  on  the  score  of  author!^  so  well 
established,  as  to  preclude  aU  discussicHi  of  Its  correctneBS." 
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This  rule  has  received  recognition  recently  in  the  case  of  Glass  Co. 
w,  Taylor,  99  Ky.  24,  34  S.  W.  711.   Judge  Pryor  said : 

"It  Is  a  anestlon  of  Intention,  and  all  the  facts  muat  be  considered  In 
order  to  determine  what  law  the  parties  looked  to  as  controlling  their  rights 
under  the  contract,— whether  the  law  of  the  place  where  the  contract  was 
entoed  Into,  or  the  law  of  the  place  where  It  was  to  be  pextonned;  nor  Is 
the  role  here  recognized  In  conflict  with  the  cases  heretofore  decided  by  this 
court  In  Goddln  t.  Shipley.  7  B.  Mon.  675;  Hyatt  t.  Bank,  8  Bush.  193; 
Toung  T.  HaxTlB,  14  B.  Hon.  S66,  61  Am.  Dee.  170.  Ordinarily  tiie  place  of 
perfonnance  fixes  tht  lutnre  and  Interpretation  to  be  given  the  contract** 

And  in  the  case  of  Brown  v,  Todd's  Adm'r,  29  S.  W.  621,  the  court 
upheld  a  judgment  enforcing  a  mortgage  on  real  estate  in  Kentucky 
to  secure  a  note  given  and  payable  in  Indiana,  which  stipulated  for 
8  per  cent  interest  and  attorney's  fee,  though,  according  to  the  set- 
tled law  of  this  state,  that  stipulation  was  usurious  and  illegal. 
Judge  Guffy  said: 

"The  law  of  the  plaee  when  the  cwtraet  was  made  and  whwe  It  was 
to  be  p^ormed  must  govern  In  this  case,  and  the  proof  In  the  canae 
establishes  the  fact  that  such  a  contract,  as  to  Interest  and  attorney's  fee. 
was  enforceable  under  the  laws  of  the  state  of  Indiana." 

It  follows  from  these  considerations  that  this  court  is  not  bound 
to  follow  the  state  decisions,  and  is  at  liberty  to  make  choice  of  that 
law  which  it  deems  is  the  proper  law  of  this  case.  That  law,  as  we 
have  already  shown,  is  the  law  of  Minnesota,  and  the  transaction 
between  plaintiff  and  defendant  must  therefore  be  upheld  as  made. 
This  conflict  between  the  state  and  federal  court  in  this  jurisdiction 
is  unfortunate.  We  can  only  say,  as  was  said  by  Mr.  Justice  Swayne 
in  the  case  of  Butz  v.  Muscatine,  8  Wall.  575,  19  h.  Ed.  490,  where  a 
similar  condition  existed: 

'TTfaere  are  several  adjudications  of  the  highest  conrt  of  the  state  more 
or  less  adverse  to  the  views  we  have  expressed.  Entertaining  the  highest 
respect  for  those  by  whom  they  were  made,  we  have  yet  been  unable  to 
concur  In  Hie  conclusion  which  they  annonnce.  It  la  alike  the  duty  of  that 
conrt  and  of  this  to  decide  the  gneetlons  Involved  In  this  class  of  cases,  as 
In  all  others,  when  presented  for  decision.  This  duty  carries  with  It  Investi- 
gation, reflection,  and  the  exercise  of  Judgment  It  cannot  be  performed  on 
onr  part  by  blindly  following  tlie  footsteps  of  others,  and  substituting  their 
Judgment  for  onr  own.  Were  we  to  accept  such  a  solution,  we  should  abdi- 
cate the  performance  of  a  solemn  duty,  betray  a  sacred  trust  committed  to 
onr  charge,  and  defeat  the  wise  and  inrovldent  policy  of  the  constltntlon 
which  ciCUed  this  coort  Into  existence." 

The  books  of  the  defendants  show  the  payments  made  by  them  on 
account  of  interest  and  stock  installments  to  have  been  $ry83G.  It 
is  admitted  that  $63  were  paid  on  account  of  fines.  This  makes  a 
total  of  $1,899.00,  the  amount  claimed  by  defendants.  This  must 
therefore  be  adjudged  to  be  the  correct  amount.  Counsel  for  plain- 
tiff will  restate  accounts  on  this  basis,  and  draw  decree  for  balance 
due  as  thus  ascertained,  with  6  per  cent,  interest  thereon  from  De- 
eember  8»  1896*  until  paid. 
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JOHNSTON  T.  CITY  OP  PHILADE3LPHIA. 
(Clreult  Conrt  B.  D.  PransjlTanla.  JtanuaiT  2%  1903.) 
No.Gw 


t  MdNIOIPAL  CoNTRACra— iSxBCDTION. 

A  contract  with  a  city  for  work  on  a  school  building  la  void,  and  toe 
contractor  doing  woric  thereunder  la  a  Tolunteer,  It  not  having  been 
countersigned  by  the  .controllM,  and  filed  and  registered,  as  required 
l>y  Act  June  1,  1885  (P.  L.  51)  art.  14,  and  not  havlnp  deslgniited  any 
appi-oprlatlon  on  which  It  was  founded,  as  required  by  article  7,  i  1. 
subd.  7. 


Failure  of  a  contract  with  a  city  for  completing  work  on  a  building 
to  be  countersigned  by  the  controller  and  to  designate  an  approprla- 
thm  on  which  it  Is  founded,  as  required  by  Act  June  1.  1885,  art  14k 
and  Id.  art.  7.  S  1,  anbd.  7,  is  not  cm^  or  excused  by  the. fact  ttiat  the 

contractoi-'s  bid  for  tlie  entire  work  had  been  accepted  by  the  city,  and 
In  a  prior,  duly-executed  contract  with  him  for  part  of  the  work  it  was 
recited  that  he  contracted  and  agreed,  when  requested  so  to  do,  to  ent« 
Into  a  contract  to  finish  the  building,  subject  to  a  further  appropriation 
of  a  certain  sum,  being  the  balance  required  to  pay  for  the  remaining 
work.^ 

Motion  for  Judgment  on  Reserved  Point  N.  O.  V. 

Frederick  A.  Sobernheimer  and  John  G.  Johnson,  for  plaintiff. 
J.  W.  Catharine,  Asst.  City  Sol.,  Ernest  Lowengrund,  Asst.  City 
Sol.,  and  John  L.  Kinsey,  City  Sol.,  for  defendant. 

J.  B.  McPHERSON,  District  Judge.  The  facts  upon  which  the 
resen'ed  question  arises  are  not  in  dispute,  and  appear  mainly  in 
the  written  evidence.  They  are  briefly  these:  In  July,  1896,  the 
board  of  education  of  the  city  of  Philadelphia  asked  for  proposals 
to  finish  the  new  building  for  the  Boys'  High  School,  upon  which 
some  work  had  already  been  done  under  a  separate  contract.  Upon 
July  7  the  plaintiff  put  in  a  bid,  offering  to  finish  the  building  in 
accordance  with  the  plans  and  specifications  for  certain  specified 
sums.  On  September  S  the  committee  on  property  of  the  board 
reported  in  favor  of  awarding  the  contract  to  the  plaintiff  for  the 
sum  of  $324,405.50,  and  upon  the  same  day  the  board  adopted  the 
report  of  the  committee.  At  that  time,  no  money  had  been  appro- 
priated by  councils  for  the  purpose  of  finishing  the  building,  but 
in  spite  of  that  fact  Johnston  went  on  and  did  certain  work  upon  the 
building,  amounting  to  $100,000.  On  July  14,  1897,  councils  appro- 
priated $100,000  for  the  purpose  of  paying  for  this  work;  and  on 
September  8  of  that  year  a  contract  was  entered  into  between  the 
plaintiff  and  the  city,  in  which  he  agreed  to 

"Fumlsli  and  deliver  all  the  materials  and  perform  all  the  labor  requisite 
In  erecting  and  building  the  uranite  portion  of  the  tower,  and  In  Instolling 
and  placing  In  position  cerlnin  iron  work,  air  duels,  area  walls,  metal  ceil- 
ings, and  mill  worlt,  including  painting  and  glazing,  and  in  doing  such  con- 
creting, plastering,  tiling,  painting,  and  carpenter  work,  including  the  floor- 
ing of  the  9fth  floor,  as  may  be  directed  by  the  architect  and  supervisor 
of  the  board  of  puUIo  education,  imder  the  authority  of  the  commtttoe  on 
property  of  said  board,  being  appurtenant  and  nocessary  to  the  completion 
of  the  main  building  of  the  new  high  school  for  boys.  •  •  *  Said  work 
to  he  performed  in  strict  and  exact  accordance  with  the  detailed  drawings 
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ftnd  Diaju  on  file  In  tbe  office  of  said  board  and  tb»  Bpedflcattona  boreto 
attached,  -whlcb  said  plans  and  speeiflcatious  are  hereby  maile  a  port  of 
this  agreement  aa  fnlly  to  all  intents  and  purposes  as  tbougb  hodn  set  oat 
at  length,  and  as  aatfaorlxed  by  ordinance  of  councils  of  said  titf  approred 
July  14.  18S7." 

This  is  the  ordinance  .already  referred  to  that  appropriated  $ioo,- 
ooo  toward  the  completion  of  the  building;  and  the  fact  that  the 
contract  was  limited  to  this  part  of  the  work  further  appears  from 
a  later  clause  of  the  agreement  in  these  words : 

"It  Is  further  distinctly  nnderatood  and  agreed  tiiat  the  total  amount 
to  be  paid  for  the  materials  and  supplies  to  be  furnished  and  work  done 
under  this  contract  shall  in  no  event  exceed  the  sum  of  9100,000." 

This  money  was  duly  paid  to  the  plaintiflf,  and  some  time  there- 
after, again  without  contract  or  appropriation,  he  did  further  work 
upon  the  building,  amounting  to  $144,500.  This  work  was  done 
during  the  years  1897  and  1898,  and  upon  December  28  of  the 
latter  year  councils  appropriated,  to  pay  for  this  second  installment, 
and  for  one  or  two  other  small  items,  the  sum  of  $150,000.  There- 
upon a  second  contract  was  entered  into  on  January  13,  1899,  con- 
taining the  same  provisions  as  are  found  in  the  first  contract,  with 
one  or  two  unimportant  differences.  The  amount  to  be  psud  under 
the  second  agreement  was  expressly  limited  to  the  sum  of  $144,500, 
and  this  sum  was  in  due  course  paid  to  the  plaintiff.  He  again 
went  forward  with  the  work,  once  more  without  contract  or  appro- 
priation, and  (with  some  exceptions)  did  what  was  necessary  to  carry 
out  his  bid.  A  third  contract  was  then  drawn  up,  dated  June  30, 
1899,  in  which  the  plaintiff  agreed 

nro  famish  all  the  materials  and  perform  all  the  labor  necessary  for  the 
erection  and  completion  of  tbe  addition  to  the  tower,  rebuilding  t^e  trauslt 
room,  and  making  alterations.  Including  gratlugs,  bars,  and  such  other  work 
as  may  be  required  for  the  completion  of  tbe  building  of  tbe  new  hlgb 
Bcbool  for  boys." 

These,  apparently,  were  the  matters  comprised  in  the  final  install- 
ment of  the  operation.  The  amount  specified  in  the  contract  to  be 
paid  was  the  remainder  of  his  bid,  namely,  $90,762.50.  This  sum 
is  the  subject  of  the  present  suit.  The  work  called  for  by  the  plain- 
tiff's bid  has  been  finished,  except  certain  items,  for  which  an  jillow-  • 
ance  has  been  made  by  the  verdict,  and  the  building  has  been  taken 
possession  of  and  is  now  being  used  by  the  city. 

The  defense  is  that  no  legally  binding  contract  was  ever  executed 
for  the  third  installment  of  the  work,  and  therefore  that  under  the 
statutes  of  Pennsylvania,  the  ordinances  of  the  city,  and  the  decisions 
of  the  courts,  the  plaintiff  was  a  mere  volunteer,  a,nd  cannot  recover. 
Further  facts  bearing  upon  this  question  are  as  follows:  The  pa- 
per dated  June  30,  1S99,  which  was  signed  by  the  plaintiff,  was 
not  signed  by  the  mayor  on  behalf  of  the  city,  but  purports  to  be 
approved  by  the  chairman  of  the  committee  on  finance  on  July  6, 
1899,  who  was  acting  in  reliance  upon  a  resolution  of  select  and 
common  councils  passed  on  June  15,  1899,  that  authorized  the  chair- 
man of  that  committee  to  approve  contracts  and  sureties  during  the 
summer  vacation.   The  paper  was  not  countersigned  by  the  con- 
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troller,  nor  filed  and  registered  by  number  and  date  and  contents 
in  the  mayor's  office,  and  an  attested  copy  was  not  furnished  to  the 
controller  or  to  the  department  charged  with  the  work.  The  act 
of  June  I,  1885  (P.  h.  51),  relating  to  the  city  of  Philadelphia,  pro- 
vides in  article  14,  S     &s  follows: 

"All  contracts  relating  to  city  affairs  shall  be  In  wrlUnf,  signed  and  ex- 
ecuted In  the  name  of  the  city  by  the  officer  authorized  to  make  tlie  same 
after  due  notice,  and.  In  cases  not  otherwise  directed  by  law  or  ordinance, 
Boch  contracts  shall  be  made  and  entered  Into  by  the  mayor.  Xo  contract 
shall  be  entered  Into  or  executed  directly  by  the  city  councils  or  their 
committees,  but  some  officer  shall  be  designated  ordinance  to  enter  into 
find  execute  the  same.  All  contracts  shall  be  countersiened  by  the  con- 
troller and  filed  imd  registered  number,  date  and  eontenta  In  the  mayor's 
office,  and  attested  copies  furnished  to  tbe  controller  and  to  tlw  dq^arfr' 
ment  charged  with  the  work." 

In  article  7,  §  i,  subd.  7  (page  46),  the  following  provision  will  be 

found : 

"EJvery  contract  iOTolving  an  appropriation  of  money  shall  designate  the 
item  of  appropriation  on  which  it  Is  founded,  and'  shall  be  numbered  by 
the  controller  in  the  order  of  Its  date  and  charged  as  numbered  against 
such  item,  and  so  certified  by  him  before  it  shall  take  effect  as  a  contract, 
and  shall  not  be  payable  out  of  any  other  fund,  and  if  he  shall  certify  any 
contract  In  excess  of  the  appropriation  properly  applicable  tberato,  the  dty 
sliall  not  be  liable  for  snch  excess,  but  the  controller  and  his  soretlM  shall 
be  liable  In  damages  for  an  amount  not  exceeding  such  excess,  which  may 
be  recovered  iii  an  action  on  the  case  for  negligence  the  contracting 
party  aggrieved." 

The  requirements  thus  specified  were  also  not  complied  with  in  the 
paper  now  being  considered.  It  was  a  proposed  contract  involving 
an  appropriation  of  money,  but  it  did  not  designate  the  item  of  ap- 
propriation upon  which  it  was  founded;  neither  was  it  numbered, 
or  charged,  or  certified  by  the  controller. 

It  seems  clear  to  me  that  because  of  the  foregoing  defects  the 
paper  in  controversy  never  took  effect  as  a  contract  (to  use  the 
words  of  the  act).  It  would  be  a  waste  of  time  to  discuss  this  propo- 
sition, because  the  precise  question  has  already  been  several  times 
decided  both  by  the  supreme  court  and  by  the  superior  court  of  the 
state.  The  act  of  1889  relating  to  cities  of  the  third  class  contains 
a  provision  (article  9,  p  5)  concerning  the  duty  of  the  controller  to 
certify  contracts  that  differs  only  verbally  from  article  7  of  the  act  of 
1885.  For  present  purposes  the  meaning  is  identical.  In  City  of 
Erie  v.  A  Piece  of  Land  on  Eighteenth  St.,  176  Pa,  478,  35  AtL  136, 
the  supreme  court  declared  in  direct  and  positive  terms  that : 

"This  requirement  [of  the  act  of  18S8]  is  a  condition  precedent  to  Uie 
legal  efficacy  of  the  contract,  and  without  It  th»e  is  no  efficacious  force  in 
the  attempted  contract  as  to  any  on&  As  this  requirement  1>  entlrdy  alv 
salt  from  the  controller's  certificate,  the  conclusion  follows  that  there  nerer 
was  a  lawful  contract  for  the  paving  In  question,  and  hence  there  can  be 
no  recovery.  *  *  *  It  results  that  the  paving  company  has  no  contract 
upon  which  it  can  recover,  and  it  Is  therefore  to  be  regarded  as  a  mere 
volunteer,  having  no  lan'ful  claim  against  this  defendant" 


This  decision  was  followed  in  City  of  Harrisburg  v.  Shepler,  7 
Pa.  Super.  Ct  491,  affirmed  by  the  supreme  cotut  in  190  Pa.  374,  42 
Atl.  893,  and  also  in  Same  v.  Mish,  14  Pa.  Super.  Ct.  496.  Moreover* 
article  14  of  the  act  of  1885  relating  to  Philadelphia  was  itself  before 
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the  supreme  court  in  Hepburn  v.  City  of  Philadelphia,  149  Pa.  335, 
24  Atl.  279»  and  it  was  there  declared  that : 

"These  clear  and  exi^ictt  reqalrementB  of  the  city's  OTganlc  law  are  not 
merely  directory.  On  XHrlncftile  ft»  as  authority  they  are  mandatory. 
To  hold  otherwise  would  defeat  the  very  object  that  the  l^slatore  had 
In  view  hi  thus  specifically  descrlliing  the  manner  in  which  all  contracts 
relating  to  city  affairs  shall  be  executed,  and  expose  the  public  funds  to 
raids  of  every  conceivable  form.  •  •  •  We  have  no  doubt  that  the  re- 
qnlrem^ts  of  the  organic  act  above  quoted  are  mandatory,  and  must  be 
strictly  putsned.  •  •  •  When  plaintiff  was  Injured,  and  hor  cause  at 
actloa  aroB^  the  relation  of  Independent  contractor  between  jthe  city  and 
Kane  bad  not  been  created,  l^rae  was  no  Independent  contractor  In  tiie  casa 
The  papers  referred  to—the  advertisement,  the  bid,  and  tbe  letter  of  ac- 
c^tance— set  forth  the  terms  upon  which  the  city  was  willing  to  enter 
Into  a  contract  with  him;  but  nether  singly  nor  altogether  do  tbey  con- 
stitute a  valid  contract,  nor  In  fact  any  contract.  They  are  m^ely  negotia- 
tions preparatory  tbn«to.  The  contemplated  contract  was  not  executed  or 
evidenced  la  the  only  way  in  which  it  could  become  effective  to  make  Kaas 
aa  independoDt  Gontractmr  untU  ftft«  the  aceidoit** 

This  language  applies  with  equal  force  to  the  foregoing  require- 
ments  of  article  7. 

It  is,  I  think,  conceded,  but,  at  all  events,  it  cannot  be  successfully 
denied,  that,  if  these  decisions  apply,  the  paper  of  June  30,  1899, 
never  took  effect  as  a  contract,  an8  therefore  the  city  was  never 
bound  thereby.  To  avoid  the  force  of  these  authorities,  the  plaintiff 
relies  upon  the  following  clause,  contained  in  the  first  and  second, 
contracts,  both  of  which  were  legally  executed  and  certified : 

TRie  said  party  of  the  second  part  fnrOiar  contracts  and  agrees  tbat  he 
will,  when  requested  so  to  do,  enter  into  a  contract  with  the  said  party  of 
the  first  part  to  finish  and  complete  the  entire  work  necessary  to  fully  com- 
plete and  finish  the  said  building  In  accordance  with  the  said  plans  and  spec- 
ifications, for  the  total  of  |824,406.50,  subject  to  a  further  appropriation  by 
said  councils  of  the  sum  of  [In  the  first  contract,  $224,405.60,  and  In  the 
second  contract,  $90,702.50],  that  being  the  balance  required  to  pay  for  tha 
said  work  remaining  unfinished." 

The  argument  is  that,  because  these  two  lawfully  executed  and 

certified  contracts  contained  this  provision,  the  plaintiflE  was  relieved 
from  the  necessity  of  entering  into  another  formal  contract,  and  that 
no  further  signing  by  the  proper  ofificer  of  the  city  or  certification 
by  the  controller  was  required.  To  this  argument  I  cannot  agree. 
The  very  language  of  the  provision  relied  upon  by  the  plaintiff  seems 
to  me  to  be.fatal.  He  agrees  to  "enter  into  a  contract"  to  finish  the 
entire  work,  subject  to  a  further  aj^ropriation  by  councils,  and  these 
words  contemplate  action  in  the  future.  The  plaintiff's  bid  had  been 
accepted,  but,  as  was  said  in  Hepburn  v.  City  of  Philadelphia,  this 
was  not  the  contract.  The  bid  and  acceptance  merely  set  forth  the 
terms  upon  which  the  city  was  willing  to  enter  into  a  contract,  but 
they  did  not  constitute  a  valid  contract,  nor  in  fact  any  contract. 
Neither  can  the  first  and  second  contracts  be  so  construed  as  to  con- 
stitute a  contract  for  the  whole  work.  They  are  expressly  limited 
to  parts  only ;  and,  moreover,  they  could  not  lawfully  cover  more  of 
the  vork  than  such  portions  as  had  already  been  provided  for  by  ap* 
propriations  made  by  councils.  It  must  be  admitted  that  there  is  an 
af^iarcnt  hardship  in  the  conclusion  that  the  plaintiff  has  put 
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labor  and  materials  into  a  building  which  the  city  is  using  but  de- 
clines to  pay  for.  Nevertheless,  the  positive  command  of  the  statute 
must  be  enforced.  The  plaintiff  took  all  the  risks  that  were  visible 
in  the  transaction.  He  was  willing  to  do  the  work  without  a  contract 
and  without  an  appropriation,  trusting  to  the  disposition  of  councils 
to  pay  for  it  afterwards,  and  to  the  approval  of  the  proper  municipal 
authorities ;  and,  now  that  the  risk  has  fallen  out  against  him,  while  it 
may  be  regretted  that  he  has  lost  a  large  sum  of  money,  it  can  only 
be  said  that  he  has  lost  it  by  his  own  folly. 

Judgment  will  be  entered  for  the  defendant  upon  the  reserved 
point,  notwithstanding  the  verdict. 


HILL  et  al.  v.  MUTUAL  LIFE  INS.  00.  OF  NEW  YOBK, 

(Circuit  Court,  D.  Washington,  N.  D.   January  23,  1902.) 

APPSiX— RxTKBaAL  OH  BiBOLB  POUIT— RBTBIAL— LaW  OF  GlfiS. 

On  tbe  trial  of  an  action  In  a  United  States  circuit  court,  after  a  - 
Judgment  of  the  same  court  In  favor  of  the  plaintiffs  on  the  pleadings 
has  been  affirmed  by  the  circuit  court  of  appeals,  and  then  reversed 
by  the  supreme  court,  on  the  ground  that  the  answer  raises  a  material 
lune,  said  issue  is  the  only  issue  to  be  tried,  and  tbe  deefsk^  of  tbe 
circuit  court  of  appeals  as  to  all  other  questions  must  be  considered  as 
tbe  law  of  the  case. 

Action  upon  a  life  insurance  policy  issued  to  George  Dana  Hill^ 
father  of  the  plaintiffs.  Tried  before  the  court  and  a  jury,  result- 
ing in  a  verdict  in  favor  of  the  plaintiffs.  Heard  on  a  motion  for 
judgment  in  favor  of  the  defendant  non  obstante  veredicto.  Motion 

denied. 

Stanton  Warburton,  Preston,  Carr  &  Gilman,  and  Eben  Smith, 
for  plaintiffs. 

Stnive,  Allen,  Hughes  &  McMicken  and  R.  C  Strudwick»  for  de- 
fendant. 

HANFORD,  District  Judge.  Upon  the  facts  alleged  and  ad- 
mitted by  the  pleadings,  a  judgment  in  favor  of  the  plaintiffs  was 
rendered  by  this  court,  which  was  affirmed  by  the  circuit  court  of 
appeals.  Thereupon  the  case  was  removed  to  the  supreme  court  of 
the  United  States  by  a  writ  of  certiorari,  and  by  that  court  the 
judgment  was  reversed,  and  the  case  was  certified  back  to  this 
court,  with  a  mandate  for  further  proceedings  in  accordance  with 
the  opinion  delivered  by  Mr.  Justice  BREWER.  For  a  complete 
statement  of  the  case,  reference  is  made  to  the  decisions  of  the  su- 
preme court,  reported  in  178  U.  S.  347-350»  20  Sup.  Ct.  914,  44  L. 
Ed.  1097,  and  of  the  circuit  court  of  appeals  for  the  Ninth  circuit, 
reported  in  38  C.  C.  A.  159,  97  Fed.  263-270,  49  L.  R.  A.  127.  The 
ground  upon  which  the  decisions  of  the  two  lower  courts  were  re- 
versed is  stated  in  the  opinion  of  the  supreme  court  as  follows: 

"Hare,  as  in  the  last  two  cases,  is  disclosed  a  distinct  agreement  on  the 
part  ot  the  insured  and  th»  compan;  to  waive  and  abandon  tiie  policy,  and 
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aU^lgbts  and  obllsatlons  on  the  part  of  tbe  parties  thereto.  But  It  ta  said 
that  the  Insured  was  not  the  beneficiary, — his  wife,  and,  In  case  of  her  death, 
their  children,  being  named  as  snch, — and  that  It  was  not  In  his  power,  by 
nonpaymeait  or  walT«r  or  abandonment  to  rdlnqnlBh  or  cancel  her  or  their 
rights  In  the  policy.  It  Is  doubtless  an  Interesting  question  how  far  the  action 
of  the  insured  can  affect  or  bind  the  beneSdarles  In  a  life  Insurance  policy. 
If  the  answer  Id  this  case  contained  simply  the  allegntloQ  In  respect  to  the 
insured's  agreement  with  the  company,  we  should  be  compelled  to  enter  Into 
an  examination  of  that  question;  but  It  is  alleged  not  only  that  the  Insured 
and  the  company  agreed  to  abandon  the  contract,  but  also  that  the  bene- 
ficiary, his  wife,  and  the  plaintiffs,  their  children,  'failed,  neglected,  and  re- 
fused' to  pay  the  premium.  So  we  have  a  case  In  which  not  oaly  did  the 
Insured  and  the  company  abandon  the  contract  but  also  the  beneficiaries 
neglected  and  refused  to  do  tiiat  which  was  essential  to  keep  the  policy  !□ 
life.  The  allegation  in  the  answer  does  not  disclose  a  mere  omission,  for 
it  is  'neglected  and  refused,'  and,  of  course,  there  can  be  do  refusal  unless 
with  knowledge  of  the  opportimlty  or  doty.  A  party  cannot  be  said  to  re- 
fuse to  do  a  thing  of  which  he  knows  nothing.  Refusal  Implies  demand, 
knowledge,  or  notice.  Tfae  case,  therefore,  is  one  In  which  the  beneficiaries 
refosed  to  continue  tlw  poller,  whUe  the  Inanred  and  the  company  abandoned 
It- 
After  being  reinstated  in  this  court,  the  case  was  brought  to  a 
trial,  and  was  submitted  to  a  jury  lor  decision  of  one  issue  only, 
which  the  supreme  court  of  the  United  States  held  to  be  a  material 
issue  raised  by  the  defendant's  answer.  The  parties  were  permitted 
to  introduce  evidence  relating  to  other  facts  which  were  not  seriously 
disputed,  for  the  purpose  of  developing  the  case  fully  and  fairly, 
and  to  make  a  record  which  would  enable  the  attorneys  to  argue 
the  legal  questions  to  their  own  satisfaction.  The  evidence  bearing 
upon  the  material  issue  was  all  in  favor  of  the  plaintiffs,  and  the 
jury  rendered  a  verdict  accordingly.  The  court  afterwards  declined 
to  hear  arguments  on  a  motion  for  a  new  trial,  for  the  reason  that 
a  new  trial  would  be  a  useless  proceeding,  for,  if  the  plaintiifs  are 
not  entitled  to  a  judgment  upon  the  verdict,  they  can  never  pre- 
vail, and  the  law  applicable  to  the  conceded  facts  exonerates  the 
defendant  from  any  liability  whatever  under  the  policy  sued,  upon. 
The  defendant  then  interposed  the  motion  now  under  consideration, 
and  upon  that  mo,tion  counsel  on  both  sides  have  argued  the  case, 
earnestly  and  elaborately,  as  if  the  decision  of  the  supreme  court 
had  completely  expunged  the  previous  determinations  of  this  court 
and  of  the  circuit  court  of  appeals,  and  returned  the  case  here,  to 
be  again  considered  with  respect  to  the  primary  question  whether 
the  policy  lapsed,  and  was  rightfully  canceled  by  the  defendant  for 
nonpayment  o!  the  annual  premiums  which  accrued  in  the  lifetime 
ot  George  Dana  Hill. 

In  behalf  of  the  plaintiffs  it  is  alleged  that  by  a  stipulation  in  the 
contract  the  parties  have  explicitly  and  conclusively  determined 
that  the  contract  was  made  at  the  defendant's  home  ofHee,  in  the 
state  of  New  York,  and  as,  by  its  terms,  the  contract  is  to  be  per- 
formed in  New  York,  all  questions  as  to  the  validity  of  every  one 
of  its  provisions,  and  as  to  the  rights  and  liabilities  of  the  parties 
under  the  contract,  must  be  determined  in  accordance  with  the  laws 
of  the  state  of  New  York ;  that  in  form  the  policy  is  not  for  a  single 
term  of  one  year,  with  a  right  of  renewal  extending  the  insurance 
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from  year  to  year,  but  is  a  oontinuing  policy,  subject  to  forfeituie 
and  cancellation  for  nonpayment  of  annual  premiums  to  become  due 
as  specified;  therefore  the  company  had  no  power  to  cancel  this 
policy  or  claim  a  forfeiture  without  complying  with  the  statute  of 
New  York  which  prescribes  that  a  specified  notice  must  be  given 
in  a  manner  specified,  and,  for  failure  on  the  part  of  the  company 
to  give  the  statutory  notice,  the  premiums  did  not  become  due, 
and  there  was  no  default.  Against  this  contention  the  defendant's 
attorneys  have  argued,  with  ingenuity  and  force,  that  the  contract 
did  not  have  vitality  until  the  policy  was  delivered,  and  the  first 
aimual  premium  paid,  in  the  state  of  Washington;  that  the  policy 
contains  an  express  declaration  that  the  annual  {H'emiums  are  to  be- 
come due  on  a  specified  date  in  each  year,  of  which  notice  is  given 
and  accepted  by  the  policy  itself,  and  the  right  to  any  other  notice 
expressly  waived,  and  that,  in  case  of  failure  to  make  the  payments 
to  accrue  as  specified,  the  policy  should  lapse,  and  the  right  of  the 
insured  under  it  should  be  absolutely  terminated ;  that  this  stipula- 
tion is  not  contrary  to  any  law  in  force  in  the  state  of  Washington ; 
that  the  laws  peculiar  to  the  state  of  New  York  cannot  apply  to  this 
contract  so  as  to  affect  its  validity,  or  limit  the  rights  or  obliga- 
tions of  the  parties  under  it,  by  force  of  the  legislative  power  of 
the  state  of  New  York;  that  the  statutes  of  New  York  may  be 
considered  as  controlling  the  contract  only  so  far  as  the  parties 
by  their  own  agreement  have  adopted  the  same,  and  the  particular 
statute  which  the  plaintiffs  have  invoked  cannot  be  deemed  to  have 
been  adopted  by  the  parties  contrary  to  their  solemn  agreement, 
although  a&  to  matters  concerning  which  the  contract  is  otherwise 
silent  the  laws  of  the  state  of  New  York  are  made  controlling.  On 
the  trial  it  was  shown  by  uncontradicted  evidence  that  a  local  col- 
lecting agent  of  the  defendant  company  presented  to  George  Dana 
Hill  the  company's  official  receipt  for  the  second  annual  premium 
when  it  became  due,  and  requested  payment,  and  also  held  the  re- 
ceipt for  a  time,  and  made  several  demands  for  payment,  and  after- 
wards time  for  payment  was  extended,  by  special  direction  of  the 
Pacific  Coast  manager  of  the  company,  so  as  to. give  ample  oppor- 
tunity to  keep  the  policy  alive  by  payment  of  the  premium ;  but, 
notwithstanding  the  efforts  to  collect  the  premium,  it  never  was  paid. 
And  upon  the  argument  it  was  insisted  that  the  company  dealt  only 
with  George  Dana  Hill ;  that  in  all  the  transactions  relating  to  the 
policy  he  represented  the  beneficiaries ;  that  the  copipany  had  the 
right  to  regard  him  as  being  fully  authorized  to  act  for  the  benefi- 
ciaries in  the  matter,  and  whether  the  failure  to  pay  the  premium 
was  due  to  his  inability  to  obtain  the  amount  of  money  required^ 
or  any  other  cause,  the  mere  fact  of  nonpayment,  under  the  circum- 
stances, constitutes  neglect  and  refusal  on  the  part  of  the  plaintiffs 
to  pay  the  premium,  as  alleged  by  the  defendant  in  the  plea  referred 
to  in  that  part  of  the  opinion  of  the  supreme  court  above  quoted. 

After  a  great  deal  of  deliberation,  I  feel  constrained  to  hold  that 
as  the  main  questions  above  outlined  were  fully  considered  by  this 
court  and  by  the  circuit  court  of  appeals,  and  decided  in  favor  of 
the  i^aintifFs,  and  as  the  decisions  of  these  questions  are  left  undis- 
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turbed  by  the  supreme  court,  they  must  now  be  regarded  as  the 
law  of  this  case.   A  duster  of  cases  involving  the  same  or  kindred 

questions  were  brought  before  the  sufM-eme  court  by  this  defendant, 
and  argued  by  eminent  lawyers  in  connection  with  this  case ;  and 
it  is  fair  to  assume  that  all  the  different  phases  of  the  questions 
were  pressed  upon  the  attention  of  the  court.  See  Mutual  i-ite 
Ins.  Co.  Cases,  178  U.  S.  327-353,  20  Sup.  Ct.  906-915,  44  L-  Ed. 
1088-1099;  Insurance  Co.  v.  Cohen,  179  U.  S.  262,  21  Sup.  Ct. 
106,  45  Iv.  £d.  181.  It  appears  that  both  questions  did  receive  at- 
tention, and  there  was  a  fair  opportunity  to  decide  them  finally, 
50  as  to  terminate  the  litigation,  if  the  decision-  sustained  the  de- 
fendant in  either  of  its  contentions ;  but  the  supreme  court  refrained 
from  giving  any  instructions  to  the  court  to  which  the  case  was 
remanded,  unless  an  inference  unfavorable  to  the  defendant  may 
be  drawn  from  the  fact  that  this  case  was  distinguished  ffom  the 
Cohen  Case.  If  the  lower  courts  erred  in  holding  that  this  policy 
could  not  be  canceled  for  nonpayroent  of  premiums,  without  com- 
pliance on  the  part  of  the  defendant  with  the  New  York  statute, 
the  special  plea  which  contained  the  allegation  that  these  plaintiffs 
failed,  neglected,  and  refused  to  pay  the  second  premium  is  com* 
plete,  and  sufficient  to  constitute  a  valid  defense,  without  that  alle- 
gation, and  the  particular  matter  which  the  supreme  court  adjudged 
to  be  a  valid  defense  is  superfluous,  or  else  the  preceding  allega- 
tions as  to  the  place  where  the  contract  was  actually  made,  and  as 
to  nonpayment  by  the  father  of  the  plaintiffs,  tendered  only  an  im- 
material issue;  for  if  the  statute  of  New  York  prescribing  that  a 
particular  notice  must  be  given,  and  that  any  agreement  contained 
in  the  policy  waiving  that  prescribed  notice  sdaXI  be  void,  is  not 
applicable,  and  if  the  stipulations  contained  in  the  policy  and  the 
15ws  in  force  in  the  state  of  Washington  are  controlling,  then  the 
right  of  the  company  to  cancel  the  policy  became  absolute  when 
the  time  had  passed  for  the  payment  of  the  second  annual  premium, 
and  the  refusal  of  these  children  to  pay  that  premium  after  'the 
policy  was  already  dead  is  very  much  like  skinning  a  dead  body, 
but  could  have  no  effect  on  the  legal  rights  of  the  parties.  The 
opinion  of  the  supreme  court,  and  the  references  therein  made  to 
its  decisions  in  the  other  cases,  show  that  it  was  adjudged  by  that 
court  that  an  agreement  by  competent  parties  to  abandon  a  policy 
of  insurance  would  constitute  a  complete  bar  to  any  action  upon 
the  policy,  and  it  was  shown  that  the  answer  contained  allegations 
amounting  to  a  plea  of  express  abandonment  by  agreement  between 
the  defendant  and  George  Dana  Hill;  but  instead  of  reversing  the 
judgment  for  error  in  not  giving  effect  to  the  plea  of  abandonment 
by  George  Dana  Hill,  as  it  should  have  done,  if  he  was  authorized 
to  terminate  the  rights  of  the  plaintiffs,  the  court  intentionally  re- 
frained from  expressing  any  opinion  on  the  question  as  to  the  bind- 
ing effect  on  the  rights  of  the  plaintiffs  of  his  acts  and  omissions 
alleged  in  the  answer.  The  opinion  points  out  that  the  defendant  * 
by  its  answer  raised  an  issue  as  to  the  intentional  conduct  of  the 
plaintiffs  themselves  in  refusing  to  pay  the  premium,  distinct  from 
the  alleged  agreement  made  by  their  father  to  abandon  the  policy, 
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and  it  is  obvious  that  the  decision  of  the  supreme  court  is  hinged 
upon  this  issue  as  to  the  individual  conduct  of  the  plaintiffs  them- 
selves. That  is  made  a  material  issue>  and  I  think  that  it  is  the  only 
issue  which,  under  the  mandate  from  the  supreme  court,  was  re- 
opened for  adjudication  in  this  court. 
The  motion  must  be  denied. 


L  Wbit  of  Erkor— Review— Diborbtion. 

Tbe  refusal  to  [wstpoiie  a  trial  Is  within  the  discretion  of  the  court 
and  will  not  be  reviewed  on  error  unless  the  discretion  has  been  abused. 
8.  Samb. 

A  refnsal  to  reinstate  a  cause-after  dismissal  is  In  tbe  discretion  of  the 
court,  and  not  reviewable  on  writ  of  error. 

-  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

William  A.  Sutherland,  for  plaintiff  in  error. 

Charles  W.  Mathewson,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  This  is  a  writ  of  error  by  the  plaintiff  in  the 
court  below  to  review  a  judgment  for  the  defendant  taken  by  default 
because  of  the  failure  of  the  plaintiff  to  appear  at  the  tune  the  cause 
was  moved  for  trial.  The  assignments  of  error  challenge  the  actign 
of  the  court  below  in  refusing  the  application  of  the  plaintiff  to  post- 
pone the  cause,  and  denying  a  motion  made  by  him  subsequently  to 
the  dismissal  of  the  complaint  to  open  his  default. 

A  writ  of  error  will  not  reach  rulings  involving  an  exercise  of  dis- 
cretion unless  the  discretion  has  been  abused.  The  refusal  to  post- 
pone a  trial  is  within  the  rule.  Means  v.  Bank,  146  U.  S.  620,  13 
Sup.  Ct.  186,  36  L.  Ed.  1107;  Isaacs  v.  U.  S.,  159  U.  S,  487,  16  Sup. 
Ct.  SI,  40  L.  Ed.  229;  Goldsby  v.  U.  S.,  160  U.  S.  70,  16  Sup.  Ct. 
216,  40  L-  Ed.  343.  So,  also,  is  the  refusal  to  reinstate  a  cause. 
Welch  V.  Mandeville,  7  Cranch,  152,  3  L.  Ed.  299.  Upon  the  facts 
in  the  record,  so  far  from  there  having  been  an  abuse  of  sound  discre- 
tion  by  the  court  below,  its  rulings  were  amply  justified. 

The  judgment  is  affirmed,  with  costs. 


DEXTEB  T.  KBLLA8. 


(Circuit  Oourt  of  Appeals,  Second  Circuit  January  14,  1902.) 

Ko.40. 
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JACK  «t  al.  T.  MUTUAL  RBSERVE  FUND  LIFE  ASS'N, 


(drcnlt  Court  of  Appeals,  Flftb  Olrcnlt  January  7,  1902.) 


L  XtIDBKCB — DBOLARATIOirS  OF  FCRSON  DECEASED— HeB  GeSTA. 

The  modern  tendency  Is  to  extend,  rather  than  to  narrow,  the  rule  as 
to  the  admission  of  declaraticns  as  part  of  the  res  gestse,  especially  In 
Tlew  of  th3  fact  that  the  parties  are  now  generally  permitted  to  testify 
In  their  own  behalf,  and  to  consider  the  grounds  which  formerly  ex- 
cluded Buch  decIaratiDnB  as  affecting  their  weight  only. 


In  an  action  on  a  life  Insurance  P0II47  by  one  Jack,  as  anignee,  It 
was  shown  that  tiie  insured  was  a  young  man.  recently  married,  and 
poor,  who  bad  been  employed  as  a  laborer  by  plaintiff  for  a  number  of 
years;  that  within  a  few  months  prior  to  bis  death  his  life  bad  been 
insured  In  all  for  $21,000,  all  the  policies  having  been  assigned  to  plain- 
tiff, who  paid  the  premiums  thereon;  that  he  died  from  poison,  and  one 
Dr.  Lipscomb  had  been  convicted  of  his  murder,  for  which  offense  also 
plaintiff  had  been  tried  and  acquitted;  that  on  the  day  preceding  his 
death  he  was  In  town,  and  In  and  aronnd  plalntlCTa  store,  as  was  also 
Dr.  Lipscomb,  who  had  conversations  with  plaintiff;  that  about  4  In  the 
afternoon  the  doctor  gave  deceased  a  box,  containing  a  single  capsule, 
and  told  bim  to  take  It  before  going  to  bed,  which  he  did;  that  within 
a  tew  minutes  thereafter  he  began  to  have  conrulBions,  which  followed 
each  other  at  short  Intervals,  and  in  the  third  of  which  he  died;  that  be- 
tween the  second  and  third  convulsions,  with  the  consciousness  of  Im- 
pending death,  he  made  to  his  wife  the  following  statement:  "I  am 
going  to  die.  •  •  *  Dr.  Lipscomb  killed  me  with  a  capsule  he  gave 
me  to-night,  and  Guy  Jack  had  my  life  Insured,  and  hired  Dr.  Lipscomb 
to  kill  me."  Held,  that  such  statement  as  a  wbote,  and  each  part  of  It 
was  admissible  In  evidence  on  the  part  of  defendant,  under  the  circum- 
stances shown  and  as  against  the  objections  made,  as  a  part  of  the  res 
gestse. 

B.  Samb—Genbrai,  80BBUB  TO  DEraAon  —  Proof  of  Otheh  General  Actb. 
Defendant  In  such  action,  in  support  of  a  defense  that  plaintiff  had 
fraudulently  procured  the  Insurance  and  bad  murdered  the  Insured,  and 
for  the  purpose  of  connecting  plaintiff  with  the  acts  of  Lipscomb,  was 
entitled  to  prove  any  fact  which  tended  to  show  that  they  were  acting 
In  concert;  and  evidence  that  they  had  been  engaged  together  in  ob- 
taining fraudulent  Insurance  on  the  lives  of  others  was  not  inadmissible 
because  It  tended  to  show  the  commlssI<.n  of  other  crimes  by  plaintiff. 

L  Samb— Proof  op  Co sspi racy— Declarations  or  Acts  of  Conspirator. 

In  support  of  an  allegation  of  a  conspiracy  between  plaintiff  and  an- 
other to  deftand  a  life  buinrance  company  by  procuiing  the  issuance  of 
the  policy  sued  on  on  the  life  of  the  insured  and  then  murdering  blm, 
statem^ts,  declarations,  or  acts  of  the  co-conspirator  are  not  inadmis- 
sible because  made  or  occurring  after  the  death  of  the  Insured,  on  the 
ground  that  the  object  of  the  conspiracy  had  been  accomplished,  since 
it  was  not  in  fact  accomplished,  under  such  auctions,  until  the  col- 
lection of  the  insurance. 
0.  Trial— IicsTRnoTioKB—SOFnaKNCT  or  Ezceptioiis. 

A  general  exception  to  the  charge  of  liie  court,  covering  many  matters 
and  wues.  Is  InsuIBcfent  to  raise  any  question  thereon  which  can  be 
considered  in  an  appellate  court 
6L  APTBAXr— Sbtibw— ImopricncNCT  op  Becokd. 

An  appellate  court  cannot  consldw  statements  ot  fftct  In  the  aaalgn- 
,     ments  of  wror  not  shown  by  the  bill  of  exc^itlons. 
f.  SnoBHCB  —  MBASuna  op  Proof  —  Allboation  of  Criue  in  Citil  Action. 
In  an  action  on  a  life  Insurance  policy,  a  defense  that  the  plalntUT 
aided  and  abetted  or  procured  anoth^  to  murder  the  Insured  need  not 
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be  proved  beyond  a  reasonable  doubt;  bat  It  la  sufficient  If  the  Jury,  by 
all  the  evidence,  are  satlsfled  and  convinced  that  the  plea  Is  tni& 
&  Afpea]>— Review — Isstkuctioks. 

Tbe  fallnre  of  the  trial  court  to  give  Inatrnctiont  reanested  canoot  be 
assigned  for  earpT  or  considered  by  iSxe  appellate  court  unless  It  appears 
from  the  bill  of  exceptions  that  such  Instructions  were  requested  and 
refused,  and  exceptions  to  such  refusal  were  duly  taken. 

Il  Life  Inburance— Action  on  Policy— Pauiiks. 

The  widow  of  an  Insured  has  no  Interest  In  a  policy  made  payable  to 
bis  legal  representatives,  and  which  had  also  been  assigned  -by  him  to 
another,  which  will  enable  her  to  maintain  an  action  thereon,  where  It 
appears  that  the  deceased  owed  debts  at  the  time  of  bis  death,  and  that 
his  estate  has  not  been  settled. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi. 

W.  E.  Baskin  and  T.  W.  Brame  (C.  C.  Miller,  on  the  brieQ,  for 
plaintiffs  in  error. 

K.  F.  Cochran,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BOAR- 
MAN,  District  Judge. 

SHELBY,  Circuit  Judge.  This  is  an  action  on  a  life  insurance 
policy.  It  was  brought  in  the  circuit  court  of  Noxubee  county. 
Miss.,  and  duly  removed  to  the  court  below.  Plaintiff  Guy  Jade 
sued  as  the  assignee  of  the  policy,  and  Lillie  A.  Stewart,  the  other 
plaintiff,  sued  as  the  widow  and  sole  surviving  heir  of  Charles  T. 
Stewart,  the  insured.  The  policy  was  for  $10,000,  and  had  been 
issued  by  the  defendant  in  error  on  the  life  of  Charles  T.  Stewart. 
It  was  made  payable  to  the  executors  or  administrators  of  the  in- 
sured. It  had  been  assigned  to  Guy  Jack  with  the  consent  of  the 
defendant.  After  the  case  had  been  removed  to  the  United  States 
court,  the  defendant  filed  a  plea  denying  the  allegations  of  the  decla- 
rations,— a  plea  of  a  general  issue.  Defendant,  under  the  Mississippi 
practice,  gave  notice  of  special  defenses  that  would  be  made.  One 
of  these  defenses  was  that  Guy  Jack,  designing  to  cheat  and  defraud, 
induced  Charles  T.  Stewart  to  apply  to  the  Mutual  Benefit  Life  In- 
surance Company  for  a  policy  of  insurance  on  his  life  for  the  sum 
of  $10,000;  and  that  he  also  induced  Charles  T.  Stewart  to  make 
an  application  to  the  defendant,  the  Mutual  Reserve  Fund  Life  Asso- 
ciation, for  another  policy  of  insurance  on  his  life  for  $10,000;  and 
that,  when  both  of  these  policies  had  been  issued,  he  persuaded 
Charles  T.  Stewart  to  assign  them  to  him;  and  that,  after  Uie  as- 
signments were  made,  Guy  Jack  employed  Dr.  W.  H.  Lipscomb  to 
kill  Charles  T.  Stewart,  and  that  Lipscomb  did  murder  Stewart. 
Notice  of  other  defenses  was  given,  which  it  is  not  necessary  to 
mention.  Plaintiffs  offered  in  evidence  the  policy  of  insurance  on 
which  the  suit  was  brought  and  the  assignment  thereof  to  Guy 
Jack,  and  proved  that  Charles  T.  Stewart  was  dead.  It  was  admit- 
ted in  open  court  by  the  plaintiffs  that  Charles  T.  Stewart  was 
pmsoned,  and  that  Lipscomb  had  been  convicted  of  his  murder. 
The  evidence  offered  by  the  defendant  tended  to  show  that  Lips- 
comb forged  three  applications  for  insurance  on  the  life  of  Mrs. 
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Alice  V.  Hart,  a  widow  in  delicate  health.  These  policies  amounted 
to  $12,500.  One  of  them  was  made  payable  directly  to  Jack,  and 
the  others  assigned  to  him.  Lipscomb  witnessed  the  assignment  of 
both  pofides.  These  policies  were  issued  without  the  knowledge 
of  Mrs.  Hart.  When  she  learned  of  their  existence,  she  had  them 
canceled.  Jack  also  held  a  large  amount  of  insurance  on  the  lives 
of  other  persons.  In  obtaining  this  insurance,  Lipscomb  was  the 
medical  examiner.  Charles  T.  Stewart's  life  was  insured  in  all  for 
$21,000.  The  entire  amount  was  held  by  Jack,  as  assignee,  at  the 
time  of  Stewart's  death.  Twenty  thousand  dollars  of  it  had  been 
in  force  for  less  than  eight  months.  The  policy  sued  on  was  as- 
signed to  Jack  to  secure  the  payment  of  a  note  for  $10,000,  paya- 
ble one  day  after  date,  and  of  even  date  with  the  assignment.  Stew- 
art had  signed  his  name  to  this  note  in  the  presence  of  three  wit- 
nesses. Jack  paid  the  premiums  on  these  policies.  He  paid  part  in 
money  and  part  in  lumber.  At  this  time  Jack  was  insolvent.  There 
were  many  unpaid  judgments  on  record  against  him,  and  his  prop- 
erty was  mortgaged.  There  was  some  evidence  tending  to  show 
that  Jack  and  Lipscomb  held  themselves  out  as  being  unfriendly, 
when  in  fact  they  were  friendly.  While  Jack  was  in  jail,  held  to 
answer  an  indictment  for  the  murder  of  Stewart,  he  wrote  the  fol- 
bwing  letter: 

*'Se!pt  8,  1899L  De  Kalb.  Miss..  3/3/97. 
Gbas.  W.  Oamp.  Mutual  Reserve  Fund  Life  Ass'd,  New  York,  N.  T.— 
Dear  Sir:  From  a  pleasant  conversation  had  witb  you  In  your  office  last 
November  I  learned  you  first  saw  the  light  in  our  state,  and  that  you  are  a 
Ubbod.  Tr.  assn.  certainly  feel  kindly  towards  me  for  my  letters  to  yr. 
pres.  That  no  dontrt  caused  you  not  to  Issue  more  Insurance  on  life  of  W. 
B.  Davis  a  short  time  before  his  death.  What  fs  needed  Is  more  light,  that 
the  Innocent  may  be  vindicated,  and  all  the  guilty  punished, — an  electric 
light  thrown  in  tiie  homes  of  people  at  Scooba,  and  skeletons  brought  from 
the  closets.  I  have  labored  hard  for  years  to  obtain  the  facts  that  I  now 
poesess.  Tm  worth  more  to  the  state  of  Mississippi  and  Insurance  com- 
panlea  than  a  dozen  lawyers  or  detecdvesL  I  don't  want  your  attorney  or 
mine  to  know  anyttains-abont  my  knowledge  of  affairs.  It  might  cause  my 
death,  and  then  Justice  would  be  cheated  of  her  reward.  All  I  demand  Is 
that  the  Insurance  companies  back  me,  and  the  state  of  Mississippi  protect 
me.  A  word  from  Insurance  companies  will  let  me  out  on  ball.  On  yr. 
command  I'll  visit  your  city,  and  wo  will  have  conference,  and  arrange  mat- 
ters satisfactory.  Let  me  hear  from  you  at  your  earliest  some  way,  and 
oblige 

"Yours  very  resp„  Qny  Jack." 

There  was  other  evidence  offered  by  the  defendant,  which  will  be 
referred  to  in  discussing  the  various  objections  and  exceptions.  The 
plaintiffs  offered  evidence  explanatory  of  these  various  circumstan- 
ces. There  was  a  verdict  and  judgment  for  the  defendant,  and  the 
plaintiffs  sued  out  a  writ  of  error. 

Objections  to  the  Declarations  of  Charles  T.  Stewart 

Charles  T.  Stewart,  the  insured,  was  a  young  man,  and  had  been 
married  about  a  year  before  his  death.  He  was  poor,  and  had  never 
owned  his  own  home;  the  total  valtie  of  his  property  being  about 
$210.  He  had  been  almost  continuously  in  the  service  of  Guy  Jack 
for  about  15  years  as  a  log  hauler  and  helper  in  Jack's  sawmills. 
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At  the  time  of  Stewart's  death,  Jack  held  $21,000  of  insurance  on 
his  life,  including  the  policy  involved  in  this  suit.  Charles  T.  Stewart 
spent  the  whole  of  the  21st  of  January,  1897,  in  the  town  of  Scooba, 
Miss.  About  4  o'clock  in  the  afternoon,  on  that  day.  Dr.  W.  H. 
Lipscomb  wrote  for  him  a  prescription,  and  carried  it  to  the  drug 
store  of  Dr.  J.  G.  Mooney  to  be  filled.  Dr.  Mooney  was  absent, 
and  Lipscomb  left  the  prescription  at  the  drug  store.  Later  both 
Lipscomb  and  Mooney  returned  to  the  drug  store,  and  Lipscomb 
called  Mooney's  attention  to  the  prescription.  The  prescription 
called  for  ten  grains  of  bromide  quinine,  ten  grains  of  antikaninia, 
and  three-sixtieths  of  a  grain  of  strychnine,  to  be  made  into  three 
capsules.  Dr.  Mooney  filled  the  prescription,  making  the  three 
capsules  as  prescribed.  Dr.  Lipscomb  suggested  at  the  time  that 
Mooney  should  use  the  crystal  or  powdered  strychnine  instead  of  the 
tablets.  Mooney  placed  the  three  capsules  in  a  small  red  paper  box, 
and  wrote  thereon,  as  directed  in  the  prescription,  "Take  one  at 
night."  He  gave  the  box  to  Lipscomb,  who  paid  for  the  prescrip- 
tion. Lipscomb  left  the  drug  store  with  the  box  containing  the  three 
capsules,  and  soon  met  Charles  T.  Stewart  and  his  father,  J.  M. 
Stewart,  at  the  northeast  corner  of  Guy  Jack's  store.  Lipscomb  took 
Charles  T.  Stewart  aside,  and  said  to  him,  "Bathe  your  feet  and 
legs  to  your  knees  to-night,  and  take  that  capsule."  He  handed 
Stewart  the  red  paper  box.  The  box  was  opened,  and  it  contained 
only  one  capsule.  Charles  T.  Stewart  then  went  home,  getting  there 
"about  dark."  He  seemed  cheerful  and  happy.  He  put  up  his 
horse,  and  fed  him,  and  ate  supper.  He  bathed  his  feet,  and  took 
the  capsule,  as  directed  by  Lipscomb.  In  10  or  15  minutes  after 
taking  the  medicine  he  became  very  ill,  and  was  seized  with  con- 
vulsions. Between  the  second  and  third  convulsion  he  made  declara- 
tions, which  were  proved  by  the  evidence  of  his  wife,  and  which 
were  the  subject  of  exceptions  to  be  now  considered.  In  the  third 
convulsion  he  died.  Only  a  few  minutes  intervened  between  the 
convulsions.  He  had  taken  only  one  capsule.  The  red  box  was 
examined  immediately  after  his  death,  and  it  contained  no  other 
capsules.  An  autopsy  of  the  body  of  Stewart  showed  that  the  cause 
of  his  death  was  poison  by  strychnine.  One  and  one-half  grains  of 
strychnine  were  found  in  his  stomach.  Lipscomb  and  Jack  were 
jointly  indicted  for  the  murder  of  Stewart,  and,  after  a  severance, 
Lipscomb  was  tried  and  convicted.  On  appeal  to  the  supreme  court 
of  Mississippi  the  conviction  was  reversed.  75  Miss.  559,  23  South. 
210,  230.  He  was  again  convicted,  and  on  appeal  the  conviction  was 
affirmed.  76  Miss.  225,  25  South.  158.  Guy  Jack  was  tried  and  ac- 
quitted. The  circumstantial  evidence  in  the  record  tends  to  connect 
Guy  Jack  with  Lipscomb  in  causing  the  death  of  Stewart.  The  fol- 
lowing excerpt  from  the  evidence  of  Lillie  A.  Stewart,  his  widow, 
will  show  the  declarations  of  Charles  T,  Stewart  and  the  questions 
raised  about  them : 

"Mr.  Miller  (attorney  for  the  plaintiffs):  We  desire  to  anbmlt  this  matter 
to  the  court  out  of  the  presence  of  the  Jury.  (Jury  sent  out  of  court.)  Q. 
Now.  if  Gharl^  made  any  statement  to  you  at  that  timp,  tell  the  court  what 
he  said.  A:  Well,  he  told  me  he  was  going  to  die;  that  he  had  been  dead; 
and  that  the  good  Lord  had  sent  him  back  to  tell  me  that  Dr.  Lipscomb  bad 
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killed  blm  with  a  capsule  he  had  given  him  that  night;  and  that  Guy  Jack 
bad  hla  life  hisnred,  and  that  he  bad  hired  Dr.  Lipscomb  to  kill  blm.  (Plain- 
tiff objects  to  the  statement  of  the  witness:  (1)  That  be  was  going  to  die.' 
and  separately  to  that  part  C2)  'that  be  had  been  dead/  and  (3)  that  the 
good  Lord  had  sent  blm  back  to  tell  me  that  Dr.  Lipscomb  had  killed  him 
with  a  capsnle  he  had  given  blm  that  nlgbf :  (4)  that  Guy  Jack  had  bis  life 
iDBured.  etc.';  and  (S)  ptelntlff  objects  to  the  entire  statement,  as  a  whole, 
making  each  of  said  objections  separately  and  severally,  npqn  the  ground 
that  said  statement,  and  the  separate  parts  objected  to,  are  each  irrelevant, 
Immaterial,  and  Incompetent)  The  Court:  I  am  going  to  sustain  the  ob- 
jection to  this  part:  'That  he  had  been  dead,  and  tbe  good  Lord  bad  sent 
him  back  to  tell  me;'  and  will  not  permit  It  to  go  before  tbe  Jury.  The 
other,  taken  In  connection  with  all  of  tbe  facts  In  the  case.  *  *  *  I  will 
overrule  tbe  objection  to,  and  tbe  Jury  will  consider  it,  subject  to  the  In- 
Btrnctions  of  the  court  (Plaintiff  excepted  separatdy.  Tbe  Jury  were  re- 
turned Into  the  court)  Mr.  MlUeri  Our  objection  is  not  confined  to  the 
language  that  you  strike  out.  but  we  object  to  tbe  whole  statement  *  •  • 
Tbe  Oourt:  Yes,  yon  object  to  each  part  speciflcally,  and  tben  as  a  whole. 
Mr.  MlUer:  We  withdraw  our  objection  to  that  part  of  the  statement  that 
the  good  Lord  had  sent  him  back,'  and  let  her  make  the  statement  in  full, 
but  our  objection  will  stand  to  all  the  balance,  except  that  part  that  the 
good  Lord  had  sent  him  back.'  The  Court:  1  dont  think  It  Is  proper  for 
that  part  to  go  before  tbe  Jury,  however.  Mr-  Bozeman  (attorney  for  tbe 
defendant):  We  would  prefer  that  Just  that  part  go  to  the  Jury  that  ta 
competent  •  *  •  Q.  Mrs.  Stewart  If  Charley  Stewart  made  any  state- 
ment to  you  at  the  time  referred  to  when  your  examinatijn  was  Interrupted, 
tell  the  court  and  Jury  what  Cbarley  Stewart  said  to  you.  A.  Tell  it  like  I 
did  before?  Q.  Just  tell  the  Jury—  The  Oourt:  Toll  what  he  said.  A. 
Well,  he  said:  'I  am  going  to  die,  and  I  have  been  dea4;'  that  'Dr.  Lips- 
comb killed  me  with  a  capsule  be  gave  me  to-night;  and  Guy  Jack  bad  my 
life  Insured,  and  hired  Dr.  Lipscomb  to  kill  me.'  Q.  Now,  how  long  did  he 
lire,  Mrs.  Steward  after  he  said  that?  A.  1  don't  kn-jw,  sir,  exactly.  It 
was  not  Yery  long.  Q.  Well,  about  bow  long  did  be  live,  2Ii;s.  Stewart?  A. 
I  couldn't  tell  exactly.  Q.  A  few  moments,  or  an  hour  or  two,  or  what? 
A.  Weil,  I  don't  know.  It  was  not  very  long,  because  I  know  I  left  the  bed. 
and  went  and  sat  doWn  on  some  wood  that  was  put  in  there  to  make  a  fire 
with,  and  Mr.  Duran  stepped  over  to  the  bed,  and  told  me  be  was  dead,  and 
I  don't  think  It  had  been  very  long.  Q.  I  believe  yon  stated  that  he  made 
tbat  statement  to  you  after  tbe  second  convulsion?  A.  Yes,  sir;  be  died  In 
tbe  third  convniBlon.** 

Before  making  this  statement,  Stewart  had  called  on  a  negro 
man  present  to  pray  for  him,  and  it  clearly  appeared  otherwise  that 
he  was  conscious  of  impending  death.  This  being  a  civil  case,  how- 
ever, these  declarations  are  not  offered  as  dying  declarations.  Dy- 
ing' declarations,  as  such,  are  admitted  only  in  the  case  of  a  trial 
for  the  homicide  of  the  declarant,  and  then  on  the  ground  that  they 
were  made  in  extremis,  i  Greenl.  Ev.  §  156.  And  Wharton  says: 
"We  may  conclude,  therefore,  that  such  declarations  are  limited 
to  criminal  [H*osecutions  when  the  subject-matter  of  the  investiga- 
tion is  the  declarant's  death."  Whart.  Cr.  Ev.  (9th  Ed.)  §  388. 
But  declarations  made  in  extremis  are  often  legal  evidence  in  civil 
cases,  for  where  they  constitute  part  of  the  res  gestae,  or  come  mth- 
in  the  exceptions  of  declarations  against  interest,  or  the  like,  they 
are  admissible,  as  in  other  cases,  irrespective  of  the  fact  that  the 
declarant  was  under  apprehension  of  death,  i  Greenl.  Ev.  §  156. 
It  is,  of  course,  a  general  rule  that  the  declarations  of  no  man  are 
admitted  in  evidence  without  the  sanction  of  an  oath  and  oppor- 
tunity for  cross-examination.    But-  exceptions  to  the  hearsay  rule 
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are  as  well  established  as  the  rule  itself  There  is  much  diflSculty 
and  much  conflicting  authority  in  the  application  of  the  exceptions. 
The  declarations  in  this  case  are  accompanied  by  the  circumstances 
that  usually  accompany  such  declarations  when  admitted.  The  de- 
clarant is  dead,  and  cannot  be  produced  as  a  witness.  The  declara- 
tions were  made  without  opportunity  or  cause  for  wariness  or  false- 
hood, and,  besides,  they  were  made  under  the  sense  of  impending 
death ;  and,  while  not  admissible,  as  we  have  said,  as  dying  declara- 
tions, the  fact  that  the  declarant  knew  he  was  dying  is  looked  on 
in  the  law  in  graver  cases  than  this  as  dispensing  with  the  necessity 
of  an  oath.  The  declarations  of  the  individual  made  at  the  moment 
of  a  particular  occurrence,  where  the  circumstances  are  such  that 
we  may  assume  that  his  mind  is  controlled  by  the  event,  are  re- 
ceived in  evidence  as  a  part  of  the  res  gestae  because  they  are  sup- 
posed to  be  involuntarily  forced  out  of  him  by  the  particular  event, 
and  thus  have  an  element  of  truthfulness  whidi  they  might  not  oth- 
erwise have.  They  must  be  tmdesigned  declarations  incident  to  a 
particular  litigated  act,  and  illustrative  of  such  act.  If  one,  imme- 
diately upon  being  shot,  cries  out,  "I  am  shot!  I  am  killed!"  and 
names  his  assailant,  these  declarations  would,  without  question,  be 
admitted  as  a  part  of  the  res  gestae.  In  Com.  v.  Hackett,  2  Allen, 
136,  the  victim  was  heard  to  cry  out:  "I  am  stabbed The  wit- 
ness at  once  went  to  him,  and  within  20  seconds  after  that  heard  him 
say :  "I  am  stabbed.  I  am  gone.  Dan.  Hackett  has  stabbed  me." 
This  evidence  was  held  competent  as  a  part  of  the  res  gestae.  While 
it  is  said  that  the  declarations  must  be  contemporaneous  with  the 
main  fact,  no  rule  can  be  formulated  by  which  to  determine  how 
near,  in  point  of  time,  they  must  be.  No  two  cases  are  exactly  alike, 
and  the  determination  of  this  question  is  always  inseparable  from 
the  circumstances  of  the  case  at  bar.  The  transaction  in  ques- 
tion may  be  such  that  the  res  gestae  would  extend  over  a  day,  or  a. 
week,  or  "a  month."  Rawson  v.  Haigh,  2  Bing.  99 ;  Insurance  Co. 
V.  Mosley,  8  Wall.  397,  407,  19  L.  Ed.  437;  People  v.  Vernon,  95 
Am.  Dec  58,  note,  and  cases  there  cited.  In  this  case  the  fatal 
capsule  was  handed  to  the  victim  in  the  afternoon,  but  not  taken 
till  bedtime.  If  Lipscomb,  instead  of  giving  him  the  capsule  and 
prescription  on  the  streets  in  the  afternoon,  had  called  at  his  house,, 
and  given  it  to  him,  and  left  a  minute  before  it  was  swallowed,  the 
declarations  would  have  been  brought  nearer  in  point  of  time  ta 
the  moment  that  Lipscomb  had  handed  Stewart  the  medicine;  but 
we  cannot  see  that  the  rule  as  to  the  admissibiUty  of  Stewart's  dec- 
larations would  have  been  different.  If  one  threw  a  bomb,  which  im- 
mediately exploded,  and  killed  another,  the  declaration  of  the  dying 
man  as  to  who  threw  it  would  be  a  part  of  the  res  gestae.  If  tbe- 
assailant,  instead  of  throwing  the  bomb,  had  placed  it  concealed,  and 
fixed  to  explode  in  an  hour  or  in  10  hours,  when  it  exploded,  the 
involuntary  exclamation  of  the  fatally  wounded  man,  naming  the 
person  who  had  placed  the  bomb  near  him,  would  be,  we  think,  a 
part  of  the  res  gestae.  So  we  do  not  think  that  these  objections  gain- 
any  weight  from  the  length  of  time  which  elapsed  between  Lip- 
scomb's act  of  handing  the  capsule  to  Stewart  and  his  declarations. 
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The  declarations  were  made  while  Stewart  was  suffering  from  the 
effect  of  Lipscomb's  act.  The  objection  to  the  whole  declaration, 
we  think,  was  properly  overruled.  - 

That  part  of  Stewart's  declaration,  "That  he  had  been  dead,  and 
the  good  Lord  had  sent  him  back  to  tell  me,"  was  excluded  by  the 
court,  and  no  question  as  to  its  admissibility  is  before  us.  Separate 
objections  to.  other  portions  of  the  declarations  were  overruled,  and 
exceptions  reserved.  The  statement  "that  he  was  going  to  die, 
which  is  separately  objected  to,  made  lo  or  15  minutes  before  he 
died,  was  admissible  as  showing  his  physical  condition.  Such  dec- 
larations are  always  received.  Besides,  it  could  not  injure  the  plain- 
tiffs. The  statement  "that  Dr.  Lipscomb  had  killed  him  with  the 
capsule  he  had  given  him  that  night"  is,  we  think,  clearly  admissible. 

The  next  objection,  as  it  appears  in  both  the  printed  and  original 
transcripts,  is  addressed  to  the  statement  "that  Guy  Jack  had  his 
life  insured,  etc."  That  Jack  had  insurance  on  Stewart's  life  is  not 
a  disputed  question.  This  suit  is  to  collect  such  insurance,  and  Jack 
admitted  as  a  witness  that  he  had  $21,000  of  insurance  on  Stewart's 
life  wh^n  he  died.  Again,  the  part  of  the  declaration  reciting  "that 
Guy  Jack  had  his  life  insured  is  unobjectionable.  The  court  was 
justified  in  overruling  the  objection,  even  construing  it  to  embrace 
the  words  "and  that  ne  hired  Lipscomb  to  kill  him,"  because  the  ob- 
jection included  evidence  to  which  no  objection  could  be  well  taken  ; 
for,  if  an  objection  covers  any  admissible  evidence,  it  is  .properly 
overruled.  U.  S.  v.  McMasters,  4  Wall.  680,  18  L.  Ed.  311.  The 
only  material  part  of  the  sentence  to  which  it  is  claimed  that  this  ob- 
jection is  addressed  is  "that  he  [Jack]  had  hired  Dr.  Lipscomb  to 
kill  him."  If  we  are  to  treat  this  part  of  this  sentence  as  covered 
by  the  objection,  and  as  separately  objected  to,  as  it  has  been  treated 
b^  counsel,  though  it  is  not  set  out  in  the  objection,  it  presents  a 
question  difficult  of  solution.  The  words  we  have  just  quoted  are 
not  embraced  in  the  objection,  unless  they  are  included  by  the  addi- 
tion, "etc.,"  to  the  objection.  The  objection  is  made  that  the  declara- 
tion is  "irrelevant,  immaterial  and  incompetent."  It  may  be  doubted 
if  these  objections  are  sufficiently  specific  to  require  us  to  review  the 
niling  on  them.  We  learn  from  the  argument  for  the  plaintiffs  in 
error  that  the  objections  to  this  statement,  "That  Jack  had  his  life 
insured ;  that  he  had  hired  Lipscomb  to  kill  him," — are  that  it  nar- 
rates a  past  transaction ;  that  the  declarant  could  have  had  no  knowl- 
edge of  the  fact  stated ;  that  it  is  mere  opinion ;  in  short,  that  it  is 
hearsay, — does  not  come  properly  within  the  exception  as  to  the  res 
gestae.  In  Insurance  Co.  v.  Mosley,  8  Wall.  397, 19  L.  Ed.  437,  the 
action  was  on  an  accident  policy.  'The  insured  accidentally  fell  down- 
stairs, receiving  injuries  from  which  he  died.  The  circumstances  of 
the  accident  were  proved  only  by  the  declarations  of  the  insured 
made  to  his  wife  and  son.  He  was  sleeping  upstairs,  and  went  down. 
When  he  came  back,  he  told  his  wife  he  had  fallen  down  the  back 
stairs,  and  received  injuries.  He  made  similar  declarations  to  his 
son.  The  supreme  court  held  these  declarations  admissible  as  a 
part  of  the  res  gestae.  "To  bring  such  declarations  within  the  fwinci- 
ple,"  said  the  court,  "generally,  they  must  be  contemporaneous  with 
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the  main,  fact  to  which  they  relate.  But  this  rule  is  by  no  means  of 
universal  application."  The  court  then  quoted  approvingly  Baron 
Pork  in  Rawson  v.  Haigh,  2  Bing.  99,  as  saying : 

"It  ia  Impossible  to  tie  down  to  time  the  rule  as  to  tbe  declaratlona.  Wo 
must  Judge  from  all  the  circumstances  of  the  case.  We  need  not  go  to  the 
length  of  saying  that  a  declaration  made  a  month  after  the  fact  would,  of 
Itself,  be  admissible;  but  if,  as  In  tiie  present  case,  there  are  connecting 
circumstances.  It  may,  even  at  that  time,  form  a  part  of .  the  wta(.Ie  res 
gestse." 

After  quoting  other  cases,  the  court  said: 

"Here  the  principal  fact  Is  the  bodily  Injury.  The  res  gestae  are  the  state- 
ments of  the  cause  made  by  the  assured  almost  contemporaneously  with  Its 
occurrence,  and  those  relating  to  the  consequences  made  while  the  lattar 
subsisted  and  were  In  progress.  •  *  *  itigbtly  guarded  lu  its  practical 
application,  there  Is  no  principle  In  the  law  of  evidence  more  safe  In  Its 
results.  There  is  none  which  rests  on  a  more  solid  basis  of  reason  and  au- 
thority. W^e  think  it  was  properly  applied  In  the  court  below.  In  the  ordi- 
nary concerns  of  life  no  one  would  doubt  the  truth  of  these  declarations,  or 
hesitate  to  regard  them,  uncontradicted,  as  conclusive.  Their  probative 
force  would  not  be  questioned.  Unlike  much  other  evidence,  equally  cogent 
for  all  the  purposes  of  moral  conviction,  they  have  the  sanction  of  law  as 
well  as  of  reason.  The  want  of  this  concurrence  in  the  law  is  often  deeply 
to  be  regretted.  The  weight  of  this  reflection.  In  reference  to  the  case  under 
consida»tion.  Is  increased  by  the  fact  that  what  was  said  could  not  be  re- 
ceived as  'dying  declarations.*  although  the  person  who  made  them  was 
dead,  and  hence  could  not  be  called  as  a  witness." 

State  V.  Thompson,  132  Mo.  301,  34  S.  W.  31,  was  a  trial  for  mur- 
der, by  poison  contained  in  a  luncheon  claimed  to  have  been  handed 
deceased  by  the  defentdant.  It  was  held  that  the  statements  of  de- 
ceased, while  eating  the  luncheon,  as  to  how  and  from  whom  he  re- 
ceived it,  were  admissible  as  a  part  of  the  res  gestae. 

It  cannot  be  said  that  Stewart  certainly  had  no  knowledge  of  the 
fact  stated.  He,  Jack,  and  Lipscomb  were  at  the  rear  end  of  Jack's 
store,  talking,  the  afternoon  that  Lipscomb  gave  Stewart  the  capsule. 
Lipscomb  was  in  Jack's  store  that  afternoon.  What  knowledge 
Stewart  had  as  to  what  occurred  we  cannot  know.  It  is  enough  that 
he  makes  the  statement  as  a  fact.  The  jury  were,  of  course,  not 
bound  to  believe  the  statement.  If  the  circumstances  indicated  a 
want  of  knowledge  in  the  deqlarant  on  the  subject  of  the  declarations, 
that  would  be  considered  as  lessening  or  destroying  the  weight  of 
the  declarations.  That  would  be  for  the  Jury,  i  Greenl.  Ev.  160; 
People  V.  Taylor,  59  Cal.  640,  645.  In  Insurance  Co.  v.  Mosley, 
supra,  the  court  said,  referring  to  the  doctrine  of  res  gestae:  "The 
tendency  of  recent  adjudications  is  to  extend,  rather  than  to  narrow, 
the  doctrine."  And  Lord  Chief  Justice  Cockburn  said:  "People 
were  formerly  frightened,  out  of  their  wits  about  admitting  evidence, 
lest  juries  should  go  wrong.  In  modern  times  we  admit  the  evi- 
dence, and  discuss  its  weight."  Reg.  v.  Churchwardens,  etc.,  of 
Parish  of  Birmingham,  I  Best  &  S.  763 ;  State  v.  Thompson,  132  Mo. 
321,  34  S.  W.  31.  The  fact  that  the  defendant  now  is  allowed  to 
testify  has  greatly  tended  to  liberalize  the  rule  as  to  declarations 
daimed  to  be  part  of  the  res  gestae. 

The  case  has  been  argued  as  if  a  specific  objection  had  been  made 
separately  to  that  part  of  the  declaration  that  Jack  had  hired  Lips- 
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comb  to  kill  the  declarant,  and  we  have  examined  the  case  as  if 
such  objection  had  been  made,  and  we  are  of  opinion  that,  in  view 
of  all  the  circumstances,  this  case  should  not  be  reversed,  because 
this  declaration  was  admitted.  ' 

Other  Objections  to  Evidence. 

To  make  Lipscomb's  acts  evidence  against  Jack,  it  was  necessary 
to  show  that  they  had  conspired  to  defraud  the  defendant.  It  is  not 
often,  that  direct  proof  of  such  a  conspiracy  can  be  made.  Usually 
it  must  be  proved  by  a  variety  of  circumstances.  One  circumstance, 
standing  alone,  may  seem  trivial ;  but,  if  it  is  relevant,  it  is  evidence, 
and  many  circumstances  may  be  convincing  proof.  It  was  admissi- 
ble to  prove  Jack's  relations  to  Lipscomb, — that  they  appeared  to  be 
unfriendly,  but  were  in  fact  on  good  terms,  and  that  they  were  con- 
nected in  securing  other  fraudulent  insurance.  Jack's  declarations 
that  Lipscomb  was  a  "very  handy  man  for  him  to  use  in  getting  out 
bad  insurance  risks,"  and  in  fact  any  circumstance,  were  admissible 
that  tended  to  show  they  were  acting  in  concert.  Objections  to 
such  evidence  were  all  properly  overruled.  It  is,  of  course,  true 
that  evidence  of  another  and  distinct  crime  committed  by  a  defend- 
ant, in  no  way  connected  with  the  one  for  which  he  is  on  trial,  is 
inadmissible.  If,  however,  the  evidence  is  relevant,  if  it  tends  to 
prove  the  commission  of  the  offense  for  which  the  defendant  is 
on  trial,  it  must  not  be  excluded  because  it  also  shows  that  the  de- 
fendant has  committed  another  offense.  Wood  v,  U.  S.,  i6  Pet.  342, 
10  L.  Ed  987 ;  Wallace  v.  State,  41  Fla.  547 ,  26  South.  713 ;  Barnett 
V.  Insurance  Co.,  115  Mich.  247,  73  N.  W.  372. 

One  of  the  issues  submitted  to  the  jury  was  whether  Jack  secured 
the  insurance  on  the  life  of  Stewart  in  good  faith  to  secure  a  debt 
Stewart  owed  him,  or  did  he  procure  it  for  improper  purposes,  and 
with  criminal  motives.  On  such  issue  it  was  admissible,  considering 
the  evidence  of  Lipscomb's  connection  with  Stewart's  death,  for  the 
defendant  to  show  that  Jack  and  Lipscomb  were  engaged  in  the 
business  of  procuring  fraudulent  insurance,  and  that  the  insurance 
on  Stewart's  life  was  a  part  of  such  scheme.  State  v.  Brady  (Iowa) 
69  N.  W.  290,  36  L.  R.  A.  693 ;  Beberstein  v.  Territory  (Okl.)  58 
Pac.  641;  People  v.  Summers,  115  Mich.  537,  73  N.  W.  818;  Car- 
roll V.  Com.,  84  Pa.  107;  Whart.  Cr.  Ev.  (9th  Ed.)  31;  3  Greenl. 
Ev.  15. 

After  Stewart's  death,  Jack  made  proof  to  secure  the  insurance 
money  on  his  life  by  sending  a  statement  to  Lipscomb,  to  be  signed 
by  him.  Lipscomb  was  at  that  time  in  jail,  charged  with  Stewart's 
murder.  The  record  also  shows  that  incidents  occurring  between 
Jack  and  Lipscomb,  and  statements  and  declarations  made  by  Lips- 
comb after  Stewart's  death,  were  received  in  evidence.  It  is  urged 
here  that  there  was  error  in  receiving  this  evidence,  because,  if  a 
conspiracy  had  been  established  to  kill  Charles  T.  Stewart,  the  same 
had  b*en  accomplished,  and  that  no  declarations  or  conduct  of  Lips- 
comb could  be  admissible  in  evidence  against  Guy  Jack  after  the 
accomplishment  of  the  conspiracy.  The  fallacy  of  this  position  is 
that  the  conspiracy  did  not  have  for  its  aim  and  end  the  killing  of 
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Stewart.  The  purpose  of  the  conspiracy  was  to  get  the  insurance 
on  his  life.  If  this  could  have  been  accomplished  without  Stewart's 
death,  he  probably  would  not  have  been  poisoned.  His  deatli  was 
an  incident,  but  not  the  end,  of  the  conspiracy.  If,  after  his  death, 
part  of  the  insurance  money  had  been  collected,  and  divided  between 
Jack  and  Lipscomb,  can  any  one  doubt  that  such  evidence  would 
have  been  admissible  as  tending  to  show  the  conspiracy  and  its  pur- 
pose ?  The  court  did  not  err,  we  think,  in  admitting  proof  of  the 
conduct  of  Lipscomb,  after  the  death  of  Stewart.  Holt  v.  State 
(Tex.  Cr.  App.)  46  S.  W.  829;  State  v.  Byers  (Mont.)  41  Pac.  708. 

Charge  of  the  Court, 

The  entire  charge  of  the  court  is  in  the  bill  of  exceptions.  The 
bill  of  exceptions  shows  that  plaintiffs  reserved  an  exception  to  the 
whole  charge.  Such  exception  to  the  entire  charge,  consisting^ 
as  in  this  case,  of  several  closely  printed  pages,  cannot  avail  to  se- 
cure a  reversal. 

This  exception  is  also  reserved :  "We  also  except  to  the  language 
read  by  your  honor  from  the  book."  The  bill  of  exceptions  does 
not  show  what  language  was  read  from  the  book.  The  assignment 
of  error  following  this  exception  purports  to  set  out  what  was  read 
by  the  trial  judge  as  a  part  of  his  charge.  But  we  cannot  consider 
statements  of  fact  in  the  assignment  of  errors  not  based  on  the  bill 
of  exceptions.  Unless  the  bill  of  exceptions  certified  by  the  judge 
showed  what  was  read  as  a  part  of  his  charge,  and  the  exception 
thereto,  the  question  is  not  before  this  court  for  review. 

The  court  was  requested  by  the  plaintiff  to  charge  the  jury  that 
they  "must  be  satisfied  beyond  a  reasonable  doubt  arising  from  the 
evidence  that  Guy  Jack  was,  implicated  in  the  murder."  The  court 
said,  "I  do  not  think  that  is  the  law,  and  I  decline  to  give  the  in- 
struction." This  is  a  civil  case.  The  defendant,  by  plea,  averred 
that  Guy  Jack,  the  plaintiff,  aided  and  abetted  Lipscomb  or  procured 
him  to  murder  Stewart,  the  insured.  The  burden  was  on  the  defend- 
ant to  prove  its  plea,  but  it  was  not  required  to  prove  it  beyond  a 
reasonable  doubt.  If  the  jury  was,  by  all  the  evidence,  satisfied  and 
convinced  that  the  plea  was  true,  that  was  sufficient. 

Written  Instructions  Requested. 

It  appears  from  the  printed  transcript  that  during  the  progress  of 
the  trial  the  judge  presiding  requested  the  attorneys  for  the  parties 
to  present  to  the  court  written  instructions,  so  that  the  court  might 
be  advised  as  to  their  respective  theories  of  the  case.  The  attor- 
neys for  the  plaintiffs  banded  to  the  court  before  the  argument  be- 
gan 30  separate  written  charges,  numbered  from  I  to  30,  inclusive. 
Some  of  these  charges  were  marked,  "Given  for  the  convenience 
of  the  court  in  charging  the  jury."  "The  remaining  instructions," 
the  transcript  states,  were  not  passed  upon  by  the  court,  nor  were 
any  exceptions  taken  by  the  plaintiff  on  account  of  the  failure  of 
the  court  to  give  the  instruction  to  the  jury,  or  to  mark  them  "Given" 
or  "Refused."  It  is  assigned  as  error  that  the  court  did  not  give 
these  30  charges.   These  charges  do  not  even  appear  in  the  bill  of 
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exceptions.  The  bill  of  exceptions  does  not  show  that  any  excep- 
tions were  reserved  to  the  refusal  of  the  court  to  give  them.  On 
the  contrary,  the  statement  which  follows  the  copy  of  the  charges 
in  the  transcript  shows  affirmatively  no  exceptions  were  taken  to 
the  failure  of  the  court  to  give  the  charges.  Unless  it  appears  in 
the  bill  of  exceptions  that  a  charge  was  requested,  and  refused  by 
the  court,  and  an  exception  duly  reserved,  no  question  is  presented 
in  regard  to  such  charge  for  decision  by  this  court.  These  charges 
are  embodied  a  second  time  in  the  transcript,  being  set  out  in  a 
motion  for  a  new  trial,  the  refusal  to  give  them  being  assigned  as 
one  of  many  grounds  for  a  new  trial.  The  refusal  of  the  court  to 
grant  a  new  trial  is  assigned  as  error.  We  have  often  held  that  the 
granting  or  refusing  a  new  trial  is  in  the  discretion  of  the  trial  court, 
and  that  its  decision  cannot  be  reviewed  by  this  court.  Such  is  the 
unvarying  rule  of  the  federal  courts. 

Mrs.  Stewart's  Alleged  Interest. 

Lillie  A.  Stewart,  widow  of  the  insured,  was  joined  as 'plaintiff 
in  the  suit.  In  rulings  on  the  admission  of  evidence  and  in  the 
charge  to  the  jury  the  trial  court  held  that  on  the  undisputed  evi- 
dence she  had  no  interest  in  the  action.  The  policy  in  suit  was  made 
payable,  not  to  his  wife,  but  to  the  executors  or  administrators  of 
the  insured.  Charles  T.  Stewart,  the  insured,  assigned  the  policy, 
with  the  consent  of  the  insurance  company,  to  Guy  Jack.  No  other 
assignment  of  it  had  been  made.  The  declaration  filed  by  both  of 
the  plaintiffs  states  these  facts.  For  the  purpose  of  showing  an  in- 
terest in  Mrs.  Stewart,  it  is  alleged  in  the  declaration  that  she  "fur- 
nished proofs  claiming  the  proceeds  of  said  policy  as  the  widow 
and  only  heir  at  law  of  said  Charles  T.  Stewart,"  and  that  Guy  Jack 
had  furnished  proofs  claiming  the  proceeds  of  the  policy  under  the 
assignment  from  the  insured.  Then  follows  the  statement  that  "plain- 
tiffs have  adjusted  their  respective  claims  to  the  proceeds  of  said 
poticy  of  insurance,  and  agreed  on  a  basis  of  settlement  of  the  same." 
There  is  evidence  in  the  record  that  Charles  T.  Stewart  owed  debts 
at  his  death.  If  the  assignment  is  to  be  regarded.  Jack  alone,  as 
assignee,  owns  the  policy;  if  the  assignment  be  ignored,  the  policy 
being  payable  to  the  executors  or  administrators  of  the  insured, 
they  alone  could  sue  on  it.  In  Insurance  Co.  v.  Jack,  76  Miss.  788, 
25  South.  871,  an  action  was  brought  by  Jack  and  Mrs.  Stewart  on 
a  life  insurance  policy  assigned  to  Jack,  which  was  paj^able  to  the 
executors  or  administrators  of  the  insured.  The  court  held — prop- 
erly, we  think — that  Mrs.  Stewart  was  a  stranger  to  the  contract; 
that,  if  she  had  made  an  agreement  with  Jack  as  to  a  division  of  the 
proceeds,  that  was  a  contract  with  which  the  insurance  company  had 
no  concern.  We  concur  in  this  view.  The  record  in  this  case  shows 
airmativcly  that  Mrs.  Stewart  had  no  right  of  action  on  the  policy. 
In  this  case,  by  her  pleading,  she  is  affirming  that  the  policy  was  as- 
signed to  Jack. 

The  judgment  of  the  circuit  court  is  affirmed. 
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thereof,  and  for  the  approi»*iation  of  the  same,  When  collected,  to 
the  payment  of  the  principal  and  interest  of  the  bonds  issued  by  the 
town.  An  act  of  the  legislature  of  Minnesota  approved  February 
27,  1869,  amends  the  act  of  March  6,  x86S,  in  certain  particulars 
unnecessary  now  to  be  referred  to. 

It  is  contended  by  plaintiff  in  error  that  the  provisions  of  Gen.  St. 
1866,  c.  II,  §  78,  are  applicable  to  and  control  the  present  case,  and 
that  the  limit  of  indebtedness  there  fixed,  namely,  such  as  shall 
not  exceed  10  mi^ls  on  the  dollar  of  taxable  property  of  the  town, 
exhausted  the  power  of  the  town.  It  is  admitted  that  $15^000,  the 
aggregate  of  the  bonds  issued,  exceed  that  limit.  It  is  contended, 
on  the  other  hand,  by  the  defendant  in  error,  that  tht  provisions 
of  the  General  Statutes  already  quoted  are  not  applicable  to  the 
creation  of  the  bonded  indebtedness  in  question,  but  that  the  Spe- 
cial Acts  of  1868  and  1869  conferred  ample  authority  upon  any  town 
to  incur  an  indebtedness  in  aid  of  the  construction  of  railroads 
through  the  county,  in  any  amount  which  might  be  agreed  upon 
by  a  majority  of  the  qualified  voters  of  the  town.  The  trial  court 
adopted  the  latter  view,  and  ruled  accordingly.  The  correctness 
of  this  ruling  only  is  brought  to  our  attention  by  the  assignment 
of  errors. 

The  general  statutes  relating  to  township  organization  (section 
107,  c.  10,  Gen.  St.  1866)  place  no  limit  upon  the  power  of  towns  to 
create  debts,  the  only  condition  thereto  being  an  authorization  by 
a  majority  of  the  voters  of  the  town;  but  chapter  11,  §  78,  relating 
to  the  levy  of  taxes,  fixes  a  limit  of  taxation  for  tovmship  purposes 
not  exceeding  10  mills  on  the  dollar  of  the  taxable  property  of  the 
township,  but  contains  a  very  significant  proviso,  as  follows : 

"And  provided  fnrtber  that  nothing  In  this  section  sbaU  be  constmed  to 
prevent  the  conntr  commlsslouers,  township  supervisors,  or  corporate  au- 
thorities of  any  dty,  town  or  village  from  levylns  any  tax  which  by  any 

special  law  they  are  authorized  to  levy." 

Section  79  of  the  same  chapter  contains  a  prohibition  against  con- 
tracting any  debt  or  incurring  any  pecuniary  liability  by  a  town 
which  will  render  necessary  the  levy  of  a  higher  rate  of  tax  than 
the  maximum  rate  prescribed  by  section  78,  namely,  10  mills  on 
the  dollar  of  the  taxable  property  of  the  town,  but  this  last-men- 
tioned prohibition  contains  a  very  significant  exception.  It  reads 
as  follows : 

"It  Bhall  be  unlawful  for  the  corporate  authorities  of  any  •  *  *  town- 
ship. •  *  •  unless  specially  and  expressly  authorized  by  law,  to  contract 
any  debt  •  •  •  for  tlie  payment  of  either  principal  or  Interest  of  which 
•  •  •  It  v^l  be  necessary  to  levy  •  •  •  a  higher  rate  of  tax  than  the 
maxlmnm  rate  prescribed  by  this  chapter." 

From  the  foregoing  provisions  of  the  general  laws  relating  to 
townslup  organization  and  taxes,  it  is,  we  think,  very  obvious  that 
the  legislature  of  Minnesota  first  adopted  a  generad  rule  prohibiting 
the  creation  of  any  debt  by  a  town  in  excess  of  10  mills  on  the  dollar 
af  the  valuation  of  its  taxable  property,  and  at  the  same  time  made 
provision  for  exceptional  cases  when  it  could,  by  the  passage  of  a 
special  law,  permit  a  town  to  create  an  indebtedness  in  excess  of 
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that  limit,  provided  only  it  secured  the  consent  of  a  majority  of  the 
voters  of  the  town  thereto.  In  other  words,  the  legislature  seems 
to  liave  thought  that  its  own  legislative  wisdom  and  discretion  and 
the  will  of  the  majority  of  the  voters  of  the  town,  taken  together, 
would  afford  adequate  safeguards  against  improvidence  when  any 
special  occasion  should  arise  suggesting  the  advisability  of  contract- 
ing indebtedness  in  excess  of  the  limit  fixed  by  the  general  law. 

We  are  now  brought  to  the  inquiry  whether  the  legislature  en- 
acted any  special  law  authorizing  the  plaintiff  in  error  to  contract 
the  indebtedness  in  question.  Attention  iias  already  been  called  to 
the  act  ai^»roved  March  6,  iS68.  Section  x  of  tha^  act  exju-essly 
authorizes  each  town  in  the  cotmties  of  Filmore,  Mower,  Freeborn, 
Faribault,  Martin,  and  Jackson  "to  issue  bonds  as  hereinafter  pro- 
videdf  to  aid  in  the  construction  of  any  railroad  running  into  or 
proposed  to  be  built  through  either  or  all  of  the  counties  aforesaid." 
No  limit  is  there  placed  upon  the  amount  of  bonds  to  be  issued 
except  such  as  is  comprehended  in  the  words  underscored,  "as  here- 
inafter provided."  Section  2  prescribes  the  minimum  face  value  of 
the  bonds,  the  rate  of  interest  they  shall  bear,  and  how  they  shall 
be  execnted.  Section  3  is  as  follows:  "Any  town  in  either  of  the 
aforesaid  counties  may  at  any  annual  or  regularly  called  special 
meeting  by  vote  of  the  majority  of  the  legal  voters  of  such  town, 
present  and  voting,  fix  the  amount  and  size  of  bonds  to  be  issued 
by  such  town,  the  rate  of  interest,"  etc.  Section  4  provides  a  com- 
plete scheme  for  levying  a  tax  upon  the  real  and  personal  property 
of  the  town  in  an  amount  "not  less  than  the  principal  and  interest 
upon  such  bonds,"  and  to  "apportion  the  same  upon  such  years  as 
may  be  deemed  expedient,"  and  also  for  the  collection  and  payment 
of  such  tax  to  the  town  treasurer,  to  be  by  him  applied  "in  payment 
of  the  principal  smd  interest  of  the  bonds  issued  by  the  town."  It 
thus  appears  that  this  act  is  complete  in  itself,  and  requires  no  resort 
to  the  general  law  for  its  enforcement.  It  authorizes  the  issuing 
of  bonds,  and  provides  a  full  scheme  of  taxation  to  secure  funds 
for  their  payment. 

But  it  is  contended  by  the  plaintiff  in  error  that  the  words  found 
in  section  3,  authorizing  the  majority  of  the  legal  voters  to  "fix  the 
amount  and  size  of  bonds,"  must  be  read  in  connection  with  the 
general  law,  and  be  supplemented  by  the  words  found  in  that  law, 
namely,  ''not  exceeding  ten  milts  on  the  dollar  on  the  taxable  pro{>- 
erty  of  the  township.'  We  are  unable  to  agree  with  this  conten- 
tion of  counsel,  for  the  following  reasons :  First,  the  legislature, 
as  already  observed,  undertook  to  provide  a  complete  scheme  to 
accomplish  the  desired  purpose,  and  we  should  not  presume,  in  the 
absence  of  a  plain  and  clear  intent  to  the  contrary,  that  it  meant 
wiiat  it  did  not  say;  second,  the  act  in  question  is  obviously  the 
exercise  of  a  power  reserved  to  the  legislature  by  the  general  law 
(sections  78,  79,  c.  11,  Gen.  St.  i866)  to  permit,  by  special  law,  in 
exceptional  cases,  the  creation  of  debts  by  towns  in  excess  of  the 
limit  prescribed  by  the  general  law;  third,  the  act  of  1868,  by  clear 
and  unmistakable  language,  authorizes  each  town  in  Freeborn 
county,  among  others,  to  issue  bonds  "as  hereinafter  provided," 
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and  then  provides  for  an  election,  conferring  upon  the  majority  of 
the  legal  voters  of  the  town  power  to  "fix  the  .amount  of  bonds 
*  *  *  to  be  issued."  In  other  words,  the  legislature,'  being  sat- 
isfied that  the  best  interests  of  the  towns  justified  them  in  extend" 
ing  aid  to  railroad  construction  in  their  counties,  left  it  to  the  judg- 
ment of  the  majority  of  the  legal  voters  to  determine  whether  the 
towns  should  grant  any  aid,  and,  if  so,  to  fix  the  amount  of  such 
aid.  The  whole  matter  relative  to  the  amount  of  bonds  to  be  issued 
was  relegated  to  the  judgment  of  the  legal  voters  of  the  town,  who, 
by  self-imposed  taxation,  were  required  to  make  provision  for  the 
payment  of  the  same. 

The  foregoing  conclusions  are  in  harmony  with  the  views  ex- 
ra-essed  by  the  supreme  court  of  Minnesota  in  the  case  of  State  v. 
Town  of  Clark,  23  Minn.  422.  The  town  of  Clark  was  one  of  the 
towns  in  Faribault  county  which  issued  bonds  in  aid  of  a  railroad, 
under  the  provisions  of  the  act  of  March  6,  1868.  In  1872  the  con- 
stitution of  Minnesota  was  amended  so  as  to  create  an  effectual 
inhibition  against  contracting  any  indebtedness  by  towns  in  excess 
of  10  per  cent,  of  the  value  of  their  taxable  property.  It  was  con- 
tended by  the  town  that  the  constitutional  amendment  abrogated 
the  act  of  1868,  so  that  no  authority  to  issue  bonds  thereunder 
ejdsted  after  the  adoption  of  the  constitutional  amendment.  The 
court  in  its  opinion  takes  occasion  to  say : 

"By  Sp.  Laws  1868,  c.  24,  as  amended  by  Sp.  Laws  1SQ9.  c.  44.  and  Sp. 
Laws  1870,  c.  49,  any  town  In  tlie  county  of  Faribault  was  authorized  to 
Issue  bonds  to  aid  in  the  construction  of  any  railroad  running  Into  sucb 
county.  No  limit  was  placed  upon  the  amount  of  bonds  which  migbt  be 
Issued  by  any  town  upon  tbe  determination  of  Its  voters.  *  •  •  Prior  to 
the  taking  effect  of  tbis  [constitutional!  amendment,  the  power  of  tbe  leptls- 
latore  to  authorize  tbe  Issutng  of  bonds  or  the  incurring  of  indebtedness  [in 
aid  of  railrojids]  by  any  of  tlie  munfclpal  corporations  mentioned  was  un- 
limited as  respected  tlie  amount  of  bonds  and  indebtedness.  •  •  •  At 
the  time  when  the  amendment  was  made  [in  1872],  the  laws  under  which 
the  town  of  Clark  was  authorized  to  issue  tbe  bonds  in  question  bud  been 
enacted  and  were  Id  full  force.  Tbey  placed  no  limit  upon  tbe  amount  of 
bonds  Issuable,  save  sucb  as  migbt  be  fixed  by  the  voters." 

While  it  may  be  said  that  the.  real  question  now  under  consider- 
ation was  not  necessarily  involved  in  that  case,  and  therefore  that 

the  opinion  expressed  by  the  supreme  court  is  not  such  an  inter- 
pretation of  local  law  as,  under  recognized  principles,  should  con- 
trol our  judgment,  it  is  nevertheless  true  that  the  supreme  court 
in  that  case  had  the  general  subject  before  it,  and  expressed  views 
in  harmony  with  reason,  and.  which  commend  themselves  to  our 
judgment. 

In  the  case  of  State  v.  Routh,  6l  Minn.  205,  206,  63  N.  W.  62I, 
622,  the  supreme  court  had  under  consideration  the  rule  governing 
the  constructibn  of  statutes  of  Minnesota,  and  announced,  its  con- 
clusion as  follows : 

"When  a  general  intention  Is  expressed,  and  also  a  particular  ooe  wblcb 
Is  Inconsistent  with  the  general  one,  the  particular  intention  will  be  con- 
sidered an  excepttrn  to  the  general  one;  that  Is,  where  .1  special  law  which 
applies  to  a  limited  district,  as  a  city,  confilcta  with  a  previous  gmeral  law. 
the  latter  yields  to  the  former." 
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lo  the  case  of  Board  of  Com'rs  of  Seward  Co.,  Kan.,  v.  JEtna 
Life  Ins.  Co.,  32  C.  C.  A.  585,  590.  90  Fed.  222,  227,  the  rule  was 
laid  down  by  this  court  thus : 

"Privates  granted  by  special  act  are  not  affected  by  Inconsistent  general 
legisIatkHD  on  the  same  subject  but  the  special  act  and  the  general  laws 
must  stand  together,  the  one  as  the  law  of  the  particular  case,  and  the  other 
as  the  general  law  of  the  land." 

To  the  same  effect  also  are  the  following  authorities:  Town- 
send  V.  Little,  109  U.  S.  504,  512,  3  Sup.  Ct.  357,  27  L.  Ed.  1012; 
Gowen  v.  Harley,  6  C.  C.  A.  190,  56  Fed,  973;  Felt  v.  Felt,  19, Wis. 
193,  196;  Kx  parte  Smith,  40  CaL  419;  C5rane  v.  Reeder,  22. Mich. 
322;  Suth.  St.  Const.  §§  158,  159. 

For  the  reasons  hereinbefore  stated,  and  on  the  authorities  cited, 
we  entertain  no  doubt  that  the  trial  court  correctly  ruled  that  the 
special  act  of  1868  conferred  ample  authority  upon  the  town  of  Al- 
den  to  incar  the  indebtedness '  represented  by  the  bonds  in  question. 

Our  attention  was  called  in  the  argument  to  several  acts  of  the 
legislature  of  Minnesota  passed  in  1871,  1875,  tSSr,  and  1883,  rec- 
ognizing the  validity  of  the  bonds  in  question,  and  also  to  the  fact 
that  the  town  of  Alden  had  levied  taxes  to  pay  the  interest  on  the 
bends  from  year  to  year,  beginning  with  1871  and  ending  with  1897, 
and  had  actually  paid  the  same  without  objection,  and  without  any 
claim  that  the  bonds  were  invalid;  and  it  was  argued  with  much 
force  and  persuasiveness  that  the  acts  of  the  legislature  in  question 
constitute  a  legislative  recognition  of  the  validity  of  the  bonds,  and 
that  the  acts  of  the  town  in  levying  taxes  and  paying  the  interest 
on  the  bonds  for  a  period  of  nearly  30  years  evince  a  construction 
of  the  statutes  by  the  parties  in  interest  in  harmony  with  the  con- 
tention of  the  defendant  in  error,  and  that  these  acts  of  the  state 
and  of  the  parties  should  be  given  force  in  the  determination  of 
the  question  now  involved. 

It  is  certainly  true  that,  in  cases  of  doubt  concerning  the  true  in- 
terpretation to  be  placed  upon  legislative  enactments,  resort  may  be 
had  to  contemporaneous,  and  even  subsequent,  legislation,  to  as- 
CCTtain  the  true  intent  and  meaning  of  that  in  question ;  and  it  has 
been  held  by  this  court  in  the  cases  of  County  of  Washington  v. 
Williams  and  Blair  v.  County  of  Washington  (decided  at  its  last 
May  term;  C.  C.  A.)  iii  Fed.  801,  that,  even  in  cases  involving  the 
power  of  a  municipality  to  aid  in  the  construction  of  a  railroad,  a 
liberal  interpretation  should  be  placed  upon  the  act  claimed  to  con- 
fer the  power  when  first  brought  in  question  after  the  lapse  of  many 
years  of  continuous  recognition  of  tne  valiHity  of  the  bonds  issued 
thereunder.  But,  in  the  view  we  have  taken  of  the  legislation  in- 
volved in  this  case,  we  find  no  occasion  to  resort  to  these  extra- 
neous aids.  The  act  of  March  6,  i868,  for  the  reasons  hereinbefore 
stated,  conferred  adequate  power  upon  the  town  of  Alden  to  issue 
the  series  of  bonds  in  question. 

Some  other  questions  were  discussed  by  counsel  at  the  argument 
and  in  their  briefs,  but,  as  they  are  not  based  upon  any  assignmeni 
of  error,  they  require  no  consideration  at  our  hands. 
The  judgment  of  the  circuit  court  is  affirmed. 
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(drcnlt  Court  of  Appeals,  First  Glrcalt  June  14.  1901.) 


No  378. 


Mastbb  ahd  Sebtakt— Injobt  thbodoh  Nbolisbkcb  or  Sdfebihtbhdbkt — 
MAflsACHnaBTTS  Statutb. 

The  proTlalon  of  the  MaBsachnsetts  employera'  liability  act  wblcli 
fives  a  right  of  action  against  an  employer  for  a  personal  Injury  caused 
to  an  employe  "by  reason  of  the  negligence  of  any  person  In  the  service 
of  the  employer,  entmsted  with  and  ^ercising  saperintendcnce,  whose 
sole  or  principal  dnty  Is  that  of  snperlntendence,"  Is  remedial  In  char- 
acter, and  not  to  be  so  artificially  and  narrowly  constmed  that  the  fact, 
alone,  that  one  given  authority  of  superintendence  works  with  his  hands 
the  greater  part  of  the  time,  necessarily  excludes  him  from  being  one 
whose  *l)rlnclpal  business  Is  that  of  snperlntendence."  nor  do  the  deci- 
sions of  the  supreme  Judicial  court  of  the  state  thereon  reanlre  sueb  a 
cottstmction;  and  where  a  superintendent,  although  so  working  himself, 
is  also  during  the  same  time  that  he  Is  working  actively  exercising  the 
duty  of  superintendence,  that  may  be  found.  In  a  proper  case,  to  be  such 
^'prbidpal  bnsineBS." 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Walter  T.  Badger  (Solomon  Lincoln,  on  the  brief),  for  plaintiff  in 
error. 

William  A.  Pew,  Jr.,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

PUTNAM,  Circuit  Judge.  In  this  case  there  were  a  verdict  and 
a  judgment  for  the  plaintiff  below,  and  the  defendant  below  sued 
out  this  writ  of  error.  It  will  be  convenient  to  use  the  word  "plain- 
tiff" as  indicating  the  plaintiff  below,  and  "defendant"  as  indicating 
the  defendant  bdow. 

The  action  rests  on  the  provision  in  the  employer's  liability  act 
of  Massachusetts  which  gives  a  right  of  action  for  a  personal  injury 
caused  to  an  employe,  "by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer,  entrusted  with  and  exercising  superin- 
tendence, whose  sole  or  principal  duty  is  that  of  superintendence." 
The  defendant's  proposition  is  as  follows:  One  who  labors  the 
"most  of  the  time  with  his  hands"  is  not  a  superintendent,  within  the 
meaning  of  the  statute.  He  puts  it  to  the  diect  that  the  statutory 
word  "principal"  means  principal  in  point  of  time,  and  that  the  idea 
that  it  means  principal  in  point  of  importance  has  been  expressly 
negatived.  He  maintains  that  this  is  an  arbitrary  rule  appUed  by 
the  supreme  judicial  court  of  Massachusetts  to  the  construction  of 
this  statute,  with  reference  to  the  circumstances  which  he  claims  the 
jury  would  have  been  justified  in  finding  to  have  existed  in  the  case 
before  us,  and  he  asked  an  instruction  to  the  jury  accordingly.  This 
was  not  given. 

The  plaintiff  was  engaged  in  drilling  in  the  defendant's  granite 
quarry.   While  so  employed  he  was  struck  from  behind  by  a  n>pe. 
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and  was  thrown  down  and  injured.  The  rope  was  in  use  to  hold 
down  the  blocks  of  a  derrick  in  the  same  quarry,  and  it  was  being 
tightened  by  the  alleged  orders  of  one  Anderson  when  it  struck  the 
plaintiff.  There  was  evidence  tending  to  show  that  Anderson  was 
negligent,  and  that  his  negligence  caused  the  injury. 

Anderson  was  employed, by  the  defendant  with  the  gang  in  which 
the  plaintiff  was  working.  The  defendant  testified  that  he  had  a  man 
under  him  who  acted  for  him  when  he  was  away, — one  Edward 
Dyer;  that  he  was  sometimes  there  himself,  and  "then  Dyer  was 
there" ;  that  he  had  four  gangs  of  men  (that  is,  one  for  each  d-rrick) ; 
that  there  was  one  man  to  take  charge  of  each  of  these  gangs; 
that  Anderson  had  charge  of  one  of  them,  consisting  of  from  six 
to  seven  men ;  that  Anderson  would  go  into  the  quarry  in  the  morn- 
ing, and  put  on  the  chalk  line,  and  tell  the  men  to  cut  that  line ;  that 
he  would  see  that  the  stone  was  all  right ;  that,  if  he  (the  defendant) 
had  an  order  for  any  particular  dimension  of  stone,  he  would  write 
it  off  on  a  card  and  give  it  to  Anderson ;  that  Anderson  would  get  it 
out  and  hoist  it  up ;  that,  when  Anderson  was  not  otherwise  engaged, 
be  would  take  his  hammer  and  go  to  work  with  the  rest  of  the  gang, 
— ^"just  the  same  as  the  rest  of  them" ;  and  that  he  (the  defendant) 
paid  the  quarryman  from  14  to  17  cents  an  hour,  and  Anderson 
about  25  or  30  cents.  Anderson  testified  that  the  superintendent 
told  him  what  kind  of  stone  he  wanted,  and  that  he  did  the  rest ;  that 
he  would  make  up  his  mind  where  he  would  get  out  stones,  and  took 
them  wherever  he  plea.«ed  from  the  ledge  on  which  he  was  directed 
to  work ;  that  he  laid  out  the  lines ;  that,  after  the  stones  were  split 
and  blown  out,  they  were  hoisted  up  on  the  bank,  and  were  there  put 
on  a  railtoad  train  or  wagons ;  that  he  had  charge  of  the  stones  from 
the  time  they  were  started  in  the  pit  until  they  left  the  quarry;  that 
the  man  in  charge  of  the  derrick  was  under  him,  and  also  the  en- 
gineer, the  tool  boy,  and  the  signalman ;  and  that  he  told  them  what 
he  wanted  done,  and  they  did  it.  This  evidence  leaves  it  entirely 
plain  that,  although  the  plaintiff  worked  with  Anderson  and  Ander- 
son worked  with  the  plaintiff,  they  were  not  wholly  employed  in  the 
same  class  of  labor,  and  that  Anderson  had  under  his  charge  men 
not  engaged  in  drilling,  and  therefore  men  not  engaged  in  precisely 
the  same  labor  in  which  the  plaintiff  was  engaged,  although  in  the 
common  work  and  in  the  same  gang.  It  is  not  questioned  that 
Anderson  was  the  "boss"  of  the  gang,  in  the  way  in  which  that  ex- 
pression is  commonly  used,  nor  that  the  jury  might  properly  have 
found  that  he  was  engaged,  at  least  to  some  extent,  in  superintend- 
ence, within  the  meaning  of  the  statute. 

The  plaintiff,  referring  to  Anderson,  testified,  among  other  things, 
as  follows: 

**Q.  Wbat  was  he  doing  when  yon  were  at  work?  A.  Boued  ttiO  men. 
"Q.  Was  be  dolog  that  all  the  time?  A.  All  the  time. 

Was  he  present  during;  every  hour  of  the  day,  looking  after  the  men . 
and  watching  them?  A.  Tes." 

It  was  testimony  of  this  character  to  which  the  court  referred 
when  it  said  to  the  jury:  "There  is  some  evidence  in  this  case  that 
the  man  [Anderson],  while  at  work,  was  also  engaged  in  the  line  of 
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superintendence;  that,  even  if  working  with  his  hands,  he  was  en- 
gaged in  keeping  an  outlook  upon  the  work,  and  giving  directions 
to  the  men." 

At  the  outset  the  court  said  to  the  jury: 

"There  is  no  arbitrary  rule  by  which  yoti  can  determine,  or,  rather,  wUch 
I  can  state  to  you  as  a  mle  which  should  govern  your  determination  of  this 
question,  I  cannot  say  to  yon,  and  the  statute  does  not  mean,  that  because 
a  man  Is  engaged  a  fourth  of  the  time  In  giving  orders  or  directions  or  plan- 
ning the  work,  or  because  he  Is  engaged  a  half  of  the  time  in  manual  labor, 
the  question  should  turn  one  way  or  the  other,  or  three-fourths  of  the  time 
or  nine-tenths  of  the  time,  as  has  been  stated  In  one  of  the  decisions  of  the 
supreme  court  of  Massachusetts.  So  It  is  an  open  and  fair  qnestl  ;n  for  yon 
to  determine,  upon  your  experience  and  understanding  as  to  the  way  things 
are  done,  and  upon  the  evidence,  whether  It  was  either  the  sole  or  prlnt^inl 
duty  of  the  man  Anderson  to  supwlntrad  and  direct." 

Thereupon  the  defendant  made  the  following  request: 

"I  would  want  your  honor  to  cliarge  that,  If  the  jury  find  that  Anderson 
did  labor  most  of  the  time  with  his  bands,  he  was  not  a  superintendent, 
within  the  meaning  of  the  statute." 

The  court  replied  to  this,  "I  should  have  to  deny  that,  in  that  ab- 
stract form,"  but  it  reinstructed  the  jury  as  folU>ws : 

'^ere  seems  to  he  some  misunderstanding,  gwtlemen,  as  to  Jast  what  I 
said  with  respect  to  the  consideration  to  be  given  to  the  situation  If  Auder^ 
son  worked  with  his  hands  a  fourth  of  the  time,  a  half  of  the  time,  or  three- 
fourths  of  the  time,  or  nine-tenths  of  the  time.  I  did  not  Intend  to  say  to 
yon  that  such  expressions  on  the  part  of  the  witnesses  would  control,  or, 
if  yoQ  should  And  he  did  actuaUy  work  a  large  portlua  of  the  time  that  the 
question  of  superintendence  would  necessarily  turn  upon  tliat  fact  alone,  for 
the  reason  that  there  is  some  evidence  In  this  case  that  the  man,  while  at 
work,  was  also  engaged  In  the  line  of  superintendence;  that,  even  if  working 
with  his  hands,  he  was  engaged  In  keeping  an  outlook  upon  the  work  and 
giving  directions  to  the  men.  Of  course,  if  a  man  was  engaged  nine-tenths 
of  the  time,  or  perhaps  three-fourths  of  the  time,  or  more  than  half  the  time, 
In  actual  manual  labor,  giving  up  entirely  during  that  period  all  idea  of 
superintendence  or  direction,  throwiug  oft  his  responsibility  and  becoming 
altogether  a  common  laborer,  and  having  no  reference  to  the  direction  of  the 
work  or  ouQook  upon  what  was  going  on,  then  it  probably  would  follow  that 
he  was  not  a  superintendent,  or  not  a  superintendent  whose  clilef  duty  was 
superintendence.  But  If  at  the  same  time  that  he  was  laboring  he  was  giv- 
ing directions,  and  adhering  to  his  right  to  direct  and  superintend,  and  was 
actually  keeping  an  outiook  and  directing,  tSien  It  would  become  a  question 
for  you  to  determine,  notwithstanding  the  fact  of  manual  labor  for  a  greater 
or  less  portion  of  the  time;  It  would  be  a  question  for  you  to  settie  upon  all 
the  evidence,  taking  Into  consideration  all  the  evidence,  the  amount  of  labor, 
the  importance  of  superintendence,  the  extent  of  direction, — all  together, — 
for  you  to  determine  whether  his  chief  doty  was  that  of  superintendence." 

If  the  instructions  had  rested  where  the  court  first  left  them,  the 
charge  would,  perhaps,  have  been  deficient.  It  cannot,  however,  be 
doubted  that  what  the  court  added  after  the  defendant  made  the  re- 
quest which  we  have  cited  materially  modified  what  it  had  before 
said.  In  making  this  modification,  the  court  so  fully  expressed  itself 
to  the  jury  that  there  is  no  question  that  whatever  detrimental  im- 
OTessions  the  first  instructions  may  have  made  were  removed. 
Therefore  the  case  fairly  turns  on  the  question  whether  or  not  the 
final  instructions  were  correct,  and  sufficiently  full,  in  view  of  the 
request  made  by  the  defendant. 
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We  win  consider  in  their  dironological  order  the  various  decisions 
of  the  supreme  judicial  court  of  Massachusetts,  cited  to  us  by  either 
party. 

In  Malcobn  v.  Fuller,  152  Mass.  160,  25  N.  E.  83,  the  nisi  prius 
court,  in  charging  the  jury,  used  these  expressions  with  reference  to 
the  person  claimed  to  have  been  intrusted  with  superintendence : 

If  generally  or  prtndpaUy  be  Is  at  work  manually  with  his  bands,  then 
he  Is  not  a  man  whose  sole  or  principal  duty  Is  that  of  superintendence." 
'Hiat  is,  If  Stewart  was  set  to  work  with  a  gang  of  men,  and  exi>ected  to 
do  his  share,  either  of  holding  or  [wunding  the  drill,  and  was  generally  en- 
gaged  In  that  employment,  or  In  manual  employments  abcut  the  quarry, 
then  be  is  not  a  man  whose  sole  or  principal  duty  Is  that  of  superintendence." 

These  instructions,  however,  were  not  passed  on  by  the  court  in 
bench,  for  the  case  turned  on  the  fwoposition  that  the  act  which 
caused  the  injury  was  not  an  act  of  superintendence.  The  same  is 
tnie  as  to  Cashman  v.  Chase,  156  Mass.  342,  31  N.  E.  4,  in  which  the 
court  found  that  it  was  evident  that  in  operating  the  engine  the  per- 
son who  was  alleged  to  be  in  superintendence  "was  doing  the  work 
of  a  laborer,  acting  upon  the  directions  of  others,  and  not  directing 
them/'  Also,  in  Shepard  v.  Railroad,  158  Mass.  174,  33  N.  E.  508^ 
the  court  failed  to  state  why  it  held  that  the  section  foreman  in  that 
case  was  not  charged  with  superintendence,  within  the  meaning  of 
the  statute,  and  the  question  of  the  meaning  of  the  word  "principal" 
in  the  statute  was  not  specifically  raised.  Prendible  v.  Manufactur- 
ing Co.,  160  Mass.  131,  35  N.  E.  675,  also  fails  as  an  authority  ior 
either  party  before  us. 

In  O'Brien  v.  Rideout,  161  Mass.  170,  36  N.  E.  7^,  the  substance 
of  all  the  evidence  was  reported  in  the  bill  of  exceptions.  The  court 
below  ordered  a  verdict  for  the  defendant,  and  the  plaintiff  excepted. 
The  court  in  bench  overruled  this  exception.  The  foreman  stood  in 
umilar  relations  to  his  co-employes  as  Anderson  in  the  case  at  bar, 
because,  while  the  plaintiff  was  at  work  with  a  circular  saw,  sawing 
butternut  wood,  the  foreman,  while  employed  with  the  same  gang, 
was  giving  orders,  attending  to  grinding  tools,  piling  lumber,  and 
keeping  busy  generally.  The  court  said  that  the  evidence  would  not 
justify  a  finding  that  the  foreman  came  within  the  statute,  and  added 
what  was  said  by  one  of  the  witnesses,  to  the  effect  that  the  foreman 
was  "at  work  pretty  much  all  the  time  in  getting  out  lumber,  or 
piling  it  up,  or  arranging  it,  or  in  operating  saws."  While  it  is  quite 
possn>le  that  this  case  would  have  justified  us  in  sustaining  a  verdict 
for  the  defendant,  if  it  had  been  ordered  by  the  court  below,  and  all 
the  evidence  were  before  us,  it  fails  to  state  specifically  anything  by 
which  it  can  be  imderstood  whether  or  not  it  intended  to  lay  down 
an  arbitrary  rule  by  which  the  statute  is  to  be  construed,  or  whether 
it  only  referred  to  the  testimony  which  it  quoted  as  a  leading  fact, 
which,  under  the  circumstances,  brought  it  to  the  conclusion  which 
it  reached 

Dowd  V.  Railroad  Co.,  162  Mass.  185,  38  N.  E.  440,  so  far  as  the 
specific  point  which  we  have  before  us  is  concerned,  is  subject  to 
the  same  observation  as  Prendible  v.  Manufacturing  Co. 

A  case  which  is  thought  to  give  much  support  to  the  defendant's 
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position  is  O'Neil  v.  OXeary,  164  Mass.  387,  41  N.  E.  662.  This 
came  up  on  exceptions  to  a  refusal  at  nisi  prius  to  give  the  following 
instruction  requested  by  the  defendant,  appearing  at  page  389,  164 
Mass.,  and  page  662,  41  N.  £. : 

"There  Is  no  evidence  tbnt  McDonald  was  employed  as  a  saperlntendenti 
whose  sole  or  principal  duty  was  that  of  superintendence,  so  that  the  de- 
fendant can  be  held  liable  ft>r  tl&s  negligence  of  McDonald." 

The  court  in  bench,  considering  only  the  evidence  for  the  plain- 
tiffs, held  that  this  instruction  should  have  been  given.  It  abstracts 
that  evidence  at  page  390, 164  Mass.,  and  page  6631 41  N.  and  then 
proceeds  as  follows : 

"In  a  sense,  it  is  undoubtedly  true  that  superintendence  is  more  Important 
than  manual  labor;  and  so.  If  superintendence  Is  Intrusted  to  a  man  who 
also  works  with  his  hands,  it  may  be  said  that  bis  principal  duty  is  that  of 
superlntendenca  But  if  the  statute  bad  Intended  that  every  person  exer- 
cising superintendence  should  not  be  considered  a  fellow  serrant  with  a  per- 
son injured,  there  would  have  been  no  need  of  the  words  'whose  sole  or 
principal  duty  is  that  of  superintendence.'  These  words  must  have  a  rea- 
sonable Interpretation  given  to  them;  and  a  majority  of  the  court  Is  of  oplD> 
Ion  that  It  cannot  be  said  of  a  person  who  works  at  manual  labor,  to  0ie 
ertmt  shown  In  this  case,  that  his  principal  duty  la  that  of  8nperintendeDC&" 

It  is  to  be  observed  that  the  plaintiff's  case  contained  no  proof 
like  that  referred  to  in  the  charge  in  the  case  at  bar,  to  the  effect 
that  while  the  alleged  superintendent  was  at  work  he  "was  also  en- 
gaged in  the  line  of  superintendence,"  and  that,  "even  if  working 
with  his  hands,  he  was  engaged  in  keeping  an  outlook  upon  the 
work,  and  giving  directions  to  the  men."  In  other  words,  the  charge 
before  us  went  on  the  ground  that,  even  if  the  labor  performed  by 
Anderson  was  continuous,  the  jury  might  find,  on  the  evidence,  that 
it  was  of  such  a  character  as  did  not  prevent  him  from  also  at  the 
same  time  giving  superintendence  to  the  work,  and,  further,  that  he 
did  give  sitch  superintendence  continuously,  or  substantially  so.  Of 
course,  we  cannot  say  judicially  that  this  proposition  involves  any 
inconsistency.  Therefore  the  precise  circumstances  under  which  the 
case  at  bar  was  left  to  the  jury  were  not  brought  to  the  attention  of 
the  court  in  O'Neil  v.  O'Leary. 

Geloneck  v.  Pump  Co.,  165  Mass.  202,  216,  43  N.  K.  85,  is  too  in- 
definite to  be  of  use.  Crowley  v.  Cutting,  165  Mass.  43^  43  N.  E. 
197,  by  implication,  reaffirms  the  conclusion  in  O'Neil  v.  O  Leary; 
but  it  had  no  occasion,  to  pass  precisely  on  the  particular  question 
before  us.  Reynolds  v.  Barnard,  168  Mass.  226,  46  N.  E.  703,  is 
not  of  importance,  except  that  it  again  recognizes  the  conclusion  in 
O'Neil  v.  O'Leaiy.  The  case  turned  on  the  fact  that  the  proofs 
were  conflicting,  and  that  therefore  the  issue  was  properly  submitted 
to  the  jury.  It  again  failed  to  propound  the  precise  question  which 
the  evidence  and  the  charge  in  the  case  at  bar  raise. 

In  Gardner  v.  Telegraph  Co.,  170  Mass.  156,  48  N,  E.  937,  there 
was  a  verdict  for  the  defendant ;  and  the  sole  question  was  on  the 
admissibility  of  certain  evidence  offered  by  the  plaintiff  and  excluded. 
The  court  held  that  it  was  admissible  on  the  question  of  superin- 
tendence; using  this  expression,  which  we  will  refer  to  agfain: 
"This"  (that  is,  the  evidence  excluded)  "would  have  justified  the  jury 
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in  finding  that  he"  (that  is,  the  alleged  superintendent)  "was  some- 
thing more  than  a  mere  laborer  in  charge  of  a  gang."  Riou  v. 
Granite  Co..  171  Mass.  162,  50  N.  £.  525,  turned  on  the  fact  that  the 
act  out  of  which  the  injury  arose  was  not  an  act  of  superintendence. 
The  court,  by  referring  to  Reynolds  v.  Barnard,  168  Mass.  226,  46 
N.  E.  703,  reaffirmed  whatever  there  is  in  O'Neil  v.  O'Leary,  164 
Mass.  387,  41  N.  E.  662.    Eaves  v.  Manufacturing  Co.,  176  Mass. 

373»  57  N.  E.  669,  is  wholly  indefinite,  so  far  as  concerns  the 
question  which  we  have  to  determine. 

The  result  of  these  decisions  undoubtedly  establishes  as  a  general 
rule  what  is  restated  in  Reynolds  v.  Barnard,  168  Mass.,  at  page  228, 
46  N.  E.  704, — that,  when  aii  employ^  works  with  his  hands  the 
greater  portion  of  the  time,  he  cannot  superintend;  within  the  pur- 
view of  the  statute;  but  they  do  not  compel  us  to  the  conclusion 
that  this  rule  is  absolute,  and  to  be  applied  without  qualification 
under  exceptional  circumstances.  When,  as  said  in  what  we  have 
already  quoted  from  Gardner  v.  Telegraph  Co.,  the  alleged  superin- 
tendent is  only  "a  mere  laborer  in  charge  of  the  gang,"  this  general  ^ 
rule  might  well  be  applied,  if  not  as  a  rule  of  law,  at  least  as  a  rule 
of  presumption  of  fact  so  forcible  that  the  court  would  not  allow  a 
jury  to  disregard  it.  To  go  further,  however,  than  to  state  it  ordi- 
narily as  illustrative  for  the  guidance  of  juries,  would  give  an  artificial 
construction  to  a  statute  which  seems  simple,  plain  on  its  face,  and 
reasonable  in  its  purpose ;  and  it  would  also  hold  that  the  court  could 
assume  to  know  that  a  man  cannot  work  constantly  with  his  hands, 
and  yet  exercise  superintendence  in  such  manner  that  that  is  his 
{Hincipal  duty.  Such  an  assumption  would  be  so  forced  as  to  ex- 
clude the  possibility,  which  the  common  mind  knows  to  exist, — that 
not  only  may  an  employe  be  engaged  at  all  times  in  labor  with  his 
hands,  and  yet  exercise  superintendence  under  such  circumstances 
that  that  is  his  i»incipal  duty,  but  that,  also,  he  may  be  so  engaged 
under  such  peculiar  circumstances  that  quite  continuous  laboring 
with  his  hands  is  a  necessary  part  of  the  duty  of  superintendence. 
Since  none  of  the  decisions  which  have  come  to  our  observation 
were  rendered  under  circumstances  which  brought  to  the  attention  of 
the  court  the  exceptional  facts  in  support  of  which  the  plaintiff  pro- 
duced evidence  in  the  case  at  bar,  and  since,  therefore,  we  are  not 
concluded  thereby  with  reference  to  such  exceptional  facts,  and 
since,  moreover,  the  defendant's  proposition  would  compel  us  to  give 
an  artificial  and  narrow  construction  to  a  remedial  statute,  contrary 
to  the  just  and  reasonable  rules  ordinarily  applicable,  and  since,  also, 
the  alleged  superintendent  in  this  case  was,  as  we  have  shown, 
"something  more  than  a  mere  laborer  in  charge  of  a  gang,"  we 
are  unable  to  determine  that  the  instructions  given  the  jury  were  not 
suitable  and  sufficient. 

The  judgment  of  the  circuit  court  is  affirmed,  with  interest,  and  the 
defendant  in  error  recovers  the  costs  of  appeal 
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Ko.  410. 


1.  Bbbach  op  Coivtraof— Damages— Expense  iHOtmRSD— Lost  Frofita. 

Damages  based  on  the  estimated  expenses  Incurred  and  losses  of 
proQts  sustained  by  reason  of  defendant's  failure  to  complete  and  de- 
liver certain  vessels  wltbln  a  specified  time  are  not  recoverable  In  an 
action  for  breach  of  a  contract  to  complete  and  deliver  the  vessels 
within  the  specified  time,  though  the  purpose  for  which  the  vessels  were 
Intended  was  understood  by  the  parties,  such  damages  being  entlrdy 
conjectural. 

9k  8au£ — Keuotenesb  of  Dauagbs. 

Damages  based  on  the  loss  of  vessels  tn  a  hurricane  are  too  specula- 
Uve  to  be  recoverable  in  an  action  for  breach  of  a  contract  to  construct 
and  deliver  the  vessels  within  a  specified  time  at  a  designated  plaee. 
their  destruction  occurring  at  another  place. 

1.  Same— Mkasdrb  op  Dauages. 

In  the  absence  of  special  circumstances,  a  party  falling  to  complete 
and  deliver  vessels  within  a  specified  time  Is  liable  only  tit  the  amount 
of  the  interest  on  the  payments  made  prior  to  their  delivery  for  the  time 
of  the  d^y. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Charles  Morris  Howard,  for  plaintiflfs  in  error. 
Alexander  Preston  (J.  Alexander  Preston  and  Robert  Ludlow 
Preston,  on  the  brieO»  for  defendant  in  error. 

Heard  by  GOFF  and  SIMONTON,  Circuit  Judges,  and  JACK- 
SON, District  Judge. 

GOFF,  Circuit  Judge.  The  defendant  below,  also  the  defendant 
in  error,  contracted  with  the  plaintiffs  below,  who  are  also  the  plain- 
tiffs in  error,  under  a  written  contract  dated  September  6,  1899,  to 
build  for  them,  in  accordance  with  certain  specifications,  one  steel 
screw  tug,  and  to  complete  and  deliver  the  same  to  said  plaintiffs  on 
or  before  the  ist  day  of  January,  1900,  unless  prevented  by  providen- 
tial occurrence,  fire,  strikes  of  workmen,  or  other  obstacles  beyond 
their  power  to  control,  for  the  sum  of  $15,750.  The  defendant  also 
contracted  with  plaintiffs,  by  written  contract  dated  December  6, 
1899,  to  construct  for  them,  in  accordance  with  certain  described 
plans,  two  barges,  and  to  endeavor  to  complete  and  deliver  said 
barges  to  the  plaintiffs  on  or  before  the  ist  day  of  February,  1900, 
unless  prevented  by  providential  occurrences,  fires,  strikes  of  work- 
men, or  obstacles  beyond  their  power  to  control,  for  the  sum  of 
$11,500.  The  vessels  so  contracted  for  were  to  be  delivered  at 
Sparrow's  Point,  in  the  state  of  Maryland.  For  various  reasons,  not 
necessary  to  be  here  set  forth  in  full,  the  tug  and  barges  were  not 
actually  delivered  to  the  plaintiffs  until  July  21,  1900.  The  last  in- 
stallment of  pay  for  said  vessels  was  made  by  the  plaintiffs  to  the 
defendant  on  the  day  the  same  were  so  delivered,  and  the  plaintiffs 
on  that  day  duly  served  on  the  defendant  a  protest  in  writing,  reserv- 
ing to  themselves  all  rights  and  claims  that  they  might  be  entitled  to 
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because  of  said  delay.  The  plaintiffs  were  engaged  in  the  business 
of  manufacturing  and  selling  sugars,  having  i^aces  of  business  in 
Boston  and  Porto  Rico,  and  the  vessels  so  contracted  for  and  deliv- 
ered were  intended  to  be  used  during  the  sugar  season  of  1900.  The 
tug  and  barges  left  for  Porto  Rico  under  the  tow  of  a  larger  tug  on 
the  day  they  were  delivered  to  the  plaintiffs,  and, ,  after  having  ex- 
perienced tempestuous  weather  off  of  and  south  of  Cape  Hatteras, 
both  of  the  barges  were  lost ;  one  of  them  on  July  26th,  and  the  other 
on  the  following  day.  The  tug  was  compelled  to  return  to  Norfolk, 
but  afterwards  went  to  Porto  Rico  under  her  own  steam.  On  the 
5th  day  of  January,  1901,  the  plaintiffs  instituted  an  action  at  law  in 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland, 
claiming  damages  from  the  defendant  because  of  its  failure  to  com- 
plete and  deliver  said  vessels  according  to  the  terms  of  the  contract 
mentioned.  It  is  alleged  in  the  declaration  that  the  failure  to  com- 
plete and  deliver  said  vessels  was  not  caused  by  providential  occur- 
rences, fires,  strikes  of  workmen,  or  other  obstacles  beyond  the  de- 
fendant's power  to  control,  but  was  owing  to  the  negligence  of  the 
defendant ;  and  it  was  further  alleged  that  said  vessels  were  intended 
by  the  plaintiffs  for  use  in  connection  with  their  sugar  business  in 
Porto  Rico,  and  that  they  were  known  to  be  so  intended  by  both 
parties  to  said  contract,  and  that  by  the  failure  of  the  defendant  to 
deliver  the  vessels  within  the  time  stipulated,  the  plaintiffs  were  sub- 
jected to  great  expense  for  freight  and  for  lighterkge,  and  that  they 
were  deprived  of  the  profits  of  valuable  contracts  in  connection  with 
such  vessels,  which  profits  they  would  otherwise  have  made,  and 
that  by  reason  of  the  delay  and  of  the  failure  of  the  defendant  to  com- 
plete and  deliver  said  vessels  in  accordance  with  the  terms  of  the  con- 
tract, the  plaintiffs  were  subjected  to  great  additional  expense ;  and 
the  plaintiffs  also  alleged  that  the  21st  day  of  July  in  every  year  is 
the  beginning  of  the  hurricane  season  in  the  locality  for  which  said 
vessels  were  intended,  and  that  by  reason  of  the  delay  in  sailing, 
caused  by  the  defendant's  negligence,  the  vessels  encountered  a  vio- 
lent hurricane  on  the  voyage  to  Porto  Rico,  by  which  alt  of  said 
vessels  were  severely  injured,  and  the  two  barges  totally  lost,  to  the 
great  damage  of  the  plaintiffs.  The  case  was  matured  and  came  on 
to  be  heard  on  the  i6th  day  of  April,  1901,  when,  by  agreement  of 
the  parties,  the  matters  in  issue  were  tried  by  the  court  without  a 
jury.  On  the  6th  day  of  May,  1901,  the  rulings  and  findings  of  the 
court,  on  the  matters  so  submitted  to  it,  were  duly  made  and  filed, 
and  on  the  27th  day  of  May,  1901,  judgment  was  entered  for  the 
plaintiffs  for  the  sum  found  by  the  court  in  their  favor.  From  such 
judgment  the  said  plaintiffs  sued  out  the  writ  of  error  we  are  now  to 
dispose  of.  The  court  below  found  that  the  tug  should  have  been 
completed  for  delivery  on  February  1,  1900,  and  the  barges  on  April 
I,  1900;  that  there  was  an  inexcusable  delay  in  the  delivery  of  the 
tug  of  5  months  and  20  days,  and  in  the  delivery  of  the  barges  of 
3  months.  Exceptions  to  the  rulings  and  findings  of  the  court  in  a 
number  of  particulars  were  duly  taken  by  the  plaintiffs,  and  they,  by 
their  assignments  of  error,  insist  that  the  damages  allowed  by  the 
court  were  entirely  inadequate. 
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With  the  conclusion  reached  by  the  court  below  that  there  was  an 
inexcusable  delay  in  the  delivery  by  the  defendant  of  the  vessels 
contracted  for  by  the  plaintiffs,  we  are  in  entire  accord.  Therefore 
the  ascertainment  of  the  proper  measure  of  damages  applicable  to 
the  circumstances  found  to  exist  in  the  present  case  will  dispose  of 
most  of  the  assignments  of  error,  as  there  were  no  exceptions  by 
either  plaintiffs  or  defendant  below  to  the  action  of  the  court  on  the 
I»^yers  submitted.  The  court  below  rejected  the  plaintiffs'  claim  for 
damages  based  upon  the  fact  that  the  vessels  were  intended  to  be 
used  by  the  plaintiffs  in  connection  with  their  sugar  business  in  Porto 
Rico,  and  that  the  failure  to  deliver  the  vessels  within  the  time  stip- 
ulated in  the  contract  subjected  the  plaintiffs  to  great  expense  for 
freight  and  lighterage,  and  deprived  them  of  profits  that  they  would 
otherwise  have  made;  and  also  rejected  the  claim  for  damages  al- 
leged to  have  been  caused  by  the  delay  in  sailing,  and  the  damages, 
if  any,  of  the  hurricane  season,  charged  to  have  been  caused  thereby. 
It  will  be  obser^'ed  that  the  contracts  required  the  delivery  of  the 
vessels  at  Sparrow's  Point,  and  not  in  Porto  Rico,  and  yet  much  of 
the  evidence  offered  by  the  plaintiffs  tended  to  prove  the  unusual 
risk  and  the  great  cost  of  taking  a  tug  as  small  as  the  one  so  built 
and  delivered,  and  barges  as  shallow  as  those  contracted  for,  on  a 
voyage  of  over  1,200  miles  from  the  Chesapeake  Bay  to  Porto  Rico. 
The  evidence  offered  on  the  subject  of  rental  value  had  reference  to 
the  use  of  the  vessels  at  Porto  Rico,  where  it  was  conceded  they  were 
intended  for  use;  but  their  arrival  at  Porto  Rico,  and  their  profitable 
utilization  at  that  point,  were  so  uncertain,  and  so  entirely  conjectur- 
al as  to  necessarily  Exclude  all  claims  for  loss  founded  upon  their  use 
in  that  county.  The  contracts  made  no  reference  to  the  arrival  of 
the  vessels  at  Porto  Rico,  but,  on  the  contrary,  distinctly  provided 
for  the  delivery  of  the  same  before  any  effort  was  made  to  remove 
them  to  Porto  Rico.  It  does  not  appear  from  the  evidence  that  a 
tug  could  have  been  rented  in  Porto  Rican  waters  during  the  sugar 
season  of  1900  at  any  price,  and  it  appears  that  there  were  very  few 
barges  to  be  had  there  under  any  circumstances,  and  it  is  quite  evi- 
dent that  such  conditions  existed  as  a  result  of  the  great  cost  and  the 
extreme  risk  attending  the  efforts  to  take  such  vessels  from  the 
United  States  to  that  section. 

In  cases  of  this  character,  speculative  damages  are,  as  a  rule,  ex- 
cluded. The  indemnity  of  the  vendee  is  the  actual  loss  sustained  by 
reason  of  the  vendor  failing  to  comply  with  his  contract;  and,  where 
there  is  an  absence  of  fraud,  the  vendee  has  never  been  allowed  dam- 
ages remotely  consequential,  and  resting  in  mere  speculation.  In  such 
cases  parties  should  not  be  held  liable  for  losses  which  they  could 
not  reasonably  have  anticipated,  and  which  they  did  not  contemplate 
when  the  contract  was  entered  into.  It  is  h^dly  possible  that  the 
damages  now  claimed  by  the  jdaintiffs  in  error  could  have  been  in 
the  contemplation  of  either  of  the  parties  to  the  contracts  under 
which  the  vessels  before  mentioned  were  constructed.  Naturally,  the 
vendor  in  this  case  presumed  that,  in  the  event  of  a  breach  on  its 
part,  the  damages  awarded  would  be  proportionate  to  such  recovery 
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as  would  be  allowed  it  in  case  of  a  breach  by  the  vendee  in  failing 
to  pay  the  purchase  money  when  the  vessels  were  delivered  at 
Sparrow's  Point,  and  it  is  well  established  that  such  recovery  would  be 
limited  to  the  contract  price  of  the  vessels,  with  legal  interest  there- 
on. Damages  of  the  character  now  insisted  upon  by  the  plaintiffs 
in  error  are  so  uncertain,  and  have  reference  to  so  many  unfore- 
seen and  changing  contingencies,  that  no  reasonable  basis  for  prop- 
erly ascertaining  their  amount  can  be  established.  It  would  be  a 
mere  calculation  of  chances  by  juries  and  by  courts,  producing  re- 
sults not  conducive  to  the  due  administration  of  justice,  and  deterring 
prudent  men  from  making  contracts  like  those  now  under  considera- 
tion, to  the  great  detriment  of  business  and  commercial  affairs.  It 
does  not  appear  from  the  contracts,  nor  from  the  correspondence 
preceding  them,  nor  from  the  conduct  of  the  parties  during  the  time 
the  vessds  were  being  built,  that  the  defendant  below  was  expected 
to  see  to  their  safe  arrival  at  Porto  Rico,  or  that  there  would  be  any 
special  loss  to  the  plaintiffs  if  delay  should  occur  in  the  time  of  de- 
livery. No  penalty  for  delay  is  found  in  the  contracts,  and  certainly 
the  ptoinfiffs  did  not  act  as  if  they  regarded  time  as  material,  or  con- 
sidered prompt  delivery  of  the  completed  vessels  as  essential.  On 
the  contrary,  they  directed  various  changes  to  be  made  in  the  man- 
ner of  the  construction  of  the  tug, — alterations  which  they  must  have 
realized  would  cause  considerable  delay, — and  after  the  completion 
of  the  barges  they  did  not  take  possession  of  them  until  six  weeks 
had  elapsed.  We  refer  to  these  facts,  fully  disclosed  by  the  evidence, 
for  the  purpose  of  showing  the  absence  of  such  special  circumstances 
as  would  make  other  damages  than  those  we  have  indicated,  proper  to 
be  assessed  because  of  the  breach  by  the  defendant  relating  to  the 
delay  in  delivering  the  vessels.  The  court  below  allowed  the  plain- 
tiffs the  sum  representing  the  interest  at  6  per  cent,  per  annum,  on  the 
|»yments  made  by  them  prior  to  the  delivery  of  the  vessels,  for  the  full 
time  resulting  from  the  delays,  and  we  find  no  error  in  that  judgment. 

The  following  cases  bear  upon  the  questions  raised  by  the  assign- 
ments of  error,  and,  in  our  opinion,  direct  the  conclusion  we  have 
reached  concerning  them Howard  v.  Manufacturing  Co.,  139  U.  S. 
199,  II  Sup.  Ct.  500,  35  L.  Ed.  147;  Taylor  v.  Maguire,  12  Mo.  313; 
Hadley  v.  Baxendale,  9  Exch.  341 ;  Primrose  v.  Telegraph  Co.,  154 
U.  S.  I,  29,  14  Sup.  Ct,  1098,  38  L.  Ed.  883;  The  Ceres,  19  C.  C.  A. 
243,  72  Fed.  936,  943;  Drug  Co.  v.  Byrd,  34  C.  C.  A.  351,  92  Fed. 
290;  Railroad  Co.  v.  Bucki,  16  C.  C.  A.  42,  68  Fed.  864;  Abbott  v. 
Gatch,  13  Md.  314,  71  Am,  Dec.  635;  Oil  Co.  v.  Schlens,  59  Md.  31, 
43  Am.  Rep.  537;  Blanchard  v.  Ely,  21  Wend.  342,  34  Am.  Dec,  250; 
Trvst  Co,  V.  Clark,  34  C  C.  A.  354, 92  Fed.  293. 

There  is  no  error  in  the  judgment  complained  of,  and  the  same  is 
affirmed. 
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(Circuit  Ooutt  of  Appeals,  Fourth  Oircuit  Webraaxj  4,  1002.) 


No.  404. 


L  Uasteb  Ain>  Skbtart— RaiiiBoad  Tbaisb— Hodb  or  Ofbkatiok— Avoidino 

COLLtSIONB  BETWEEN  TKAINB— ORDIMABY  CaBB. 

PlalnttfTs  Intestate,  a  railroad  conductor  on  an  extra  train,  bad  orders 
to  precede  a  delayed  regular  train  Into  defendanf  b  yards.  No  Instmo- 
tlons  were  given  to  look  out  for  any  oth^  train  on  ratering  the  yards. 
Intestate  was  killed  In  a  collision  with  a  iswitchlng  engine  in  the  yards. 
No  notice  of  tlie  approach  of  the  extra  train  had  been  glren  to  those 
on  the  switch  engine.  The  company's  rules,  known  to  Intestate,  gave 
the  right  of  way  to  switch  engines  In  the  yards,  and  required  that  extra 
trains  must  approach  and  run  through  yard  limits  under  full  control. 
The  erldeace  as  to  whether  Intestate's  train  was  under  full  control  was 
conflicting.  The  night  of  the  accident  was  shown  to  have  been  dark 
and  foggy.  Held  that,  notwithstanding  the  rules  of  the  company,  it 
wag  the  duty  of  the  crew  of  the  switching  engine  to  exercise  ordinary 
care  in  aToIding  collisions  with  incoming  trains. 

8.  tlAHS— Oksciabt  Care — Instbuctions.  '  - 

An  ijiKicractlon  that  the  crew  of  the  switching  engine  should  take 
proper  precautions  against  colllslnns  with  Incoming  trains,  the  character 
of  such  precanttons  to  be  determined  by  the  circumstances  of  tiie  night, 
the  heayy  fog,  and  the  difficulty  in  hearing  and  seeing  signals,  was 
correct 

8UfE— OSSERTANCB  OF  RULES— QUESTION  FOR  JURT. 

The  question  as  to  whether  Intestate  observed  the  rale  of  taaTlng  his 
train  under  full  control  on  eoterlug  the  yards  was  for  the  jury. 

4.  Saub— ExoRSSiTE  Damages— Appeal. 

Where,  in  an  action  for  the  death  of  plaintiff's  Intestate,  the  instruc- 
tions are  proper,  and  the  record  shows  no  attempt  to  magnify  the  In- 
jury or  pain,  nor  any  appeal  to  the  passion,  prejudice,  or  sympathy  of 
the  Jury,  nor  indication  tliat  the  Jurors  were  so  Influenced,  the  appellate 
court  will  not  disturb  a  verdict  on  the  ground  of  excessive  damages. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis-  . 
trict  of  South  Carolina,  at  Columbia. 

Thomas  P.  Cothran,  for  plaintiff  in  error. 
J.  E.  McDonald,  for  defendant  in  error. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  BOYD,  Dis- 
trict Judges. 

BOYD,  District  Judge.  This  action  was  commenced  in  the  court 
of  common  pleas  for  Fairfax  county,  in  the  state  of  South  Caro- 
lina, to  recover  damages  for  the  death  of  Laurence  S.  Harrison, 
the  intestate  of  Craig,  the  defendant  in  error,  alleged  to  have  been 
caused  by  the  negligence  of  the  plaintiff  in  error  on  the  isth  of 
November,  Upon  petition  of  the  plaintiff  in  error,  the  South- 

ern Railway  Cfompany,  the  case  was  removed  to  the  circuit  court  of 
the  United  States  for  the  district  of  South  Carolina  for  trial.  A  trial 
was  had  before  Simonton,  circuit  judge,  and  a  jury,  at  Columbia, 

5.  C,  on  the  13th  and  14th  days  of  December,  1900,  and  a  verdict 
for  $12,500  returned  by  the  jury  in  favor  of  the  administrator,  and 
judgment  was  thereupon  rendered  by  the  court  for  said  stun  as 
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damages  against  the  plaintiff  in  error.  The  case  comes  here  {or 
review  upon  a  writ  of  error  sued  out  by  the  raihoad  company. 

Harrison,  the  intestate  of  the  administrator,  Craig,  lyas  m  the 
employment  of  the  Southern  Railway  Company  as  a  conductor^  and 
on  15th  of  November,  1899,  was  in  charge  o£  a  ballast  or  gravel 
train  on  the  railroad  of  the  company.    Intestate's  train  was  num- 
bered and  called  "Extra  555,"  that  being  the  number  of  the  locomo- 
tive attached  to  it  and  operated  by  J.  W.  Fetzer,  engineer.  During 
the  afternoon  of  the  15th  of  November,  1899,  Extra  No.  555  was 
engaged  in  work  along  the  line  of  the  Southern  Railway  near  a 
place  called  "Pomaria,    about  30  miles  from  Columbia.   At  8:22 
p,  m.  on  the  said  day  an  order  was  issued  by  the  railway  company's 
superintendent,  and  received  by  intestate  and  his  engineer,  directing 
them  to  run  Extra  555  from  Pomaria  to  Columbia.   At  Allston, 
a  station  on  the  route  from  Pomaria  to  Columbia,  an  order  was  re- 
ceived by  intestate  and  his  engineer,  at  9:02  p.  m.,  to  the  effect 
that  their  train  would  run  ahead  of  train  No.  62,  the  latter  being  a 
regular  passenger  train,  due  at  Columbia  at  noon  that  day,  but 
wMch  was  more  than  10  hours  late.    On  the  way  from  Allston  to 
Columbia,  at  Bookman's,  at  the  request  of  the  engineer,  who  had 
been  recently  employed  by  the  railway  company,  and  who  was  new 
upon  the  yard  and  block  system,  the  intestate  left  his  caboose,  and 
went  upon  the  locomotive  to  pilot  the  engine  through  the  yard  at 
Columbia.   Extra  555,  consisting  of  ly  cars,  loaded  with  ballast, 
drawn  by  the  locomotive  in  charge  of  Fetzer,  reached  Columbia 
at  10:55  P-  ™-   The  night  was  very  dark  and  foggy,  and  as  Extra 
555  was  moving  into  Columbia  on  the  main  track,  and  having  en- 
tered the  limits  ol  the  yard,  the  switch  engine  which  was  being  oper- 
ated on  the  yard,  whilst  running  backward,  pulling  a  number  of  cars 
from  a  side  track  onto  the  main  line,  collided  with  intestate's  train, 
and  he  was  killed  in  the  collision.   There  was  conflict  of  testimony 
as  to  the  rate  of  speed  at  which  the  two  trains  were  running  when 
the  collision  took  place.    Fetzer,  the  engineer  on  Extra  555,  testi- 
fied that  his  train  was  running  at  about  4  miles  an  hour;  that  he 
had  it  under  full  control ;  and  that,  from  the  way  the  engines  came 
together,  it  was  his  opinion  that  the  speed  of  the  switch  engine 
at  the  time  was  12  or  15  miles  an  hour.   The  fireman  on  Extra 
555  testified  that  he  was  on  the  train,  and  that  it  was  running  10 
miles  an  hour;  and  Hart,  the  flagman  on  the  same  train,  testified 
that  it  was  running  15  miles  an  hour.    Foulke,  the  engineer,  and 
Stevens,  the  fireman,  on  the  switch  engine,  both  testified  that  its 
speed  was  only  4  or  5  miles  an  hour.    Extra  555,  as  it  approached 
the  place  of  collision,  was  coming  up  a  heavy  grade,  and  as  it  en- 
tered the  yard  at  Columbia  it  made  no  stop  to  ascertain  if  the  track 
was  clear,  and  no  torpedoes  were  set  or  flagmen  stationed  to  notify 
the  extra  not  to  proceed.   As  the  extra  was  runninsf  on  the  main 
line  after  it  entered  the  yard  limits,  the  engineer,  Fetzer,  saw  the 
light  of  the  switch  engine  coming  backward,  running  onto  the  line, 
about  50  yards  in  front,  and  he  then  put  on  the  emergency  air 
brakes,  blew  his  whistle,  and  reversed  his  engine,  but  this  was  too 
late  to  prevent  the  collision.   The  operator  of  the  switch  engine  was 
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not  notified  by  the  superintendent  that  Extra  555  was  oDming. 
There  was  a  rule  of  the  company  which  gave  the  switch  engine  the 
right  of  way  within  the  yard  limits  in  Columbia  over  all  trains  ex- 
cept regular  trains,  and  it  was  shown  upon  the  trial  that  intestate 
had  notice  of  this  rule.  There  was  also  a  rule  of  the  company 
that  extra  trains  must  approach  and  rim  through  yard  limits  under 
full  control.    Intestate  also  had  notice  of  this  rule. 

At  the  close  of  the  testimony  the  counsel  for  plaintiff  in  error  re- 
quested the  court  to  instruct  the  jury  as  follows : 

"Under  the  rules  the  switch  engine  had  the  right  to  the  use  of  the  main 
line,  protecting  Itsdf  against  only  r^nlar  trains.  The  extra  was  required 
to  proceed  throagh  the  yard  under  full  control.  This  requirement  applied, 
not  only  to  the  speed  of  the  train,  but  to  snch  precautions  In  addition  as  the 
dark  and  foggy  night  demanded.  The  switch  engine,  having  the  right  of 
way  over  the  extra,  It  was  the  duty,  of  the  other  to  be  on  the  lookout  for 
the  switch  engine,  and  to  take  such  precautions  as  the  situation  demanded 
to  prerent  a  collision." 

The  court -responded  to  the  said  request  for  instructions  as  fol- 
lows: 

"Tea,  but  it  did  not  relieve  the  switching  engine  from  the  exerclae  of  ordi- 
nary care  In  avoiding  collisions  with  trains  entering  the  yard." 

To  this  instruction  modifying  the  defendant's  said  request  the  de- 
fendant duly  excepted  before  the  jury  retired.  The  defendant  fur- 
ther requested  the  court  to  instruct  the  jury  as  follows: 

"The  rules  of  the  company  do  not  require  notice  of  the  movements  of 
extra  trains  to  be  given  to  the  crew  of  a  switch  engine  working  within  the 
yard  limits,  and  It  Is  not  negligence  on  the  part  of  the  defendant  not  to  have 
given  snch  notice^" 

The  court  charged  said  request  for  instructions,  but  added  the 
following: 

"But  the  crew  of  the  swltehlng  engine  should  take  all  proper  precautions 
against  collisions  with  trains  entering  the  yard,  the  cbanctw  of  these  pre- 
cautions to  be  determined  by  the  clrcmnstances  of  the  nlg^t,  the  heavy  fog* 
and  the  dllUcuIty  in  hearing  and  seeing  signals." 

To  this  instruction  modifying  the  defendant's  said  request  the  de- 
fendant duly  excepted  before  the  jury  retired. 

After  the  verdict  the  defendant  moved  for  a  new  trial  upon  the 
following  grounds:  (i)  That  the  collision  was  due  to  the  negli- 
gfence  of  the  engineer  of  the  extra  en^ne>  a  fellow  servant  of  the 
intestate;  (2)  that  the  court  erred  in  instructing  the  jury  that  the 
switch  crew  should  have  taken  precautions  against  the  approach 
of  the  extra  train,  owing  to  the  darkness  and  foggy  condition  of  the 
weather;  (3)  that  the  damages  were  excessive.  The  court  over- 
ruled the  motion,  saying*  as  to  (i) :  It  was  a  question  of  fact  about 
which  the  court  had  been  unable  to  form  a  pronounced  opinion, 
and  on  that  account  would  not  disturb  the  verdict.  (2)  Notwith- 
standing the  rule  requiring  extra  to  look  out  for  all  extra  trains,^ 
it  was  the  dut^  of  the  switch  crew,  owing  to  the  existing  condi- 
tions, the  fogginess  of  the  night,  etc.,  to  observe  ordinary  care  and 
precautions  so  as  to  prevent  collisions  with  incoming  trains.  This 
duty  was  imposed  upon  them  by  the  law*  independent  of  any  rule 
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of  the  company.  (3)  That,  but  for  the  decision  of  the  supreme 
court  of  the  state  of  South  Carolina  in  case  of  Nohrden  v.  Railroad 
Co.,  59  S.  C.  87,  37  S.  E.  238,  holding  that  damages  for  wounded 
feelings  could  be  recovered,  he  would  have  reduced  the  verdict. 
To  which  refusals  and  rulings  the  defendant  duly  excepted. 

We  find  no  error  in  the  modifications  made  by  the  court  in  giving 
the  instructions  requested.  After  giving  the  first  instruction  re- 
quested, the  court  simply  said,  in  substance,  that  it  was  the  duty 
of  the  switching  engine  to  exercise  ordinary  care  in  avoiding  colli- 
si(His  with  trains  entering  the  yard.  We  cannot  conceive  of  any 
circumstances  under  which  the  operators  of  a  railroad  train  are  re- 
lieved from  the  use  of  ordinary  care  to  prevent  collisions  with  other 
trains.  This  is  a  duty  that  devolves  upon  those  running  and  oper- 
ating trains  at  all  times.  What  constitutes  ordinary  care  depends 
upon  the  relationship  of  the  parties  and  the  circumstances  under 
which  they  act,  and  what  would  be  ordinary  care  or  common  pru- 
dence under  certain  conditions  would  not  be  under  others.  It  would 
certainly  be  incumbent  upon  the  operator  of  a  switching  engine 
moving  in  a  railroad  yard,  where  regular  and  extra  trains  are  com- 
ing and  going,  to  observe  a  greater  degree  of  caution  on  a  dark, 
foggy  night,  when  sounds  are  less  distinct,  and  signals  more  diffi- 
cult to  be  seen,  than  on  a  clear  night,  when  such  conditions  do  not 
prevail;  and  we  therefore  think  that  the  second  instruction  re- 
quested, as  modified  by  the  court  to  the  jury,  was  also  properly 
given. 

Intestate  had  orders  from  the  superintendent  of  the  company  to 
proceed  with  his  train  to  Columbia  ahead  of  No.  62,  a  regular  train, 
wluch  was  belated;  and  it  was  the  duty  of  the  intestate  and  his 
engineer,  Fetzer,  to  obey  this  order.  It  was  not  indicated  to  them 
that  it  would  be  necessary  to  look  out  for  any  other  train  or  for 
anything  to  impede  their  entrance  into  Columbia  upon  the  main 
line,  observing  the  rule,  however,  that  they  must  approach  and 
run  into  the  yard  limits  under  full  control.  As  to  whether  intestate 
observed  this  rule  or  not  is  a  question  about  which  there  was  a  con- 
flict of  testimony,  and  ^hich  was  {ux)perly  left  to  the  jury  to  deter- 
mine. 

The  only  question  further  for  our  consideration  is  that  involved 
in  the  motion  for  a  new  trial  on  the  ground  that  the  damages 
awarded  by  the  jury  are  excessive.  It  is  a  general  principle  that 
an  appellate  court  will  be  very  reluctant  to  substitute  its  judgment 
for  that  of  the  jury  of  the  court  below,  where  the  judge  presiding 
at  the  trial  has  refused  to  disturb  a  verdict  on  account  of  the  amount 
of  the  recovery.  8  Am.  &  Eng.  £nc.  Law,  p.  629.  The  instruc- 
tions having  been  proper,  and  there  having  been  no  attempt,  so 
far  as  the  record  sfaov^,  at  the  trial,  to  magnify  the  injury  or  pain, 
and  there  having  been  no  appeal  to  passion,  prejudice,  or  the  sym- 
pathy the  jury,  and  nothing  at  the  trial  to  indicate  that  the  jurors 
were  influenced  by  any  such  feelings,  the  appellate  court  will  not 
disturb  the  verdict.  Whether  the  amount  of  damages  allowed  in 
this  case  is  excessive  must  be  determined  by  the  knowledge,  judg- 
ment, and  sound  discretion  of  the  presiding  judge.   Every  case  must 
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necessarily  depend  to  a  great  extent  upon  its  own  peculiar  facts. 
Engler  v.  Telegraph  Co.  JC,  C.)  69  Fed.  185, 
The  judgment  of  the  circuit  court  is  affirmed. 


THOMASON  T.  SOUTHERN  BY.  00.  ' 
(Circuit  Court  of  Appeals.  Fonrtli  Circuit   Febmary  4.  1902.) 

No.  413. 

1.  Action  fob  NEGuasKCR— Direction  of*  Verdict. 

Where,  In  the  opinion  of  the  trial  court,  the  erldence  la  Imrafflcieot 
to  sustain  a  Terdlct  for  plaintiff,  tiiere  is  no  error  tn  an  Intimation  of 
an  Intention  to  direct  a  Terdlct  for  defendant. 

t.  NsGLioBHOB— Turntable— Pleading— Burden  or  Proof. 

Wbere  a  complaint  alleged  that  plaintiff,  while  attempting  to  save 
.his  younger  brother  from  being  crushed  by  a  turntable  on  which  he 
was  playing,  was  caught  between  the  track  of  the  turntable  and  the 
stationary  track,  and  tlius  crushed  and  mangled,  and  there  was  no 
allegation  of  any  special  negligence  of  defendant  towards  plaintiff, 
the  burden  of  proof  was  on  plaintiff  to  show  that  be  was  Injured  while 
resculDg  his  brother  from  Imminent  danger  In  which  he  was  placed 
by  defendant's  negligence,  and  that  be  received  snch  injuries  while 
on  the  turntable  for  that  purpose  only. 
8.  Babb— Haintbnakcb— NBaLieBBOJi. 

The  maintenance  of  railroad  tumtabloa  Is  not  per  se  negligence, 
though  the  manner  of  maintaining  them  may  be  negligence. 

4  6AUE— EriDBKCB— SUFFICIENCT. 

In  an  action  for  Injuries  sustained  by  a  boy  12  years  old,  while 
trying  to  save  his  brother  from  being  crushed  by  a  tarntable,  the  sole 
testimony  was  that  of  one  witness,  who  took  plaintiff  out  of  the  turn- 
table.  The  testimony  was  that  plaintiff  said  "be  tried  to  catch  the 
turntable  or  tried  to  hold  It  off  his  brother,  and  got  fast  In  there  him- 
self." "He  said  be  caught  the  turntable,  and  tried  to  stop  It  off  his 
brother,"   Held,  that  direction  of  a  verdict  for  defendant  was  prop'^r. 

Bu  SAHB—NoNsurr— Judgment  for  Costs. 

Where  plaintiff,  in  an  action  for  personal  Injuries,  takes  a  nonsuit, 
a  Judgment  against  blm  for  costs  Is  the  only  Judgment  it  is  proper  to 
enter. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 

District  of  North  Carolina,  at  Asheville. 

J.  H.  Merrimon  and  Locke  Craig  (P.  J.  Sinclair,  on  the  brief),  for 
plaintiff  in  error. 

Charles  Price,  for  defendant  in  error. 

Before  SIMONTON,  Circuit  Judge,  and  JACKSON  and  PUR- 
NELL,  District  Judges. 

PURNELL,  District  Judge.  Plaintiff  in  error,  a  minor  12  years 
of  age,  by  his  next  friend,  seeks  to  recover  $30,000  damages  for 
personal  injuries  received  at  a  turntable  maintained  by  the  defendant 
railway  company  at  Old  Fort,  N.  C,  and  alleges  the  injury  was  caused 
by  the  negligence  of  the  defendant.  The  issues  arising  on  the  plead- 
ings were  three :  First,  was  the  plaintiff  injured  by  the  negligence  of 
the  defendant,  as  alleged  in  the  complaint  ?   Second,  did  the  f^aintifi 
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contribme  to  his  injury  by  his  negligence?  Third,  what  damages, 
if  any,  is  the  plaintiff  entitled  to  recover? 

After  both  parties  announced  they  had  closed,  the  trial  judge  re- 
viewed the  testimony,  and,  upon  an  intimation  of  an  intention  to  in- 
struct the  jury  that  the  plaintiff  was  not  entitled  to  recover,  the  plain- 
tiff took  a  nonsuit  and  appealed.  This  is  the  practice  in  North  Caro- 
lina, and  no  question  is  raised  in  regard  to  such  practice. 

Plaintiff  excepted  to  an  intimation  of  the  court  of  an  intention  to 
sustain  the  motion  of  defendant  to  direct  the  jury  to  return  a  verdict 
in  favor  of  the  defendant  on  the  first  issue,  and  that  the  evidence 
introduced  by  the  plaintiff  would  not  sustain  an  answer  in  the  affirm- 
ative to  the  issue,  was  the  plaintiflF  injured  by  the  negligence  of  the 
defendant  company  as  alleged  ?  Much  of  the  brief  and  argument  on 
the  hearing  is  directed  to  an  effort  to  convince  this  court  that  there 
was  error  in  the  intimation  of  the  trial  judge  that  a  verdict  would 
be  directed.  Such  course  on  the  part  of  the  court  is  in  accord  with 
the  established  practice  in  the  courts  of  the  United  States.  What- 
ever the  rule  may  be  elsewhere,  in  the  courts  of  the  United  States, 
as  said  by  the  chief  justice  in  delivering  the  opinion  in  C.  A.  Treat 
Mfg.  Co.  V.  Standard  Steel  &  Iron  Co.,  157  U.  S.  675,  15  Sup.  Ct.  718, 
39  L.  Ed.  854,  "when  the  trial  judge  is  satisfied  upon  the  evidence 
that  the  plaintiff  is  not  entitled  to  recover,  and  a  verdict,  if  rendered 
for  plaintiff,  must  be  set  aside,  the  court  may  instruct  the  jury  to  find 
for  the  defendant."  To  the  same  effect  is  th^  rule  laid  down  in 
numerous  other  decisions. 

In  Pleasants  v.  Fant,  22  Wall.  116,  22  L.  Ed.  780,  quoting  Improve- 
ment Co.  V.  Munson,  14  Wall.  44S,  20  L.  Ed.  867,  it  was  held  the  true 
principle  was:  "If  the  court  is  satisfied  that,  conceding  all  the  in- 
ferences which  the  jury  can  justifiably  draw  from  the  testimony,  the 
evidence  is  insufficient  to  warrant  a  verdict  for  the  plaintiff,  the  court 
should  say  so  to  the  jury."  This  rule  has  been  followed  in  Montclair 
Tp.  v.  Dana,  107  U.  S.  162,  2  Sup.  Ct.  403,  27  L.  Ed.  436;  Railroad 
Co.  V.  Woodson,  134  U.  S.  621,  10  Sup.  Ct.  628,  33  L-  Ed.  1033; 
Peoples'  Bank  of  Greenville  v.  ^Etna  Ins.  Co.,  20  C.  C.  A.  630,  74 
Fed.  507;  Sloas  Iron  &  Steel  Co.  v.  South  Carolina  &  G.  R.  Co.,  85 
Fed.  138,  29  C.  C.  A.  50;  Patton  v.  Railroad  Co.,  iii  Fed.  712,  at  last 
term ;  Supreme  Lodge  v.  Beck,  181  U.  S.  52,  21  Sup.  Ct.  532,  45  L. 
E^.  741,  and  many  decisions. 

In  the  case  last  above  cited,  the  supreme  court,  quoting  from  Rail- 
road Co.  v.  Powers,  149  U.  S.  43,  13  Sup.  Ct.  748,  37  L,  Ed.  642,  says : 

"It  iB  undoubtedly  trne  cases  are  not  to  be  lightly  taken  from  the  Jury; 
at  flie  saihe  time  the  Judge  Is  primarily  responsible  for  the  Jnst  outcome  of 
the  trial.  He  is  not  a  mere  moderator  of  a  town  meeting,  submitting  ques- 
tlonB  to  the  Jury  for  determination,  nor  simply  ruling  on  the  admlBslbility 
of  testimony,  but  one  who  In  our  Jurisprudence  stands  charged  with  full 
responsibility.  He  has  the  same  opportunities  as  Jurors  have  for  seeing  the 
witnesses,  for  noting  all  those  matters  in  a  trial  not  capable  of  record,  and 
when  In  bis  dellbenite  oplnloD  there  Is  no  excuse  for  a  verdict  save  In  favor 
of  <Hie  party,  and  be  so  rales  by  Instructions  to  tiiat  effect,  an  appelate 
court  win  pay  large  respect  to  bis  Judgment" 

If,  therefore,  in  the  opinion  of  the  trial  judge,  the  evidence  was 
insufficient  to  sustain  a  verdict  for  the  plaintiff,  there  would  have  been 
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no  error  if  he  had  directed  a  verdict.  He  intimated  an  intention  to 
do  so  when  plaintiff  took  a  nonsuit.   Was  this  error? 

The  allegations  in  the  complaint  are  that  George*  a  brother  of  the 
plaintiff,  five  years  of  age,  was  playing  on  the  turntable,  and  had  set 
the  same  in  motion ;  that  said  George  was  about  to  be  crushed  by  the 
track  of  the  turntable  coming  in  dose  proximity  to  the  stationary' 
track ;  that  plaintiff  saw  the  great  peril  of  his  brother,  and  was  not 
near  enough  to  take  him  off  the  turntable  before  he  would  be  crushed 
or  killed;  that  he  attempted  to  save  his  brother  George,  and  did  save 
him,  by  attempting  to  lessen  the  motion  of  the  turntable,  and  in  such 
attempt  was  caught  between  the  track  of  the  turntable  and  stationary 
track,  and  was  thus  crushed  and  mangled  and  seriously  injured. 
Having  made  the  allegation,  the  burden  was  on  the  plaintiff  to  fur- 
nish proof  thereof.  Allegation  alone  will  not  warrant  a  verdict.  It 
was  incumbent  on  him  to  show  he  was  injured  by  the  negligence  of 
the  defendant  while  he  was  engaged  in  rescuing  his  brother  from 
imminent  danger,  in  which  he  was  placed  by  reason  of  the  negligence 
of  defendant,  and  he  incurred  or  received  such  injury  while  on  the 
dangerous  machine  for  that  purpose  only. 

Plaintiff  was  over  12  years  of  age,  and,  it  seems,  capable  of  distin- 
guishing between  places  of  safety  and  places  of  danger.  The  testi- 
mony is  he  was  a  bright  boy,  accustomed  to  being  about  the  trains 
selling  fruit  and  for  other  purposes.  In  North  Carolina  it  seems  to 
have  been  the  rule,  recognized  by  the  supreme  court,  that  even  in- 
fants, capable  of  so  distinguishing  between  places  of  danger  and 
those  of  safety,  could  not  recover  damages  when  they  wantonly 
placed  themselves  in  places  of  danger,  and  their  acts  were  the  proxi- 
mate cause  of  the  injury.  In  Manly  v.  Railroad  Co.,  74  N.  C.  655, 
a  child  10  years  of  age  fell  asleep  on  a  railroad  truck,  and  it  was  held 
there  could  be  no  recovery;  and  to  the  same  effect  is  the  decision 
in  the  case  of  Murray  v.  Railroad  Co.,  93  N.  C.  92,  where  a  boy  8 
years  of  age  was  injured  while  riding  on  the  plow  of  a  yard  engine. 
But  it  is  unnecessary  to  pursue  this  line  of  decisions  in  the  case  at 
bar.  The  rule  is  conceded  to  turn  on  the  question  of  intelligence, 
and  applicable  more  to  the  second  issue,  which  is  not  under  con- 
sideration. 

Having  made  the  allegation,  the  burden  was  on  the-  plaintiff. 
"Hiere  is  no  allegation  of  any  special  negligence  on  the  part  of  the 
defendant  towards  the  plaintiff.  Turntables  are  necessary  to  the 
operation  of  railroads.  Their  maintenance  is  not  per  se  negligence, 
though  the  manner  of  maintaining  them  may  be.  The  plaintiff  was 
not  introduced  as  a  witness,  and  the  only  witness  who  testified  as  to 
how  he  was  injured  or  why  he  was  on  the  turntable  was  a  witness 
named  Stepp,  who  took  him  out  of  the  turntable.  Stepp's  testimony 
was,  "Plaintiff  said  he  tried  to  catch  the  turntable  or  tried  to  hold 
it  off  his  little  brother,  and  got  fast  in  there  himself."  "He  said 
he  caught  the  turntable,  and  tried  to  stop  it  off  his  little  faalf- 
brother."  This  was  all  the  testimony  as  to  how  he  came  there  and 
what  he  was  doing  there.  There  is  no  evidence  to  show  that  when 
he  saw  his  brother  in  a  dan^rerous  position  he  was  away  from  dan- 
ger himself.   In  short,  this  is  all  the  testimony.   Is  this  suffident 
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evidence  to  sustain  pUintiff's  allegations?  to  justify  a  verdict  in 
the  affinnative  on  the  issue,  was  p^intiff  injured  by  the  negligence 
of  defendant?  The  trial  judge  thought  not.  This  court  concurs  in 
that  opinion.  An  affirmative  answer  to  the  issue  could  not  be  jus- 
tified on  this  testimony,  but  would,  of  necessity,  have  been  based 
on  oonjecture. 

Many  of  the  decisions  cited  in  the  brief  and  by  plaintiff's  counsel 
assert  sound  propositions  of  law,  but  they  are  not  applicable  to  this 
case,  because  of  a  difference  in  the  facts.  Having  taken  a  nonsuit, 
the  judgment  rendered  against  plaintiff  for  costs  is  the  only  judg' 
ment  it  was  proper  to  enter.  Hence  there  is  no  force  in  the  excep- 
tion  to  the  judgment.  A  careful  examination  of  the  record  does  not 
disclose  any  error. 

There  is  no  error.  Affirmed. 


GORHAM  T.  BROAD  RIVER  TP. 

<(3rcQlt  Ooort,  D.  Sontb  Carolina.  January  31,  1902.) 

Whit  of  Error — Amendcsg  Petitiok  Nunc  pro  Tunc. 

Leave  to  amend  a  petition  for  writ  of  eroor  nunc  pro  tnnc,  after  thfr 
case  has  been  remoTed  by  writ  of  otot,  though  perhaps  nnneceMaxy, 
a  formal  petition  for  the  writ  not  being  essentiai.  will  be  granted,  tben 
being  a  clear  clerical  error  In  using  the  word  "defendant*  for  'plaintiff.'* 

At  Law. 

See  109  Fed.  772. 

J.  E.  Burke,  for  plaintiff. 

Wm.  B.  McCaw,  and  D.  £.  Finley,  for  defendant 

SIMONTON,  Circuit  Judge.  The  present  is  a  motion  by  the 
plaintiff's  attorney  to  amend  his  petition  for  writ  of  error  granted  in 
this  case.  The  defendant's  attorney  was  duly  notified  thereof,  and 
was  represented  at  the  hearing.  The  judgment  in  the  case  tried  be- 
fore the  court  without  a  jury  resulted  in  a  verdict  for  the  defendant, 
Mr.  Burke,  who  in  the  cause  represented  the  plaintiff,  filed  a  peti- 
tion for  a  writ  of  error,  accompanying  the  petition  with  assignment 
of  errors,  the  bond  of  plaintiff,  and  citation  in  the  name  of  plain- 
tiff. By  an  error  he  begins  the  petition  for  the  writ  in  these  words : 
"The  defendant,  by  counsel,  comes  and  says  that  in  the  record  and 
proceedings  in  this  cause  there  is  manifest  error  in  this,  to  wit;, 
in  the  particulars  appearing  in  the  assignment  of  errors  hereto  an- 
nexed as  part  of  this  petition."  Then  he  goes  on:  "Wherefore^ 
for  these  and  other  errors  apparent  on  the  record,  the  defendant, 
by  counsel,  prays  writ  of  error,"  etc.  He  signs  it  counsel  for  peti- 
tioner. The  writ  of  error  granted  is  to  the  plaintiff  by  name,  the 
bond  is  that  of  plaintiff,  the  citation  it  in  the  name  of  plaintiff. 
Hie  assignment  oi  errors  charge  error  in  not  granting  judgment  to 
plaintiff.  ' 

The  first  question  is,  can  this  court  entertain  this  motion,  the 
term  having  ^lapsed  ?  It  being  a  clerical  error  clearly,  the  court  has 
jurisdiction  to  do  this.   In  re  Wight,  134  U.  S.  136,  10  Sup.  CX 
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4^7*  33  ^  Kd.  865.  Can  it  entertain  the  motion,  the  cause  having 
been  removed  by  writ  of  error  to  the  circuit  court  of  appeals?  In 
U.  S.  V.  Vigil,  10  Wall.  423,  19  L.  Ed.  954,  the  supreme  court  sus- 
tained an  amendment  by  the  circuit  court  of  a  record  sent  up  on 
appeal,  in  order  that  it  might  appear  that  the  appeal  was  taken 
in  open  court;  and  this  was  also  recognized  as  proper  practise  in 
Gonzales  v.  Cunningham,  164  U.  S.  615,  17  Sup.  Ct.  182,  41  L.  Ed. 
572.  If  this  court  can  entertain  this  motion, — and  from  these  cases 
it  would  appear  that  it  can, — then  should  the  amendment  be  granted. 
A  petition  for  writ  of  error  is  not  essential  if  the  writ  be  allowed  and 
citation  issued.  Brandies  v.  Cochrane,  105  U.  S.  262,  26  L.  Ed.  989; 
Brown  v.  McConnell,  124  U.  S.  489,  8  Sup.  Ct.  559,  31  L.  Ed.  495, 
The  last  case  says  that  the  statute  makes  no  specif  provision  as  to 
the  form  of  an  allowance  of  appeal.  The  acceptance  of  security  and 
the  signing  of  citation  is,  in  legal  effect,  the  allowance  of  an  appeal. 
The  circuit  court  of  appeals,  Fifth  circuit,  in  Trust  Co.  v.  Stockton, 
18  C.  C.  A.  408,  72  Fed.  I,  decided  that  a  formal  petition  for  a  writ 
of  error  is  not  necessary.  Even  in  the  case  of  an  appeal  it  is  not 
necessary  if  the  judge  without  it  signs  a  citation  and  approves  the 
bond.  Brandies  v.  Cochrane,  supra.  If  it  is  necessary,  an  amend- 
ment should  be  allowed.  Every  step  taken  after  petition  filed  shows 
that  the  plaintiff  was  the  party  aggrieved,  who  sought  a  correction 
of  the  judgment.   The  defendant  cannot  suffer  by  the  amendment. 

Let  the  plaintiff  have  leave  to  amend  his  petition  nunc  pro  tunc  so 
as  to  strike  out  the  word  "defendant"  wherever  it  occurs,  and  insert 
the  word  "plaintiff." 


<CIrcnit  Ooart  of  Appeals,  Fourth  (^rcnit  February  ^  1902.) 

No.  421. 

1.  Ihstitdtiok  of  Suit  AOAnrsr  Foreigst.  Corporation  —  Admission  of  Pssfr 

BNCB  WITHIN  StATB. 

The  instltiitlon  of  a  snit  agaliut  a  foreign  corporation  In  North  Oar» 
Una  Is  an  admission  on  plalntilf's  part  that  It  Is  doing  business  end  Is 
to  be  found  within  that  state  at  the  time. 

SL  Samb — Personal  Injuries— What  Law  Governs. 

In  an  action  for  Injuries  to  the  person,  brought  against  a  foreign  rail, 
road  corporation,  at  plaintltTs  election,  In  North  Carolina,  where  the  in- 
jury occurred,  plalntlfTs  rights  must  be  determined  hy  the  laws  of  that 
state. 

B.  8ame — Limitations— CoMPDTATiON  op  Period. 

Code  N.  a  ff  102.  provides  that  where  a  person  la  out  of  the  state 
when  an  action  accrues  against  blm,  it  may  be  commenced  wlthtn  the 
time  preserlbed  after  his  return,  and  If  aftor  «a<A  accmal  be  departs 
from  and  resides  out  of  the  state,  or  remains  continuously  absent  ther»- 
from,  for  one  year,  the  time  of  his  absence  shall  Dot  be  computed. 
Held,  that  where  a  foreign  railroad  corporation  was  operating  its  road 
and  doing  business  In  North  Carolina  at  the  time  of  plalntifrs  Injury, 
and  continued  to  do  so  during  the  entire  period  limited  for  commenelng 
suit  therefor,  an  action  commenced  thereafter  was  barred;  the  statots 
recited  not  being  applicable  to  such  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  North  Carolina,  at  Charlotte. 
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Charles  Price,  for  plaintiff  in  error. 

Charles  W.  TiUett  (of  Jones  &  TiUett),  for  defendant  In  error. 

Before  SIMONTON,  Circuit  Ju^e.  arid  JACKSON  and  PUR- 
NELU  District  Judges. 

JACKSON;  District  Judge.  This  is  an  action  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  to  recover  damages 
growing  out  of  a  collision  which  occurred  on  the  nth  day  of  April, 
1897,  between  the  trains  of  the  defendant  company,  near  Harrisburg, 
N.  whereby  it  is  claimed  that  the  plaintiff,  who  was  a  passenger 
on  one  of  the  trains,  was  gteatly  injured  and  damaged.-  It  is  not 
denied  that  the  collision  took  place  at  the  time  and  place  alleged 
in  the  plaintiff's  complaint,  in  the  state  of  North  Carolina;  that 
the  plaintiff  in  the  action  was  greatly  injured  thereby ;  and  that  by 
reason  of  that  fact  he  instituted  his  suit  in  the  state  of  North  Caro- 
lina to  recover  damages  because  of  the  alleged  injuries. 

The  bringing  of  the  suit  by  the  plaintiff  in  the  state  of  North 
Carolina  is  an  admission  upon  the  part  of  the  plaintiff  that  the  de- 
fendant corporation  was  doing  business  in,  and  was  to  be  found 
in,  that  state;  otherwise  there  would  be  no  jurisdiction  over  the 
defendant  corporation,  either  in  the  federal  or  state  cotuts.  In 
this  action  it  is  to  be  noticed  that  upon  the  trial  of  this  case  the 
court  below  took  judicial  notice  of  the  fact  that  the  defendant  cor- 
poration, as  such,  was  a  citizen  of  the  state  of  North  Carolina,  and 
was  operating  within  the  boundaries  of  that  state  about  1,200  miles 
of  railroad. 

This  action  was  brought  on  the  zSth  day  of  September,  ipoo, 
as  appears  from  the  date  of  the  summons,  which,  by  the  provisions 
of  section  161  of  the  Code  of  North  Carolina,  is  the  date  when  an 
action  is  commenced.  To  this  action  the  defendant  railroad  com- 
pany interposed  a  plea  of  the  statute  of  limitations,  which  is  the 
only  question  presented  in  the  record  of  this  case  for  the  consid- 
eration of  the  court ;  and  the  assignment  of  error  is  that  the  court 
below  erred  in  holding  that  the  cause  of  action  of  the  defendant 
in  error  was  not  barred  by  the  statute  of  limitations  of  the  state 
of  North  Carolina,  to  which  ruling  of  the  court  below  the  plaintiff 
in  error  filed  an  exception. 

The  Southern  Railway  Company,  though  a  foreign  c<»poration, 
was  nevertheless  a.  citizen  of  the  state  of  North  Carolina  at  the 
time  of  the  collision^ — at  least,  so  far  as  the  rights  of  any  citizen  in- 
terested in  a  claim  or  demand  against  it.  It  was  a  legal  entity, 
and  as  such  represented  the  rights  of  the  corporators,  and  had  the 
sama  legal  power  as  a  natural  person  either  to  assert  or  defend 
its  rights.  This  principle  of  law  is  so  well  established  at  this  date 
that  we  deem  it  unnecessary  to  cite  authorities  to  support  it. 

The  claim  of  the  plaintiff  below  is  that  the  defendant  corporation 
was  not  to  be  found  in  the  state  of  North  Carolina,  so  that  process 
could  be  served  upon  it,  and,  under  section  162  of  the  Code  of 
North  Carolina,  the  statute  of  limitations  does  not  bar  a  recovery 
«n  this  action.   The  facts  in  this  case  show  that  the  defendant  com- 


86 


113  FEDERAL  RBFORTSE. 


pany  was  at  the  time  of  the  accident  doing  business  in  the  state- 
of  North  Carolina,  and  that  it  has  so  continued  to  do  up  to  the 
date  of  the  said  summons,  and  in  fact  ever  since,  and  up  to  the  trial 
of  the  case.  The  plaintiff  concedes  by  his  action  that  the  defend- 
ant company  was  at  the  time  of  the  institution  of  this  suit  doing 
business  in  the  state  of  North  Carolina,  otherwise  he  could  not 
have  maintained  his  action  in  this  form.  It  clearly  appears  that 
the  status  of  the  defendant  company  in  the  state  of  North  Carolina 
at  the  time  of  the  accident  was  the  same  as  at  the  commencement 
of  the  action.  If  this  is  true,  then  the  defendant  company,  although 
a  foreign  corporation,  was  engaged  in  runnin|r  its  trains  over  its 
railroad,  and  was  to  be  found  within  the  limits  of  the  state,  for 
more  than  three  years  after  the  collision,  and  prior  to  the  institu- 
tion of  this  action.  This  is  an  action  for  damages  to  the  persotl^ 
of  the  plaintiff,  and  it  is  well  settled  that  an  action  of  this  character 
can  be  maintained  wherever  the  wrongdoer  is  found.  In  this  case 
the  wrongdoer,  as  it  is  claimed  by  the  plaintiff,  is  the  defendant 
company,  which  was  operating  a  railroad  in  the  state  of  North  Caro- 
lina ;  and  the  accident  by  which  the  plaintiff  was  damaged  occurring 
in  that  state,  and  he  having  elected  to  bring  his  action  in  North 
Carolina,  his  rights  must  be  determined  by  tl^  laws  of  that  state. 

It  is  claimed  by  the  plaintiff  that,  by  section  162  of  the  Code  of 
North  Carolina,  the  defendant  company  cannot  rely  upon  the  plea 
of  the  statute  of  limitations  (which  is  three  years)  to  defeat  the 
action,  for  the  reason  that  the  limitation  had  not  begun  to  run 
before  the  commencement  of  the  action.  Section  162  of  the  Code 
of  North  Carolina  provides  that : 

"If  when  the  canse  of  action  accnie,  or  Judgment  be  rendered,  or  docketed 
against  any  person,  he  shall  be  out  of  the  state,  such  action  may  be  com- 
menced, or  judgment  enforced,  within  the  time,  her^o  reepectlTely  limited, 
after  the  return  of  such  person.  Into  this  state,  and  if,  after  sncta  cause  of 
action  shall  have  accrued,  or  Judgment  rendered  or  docketed,  such  p&sou 
ahall  d^rt  from,  and  reatde  out  of  tlie  state,  or  remain  contlDiioaslr  absent 
therefrom,  for  the  apace  of  one  year  or  more,  the  time  of  his  absence 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  commence* 
mait  of  anch  action,  or  the  enforcement  of  such  judgment" 

It.  will  be  observed  that  the  statute  relied  upon  has  no  applica- 
tion to  the  focts  in  this  case.  In  the  first  place,  the  defendant  below 
was  not  at  any  time  within  the  three  years  after  the  accident  and 
before  the  commencement  of  this  suit  out  of  the  state;  and,  in 
the  second  place,  it  did  not  depart  or  reside  out  of  the  state,  or 
remain  continuously  absent,  for  the  space  of  one  year  or  more. 
Neither  provision  of  the  statute  has  any  application  to  the  facts  of 
this  case;  for  said  facts  show  conclusively  that  the  defendant  cor- 
poration ever  since  it  commenced  doing  business  in  the  state  of 
North  Carolina  has  had  a  local  abode  and  habitation  in  that  state, 
for  more  than  three  years  prior  to  the  institution  of  this  action. 
The  defendant  company  is,  within  the  provisions  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  a  person,  hav- 
ing all  the  rights  that  a  natural  person  may  have  in  actions  for  or 
against  it.  Assuming  this  position  to  be  true,  we  reach  the  con- 
clusion that  the  defendant  corporation  is  entitled  to  rely  upon  the 
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Statute  as  a  defense  to  this  action,  and  that  more  than  three  years 
had  elapsed  before  the  suit  was  commenced. 

For  the  reasons  assigned,  we  are  of  the  opinion  that  the  cotut 
below  erred  m  overmling  the  plea  of  the  statute  of  limitations,  and 
that  the  case  should  be  reversed.  Reversed. 


1.  IAIITATIORR— FAaTIAI.  PAnCBUT— ACKNOVLBDOMBNT. 

Payment  of  Interest  on  a  note  within  three  years  prior  to  action  there- 
on Is  an  acknowledgment  of  Indebtedness,  taking  ft  ont  of  the  bar  of 
the  statnte. 

S.  COBTnniAKGB— DucBBTioir— BETnv. 

Btfusel  to  grant  eoutinnance  cannot  be  lerlewed,  In  13ie  absenee  of  a 
sbowlog  of  abuse  of  discretion. 

%.  KoTK—EirroitcaicaNT  bt  Pubchasbr. 

A  purchaser  of  a  note  tor  a  valnable  consfderatlon  may  enforce  Its 
collection,  though  there  was  no  Indorsement  or  transfer  of  it. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  North  Carolina,  at  Asheville. 

Charles  Price  (F.  A.  Sondley,  on  the  brief),  for  plaintiffs  in  error, 
James  H.  Merrimon  and  Walter  B.  Gwyn  (J.  Gibbon  Merrimon,  on 
the  brief),  for  defendants  in  error. 

Before  SIMONTON,  Circuit  Judge,  and  JACKSON  and  FUR- 
NELL,  District  Judges. 

JACKSON,  District  Judge.  The  defendants  in  error  (the  plain- 
tiffs below)  instituted  their  action  against  the  plaintiffs  in  error  (the 
defendants  below),  and  alleged  in  their  complaint  that  on  the  19th 
day  of  October,  1894,  A.  H.  Lyman  and  C  E.  Lyman,  defendants 
below,  made  and  executed  their  promissory  note,  in  writing,  dated 
the  tgth  day  of  October,  1894,  payable  one  year  after  date;  that 
afterwards  Mary  E.  Blakemore,  to  wh<mi  the  note  was  executed, 
made  and  delivered  the  said  note  to  B.  F.  Whitman,  who  likewise 
indorsed  and  delivered  the  same  to  Cornelia  Blakemore  Warner, 
for  value,  who  was  the  owner  and  holder  of  the  said  note  at  the 
commencement  of  this  action,  no  part  of  which  has  been  paid  to 
the  plaintiffs.  The  defendants,  A.  H.  Lyman  and  C.  E.  Lyman, 
filed  their  separate  answers,  in  which  they  admit  the  execution  of 
the  note,  but  deny  that  Cornelia  Blakemore  Warner  was  at  the  time 
cil  the  institution  of  this  suit  the  holder  and  the  owner  of  the  note; 
and  diey  also  deny  that  there  is  anything  due  and  owing  by  the 
defendants  to  her,  and  insist  that  the  puintiffs  have  no  right  to 
maintain  this  action,  for  the  reason  that  no  legal  assignment  or 
transfer  of  the  note  was  ever  made  by  Mary  E.  Blakemore  to  her. 
The  defendants  below  also  suggest,  as  a  matter  of  defense,  that  tbe 
action  is  barred,  for  the  reason  that  the  right  of  action  against  them 
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did  not  accrue  within  three  years  before  the  commencement  of  this 
suit.  The  first  answer  to  this  position  is  that  this  ivas  a  question  of 
fact,  which  was  submitted  to  a  jury,  and  they  fonnd'against  the  de- 
fendants. The  second  answer  is  that  the  defendants  paid  the  in- 
terest on  this  note  up  to  April  19,  1898,  within  three  years  prior 
to  the  institution  of  this  action.  This  payment  of  interest  was 
an  acknowledgment  of  the  debt,  and  an  implied  promise  to  pay 
it.  19  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  327,  and  the  cases  there 
cited.  In  North  Carolina,  from  which  state  this  case  comes,  it  was 
held  in  the  case  of  Hewlett  v.  Schenck,  82  N.  C.  234,  quoted  in 
Bank  v.  Harris,  96  N.  C.  118,  i  S.  E.  459,  that  "a  partial  payment, 
though  the  evidence  need  not  be  in  writing,  being  an  act,  and  not 
a  mere  declaration,  revives  the  liability,  because  it  is  deemed  a 
recognition  of  it,  and  an  assumption  anew  of  the  balance."  As  the 
plaintiffs  in  error  do  not  appear  to  rely  upon  this  defense  in  their 
briefs,  and  have  not  assigned  or  complained  of  it  as  an  error  in 
the  proceedings  of  the  court  below,  we  dismiss  it  without  further 
consideration. 

Nine  grounds  have  been  assigned  by  the  plaintiffs  in  error  for 
the  consideration  of  this  court: 

In  the  first  assignment  of  errors  it  is  claimed  by  the  appellants 
that  the  court  below  erred  in  refusing  a  motion  of  the  defendants 
to  continue  the  cause,  and  directing  the  case  to  proceed  to  trial  at 
that  time.  A  motion  for  the  continuance  of  a  cause,  addressed  to 
the  trial  judge,  is  a  matter  that  always  rests  ih  the  sound  discre- 
tion of  the  court,  and  is  subject  to  review  only  for  the  abuse  of 
his  discretion.  This  was  the  rule  at  common  law,  and,  so  far  as 
we  are  aware,  the  courts  of  this  country  have  usually  followed  that 
rule.  The  supreme  court  of  the  United  States,  in  Woods  v.  Young, 
4  Cranch,  237,  2  L.  Ed.  607,  ruled  "that  the  refusal  of  the  court 
below  to  continue  the  case  could  not  be  assigned  for  error."  This 
court  has  in  all  of  its  subsequent  decisions  followed  that  case,  and 
as  late  as  the  case  of  Means  v.  Bank,  146'U.  S.  621,  13  Sup.  Ct. 
186,  36  L.  Ed.  1107,  held  that  "the  question  whether  a  trial  shall  be 
postponed  on  account  of  the  absence  of  a  witness  for  the  defend- 
ant, and  the  illness  of  one  of  his  counsel,  is  a  matter  of  sound  dis- 
cretion, and  will  not  be  reviewed  where  no  abuse  is  shown."  See, 
also,  4  Enc.  PI.  &  Prac.  901,  §  2,  and  notes  i  and  2.  As  the  record 
in  this  case  does  not  disclose  that  the  trial  judge  abused  his  dis- 
cretion in  refusing  a  continuance  of  this  case,  we  are  of  the  opinion 
there  was  no  error  in  overruling  the  motion. 

The  eight  remaining  assignments  of  error  involve  substantially 
the  same  question,  and  rest  upon  the  fact,  as  is  claimed  by  the  de- 
fendants, that  the  plaintiffs  had  no  right  of  action  for  the  recovery 
of  the  amount  of  the  note  upon  which  this  action  was  founded.  It 
seems  to  us  that  a  very  brief  review  and  discussion  of  the  evidence 
in  this  case  must  dispose  of  the  last  eight  assignments  of  error. 
The  evidence  taken  in  this  case  was  all  offered  by  the  plaintiffs  be- 
low, there  being  no  evidence  offered  by  the  defendants.  What  the 
evidence  of  the  pliuntiffs  proves  and  what  it  tends  to  establish 
must  be  accepted  as  the  undisputed  evidence  in  this  case  upon  which 
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die  right  of  action  depends.   The  evidence  discloses  that  the  two 
Lfinans,  the  defendants  below,  borrowed  from  Mary  E.  Blakemore 
$3>ooo,  payable  one  year  after  date;  that  when  the  note  matured 
they  did  not  pay  it,  but  they  paid  the  interest  for  some  years  on 
the  note,  and  they  finally  ceased  to  pay  the  interest  when  they 
were  called  upon  to  pay  the  note.   Some  negotiations  were  had  in 
reference  to  it.    Miss  Blakemore,  the  holder  of  the  note,  seems  to 
have  been  in  bad  health.    She  gave  instructions  to  Whitman  to 
try  a^d  secure  the  i»yment  of  the  note.    In  this  Whitman  failed. 
After  the  failure,  the  plaintiff  in  the  action  below,  Cornelia  Blake- 
more Warner,  discovered  that  her  sister  was  very  much  worried  in 
not  securing  the  payment  of  the  interest,  took  the  matter  in  hand, 
and  went  to  Mr.  Whitman  and  made  arrangements  with  him  to  take 
up  the  note  and  pay  it  off,  and  held  it  as  her  own  property.    It  ap- 
pears from  the  evidence  that  B.  F.  Whitman,  a  cashier  of  a  bank 
in  Cleveland,  and  acting  as  an  intermediary  between  Mary  £.  Blake- 
more, the  payee  and  holder  of  the  note,  and  the  defendants,  the 
two  Lymans,  made  to  the  defendants,  for  Miss  Blakemore,  a  loan 
of  $3/xx>  for  one  yeaf,  for  which  they  gave  their  joint  note,  upon 
which  this  action  is  founded;  that  when  the  note  fell  due  it  was 
not  paid,  nor  was  it  renewed,  but  remained  unsatisfied  up  to  the  date 
of  the  commencement  of  this  action,  though  the  interest  was  paid 
to  April  19,  1898.    It  further  appears  that  Mary  E.  Blakemore  was 
in  bad  health,  and  the  neglect  of  the  obligors  to  pay  off  and  dis- 
charge this  obligation  seemed  to  prey  on  her.mind, — so  much  so  that 
her  sister,  the  plaintiff  in  this  action,  became  so  anxious  about  her 
sister  Maj-y's  condition  that  she  determined  to  see  what  could  be 
done  to  relieve  her  sister's  anxiety.   With  this  in  view,  she  went 
to  Mr.  Whitman,  the  cashier.   After  some  discussion  between  them, 
it  was  decided  that  he  was  to  procure  from  Miss  Blakemore  the 
note  and  all  the  papers  relating  to  the  loan.    In  doing  so  he  in- 
formed her  that  "arrangements  had  been  made  for  the  refunding  of 
the  loan,"   It  is  true  that  the  loan  was  not  refunded,  but  it  is  equally 
true  that  Miss  Blakemore  was  desirous  of  getting  the  amount  due 
her  on  the  note  paid.    The  note  had  been  in  the  custody  of  Mr. 
Whitman  for  collection,  for  it  was  sent  to  him  at  Asheville  for  that 
purpose,  which  he  failed  to  accomplish.    When  Miss  Blakemore 
sent  the  note  to  him,  she  had,  by  her  own  proper  indorsement,  trans- 
ferred the  note  to  him,  and  he  became  vested  with  the  legal  title 
to  it.    It  is  true  that  after  the  note  was  indorsed  he  returned  the 
note  to  her ;  but  it  is  equally  true  that  when  she  returned  the  note 
to  him  the  second  time  the  indorsement  remained  on  the  note  un- 
altered, and  by  her  action  at  that  time  he  became  the  legal  owner 
of  the  note,  and  could  have  maintained  the  action  tn  his  own  name 
for  the  recovery  of  the  amount  due.   After  he  got  possession  of 
the  note  the  second  time,  he  sold  it  to  Mrs.  Warner,  the  plaintiff  in 
this  action,  for  value,  realizing  the  full  amount  due  on  the  note. 
Upon  this  state  of  facts  the  defendants  claim  and  insist  that  Mrs. 
Warner  cannot  maintain  this  action,  and  that  she  had  no  legal  title 
to  the  note.   We  do  not  think  that  this  defense  to  this  action  is 
either  good  in  ethics  or  sound  in  law.   The  note  was  payable  to 
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the  order  of  the  payee,  and  was  therefore  negotiable.  The  payee» 
by  {M'oper  indorsement,  had  assigned  and  transferred  the  note  to 
Whitman;  and  he,  having  possession  of  the  note,  transferred  it, 
by  his  own  proper  indorsement  without  recourse,  to  the  plaintiflf» 
in  this  action.  This  case  was  tried  before  a  jury,  and  the  jury 
found  for  the  plaintiffs,  presumably  under  the  direction  of  the  court, 
as  was  decided  in  Thompson  v.  Onley,  96  N.  C.  9,  i  S.  E.  620, 
that,  to  give  title  to  a  note  or  bond,  an  indorsement  or  assign- 
ment was  not  necessary,  and  the  question  of  the  ownership  waft 
a  matter  of  fact  for  the  jury  to  decide. 

The  answer  of  A.  H.  Lyman  to  the  second  paragraph  of  the  plain- 
tiffs' complaint  affirms  that  the  indorsement  on  the  note  in  ques- 
tion by  Mary  E.  Blakcmore  was  purely  for  the  purpose  of  collection. 
No  such  condition  is  attached  to  the  indorsement,  and,  under  the 
facts  proved  in  this  case,  it  is  evident  that  Mary  E.  Blakemore  in- 
tended to  give  Whitman  the  full  control  of  the  note,  in  order  that 
he  might  take  such  course  as,  in  his  judgment,  would  best  sub- 
serve her  interest  and  secure  the  money.  No  proof  is  oifered  by 
the  defendants  in  support  of  this  allegation  in  that  answer,  and 
for  this  reason  we  dismiss  the  further  consideration  of  that  allega- 
tion. But  suppose,  in  point  of  fact,  that  there  was  no  indorsement 
or  transfer  of  the  note  to  Whitman  or  to  the  plaintiffs ;  we  think 
that  the  plaintiffs  could  maintain  this  action,  even  though  the  note 
had  not  been  indorsed  by  the  payee.  It  is  a  well-settled  principle 
of  law  that,  where  the  note  is  payable  to  bearer  or  to  a  designated 
person,  it  may  be  negotiated  so  as  to  pass  the  legal  title  by  simple 
delivery,  without  indorsement.  In  this  case  the  evidence  conclu- 
sively proves  that  the  fwiyee  of  this  note  desired  to  secure  the  pay- 
ment of  it.  If  she  received  the  full  amount  of  the  note  from  Whit- 
man, who  was  the  agent  to  collect  this  note,  it  was  a  matter  of  no 
legal  importance,  so  far  as  she  was  concerned,  how  he  secured  the 
money  for  that  note.  What  she  wanted  was  her  money;  and  her 
sister,  Mrs.  Warner,  desiring  to  relieve  her  of  her  great  anxiety 
about  the  payment  of  this  note,  went  to  her  authorized  agent  and 
purchased  the  note  for  a  full  consideration,  and  thereby  acquired 
legal  ownership  of  the  note.  In  support  of  this  position  we  cite 
4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  250,  note,  giving  a  long  line  of 
authorities.  In  any  view  that  we  can  take  of  this  case, — whether 
this  note  was  transferred  by  proper  indorsement,  or  whether  it  was 
transferred  either  with  or  without  indorsement,  we  hold  that  the 
plaintiffs  in  this  action,  having  purchased  the  note  for  a  valuable 
consideration,  have  a  right  to  enforce  its  collection;  and,  as  we 
have  before  said,  the  defendants  have  no  defense,  either  in  ethics 
or  in  law,  against  the  recovery  of  a  judgment  in  this  action. 

For  the  reasons  assigned,  the  judgment  of  the  court  below  is 
affirmed. 
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(Olrenlt  Court  of  Appeals,  Fifth  Circuit  January  T.  1902.) 


Na  urn. 


CuBiiu  ov  Goods— LufiTATioR  of  liiABiCirnr  fob  Losb  bt  Fibe— Validity. 
A  shipper  Is  bvimd  by  a  prorlslw  In  a  bill  (tf  lading  exiimptlng  the 
curler  from  Uabllily  for  loss  of  the  goods  flre^  wliere  he  was  chsrg«- 
mtHe  vtth  knowledgie  that  the  bill  contained  sncb  danse,  unA  made  uo 
obJectlOD  thereto,  and  It  Is  not  shown  that  the  loss  resulted  from  the 
carrlfr's  aei^gettce. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

B.  K.  Miller,  for  plaintiff  in  error. 

N.  W.  Finley,  W.  W.  Howe.  W.  B.  Spencer,  and  C.  P.  Cocke,  for 
defendant  in  error. 

Before  PARDEE.  McCORMICK.  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  was  an  action  by  the  plaintiff  in  error  to 
rea>ver  the  value  of  certain  cotton  delivered  to  the  defendant  in  error 
to  be  transported  from  Texarkana,  Tex.,  to  the  port  of  New  Orleans, 
La.,  at  an  agreed  charge  for  freight  of  60  cents  per  100  pounds.  The 
petition  alleged  that,  in  evidence  of  the  contract,  the  company  de- 
livered to  the  plaintiff  in  error  its  certain  bills  of  lading;  that  while 
the  bales  of  cotton  were  awaiting  further  shipment,  but  after  they  had 
been  received  by  the  railway  company  as  a  common  carrier  and  were 
in  its  possession  as  such,  and  after  it  had  issued  its  bills  of  lading  to 
carry  the  same,  the  whole  of  the  cotton  was  destroyed  by  fire.  The 
petition  alleged,  further,  that  by  the  third  clause  of  the  bills  of  lading 
the  railway  company  attempted  to  limit  its  liability  as  a  common  car- 
rier, declaring  that  it  should  not  be  liable  for  any  damages  to,  or  de- 
struction of,  the  cotton  caused  by  fire ;  that  this  clause  is  wholly  in- 
operative, null,  and  void  against  the  petitioner,  on  the  following 
grounds:  (i)  That  plaintiff  did  not  receive  any  consideration  from 
the  railway  company  for  such  limitation  of  its  common-law  liability; 
(2)  that  the  destruction  of  the  cotton  by  fire  was  due  to,  and  caused 
by,  the  negligence  of  the  company,  its  agents  and  servants ;  (3)  that 
the  cotton  was  received  by  the  railway  company  prior  to  the  issuance 
of  the  bills  of  lading,  and  it  was  without  authority,  after  the  receipt 
of  the  cotton  as  a  carrier,  to  limit  its  liability  under  the  common  law. 
The  answer,  besides  the  general  issue,  set  up  specially  the  terms  of 
the  third  danse  of  the  bills  of  lading,  which,  so  far  as  necessary  to 
recite,  expressed  "that  neither  the  Texas  &  Pacific  Railway  Company 
nor  any  connecting  carrier  handling  said  cotton  shall  be  liable  for 
damage  to,  or  destruction  of,  said  cotton  by  fire."  The  case  came 
on  for  trial,  and,  the  evidence  having  been  closed,  counsel  for  the 
defendant  moved  the  court  to  direct  a  verdict  in  favor  of  the  defend- 
ant, which  motion  was  granted,  and  the  jury,  under  the  direction  of 
the  judge,  returned  their  verdict,  "We,  the  jury,  find  a  verdict  in  favor 
of  die  defendant,"  upon  which  judgment  was  duly  entered.   In  act- 
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ing  on  the  plaintiff's  motion  ior  a  new  trial,  the  learned  judge  of  the 
circuit  court  said: 

*rrbe  sole  qneetlon  In  this  cause  la  wbether  the  claose  In  the  bill  of  lading 
exempting  the  carrier  from  liability  for  Iobs  by  fire  la  binding  on  the  plain- 
tiff. No  negligence  Is  charged  against  the  carrier.  The  shipment  was  madfr 
by  the  plaintllTs  agent,  an  Intelligent  and  experienced  bnyer  and  shipper  of 
cotton.  He  is  presumed  to  have  known  the  law,  and  to  have  been  aware 
that  the  carrier,  If  he  so  desired,  was  compelled  to  tal^e  the  freight  under  Its 
common-law  liability,  without  the  fire  clause.  Furthermore,  It  was  proven 
that  prior  to  the  Bblpment  plaintllTs  agent  called  for  blank  bills  of  lading, 
took  them  to  his  ofllce,  and  In  his  own  time  filled  them,  and  then  presented 
them  for  signature  by  the  carrier.  This  tact  togetha  with  the  general 
knowledge  which  the  plaintiff's  agent  must  have  had  from  his  previoos  ex- 
p^ence  In  shipping  cotton,  makes  It  certain  that  as  matter  of  fact  ttie 
plaintiff's  agent  knew  of  and  assented  to  the  fire  clause.  Shippers  have 
been  held  bound  by  the  fire  clause  In  a  bill  of  lading,  even  when  they 
claimed  that  they  did  not  know  that  the  clause  was  In  the  bill  of  lading, 
provided  they  were  afforded  a  full  and  fair  opp  rtunlty  to  acquaint  them- 
selves with  the  contents  of  the  bill  of  lading.  Failure  to  read  the  bill  of 
lading  has  been  held,  under  such  circumstances,  not  to  avail  the  shipper. 
But,  of  course,  the  present  cause  Is  one  In  wbich,  as  matter  of  fact,  the 
shipper  knew,  or  must  be  held  to  have  known,  that  the  bill  of  lading  con- 
tained the  fire  clause.  I  am  clear  that  there  la  nothing  In  the  evidence 
which  would  Invalidate  the  bill  of  lading  for  duress,  concealment  tnuA,  or 
misrepresentation  by  the  carrier." 

So  far  as  it  affects  this  case,  the  statement  of  the  law  embraced  in 
the  foregoing  extract  from  the  trial  judge's  opinion  is  fully  support- 
ed by  the  leading  case  of  York  Mfg.  Co.  v.  Illinois  Cent.  R.  Co., 
3  Wall.  107,  18  h.  Ed.  170,  which  has  been  cited  with  approval  by 
the  supreme  court  as  late  as  the  case  of  The  Queen  of  the  Paci6c, 
180  U.  S.  49,  21  Sup.  Ct.  278,  45  L.  Ed.  419. 

We  have  carefully  examined  the  record  submitted  to  us  on  this 
hearing,  and  concur  in  the  view  taken  by  the  trial  judge  that  there 
is  nothing  in  the  evidence  which  would  invalidate  the  bills  of  lading 
for  duress,  concealment,  fraud,  or  misrepresentation  by  the  carrier. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 


GHABNOOK  T.  TmXAB  ft  P.  BT.  00. 
<arcnlt  Oonrt  of  Appeals,  Fifth  Circuit  January  7,  1002J 

No.  1.0S2. 

Carbibrs  of  Goods  —  LmiTATioN  or  LiAniLiTT  ron  Losa  bt  Firv— TAX.Ti>rrT. 
A  shipper  Is  bound  by  a  provision  In  a  bill  of  lading  exempting  the 
carrier  from  liability  for  loss  of  the  goods  by  fire  where  he  was  charge- 
able with  knowledge  that  the  bill  contained  such  clause  and  made  no 
objection  thereto,  and  It  Is  not  shown  tiiat  ttie  loss  resulted  from  tiw 
carrier's  negligence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Louisiana.  . 

B.  K.  Miller,  for  plaintiff  in  error. 

W.  W.  Howe,  W.  B.  Spencer,  arid  C.  P.  Cocke,  for  defendant  in 
error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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PER  CURIAM.  This  was  an  action  very  similar  to  that  of  Jovitc 
Cau  against  the  same  defendant  (just  decided),  113  Fed.  91.  It  was 
for  the  value  of  cotton  delivered  to  the  defendant  carrier,  which 
issued  to  the  shipper  a  bill  of  lading  with  the  fire  exemption  clause 
identical  in  terms  with  that  given  in  the  Can  Case.  The  cotton  was 
received  on  a  country  or  plantation  switch,  which  the  defendant  had 
put  in  about  the  time  of  the  construction  of  its  main  line,  and  which 
for  10  or  II  years  had  been  used  by  the  planters  conveniently  ad- 
jacent thereto  precisely  in  the  manner  that  this  shipment  was  made. 
There  was  a  small  platform  and  a  small  shelter  to  be  used  in  connec- 
tion with  sending  and  receiving  freight,  according  to  its  character 
and  the  other  conditions  at  the  time  of  handling,  but  no  agent  or 
employe  of  the  company  had  ever  been  put  or  kept  there  for  the 
purpose  of  receiving  and  guarding  freight  there  received  or  delivered. 
Th2  long-established  practice  was  for  shippers  who  had  produce  to 
be  transported  from  that  point  to  notify  the  nearest  station  agent 
of  the  fact,  and  of  the  number  of  cars  desired,  when  the  defendant 
would  famish  the  cars  as  requested,  and,  as  soon  as  they  were  loaded 
by  tht  shipper,  promptly  take  them  by  the  first  one  passing  of  its  local 
freight  trains  to  the  point  of  destination.  There  is  no  evidence  that 
any  question  or  protest  was  made  by  this  shipper  to  the  contract  as 
limited  in  the  bill  of  lading.  We  concur  with  the  trial  judge  in  hold- 
ing that  the  evidence  does  not  tend  to  show  negligence  on  the  part 
of  the  carrier.  There  was  no  dispute  as  to  the  goods  having  been 
recetred  by  the  carrier,  nor  as  to  the  loss  falling  within  the  terms  of 
the  fire  exemption  clause.  If  there  was  negligence  upon  the  part  of 
the  carrier  the  burden  of  proving  that  fact  was  on  the  plaintiff,  and, 
as  we  have  said,  the  proof  offered  by  the  plaintiff  did  not,  in  our 
opinion,  tend  to  show  such  negligence.  This  case  falls  clearly  within 
the  authority  of  Clark  v.  Barnwell,  12  How.  272,  13  L.  Ed.  985; 
Transportation  Co.  v.  Downer,  11  Wall.  129,  20  L.  Ed,  160;  York 
Mfg.  Co.  V.  Illinois  Cent.  R.  Co.,  3  Wall.  107,  18  U  Ed.  17a 

The  judgment  of  the  circuit  court  is  affirmed. 


03lrciilt  Oonrt  of  Appeals,  FlttSi  Circuit  Januair  ^^  190£| 
No.  1,060. 

BBOnRS— Rtoht  to  Oohfbnmtion— Sutptoibnot  of  Bbrticbs. 

A  d«claratIoii  set  out  a  writitng  hy  which  defendant  authorised  plaintiff 
to  Bell  for  him  certain  timber  lands  and  other  property  for  a  price  stated. 
ruch  authority  to  continue  for  60  days.  It  alleged  that,  by  defendant's 
leqncBt  plaintiff  ta%pared  a  written  memorandnm  more  spedAcally  de- 
Kflblng  the  property;  tbat  plaintiff  proeuted  within  the  60  days  thf 
mating  of  a  written  contract  between  defendant  and  a  tiilrd  persoo, 
whl^  was  set  out  and  by  which  defmdant  agreed  to  convey  the  pn^- 
mtf  00  terms  therein  irtated,  and  the  other  party  agreed  to  have  the 
same  examined  within  00  days,  and  to  purchase  the  same  if  It  should 
■I^ear  from  said  examination  that  the  statements  contained  In  plaintiff's 
menMHrandum  were  substantially  correct;  that,  by  reason  of  the  premlaea, 
defoidant  became  indebted  to  plaintiff  for  his  services  In  the  snm  of 
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$100,000,  for  wtileh  lodgment  was  prayed.  UtM,  that  such  declaratloii 
must  be  construed  as  one  to  recover  commissions  as  a  broker,  and  was 
demmrable  as  failing  to  state  a  cause  of  action,  because,  under  tbe  con- 
tract pleaded,  plaintiff  could  recover  only  by  {voTlng  (1)  either  that  ha 
bad  made  an  actual  sale  of  tbe  property,  or  (2)  that  within  the  time  lim- 
ited he  had  procured  a  purcbasn-  able  and  willing  to  buy  It  on  the 
tenns  stated,  and  that  a  sale  was  prevented  by  some  act  or  default  of 
defendant,  neltlier  of  which  tacts  was  alleged. 
McCormick,  Clrcnlt  Judge;  dissenting  hi  part 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

This  action  was  brought  by  William  Alfted  UlUlkm,  a  dtlsen  of  New  York, 
against  Martin  H.  Sullivan,  a  citizen  of  Florida.  The  case  was  first  tried 
on  a  declaration  containing  12  counts,  and  resulted  In  a  verdict  for  the  de- 
fendant Sullivan.  A  new  trial  was  granted  by  the  circuit  court  and  tbe 
plaintiff  amended  bis  declaration  by  adding  counts  Qumt>ered  13  and  14. 
These  counts  differ  but  little,  and  counsel  for  tbe  plaintiff  (the  defendant  In 
error  here)  agrees  that  count  No.  14  may  be  eliminated.  The  case  was  tried 
and  Is  here  considered  as  based  on  the  thirteenth  count  which  will  be  re- 
ferred to  herein  as  constituting  the  declaration.  It  is  as  follows.  Indudlng 
tbe  three  exhibits: 

"Tbe  plaintiff  sues  file  defendant  for  that  before  the  Institution  of  this 
suit  to  wit  on  and  before  Octobw  12.  1S90,  tbe  d^endant  «nidoyed  tbe 
plaintiff  to  sell  tbe  pine  timber  lands  of  the  defendant  In  the  state  of  Ala- 
bama, comprising  about  250.000  acres,  lying  In  the  counties  of  Escambia. 
Conecuh,  Monroe,  and  Baldwin,  together  with  the  railways  and  mills  sltU' 
ated  thereon,  for  the  sum  of  one  million  five  hundred  tbousand  dollara.  and 
defendant's  wharf  In  tbe  city  of  Pensacola,  Florida,  for  liie  sum  of  one 
hundred  tbousand  dollars,  and,  as  evidence  of  the  said  employment  exMuted 
and  delivered  to  tbe  plaintiff  on  October  12.  1899,  a  written  lostniment  a 
copy  of  which  Is  hereto  attached,  marked  'Exhibit  A,*  and  made  a  imrt 
hereof;  that  for  the  purpose  of  a  fuller  specification  and  description  of  tbe 
said  iffoporly,  tSie  jdalntlfl,  at  the  request  of  and  for  tiie  defendant,  prqwred 
a  vrritten  memorandum  more  fully  describing  the  said  imperty,  a  coi^  of 
which  memorandum  is  hereto  attached,  marked  'Exhibit  B.*  That  In  pur- 
suance of  tbe  said  employment  the  plaintiff  procured  that  tbe  defendant 
and  one  W.  D.  Mann  should  and  did  on  November  IS,  1899,  enter  Into  a 
written  contract  by  which  the  defendant  agreed  to  convey  tiie  property 
mentioned  in  tbe  written  authority  and  memorandum  her^before  set  forth' 
as  Esliiblts  A  and  B  (which  memorandum  is  tbe  memorandum  referred  to 
In  tbe  said  written  contract)  to  a  corporation  to  be  organized  by  the  said 
Uann  as  set  forth  In  the  said  agreement  and  the  said  Mann  agreed  to  cause 
tbe  said  corporation  to  be  organized,  and  to  pay  to  the  defmdant  for  tlie 
said  property  five  hundred  thousand  dollacs  in  cash,  one  million  dollars  in 
the  first  mortgage  bonds,  and  one  hundred  thousand  dollars  In  the  stock,  of 
tbe  said  company,  an  of  which  is  set  forth  in  the  said  agreement  which  la 
hereby  referred  to,  and,  as  Exhibit  O,  hereto  attached  and  made  a  part  hereof 
for  greater  particularity  and  exactness.  Plaintiff  avers  that  by  reason  of 
the  premises  be  became  entitled  to  demand  and  receive  from  the  defendant 
and  the  defendant  became  obliged  to  pay  to  the  plaintiff,  for  his  services 
aforesaid,  a  targe  sum,  to  wit  the  sum  of  one  hundred  thousand  dollars, 
which  sum,  or  any  part  thereof,  the  defendant  has  rinsed  to  pay  to  plalntUI, 
althon^  oftm  requested  so  to  do.  to  the  damage  of  i^alntM  of  one  bnndred 
thousand  doUan,  whereupon  he  sues." 


"W.  A.  Ullllken,  Esq.,  N.  T.  Ctty.— Dear  Sir:  I  hereby  authwlze  and  em- 
power yon  to  sell  my  pine  timber  lands  In  the  state  of  Alabama,  compris- 
ing about  250,000  acres,  lying  in  the  counties  of  Escambia,  Conecuh.  Monroe, 
and  Baldwin,  togeth^  with  tbe  railways  and  mills  situated  thereon,  for  tbe 


Exhibit  A. 


"New  York.  October  12th,  1889. 
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nnn  of  91.000,000;  also  my  -wharf  In  tbe  city  of  Pensacola.  FU.,  for  the 
■um  of  one  hundred  thoosand  dollars  {|100,000).  This  aotbority  to  remain 
good  fw  sixty  daya.  I  vlll  made  a  deed  In  fee^  wlUi  general  warranty,  to 
tba  pnrehuo:  U.  H.  SaUlvan." 

Bzlilbit  B. 
••Sullivan  Timber  Lands. 
"Martin  H.  Sullivan,  of  Pensacola,  Fla.,  Is  the  owner  In  fee  of  two  hun- 
dred and  fifty  tlioasand  acres  of  long  leaf  yellow  pine  timber  land,  in  the 
state  of  Alabama,  situated  In  the  following  counties: 


Connty  of  Escambia   156,000  acres 

County  of  Oonecob..   42,000  acres 

County  ot  Monroe   40,000  acres 

Onimtr  of  Baldwin.....   12.000  aores 


Total   200.000  acres 


"This  land  la  fai  ime  body,  beginning  on  the  northern  line  of  tte  state 
of  Florida,  In  the  connty  of  Bscambla.  two  and  a  half  miles  east  of  Floma- 
ton  Jmactlon.  on  the  Louisville  &  XashTlIIe  R.  R.  It  runs  north  about  25 
miles.  Into  the  county  of  Conecuh;  thence  west  some  8  miles.  Into  county 
of  Monroe;  thence  south  6  miles;  thence  west  10  miles;  thence  south  with 
the  connty  line  between  Escambia  and  Baldwin  to  the  Florida  state  line. 
Wthtn  this  outline  there  are  several  one-quarter  (%)  and  one-half  C%)  sec- 
tions In  the  different  toTmshlps  which  do  not  belong  to  Sullivan.   The  12,- 

000  acres  In  Baldwin  connty  fronts  on  the  Alabama  river  below  old  Fort 
UontgDmery.  and  mna  back  east  to  tbe  Escambia  county  Une^  connecting  with 
the  main  body  at  that  point  Tlie  great  body  of  this  land  lies  on  the  head 
waters  of  Escambia  river,  in  Escambia  county.  On  tlie  east  side  the  L.  & 
>f.  R.  R.  runs  through  It  from  Flom%ton  Junction  north  to  Selma,  Alabama. 
On  the  south  the  L.  &  N.  R.  R.  runs  tbrongh  It  from  Montgomery.  Ala.,  to 
Mobile.  It  Is  about  SO  miles  by  rail  from  Sullivan  MIU.  on  tills  land,  to 
Mobile,  and  about  45  miles  from  Flomaton  by  rail  to  Pensacola,  Fla.  The 
map  accompanying  this  statement  shows  the  position  of  these  lands  as 
marked  thereon.  The  lands  are  all  above  overflow,  aud  the  timber  on  every 
acre  Is  perfectly  accessible.  The  timber  on  the  land  Is  what  Is  known  as 
tb»  Umg  Leaf  Yellow  Plne^;  the  trees  growing  from  70  to  00  feet  to  the 
first  limb,  perfectly  straight  Tbe  largest  will  square  12  Inches.  70  to  80 
feet  tnm  the  butt  About  200,000  acres  of  this  timber  Is  pracHoally  virgin  ' 
forest.  The  remaining  00,000  acres  has  been  partially  cut  prior  to  1892. 
Only  the  largest  tre«s  were  cut  then,  leaving  all  under  fifteen  Incdies  In 
diameter.  These  lands  were  carefully  selected  by  Mr.  Sullivan,  who  Is  a 
timber  expert  having  been  engaged  in  the  timl)er  business  about  40  yeai-s. 
His  estimate  Is  that  tbe  po(»rest  lands  will  cut  five  thousand  <5,000)  feet  and 
the  entire  tract  can  safely  be  estimated  at  Bevm  thousand  (7,000)  feet  per 
acre;  and  Bullivan  Is  not  a  man  who  will  make  an  overestimate  In  this  mat- 
ter. On  ttabi  land  Mr.  Sullivan  has  tmllt  three  railroads  of  standard  gauge, 
as  follows:  One  road  running  from  SuOlvan  station,  on  the  L.  ft  V.  R.  R.. 
out  deren  fll)  miles  through  the  forest  to  a  former  mill  site;  one  ftnm 
Wallace  station,  on  the  L.  &  N'.  R.  B.,  Rome  ten  (10)  miles  out  Into  tbe  forest; 
and  another  branch  from  this  line,  six  (6>  miles.  These  lines  were  laid 
with  80-lb.  rails,  and  were  built  to  haul  logs  from  the  forest  to  the  mlUs, 
and  the  timber  from  mills  to  L.  &  X.  R  R..  and  thence  to  Mobile  and  to 
Pensacola.  They  were  bnUt  In  1S90  and  1801,  and  used  during  that  time, 
but  bare  not  been  In  use  since.  The  rails  are  In  good  condition,  but  the 
road  is  not  l%ere  are  two  mills  and  one  mill  i^te  on  these  lauds,  as  f<^- 
knrs:  One  known  as  *Wanace  Mm,^  sitnated  on  the  L.  ft  N.  B.  R.,  neat  Wal- 
lace station  in  Escambia  comity.  This  Is  a  fine  steam  mill,  built  In  1891. 
and  wld  all  modem  improvements,  and  cost  $125,000.  It  was  ran  less  than 

1  year,  and  Is  In  perfect  order,  and,  with  the  purchase  of  a  new  band, 
could  be  pnt  to  work  at  once.  It  has  a  capacity  of  100,000  feet  of  timber 
per  diem.  It  has  every  facility  for  handling  logs  and  timb»,  and  the  out- 
put of  this  mill  can  be  delivered  by  rail  55  miles  to  Pensacola.  Fla.  An- 
•Cber,  known  as  the  'Flue  Log  Mill,*  Is  situated  in  Baldwin  county,  near  the 
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Alabama  river.  This  Is  a  watw  mill  of  about  86  to  40  ttionaand  f«et  ca- 
pacity per  diem.  It  Is  In  moderately  good  condltloii.  Its  output  can  be 
shipped  down  the  Alabama  river  to  Mobile  about  7S  miles.  A  mill  site 
known  as  'SuUlvon  Mill*  is  situated  In  Escambia  county,  on  tbe  ll-mlle 
Inrancli  road  runnlns  from  Sullivan  station  on  the  L.  &  N.  R.  B.  Ha«  la  a 
magnificent  boom,  and  every  facility  Cor  handling  logs  and  timber.  Tbere 
ves  a  water  mdU  here  In  1S91-2.  Tlie  output  from  a  new  mill  built  at  this 
point  could  be  sent  by  rail  to  Mobile  or  to  Pensacola.  Hiese  Improvements 
were  put  on  this  land  by  Mr.  Sullivan  In  1890-1,  when  he  organlzul  the 
SulUvan  Timber  Co.,  and  wltb  a  view  of  carrying  on  the  timber  busln«s 
on  an  extensive  scale.  The  price  of  timber  declined  In  '92  to  such  a  point 
(being  about  fT.50  per  thousand  at  Pensacola  and  Mobile)  that  be  preferred 
to  rfose  up  the  business  rather  than  cut  his  trees  and  sell  timber  at  such 
rates.  Since  then  tbe  trees  have  been  carefully  preserved,  and  to-day  tbe 
foi-est  Is  intact  These  lands  were  all  high  and  dry,  slightly  undulating, 
good  soil,  and,  where  cultivated,  produce  excellent  corn  and  cotton,  and  all 
the  fruits  of  that  climate,  of  Hne  quality.  Lands  In  these  counties,  when 
cleared  of  timber,  sell  readily  at  from  $4.00  to  $0.00  per  acre  for  agricultural 
pnrposeB.  The  climate  of  tills  section  is  delightful,  being,  of  course,  mild 
In  winter;  and  tbe  summer  heat  Is  tempered  by  the  ocean  winds  from  the 
south.   The  health  of  these  counties  Is  unusually  good. 

"I  consider  the  following  figures  as  a  safe,  low  »tjmate  of  tbe  value  of 
the  timber  on  this  land,  and  the  value  of  the  lands  after  tbe  timber  Is  cut: 

The  poorest.  50.000  acres,  at  5,000  ft   250,000.000  ft 

The  other,  200,000  acres,  at  7,000  ft   1,400,000.000  ft 


Making  tbe  total  timber   1.650,000,000  ft 

"Tbere  are  excellent  locations  on  these  lands,  where  four  (4)  new  steam 
mills  can  be  erected,  on  these  railroads,  of  a  capacity  of  100,000  feet  to  each 
per  day.  These  four,  together  wltb  the  two  now  on  hand  (changing  the 
water  mill  into  a  steam  mill),  would  put  out  600,000  feet  per  day,  or 
16,000,000  feet  per  month  of  26  working  days,  or  187,000,000  feet  per  an- 
num.  Tbe  present  price  of  timber  at  Pensacola.  Fla.,  and  Mobile,  Ala.,  Is 
(16.50  per  thousand.  To  cut  these  trees,  haul  them  to  the  mills,  saw  Into 
timber,  load  on  cars,  and  deliver  on  wharf  at  Pensacola  or  Mobile,  Is  less 
than  ^.00  per  thousand.  These  six  mills  can  cut  the  entire  timber  from 
these  lands  in  less  than  nine  (9)  years.  But  It  cannot  be  expected  that  tim- 
ber will  remoln  at  the  present  high  Qgures  more  than  a  year  or  two.  One 
can  safely,  however,  count  on  timber  continuing  for  many  years  at  very  re- 
munerative figures.  But  for  the  next  two  years,  by  putting  the  4  new  milts 
In  operation,  the  six  mills  can  put  out  187.000,000  feet  per  annum.  This. 
deUvwed  at  Pensacola,  will  net  certainly  $10.00  per  thousand,  or  $1,870,000 
pa  annum.  This  shows  tbe  possibilities  for  tbe  next  tn'o  years  at  the  pres- 
ent unusually  high  price  for  timber.  It  Is  proper  to  state  here  that  tbe  de- 
mand for  timber  at  Pensacola  and  Mobile  for  foreign  shipment  Is  far  be- 
yond the  output  Contracts  can  be  made  there  with  thoroughly  reliable 
houses  for  timber  for  6  to  8  months'  delivery  at  present  rates.  These  four 
new  mills,  of  the  capacity  required,  can  be  built  to-day  for  $50,000  each. 
It  Is  not  necessary  to  erect  so  expensive  a  mill  as  the  one  now  at  Wallace. 

"Turpentine.  Another  source  of  revenue  from  this  timber,  and  one  not  to 
be  overlooked,  is  turpentine.  Contracts  can  be  made  wltb  reliable  parties 
to  allow  them  to  box  these  trees  ahead  of  tbe  cutters,  so  as  not  to  li^nre 
tbem  for  tlml>er,  and  from  this  source  from  $2.60  to  $3.00  per  acre  can  be 
obtained.  None  of  tbis  timber  has  ever  been  boxed.  It  is  in  the  forest 
primeval.' 

"Resale.  If  tbe  purchaser  of  this  land  should  desire  to  do  so,  this  land 
can  be  sold  ofT  to  great  advantage  in  lots  from  10,000  to  80,000  acres.  Mr. 
Sullivan  will  not  break  his  block  up,  but  prefers  to  sell  It  as  a  whole  or  not 
■t  alL 

"Stumpage.  In  this  section  of  Alabama  and  Florida,  stumpage  Is  $2.00  per 
tbonsand.   A  purchaser  of  this  land  can  sell  as  much  stnmpage  u  he  cares 


8ULLITAN  UILLIKSM. 


97 


to  at  $2.00.  Mr.  BoUlTBD  conilden  It  a  waste  to  sell  It  at  such  figures,  and 
will  not  do  so. 

"These  are  tlie  principal  facts  In  connection  with  these  lands. 

"The  price  of  the  lands,  with  everrtblne  on  them, — mills,  mill  booms,  and 
rallroada.  is  $1*500.000.  Of  this  $300,000  In  cash,  and  $1,000,000  wUI  be 
carried  tm  bond  and  mortgage  at  fonr  per  cent,  with  «  proper  sinking  fond 
to  retire  the  bonds  when  doe,  running,  say,  ten  years.  This  land  Is  tree 
ftoxn  all  Incnmbiauces,  and  a  deed  In  fee,  with  gen«al  vananty.  will  be 
(Iren  the  purchaser  by  Mr.  SnlllTaiL 


In  addition  to  this  land,  Mr.  Sullivan  owns  a  wharf  at  Pensacola,  Fla., 
which  is  the  principal  wharf  In  the  city.  It  comprises  some  seTcn  acres, 
and  is  filled  In  with  stone,  and  from  eight  to  ten  ocean-going  vessels  can 
load  from  the  dock  at  one  time.  ▲  donlde-track  raUrr:ad  belonging  to  Mr. 
Sullivan  runs  on  this  whart  connecting  with  the  L.  &  N.  R.  R.,  so  that  cars 
from  the  L.  &  N.  can  run  on  the  wharf  to  a  ship's  side,  and  be  unloaded 
from  the  car  Into  the  ship.  There  is  also  a  large  boom  In  connection  with 
this  wharf,  into  which  timber  can  be  unloaded  to  await  arrival  of  vessels, 
and  from  there  loaded  into  the  ships.  The  price  of  this  wharf  is  $100,000. 
It  can  be  purchased  in  connection  with  the  lands,  or  not,  as  the  purchaser 
may  desire.  But  together,  these  lands  and  wharf,  with  the  mills  in  opera- 
tion, make  the  most  valuable  property  of  this  (^aracter  In  the  Southwn 
Mates.  SoUlvan's  timber  landa  are  well  known  in  the  South  by  all  timber 
mercbants,  and  are  regarded  as  the  pick  of  that  section." 


"Memorandum  of  agreement  this  day  entered  Into  by  and  between  Martin 
H.  Sullivan,  of  Pensacola,  Fla.,  and  W.  D.  Mann,  of  New  York  City,  wlt- 
□esseth:  Martin  H.  Sullivan  agrees  to  sell  and  convey  by  general  warranty 
deed  In  fee.  as  hereinafter  provided,  his  timber  lands  situated  In  the  state 
of  Alabama,  in  the  counties  of  Escambia,  Conecuh,  Monroe,  and  Baldwin, 
comprising  about  two  hundred  and  fifty  thousand  (250,000)  acres,  together 
with  all  mlUs,  booms,  and  otbw  fixtures  now  thereon;  also  railroads  situated 
now  on  said  lands  in  the  county  of  Kscambla;  also  the  wharf  property  in 
the  city  of  Pensacola,  Fla.,  now  known  as  'Sullivan's  Wharf.' — for  the  sum 
of  one  million  six  hundred  thousand  dollars  ($1,600,000).  upon  the  following 
tams  and  conditions,  to  wit:  The  said  W-  D.  Mann  Is  forthwith  to  select 
some  one  or  more  persons  to  go  upon  said  lands  and  wharf  and  examine 
same,  and  make  a  report  as  to  the  amount  of  timber  per  acre  on  said  lands, 
and  value  thereof;  as  to  the  number  of  mills  and  booms  on  same,  condition 
and  value;  as  to  the  railroads  on  same,  condition  and  value;  and  as  to  the 
wharf  property  In  Pensacola,  Fla.,  its  coi^tion  and  value;  also  as  to  any 
and  all  matters  upon  which  the  said  Mann  may  desire  Information  in  regard 
to  said  property.  Said  examination  and  report  is  to  be  made  within  sixty 
;60)  days  from  this  date.  Upon  the  examination  of  said  report,  if  it  shall 
appear  that  the  statements  set  forth  in  tlie  written  memorandum  given  to 
the  said  Mann  as  to  said  property  are  substantially  correct,  then  the  said 
W.  D.  Mann  undertakes  and  agrees  to  cause  to  be  organized,  under  the 
laws  of  the  state  of  ,  a  corporation,  to  be  known  as  the   Com- 
pany, with  an  authorized  capital  stock  of  $ — ■ —  (to  be  fully  underwritten 
at  par  by  bona  fide  solvent  underwriters),  and  with  power  to  issue  bonds 
far  one  million  dollars  ($1,000,000).  with  interest  at  four  per  cent  (4%)  per 
annnm,  payable  semiannually,  and  due  and  payable  ten  (10)  years  after  date, 
with  a  sinking  fund  of  ten  per  cent.  (10%)  per  annum,  to  be  paid  in  re- 
demption of  said  bonds,  and  to  cause  said  company,  when  oi^nlsted,  to  pur- 
chase from  Martin  H.  Sullivan  said  lands,  mills,  booms,  rallroada,  and 
wharf  property  for  the  sum  of  one  million  six  hundred  thousand  dollars 
($1,000,000),  to  be  paid  as  follows:  Five  hundred  thousand  dollars  ($500,- 
000)  to  be  paid  In  cash,  and  one  million  dollars  <$1,CK)0,000)  to  be  paid  in  the 
aatborized  bonds  of  said  company,  due  and  payable  as  above  set  forth,  and 
fully  secured  by  a  first  mortgage  on  all  the  lands,  milla,  railroads,  wharfs, 


"Wharf  at  Pensacola,  Fla. 


Exhibit  a 


"New  York,  Nov.  18th,  1899. 
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and  otber  property  of  said  company,  and  one  hundred  tboosand  dollars 
(flOOtOOO)  to  be  paid  In  the  shares  of  the  capital  stock  of  said  company  at 
par.  The  said  Martin  H.  SulllTan  agrees  and  contracts  to  convey  by  deed 
In  fee,  with  general  warranty,  the  said  two  hundred  and  fifty  thousand 
(250,000)  acres,  more  or  less,  of  timber  lands,  together  with  the  mills,  booms, 
railroads,  and  all  other  fixtures  now  thereon,  and  the  wharf  In  Pensacola. 
Florida,  to  the  said  company,  and  receive  payment  for  same  as  above  set 
forth.  This  agreement  Is  to  be  fully  executed  within  ninety  (90)  days  from 
this  date.  Witness  our  hands  and  seals  In  this  sixteenth  day  of  November. 
1889.  M.  H.  Sullivan. 


*^ltneu  In  presence  of  s 
**W.  A.  Umifeen. 
"F,  W.  WeekH."* 

The  defendant  SnlUvan,  demurred  to  the  deelaratl<»i,  and  as  groands  of 
demurrer  assigned  the  following:  "(1)  It  is  alleged  In  said  count  that  the 
plaintiff  was  employed  to  sell  the  property  of  defendant,  and  It  Is  not  al- 
leged that  any  sale  was  ever  made.  (2)  It  Is  alleged  In  said  count  that  the 
plaintiff  was  employed  to  sell  the  property  of  defendant,  and  It  fa  not  al- 
leged  that  any  sale  was  ever  consummated,  or  that  it  failed  of  consumma- 
tion by  the  fault  of  the  defendant  (3)  It  is  alleged  In  said  count  that  the 
plaintiff  was  employed  to  sell  the  property  of  defendant  nnd  it  is  not  al- 
leged that  any  sale  was  ever  made,  but  only  that  a  contract  was  made  for 
a  sale;  and  tt  Is  not  alleged  that  any  sale  resulted  from  said  contract,  or 
that  the  parties  contracting  to  buy  were  able  to  do  so,  or  that  the  sale 
failed  of  consummation  by  reason  of  any  fault  of  defendant  (4)  It  Is  al- 
leged that  the  plaintiff  was  employed  to  make  a  sale,  and  It  is  only  alleged 
that  a  contract  of  sale  was  made;  but  it  is  not  alleged  that  any  sale  was 
made,  or  that  It  failed  to  be  made  on  account  of  any  fault  of  defendant 
(5)  It  Is  not  alleged  that  any  sale  was  made  within  sixty  days  from  October 
12,  1899."  The  circuit  court  overruled  the  demurrer.  The  case  went  to  trial 
on  pleas  that  were  tiled,  and  resulted  In  a  verdict  and  Judgment  for  the 
plaintiff,  MlUiken,  for  |77,800.70.  The  defendant  Sullivan,  brings  the  case 
to  this  court  on  writ  of  error,  and  assigns  that  the  circuit  court  erred  In 
overruling  the  demurrer  to  the  declaration.  The  view  we  take  of  the  case 
makes  It  unnecessary  to  state  and  decide  the  many  othw  exceptions  and  as- 
signments of  error  contained  In  the  record. 

Thomas  H.  Watts,  H.  Bisbee  (John  B.  Jones,  F.  G.  Caffcy,  and 
Alexander  Troy,  on  the  brief),  for  plaintiff  in  error. 

W.  A.  Blount,  W.  W.  Howe  (A.  C.  Blount,  Jr.,  on  the  brief),  for  de- 
fendant in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

Did  the  circuit  court  err  in  overruling  the  demurrer  to  the  declai*a- 
tion  ?  This  is  an  action  by  a  broker  against  his  principal  for  com- 
missions for  selling  real  estate.  The  declaration  should  contain  a 
statement  of  facts  which  entitles  the  plaintiff  to  recover.  No  fact 
material  to  recovery  should  be  left  to  inference.  By  considering 
what  it  is  necessary  for  the  plaintiff  to  prove  in  such  case,  we  ascer- 
tain what  must  be  alleged  in  the  declaration.  The  issues  to  be  tried 
involve  the  questions:  (i)  What  did  the  broker  undertake  to  do? 
(2)  Has  he  completed  the  undertaking  within  the  time  and  upon 
the  terms  stipulated?  (3)  If  not,  is  his  failure  attributable  to  the 
fault  or  interference  of  the  principal  ?  If  on  investigation  it  be  de- 
termined that  the  broker  has  performed  his  contract  within  the 
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time  and  upon  the  terms  agreed  on,  he  is  entitled  to  his  commis- 
sions. If  he  has  not,  he  has  earned  no  commissions,  unless  per- 
formance by  the  agent  was  prevented  by  the  fault  or  wrong  of  the 
principal.  To  entitle  him  to  recover,  he  must  prove,  and  there- 
fore he  must  allege,  (i)  that  he  was  employed  as  an  agent  or  broker 
to  sell  the  property;  (2)  that  he  sold  it  at  the  price  and  on  the 
terms  fixed  by  his  principal,  or  on  other  terms  agreed  to  by  him, 
or  that  he  found  a  purchaser  ready,  willing,  and  able  to  buy  the 
property  at  the  price  and  on  the  terms  fixed  or  agreed  to  by  the 
principal;  and,  if  the  sale  was  not  made,  that  the  failure  to  con- 
clude the  same  was  caused  by  some  fault  of  the  principal.  The 
undertaking  of  the  f^aintiff  was  to  sell  the  property.  This  is  specif- 
ically averred,  and  the  written  authority  to  sell  is  made  Exhibit  A 
to  the  declaration.   Addressing  the  plaintiff,  the  defmdant  wrote: 

"I  hereby  authorize  and  empower  yoo  to  sell  my  pine  timber  lands."  etc. 
n>rlefl7  describing  the  profierty  and  stating  the  price).  "This  authority  to 
remain  good  for  sixty  days.  1  will  make  a  deed,  with  general  warranty, 
to  the  pnrcbas  V." 

The  plaintiff  acted  under  this  authority.  His  undertaking,  there- 
fore, was,  clearly,  to  sell.  The  plaintiff,  having  been  employed  to 
sell  the  property,  prepared,  at  the  request  of  the  defendant,  an 
elaborate  description  of  it.  In  this  prospectus  he  estimates  the 
number  of  acres;  describes'  the  booms,  sawmills,  and  railways; 
states  the  value  of  the  timber  on  the  land,  the  amount  of  lumber 
that  could  be  put  on  the  market  from  the  lands,  and  states  the  sev- 
eral sources  of  revenue  from  the  lands.  This  estimate  and  descrip- 
tion is  made  a  part  of  the  declaration,  as  Exhibit  B.  It  tends  to 
show  the  property  to  be  worth  much  more  than  the  price  asked 
for  it.  It  is  not  alleged  that  the  defendant  was  in  any  way  re- 
sponsible for  its  contents.  He  did  not  sign  it.  He  did  not  sign 
any  agreement  alleging  that  the  statements  of  this  memorandum 
are  true.  It  is  only  referred  to  in  the  contract  between  the  defend- 
ant and  Mann  as  "a  written  memorandum  g^iven  to  the  said  Mann." 
There  is  no  averment  that  Sullivan  gave  Mann  the  memorandum, 
or  that  Sullivan  knew  of  its  contents.  This  memorandum  was  made 
by  the  plaintiff,  and  no  (act  is  alleged  that  would  make  the  defend- 
ant responsible  to  the  plaintiff  for  the  truth  of  its  statements.  If 
the  declaration  can  be  construed  to  make  Sullivan  responsible  to 
Mann  for  the  truth  of  the  prospectus,  it  certainly  cannot  be  held, 
on  its  averments,  that  he  ever  represented  to  Milliken  that  the  pros- 
pectus was  true.  Milliken,  it  is  averred,  and  not  Sullivan,  is  its 
author.  It  is  the  plaintiff's  handiwork.  There  is  no  claim  asserted 
in  the  declaration  that  a  sale  was  prevented  by  the  wrong  or  inter- 
ference of  the  defendant.  The  case,  therefore,  depends  on  the  alle- 
gation as  to  performance  on  the  part  of  the  broker.  It  is  not  al- 
leged that  the  plaintiff  sold  the  property.  It  is  not  alleged  that  he 
found  a  purchaser  ready,  willing,  and  able  to  buy  the  property.  As 
a  substitute  for  these  averments,  usual  in  suits  by  brokers  to  recover 
commissions,  the  plaintiff  alleges  that: 

**Jn  pursnancQ  of  the  said  employment  the  plaintiff  procured  that  the  de- 
teadant  and  one  W.  D.  Mann  should  and  did  on  November  16,  1800.  enter 
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Into  a  written  contract  by  which  the  defendant  agreed  to  convey  the  projK 
erty  mentioned  In  the  written  authority  and  memorandum  hereinbefore  set 
forth  as  Bxblbits  A  and  B  [which  memorandum  Is  the  memorandum  referred 
to  in  the  said  written  contract]  to  a  corporation  to  be  organized  by  the  said 
Masn  as  let  forth  In  the  said  agreement,  and  the  said  Mann  agreed  to  cause 
the  said  corporation  to  be  organized,  and  to  pay  to  the  defendant  for  the 
said  property  five  hundred  thousand  dollars  In  cash,  one  million  dollars  in 
the  first  mortgage  bonds,  and  one  hundred  thousand  dollars  in  the  stock,  of 
the  said  company,  all  of  wblch  Is  set  forth  in  the  said  agreement  which  is 
bereby  referred  to,  and,  as  Txlilblt  C,  hereto  attached  and  made  a  part  here- 
of for  greater  particularity  and  exactness." 

The  plaintiff,  therefore,  bases  his  right  to  recover  on  the  fact 
that  he  procured  Mann  to  make  a  contract  with  the  defendant  on 
November  i6,  1899.  The  claim  is  that  the  plaintiff  is  entitled  to 
the  commissions  sued  for,  because  he  procured  Mann  to  make  this 
contract.  If  his  contention  is  well  founded,  his  right  to  the  com- 
missions accrued  as  soon  as  the  contract  was  made.  There  is  no 
averment  as  to  what  followed  the  making  of  the  contract.  The 
case  made  by  the  declaration  ends  with  the  signing  of  the  contract. 
It  is  not  alleged  otherwise  that  Mann  became  the  purchaser  of  the 
property.  The  agreement  is  made  a  part  of  the  declaration.  Read- 
ing it,  we  find  that  it  is  clearly  binding  on  Sullivan  to  sell  if  Mann 
finally  agrees  to  buy.  But  it  clearly  does  not  bind  Mann  uncondi- 
tionally to  purchase.  Mann  agrees  "forthwith  to  select  some  one 
or  more  persons  to  go  upon  said  lands  and  wharf  and  examine 
the  same,  and  to  make  a  report  as  to  the  amount  of  timber  upon 
said  lands,  and  the  value  thereof.  *  ♦  ♦  Upon  examination  of 
said  report,  if  it  shall  appear  that  the  statements  set  forth  in  a  writ- 
ten memorandum  given  to  the  said  Mann  as  to  said  property  are 
substantially  correct/'  then,  and  in  that  event  only,  Mann  agrees 
to  organize  a  corporation  to  buy  the  property  on  terms  stated  in 
the  contract.  The  contract  as  to  Mann  is  tentative,  his  acceptance 
being  dependent  on  the  result  of  an  investigation  to  be  made  in  60 
days.  Can  it  be  true  that,  as  soon  as  this  contract  was  signed, 
the  plaintiff,  who  was  employed  to  sell  the  property,  was  entitled 
to  commissions,  whatever  the  person  or  persons  selected  to  exam- 
ine the  property  might  report?  If  the  prospectus  was  untrue,  was 
he  entitled  to  commissions?  Has  he  earned  the  commissions,  un- 
der an  employment  to  sell,  by  preparing  a  prospectus  showing  the 
great  value  of  the  property,  and  finding  a  customer  who  agrees 
to  take  the  property  if  the  description  and  estimated  values  are 
substantially  correct?  Did  Sullivan,  when  he  signed  the  contract 
with  Mann, — a  contract  not  binding  on  Mann  unless  Mann's  inves- 
tigations confirmed  Milliken's  prospectus, — ^become  indebted  to  Mil- 
liken  for  commissions  on  the  agreed  price?  Consider  the  question 
in  this  way:  The  authority  which  Sullivan  gave  Milliken  to  sell 
the  property,  of  course,  authorized  him,  as  Sullivan's,  agent,  to  make 
a  written  offer  to  sell  it.  Except  for  the  changes  as  to  the  terms 
of  sale,  he  might  well  have  signed  as  agent  for  SulliTan  the  contract 
with  Mann.  Now,  if  he  had  signed  an  agreement  binding  his  prin- 
cipal to  convey  the  land  to  Mann  on  the  terms  and  at  the  price 
named  in  his  authority,  and  Mann  had  agreed  to  buy  the  land,  if, 
on  the  report  of  experts  to  be  appointed  to  examine  it,  it  was  tound 
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that  the  prospectus  prepared  by  Milliken  was  substantially  correct, 
would  Milliken  be  entitled  to  commissions,  as  on  a  sale,  whether 
Mann  completed  the  purchase  or  not?  Whether  the  land  was  ex- 
amined by  the  experts  or  not?  Whether  the  descriptions  and  esti- 
mates prepared  by  Milliken  were  true  or  not?  We  cannot  think  he 
would  have  earned  his  commissions  by  making-  such  contract.  To 
so  hold  would  give  the  agent  great  advantage  of  his  principal,  and 
would  encourage  him  to  exaggerate  the  value  of  the  property  in 
his  dealings  with  customers.  If  he  was  reckless  in  his  descriptions 
and  extravagant  in  his  valuations,  he  might  easily  find  a  customer 
to  contract  to  bu^  the  property  if  it  was  found  to  be  as  valuable 
as  the  agoit  said  it  was.  Such  performance,  surely,  would  not  en- 
title him  to  commissions. 

To  show  that  the  contract  is  binding  on  Mann,  it  is  said  that  Sul- 
livan could  recover  damages  for  the  failure  by  Mann  to  complete 
the  purchase.  This  proposition  need  not  be  examined  further  than 
to  say  it  is  clear  that  such  damages  could  not  be  recovered  without 
alleging  and  proving  that  the  prospectus  prepared  by  Milliken  was 
substantially  correct,  or  at  least  that  the  persons  appointed  to  ex- 
amine the  property  reported  it  so.  An  action  for  damages  might 
lie  on  the  averment  that  it  was  Mann's  duty  to  appoint  persons  to 
examine  the  property,  and  that  he  failed  to  do  so,  and  that  the  pros- 
pectus was  substantially  correct.  But  the  declaration  in  question 
contains  no  averment  of  fact  which  shows  that  a  recovery  could  be 
had  in  damages  by  Sullivan  in  a  suit  against  Mann  for  a  breach  of 
the  contract. 

It  is  also  said  that  the  contract  in  this  case  was  one  of  sale,  because 
it  could  be  specifically  enforced.  The  question  on  this  suggestion 
here  is,  could  it  be  specifically  enforced  against  Mann,  admittmg  the 
averments  of  the  declaration  to  be  true?  That  it  is  a  contract  to 
sell  that  could  be  ei^orced  by  Mann  against  Sullivan,  if  Mann  per- 
formed his  part  of  the  contract,  may  be  admitted.  Sullivan  bound 
himself  to  convey.  But  Mann  has  not  bound  himself  uncondition- 
ally to  purchase.  He  stipulates  for  time  to  have  the  property  exam- 
ined, and  agrees  to  purchase  only  in  the  event  that  it  is  found  to 
conform  to  the  prospectus.  When  it  appears  by  the  contract,  in 
its  express  terms,  that  it  was  intended  to  be  binding  upon  one  of 
the  parties  alone,  it  may  be  specifically  enforced  against  that  {Kirty, 
although  the  remedy  cannot  be  granted  to  him  against  the  other 
party.  Pom.  Cont.  §  169.  The  declaration  in  this  case  does  not 
describe  a  contract  for  which  Sullivan  would  have  a  remedy  in  equity 
for  specific  performance.  Mann  agreed  to  buy  on  condition  that 
the  prospectus  was  shown  to  be  substantially  correct,  and  there  is 
no  averment  that  it  is  correct.  Unless  the  property  met  this  re- 
quirement, there  was  no  "true  contract"  of  sale.  Id.  §  334.  The 
prospectus  not  being  substantially  correct,  the  contract  would  not 
bind  Mann,  or  at  least  he  could  revoke  it.  A  court  of  equity  will 
not  enforce  specrfic  performance  against  a  party  who  has  the  power 
of  revocation.  Southern  Exp.  Co.  v.  Western  North  Carolina  R. 
Co.,  99  U.  S.  191-200,  25  L.  Ed.  319.  The  contract  pleaded  is  not  a 
competed  sale,  and,  on  the  facts  averred  in  the  declaration,  it  is 
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not  a  contract  that  Sullivan  could  specifically  enforce  against  Mann. 
Mayer  v.  McCreery,  119  N.  Y.  434,  23  N.  E.  1045.  The  declaration 
shows  nothing  done  by  Milliken  to  earn  a  commission^  except  to 
procure  the  making  of  the  contract  with  Mann.  To  show  a  legal 
claim  to  commissions,  it  must  allege  a  completed  sale,  or  an  enforce- 
able agreement  for  sale.  Hammond  v.  Crawford,  14  C.  C.  A.  109, 
66  Fed.  425 ;  Jacobs  v.  Shenon,  2  Idaho,  1002,  29  Pac.  44.  Secur- 
ing a  preliminary  or  tentative  agreement  not  shown  to  have  resulted 
in  a  complete  sale,  and  not  binding  on  the  proposed  purchaser,  is 
not  sufficient.  Hale  v.  Kumler,  29  C.  C.  A.  67,  85  Fed.  161.  In 
such  cases  nothing  should  be  left  to  conjecture  or  speculation. 
"There  should  have  been  as  much  certainty  on  the  one  side  of  the 
contract  as  upon  the  other.  •  •  *  The  broker  must  complete 
the  sale  (that  is,  he  must  find  a  purchaser  in  a  situation,  and  ready 
and  willing,  to  complete  the  purchase  on  the  terms  agreed  on)  before 
he  is  entitled  to  his  commissions."  McGavock  v.  Woodlief,  20  How. 
221,  227,  15  L.  Ed.  884.  The  declaration  states  that  the  plaintiff,  at 
the  request  of  the  defendant,  "prepared  a  written  memorandum  de- 
scribing the  property."  The  action,  however,  is  not  for  such  service. 
The  declaration,  we  think,  is  properly  construed  in  that  respect  by 
the  learned  attorneys  for  the  defendant  in  error,  in  their  printed  ar- 
gument, when  they  say  this  is  an  action  "to  recover  $xoo,ooo  com- 
missions alleged  to  have  been  earned  by  Milliken  by  selling,"  etc. 
We  have  so  considered  it.  The  services  were  performed  under  a 
special  employment  to  sell,  and  no  right  to  recover  on  the  quantum 
meruit  is  asserted. 

Tested  by  these  principles  and  authorities,  the  declaration  does  not 
show  a  right  of  action  against  the  plaintiff  in  error,  and  the  demurrer 
to  it  should  have  been  sustained. 

The  jud^ent  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  set  aside  the  verdict  of  the  jury,  sustain 
the  demurrer  to  the  declaration,  and  to  grant  a  new  trial,  proceeding 
according  to  law  and  the  views  herein  expressed.  Reversed. 

McCORMICK,  Circuit  Judge.  I  agree  with  my  Brethren  that 
the  judgment  of  the  circuit  court  in  this  case  should  be  reversed,  and 
the  cause  remanded  to  that  court,  with  direction  to  award  the  de- 
fendant a  new  trial;  but  I  am  unable  to  agree  with  them  in  the 
ground  on  which  they  base  the  decision  of  the  court.  I  do  not  con- 
strue the  thirteenth  count  in  the  declaration  as  an  action  to  recover 
compensation  stipulated  for  in  a  written  contract.  Exhibit  A,  at- 
tached to  that  count,  makes  no  mention  of  compensation.  It  simply 
authorizes  and  empowers  the  plaintiff  to  sell  certain  property  of  the 
defendant  at  a  price  named.  Exhibit  B  shows  only  some  of  the 
services  rendered  by  the  plaintiff  to  the  defendant;  and  Exhibit  C 
helps  to  show  further  the  services  rendered  by  the  plaintiff,  and  ac- 
cepted and  acted  on  to  the  extent  therein  shown  by  the  defendant, 
^d  the  count  claims  that,  in  pursuance  of  his  employment,  the  plain- 
tiff procured  that  the  defendant  and  one  W.  D.  Mann  should  and 
did  on  November  16,  1899,  enter  into  a  written  contract  by  which 
the  defendant  agreed  to  convey  the  property  mentioned  in  the  w^rit- 


DB  LANCET  WKZ.LBBOCK. 


103 


ten  authority  and  memorandum  set  forth  as  Exhibits  A  and  B,  which 
conlract  of  November  16,  1899,  is  the  Exhibit  C  attached  to  the 
count;  and  the  plaintiff  avers  that  by  reason  of  the  premises  he 
became  entitled  to  demand  and  receive  from  the  defendant,  and  the 
defendant  became  obliged  to  pay  to  the  plaintiff,  for  his  services 
aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  $100,000.  How 
tlus  can  be  construed  as  other  than  demanding  the  reasonable  com- 
pensation for  the  services  shown  to  have  been  rendered,  I  confess 
my  inability  to  understand. 

The  twenty-fourth  error  assigned  is,  in  my  judgment,  well  taken. 
It  is  thus  stated  in  the  record : 

•Twenty-FoiHth  ABslgnment  of  Error.  After  the  Jury  had  rendered  their 
Terdlct  to  -wit,  'We,  the  Jury,  find  for  the  plaintiff  In  the  sum  of  thirty-one 
thousand  nine  hundred  and  fifty  dollars,  less  six  thousand  nine  hundred  and 
fifty  credit,  with  New  Torb  Interest.'  and  after  the  Jury  had  been  polled,  and 
each  had  mid  that  it  was  his  verdict,  and  after  the  said  verdict  bad  been 
read  and  ordered  to  be  received,  and  after  the  other  proceedings  shown 
In  the  bin  of  exceptions,  the  court  Mid  to  the  Jury:  'Gentlemen  of  the  Jury: 
In  this  case  you  have  found  tm  the  plaintiff,  and  you  have  found  against 
the  pleas  of  the  defwdant.  You  bare  fornid  that  the  plaintiff  has  a  right 
to  recover.  The  court  charged  you  that  the  only  testimony,— cbarjied  you 
heretofore,  and  now  I  repeat,  that  the  ouly  testimouy  before  you  bearing, 
as  I  recollect  It,  upon  the  question  of  amount,  was  the  testimony  of  Mr.  Milll- 
ken,  to  the  effect  that  in  New  York  City,  where  the  transaction  took  place, 
the  cnstoniary  and  usual  percentage  was  from  five  to  ten  per  cent,  on  the 
Aill  face  value  of  the  one  million  six  hundred  thousand  dollars,  and  that  he 
had  agreed  to  take  that  amount  as  his  compensation,— the  aluount  of  five  per 
cent  You  will  take  the  case,  gentlemen.'  The  defendant  then  and  there. 
t>ef<we  the  Jury  retired,  excepted  to  the  said  action  of  the  court  This  aaslgn- 
raent  Is  on  the  ground  that  atXac  the  Jury  had  rendered  tbeir  verdict  and  said 
verdict  had  beoi  received  by  the  court  and  ordered  recorded,  the  court  bad 
no  authority  to  again  submit  the  matter  to  the  said  Jury,  or  to  charge  them 
concerning  their  verdict" 

And  on  this  ground  I  concur  in  the  judgment  of  reversal.  Taken 
in  connection  with  the  other  proceedings  shown  by  the  bill  of  excep- 
tions to  have  been  had  at  the  time,  the  instruction  was  equivalent 
to  the  general  charge  to  find  for  the  plaintiff  on  the  merits,  and  to 
render  their  verdict  for  ^  per  cent,  commissions  on  $1,600,000,  viz., 
for  $80,000,  less  the  admitted  credit.  The  jury  so  understood  it,  and 
returned  their  verdict  accordingly : 

"We.  the  Jury,  find  tor  the  [dalntlff  In  the  sum  of  $80,000,  with  Interest 
from  the  commencement  of  this  suit  leas  the  sum  of  $6,850,  with  interest 
from  January  8,  1900." 

This  shows  clearly  the  taking  of  the  case  entirely  from  the  juiy, 
and  substituting  for  their  verdict  the  finding  of  the  court. 


L  BouiizuBT— Land  Below  High-Wates  Hark. 

The  Inshore  boundary  of  a  grant  of  a  strip  ot  land  bdow  talgb-watsr 
marii,  400  feet  wide,  changes  with  the  hlgh-wato'  mark,  ttw  sblftlng 
of  the  shore  being  from  natural  causes. 


DE  LANCEY  v.  WELLBROOK  et  al. 


(Circuit  Oourt  S.  D.  New  York.   January  9,  1902.) 
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%  Oraiit  ot  Lanb  Bblow  Hiqh-Wateb  Hark. 

The  Btate,  having  granted  In  fee  a  strip  ot  land  under  water,  extend- 
ing out  400  feet  from  high-water  mark,  cannot  thereafter  give  another 
the  right  to  erect  a  public  dock  thereon. 


An  action  for  ejectment  to  recover  the  poBsessIon  of  a  strip  of  land  under 
water  In  front  of  nplands  of  the  defendants  Wellbrock  at  City  Island,  In  the 
city  of  New  York,  and  extending  out  about  400  feet  from  blgh-wnter  mark. 
The  premises  are  situated  under  the  waters  of  Long  Island  Sound,  adjacent 
to  Mlnneford's,  now  called  dty.  Island,  and  are  part  of  a  large  tract  which 
extends  400  feet  from  high-water  mark  outward  and  under  the  waters  of  the 
sound  on  the  east,  west,  and  south  sides  of  the  Island.  This  tract  of  land 
under  water  was  granted  by  the  English  crown  to  Benjamin  Palmer,  his 
heirs  and  assigns,  by  royal  patent  dated  May  27,  1768,  upon  the  tenure  of 
free  and  common  socage  and  upon  the  express  condition  that  he  pay  to  the 
said  crown  or  Its  successors  yearly,  forever,  a  certain  rent  At  the  time  of 
this  grant  Benjamin  Palmer  was  the  owner  of  the  entire  upland  of  the 
Island.  The  colonial  assembly,  and  afterwards  the  legislature  of  the  state 
of  New  York,  the  people  having  succeeded  to  the  rights  of  the  crown,  passed 
a  number  of  acts  directing  the  grantees  of  lands  chargeable  with  perpetual 
rents  to  redeem  from  their  defaults,  and,  in  case  of  their  failure  to  do  so. 
declaring  that  such  lands  should  be  sold  by  reason  of  such  noniwyment 
By  chapter  222  of  the  I^iws  of  1819  the  lands  so  forfeited  were  directed  to  be 
sold  by  the  comptroller  of  the  state  of  New  York.  Under  this  act  the  lands 
were  sold  on  March  26.  1826,  but  the  deed  was  not  delivered  until  April  5, 
1836,  when  the  comptroller  duly  transferred  by  patent  the  said  premises 
about  City  Island  to  Ellas  D.  Hunter,  who  was  plalntllT's  ancestor  and  de- 
visor. See  De  l>ancey  v.  Plepgras,  138  N.  Y.  26,  33  N.  B.  822,  and  Same  v. 
Hawkins,  2»  App.  Dir.  8»  40  N.  Y.  Supp.  469.  In  }8S4  the  defendants  WeU- 
brock  procured  a  grant  from  the  state  for  the  premises  under  water  opposite 
uplands  owned  by  them  upon  which  they  erected  a  public  dock  or  wharf 
extending  about  850  feet  into  the  waters  of  Long  Island  Sound.  These 
premises,  the  subject  of  this  action,  are  a  part  of  the  strip  of  land  under 
water  contained  In  the  Palmer  patent,  and  the  dock  or  wharf  so  erected 
upon  the  premises  by  the  defendants  Wellbrock  was  open  to  the  public  upon 
payment  of  the  usual  ntes  for  wharfage. 

Walter  D.  Edmonds,  for  plaintiff. 

George  P.  Martens  and  Gratz  Nathan,  for  defendants  Wellbrock. 
John  Hunter,  Jr.,  for  defendants  Hunter. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  I 
have  taken  into  consideration  the  various  authorities  which  have  been 
cited, — the  earlier  cases  concerning  this  City  Island  property, — and 
reached  a  conclusion  as  to  the  disposition  to  be  made  of  the  case. 
Really,  there  is  no  question  for  the  j'ury  here.  There  is  no  disputed 
issue  of  fact.  There  might  be  some  dispute  as  to  what  the  facts 
implied  or  what  legal  conclusion  the  facts  called  for,  but  what  the 
facts  are  is  not  really  in  dispute  here. 

The  first  question  that  comes  up  is  as  to  the  extent  of  the  grant 
originally  to  Palmer,  and  subsequently,  by  sale  of  the  comptroller, 
passing  to  the  predecessors  of  the  plaintiff.  Of  course,  it  is  a  well- 
known  principle  that  where  courses  and  distances  are  given  in  gen- 
eral terms,  with  quantities  and  so  on,  and  the  deed  is  accompanied 
by  a  map  with  metes  and  bounds  laid  out,  and  the  map  is  referred 
to  and  made  practically  a  part  of  the  deed  itself,  the  map  will  some- 
times control ;  but  the  principle,  for  all  that,  is  simply  the  ordinary 
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principle  of  the  interpretation  of  all  written  documents,  that  the 
whole  must  be  taken  into  consideration ;  and  taking  the  entire  doc- 
ument in,  and  working  it  over,  it  is  interpreted  according  to  what 
the  plain  intent  of  it  is  found  to  be  from  an  examination  of  all  its 
parts.  Here,  despite  the  circumstance  that  the  map  that  is  recited, 
and  is  referred  to  again  in  the  deed  itself  in  the  conveying  clause, 
has  distances  which  arc  varying,  the  entire  body  of  the  deed — ^the 
deed  and  map  together — leaves  in  my  mind  no  doubt  at  all  as  to 
the  plain  meaning  of  what  the  crown  at  that  time  undertook  to  con- 
vey. It  is  all  controlled  by  the  express  and  specific  statements  as 
to  width  included  in  it.  No  matter  what  may  be  said,  therefore, 
in  the  deed  or  in  the  accompanying  map,  as  to  metes  and  bounds, 
or  anything  else,  it  was  intended  to  convey  a  strip  400  feet  in  width 
in  every  part,  stretching  out  from  the  common  high-water  mark 
around  the  island,  except  in  the  places  where  there  was  no  grant  at 
aU. 

With  that  construction,  the  next  question  is  the  location  of  that 
tract  upon  the  soil.  The  inshore  boundary  is  the  common  high- 
water  mark.  There  is  no  indication  of  any  cataclysm  that  has  taken 
place,  making  an  extraordinary  change  there.  Whatever  shifting 
there  has  been  in  or  out  of  the  shore  line  has  been  only  gradual 
and  normal  in  its  character.  The  evidence  points  that  way.  Un- 
der those  circumstances,  it  seems  to  me  the  rule  laid  down  in  Scrat- 
ton  V.  Brown,  4  Barn.  &  C.  485,  and  which  is  approved  in  Trustees 
V.  Kirk,  84  N.  Y.  215,  38  Am.  Rep.  505,  is  the  rule  to  be  applied 
that,  where  the  crown  grants  a  subject  the  soil  between  high  and 
low  water  mark,  that  boundary  shifts  to  such  an  extent  as  that 
the  shore  itself  may  shift  by  entirely  natural  causes,  without  any 
earthquake  or  anything  extraordinary,  by  the  operation  of  accre- 
tion and  erosion.  Thus,  under  the  circumstances,  at  one  time  the 
grantee  of  a  strip  like  this  might  gain  land  towards  the  shore,  but 
he  would  not  gam  on  the  whole,  because  the  more  he  gained  in- 
shore by  the  shifting  boundary  the  more  he  would  lose  by  his  outer 
boundary,  and  he  would  not  get  any  more  than  400  feet.  And, 
per  contra,  he  might  lose  from  the  land  inside,  and  as  long  as  his 
400-foot  Hne  did  not  take  him  beyond  the  ownership  of  the  soil 
of  the  state  he  would  not  lose  on  the  whole,  because  it  would  shift 
his  outer  line  out,  though  he  might  lose  even  then,  because  there 
might  be  no  place  for  his  outer  line  to  go.  I  am  of  the  opinion, 
therefore,  that  the  common  high-water  mark,  as  it  stood  at  the 
time  of  the  commencement  of  this  suit,  or  thereabouts,  is  to  be 
taken  as  the  inshore  boundary,  from  which  the  400  feet  are  to  be 
measured  off;  and,  that  being  so,  clearly  the  premises  which  are 
described  in  the  complaint  are  within  the  boundary  of  this  partic- 
ular grant.  That  being  so,  the  next  question  that  arises  is,  what  is 
the  effe^  of  the  subsequent  deed  of  the  commissioner  of  the  land 
office  to  Wellbrock?  I  have  gone  over  these  cases  (De  Lancey  v. 
Piepgras,  138  N.  Y.  26,  33  N.  E.  822,  and  Same  v.  HawkinS,  23 
App.  Div.  8,  49  N.  Y.  Supp.  46^),  and  it  seems  to  me  that  the  con- 
trolling point  of  view  is  just  this :  The  state  granted  a  fee.  That 
has  been  held  by  the  court  of  appeals.   It  granted  a  title  in  fee  to 
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the  land  under  water — ^that  400-foot  strip — ^to  Palmer,  and  again* 
through  the  comptroller's  deed,  to  Hunter.  There  was  an  easement 
reserved  in  it, — an  easement  that  the  people  possessed  of  navigating 
over  it  and  anchoring  and  fishing;  an  easement  that  the  state  pos- 
sessed over  land  covered  with  water,  where  the  soil  belonged  to  a 
private  owner  and  the  water  was  navigable.  That  also  remained- 
as  an  easement  upon  the  land.  It  is  not  necessary  for  us  to  dis- 
cuss here  what  the  state  might  or  might  not  have  done,  or  might 
or  might  not  have  permitted  to  be  done,  in  the  way  of  exercising 
easement  itself  or  authorizing  anybody  else.  What  the  state  un- 
dertook to  do  was  to  give,  again,  the  fee  to  another  person.  That 
it  could  not  do,  in  my  opinion.  I  am  referred  to  cases  holding 
that  a  grant  cannot  be  held  void  in  a  collateral  action.  But  it  is 
not  necessary  to  declare  it  void.  It  is  sufficient  to  declare  that 
this  deed  here  introduced  in  evidence  does  not  convey  to  Mr.  Well- 
brock  the  right  to  maintain  upon  the  land,  the  fee  of  which  has 
already  been  granted  to  somebody  else,  the  particular  structure 
which  he  put  up.  These  conclusions  lead  to  the  direction  of  a  ver- 
dict in  favor  of  the  plaintiff. 

Another  point  raised  in  the  case  is  as  to  the  effect  upon  the  de- 
fendants Hunter  of  deed  when  they  are  out  of  possession  of  part 
of  the  property.  As  to  that,  I  shall  direct  affirmative  relief  in  fa- 
vor of  the  defendants  Hunter,  the  same  as  I  do  in  favor  of  the 
plaintiff.  Of  course,  all  this  is  with  the  same  proviso  that  was  in- 
dicated in  the  Piepgras  Case  as  proper  to  be  inserted  in  the  judg- 
ment. I  will  therefore  deny  the  motion  of  the  defendant  to  direct 
a  verdict,  with  a  separate  exception  on  the  separate  grounds.  I 
deny  the  motion  of  the  defendant  to  exclude  the  defendants  Hun- 
ter from  any  affirmative  relief,  with  an  exception  to  such  disposition. 

A  verdict  is  directed  in  favor  of  the  plaintiff  and  of  the  defendants 
Hunter,  stating  their  respective  titles  and  rights  in  the  premises, 
in  the  ordinary  form  of  a  verdict  in  ejectment,  for  the  premises  de- 
scribed, excluding  the  strip  which  the  testimony  of  the  plaintiff 
shows  to  be  without  the  bounds  as  now  plotted,  and  inserting  in 
the  verdict  the  proviso  and  reservation  contained  in  the  patent  to 


McLEIAJI  T.  MAYa 

(District  Court  B.  D.  North  Carolina.  December  21,  1901.) 

IvjCircTioN — Rbstraininq  pROBECDTroN  OP  Suit — Dibsolutton. 

In  a  suit  by  a  trustee  In  bankruptcy  to  restrain  the  prosecntlon  of 
an  action  by  a  third  person  against  a  United  States  marshal  for  trespass 
In  selzlDg  the  stock  of  goods  nnder  a  warrant  of  the  bankrnptcy  court 
on  the  ground  that  It  prevented  a  settlement  of  the  estate,  where  de- 
fendant's verified  answer  disclaims  any  interest  In  the  goods  In  the 
trustee's  hands,  and  snrrenders  all  claim  thereto,  and  alleges  de- 
fradant's  election  to  rely  on  his  remedy  in  the  state  court  against  the 
marshal  Individually,  and  not  as  an  official,  the  temporary  restraining 
order  will  be  dissolved. 

F.  H.  Burton  and  B.  F.  McLean,  for  plaintiff. 
•  Cbas.  F.  Warren,  R.  H.  Battle,  and  W.  B.  Rodinson,  for  defendant. 
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PURNELL.  District  Judge.  A.  D.  McLean,  trustee  of  Hoyt  & 
Mitchell,  bankrupts,  asked  for  an  injunction  to  restrain  the  prosecu- 
tion of  a  suit  by  Mayo  against  Dockery  for  trespass  in  seizing  the 
stock  of  goods  under  a  warrant  of  the  bankruptcy  court,  alleging 
that  it  obstructs  and  prevents  a  settlement  of  the  bankrupt  estate. 
Mayo  files  a  duly-verified  answer  to  the  rule  to  show  cause,  disclaim- 
ing any  interest  in  the  goods  in  the  hands  of  the  trustee,  and  sur- 
rendering any  claim  therein  he  may  have,  and  alleg^ing  his  election 
to  rely  on  his  remedy  in  the  state  court  against  Uockery  indi- 
vidually, and  not  as  United  States  marshal,  and  raises  the  question 
of  jurisdiction  of  the  district  court  to  enjoin  the  prosecution  of  that 
suit.  See  Bryan  v.  Bernhetmer,  21  Sup.  Ct.  559,  560,  45  L.  Ed. 
814,  5  Am.  Bankr.  R.  629-631.  The  case  here  seems  to  be  controlled 
by  the  decision  of  the  United  States  supreme  court  in  Lerough  v. 
Hudson,  109  U.  S.  468,  3  Sup.  Ct.  309,  27  L.  Ed.  1000.  That  case, 
it  is  true,  was  in  the  circuit  court,  while  this  is  in  a  court  of  bank- 
ruptcy, which  may,  under  certain  circumstances,  do  what  the  cir- 
cuit court  cannot, — ^restrain  a  state  court.  Considering  the  case 
above  cited  in  connection  with  the  recent  decisions  of  the  supreme 
court  in  Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed. 
1 175,  4  Am.  Bankr.  R.  163,  and  Wall  v.  Cox,  181  U.  S.  244,  21  Sup. 
Ct.  642,  45  L.  Ed.  845,  5  Am.  Bankr.  R.  727,  I  am  of  the  opinion 
that  the  allegation  in  the  petition  that  the  suit  of  Mayo  against 
Dockery,  who,  it  appears,  is  fully  indemnified,  interferes  with  the 
process  of  the  bankruptcy  court,  is  too  remote  to  justify  this  court 
in  exercising  the  extraordinary  power  of  continuing  the  injunction 
forbidding  the  parties  to  proceed,  or  the  state  court  from  exercising 
jurisdiction  of  the  suit  of  Mayo  against  Dockery.  While  the  bank- 
ruptcy act  creates  the  office  of  trustee  in  bankruptcy,  such  trustee 
is  a  quasi  officer  of  the  court  in  a  qualified  sense.  He  is  in  reality 
elected  by  and  represents  the  creditors  of  the  bankrupt,  under  the 
provisions  of  the  bankruptcy  act.  The  bankruptcy  court  will  pro- 
tect the  trustee  in  the  discharge  of  his  quasi  omcial  duties,  but,  as 
the  representative  of  the  creditors,  his  duties  as  such  representa- 
tive must  be  discharged,  not  as  an  officer  of  the  court,  stricUy  speak- 
ing, but  as  provid^  in  the  bankrupt  act. 

It  is  therefore  considered,  ordered,  and  adjudged  that  the  answer 
of  the  respondent  herein  is  sufficient,  and  this  court  has  no  juris- 
diction in  this  matter ;  that  the  rule  be  discharged,  and  the  restrain- 
ing order  dissolved. 


2.  Baw—uwct—  IteoEivBiw— SoMmar  FsocBBDinaB— jDRisDronoii. 

Bankr.  Act  f  2,  suM.  S,  gives  tlie  court  lii  wliicli  bankruptcy  proceed- 
ings are  pending  power  to  appoint  mnrslittls  or  recpivers  to  take  charge  of 
the  property  of  the  bankrupt,  and  sectiuii  TO  provides  that  a  ti-uatee  of  a 
bankrupf  ft  eatate  Is  rested  wltb  the  tide  of  the  bankrupt  at  the  date  of 
the  adjudication,  MeH,  that  where  a  receiver  was  appointed  to  take  charge 
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of  the  goods  of  the  bankruiit,  and  priw  to  bis  qnallflcatloii  lessors  of 
the  banbmpt  Instituted  summary  proceedings  In  the  state  court  to  re> 
cover  tbe  leased  premises  containing  the  goods  of  the  bankrupt,  but  no 
possession  nas  obtained  prior  to  the  qualification  of  the  receiver,  he 
was  entitled  to  an  iujunctlon  restraining  tiie  summary  proceedings. 
&  Baub— Rbhovai.  op  Assbts. 

The  lessors  may  petition  the  court  to  have  the  goods  of  the  bankrupt 
remoTed  and  tbe  premises  vacated  by  the  receiver. 

In  Bankruptcy.  In  the  matter  of  a  petition  that  Horace  Klein- 
hans  and  Edward  h.  Kleinhans  be  adjudged  bankrupts.  Motion  by 
Seaver  &  Jenkins  and  others  to  vacate  an  injunction  against  sum- 
mary proceedings  instituted  by  them  to  obtain  possession  of  the 
premises  leased  to  the  bankrupts.    Motion  denied. 

Seaver  &  Jenkins,  for  landlords  James  Mooney  and  others. 
Baker,  Schwartz  &  Dake,  for  receiver  Gabriel  Elias. 
Shire  &  Jellinek,  for  receiver  Moses  KochenthaL 

HAZEL,  District  Judge.  This  is  a  motion  to  vacate  an  injuncUon 
against  summary  proceedings  instituted  by  the  landlords  of  the 
alleged  bankrupts  m  the  municipal  court  of  Buffalo.  It  appears 
from  the  papers  read  on  the  motion  that  on  the  day  of  filing  the  cred- 
itors' petition,  returnable  January  8,  1902,  that  Horace  and  Edward 
L.  Kleinhans  be  adjudged  bankrupt,  an  order  to  show  cause  why  a 
receiver  should  not  be  appointed  was  granted.  Counsel  for  petition- 
ing creditors  and  counsel  for  the  alleged  bankrupts  appeared  in  court 
on-  the  afternoon  of  the  same  day  that  the  order  was  granted,  and 
consented  to  the  appointment  of  Gabriel  Elias  as  receiver.  Mr.  Elias 
was  appointed  receiver,  and  duly  qualified  on  December  27,  1901, 
the  following  day,  and  on  the  same  day  took  into  his  custody  the 
property  of  the  bankrupts,  consisting  of  men's  furnishing  goods,  con- 
tained in  store  leased  by  the  alleged  bankrupts  from  James  Mooney 
and  others.  The  business  was  by  order  of  the  court  continued  by 
the  receiver.  At  this  time  H.  Kleinhans  &  Co.,  the  alleged  bank- 
rupts, were  indebted  to  the  lessors  of  the  store  in  the  sum  of 
$3,125.00,  the  rent  for  the  month  of  December,  payable  December  1st 
in  advance.  On  the  same  day  that  the  receiver  was  appointed  sum- 
mary proceedings  were  commenced  in  the  state  court  to  remove 
the  alkged  bankrupts  from  their  store  for  nonpayment  of  rent. 
The  removal  proceeding  was  enjoined  by  this  court  on  the  applica- 
tion of  the  receiver  pending  a  motion  to  continue  the  stay  until  the 
adjudication.  Counsel  for  landlords  lay  stress  upon  the  contention 
that  the  jurisdiction  of  this  court  did  not  attach  before  that  of  the 
municipal  court,  and  that  the  receiver  did  not  obtain  title  to  the 
property  prior  to  tbe  institution  of  the  proceedings  in  the  municipal 
court. 

Hie  question  presented  here  is  not  whether  the  receiver  obtained 
title  to  the  property  of  the  alleged  bankrupts  by  virtue  of  his  appoint- 
ment, but  rather  whether  the  bankruptcy  court  obtained  such  juris- 
diction over  the  res  at  the  time  of  filing  the  involuntary  petition  to 
have  H.  Kleinhans  &  Co.  adjudged  bankrupts  as  to  justify  this 
court's  intervention  in  an  attempt  on  the  part  of  the  lessors  to  oust 
the  receivers  and  oflicers  of  this  court,  to  the  detriment  of  tbe  bank- 
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rupt  estate,  from  the  possession  of  the  leased  premises.  Counsel 
for  lessors  contend  that  by  section  70  of  the  bankrupt  act  a  trustee 
of  a  bankrupt's  estate  is  vested  by  operation  of  law  with  the  title  of 
the  bankrupt  as  of  the  date  of  the  adjudication,  and  that  in  the  ab- 
sence of  an  express  provision  of  the  bankrupt  act  vesting  title  in 
the  receiver  as  of  the  date  when  a  petition  is  filed  it,  must  be  held 
that  the  title  continues  in  the  alleged  bankrupts  until  a  trustee  is 
appointed,  and  therefore  the  process  of  the  state  court  to  remove  for 
nonpayment  of  rent  ought  not  to  have  been  enjoined.  This  conten- 
tion is  tmsound.  Coincident  with  the  filing  of  a  petition  in  bank- 
ruptcy, either  voluntary  or  involuntary,  a  court  of  bankruptcy  ac- 
quires control  over  the  estate  of  a  bankrupt  or  person  charged  with 
acts  of  bankruptcy.  It  may  immediately  seize  and  lay  claim  to  all 
property  either  in  the  actual  possession  of  the  bankrupt  or  such  as 
may  be  reduced  to  possession.  Power  is  conferred  on  the  court  to 
appoint  marshals  or  receivers  to  take  charge  of  the  property  of  bank- 
rupts. Section  2,  subd.  3,  Bankr.  Act.  It  is  the  immediate  duty  of 
the  receiver  of  the  property  to  preserve  the  estate  intact,  and  to  con- 
serve the  assets  and  estate  of  the  bankrupt,  pursuing  that  course 
pointed  out  by  the  act  which  will  best  promote  and  furmer  the  inter- 
ests of  the  creditors.  True,  the  receiver  here  is  not  vested  with  a 
title  to  the  property  of  which  he  becomes  custodian,  nor  does  any 
provision  of  the  bankrupt  act  vest  him  with  powers  similar  to  that . 
of  a  trustee  appomted  by  the  creditors.  The  property,  however,  cor- 
poreal and  incorporeal,  either  comes  into  his  possession  as  an  olBcer 
of  the  court,  or  such  right  to  possession  is  obtained  as  will  tend  to 
retain  intact  the  actual  and  visible  assets  of  the  bankrupt,  to  the  end 
that,  when  an  adjudication  is  made,  the  trustee  may  be  vested  not 
merely  with  the  bankrupt's  title  to  the  property,  but  that  he  may  liave 
and  receive  the  actual  possession  of  all  assets  in  the  control  of  the 
bankrupt  at  the  instant  that  the  protection  of  the  court  was  invoked. 
It  is  insisted  on  behalf  of  the  lessors  that,  inasmuch  as  the  receiver 
did  not  qualify  before  the  summary  process  to  remove  the  tenants 
was  issued  by  the  state  court,  he  acquired  no  such  right  of  possession 
as  to  deprive  the  state  court  of  its  jurisdiction.  The  receiver,  how- 
ever, had  qualified,  and  this  court  was  in  possession,  through  its 
receiver,  before  the  lessors  had  obtained  possession  or  the  right  of 
possession  through  their  summary  proceeding,  and  before  the  appli- 
cation for  an  injunction  was  made.  Manifestly,  the  jurisdiction 
of  the  court  having  attached  before  that  of  any  other  court,  the  re- 
ceiver, in  the  exercise  of  his  duty,  properly  invoked  the  court's  juris- 
diction to  have  the  proceedings  instituted  in  the  state  court  enjoined. 
In  re  Chambers,  Calder  &  Co.  (D.  C.)  98  Fed.  867.  In  re  Metz, 
Fed.  Cas.  No.  9.509,  was  a  case  very  similar  to  this.  In  that  case  an 
injunction  was  granted  restraining  interference  with  the  property  of 
the  bankrupt  before  adjudication  in  an  involuntary  proceeding  and 
restraining  the  landlord  from  dispossessing  them.  The  injunction 
order  was  made  after  the  proceedings  to  dispossess  the  debtors  were 
instituted.   Judge  Blatchford  said : 

"The  occupation  ot  the  premises  by  the  marshal  was  the  occupation  of 
them  by  the  court  *   *  *  A  lamllorcl  who  lets  premises  to  a  tenant  to 
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be  occnpled  for  the  purposes  of  trade  must  be  held  to  do  so  -with  the  fall 
understaDding  that  the  tenant  may  be  proceeded  against  Id  bankruptcy, 
and  that  the  bankrupt  court  may  be  called  upon  to  take  possession  of  the 
goods  of  the  tenant  on  the  premises.  In  many  cases  it  would  be  Impossible 
to  remove  the  goods,  before  a  sale  of  them,  without  great  loss  and  injury." 

The  injunction  is  continued  until  after  an  adjudication  or  the  dis- 
missal of  the  petition.  If  H.  Kleinhans  &  Co.  are  adjudicated  bank- 
rupts, a  further  stay  may  be  granted.  The  question  of  allowance  for 
rent  during  the  time-  of  occupancy  by  the  receiver  is  not  before  me. 
In  view  of  the  fact,  however,  that  quite  serious  damages  may  result 
to  the  lessors  by  reason  of  the  receiver's  occupancy  of  the  store  in 
question,  and  that  they  may  be  deprived  of  an  advantageous  lease 
for  a  period  of  years  either  at  the  same  or  greater  rental,  it  appears 
to  me  to  be  proper  to  suggest  that  under  such  circumstances  the  les- 
sors may  petition  the  court  to  have  the  goods  of  the  alleged  bank- 
mpCs  removed  and  the  premises  vacated  by  the  receivers. 


L  BANKnOPTCT — Proof  OV  CLAIXtS— SunREKDBRIirG  pREFEnEHCES. 

If  a  given  payment  received  by  a  creditor  without  knowledge  of  In- 
solvency need  not  be  surrendered  before  proof,  not  being  a  preference 
within  the  bankruptcy  act  because  the  result  of  the  whole  transnctjon 
Is  to  Increase  the  net  Indebtedness  to  the  creditor,  the  same  payment 
received  with  knowledge  of  Insolvency  Is  not  a  preference,  and  need  not 
be  surrendered. 

8.  8ahb— Dbcrbasb  or  Net  Indebtednbbs. 

A  bankrupt's  clerk,  four  months  before  the  date  of  the  bankruptcy,  had 
a  priority  claim  against  him  for  wages  for  $300  and  a  common  claim 
for  $33.  During  the  four  months  he  earned  ^445,  and  at  the  date  of 
bankruptcy,  If  no  payments  had  been  made  reducing  the  same,  woulA 
have  had  a  priority  claim  for  $300  and  a  common  claim  for  f4T8.  Dur- 
ing the  four  months  he  received  $^  In  goods  and  money.  He  applied 
$333  In  settlement  of  the  wages  due  four  months  before  bankruptcy, 
and  $70  on  wages  earned  within  that  period,  but  which  had  then  lost 
their  priority,  so  that  his  common  claim  was  reduced  to  174.  MeUB  that, 
his  common  claim  having  been  reduced  within  the  four-months  period, 
the  clerk  had  received  a  preference,  and.  It  not  being  surrendered,  could 
not  prove  the  balance  of  his  claim,  unless  willing  to  do  so  as  a  creditor 
not  entitled  to  priority,  in  which  event  his  claim  would  have  Increased 
within  the  four  mouths,  and  there  would  have  been  no  preference. 

In  Bankruptcy, 

Wilbur  E.  Rowell,  for  creditor  proving  claim. 
Jeremiah  J.  Mahoney,  for  objecting  creditors. 

LOWELL,  District  Judge.  In  this  case  the  creditor,  a  clerk  of 
the  bankrupt,  had,  four  months  before  the  date  of  the  bankruptcy^ 
a  claim  against  the  bankrupt  for  wages  amounting  to  $333-i9.  Dur- 
ing four  months  immediately  preceding  bankruptcy  he  earned  $445> 
and  within  three  months  preceding  bankruptcy  earned  more  than 
$500.    During  the  four  months,  however,  and  with  knowledge  of  the 
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bankrupt's  insolvency  during  that  time,  he  received  in  goods  and 
money  $403.77,  having  an  open  running  account  with  the  bank- 
rupt; on  the  one  side  for  wages  due,  and  on  the  other  side  for 
groceries,  wood,  coal,  and  money  received  from  the  bankrupt  at  ir- 
regular intervals.  $333.19  was  credited  in  settlement  of  the  wages 
due  four  months  before  bankruptcy.  The  balance  received — $70.58 
— was  credited  upon  the  wages  earned  within  four  months  of  bank- 
ruptcy. The  creditor  now  seeks  to  prove  for  $300  as  a  preferred 
creditor,  under  the  decision  of  the  circuit  court  of  appeals  in  Dick- 
son v.  Wyman,  iii  Fed.  726.  But  that  decision  is  carefully  limited 
to  a  transaction  "without  any  intention  to  acquire  any  unjust  pref- 
erence," "without  reasonable  cause  on  [the  creditor's]  part  to  be- 
lieve him  insolvent."  In  the  case  at  bar  the  creditor  knew  the 
bankrupt's  insolvency.  In  spite  of  the  language  in  Dickson  v.  Wy- 
nian»  it  would  seem  that  knowledge  of  insolvency  cannot  affect  the 
qnestion  of  preference  or  no  preference.  A  preference  is  defined 
in  Bankr.  Act,  §  6oa,  without  reference  to  knowledge  of  insolvency. 
Pirie  v.  Trust  Co.,  182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171. 
That  case  held  that  the  transaction  was  none  the  less  a  preference 
because  the  element  of  knowledge  was  wanting,  and,  if  this  be  so, 
a  transaction  can  hardly  be  any  more  a  preference  because  knowl- 
edge of  insolvency  is  present ;  in  other  words,  knowledge  of  insolvency 
converts  an  innocent  preference  which  may  be  retained  if  the  cred- 
itor will  forego  proof,  into  a  guilty  preference  which  may  be  recov- 
ered back  by  the  trustee.  But,  since  the  element  of  knowledge  is 
excluded  from  the  definition  of  preference,  it  follows  that  even  an 
innocent  preference — one  received  without  knowledge  of  insolvency — 
is  still  a  preference,  and  must  be  surrendered  before  proof.  It  fol- 
lows also  that  knowledge  of  insolvency  cannot  transform  into  a 
preference  an  act  which  otherwise  is  no  preference.  If  a  given  pay- 
ment, received  without  knowledge  of  insolvency,  need  not  be  sur- 
rendered before  proof,  because  it  is  no  preference,  the  same  pay- 
ment received  with  knowledge  of  insolvency  is  not  a  preference.  If 
a  payment  by  the  bankrupt  which  would  otherwise  be  a  preference 
is  yet  not  a  preference  because  the  result  of  the  whole  transaction 
is  an  increase  of  the  net  indebtedness  to  the  creditor,  this  must  be 
equally  true  whether  knowledge  of  insolvency  exists  or  not.  The 
bankrupt  act  does  not  provide  that  any  payment  received  by  the 
creditor  from  the  bankrupt  within  four  months  is  a  preference,  but 
only  when  the  effect  of  this  payment  "will  be  to  enable  any  one  of 
his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class."  If  this  is  not  the  effect 
of  the  payment,  there  is  no  preference,  and  if,  within  four  months, 
the  net  mdebtedness  is  increased,  the  court  of  appeals  has  held  in 
Dickson  v.  Wyman  that  the  creditor  does  not  obtain  a  greater  per- 
centage of  his  debt.  If,  by  reason  of  increase  of  net  indebtedness, 
a  certain  payment  does  not  constitute  a  preference,  then  a  creditor 
who,  with  knowledge  of  insolvency,  receives  such  a  payment,  receives 
no  preference,  and  so,  in  spite  of  his  knowledge  of  insolvency,  may 
retain  the  payment  against  the*  trustee,  and  need  not  surrender  it 
before  pro\'in'g  the  rest  of  his  claim.    Bankr.  Act,  §  6ob,  does  not 
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provide  that  the  trustee  may  recover  all  payments  received  with 
knowledge  o{  insolvency,  but  only  preferences  so  received.  This 
seems  to  be  the  inevitable  result  of  Dickson  v.  Wyman,  combined 
vrith  Pirie  v.  Trust  Co.  I  must  hold,  therefore,  that  knowledge  of 
insolvency  did  not  make  a  preference  of  acts  which  otherwise  did 
not  amount  to  a  preference. 

But  the  claim  cannot  be  allowed  priority.  Four  months  before 
bankruptcy  the  creditor  had  a  claim  of  $333.19.  Though  this  claim 
then  had  priority,  it  is  now  without  priority.  A  further  claim  of 
^445  accrued  within  the  four-months  period.  If  no  payment  had 
been  made  on  either  claim,  the  creditor  would  now  have  a  priority 
claim  of  $300,  and  a  common  claim  for  $478,  but  the  priority  claim 
at  the  time  of  bankruptcy  would  not  be  that  part  of  the  claim  which 
had  priority  four  months  earlier.  The  priority  of  the  earlier  claim 
would  have  disappeared,  and  for  the  purposes  of  this  discussion  that 
claim  must  be  treated  as  a  common  claim,  because,  in  these  proceed- 
ings, it  must  be  proved  as  such.  The  creditor  seeks  to  apply  the 
payment  which  he  has  received  wholly  to  the  common  claim.  The 
result  of  this  application  will  be  to  leave  him  a  common  claim  of 
$74,  due  at  the  date  of  bankruptcy,  a  sum  smaller  than  the  claim 
which  was  due  four  months  earlier.  If  he  be  now' allowed  to  prove 
a  priority  claim  for  $300  without  surrendering  the  payments  he 
has  received,  his  common  claim  will  have  been  diminished  within 
the  four-months  period,  and  so,  under  the  decision  of  Dickson  v. 
Wynxan,  he  has  received  a  preference.  If  any  preference  has  been 
received,  it  is  undoubtedly  a  guilty  one,  and  can  be  recovered  back 
by  the  trustee  under  section  6ob,  Bankr.  Act,  and  this  without  any 
set-off  as  provided  in  section  6oc.  That  the  creditor  should  be 
allowed  to  prove  any  claim  against  the  estate,  whether  having  pri- 
ority or  not,  when  the  trustee  has  a  claim  against  him  for  a  guilty 
preference,  is  not  to  be  permitted.  It  was  argued  that  at  the  be- 
ginning of  the  four-months  period  the  creditor  had  a  claim  for  $300 
having  priority,  and  a  common  claim  for  $33,  and  that  at  the  time 
of  the  bankruptcy  he  had  a  priority  claim  for  $300  and  a  common 
claim  for  $74,  and  that,  therefore,  his  common  indebtedness  had  in* 
creased  within  the  four  months,  rather  than  decreased ;  but,  as  has 
been  said,  the  indebtedness  which  had  priority  at  the  beginning  of 
the  four  months  must,  for  the  purposes  of  this  case,  be  treated  as 
having  lost  it,  and  therefore  the  common  indebtedness  must  be  deem- 
ed to  have  diminished.  If  the*  creditor  is  willing  to  prove  as  a 
creditor  not  having  priority,  inasmuch  as  his  claim  will  then  have 
increased  within  four  months  prior  to  bankruptcy,  he  may  prove 
without  surrendering  the  payments  made  to  him,  but  his  claim  of 
priority  must  be  disallowed.  Unless  the  creditor  desires  to  with-* 
draw  it,  his  proof  of  clsdm  will  be  allowed  without  priority. 


u'nair  t.  h'isttbe. 


113 


HcNAIB  et  aL  T.  McINTTBS  et  aL 


(Clrcnlt  Court  of  Appeals,  Fourtb  Clrcalt   February  4,  1902.) 


No.  417. 


L  BiHKBDPTOT— PAB-raBRflHIP— LlEKB. 

Validity  of  nuHtgage  given  by  partnership  Is  not  affected  by  banfe- 
mptcy  proceedings  within  tour  months  thereafter  against  one  of  the 
portnws  alone. 
X  6amk— Costs  op  Sajj^. 

The  proceeds  of  property  of  a  bankrupt  subject  to  Hens  should  first 
be  changed  with  the  costs  of  sale,  and  the  liens  be  then  paid  out  of  the 
remainder,  according  to  th^  priority. 
I.  Savb— Prbfbbbmcb. 

A  creditor  given  a  mortgage  for  past  indebtedness  within  four  months 
of  bankruptcy  proceedings  against  the  debtor  may  retain  tlie  preference, 
though  brought  Into  the  proceedings  in  invltum;  no  claim  being  made 
against  the  general  estate,  and  the  mortgage  being  executed  with  no 
intent  to  give  a  preference  and  no  knowledge  of  the  Insolvency. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  North  Carolina,  at  Wilming- 
ton, in  Bankruptcy. 

£.  K.  Bnaa,  for  petitioners. 
Iredell  Meares,  for  respondenca. 

Before  GOFJ?  anj  SIMONTON,  Circuit  Judges,  and  JACKSON, 
District  Judge. 

5IMONTON,  Circuit  Judge.  This  case  comes  up  upon  a  petition 
to  superintend  and  revise  in  matter  of  law  proceedings  in  the  district 
court  of  the  United  States  for  the  Eastern  district  of  North  Carolina, 
fitting  in  bankruptcy.  109  Fed.  857.  The  facts  of  the  case  are 
these :  The  firm  of  McNair  &  Pearsall  were  creditors  of  the  firm 
of  Sanderlin  &  McMillan.  On  13th  of  September,  1900,  Sanderlin 
&  McMillan  executed  to  McNair  &  Pearsall  a  chattel  mortgage  to 
secure  a  sum  of  $1,500,  of  which  $1,282.10  was  cash  then  lent,  and 
the  remainder  an  amount  then  due  by  Sanderlin  &  McMillan  to  the 
mortgagees  on  open  account.  The  personalty  mortgage  was  a 
sawmOl  plant  at  McKee's  Cut,  on  the  Carolina  Central  Railroad,  in 
North  Carolina.  The  mortgage  was  duly  recorded.  On  the  same 
13th  September,  1900,  J.  B.  Sanderlin,  one  of  the  firm  of  Sanderlin 
&  McMillan,  executed  a  chattel  mortgage  to  McNair  &  Pearsall, 
securing  the  sum  of  $2,500,  of  which  sum  $805.52  was  cash  then  ad- 
vanced to  him,  and  the  remainder  was  the  amount  of  an  open  account 
at  that  date  due  by  Sanderlin  to  the  mortgagees.  This  also  was  duly 
recorded.  The  firm  of  Sanderlin  &  McMillan  was  dissolved  in  Octo- 
ber, 1900.  In  January,  1901,  within  four  months  of  the  execution  of 
these  mortgages,  Sanderlin  was  adjudged  a  bankrupt.  Stephen 
Mclntyre  was  made  trustee  of  the  estate.  The  trustee  took  posses- 
sion (H  all  the  property  in  which  Sanderlin  had  an  interest,  including 
the  property  covered  by  these  two  mortgages,  and  under  proceedings 
instituted  by  him  in  the  bankrupt  court,  to  which  he  made  McNair  & 
Pearsall  parties,  sold  the  mortgaged  property  free  of  all  Hens.  Up 
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to  the  date  of  these  proceedings  McNair  &  Pearsali  had  not  appeared 
in  the  bankruptcy  court,  and  had  not  made  any  proof  of  claim. 

The  question  made  is  as  to  the  disposition  of  the  proceeds  of  the 
sales  of  the  mortgaged  property.  The  property  mortgaged  by  the 
firm  of  Sanderlin  &  McMillan  brought  $2,308.50.  Thai  mortgaged 
by  Sanderlin  alone  brought  $2,605.50.  The  referee  proposed  to  pay 
out  of  the  proceeds  of  the  first-named  mortgage  two  small  liens  in 
existence  at  its  date  held  by  other  parties,  and  then  to  apply  the  re- 
mainder to  the  payment  of  the  chattel  mortgage  given  by  Sanderlin 
&  McMillan,  which  firm  has  not  been  adjudic  ted  bankrupt.  He 
also  proposes  to  charge  against  each  lien  so  paid  the  proportionate 
part  of  the  expenses  of  sale  as  its  amount  bears  to  the  total  proceeds. 

The  referee  finds,  and  it  is  not  disputed,  tiiat  the  Sanderlin  mort- 
gage was  executed  in  good  faith  by  him,  not  intended  as  a  prefer- 
ence, and  without  knowledge  on  his  part  or  on  that  of  the  mort- 
gagees that  he  was  insolvent.  He  recommends  that  so  much  of  the 
mortgage  debt  as  secures  the  $805.59  advanced  in  cash  be  paid,  with 
its  interest,  out  of  the  proceeds  of  sale;  that  the  remainder  of  the 
proceeds  go  into  the  general  estate,  and  that  McNair  &  Pearsali 
prove  the  remainder  of  their  claim  against  the  bankrupt  estate  as 
general  creditors.  He  makes  the  same  suggestion  with  respect  to 
the  proportionate  amount  of  costs  as  he  made  as  to  the  proceeds  of 
the  first-named  mortgage.  Upon  review  of  his  report  by  the  district 
court,  the  action  of  the  referee  in  recognizing  the  validity  of  the 
mortgage  of  Sanderlin  &  McMillan  was  E^rmed.  In  this  we  concur 
with  the  court  below. 

The  ruling  of  the  referee  with  regard  to  the  proportionate  division 
of  the  costs  was  reversed,  the  court  ordering  that  the  entire  costs 
be  first  paid  out  of  the  fund,  and  that  the  liens  be  paid  out  of  the  re- 
mainder, according  to  their  priority.  This  is  the  most  simple  way  of 
settling  the  costs,  and  the  ruling  on  this  of  the  court  is  affirmed. 

The  district  court  sustained  the  referee  in  his  ruling  that  only 
$805.59  be  paid  to  McNair  &  Pearsali  out  of  the  proceeds  of  the 
Sanderlin  mortgage,  and  that  for  the  remainder  of  their  claim  they 
come  in  only  as  general  creditors.  The  surplus  proceeds  of  sale  are 
placed  by  him  In  the  general  fund.  It  having  been  found  without 
question  that  neither  the  mortgagor  nor  the  mortgagees  were  aware 
of  the  insolvency  of  Sanderlin,  and  that  the  mortgage  was  executed 
in  good  faith,  with  no  intent  to  give  a  preference,  we  are  of  the  opin- 
ion that  the  referee  and  the  court  erred  in  this  conclusion.  The  law 
upon  this  subject  is  declared  in  Pirie  v.  Trust  Co.,  182  U,  S.  446,  21 
Sup.  Ct.  906,  45  L.  Ed.  1171.  That  case  decides  that,  although  a- 
creditor  may  have  received  a  preference  within  four  months  of  the 
adjudication  of  bankruptcy,  he  may  retain  it  if  he  did  not  have  cause 
to  believe  that  it  was  intended  as  a  preference  or  with  knowledge  of 
the  insolvency.  If  he  retain  it,  however,  he  loses  all  claim  against 
the  estate  of  the  bankrupt. 

It  would  seem  to  be  a  corollary  from  this  case  that,  if  he  insists 
upon  his  claim  against  the  general  estate,  he  will  be  held  to  have 
waived  his  lien.  In  the  case  at  bar,  McNair  &  Pearsali  made  no 
such  claim.    On  the  contrary,  they  disclaim  all  intention  so  to  do. 
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They  clearly  are  entitled  to  hold  their  lien.  It  is  true  that  they  have 
come  into  this  case.  But  this  was  only  in  obedience  'to  the  order  of 
the  court  making  them  parties  by  proceedings  in  invitum.  These 
proceedings  were  instituted  for  the  express  purpose  of  selling  the 
mortgaged  property  free  of  lien,  and,  of  course,  of  transferring  the 
Hen  to  the  proceeds.  McNair  &  Pearsall  came  in  for  this  purpose, 
insisting  on  their  lien.  In  this  respect  the  ruling  of  the  district  court 
is  reversed. 

The  case  is  remanded  to  that  court,  with  instructions  to  carry  out 
the  points  settled  by  this  judgment 


(Olreiilt  Court  of  Appeals.  Fourth  Qrcult  Febmarj  6.  1902.) 

L  AmtAi.— BANKRUPTcr-^JVBarioRs  Cohbidbbvd. 

Tbe  motion  of  a  bankmpt  to  dtomiu  en  appeal  from  a  Judgment  al- 
lowing certain  exemptions,  for  want  of  jnrtedlctlon.  may  be  denied 
vltbont  consideration  on  tiie  merits,  wben  tbe  bankrupt  falls  to  take  a 
cross  appeal.1 

I.  Bamkbuptct  Courts — Jurisdiction— ISxempttonb. 

The  bankmptey  court  given  Jurisdiction  by  Bankr.  Act  189S,  |  2. 
BUbd.  11,  to  determine  all  claims  of  bankrupts  to  their  exemption,  has 
exclnslve  jurisdiction  to  determine  such  claims,  as  any  other  rule  might 
create  a  conflict  of  Jurisdiction,  and  deprive  the  bankruptcy  court  of  its 
right  to  determine  all  questions  arising  under  the  act. 

8.  Bams — Plead  in  ob—Ibsues. 

Where  a  bankrupt  flies  a  schedule  claiming  his  homestead  and  per- 
sonal property  exemptions  as  authorised  by  Bankr.  Ax:t  1898,  |  7,  snbd. 
8,  and  the  assignee.  In  filing  his  account  with  tbe  court,  as  required  by 
section  47,  gives  tbe  estimated  value  of  each  article,  as  required  by 
general  urder  No.  17  (18  Sup.  Ct  vi.).  which  also  authorizes  exceptions 
therefrom  to  be  taken  within  20  days,  and  a  creditor  files  exceptions, 
and  the  referee  certifies  the  question  of  exemptlonB  to  the  court,  such 
question  may  be  considered  without  being  specially  pleaded. 

1  Samb— Exemptions— EviDERCB—BuFFicT  ESC  Y. 

A  bankrupt  admitted  that  he  began  the  erection  of  a  house  claimed 
as  a  homestead  after  Jtaly  1st,  but  did  not  make  a  candid  disclosure  as 
to  where  he  received  tbe  money  for  Its  construction.  He  admitted  that 
a  inrtlon  thweof  came  from  the  sale  of  goods  which  were  not  paid  for. 
The  house  was  built  on  a  lot  owned  by  his  wife,  which  was  conveyed 
to  blm  BO  that  he  could  claim  a  homestead.  An  involuntary  petition  in 
bankruptcy  was  filed  against  him  on  October  25tb,  and  be  was  de- 
clared a  luinkrupt  within  a  month  thereafter.  Held  not  sufflclent  to 
show  that  the  bankrupt  was  solvent,  and  able  to  pay  his  creditors,  at 
the  time  of  the  construction  of  the  house,  so  as  to  enable  him  to  acquire 
it  as  a  homestead  with  money  taken  from  his  business. 

S.  Same- EvmaMOE— BoRDBR  op  Proof. 

A  bankrupt  claiming  a  homestead  exemption  has  the  burden  of  show- 
ing by  clear  and  conclusive  proof  tbat  he  was  solvent,  and  able  to  pay 
aU  claims  against  blm,  wben  he  acquired  the  homestead. 

8k  Saioc— PBasoiiAL  Profxrtt  ExBHFTroN— Unpaid  Mxrchaxdibe. 

Under  Const  B.  O.,  which  allows  a  dabtin-  to  hold  persraial  pnq^erty 
•zempt  from  attachment  to  the  amount  of  9O0O,  but  provides  that  no 


'Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  4S  O.  0. 
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propsty  ehall  be  exempt  from  payment  of  obligations  contracted  for  tli* 
purchase  of  each  property,  a  bankrupt  Is  not  entitled  to  sucb  exemption 
out  of  tbe  proceeds  of  a  sale  by  the  trustee  In  bankruptcy  of  mer> 
chandlse  which  has  not  heai  paid  for. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina,  Sitting  in  Bankruptcy,  at  (Charleston. 
For  former  opinion,  see  103  Fed.  854. 

P.  A.  Willcox  (Claudian  B.  Northrop,  on  the- brief),  for  appellants. 
W.  F.  Clayton,  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  JACKSON  and  PUR- 
NELL.  District  Judges. 

JACKSON,  District  Judge.  It  appears  from  the  transcript  of 
the  record  in  this  case  that  the  bankrupt  filed  his  petition  on  the 
5th  day  of  October,  1899,  praying  that  he  be  adjudged  a  bankrupt, 
and  that  on  the  i8th  day  of  November,  1899,  he  was  adjudged  a 
bankrupt,  and  at  the  time  of  his  adjudication  he  filed  a  schedule 
of  his  property  that  he  claimed  as  exempt  under  the  constitution 
and  the  laws  of  the  state  of  South  Carolina.  On  the  4th  day  of 
January,  1900,  the  trustee  set  apart,  as  being  exempted  under  the 
laws,  personal  property  to  the  amount  of  $500  and  realty  to  the 
amount  of  $1,000,  making  a  total  of  $1,500.  On  January  9,  1900, 
exceptions  were  filed  by  creditors  of  the  bankrupt  to  the  report 
of  the  trustee.  On  January  11,  1900,  the  bankrupt  filed  a  notice 
requiring  the  creditor  T.  R.  McGahan  to  make  exceptions  more 
definite,  and  on  January  15,  1900,  an  amendment  to  the  exceptions 
was  filed.  On  February  28,  1900,  the  referee  made  his  report  on 
the  nature  and  character  of  the  indebtedness  of  the  bankrupt,  under 
the  order  of  the  court  before  entered,  which  required  him  to  take 
such  further  proceedings  as  were  required  by  the  act.  On  the  3d 
day  of  April,  1900,  the  referee  filed  his  report  upon  the  exceptions 
to  the  exemptions,  and  reported  that  the  bankrupt  was  entitled  to 
an  exemption  of  $425  in  cash,  and  $50  for  wearing  apparel,  and  $25 
for  a  bicycle,  making  in  all  $500;  and  further  reported  that  he  was 
entitled  to  his  homestead,  a  house  and  lot,  valued  at  $1,000.  Excep- 
tions were  taken  to  this  report  of  the  referee,  and  heard  by  the 
court.  The  court,  in  its  first  opinion,  after  due  consideration,  reach- 
ed the  conclusion  that  the  bankrupt  was  not  entitled  to  an  exemp- 
tion of  $425  set  apart  by  the  referee,  but  was  entitled  to  the  allow- 
ance of  articles  of  personal  property  of  the  value  of  $75,  and  to  the 
homestead  exemption  of  the  value  of  $1,000.  This  is  briefly  the 
history  of  the  case  up  to  the  time  of  the  appeal,  which  was  taken 
to  the  ruling  of  the  court  upon  the  questions  of  the  two  exemptions. 

The  first  question  that  we  shall  consider  is  the  one  raised  by  the 
appellees  upon  their  motion  to  dismiss  this  proceeding  for  the  rea- 
son that  this  court  is  without  jurisdiction.  We  might  very  weH 
dispose  of  this  question  by  stating  that  there  is  no  cross  appeal  upon 
the  part  of  the  appellees  to  raise  any  such  question.  The  only  ap- 
peal from  the  rulings  of  the  court  disclosed  by  the  record  is  that 
of  the  appellants,  which  we  will  now  consider.   The  learned  judge 
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wen  remarked  that  "by  section  3,  subd.  ii,  of  the  bankrupt  act,  this 
court  has  jurisdiction  to  determine  all  claims  of  the  bankrupt  to 
exemptions/'  In  the  nature  of  things,  this  must  be  so.  The  bank- 
rupt court,  as  a  necessity,  must  alone  deal  with  the  exemptions  of 
the  bankrupt.  If  any  other  tribunal  was  to  intervene  to  determine 
this  question,  it  would  be  the  exercise  of  a  jurisdiction,  which  might 
result  in  a  conflict  of  authority,  and  deprive  the  bankrupt  court 
of  its  rightful  power  to  speedily  determine  all  questions  of  law 
and  right  arising  under  the  bankrupt  act,  which  was  clearly  the  in- 
tention of  confess  when  it  enacted  the  law.  The  supreme  court, 
which  was  designated  by  the  bankrupt  act  to  promulgate  certain 
general  orders  in  bankruptcy,  expressly  prescribed  in  general  order 
17  (18  Sup.  Ct.  vi.)  the  duties  of  the  trustee  after  receiving  the  no- 
tice of  his  appointment,  one  of  which  was  to  make  a  report  to  the 
bankrupt  court  within  20  days  after  receiving  said  notice  of  the 
articles  set  aside  by  him.  We  think  that  we  may  fairly  inier  that 
the  supreme  court  would  not  have  adopted  general  order  17  (18 
Sup.  Ct.  vi.)  if  it  had  any  doubt  about  its  power  and  authority  to 
do  so;  certainly  it  cannot  be  contended  that  congress,  in  the  pas- 
sage of  a  general  bankrupt  act,  has  not  the  right  to  determine  the 
terms  and  conditions  upon  which  a  bankrupt  may  secure  the  benefit 
of  the  act.  This  principle  has  been  recognized  in  every  bankrupt 
act  which  has  been  passed  by  congress  smce  the  creation  of  our 
government.  The  express  provision  in  this  act  which  we  have 
now  under  consideration  makes  it  the  duty  of  the  trustee  to  set  apart 
such  property  to  the  bankrupt  as  provided  for  under  the  laws  of 
the  state  in  which  he  lives  as  being  exempt  from  seizure  under  any 
legal  process  whatever.  This  appears  to  have  been  done  by  the 
trustee  as  required  by  the  act.  It  does  not  appear  to  us  that  it  is 
necessary  to  cite  any  authorities  to  support  this  position,  but,  if 
any  were  needed,  it  would  be  found,  after  an  examination  of  the 
case  of  In  re  Mayer,  47  C.  C.  A.  512,  108  Fed.  602,  that  it  fully 
sustains  this  position,  the  court  holding  that  by  section  2  of  the 
bankrupt  act  the  courts  of  bankruptcy  are  given  jurisdiction  to  de- 
termine all  the  claims  of  the  bankrupt  to  their  exemptions.  The 
supreme  court,  in  the  case  of  Bryan  v.  Bernheimer,  i8l  U.  S.  188, 
21  Sup.  Ct.  557,  45  L.  Ed.  814,  we  think,  fully  sustains  this  position: 
The  first  error  assigned  by  the  appellants  is  to  the  ruling  of  the 
court  below  in  reference  to  the  homestead  exemption  in  the  real 
estate.  The  learned  judge  below,  who  heard  this  case  upon  a  re- 
hearing of  this  question,  held,  in  his  second  opinion,  that  the  case 
was  "not  before  him  in  such  a  shape  that  would  enable  him  to  de- 
cide it."  It  is  to  be  observed  that  by  section  7,  subd.  8,  of  the  bank- 
rupt act,  the  bankrupt  is  required  to  file  his  claim  for  such  ex- 
emptions as  he  may  be  entitled  to.  Evidently  the  purpose  of  con- 
gress in  the  enactment  of  this  statute  was  to  protect  an  insolvent 
debtor  at  least  to  the  same  extent  that  he  was  protected  by  the  laws 
of  his  state,  provided  that  the  exemption  claim  did  not  exceed  the 
amount  allowed  under  the  laws  of  the  state  in  which  the  bankrupt 
lives.  When  the  bankrupt  had  exercised  this  right  under  the  act 
of  congress  by  filing  his  schedule  as  prescribed  by  the  act,  then  it 
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became  the  duty  of  the  trustee  to  set  aside  the  property  specified 
in  the  exemption  for  the  benefit  of  the  bankrupt  and  his  family, 
if  any  he  had.  As  soon  as  the  property  was  set  apart  under  the 
claim  of  the  bankrupt,  he  became  invested  with  the  title  thereto 
free  from  all  existing  debts ;  but  such  title  or  claim  to  such  exemp- 
tion might  be  challenged,  which  challenge  must  be  heard  by  the 
bankrupt  court,  as  it  alone  could  determine  the  right  to  the  prop- 
erty between  the  bankrupt  and  the  trustee,  who  alone  represents 
the  rights  of  the  creditors  in  the  matter.  It  might  be  otherwise 
if  it  were  a  contest  between  the  bankrupt  and  a  third  party,  who 
claimed  any  portion  of  the  property  set  aside  under  the  exemption, 
or,  in  fact,  any  other  property  of  the  bankrupt  that  the  trustee 
might  seek  to  recover  from  a  third  party.  We  concur  with  Judge 
Jenkins  in  his  able  opinion  in  the  case  of  In  re  Mayer,  supra,  when 
he  says  undoubtedly  the  bankrupt  court  is  given  jurisdiction,  which- 
before  the  act  was  lodged  in  all  the  courts  of  general  jurisdiction, 
to  determine,  if  there  be  any  dispute,  as  to  the  rights  of  the  bankrupt 
under  his  claim  of  exemption.  So  far  as  this  question  is  raised  by 
the  appellants  in  this  case,  we  hold  that  the  bankrupt  court  under 
the  act  possesses  full  and  plenary  power  to  dispose  of  these  ques- 
tions. The  learned  judge  below  in  his  first  opinion  allowed  the 
homestead  exemption,  but  in  his  subsequent  opinion  he  held  that 
the  question  of  the  homestead  exemption  was  not  properly  before 
him,  and  could  not  be  determined  upon  the  exceptions  to  the  allow- 
ance of  the  homestead.  In  this  conclusion  we  must  differ  with  the 
court  below.  Certainly  this  question  has  been  raised  by  the  bank- 
rupt  filing  his  claim  and  schedule  of  exempted  property,  and  the 
action  of  the  trustee  setting  aside  the  property  claimed  as  exempt, 
and  the  exceptions  to  the  action  of  the  trustee  taken  by  the  cred- 
itors before  the  referee  in  bankruptcy,  and  the  action  of  the  referee 
and  his  report  upon  the  exemptions,  in  which  he  disposes  of  the 
question  certifying  the  whole  matter  to  the  judge  of  the  court  for 
his  opinion.  This  is  in  strict  compliance  with  general  order  17, 
which  requires  the  trustee  to  make  his  report  to  the  court  under 
the  provisions  of  section  47  of  the  act,  giving  the  estimated  value 
of  each  article,  to  which  report  any  creditor  may  file  exceptions 
within  20  days  after  the  filing  of  the  report.  This  general  order 
directs  that  the  exceptions  be  argued  before  the  referee,  and  at  the 
request  of  either  party  his  action  shall  be  certified  to  the  court  for 
final  determination.  This  course  was  pursued  in  this  case.  Not 
only  was  the  question  relating  to  the  personal  property,  but  the  ex- 
emption relating  to  the  homestead  was  certified  to  the  judge  of  the 
court  for  his  action.  This  certificate  makes  a  well-defined  issue 
founded  upon  the  pleadings  and  evidence  in  the  case,  which  invokes 
the  judgment  of  the  court.  In  the  view  that  we  take  of  this  case, 
no  necessity  exists  for  any  special  pleading.  The  only  question 
for  the  court  to  consider  is  whether  or  not  this  bankrupt  is  entitled 
to  the  homestead  exemption  that  he  claims.  The  history  of  how 
and  when  he  acquired  this  property  that  he  claims  to  be  set  apart 
as  a  homestead  is  fully  disclosed  by  the  evidence.  In  his  schedule 
he  claims  the  property.  The  trustee  set  it  apart  aqjd  assigned  it 
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to  ham.  Exceptions  were  taken  to  this  assignment  by  the  creditors, 
and  the  matter  referred  to  the  referee  in  bankruptcy,  who,  in  an 
elaborate  opinion,  overruled  all  the  exceptions,  and  approved  the 
report  of  the  trustee,  and  the  referee  certified  his  conclusions  to  the 
court  for  its  action.  We  cannot  agree  with  the  conclusions  of  the 
referee  in  regard  to  either  exemption.  As  to  the  homestead  exemp- 
tion, the  evidence  of  the  bankrupt  is  by  no  means  satisfactory. 
He  admits  that  he  began  the  erection  of  the  "house  in  July  or  Au- 
gust, 1899, — after  July  ist."  He  does  not  make  a  candid  disclosure 
as  to  where  the  money  came  from  to  build  this  house,  but,  when 
pressed,  admitted  that  a  part  of  it  "came  from  the  sale  of  goods 
which  he  had  not  paid  for."  He  fails  to  disclose  how  much  money 
came  from  the  goods  which  he  had  purchased  and  never  paid  for. 
He  alone  was  possessed  of  the  information  upon  the  subject.  It 
was  his  duty,  in  setting  up  a  claim  to  a  homestead,  to  show  by  clear 
and  conclusive  proof  that  at  the  time  he  built  the  house  upon  the 
property  he  was  in  a  solvent  condition,  and  able  to  satisfy  all  the 
claims  against  him,  before  he  could  take  money  from  his  business 
for  the  purpose  of  securing  a  homestead.  The  fair  deduction  from 
ail  the  evidence  in  this  case  tends  clearly  to  prove  that  at  the  time 
he  commenced  the  erection  of  this  house  he  was  in  a  failing  condi- 
tion, if  not  insolvent.  He  built  this  house  upon  a  lot  owned,  by  his 
wife,  and  afterwards  had  it  conveyed  to  himself  in  order  tnat  he 
might  have  it  set  apart  as  a  homestead.  This  is  a  most  potential 
fact  to  show  that  he  was  shaping  his  course  to  protect  himself  as 
far  as  possible  from  the  consequence  of  bankruptcy,  which  the  evi- 
dence tends  to  show  was  imminent  at  that  time,  for  on  the  25th 
day  of  October  following  a  petition  of  involuntary  bankruptcy  was 
filed  against  him,  and  in  less  than  a  month  he  was  adjudicated  a 
bankrupt.  We  deem  it  unnecessary  to  discuss  the  evidence  in  de- 
tail filed  in  this  case,  but  content  ourselves  with  the  conclusions  that 
we  have  reached  based  upon  all  the  evidence,  more  particularly  on 
the  evidence  of  the  bankrupt  himself. 

In  the  view  that  we  take  of  this  case,  we  reach  the  conclusion  that 
the  bankrupt  court  has  the  power  to  dispose  of  this  question  upon 
the  issue  raised  by  the  pleadings  and  the  evidence  as  they  exist  in 
this  record,  and  that  upon  the  evidence  and  pleadings  the  bank- 
rupt has  no  right  to  have  the  in-operty  that  he  claims  as  a  home- 
stead set  aside,  for  the  reason  that  we  are  of  the  opinion  that  he  had 
no  money  that  he  could  justly  call  his  own  at  the  time  when  he 
commenced  to  erect  the  building  upon  the  lot  of  his  wife,  which  was 
subsequently  conveyed  to  him,  as  we  think,  for  the  purpose  of  claim- 
ing it  as  a  homestead.  Exceptions  were  also  taken  to  the  action  of 
the  trustee  in  setting  apart  $500  as  personal  property,  for  the  rea- 
son that  $425  was  money  which  was  set  apart  as  exempted  prop- 
erty under  the  law.  It  is  true  that  the  trustee  did  not  set  apart 
specific  articles  of  property  as  exempt,  but  it  appears  that  there 
was  an  understanding  between  the  trustee  and  the  bankrupt  that  the 
entire  stock  of  goods  should  be  sold,  and  that  the  bankrupt  should 
receive  his  exemption  of  perscwal  property  in  cash.  The  trustee 
deemed  it  to  be  for  the  best  interest  of  all  the  creditors  to  do  so. 
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and  the  referee  approved  the  action  of  the  trustee  in  this  respect, 
and  directed  that  the  entire  stock  of  goods  should  be  sold.  To 
this  acti<H]  of  the  referee  there  was  an  exception  taken,  which  ex- 
ception raised  an  issue  as  to  the  right  of  the  trustee  to  sell  the  en- 
tire stock  of  goods,  and  to  give  the  bankrupt  $500  in  cash,  the 
amount  of  his  exemption  in  personal  property.  This  action  of  the 
referee  was  not  approved  by  the  court,  the  court  holding  that  only 
the  $75,  of  the  $500,  could  be  set  aside,  and  overruled  the  action  of 
the  referee  in  setting  aside  the  $425  in  cash  as  a  personal  exemp- 
tion. In  this-  conclusion  of  the  court  below  we  concur,  for  the  rea- 
son that  under  the  provisions  of  the  constitution  of  the  state  of 
South  Carolina  money  derived  from  the  sale  of  merchandise  on 
which  purchase  money  is  still  due  cannot  be  set  aside  as  an  exemp- 
tion, and  it  would  be  unjust  to  the  creditors  to  do  so. 

In  the  view  that  we  take  of  this  case  it  is  unnecessary  to  pass 
upon  the  other  exceptions,  as  the  ones  we  have  passed  upon  neces- 
sarily dispose  of  the  two  exemptions  claimed  by  the  bankrupt.  For 
the  reascms  assigned,  we  are  of  the  opinion  that  so  much  of  the 
judgment  of  the  court  below  as  holds  that  the  bankrupt  court  has 
not  the  power  to  dispose  of  the  question  of  the  homestead  exemp- 
tion be  reversed.  This  court  holds  that  it  has  such  power,  but  is 
of  the  opinion  that  the  bankrupt  is  not  entitled,  under  the  plead- 
ings and  evidence  in  this  case,  to  the  homestead  exemption  of  the 
house  and  lot  claimed  by  the  bankrupt  in  vSchedule  B.  The  court 
is  further  of  the  opinion  that  the  exception  to  the  judgment  of  the 
court  below  as  to  the  personal  exemption  of  $500  should  be  over- 
ruled, this  court  holding  that  the  allowance  of  $75  as  a  personal 
exemption,  and  the  disallowance  of  $425,  is  correct. 

For  the  reasons  assigned,  we  are  of  the  opinion  that  the  judgment 
of  the  court  below  be  reversed,  and  this  cause  remanded  to  that 
court,  with  direction  to  conform  its  action  to  the  judgment  of  this 
court.  Reversed. 


L  Barkrtjptct — Property  Vesting  in  Trdsteb— Mortoaobd  Reamv. 

Wherever  a  bankrupt  bolds  the  legal  title  to  mortgaged  propertr 
when  the  adjudication  Is  made.  It  wUI  pass  Into  the  custody  of  the 
bankruptcy  court,  and,  by  operation  of  law,  the  title  of  the  bankrupt 
will  vest  in  the  trustee  as  of  the  date  of  such  adjudication, 
Sl  Bahb— Estate  ov  Hortoaoor— What  Law  Governs. 

The  estate  of  a  mortgagor  In  mortgaged  premises  situated  la  New 
Xork  moat  follow  the  rales  laid  down  by  the  state  tribunal. 
t.  Bamb— Natdrb  or  Mortoaoe— Ebtatk  Crbatiix 

A  mortgage  on  real  estate  In  New  Tork  has  none  oi  the  characteristics 
of  a  converance.  but  is  merely  a  chose  In  action,  giving  the  mortgagee 
no  legal  estate  in  the  land,  but  merely  a  Hen  on  the  prtqwrty. 
4  Saub— Juribdictioh  ow  BAKKRurrcT  Courts. 

The  Jurisdiction  conferred  on  bankruptcy  courts  by  Bankr.  Act,  I  2, 
■abd.  7,  giving  tb«D  Jurisdiction  to  cause  tba  estate  of  bankmpts  t» 


In  re  EELLOOa. 


(District  Court.  W.  D.  New  Tork.   January  27.  1902.) 


No.  448. 


IN  RE  KELLOOO. 


be  eoUected  and  dtstrlbnted,  and  to  "determine  an  eontroTerslcs  In  r^- 
thm  ttaereto,  except  as  boeln  otherwise  provided,"  depend»— First,  on 
whether  the  controTersy  has  reference  to  property  actually  In  the  pos- 
session of  the  bankruptcy  court  or  beloDglng  to  the  bankrupt  estate; 
second,  whether  It  arises  In  the  bankruptcy  proceedings,  and  the  prop- 
^ty  becomes,  therefcre,  subject  to  distribution  to  creditors;  or,  third, 
whether,  by  the  nature  of  the  controversy,  power  Is  conferred  on  the 
court  to  determine  conflicting  liens  and  apportion  assets. 

t.  Bahe^Determikiko  Validity  of  Mortoaob. 

Where  mortgaged  property  owned  by  a  bankrupt  Is  In  the  custody  of 
tHe  bankruptcy  court,  and  the  legal  title  timeto  Is  lawfully  held  by  the 
trustee  In  bankruptcy  as  a  part  of  the  bankrupt's  estate,  the  federal 
district  court  has  Jurisdiction  to  hear  and  determine  a  qaesUra  as  to 
the  validity  and  amount  of  the  mortgage  lien. 

C  8amb— Right  or  Trustee  to  Pi.kao  Uhuht. 

Where  a  trustee  In  bankruptcy  sues  to  set  aside  a  fraudulent  con- 
veyance by  the  bankrupt,  and  the  fraudulent  grantee  thereupon  conveys 
the  property  luvolved  to  the  trustee,  the  latter  stands  in  the  same  rela- 
tion to  a  mortgage  thereon  executed  by  the  bankrupt  as  the  bankrupt 
himself,  and,  therefore,  though  the  defense  of  usury  Is  personal  to  a 
borrower,  may  attack  It  as  invalid  on  that  ground. 

7.  Sahb— Kkowledoe  of  Usurt. 

A  mortgage  which  expressly  provides  for  the  payment  of  lawful  In- 
terest wUl  not  be  Invalid  for  usury  unless  exacted  with  the  knowledge 
of  the  lender  as  a  condition  of  the  loan. 


Where  a  loan  Is  negotiated  by  an  agent  of  the  lender,  It  must  be 
established  by  proof  that  the  lender  knew,  or  must  be  presumed  to 
have  known,  that  usury  was  exacted. 
IL  Sake— Device  to  Cover  Cstmr. 

The  Inhibition  of  the  statute  against  usury  follows  the  making  of  a 
contract  with  a  third  person,  where  it  appears  to  have  been  a  mere 
device  to  cover  the  unlawful  nndertaklDf,  and  that  such  scheme  was 
In  contemplation  of  the  parties. 

10.  Saub— KiOHTs  OF  Bona  Fidk  ITolder. 

Under  the  laws  of  New  York,  a  mortgage  void  for  usury  In  Its  in- 
ception fs  not  valid  In  the  hands  of  a  bona  fide  holder. 

11.  Saue— HoRTOAGE  AnjrndED  Usurtou^. 

A  bankrupt  who  bad  received  but  $15,000  on  a  $25,000  mor^ge  there- 
after agreed  In  writing  to  pay  the  mortgagee's  agent,  who  negotiated 
the  loan,  and  who  was  the  brother  of  tlie  mortgagee's  husband,  5  per 
cent,  on  the  gross  sales  of  her  business,  on  the  agent's  assurance  that  oth- 
erwise no  more  money  would  be  forthcoming.  A  new  mortgage  was  then 
executed  for  the  same  amount  as  the  first,  and  the  remaining  $10,000 
paid.  Afterwards  the  mortgage  was  assigned  to  the  mortgagee's 
mother-in-law.  The  evidence  showed  a  community  of  Interest  Beld 
snfflclent  to  show  an  Intent  to  exact  usurious  Interest  on  the  part  of 
the  mortgagee,  and  that  a  finding  that  the  mortgage  was  void  In  Its 
incq)tlon  was  therefore  supported. 
i%  Failure  to  Produce  WrrNBssEs — Effect. 

Where  a  party  has  It  in  his  power  to  produce  a  material  witness,  and 
falls  to  do  80,  a  presumption  arises  that  Hie  testimony  would  be  un- 
favorable to  him. 

In  Bankruptcy. 
See  112  Fed. '52. 

Frank  H.  Robinson,  for  trustee  and  creditors. 
Pierre  M.  Brown,  for  mortgage  credit<M-, 

HAZEL,  District  Judge.  On  March  i,  190X,  Clara  E.  Kellogg 
vas  adjudged  a  baskrupt  on  her  voluntary  petition.   A  temporary 
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receiver  of  her  property  was  ai^inted  by  this  a)iirt  on  the  same 
day.  Thereafter,  at  a  meeting  of  creditors,  the  receiver  was  ap- 
pointed trustee.  Immediately  after  his  qualification,  the  trustee 
commenced  an  action  against  the  C.  £.  Kellogg  Company,  a  Dela- 
ware corporation,  to  set  aside,  as  a  fraud  on  creditors,  a  transfer 
of  property  made  to  that  company  by  the  bankrupt  January  29, 
IQOI.  On  the  same  day  that  the  case  was  commenced,  the  Kellogg 
Company,  by  its  board  of  directors,  rescinded  its  transfer,  and 
reconveyed  the  property  to  the  trustee.  On  June  6,  1900,  the  bank- 
rupt executed  and  delivered  to  Una  R.  Goslin  a  mortgage  upon 
this  same  property,  consisting  of  real  estate,  which  included  an  ex- 
tensive planing  mill  plant.  The  amount  secured  by  the  mortgage 
was  $25,000.  The  transfer  to  the  Kellogg  corporation  was  made 
subject  thereto.  Subsequently,  on  March  20,  1901,  Sophie  M.  La 
Grave,  of  Paris,  France,  to  whom  Mrs.  Goslin  assigned  the  mort- 
gage, instituted  a  suit  in  the  supreme  court  of  the  state  of  New 
York  to  foreclose  it.  The  trustee  thereupon  filed  in  this  court  a 
petition  praying  for  an  order  directing  that  the  assets  in  bis  actual 
possession,  including  the  property  mortgaged  as  hereinbefore  stated, 
be  sold  free  from  all  incumbrances,  and  that  all  liens  should  be 
transferred  to  the  proceeds  of  the  sale,  their  validity  and  amount  to 
be  determined  by  the  bankruptcy  court.  Notice  of  this  application 
was  given  to  all  creditors,  and  on  the  return  day  proof  was  made 
by  the  mortgagee,  Mrs.  La  Grave,  as  to  the  consideration  of  the 
mortgage  and  her  status  as  a  lienor.  She  objected  to  the  jurisdic- 
tion of  the  court,  on  the  ground  that  the  referee  had  no  power  to 
determine  in  a  summary  proceeding  the  question  of  the  validity  of 
the  mortgage,  and  maintained  that  the  validity  of  the  lien  could 
only  be  determined  by  plenary  suit  commenced  by  the  trustee  in  the 
proper  state  tribunal  against  the  holder  of  the  mortgage.  The  ob- 
jection was  not  sustained  by  the  referee.  Proofs  were  then  taken, 
both  parties  being  heard,  tending  to  show  that  the  mortgage  lien 
was  usurious  in  its  inception.  The  referee  found  that  the  bank- 
ruptcy court  had  acquired  complete  jurisdiction  over  the  res ;  that 
the  Hen  was  asserted  to  property,  title  of  which  was  vested  in  this 
court,  and  in  the  actual  possession  of  the  trustee;  the  transfer  to 
the  Kellogg  corporation  was  in  fraud  of  creditors,  and  therefore 
the  trustee,  on  reconveyance  of  the  property  to  him,  stood  in  the 
same  relation  to  the  mortgage  as  the  bankrupt.  The  referee  also 
found,  from  all  the  evidence  in  the  case,  that  the  circumstances 
conclusively  justified  an  inference  that  the  mortgage  executed  by 
the  bankrupt  to  Mrs.  Una  R.  Goslin  was  invaHd  for  usury.  The 
comprehensive  opinion  of  the  referee  is  found  in  6  Am.  Bankr.  R. 
380- 

The  questions  for  review  are  as  follows:  (x)  Is  the  defense  of 
usury  available  to  a  trustee  in  bankruptcy  as  against  an  obligation 
of  the  bankrupt?  (2)  Can  the  question  of  validity  and  amount  of 
a  mortgage  hen  upon  property  in  the  bankrupt  estate  be  deter- 
mined in  a  summary  proceeding  before  a  referee?  (3)  Did  the  su- 
preme court  of  the  state  of  New  York  acquire  jurisdiction  of  the 
properly,  to  the  exclusion  of  the  United  States  district  court,  by 
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the  filing  of  the  summons,  complaint*  and  notice  of  pendency  of 
action  in  foreclosure  before  the  trustee  was  appointed,  the  bank- 
ruptcy court  having  previously  acquired  jurisdiction  by  the  filing 
'of  the  petition  in  bankruptcy  and  the  appointment  of  a  receiver, 
who  liad  qualified  and  taken  possession  of  the  property  prior  to  the 
commencement  of  said  action  of  foreclosure?  (4)  Where  the  mort- 
gagor, with  intent  to  hinder  and  delay  her  creditors,  conveys  the 
mortgaged  property  to  a  corporation  participating  in  such  intent, 
and  the  trustee  repudiates  such  transfer  on  account  of  such  fraud, 
and  takes  possession  of  the  property,  and  by  mutual  consent  the 
fraudulent  grantee  and  the  trustee  rescind  such  conveyance,  does 
the  fact  that  the  property  upon  which  the  mortgage  was  an  ap- 
parent lien  was  transferred  by  the  mortgagor  to  the  said  corpora- 
tion, after  the  recording  of  the  mortgage  and  subject  to  the  Hen 
thereof,  before  the  beginning  of  the  bankruptcy  proceedings,  pre- 
clude the  trustee  from  pleading  usury?  (5)  Was  the  mortgage  void 
for  usury  as  a  matter  of  fact? 

The  second  and  third  questions  may  be  considered  together.  At 
the  outset,  therefore,  it  is  important  to  inquire  of  what  did  the  estate 
of  the  bankrupt  consist  at  the  time  .of  the  adjudication.  Assuming 
that  the  bankru|>t,  Mrs.  Kellogg,  held  the  legal  title  to  the  mort- 
gaged property  m  question  when  adjudication  was  made,  it  passed 
into  the  custody  of  this  court,  and  therefore,  by  operation  of  law, 
the  title  of  the  bankrupt  vested  in  the  trustee  as  of  the  date  of  such 
adjudication.  The  estate  of  the  mortgagor  or  mortgagee  in  mort- 
gaged premises  within  the  state  of  New  York  must,  of  course,  fol- 
low the  rules  laid  down  by  the  state  tribunal.  In  re  Novak,  7  Am. 
Bankr.  R.  27,  iii  Fed.  161.  A  mortgage  on  real  estate  in  the  state 
of  New  York  has  none  of  the  characteristics  of  the  conveyance, 
but  is  merely  a  chose  in  action,  giving  no  legal  estate  in  the  land, 
but  entitling  the  owner  of  the  mortgage  to  a  Hen  thereon,  as  se- 
curity for  the  debt  thereby  secured.  Trimm  v.  Marsh,  54  N.  Y. 
599,  13  Am.  Rep.  623.  The  property  was  therefore  protected  from 
any  action  which  might  have  been  taken  other  than  in  a  suit  insti- 
tuted to  foreclose  or  establish  a  lien  of  the  mortgage.  The  entire 
property,  subject  to  whatever  lien  Mrs.  La  Grave  possessed,  came 
within  the  control  of  the  court  of  bankruptcy.  This  court  had  un- 
doubted authority,  after  an  adjudication  in  bankruptcy,  to  stay  the 
foreclosure  suit  commenced  by  Mrs.  La  Grave.  No  less  had  it 
authority  to  direct  a  sale  by  the  trustee  in  bankruptf:y  free  and 
clear  of  aQ  liens  and  incumbrances,  and  transfer  a  lien  to  the  pro- 
ceeds. In  re  Worland,  i  Am.  Bankr.  R.  450,  92  Fed.  893;  In  re 
Pittelkow  (D.  C.)  92  Fed.  903.  TKe  purpose  and  object  of  the  bank- 
rupt act  is  to  vest  such  power  and  authority  in  the  courts  of  bank- 
ruptcy, at  law  and  in  equity,  as  will  give  jurisdiction  to  carry  out 
and  enforce  the  provisions  of  the  act.  By  subdivision  7  of  section 
2,  jurisdiction  is  conferred  to  "cause  the  estates  of  bankrupts  to  be 
collected,  reduced  to  money  and  distributed,  and  determine  contro- 
versies in  relation  thereto,  except  as  herein  otherwise  provided." 
The  claim,  therefore,  that  this  court  has  jurisdiction  must  be  based 
upon  the  authority  conferred  on  it  by  clause  7  of  section  a.  The 
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tuprexne  court  said  in  Bardes  v.  Bank,  178  U.  S.  535,  20  Sup.  Ct 
1005,44  L.  Hd.  1175: 


"The  eblef  relbmce  of  the  appellant  1b  upon  claoie  7,  |  2.  Bnt  this  dansek 
In  BO  far  ag  it  speaks  of  the  collection,  couv^don  into  money,  and  dlstrlbn-- 
tlon  of  the  bankrupt's  estate.  Is  no  broader  than  tbe  provisions  of  sec- 
tion 1  of  the  act  of  1867,  and  In  tibat  respect,  as  well  as  In  respect  to  the  fur* 
ther  provision  antborlzlnK  the  court  of  bankruptcy  to  'determine  contro- 
versies In  relation  thereto/  It  Is  controlled  and  limited  by  the  ctHUdndl&f 
words  of  the  clause,  'except  as  herein  otherwise  provided.*  '* 

The  court  then  said  the  clause  providing  that  United  States  circuit 
courts  shall  have  jurisdiction  of  aU  controversies  at  law  and  in  equity, 
etc.,  "indicated  the  intention  of  congress  that  the  ascertainment,  as 
between  the  trustee  in  bankruptcy  and  a  stranger  to  the  bankruptcy 
proceedings,  of  the  question  whether  certain  property  claimed  by 
the  trustee  does  or  does  not  form  part  of  the  estate  to  be  admin- 
istered in  bankruptcy,  shall  not  be  brought  within  the  jurisdiction 
of  the  national  courts  solely  because  the  rights  of  the  bankrupt 
and  of  his  creditors  have  been  transferred  to  the  trustee  in  bank- 
ruptcy." 

In  Bryan  v.  Bemheimer,  181  U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed. 
814,  the  supreme  court  said,  quoting  section  2,  subd.  7,  and  the  words, 
"except  as  herein  otherwise  provided": 

*rrhe  exception  refers  to  the  provisions  of  section  23,  by  virtue  of  which, 
as  adjudged  at  the  last  term  of  this  court,  the  district  court  can,  by  the 
proposed  defendant's  consent,  bnt  not  otherwise,  entertain  Jurisdiction  over 
salts  brought  by  trustees  In  bankruptcy  against  third  persons  to  recow 
property  fraudulently  conveyed  by  the  bankrupt  to  them  before  the  Insti- 
tution of  proceedings  In  bankrupti^,  Bardes  t.  Bank,  178  TT.  8.  20  Sup. 
Ot  1000,  44  li.  Ed.  1176." 

This  last  sentence  from  the  Bemheimer  Case,  particularly  in  view 
of  the  fact  that  elsewhere  in  the  opinion  the  court  limits  the  applica- 
tion of  the  Bardes  Case,  would  seem  to  clearly  indicate  the  scope  of 
the  Bardes  Case  upon  the  point  at  issue.  It  is  clear  that  the  decision 
of  the  supreme  court  is  that  controversies  not  strictly  or  properly 
part  of  proceedings  in  bankruptcy  should  not  come  within  the  juris- 
diction of  the  district  courts  of  the  United  States  without  the  consent 
of  the  i^-oposed  defendant.  Now,  what  are  controversies  of  that 
nature?  The  court  removes  all  doubt  by  declaring,  in  unmistaken 
language,  that  such  controversies  have  reference  to  izidependent  suits 
brought  by  the  trustee  in  bankruptcy  to  assert  title  to  money  or  prop- 
erty as  assess  of  the  bankrupt  against  adverse  claimants.  Such  suits 
obviously  are  actions  brought  to  set  aside  fraudulent  transfers,  and 
to  recover  property  of  the  bankrupt  wrongfully  withheld  by  a  third 
person.  But,  where  the  property  is  in  the  actual  possession  of  the 
court,  the  right  to  decide  conflicting  claims  is  paramount,  if  not  in- 
herent, in  the  court  first  acquiring  possession.  Counsel  for  the  mort- 
gagee contends  that  this  is  a  controversy  between  the  bankrupt  and 
an  adverse  claimant,  and  that  a  summary  proceeding,  in  which  a 
trustee  assails  the  tide  to  {»*operty  held  by  him,  or  the  validity  of  a 
lien  against  it,  is  just  as  much  a  controversy  between  the  trustee  and 
an  adverse  claimant  as  an  action  brought  against  a  third  party  hold> 
ing  the  property  adversely,  and  therefore  is  not  cognizable  by  the 
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bankruptcy  court  in  any  form  of  action  or  proceeding.  But  the  case 
at  bar  is  clearly  distinguishable  from  the  cases  cited  by  counsel.  The 
proceeds  of  the  sale  of  the  mortgaged  property,  indeed  the  property 
itself  before  the  sale  was  directed  by  the  bankruptcy  court, — the  mort- 
gaged property, — was  in  the  custody  of  that  court.  It  was  part  of 
the  res  over  which  this  forum  gained  control  by  virtue  of  the  adjudi- 
cation in  bankruptcy.  It  was  held  by  the  trustee  as  part  of  the  bank- 
rupt's estate,  and  the  district  court,  therefore,  had  jurisdiction  to 
hear  and  determine  the  issues  presented  in  the  nature  of  a  daim  to, 
or  Hen  upon,  the  assets  of  the  bankrupt  estate.  White  v.  Schloerb, 
178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed.  1 183;  In  re  Whitener,  44 
C.  C.  A.  434,  105  Fed.  180 ;  In  re  Matthews  (D.  C.)  109  Fed.  603. 
It  may  be  quite  true  that  the  trustee,  in  the  exercise  of  discretion,  had 
a  right  to  institute  an  action  in  the  proper  tribunal  to  annul  the  mort- 
gage on  account  of  its  invalidity  due  to  its  usurious  origfin.  But, 
manifestly,  where  two  remedies  are  open  to  a  trustee,  one  affording 
rdief  in  tne  forum  creating  his  trust,  and  pointing  out  a  very  simple 
and  less  expensive  method  of  attaining  his  end  than  is  attainable  by 
the  other,  then  the  trustee's  duty  is  to  pursue  that  remedy  according 
to  the  nature  of  the  controversy,  where  congress  intended  such 
remedy  or  procedure  should  be  instituted.  In  re  Baudouine,  3  Am. 
Bankr.  R.  651,  loi  Fed.  574,  cited  by  counsel  for  mortgagee,  is  clearly 
distinguishable  from  the  case  at  bar.  There  a  trustee  in  bankruptcy 
claimed  that  the  income  to  which  the  bankrupt  was  entitled  as  a  ben- 
eficiary of  a  trust  created  by  will  was  applicable  to  tlie  payment  of 
the  bankrupt's  creditors,  and  therefore  instituted  proceedings  against 
the  bSnkrupt  and  testamentary  trustee  in  the  bankruptcy  court  to 
compel  the  payment  to  him  of  such  funds.  The  bankrupt's  interest 
in  the  estate  was  merely  in  the  nature  of  a  chose  in  action  against 
the  testamentary  trustee  who  held  funds  under  and  by  virtue  of  his 
trust.  These  trust  funds  never  came  into  the  possession  of  the  bank- 
ruptcy court.  Judge  Wallace,  speaking  for  the  circuit  court  of  ap- 
peals, in  that  case  said : 

**The  language  of  clause  7  would  seem  to  be  anfflclwntly  comprehensive  to 
aathorise  ti^e  determination  by  conrts  of  bankraptcy  of  every  controTersy 
relating  to  tbe  estates  of  bankmpte.  •  *  *  NererttadeBs,  It  Is  capable 
of  a  narrower  constmctlon.  and  can  be  read  as  extending  only  to  contro- 
versies about  property  which  actually  belongs  to  the  bankrupt's  estate,  or 
wblch  arise  strictly  in  tbe  twnkruptcy  proceeding,  such  as  tbose  In  reference 
to  the  marahaUag  of  assets,  or  tbe  extent  and  priority  of  conflicting  liens." 

In  the  light  of  this  decision,  considering  the  scope  of  section  2, 
subds.  6,  7,  of  the  bankrupt  act,  the  jurisdiction  here  depends  upon 
(i)  whether  the  controversy  is  one  having  reference  to  property 
actually  in  the  possession  of  the  bankruptcy  court  or  belonging  to 
the  bankrupt's  estate;  or  (2)  whether  it  arises  in  the  bankruptcy 
proceeding,  and  the  property  in  question,  therefore,  becomes  subject 
to  distribution  to  creditors ;  or  (3)  whether  by  the  nature  of  the  con- 
troversy power  is  conferred  on  the  court  to  determine  as  to  conflict- 
ing liens  and  apportion  assets.  No  application  was  made  to  the 
court  to  restrain  the  sale  of  the  property  by  the  trustee,  nor  to  re- 
quire him,  in  the  interest  of  the  mortgagee,  to  interpose  a  possible 
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defense  in  the  foreclosure  suit  instituted  in  the  state  court.  Had  such 
an  application  been  made,  it  may  well  be  that  the  court,  in  the  exer- 
cise of  its  discretion,  because  of  the  character  of  the  defense  and  the 
existing  conditions,  would  have  directed  the  trustee  to  interpose  any 
defense  to  the  validity  of  the  mortg^age  in  the  state  court  where  the 
suit  had  been  commenced.  This  course  not  having  been  adopted, 
and  the  mortgaged  property  or  its  proceeds  being  in  the  actual  cus- 
tody of  the  trustee,  all  persons  interested  in  the  res,  including  lienors 
and  mortgagees,  became  parties  to  the  bankruptcy  proceeding. 
Carter  v.  Hobbs,  i  Am.  Bankr.  R.  215,  92  Fed.  594.  The  property 
or  interest  in  property  claimed  under  such  circumstances,  although 
adverse  to  the  bankrupt  or  in  hostiHty  to  the  trustee  and  general 
creditors,  must  be  adjudicated  by  the  district  courts  in  the  manner 
pointed  out  by  subdivisions  6  and  7  of  section  2  of  the  bankrupt  act. 
In  re  Pittelkow,  supra,  and  cases  cited;  In  re  Whitener,  supra;  In 
re  Russell,  41  C.  C.  A.  323,  loi  Fed.  248.  The  circuit  court  of  ap- 
peals for  this  circuit,  in  Re  New  York  Economical  Printing  Co. 
(C.  C.  A.)  no  Fed.  514,  had  before  it  a  case  where  a  chattel  mort- 
gagee of  the  bankrupt  laid  claim  to  the  funds  in  the  bankruptcy  court 
realized  from  a  sale  of  the  mortgaged  property  pursuant  to  an  order 
of  the  bankruptcy  court.  There  the  bankruptcy  court  had,  as  in  the 
case  at  bar,  directed  the  mortgaged  property  in  its  custody  to  be  sold, 
and  provided  that  all  likens  upon  the  property  should  attach  to  the 
proceeds.  The  circuit  court  of  appeals  then  disposed  of  the  validity 
of  the  chattef  mortgage  as  against  the  proceeds.  Manifestly,  this 
principle  af^Ucable  to  the  proceeds  realized  on  sale  of  personal  prop- 
erty upon  viiich  there  was  a  chattel  mortgage  certainly  applies  in  a 
case  where  real  estate  was  sold  free  of  incumbrances  by  order  of  the 
bankruptcy  courts,  and  the  order  provides  that  all  liens  on  the  prop- 
erty should  attach  to  the  proceeds.  The  question  of  the  validity  of 
the  mortgage  in  question  here  was  not  determined  upon  a  mere  mo- 
tion or  affidavits.  A  full  hearing  was  had  before  the  referee,  and  the 
mortgagee  had  abundant  opportunity  to  present  all  possible  evidence 
in  support  of  the  validity  of  her  Hen. 

Since  writing  the  foregoing,  the  court's  attention  is  called  to 
memorandum  of  opinion  by  the  circuit  court  of  appeals  for  the  Ninth 
circuit,  in  Re  San  Gabriel  Sanatorium  Co.  (C.  C.  A.)  ill  Fed.  892 
(Jan.  7,  1902),  where  it  is  held  that  the  district  court  was  right  in 
granting  leave  to  the  mortgagee  to  make  the  trustee  in  bankruptcy 
a  party  defendant  to  the  foreclosure  suit  commenced  in  the  state 
court,  and  in  denying  trustee's  application  to  restrain  the  foreclosure 
suit.  The  syllabus  states  that  "the  bankruptcy  act  does  not  confer 
upon  a  district  court  of  the  United  States  as  a  court  of  bankruptcy 
jurisdiction  of  a  controversy  between  a  trustee  and  a  mortgagee  of 
the  bankrupt  to  determine  the  validity  of  the  mortgage  unless  with 
the  consent  of  such  mortgagee."  An  examination  of  the  facts  of  this 
case,  which  appear  where  it  is  previously  reported  in  42  C.  C.  A.  369, 
102  Fed.  310,  discloses  that  the  title  to  the  property  in  question  was 
not  in  the  trustee  at  the  time  this  question  was  before  the  court  for 
determination.  Therefore  the  jurisdiction  was  clearly  lacking,  under 
the  doctrine  of  the  Bardes  Case,  supra.   The  court  is  therefore  of 
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the  c^inioii  that,  inasmuch  as  the  property  was  in  the  lawful  posses- 
sion of  the  trustee  io  bankruptcy  and  of  the  bankruptcy  court,  the 
district  court  is  vested  with  jurisdiction  to  determine  the  question 
of  validity  and  amount  of  a  mortgage  lien  upon  property  in  the  bank- 
rupt's estate,  such  as  exists  in  the  case  at  bar,  and  that  the  supreme 
court  of  the  state  of  New  York  did  not  acquire  jurisdiction  of  the 
property  to  the  exclusion  of  the  United  States  district  court. 

The  question  of  usury  must  now  be  determined.  It  is  quite  true 
that  usury  is  a  personal  defense  to  the  borrower,  and  that  grantees 
taking  property  subject  to  an  existing  mortgage  cannot  be  heard  to 
jAead  the  invalidity  of  that  mortgage  because  of  its  usurious  origin. 
Merchants'  Exch.  Nat.  Bank  of  City  of  New  York  v.  Commercial 
Warehouse  Co.  of  New  York,  49  N.  Y.  635 ;  Bullard  v.  Raynor,  30 
N.  Y.  206;  Insurance  Co.  v.  Nelson,  78  N.  Y.  150;  Ord.  Us.  §  131 ; 
27  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  954;  Hartley  v.  Harrison,  24 
N.  Y.  172. 

In  the  case  at  bar  the  trustee  stands  in  the  place  of  the  mortgagor, 
and,  by  express  provision  of  the  bankruptcy  act,  he  is  vested,  imme- 
diately upon  his  appointment  and  qualification,  with  the  title  of  the 
bankrupt  to  the  mortgaged  premises.  He  is  empowered  and  it  is  his 
duty  to  have  set  aside  transfers  and  incumbrances  made  in  fraud  of 
creditors.  Section  67  of  the  bankrupt  act  provides  that  property 
conveyed  by  the  bankrupt  in  fraud  of  creditors  becomes,  by  virtue  of 
the  adjudication,  a  part  of  the  assets  of  the  estate.  Conveyances 
made  with  intent  to  defraud  creditors  are  declared  to  be  null  and  void. 
The  conveyance  to  the  trustee  by  the  Kellogg  Company,  a  fraud- 
ulent grantee,  therefore,  places  the  trustee  in  the  position  of  the 
original  grantor  and  mortgagor,  and  the  right  to  interpose  a  plea 
of  usury  is  preserved.  The  agreement  to  pay  usurious  interest  is  not 
apparent  from  the  mortgage  in  controversy,  or  from  the  contract 
whereby  a  commission  of  5  per  cent,  is  agreed  to  be  paid  from  the 
gross  eamingfs  of  the  business  carried  on  by  the  bankrupt.  The 
mortgage  exfwessly  provides  for  the  payment  of  lawful  interest.  It 
is  essential,  therefore,  that  it  be  proved  either  by  direct  proof  or  evi- 
dence circumstantial  in  its  nature,  leading  to  a  conclusion  beyond 
reasonable  doubt  that  the  intendment  of  the'  contract  was  to  demand 
and  receive  a  usurious  exaction.  It  must  be  exacted  with  the  knowl- 
edge of  the  lender  as  a  condition  of  the  loan.  When  a  loan  is 
negotiated  by  an  agent  of  die  lender,  it  must  be  established  by  proof 
that  the  lender  knew  or  is  presumed  to  have  kno^n  that  a  greater 
sum  was  to  have  been  paid  for  the  loan  or  forbearance  than  is  permit- 
ted by  statute.  The  inhibition  of  the  statute  follows  the  making 
of  a  contract  with  a  third  party  when  it  appears  to  have  been  a  device 
and  scheme  to  cover  the  unlawful  undertaking,  and  that  such  scheme 
was  in  contemplation  of  the  parties.  Clarke  v.  Sheehan,  47  N.  Y. 
198;  U.  S.  V.  Waggener,  9  Pet.  378,  9  L.  Ed.  163 ;  Call  v.  Palmer, 
116  U.  S.  98,  6  Sup.  Ct.  301,  29  L.  Ed.  §59.  The  proofs  show  that 
$15,000  only  was  advanced  on  the  execution  and  delivery  of  the  first 
mortgage,  dated  in  April,  1900.  The  remaining  sum  of  $10,000  was 
withheld.  A  demand  was  made  upon  Miss  Kellogg,  the  mortgagor, 
that  she  execute  a  contract  of  assignment  of  a  one-third  interest  in 
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the  business  conducted  by  her  at  Canisteo,  N.  Y.,  to  E.  F.  Goslin,  v/ho 
aided  in  negotiating  the  loan.  Mr.  Goslin  is  the  brother-in-law  of 
the  original  mortgagee,  and  son  of  the  present  holder  of  the  mort- 
gage. It  was  also  demanded  of  Miss  Kellogg  that  she  pay  to  £.  F. 
Goslin  5  per  cent,  of  the  gross  sales  of  the  business  as  a  condition  of 
the  payment  of  the  balance  unpaid  on  the  mortgage  of  April,  1900. 
Neither  of  these  conditions  was  assented  to  at  the  time,  but  Miss 
Kellogg  subsequently  executed  an  agreement  in  writing  embodying 
the  latter  arrangement.  A  new  mortgage  for  $25,000  was  made  in 
place  of  the  one  already  mentioned,  and  then  the  balance  of  $10,000 
was  paid  at  different  times.  Miss  Kellogg  testified  that  E.  F.  Goslin, 
who  negotiated  or  aided  in  negotiating  the  loan,  said  "there  would 
be  no  more  money  forthcoming";  tnat  "they  never  loaned  any 
money  at  6  per  cent,,  and  never  would" ;  and  she  needed  the  money, 
and,  in  order  to  obtain  it,  assented  to  the  contract.  This  was  not  a 
new  contract  with  a  third  party.  The  same  persons  who  negotiated 
the  original  mortgage  were  instrumental  in  withliolding  the  payment 
of  the  mortgage  for  which  the  mortgage  stood  security.  It  is  clear 
that  both  transactions,  the  one  relating  to  the  first  mortgage  and 
the  other  to  the  mortgage  now  in  controversy,  as  well  as  the  inter- 
vening negotiations,  are  intimately  connected;  each  of  them  is  a 
part  of  the  other.  The  conflict  of  evidence  relating  thereto  has  been 
resolved  by  the  referee  in  favor  of  the  trustee.  He  found  that  the 
circumstances  of  the  transaction,  as  shown  by  the  evidence  presented, 
constitute  the  offense  of  usury.  The  evidence,  and  his  conclusions 
thereon,  are  presented  by  him  in  an  able  opinion,  with  much  fullness 
and  painstaking.  The  court  is  of  opinion  that  the  effect  of  the  entire 
transaction  and  of  the  circumstances  surrounding  it  was  to  secure 
to  the  mortgagee,  or  the  person  who  actually  made  the  loan  it  repre- 
sents, a  greater  rate  of  interest  than  6  per  cent,  per  annum.  In 
Fiedler  v.  Darrin,  50  N.  Y.  443,  it  is  held  that  the  intent  is  essential 
to  constitute  the  offense  of  usury,  and  the  court  says : 

"Tbe  Intent  must  be  deduced  from,  and  determined  by,  the  ncta.  The  In- 
tent which  enters  Into  and  la  essential  to  constitute  usury  is  simply  the  In- 
tent  to  take  or  reserve  more  than  seven  per  cent,  per  annum  for  the  loan  or 
forbearance  of  money.  There  are  cases  Id  which  an  act  Is  lawful  or  unlaw- 
ful, depending  upon  tbe  particular  Intent  of  the  actor." 

The  5  per  cent,  contract  above  described  was  evidently  intended  to 
cover  the  usurious  act,  and  the  condition  incorporated  therein,  that 
E.  F.  Goslin  was  to  act  as  the  New  York  agent  for  the  sale  of  lum- 
ber of  Miss  Kellogg,  was  a  pretext  and  a  cover  to  avoid  the  conse- 
quences of  the  unlawful  exaction.  The  all-important  questions  in 
the  case  are  whether  the  mortgagee  had  such  knowledge  of  the 
acts  of  .her  representatives  as  to  render  her  chargeable  with  them, 
or  were  the  acts  of  the  representatives  and  lender  so  interwoven  as 
to  justify  a  presumption  of  knowledge  and  participation  on  the  part 
of  the  mortgagee?  The  mortgage  and  contract,  the  basis  of  this 
contention,  must  be  governed  by  the  laws  of  the  state  of  New  York. 
By  the  statutes  of  that  state,  it  is  declared  that  all  securities  what- 
soever, whereupon  or  whereby  there  shall  be  reserved  or  taken  a 
greater  sum  or  value  for  a  loan  or  forbearance  of  any  money  than 
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the  rate  of  $6  upon  $xcx>  for  one  vear,  shall  1)e  void.  Rev.  St.  N.  Y. 
(9th  Ed.)  p.  1855.  This  statute  has  many  times  been  construed  by 
the  highest  court  of  the  state.  It  is  held  that,  where  a  usurious  in- 
strument is  considered  void  in  its  inception,  it  will  remain  void  in  the 
hands  of  a  bona  fide  holder.  Webb,  Us.,  §  183 ;  Miller  v.  Zeimer, 
III  N.  Y.  441, 18  N.  E.  716;  Morgan  v.  Tipton,  Fed.  Cas.  No,  9,809. 
It  follows,  therefore,  that,  if  the  mortgage  was  void  for  usury  because 
of  knowledge  or  participation  in  a  usurious  agreement  on  the  part  of 
Una  R.  Goslin,  her  assignment  of  the  mortgage  to  an  innocent  holder 
for  value  will  not  remove  the  taint.  The  authorities  also  uniformly 
hold  that  a  lender  cannot  be  charged  with  taking  unlawful  interest 
when  the  transaction  was  completed  by  an  agent,  where  the  agent, 
for  his  own  benefit,  exacted  more  than  the  lawful  rate,  unless  the 
lender  had  knowledge  of  the  usurious  acts  of  the  agent.  Call  v. 
Palmer,  supra ;  Barrietto  v.  Snowden,  5  Wend.  r8i ;  Condit  v.  Bald- 
win, 21  N.  Y.  219,  78  Am.  Dec.  137;  Bell  v.  Day,  32  N.  Y.  165;  Still- 
man  V.  Northrup,  109  N.  Y.  473, 17  N.  E.  379.  In  the  case  last  cited. 
Judge  Earl,  speaking  for  the  court  of  appeals,  said: 

TTlie  defenm  of  nenry,  Involving  crime  and  forfeiture,  cannot  be  estab- 
lished by  mere  surmise  and  conjecture,  or  by  Inferences  entirely  uncertain. 
If,  upon  tbe  whole  case^  the  evidence  Is  Just  as  consistent  with  the  absence 
as  with  the  presence  of  usury,  then  the  party  alleging  the  usury  has  failed." 

These  authorities,  however,  have  no  application  here,  other  than 
to  show  the  liability  of  the  lender  for  the  acts  of  the  agent  making  a 
bargain  prohibited  by  the  statute  because  of  usury,  and  to  amplify 
the  well-settled  rule  that  the  proofs  to  sustain  a  corrupt  and  usurious 
agreement  shall  be  clear,  convincing,  and  consistent  with  the, pres- 
ence of  usury.  The  court  has  carefully  weighed  the  circumstances  of 
this  case  adduced  by  the  evidence,  and  is  reluctant  to  hold  that  the 
mortgage  is  invalid  for  usury,  inasmuch  as  no  usurious  sum  was  paid, 
and  because  the  bankrupt  obtained  and  used  in  her  business  the  sum 
borrowed,  and  the  bankrupt  estate  has  the  benefit  of  the  loan  thereof. 
The  fljodence  of  the  unlawful  bargain,  and  the  evident  purpose  and 
intent  to  evade  the  statute,  is  so  clearly  to  be  inferred  that  the  court 
is  constrained  to  concur  with  the  referee  on  his  finding  that  the  mort- 
gage was  void  and  usurious  at  its  inception.  This  finding  rests  upon 
substantial  grounds.  The  wisdom  of  the  usiu-y  statute  is  not  to  be 
questioned  by  a  judicial  tribunal.  It  is  the  duty  of  this  court  to  en- 
force the  law,  and  not  to  legislate.  Where  the  proofs  are  clear  and 
satisfactory,  the  court  is  bound  to  apply  the  remedy,  without  giving 
consideration  to  the  drastic  and  penal  features  of  the  statute  ap- 
plicable to  the  facts  under  consideration.  The  proofs  show  with  suf- 
ficient clearness  that  although  the  mortgage  was  exei^uted  in  favor  of 
Una  R.  Goslin,  wife  of  A.  R.  Goslin,  and  subsequently  assigned  by  her 
to  Mrs.  La  Grave,  her  mother-in-law,  that  the  loan  was  in  fact  made 
and  controlled  by  her  husband.  He  seems  not  to  have  been  promi- 
nent in  the  negotiations  for  the  loan  and  the  execution  of  the  usurious 
contract.  That  was  left  to  the  brother.  He  was,  however,  so  con- 
nected with  it  as  to  preclude  an  innocent  intent.  It  does  not  clearly 
appear  whose  money  it  was.    The  finding  of  the  referee  is  that  a 
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community  of  interest  existed  between  the  lender  and  those  who 
negotiated  the  loan.  The  testimony  offered  by  the  mortgagee,  that 
the  contract  was  in  consideration  of  £.  F.  Goslin  acting  as  agent  (or 
Miss  Kellogg,  and  that  pursuant  to  tlie  contract  he  transacted  busi- 
ness as  such  agent,  is  not  convincing,  in  the  view  that  the  court  has 
taken  that  the  entire  transaction  was  a  corrupt  and  unlawful  scheme 
to  evade  the  provisions  of  the  usury  statutes.  The  mortgagee  had 
it  in  her  power  to  produce  witnesses  by  whose  testimony  any  doubt 
with  reference  to  the  scope  of  the  authority  by  which  those  who 
acted  or  presumed  to  act  for  her  would  have  been  removed.  This 
she  failed  to  do.  No  denial  of  complicity  or  community  of  interest 
is  made.  Neither  Una  R.  Goslin,  the  original  holder  of  the  mort- 
gage, nor  E.  F.  Goslin,  who  aided  in  negotiating  the  loan,  and  for 
whose  apparent  benefit  the  usurious  contract  was  made,  has  a^^eared 
to  a£Eirm  the  righteousness  of  the  transaction  and  to  remove  the 
taint  attached  thereto.  The  fact  that  they  possessed  knowledge  en- 
abling them  to  clarify  the  transaction,  and  withheld  it,  must  be  con- 
sidered against  the  holder  of  the  mortgage.  The  rule  is  that,  under 
such  circumstances,  a  presumption  is  created  that  the  testimony 
would  be  unfavorable.  Graves  v.  U.  S.,  150  U.  S.  118,  14  Sup.  Ct. 
40,  37  L.  Ed.  1021 ;  Runkle  v.  Burnham,  153  U.  S.  217,  14  Sup.  Ct. 
837,  38  Iv.  Ed.  694;  American  Bell  Tel.  Cfo.  v.  National  Tel.  Mfg. 
Co.  (C  C.)  X09  Fed.  10x8.  Miss  Kellogg  testified  that  she  never 
asked-  E.  F.  Goslin  or  A.  J.  De  Kantstein  to  represent  her,  and  that 
she  never  received  any  orders  from  them,  and  that,  prior  to  her  as- 
senting to  the  contract  to  pay  5  per  cent,  commission,  E.  F.  Goshn 
said  that  no  more  money  would  be  forthcoming,  and  that  they 
never  loaned  any  money  at  6  per  cent.,  and  never  would.  This  evi- 
dence believed  by  the  referee  to  be  rehable  and  credible  stood  un- 
contradicted. Considerable  evidence  is  also  introduced  in  the  case 
by  the  trustee  to  show  the  connection  existing  between  the  parties 
and  the  existence  of  the  unlawful  agreement.  The  silence  of  E.  F. 
Goslin  and  Una  R.  Goslin,  the  mortgagee,  must  be  considered 
against  them  upon  the  question  of  the  alleged  usurious  c*)!Htract. 
The  inference  which  necessarily  followed  from  the  entire  evidence 
with  reference  to  Mrs.  Goslin's  knowledge  of  or  acquiescence  in  the 
transaction  must  be  construed  against  her.  If  she  had  no  knowl- 
edge of  the  transaction,  if  what  was  done  was  without  her  acquies- 
cence, it  was  her  duty  to  herself  to  testify  concerning  thereof,  if  the 
truth  was  otherwise  than  as  found  by  the  referee.  Her  failure  to 
testify  deprived  the  trustee  of  an  opportunity  to  show  more  clearly 
on  her  cross-examination  that  she  had  knowledge  of  her  agent's 
acts.  Obviously,  her  testimony  might  have  dispelled  all  doubt  with 
reference  to  her  knowledge  of  the  unlawful  acts. 

From  the  foregoing,  it  follows  that  the  first,  second,  fourth,  and 
fifth  questions  submitted  for  review  are  answered  in  the  affirmative, 
and  the  third  in  the  negative.  The  report  of  the  referee  is  affirmed. 
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In  n  OATLOKD  et  al. 
(Diatrlct  Court  G.  D.  Missouri,  E.  D.  Febraary  8,  1002.) 
Bahebdftcy  —  Stockbroker  asd  Cubtoker  —  Natcbe  of  Bblation— Bob- 

BBRDERIKO  PrBTBKKNCBS. 

Tbe  r^tlcm  existing  between  stockbrokers  and  customm  maintain- 
ing nmuing  accoonta  wltb  them  and  buying  stock  on  a  margin  Is  not 
fldnclarr  In  Its  ebaracter,  but  Is  that  of  debtor  and  creditor,  and  a  cus- 
tomer of  a  bankrupt  broker,  who  has  received  a  preference,  is  tlierefore 
within  Bankr.  Act  (  67g,  wblcb  declares  that  the  claims  of  creditors 
who  have  received  preferences  tball  not  be  allowed  nnlew  the  prefer- 
ence Is  Borrendered. 

In  Bankruptcy. 
Sec  III  Fed.  717. 

George  D.  Reynolds,  for  trustee. 
Isaac  H.  Orr,  for  claimant. 

ADAMS,  District  Judge.  The  bankrupts,  under  the  firm  name 
of  Gaylord,  Blessing  &  Co.,  were  brokers  engaged  in  the  business 
of  buying  and  selling  stocks,  bonds,  cotton,  grain,  and  provisions 
for  their  customers.  D.  M.  Gilbert  was  one  of  their  customers. 
As  the  result  of  prior  dealings  with  the  bankrupts,  he  had  to  his 
credit  on  their  books  on  October  31,  1900,  the  sum  of  $1419.82. 
On  November  3,  1900,  he  deposited  with  them  the  further  sum  of 
$250,  which  went  to  his  general  credit  in  an  account  kept  with  him 
by  the  bankrupts.  The  bankrupts  had  before  then  purchased  for 
turn  250  shares  of  the  common  stock  of  the  St.  Louis  Transit  Com- 
pany, the  purchase  price  for  which,  with  commissions,  etc.,  amoimt- 
i°g  *o  $5,400,  stood  on  their  books  as  a  debit  charge  against  Gil- 
bert. On  different  dates  between  December  3,  1900,  and  March 
4,  190X,  the  last-mentioned  shares  of  stock,  by  Gilbert's  direction, 
were  sold  for  him  by  the  bankrupts,  resulting  in  a  net  profit  of 
$424.50.  This  went  to  His  credit  in  the  general  account.  That  ac- 
count, on  March  4,  1901,  showed  a  balance  due  Gilbert  of  $2,094.32 
as  a  net  result  of  all  the  debit  and  credit  entries.  On  the  following 
day — ^Afarch  5,  1901 — the  bankrupts,  being  then  insolvent,  and  hav- 
ing been  so  insolvent  for  nine  months  theretofore,  paid  to  Gilbert 
$1,200  on  account,  and  charged  the  same  to  him  in  his  account. 
This  left  a  balance  then  due  Gilbert  of  $894.32.  On  March  11,  1901, 
the  bankrupts  made  a  voluntary  assignment  under  the  laws  of  the 
state  of  Missouri,  and  on  March  20,  1901,  proceedings  were  insti- 
tuted by  their  creditors  to  secure  an  adjudication  of  bankruptcy 
against  them.  An  adjudication  followed  in  due  course.  The  main 
question  submitted  by  the  certificate  of  the  referee  is  whether  Gil- 
bert can  prove  his  demand  for  the  sum  of  $894.32  without  first  sur- 
rendering the  $1,200  so  received  by  him  on  March  5th,  within  15 
days  of  the  institution  of  the  proceedings  in  bankruptcy.  The  pay- 
ment of  the  $1,200  to  Gilbert  at  the  time  and  in  the  manner  here- 
inbefore stated  constituted  a  transfer  of  property  by  the  bankrupts, 
so  as  to  be  an  unlawful  preference  within  the  meaning  of  section 
60  of  the  bankruptcy  act.   By  the  provisions  of  section  57g,  the 
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receipt  of  snch  a  preferential  payment  precludes  proof  of  any  claim 

for  the  balance  due  the  preferred  creditor,  unless  he  shall  first 
surrender  the  amount  of  the  preferential  payment.  This  is  con- 
ceded to  be  the  law,  and  it  is  also  conceded  that,  if  the  relation  exist- 
ing between  the  bankrupts  and  Gilbert  was  that  of  debtor  and  cred- 
itor, the  general  rule  is  applicable  to  this  case,  requiring  the  sur- 
render of  the  payment  of  $1,200  as  a  condition  to  the  allowance 
of  the  demand  presented.  It  is  contended  by  the  claimant  that  the 
bankrupts'  relation  to  him  was  that  of  bailee  or  agent,  acting  in  a 
fiduciary  capacity,  and  that  the  legal  consequence  of  that  relation- 
ship is  that  the  agent  is  pro  hac  vice  the  principal,  and  therefore 
that  what  he  holds  as  such  agent  is  held  and  owned  by  the  prin- 
cipal. This  theory  really  is  that  the  fund  in  the  hands  of  the  bank- 
rupts is  a  trust  fund  belonging  to  the  beneficiary  absolutely,  but  the 
claimant  does  not  seem  to  carry  his  theory  to  its  legitimate  result. 
If  he  did,  he  would  be  here  tracing  a  trust  fund,  and  asserting  ex- 
clusive right  and  title  to  the  same  as  against  all  other  creditors  of 
the  bankrupts.  Instead  of  so  doing,  he  presents  a  claim  for  the 
allowance  of  a  general  demand  upon  which  he  will  ultimately  re- 
ceive only  his  pro  rata  share  of  all  distributable  assets.  It  is  rep- 
resented to  the  court  that  this  case  is  one  of  many,  and  that  its 
decision  will  govern  others  of  like  character  now  pending  before 
the  referee.  Accordingly,  careful  consideration  has  been  given  to 
the  merits  of  the  matter. 

Section  63  of  the  bankruptcy  act  provides :  "Debts  of  the  bank- 
rupt may  be  proved  and  allowed  against  his  estate,  which  are 
*  *  *  C4)  founded  upon  an  open  account  or  upon  a  contract 
express  or  implied."  The  facts  found  by  the  referee  show  that  for 
some  time  before  bankruptcy  proceedings  were  instituted  the  bank- 
rupts had  an  open  running  account  on  their  books  with  the  claim- 
ant. It  does  not  appear  that  the  claimant  had  ever  actually  pur- 
chased any  stocks  through  the  agency  of  the  bankrupts,  so  as  to 
finally  receive  any  certificate  upon  full  payment  therefor.  He  had, 
on  the  other  hand,  been  putting  up  "margins"  as  and  when  required 
to  secure  the  bankrupts  against  fluctuations  in  market  prices,  order- 
ing the  purchase  of  one  stock  or  another  at  a  given  price,  and 
ordering  the  same  sold  when,  in  his  judgment,  he  had  made  profit 
enough  to  satisfy  his  requirements^  or  sustained  the  limit  of  loss 
to  which  he  was  willing  to  submit.  So  far  as  he  was  concerned, 
his  transactions  seem  to  have  amounted  to  a  wager  on  the  mar- 
ket price  from  day  to  day  or  week  to  week,  and,  so  far  as  the  bank- 
rupts were  concerned,  the  transactions,  while  doubtless  in  some 
instances  of  the  character  which  might  have  bound  the  claimant 
to  a  legal  liability  to  take  and  pay  for  the  stock  actually  ordered 
purchased  and  actually  purchased  for  his  account,  were  in  fact  not 
mtended  for  such  purpose,  but  rather  as  bookkeeping  transactions, 
intended  by  them  as  well  as  by  the  claimant  to  be  closed  out  for 
a  profit  when  possible,  and  at  a  loss  when  necessary.  The  account 
kept  in  the  books  was  a  running  account,  showing  on  one  side 
credits  to  the  claimant  for  alt  moneys  put  up  as  margins,  and  also 
for  any  and  all  profits  when  such  were  realized  on  sales,  and  on 
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the  other  side  debits  for  commissions,  interest  on  money  employed, 
and  losses  sustained.  The  bankrupts  intermingled  claimant's  money 
with  their  own  and  that  of  other  customers.  The  parties  treated 
each  other  as  debtor  and  creditor.  The  books  showed  that  rela- 
tion, and  the  account  presented  for  allowance  in  this  case  empha- 
sized that  fact.  The  certificate  of  the  referee  shows  that  it  was 
admitted  as  a  fact  by  the  claimant  "that  the  effect  of  the  payment 
of  $i;200  made  to  him  by  bankrupts  on  March  5,  1901,  was  and 
will  be  to  enable  claimant,  as  a  creditor  of  bankrupts,  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  creditors  of  bank- 
rupts of  the  same  class."  This  admission,  though  adding  nothing 
to  the  legal  import  of  the  facts  themselves,  strikingly  shows  that 
the  claimant's  pretensions  are  violative,  of  the  fundamental  prin- 
ciple of  equality,  which  underlies  the  bankruptcy  act.  Merchants 
who  keep  a  debit  and  credit  account  with  their  customers  in  the 
usual  way  do  not,  in  my  opinion,  occupy  any  substantially  different 
relation  to  their  customers  than  do  these  bankrupts  to  such  a  cus- 
tomer as  Gilbert ;  yet  merchants  are  required  to  surrender  any  and 
all  preferential  payments  before  being  allowed  to  make  proof  of 
any  balance  shown  to  be  due  from  the  bankrupts.  The  immunity 
claimed  for  customers  of  brokers,  resulting  in  the  substantial  defeat 
of  the  main  piu-pose  of  the  bankruptcy  act,  and  also  invidious  dis- 
tinctions between  them  and  customers  of  merchants,  should  not 
be  allowed,  unless  the  dealings  between  them  and  their  customers 
clearly  disclose  a  fiduciary  or  trust  relation  with  respect  to  the  par- 
ticular money  or  property  in  controversy;  indeed,  such  a  relation 
as  vests  title  to  the  same  in  the  customer  so  completely  that  he 
might  successfully  maintain  an  action  at  law  or  in  equity  for  the 
recovery  of  the  same  in  specie.  If  such  be  the  situation,  then  the 
customer  may  not  merely  prove  his  claim  for  any  s;ich  money  or 
property,  and  share  in  the  assets  pro  rata  with  other  creditors,  but 
he  may  successfully  assert  claim  to  the  same  to  the  exclusion  of 
all  others :  and  this  on  the  distinct  theory  that  such  money  or  other 
property  forms  no  part  of  the  bankrupts'  assets,  but  is  the  money 
or  property  of  the  customer  himself,  and  that  the  customer  may, 
if  he  is  able  to  do  so,  trace  the  trust  fund  or  property,  and  reclaim 
the  same  for  his  own  use  or  benefit.  Unless  the  situation  is  of  the 
kind  just  mentioned,  the  customer's  rights  are  simply  those  of  a 
general  creditor.  In  my  opinion,  the  relation  shown  to  exist  be- 
tween the  bankrupts  and  Gilbert  in  this  case  was  not  of  a  fiduciary 
character.    It  was  purely  that  of  debtor  and  creditor. 

Counsel  were  unable  at  the  argument  to  call  my  attention  to  any 
authorities  arising  under  the  bankruptcy  act  of  1898  relating  to  the 
subject  now  before  the  court,  and  I  have  been  unable  to  find  any 
such  authorities.  But  fortunately  the  bankruptcy  acts  of  1S41  and 
1867  gave  occasion  for  consideration  by  the  supreme  court  of  the 
United  States  of  questions  kindred  to  those  involved  in  the  present 
inquiry.  By  the  provisions  of  the  bankruptcy  act  of  1841  (5  Stat. 
441,  §  i)  the  benefits  of  the  acts  vrere  withheld  from  persons  owing 
dd>ts  "created  in  consequence  of  a  defalcation  as  a  public  officer  or 
M  executor,  administrator,  guardian  or  trustee  or  while  acting  in  any 
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Other  fiduciary  capacity'" ;  and  by  the  provisions  of  the  same  act  (sec- 
tion 4)  no  person  was  entitled  to  a  discharge  who  had  applied  trust 
funds  to  his  own  use.  By  the  provisions  of  the  bankruptcy  act  of 
1867  "no  debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt 
or  by  his  defalcation  as  a  public  officer  or  while  acting  in  any  fiduciary 
character  shall  be  discharged  by  proceedings  in  bankruptcy,  but  the 
debt  may  be  proved  and  the  dividend  thereon  shall  be  a  payment  on 
account  of  such  debt."    Rev.  St.  1878,  §  51 17. 

In  the  very  early  case  of  Chapman  v.  Forsyth,  2  How.  202,  II  L. 
£d.  236,  a  dse  arose  involving  the  interpretation  of  the  fore^oiii}X 
provision  of  the  act  of  1841.  The  important  question  for  deter- 
mination was  whether  a  commission  merchant  or  factor  who  sells 
for  others  was  indebted  in  a  fiduciary  capacity,  within  the  meaning 
of  the  act  of  1841,  if  he  withheld  the  money  received  from  prop- 
erty sold  by  him  for  his  principal.  The  supreme  court,  speaking 
by  Mr.  Justice  ftf  cLean,  said,  on  this  subject : 

"If  the  act  embraces  such  a  debt,  It  will  be  difficult  to  Umit  Its  appltca- 
tl<ni.  it  mast  include  all  debts  arising  from  agencies,  and.  Indeed,  all 
cases  wbere  the  law  Implies  an  obligation  from  the  trast  reposed  In  the 
debtor.  Such  a  construction  would  bare  left  but  few  debts  on  which  the 
law  could  operate.  In  almost  all  the  commercial  transactions  of  the  country 
confidence  Is  reposed  In  the  punctuality  and  Integrity  of  the  debtor,  and  a 
violation  of  these  is,  in  a  commercial  sense,  a  disregard  of  a  trust  But 
this  is  not  tbe  relation  spokoi  of  in  the  first  section  of  the  act" 

The  court  finally  concludes  that  a  factor  occupies  no  such  fidu- 
ciary relation  to  his  principal  as  to  create  a  trust  as  distinguished 
from  a  debt,  within  the  meaning  of  the  bankruptcy  act. 

In  the  case  of  Hennequin  v.  Clews,  iii  U.  S.  676,  4  Sup.  Ct.  576, 
28  L.  Ed.  565,  the  supreme  court,  speaking  by  Mr.  Justice  Bradley 
on  the  subject  of  what  is  a  fiduciary  debt  within  the  puryiew  of  the 
act  of  1867,  states  the  question  before  the  court  as  follows : 

"We  have  to  decide  the  question  whether  a  discharge  in  bankruptcy  under 
the  act  of  1867  operates  to  discharge  the  bankrupt  from  a  debt  or  obligation 
which  arises  from  his  appropriating  to  bis  own  nse  collateral  securities 
deposited  with  him  as  security  for  the  payment  of  money  or  the  performance 
of  a  duty,  and  fais  failure  or  refusal  to  return  the  same  after  the  mon^ 
has  been  paid  or  the  duty  performed;  or  whether  a  debt  or  obligation  thus 
Incnrred  Is  within  the  meaning  of  the  thirty-third  section  of  said  act  (section 
5117,  Bev.  St),  which  declares  that  'no  debt  created  by  the  bankrupt 
•  *  *  while  acting  In  any  fiduciary  character  shall  be  discharged  under 
this  act' " 

It  seems  to  me  that  this  question  presents  a  case  fully  covering 
the  contention  now  before  this  court.  If  the  api»'opriation  of  coh- 
laterals  given  to  secure  advances  does  not  create  a  debt  of  a  fidu- 
ciary character,  certainly  the  balance  found  in  the  running  account, 
resulting  from  mutual  dealings  between  a  broker  and  his  principal, 
such  as  is  disclosed  in  this  case,  does  not  constitute  a  trust  fund 
in  favor  of  the  principal. 

After  so  stating  the  question  before  the  coiut,  Mr.  Justice  Brad- 
ley first  takes  up  the  opinion  in  Chapman  v.  Forsyth,  supra,  and 
approves  the  same.  He  afterwards  reviews  many  other  cases,  fed- 
eral, state,  and  English,  and  concludes  thus: 


IN  BE  QATLORD. 


135 


"The  creditor  who  holds  collateral  holds  It  for  his  benefit  nnder  contract 
He  is  Id  no  sense  trustee.  His  contract  binds  bim  to  return  It  if  its  purpose 
as  security  is  fulfilled:  but  If  he  falls  to  do  so,  it  Is  only  a  breach  of 
contract,  and  not  a  breach  of  trust." 

He  also  remarks  as  follows: 

"It  la  no  doubt  true,  as  said  Id  Chapman  t.  Forsyth,  that  a  constnictloii 
of  tlie  exciting  clauses  which  would  niake  them  Include  debts  orlslne  from 
agenci«i  would  leave  but  few  debts  upon  which  the  law  could  operate." 

The  following  cases  also  afford  ample  authority  for  holding  that 
the  relation  between  the  bankrupts  and  Gilbert  was  not  fiduciary 
in  its  character  within  the  meaning  of  the  bankruptcy  act,  but  was 
only  that  of  debtor  and  creditor:  Upshur  v.  Briscoe,  138  U.  S. 
365,  II  Sup.  Ct.  313,  34  L.  Ed.  931;  Fleitas  v.  Richardson,  147  U. 

53S>  ^3  Sup.  Ct.  429,  37  L.  £d.  272;  Cronan  v,  Cottin^,  104  Mass. 
245,  6  AxQ.  Rep.  232. 

Collier,  in  the  third  edition  of  his  work  on  Bankruptcy  (page 
206),  says  as  follows: 

"If  factors  are  not  fiduciary  debtors,  agents  clothed  with  similar  powers 
cannot  be  regarded  as  fiduciary  debtors.  Thus  agents  authorized  by  agree- 
ment to  make  sales,  and  to  collect  moneys  and  carry  them  into  account,  and 
pay  over  monthly  or  at  other  regular  Intervals,  are  to  be  treated  as  debtors, 
and  not  as  trustees.  They  do  not  occupy  a  fiduciary  capacl^," 

He  cites  in  support  of  the  text  the  following  cases:  Grover  v. 
Clinton,  Fed.  Cas.  No.  5,845;  Kaufman  v.  Alexander,  53  Tex.  562; 
Guilfoyle  v.  Anderson,  9  Daly,  64;  Cronan  v.  Cotting,  supra.  These 
cases  have  been  examined,  and,  in  my  opinion,  fully  sustain  the  text. 

The  definition  of  a  provable  debt  (section  63  of  the  act  of  1898, 
snpra)  seems  also  to  satisfactorily  determine  that  the  obligation  of 
the  bankrupts  to  Gilbert  is  a  debt  within  the  meaning  of  the  act. 
It  is  undoubtedly  founded  upon  an  open  account,  and  likewise 
creates  an  implied  promise  or  contract  on  the  part  of  the  bankrupts 
to  pay  any  balance  appearing  thereby  to  be  due  to  Gilbert.  Accord- 
ing to  the  definition  aforesaid,  an  obligation  "founded  upon  an  open 
account,  or  upon  a  contract,  express  or  implied,"  is  a  provable  debt 
under  the  bankruptcy  act.  There  is  no  showing  that  the  bankrupts 
kept  Gilbert's  money  by  itself.  On  the  contrary,  it  sufSciently  ap- 
pears that  the  same  was  intermingled  with  that  of  other  customers 
as  well  as  that  of  the  bankrupts  themselves.  The  parties  permitted 
the  account  to  run  for  months  in  such  a  way  as  to  clearly  indicate 
their  purpose  to  establish  the  relation  of  debtor  and  creditor  be- 
tween themselves.  The  obligation  to  pay  was  not  only  implied, 
but  Gilbert,  by  presenting  a  claim  for  a  debt  instead  of  a  claim  for 
a  trust  fund  belonging  to  him  exclusively,  affirmed  the  reasonable 
legal  import  of  the  relation  between  himself  and  the  bankrupts  to 
be  that  of  debtor  and  creditor.  On  reason  as  well  as  authority  I 
have  reached  the  conclusion  that  Gilbert  cannot  be  allowed  to  oc- 
cupy any  other  position,  and  cannot  make  proof  of  any  balance  due 
him  from  the  bankrupts,  without  first  conforming  to  the  provisions 
of  section  57g,  and  surrendering  the  preferential  payment  received 
by  faim  on  account  only  a  few  days  before  bankruptcy  proceedings 
were  instituted. 
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No  occasion  is  found  to  pass  upon  the  other  proposition  sub- 
mitted by  the  referee  as  to  whether  the  fictitious  purchase  and  sale 
of  certain  shares  of  Southern  Railroad  Company's  stock  created 
any  obligation  ontlie  part  of  Gilbert  to  account  for  the  fictitious  loss 
sustained  thereby.  If  Gilbert  surrenders  his  preference,  and  proves 
up  his  claim,  some  such  question  may  arise,  and  it  will  then  require 
adjudication.  Likewise  the  discrepancy  between  the  amount  of 
$850  actually  claimed  by  Gilbert  and  the  $894.32  which  he  might 
have  claimed  requires  no  present  consideration. 

The  vital  question  in  controversy  has  been  determined.  The  re- 
sult is  that  the  action  of  the  referee  in  allowing  the  claim  of  Gilbert 
without  a  previous  surrender  of  the  preferential  payment  received 
by  him  was  error,  and  the  same  is  disap{H*oved.  An  order  will  now 
be  made  vacating  the  allowance  as  made,  leaving  Gilbert  to  take 
such  action  in  the  future  as  seems  advisable  t&  him. 


1,  BANKRnPTCT — LtEN  FOR  REHT— EQUITABLE  EXECTTTION. 

Where  a  court  of  bankruptcy  takes  possession  of  goods  liable  for  rent, 
nnder  Purd.  Dig.  p.  842,  pi.  70,  which  provides  that  goods,  etc.,  de- 
mised for  years  or  otherwise,  taken  by  virtue  of  an  execution,  and 
liable  to  the  distress  of  the  landlord,  shall  be  liable  for  rent  due  at  the 
time  of  taking  such  goods  In  execution,  not  exceeding  one  year's  r&it, 
its  process  whereby  the  sam^  Is  sold  will,  tox  the  purposes  of  aucb 
statute,  be  regarded  as  an  equitable  execution, 
t  Same— pRioRiTT— Pbofertt  m  Hakds  ov  Tbubtek. 

Purd.  Dig.  p.  842,  pL  TO  (Laws  Pa.  1885-86,  p.  777)  provides  that 
goods,  etc.,  demised  for  y^rs  or  otberwlse,  taken  by  virtue  of  an  execu- 
tion, and  liable  to  the  distress  of  the  landlord,  shall  be  liable  for  rent 
due  at  the  time  of  taking  such  goods  In  execution,  not  exceeding  one 
year's  rent  Bankr.  Act,  S  fti,  cl.  5,  gives  priority  to  debts  owing  to 
any  person  who  by  the  laws  of  the  state  or  the  United  States  Is  en- 
titled to  priority.  Helet,  that  property  of  a  bankrupt  subject  to  a  laud- 
lord's  rent  lien,  as  against  which  the  bankrupt  had  waived  the  benefit  of 
the  Btate  exemption  law,  remains  subject  to  such  lien  when  the  trustee 
In  bankruptcy  takes  possession  thereof. 


Wbere  a  landlord,  prior  to  his  tenant's  bankruptcy,  .tans  distrained  for 

rent  overdue  on  a  lease,  waiving  the  beneflt  of  the  exemption  laws  of 
the  state,  the  bankrupt  Is  not  entitled,  aa  against  the  landlord,  to  claim 
exemption  of  articles  distrained;  the  rest  of  the  distrained  articles  being 
Insnfflclent  ii^  value  to  pay  the  rent. 

In  Bankruptcy. 

Way,  Walker  &  Morris,  for  trustee. 
J.  McF.  Carpenter,  for  landlord. 
W,  C.  Stillwagen,  for  bankrupt. 

BUFFINGTON,  District  Judge,  In  this  case  $85.  the  rent  of 
Hoover,  the  tenant,  was  in  arrear,  and  his  landlord  lawfully  distrained 
for  that  sum.    Under  the  statutes  and  decisions  of  Pennsylvania  he 
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thereby  acquired  a  lien  to  that  amount  upon  all  the  personal  prop- 
erty on  the  premises,  for  by  lease  the  tenant  had  lawfully  waived  the 
benefit  of  the  exemption  law  of  the  state.  Pending  a  sale  of  the 
distrained  goo(b.  Hoover  filed  a  petition  in  bankruptcy,  and  therein 
claimed  as  his  statutory  exemption  an  automobile  then  held  by  the 
bailiff  under  the  distress  warrant.  Thereafter  the  goods  were  taken 
hxHn  the  bailiff's  possession  by  the  trustee,  who  awarded  the  auto- 
mobile to  the  bankrupt  as  exempt,  and  sold  the  balance  of  the  prop- 
erty. The  amount  realized  therefrom  was  not  sufficient  to  pay  the 
rent.  The  landlord  filed  objections  to  the  allowance  of  the  bank- 
rupt's exemption,  which  objections  the  referee  dismissed,  and  certi- 
fied the  question  "whether,  under  the  first  exception  filed  to  the 
trustee's  report  of  exempted  property,  and  the  facts  shown  in  the 
testimony  taken  under  said  exception,  the  bankrupt  is  entitled  to  be 
allowed  the  exemption  set  apart  to  him  in  said  report."  After  due 
consideration,  this  question  is  answered  in  the  negative.  The  Penn- 
sylvania statute  (see  Act  June  i6,  1836;  Laws  1835-36,  p.  777; 
Purd.  Dig.  p.  842,  pi.  70)  provides : 

"The  goods  and  chattels  being  In  or  npon  any  messuage,  lands  or  tene- 
ments, which  are  or  shall  be  demised  for  life  or  years,  or  otherwise  taken 
by  Tlrtne  of  an  execution,  and  liable  to  the  distress  of  the  landlord,  shall 
be  liable  for  the  payment  of  ai^  snms  of  money  due  for  rrait  at  the  time 
ot  taking  Bach  gooSm  In  execution:  provided,  that  such  rent  shall  not  ex- 
ceed one  year's  rent.** 

The  bankrupt  court  having  taken  possession  of  this  property,  thus 
liable  for  the  rent,  its  process  whereby  the  same  was  sold  must,  for 
the  purposes  of  this  statute,  be  regarded  as  an  equitable  execution. 
The  case  is  within  the  equity  of  the  statute.  Longstreth  v.  Pennock, 
87  U.  S.  575,  22  h.  Kd.  451.  The  property  sold  was,  when  received 
by  the  bankrupt  court,  subject  to  a  lawful  lien  by  reason  of  the  dis- 
tress, and  by  the  act  quoted  was  made  liable  for  the  rent  due.  Such 
lien  and  priority,  by  virtue  of  the  Pennsylvania  statute,  was  one 
recognized  and  enforced  by  section  64,  cl.  5,  of  the  bankrupt  act. 
The  claim,  then,  being  one  whose  validity  and  priority  were  recog- 
nized both  by  state  and  bankrupt  law,  and  the  property  coming  to  the 
bankrupt  court  for  administration  subject  to  a  lien  as  against  which 
the  owner  had  waived  the  benefit  of  the  exemption  law,  it  is  clear 
the  bankrupt  cannot,  by  claiming  the  benefit  of  such  waived  statute, 
annul  or  lessen  the  grasp  of  such  existing  lien.  The  case  of  In  re 
Bolinger,  6  Am.  Bankr.  R.  172,  108  Fed.  374,  decided  by  this  court, 
does  not  rule  the  present  one.  Its  facts  were  different.  It  was  there 
said: 

"The  preference  created  by  the  execntlon  being  illegal,  the  Incident  of 
each  ezecntlMi  preference,  to  wit,  the  waiver  of  the  exemption  as  against 
tiie  enforcement  of  the  debt  on  valid  lawful  process,  must  be  deemed  to 
hare  fallen  with  the  expired  unlawful  preference." 

The  present  case  turns  on  its  own  facts,  and  what  is  now  decided 
is  that  where  a  landlord,  prior  to  his  tenant's  bankruptcy,  has  dis- 
trained for  rent  overdue  on  a  lease  waivin'g  the  benefit  of  the  exemp- 
tion law  of  Pennsylvania,  the  bankrupt  is  not  entitled,  as  against  the 
landlord,  to  claim  an  exemption  of  articles  distrained,  where  the  rest 
of  the  distrained  articles  are  not  sufficient  in  value  to  pay  the  rent. 
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(Dlstrlet  Court  B.  B.  Nurtta  Cuolina.   Febniiiry  7.  1902.) 

L  Bankruptct— Report  of  Repbrbb— ExcEPnoKa. 

Where  no  exceptions  to  the  report  of  a  feferee  In  bankruptcT  ue 
filed,  as  proTlded  by  equity  rule  S3,  requiring  the  errors  to  be  q»eciflcally 
pointed  out,  the  flndlnga  of  facts  are  conclusive. 

8.  SaHR — AsStONHKKTS  UNDKR  STATE  LaW — WuEK  ReVIBWABLB. 

The  accounts  of  an  assignee  In  an  assignment  for  the  beneOt  of  cred- 
itors under  tlie  insolvency  act  of  North  Carolina  (Acts  1893.  c.  453),  made 
more  than  four  months  before  the  adjudication  of  the  debtor  as  a  banlc- 
rupt,  will  not  be  reviewed  In  the  bankruptcy  proceedings,  the  assign- 
ment being  valid  until  the  suspension  of  the  state  law  by  the  operation 
of  Bankr.  Act  189S,  which,  by  section  3,  limits  the  time  within  which 
the  making  of  a  general  assignment  constitutes  an  act  of  bankruptcy 
to  four  mouths;  and  henra  the  assignee  can  only  be  required  to  account 
for  the  property  of  tbe  bankrupt  in  bla  hands  at  the  commencement  of 
the  bankruptcy  proceedlnga. 

In  Bankruptcy. 

Jno.  H.  Cook,  assignee,  in  pro.  per. 

B.  F.  McLean  and  Patterson  &  McCormick,  for  trustee. 

PURNELL,  District  Judge.  The  following  are  certified  as  the 
findings  of  fact  by  the  referee : 

"That  on  the  27th  day  of  February,  1901,  the  bankrupts  executed  a  deed 
of  assignment  for  the  benefit  of  creditors.  That  the  assignee,  John  H. 
Cook,  disbursed  tbe  funds  which  came  Into  bis  handa  aa  set  out  in  tbe 
statement  attached,  more  than  four  months  prior  to  the  institution  of  the 
bankruptcy  proceedings.  That  at  tte  time  of  the  assignment  to  him  by 
bankrupts,  and  at  the  time  of  the  disbursements,  John  H.  Cook,  anftlgnee. 
was  a  member  of  the  firm  of  Oook  &  Morrison.  That  since  the  institution 
of  these  bankruptcy  proceedings,  to  wit,  last  November,  1901,  the  said  firm 
has  been  dissolved.  At  request  of  attorneys  for  creditors,  I  find,  as  a  fact, 
that  the  check  for  ?6"2.48,  given  by  John  H.  Cook  to  B.  F.  McLean, 
trustee,  was  drawn  by  the  said  Cook  upon  his  personal  account  in  the  Bank 
of  Lauriuburg.  Ttiat  John  H.  Cook  stated  in  open  court  that  tbe  answer 
of  bankrupts  set  fortli  the  facts  relied  upon  as  the  defense  by  falm  In  the 
present  status  of  the  case." 

No  exceptions  being  filed,  the  findings  of  fact  are  conclusive. 
Equity  rule  83;  Railroad  Co.  v.  Gordon,  151  U.  S.  285,  14  Sup.  Ct. 
343,  38  L.  Ed.  164;  In  re  Covington  (D.  C.)  no  Fed.  143,  The 
court  will  not  look  through  a  voluminous  record  to  find  other  facts. 
On  the  hearing,  out  of  an  abundance  of  caution,  this  part  of  the 
record  was  read  over  to  counsel,  and,  there  being  no  omission  sug- 
gested, it  must  be  conceded  these  are  all  the  facts. 

Then  in  the  report  is  added :  • 

"As  conclusions  of  law  tbe  referee  holds:  That  the  assignee  for  the 
benefit  of  creditors  Is  not  an  adverse  claimant  as  to  the  trustee  in  bank- 
ruptcy, BO  far  as  property  In  his  hands,  or  which  has  been  improperly  paid 
out  by  him.  Is  concerned,  and  that  the  four  months'  time  limit  has  no  ap- 
plication to  tbe  question  presented.  In  tbe  opinion  of  the  referee  tbe  cost 
of  administering  this  estate  by  J.  H.  Oook,  assignee,  la  excessive,  and  with 
a  proper  administration  the  assignee  would  still  have  funds  on  hand.  That 
the  trustee  should  proceed  In  the  proper  tribunal  to  call  the  assignee  to  ac- 
count. The  referee  is  of  tbe  opinion  that  tbe  trustee  should  proceed  by 
a  petition  in  bankruptcy  court,  and  that  John  H.  Oook,  assignee,  should  be 
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required  to  appear  at  a  time  flxefl  hj  the  court  to  sbow  canse  why  the 
amounts  paid  as  attcrney's  fees,  the  amounts  retained  as  commissions,  an<I 
the  amounts  charged  as  expenses  should  not  be  reduced." 

To  the  above  conclusions  of  law,  John  H.  Cook  objects,  excepts, 
and  appeals  to  the  judge. 

Act  Cong.  1898  (Bankrupt  Law),  is  the  exercise  of  a  general 
grant  of  power,  but  the  exercise  of  this  power  does  not  per  se  abro- 
gate state  insolvent  laws.  When  the  act  of  congress  is  invoked, 
or  its  provisions  put  in  operation,  state  insolvent  or  assignment 
laws  are  suspended  as  to  the  res  affected  thereby.  This  must  be 
properly  done  in  apt  time.  The  act  of  congress  limits,  not  because 
of  any  special  reason  therefor,  but  arbitrarily,  the  time  within  which 
certain  acts  are  acts  of  bankruptcy.  General  assignments,  as  in  the 
case  at  bar,  are  so  limited.  Section  3.  After  the  four  months 
have  expired  creditors  cannot  take  advantage  of  such  acts  in  an 
involuntary  proceeding,  as  this  is,  of  a  general  assignment,  but  the 
creditors  are  presumed  to  have  assented  to  or  condoned  the  act, 
Und  the  bankrupt  law  affords  them  no  relief  on  this  account.  It  is 
in  the  nature  of  an  estoppel  in  pais.  To  avail  themselves  of  the 
rights  and  remedies  provided  for  in  the  act  of  congress  the  act  must 
be  invoked  within  the  time  prescribed.  The  state  law  (Acts  1893, 
c.  453)  contemplates  and  provides  for  general  assignments  for  the 
benefit  of  creditors,  and  how  settlements  shall  be  made.  This  state 
law  is  not  abrogated  by  the  bankrupt  law,  but  when  proceedings 
in  bankruptcy  are  instituted,  and  an  adjudication  made,  the  state 
assignment  law  is  suspended,  and  the  bankrupt  estate  administered 
in  the  court  of  bankruptcy.  The  assignment  made  by  Carver  &  Co. 
was  in  accordance  with,  and  valid  under,  the  provisions  of  the  state 
law.  The  act  of  congress  was  not  invoked  by  the  filing  oS  a  peti- 
tion in  bankruptcy  until  more  than  four  months  after  such  assign- 
ment was  made,  and  the  estate  partly  distributed  in  pursuance  there- 
of. The  assignment  thus  becomes  vahd,  and  whatever  was  done 
under  its  provisions  is  also  valid.  Creditors  who  have  slept  on  their 
ri^ts  cannot  complain.  It  appears  not  only  the  assignment  was 
made  more  than  four  months  before  the  proceedings  in  bankruptcy 
were  instituted,  but  the  payments  were  made.  The  creditors  seem 
to  have  been  taking  chances.  They  delayed  too  long.  They  are 
entitled  to  only  what  was  found  in  the  hands  of  the  assignee  be- 
longing to  the  unadministered  trust.  The  court  of  bankruptcy  can- 
not take  retroactive  cognizance  of  trusts  beyond  four  months.  To 
do  so  would  be  to  upset  business  settlements,  which  was  never  con- 
templated. The  provisions  of  the  act  as  to  involuntary  proceedings 
were  suspended,  to  take  effect  four  months  later  than  the  provi- 
sions as  to  voluntary  proceedings,  showing  conclusively  this  was 
the  legislative  intent.  Hence  the  court  of  bankruptcy  has  no  au- 
thority to  inquire  into  or  review  settlements  made  over  four  months 
prior  to  the  adjudication,  but  will  administer  the  estate  as  it  exists 
at  the  time  of  the  adjudication.  The  assignee  is  not  an  adverse 
claimant ;  he  is  the  agent  of  the  bankrupt,  but  what  he  has  done  as 
such  agent  under  the  assig^nment  cannot  be  inquired  into  after  the 
lapse  of  time.   The  law  favors  vigilance.    It  does  not  protect  those 
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who  do  not  protect  themselves,  or  neglect  to  claim  its  protection  in 
apt  time. 

The  decision  of  the  referee  is  modified  accordingly,  the  case  re- 
manded to  be  proceeded  with,  and  the  assignee  to  be  required  to 
account  for  such  funds  or  property  of  the  bankrupts  as  remained  in 
his  hands  at  the  time  this  proceeding  was  instituted. 


L  BAKKBUFTS— DlSCHARGB — SUCCESSIVE  APPLICATIOira. 

A  bankrupt  Is  not  entitled  to  file  a  second  petition  for  a  discharge 
when  bis  first  petition  Is  denied  after  inrestlgatlon  on  the  merits. 

IL  BAVB — HlOHT  TO  DlSCHAHCiB — PRESUMPTIONS. 

The  court  wlU  not  seek  for  grounda  to  refuse  the  discharge  of  a  bank* 
mpt,  unless  properly  presented  by  the  parties,  bu^  U  no  objection  Is 
made,  wlU  presume  that  It  should  be  granted. 

IL  Same— RsnEARIMO — RbVBRBB'B  FlHDINfia— -CoNCLTreiTBKBBS. 

Where  objections  are  Interposed  to  the  discbarge  of  a  bankrupt,  and 
the  case  ia  heard,  and  the  discharge  refused  on  facts  found  by  a  referee 
to  whose  findings  no  objections  have  been  filed,  the  findings  are  con- 
clnslTe.  and  the  cause  will  not  be  reheard  on  allegations  that  they  may 
be  disproved  if  the  cause  Is  reopened  and  anotbtf  reference  made. 

In  Bankruptcy. 

W.  R.  Allen,  for  petitioner. 

PURNELL.  District  Judge.  This  case  was  heard  at  wnmin^ 
ton  ii^  October,  1901,  on  what  was  then  certified  by  the  referee 

as  the  facts  in  the  premises.  Counsel  were  understood  to  concede 
the  facts  as  then  stated  to  be  true,  and  later  the  .question  of  the 
right  of  petitioner  to  a  discharge  was  maturely  considered  and  duly 
decided.  A  discharge  was  refused.  A  petition  is  now  filed  asking 
for  a  rehearing,  alleging  that  petitioner  did  not  have  the  amount 
of  money  ($I09.38)»  or  any  other  amount,  to  his  credit  in  bank 
which  was  omitted  from  his  schedules.  No  newly-discovered  tes- 
timony is  set  out.  It  is  simply  alleged  that  what  heretofore  ap- 
peared were  to  aU  intents  and  purposes  conceded  to  be  the  fiacts 
are  not  facts,  but  may  be  disproved  if  the  cause  is  reopened  and 
referred  to  the  referee  to  take  further  testimony.  Since  the  for- 
mer decision  of  this  cause  ([D.  C]  112  Fed.  135)  the  , matter  has 
been  before  a  grand  jury  on  a  bill  of  indictment  drawn  by  the 
United  States  attorney,  and  that  body  ignored  the  bill, — ^indorsed 
it,  "Not  a  true  bill."  This  only  proves  that  body  did  not  have  suffi- 
cient testimony  before  it  to  make  out  a  prima  facie  case.  It  is  as 
important  in  bankruptcy  proceedings  as  in  any  other  that  parties 
should  deal  fairly  with  the  court,  and  there  should  be  an  end  of 
litigation.  Petitioner  was  fully  heard  before  the  referee,  to  whose 
findings  of  fact  he  filed  no  exception,  as  required  by  the  rules  of 
practice,  and  before  the  judge  of  the  district,  represented  on  both 
occasions  by  able  counsel.  Having  filed  no  exceptions,  he  risked 
fail  case  on  a  tinding  of  facts  which  he  and  his  counsel  thought  ra- 
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tilled  him  to'  a  discharge  from  all  his  debts.  The  matter  was  fully 
argued,  and  after  mature  consideration  the  court  was  constrained 
to  decide  against  him, — refuse  a  discharge.  This  should  end  the 
matter.  A  bankrupt  is  not  entitled  to  file  a  second  petition  for 
discharge  when  his  first  petition  is  denied  after  investigation  of  its 
merits.  In  re  Brockway  (C.  C.)  23  Fed.  583.  The  petition  is,  in 
effect,  a  second  application  or  petition  for  a  discharge.  Petitioner 
has  had  his  day  in  court.  When  not  otherwise  provided  in  the  act 
the  equity  rules  govern.  Exceptions  to  findings  of  fact  by  a  referee 
who  is  a  special  master,  under  district  rules  in  proceedings  for  a 
discharge,  must  be  filed  in  accordance  with  equity  rule  83,  as  con- 
strued by  the  supreme  court.  Upon  newly-discovered  testimony, 
excusable  neglect  or  oversight,  the  court  might  ^ant  a  rehearing. 
It  is  disci  etionary,  even  if  the  court  is  justified  m  exercising  such 
discretion,  of  which  no  opinion  is  now  expressed.  In  the  case  at 
bar  there  is  nothing  which  would  justify  the  exercise  of  such  dis- 
cretion. Proceedings  in  bankruptcy  must  be  orderly,  and  accord- 
ing to  the  rules  of  court.  The  court  will  not  seek  for  grounds  to 
refuse  a  discharge  unless  they  are  properly  presented  by  the  par- 
ties. In  re  Schuyler,  Fed.  Cas.  No.  12,494;  In  re  Rosenfeld,  Fed. 
Cas.  No.  12,057;  In  re  F^^ey  (P-  C.)  9  Fed.  376.  If  the  parties 
do  not  object,  the  court  will  presume  they  consent,  or  that  no  rea- 
son exists  for  not  granting  a  discharge.  But  when  objections  are 
interposed,  the  case  heard  on  facts  found  by  a  referee,  to  whose 
findings  of  fact  there  is  no  objection  filed,  the  finding  of  fact  is  con- 
clusive (equity  rule  S3) ;  and,  when  the  cause  is  decided  on  such 
facts,  then  it  is  a  final  disposition  of  the  cause. 
Petition  dismissed.   Rehearing  refused. 


(Clrenlt  Oonrt  of  Appeals.  Nlntb  caicutt.   Tannary  18,  lOOS.) 

BmBDFTGT — LiFK  INSURANCE— EXEMPTION. 

A  hoEband  and  Ms  wife  were  each  adjudged  bankrupt,  and  the  same 
trustee  appointed  for  botb.  His  life  was  insured,  tbo  glides  payable  to 
her,  bat  provided  that,  if  she  should  not  survive  him,  payment  should 
be  made  to  his  execntora,  admlnlstratcwB,  and  assigns.  Thej  claimed  the 
pcMdes  as  exempt  under  Iawb  Wash.  1886,  p.  386,  providing  that  the 
proceedB  or  values  of  aU  life  Insurance  shall  be  »empt  from  all  llabll- 
tt7  tat  any-  debt;  and  Bankr.  Act,  9  ^  providing  that  the  act  shall  not 
affect  the  allowance  to  bankrupts  of  the  exemptions  prescribed  by  the 
state  laws.  Hel^  that  such  section  6  does  not  control  the  provisions  of 
section  70a,  that  when  the  bankrupt  has  an  Insurance  policy  which  .has 
a  cash  surr^der  value,  payable  to  himself,  his  estate,  or  personal  rep- 
resentatives, the  policy  shall  pass  to  the  trustee  as  assets,  unless  the 
bankrupt  pays  such  value  to  the  trustee;  and,  as  the  wife  could  not 
hold  the  policies  payable  to  her,  nor  the  husband  bM  them  when  pay- 
able to  bis  pwBonal  represmtatlrea  in  the  event  of  lier  prior  death,  the 
polldee  passed  to  the  trastee. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  District  of  Wash- 
ington. 
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P.  P.  Carroll  and  John  E.  Carroll,  for  bankrupts. 
Bausman  &  Kelleher,  for  petitioner. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS^ 
Circuit  Judges. 

McKENNA,  Circuit  Justice.  This  is  a  petition  filed  under  sec- 
tion 24b  of  the  bankruptcy  law  of  1898  to  review  an  order  of  the 
district  court  for  the  district  of  Washington,  Northern  division^ 
made  and  entered  in  the  above-entitled  cause.  The  said  D.  N. 
Holden  and  Lizzie  Holden  were  separately  proceeded  against  in 
bankruptcy  by  their  creditors.  The  causes  were  consolidated  by 
consent,  and  "one  and  the  same  answer"  filed  to  the  petitions. 
Subsequently  it  was  adjudged  that  the  "respondents  and  each  of 
them  are  bankrupts  within  the  true  intent  and  meaning  of  the  acts 
of  congress  relating  to  bankruptcy."  The  respondents  then  prayed 
exemption  from  the  claims  of  creditors  of  two  life  insurance  policies. 
The  claim  was  disallowed  by  the  referee,  who  made  due  report  of 
his  action  to  the  court.  The  respondents  filed  exceptions  to  the 
report,  and,  after  hearing,  the  court,  by  an  order  duly  entered  on 
the  i6th  of  July,  1901,  vacated  the  report,  and  adjudged  the  policies 
to  be  exempt.  To  review  this  order  of  the  district  court  the  pres- 
ent petition  was  filed  by  J.  A.  Stratton,  the  duly-appointed  trustee 
of  the  estates  of  said  bankrupts.  No  answer  has  been  filed  to  tlie 
petition,  and  the  question  is  whether,  upon  the  facts  stated,  the 
order  of  the  district  court  should  be  revised. 

The  policies  in  question  were  issued  on  the  15th  of  June,  1894, 
by  .the  Northwestern  Life  Insurance  Company  of  Milwaukee,  Wis., 
and  were  respectively  numbered  206,383  and  303,921,  and  were  re- 
spectively for  the  amounts  of  $5,000  and  $2,000.  Daniel  L.  Holden 
was  the  insured  in  both,  and  Lizzie  Holden  was  the  beneficiary  in 
both,  with  the  provision,  however,  that,  if  she  should  not  survive 
him,  p^iyment  should  be  made  to  his  executors,  administrators,  and 
assigns.  It  is  provided  in  policy  No.  206,383  that  it  is  "issued  on 
the  semitontine  plan,  and  its  tontine  dividend  period  is  twenty  years," 
and  the  following  is  inaorsed  on  the  policy : 

"Upon  SDireoder  by  tlie  Insured  and  ben^clary  of  a  policy  for  $10,000  of 
like  namber  and  kind  dated  May  2Dd.  1880.  this  policy  for  16.000  Is  Issnect 
at  their  request  In  Hen  of  one^balf  of  the  former  policy;  in  all  otber  respects 
this  policy  fs  mode  and  accepted  pursuant  and  subject  to  the  application 
apon  which  the  orlf^laal  policy  was  issued.  A  fall-paid  life  nonpartlctpntinjr 
policy,  number  308.931,  for  $2,000,  Is  Isaned  In  consideration  of  the  surrender 
of  one-half  of  the  mlKlnal  policy." 

It  is  alleged  in  the  petition  that  the  policies  have  a  present  cash 
surrender  value,  combined,  of  about  $2,200;  and  it  was  stated  on 
the  argument  that  the  creditors  of  each  of  the  bankrupts  are  the 
same.  It  is  provided  by  the  laws  of  the  state  of  Washington  "that 
the  proceeds  or  values  of  all  life  insurance  shall  be  exempt  from 
all  liability  for  any  debt."  Laws  18^5,  p.  336.  By  section  70a  of 
the  bankrupt  law  of  1898  it  is  provided  that: 

"The  trustee  of  the  estate  of  a  bankrupt,  upon  his  appointment  and  qnali* 
flcatlon.  and  his  successor  or  successors,  If  he  shall  have  one  or  more,  upon 
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bis  or  their  appolDtment  and  qoallflcatlon.  shall  In  turn  be  vested  by  opflrn- 
tkrn  ot  law  with  the  title  of  the  bankrupt,  as  of  tht  date  he  was  adjudfjed 
a  baukropt  except  In  so  far  as  It  Is  to  property  whKn  Is  exempt,  to  all  (I) 
documents  relating  to  bis  property;  (2)  int^eets  In  patents,  patent  ri^liu, 
copyrights,  and  ti'ade  marks;  (3)  powers  which  he  might  have  exercised  for 
his  own  benefit,  but  not  those  which  he  might  have  exercised  for  soin<> 
other  pawn;  (4)  property-  transferred  by  him  in  fraud  of  his  creditors:  (5) 
property  which  itrtw  to  the  filing  ot  the  petition  he  could  by  any  mean» 
bare  transferred  or  which  might  have  been  levied  upon  and  sold  undN-  jo* 
dlclal  process  against  blm:  provided,  that  when  any  baukmpt  shall  have 
any  Insurance  policy  which  has  a  cash  sun-ender  value  payable  to  himself, 
his  estate,  or  personal  representatives,  he  may.  within  thirty  days  after  the 
cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee  by  the 
company  Issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascer- 
tained and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from 
the  claims  of  the  creditors  participating  in  the  distribution  of  bis  estate  un- 
der the  bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to  the  trus- 
tee as  aasets;  and  (6)  rights  ot  action  arising  upon  contracts  or  from  the 
unlawful  taking  or  detention  of.  or  Injury  to,  his  property.** 

Section  6  of  the  bankrupt  law  is  as  follows : 

"Exemptions  of  Bankrupts,  (a)  This  act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  prescribed  by  the  state  laws  in  force 
at  the  time  of  the  filing  of  th^  petition  In  the  state  wherein  they  have  had 
their  domicile  for  the  six  months  or  the  greater  portion  thereof  Immediately 
receding  the  filing  of  the  petition." 

The  effect  and  extent  of  section  6  was  considered  by  this  court 
in  Re  Scheld,  44  C.  C.  A.  233,  104  Fed.  870,  52  L.  R.  A.  188,  and 
it  was  said  that  the  purpose  of  the  section  did  not  pervade  the  whole 
act,  but  was  controlled  by  section  70a,  and  that  under  the  latter 
section  policies  of  insurance  payable  to  the  bankrupt  himself,  his 
estate,  or  personal  representatives,  passed  to  the  trustee  of  the  es- 
tate.   But  we  also  said: 

"It  wlU  be  seen  that  the  clause  of  section  70  above  quoted  does  not  Include 
policies  of  Insurance  payable  to  the  wife,  children,  or  other  kin  of  the  bank- 
rupt but  is  limited  to  policies  the  proceeds  of  which  are  payable  to  the 
bankrupt  himself,  his  estate,  or  personal  representatives.  The  enactment 
does  not  deprive  the  family  of  a  debtor  of  the  protection  which  he  may  have 
secured  to  them  In  taking  out  policies  for  their  benefit  payable  at  his  death, 
bnt  it  does  prevent  debtora  from  availing  themselves  of  the  opportunity  of 
making  Investments  for  their  own  benefit  In  the  form  of  endowment  policies, 
OT  pedicles  payable  to  themselves,  and  holding  the  same,  while  seeking  a 
dlBdiarge  from  their  debts  tiirougfa  the  bankruptcy  act** 

What  is  the  character  of  the  policies  in  the  case  at  bar?  Are 
they  covered  by  the  proviso  of  section  70?  It  will  be  observed  that 
the  policies  were  not  payable  to  either  Holden  or  his  wife  absolutely, 
but  to  her  only  if  she  survived  him,  and  to  his  personal  represent- 
atives if  he  survived  her.  Subject  to  such  contingent  interest  in 
him,  the  policies  and  the  money  to  become  due  under  them  belong 
to  her,  and  it  is  beyond  his  power  to  transfer  them  to  any  other 
person,  or  to  surrender  them.  In  re  Heilbron's  Estate,  14  Wash, 
536,  45  Pac.  153.  35  L.  R.  A.  602,  citing  Bank  v.  Hume,  128  U.  S. 
195,  9  Sup.  Ct.  41,  52  L.  Ed.  370,  and  other  cases.  Under  the  laws 
of  Washington  her  mterest  in  the  policies  became  her  separate  prop- 
erty, and  was  assignable  by  her.  2  May,  Ins.  399q,  and  cases 
cited.    Each,  therefore,  has  an  interest  in  the  policies,  and  each 
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must  be  held  to  have  an  insurance  policy  which  has  a  cash  sur- 
render  value  payable  to  him  or  her,  or  to  his  or  her  estate,  or  personal 
estate  or  personal  representatives,  and  subject,  therefore,  to  the  pro- 
visions of  section  70;  in  other  words,  passed  to  their  respective 
trustees  as  assets  of  their  respective  estates.  It  may  be  that  neither 
could  surrender  the  policies  without  the  consent  of  the  other,  but 
such  right  of  surrender  passed  with  the  policies  to  their  respective 
trustees.  In  Steele  v.  Buel,  44  C.  C.  A.  287,  104  Fed.  968,  the  cir- 
cuit court  of  appeals  of  the  Eighth  circuit  has  decided  that  the 
rule  of  exemption  of  section  6  pervades  the  whole  act,  and  is  to 
be  read  into  every  other  section  and  provision  of  the  act.  The 
difTerence  of  opinion  between  that  learned  court  and  this  court 
demonstrates  the  ambiguity  of  the  bankrupt  act,  and,  while  not  in- 
sensible to  the  necessity  of  harmony  in  the  decisions  of  the  courts 
of  appeal,  we  are  not  disposed  to  depart  from  the  ruling  in  Re 
Scheld.  There  is  a  way  open  to  respondents  for  a  further  review 
of  the  questions  involved. 

It  follows  that  the  order  of  the  district  court  should  be  revised 
in  accordance  with  this  opinion,  and  it  is  so  ordered. 


DOWKS  V.  UNITED  STATES. 
(Olrcalt  Court  of  Appeala.  Fourth  Circuit   Febmarr  4,  1908.) 

No.  430. 

t.  Customs  Udtibh  —  Codntertailikg  Duty  —  BonNTY  or  Gbabt  ov  Expor- 
tation. 

Section  6  of  tbe  tarlfT  act  of  1897.  which  provides  that  whenever  any 
country  "Bhall  pay  or  bestow,  directly  or  Indirectly,  any  bounty  or  grant 
upon  the  exportation  of  any  article  or  merehandlBe  from  such  country" 
which  la  dntlalde  under  the  act,  an  additional  duty  equal  to  such  bounty 
or  grant  shall  be  fwHected  thereon  upon  Its  Importation  Into  tbe  United 
States,  Is  a  protectire  measure,  and  Is  Intended  to  cover  every  case 
where  by  the  laws  of  a  foreign  country  the  exporter  la  given,  either  di- 
rectly or  indirectly,  a  pecuniary  benefit  from  the  exportation,  whether 
by  way  of  a  direct  bounty  paid  from  the  public  treasury,  by  the  remis- 
sion of  taxes,  or  by  exemption  from  taxes  which  would  otherwise  be 
Imposed  on  tbe  article. 

&  Haub — Laws  op  Russia — Rehibsiok  op  Taxes  on  Exported  Bdoar 

The  laws  of  Uussia  bestow  a  bounty  or  grant  upon  the  exportation  of 
so-called  "free  sugar,"  so  as  to  work  a  beneflt  or  advantage  to  the  ex- 
porter In  two  ways;  (1)  By  remitting  the  excise  tax  due  upon  the  sugar 
exported,  and  (2)  by  the  Issuance  by  the  govemraeut  to  the  exporter  of 
'  a  certificate  of  aportatlon,  which  aDthorlzea  tbe  sale  In  the  domestic 
market  of  an  equal  quantity  of  "free  reserve  or  free  snr^na"  sugar 
without  tbe  payment  of  the  additional  tax  otherwise  required  to  be  paid 
thereon,  and  which  certificate  Is  transferable  and  has  a  substantial 
market  value;  and  such  sugar,  when  Imported  Into  tbe  United  States.  Is 
subject  to  the  additional  or  countwvalling  dn^  Imposed  by  section  0  01 
the  tariff  act  of -1897. 

8.  BAiia— AuTSomTT  of  Sborktart  or  Trbasurt— Cohclouvkiib8s  or  Vmoa- 

lOH. 

Under  tbe  provision  of  section  fi  of  the  tariff  act  of  1897,  that  the  net 
'    aroount  of  any  bounty  or  grant  paid  or  bestowed  by  a  foreign  country 
on  tbe  exportation  of  an  article  or  merctumdlae  **BbaIl  be  trim  time  to 
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time  Mcertalned,  determined,  and  dedared  hj  tbe  secretary  of  the  treas- 
ury," the  decision  of  the  secretary  as  to  such  amount  Is  conclusive,  and 
cannot  be  revienred  by  the  courta;  bnt  the  question  whether  a  country 
pays  or  bestows  such  bounty  or  grant,  where  It  depends  upon  the  con- 
struction of  the  laws  of  such  country,  la  a  Judicial  one,  and,  while  it  Is 
to  be  decided  i»tinarlly  by  tbe  secretary,  his  decision  thereon  la  review- 
able. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

Ernest  A.  Bigelow,  for  appellant. 
John  C.  Rose,  U.  S.  Atty. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  PUR- 
NELL.  District  Judge. 

GOFF,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of  Maryland,  en- 
tered in  the  matter  of  the  petition  of  Robert  E.  Downs  concerning 
the  decision  of  the  board  of  the  United  States  general  appraisers, 
rendered  April  19,  1901,  as' to  the  construction  of  the  law  and  the 
facts  respecting  the  classification  of,  and  rate  of  duty  imposed  on, 
certain  Russian  sugar,  imported  by  said  Downs  at  the  port  of  Balti- 
more, Md.  The  collector  of  that  port,  acting  under  the  provisions 
of  section  5  of  the  tariff  act  of  July  24,  1897,  assessed  and  levied 
an  additional  or  countervailing  duty  on  said  sugar,  which  was  paid 
under  protest  by  the  importer,  who,  under  the  fourteenth  section 
of  the  act  of  congress  of  June  10,  1890,  had  the  action  of  the  col- 
lector in  so  assessing  such  duty  reviewed  by  the  board  of  United 
States  general  appraisers.  That  board,  after  the  questions  involved 
had  been  carefully  examined,  affirmed  the  decision  of  the  collector, 
and  thereupon  the  importer,  as  he  was  authorized  by  law  to  do, 
asked  the  court  below  to  review  the  matters  of  law  and  fact  in- 
volved in  said  affirmance,  which  that  court  in  due  time  did,  and 
passed  the  decree  affirming  the  decision  of  the  board  of  general 
appraisers,  now  complained  of. 

We  reach  the  conclusion  that  the  collector  of  the  port  of  Balti- 
more, under  the  provisions  of  the  fifth  section  of  the  tariff  act  of 
July  25,  1897,  properly  imposed  the  duty  now  complained  of  by 
the  appellant.  We  find  that  the  Russian  exporter  of  sugar  ob- 
tains from  his  government  a  certificate,  solely  because  of  such 
exportation,  which  is  worth  in  the  open  markets  of  that  country 
from.  I  ruble  and  25  kopecks  to  i  ruble  and  64  kopecks  per  pood, 
or  from  1.8  to  2.35  cents  per  pound.  Therefore  we  hold  that  the 
government  of  Russia  does  secure  to  the  exporter  of  that  country, 
as  the  inevitable  result  of  its  action,  a  money  reward  or  gratuity 
whenever  he  exports  sugar  from  Russia,  and  we  think  it  was  from 
such  indirect  grants  as  this  that  the  congress  of  the  United  States 
intended  to  protect  the  manufacturers  of  this  country,  by  author- 
izing the  secretary  of  the  treasury  to  make  all  proper  regulations 
for  the  assessment  and  collection  of  such  additional  duties  as  were 
imposed  by  the  collector  on  the  sugars  imported  by  the  appellant. 
The  act  of  which  said  fifth  section  is  a  part  was  not  only  intended 
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to  aid  in  the  collection  of  revenue,  but  also  to  encourage  the  indus- 
tries of  the  United  States,  as  is  clearly  stated  in  its  title.  One 
method  of  protection  the  congress  had  in  mind  was  the  imposition 
of  an  additional  duty  on  all  articles  of  mercliandise  imported  into 
the  United  States  from  any  country  which  had  paid  or  bestowed, 
directly  or  indirectly,  any  bounty  or  grant  upon  the  exportation  of 
such  merchandise,  the  same  being  dutiable  under  that  act;  such 
additional  duty  to  be  simply  the  net  amount  of  the  bounty  or  grant 
which  had  been  allowed  for  the  purpose  of  facilitating  the  exporta- 
tion. 

In  affirming  the  decree  of  the  court  below,  we  also  affirm  the  judg- 
ment rendered  by  the  board  of  general  appraisers,  whose  opinion 
so  fully  expresses  our  views,  and  so  ably  presents  the  facts  involved 

herein  and  the  law  applicable  thereto,  that  we  deem  it  entirely  ap- 
propriate to  adopt  the  same  as  part  of  the  opinion  of  this  court.  It 
is  as  follows: 

"The  importation  In  this  case  consists  of  refined  sufoir,  which  was  ex- 
[jorterl  from  Russia,  and  arrived  at  the  port  of  Baltimore  as  shown  above. 
Xo  Contjoversy  arises  as  to  the  proper  classiScation  of  the  sugar  as  made 
by  the  collector;  his  action  fn  this  particular  not  being  challenged.  The 
only  question  for  decision  relates  to  the  Imposition  of  a  soKiaUed  countervail- 
ing duty,  levied  under  the  provisions  of  section  5  of  the  tariff  act  of  July 
24, 18DT,  which  reads  as  follows: 

"  'Sec.  S.  That  whenever  any  country,  dependency,  or  colony  shall  pay 
or  bestow,  directly  or  Indirectly,  any  bounty  or  grant  upon  the  exportation 
of  any  article  or  merchandise  from  such  country,  dependency,  or  colony, 
and  such  article  or  merchandise  is  dutiable  niitler  the  provisions  of  this 
act,  then  upon  the  importation  of  any  such  article  or  merchandise  Into  the 
United  States,  vphether  the  same  shall  be  Imported  directly  from  the  country 
of  production  or  otherwise,  and  whether  such  article  or  merchandise  Is  im- 
ported In  the  same  condition  as  when  exported  from  the  country  of  pro- 
duction or  has  been  changed  la  condition  by  remanufacture  or  otherwise, 
there  shall  be  levied  and  paid.  In  all  such  cases.  In  addition  to  the  duties 
othei-wise  Imposed  by  this  act,  an  additional  duty  equal  to  the  net  amount 
of  such  bounty  or  grant,  howe\'er  the  same  be  paid  or  bestowed.  The  net 
amount  of  all  such  bounties  or  grants  shall  be  from  time  to  time  ascertained, 
determined,  and  declared  by  the  secretary  of  the  treasury,  who  shall  make 
all  needful  regulations  for  the  identiilcaUon  of  such  articles  and  merchan- 
dise and  for  the  assessment  and  collection  of  such  additional  duties.' 

"Under  the  authorl^  conferred  by  this  law,  the  secretary  of  the  treas- 
ury has  duly  'ascertained,  determined,  and  declared'  the  net  amount  of  the 
bounty  or  grant  which,  in  his  judgment,  was  bestowed  by  the  laws  of  the 
Russian  government  upon  the  exportation  of  this  sugar.  T.  D.  20,407,  dated 
December  12,  18»8;  T.  D.  22,814,  dated  Febniary  14,  1001.  It  Is  not  denied 
by  either  party  to  this  salt  that,  If  in  fact  any  bounty  or  grant  waa  be- 
stowed, the  secretary's  finding  as  to  Its  amount  was  eorrect  Moreover,  it 
would  seem  that  the  decision  of  that  officer  as  to  this  particular  fact,  being 
made  in  pursuance  of  a  special  statutory  authority,  would  be  quite  as  cos- 
cluBlve  on  this  bMtrd  and  the  courts  as  the  finding  of  the  value  of  foreign 
coin  by  the  director  of  the  mint  under  the  prorisions  of  section  25  of  the 
tariff  act  of  1884,  a  statute  strictly  analogous,  which  finding  has  been  held 
to  be  conclusive,  and  not  reviewable  by  this  board  or  the  courts.  D.  S.  v. 
Kllngenberg,  153  U.  S.  93.  14  Sup.  Ot.  790,  88  L.  Ed.  647;  Wood  v.  U.  S.. 
72  Fed.  254,  18  a  O.  A.  653,  explaining  KUngenberg's  Case;  Hadden  v.  Her- 
ritt  115  U.  S.  26.  B  Sup.  Ct  1169.  29  U  Ed.  S33.  It  l8  conceded,  however, 
that  the  decision  of  the  secretary  as  to  wbettier  the  laws  vC  Bnasla  do  In 
fact  bestow  sutA  a  bounty  or  grant  Is  revlewalde  by  this  board,  as  It  in- 
volves the  constrnction  of  the  laws  of  Russia  relating  to  the  precise  subject- 
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matter  coTcred  by  said  section  5,  aboTe  dted.  The  Jnrlsdictlon  of  the  board 
In  thlK  particQlar  has  been  siistalned  by  tlie  United  States  circuit  covHt  of 
appeals  for  the  eecoDd  circuit  In  the  recent  case  of  U.  8.  v.  Hllla  Broe.  Co., 
46  a  O.  A.  ItiT,  107  Fed.  107.  AJludlng  to  this  phase  of  the  snbject.  Hon. 
Lj-man  J.  Gage,  secretary  of  the  treasury,  has  made  the  following'  observa- 
tion: 'Do  the  Bussian  government  regulations  have  snch  a  bearing  upon 
the  facts  of  the  case  as  to  bring  Russian  sugar  within  the  intrat  of  said 
law  as  disclosed  by  Its  terms?  While  the  question  in  its  inltlatlTe  lies 
with  the  administration  of  the  treasury  deportment,  the  question  Is  of  a 
Judicial,  rather  than  of  an  administrative,  character,  and  its  Importance  de- 
mands determination  by  a  Judicial  tribunal.  The  board  of  general  apprals- 
&rs  constitutes  such  a  tribunal,  and  from  Its  decisions  appeal  may  be  taken 
to  the  United  States  courts.'  Cong.  Record,  50tb  Coog.,  2d  Sess.,  p.  S335 
(speech  of  Hon.  J.  H.  Mann,  of  Illinois). 

"The  word  'bounty,'  In  Its  ordinary  signification,  may  be  defined  to  be  'an 
additional  benefit  conferred  upon,  or  a  compensation  pbid  to,  a  class  of  per- 
sons.' 1  Bonv.  Law  Diet  (Ed.  1807)  p.  20U.  The  subject  of  sugar  bounties 
has  been  a  matter  of  conslderatira  for  the  past  80  years  or  more,  and  has 
been  dlacnssed  1^  various  International  conferences  of  the  Ifiaropean  powers, 
specially  conrened  for  the  purpose  of  considering  some  snitable  method  for 
their  suppression  or  modification,  so  far  as  relates  to  the  continent  of 
Europe  and  Great  Britain  and  her  colonies.  A  conference  of  this  charac- 
ter was  held  at  Brussels  In  June,  1898,  the  proceedings  of  which,  under  the 
d^omlnation  of  'Sugar  Bounties,'  have  been  published  by  authority  of  con- 
gresB  as  senate  document  No.  171,  fifty-sixth  congress,  second  session,  under 
the  direction  of  the  senate  committee  on  ftnance.  After  an  elaborate  discus- 
sion and  exchange  of  views  between  the  delegates  to  this  conf^ence,  the 
eonsensns  of  opliUon  among  them  seemed  to  be  (page  61)  that  'bounties  whose 
•bollHon  la  desirable  are  understood  to  be  nil  the  adrantages  conceded  to 
manufacturers  and  refiners  by  the  fiscal  legisIatiMi  of  the  states  that  di- 
rectiy  or  indirectly,  are  borne  by  the  public  treasury.'  It  was  furthermore 
stated  that  'there  should  be  claeslUed  as  such,  notably:  (a)  Tlie  direct  ad- 
rantages  granted  In  case  of  exportation;  (b)  the  direct  advantage  granted 
to  production;  ic)  the  total  or  partial  exemptions  from  taxation  granted  to 
a  portion  of  the  manufactured  products;  (d)  the  Indirect  advantages  grow- 
ing out  of  surplus  or  allowance  In  manufacturing  effected  beyond  the  legal 
estimates;  <e)  the  pn^t  that  may  be  dwlTed  from  excessive  drawback.' 

"It  Is  Important  to  observe.  In  the  consideration  of  this  subject,  that  sec- 
tion S  of  the  tariff  act  of  180T,  under  which  this  case  arises,  does  not  use 
the  word  tMunty*  In  any  narrow  or  technical  meaning.  It  embraces  'any 
tMHmty  or  grant*  bestowed  or  conferred  by  the  government,  whether  dlrectiy 
or  Indlrectiy.  The  word  'grant'  Is  more  comprehensive  In  meaning  than  the 
term  "bounty.'  It  Implies  the  conferring  by  the  sovereign  power  of  some 
Tsltmble  privilege,  ft-anchlse,  or  other  right  of  like  character,  upon  a  cor- 
poration, pNwn,  or  class  of  posons.  Under  the  ancient  laws  of  England 
fbla  was  deemed  In  maay  cases  to  be  the  prercgatlTe  of  the  king,  who  pos- 
sessed large  powers  for  tiie  regulation  of  trade  and  commerce.  It  Is  stated, 
for  example,  by  Macaulay,  as  follows:  'In  addition  to  bis  [King  Jnmes  L's] 
undoubted  right  to  grant  special  commercial  privileges  to  particular  places, 
he  long  claimed  a  right  to  grant  special  commercial  privileges  to  paitlcular 
societies  and  to  particular  individuals.'  And  again:  'He  readily  granted 
oppressive  patente  of  monopoly.'  4  Macaulay.  History  of  England,  pp.  2ffi. 
223.  A  well-known  Instance  of  a  similar  grant  was  in  the  great  'Oase  of 
MoDiqwlies'  (Coke's  Reports,  pt  11,  p.  86),  where  a  patent  bad  been  granted 
to  the  plalntur,  giving  him  the  sole  right  to  import  playing  cards  and  the  en- 
tire tralDe  In  them,  and  the  sole  rl^t  to  make  snch  cards  within  the  realm. 
The  court  held  that  the  grant  to  have  the  sole  ben^t  of  making  them  was 
"against  the  common  law  and  the  benefit  and  liberty  of  the  subject'  See  com- 
ment on  tUs  case  in  Slaughter-House  Cases,  16  Walt  33.  108.  21  L.  Ed.  804. 
In  more  modem  times,  the  grant  of  special  privileges  by  the  Louisiana  leg- 
Islatore  to  a  particular  class  of  persons,  giving  them  a  monopoly  of  estab- 
lishing slaughter  houses  In  the  city  of  New  Orleans,  is  another  Illustration. 
Ttie  supreme  court,  per  Miller,  J.,  speaking  of  the  act  of  the  legi^ature. 
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remarked:  'It  Is  true  that  It  grants,  for  a  period  of  25  years,  exclaslve  prlT- 
Ueges.*  And  again:  'We  tMnk  It  may  be  safely  affirmed  that  tbe  parlia- 
ment of  Great  Britain  «  «  *  continued  to  grant  to  persona  and  cor- 
porations exclusive  priTUegea^-^trlT  lieges  denied  to  oth&  citizens.'  etc  Sesb 
also,  16  Am.  A  Eng.  Bac  lam,  p.  711,  'Monopoly.* 

"These  cases  are  cited  for  the  purpose  of  Illustrating  tbe  broad  and  com- 
preh^isiTe  meaning  of  'grant.*  which  differs  In  many  respects  from  *bount7.* 
While  It  iDTotTes  the  Idea  of  a  favor  or  braeflt  conferred  by  the  govemmeut, 
sometlmea  of  an  exdnsive  character.  It  does  not  necesBarily  embrace  the  act 
of  appropriating  or  paying  money  out  of  the  public  treasury.  Indeed,  the 
word  'grant,'  In  Its  broad  slgntScatlon,  may  ^ell  Include  the  remisulon  of  a 
tax  already  levied  and  assessed  by  the  authority  of  government  It  has  been 
held  that  In  the  absence  of  special  statutory  remedies,  and  sometimes  in 
additlMt  to  Bnch  remedies,  actions  of  debt  may  be  maintained  for  tbe  col- 
lecUoa  of  taxes.  Dollar  Sar.  Bank  t.  U.  S..  19  WaU.  227.  210,  22  L.  Ed. 
80.  82.  citing  numerous  English  cases;  also  U.  S.  t.  Lyman.  1  Mason,  482, 
26  Fed.  Cas.  1024  (No.  15,618).  In  -which  tbe  question  Is  exhaostlvely  treated 
by  Judge  Story.  There  would  seem  to  be  no  difference  between  the  remis- 
sion of  a  tax,  and  tbe  resulting  eauceilation  of  the  debt  due  tbe  govemmeut, 
and  a  case  where  the  tax  may  have  been  actually  collected  and  paid  into 
the  treasury  and  then  refunded  and  repaid  by  authority  of  law.  A  law 
enacted  by  the  sovereign  power,  reralttins  the  taxes  due  by  a  citizen  for  a 
single  year  or  a  specified  number  of  years.  In  consideration  of  his  rendering 
a  service  or  engaging  in  an  enterprise  deemed  of  advantage  to  the  public, 
■would  unquestionably  be  construed  to  be  a  'bounty  or  grant'  as  fully  as  if 
the  like  amount  of  money  bad  been  actually  collected  and  refunded  tmder 
the  technical  name  of  a  bounty.  It  has  long  been  the  practice  In  many  of 
the  American  states  for  tbe  legislature  to  confer  charters  on  banks,  rail- 
roads, and  especially  on  manufacturing  corporations,  containing  a  special 
grant  of  exemption  from  taxation  under  the  general  laws  of  the  state. 
Railroad  v.  Guffey.  120  U.  S.  569,  7  Sup.  Ot  693,  30  L.  Ed.  732;  Given  T. 
Wright,  117  U.  S.  656,  6  Sup.  Ct  907,  29  L.  Ed.  1021.  In  this  connection, 
the  remarks  of  Chief  Justice  Fuller  In  U.  S.  v.  Faasavant,  100  U.  S.  16,  28. 
18  Sup.  Ct.  219.  222,  42  L.  Ed.  644.  M6,  are  of  Importance:  'Doubtless,  to 
encourage  exportatltm  and  tbe  Introduction  of  Gernuin  goods  Into  other  mar- 
kets, the  German  government  could  remit  or  refund  the  tax,  pay  a  bonus,  or 
allow  a  drawback.  And  It  is  found  that.  In  respect  of  these  goods,  when 
"purchased  In  bond,  or  consigned  while  in  bond,  for  exportation  to  a  toT' 
elgn  country,  this  duty  is  remitted  by  the  German  government,  and  Is  called 
'bonification  of  tax,'  as  distinguished  from  being  refimded  as  a  rebate." 
The  use  uf  the  word  "bonification"  does  not  change  the  character  of  this 
remission.  It  Is  a  special  advantage,  extended  by  government  In  aid  of  man- 
ufacture and  trades,  having  the  same  eftect  as  a  bonus  or  drawbaelL  To 
use  one  of  the  d^itlons  of  drawback,  It  la  *'a  device  resorted  to  for  en- 
abling ft  commodity  affected  by  taxes  to  be  exported  and  sold  in  the  for- 
eign market  on  the  same  terms  as  If  it  had  not  been  taxed  at  all." '  And 
again:  'Exoneration  from  Its  payment  (1.  e..  payment  ot  the  tax)  was  a 
mere  special  advantage  extended  by  the  German  government,  as  we  have 
said.  In  promotion  of  manufactures  and  commerce.' 

"I'he  question,  then,  which  is  before  us  for  conslderatloD,  Is  reduced  to 
this:  Did  the  laws  of  Russia  and  tbe  regulations  made  by  the  minister  of 
finance  for  the  purpose  of  carrying  such  taws  into  execution  opwate  to 
confer  a  'bounty  or  grant'  directly  or  Indirectly,  utmn  tbe  exportation  of  this 
sugar  fnnn  tho  Bnsslan  dominions?  And  in  making  this  inquiry  It  Is  im- 
mat^al  In  what  manner  the  'bounty  or  grant'  was  paid  or  bestowed.  Tbe 
law  regards  aubstances,  not  shadows;  things,  not  names.  The  Russian  law 
covering  tbe  production  and  exportation  of  sugar  Is  an  exceedingly  complex 
scheme,  both  as  It  stands  upon  tbe  statute  book  and  as  It  Is  administered 
in  actual  practice.  The  system  was  pronounced  by  one  of  the  delegates  to 
the  Brussels  conference  to  be  'an  extremely  ingenious  device,'  and  it  -was 
further  said  that  'the  Russian  empire  Is  Indebted  to  it  for  the  notable  in- 
crease In  the  output  of  sugar  which  has  taken  place  since  It  came  Into  oi»- 
watlon, — all  this  with  the  appearance  that  no  premium.  In  tbe  narrow  mean* 
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tag  of  the  word,  bu  1>een  applied.*  Tbe  leading  features  of  tbe  Rnealan 
law  and  regnlatlons,  as  set  fortb  Id  the  stipulated  agreement  of  facts  and 
shown  by  the  recwd,  may  be  summarleed  as  follows: 

"Under  the  Russian  law  of  November  20,  1895,  suEar  is  divided  Into  the 
three  following  classes  (page  2  of  stipulation,  section  IV.):  '(a)  "Free  sugar," 
which  consists  of  a  certain  quantity  of  sugar,  which  the  Russian  govern- 
ment permtts  a  factorv  or  refinery  to  sell  for  home  eoDonmption  under  an 
excise  tax  of  1.75  robin  per  pood.  <b)  "An  obligatory  or  lndlTa*tlUe  reserve" 
of  sugar,  which  conBlsts  of  a  certain  quantity  kept  at  each  fiactoty  or  re- 
finery order  of  the  government,  and  which  may  not  be  sold  or  removed 
without  the  special  permission  of  the  government  (c)  "Free  reserve  or  free 
Burplns,"  which  consists  of  such  sugar  as  Is  manufactured  over  and  above  the 
quantity  of  "free  sugar"  and  "obligatory  or  Indivertible  reserve."  This  sugar 
may  not  be  sold  for  home  consumption,  except  upon  payment  of  tbe  reg- 
ular tax  of  1.75  rubles  and  an  additional  tax  of  1.75  rubles,  or  3,50  rubles  in 
aU.*  And  the  Russian  government  fixes  and  determines  the  following  con- 
ditions: '<a)  The  total  quantity  of  sngar  required  toe  home  consumption,  (b) 
The  quantity  of  "free  sugar"  allowed  to  each  factory  and  the  "obllgatoiy 
reaartf'  which  each  factmy  or  refinery  sball  keep  on  hand,  (c)  Tbe  maxi- 
mum price  at  which  sugar  may  be  sold  for  domestic  consumption.* 

"It  is  admitted  that  the  sugar  imported  In  this  case  consists  of  'free 
sugar,'  ns  above  defined,  and  would  have  been  subject  to  a  tax  of  1.75  rubles 
petr  pood.  If  sold  In  Russia  (about  2^  cents  per  pound,  allowing  36  pounds  to 
the  pood).  With  the  view  of  protecting  home  producers  of  sugar  against 
foreign  competition,  the  Russian  govwnment  imposes  an  Import  duty  on 
sugar  of  3  rubles  per  pood,  which  is  equivalent  to  about  i.'2H  cents  per 
pound.   Other  Important  provisions  of  the  Russian  law  are  as  follows: 

**  '(10)  Tlie  delivery  of  sugar  from  factories  and  beet  sugar  refineries  is 
allowed  only  upon  permltB  of  the  excise  supervisor,  who  certifies  by  his  slg^ 
nature  upon  tbe  transit  document  to  tbe  rc^larlty  of  the  delivery.' 

"  *(5)  Sugar  In  excess  of  the  normal  production  cannot  be  put  on  the  home 
market  otherwise  than  upon  payment  of  an  additional  tax;  the  normal  tax 
being  payable  according  to  the  general  regulation.  However,  it  is  allowed  to 
the  manufacturers  to  keep  this  excess  of  su^rar  as  free  reserve,  and  In  such 
case,  so  long  as  the  sugar  does  not  leave  the  factory,  they  are  not  required 
to  pay  cither  the  additional  or  the  regular  excise.' 

"Aa  important  provision  enabling  the  Kusslan  government  to  control 
prices  la  found  in  section  7  of  tbe  law,  which  reads  as  follows: 

"  '(7)  In  cases  where  the  prices  In  the  home  market  exceed  tbe  normal 
prices  fixed,  tbe  minister  of  finance  antborizes  the  issuance  of  sugar  from 
the  obligatory  reserve  and  from  the  tree  reserve  (if  necessary)  in  sufficient 
quantities  to  cause  a  decrease  of  prices  without  paymmt  of  the  additional 
tax.  but  with  payment  of  the  normal  excise.* 

"Section  0  runs  as  follows: 

"  '(9)  Upon  the  exportation  from  factories  of  the  excess  of  sugar,  the  same 
la  tempted  from  excise  and  additional  tax  in  full  measure.' 

"Tiie  minister  of  finance,  acting  in  conjimetion  with  a  committee  of  min- 
isters. Is  authorized  either  to  reduce  or  to  suspend  totally  for  a  given  period 
of  time  the  provision  of  the  Russian  law  which  exempts  exported  sugar 
tnm  not  cnly  the  normal  tax,  but  also  tbe  additional  tax  as  well.  Such 
actlfHi  would  operate  to  subject  Imported  sugar  to  the  full  tax  of  3.50  rubles 
pet  pood  (eqoal  to  about  5  cents  per  pound).  Tbe  particular  bounty  or  grant 
trUfdi  Mnns  to  be  conferred  by  the  Russian  law  upon  the  uportatlon  of 
sugar  accrues  under  section  39  of  said  law,  providing  that  *a  manufacturer 
may  cede  to  another  manufacturer  bis  right  to  place  on  tbe  borne  market 
free— L  e.,  without  the  payment  of  an  additional  tax— his  allotted  quota  of 
sugar.'  This  cession  can  be  made  only  In  accordance  with  cert^n  rules 
prescribed  In  section  40  of  said  law,  by  which  notice  of  such  transfer  Is 
required  to  be  given  to  the  local  exdie  board,  authorizing  the  reduction  of 
the  qoantltT  of  tree  migar  In  one  mlU  and  the.  Increase  thereof  by  asslgnmcst 
•«S  anotber  mllL  Tbla  cession  or  transfer  Is  accomplished  1^  means  of  gor* 
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«rufo«ttt  ntTtSHi^tf*  «r  ToccLm.  wblcb  operate  as  foHov*:  Beintf  A.  I» 
•tttttrurlzcd  to  s«c  due  bffoHU  «f  tiie  fa j lore  of  refi&er  K.  to  n^fdj'  the  bome 
atmhuit  with  him  tuil  QDoCa  of  fret  Migmr.  Hwoe  rttotr  A.  beeoBiei  wiliioc 
to  ii«7  nfincr  Jf.  a  eotaio  nxjLlred  muw  If  be  viil  expon  a  pon^  of  hi* 
mlU/tua  qavta  of  sucar,  and  b«  acoordinglr  civea  A.  the  oAelal  evidence  of 
audi  vxKftotfoo  Id  fwm  of  a  roocber  or  cenS&aUB.  as  alM>ve  desnibed: 
and  litlH  Dnder  tbe  opermdoa  of  tbe  Knaataii  law  and  rtaralaTiona.  ambozizes 
4.  to  Mill  lu  tbe  borne  mailiec.  at  a  tax  of  1.75  mUes  per  pood,  an  equivaient 
forCuo  ot  tbe  wws^r  produeod  )jj  blm  <A.>  In  exceiB  of  bis  quota.  One  of 
fb»r  inirpoK^  of  tb«ae  transfen  expreariy  stated  to  be  in  order  to  facQl- 
Ute  tbe  vi^irtaxUtn  of  tbe  surplns  to  forei^  coimtriesL.*    Sections  39,  40. 

'^'be  cUara^'ter  and  Taloe  of  tbese  certificate*  are  fnrtba-  explained  In  tbe 
foUowiOfC  extnu.'tJi  from  tbe  stipubited  agreemeot  of  facts  In  this  case: 

"'iVI.>  lliat.  Dpon  tbe  ezportatiOD  of  aafd  sngar  tnm  Bnasla.  tbe  Bnsaian 
forerament,  tinder  Its  laws  and  resnlatlona,  released  said  snear  from  aald 
tax  of  3.76  rutrfea,  HtbCT  by  a  refund  of  tbe  tax.  or  a  canc^tion  of  indebt- 
*AnHut.  or  otherwise. 

"'(VlLf  Tbat,  In  addition  to  remitting  said  excise  tax.  tbe  goToiunent 
isfltied  to  tbe  exporter  a  certificate  certifying  that  lie  bad  exported  ancb  a 
quantity  of  no-called  free  soKar.  Tbe  said  certificate  and  sncb  certificates 
for  free  sugar  bave  a  snbstantial  market  valne.  and  are  transferable,  and 
tbe  price  tbereof  Is  usually  determined  by  tbe  difference  existing  at  tbe  time 
between  tbe  price  obtainable  for  tbe  sugar  on  tbe  bome  market  and  tbe 
price  otttfllnable  abroad. 

"*(VIII.>  Tbat  said  e«rtlllcat«s  are  sold  to  and  naed  by  sngar  mann- 
facturera  or  rattoers,  wbo  are  tbereby  enabled  to  transfer  from  tbelr  "fine 
reserve  or  ftee  surplns"  to  tbelr  "free  sugar"  an  amount  of  sugar  equal  to 
tlie  amount  shown  by  safd  certificates  to  have  been  exported,  wblcb  amount 
may  thou  be  sold  for  domestic  consumption  on  paying  tbe  ordinary  tax  of 
1,7A  rubles  per  pood  (to  wUIcta  free  sugar  is  regularly  subject).* 

"Tbe  following  statement  on  this  subject  Is  made  In  tbe  report  of  the 
American  consul  to  the  treasury  department,  and  wbtcb  was  admitted  la 
sTldence  at  the  bearing: 

"  'On  sblDiiicnt  abroad  of  sugar  wblcb  cannot  be  placed  on  tbe  home 
marktit  without  the  payment  of  additional  excise,  the  latter — I.  e.,  the 
I'xclse— Is  guarantied  by  approved  securities,  and  for  this  sugar  a  certificate 
Is  given  to  tho  effect  that  tbe  same  bas  been  manufactured  at  such  a  fac- 
tory In  such  a  yinr  and  figures  In  tbe  category  of  "free  reserre."  and  la  being 
sent  abroad  ttarougta  such  custom  bouse.  When  thereafter  tbls  sugar  arrivea 
at  the  custom  bouse  and  bos  been  shipped  abroad,  the  customs  authorities 
make  an  Indorsement  on  the  certificate  and  also  issue  to  tbe  shipper  qult- 
tunci's,  which  arc  accepted  in  lieu  of  payment  of  tbe  excise  computed  as 
•boing  due  on  thnt  iiugur.  The  manufacturer  presents  this  certificate  to  the 
lucul  excise  admlalHtratlon,  which  sets  the  securities  free  which  were  de- 
posited when  the  HUgnr  was  being  removed  from  the  factory.  To  avoid 
the  necoNttlty  of  giving  securities  an  gunrnnty  for  additional  excise,  and.  In 
goncml,  for  tbe  greater  freedom  In  business  tranaactlons,  the  mnnufacturer 
In  granted  the  right  to  export  abroad  "free  sugar,"— 1.  e„  tbat  on  which  no 
Bddltlouttl  oxclso  la  payable  fe'or  such  sugar,  on  Ita  b^ng  taken  from  tbe 
factory,  a  cprtlflcate  la  given,  on  wblcb  Is  written  "Free  Sugar."  When 
tluTfaftor  the  sugar  la  exported  abroad,  and  an  Indorsement  Is  made  on  the 
cuMt<itnH  ciTtlUcate,  tlien,  on  presentation  of  this  certificate  to  the  local 
uxclso  Inapm-tlon,  the  latter  transfers  to  tbe  "free  sugai^'  an  equal  quantity 
from  the  "free  roser\'e."  It  Is,  of  course,  understood  that  on  the  exportation 
abroad  of  free  sugor  the  customs  authorities  also  Issue  quittances,  wblcb 
are  valid  In  Uou  of  payment  of  excise  on  sugar.  It  Is  permitted  to  exixHrt. 
frne  iingar  abroad,  not  only  for  tbe  purpose  of  liberating  for  admission  tt> 
tlia  borne  market  the  "free  reserve"  of  any  one  factory,  but  also  of  any 
other  factory.  For  thla  purpose  the  owners  of  the  fact  rlea  wbo  enter 
among  tbeniselves  Into  such  an  agreement  must  notify  tbelr  local  excise 
elRelala,  and  these  In  turn  must  notify  eacb  otber.  That  factory  whteta  de- 
•Iraa  to  export  abroad  Ita  free  aacar.  aay  S.000  poods,  for  the  accciant  of 
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aaoOier  factory  Indicated  by  It.  asks  for  the  transfer  In  Its  factory  and 
«xclM  books  <rfr  6.000  pooda  from  tbe  category  of  "free  sugar"  to  the  category 
«f  "free  reserve"  in  order  that  from  the  category  of  tbe  "free  reserve  '  of 
tbe  other  mannfactnrer  5,000  poods  ma;  also  be  transferred  to  the  category 
of  "free  angar."  The  other  manufacturer  hands  tn  a  notice  for  the  libera- 
tion of  5,000  pooda  of  tbe  free  reserve  from  the  additional  excise  and  its 
traDsfv  to  tbe  categwy  of  free  sugar.  In  view  of  the  fact  tbat  In  Its  place 
5.OU0  poods  of  tbe  free  .sngar  have  been  transfored  to  the  teee  resOTe  of 
tbe  fliBt  mannfactnrer. '  Consequently  tbe  first  mannfactnrar  ceded  to  tbe 
second  his  right  of  placing  on  tbe  home  market  5.000  pooda,  which  he  can 
now  only  sell  abroad  or  pass  out  into  the  home  market  after  paymeut  over 
and  above  the  excise  of  tbe  additionBl  excise  of  1.76  rubles  per  pood.  Aa 
the  first  and  second  methods  of  disposing  of  this  sugar  are  less  advantageous 
than  placing  the  article  on  the  home  market  as  free  sugar,  the  manufacturer 
-who  ceded  his  right  receives  from  the  manufacturer  who  acquired  the  right 
tbe  price  per  pood  agreed  upon  between  them,  which  Is  usually  determined 
by  tbe  difference  existing  at  the  moment  between  the  price  obtainable  for 
the  sugar  and  on  the  home  market  and  tbe  price  obtainable  by  sale  abroad. 
This  Is  what  is  termed  a  "transfer."  Dependent  upon  tbe  fluctuatlona  In 
price  of  sand  sugar  In  Russia  and  abroad,  tbe  price  of  these  transfers  also 
varies.  Therefore,  the  person  who  sells  the  transfer  (the  right  of  Issne  Into 
the  home  market)  charges  several  koj>eckB  more  than  the  dfCFerence  men- 
tioned above.  This  is  done  on  account  of  the  risk  tbat  la  taken  that  sugar 
prices  abroad  may  fall,  and  also  for  the  trouble  Involved  In  exporting,  etc. 
iSxample:  Price  of  sand  sugar  at  a  station  In  tbe  southwestern  region:  la) 
For  tbe  home  market,  Bs.  4.25  pf>r  pood,  or.  without  excise,  Rs.  2.50;  <b)  for 
abroad,  Bs.  1.26.  Consequently  tbe  difference  or  value  of  transfer  Is  Rs. 
1^;  bnt  In  that  ease,  for  tbe  reasons  given,  Rs.  1.28  to  Bs.  1.80  Is  paid 
for  the  transfer.  •  •  •  For  example,  four  sugar  factories  far  away  from 
tbe  Bblpplng  port  have  to  export  50.000  poods  each,  or  In  all  200,000  poods. 
Anothw  factory  situated  near  a  shipping  port,  to  which  the  freight  Is 
cheaper,  and  wltli  the  demand  for  sugar  not  great,  finds  It  more  profitable 
to  export  Its  entire  ontpnt  (200.000  poods),  and  receives  export  certificates 
for  this  quantity.  These  certificates  are  given  to  the  owners  of  the  four 
factories  mentioned,  and  these  In  turn  deliver  200,000  poods  of  sugar,  which 
can  be  sold  on  the  home  market  whenever  the  owner  pleases.  It  sbould 
have  bera  stated  that  certificates  to  tbe  extoit  nf  200,000  poods  are  ex- 
changed for  tbe  same  quantity  of  sugar,  and  not  250.000  poods.  These  cer- 
tlfieates  can  be  sold  to  a  bank,  or  to  a  speculator  who  has  engaged  to  de- 
liver sugar  at  the  port  abroad  to  which  the  sugar  was  shipped.  The  govern- 
ment also  takes  these  certificates  In  payment  of  excise  at  par;  L  e.,  1  ruble 
75  kopecks  a  pood.* 

'The  natural  result  of  the  Russian  laws  governing  the  su^ar  Industry  Is 
tbe  accumulation  of  a  large  surplus  of  sugar,  and  tbe  disposal  of  such  sur- 
ploB  has  proved  a  problem  of  no  small  difficulty.  Much  of  It  has  necess.'irlly 
gone  abroad  for  export,  even  at  a  less  to  tbe  manufacturers.  It  Is  man- 
ifest from  tbe  foregoing  considerations  that  the  exporter  of  sugar  from  the 
Russian  empire,  under  the  provisions  of  the  Russian  laws  already  mentioned, 
as  enforced  by  the  regulations  of  the  minister  of  finance,  receives  a  valuable 
bonus  through  the  operation  of  such  laws  and  regulations^  and  tbat  this 
btmna  accraee  to  him  upon  tbe  exportation  of  his  sugar.  Hie  export  cer^ 
tificates  or  vouchers,  to  which  we  have  referred,  are  only  tbe  legal  evi- 
dence of  this  valuable  privilege  or  grant  conferred  by  the  government,  with- 
out whose  authority  such  transfers  of  sugar  woTild  be  valueless  and  of  no 
effect.  Our  conclusion,  therefore,  is  that  a  bounty  or  grant,  within  the 
meaning  of  section  5  of  our  tariff  act,  has  been  paid  or  bestxpwed  by  the 
Bnsaian  government  ni>on  the  exportation  of  this  sugar,  so  as  to  work  a 
benefit  or  advantage  to  the  Ruwian  sugar  exporter,  as  follows:  First  Upon 
ttw  eacportation  of  tbe  sngar,  the  government  remitted  or  refunded  the  excise 
tax  due  thereon,  or  otherwise  eaneded  the  Indebtedness  of  ^e  sngar 
manufacturer,  so  that  he  was  enabled  to  place  his  product  upon  the  market 
free  from  the  burden  of  ^tber  the  regular  or  additional  excise  tax.  Second. 
The  cotlflcftte  which  tbe  government  Issued  to  blm  upon  tbe  exportattoD 
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of  hlfl  sugar  bad  a  anbstantlal  market  value,  and  was  transferable,  and 
operated  as  a  premlam,  grant  bonus,  or  reward.  Looked  at  from  tbe 
Bosslan  standpoint,  tbese  advantages  might,  perhapa,  be  described  as  a 
bounty  oa  production;  but  (In  tbe  language  of  the  circuit  court  of  appeals  In 
tbe  Hills  Bros.  Co.  Case,  supra),  'from  the  standpoint  of  other  countrtea,'  tbey 
become  a  bounty  or  grant  on  exportation.  It  will  be  observed,  too.  that  in 
tbe  Hills  Bro&  Co.  Case  It  was  the  fact  alone  of  tbe  remission  of  tbe  excise 
tax  by  the  Dutch  gOTemment  which  brought  into  operation  tbe  bounty  re- 
ceived by  tbe  sugar  makers.  In  other  words,  it  created  It;  for  without  such 
remission  there  would  have  been  no  bonnty.  It  Is  immaterial,  we  may  add, 
whether  the  price  obtained  for  tbe  exported  sugar  reaped  a  profit  or  Inflicted 
ft  loss  upon  the  manufacture  or  producor.  The  simple  Inquiry  is  whether, 
at  whatever  price  he  may  have  sold  It,  he  received  a  bounty  or  grant  of  pe- 
cuniary valne,  upon  Its  exportation  by  reason  of  and  through  the  operation 
of  the  system  of  laws  of  tiie  Russian  empire  designed  for  the  regulation  of 
the  sugar  Industry,  both  for  home  consumption  and  exportation. 

"There  Is  nothing  In  the  decision  of  tbe  Circuit  court  of  appeals  In  tbe 
case  of  U.  S.  v.  Hills  Bros.  Co.,  supra,  which,  In  our  Judgment,  conflicts  in 
any  manner  with  the  conclusions  we  have  reached  la  this  case.  On  the 
contrary,  the  reasoning  of  tbe  court  Is  strongly  confirmatory  of  the  views 
we  have  expressed.  Tbat  decision,  it  may  be  noted,  reversed  the  decision 
of  the  circuit  court  holding  that  tbe  bounty  paid  by  Holland  was  a  bonnty 
on  production  (99  Fed.  426),  and  afiUrmed  the  decision  of  this  board,  which 
h^  It  to  be  a  bonnty  on  exportation.  In  re  HlUs  Bros.  Co.,  Q.  A.,  4201. 
In  examining  the  mass  of  evidence  Introduced  In  this  case,  and  In  constru- 
ing tbe  Russian  laws  and  regulations,  we  have  borne  carefully  In  mind  the 
principle  laid  down  by  Mr.  Justice  Miller  in  Henderson  v.  Mayor,  92  U. 
250,  2G8,  23  L.  Bd.  543,  M7,  that  'In  whatever  language  a  statute  may  be 
framed,  Its  purpose  must  be  determined  by  its  natural  and  reasonable  effect.' 

"Testing  tbe  Busslan  sugar  laws  by  this  standard,  and  giving  to  the  Im- 
porter the  benefit  of  every  reasonable  doubt  as  to  the  construction  of  the 
law,  we  are  Impelled  to  the  «>ncluslon  that  tbe  Russian  sugar  statutes  and 
regulations  operate  to  pay  or  bestow  a  bonnty  or  grant,  dlrectiy  or  indirectly, 
apon  the  exportation  of  sugar.  Tlie  protest  la  overruled,  and  the  decision 
of  the  collector  Is  afBrmed." 

The  decree  appealed  from  is  affirmed. 


L  Imtebnal  Rbvbnuk— Passage  of  Lboacibb— Intervening  Estates. 

Prior  to  tbe  passage  of  the  revenue  act  of  1898,  providing  for  a  tax 
on  legacies  or  distributive  shares  arising  from  personal  property  passing, 
after  the  passage  of  the  act,  from  any  person  possessed  of  such  prop- 
erty,  by  will  or  otherwise,  a  testator  died  leaving  a  will  giving  real  and 
personal  property  to  his  wife  for  her  life,  with  remainder  to  his  children 
named  In  the  wUl,  wltib  a  power  to  the  wife  to  direct  by  her  will  the 
respective  shares  to  be  received  by  such  children.  Testator's  wife  died 
after  the  passage  of  the  revenue  act  leaving  a  will  In  which,  pursuant 
to  tbe  power  given  by  her  husband's  will,  she  made  division  of  the 
estate  among  his  children.  Eeld  that,  notwithstanding  the  wife's  inter- 
vening estate,  the  legacies  passed  to  the  children  by  virtue  of  the  will 
of  their  father,  who  was  tbe  person  possessed,  within  tbe  meaning  of 
the  statute,  and  hence  such  legacies  were  not  subject  to  the  tax  thereby 
Imposed. 

S.  Sbune— PsRBOH  HoLonre  Intervenims  Bbtate— Poweb  to  .^FOBTion. 

Tbe  wife's  power  to  direct  tiie  respective  shares  to  be  received  by  the 
children  did  not  prevent  tiie  legactea  from  passing  to  them  by  their 
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father's  will,  since  tbe  legacies  as  created  and  fixed  by  the  will  of  the 
tether  could  not  be  changed  hy  that  of  the  wlfe»  hot  merely  ascertained 
or  apportioned. 

At  Law.  Action  to  recover  United  States  internal  revenue  taxes 
alleged  to  have  been  unlawfully  assessed  by  the  defendant  as  collect- 
or.   The  defendant  demurred  to  the  plaintiff's  statement. 

John  Marshall  Gest,  for  plaintiff. 

J.  Whitaker  Thompson,  Asst.  U.  S.  Atty.,  and  Jas.  6.  Holland, 
for  defendant. 

ARCHBALD,  District  Judge.^  The  plaintiff  declares  for  internal 
revOTue  taxes  assessed  by  the  defendant  on  certain  legacies,  and  paid 
by  it  under  protest.  The  facts  set  out  in  the  declaration,  to  which  the 
defendant  has  demurred,  are  about  as  foDows:  George  H.  Cros- 
man  died  May  28,  1882,  leaving  a  widow  and  four  children,  and  the 
issue  of  two  others,  who  were  dead.  By  his  will,  which  was  probated 
June  6th  following,  after  one  or  two  specific  bequests,  he  gave  to  his 
wife.  Hannah  B.  Crosman,  the  rents,  issues,  and  profits  on  all  the 
residue  of  his  estate,  real  and  personal,  for  life,  and  upon  her  death 
he  i»x>vided  that : 

"After  the  termlnatloii  of  the  entire  life  interest  hereinbefore  given  to 
my  wUCt  I  do  give,  devise,  and  bequeath  to  my  six  children,  or  tiielr  issue, 
u  tbe  case  may  be,  in  regard  to  any  who  may  be  deceased  at  the  time  of  , 
the  death  of  my  wife,  namely,  George,  Heron,  and  Mary  Crnsmun,  and  ' 
Margaret  Phillips,  and  the  Issue  of  my  deceased  sons,  Frederick  and  Alex- 
ander Crosman,  all  the  rest,  residue,  and  remainder  of  my  whole  estate, 
real  and  personal,  in  snch  manner,  shares,  and  proportion,  however,  as  she, 
my  said  wife,  Hannah  B.  Crosmau.  by  her  last  will  and  teHta]iieut,  shall 
order,  direct,  limit,  and  appoint  And  In  case  she.  my  said  wife,  should 
not,  by  any  such  will  and  testament,  order,  direct.  limit,  and  appoint  the 
respective  shares  and  prt  portions  of  my  said  children  or  their  Issue,  or  the 
manner  in  which  they  shaQ  be  held,  then  the  said  rest,  residue,  and  re- 
mainder of  my  estate,  aftw  the  death  of  my  said  wife,  shall  be  equally 
divided,  share  and  share  alike,  among  my  children,  their  heirs  and  repre- 
sentatives; the  Issue  of  my  deceased  child  or  children  taking,  however, 
and  only  receiving,  such  part  or  shares  thereof  as  his,  ber.  or  their  de- 
ceased parent  would  have  had  and  taken  if  living."  ' 

He  also  appointed  his  wife  executrix.  Mrs.  Crosman  lived  until 
December  28,  1898,  and  then  died,  leaving  a  will,  in  which,  in  execu- 
tion of  the  power  of  appointment  given  her  by  her  husband,  she 
directed  that  to  the  actual  amount  of  his  estate  should  be  added  the 
advancements  made  by  him  to  his  children  in  his  lifetime,  the  whole 
to  be  then  divided  into  six  equal  shares,  each  share  being  charged 
with  the  advancements  made  to  the  child  to  whom  it  was  to  go,  one 
such  share  being  given  to  each  of  the  four  children,  George  H.  Cros- 
man, J.  Heron  Crosman,  Margaret  C.  Phillips,  and  Mary  C.  Thorn- 
ton, and  one  share  to  her  executors  in  trust  for  the  children  of 
Alexander  F.  Crosman,  deceased,  and  another  in  trust  for  her 
granddaughter  Frederika  J.  Crosman,  daughter  of  Frederick  E. 
Crosman,  deceased. 

After  the  death  of  Mrs.  Crosman,  the  Fidelity  Trust  Company,  as 
her  executor,  filed  an  account  for  her  as  executrix  of  her  husband, 
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upofl  which  the  orphans*  court  of  Philadelphia  made  distribution  in 
accordance  with  the  directions  given  b^  her  will,  and  upon  the 
legacies  so  ascertained  the  collector  levied  the  tax  claimnl.  The 
question  is  whether  they  were  subject  to  it,  and  this  depends  on  when 
the  legacies  passed, — if  by  the  will  of  the  father,  then,  as  that  long 
antedated  the  passage  of  the  revenue  act  of  xSqS*  they  were  not  so 
taxable ;  but  tt  by  Uie  will  of  the  mother,  in  i5ecember,  i8g8,  then 
they  were. 

That  it  is  the  passage  of  the  legacy,  and  not  the  time  of  its  vesting, 
which  determines  whether  it  is  subject  to  a  tax,  is  clearly  pointed  out 
in  McClain  v.  Pennsylvania  Co.,  47  C.  C.  A.  529,  108  Fed.  618;  and 
the  same  case  decides  that  "the  person  possessed,"  within  the  mean- 
ing of  the  statute,  is  the  decedent  from  whose  estate  the  legacy 
really  comes,  and  not  the  one  to  whom  it  may  have  been  given  by 
him  intermediately  in  charge  or  trust  for  such  beneficiary.  This  case, 
in  effect,  disposes  of  the  question  now  in  controversy.  Thfe  present 
legatees  take  from  their  father,  and  by  virtue  of  his  will,  notwithstand* 
ing  that  the  mother  was  given  the  power  to  determine  the  amount  to 
which  they  should  be  relatively  entitled.  It  is  their  father's  estate 
that  is  distributed  to  them,  and  not  their  mother's.  Neither  can  she 
be  regarded  as  the  person  possessed  because  she  had  a  precedent 
life  interest,  and  theirs  is  an  interest  in  remainder  after  her.  The 
relative  rights  of  their  mother  and  themselves  were  fixed  by  the  will 
of  the  father,  and  both  passed  from  him  to  them  thereby.  They 
took  nothing  from  their  mother;  they  simply  took  after  her.  The 
corpus  of  the  estate  was  indeed  passed  on  to  them  from  her  after 
she  was  through  with  it,  but  it  was  passed  simply  in  continuation  of 
its  original  passage  from  their  father,  who  was  dearly  the  person 
possessed,  within  the  meaning  of  the  act.  In  no  sense  are  they  the 
legatees  of  their  mother,  while  they  are  the  direct  legatees  and 
beneficiaries  of  their  father,  having  been  actually  named  by  him  in 
his  will. 

It  adds  nothing  to  the  argument  in  favor  of  the  tax  that  the  extent 
of  the  children's  interest  was  left  to  be  determined  by  Mrs.  Crosman 
if  she  so  desired.  The  exercise  of  this  power  did  not  extend  to  the 
naming  of  the  persons  who  were  to  take.  They  were  fixed  by  the  will 
of  the  father,  and  could  not  be  changed.  Wlckersham  v.  Savage,  58 
Pa.  365.  She  simply  had  authority  to  decide  what  should  be  the 
share  of  each.  The  legatees  were  not  created  by  her  will;  they  are 
merely  ascertained  by  it. 

In  Com.  V.  Dufiield,  12  Pa,  277,  the  testator,  a  resident  of  Mary- 
land, left  a  fund  to  his  executors  in  trust,  to  pay  the  income  to  his 
sister  for  life,  and  empowered  her  to  dispose  of  one-half  of  the 
principal  at  her  death.  She  executed  the  power  by  a  bequest  to  her 
niece,  and  the  question  came  up,  on  the  probate  of  her  will  in  Penn- 
sylvania, whether  a  collateral  inheritance  tax  was  due  on  the  fund 
so  passing,  and  it  was  held  that  it  was  not.  "An  appointee,"  says 
Gibson,  C.  J.,  "derives  title  immediately  from  the  donor  of  the 
power,  by  the  instrument  in  which  it  was  created,  and  consequently 
not  under,  but  paramount  to,  the  appointor  by  whom  it  was  ex- 
ecuted."  Tlie  case  of  Com.  v.  Williams'  Ex'rs,  13  Pa.  29,  is  quite 
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siinilar.  A  testator  devised  real  and  personal  estate  in  trust  for  his 
daughter  for  life,  and  after  her  death  for  the  use  of  such  persons 
as  she  by  will  should  appoint,  and  it  was  held  that  the  estate  passed 
to  her  appointees,  not  by  virtue  of  her  will,  but  by  that  of  her 
father,  she  having  a  mere  power  to  designate.  This  was  a  tax  case  , 
also,  and  the  Question  when  the  estate  passed  was  directly  in  issue ; 
for,  if  it  went  by  the  will  of  the  daughter,  as  the  bene6ciaries  were 
collateral  it  wai  subject  to  a  collateral  inheritance  tax,  while  if  they 
took  from  the  original  testator  they  were  lineal  descendants,  and 
it  was  not.  Both  these  cases  go  further  than  is  necessary  to  meet 
the  one  in  hand,  for  here  we  have  the  parties  who  are  to  take,  di- 
rectly established  by  the  original  will,  and  only  the  extent  of  their 
taking  to  be  determined  by  the  donor  of  the  power,  while  in  each 
of  those  cited  the  fixing  of  the  beneficiaries  was  also  left  open,  and 
yet  the  estate  was  held  to  pass  at  the  death  of  the  first  testator. 

The  English  cases  on  the  subject  are  instructive.  By  the  rule 
which  there  prevails,  as  a  general  power  of  appointment  enables 
the  donor  of  the  power  to  dispose  of  the  property  in  his  owp  favor 
it  is  regarded  as  in  effect  a  part  of  his  estate,  and  it  might  therefore 
be  supposed  that  an  interest  which  is  created  by  the  exercise  of 
such  a  power  would  be  held  to-  have  been  derived  from  it.  But 
such  is  not  the  case.  In  Braybrooke  v.  Attorney  General,  9  H.  L. 
Cas.  182,  it  was  decided  that  the  interest  wa.s  derived,  not  from  the 
person  exercising  the  power,  but  from  the  one  who  created  it.  This 
was  followed  in  Re  Barker,  7  Hurl.  &  N.  109,  where  the  facts  were 
as  follows:  A  testator  died  in  1850,  devising  his  estate  to  his  wife 
for  life,  and  after  her  death  on  such  further  trusts  as  she  by  will 
might  appoint.  The  wife  died  in  1859,  devising  the  estate  to  the 
testator  s  niece.  In  the  meantime  the  act  of  16  &  17  Vict,  c  51,  had 
been  passed,  imposing  a  succession  tax  on  "every  past  or  future 
disposition  of  property  by  reason  whereof  any  person  has  or  shall 
become  beneficiaUy  entitled  to  any  property  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  the  act,"  but  varying  it  according  to  rela- 
Tionship,  and  the  question  came  up  as  to  the  rate  to  be  paid.  If 
the  estate  which  the  niece  took  was  to  be  regarded  as  derived  from 
the  appointment  of  the  wife,  they  being  strangers  in  blood,  the  duty 
would  be  ZD  per  cent.,  but  if  from  the  husband,  who  created  the 
power,  it  was  but  3  per  cent.,  a^fl  it  was  held  taxable  only  at  the 
latter  rale.  Attorney  General  v.  Pickard,  3  Mees.  &  W.  552,  is 
to  the  same  effect,  Lord  Abinger  declaring  that  "nothing  can  be 
better  settled  than  the  general  rule  that  interests  created  by  the 
exectition  of  a  power  take  effect  precisely  in  the  same  manner  as 
if  created  by  the  instrument  which  gives  the  power" ;  and  this  be- 
ing made  the  basis  of  determining  the  succession  tax  there  decided 
to  be  due.  In  re  Lovelace's  Settlement,  4  De  Gex  &  J.  340,  is  the 
same  way,  and,  after  a  review  of  all  the  cases,  the  doctrine  was 
again  asserted  in  Attorney  General  v.  Mitchell,  6  Q.  B.  Div,  548. 
So,  in  Emmons  v.  Shaw,  171  Mass.  410,  50  N.  E.  1033,  it  was  held 
that  the  donor  of  a  power,  rather  than  the  donee,  must  be  regarded 
as  the  decedent  whose  estate  is  Uablo  to  taxation  under  the  act  im- 
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ponng  a  tax  upon  legacus  and  successions,  and  this  was  followed  in 
Balch  V.  Shaw,  174  Mass,  144,  54  N.  E.  490.  A  similar  ruling  is 
also  to  be  found  m  Re  Stuart,  131  N.  Y.  274,  30  N.  E.  184,  14  L.  R. 
A.  836. 

Not  only  on  principle,  therefore,  but  by  authority,  there  seems 
no  escape  from  the  conclusion  that  the  legacies  in  the  present  instance 
passed  by  virtue  of  the  will  of  George  Grossman,  the  original  tes* 
tator,  in  1882,  and  not  by  that  of  his  wife,  Hannah,  and  that  they 
were  not,  therefore,  liable  to  the  tax  which  the  plainttff,  as  executor, 
has  been  compelled  to  pay.  There  are  no  facts  in  dispute,  the  point 
of  law  involved  being  the  only  matter  in  controversy,  and,  this  being 
found  against  the  defendant,  the  case  is  in  shape  for  final  disposi- 
tion, the  right  of  the  plaintiff  to  recover  being  sustained. 

Let  judgment  be  entered  on  the  demurrer  in  favor  of  the  plaintiff 
for  the  taxes  declared  upon,  with  interest  and  costs. 

FCXXr  T.  BUCHANAN,  United  States  MsirshaL 
(Orcnlt  Gonrt,  N.  D.  Mlselsstppl.  W.  D.   January  14,  1902.) 
L  WlIMBSSBB— BtIDBWCS— ISOBIMnrATINO— Pbotbotion— OomTITDtXOIf  —  Sta^ 


Under  the  fifth  ameDdment  of  the  constitution  of  the  United  States, 
IHTOvidlng  that  no  person  shall  be  compelled  In  any  criminal  case  to  be 
a  "Witness  BKalnst  himself,  a  -witness  before  the  frrand  jary  cannot  be 
required  to  answer  as  to  his  participation  in,  and  knowledge  of,  a  com- 
Unation  to  regulate  and  control  the  price  of  cotton  seed  and  the  product 
and  price  of  oil  throughout  certain  states.  In  violatloa  of  the  act  ta 
IH'otect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies (26  Stat  209),  notwithstanding  Rev.  St  §  860.  proTidIng  that  no  erl' 
dence  obtained  from  a  witness  by  means  of  a  Judicial  proceeding  shall 
be  giren  in  evidence  or  in  any  manner  nsed  against  him  In  any  court 
In  any  criminal  proceeding,  since  such  section  does  not  exempt  the  wit* 
ness  from  prosecution  (or  the  offense  which  may  be  disclosed  his 
testimony. 

%  Bahb  —  Intehstatb  Commerce  Act  —  Violatioit  —  Witness  —  Eiemptiobt 

FBOM  PROSKCnTION  —  UNLAWFUL  HONOPOLIBS  —  PBOHIBITIOH  —  AfFLICA- 
Bll.irr  OF  £XBUFTION. 

Act  Oong.  Feb.  11.  1893  (27  Stat  443).  pruvldlng  that  no  person  shall 
be  excused  from  testifying  in  a  proceeding  growing  out  of  an  alleged 
violation  of  an  act  to  regulate  Interstate  commerce,  approved  February 
4,  1887,  on  the  ground  that  his  testimony  will  tend  to  Incriminate 
bim,  and  that  no  person  shall  be  prosecuted,  etc.,  on  account  of  any- 
thliiR  concerning  which  he  may  testify  in  such  proceeding,  applies  only 
to  proceedings  connected  with  the  act  of  Februnry  4,  18S7,  and  does  not 
apply  to  a  prosecution  for  violation  of  the  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies  (26  Stat  209),  so  aa 
to  abrc^ate  In  relation  thereto  Const  U.  8.  Amend.  6,  providing  that 
no  person  shall  be  eompelled  In  a  criminal  case  to  be  a  wltnesa  against 
himself. 

9,  Same— Question  for  Jddoe. 

Where  a  wltnesa  claims  that  the  answer  to  a  question  will  tend  to  tn< 
criminate  him.  It  Is  not  for  the  witness,  but  for  the  Jndge.  to  decide 
whether,  under  all  the  circumstances,  such  might  be  the  effect  and  the 
witness  entitled  to  the  privilege  of  silence. 

4  Same— Naturk  op  Testimoky. 

Where  a  person  has  already  been  indicted  for  an  offense  about  whi^b 
he  Is  to  be  examined  as  a  witness,  and  the  questions  asked  blm  tend 
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to  coDuect  hfm  with  sncb  ottenae,  the  teBtlmony  sought  li  within  the 
Inhlblttoo  of  Const.  U.  S.  Amend.  S,  provMlag  that  no  pasos  shall  bo 
compelled  in  any  criminal  case  to  be  a  witness  against  himself 
Sams — Assurancs  of  Safett — Kelinquishment  of  Privilege. 

Where  a  witness  before  a  grand  Jury  declines  to  answer  certain  ques- 
tions, and  Is  taken  before  the  Judge,  who  assures  him  that  he  can  safely 
answer,  as  his  testimony  cannot  be  used  against  him,  he  Is  not  compelled 
by  such  assurance  to  relinquish  bis  constitutional  prlTllege,  where  the 
answer  may  tend  to  criminate  him. 
lb  Bura—CoKxauPT—CoicumcKitT— Habeas  Cohfus— Relief. 

Where  a  witness  Is  committed  for  contempt  in  refusing  to  answer  all 
of  a  series  of  questions,  for  the  reason  that  the  answers  wonld  tmd  to 
criminate  him,  and  some  of  the  answers  would  have  that  tendency, 
he  should  not  be  denied  relief  on  habeas  corpus  because  some  of  the 
questions  might  be  safely  answered. 

Habeas  Corpus. 

Lawrence  Foot  was  subpoenaed  as  a  witness  before  the  grand  Jury  for  the 
district  court  of  the  United  States  for  the  Western  division  of  the  Northern 
district  of  Mississippi.  He  was  sworn  and  examined  In  relation  to  violations 
of  an  act  of  congress  approved  July  2,  1890,  entitled  "An  act  to  protect  trade 
and  comm«ce  against  unlawful  restraints  and  monopolies"  (26  Stat  209). 
This  act  Is  Intended  to  suppress  conspiracies  or  trusts  in  restraint  of  trade, 
and  It  provides  that  every  person  who  shall  violate  Its  provisions  shall,  on 
conviction,  be  punished  by  fine  not  exceeding  $5,000.  or  by  Imprisonment 
Dot  exceeding  one  year,  or  both.  In  the  discretion  of  the  court.  The  as- 
sistant United  States  attorney  propounded  to  the  witness  a  number  of  ques- 
tions, among  which  were  the  following: 

"State  whether  or  not  you  attended  any  meeting,  called  either  at  Memphis 
or  New  Orleans  or  Meridian  or  elsewhere,  In  the  early  part  of  this  fall,  or 
at  any  time  within  the  past  eighteen  months,  to  discuss  fixing  a  price  upon 
cotton  seed,  or  the  products  of  cotton  seed? 

"Has  your  mill,  or  any  other,  to  your  knowledge,  contributed  anything  to 
the  selection  of  a  committee  whose  duty  It  Is  to  see  that  the  various  mills 
In  the  states  of  Mississippi,  Louisiana,  and  Tennessee  keep  up  a  uniform 
rate  on  cotton  seed  and  Its  products? 

"If  your  mill  should  immediately  advance  the  price  of  cotton  seed,  or 
lower  the  price  of  products,  would  you  be  subject  to  any  sort  of  forfeiture, 
censure,  or  supervision  from  any  source  whatever? 

"Is  there  any  sort  of  understanding  existing  between  the  mills  In  Missis- 
sippi. Tennessee,  or  Louisiana,  either  written  or  verbal,  by  which  the  various 
mltla  are  to  be  allowed  to  press  a  certain  amount  of  seed;  and,  In  the  event 
any  greater  amount  Is  pressed  by  any  mill,  Is  there  any  obligation  on  the 
part  of  such  mill  to  account  for  the  same  to  any  committee  whose  duty  It 
la  to  look  after  such  matters? 

"Is  It  not  a  fact  that  within  the  past  six  months  one  oil  mill  will  not  in- 
vade what  is  known  as  the  'territory'  of  another  oil  miU  to  purchase  seed; 
and  Is  It  not  a  fact  that  all  the  mills  In  a  certain  territory  have  an  agreement 
whereby  each  day,  or  every  few  days,  they  commnnlcate  with  each  other 
over  the  telephone,  by  letter,  or  otherwise,  and  Inform  each  other  what  they 
are  paying  for  seed,  or  what  they  Intend  to  pay  next  day  or  next  week,  and 
by  virtue  of  such  communications  or  agreemente  do  not  all  the  mills  pay 
tlie  same  price  for  seed  and  sell  all  products  within  sncb  territory  at  the 
same  price,  and  has  this  not  been  the  practice  this  fall? 

"During  the  past  six  months  has  there  existed  an  agreement  between  the 
oU  mills  of  Memphis,  or  those  of  Mississippi,  Tennessee,  and  Louisiana,  that 
yon  wlU  all  be  govern^.  In  purchasing  cotton  seed  and  selling  the  products 
thovof,  by  the  Memidils  or  New  Orleans  market,  and  do  you  strictly  adhere 
to  said  agreement?" 

The  witness  refused  to  answer  these  questions,  and  gave  as  the  reason 
tor  his  refusal  that  "In  answering  the  questions  he  would  criminate  himselt 
and  put  the  government  in  possession  of  information  as  to  the  details  tX 


158 


113  FEIDBRAL  REPORTER. 


said  alleged  combine  and  egreement,  and  the  names  of  parties  and  wit- 
nesses, which  might  supply  the  means  of  convicting  him  of  the  same  of- 
fense." For  this  refusal  to  answer,  on  report  of  the  grand  Jury,  the  witness 
was  carried  before  the  district  court,  where  be  repeated  his  reasons  for  de- 
clining to  answer.  The  court  required  the  witness  to  return  to  the  grand 
Jury  and  answer  the  (luestious.  and,  on  his  refusal  to  obey  the  order  of 
the  court  and  answer  the  iiuesUous,  be  was  committed  to  Juil,  ''there  to  re- 
main from  day  to  day  and  term  to  terra  of  this  court  until  he  shall  answer 
said  Interrogatories,  or  be  otherwise  discharged  by  due  course  of  law." 
Being  in  the  custody  of  the  United  States  marshal  for  the  Northern  district 
of  Mississiijpi  under  this  order  of  the  court,  he  filed  a  petition  for  the  writ 
of  habeas  corpus.  The  petition  alleges  the  facts  which  have  been  stated, 
and  also,  on  lufcrmlNl<m  and  belief,  that  the  petitioner  "at  the  time  of  hla 
refusal  In  answer  the  questions  propounded  to  him  by  the  grand  jury  afore- 
said, and  at  the  present  time,  stands  indicted  In  the  district  court  of  the 
United  Stetea  at  Jackson,  Mississippi,  for  the  same  identical  olTense  which 
the  grand  Jury  was  seeking  to  Investigate  In  propounding  the  questions 
aforesaid  to  your  relator."  The  writ  was  Issued,  and  the  return  of  the 
marshal  shows  that  the  petitioner  was  held  under  the  -said  order  of  the 
court  The  United  States  attorney,  who,  by  order  of  the  Judge  granting  the 
writ,  was  notlhed  of  the  proceedings,  filed  the  following  addition  to  the 
marshal's  return:  "We  admit  that  the  quratlons  Id  the  petition  were  asked, 
but  deny  that  the  defendant  Is  entitled  to  the  relief  sought  and  state  the 
facta  to  be  that  the  defendant  was  assured  by  the  court  that  no  information 
glTen  by  him  In  answer  to  the  questions  would  or  could  be  used  against  him 
in  any  prosecution  in  any  United  States  court  in  this  i^tate.  And  we  deny 
that  the  defendant  knew  of  any  indictment  against  him  at  the  time  the 
questions  were  asked,  etc.,  but  admit  tliat  he  was  under  Indictment," 

A.  K.  Foot  and  James  Stone  Q.  C.  Wilson,  on  the  brief),  for  pe- 
titioner. 

M.  A.  Montgomery,  U.  S.  Atty.,  for  respondent. 

SHELBY,  Circuit  Judge  (after  stating  the  case  as  above).  I.  It 
is  a  rule  of  the  common  law  that  a  witness  will  not  be  compelled 
to  answer  any  question,  the  reply  to  which  would  supply  evidence 
by  which  he  could  be  convicted  of  a  criminal  offense.  This  doc- 
trine was  firmly  implanted  in  the  common  law  of  Great  Britain  and 
of  the  colonies  long  before  the  adoption  of  the  constitution  of 
the  United  States.  The  principle  is  held  so  sacred  in  this  country 
that  it  is  embodied  in  the  respective  constitutions  of  all  the  states, 
as  well  as  in  the  federal  constitution.  The  principle,  as  applied  to 
this  case,  is  found  in  the  fifth  amendment  to  the  constitution:  "No 
person  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself."  The  question  here  is,  does  this  provision  protect  the  pe- 
titioner in  declining  to  answer  the  questions  propounded  to  liim? 
The  general  power  of  the  court  to  punish  a  witness  for  contempt 
who  refuses  to  answer  is  unquestioned.  But  that  power  is  limited 
by  the  language  quoted  from  the  constilution.  Any  exercise  of  ju- 
risdiction or  power  violative  of  this  provision  is  void,  and  the  wit- 
ness imprisoned  by  an  order  made  in  excess  of  the  court's  authority 
is  entitled  to  be  discharged  on  the  writ  of  habeas  corpus.  Ex  parte 
Fisk,  113  U.  S.  713,  5  Sup.  Ct.  724,  2S  L.  Ed.  1117;  Rev.  St.  § 
752.  Was  the  order  of  the  district  court  recjuiring  the  petitioner 
to  answer  these  questions,  and  committing  him  for  his  refusal  to 
answer,  in  excess  of  the  court's  authority? 

In  1890  Charles  Counselman  was  subpoenaed  before  the  United 


rOOT  T.  BUCHANAR. 


159 


States  grand  Jury  for  the  Northern  district  of  Illinois  which  was 
engaged  in  investigating  alleged  violations  of  an  act  to  regulate 
commerce,  approved  February  4,  1887  (24  Stat.  379).  Questions 
vac  propounded  to  him,  the  answers  to  which  would  tend  to  crim- 
inate him.  He  declined  to  answer,  and  was  carried  before  the  court. 
The  court  held  (Judge  Gresham  presiding)  that  section  860  of  the 
Revised  Statutes  of  the  United  States  provided  that  no  evidence  ob- 
tained from  a  witness  by  means  of  a  judicial  proceeding  shall  be 
giren  in  evidence,  or  in  any  manner  used  against  him,  in  any  court 
of  the  United  States,  in  any  criminal  proceeding,  and  that  he  was 
fully  protected  by  this  statute ;  that  therefore  he  should  be  required 
to  answer.  It  was  held,  in  view  of  this  statute  (Rev  St.  §  860), 
that  the  witness  could  not  claim  the  privilege  of  silence  under  the 
fifth  amendment  of  the  constitution.  Counselman's  petition  seeking 
to  be  discharged  on  habeas  corpus  was  dismissed,  and  he  was  re- 
manded to  the  custody  of  the  marshal.  In  re  Counselman  (C.  C.) 
44  Fed.  268.  Counselman  took  an  appeal  to  the  supreme  court. 
The  decision  of  the  lower  court  was  reversed.  The  supreme  court 
held  that  the  witness  could  not  be  required  to  answer.  Referring 
to  section  860,  the  supreme  court  said: 

It  conld  not  and  would  not  prevent  the  use  of  his  testimony  to  search 
out  other  testimony  to  be  used  In  evidence  against  him  or  bis  property  In 
t  criminal  proceeding  In  such  court  It  conid  not  prevent  the  obtaining  and 
the  use  of  TrltneasM  and  evidence  wbldi  wonld  be  attributable  directly  to 
the  testimony  he  might  give  under  compulsion,  and  on  which  he  might  be 
convicted,  when  otherwise,  and  If  he  had  refused  to  answer,  he  could  nut 
possibly  hare  been  convicted."  And  again:  "We  are  clearly  of  opinion  that 
no  statute  which  leaves  the  party  or  witness  subject  to  prosecution  after 
lie  answers  the  criminating  question  put  to  him  can  have  the  effect  of  sup* 
planting  the  prlvUege  conferred  by  the  constitution  of  the  United  States. 
Section  800  of  the  Revised  Statutes  does  not  supply  a  complete  protection 
from  all  the  perils  against  which  the  constitutional  prohibition  was  dosigncd 
to  guard,  and  Is  not  a  full  substitute  for  that  prohibition.  In  view  of  the 
eoostltntional  provision,  a  statutory  enactment  to  be  valid,  most  afford  ab- 
solnte  Immnnlty  against  future  prosecutions  for  the  offense  to  which  the 
question  relates."  The  court  concluded:  "From  a  consideration  of  the 
language  of  the  constitutional  provision,  and  of  all  the  authorities  referred 
to.  we  are  clearly  of  opinion  that  the  appellant  was  entitled  to  refose.  as 
he  did.  to  answer."  Counselman  v.  Hitchcock.  142  U.  S.  547,  564r^^,~12 
Sap.  Ct.  196.  198-207.  85  L.  Ed.  1110.  1114-1122. 

By  the  unanimous  judgment  of  the  supreme  court  the  appellant, 
Counselman,  was  discharged  from  custody. 

That  case  seems  conclusive  of  the  case  at  bar.  But  the  learned  dis- 
trict attorney  contends  that  "the  case  of  Brown  v.  Walker,  i6i  I.'. 
S.  591,  16  Sup.  Ct.  644,  40  L.  Ed.  819,  is  virtually  a  repeal  of  the 
case  of  Counselman  v.  Hitchcock."  Is  that  contention  true?  After 
ihe  opinion  in  Counselman  v.  Hitchcock  was  rendered,  the  con- 
gress passed  an  act,  approved  February  11,  1893,  to  give  immunity 
to  witnesses  in  certain  cases.  It  provides,  in  brief,  that  no  person 
shall  be  excused  from  testifying  in  interstate  commerce  actions,  or 
from  producing  books,  papers,  contracts,  etc.,  before  the  interstate 
commerce  commission,  or  in  any  cause  or  proceeding,  criminal  or 
otherwise,  based  upon  or  growing  out  of  any  alleged  violation  of 
the  act  of  congress  entitled  "An  act  to  regulate  commerce,"  ap- 
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proved  February  4,  1887,  on  the  ground  or  for  the  reason  that  the 
testimony  or  evidence  required  of  htm  would  tend  to  criminate  him 
or  subject  him  to  a  penalty  or  forfeiture*  and  that  no  person  shall 
be  prosecuted  or  subjected  to  any  penahy  or  forfeiture  on  account 
of  any  transaction,  matter,  or  thing  concerning  which  he  may  tes- 
tify or  produce  evidence  before  said  commission,  or  in  obedience  to 
its  subpoena,  or  in  any  such  case  or  proceeding.  27  Stat.  443.  The 
supreme  court  having  decided  that  section  860  of  the  Revised  Stat- 
utes did  not  confer  complete  indemnity  on  witnesses,  this  act  was 
evidently  passed  to  confer  such  indemnity  in  the  cases  to  which  it 
refers.  The  act  has  no  application  to  the  case  at  bar.  It  is  con- 
fined by  its  terms  to  proceedings  connected  with  "An  act  to  reg- 
ulate commerce/'  approved  February  4, 1887,  and  amendments  there- 
to. Tht  petitioner  in  the  case  at  bar  -was  examined  before  the  grand 
jury  in  reference  to  offenses  under  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  approved 
July  2,  1890  (26  Stat.  209 ;  1  Supp.  Rev.  St.  p.  762).  In  the  case  of 
Brown  Vi  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed.  819, 
cited  by  the  district  attorney,  the  court  construed  the  act  of  Feb- 
ruary II,  1893  (27  Stat.  443).  The  court  held  (four  of  the  justices  dis- 
senting) that  the  act  affords  absolute  immunity  to  the  witness  in 
the  cases  to  which  the  act  relates  against  prosecution,  state  or  fed- 
eral, for  the  offense  about  which  the  witness  is  examined,  and  de- 
prives the  witness  of  his  constitutional  right  to  refuse  to  answer. 
This  act,  as  we  have  said,  by  its  terms  is  confined  to  a  certain 
class  of  cases,  and  has  no  application  to  the  case  at  bar.  There  is 
no  statute  applicable  to  the  case  at  bar  which  tends  to  protect  the 
witness,  except  section  S60  of  the  Revised  Statutes,  and  that  has 
been  held  by  the  supreme  court  not  to  afford  the  protection  fur- 
nished by  the  constitution.  The  principle  established  by  the  decision 
in  Counselman  v.  Hitchcock,  so  far  as  it  is  applicable  to  the  case 
at  bar,  is  unaffected  by  the  opinion  of  the  court  in  Brown  v.  Walker. 
The  result  of  the  two  cases  is  (i)  that  since  the  statute  of  February 
III  1893  (27  Stat.  443),  parties  or  witnesses  in  cases  or  proceedings 
under  the  act  of  February  4,  1887  (24  Stat.  379),  to  regulate  com- 
merce, and  amendments  thereto,  may  be  required  to  answer  ques- 
tions that  tend  to  criminate  the  witness  or  party;  but  (2)  witnesses 
or  parties  in  other  cases  may  not  be  required  to  answer  criminat- 
ing questions,  because  section  860  of  the  Revised  Statutes  does  not 
afford  complete  indenmlty  to  the  witness  or  party.  The  first  result 
is  established  by  a  bare  majority  in  Brown  v.  Walker.  The  second 
proposition  is  established  without  dissent  in  Counselman  v.  Hitdi- 
cock. 

2.  It  is  true  that  the  witness  cannot  avoid  answering  questions 
upon  his  mere  statement  that  his  answers  to  them  will  tend  to 
criminate  him.  It  is  for  the  judge  to  decide  whether  his  answer  will 
reasonably  have  such  tendency,  or  whether  it  will  furnish  an  element 
or  link  in  the  chain  of  evidence  necessary  to  convict  him.  In  de- 
termining whether  or  not  the  witness  is  entitled  to  the  privilege  of 
silence,  the  court  may  look  at  all  of  the  circumstances  of  the  case, 
and  determine  whether  or  not  there  is  reasonable  ground  to  api»^ 
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hend  danger  to  the  witness  from  his  being  compelled  to  testify.  If 
the  fact  that  the  witness  is  in  danger  appears,  great  latitude  should 
then  be  allowed  to  him  in  judging  for  himself  of  the  effect  of  any 
particular  questicMi.  A  question  which  might  appear  at  first  a  very 
slight  and  innocent  one  might,  by  establishing  a  link  in  a  chain  of 
evidence,  become  the  means  of  convicting  the  witness.  Ex  parte 
Irvine  (C.  C.)  74  Fed.  954.  In  the  case  at  bar  it  appears  that  the 
defendant  was  already  indicted  for  the  offense  about  which  he  was 
examined,  and  the  questions  tended  to  connect  him  with  the  offense 
for  which  he  is  indicted.  There  can  be  no  doubt  that  under  such 
circumstances,  when  the  questions  are  such  as  seek  to  connect  him 
with  the  crime  under  investigation,  the  court  will  not  require  him  to 
answer  them. 

3.  It  is  set  up  in  the  answer  filed  by  the  district  attorney  that  the 
petitioner,  when  carried  before  the  court  upon  his  failure  to  answer 
questions  befwe  the  grand  jury,  was  assured  by  the  court  that  no 
information  given  by  him  in  his  answers  to  the  questions  would  or 
could  be  used  against  him  in  any  prosecution  in  ajpy  court  of  the 
United  States.  The  petitioner  could  not  be  required  to  waive  his 
constitutional  privilege  upon  such  an  assurance  by  the  court.  He 
has  a  right  to  stand  upon  his  constitutional  privilege,  notwithstand- 
ing such  assurance,  and  to  remain  silent  whenever  any  question  ia 
asked,  the  answer  to  which  may  tend  to  criminate  him.  Temple  v. 
Com.,  75  Va.  892. 

4.  It  is  argued  by  the  district  attorney  that  some  of  the  questions 
asked  (we  hav'e  not  stated  them  all)  could  have  been  answered  with- 
out endangering  petitioner,  and  that,  if  any  one  of  them  did  not  call 
for  a  criminating  answer,  he  is  not  entitled  to  relief.  We  cannot  ac- 
cept that  view.  He  was  carried  before  the  court,  and  the  court  re- 
quired him  to  answer  all  of  the  questions.  He  is  under  commitment 
for  refusal  to  answer  all.  It  was  one  examination,  relating  to  one 
subject,  and  the  questions  culminated  in  an  effort  to  show  the  witness' 
connection  with  the  misdemeanor  charged.  Where  there  is  a  series 
•f  questions,  the  examiner  cannot  "pick  out  one,  and  say,  if  that  be 
put,  the  answer  will  not  criminate  him."  If  it  is  one  step  having  a 
tendency  to  criminate  him,  he  is  not  compelled  to  answer.  People 
V.  Mather,  4  Wend.  230,  254;  Paxton  v.  Douglas,  16  Ves.  240,  243. 

The  act  to  protect  trade  and,  commerce  against  unlawful  restraints 
and  monopolies  is  the  law  of  the  land,  and  should  be  enforced.  We 
would  make  no  order  that  would  tend  to  obstruct  its  proper  enforce- 
ment. It  confers  jurisdiction  on  the  United  States  courts,  and  pro- 
vides a  remedy  in  a  civil  action  "by  way  of  petition  setting  forth  the 
case,  and  praying  that  such  violation  shall  be  enjoined  or  otherwise 
prohibited."  26  Stat,  209,  §  4.  This  provision  does  not  prevent  the 
criminal  prosecution  of  those  guilty  of  its  violation.  But  the  pro- 
cedure against  violators  of  the  act  must  conform  to  law.  The  penal- 
ties of  fine  and  imprisonment  provided  by  the  act  may  be  imposed  by 
the  same  procedure  sustained  by  the  same  kind  of  evidence,  eithw 
direct  or  circumstantial,  that  is  admissible  in  prosecutions  for  other 
misdemeanors,  and  it  ought  not  to  be  necessary,  and  certainly  is 
IISP.-U 
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not  pCTmissible,  to  resort  to  methods  in  conflict  with  the  constitu- 
tional rights  of  the  citizen. 

It  is  ordered  that  the  petitioner,  Lawrence  Foot,  be  discharged 
from  custody.   Petitioner  discharged. 

PARDEE  and  McCORMICK,  Circuit  Judges,  who  were  present 
at  the  hearing  of  this  case,  concur  in  this  opinion. 


OTANDARD  CASTER  &  WHEEL  CO.  T.  CASTER  SOCKET  CO..  Limited. 
(Olrcalt  Ooort  of  Appeals,  Sixth  Circuit  December  17,  .lOOU 


L  Patkntb— Iktkktioh — Adapting  Devicb  to  Nkw  Ubb. 

The  transfer  of  a  device  from  one  art  to  aootber  does  not  amoimt  to 
Invention  where  it  perfi^rms  the  same  function  In  both  without  anj 
clmnge  of  form  to  adapt  It  to  the  new  use. 

%.  8AUE— UAKIN(Lt5BPAIlATB  PARTS  IN  SlNULK  PlECE. 

The  mereViaklDK  In  one  piece  of  a  device  formerly  made  In  two  parts 
mechanically  attached  la  not  Invention,  and  the  exception  to  the  general 
mle  most  depend  upon  apoclal  facts  indicating  the  presence  of  the  tn- 
ventlve  faculty  In  a  degree  greater  than  the  mere  mechanical  knowledge 
required  by  so  simple  an  Imi^vement 
I,  Saiib— Fdbkitube  Cabtbrs. 

The  Berkey  patent.  No.  818,533,  for  a  caster  socket  provided  with  an 
Interior  spring  made  Integral  with  one  side  of  the  socket  and  from  the 
same  material,  the  purpose  of  which  Is  to  press  agninst  the  bulboua 
head  of  tbe  caster  shank,  and  prevent  It  from  dropping  out  when  the 
fundture  Is  raised  from  the  floor,  was  anticipated  by  tbe  Kane  A  Brown 
patent  of  180(1.  which  shnwed  the  same  spring,  exC^t  that  It  was  made 
of  a  separate  piece  of  metal,  and  mechanl<»lly  attached  to  the  socket 

4.  SaMB— ETIDBKCB  op  iMVKMnON— EXTEKBtVB  UbB. 

It  Is  only  when  the  patentability  of  a  device  Is  doobtfol  tliat  Its 
general  use  may  turn  the  scale. 
SL  Bahb— Inkrikorubkt. 

Infringement  cannot  ordinarily  be  escaped  by  merely  cutting  In  two 
a  device  made  In  one  piece,  or  by  making  Integral  an  article  formerly 
made  in  two;  but  to  render  such  change  a  defense  to  the  charge  of  Id- 
frlngement  special  facts  must  appear  to  show  that  It  Is  not  merely 
colorable. 
Ik  Same— FcRNiTDRE  Casters. 

The  Berkey  &  Fox  patent  No.  8iB,61S,  as  to  claims  3,  4.  5,  and  O, 
covering  a  track  plate  tm  furniture  castera,  though  narrow,  was  not 
anticipated,  shows  Invention,  and  is  valid.  Also  fteld  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan. 

Willard  Parker  Butler,  for  appellant. 
Arthur  Denison,  for  appellee. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  a  decree  sustain- 
ing two  patents  as  valid  and  finding  infringement.  Both  patents  be- 
long to  the  appellee,  the  Caster  Socket  Company,  and  both  relate  to 

improvements  in  furniture  casters.  The  first  patent  involved  was  is- 
sued May  6,  1885,  to  Julius  Berkey,  and  is  numbered  318,533;  the 
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second  is  dated  July  13,  1886,  is  numbered  345.613,  and  was  issued 
to  Julias  Berkcy  and  Wm.  R.  Fox. 

I.  The  Berkey  patent  is  for  an  improved  socket  for  receiving  the 
shank  of  a  furniture  caster,  said  socket  being  provided  with  a  spring 
made  integral  with  one  side  of  the  socket,  and  from  same,  material. 
The  object  of  this  integral  tongue  or  spring  is  to  hold  the  caster 
in  place  so  that  it  will  not  drop  out  when  the  furniture  is  lifted 
from  the  floor,  but  not  so  firmly  but  that  it  is  readily  removed  and 
inserted.  The  socket  is  described  as  made  in  two  parts,  which 
when  in  use  are  put  together,  thus  forming  a  socket,  which  may  be 
driven  into  the  opening  provided  for  it.  To  better  understand  the 
device,  we  insert  below  certain  drawings  from  the  specifications: 


Fig.  2  of  the  drawing  is  a  plan  view  of  the  half  socket,  "A,"  and 
Fig.  3  is  a  sectional  view  of  the  same  on  the  line  X — X  of  Fig.  2. 
Fig.  5  is  a  plan  view  of  the  half  of  the  socket  without  the  spring 
tongue,  provided  with  a  ridge  for  holding  the  ball  of  the  caster  shank. 
Fig.  6  is  a  sectional  view  of  the  same  half  socket  on  line  Y — Y  of 
Fig.  5.  Fig.  7  is  a  sectional  view  of  the  entire  socket  in  position  in 
the  furniture  with  caster  in  place.  The  only  claim  of  the  patent  is 
in  these  words : 

**lD  a  caster  socket,  the  half  socket  A,  provided  with  a  ton^ne.  a,  Int^ral 
with  and  formed  of  a  part  of  tbe  halt  socket  A,  substantlallj  as  and  for 
Ibe  pnrpoeea  described." 
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The  prior  art  shows  many  forms  of  what  are  known  as  "hold-up 
casters."  Tht  patent  to  Kane  &  Brown  of  February  6,  i866,  is  be- 
yond all  question  an  anticipation,  unless  the  fact  that  Berkey's 
spring  is  made  integral  with  one-half  of  his  socket  constitutes  a 
patentable,  improvement.  The  Kane  &  Brown  patent  was  for  a 
socket  made  in  two  parts,  each  half  containing  a  curved,  flat  spring 
"riveted  in  the  inside,"  as  described  in  the  specifications.  This 
spring  performed  the  same  function  as  the  integfral  spring  of  the 
Berkey  patent,  and,  to  quote  from  the  c^inion  of  the  court  below, 
"only  differs  in  that  the  tongue  is  mecluinically  attached,  while  the 
tongue  in  the  Berkey  device  is  formed  out  of  one  side  of  the  socket." 
But  is  the  mere  making  in  one  piece  a  structure  which  had  ther^ 
tofore  been  made  of  two  or  more  pieces  mechanically  attached  in- 
vention? Or,  to  put  it  in  another  form,  is  it  a  patentable  inven- 
tion to  substitute  for  a  riveted  spring  in  a  caster  socket  a  spring 
made  integral  with  the  socket?  A  spring,  either  made  integral  with 
the  supporting  member  or  mechanically  attached,  for  holding  a 
pintle  in  place,  was  not  new,  and  this  the  patentee  concedes  on  the 
face  of  his  specifications  when  he  says,  "I  am  aware  that  a  spring 
is  not  broadly  new  for  holding  a  pintle  in  place."  The  only  grouna, 
then,  upon  which  it  can  be  urg^d  that  Berkey  has  made  a  patent- 
able improvement  over  the  socket  and  spring  of  Kane  &  Brown, 
to  say  nothing  of  a  long  line  of  caster  devices  not  so  clearly  ap- 
proximating Berkey,  is  that  Berkey  has  provided  a  spring  made 
integral  with  one-half  of  a  socket,  in  place  of  a  spring  riveted  to  the 
socket.  In  doing  this  he  has  not  taken  the  idea  of  an  integral 
spring  from  what  counsel  call  the  "furniture  caster  art,"  but  has 
found  such  integral  spring  in  common  use  in  other  arts  as  a  well- 
known  method  of  seizing  and  holding  some  other  part  of  a  structure 
in  place.  A  large  number  of  patents  have  been  filed  by  ai^ellant 
for  devices  in  which  a  spring  tongue  or  spring  finger  is  shown  at- 
tached integrally  to  the  supporting  member  in  distinction  to  being 
riveted  thereto.  Some  of  these  are  in  somewhat  analogous  arts, 
as  in.  watch  sockets,  pen  and  pencil  sockets,  candle  sockets,  etc 
We  need  not  specially  consider  these,  for  in  the  printed  brief  of  the 
very  frank  counsel  for  the  appellee  it  is  admitted  "that  a  spring 
tongue  or  a  spring  finger  formed  of  the  same  piece  of  metal  as  the 
body  of  the  article,  and  adapted  to  seize  and  hold  some  other  article 
placed  in  contact  therewith,  was  a  common  thing  in  sheet  metal 
structure."  But  it  is  said  that  in  the  "furniture  caster  art"  such  a 
spring  made  integral  with  the  caster  socket  is  not  shown,  and  that 
it  may  be  invention  to  transfer  a  device  from  one  art  to  another. 
For  this,  C.  &  A.  Potts  &  Co.  v.  Creager,  155  U.  S.  597,  15  Sup. 
Ct.  194,  39  L.  Ed.  275,  is  cited.  But  the  transfer  has  plainly  been 
made  from  arts  where  the  spring  was  integral  with  a  socket,  and 
where  its  purpose  and  function  was  precisely  that  to  which  it  is 
applied  in  Berkey's  device.  No  change  in  form  has  been  made 
to  adopt  the  device  to  a  new  application.  No  difficulties  of  adap- 
tion have 'had  to  be  cleared  away.  Such  a  change  from  even  a  non- 
analogous  art  cannot  be  regarded  as  involving  invention.  The  case 
in  this  aspect  is  governed  by  Steams  &  Co.'  v.  Kussell,  29  C.  C.  A. 
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131,  85  Fed.  218,  where  Judge  Taft,  {or  this  court,  gave  thorough 
consideration  to  the  limits  of  the  doctrine  of  C.  &  A.  Potts  &  Co. 
V.  Creager.  There  a  device  taken  from  button-making  and  printing- 
press  machinery,  for  lifting  and  holding  small  articles  by  exhausting 
the  air  in  hollow  points,  and  applied  in  the  pill-making  art  to  hold 
pills  while  dipping  .them  in  a  bath  for  the  [)urpose  of  coating  them 
in  gelatine,  was  held  not  to  involve  invention.  Said  the  court,  tn 
that  case: 

"Here  the  old  nse  was  llfUaR  and  holding  paper  and  small  articles,  and 
the  new  waa  lifting  and  holding  pills.  We  are  of  opinion  that,  notwith- 
standing the  ntUIty  and  snccesa  of  the  new  application  of  the  device  to  plll- 
dlpplng,  the  circumstances  that  no  change  or  form  was  necessary  to  the  new 
application,  and  that  the  functions  or  purposes  new  and  old  were  not  wholly 
diffcrait  and  distinct  bat  were  snbstantlally  the  same,  make  this  a  difleruit 
ease  txom  Potts  v.  Creager  and  lead  to  a  dUferoit  result" 

To  the  same  effect  is  the  decision  of  this  court  in  L.  Schreiber  & 
Sons  Co.  V.  Grimm,  19  C.  C.  A.  67,  70,  72  Fed.  671,  674,  where  a 
ball  and  socket  joint  was  applied  in  a  device  for  furnishing  an  ad- 
justable seat  for  caster  support.  It  was  urged  to  be  invention  to 
carry  the  device  from  other  arts  to  one  in  which  it  had  not  been 
used.    Speaking  £0.-  the  court,  Judge  Se'verens  said: 

"The  ball  and  socket  Joint  was  a  common  construction,  and  was  in  univer- 
sal use  la  mechanics  wherever  the  requirements  Indicated  Its  utility.  In 
this  Instance  the  requirement  was  for  a  Joint  between  the  saddle  and  Its 
seat  which  would  permit  the  saddle  to  rock  laterally  and  longitudinally  so 
as  to  permit  the  surface  of  the  saddle  to  adjust  Itself  to  the  surface  of  the 
casks.  The  ordinary  hinge  susceptible  of  only  one  of  these  movements 
woold  not  answer  the  purpose.  It  would  seem  tliat  It  would  be  obvious  to 
«  mechanic  fairly  skilled  In  his  business  to  meet  the  requirement  by  Inter- 
posing the  ball  and  socket  device.  Again,  no  new  appliances  are  here  pro- 
vided which  aftect  the  operuttou  of  the  Joint  That  is  perfect  tor  all  the 
functions  tliat  are  required  of  it  and  there  Is  no  new  result  substantially 
distinct  In  Its  nature.  It  Is  simply  the  case  of  an  employment  for  a  new 
nse.  and  nothing  more,  and  falls  wlthiu  the  general  doctrine  of  those  cases 
to  wblcb  It  has  been  so  many  times  held  that  the  mere  extension  of  a  well* 
known  device  into  another  field  of  usefulness,  where  the  transfer  does  not 
Involve  the  faculty  of  Inventive  genius,  will  not  support  a  patent  Tucker 
V.  Spalding.  13  Wall.  463,  20  L.  Ed.  C15;  Brown  v.  Piper,  01  U.  S.  37,  23  L. 
Ed.  aOO;  Ansonia  Brass  &  Copper  Oo.  v.  Electric  Supply  Co.,  144  U.  S.  11,  12 
8np.  Ct  601.  36  L.  Ed.  327;  Manufacturing  Co.  v.  Gary.  147  U.  S.  t}23,  18 
Uvtf.  Ct  472, 87  L.  Ed.  307, — when  many  of  the  i^vlons  cases  are  collected," 

But  it  is  said  that  the  mere  making  in  one  piece  a  device  thereto- 
fore made  in  two  or  more,  which  were  soldered  or  otherwise 
mechanically  attached,  may  involve  invention.  There  are  cases  in 
which,  under  very  special  circumstances,  such  an  improvement  may 
show  patentable  invention.  The  case  of  Krementz  v.  S.  Cottle  Co., 
148  U.  S.  556.  ^3  Sup.  Ct.  719,  37  L.  Ed,  558,  is  relied  upon  as 
giving  countenance  to  this  claim.  The  device  involved  there  was  a 
collar  button  made  out  of  one  [uece  of  sheet  metat  Such  buttons 
had  been  theretofore  made  out  of  two  or  more  pieces  soldered  to- 
gether. The  improvements  involved  an  improvement  in  form, 
strength,  and  lightness,  and,  being  generally  made  of  gold,  an  im- 
portant cheapening  in  the  cost.  The  case  was  a  very  close  one, 
and  finally  turned  upon  iis  universal  adoption.    The  case  of  How- 
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ard  V.  Stove  Works,  150  U.  S.  164,  14  Sup.  Ct.  68,  37  L.  Ed.  1039, 
involved  a  patent  upon  a  stove  grate,  where  the  alleged  invention 
consisted  in  casting  in  one  piece  an  article  which  had  formerly  been 
cast  in  two  pieces  and  put  together  by  nuts  and  bolts.  This  was 
held  not  to  involve  invention.  In  Manufacturing  Co.  v.  Holtzer, 
C.  C.  A.  63,  67  Fed;  907,  the  circuit  court  of  appeals  for  the 
First  circuit  held  that  the  right  to  improve  on  prior  devices  by  mak- 
ing solid  castings  in  lieu  of  attached  parts  is  so  common  and  uni- 
versal in  the  arts  as  to  cast  a  heavy  burden  upon  any  one  claiming 
patentability  for  such  an  improvement  to  show  special  reasons  in 
support  of  his  claim.  The  mere  fact  that  an  article  made  in  one 
piece  instead  of  in  two  mechanically  attached  is  more  durable,  and 
the  cost  of  construction  cheapened,  is  not  in  itself  enough  to  consti- 
tute invention.  That  result  the  court  in  the  last  case  cited  said  was 
"the  ordinary  consequence  of  dispensing  with  joints  by  casting  solid, 
well  known  in  all  the  arts." 

The  conclusion  from  all  the  cases  must  be  that  the  mere  making 
in  one  piece  of  a  device  formerly  made  in  two  parts  mechanically 
attached  is  not  invention.  The  exception  to  the  general  rule  must 
depend  upon  special  facts  indicating  the  presence  of  the  inventive 
faculty  in  a  degree  greater  than  the  mere  mechanical  knowledge 
exhibited  by  so  simple  an  improvement.  Much  stress  has  been  laid 
upon  the  alleged  large  use  and  sale  of  this  improved  socket.  The 
evidence  upon  this  point  is  not  very  forceful  in  respect  to  this  par- 
ticular invention.  The  sales  were  chiefly  of  a  structure  which  in- 
cluded track  plate  and  socket,  or  these  in  combination  with  a  caster, 
the  track  plate  and  caster  being  the  subject  of  other  patents ;  and 
it  is  not  made  plain  that  any  more  of  the  alleged  success  of  the  sale 
of  the  track  plate  socket  was  due  to  the  socket  than  to  the  track 
plate.  However  this  may  be,  we  do  not  think  the  question  of  pat- 
entability doubtful,  and  it  is  only  when  the  patentability  of  a  device 
is  doubtful  that  the  general  use  of  the  patented  article  may  turn 
the  scale.  McClain  v.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  76, 
35  L.  Ed.  800;  Duer  v.  Lock  Co.,  149  U.  S.  216,  13  Sup.  Ct.  850. 
37  L.  Ed.  707. 

We  find  it  unnecessary  to  consider  the  limitations  upon  this  pat- 
ent or  the  question  of  infringement.  We  are  satisfied  that  the  pat- 
ent, for  the  reasons  stated,  is  invalid,  and  the  decree  upholding  it 
must  be  reversed. 

2.  The  Berkey  &  Fox  patent  also  relates  to  furniture  casters. 
The  inventor  had  several  objects  in  view,  but,  so  far  as  material  to 
this  suit,  the  object  was  "to  provide  an  improved  track  plate  for 
the  anti-friction  wheels,  which  plat'e  serves  also  as  a  furniture  pro- 
tector," and  "to  secure  the  track  plate  to  the  furniture  without  the 
use  of  screws  or  nails."  The  only  question  here  involved  relates 
to  the  alleged  infringement  of  this  "track  plate"  of  the  patent.  This 
track  plate  and  its  uses  are  thus  described  by  the  inventor  as  follows : 

"The  track  plate.  T,  may  be  cast  Id  tbe  form  sbowo  or  cut  from  sheet 
metal  and  tbeu  formed  up.  In  the  latter  case  It  would  not  have  the  shoulder 
shown  at  n  In  the  I-'lg.  1.  Tlie  teeth  on  the  outer  and  upper  edpe  attach  the 
plate  to  the  wood,  prevent  the  latter  from  spllttlns,  and  also  Insist  lo  hold- 
Ins  the  plate  and  socket  toeether  to  position  on  tbe  furniture.  The  socket. 
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e.  c*.  has  a  flange,  F,  on  Its  lower  end.  which,  when  the  socket  la  driven  Into 
position,  combiues  with  the  teeth  to  bold  the  track  plate  firmly  af^lnst  the 
wood.  This  track  plate  ts  especially  valuable  when  uKed  on  furniture  re- 
quiring a  caster  block,  as  a  portion  of  the  teeth  engage  the  frame  of  tlie 
(amiture  and  the  remainder  engage  the  block,  holding  It  securely  In  place. 
When  used  with  the  comnum  caster,  without  the  anU-Mctlon  wheels,  the 
track  plate  Is  still  of  service  In  assisting  to  hold  the  socket  more  Srmly  in 
the  wood,  and  in  preventing  the  tatter  from  splitting.  On  account  of  the 
peculiarly  curved  form  of  the  track  plate,  as  shown,  It  serves  as  a  shoe,  per- 
mitting the  easy  sliding  of  the  furniture  when  the  caster  Is  temporarily  re- 
moved, preventing  the  flange,  P,  from  catching  on  the  floor,  and  avoiding 
the  necessity  of  chamfering  the  edges  of  the  bottom  of  the  leg." 

We  insert,  for  the  better  understanding,  Figs,  i,  2,  and  4  from  the 
drawing: 
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Fig.  I  IS  a  vertical  sectional  view  of  the  caster  when  inserted, 
taken  on  the  line  X — Y  of  Fig.  2.  Fig.  2  is  a  front  view  of  the 
caster,  track  plate,  and  socket  attached  together  and  removed  from 
the  furniture.  The  track  plate  in  question  is  shown  at  T  in  both 
fig^es,  and  no  point  in  either  figure  is  here  involved  which  is  shown 
below  T.  Fig.  4  is  a  perspective  view  of  one  part  of  the  socket 
showing  the  flange,  F,  referred  to  in  the  claims  involved  here. 
There  are  six  claims  in  the  gatent.  Those  here  involved  are  3,  4, 
5,  and  6,  which  are  as  follows : 

"(3)  In  a  furniture  caster,  tbe  combination  of  a  socket  bavlng  a  flange  and 
a  track  plate  with  Its  central  portion  sufficiently  depressed  to  receive  tbe 
entire  flange  above  tbe  lowest  surface  of  tbe  plate  when  In  position,  sub- 
stantially as  and  for  tbe  purpose  described.  (4)  In  a  furniture  caster,  a 
track  plate  b&Tlug  tbe  outer  portion  of  its  lower  surface  of  tbe  anuular  con- 
vex form,  and  the  central  portion  of  the  depress«I  form,  staown  and  de- 
scribed. <5)  In  a  fnmitnre  caster,  the  comblnatlun  of  a  track  plate  and  a 
socket  having  a  flange  adapted  to  engage  tbe  said  plate  and  hold  tbe  same 
onto  tbe  furniture,  substantially  as  described.  (6)  In  a  furniture  caster,  tbe 
combination  of  tbe  track  plate,  T,  provided  with  teetb,  t,  t.  and  the  socket, 
C  c*,  provided  with  flange,  F,  tbe  flange  adapted  to  hold  the  plate  securely 
against  tbe  wood,  and  tbe  teeth  to  prevent  tbe  wood  from  splitting,  aD||',to 
bold  both  more  firmly,  sabstantlally  as  described." 

Many  earlier  patents  for  caster  track  plates  and  sockets  have  been 
put  in  evidence  as  anticipations.  They  undoubtedly  operate  to  limit 
the  claims  of  the  Berkey  &  Fox  device  to  a  track  plate  of  the  pe- 
culiar curved  form  of  the  one  described  and  shown.  Thus  limited, 
none  of  the  earlier  devices  present  either  that  form  or  the  advan- 
tages pointed  out  by  the  patentees  as  a  result  of  the  form.  The 
principle  function  of  the  track  plate  in  question  aside  from  its  func- 
tion as  a  track  for  the  wheels  of  a  caster,  anti-friction  or  not,  which 
the  inventor  pointed  out  and  claims  as  due  to  the  "peculiar  curved 
form  of  the  track  plate,  as  shown,"  is  the  fact  that  "it  serves  as  a 
shoe,"  permitting  the  easy  sliding  of  the  furniture  when  the  caster 
is  temporarily  removed,  thus  preventing  injury  to  the  floor,  and 
also  avoiding  the  necessity  for  chamfering  the  edges  of  the  bottom 
of  the  leg.  Another  advantage  claimed  is  that  it  is  valuable  when 
used  on  a  caster  block,  "as  a  portion  of  the  teeth  engage  the  frame 
of  the  furniture  and  the  remainder  engage  the  block,  holding  it  se- 
curely in  place."   Though  narrow,  we  think  the  patent  sustainable. 

The  question  of  infringement  presents  peculiar  difficulties.  The 
defendants  below  made  their  track  plate  in  two  parts  instead  of  one; 
in  other  words,  they  have  cut  the  track  plate  of  the  patent  in  two 
equal  halves.  But  when  in  use  the  two  constitute  the  track  plate  of 
the  patent  "having  the  outer  portion  of  its  lower  surface  <^  the 
annular  convex  form,  and  the  central  portion  of  the  depressed  form 
shown  and  described"  in  the  drawings  and  specifications  of  the  pat- 
ent. If  these  halves  were  intended  to  perform  separately  some  new 
function,  or,  when  united,  were  adapted  to  some  useful  purpose 
not  attainable  by  the  track  plate  when  made  integral,  the  change 
might  avoid  infringement.  But  this  is  not  the  case.  Again,  the 
track  plate  and  socket  of  the  infringing  .device,  instead  of  being 
separate  structures,  are  made  in  one  piece,  and  the  dividing  line  be- 
tween what  would  otherwise  be  the  flange  of  the  socket  must  be 
arbitrarily  located.   By  thus  uniting  the  track  plate  and  the  socket 
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it  is  claimed  tliat  infringement  is  avoided,  inasmuch  as  the  in- 
fringing device  omits  the  flange,  F,  of  the  patent.  By  thus  making 
in  one  piece  the  two  parts  of  the  patented  device,  no  material  change 
in  form  or  function  has  been  produced.  The  track  plate  itself  con- 
stitutes a  flange  for  the  socket,  so  far  as  it  was  the  function  of  the 
track  plate  to  prevent  the  socket  from  being  driven  too  far  into 
the  receptacle  prepared  for  it  in  the  leg  of  the  furniture.  By  mak- 
ing the  socket  and  track  plate  integral,  th?  latter  is  held  in  attach- 
ment to  the  socket,  an  attachment  maintained  in  the  device  of  the 
patent  by  means  of  the  flange  of  the  socket.  Neither  the  division 
of  the  track  plate  nor  the  uniting  of  the  socket  and  track  plate  into 
one  piece  operate,  when  in  use,  to  vary  the  "peculiar  curved  form" 
of  the  track  plate  of  the  patent,  and  the  functions  dependent  on  this 
form  are  precisely  the  shoe  functions  of  the  infringing  device  when 
the  cs-ster  is  removed.  We  are  impressed  with  the  belief  that  tliis 
division  of  one  part  and  uniting  of  two  others  has  been  done  solely 
for  the  purpose  of  escaping  infringement.  Narrow  as  the  Berkey 
and  Fox  patent  is,  we  cannot  ignore  the  fact  that,  if  such  merely 
colorable  modifications  are  to  be  sanctioned,  the  very  essence  of 
the  patented  device  will  have  been  appropriated.  It  is  not  broadly 
patentable  to  make  in  one  part,  without  change  of  function,  an 
article  originally  made  in  two  or  more  mechanically  attached.  The 
converse  of  this  is  equally  true.  Infringement  cannot  ordinarily  be 
escaped  by  merely  cutting  in  two  a  device  made  in  one  piece,  or 
by  making  integral  an  article  formerly  made  in  two.  Bundy  Mfg. 
Co.  V.  Detroit  Time-Register  Co.,  36  C.  C.  A.  375,  94  Fed.  524. 
To  escape  infringement  some  special  facts  must  appear  to  show  that 
the  change  is  not  merely  colorable. 

The  decree  sustaining  the  validity  of  claims  3,  4..  5,  and  6  of  the 
Berkey  &  Fox  patent,  and  finding  that  they  have  been  infringed,  is 
affirmed.  The  costs  of  this  appeal  and  of  the  court  below,  so  far 
as  they  have  accrued,  will  be  divided.  The  cause  will  be  remanded 
for  further  proceedings  in  accord  with  opinioxu 


WEST  INDIA  ft  P.  S.  8.  CO.,  Umlted,  ▼.  WBTBBL, 
(Gtocnlt  Oourt  of  Appeals,  Fifth  arcult  January  7,  1902.) 
No.  1,070. 

BBsrFiNs— -iKjimT  OF  Workman— Liability  op  Shtp. 

The  owners  of  a  ship  are  liable  for  an  Injury  to  a  carpenter,  employed 
by  a  firm  which  had  been  hired  to  make  repairs  or  changes  In  the  In- 
t^or  of  the  ship  to  fit  It  for  cargo,  and  who  was  sent  on  beard  to  work 
during  the  nlgtrt,  and  fell  through  a  hatchway  In  a  dark  and  unnsnal 
place,  which  had  been  negligently  left  open,  without  notlficatloa  or 
warning  to  those  who  were  doing  the  work. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

This  ease  was  commenced  In  the  clrcnlt  court  on  a  petition,  among  other 
tblDga.  showing  as  follows:  "Petitioner  shows  that  he  Is  a  carpenter  by 
trade,  and  was,  at  the  date  first  mentioned  below,  employed  as  such  by  ths 
Dnn  of  William  J.  Uannon  &  Co.,  a  commercial  firm  doing  business  in  the 
dty  of  New  Orleans,  to  do  certain  work  on  the  steamship  Nlcaragnan,  bs- 
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Umglng  to  the  West  India  A  Faclflc  Steamship  Companr,  Limited,  a  cor- 
poration organized  under  tlie  laws  of  a  foreign  conntrr,  and  liavlDg  Its 
domicile  and  residence  In  said  foreign  country  iwhlcb  satd  eonntry  your 
petitioner  Is  Informed,  and  so  believes  and  charges.  Is  the  kingdom  of  Oreat 
Britain).  Petitioner  farther  shows  that  on  or  about  the  Ist  day  of  May. 
19U0,  between  the  hours  of  12  o'clock  midnight  and  4  o'clock  a.  m.,  be  was 
directed  by  the  said  WlUlam  J.  Hannon  &  Co.,  by  their  employ^  and  fore- 
man, under  whose  orders  your  petitioner  was  working,  to  go  aboard  said 
steamship,  and,  with  others  employed  with  him,  to  do  certain  carpenter 
work  In  the  Interior  of  said  ship,  which  work  was  the  work  your  petitioner 
was  employed  to  do.  Petitioner  further  shows  that  while  he  was  at  work 
in  the  interior  of  said  ship  it  was  the  duty  of  said  West  ludin  &  PaclQc 
Steamsliip  Company.  Limited,  to  provide  sufficient  light  to  enable  bim  to 
do  said  work,  and  to  have  the  hatches  of  said  ship  In  tliat  part  where  he 
was  at  work  securely  closed.  Petitioner  shows  that  said  West  India  & 
Pacific  Steamship  Company,  Limited,  fal'ed  and  neglected  tu  do  either  of 
said  things;  that  although  there  was  a  good  electric  plant  aboard  said  ship, 
and  that  same  had  been  running  In  the  early  part  of  the  night,  that  same 
was  shat  down  (although  same  was  In  good  working  order)  before  he  was 
sent  aboard  said  ship  and  put  to  work  therein,  and  that  the  only  liglit  fur- 
nlshed  him  In  the  dark  Interior  of  said  ship  was  a  taU;>w  candle.  Petitioner 
further  shows  that  the  batclies  on  said  ship  were  not  dosed,  but  were  left 
open  and  uncovered,  although  same  were  not  In  use.  especially  what  are 
known  as  the  'bread  hatches,'  which  are  situated  in  the  side  of  the  decks 
of  the  steamship  Nlcaraguau,  which  is  a  most  unusual  place  for  a  hatch  to 
be  situated;  all  of  which  open  hatches  and  absence  of  light  your  petitioner 
shows  was  dne  to  the  fault,  laches,  and  negligence  of  tlie  said  West  India 
&  Pacific  Steamship  Company,  Limited,  Its  servants,  officers,  employes,  and 
agents,  whose  duty  It  was  to  provide  a  safe  place  in  which  your  petitioner 
could  work,  and  sufficient  light  to  enable  him  to  move  ab  ut  In  the  Interior 
of  said  ship,  as  his  said  work  might  require.  But  your  petitioner  shows  that 
the  said  West  India  &  Pacific  Steamship  Company.  Limited,  Its  officers, 
servants,  agents,  and  employes,  required  and  compelled  your  petitioner  to 
work  In  the  Interior  of  said  ship  without  taking  reasonalile  and  necessary 
precautions  for  his  safety  by  closing  said  batches,  and  providing  proper  and 
sufficient  lights,  as  it  was  their  duty  to  do,  although  said  steamship  com- 
pany, its  officers,  agents,  employes,  and  servants,  knew  that  your  petitioner 
was  working  in  said  ship.  Petitioner  further  shows  that  at  the  said  time 
he  was  a  minor,  under  the  age  of  twenty-one  years,  and  that  he  has  only 
lately  attained  bis  majority.  Petitioner  further  shows  that  about  the  hour 
of  four  o'clock  a.m.,  while  working  in  the  Interior  of  said  ship,  and  in  the 
absence  of  proper  and  sufficient  light,  yonr  petitioner,  without  fault  or  neg- 
ligence on  bis  part,  fell  through  one  of  said  open  'bread  hatches'  in  the  side 
of  the  deck  of  said  ship,  into  the  hold  of  said  ship,  a  distance  of  about 
twenty-two  feet,  falling  upon  the  iron  bottom  and  sides  of  said  ship.  Peti- 
tioner BbowB  that  by  said  fall  he  was  greatly  Injured,  bruised,  and  dam- 
aged, his  collar  bone  was  broken,  his  rigbt  arm  was  broken,  his  person 
badly  bmlsed.  Injured,  and  broken  In  sundry  places,  and  he  snffered  con- 
cussion of  the  brain." 

The  answer  of  defendant  shows,  among  other  things,  as  follows:  '^at 
It  denies  all  and  singular  the  allegations  therein  contained,  except  such  as 
may  be  hereinafter  specially  admitted.  Further  answering,  this  respondent 
admits  that  Its  steamship  Nlcnraguan  was  in  the  port  of  New  Orleans  on 
the  30th  day  of  April,  1900;  that  this  respondent  had  a  contract  with  W.  J. 
Hannon  &  Co.  to  fit  said  steamship  Xicnraguan  for  grain;  that  under  and 
by  virtue  of  said  contract  said  W.  J.  Hannon  &  Gb.  performed  certain  work 
in  the  bold  of  said  steamship  Nicaraguan;  that  the  plaintiff  herein  was  one 
of  the  employes  of  said  W.  J.  Hannon  ft  Co..  and  that  be  received  certain 
Injuries,  of  the  extent  of  which  respondent  has  no  knowledge,  while  in  the 
amploy  of  W.  J.  Hannon  &  Co.;  but  this  respondent  avers  that  it  Is  In  no 
way  or  manner  or  In  any  amount  liable  to  the  plaintiff  b^ln  by  reason 
thereof,  there  being  no  privity  of  contract  existing  between  this  reapoudent 
and  plalutllT,  and  there  being  no  obligation  arising  ex  delicto  or  by  reason 
•£  any  act  or  negligence  on  Its  part  In  faror  of  plahitiff.   Furthw  answering. 
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this  respondMit  aTon  tliat  If  plaintiff  was  Injured,  n»  alleged  in  bts  petition, 
it  was  dne  to  do  fault  or  negligence  on  Its  part,  and,  if  due  to  the  fault  or 
negligence  of  any  one  other  than  the  plaintiff  himself.  It  was  due  to  the 
fault  and  negligence  of  W.  J.  Hannon  &  Oo.,  his  employers,  with  whose  con- 
duct of  tbe  work  of  fitting  said  steamship  Xlcaraguan  for  grain  this  respond- 
ent In  no  wise  controlled  or  Interfered,  aud  at  whose  disposal  were  all  the 
necessary  aud  proper  facilities  for  lighting  tbe  said  ship,  and  otherwise  pro- 
tecting all  persons  employed  or  coming  on  board  from  Injury  and  damage; 
said  steamship  Nicaraguan  being,  at  the  date  of  said  accident,  fitted  with  a 
complete  electric  lighting  plant,  together  with  all  usual  and  necessary  ap- 
purtenances for  fully  protecting  all  persons  employed  or  coming  on  board 
said  steamship,  and  said  steamship  actunlly  hurning  at  the  time  of  said 
accident  all  lights  usual  and  necessary  for  lighting  said  steamship." 

By  a  bill  of  exceptions  It  appears  that:  "A  Jury  having  been  Impaneled, 
and  the  pleadings  having  been  read  to  the  Jury,  Mr.  Gllmore,  on  behalf  of 
the  defendant,  objected  to  all  testimony  or  evidence  on  behalf  of  the  plain- 
tiff in  this  case,  on  the  ground  tiiat  the  only  cause  of  action  that  the  plain- 
tiff has  Is  against  Wm.  J.  Hannon  ft  Oo.,  there  being  do  privity  of  contract 
between  the  plaintiff  and  tbe  defendant  and  there  being  no  obligation  aris- 
ing from  the  defendant  to  the  plaintiff  ex  delicto.  This  objection  -being 
overmled,  counsel  for  the  defendant  then  and  th«e  duly  excepted,  and 
hereby  tender  this,  their  bill  of  exceptions,  to  the  court  to  sign  and  seal,  and 
the  ct.nrt  does  hereby  sign  and  seal  the  same.** 

J.  P.  Baldwin,  for  plaintiff  in  error. 
John  C.  Wickliffe,  for  defendant  in  error. 

Before  PARDEE.  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  only  error  insisted  upon  in  this  court  is  in 
admitting  evidence  over  objections  in  support  of  the  facts  alleged 
in  the  petition.  The  question,  as  presented,  is  the  same  as  .if,  in  the 
court  below,  the  defendant  had  filed  an  exception  of  no  cause  of 
action.  The  petition  shows  that,  having  business  aboard  the  defend* 
ant  steamship,  the  petitioner  was  there  injured  by  falling  through  a 
hatch,  in  a  dark  place,  which  hatch  the  owners  had  negligently  left 
open,  without  giving  sufficient  notice  thereof,  and  charges  that  the 
owners  had  neglected  their  duty  to  provide  a  safe  place  for  petitioner 
to  work  in  said  ship,  and  had  not  taken  reasonable  and  necessary 
precautions  for  safety.  It  is  well  settled  that  the  owners  of  a  ship 
are  liable  for  injuries  to  persons  not  notified  nor  warned,  and  who 
are  lawfully  abc^rd  the  ship,  when  such  injuries  are  caused  by,  or 
directly  result  through,  negligence  in  the  construction  of  the  ship, 
the  lack  of  safe  appliances,  or  from  the  failure  to  take  reason- 
able precautions  for  the  safety  of  such  persons,  and  we  are  clear 
that  the  petition  in  this  case  avers  facts  which  show  prima  facie  that 
the  defendant  was  liable  for  the  injuries  suffered  by  the  petitioner. 
The  case  is  argued  as  though  the  petition  showed  the  case  of  a 
ship  fully  turned  over  to  a  contracting  stevedore  for  the  purpose 
of  loading  or  preparing,  with  notice  of  defects  in  dangerous  places, 
in  which  case  it  h&s  been  held  that  the  owners  are  not  liable  to  the 
employes  of  the  contractor  for  damages  arising  from  the  open  con- 
dition of  hatches  or  other  defects.  For  the  declaration  of  the  rule, 
see  The  Auchenarden  (D.  C.)  loo  Fed.  895.  That,  however,  is  not 
the  case  here,  but  rather  such  a  case  as  this  court  found  in  Burrell 
T.  Fleming  (decided  at  the  last  term)  47  C.  C.  A.  598,  109  Fed.  489, 
where  tbe  owners  were  held  liable  for  injuries  to  a  stev^ore't  e«- 
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fAoy6  {ailing  throu^^h  an  uncovered  hatch,  because  sufficient  notice 
of  the  ship^  condition  was  not  given.  The  ruling  complained  of 
was  correct.  The  record  shows  a  case  in  which  Interest  should  be 
allowed  from  the  date  of  the  verdict. 

The  judgment  of  the  circuit  court  is  amended  so  as  to  allow  legal 
interest  from  rendition  of  the  verdict,  and  as  so  amended  is  afiihned. 
AH  costs  to  be  paid  by  the  plaintiff  in  error. 


UNTTBD  STATES  T.  HORAN  at  al. 
<01ioiilt  Court  8.  D.  New  York.   December  28,  180L) 

Matioable  Watebs— Dumping  of  RBruss  Mattxr— Indtctuen'i^&dfvicibnct. 
An  indictment  based  on  Act  June  29.  1888  (25  Stat  209),  as  amended 
by  Act  Aug.  17,  1894  (23  Stat  360),  charged  tbat  M..  being  the  owner, 
and  R.,  bdng  the  master,  of  a  steamer,  "did  unlawfully  dump,"  and 
"aid  and  abet  In  the  dumping"  of,  refuse  matter  "Into  the  tidal  waters 
of  the  harbor  of  New  York,  and  the  waters  adjac^t  thereto";  the  place 
being  "at  the  Southern  district  of  New  Yorlt  within  the  admiralty  and 
maritime  Jurisdiction  of  the  United  States,  and  withbi  the  Jurisdiction 
of  this  court"  Act  March  8.  1899,  prohibited  the  discharge  of  refuse 
Into  any  navigable  waters  of  the  United  States,  etc.  Section  16  declared 
that  any  master,  pilot  or  engineer,  etc.,  who  should  Itnowingly  engage 
in  towing  any  vessel  loaded  with  refuse  matter  to  any  point  of  deposit 
in  any  harbor  or  navigable  water  elsewhere  than  ]□  certain  prescribed 
limits,  should  be  guilty  of  a  violation  of  the  act  Heidi,  that  the  indict- 
ment charged  an  offense  within  the  act  of  1899,  as  well  as  within  the 
act  on  which  It  was  based,  and  therefore  that  the  court  would  not  con- 
sider whether  the  earllor  acta  were'  repealed  by  tbe  act  of  1890. 

In  Admiralty. 

Henry  L.  Burnett,  U.  S.  Atty.,  and  William  S.  Ball,  Asst.  U,  S. 
Atty. 

Kellogg  &  Rose  (Abram  J.  Rose,  of  counsel),  for  defendants. 

THOMAS,  District  Judge.  Moran,  the  owner,  and  Riley,  the 
master,  of  a  steam  tug,  are  indicted  for  dumping  a  scow  contain- 
ing mud  at  a  prohibited  place,  hereafter  mentioned,  in  violation  of  a 
permit  issued  by  the  supervisor  of  the  harbor  of  New  York  to  the 
steam  tug,  on  the  application  of  Riley,  in  the  name  and  by  the 
authority  of  Moran.  The  indictment  is  based  on  the  act  of  congress 
of  June  29,  1888  (25  Stat.  209),  as  amended  by  the  act  of  August 
17,  1894  (28  Stat.  360).  Upon  demurrer  to  the  indictment,  it  is 
tirged,  inter  alia,  that  said  act  was  repealed  by  the  act  of  congress 
of  March  3,  1899  (30  Stat.  1121),  in  which  case  Moran,  owner,  at 
least,  would  not  be  indictable  under  any  facts  stated  in  the  indict- 
ment. The  indictment,  after  charging  the  relation  of  Moran  and 
Riley  severally  toward  the  tug  as  owner  and  master,  the  obtaining 
of  the  permit  from  the  war  department,  and  that  the  steamer  and 
icow  "were  then  and  there  subject  to  the  terms,  conditions,  and  re- 
quirements of  the  said  permit  and  its  indorsements,"  all  of  which 
are  set  out  as  appearing  in  and  on  the  permit,  further  charges  that : 

"On  the  said  10th  day  of  May  in  the  year  of  our  Lord  1901,  at  the  South- 
on  district  of  New  York,  within  the  admiralty  and  maritime  Jurisdiction 
«f  flM  Umtad  states,  and  within  the  Jurisdiction  of  tbls  eonrt;  ttw  said 
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Mlcbad  Moran,  b^ng  then  and  there  the  owner  of  the  said  steamer,  M. 
Moran,  and  the  said  Frank  S.  RUey  being  then  and  there  the  master  or 
the  same,  the  said  steamer  being  engaged  in  towing  the  said  scow  or  dumper 
number  15X,  as  aforesaid,  did  unlawfully  dump,  discharge,  and  deposit,, 
and  aid  and  abet  in  the  dumping,  discharging,  and  depositing.  Into  the  tidal' 
waters  of  the  harbor  of  Xew  Tork,  and  the  waters  adjacent  thereto,  from 
and  out  of  said  scow  or  dumper,  of  which  the  said  Mlchaele  Scotto  was  then 
and  there  the  master  and  in  charge  as  aforesaid,  the  said  mud;  and  the 
place  where  the  said  mud  was  so  dumped,  discharged,  and  deposited  aa 
aforesaid  was  at  a  place  prohibited  by  lawful  autborlty,  and  was  not  at 
the  damping,  discharging,  and  depositing  place  named  and  specified  In  the 
said  permit  and  the  indorsements  thereon,  but  deviated  therefrom." 

It  will  be  observed  that  the  indictment  alleges  that  Moran  and 
Riley  "did  unlawfully  dump,  discharge,  and  deposit,  and  aid  and 
abet  in  the  dumping,"  and  that  the  place  of  such  wrongful  act  was 
"at  the  Southern  (fistrict  of  New  York,  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  within  the  juris- 
diction  of  this  court/*  and  that  the  discharge  was  "into  the  tidal 
waters  of  the  harbor  of  New  York,  and  the  waters  adjacent  there- 
to." This  charge  would  fall  within  the  earlier  act,  and  would  also 
fall  within  the  act  of  1899,  prohibiting  such  discharge  "into  any 
navigable  water  of  the  United  States,  or  into  any  tributary  of  any 
navigable  water  from  which  the  same  shall  float  or  be  washed  into 
such  navigable  water."  Section  16  of  the  act  of  1899  also  provides: 

"And  any  and  every  master,  pilot,  and  engineer,  or  person  or  persons 
acting  In  such  capacity,  respectively,  on  board  of  any  boat  or  vessel,  who 
ahall  knowingly  engage  In  towing  any  scow,  boat  or  vessel  loaded  with 
any  material  specified  In  section  IS  of  this  act  to  any  point  or  place  of  de- 
posit or  discharge  in  any  harbor  or  navigable  water,  elsewhere  than  within 
th".  limits  d^ned  and  pormltted  by  the  secretary  of  war,  •  «  •  shall 
be  deemed  guilty  of  a  vlfdatlon  of  this  act,  and  shall  upon  conviction  be 
punished  as  berelnbtf ore  provided  in  this  section." 

Therefore,  whatever  act  governs,  the  allegations  of  the  indictment 
are  sufficient,  as  regards  the  question  of  jurisdiction.  The  court  is 
unwilling  to  pass  upon  facts  not  before  it.  The  indictment  is  suffi- 
ciently specinCi  and  the  demurrer  should  be  overruled,  with  leave 
to  plead  over. 


MERRITT  &  CHAPMAN  DERRICK  &  WRECKING  CO.  r.  CHTTBB  et  al.i 
(Circuit  Conrt  of  Appeals  Second  Circuit   Morunber  22,  1901.) 

No.  ao. 

L  ADVZBALTT—FLKADnio— Waiter  or  Mibjoikdbb. 

Where  no  exceptions  are  taken  to  a  Ilbd  In  which  separate  claims 
for  salvage  and  towage  serrices  against  dlffer<ait  defendants  are  Joined, 
objection  to  tbe  mlsjolnder.ls  waived. 

&  Balvaoe— Suit  fob  Compensation— Decree  as  between  Defendants. 

The  pleadings  and  priofs  In  an  action  to  recover  for  salvage  services, 
In  which  Judgment  was  rendered  against  an  Insurer  which  bad  con- 
tracted for  the  services,  held  not  to  authorize  the  court  to  decree  the 
payment  of  such  Judgment  by  the  company  which  owned  the  salved 
vessel,  also  a  party  defendant  on  the  ground  tiiat  in  another  proeeeding 
by  It  for  limitation  of  liability  it  had  been  permitted  to  retain  a  sum 
deducted  ftom  tiie  appraised  value  of  titie  vessd  to  pay  the  claim  of  the 
salvors.' 


a  BcvnbUShed  fimn  111  Fed.  lOOB. 
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1^  AracmUtTT— Baltaob  Award— Inteuest. 

Wliere  a  Ubelant  made  greatiy  exaggerated  and  unwarranted  claims 
for  salvage  services  and  towage  be  will  not  be  allowed  luterest  od  tbe 
amount  awarded.! 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  a  libel  for  salvage  services  in  raising  the  passenger  steam- 
boat Catskill,  which  had  been  sunk  in  collision  in  the  North  river, 
and  for  towing  her  ashore. 

The  followmg  opinions  were  delivered  in  the  court  below  by 
BROWN,  District  Judge : 

In  the  decision  previously  announced  I  held  that  Chubb  &  Son  were  not 
bound  to  pay  for  raising  and  towing  the  Catsklll  at  ordinary  contract  rates 
per  day's  work,  but  only  In  proportion  to  tbe  value  of  tbe  results  of  tbe 
salvage  operations;  and  In  tbts  view  I  apportioned  the  amount  to  be  paid 
by  the  Catsklll  Company  at  $200.  and  by  Chnbb  &  Son,  Insurers,  at  (5O0, 
making  $700  for  the  whole  salvage  service. 

Tbe  salvage  service  was,  however,  a  lien  upon  tbe  vessel  or  her  proceeds. 
Tbe  verael  was  aold  under  a  subsequent  libel  in  New  Jersey,  and  bought  in 
by  a  Uilrd  person,  In  reality,  ae  It  appears  from  tbe  statements  of  counsel, 
for  the  benefit  of  the  Catskill  Company.  The  Oatsklll  Company  received  tbe 
proceeds,  which  after  deducting  for  the  repairs  upon  tbe  vessel  prior  to  the 
sale,  netted  about  $734,  which  the  Catskill  Company  still  holds.  That  com* 
pany,  moreover.  In  limited  liability  proceedings  begun  in  this  court  and  still 
pending,  procured  an  appraisement  of  the  vessel,  and  gave  testimony  by  Its 
president  before  the  commissioner  on  appraisement,  showing  that  tbe  fair 
value  of  the  salvage  service,  which  would  be  a  lien  upon  the  vessel  or  Its 
proceeds,  would  exceed  tbe  entire  proceeds  derived  from  the  sale  of  the 
vessel  In  New  Jersey;  and  upon  this  testimony  tbe  report  of  the  commis- 
sioner was  made  allowing  this  salvage  service  as  a  deduction  from  the  value 
of  the  wreck,  which  was  therefore  considered  as  nothing,  and  he  reported 
8B  cents  as  the  only  proceeds,  which  represented  so  much  unpaid  ''freight 
pending." 

Chubb  A  Son  upon  the  payment  of  the  sum  of  $500.  under  tbe  decree  In 
this  cause  for  salvage  services,  would  by  subrogation  have  a  right  to  be 
indemnified  to  that  amount  out  of  the  proceeds  of  tbe  vessel  In  tbe  bands 
of  the  Catsklll  Company  for  which  allowance  was  made  as  a  deduction 
In  Its  favor  In  the  limited  liability  proceeding.  As  all  parties  are  before 
tibe  court  in  both  proceedings,  and  both  are  pending,  the  proper  dlsposlti  n 
of  tbe  whole  mntter  wonld  be.  In  recognition  of  tblR  whole  relation,  as  In 
the  case  of  The  Eleanors.  17  Blatcbf.  104,  im.  Ted.  Cos.  No.  4,335,  to  direct 
that  both  the  sums  of  $500  and  $200  be  paid  by  tbe  Catsklll  Company  as 
a  charge  against  the  net  proceeds  In  their  hands,  received  from  the  sale 
of  the  Catsklll  and  referred  to  In  tbe  limited  liability  proceedings.  The 
small  sum  remaining  would  probably  not  more  than  pay  tbe  costs  due  the 
Catsklll  In  the  limited  liability  proceedings,  and  no  further  accounting  for 
those  proceeds  would,  therefore,  be  necessary  In  that  proceeding;  it  t»elng 
conceded  In  tbe  brief  for  the  petitioners  thOTcln,  upon  the  report  of  the 
commissioner  on  appraisement,  that  unless  tbe  proceeds  of  tbe  sale  of  the 
vessel  were  thus  applied,  tboy  must  be  brought  Into  court  by  further  order. 

A  decree  may  be  settled  on  notice  In  accordance  herewith. 

Settlement  of  tbe  Decree. 
(November  29, 1891t.) 

Tbe  decree  previously  directed  Is  for  the  best  Interest  of  every  party 
concenied,  and  one  competent  for  the  court  to  make.  The  technical  objec- 
tions raised  seem  to  me  mistaken. 

1.  Tbe  libel  was  filed  to  recovw  compensation  for  services  of  a  salvage 

3  Salvage  awards  in  federal  courts,  see  note  to  The  Lamiugton.  30  0.  C 
A.  2S0. 
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eliaracter,  and  for  notbing  elB&  The  claim  being  based  upon  an  alleged 
oontract.  founded  on  tbe  defendants'  request,  and  tbe  suit  being  In  personam, 
It  was  proper  to  state  tbe  case  In  tbe  Introduction  to  the  libel  as  eitbw  a 
"cause  of  salvage,"  or  as  a  "cause  of  contract."  Neither  form  la  necessarily 
exclusive  of  tbe  other,  or  very  materlaL 

2.  After  tbe  exceptions  to  the  original  libel,  the  statement  of  separate 
claims  against  tbe  different  defendants  In  the  amended  libel,  was  of  course 
technically  objectionable;  but  no  exception  was  taken  to  the  amended  Itbel 
and  objection  to  it  was  waived,  and  for  tbe  convenience  of  all,  the  trial 
proceeded  upon  tbe  amended  libel  by  consent  - 

3.  Tbe  objectiOQ  that  tbe  facts  stated  In  tbe  last  opinion  were  not  before 
the  court.  Is  a  mistake.  All  the  matters  there  refi-rred  to  were  either 
proved,  or  had  been  repeatedly  stated  by  counsel  In  the  three  or  four  pre- 
ceding hearings  of  tbe  case,  as  facts  in  tbe  cause,  commented  on  and  submitted 
to  tbe  court  as  admitted  facts.  Tbe  record  In  the  limited  liability  proceedings 
of  tbe  CatskUl,  had  been  three  times  presented  for  the  Inspection  of  the 
court,  upon  as  many  different  arguments,  and  was  mlnately  examined.  Tbe 
sale  ander  the  New  Jersey  libel,  appears  from  the  evidence  In  the  steno- 
grapher's notes;  and  the  sum  of  about  $784  was  stated  and  acqnlesced 
in  without  contradiction,  as  the  net  resnlt  All  the  facts  presented  and 
submitted  to  the  court  as  a  part  of  tbe  case,  belong  to  tbe  "record"  when 
made  up.  That  these  matters  do  not  all  appear  In  the  stenographer's  notes 
is  of  no  Importance.  A  case  may  be.  and  occasionally  is,  dismissed  upon  the 
opening  of  counsel  alone,  when  there  Is  no  other  record  of  the  hearing 
than  'the  statements  of  counsel. 

4.  Tbe  record  in  the  limited  liability  proceedings  of  the  Catsklll  Company, 
showed  that  tbe  company  In  tbe  appraisement  of  the  vessel  retained  moneys 
on  account  of  the  very  services  for  which  the  libelants  seek  a  recovery  In 
this  suit  Had  not  that  company  been  allowed  to  retain  those  moneys  in 
order  to  meet  this  claim.  It  must  have  been  paid  Into  court  The  Catsklll 
Company  having  thus  procured  an  allowance  to  them  of  the  $734  as  s 
deduction  from  the  amount  to  be  paid  Into  court  on  tbe  appraisement  of 
the  vessel  on  account  of  this  very  claim,  is  estopped  from  asserting  that  they 
bold  these  moneys  on  any  other  account  except  such  allowance  by  way  of 
costs  as  might  be  awarded  to  the  company  out  of  It  The  residue  of  those 
moneys  thus  became  In  fact  the  primary  fund  for  the  payment  of  tbe  claim 
m  suit.  Tbe  simplest  eqnity,  therefore,  requires  that  the  Catsklll  Company, 
a  codefenOont  holding  the  fund  primorlly  applicable  to  pay  this  claim, 
should  be  decreed  to  apply  It  thereto,  before  Chubb  &  Son  are  personally 
called  on  to  pay  It  though  the  latter  remain  liable  for  It  If  not  collected  from 
the  Catskill  Company.  "All  the  processes  and  modes,  both  of  practice  and 
decision,"  in  the  admlrnlty  courts,  says  Lowell.  J.,  "are  equitable."  Rich- 
mond V.  Copper  Co.,  2  Low.  315,  316.  Fed.  Cns.  No.  ll.sno.  Such  a  decision 
Is  In  strictest  accord  with  the  ordinary  practice  In  admiralty  to  recognize 
the  equitable  rights  of  codefendants.  It  is  the  same  In  principle  as  the 
OBual  form  of  decree  in  collision  canses,  where  the  damages  are  divided 
between  two  codefendants.  In  such  cases  each  Is  Indlvldnnlly  liable  for  the 
whole  amount  Yet  the  right  of  each  defendant  to  have  the  other  primarily 
charged  with  the  payment  of  one-half  of  tbe  damages  for  the  protection  ot 
the  former.  If  collectible.  Is  an  absolute  right:  and  a  decree  that  docs  not 
recognize  and  protect  that  right.  Is  erroneous.  Tbe  Alnbnma  and  Thp  Game- 
cock. 92  U.  S.  605,  23  Ed.  763.  See  Tbe  Sailor  PHnce.  1  R«n.  461.  Fed. 
Cas.  Xo.  12.219.  And  as  the  Catskfll  Company  defendant  holds  the  money 
reserved  on  acconnt  of  this  claim,  which  It  Is  estopped  to  deny,  the  defendant 
must  be  primarily  charged  with  payment 

Besides  this  evident  equity,  other  circumstances  require  that  the  court 
Sbonid  make  this  decree;  namely,  that  If  not  made,  tlie  net  proceeds  re- 
maining In  the  hands  of  the  Catsklll  Company  would  immedlntoiy  become  a 
sonrce  of  three  Independent  claims,  viz.:  (1)  The  cinim  of  Cliubb  &  Son  by 
subrogation  for  their  payment  on  this  decree;  CD  the  cl.nlm  of  tbe  Sea  In- 
surance Company  by  reas  n  of  Its  payment  In  fnll  of  a  valued  pnllcy  on  the 
Catskill;  and  (3)  the  St.  .rohns'  claimants  for  one-half  the  amount  paid  by 
tbe  St  Johns  on  Miller's  claim  agaln»t  the  two  vessels.  Knch  of  thes-c 
dalBU  would  Involve  no  small  amount  of  litigation,  trouble  and  expense. 
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Tbla  shonld  be  avoided  by  the  application  of  ttaoee  moneys  where  tbey  be- 
long, and  lo  payment  of  the  salvage  services;  and  this  dlspodtkMi  ■Oftma 
to  me  to  be  tn  the  manifest  interest  of  all  the  parties  alike. 

6.  The  objection  that  the  decree  gives  the  whole  value  of  the  wreck  as 
compensation  for  these  services.  Is  only  apparent  and  not  reaL  The  qne»> 
Hon  of  the  precise  value  of  the  wreck  did  not  arise.  There  Is  no  doubt 
from  the  circumstances  proved  and  admitted,  that  the  vnlne  of  the  wreck 
was  much  greater  tlian  the  net  proceeds.  I  excluded  evidence  on  this  point, 
however,  as  unnecessary  and  likely  to  involve  a  protracted  examlnatioa 
with  no  useful  result,  Inasmuch  as  the  libelant,  as  a  constructive  party,  was 
bound  by  the  result  of  the  sale  In  admiralty  (evidently  procured  by  tlie 
Catsklll  Company  for  Its  own  benefit)  as  much  as  If  the  sale  bad  been  upon 
the  libelant's  own  demand.  Thns  the  libelant  not  being  entitled,  as  I  found, 
to  compensation  on  a  quantum  meruit,  or  pay  by  day's  work,  was  stopped 
from  cittlmfng  more  than  the  net  proceeds  of  the  sale;  whUe  the  CatsklU 
Coiii]i;iiiy  by  Its  proceedlugs  on  the  appraisement  in  limited  liability.  In 
whicli  its  president  bad  testified  that  the  salvage  services  were  wortli  from 
$2,000  to  Si3,000,  and  having  1>een  allowed  to  retflln  all  the  net  proceeds  on 
account  of  those  services,  was  equally  estopi>ed  from  claiming  those  services 
to  be  less.   Further  pn  of  on  values  was,  therefore,  unnecessary. 

6.  Ko  error  or  mistake  as  to  the  facts  being  suggested,  the  decree  should 
be  as  formerly  indicated. 


James  £.  Carpenter,  for  appellant  Merritt  &  Chapman  Derrick  & 
Wrecking  Co. 

Robt.  D.  Benedict,  for  appellant  Catskill  &  N.  Y.  Steamboat  Co. 
Joseph  Larocque,  Jr.,  for  appellees. 

Before  WALLACE,  LACOMBE.  and  TOWNSEND.  Circuit 


PER  CURIAM.  From  the  testimony  in  the  case  we  are  satisfied 
that  the  services  of  the  libelant  in  and  about  the  raising  of  the  wreck 
of  the  Catskill  were  rendered  upon  an  agreement  with  Chubb  &  Son 
that  they  should  be  compensated  for  as  salvage  services  only  in  pro- 
portion to  value  of  remnants  salved.  We  see  no  reason,  upon  the 
testimony,  to  question  the  propriety  of  the  amount  found  by  the 
court  ($500).  Under  the  pleadings,  and  upon  the  proofs,  we  think 
the  district  court  erred  in  decreeing  for  this  sum  against  the  steam- 
boat company.  The  decree  should  have  been  against  Chubb  &  Son, 
If  they  are  entitled  to  recover  over  against  the  company  by  reason  of 
its  improperly  retaining  proceeds  of  sale,  they  may  do  so  by  proper 
proceedings.  We  find  upon  the  evidence  in  the  record  that  the  only 
services  rendered  by  the  libelants  for  the  Catskill  &  New  York 
Steamboat  Company  or  for  its  benefit  were  the  towage  services  ren- 
dered at  its  request  after  the  vessel  had  been  raised.  We  find  no 
competent  evidence  in  the  record  as  to  the  value  of  these  services, 
aside  from  the  admission  in  the  answer  of  the  company  that  they 
were  worth  $100.  Although  separate  controversies  a^inst  diflferent 
parties  were  joined  in  the  same  libel,  there  was  no  objection,  and  the 
cause  was  tried  as  though  the  joinder  were  proper.  The  only  decree 
authorized  by  the  evidence  was  a  decree  against  Chubb  &  Son  for 
$500,  and  against  the  steamboat  company  for  $100.  In  view  of  the 
exaggerated  claims  made  by  the  libelant,  no  interest  should  be  al- 
lowed as  against  either  respondent. 

Decree  is  reversed  and  cause  remanded,  with  instructions  to  de- 
cree in  conformity  with  this  opinion. 


Judges. 
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am  TRUST.  SAFB  DEPOSIT  &  SURBTT  CO.  T.  GLENOOVB  GBANITB 

00. 

(Clrcolt  Court  of  Appeals,  Third  Olrcalt   January  24,  1902.) 

N0.1R. 

ArviDAViT  ov  Defbnsk— Sufficiency — Former  Judgment. 

Affidavit  of  defense.  Id  action  against  T.,  as  surety  of  0.,  on  a  bond 
conditioned  to  pay  any  Judgment  that  plaintiff  might  recover  against 
C.  on  a  lien  claim.  Is  flbfflcient  to  present  a  prima  facie  defense,  and 
prevent  a  summary  judgment,  where  It  alleges  that  plaintiff  sued  T. 
and  G.  in  a  ^'ew  York  court  to  recover  such  sum  as  might  be  determined 
to  be  due  plaintiff  from  them  under  the  bond;  that  said  action  was 
proceeded  with  fully  and  on  Its  merits,  and  that  It  was  there  adjudicated 
that  plaintiff  could  recover  nothing  against  T.;  and  a  judgment  of  the 
New  York  court  la  set  out,  finding  for  plaintiff  against  C,  but  finding 
that  plaintiff  was  a  foreign  corporation,  and  had  failed  to  prove  that 
It  had  procured  tbe  certificate  required  to  entitle- It  to  do  bnsinen  la 
and  ane  In  tiie  state,  and,  as  against  T..  dismissing  the  complaint 

Dallas,  Circuit  Judge,  dlssokting. 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 

Lincoln  L.  Eyre,  for  plaintiff  in  error. 

Horace  L;  Cheyney  and  Laroy  S.  Gove,  for  defendant  in  error. 
Before  ACHESON.  DALLAS,  |ind  GRAY.  Circuit  Judges. 

ACHESON.  Circuit  Judge.    This  writ  of  error  is  brought  for  the 
reversal  of  a  judgment  entered  against  the  defendant  below  (the 
plaintiff  in  error)  for  want  of  a  sufficient  affidavit  of  defense.  The 
Glencove  Granite  Company,  a  corporation  of  the  state  of  Maine, 
on  February  25,  1901,  brought  an  action  in  the  court  below  against 
the  City  Trust,  Safe  Deposit  &  Surety  Company,  a  corporation  of 
the  state  of  Pennsylvania,  upon  a  bond  given  to  the  plaintiff  by 
Patrick  Costello,  as  principal,  and  the  defendant  company,  as  surety, 
whereby  the  obligors  jointly  and  severally  undertook  to  pay  to  the 
Glencove  Granite  Company  the  amount  of  any  judgment,  not  ex- 
ceeding $8,279,  which  might  be  recovered  in  an  action  upon  the 
claim  or  demand  specified  in  a  certain  notice  of  lien  filed  by  the 
plaintiff  against  moneys  due  Costello  from  the  city  of  New  York 
under  a  specified  street-paving  contract;  and  the  plaintiff's  state- 
ment of  claim  in  this  suit  averred  that  the  plaintiff  brought  an  action 
in  the  supreme  court  of  the  state  of  New  York,  in  the  county  of 
New  York,  to  foreclose  said  lien,  against  said  Patrick  Costello, 
and  that  therein  a  judgment  or  decree  was  entered  in  favor  of  the 
plaintiff  against  Costello  in  the  sum  of  $5,860.31,  together  with  the 
sum  of  $402.22  costs, — in  all,  the  sum  of  $6,266.53.   The  defendant 
company  filed  an  affidavit  of  defense,  which  averred  that  on  or  about 
May  5,  1899,  the  plaintiff,  the  Glencove  Granite  Company,  brought 
suit  against  Patrick  Costello  and  the  City  Trust,  Safe  Deposit  & 
Surety  Company  in  the  supreme  court  of  the  county  of  New  York, 
in  the  state  of  New  York,  to  recover  such  moneys  as  might  be  in 
said  suit  determined  to  be  due  said  Glencove  Granite  Company  by 
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said  Patrick  Costello  and  said,  the  City  Trust,  Safe  Deposit  &  Surety 
Company  by  virtue  of  the  terms  and  provisions  of  their  bond  sued 
upon  in  the  present  action;  that  the  defendant  company  was  served 
with  process  in  said  former  suit,  and  entered  an  appearance  in  that 
action,  and  that  the  same  "was  duly  proceeded  with,  fully  and  upon 
the  merits  thereof,  for  the  same  cause  of  action  as  now  here  and 
again  sued  upon,  and  between  the  same  parties,  with  the  addition 
of  said  Patrick  Costello  and  the  city  of  New  York" ;  that  after  issue 
joined,  in  accordance  with  the  practice  an(^law  of  the  state  of  New 
York,  and  by  consent  ot  all  the  parties,  the  case  was  tried  upon  all 
questions  of  fact  and  law  before  one  of  the  justices  of  said  supreme 
court  without  a  jury ;  and  that,  in  pursuance  of  the  decision  rendered 
in  that  proceeding,  "a  judgment  was  rendered  by  said  court,  and 
duly  filed,  in  favor  of  the  said  the  City  Trust,  Safe  Deposit  &  Surety 
Company,  and  against  the  Glencove  Granite  Company,  whereby  it 
was  adjudicated  that  the  said  Glencove  Granite  Company  could  not 
recover  anything  whatsoever  against  the  City  Trust,  Safe  Deposit 
&  Surety  Company,  with  a  further  order  or  judgement  against  said 
plaintiff  for  the  payment  of  costs."  And  the  affidavit  of  defense 
averred  that  said  judgment  "now  stands  unappealed  from  and  un- 
reversed, and  as  a  final  judgment  in  said  cause."  A  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  having,  been  taken, 
the  defendant  company,  "with  leave  of,  and  in  pursuance  of,  the 
order  of  the  court,"  filed  a  supplemental  affidavit  of  defense,  and, 
as  part  thereof,  attached  thereto  a  full  and  true  copy  of  the  judgment 
entered  by  the  supreme  court  of  the  state  of  New  York,  referred  to 
in  the  original  affidavit  of  defense.  Referring  to  this  copy,  we  find 
that  the  judgment  recites  that  the  "issues  in  this  action  to  foreclose 
a  municipal  lien  against  the  defendant  Patrick  Costello,  as  contractor, 
and  the  defendant  the  City  Trust,  Safe  Deposit  &  Surety  Company 
of  Philadelphia,  as  surety  therefor,"  came  on  for  trial  before  the 
Honorable  Charles  H.  Truax,  one  of  the  justices  of  the  court,  who 
made  and  filed  his  decision,  "wherein  and  whereby  he  found  and  de- 
cided that  the  plaintiff  was,  and  still  is,  a  foreign  corporation  organ- 
ized under  the  laws  of  the  state  of  Maine,  and  that  the  defendant  the 
City  Trust,  Safe  Deposit  &  Surety  Company  of  Philadelphia  was,  and 
still  is,  a  foreign  corporation  organized  under  the  laws  of  the  state 
of  Pennsylvania,  and  lawfully  transacting  business  in  the  state  of 
New  York ;  that,  as  against  the  defendant  the  said  City  Trust,  Safe 
Deposit  &  Surety  Company  of  Philadelphia,  the  plaintiff,  the  Glen- 
cove Granite  Company,  had  failed  to  prove  that  it  had  procured  from 
the  secretary  of  state  the  certificate  required  by  section  of  the 
general  corporation  law,  for  the  purpose  of  authorizing  the  said  plain- 
tiff to  do  business  in,  and  sue  in  the  courts  of,  the  state  of  New  York, 
as  a  foreign  corporation;  that  the  plaintiff  cannot  recover  in  this 
action  against  the  bond  of  the  said  defendant  the  City  Trust,  Safe 
Deposit  &  Surety  Company  of  Philadelphia,  given  to  dischai^e  the 
plaintiff's  lien  herein,  and  that  the  complaint  of  said  plaintiff,  as 
against  said  defendant,  be  dismissed,  with  costs  to  said  defendant 
the  City  Trust,  Safe  Deposit  &  Surety  Company  of  Philadelphia, 
against  said  plaintiff";  and  then,  after  further  recitals  of  findings  by 
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said  justice  as  to  the  paving  contract  between  Patrick  Costello  and 
the  city  of  New  York,  the  work  done,  and  amount  due  thereunder, 
the  furnishing  of  materials  for  the  work  to  Costello  by  the  plaintiff, 
the  filing  of  the  plaintiff's  notice  of  lien,  and  the  giving  by  Costello, 
as  principal,  and  the  City  Trust,  Safe  Deposit  &  Surety  Company,  as 
surety,  of  the  bond  aforesaid,  whereby  the  plaintiff's  Hen  was  dis- 
charged, the  judgment  proceeds  thus : 

*'Now.  on  reading  and  filing  the  snmiuons.  complaint,  answers  of  tbc  de- 
fendants. Patrick  Costello  and  the  Qty  Trust,  Safe  Deposit  &  Surety  Com- 
pany of  Philadelphia,  the  decision  of  Mr.  Justice  Tniax,  and  on  motion  of 
Frederick  J.  Swift.  Esq.,  attorney  for  the  defeiiilnnt  the  City  Trust  Safe  De- 
posit &  Surety  Company  of  Philadelphia.  It  Is  ordered  and  adjudged  that  the 
complaint  of  the  idalntlCf  herein,  the  Glencore  Granite  Oorapaoy,  as  ugnlnst 
the  defendant  the  City  Trust.  Safe  Deposit  &  Surety  Company  of  Phila- 
delphia, be  dismissed,  and  that  the  defendant  the  City  Trust,  Safe  Deposit 

6  Surety  Company  of  Philadelphia  recover  of,  and  have  Judgment  against, 
tlie  plaintiff,  the  Glencove  Granite  Company,  for  Its  costs,  aiuountlng  to  the 
ram  of  988.10.  And  It  Is  further  ord«red,  adjudged,  and  decreed  that  thft 
plaintiff,  the  Glencove  Granite  Company,  recover  of.  and  have  Judgment 
against,  the  defendant  Patrick  Costello  for  the  sum  of  95,860.31,  together 
with  the  son  of  $406.22,  costs  adjusted  as  aforesaid,  amounting  in  all  to  the 
■nm  of  96.266^"  ' 

Evidently  this  judgment  against  Costello  is  the  same  judgment 
briefly  recited  in  the  plaintiff's  statement  of  claim,  and  which  recital 
is  an  essential  part  of  the  statement.  It  thus  appears  that  in  the 
same  action  in  which  the  plaintiff  company  recovered  its  judgment 
against  Costello,  upon  which  it  relies  to  make  out  its  case  here,  the 
plaintiff  proceeded  against  the  present  defendant  company  to  charge 
it  upon  the  bond  here  sued  on,  and  it  was  there  decided  that  the 
plaintiff  could  not  recover  thereon,  and  judgment  was  rendered  dis- 
missing the  plaintiff's  complaint  as  against  this  defendant.  We  do 
not  have  before  us  the  whole  record  in  the  former  action,  but  the 
original  affidavit  of  defense  here  averred  that  that  action  "was  duly 
proceeded  with,  fully  and  upon  the  merits  thereof,  for  the  same  cause 
oi  action  as  now  here  and  again  sued  on,"  and  that  it  was  there  "ad- 
judicated that  the  Glencove  Granite  Company  could  not  recover  any- 
thing whatsoever  against  the  said  the  City  Trust,  Safe  Deposit  & 
Surety  Company";  and  those  averments,  we  think,  are  consistent 
with  the  terms  of  the  judgment  brought  upon  this  .ecord  by  the 
supplemental  alHdavit  of  defense.  The  controlling  question,  then,  is 
whether  the  original  and  supplemental  affidavits  of  defense  were  suf- 
ficient to  prevent  a  summary  judgment  against  the  defendant  com- 
pany, which  deprived  it  of  the  opportunity  of  proving  the  facts  al- 
leged. Upon  this  question  our  opinion  is  with  the  plaintiff  in  error. 
We  .think  that  the  averments  of  the  defendant's  affidavits,  taken  in 
connection  with  the  New  York  judgment  itself,  {»'esented  a  good 
|»ima  fade  defense  to  the  plaintiff's  statement  of  claim.  Extrinsic 
evidence,  not  inconsistent  with  the  record,  nor  impugning  its  verity, 
is  admissible  to  show  what  matters  were  involved  in  a  former  action, 
and  to  apply  the  judgment  and  give  effect  to  the  adjudication  actually 
made.  Miles  v.  Caldwell,  2  Wall.  35,  17  L.  Ed.  755 ;  Davis  v.  Brown, 
94  U.  S.  423,  24  L.  Ed.  204;  Wilson's  Ex'r  v.  Deen,  121  U.  S.  525, 

7  Sup.  Ct.  1004,  30  L.  Ed.  98a   But,  independently  of  the  averments 
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of  the  affidavits  of  defense;  the  judgment  in  the  former  action,  upon 
its  face,  discloses  enough  to  prevent  a  summary  judgment,  withont 
trial,  against  the  defendant  in  the  present  suit,  liie  finding  that  the 
plaintiff,  a  foreign  corporation,  had  failed  to  show  that  it  had  pro- 
cured the  certificate  required  by  law  to  authorize  it  to  do  business 
in  the  state  of  New  York,  undoubtedly  was  a  finding  responsive  to 
an  issue  tendered  by  the  pleadings,  as  between  the  Giencove  Granite 
Company  and  the  City  Trust,  Safe  Deposit  &  Surety  Company. 
W.  P.  Fuller  &  Co.  v.  Schrcnk,  58  App.  Div.  222,  225,  68  N.  Y. 
Supp.  781.  Moreover,  that  finding  went  to  the  merits  of  the  case. 
It  related  to  a  substantial  matter.  It  sustained  a  defense  which  in- 
volved the  rights  of  the  parties.  It  went  to  the  plaintiff's  right  of 
action.  McCanna  &  Frazer  Co.  v.  Citizens'  Trust  &  Surety  Co., 
24  C.  C.  A.  II,  76  Fed.  420,  39  U.  S.  App.  (third  circuit)  332;  Miller 
v.  Ammon,  145  U.  S.  421,  12  Sup.  Ct.  884,  36  L.  Ed.  759.  Now, 
the  situation  is  this :  The  judgment  against  Costello  is  an  essential 
part  of  the  plaintiff's  case  against  the  surety  in  the  bond  in  suit.  Yet 
the  record  showing  that  judgment  also  shows  a  judgment  in  favor 
of  the  surety,  and  a  finding  and  decision  adverse  to  the  plaintiff's 
right  of  action.  We  think,  therefore,  that,  as  the  case  now  stands, 
there  appears  at  least  a  prima  facie  defense.  The  apparent  obstacle 
to  a  recovery  may  be  open  to  explanation,  and  thus  put  out  of  the 
way.  Again,  if  the  statutory  inhibition  against  doing  business  ope- 
rates only  on  the  remedy,  and  may  be  lifted  if  the  delinquent  corpo- 
ration is  able  to  procure  out  of  time  the  issuance  by  the  secretary  of 
state  of  the  required  certificate  (Neuchatel  Asphalte  Co.  v.  City  of 
New  York,  155  N.  Y.  373;  377,  49  N.  E.  1043),  it  may  be  competent 
for  the  plaintiff  to  show  here  that  it  obtained  such  a  certificate  since 
the  former  trial,  or  even  before.  Upon  these  questions  we  intimate 
no  opinion.  We  hold  simply  that  the  affidavits  of  defense  sufficiently 
met  the  plaintiff's  statement  of  claim,  and  that  the  same  should  have 
gone  to  trial. 

The  judgment  for  want  of  a  sufficient  affidavit  of  defense  is  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court  for  further  pro- 
ceedings. 

DALLAS,  Circuit  Judge  (dissenting).  Affidavits  of  defense  are 
exacted  for  the  purpose  of  avoiding  the  expense,  vexation,  and  delay 
of  trial  in  any  case  in  which  the  defendant  cannot,  upon  oath  or 
affirmation,  deny  some  material  allegation  of  the  plaintiff,  or  him- 
self allege  any  fact  or  state  of  facts  which,  if  established  to  the  satis- 
faction of  a  jury,  would,  as  matter  of  law,  support  a  verdict  in  his 
favor.  If  none  be  filed  during  the  lawfully  prescribed  period,  the 
plaintiff  becomes  entitled  to  a  judgment  as  of  course,  but,  if  an  affi- 
davit be  interposed  which  he  avers  to  be  insufficient  to  preclude  an 
immediate  adjudication  in  his  favor,  an  issue  resembling  that  which 
arises  upon  a  demurrer  to  a  plea  is  presented,  and  that  issue  is  for  de- 
cision upon  the  facts  alleged,  and  upon  them  only.  But  an  affidavit 
of  defense  differs  materially  from  a  plea.  In  a  plea  all  things  may 
be  pleaded  according  to  the  pleader's  conception  of  their  legal  effect, 
■subject  to  the  consequence  that  a  mistake  in  stating  their  legal  effect. 
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if  apparent  upon  the  face  of  the  pleading,  is  fatal  on  demurrer,  and, 
if  not  apparent,  is  fatal  in  evidence  (Gould,  PI.  c.  3,  §§  174,  176); 
whereas  in  an  affidavit  of  defehse  the  facts  themselves  must  be  pre- 
sented, in  order  that  the  court  may  determine  whether,  if  found  by 
a  jury,  their  legal  effect  would  or  would  not  be  to  establish  a  valid  de- 
fense. Where  the  Pennsylvania  system  of  practice  is  not  pursued,  a 
plea  may,  by  bare  averment,  however  baseless,  coerce  a  formal  trial ; 
but  where,  as  in  this  jurisdiction,  that  practice  is  followed,  an  afH- 
davit  that  merely  avers  a  defense,  without  disclosing  the  fundamental 
facts  which  constitute  it.  will  not,  in  any  case,  suffice  to  postpone  a 
final  decision.  This  distinction  has,  I  think,  been  generally  recog- 
nized, and  upon  its  observance,  as  I  believe,  is  dependent  the  attain- 
ment of  the  object  which  the  provision  for  affidavits  of  defense  was 
intended  to  accomplish.  Therefore  affidavits  of  this  sort  should 
state  facts,  not  conclusions ;  and  these,  though  they  need  not  be  set 
forth  with  technical  exactness,  should  be  made  to  appear  with  at 
least  reasonable  clearness  and  certainty.  Equivocal  statements  will 
not  be  ben^ciftlly  interpreted,  nor  any  avoidable  ambiguity  be  aided 
by  intendment.  McBrier  v.  Marshal!,  126  Pa.  396,  17  Atl.  647;  Erie 
City  V.  Brady,  127  Pa.  175,  17  Atl.  885;  Bank  v.  Stadelman,  153  Pa. 
637,  26  Atl.  201 ;  Comly  v.  Bryan,  5  Whart.  265 ;  Bardsley  v.  Delp, 
88  Pa.  420;  l\ck  V.  Jones,  70  f*a.  84;  Consumers'  Gas  Co.  v.  Ameri- 
can Electric  Const.  Co.,  i  C.  C.  A.  663,  50  Fed.  778;  Reed  v.  Ray- 
mond (C.  C.)  37  Fed.  186. 

The  affidavit  which  was  iirst  filed  in  the  present  case  did  not  meet 
these  authoritatively  established  requirements.  It  did  not  state  that 
the  New  York  judgment  was  rendered  upon  the  merits,  but  only  that 
"said  action  *  •  *  was  duly  proceeded  with,  fully  and  upon  the 
merits" ;  and  though  it  did  state  that,  by  consent,  the  case  was  tried 
before  one  of  the  justices  upon  all  questions  of  fact,  as  well  as  of  law, 
without  a  jury,  this,  I  think,  must  be  understood  as  meaning  nothing 
more  than  that  the  parties  agreed  to  waive  a  jury.  Tt  cannot  be 
taken  to  mean  that  it  was  stipulated  that  the  justice  should  decide 
the  case  upon  its  merits,  and  not  otherwise;  and  that  he  actually  did 
so  decide  it  is  nowhere  suggested,,  unless  by  very  dubious  inference, 
although  nothing  could  have  been  easier  than  to  have  distinctly  and 
directly  averred  that  he  did,  and  to  have  annexed  a  copy  of  the  record, 
so  that  the  court  might  determine  whether  or  not  that  averment 
could  be  verified.  Consumers'  Gas  Co.  v.  American  Electric  Const. 
Co.,-  I  C.  C.  A.  664,  50  Fed.  778.  But  instead  of  adopting  this  in- 
genuous, and  therefore  proper,  mode  of  stating  this  defense,  resort 
was  had  to  the  "uncandid  and  evasive"  presentment  of  what  are 
really  "conclusionft  of  law,  carefully  stated  so  as  to  appear  to  be 
^ts."  Erie  City  v.  Brady,  supra.  The  court  below,  however,  did 
not  at  once  enter  judgment,  ibut  ordered  the  filing  of  a  supplemental 
affidavit  of  defense ;  and  the  defendant  availed  itself  of  the  privilege 
thus  accorded,  by  filing,  "with  the  leave  of,  and  in  pursuance  of  the 
order  of,  the  court,"  an  additional  affidavit,  which,  though  called 
"supplemental,"  was  substantially  and  in  effect  a  substituted  one. 
This  second  affidavit  reasserts  the  entry  of  a  judgment  in  the  pro- 
ceeding to  which  reference  had  been  made  in  the  first  one,  but  it 
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further  declares,  with  respect  to  that  judgment,  "that  a  fuU,  true,  and 
correct  copy  is  hereto  attached,  and  to  be  taken  as  a  part  of  this  sup- 
plemental affidavit  of  defense."  To  what,  then,  was  the  court  to 
look  for  enlightenment  in  endeavoring  to  determine  what  the  su- 
preme court  of  New  York  had  actually  adjudicated?  Surely,  as  it 
seems  to  me,  to  this  full,  true,  and  correct  copy,  and  to  it  exclusively; 
for,  apart  from  it,  there  was  nothing  before  the  court  but  the  simu- 
lated and  unavailing  averment  that  the  action  had  been  proceeded 
with  upon  the  merits.  Now,  what  does  the  copy  which  the  defendant 
relied  on  disclose  ?  It  recites  that  testimony  had  been  presented  by 
the  plaintiff,  the  Glencove  Granite  Company;  that  the  defendants, 
Patrick  Costello  and  the  City  Trust,  Safe  Deposit  &  Surety  Company 
of  Philadelphia,  had  separately  moved  for  a  dismissal  of  said  com- 
plaint as  against  each  of  the  defendants ;  that  said  testimony  and  the 
arguments  on  said  motions  to  dismiss  had  been  heard  and  considered 
by  the  justice,  and  that  he  had  found  and  decided  that  the  plaintiff, 
the  Glencove  Granite  Company,  was  a  foreign  corporation,  and  that 
it  had  failed  to  prove,  as  against  the  City  Trust,  Safe  Deposit  & 
Surety  Company  of  Philadelphia,  that  it  (the  Glencove  Company) 
had  procured  the  certificate  required  by  the  law  of  New  York  for  the 
purpose  of  authorizing  it  to  do  business  in,  and  to  sue  in  the  courts 
of,  that  state,  and  "that  the  plaintif!  cannot  recover  in  this  action 
against  the  bond  of  the  said  defendant  the  City  Trust,  Safe  Deposit 
&  Surety  Company  of  Philadelphia,  given  to  discharge  the  plaintiff's 
lien  herein,  and  that  the  complaint  of  said  plaintiff  as  against  said 
defendant  be  dismissed,  with  costs  to  said  defendant  the  City  Trust, 
Safe  Deposit  &  Surety  Company  of  Philadelphia,  against  said  plain- 
tiff/' Not  until  after  the  disposition  then  about  to  be  made  of  the 
case  as  against  the  defendant  last  named  had  been  thus  indicated 
were  the  intrinsic  grounds  of  action  at  all  adverted  to,  but  immedi- 
ately thereafter  they  were  recited  as  prefatory  to  the  conclusion 
"that  the  plaintiff  was  entitled  to  judgment  against  the  defendant 
Patrick  Costello,"   Then  followed  the  judgment,  in  these  words: 

*'NoTr,  on  rending;  iind  flllDg  the  sotnmoDs.  complaint,  answm  of  the  de- 
fMidRntR.  mtrlck  Costello  and  the  City  Trust  Safe  Deposit  &  Surety  Com- 
pany of  Philadelphia,  the  decision  of  Mr.  Justice  Truax,  and  on  motion  of 
Frederlclt  J.  Swift.  Esq..  attorney  for  the  defendant  the  City  Trost  Safe 
Doimit  &  Surety  Company  of  Philadelphia.  It  Is  ordered  and  adjnd^  that 
the  complaint  of  the  plaintiff  herein,  the  tilencore  Granite  Company,  as 
sfERlnst  the  defendant  the  Olty  Trust  Safe  Deposit  ft  Surety  Company  of 
Philadelphia,  be  dismissed,  and  that  the  defendant  the  City  Trust,  Safe  De- 
posit &  Surety  Company  of  PhUndelphls  recover  of.  and  have  judgrraoiit 
agolniit.  the  plaintiff,  the  Glencove  Granite  Oompaay.  for  Its  costs,  amounting 
to  the  snm  of  $Si>.10.  And  It  Is  further  ordered,  adjudfied.  and  decreed  that 
the  plaintiff,  the  Glencove  Granite  Company,  recover  af.  and  hove  Judj^ent 
nfniinst.  the  defendant  Patrick  Costello  for  the  sum  of  $5.Sii0.31,  together 
with  the  sum  of  ^106,22,  costs  adjusted  as  aforesaid,  amounting  In  all  to  the 
sum  of  $6,208.53." 

Nothing,  as  I  view  it,  could  be  clearer  than  the  showing  of  this 
record.  Each  of  the  defendants  had  separately  moved  to  dismiss. 
As  to  one  of  them — the  City  Trust,  Safe  Deposit  &  Surety  Com- 
pany— that  motion  was  allowed,  upon  the  grouud  that,  as  to  it,  the 
plaintiff  had  failed  to  prove  that  it  was  authorized  to  sue  in  a  court 
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of  New  York ;  and  upon  that  ground  solely,  for  the  purpose  of  the 
enactment  under  which  the  decision  was  made  "was  not  to  avoid 
contracts/*  and,  notwithstanding  the  terms  of  the  first  clause  of  the 
section  in  question,  its  only  effect,  as  a  whole,  is  to  prohibit  a  cor- 
poration from  maintaining  an  action  in  that  state  until  it  shall  have 
procured  the  prescribed  certificate.  Neuchatel  Asphalte  Co.  v.  City 
of  New  York,  155  N.  Y.  373,  49  N.  E.  1043 ;  W.  P.  Fuller  &  Co.  v. 
Schrenk,  58  App.  Div.  225,  68  N.  Y.  Supp.  781.  But  as  to  the  other 
of  the  defendants,  Patrick  Costello,  the  motion  to  dismiss  (for  some 
reason  which  does  not  appear,  and  which  is  not  material)  was  mani- 
festly disallowed;  fcr,  as  against  him,  a  judgment  for  the  sum  de- 
manded was  awarded.  As  to  him,  therefore,  there  certainly  was  an 
adjudication  upon  the  merits ;  but  it  is,  I  think,  equally  apparent  that 
as  to  his  co-defendant  they  were  not  decided  at  all,  and,  a  fortiori, 
not  in  a  different  and  seemingly  inconsistent  way.  I  conclude  that 
the  case  was  fully  determined  against  Costello,  but  that,  as  to  the 
trust  company,  the  court,  in  pursuance  of  the  incapacitating  statute 
to  which  it  referred,  simply  declined  to  take  cognizance  of  it.  Its 
order  was  not  decisive  of  the  issue,  but  was  made,  as  appears  to  be 
the  practice  (W.  P.  Fuller  &  Co.  v.  Schrenk,  supra),  in  response  to 
an  interlocutory  motion.  If  the  circuit  court  had  not  before  it  the 
wliole  record  in  the  former  case,  it  is  because  the  defendant  saw  fit 
to  produce  but  a  part  of  it ;  and,  as  I  have  already  said,  I  cannot 
agree  that  that  part  exhibited  a  judgment  upon  the  merits,  or  that  the 
facts  requisite  to  support  a  plea  of  res  judicata  were  in  any  manner 
made  to  appear.  I  do  not  doubt  that  either  by  the  entire  record,  or 
by  evidence  dehors  the  record,  but  consistent  with  it,  it  may  be 
shown  what  matters  were  actually  adjudicated  in  a  former  action ; 
but  in  these  affidavits  we  have  no  statement  of,  nor  proposal  to  prove 
in  either  way,  any  fact  whatever  concerning  the  nature  or  scope  of 
the  judgment  to  which  they  relate,  but  merely  the  gratuitous  asser- 
tion that  in  character  and  amplitude  it  is  something  quite  different 
from  what  on  its  face  it  purports  to  be.  For  averments  such  as  this 
I  can  find  no  legal  justification  nor  shadow  of  excuse.  Their  tolera- 
tion is  not  essential  to  the  conservation  of  any  genuine  right,  and  its 
tendency,  I  fear,  will  be  to  impair  the  long-established  usefulness  of 
the  affidavit  of  defense  law  in  promoting  the  speedy  and  economical 
administration  of  justice. 

lam  of  opinion  that  the  judgment  of  the  circuit  court  should  be 
affirmed. 


BUTHBRIiAMD-mNBB  CO.,  Umlted,  t.  AMERICAN  WIBEO  HOOP  Oa 
(Obcidt  Court  of  Appeals,  Elghlii  arcnlt   December  2, 1001.) 
No.  1,574. 

Acnom— Substituted  Bvrticb  of  Sumhoto— Pkkponat,  .Tddhhekt. 

A  Wisconsin  corporation  recovered  a  money  Judgment  in  tl)«  circuit 
court  of  ttae  United  States.  In  Minnesota,  agalust  a  Canadian  corpora- 
tion. Abcnt  the  same  time  the  latter  company  obtained  a  money  judg- 
moit  against  tbe  former  in  a  state  court  In  Wisconsin,  whlcb  It  sought 
to  set  off  by  petition  In  federal  court  The  Wisconsin  corporation  liad  * 
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BO  office  or  officer  Id  fbat  stat^  and  service  of  ibe  Bummoiis  In  the  ac- 
tion against  it  waa  made  on  its  president  at  bis  borne  in  Minnesota.  It 
did  not  appear  in  the  action,  and  Judgment  by  default  was  entered.  An 
order  authorizing  such  service  of  the  summons  was  issued  on  an  affi- 
davit alleging  that  a  suit  by  attachment  had  been  brought,  and  lands  of 
the  Wisconsin  company  attached  in  that  static,  and  that  its  officers  were 
nonresidents  of  that  state.  Bev.  St.  Wis.  18QS,  1  2637.  provides  that  ac- 
tions against  corporations  shall  be  commenced  In  the  same  manner  as 
personal  actions  against  nataral  persons,  and  that  tiie  summons  against 
a  domestic  private  corporation  siiall  be  served  by  delivering  a  copy  to 
the  president  or  certain  otber  officer  or  managing  agent,  or  as  provided 
in  section  1775b,  which  provides  that  within  10  days  after  each  election 
of  officers  a  domestic  private  corporation  shall  file  with  the  register  of 
deeds  of  the  county  in  which  its  articles  of  Incorporation  are  recorded 
a  list  of  Its  officers  on  whom  service  may  be  made,  and,  if  it  fails  to  do- 
Bo.  service  on  it  may  be  made  by  delivering  copy  oC  process  to  such  reg- 
ister, and  that  such  service  shall  have  the  same  effect  as  posonal  serv- 
ice. Section  2639  provides  that  service  on  persons  In  certain  specified 
cases  may  be  made  without  the  state  or  by  publication,  and  may  be  so 
'made  on  a  corporation  when  the  proper  officers  on  whom  to  make  service 
do  not  exist  or  cannot  be  found.  Section  2731  authorizes  attachment 
when  all  proper  officers  of  such  a  corporation  on  whom  to  serve  "the 
summons  are  nonresidents  of  the  state.  Held,  that  the  substituted 
service,  provided  by  section  2639,  did  not  authorize  the  rendition  of  a 
personal  Judgment  against  the  Wisconsin  corporation,  but  only  a  Judg- 
ment good  against  the  property  attached  In  that  action;  hence  the  peti- 
tion to  set  off  was  properly  dented.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

This  case  arises  on  the  following  facts;  1%e  American  Wired  Hoop  Com- 
pany, a  corporation  of  Wisconsin,  the  defendant  in  ^ror.  on  February  1, 
1900.  recovered  a  Judgment  a^lnst  the  Sntherland-Innes  C!ompany.  Limited, 
a  Canadian  corporation,  the  plaintiff  In  error,  for  the  sum  of  $1,122,  In  the 
circuit  court  of  the  United  States  for  the  district  of  Minnesota.  On  January 
6,  1900.  the  Canadian  corporation  last  named  recovered  a  Judgment  against 
the  Wisconsin  corporation  above  named  in  the  circuit  court  of  Douglas  coun- 
ty, state  of  Wisconsin,  for  the  sum  of  $2,438.60.  At  the  time  the  action  was 
Instituted  in  which  the  last-mentioned  Judgment  was  recovered  the  Wiscon- 
sin corporation  against  which  It  was  rendered,  although  a  domestic  corpora- 
tion, had  no  officers  or  agents  residing  In  Wisconsin,  where  the  action  wa» 
brought.  Service  was  accordingly  obtained  by  delivering  to  the  presidait 
of  the  Wisconsin  corporation  at  his  home  in  St  Paul,  in  the  state  ef  Minne- 
sota, a  copy  of  the  summons  and  complaint.  No  answer  was  ffied  or  appear- 
ance entered,  but  at  the  return  term  the  Wisconsin  court  rendered  a  Judg- 
ment by  default  tor  the  sum  heretofore  stated  against  the  Wisconsin  cor- 
poration. Thereupon  the  Canadian  corporation  filed  a  motion  in  the  circuit 
court  of  the  United  States  for  the  district  of  Minnesota  to  obtain  an  order 
that  the  one  Judgment  be  set  off  against  the  other  si  as  to  cancel  the  Judj^* 
ment  against  it  and  to  discharge  the  Judgment  against  the  Wisconsin  cor- 
poration pro  tanto.  Such  order  was  denied  by  the  circuit  conrt  on  February 
27,  1901,  on  the  sole  ground  that  the  Wisconsin  court  did  not,  by  virtue  of 
the  service  aforesaid,  acquire  jurisdiction  to  render  a  personal  or  general 
Judgment  against  the  Wisconsin  corporation,  and  that  as  a  general  Judg- 
ment It  was  a  nullity.  To  reverse  ttUs  decision  the  Canadian  company  raed 
out  the  present  writ  of  error. 

Alfred  H.  Bright,  for  plaintiff  in  error. 
'  Morris  P.  Brewer,  for  defendant  in  error. 


X  Service  of  process  on  foreign  corporations,  see  note  to  Eldred  T.  Palact- 
Car  Co.,  45  C.  C.  A.  S. 
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Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS. 
I>istnct  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

Both  of  the  parties  litigant,  by  gtheir  counsel,  agree  apparently  that 
it  was  unnecessary  for  the  Sutherland-Innes  Company,  the  plaintiff 
below,  to  have  filed  an  original  bill  to  enforce  the  right  of  set-off 
which  it  asserted,  and  that  the  right  in  question,  if  it  exists,  can 
be  enforced  in  the  manner  attempted;  that  is  to  say,  by  a  motion 
or  petition  filed  in  the  lower  court  in  the  case  wherein  one  of  the 
judgments  involved  was  recovered.  Accepting  that  as  a  sound  view 
concerning  the  question  of  practice,  we  proceed  to  inquire  whether 
the  judgment  which  was  rendered  by  the  circuit  court  of  Douglas 
county,  Wis.,  hereafter  referred  to  as  the  Wisconsin  court,  was  ob- 
tained on  such  service  of  process  as  would  support  a  personal  or 
general  judgment,  against  the  American  Wired  Hoop  Company, 
since  it  is  further  conceded  that  unless  it  was  a  valid  general  judg- 
ment no  right  of  set-off  exists. 

The  service  on  which  the  judgment  of  the  Wisconsin  court  was 
founded  was,  as  above  stated,  ma^e  in  the  state  of  Minnesota  by  the 
delivery  of  a  copy  of  the  summons  and  complaint  to  the  president 
of  the  Wisconsin  corporation.  The  order  authorizing  such  a  serv- 
ice was  obtained  on  an  affidavit  which  alleged,  in  substance,  that  a 
suit  by  attachment  had  been  brought  against  the  Wisconsin  com- 
pany by  the  Canadian  company ;  that  lands  belonging  to  the  former 
company,  located  in  Douglas  county.  Wis.,  had  been  attached; 
and  that  the  proper  officers  of  the  attached  corporation,  on  whom 
service  of  legal  process  might  be  made,  were  nonresidents  of  the 
state  of  Wisconsin,  and  could  not  be  found  therein.  There  can  be 
no  doubt,  therefore,  and  no  controversy  arises  on  that  point,  that 
the  service  was  sufficient  to  enable  the  Wisconsin  court  to  render 
a  special  judgment  subjecting  the  lands  that  were  within  its  juris- 
diction, and  had  been  attached,  to  the  payment  of  the  plaintiff's  de-  / 
niand  after  it  had  been  established.  It  is  a  very  different  question, 
however,  whether  the  judgment  that  was  rendered  on  this  service 
was  valid  and  binding  as  a  general  judgment  in  personam  against 
the  Wisconsin  company.  The  plaintiff  in  error  maintains  the  af- 
firmative of  this  issue,  while  the  defendant  in  error  supports  the 
negative. 

Chapter  120  of  the  Revised  Statutes  of  Wisconsin  for  the  year 
1898  (Sanborn  and  Berryman's  Annotations)  deals  with  the  subject 
of  commencing  civil  actions  and  the  mode  of  serving  civil  process. 
Beginning  with  section  2629,  it  first  provides  how  natural  persons 
may  be  served,  and  then  provides,  by  section  2637  of  the  same  chap- 
ter, for  service  upon  corporations  of  various  kinds.  That  section 
declares  that : 

'^Actions  against  corporations  eball  tie  commenced  in  the  same  maonor  as 
personal  actions  against  natural  persons.  The  summons  and  the  accom- 
panying complaint  or  notice  aforesaid  shall  be  served  and  such  service  held 
of  ttie  same  effect  as  personal  service  on  a  natural  person  by  delivering  a 
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copy  thereof  as  follows:  (1)  If  the  action  be  agnfnBt  a  county,  to  the  county 
clerk.  (2)  If  against  a  town,  to  the  cbairman  of  the  town  or  the  town  clerk. 
*  *  *  (10)  If  against  any  other  corporation  organized  under  the  lawB  of 
this  state,  to  the  president  or  other  such  chief  oEUcer,  vlce-presldeat.  secre- 
tary, cashier,  treasurer,  director  or  managing  agent  thereof,  or  la  ttie  man- 
ner provided  In  section  177Qb  in  the  cases  therein  prorlded  for.** 

The  American  Wired  Hoop  Company  was  a  corporation  of  the 
class  referred  to  in  the  tenth  subdivision,  last  quoted,  of  section 
2637.  Section  2639  of  the"  same  chapter  (that  is  to  say,  chapter  120) 
is  entitled  "Service  by  Publication,  Etc.,"  and  is  as  follows : 

"Sec.  2C39.  Service  of  the  summons  may  be  made  without  the  state  or  by 
publication  upon  a  defendant  against  whom  a  cause  of  action  appears  to 
exist,  or  who  appears  to  be  a  necessary  or  proper  party  to  an  action  relating 
to  real  estate,  on  obtaining  an  order  tberefor  as  provided  In  the  next  follow- 
ing section.  In  either  of  the  following  cases:  <1)  When  such  defendant  Is  a 
non-resident  of  this  state  or  his  residence  is  unknown,  or  is  a  foreign  cor- 
poration, and  the  defendant  has  property  within  the  state,  or  the  cause  of 
action  arose  therein,  and  tlie  court  has  Jurisdiction  of  the  subject  of  the  ac- 
tion, whether  the  action  be  founded  on  contract  or  tort  (2)  When  the  de- 
fendant, being  a  resident  of  this  state,  has  departed  therefrom  with  intent 
to  defraud  bis  creditors  or  avoid  the  service  of  a  summons,  or  keeps  him- 
self concealed  therein  with  the  like  intent  (3)  When  the  subject  of  the  ac- 
tion la  real  or  personal  property  in  this  state  and  the  defendant  has  or 
claims  a  Uen  or  Interest  actual  cr  contlngcqt  therein,  or  the  relief  demand- 
ed consists  whi^ly  or  partially  In  excluding  the  defendant  from  any  Interest 
OT*  lien  therein.  (4)  When  the  action  is  to  foreclose,  redeem  from  or  satisfy 
a  mortgage,  claim  or  lien  upon  real  estate,  and  the  defendant  is  a  prop^ 
party  thereto.  (5)  When  the  action  is  for  a  divcrce.  (6)  When  the  action 
is  against  any  private  corporation  organized  under  the  laws  of  the  state  and 
the  proper  officers  on  whom  to  make  service  do  not  exist  or  cannot  be  found. 
(7)  When  the  sabject  of  the  actl  n  is  real  or  personal  property  In  this  state 
and  one  or  more  of  the  defendants  are  unknown  and  have  or  claim  a  lien 
or  Interest,  actual  or  contingent  therein,  and  tbe  relief  demanded  consists 
wholly  or  partially  In  excluding  such  defendant  or  defendants  from  any  Uen 
or  Interest  therein.'* 

Chapter  124,  Rev.  St.  Wis.  1898,  deals  with  the  subject  of  ac- 
tions by  aitachment.  Section  2731  of  the  latter  chapter  provides 
in  what  cases  writs  of  attachment  may  be  issued.  It  will  suffice  to 
say  of  this  section  that  it  permits  the  issuance  of  a  writ  of  attach- 
ment when  the  plaintiff  files  an  affidavit  to  the  effect — First,  "that 
the  defendant  has  absconded  or  is  about  to  abscond  from  this  state, 
or  is  concealed  therein,  to  the  injury  of  his  creditors,  or  keeps  him- 
self concealed  therein  with  intent  to '  avoid  the  service  of  a  sum- 
mons".; second,  "that  the  defendant  has  assigned,  conveyed,  dis- 
posed of  or  concealed,  or  is  about  to  assign,  convey,  dispose  of 
or  conceal  his  property  or  any  part  thereof,  with  intent  to  defraud 
'  his  creditors";  third,  "that  the  defendant  has  removed  or  is  about 
to  remove  any  of  his  property  out  of  this  state  with  intent  to  de- 
fraud his  creditors";  fourth,  "that  the  defendant  fraudulently  con- 
tracted the  debt  or  incurred  the  obligations  respecting  which  the 
action  is  brought";  fifth,  "that  the  defendant  is  not  a  resident  of 
this  state";  and,  sixth,  "that  the  defendant  is  a  foreign  corpora- 
tion ;  or  if  created  under  the  laws  of  this  state  that  all  proper  offi- 
cers thereof  on  whom  to  serve  the  summons  do  not  exist,  are  non- 
residents of  the  state  or  cannot  be  found." 

Section  1775b  of  the  Wisconsin  Revised  Statutes,  to  which  refer- 
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ence  is  made  in  subdivision  lo  of  section  2637  provides  in  sub- 
stance, that  every  private  corporation  organized  under  the  laws  of 
Wisconsin  shall,  on  or  prior  to  dctober  i,  1898,  and  thereafter,  within 
10  days  after  each  election  of  officers,  file  with  the  register  of  deeds 
of  the  county  where  its  articles  of  incorporation  were  recorded  a 
list  of  its  officers  on  whom  service  may  be  made,  as  provided  in 
subdivision  lo  of  section  2637,  and  that  in  all  cases  when  a  corpo- 
ration fails  to  file  such  a  list  service  may  be  had  upon  it  by  de- 
livering to  such  register  of  deeds  true  copies  of  such  legal  process 
as  one  desires  to  serve.  The  section  also  declares  that  such  service 
shall  have  the  same  effect  as  if  it  had  been  served  personally  upon 
any  one  of  the  officers  designated  in  subdivision  lO  of  section  2037. 
Laws  Wis.  1899,  c.  46,  pp.  61,  62. 

The  question  arising  on  the  foregoing  statutes  is,  in  the  first  in- 
stance, one  of  legislative  intent,  the  question  being:  Did  the  law- 
maker, by  subdivision  6,  §  2639,  Rev.  St.  1898,  intend  to  authorize 
the  rendition  of  a  general  judgment  against  a  domestic  corpora- 
tion on  service  had  by  publication  or  outside  the  state,  or  merely 
to  empower  the  courts  of  the  state  to  enforce  any  right,  claim,  or 
demand  which  might  be  preferred  against  property  located  within 
the  state  in  which  a  domestic  corporation  was  interested  whose 
oflficers  could  not  be  found  within  the  state?  Although  the  ques- 
tion is  not  wholly  free  from  doubt,  we  incline  to  the  latter  view, 
and  so  decide. 

Since  the  decision  in  Fennoyer  t.  Neff,  95  U.  S.  714,  24  L.  £d. 
565,  it  has  not  been  the  habit  of  the  legislatures  of  the  vanous 
states  to  authorize  the  rendition  of  general  judgments  against  nat- 
ural or  artificial  persons,  on  substituted  service,  such  as  service  by 
publication  or  service  made  outside  of  the  state ;  while  it  has  been 
a  common  practice  on  the  part  of  such  bodies  to  make  provision 
by  substituted  service  for  the  due  enforcement  of  attachment  liens 
and  all  other  rights  and  claims  against  property  located  within  the 
state,  when  there  are  persons  or  corporations  having,  or  appear- 
ing to  have,  an  interest  in  the  property  who  cannot  be  personally 
served.  When  resort  is  had  to  substituted  service,  there  is  always 
more  or  less  danger  that  a  judgment  may  be  rendered  without 
actual  notice  to  the  deTendant,  and,  in  the  absence  of  a  clear  mani- 
festation of  a  contrary  purpose,  we  think  it  always  ought  to  be 
presumed,  when  a  judgment  on  substituted  service  is  authorized, 
that  it  was  the  intent  of  the  lawmaker  that  such  a  judgment  should 
bind  the  absent  defendant  to  such  extent  only  as  might  be  neces- 
sary to  enable  the  courts  of  the  state  to  effectually  enforce  rights, 
liens,  or  claims  which  might  at  any  time  be  asserted  against  prop- 
erty within  their  jurisdiction. 

The  Wisconsin  statute  makes  no  tfistinction  at  first  between  nat- " 
ural  persons  and  artificial  persons  as  respects  the  method  of  serv- 
ice. The  service  upon  each  is  required  to  be  personal  by  the  de- 
liver>-  of  a  copy  of  the  summons  and  complaint  to  the  defendant, 
such  delivery,  in  the  case  of  an  ordinary  private  corporation,  to  be 
made  to  the  president  or  other  chief  officer.  Section  2637,  subd. 
10.    That  provision  of  the  statute  on  which  the  plaintiff  in  error 
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relies  as  justifying  a  different  mode  of  service  for  the  purpose  of 
obtaining  a  general  judgment  is  found  in  the  section  concerning 
service  by  publication  or  substituted  service,  and  a  glance  at  the 
various  subdivisions  of  that  section  shows  that  in  every  instance 
where  substituted  service  is  permitted,  except  in  subdivision  6,  it 
is  allowed  for  the  express  purpose  of  enabling  a  plaintiff  to  en- 
force some  right  against  property,  either  because  it  has  been  at- 
tached or  is  cumbered  with  a  Hen,  or  because  the  title  is  clouded 
with  some  adverse  claim  which  the  plaintiff  desires  to  have  re- 
moved. The  provision  allowing  service  by^  publication  in  cases  of 
divorce  belongs  to  the  same  category,  such  actions  being  in  the 
nature  of  proceedings  in  rem  to  dissolve  the  marital  relation  and 
determine  the  status  of  the  parties.  In  framing  section  2639,  it  is 
manifest,  therefore,  that  the  legislature  had  in  mind  a  class  of  pro- 
ceedings that  are  quasi  in  rem, — ^the  very  class  of  actions  in  which 
it  is  usual  to  make  provision  for  bringing  in  persons  by  constructive 
service  who  are  beyond  the  jurisdiction  of  the  court,  merely  for 
the  purpose  of  binding  their  interest  as  respects  the  res. 

Furthermore,  it  will  be  observed  that  there  is  almost  an  exact 
correspondence  between  the  various  subdivisions  of  section  2639  and 
the  subdivisions  of  section  2^31  relative  to  attachments.  The  cases 
wherein  substituted  service  is  allowed  are  such  cases  as  were  liable 
to  arise  under  the  attachment  statute.  It  is  made  one  of  the  grounds 
of  attachment  (vide  section  2731,  subdiv.  6)  that  the  defendant  is  a 
corporation  created  under  the  laws  of  the  state,  ait^i  "that  all  proper 
officers  thereof  on  whom  to  serve  summons  do  not  exist,  are  non- 
residents of  the  state  or  cannot  be  found";  from  which  a  very 
strong  inference  arises  that  when,  by  subdivision  6  of  section  2639, 
the  legislature  authorized  a  corporation  to  be  brought  in  by  pub- 
lication if  "the  proper  officers  on  whom  to  make  service  do  not 
exist  or  cannot  be  found,"  it  intended  to  provide  a  method  of  serv- 
ice  where  a  writ  of  attachment  was  sued  out  under  subdivision  6 
of  section  2731  against  the  property  of  a  corporation. 

It  is  further  noticeable  that  section  i77Sb,  which  provides  a  species 
of  constructive  service  under  certain  conditions  therein  mentioned, 
expressly  declares  that  such  service,  when  resorted  to,  shall  be  as 
effectual  as  personal  service  upon  one  of  the  officers  specified  in 
subdivision  10  of  section  2637,  whereas  subdivision  6  of  section 
2639  contains  no  equivalent  declaration  as  to  the  effect  of  the  serv- 
ice. In  view  of  this  circumstance,  it  may  be  fairly  inferred  that 
the  latter  species  of  constructive  service  was  intended  to  have  no 
greater  force  or  effect  than  the  service  provided  for  in  the  other 
subdivisions  of  section  2639;  and,  as  respects  service  had  under 
the  other  subdivisions  of  that  section,  it  is  plain,  we  think,  that  such 
service  was  only  intended  to  l^y  the  foundation  for  a  special  judg- 
ment, binding  the  absent  defendant,  not  generally,  but  only  as  re- 
spects property  within  the  state  that  had  been  attached,  or  as  re- 
spects which  some  other  relief  was  sought  by  the  plaintiff.  Being' 
of  the  opinion,  therefore,  that  subdivision  6  of  section  2639  was 
not  intended  to  authorize  the  rendition  of  a  general  judgment  against 
a  corporation  whose  officers  could  not  be  found  within  the  state,  it 
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becomes  unnecessary  to  determine  the  further  question,  which  has 
been  argued  at  length,  whether,  if  such  was  the  legislative  pur- 
pose, the  act  would  be  valid.  The  le^slature,  in  our  judgment, 
did  not  intend  to  authorize  the  rendition  of  a  general  judgment 
against  a  defendant  corporation  unless  it  appeared  and  submitted 
itself  to  the  jurisdiction  of  the  court.  As  the  Wisconsin  corpora- 
tion in  the  present  instance  did  not  thus  appear,  but  suffered  a 
default,  the  judgment  rendered  against  it  was  only  effective  to  bind 
the  attached  property,  and  is  not  good  as  a  general  judgment.  This, 
as  we  understand,  was  the  view  entertained  by  the  trial  court,  and, 
being  of  the  same  opinion,  the  judgment  below  u  accordingly  af- 
firmed. 


In  re  WBLUNO. 
(Olrciilt  Oonrt  of  Appeals,'  Serenth  Olrcolt  January  21,  1902.) 

Na  809; 

L  BAJraRTIPTCT— AB8BT8— SEMITOTTTINE  PoI.TCT. 

Bankrupt  Act,  f  70a  (SO  Stat.  c.  641),  provides  that  a  trustee  Id  bank- 
ruptcy shall  be  vested  with  the  title  of  tlie  bankrupt  to  (subdivision  6) 
property  which  he  conld  by  any  means  have  trangferred,  or  which  could 
have  been  sold  under  process  against  him,  provided  that  where  any 
banlcnipt  has  any  Insarance  policy  which  has  a  **caBb  surrender  value," 
payable  to  himself,  he  may  pay  such  surrender  value  to  the  trustee, 
and  retain  the  policy  free  from  creditors.  A  seml-tontlne  policy  on  a 
bankrupt's  life  contracted  to  pay  Insured's  wife  $10,000  on  bis  death, 
and,  further,  that  If  three  annual  premiums  had  been  paid,  and  default 
was  afterwards  made,  a  proportionate  paid-up  pnllcy  should  be  Issued 
In  fovor  of  the  wife.  The  provisions  indorsed  on  the  policy,  and  made 
a  part  thereof,  recited  that  at  the  end  of  the  tontine  period  Insured 
should  have  certain  options,  one  of  which  was  to  receive  in  cash  the 
policy's  acnunulated  reserve,  and  also  the  surplus  apportioned  to  it 
HeJd^  that  though  the  t>ollcy  had  no  "cash  surrender  value,"  within  tbo 
meaning  of  the  proviso.  It  had  an  actual  value,  which  constltnted  a  right 
of  property  in  the  bankrupt  and  which  conld  have  been  tnuBferred  by 
Um,  and  therefore  passed  to  the  trustee. 
3^  flAjra— DrapoBrnoH  op  Policv  bv  Trustee. 

Ab  the  trustee  takes  the  policy  subject  to  the  duty  of  continuing  it  In 
force  by  the  payment  of  premiums  until  the  completion  of  the  tontine 
period,  and  subject  to  the  contingency  of  the  bankrupt's  death  before 
tiiat'tlme,  in  which  event  he  would  fall  to  realize  anything, — the  policy 
being  payable  to  the  bankrupt's  wife, — either  the  actual  value  of  the 
policy  at  the  adjudication  in  bankruptcy  should  be  determined,  and  the 
bankrupt  permitted  to  pay  to  the  trustee  the  proportion  coming  to  him 
at  the  time  stoted,  and  to  receive  a  conveyance  from  the  trustee  ot  all 
dalnos  thereto,  or  the  trustee  should  be  directed  to  sell  the  bankrupt's 
Interest  In  the  policy  at  the  date  of  the  adjudication  in  bankruptcy  for 
tlie  benefit  of  his  creditors. 

Grosscup,  Circuit  Judge,  dissenting  In  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  Illinois. 

On  the  13th  day  of  April,  1900,  David  Welling,  a  citizen  and  resident  ef 
the  state  of  Illinois,  was  by  the  court  below  adjudged  a  bankrupt,  and  en 
the  20th  of  that  month  filed  schedules  of  his  property.  On  May  11th  tl*e 
Cblcaso  Title  &  Trust  Company  was  appointed  trustee  of  the  bankrupt  In 
file  acbednle  of  assets  the  bankrupt  did  not  include  a  certain  policy  of  Me 
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Insurance,  dated  March  16,  1892,  Issued  by  the  Equitable  Assurance  Society 
of  the  United  States  (being  numbered  3;H>.4G0).  for  the  sum  of  $10,000,  upon 
the  life  of  the  bankrupt  On  the  22d  of  October  the  trustee  filed  Its  petttl  ^n 
setting  forth  the  facts  above  stated,  and  praying  that  the  bankrupt  be  re- 
quired to  appear  and  be  examined  concerning  the  policy,  and  to  show  cause 
why  he  should  not  surrender  the  policy  to  the  tnutee  according  to  the 
bankrupt  act  that  the  surrender  value  thereof  may  become  an  asset  for  dis- 
tribution to  his  creditors,  and  that  Welling  may  nut  be  dlccbarged  of  his 
debts  under  his  petition  to  that  end  theretofore  filed,  until  auoh  examination 
be  had.  The  answer  of  the  bankrupt  denied  that  tbe  policy  In  queation  was 
an  asset  of  his  estate;  admitted  that  It  had  a  cash  surrender  value,  but  that 
Buch  cash  surrender  value  Is  the  property  of  Anna  B.  Welling,  his  wife; 
denied  the  rlgbt  of  the  trustee  to  tbe  possession  of  the  policy,  or  to  obtain 
its  surrender  value;  'and  alleged  that  tbe  assurance  company  was  under  no 
legal  right  and  was  not  legally  bound  to  pay  to  the  bankmpt  any  sum  of 
money  as  a  cash  surrender  value  of  the  policy,  that  the  amount  offered  by 
the  company  as  hereinafter  stated  was  offered  only  In  a  spirit  of  accommo- 
dation, and  that  tbe  company  would  not  under  any  circumstances  pay  the 
surrender  value  without  the  concurrence  of  his  wife.  The  matter  was  re- 
ferred to  a  referee,  and  there  was  produced  before  him  a  communication 
from  the  actuary  of  the  company  under  date  of  July  21,  1900,  oCTerlng,  upon 
return  with  proper  release  of  the  p  llcy  on  November  27,  1900,  or  within  six 
months  thereafter  (if  premiums  be  paid  to  that  date,  and  the  premium  due 
on  that  date  be  not  paid),  to  pay  in  cash  $2,926,  or  a  paid-up  policy  for 
$7,000;  the  offer  not  to  be  binding  after  the  expiration  of  the  six  months 
named.  The  offer  also  required  the  release  to  be  signed  by  Mrs.  Welling. 
By  tbe  contract  of  Insurance  in  question  the  assurance  society.  In  considera- 
tion of  the  payment  of  $250  semiannually  on  May  27th  and  November  27tb 
of  each  year  for  20  years,  promisee  to  pay  to  Anna  B.  Welling,  the  wife  of 
the  bankrupt,  for  her  sole  use  If  living,  and  if  not  living  to  the  surviving 
children  of  David  Welling,  or  their  guardian  for  tlieir  use,  or,  if  there  be  na 
such  children  surviving,  then  to  the  executors,  administrators,  or  assigns  of 
the  bankrupt,  the  sum  of  $10,000  within  60  days  after  satisfactory  proofs 
of  the  death  of  tbe  bankrupt.  The  policy  contains  a  further  provision  that 
If  premiums  upon  tbe  p:  Ucy  for  not  less  than  three  complete  years  of  aasur^ 
ance  shall  have  been  duly  received  by  the  society,  and  the  policy  should 
thereafter  become  void  In  consequence  of  default  in  the  payment  of  a  sub- 
sequent premium,  tbe  society  will  Issue  in  lieu  of  such  policy  a  new  paid 
up  policy,  without  participation  In  profits,  In  favor  of  Anna  B.  Welling.  It 
living,  and,  if  not  living,  to  the  surviving  children  vf  David  Welling,  or  their 
guardian  for  tbelr  use,  or,  if  there  be  no  such  children  surviving,  then  to  the 
executors,  administrators,  or  assigns  of  David  Welling,  for  as  many  twen- 
tieth parts'  of  tbe  original  amount  assured  as  there  shall  have  been  complete 
annual  payments  received  In  cash  by  the  society  at  the  date  when  default 
shall  first  be  made,  provided  that  the  policy  shall  be  surrendered,  duly  re- 
ceipted, within  six  months  of  the  date  of  default  In  payment  of  preminnu 
as  mentioned.  The  provisions  Indorsed  upon  the  policy  are  made  part  there- 
of  as  fully  as  If  they  were  recited  at  length  therein.  There  Is  indorsed  upon 
tbe  policy  the  following:  "(1)  That  tbe  policy  Is  Issued  under  the  semiton- 
tine  plan,  the  particulars  of  which  are  as  follows:  (2)  That  the  tontine  divi- 
dend perl(.d  for  this  policy  shall  be  completed  on  the  twenty-seventh  day  of 
November  in  tbe  year  nineteen  hundred  and  six.  (3)  That  no  dividend  shall 
be  allowed  or  paid  upon, this  policy  unless  the  person  whose  life  is  hereby 
assured  shall  survive  the  completion  of  its  tontine  dividend  period  as  afmre- 
sald,  and  unless  this  policy  shall  be  then  In  force.  (4)  That  all  surplus  or 
profits  derived  from  such  policies  t  n  the  semltontlne  plan  as  shall  not  be  In 
lorce  at  the  date  of  the  completion  of  their  respective  tontine  dividend 
periods  shall  be  apportioned  anion;;  such  policies  as  shall  complete  their 
tontine  dividend  periods.  (5)  That  upon  the  completion  of  the  tontine  divi- 
dend period  on  Nov.  27th,  1900.  provided  this  policy  shall  not  have  been  ter- 
minated previously  by  lapse  or  death,  tbe  said  David  Welling  shall  have 
the  option  either—First,  to  withdraw  In  cash  this  policy's  entire  share  of 
the  assets  <L  e^  the  accumulated  reserve,  which  shall  be  six  thousand  eight 
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hundred  and  fourteen  "Viso  dollars),  and  In  addition  thereto  the  snrplus 
■pp.  rtioned  bj  this  society  to  this  policy;  secondly,  to  convert  the  same  Into 
ft  paid-np  policy  for  an  equivalent  amount,  provided,  always,  that.  If  the 
amoont  of  said  paid-up  policy  shall  exceed  the  original  amount  of  the  assur- 
ance, a  aattofftctoiy  cwtlflcate  of  good  health  from  one  of  the  society's  med- 
kal  examines  ahall  be  required;  thirdly,  to  withdraw  In  cash  the  share  of 
fbe  accumolated  surplus  apportioned  by  said  society  to  this  policy,  and  con- 
tinue the  policy  In  force  on  the  ordinary  plan;  or,  fourthly,  to  continue  the 
assnrance  for  the  original  amount,  and  apply  the  entire  tontine  dividend  to 
the  purchase  of  an  annnltr;  the  amount  derived  from  such  annuity,  to- 
gether with  annual  dividend  on  this  policy,  shall  be  paid  In  cash  to  said 
David  Welling  or  assigns."  The  policy  does  not  provide  for  Its  surrend» 
by  the  assured,  or  for  payment  of  Its  surrender  value.  The  referee  rep  rted 
that  the  policy  had  no  cash  surrender  valne  payable  to  the  bankrupt  under 
Its  tmna,  did  not  belong  to  the  class  of  policies  referred  to  In  section  70  of 
016  bukiiqktcy  act,  and  tbe  petition  of  the  tnistee  should  be  dismissed.  The 
court  on  June  4.  1801,  overruled  the  exc^tl  ns  to  the  report,  and  decreed 
that  the  report  stand  approyed.  ftom  which  decree  this  appeal  Is  taken. 

George  Sawin,  for  appellant. 
Philip  S.  Brown,  for  appellee. 

Before  JENKINS  and  GROSSCUP.  Qrcnit  Judges,  and  BUNN, 
Dbtrict  Judge. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

In  the  case  with  which  we  have  to  deal,  the  law  of  the  state  of  the 
domicile  of  the  bankrupt  does  not  exempt  policies  of  insurance  from 
judicial  pursuit  by  creditors.  The  questions,  therefore,  are  sharply  pre- 
sented, whether  the  insurance  in  question  is  property  which,  under  the 
bankruptcy  act,  passes  to  the  trustee,  and  whether  the  case  comes 
within  the  proviso  of  section  70a  of  the  act  (30  Stat.  c.  541).  The 
solution  of  these  questions  requires  us  to  ascertain  the  real  nature 
of  this  contract.  The  policy  is  a  semitontine  policy;  upon  its  face, 
an  ordinary  life  policy,  the  premiums  payable  in  20  years,  and  the 
amount  stated  to  be  paid  upon  the  death  of  the  bankrupt  to  his  wife, 
Anna  B.  Welling,  if  she  be  living;  otherwise  to  his  surviving  chil- 
dren, if  any;  otherwise  to  his  legal  representatives  or  assigns.  It 
also  provides  for  the  right  after  payment  of  premiums  for  three 
years,  and  upon  default  thereafter  in  the  payment  of  a  subsequent 
premium,  to  a  paid-up  policy,  without  participation  in  profits,  in 
favor  of  the  wife,  if  living ;  it  not  living,  to  the  surviving  children ; 
and,  if  none  such,  to  the  personal  representatives  or  assigns  of  David 
Welling, — for  as  many  twentieth  parts  of  the  original  amount  assured 
as  there  have  been  complete  annual  premiums  received.  If  these 
provisions  constituted  in  full  the  contract,  we  could  not  doubt  that 
the  bankrupt  has  no  pecuniary  interest  in  the  policy  which  would 
pass  to  his  trustee,  because  in  no  case  would  there  be  payable  to  him 
in  his  lifetime  any  sum  of  money  whatever  upon  the  contract.  There 
are,  however,  superimposed  upon  this  contract  certain  conditions 
which  qualify  its  effect  and  restrict  the  rights  of  the  wife.  These 
conditions  declare  that  upon  the  completion  of  the  tontine  dividend 
period,  November  27,  1906,  the  policy  not  having  then  been  termi- 
nated by  lapse  or  death,  the  bankrupt,  not  his  wife,  should  have  one 
of  the  four  specified  options,  one  of  which  is  to  receive  in  cash  the 
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policy's  accumulated  reserve,  stated  to  be  $6,814.50,  and  also  the 
surplus  apportioned  by  the  society  to  the  policy.  It  is  dear  tliat  the 
entire  interest  of  the  wife  in  this  policy,  and  her  right  to  receive 
any  sum  of  money  thereon,  is  contingent  upon  the  death  of  ha 
husband  before  the  completion  of  the  tontine  period,  subject,  per- 
haps, to  her  right  before  that  time  to  receive  in  lieu  of  the  polic) 
a  paid-up  policy  upon  her  husband's  life,  payable  to  herself,  for  ab 
many  twentieth  parts  of  the  sum  assured  as  there  have  been  annual 
dividends  paid.  It  is  likewise  clear  that  this  is  also  a  contract  be- 
tween the  assurance  society  and  the  bankrupt  that  on  the  27th  da)- 
of  November,  1906,  if  he  then  survive,  the  society  will  pay  him,  it 
he  so  elect,  a  certain  sum  of  money,  or,  should  he  so  elect,  will  issue 
certain  insurance  to  him,  as  stated  in  the  condition.  We  cannot 
doubt  that  the  bankrupt,  from  the  moment  the  policy  was  issued,  had 
a  pecuniary  interest  in  it,  and  a  right  to  receive  money  upon  it  at  the 
stated  time,  contingent  only  upon  his  surviving  the  tontine  period; 
that  the  wife's  interest  is  contingent  upon  her  husband's  death  within 
the  tontine  period;  and  that  her  interest  lapses  at  the  completion 
of  the  tontine  period,  unless  there  had  been  substituted  for  the  poU<gr 
a  new  paid-up  policy  in  the  event  and  upon  the  terms  stated.  The 
proviso  of  section  70a  declares  that : 

"When  any  bankrupt  sball  hare  any  insoraDce  policy  whlcli  baa  a  caah 
surrender  value  payable  to  himself,  his  estate  or  personal  representatlTes, 
he  may  within  thirty  days  after  the  cash  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the  company  Issuing  the  same,  pay  or 
secure  to  tbe  trustee  the  Bum  no  ascertained  and  stated  and  continue  to  hold, 
own,  and  carry  such  policy,  fi-ee  from  the  claims  of  the  creditors  partici- 
pating In  the  distribution  of  bis  estate  under  the  baukmptcy  proceedlngt, 
otherwise  the  policy  shall  pass  to  tbe  trustee  as  assets." 

We  are  of  opinion  (and  therein  we  concur  with  the  court  below 

and  with  the  referee)  that  this  policy  does  not  fall  within  the  proviso. 
The  term  "cash  surrender  value,"  therein  employed,  has  a  defined 
and  legal  meaning,  namely,  the  cash  value — ascertainable  by  known 
rules — of  a  contract  of  insurance  abandoned  and  given  up  for  can- 
cellation to  the  insurer  by  the  owner,  having  contract  right  to  do  so. 
The  "surrender"  of  the  proviso  is  not  the  subject  of  negotiatioa 
or  agreement,  but  of  right.  The  proviso  does  not  include  those  pol- 
icies where  the  right  to  surrender  is  not  given  by  the  contract.  In 
the  present  case,  failing  provision  in  the  policy  to  that  end,  surren- 
der could  only  be  legally  accomplished  through  agreement  with  the 
company  by  the  joint  action  of  Welling  and  his  wife.  There  exists 
no  right  in  the  wife  or  in  the  bankrupt,  or  in  both  jointly,  to  sur- 
render. It  could  only  be  done  by  the  joint  action  of  the  two  by 
agreement  with  the  assurance  society.  If  provision  for  surrender 
were  incorporated  in  the  contract,  it  would  not  be  within  the  power 
of  the  bankrupt  to  surrender  the  policy,  and  thereby  cut  oflt  the  in- 
terest of  his  wife  therein.  Bank  v.  Hume,  128  U.  S.  195,  ^  Sup.  Ct. 
41,  32  L.  Ed.  370.  She  has  a  distinct  interest  in  the  policy,  which 
does  not  pass  to  the  trustee  in  bankruptcy.  Atkins  v.  Society,  132 
Mass.  395,  462.  We  cannot  concur  in  the  suggestion  to  the  con- 
trary in  Re  Steele  (D.  C.)  98  Fed.  78,  80.  Nor  could  the  bankruptcy 
court  rightfully  compel  such  surrender  and  cancellation  of  the  pol*  , 
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icy  by  the  bankrupt,  he  agreeing'  thereto  in  concurrence  with  the 
company;  for  that  might  be  to  deprive  the  wife  of  her  interest.  And 
likewise  it  would  not  be  within  the  power  of  the  wife  to  surrender 
the  policy,  and  thereby  deprive  the  husband  of  his  right  at  the  end 
of  the  tontine  period  to  receive  the  stipulated  amount.  Surrender 
can  only  be  accomplished  through  agreement  with  the  company  by 
the  joint  action  of  husband  and  wife.  Besides,  if  we  concede  that 
this  policy  has  a  "cash  surrender  value/'  within  the  meaning  of  the 
proviso,  that  value  was  not  "payable  to  himself,"  for  both  the  bank- 
rupt and  his  wife  had  an  interest  therein.  We  are  not  advised  by 
the  record,  nor  are  we  otherwise  informed,  that  there  is  any  known 
rule  by  which  surrender  value — assuming  such  to  exist — could  be 
equitably  apportioned  between  the  bankrupt  and  bis  wife,  or  by 
which  it  could  be  ascertained  what  proportion  thereof  was  "payable 
to  himself/'  within  the  meaning  of  the  proviso.  From  the  report 
in  Re  Diack  (D.  C.)  lOO  Fed.  770,  the  referee  would  seem  to  have 
reached  an  apportionment  in  such  case,  but  the  basis  of  his  calcula- 
tion is  not  apparent.  We  are  therefore  clearly  of  opinion  that  the 
policy  in  question  does  not  fall  within  the  provisions  of  the  proviso. 

But  it  does  not  follow,  as  was  assumed  by  the  court  below  and 
by  the  referee,  that,  because  the  policy  does  not  fall  within  the  terms 
of  the  proviso,  the  bankrupt  has  not  property  therein  which  passes 
to  his  trustee.  By  the  terms  of  the  policy  he  was  entitled  to  re- 
ceive at  the  end  of  the  tontine  period  the  cash  payment  stipulated 
in  the  contract.  That  is  a  vested  contract  right,  contingent  only 
upon  his  surviving  the  tontine  period.  The  right  is  valuable,  in- 
creasing in  value  with  each  successive  payment  of  premium.  The 
policy,  technically,  had  not  a  "surrender  value,"  within  the  meaning 
of  the  proviso ;  but  it  had  an  actual  value,  and  that  valuable  right 
was  right  of  property  existing  in  the  bankrupt.  It  is  the  plain  pro- 
vision of  the  bankruptcy  law  that  all  the  estate  of  the  bankrupt 
shall,  by  operation  of  law,  be  vested  in  the  trustee,  save  such  as 
is  specifically  excepted  by  the  provisions  of  the  bankruptcy  law,  or 
by  the  law  of  the  domicile  of  the  bankrupt.  The  language  of  the 
provision  is  comprehensive.  Subdivision  5  of  section  70a  declares 
that  there  shall  be  thus  vested  in  the  trustee  "property  which  prior 
to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  pro- 
cess against  him."  Then  follows  the  proviso  which  we  have  con- 
sidered. It  is  clear  that  this  proviso  merely  defines  a  certain  class 
of  insurance  which  may  be  excepted  and  exempted,  by  the  action 
of  the  bankrupt  and  upon  the  conditions  stated,  from  the  general 
property  which  by  the  law  is  vested  in  the  trustee.  In  other  words, 
the  proviso  is  in  the  nature  of  a  privilege  to  the  debtor  to  retain 
such  specified  insurance  upon  yielding  to  the  trustee  the  cash  sur- 
render value  of  the  policy  at  the  time  of  adjudication.  All  other 
(M-operty  of  the  bankrupt,  including  all  insurance  owned  by  hira, 
which  does  not  fall  within  the  provisions  of  the  proviso,  passes  to 
the  trustee.  The  statute  cannot  legitimately  be  construed  to  mean 
that  a  policy  does  not  vest  in  the  trustee  except  it  have  a  cash  sur- 
render value,  and  that  such  may  be  rescued  by  the  bankrupt  upon' 
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the  terms  stated  The  meaning  of  the  provision  is  clear, — that  all 
the  property  of  the  bankrupt  except  that  specified  in  the  proviso, 
shall  be  vested  in  the  trustee,  and  that  also  shall  pass  unless  the 
bankrupt  avail  himself  of  the  privilege  granted  him  by  the  law. 
The  contract  in  question  gives  to  the  bankrupt  the  rig^t  to  receive 
at  a  certain  date  a  specified  sum  of  money,  contingent  upon  his 
surviving  to  that  date.  This  is  a  vested  right  of  property  existit^ 
in  the  bankrupt,  which  passes  to  the  trustee.  It  is  a  property  rig^t 
which  he  could  have  transferred,  and  it  falls  within  the  comprehen- 
sive language  of  the  section  which  vests  title  in  the  trustee.  2  May, 
Ins.  §  459d ;  Porter  v.  Porter,  2  Willson,  Civ.  Cas.  Ct.  App.  §  434 ; 
Cameron  v.  Fay,  55  Tex.  58;  Levy  v.  Van  Hagen,  69  Ala.  17; 
Tompkins  v.  Levy,  87  Ala.  263,  6  South.  346,  13  Am.  St.  Rep.  31; 
Boyden  v.  Insurance  Co.,  153  Mass.  544,  27  N.  E.  669;  Tennes  v. 
Insurance  Co.,  26  Minn.  271,  3  N.  W.  346;  Talcott  v.  Field,  34  Neb. 
611,  52  N.  W.  400,  33  Am.  St.  Rep.  662;  Evers  v.  Association,  59 
Mo.  429.  In  the  last  case  it  was  ruled  that  there  .was  no  joint  in- 
terest in  the  policy  during  the  continuance  of  the  life  of  the  insured ; 
that  while  he  lived  he  had  the  sole  and  absolute  interest,  with  a 
bare  contingency  resulting  to  the  other  party,  that,  "had  he  survived 
to  the  designated  time  when  the  payment  of  the  policies  was  to 
inure  to  him  personally,  he,  and  he  alone,  woidd  have  reaped  their 
Fruits,  and  no  other  one  was  jointly  interested  with  him" ;  and  that 
the  interest  of  the  beneficiary  did  not  take  effect  until  the  insured's 
interest  ceased  by  death.  It  does  not  appear  that  the  policy  in 
that  case  contained  a  provision  like  the  one  herCt  providing  for  a 
paid-up  policy  to  the  beneficiary  named  in  case  of  default  in  the 
payment  of  premium  after  three  annual  premiums  had  been  paid. 
This  provision,  even  if  the  doctrine  of  the  Missouri  case  can  be 
upheld  to  its  full  extent,  would,  as  we  think,  give  to  the  wife  a 
present  right  and  interest  in  the  policy,  to  receive  upon  the  condi- 
tions stated  a  paid-up  policy  upon  the  life  of  her  husband, — a  right 
however,  which  she  could  not  exercise  without  his  consent,  since 
that  would  be  to  deprive  him  of  his  right  to  receive  the  amount 
specified  at  the  conclusion  of  the  tontine  period. 

The  case  of  Ex  parte  Dever,  18  Q.  B.  Div.  660,  is  not  in  conflict 
with  our  conclusion.  The  policy  there  was  like  to  the  one  here,  ex- 
cept that  the  right  of  option  at  the  conclusion  of  the  tontine  period 
was  vested  in  the  wife,  and  not  the  husband.  The  right  of  the  hus- 
band to  receive  anything  under  that  policy  rested  in  the  possibility 
of  the  wife,  at  the  end  of  the  tontine  period,  exercising  her  option 
to  receive  a  specified  sum  of  money,  which,  it  was  argued,  under 
the  marital  laws  of  England,  would  pass  to  the  liusband.  Whether 
it  would  so  pass  was  not  determined ;  but  the  court  ruled  that  the 
husband  had  no  property  right  in  the  policy  which  passed  to  the 
trustee,  because  it  was  something  that  could  only  accrue  in  the 
exercise  of  the  wife's  option  on  the  double  contingency  which  had 
not  happened  at  the  time  he  obtained  his  discharge.   The  court  said : 

"It  WEB  the  mere  hope  of  a  hope  that  something  might  come  to  him 
reason  of  his  surviving  tlie  ten  Tears,  and  of  hta  wife's  exercising  hw  op* 
ticHi  In  that  particular  manner,  and  It  was  a  men  spes,  and  there  waa 
nothing  which  could  vest  In  the  trustee  In  bankmivtcy.'' 
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In  re  Slingluff  (D.  C.)  io6  Fed.  154,  3  Nat.  Bankr.  News.  254,  5 
Am.  Bankr.  R.  76,  was  a  case  upon  an  endowment  policy,  where 
the  specified  amount  was  payable  to  the  bankrupt  at  the  date  stated, 
if  he  survived,  and,  if  he  should  die  within  the  period,  then  to  the 
wife  or  her  legal  representatives.  Judge  Morris  in  that  case  de- 
livered an  able  and  exhaustive  opinion,  covering  the  whole  ground 
here  considered,  and  reaching  the  conclusion  to  which  we  are  com- 
pelled. 

It  remains  to  consider  how  this  matter  should  be  dealt  with  by 
the  court  below.  The  trustee  takes  the  policy  as  of  the  date  of  the 
adjudication  in  bankruptcy,  and  subject  to  all  its  burdens.  He  takes 
it  subject  to  the  duty  of  continuing  it  in  force  by  the  payment  of 
semiannual  premiums  until  the  completion  of  the  tontine  period. 
That  will  involve  a  large  outlay  of  money,  which*  may  prove  burdaci- 
some  ta  the  estate.  He  also  takes  the  policy  subject  to  the  con- 
tingency of  the  death  of  the  bankrupt  before  the  completion  01 
the  tontine  period,  and,  if  that  contingency  should  happen,  he  will 
fail  to  realize  anything,  and  possibly  the  bankrupt's  estate  migt^ 
lose  the  amount  disbursed  in  payment  of  premiums.  There  would 
seem  to  be  two  modes  of  practically  and  equitably  solving  the  prob- 
lem. One  is  to  ascertain,  if  it  be  possible,  the  actual  value  of  the 
policy  at  the  date  of  the  adjudication  in  bankruptcy,  and  the  equi- 
table apportionment  of  that  value  among  the  respective  interests 
in  the  policy,  and  then,  in  analogy  to  the  declared  policy  of  the  law 
as  stated  in  the  proviso,  to  permit  the  bankrupt,  if  he  so  desire, 
to  pay  to  the  trustee  that  proportion  of  the  actual  value  which 
would  be  coming  to  him  at  the  time  stated  and  upon  the  plan  sug- 
gested, and  that  the  trustee  thereupon  convey  all  claim  to  the  poUcy 
to  the  bankrupt.  The  other  plan  is  to  direct  a  sale  by  the  trustee 
of  the  interest  of  the  bankrupt  in  the  policy  at  the  date  of  the  ad- 
judication in  bankruptcy.  These  views  are  suggested  to  the  court 
below  for  its  consideration  in  the  equitable  disposition  of  the  matter 
under  the  rules  which  we  have  declared,  and  because  the  record 
furnishes  no  data  from  which  specific  directions  may  be  given. 

GROSSCUP,  Circuit  Judge  (dissenting).  I  concur  in  the  opinion 
that  the  policy  does  not  fall  within  the  provisions  of  section  70a 
relating  to  a  csish  surrender  value ;  but  am  forced  to  dissent  from 
that  portion  of  the  opinion  which  holds  that  in  virtue  of  the  condi- 
tion of  the  policy  relating  to  David  Welling's  right  of  election  upon 
the  completion  of  the  tontine  dividend  period,  November  27,  1906, 
Mrs.  Welling's  vested,  interest  will  cease,  and  WeUing's  right  be- 
come a  pn^erty  ^rhich  could  have  been  transferred  April  13,  190Z, 
the  date  of  adjudication,  or  which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him. 

The  policy,  on  its  face,  contracts  to  pay  Anna  B.  Welling,  if  liv- 
ing, or,  if  not  living,  the  surviving  children,  the  sum  of  ten  thousand 
dollars  within  sixty  days  after  satisfactory  proofs  of  death  of  David 
Welling,  subject,  however,  to  the  condition,  among  others,  that  upon 
the  completion  of  the  tontine  period,  November  27,  1906,  (the  policy 
not  iiaving  been  terminated  previously  by  lapse  or  death)  David 
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Wdling  shopid  have  the  option:  (a)  to  withdraw  in  cash  the  pol- 
icy's entire  share  of  the  assets;  (b)  to  convert  such  share  into  a 
paid-up  policy  for  an  equivalent  amount;  (c)  to  continue  the  policy 
in  force  on  the  ordinary  plan,  withdrawing  the  accumulated  surplus 
in  cash,  or,  (d)  to  continue  the  policy  for  the  original  amouht,  apply- 
ing the  tontine  dividend  to  the  purchase  of  an  annuity  for  the  benefit 
of  David  Welling. 

Now,  the  law  nolds,  that  in  a  policy  of  insurance  taken  out  by  a 
husband  on  his  life,  making  a  reasonable  provision  for  the  family 
after  his  death,  without  intent  to  hinder,  delay  or  defraud  creditors, 
the  interest  of  the  wife  vests  from  the  moment  the  policy  is  issued, 
and  remains  vested  until  the  policy  matures,  unless  there  is  a  clear 
provision  to  the  contrary.  The  policy  under  consideration  contains 
no  clear  contrary  provision.  The  right  of  Welling  to  take  out,  at  a 
given  period,  the  value  of  the  policy  in  cash,  connected  as  it  is  with 
the  other  alternative,  that  the  policy  may  continue  in  force  on  the 
ordinary  plan,  is  not  in  itself  a  divestment  of  Amia  B.  Welling's 
interest.  The  alternative — the  continuance  of  the  policy  in  force  on 
the  ordinary  plan — ^is  a  continuance  of  her  vested  interest  as  it  was 
previously.  The  effect  of  the  contract,  taken  as  a  whole,  is  that  the 
insurance  company  promises  to  pay  Anna  B.  Welling,  or  the  sur- 
viving children,  upon  the  death  of  David  Welling,  the  sum  of  ten 
thousand  dollars,  unless  on  November  27,  1906,  David  Welling  shal! 
have  elected  to  withdraw  in  cash  the  policy's  entire  share  of  the 
assets.  In  such  a  contract,  the  interest  of  Anna  B.  Welling,  though 
subject  at  the  option  of  David  B.  Welling  (to  be  exercised  Novem- 
ber 27,  1906)  to  termination,  is  not,  in  fact,  terminated  or  divested 
until  the  option  has  been  exercised. 

Assuming  then,  that  Anna  B.  Welling  has  a  vested  interest  in  the 
policy,  not  terminable  November  27,  1906,  unless  David  B.  Welling 
elects  to  take  out  in  cash  the  policy's  share  of  the  assets,  it  is  clear 
to  me  that  such  right  of  election  is  one  not  transferable,  or  subject 
to  levy  upon  judicial  process.  If  the  subject  matter  of  the  option 
were  a  mere  future  interest  or  expectancy,  disconnected  from  obliga- 
tions to,  or  with  the  interests  of,  another,  there  might  be  little  doubt 
of  its  assignability.  But  that  is  not  its  nature  or  substance.  The 
subject  matter  of  the  option  is  a  policy  of  life  insurance — the  pro- 
vision a  husband  makes  for  his  wife  and  family  in  the  event  of  his 
death.  Presumably,  the  wife  has  contributed  her  share  toward  ob- 
taining the  premiums  that  have  enabled  the  husband  to  carry  along 
the  policy;  presumably,  too,  any  other  provision  for  her  or  the 
family  has  been  affected  by  the  fact  that  a  life  insurance  provision 
is  in  existence.  If  disposed  of,  such  a  policy,  unlike  other  prop- 
erty, brings  no  equivalent — once  let  go  it  can  in  many  cases  never 
be  replaced.  An  option  so  intimately  interwoven  with  the  wife's 
interest,  and  with  the  obligations  due  to  her  from  her  husband, 
cannot  be  exercised  against  her  interests,  except  in  exact  accordance 
with  the  substantial  terms  in  which  the  option  is  formulated  and 
put  in  force. 

One  of  those  terms  is  that  it  shall  be  exercised  November  27, 
1906.   Time,  here,  so  far  as  Mrs.  Welling  is  concerned,  is  of  the 
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essence  of  the  option.  The  interest  of  the  wife,  and  the  sense  of 
obligation  of  the  husband,  may  be  different  on  that  day  from  that 
of  any  day  preceding  or  following.  It  is,  in  my  judgment,  the  wife's 
right  that  the  election — affecting  as  it  does  her  vital  interests — 
shall  be  exercised  only  in  view  of  the  considerations  that  may  in- 
fluence the  husband  at  that  time;  neither  those  before  nor  those 
after. 

Another  term  of  the  option  is  that  the  election  shall  be  by  the 
husband  himself.  No  one  else  can  stand  in  his  place,  or  exercise 
the  option  under  the  circumstances  and  sense  of  obligation  that 
will  influence  him.  It  is  the  wife's  right  to  have  the  husband's 
judgment,  not  that  of  a  stranger — the  judgment  of  the  man  who 
presumably  has  an  interest  in  her  future,  not  that  of  a  man  whose 
interest  in  this  respect  is  in  conflict  with  hers.  I  am  of  the  opinion 
that  a  fair  interpretation  of  the  spirit  of  the  policy  would  disallow  the 
exercise  of  the  option  of  Welling  until  the  day  for  its  exercise  had  ar- 
rived, and  would  then  disallow  its  exercise,  unless  it  be  by  the  judg- 
ment of  Welling  himself.  Such  an  interpretation,  of  course,  forbids 
the  view  that  the  option  is  transferable  in  advance — ih  this  case  six 
years  in  advance — or  was  subject  to  levy  by  creditors. 

The  decree  is  reversed  and  the  cause  remanded  to  the  court  be- 
low with  direction  to  proceed  therein  in  accordance  with  the  views 
expressed  in  this  opinion. 


L  Post  Omoc— llAiuito  Pkohibitsd  Mattbb— Sufficixhct  of  Indicthbht. 
An  Indlctmoit  under  Rev.  St  }  8898,  as  amended  by  1  Supp.  Rev.  St 
€21,  charging  the  defendant  with  having  deposited  In  a  post  office  for 
mailing  a  letter  or  circular  giving  Information  where  and  of  whom  might 
be  obtained  obscene,  lewd,  and  lascivious  pictures,  Is  sufflclent  if  it 
specifies  the  place  where  atid  of  whim  the  letter  or  circular  gave  In- 
formation, and  alleges  the  character  of  the  Information,  leaving  farther 
disclosures  to  the  evidence.  It  is  not  necessary  to  aver  ownership  or 
possesalon  of  the  objectionable  matter,  nor  that  the  Information  was 
given  to  one  who  Inquired  for  or  desired  it,  nor  to  describe  the  pictures 
about  which  Infonfiatlon  was  given,  further  than  to  state  their  cbar- 

&  BaXB— ELBMBHn  OF  OFFXHSB. 

It  la  not  necessary,  to  constltnte  the  offense  of  maUIng  a  letter  or 
circular  giving  Information  where  obscene,  lewd,  and  lascivious  pictures 
or  publications  may  be  obtained,  under  Rev.  9t.  i  3893,  as  amended  by 
1  Bnpp.  Rev.  St  621,  that  the  writing  mailed  should  describe  the  objec- 
tionable matter  or  state  its  character.  It  la  sufficient  If  the  writing, 
although  unobjectionable  on  its  face,  in  fact  gives  Information  where 
matter  of  the  character  specified  In  the  statute  can  be  obtained,  and  the 
Indtctmrat  need  not  i^ead  all  the  words  constltutlDg  the  InformatloB 
with  the  partlcnlattty  required  In  cases  of  libel  m  forgery. 

I.  IltDTOTUailT  CO:CBIDBRBD. 

An  IndlctmMit  under  Rev.  8t  I  3808,  as  amended  by  1  Supp.  Rev.  St 
OKU  Purged  the  defendants  with  having  d^xwlted  for  mailing  a  clr> 
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cnlar,  and,  after  setting  out  the  circular  In  hsec  verba,  averred:  "Wbtdi 
said  circular  tbeu  and  there  waa  a  circular  which  gave  information,  as 
they,  the  said  *  *  *,  then  and  there  well  knew,  where  and  of  whom 
might  be  obtained  certain  obscene,  lewd,  and  lascivious  photographic 
pictures,  in  the  said  circular  called  'views';  that  la  to  say.  informatloii 
that  the  said  pictures  might  be  obtained  of  *   at   *  * 

Meia,  that  such  indictment  was  sufficient,  although  the  circular  set  out 
was  mer^  an  advertisement  of  a  machine  for  exhibiting  **vlewB,"  imd 
of  different  sets  of  views  for  exhibition  therein;  the  charactOT  of  the 
pictures  not  being  described. 

In  Error  to  the  District  Coiut  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

The  Indictment  In  this  case  Is  based  upon  section  3893  of  the  Revised 
Statutes  of  the  United  States,  as  amended  by  the  act  of  September  26,  18SS 
(1  Snpp.  Bev.  St  621),  and  embraces  two  counts.  A  demurrer  to  tiie  lndlc^ 
ment  having  been  overruled,  the  defendants  oiteared  their  pleas  of  gnllty  to 
both  counts.  A  motion  In  arrest  of  judgment  was  overruled,  and  ^ceptloo 
duly  taken.  The  defendants  were  thereupon  sentenced  each  to  pay  a  fine 
of  $1,000,  and  to  be  Imprisoned  In  the  Illinois  State  Penitentiary  at  Jollet  at 
hard  labor  for  three  years;  the  said  sentence  of  Imprisonment  to  be  satisfied 
by  each  serving  one  year  in  the  county  Jail  of  Cook  county.  Motion  to 
vacate  and  set  aside  judgment  was  then  made  and  overruled.  The  ruling 
of  the  court  In  passing  sentence.  In  denying  the  motion  In  arrest  of  judg- 
ment; and  In  denying  the  mctlon  to  vacate  Judgment  la  assigned  for  enot, 
and  the  sufficiency  of  the  indictment  la  the  sole  qnesUon  iH^soitBd  hen  for 
consideration. 

Section  3S93  of  the  Revised  Statutes,  as  am^ded,  reada  as  follows: 
"Sec.  3893.  Every  obscene,  lewd  or  lascivious  book,  pamphlet,  picture, 
paper,  letter,  writing,  print,  or  other  publication  of  an  Indecent  character, 
and  every  article  or  thing  designed  rr  Intended  for  the  prevention  of  con* 
ceptlon  or  procuring  of  abortion,  and  every  article  or  thing  intended  ac 
adapted  for  any  indecent  or  Immoral  use,  and  every  written  or  printed  card, 
letter,  circular,  book,  pamphlet,  adverttsement,  or  notice  of  any  kind  giving 
Information,  directly  or  Indirectly,  where  or  how,  or  of  whom,  or  by  what 
means  any  of  the  hereinbefore  mentioned  matters,  articles  or  things  may  be 
obtained  or  made,  whether  sealed  as  flrst-class  mattw  or  no^  are  hextAxf 
declared  to  be  non-mailable  matter,  and  shall  not  be  conveyed  In  the  mails 
nw  d^lvered  from  any  postnifflce  nor  by  any  letter  carrier;  and  any  person 
who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  de- 
livery, anything  declared  by  this  section  to  be  non-mallable  matter,  and  any 
person  who  shall  knowingly  take  the  same,  or  cause  the  same  to  be  tak«i, 
from  the  mails  for  the  purpose  of  circulating  or  disposing  of  or  of  aiding  In 
the  circulation  or  disposition  of  the  same,  shall,  for  each  and  every  offense 
be  fined  upon  conviction  thereof  not  more  than  five  thousand  dollars,  or 
Imprisoned  at  hard  labor  not  more  than  five  years,  or  both,  at  the  discretion 
of  the  coiirt" 
The  Indictment  la  as  follows: 

"Tiie  grand  Jurors  for  the  United  States  of  America,  Inquiring  for  the 
Northern  dlviBlon  of  the  Northern  district  of  Illinois,  upon  tiielr  oaths  pre- 
sent that  Anthony  L.  De  Gignac  and  Herbert  S.  Mills,  late  of  the  city  of 
Chicago,  In  the  said  division  and  district,  on  the  thirteenth  day  of  December, 
in  the  year  of  onr  Lord  nineteen  hundi-ed,  at  Ohlcago  aforesaid.  In  the 
division  and  district  aforesaid,  unlawfully  did  knowingly  deposit  and  cause 
to  be  deposited  in  the  post  office  of  the  said  United  States  there,  fw  mallii^ 
and  delivery,  a  certain  envelope,  to  wit,  an  envelope  which  then  and  there 
bore  two  uncanceled,  United  States  two-cent  postage  stamps  and  the  fol- 
lowing return  card  direction  and  address;  that  is  to  say:  'Return  in  S  dayn 
to  Mills  Novelty  Co..  Chicago,  U.  S.  A.  Peter  Lemington.  Esq.,  22«1  Araiw- 
hold.  Room  12,  Denver,  Colo..'— and  contained  a  certain  printed  circular, 
to  wit,  a  i^inted  circular  of  the  tenor  which  here  follows;  that  is  to  aay; 
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— Which  Bald  drenlar  then  and  there  was  a  circular  which  gave  Informa- 
tion, as  they,  the  said  Anthony  L.  De  Glgnac  and  Herbert  S.  UlUs,  then  and 
there  well  knew,  where  and  of  whom  might  be  obtained  certain  obscene, 
lewd,  and  lascWions  photographic  pictures,  In  tbe  said  clrcnlar  called  'Views'; 
that  is  to  say.  Information  that  the  said  pictures  might  be  obtained  of  the 
Mills  Novelty  Co^  at  Nos.  11  to  23  South  Jefferson  street,  in  the  said  city  of 
Chicago, — against  tbe  peace  and  dignity  of  the  said  United  States,  and  con- 
trary to  the  form  of  the  statute  of  the  same  In  such  case  made  and  pro- 
vided. 

"(2)  And  tbe  grand  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  the  said  Anthony  L.  De  Glgnac  and  Herbert  S.  Mills,  on 
the  tenth  day  of  January,  In  the  year  of  our  Lord  nineteen  hundred  and  one, 
at  Chicago  aforesaid.  In  the  division  and  district  aforesaid,  unlawfully  did 
knowingly  deposit  and  cause  to  be  deposited  In  the  post  office  of  the  said 
United  States  at  Chicago  aforesaid,  for  mailing  and  delivery  to  one  Peter 
Simington,  at  Na  2201  Arapahoe  street,  in  the  city  of  Denver,  in  the  state 
of  Colorado,  a  certain  typewritten  letter;  that  la  to  say,  a  letter  of  the  tenor 
following,  beginning  next  below  the  engraved  letter  hend  thereof,  which  It 
Is  Impossible  to  here  produce,  to  wit:  'Cable  Address,  "Coin."  'Phone,  Mon- 
roe, 47.  Jan.  10,  1901.  Mr.  I^eter  Simington,  21201  Arapahoe  St.,  Deuver, 
Colo. — Dear  Sir:  Replying  to  your  valued  favor  of  Jan.  4th,  will  say  that 
the  price  of  our  views  such  as  you  desire  are  $1.50  per  dozen.  We  also 
allow  you  to  exchange  the  same  for  others,  providing  you  have  not  retained 
them  over  thirty  days,  and  they  are  In  good  condition,  we  allowing  you  two- 
thirds  of  their  original  value  In  exchange  for  new.  Hoping  tu  be  favored 
with  yonr  valued  order,  assuring  you  that  the  same  shall  have  our  prompt 
and  careful  attention,  we  remain,  yours  very  truly.  Mills  Novell  Co.  A.  H. 
C'— which  said  letter  then  and  there  was  a  letter  which  gave  information 
to  the  said  Peter  Simington,  as  they,  the  said  Anthony  L.  De  Gignnc  and 
Herbert  S.  Mills,  then  and  there,  to  wit,  at  the  time  and  place  of  so  de- 
positing the  said  letter  In  the  said  post  office,  and  causing  the  same  to  be 
deposited  therein,  for  mailing  and  delivery  as  aforesaid,  well  knew,  where 
and  of  whom  might  be  obtained  certain  obscene,  lewd,  and  lascivious  photo- 
graphic pictures  of  nude  women,  too  (  bscene,  lewd,  and  lascivious  to  be  here 
described;  that  Is  to  say.  Information  that  such  pictures  might  be  obtained 
of  the  Mills  Novelty  Co.,  then  doing  business  In  the  said  city  of  Chicago, — 
against  tbe  peace  and  dignity  of  the  said  United  States,  and  contrary  to  the 
form  of  the  statute  of  the  same  In  such  case  made  and  provided." 

Wm.  S.  Forrest,  for  plaintiff  in  error. 
S.  H.  Bethea,  for  the  United  States. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  HUM- 
PHREY, District  Judge. 

HUMPHREY,  District  Judge,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  contention  on  behalf  of  plaintiffs  in  error  is  that  the  indict-  • 
ment  does  not  aver  that  the  writing  therein  set  forth  gave  the 
prohibited  information  directly  or  indirectly;  that  it  contains  no 
averment  that  obscene,  lewd,  and  lascivious  photographic  pictures 
or  views  were  in  fact  at  Nos.  ii  to  23  Jefferson  street,  in  the  city  of 
Chicago,  or  were  in  the  possession  or  under  the  control  of  the 
Mills  Novelty  Company.  Counsel  contend  that  an  indictment  drawn 
under  this  section  for  mailing  prohibited  matter,  or  for  mailing  a 
writing  giving  information  where  such  matter  may  be  obtained, 
is  subject  to  the  rule  of  pleading  applicable  to  indictments  for  slan- 
der, libel,  forgery,  etc.;  that  the  case  at  bar  is  strictly  analogous 
to  an  indictment  for  criminal  libel;  that  therefore,  in  order  to  make 
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a  good  indictment,  the  viTitin|^  itself  must  upon  its  face  purport  to 
be  what  is  prohibited,  or,  failing  in  that,  the  indictment  must  coo- 
tain  explanatory  allegaticms,  averments,  or  writings  showing  that 
the  writing  itself,  interpreted  by  such  explanations,  does  not  contain 
what  is  prohibited. 

This  contention  cannot  be  sustained.   The  primary  object  of  this 
federal  enactment  (section  3893,  Rev.  St.  U.  S.)  is  to  protect  the 
mails  from  corrupt  communications.    The  incidemal  purpose  of  the 
law  is  to  protect  the  public  morals.   The  law  has  been  construed 
by  the  supreme  court.    It  is  not  necessary,  in  an  indictment  under 
this  section,  that  all  the  words  constituting  the  information  should 
be  pleaded  with  the  particularity  used  in  cases  for  libel  and  forgery. 
It  is  sufBcient  that  the  character  of  the  information  be  described, 
leaving  further  disclosures  to  the  introduction  of  evidence.  The 
offense  here  denounced  is  the  giving  of  information  by  mail  where 
obscene  matter  may  be  obtained.    Any  communication  by  mail 
which  does  this  is  actionable.    The  gist  of  the  offense  is  the  giving 
of  the  information  by  mail.    It  is  not  necessary  to  aver  ownership 
or  possession  of  the  obscene  matter.   Neither  is  it  necessary  to 
aver  that  the  information  was  given  to  one  who  inquired  for  or  de- 
sired the  same.   One  very  common  purpose  of  those  who  violate 
this  statute  is  the  corruption  of  the  young  and  the  innocent.  It 
is  not  necessary  that  the  writing  complained  of  should  in  terms 
describe  obscene  matter.   The  writing  may  be  innocent  and  harm- 
less on  ite-  face.   Yet  if  it  in  fact  give  information  where  obscene 
matter  may  be  obtained,  and  the  explanatory  averment  so  states, 
it  cannot  save  the  plaintiffs  in  error  harmless  because  the  obscene 
matter  in  question  is  described  by  the  indefinite  term  of  "views." 

On  the  exact  question  arising  here  the  cases  of  U.  3.  v.  Grimm 
(C.  C.)  45  Fed.  558,  Id.  (D.  C.)  50  Fed.  528,  and  Grimm  v.  U.  S., 
156  U.  S.  604,  15  Sup.  Ct.  470,  39  L.  Ed-  550,  are  in  point.  These 
cases  have  been  much  relied  upon  by  counsel  on  both  sides.  The 
indictment  here  is  sufficient  under  the  authority  of  either  of  the 
Grimm  Cases.    In  the  first  Grimm  Case,  the  main  objection  to  the 
indictment/  and  the  one  on  which  it  was  held  insufficient  for  uncer- 
tainty, was  that  it  did  not  contain  any  averment,  either  in  the  writ- 
ing itself  or  by  way  of  explanation,  as  to  the  place  where  the  objec- 
tionable matter  could  be  obtained.   The  indictment  failed  to  aver 
that  the  writing  complained  of  conveyed  the  information  denounced 
by  the  statute.   The  indictment  here  is  specific  on  this  point.  It 
avers  that  the  writing  complained  of  did  contain  information  where 
such  denounced  photographs  could  be  obtained,  viz.:  "Informa- 
tion that  the  said  pictures  might  be  obtained  at  Nos.  11  to  23  South 
JefTerson  street,  in  said  city  of  Chicago."    In  the  second  Grimm 
Case,  opinion  by  Mr.  Justice  Brewer,  it  is  said  at  page  608,  156 
U.  S.,  page  471.  IS  Sup.  Ct.,  and  page  551,  39  L.  Ed.: 

"It  is  Insisted  that  the  possession  of  obscene,  lewd,  or  lasclTlons  pictures 
eonstltates  no  offense  under  the  statute.  That  Is  undoubtedly  true,  and  no 
conviction  was  sought  for  the  mere  possession  of  such  pictures.  The  grava- 
men  of  the  complaint  Is  that  the  defendant  wrongfully  used  the  malls  for 
traJDsmitttng  information  to  others  of  the  place  where  snch  pictures  could 
be  obtained,  and-  the  allegation  of  possession  Is  merely  the  statement  of  a 
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fact  tending  to  Interivret  the  letter  which  he  vrote  and  {toced  In  the  post 
oiBce.  It  iB  said  that  the  letter  Is  not  In  Itself  ohscene,  lewd,  or  lasclTlona. 
This  also  may  be  conceded.  But,  however  Innocent  on  Its  face  It  may  aih 
pear,  If  It  conveyed,  and  was  Intended  to  conrey.  Information  in  respect  to 
the  place  or  person  where,  or  of  whom,  snch  objectionable  matters  conld  be 
obtained.  It  is  within  the  stotute.  *  *  *  On  the  contrary,  It  Is  safflclent 
to  allege  its  character  and  leave  further  disclosures  to  the  Introduction  of 
evidence.  It  may  well  be  that  the  sender  of  such  a  letter  has  no  single 
picture  or  other  obscene  publicatloD  or  print  In  his  mind,  but,  simply  know- 
tog  wh^  matter  of  an  obscene  character  can  be  obtained,  uses  tbe  maUa 
to  give  information  to  others.  It  Is  unnecessary  that  onlawfnl  Intent  as  to 
any  particular  picture  be  charged  or  proved.  It  Is  enough  that  In  a  certain 
place  there  could  be  obtained  pictures  of  ttiat  character,  either  already  made 
and  for  sale  or  distribution,  or  from  some  one  willing  to  make  them,  and 
that  the  defendant,  aware  of  this,  used  the  malls  to  convey  to  others  tbe 
like  knowledge." 

Measured  by  this  standard  the  indictment  is  sufficient.  It  avers, 
after  setting  out  the  circular  in  hsec  verba : 

"Which  said  circular  then  and  there  was  a  circular  which  gave  informa- 
tion, as  they,  the  said  Anthony  L.  De  GIgnac  and  Herbert  S.  Mills,  then  and 
there  well  knew,  where  and  of  whom  might  be  obtained  certain  obscene, 
lewd,  and  lascivious  photographic  pictures,  In  the  said  circular  called 
'Views';  that  Is  to  say,  Informatloc  that  the  said  plctares  might  be  ob- 
tained of  the  Mills  Novelty  Company,  at  Nob.  11  to  23  South  Jefferson  street. 
In  the  said  city  of  Chicago, — against  the  peace  and  dignity  of  the  said  United 
States,  and  contrary  to  the  form  of  the  atatete  of  the  same  In  socb  case 
made  and  provided.'* 

It  very  properly  left  further  disclosures  to  the  introduction  o( 
evidence. 

The  judgment  of  the  district  court  is  afBrmed. 


L  BANKBUPTOT— PROCBDUBS  OH  REVIEW. 

The  decision  of  a  court  of  bankruptcy  on  a  petition  claiming  ownership 
of  funds  in  the  hands  of  a  bankrupt's  trusted  where  tbe  facts  are  on- 
dlspnted,  may  be  reviewed  by  a  petition  for  revision,  under  Bankr.  Act 
1886^  1 24b,  and  not  by  appeal  undar  that  acti 
L  Same— Proceeds  op  Plkwjk— Rbcovbbt  vroh  Trustee  of  Pledgee. 

A  pledgee  of  a  certificate  of  stock  nvledged  tt  to  a  baxik,  wSt3iout 
the  knowledge  of  bis  pledgor,  to  secure  a  del>t  of  his  own.  He  after^ 
wards  made  a  general  assignment,  and  still  later  was  adjudged  a  bank- 
rupt. ThA  bank  sold  the  securities,  and,  after  its  claim  was  paid,  had  a 
sum  remaining  exceeding  tbe  proceeds  of  such  certificate,  which  It  paid 
over  to  the  assignee,  who  had  been  previously  notified  by  the  orlt^al 
Idedgor  of  tahi  right  to  tiie  certificate,  subject  to  payment  of  his  own 
debt,  which  he  bad  duly  tendered.  The  assignee  bad  funds  In  his 
bands  exceeding  the  proceeds  of  snch  certificate  at  an  times  until 
he  tnnied  tbe  same  over  to  the  trustee  In  bankruptcy,  who  thereafter 
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also  had  at  all  times  funds  In  excess  of  such  amovnt  ff«M.  that  the 
original  pledgor  had  the  equitable  right  to  follow  the  fund  received  by 
the  bank  la  excess  of  Its  debt  through  the  hands  of  the  assignee  and  Into 
those  of  the  tnistee,  and  to  recorer  from  the  latter  the  proceeda  of  tala 
stock,  lees  tiie  amount  ot  hie  IndeMedneas  to  the  banfernpt 
9.  Sams— Lachbb. 

The  original  pled^,  having  no  knowledge  that  his  stock  had  been 
repledged  by  the  bankrupt  until  after  he  bad  filed  his  claim  as  a  pre- 
ferred creditor  of  the  bankrupt  estate,  cannot  be  said  to  have  waived 
any  rights,  or  to  hare  been  guilty  of  laches  which  would  preclude  him 
ttom  thereaftn  aaserUng  the  same  against  the  fund  in  the  hands  of  the 
trustee. 
4  BAMa— Costs. 

In  re  Dickson  (a  a  A.)  Ill  Fed.  726,  affirmed  as  to  costs. 

Appeal  from,  and  Petition  for  Revision  of  Proceedings  in,  the 
District  Court  for  the  District  of  Massachusetts. 
For  opinion  below,  see  lo8  Fed.  312. 

Addison  C.  Bumham  and  Albert  S.  Hutchinson  (Freedom  Htitch- 
insoa,  on  the  brief),  for  appellant. 
Roland  Gray  (Ropes,  Gray  &  Gorham,  on  the  brief),  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Tudges,  and  WEBB,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  These  two  proceedings  were  brought 
to  revise  the  decree  of  the  district  court  for  the  district  of  Massa- 
chusetts, sitting  in  bankruptcy,  directing  a  payment  to  Le  Roy  by 
the  trustee  in  bankruptcy  of  $6,490.29.  As  occurred  in  Re  County 
of  Worcester,  42.  C.  C.  A.  637,  102  Fed.  808,  and  in  Re  Fisher,  43 
C  C.  A.  381,  103  Fed.  860,  51  L.  R.  A.  292,  and  in  Re  Dickson 
(C.  C.  A.)  m  Fed.  726,  the  moving  party  in  this  court,  who  is  the 
trustee  in  bankruptcy,  bein^  uncertain  as  to  the  nature  of  his  remedy, 
both  appealed,  which  constitutes  the  case  of  Hutchinson  v.  X<e  Roy, 
and  filed  a  revis(M7  petition,  which  constitutes  that  of  Hutchinson, 
petitioner.  There  can  be  no  doubt  that  the  latter  proceeding  is  the 
correct  one,  and  the  appeal  must  be  dismissed  for  want  of  jtuisdic- 
tion. 

The  proceeding  commenced  by  Le  Roy  filing  a  proof  of  debt, 
claiming  this  $6490.29,  but  closing  the  proof  with  the  following, 
"Deponent  claims  to  be  entitled  as  a  preferred  creditor."  Wh^ 
Le  Roy  thus  sought  to  accomplish  could  not  be  accomplished  in 
that  form,  as  the  claim  which  he  intended  to  maintain  was  not  a 
preferred  debt,  under  the  bankruptcy  act  of  1898.  Subsequently  Le 
Roy  obtsuned  leave  to  amend  as  follows : 

"And  now  comes  the  claimant,  Stuyresant  Le  Roy.  and  moves  to  amend 
his  proof  of  claim  heretofore  filed  by  substituting  tiierefor  ttie  followfaig: 

"  The  trustee  apjwinted  in  the  above-entitled  bankruptcy  proceeding  re- 
ceived f6,480.29,  belonging  to  this  claimant,  and  forming  no  part  the 
estate  of  the  bankrupts.  Wherefore  this  dalmant  prays  that  the  tnistee  may 
he  ordered  to  pay  to  him  eald  sum.  lees  the  amount  of  the  dlvldoid  which 
baa  already  been  paid  to  him. 

"  This  application  Is  made  without  prejudice  to  the  claimant's  right  to 
ehare  as  a  general  creditor  for  said  amount  of  (^490.20,  in  the  event  of  the 
deailal  ot  flils  paja  tat  fall  payment' " 
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The  amendment  having  been  allowed,  what  was  originally  in* 
tended  as  a  proof  of  a  preferred  claim  was  converted  into  a  sum- 
mary petition  for  the  payment  to  Le  Roy  of  a  specific  amount  from 
the  funds  in  the  possession  of  the  trustee.  The  district  court  clearly 
had  jurisdiction  over  this  petition,  and  granted  it.  Le  Roy  claimed 
the  proceeds  of  65  shares  of  American  Sugar  Refining  Company 
stock,  sold  as  hereinafter  stated;  the  amount  realized  on  the  sale 
being  $8,320.  According  to  well-established  rules,  a  court  winding 
up  insolvent  estates  must  take  cognizance  of  all  equitable  set-offs, 
no  matter  how  they  may  arise.  Bankr.  Act  1S98,  §  68;  Carr  v. 
Hamilton,  129  U.  S.  252,  256,  9  Sup.  Ct-  295,  32  L.  Ed.  669;  Scott 
V.  Armstrong,  146  U.  S.  499,  507,  13  Sup.  Ct.  148,  3O  L.  EA.  1059; 
Auten  V.  Bank.  174  U.  S.  125,  19  Sup.  Ct.  638,  43  L.  Ed.  920. 
It  is  sufHclent  that  on  the  adjustment  of  all  accounts  between  Le 
Roy  and  the  bankrupts,  including  the  matter  of  the  65  shares  of 
American  Sugar  Refining  Company  stock,  there  was  a  balance  due 
the  former  of  $6490.29. 

Le  Roy  had  pledged  to  the  bankrupts  before  their  failure  the 
65  shares  of  American  Sugar  Refining  Company  stock.  After- 
wards, at  a  date  not  given,  the  bankrupts  borrowed  of  the  Beacon 
Trust  Company  $100,000,  pledging  it  a  long  list  of  securities,  in> 
eluding  with  the  rest  the  American  Sugar  Refining  Company  stock, 
and  a  small  amount  of  other  stocks  belonging  to  other  persons, 
without  their  consent,  and  without  the* consent  or  knowledge  of 
Le  Roy.  Next,  on  December  27,  1899,  the  bankrupts  made  an  as- 
signment for  the  benefit  of  their  creditors  to  one  George  C.  Dick- 
son. On  the  next  day,  or  the  day  after,  Le  Roy  called  at  the  office 
of  the  bankrupts,  and  offered  to  pay  the  balance  due  from  him 
on  the  delivery  to  him  of  the  American  Sugar  Refining  Company 
stock ;  but  he  was  advised  that  nothing  could  be  done,  because  the 
assets  of  the  concern  had  been  transferred  to  Mr.  Dickson.  Not 
knowing  that  his  stock  had  been  pledged  to  the  Beacon  Trust  Com- 
pany, Le  Roy,  forthwith  after  his  interview  with  the  bankrupts,  in- 
formed Mr.  Dickson  that  it  belonged  to  him,  and  that  it  and  its  pro- 
ceeds should  be  kept  separate  from  the  general  assets  of  the  insol- 
vents. Between  December  28,  1899,  and  January  2,  1900, — the  de- 
tails of  the  dates  not  being  given,  nor  important, — ^the  Beacon 
Trust  Company  sold  all  the  securities  pledged  to  it,  with  some  ex- 
ceptions not  necessary  to  consider,  but  including  Le  Roy's,  real- 
izing on  the  sale  $111,340.75.  The  dates  show  that,  both  at  the 
time  of  the  assignment  and  of  the  claim  made  by  Le  Roy  on  Dick- 
son, his  stock  was  still  intact  in  its  hands.  The  trust  company 
paid  from  the  iwoceeds  of  the  sale  the  amount  of  its  loan,  and  de- 
livered to  Mr.  Dickson  a  cash  surplus  of  $11,340.75  and  the  unsold 
securities.  The  stock  belonging  to  Le  Roy  was,  as  already  said, 
sold  for  $8,320,  and  the  other  stocks  belonging  to  other  persons 
were  sold  for  $3,200.  As  the  net  amount  of  Le  Roy's  claim  is  the 
9um  already  named,  $6490.29,  all  the  reclamations  which  could  be 
inade  by  all  the  owners  of  aU  the  stocks  so  pledged  were  less  tlian 
the  amount  thus  turned  over. 
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The  petitioa  on  which  the  adjudication  of  bankruptcy  was  made 
was  subsequently  filed,  at  a  date  not  eiven  in  the  record,  and  Hutch- 
inson was  duly  appointed  trustee.  Meanwhile  Mr.  Dickson  made 
some  disbursements  and  realized  some  other  funds*  but  at  all  times 
he  had  in  his  hands  as  assignee  at  least  $11,340.75  in  cash,  and 
he  turned  over  to  the  trustee  $30,783.62.  The  trustee  always  has 
had,  as  trustee,  cash  in  excess  of  $11,340.75,  not  required  for  any 
special  purpose  connected  with  the  estate  of  the  bankrupts,  or  with 
the  proceedings  in  reference  to  the  bankruptcy.  Frcwn  the  time 
Mr.  Dickson  received  the  money  from  the  Beacon  Trust  Company 
until  the  amendment  was  made  which  converted  Le  Roy's  proof 
into  a  summary  petition,  there  always  was  in  the  hands  of  Mr. 
Dickson  and  the  trustee  a  sum  which  could  have  been  applied  to 
satisfying  Le  Roy's  claim,  without  affecting  any  interests,  except  the 
amount  of  dividends  to  be  paid  the  general  creditors^  who  could 
prove  their  claims  either  under  the  assignment  or  in  bankruptcy. 

The  record  not  showing  that  Le  Roy  knew  what  disposition  had 
been  made  by  the  bankrupts  of  his  American  Sugar  Refining  Com- 
pany stock,  or,'indeed»  that  he  knew  that  they  had  made  any  dis- 
position ol  it,  we  are  not  to  hold  that  it  was  in  his  power  to  take 
any  further  action  to  [M-otect  his  rights.  Therefore  we  are  to  hold 
that  be  has  not  been  guilty  of  any  laches  which  could  prejudice 
him.  We  might  hold  that  the  claim  which  Le  Roy  made  on  Dick- 
son placed  sufficiently  on  Dickson  the  duty  of  ascertaining  whether 
any  of  the  stock  in  the  hands  of  the  Beacon  Trust  Company  be- 
longed to  Le  Roy.  But  Dickson,  as  assignee  of  the  insolvents,  was 
not  a  purchaser  for  value,  and  therefore  it  is  of  no  consequence 
whether  he  was  advised  of  this  fact.  It  is  also  well  settled  that 
the  trustee,  as  well  as  the  assignee,  took  only  the  equities  of  the 
bankrupt.  Stewart  v.  Piatt,  loi  U.  S.  731,  738,  25  L.  Ed.  816; 
Bank  v.  Yardley,  165  U.  S.  634,  653,  17  Sup.  Ct.  439»  4i  L-  Hd.  855. 
Therefore  it  follows  that  the  trustee  can  set  up  no  right  against 
Le  Roy  which  Dickson,  as  assignee,  could  not  have  done. 

For  the  purpose  of  determining  Le  Roy's  equities,  it  is  not  nec- 
essary to  go  back  of  the  condition  of  things  when  the  securities  came 
into  the  hands  of  the  Beacon  Trust  Company.  Of  course,  the  cir- 
cumstantial facts  concerning  every  transaction  of  this  nature  differ 
from  those  of  every  other,  and  it  is  not  always  for  the  trustee  in 
bankruptcy  to  determine  for  himself  whether  such  differences  in- 
volve anything  of  substance.  Nevertheless  an  examination  of  the 
record  impresses  us  that  this  case  must  be  determined  in  favor  of 
Le  Roy,  on  simple  rules,  and  on  recognized  and  well-established 
equitable  principles. 

There  can  be  no  doubt  that,  before  the  securities  were  sold  by 
the  Beacon  Trust  Company,  Le  Roy  had  a  legal  right  to  pay  to  it 
its  lo^n,  and  take  up  aU  of  them,  for  the  purpose  of  protecting  his 
interest  in  his  own  stock.  It  is  said,  however,  that,  in  case  the 
Beacon  Trust  Company  had  refused  to  accept  payment  or  to  sur- 
render the  stock,  his  only  remedy  would  have  been  by  an  action  at 
common  law.  Although  this  proposition,  if  sustained,  could  not 
affect  the  equities  of  this  case,  nevertheless  it  is  not  correct.    If  the 
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Beacon  Trust  Company  had  refused  to  surrender,  Le  Roy,  being  a 
stranger  to  the  transaction  between  it  and  the  bankrupts,  could  have 
maintained  a  bill  of  redemption.  Story,  Eq.  Jur.  (13th  Ed.)  §  1032. 
However,  Le  Roy  had  other  equities,  in  all  respects  the  same  as 
those  of  a  surety,  including  the  rights  of  marshaling  and  subroga- 
tion, and  also  the  right  to  avail  himself  of  the  law  of  application  of 
payments  in  such  manner  as  would  be  most  to  his  advantage.  These 
principles  are  so  thoroughly  settled  that  no  citation  of  authorities 
is  necessary  in  reference  to  them;  but  the  two  rights  first  named 
are  well  explained  by  Lcnxl  Hatherley  in  Ex  parte  Alston,  4  Ch. 
App.  168,  and  by  Lord  Justice  Cotton  in  Ex  parte  Salting,  25  Ch. 
Div.  i^,  152. 

It  is  quite  probable,  also,  that  on  a  showing  that  the  Beacon  Trust 
Company  could  have  repaid  itself,  certainly  and  immediately,  on  a 
sale  of  the  securities  belonging  to  the  bankrupts,  Le  Roy  could,  on 
its  refusal  to  sell,  have  brought  a  bill,  in  the  nature  of  a  bill  for  mar- 
shaling the  assets,  requiring  it  to  sell  them,  and  thus  relieve  ms 
own  stock.  It  is  not  necessary,  however,  to  determine  this,  because 
he  was  clearly  entitled  to  the  specific  equities  which  we  have  pointed 
out,  and  which  are  uniformly  recognized  and  protected  by  the  chan- 
cery courts.  These  equities  adhered,  of  course,  to  the  surplus, 
equally  whether  the  sale  was  made  by  the  Beacon  Trust  Company, 
or  its  loan  was  paid  by  Le  Roy.  or  a  sale  was  effected  by  a  chancery 
court  on  a  bill  for  that  purpose. 

As,  according  to  equitable  principles,  these  equities  attached  to 
the  fund,  it  followed  it,  of  course,  wherever  it  could  be  found,  until 
it  should  reach  the  hands  of  an  innocent  purchaser  for  value.  The 
proposition  of  the  trustee  in  bankruptcy  that  it  cannot  be  determined 
out  of  what  portion  of  the  proceeds  the  loan  of  the  Beacon  Trust 
Company  was  paid,  and  that  therefore  it  cannot  be  said  that  Le 
Roy  had  any  Hen  on  the  specific  surplus  remaining  after  payment 
of  the  loan,  is  one  nowhere  recognized.  It  is  also  met  by  the  well- 
known  rule  of  appropriation  of  payments,  to  the  effect  that,  where 
the  parties  themselves  have  made  no  specific  direction,  the  law  ap- 
propriates in  such  way  as  to  protect  the  just  rights  of  all.  More- 
over, the  proposition  is  strictly  met  by  Ex  parte  Alston,  ubi  supra, 
where  it  appears  that  the  pledgees,  situated  like  the  Beacon  Trust 
Company,  applied  to  the  payment  of  their  debt  the  specific  proceeds 
of  property  pledged  without  authority,  as  was  Le  Roy's  stock  in 
the  case  at  bar;  yet  the  court  gave  the  owner  of  what  was  thus 
improperly  pledged  a  lien  on  the  remaining  securities  in  the  hands 
of  the  pledgees  for  the  value  of  his  property.  An  examination  of 
the  English  cases  doubted  and  overruled  will  show  that  Ex  parte 
Alston  has  never  been  questioned.  It  was  expressly  recognized  as 
authority  by  the  court  of  appeal  in  Ex  parte  Salting,  ubi  supra. 

Story,  Eq.  Jur.  (13th  Ed.)  §§  1255-1258,  reaches,  in  these  respects, 
every  case  where  property  has  been  wrongfully  misapplied,  without 
any  limitation  as  to  the  relations  between  the  owner  and  the  person 
who  misapplied  it.    In  section  1258  it  is  said : 

"Wtterever  the  property  of  a  party  has  been  wrongfally  iulf>appned,  or  a 
trust  fund  has  been  wrongfully  coorerted  Into  another  spedes  of  property. 
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tr  fte  Identity  can  be  traced.  It  wlU  be  ti^  In  Iti  new  form  UaUe  to  tlw 
rlgtata  of  the  migliial  awna  or  cestol  qne  tnut" 

In  a  note  to  this  section  it  is  said  that  this  rule  applies  a  fortiori 
if  the  property  has  been  rightfully  sold  by  an  agent  or  trustee ;  but 
the  text  is  stated  so  broadly  that  it  reaches  proceeds  wrongfully 
misapplied,  no  matter  by  whom,  and  without  regard  to  whether  or 
not  the  misapplication  is  by  a  person  standing  in  a  confidential  re- 
lation. The  same  rule  is  thus  stated,  in  a  summary  form,  in  May 
V.  Le  Claire,  ii  Wall.  317, 235,  ao  L.  Ed.  50,  54: 

**At  law  In  many  cases  If  property  be  tortiously  takoi  or  converted,  the 
tort  feasor  may  be  used  In  trespass  or  trorer,  or  the  Injured  party  may  waive 
Oie  tort  and  ane  In  assnmpslt  In  the  latter  case  the  same  results  follow  as 
Jf  tbeace  had  been  an  Implied  contract"  *'In  the  same  claas  of  cases,  where 
the  converted  property  has  assumed  altered  forms  by  successive  Invest- 
ments, the  owner  may  follow  It  as  far  as  he  can  trace  It,  and  sue  at  law 
for  the  substituted  property,  or  he  may  hold  the  wrongdoer  liable  for  appro- 
priate damages."  "There  are  kindred  principles  In  equity  Jurtspmdence, 
whence.  Indeed,  these  rules  of  the  common  law  seem  to  have  been  derived." 

The  efficiency  of  the  rules  of  the  chancery  courts,  by  virtue  of 
which  Le  Roy  seeks  to  impress  the  surplus  in  the  hands  of  the  Bea- 
con Trust  Company  with  equities  in  his  behalf,  is  peculiarly  illus- 
trated by  an  extensive  class  of  authorities,  of  which  the  opinion  of 
Mr.  Chief  Justice  Gray  in  Bank  v.  Barry,  135  Mass.  20,  is  a  note- 
worthy one.  There  the  money  in  question  was  taken  by  a  clerk 
of  the  bank,  yet  not  in  his  capacity  as  clerk.  It  was  stolen.  A 
part  of  it  was  delivered  by  him  to  one  Barry,  who  was  a  stranger 
to  tRe  bank,  and  who  with  it  purchased  land,  taking  the  title  in  the 
name  of  his  mother;  and  Mr.  Chief  Justice  Gray,  delivering  the 
opinion  in  behalf  of  the  court,  said  that  equity  would  charge  the 
land  with  a  trust  in  favor  of  the  bank  for  the  money  received  by 
Barry,  it  appearing  that  he  knew  that  it  was  stolen.  Thus,  although 
the  money  was  stolen  in  the  form  of  currency  or  coin,  and  although 
it  had  gone  through  two  hands,  equity  so  earmarked  it  as  to  follow 
It  into  the  real  estate  in  question. 

Notwithstanding  the  proposition  of  the  trustee  that,  if  Le  Roy 
had  undertaken  to  proceed  against  the  Beacon  Trust  Company  on 
a  supposed  refusal  by  it  to  recognize  his  rights,  his  remedy  would 
have  been  only  at  law,  yet,  clearly,  he  would  have  had  one  in  equity. 
This  follows  not  only  from  the  special  rule  we  first  stated,  but  also 
from  the  fact  that  his  rights  are  equitable,  as  we  have  already  shown, 
and  are  based  on  the  principle  stated  in  what  we  have  <moted 
from  May  v.  Le  Claire,  11  Wall.  217,  235,  20  L.  Ed.  50,  54.  It  has 
often  occurred,  in  the  history  of  the  law,  that  a  right  is  first  recog- 
nized in  equity,  and  a  remedy  therefor  first  given  by  the  chancery 
courts,  and  that  afterwards  the  common  law  recognizes  the  right, 
and  gives  a  remedy  according  to  its  own  rules.  This,  however,  does 
not  ordinarily  oust  the  original  equitable  jurisdiction  in  chancery 
with  reference  thereto,  especially  where,  as  in  the  class  of  cases  to 
which  the  topic  we  are  duscussing  relates,  the  equitable  principles 
are  of  a  somewhat  complicated  nature,  and  not  fully  enforceable  by 
the  common  law.  Therefore,  vrhile  quite  likely,  under  the  modem 
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rules  of  the  common-law  courts,  Le  Roy,  in  case  of  the  refusal  of 
the  Beacon  Trust  Company  to  recognize  his  rights,  might  have 
brought  an  action  for  money  had  and  received  against  the  corpora- 
tion, yet  his  relief  in  equity  was  not  barred. 

Neither  is  there  involved  here  any  of  the  questions  raised  in  Hen- 
nequin  v.  Cle^vs,  ill  U.  S.  676,  4  Sup.  Ct.  576,  28  L.  Ed.  565.  The 
statement  there  made  that  a  creditor  who  holds  collateral  is  in  no 
sense  a  trustee  went  beyond  the  case.  Hennequin  v.  Clews  related 
merely  to  the  construction  of  certain  provisions  of  the  bankruptcy  act 
then  under  consideration,  with  reference  to  what  classes  of  debts  were 
not  covered  by  a  discharge ;  and  the  decision,  together  with  others  of 
the  supreme  court  in  the  same  line,  strictly  limited  those  provisions 
to  debts  created  by  actual  fraud,  as  distinguished  from  constructive 
fraud,  and  to  those  contracted  in  a  fiduciary  characteri  in  a  technical 
sense.  They  expressly  held  that  commission  merchants  and  factors 
failing  to  account  for  the  proceeds  of  property  committed  to  them 
for  sale  were  relieved  by  the  discharge,  although  it  cannot  be  ques- 
tioned that  such  merchants  and  factors  occupy,  in  one  sense,  a  fidu- 
ciary relation.  Indeed,  it  was  so  expressly  stated  in  Bank  v.  Gil- 
lespie, 137  U.  S.  411,  419,  II  Sup.  Ct.  118,  34  L.  Ed.  724,  where  it 
was  also  held  that  Hennequin  v.  Clews  and  other  decisions  of  that 
class  are  not  in  point  on  the  question  involved  at  bar.  Bank  v.  Gil- 
lespie related  to  certain  funds  deposited  with  the  bank  by  a  factor 
under  such  cir-cumstances  that  the  bank  must  have  known  that  they 
were  the  proceeds  of  the  property  of  the  factor's  principal.  The 
proceeding  was  in  equity,  in  behalf  of  the  principal,  and  the  court 
granted  him  relief,  and  put  the  case,  at  pages  419  and  420,  137  U. 
S.,  pages  121,  122,  II  Sup.  Ct.,  and  pages  727,  728,  34  L.  Ed.,  on 
the  simple  propositions  that  the  bank,  when  it  received  the  funds, 
knew  that  they  belonged  equitably  to  him,  and  that  justice  forbade 
its  applying  the  moneys  in  payment  of  a  debt  due  from  the  factor 
to  itself,  and  demanded  that  the  bank  should  account  for  the  sums 
so  received  and  appropriated.  Indeed,  excepting  the  fact  that  the 
funds  had  not  gone  beyond  the  hands  of  their  first  recipient.  Bank 
V.  Gillespie  covers  every  substantial  proposition  involved  in  this 
appeal.  That  exception  is  met  by  what  we  have  already  cited  from 
May  V.  Le  Claire,  ubi  supra,  and  by  the  approval  by  the  supreme 
court  of  a  decision  cited  in  Central  Nat.  Bank  of  Baltimore  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  104  U.  S.  54,  69,  26  L.  Ed.  693,  each 
to  the  effect  that  equity  will  follow  the  fund  through  any  number 
of  transactions,  and  preserve  it  for  the  owner,  so  long  as  it  can  be 
identified.  It  is  true  that  in  the  case  last  named  the  particular  sum 
in  question  arose  out  of  a  fiduciary  relation;  but  the  rule  as  de- 
clared, whether  by  the  supreme  court,  especially  in  May  v.  Le  Claire, 
or  by  the  great  multitude  of  authorities  which  have  had  occasion  to 
deal  with  it,  is  without  any  reference  to  any  such  limitation. 

The  trustee  on  this  appeal  undertakes  to  define  the  conditions  on 
which  he  claims  that  the  Le  Roy  petition  must  be  allowed,  if  at  all, 
and  gives  him  but  three  opportunities :  First,  on  the  theory  that 
he  is  a  preferred  creditor;  second,  the  theory  of  a  trust,  and  the 
following  of  trust  property;  and,  third,  the  theory  of  marshaling^. 
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So  far  as  the  first  and  third  are  concerned,  we  have  said  all  that 
need  be  said. 

The  protection  of  trusts  and  the  following  of  trust  properties  have 
given  rise  to  a  class  of  cases  in  which  the  rules  which  govern  this 
appeal  have  been  pushed  farther  than  we  have  any  occasion  to  push 
them  here.  The  leading  authority  in  this  direction  is  In  re  Hallett's 
Hstate,  13  Ch.  Div.  696,  which  relates  to  the  misapplication  of  funds 
which  were  strictly  trust  assets.  The  result  of  this  line  of  cases  is» 
perhaps,  well  stated  by  a  citation  by  the  supreme  court  in  Central 
Nat.  Bank  of  Baltimore  v.  Connecticut  Mut.  Life  Ins.  Co,  (already 
referred  to),  at  page  67,  104  U.  S.,  page  699,  26  L.  Ed.,  to  the  effect 
that,  if  a  man  mixes  a  trust  fund  with  his  own,  the  whole  will  be 
treated  as  trust  property,  except  so  far  as  he  may  be  able  to  dis- 
tinguish what  is  his  own.  This  reverses  the  rule  of  presumption 
which  we  have  applied  in  the  present  case,  where  Le  Roy  has  taken 
the  burden,  and  has  shown  specifically  that  there  was  in  the  hands 
of  the  Beacon  Trust  Company,  to  which  his  equitable  lien  applied, 
a  fund  not  needed  to  discharge  its  debt,  and  which,  on  the  equits^le 
rules  of  marshaling,  and  the  common-law  rules  as  to  the  application 
of  payments,  remained  his  specific  assets.  It  is  true  that  this  sum- 
mary statement  cited  by  the  supreme  court  was  not  intended  by 
it,  nor  is  it  represented  by  us,  as  covering  the  entire  range  and  effect 
of  In  re  Hallett's  Estate;  but  it  is  nevertheless  true  that,  as  the 
development  of  that  decision,  the  chancery  courts  may  have  afforded 
more  ample  protection  to  funds  strictly  trust  assets  than  is  involved 
in  the  prmciples  which  solve  the  case  at  bar. 

TTiere  is  another  class  of  cases,  where  an  implied  fraud  is  involved, 
which  is  equally  as  far-reaching,  though  in  another  direction,  as  In 
re  Hallett's  Estate.  We  refer  to  those  of  the  class  of  Railway  Co. 
V.  Johnston,  133  U.  S.  566,  576, 10  Sup.  Ct.  390,  33  L.  Ed.  683,  where 
it  is  held  that  funds  which  had  been  received  on  deposit  by  a  bank 
which  had  become  hopelessly  insolvent,  so  known  to  its  officers,  may 
be  followed  in  equity. 

The  case  at  bar,  however,  is  solved  by  the  simple  rule  that  where 
the  property  of  any  person  has  been,  without  his  consent,  and  somle- 
times  even  with  his  consent,  converted  into  money,  the  money  may 
be  followed  in  equity  so  far  as  it  is  possible  to  earmark  it,  provided 
the  rights  of  innocent  strangers  who  have  given  value  are  not  prej- 
udiced. This  rule  is  so  strongly  fortified  by  the  plainest  principles 
of  equity  jurisprudence,  and  has  been  so  constantly  and  uniformly 
applied  for  so  many  years,  that  the  difficulty  in  drawing  out  the  views 
herein  stated  comes  less  from  the  apprehension  of  it,  and  the  cer- 
tainty that  it  applies  to  the  case  at  bar,  than  from  the  force  and 
earnestness  with  which  the  various  distinctions  sought  to  be  made 
by  the  trustee,  and  the  line  of  reasoning  by  which  he  attempts  to 
make  them  practically  available,  has  been  urged  upon  us. 

No  formal  motion  has  been  made  to  dismiss  the  appeal  for  lack 
of  jurisdiction,  and  therefore  no  costs  should  be  allowed  thereon. 
In  re  Dickson  (C.  C.  A.)  iii  Fed.  726. 

In  No.  386,  Hutchinson  v.  Lc  Roy,  the  appeal  is  dismissed,  with- 
out costs  to  either  party. 
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In  No.  390,  Hutchinson,  Trustee,  Petitioner,  the  decree  of  the 
district  court  is  afiinned,  with  interest;  the  costs  on  the  petition 
are  awarded  to  the  respondent,  iLe  Roy;  and  the  district  court  it 
directed  to  give  effect  to  this  decree,  both  as  to  debt  and  costs. 


ffltoraft  Oonrt  of  Appeals,  Second  Olreiilt  January  7.  1002.) 

Ko.4a 

L  Bahkruptct—Rkplkvin— Judgment  against  Trdbteb  —  Dahaobs  fob  De- 

TBNTION — PRORATIKG— Act  OP  BANKRUPT. 

Plaintiff  Boia  books  to  U.,  and  on  October  17,  188t^  twonsbt  r^^vln 
In  a  state  court  to  recover  possession  for  false  repreaentattons  aa  to 
solvency.  Part  of  the  books  were  In  storage,  and  onder  the  state  statute 

possession  could  not  be  given  plaintiff  except  by  consent  or  <)rder  of 
court  after  proof  of  title.  Four  days  later,  N.  was  adjudged  bankrupt, 
and  the  suit  restrained  by  the  federal  court  His  trustees  qnaliQed  No- 
vember 15th.  but  took  no  Bt^s  to  defend  until  the  court,  on  plalntifTs 
petition,  in  March,  1900,  authorized  them  to  do  so,  and  vacated  the 
restraining  order.  It  being  apparent  that  the  cause  could  not  be 
reached  for  trial  until  autumn,  plaintiff  ofFered  to  refer  the  cause,  or 
to  sell  the  books  for  the  benefit  of  the  action.  If  the  trustees  would 
permit  their  removal;  but  both  offers  were  declined.  The  case  came  on 
for  trial  February  11,  1901,  and  plaintiff  recovered  Judgment  for  poa- 
sesalon,  with  $1,080  damages  for  detention,  and  $647  costs.  Held  error 
for  the  federal  court  to  enjoin  the  Judgment  and  direct  the  damages  to 
be  treated  as  a  claim  against  the  bankrupt  and  prorated  with  other 
claims,  while  permitting  the  costs  to  be  paid  in  full,  the  detention  not 
being  the  bankrupt's  except  for  four  days,  but  the  act  of  bis  trustees, 
and  plaintiff  being,  therefore,  entitled  to  pajmient  In  full. 
1l  Bake— Want  of  Actdai.  Possession— Effbct. 

The  fact  that  the  Trustees  never  had  actual  possession  of  the  books 
was  not  ground  for  prorating  the  damages,  It  being  their  action  and 
that  of  the  fedraal  court  which  prevented  plaintiff  from  getting  pos- 
session. 

1  Bamb— Refdsai.  bt  Flaintipf  to  Tbt  Title  Bevobb  Revbrbb  m  Babk- 

BUPTOT— Effect. 

The  fact  that  plaintiff  refused  to  try  title  before  the  referee  in  bank- 
mptcy  was  net  ground  for  prorating  the  damages,  there  being  no  reason 
why  plaintiff  should  consent  to  such  proceeding. 
4  Sahb — Refusal  to  GrvE  Additioxal  llEPLaviN  Bond — Bfprct. 

The  fact  that  plaintiff  declined  to  give  an  additional  replevin  bond  to 
the  trustees  as  a  condition  precedent  to  putting  the  books  on  the  market 
for  the  benefit  of  the  action  was  not  ground  fur  prorating  the  damages, 
the  law  not  requiring  any  additional  bond. 

&  Sahb— Value  of  Property— Effect. 

The  fact  that  the  books  were  of  considerable  Talne*  and  the  case  such 
as  to  Justify  the  trustees  In  requiring  plaintiff  to  prove  title,  was  not 
ground  for  prorating  the  damages. 

Petition  to  Review  an  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 

This  is  a  petition  to  review  an  order  enjoining  petitioner  from  is- 
suing execution  on  a  judgment  entered  in  the  supreme  court  of  the 
state  of  New  York  March  13,  1901,  against  the  trustees  in  bank- 
ruptcy of  F.  Tennyson  Ncety, 

See  108  Fed.  371. 


In  re  NEEL7. 


in  RE  MSELT* 


^11 


Henry  W.  Taft,  for  petitioner. 
Dancan  Edwards,  for  trustees. 

Before  WALI^CE  and  LACOMBE,  Circuit  Judge*. 

LACOMBE,  Circuit  Judge.  On  October  17,  1899,  the  Syndicate 
Publishing  Company,  a  Pennsylvania  corporation,  brought  an  ac- 
tion of  replevin  in  the  supreme  court  of  the  state  of  New  York 
against  Neely  to  recover  possession  of  2,000  sets  of  a  book  called 
the  "Encyclopaedia  Dictionary,"  upon  the  ground  that  they  had 
been  obtained  on  credit  by  false  and  fraudulent  statements  made 
by  the  defendant  concerning  his  financial  condition,  and  that  upon 
discovering  such  facts  the  plaintiff  had  rescinded  the  credit  and  sale. 
The  summons,  complaint,  a£5davit,  and  requisition  on  replevin,  in- 
cluding a  bond  in  the  sum  of  $13,000,  were  placed  in  the  hands  of 
the  sheriff.  That  officer  took  into  his  own  possession  from  Neely's 
actual  possession  272  sets.  There  were  1,300  sets  on  deposit  with 
a  storage  warehouse  company,  which  the  sheriff  also  levied  on  by 
serving  a  notice  under  the  state  act  of  1895  (chapter  633).  By  the 
terms  of  that  act,  goods  thus  levied  on  could  not  be  removed  from 
the  warehouse  except  by  consent  or  by  the  order  of  the  court  after 
proof  of  title.  Four  days  after  such  levy,  and  on  October  21,  1899, 
Neely  filed  his  petition,  and  was  adjudged  a  bankrupt  On  Oc- 
tober 23,  1899,  the  district  judge  made  an  ex  parte  order  restrain- 
ing the  prosecution  of  the  action  of  replevin  and  various  other 
actions  pending  against  the  bankrupt,  and  enjoining  the  sheriff  from 
in  any  manner  interfering  with  the  property  in  question,  which  order 
was  duly  served  on  the  plaintiff's  attorjieys  and  on  the  sheriff.  On 
November  15,  1899,  trustees  of  the  bankrupt's  estate  were  appointed 
and  qualified.  They  took  no  steps  to  intervene  or  defend  the  suit 
until  after  the  plaintiff  in  such  suit  had  petitioned  the  court  to  di- 
rect them  to  do  something,  when  an  order  was  made  March  20, 
19C0,  authorizing  them  to  intervene  and  defend  if  so  advised,  and 
thereupon  vacating  the  order  restraining  the  prosecution  of  the  re- 
plevin suit.  The  trustees  did  intervene,  and  served  an  answer  to 
the  complaint  in  such  suit  denying  all  of  its  allegations  and  chal- 
lenging the  validity  of  the  levy  in  replevin.  At  the  same  time  they 
served  a  separate  notice  demanding  the  return  of  all  ^oods  re- 
plevied, or  for  the  sum  of  $8,000  damages  for  their  detention.  The 
restraining  order  being  vacated,  petitioner's  counsel  placed  the  cause 
on  the  calendar,  and  took  the  necessary  steps  to  secure  a  preference 
on  the  trial  calendar  (pursuant  to  state  statute).  When  it  was  ap- 
parent that  the  cause  could  not  be  reached  for  trial  before  autumn, 
petitioner  made  an  offer  to  refer  the  cause,  which  was  declined, 
and  also  offered,  if  defendants  would  consent  to  an  order  under  the 
warehouse  act,  to  take  the  goods  and  place  them  on  the  market 
for  the  benefit  of  the  action.  This  also  was  declined.  The  re- 
plevin suit  came  on  for  trial  in  the  state  court  February  11,  1901. 
The  plaintiff's  right  to  recover  was  vigorously  disputed  by  the  at- 
torney for  the  trustees,  but  a  verdict  was  rendered  in  plaintiff's  favor 
awarding  plaintiff  possession  of  1,572  sets  of  books,  valued  at 
^,948.50;  also  $ip8o  damages  for  detention  thereof  (being  the 
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amount  of  storage  thereon  from  October  17,  1899,  to  the  time  cl 
trial,  $450,  with  interest  at  the  rate  of  6  per  cent,  per  annum,  amount- 
ing to  $030,  and  to  fijoSo  in  all),  besides  $647.31  costs  and  disburse- 
ments; amounting  in  all  to  $1,727.31.  The  district  court  thereupon 
enjoined  the  plaintiff  in  that  suit  from  enforcing  this  judgment 
against  the  trustees.  It  directed  that  the  costs— $647,31 — should 
be  paid  in  full,  but  as  to  the  $i,oSo  directed  that  it  should  be  treated 
as  a  claim  against  the  bankrupt^  and  paid  pro  rata  with  the  claims 
of  other  creditors. 

Why  the  costs  should  be  paid  in  full  if  the  damages  were  to  be 
prorated  is  not  apparent.  There  is  no  logical  difference  between  the 
two  items.  The  various  reasons  suggested  in  the  opinion  and  in 
brief  and  argument  here  for  making  such  disposition  of  the  case  do 
not  seem  to  us  persuasive.  It  is  said  that  the  detention  was  the 
act  of  the  bankrupt.  This  is  inaccurate.  For  a  period  of  four  days 
from  October  17th  to  October  21st  he  was  responsible  for  their  de- 
tention. Had  he  admitted  the  rightfulness  of  plaintiff's  claim,  the 
state  court  could  have  disposed  of  the  cause  so  that  the  warehouse 
company  would  have  delivered  the  books  to  the  true  owner.  After 
Neely  became  a  bankrupt,  however,  he  could  no  longer  control  the 
situation.  Nothing  that  he  could  do  would  release  the  books.  His 
creditors,  represented  by  trustees,  and  protected  and  controlled  by 
the  district  court,  were  the  only  ones  who  could,  by  ceasing  further 
to  oppose  a  just  claim,  put  a  stop  to  the  running  up  of  a  bill  for 
expenses.  It  is  said  the  trustees  never  had  possession  of  the  goods, 
and  never  detained  them.  Whether  they  had  actual  possession  is 
immaterial.  Their  action  and  the  action  of  the  district  court  pre- 
vented the  owner  from  getting  them  when  he  was  entitled  to  them. 

It  is  said  that  the  plaintiff  in  the  replevin  suit  refused  to  consent 
to  become  a  party  to  some  proceeding  before  a  referee  in  bank- 
ruptcy to  try  the  title.  We  know  no  reason  why  it  should.  It  had 
brought  a  proper  action  in  a  proper  court,  which  had  jurisdiction, 
to  which  action  the  trustees,  with  the  assent  of  the  district  judge, 
had  been  made  parties,  and  in  which  all  the  issues  could  be  fully 
determined.  It  is  also  said  that  plaintiff  declined  to  give  an  addi- 
tional bond  to  the  trustees  as  a  condition  precedent  to  their  con- 
sent to  a  delivery  of  the  books  to  be  put  on  the  market  for  the 
benefit  of  the  action.  But  no  law  required  them  to  ^ve  any  other 
bond  than  the  one  in  replevin. 

It  is  said  that  the  property  claimed  was  of  considerable  value, 
and  the  case  was  such  as  to  justify  the  trustees  in  requiring  the 
plaintiff  in  the  replevin  suit  to  show  title.  This  is  a  perfectly  good 
argument  in  support  of  the  proposition  that,  as  between  the  bank- 
rupt's creditors  and  the  trustees,  the  latter  are  entitled  to  charge 
the  estate  for  any  expenses  they  have  incurred  in  the  litigation,  with- 
out being  surcharged  for  any  items  on  the  theory  that  they  were 
improvident.  But  it  is  difficult  to  see  how  it  can  be  supposed  to 
support  the  proposition  that  the  individual  who  all  along  had  good 
title  to  the  property  should  be  required  to  contribute  to  the  ex- 
penses of  the  estate  in  conducting  a  litigation  in  which  that  indi- 
vidual was  successful  And  there  would  be  such  a  contribution,  if 
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the  damages  sustained  by  reason  of  a  delay  caused  by  the  trustees" 
defense  of  the  suit  were  not  paid  wholly  by  them,  but  were  left  to 
be  borne  in  part  by  the  successful  par^. 

Reference  is  made  to  Norton  v.  Switzer,  93  U.  S.  355,  23  L-  Ed. 
903,  but  in  that  case  the  Judgment  was  on  a  daim  against  the  bank- 
rupt himself.  Here  no  part  of  the  $1,080  represents  any  claim 
against  the  bankrupt  (except  the  proportionate  part  for  four  days' 
detention).  It  is  an  amount  awarded  to  reimburse  the  owner  of  the 
property  for  expenses  which  the  conduct  of  the  trustees  has  caused 
him  to  incur. 

It  is  no  doubt  true  that  out  of  the  472  days  during  which  the  books 
were  detained  (October  17,  1899,  to  February  11,  1901)  4  days'  de- 
tention was  attributable  to  the  bankrupt;  but  the  case  seems  one 
for  the  application  of  the  maxim  "De  minimis  non  curat  lex,"  es- 
pecially in  view  of  the  litigation  which  the  petitioner  has  had  to 
persist  in  since  it  established  its  title  to  the  property. 

Because  we,  have  discussed  and  disposed  of  this  cause  on  the  mer- 
its, it  is  not  to  be  assumed  that  we  have  decided  all  the  propositions 
of  law  which  it  presents  in  favor  of  the  respondents,  nor  that  we  are 
prepared  to  hold  that,  when  a  suit  is  pending  against  a  bankrupt 
in  a  state  court  of  competent  jurisdiction,  and,  with  the  assent  of  the 
bankruptcy  court,  the  trustees  intervene,  and  are  made  parties  in 
his  place,  and  thereafter  contest  the  suit  to  final  judgment  adverse 
to  themselves  in  the  state  court,  the  bankruptcy  court  may  thereafter 
enjoin  execution,  open  the  judgment,  and  alter  the  verdict. 

The  order  of  the  district  court  is  reversed,  and  the  trustees  ordered 
to  pay  the  $ij08o,  with  interest. 


Cosrom  Ddtibs— Additional  Ddtiks  —  Ukdbbvaluatioh  —  CoHSTBtrorion  of 
Act  1897. 

Tariff  Act  1897,  f  82,  provides  that,  U  the  appraised  valne  of  any  im- 
ported article  nibject  to  as  ad  ralorem  Oaty  sbaU  exceed  tlie  declared 
value  In  tbe  entry,  tiiere  tfhall  be  levied  and  collected  an  additional  duty, 
proportionate  to  the  excess,  bnt  not  exceeding  SO  per  cent  of  the  ap- 
I»al8ed  valne;  and  by  a  provlao  it  Is  declared  that  If  the  appraised 
valae  shall  exceed  the  declared  value  by  more  than  60  per  cent,  except 
when  arising  from  a  manifest  clerical  error,  tbe  entry  shall  be  held 
presnmptlvely  frandolent  and  tbe  collector  shall  seize  the  goods  and 
proceed  as  In  case  of  forfeiture.  Held,  that  the  fact  that  a  case  Is  within 
the  terms  of  the  proviso,  and  that  tbe  govanment  has  proceeded  there- 
mider  tor  tiie  forfeiture  of  tbe  goods,  doea  not  relieve  the  Importer  from 
BabUlty  tot  Urn  duties  Inqwaed  by  the  previous  portiwn  of  the  section. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South* 
«m  District  of  New  York. 

Action  by  the  United  States  against  Herbert  W.  Gray  to  recover 
ad<Utional  customs  duties.  From  a  judgment  in  favor  of  the  United 
States  (107  Fed.  104),  defendant  appeals.  Affirmed. 
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Tills  caose  comes  h«e  upon  a  writ  of  error  to  review  a  Judgment  of  the 
district  court.  Southern  district  of  New  York,  In  favoi  of  the  United  States 
against  the  plalntUI  In  error,  who  was  defendant  below.  107  Fed.  104.  In 
January  and  February,  1S98,  the  defendant  made  three  Importatlona  from  a 
foreign  country  of  certahi  sheet  maslc,  and  entered  the  same  for  duty  at 
the  New  York  custom  honse.  The  appraiser  adranced  the  value  of  the  goods 
100  per  cent  The  United  States  thereupon  began  an  action  in  personam, 
under  section  7  of  the  customs  administrative  act,  as  amended  by  section  32 
of  the  tariff  act  of  July  24,  1897,  to  recover  the  value  of  these  importatloos. 
That  action  was  subsequently  dlacontiuued  by  the  govemnient.  The  entries 
were  liquidated,  and  regular  duties  paid  on  the  corrected  valuation.  The 
collector  assessed  an  additional  Anty  of  SO  per  cent  of  the  value  of  the  mer- 
chandise, under  section  7  of  the  act  above  referred  to.  To  recover  such  ad- 
ditional dnty.  this  action  was  brought  The  case  was  tried  upon  an  agreed 
statement  of  facts,  In  which  it  was  stipulated  that  the  defendant  acted  in 
pnfect  good  faith  in  entering  the  music  at  the  lower  valuation,  and  did  not 
know  or  believe  the  merchandise  to  be  andervalned,  and  had  no  intent  to  de- 
fraud the  United  States-  Judgment  was  rendered  In  favor  of  tibe  United 
States  for  the  additional  duty. 

W.  Wickham  Smith,  for  plaintiff  in  error. 
Arthur  M.  King,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  arcuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  statute 
under  consideration  is  section  7  of  the  customs  administrative  act 
of  June  10,  1890,  as  amended  by  section  32  of  the  tariff  act  of  July 
24,  1897.   It  reads  as  follows: 

"That  the  owner,  consignee,  or  agent  of  any  Imported  merchandise  which 
has  been  actually  purchased  may,  at  the  time  when  he  ^all  make  and  verify 
his  written  entry  of  such  mwchandlae,  but  not  afterwards,  make  such  addi- 
tion In  the  entry  to  the  cost  or  value  ^ven  in  the  Invoice  or  pro  forma  in- 
voice or  statement  in  form  of  an  Invoice,  which  he  shall  produce  with  his 
entry,  as  In  bis  opinion  may  raise  the  same  to  the  actual  market  value,  or 
wholesale  price  of  such  merchandise  at  the  time  of  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which  the  same  has 
been  imported;  but  no  such  addition  shall  be  made  upon  entry  to  the  in- 
voice value  of  any  Imported  merchandise  obtained  otherwise  than  by  actnal 
purchase;  and  the  collector,  within  whose  district  any  merchandise  may 
be  Imported  or  entered,  whether  the  same  has  been  actually  purchased  or 
procured  otherwise  than  by  purchase  shall  cause  the  actual  matbet  value 
or  wholesale  price  of  such  merchandise  to  be  appraised;  and  If  the  appraised 
value  of  any  article  of  Imported  merchandise  subject  to  an  ad  valorem  duty 
or  a  duty  based  upon  or  regulated  In  any  manner  by  the  value  thereof  shall 
exceed  the  value  declared  In  the  entry,  there  shall  be  levied,  collected  and 
paid  in  addition  to  the  duties  Imposed  by  law  on  such  merchandise  an  ad- 
ditional duty  of  one  per  centum  of  the  total  appraised  value  thereof,  for  each 
one  per  centum  that  such  appraised  value  exceeds  the  value  declared  in  the 
entry,  but  the  additional  duties  shall  only  apply  to  the  particular  article  or  ar- 
ticles in  each  Invoice  that  are  so  undervalued,  and  shall  be  limited  to  flf^  p&r 
centum  of  the  appraised  value  of  sucli  article  or  articles.  Such  actional 
duties  shall  not  be  construed  to  be  penal,  and  shall  not  be  remitted  nor  pay- 
ment thereof  In  any  way  avoided,  except  in  cases  arising  from  a  manifest 
clerical  error,  nor  shall  they  be  refunded  In  case  of  exportation  of  the  m^ 
chandlse  or  on  any  rther  account  nor  shall  they  be  subject  to  the  benefit  of 
drawback:  provided,  that  if  the  appraised  value  of  any  merchandise  shall 
exceed  the  value  declared  In  the  entry  by  more  than  fifty  per  centum,  except 
when  arising  from  a  manifest  clerical  error,  such  entry  ^all  be  held  to  be 
presumptively  fraudulent  sud  the  collector  of  customs  shall  setae  such  mev- 
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cbandlse,  and  proceed  as  In  case  of  forfeltare  for  violation  of  tiie  ctntoma 
laws,  and  in  any  legal  proceeding  tbat  may  result  from  such  seizure,  tbe 
nndoralnatlon  as  shown  by  the  appraisal  shall  be  presumptive  evidence  of 
tratid.  and  the  burden  of  proof  shall  be  on  the  claimant  to  rebut  the  same 
and  forfeltare  shall  be  adjudged  unless  he  shall  rebut  such  presumption  of 
frandalent  Intent  by  sufficient  evidence.  Tbe  forfeiture  provided  tor  In  this 
Eectlon  shall  apply  to  the  whole  of  the  merchandise  or  tbe  value  thereof,  In 
tbe  case  or  package  containing  the  particular  article  or  articles  In  each  In- 
voice which  are  undervalued.  Provided,  further,  that  all  additional  duties, 
penalties  or  forfeitures  applicable  to  merchandise  entered  by  a  duly  certified 
Invoice,  shall  be  alike  applicable  to  merchandise  entered  by  a  pro  forma  In* 
volc«  or  statement  In  the  form  of  an  Invoice,  and  no  forfdture.or  disability 
of  any  kind,  incurred  under  Qie  inrovlslons  of 'this  section,  shall  be  remitted 
or  mitigated  by  the  secretary  of  the  treasury.  Tbe  duty  shall  not,  however, 
be  assessed  In  any  case  upon  an  amount  less  tiian  tbe  Invoice  or  entered 
value." 

This  section  was  before  this  court  in  the  case  of  U;  S.  v.  1,621 
Pounds  of  Fur  Clippings,  45  C.  C.  A.  263, 106  Fed.  161,  and  was  con- 
strued in  view  of  the  very  question  here  raised.  The  argument  in 
this  case  has  been  practically  but  a  reargument  of  that  case,  which, 
indeed,  was  itself  reargued  soon  after  its  decision.  We  there  held 
that  "under  this  statute  the  additional  duties  are  payable,  except  in 
cases  arising  from  a  manifest  clerical  error,  irrespective  of  any  ques- 
tion of  fraudulent  undervaluation  on  the  part  of  the  importer/'  The 
plaintiff  in  error  contends  that  the  meaning  of  the  section  is  that  the 
additional  duty  of  i  per  centum  for  every  i  per  centum  of  under- 
valuation apphes  only  to  undervaluations  of  50  per  centum  or  less ; 
that  where  the  undervaluation  exceeds  50  per  centum,  in  lieu  of  as- 
sessing any  additional  duty  at  all,  the  collector  shall  proceed  to  for- 
feit the  goods,  and  if  he  fail  of  success;  because  the  importer  may 
satisfy  the  jury  that  the  undervaluation  was  without  fraudulent  in- 
tent, nothing  at  all — ^neither  forfeiture  nor  additional  duty — can  be 
collected  by  the  government  by  reason  of  the  undervaluation.  In 
other  words,  he  asks  to  have  the  section  construed  as  if  the  clause, 
**the  additional  duties  *  *  *  shall  be  limited  to  50  per  centum 
of  the  appraised  value,"  read,  ''additional  duties  shall  not  be  imposed 
where  the  appraised  value  exceeds  the  entered  value  by  more  than  50 
per  centum.  In  support  of  his  contention,  defendant  refers  to  U.  S. 
V.  67  Packages  of  Diy  Goods,  17  How.  85,  15  L.  Ed.  54.  All  that 
was  held  in  that  case  is  that  provisions  for  forfeiture  for  undervalua- 
tion contained  in  the  tariff  act  of  March  2,  1799,  were  not  repealed 
by  the  tariff  act  of  July  30,  1846,  which  provided  for  an  additional 
duty  when  undervalnation  exceeded  10  per  centum.  At  the  close 
of  the  opinion  in  that  case  there  is  the  statement  that,  "if  this  addi- 
tional duty  has  been  levied  upon  the  goods  by  the  government,  it 
cannot  forfeit  them'';  but  such  statement  is  wholly  obiter,  not  called 
forth  by  anything  in  the  case,  and  is  supported  by  no  suggestion  of 
any  reason  for  adopting  such  construction.  The  defendant,  as  a 
reason  for  such  construction,  contends  that  it  is  not  to  be  supposed 
that  congress  intended  to  inaugurate  a  system  of  cumulative  punish- 
ments; the  customs  officers  having,  prior  to  the  amendment  now 
under  consideration,  always  elected  to  take  one  course  ov  the  other. 
And  he  points  out  that  it  would  be  a  great  hardship  for  an  importer 
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who  had  established  his  good  faith  in  a  forfeiture  trial  to  have  to  pay 
an  additional  duty  nevertheless.  It  seems  to  iis,  as  it  did  when  the 
question  was  before  us  in  the  Fur  Clippings  Case,  that  the  simple 
answer  to  all  these  arguments  is  that  the  statute  is  not  one  whose 
phraseofogy  requires  construction.  Neither  in  its  words,  its  phrase- 
ology, nor  its  general  structure  does  it  present  anything  dubious, 
uncertain,  ambiguous^  or  obscure.  It  provides  for  an  appraisement 
by  government  officers,  and  for  an  additional  duty  of  i  per  centum 
.  of  the  total  appraised  value  for  each  i  per  centum  of  undervaluation. 
]t  limits  such  additional  duties  to  the  particular  article  or  articles  in 
each  invoice  that  are  so  undervalued,  and  to  50  per  centum  of  the 
appraised  value  of  such  articles  (under  some  earlier  statutes  the  addi- 
tional duty  increased  with  the  undervaluation  indefinitely,  and  might 
run  up  to  2,000  or  3,000  per  centum).  Perfect  good  faith,  or  entire 
absence  of  any  intent  to  defraud,  is  no  defense  to  the  exaction  of  this 
additional  duty.  With  no  language  in  any  wise  suggestive  of  an  al- 
ternative, the  same  section  provides  for  seizure  and  proceedings  to 
forfeit  when  the  undervaluation  exceeds  50  per  centum, — a  proceed- 
ing whidi'may  be  defeated  by  showing  good  f^th;  and,  if  forfeiture 
is  made  out,  it  shall  apply  to- the  whole  of  the  merchandise  in  the  case 
or  package  containing  the  particular  article  or  articles  in  each  invoice 
which  are  undervalued.  This  may  be  a  harsh  system  for  the  honest 
importer,  but  its  amendment  should  be  sought  in  congress,  not  in  the 
courts.  It  is,  no  doubt,  true  that,  under  the  section  as  it  reads,  an 
innocent  importer  who  has  undervalued  his  goods  90  per  centum 
may  have  to  stand  the  burden  of  a  trial  of  the  forfeiture  action,  and, 
prevailing  in  that,  nevertheless  have  to  yield  up  50  per  centum  of 
their  value  as  additional  duty;  but  that  state  of  affairs  is  not  so 
extraordinary  that  the  courts  are  to  assume  that  congress  intended 
something  different  from  what  it  said,  and  are  to  construe  unambigu- 
ous language  contrary  to  its  plain  meaning,  it  may  be  noted  that, 
under  the  construction  for  which  plaintiff  contends,  an  innocent  im- 
porter who  undervalued  his  goods  90  per  centum  would  pay  no  addi- 
tional duty  at  all  (and  establishing  his  innocence  would  avoid  for- 
feiture), while  the  equally  innocent  importer  who  unfortunately  had 
undervalued  his  goods  only  49  per  centum  would  have  to  pay  49  per 
centum  of  additional  duty.  This  would  seem  to  be  quite  as  unjust 
as  the  system  of  which  defendant  complains.  Certainly  it  would  be 
more  unfair  as  between  both  classes  of  innocent  importers.  We 
see  no  reason  to  modify  the  opinion  expressed  in  the  Fur  Clippings 
Case. 

The  judgment  of  the  district  court  is  affirmed. 
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BALDWIN  et  aL  T.  TTNIO^BD  STATBS. 
(Olrcalt  Court  6f  Aj^ealB,  Second  Circuit  Janaar7  14,  1902.) 

No.  6». 


Omiom  Dunn  —  UitDBRTALtrATiOK  ~  Conuonek  —  Ltabilitt  ov  Cdbtous 
Bbokbrs. 

Customs  AdmlnlstratiTe  Act  June,  1890.  {  1,  provides  that  merchandise 
Imported  in  the  United  States  shall,  for  the  purpose  of  the  act,  be 
deemed  the  property  of  the  one  to  whom  it  is  consigned,  but  that  the 
holder  of  any  bill  of  lading  consigned  to  order,  and  Indorsed  by  the  con- 
sif^or,  shall  be  deemed  the  cmulgnee  thereof.  Meld,  that  where  mer- 
chandise is  consigned  to  customs  brokers  for  another,  who  is  the  owner, 
the  tHX»kers,  having  presented  the  Invoice,  made  the  entry,  and  received 
0ie  goods,  are  liable  for  additional  duties  assessed  because  of  under- 
valuation. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Action  by  the  United  States  against  Austin  P.  Baldwin  and  others 
to  recover  customs  duties.  From  a  judgment  for  the  United  States 
(107  Fed.  104),  defendant  brings  error. 

The  action  was  brought  to  recover  $285.58.  balance  of  regular  duties,  and 
9706  88  additional  duties,  under  the  pmvlsions  of  section  7  of  the  customs 
administrative  act,  as  amended  by  section  82  of  the  tariff  act  of  1897.  Platn- 
tlfCs  in  error  are  partners  engaged  in  business  as  forwarding  agents  and 
custom-house  brokers  In  the  city  of  New  York.  The  merchandise  in  question 
consisted  of  a  case  of  dressed  furs,  and,  upon  the  bill  of  lading  accompany- 
ing the  same,  the  said  merchandise  was  stated  to  be  consigned  to  the  de- 
fendants for  one  Frank  Norris.  Norrls  was  the  owner  in  fact  of  the  mer- 
chandise, and  defendants  had  no  interest  therein,  except  to  perform  their 
duties  as  agents  and  licensed  custom-bouse  brokers.  They  entered  the 
goods  with  the  collector,  making  the  declaration  prescribed  for  consignees, 
importers,  or  agents,  pursuant  to  the  customs  administrative  act  of  June. 
1890,  stating  the  value  at  $100.  and  specifying  the  said  Frank  Xorris  as  the 
nlthnate  consignee  and  owner  of  such  merchandise,  and  at  the  time  of  mak- 
ing such  entry  paid  to  the  collect<T  $38  on  account  of  duties.  The  goods 
were  duly  appraised  at  $1,412.  Forfeiture  proceedings  were  Instituted.  No 
person  appeared,  intervened,  or  made  claim.  The  goods  were  decreed  for- 
feited, and  were  sold,  and  proceeds  covered  Into  the  treasury.  Action  was 
brought  In  tbis  court,  as  above  stated,  to  recover  regular  duties,  and  also 
additional  duties  for  undervaluation;  recovery  for  such  additional  duties 
being  asked  only  up  to  one-half  the  valuation,  viz.,  $706.  Plaintiff  had  ludg- 
ment  for  the  full  amount 

Arthur  M.  King,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

PER  CURIAM.  Most  of  the  questions  raised  on  this  appeal  are 
the  same  as  those  decided  in  Gray  v.  U.  S.,  113  Fed.  213,  the  opinion 
in  which  is  handed  down  herewith.  Defendants  contend  that  they 
are  not  liable  as  consignees,  that  they  were  merely  forwarding  agents 
and  brokers,  and  that  the  consignee  to  whom  the  government  must 
look  for  regular  or  additional  duties  is  the  "ultimate  consignee"  only. 

The  first  section  of  the  customs  administrative  act  reads  as  follows : 

**That  all  merchandise  Imported  Into  the  United  StTtes  shall,  for  the  pur- 
pose of  this  act  be  deemed  and  held  to  be  the  property  of  the  person  to 
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TThom  the  merchandise  may  be  couslfnied:  but  the  bolder  of  any  bin  of 
lading  conslKoed  to  order  and  hidinned  by  tbe  eonslgnor  sball  be  dawned 
tlw  coDalgnee  thereof,"  etc. 

The  government  is  not  called  upon  to  hunt  up  any  ultimate  con- 
signee, when  there  is  a  primvy  consignee  to  whom  the  goods  are 
sent,  and  who  himself  presents  the  invoice,  makes  the  entry,  receives 

the  bill  of  lading,  and  gets  the  goods ;  thus  being  himself  their  "im- 
porter." Knox  V.  Devens,  5  Mason,  482,  Fed.  Cas.  No.  7,905.  In 
U.  S.  V.  Bevan,  Crabbe,  324,  Fed.  Cas.  No.  14,588,  referred  to  in  de- 
fendants' brief,  apparently  there  had  been  no  consignment,  to  the  per- 
sons sued. 

llie  judgment  of  the  district  court  is  affirmed. 


(Circuit  CoDft  of  Appeals,  Second  Clrcnit   January  14,  1902.) 

No.  4. 

1.  SALn— HUIDFACTERBD  ARTICLKB— IlCPLIBD  WaKBANTV. 

Whm  a  vendee  haa  ordered  an  article  of  a  mannfactnrer  for  a  par- 
ticular purpose,  and  has  had  the  (^portanlty  of  Inq^ecting  it  during  the 
manufacture,  and  relies  on  his  own  Judgment  there  to  no  Implied  wri> 
ranty  against  latent  defects. 

fi.  Samr — A CCBPTANCK— Waiter  ov  Defects— Evidence. 

A  contract  for  the  manufacture  of  a  motor  required  the  purchaser  to 
furnish  an  inspector  to  pass  on  all  workmanship,  with  power  to  reject 
such  as  should  not  conform  to  the  agreement,  and  to  signify  acceptance 
before  remoral  from  the  factory.  Such  purchaser,  while  claiming  a 
tenure  to  complete  the  contract  in  the  time  limited,  and  afto*  his  In- 
spector had  complained  of  defects  in  the  construction  and  refused  to 
accept  the  motor,  accepted  It  in  its  condition,  in  order  to  get  possession. 
The  mannfaeturer  subsequently  sued  for  the  contract  price,  and  for 
extra  wdrk  outside  the  contract,  held,  that  It  was  proper  to  exclude 
evidence  as  to  the  character  of  the  tests  made  at  the  factory,  for  the 
purpose  of  showing  their  Incompleteness,  and,  as  to  tests  made  after 
delivery,  to  show  that  alleged  defects  were  such  as  not  to  be  discernible 
until  the  motor  was  used,  since  the  pnrchaBer,  by  acceptance,  waived 
the  right  to  insist  on  a  further  test 

L  Samr— AoTtoN  for  Price— Priha  Facie  Casb. 

The  contract  price  for  tbe  construction  of  a  motor  was  not  to  exceed 
$4,000;  and  Uie  manufacturer.  In  an  action  for  the  price  and  for  extra 
work,  showed  that,  after  the  motor  was  shipped.  It  sent  the  purchaser 
bills  aggregating  more  than  $4,000,  and  for  extra  work,  and  that  tbe 
purchaser,  baring  received  and  retained  them,  subsequently  inclosed  a 
statement  of  independent  counter  charges,  which  admitted  the  items 
for  $4,000,  and  $388.68  for  extras.  Heia  sufficient  to  make  a  prima  fade 
case  for  the  aggregate  of  such  items,  since  the  claim  by  tbe  purchaser 
that  he  was  entitled  to  Items  In  bis  claim  did  not  affect  bla  admtoelim 
of  the  correctness  of  the  manufactnrer'a  chargea. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Sonth- 

em  District  of  New  York. 

Waldo  G.  Morse,  for  plaintiff  in  error. 
Hamilton  Wallis,  for  defendant  in  error. 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND.  District 
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TOWNSEND,  District  Judge.  This  cause  came  here  upon  ap- 
peal from  a  judgmem  of  the  circuit  court,  Southern  district  of  New 
York,  entered  upon  a  verdict  in  favor  of  the  defendant  in  error, 
which  was  plaintiff  below.  The  action  was  brought  upon  a  con- 
tract to  recover  for  machinery  manufactured  by  plaintiff,  and  for 
extra  work,  labor,  and  materials  outside  of  said  contract.  The  de- 
fendant set  up  by  counterclaim  charges  for  materials  furnished^  and 
for  expenses  and  damages  by  reason  of  imperfect  work  and  failure 
to  complete  the  contract  within  the  time  specified.  The  proposal 
contained  in  the  following  letter  was  accepted  by  defendant,  and 
states  the  contract  between  the  x>arties : 


"Arthur  P.  Dodge.  Esq.,  27  William  Street.  New  York  City— Dear  Sir:  We 
will  bnlld  for  you  one  Of  your  class  O.  double  truck.  8"xl2"  cylinder,  motor 
cars,  according  to  your  plans,  patterns,  and  specifications, 

"I.  We  wni  Cnmish  all  labot  and  material,  excepting  as  iHWTided  In  para- 
Krapb  IL'  below,  at  actual  cost  to  ns,  plus  85%  fir  superintendence,  fixed 
cbarges,  etc.;  mat^al  fnmlsbed  by  ns  to  be  weighed  as  received  by  us 
from  the  manufacturers,  or  from  our  own  foi^e  and  foundry.  "We  wUl  fur- 
nish yon  promptly  with  time  cards  showing  the  amount  of  work  done  by  our 
worlcmen  as  the  work  progresses  on  the  motor,  as  well  as  bills  for  all  mate- 
rials purchased  by  us,  together  with  the  weight  of  the  same. 

"11.  We  wonld  not  make  the  car  brdy  or  furnishings,  but  would  prefer  to 
have  you  furnish  material  and  build  the  same,  to  be  delivered  to  us  at  our 
tectory;  and  we  will  do  whatever  work  Is  necessary  to  be  done  In  connec- 
dtm  with  tbe  completion  of  the  motor  car.  Yon  are  at  liborty  to  furnish  the 
steel  castings  and  condenser. 

"III.  We  wOI  agree  to  push  the  work  of  constructing  the  motor  as  fast  as 
consistent  with  the  furnishing  of  satisfactory  materials  and  workmanship, 
and  we  estimate  that  we  can  complete  it  within  two  months  from  receipt  of 
the  necessary  drawings  and  patterns.  We  will  agree  to  complete  the  con- 
f^tructlon  of  the  motor  in  accordance  with  drawings,  speclflcatlons,  and  pat- 
terns, materials  or  parts,  fumlahed  us  by  you,  within  that  time,  provided  no 
ebanges  are  made  ttierein  by  you,  or  per  your  Instmctions,  and  that  we  are 
not  delayed  by  failure  on  your  part  to  furnish  same  to  us  as  reaulred  for 
getting  out  the  work,  and  also  provided  we  are  not  delayed  by  strikes  of 
workmoi,  or  other  causes  l)eyond  our  control. 

"IV.  The  payment  for  this  motor  to  be  as  follows:  On  the  above  basis, 
and  tbe  total  amount  not  to  exceed  four  thousand  (4,000)  dollars  for  the 
completed  motor,  exclusive  of  the  car  body  and  furnishings;  the  same  to 
be  paid  in  full  within  three  months  after  the  acceptance  of  tbe  completed 
motor;  such  acceptance  to  be  based  on  yonr  approval  of  materials  and 
workmanship,  as  per  drawings,  epeciflcatloua,  and  patterns,  parts  or  ma* 
terials.  furnished  by  yon,  and  to  be  given  by  yon  to  as  within  ten  days 
after  the  completion  of  the  m':tor  by  us  In  accordance  with  such  drawings, 
patterns,  specUlcationB,  parts,  and  matslala,  and  before  tbe  motor  is  re- 
moved from  our  woAs;  this  payment  to  be  guarantied  to  us  by  the  Metro- 
politan Trust  Company  of  the  City  of  New  Tork,  or  otherwise  satisfactorily 
secured. 

"V.  In  view  of  the  special  nature  of  the  work,  we  should-  require,  that  yon 
have  an  inspector  at  our  works  during  the  construction  of  the  motor,  who 
■ball  be  competent  and  authorized  by  yon  to  pass  upon  all  matertuls  and 
wwkmansfalp  as  the  work  progresses,  and  he  shall  have  the  right  to  reject 
an  Bucb  as  shall  not  be  lu  accordance  with  this  agreement 

"Awaiting  your  early  acceptance,  wo  are, 

"Very  truly  yours.  The  Diclcson  Mfg.  Od. 


In  accordance  with  the  provisions  of  this  contract,  the  defendant 
sent  Hodges,  one  of  its  employes,  to  plaintiff's  factory;  and  he 


'New  York,  Feb.  loth.  180S. 


'Per 
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remained  there  during  the  whole  progress  of  the  work,  inspecting 
the  materials  and  workmanship.  The  correspondence  between  the 
parties  shows  that  he  was  a  representative  of  defendant,  such  as  was 
provided  for  in  said  contract.  During  this  time  he  made  frequent 
complaints  to  plaintiff,  alleging  unreasonable  delays  in  the  progress 
of  the  work,  and  imperfect  materials  and  defective  workmanship. 
After  the  working  parts  of  the  machine  had  been  put  together,  it 
was  connected  with  steam  power  and  tested  in  the  presence  of 
Hodges  and  another  representative  of  defendant.  Plaintiff  then  pre- 
sented to  Ho(lges  a  paper  stating  that  he  (Hodges)  accepted  the 
work  and  approved  the  bill,  and  plaintiff  refused  to  ship  the  machine 
until  Hodges  should  sign  said  paper.  Hodges  declined  to  sign  it, 
stating  that  the  work  was  poor,  and  the  bills  were  not  in  a  condition 
to  be  approved.   Plaintiff  then  wrote  defendant  as  follows : 

**New  Tork,  May  81st,  189& 
"Arthiir  P.  Dodge.  Esq.,  LotOb  Court  BtUIdlns,  Kew  York— Dear  Sir:  Tonr 
representative  at  Scranton  refuted  to-day  to  accept  the  motor  car  which 
we  have  built  for  yon,  and  also  said  he  was  not  In  a  poaltton  to  approve  the 
bills  therefor.  Of  conne,  as  it  Is  a  part  of  oar  agreement  that  we  have 
such  acceptance  and  ajq^roval  betue  shipment  of  car  from  our  works,  we 
■re  holding  It 

"Yoan  truly.  The  Dickson  Mfg.  Co., 

"Per  H.  J.  Davis." 

Plaintiff  replied  as  follows ; 

"June  1st,  1808. 

"Dickson  Mfg.  Co.,  40  Wall  Street,  New  York  City— Gentlemen:  Tour  let- 
ter of  31st  ult  }ust  received,  and  I  note  that  you  say  that  my  'representative 
at  Scranton  refused  to-day  to  accept  the  motor  car  which  we  have  built 
for  yon,*  etc.  Mr.  Hodges,  my  representative,  writes  me  this  murnlng  that 
you  refused  to  allow  the  car  to  be  shipped  after  It  was  loaded,  unless  he 
would  not  only  accept  and  approve  all  of  the  work  and  material,  but  would 
approve  of  your  bill  for  the  same,  which  accunnt  has  not  yet  been  pre- 
sented  or  even  made  out,  and  which  could  not  be  approved,  certainly,  before 
presentation.  There  is  nothing  In  our  contract  that  requires  the  approval 
of  your  bills  before  you  deliver  to  us  the  result  of  your  work  and  material. 
All  that  we  are  required  to  do  is  to  accept  the  work  and  material  when 
ready  to  be  delivered  to  me.  Hence  I  hereby  accept  and  approve  of  all  the 
material  and  work  as  placed  upon  the  car  ready  for  shipment  to  Wilming- 
ton to-day,  in  accordance  with  our  contract  of  February  15,  18&S,  and  now 
request  that  you  telegraph  to  have  the  car  shipped  to  Wilmington  at  once. 
Whenever  you  have  your  account  readj.  together  with  the  time  cards,  &c., 
1  shall  be  very  glad  to  receive  the  same,  and  will  then  consider  the  correct- 
ness  of  the  account.  Awaiting  your  prompt  reply,  I  am, 

"Very  truly  yours,  Arthur  P.  Dodge.** 

The  motor  car  was  then  shipped  to  Wilmington  in  accordance  with 
said  request. 

Plaintiff  further  showed  that  it  had  supplied  extra  work  and  ma- 
terials upon  the  order  of  said  Hodges,  and  that  on  June  2d  it  ren- 
dered to  defendant  a  bill  for  $4,000  for  said  motor,  and  for  ^36.59 
for  extra  work. 

On  August  12,  1898,  defendant  sent  a  letter  and  statement  to 
plaintiff,  the  material  portions  of  which  are  as  follows : 

-August  12,  1896. 

"Dickson  Mfg.  Co..  40  Wall  Street,  City— Gentlemen:  The  total  for  the 
•completed  motw,'  exclusive  of  the  car  body  and  furnlshlogs,  It  is  agreed 
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fer  the  terms  ot  your  eontract  of  Februai7  IMh.  188B,  wltti  to  not  to 
exceed  $4.00a  From  this  94.000  aboold  be  deducted  ancb  bllla  aa  I  hare 
paid,  which  make  up  the  coat  at  the  'completed  motor.'  •  •  •  Inclosed 
flnd  a  statement  ahowlng  vhat  I  make  the  balance  dne  yon  to  tills  date, 
Tla.,  91^731. 

■^fiors  rersr  tmlr,  Arthur  P.  Dodge." 

''Statement  of  Goat  of  Oar  No.  6. 

isoa 

June  30.    See  Posey  &  Jones  Co.*b  bill  for  labor 

and  materials  at  Jackson  &  Sharp  Oo.  9  64  67 

J11I7  7.  do  do    25  42 

Jnly  20.  do  do    17  68 

  9  X07  77 

Jnly  26^   See  Jackson  &  Sharp's  bill  extra  work...  1,687  66 

Mar.  28.  Paid  Abendroth  A  Boot  Mfg.  Co.  for  cdq< 
denser    481  31 

Uar.25.  Paid  Penn  Steel  Oasting  &  Machry.  Co. 
fcr  castings  used  In  the  car   207  60 

April  9.   Paid  Crosby  Steam  Gauge  &  Valve  Co....  6  00 

Jnly  6.  Paid  C.  C.  Jerome  Packing  Co.  for  pack- 
ing  40  00 

Dr.  DkAson  Mfg.  Co   f2,490  84 

Gr.  Dickson  Mfg.  Co.  aa  per  contract   94,000  00 

O.  IMckaon  Mfg.  Co.  as  per  bUl  of  extras  April  1, 1898   388  68 

$4,388  68 

Less  Dr.  Dickson  Mff.  Go.  as  above  .     2,490  34 

91.898  M 

Less  additional  charges: 
Labor  and  attendance  In  moving  motor  from 

Babylon,  U  L.  to  ChesterQeld.  Mlcb  9111  S4 

Say  same  amount  of  cost  In  returning  motor  to 

Babylon,  U  I   lU  M 

Freight  on  motor  from  Babylon,  L.  Z.,  to  Ghester- 

fleld.  Mich   141  90 

Say  same  amount  for  returning  motor   141  90 

Paid  boiler  Inspector  at  Detroit,  Mich   6  00 

Jane  13.   Additional  charge  for  Insurance  on  mo- 

toe  and  boiler  at  New  Baltimore,  Mlcb   0  15      621  68 

Amount  dne  Dickson  Mfg.  Go.   91.877  SV* 


The  court  charged  the  jury  that  the  plaintiff,  on  this  evidence, 
made  out  a  prima  facie  case  for  $4,388.68;  that  defendant,  by 
its  inspection  and  acceptance,  had  waived  its  right  to  object  to  de- 
fective materials  and  workmanship,  and  to  charge  for  putting  said 
motor  car  in  condition  in  which  it  would  work  properly. 

The  defendant  relies  upon  the  rule  that  in  a  contract  by  a  man- 
^acturer  there  is  an  implied  warranty  of  good  materials  and  skill- 
ful workmanship,  and,  where  the  manufacturer  is  notified  that  the 
article  is  to  be  manufactured  for  a  particular  purpose,  there  is  an 
implied  warranty  against  latent  defects  arising  in  the  process  of 
manufacture  which  would  render  it  unfit  for  the  purpose  stated. 
But  defendant  has  failed  to  note  the  exceptians  that,  where  a 
known  and  described  article  is  thus  ordered  for  a  particular  pur- 
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pose,  there  is  no  warranty  that  it  shall  answer  the  particular  pur- 
poses intended  by  the  buyer,  where  the  manufacturer  actually  sup- 
plies the  thing  ordered  (be  Witt  v.  Berry,  134  U.  S.  306,  313,  10 
Sup.  Ct.  536,  33  L.  Ed.  896;  Seitz  v.  Machine  Co.,  141  U.  S.  510, 
12  Sup.  Ct.  46,  35  h.  Ed.  837),  nor  where  the  buyer  relies  on  his 
own  skill  or  judgment.  The  foundation  of  the  doctrine  of  war- 
ranty is  the  responsibility  of  a  vendor  for  deception.  Hoe  v.  San- 
bom,  21  N.  Y.  559,  78  Am.  Dec.  163.  Hence,  where  a  vendor  is 
a  manufacturer,  and  the  vendee  has  ordered  an  article  for  a  par- 
ticular purpose,  and  has  not  had  an  opportimity  of  inspecting  it 
during  the  manufacture,  the  vepdor  is  presumed  to  have  had  knowl- 
edge of  latent  defects  produced  by  the  process  of  manufacture,  and 
must  be  held  liftble  therefor.  Bridge  Co.  v.  Hamilton,  110  U.  S.  108, 
114,  3  Sup.  Ct.  537,  28  L.  Ed.  86;  Bierman  v.  Mills  Co.,  151  N.  Y. 
482,  490,  45  N.  E.  856,  37  L.  R.  A.  799,  56  Am.  St.  Rep.  635.  But 
where  the  vendee  has  an  opportunity  of  inspection,  and  relies  on 
his  own  judgment,  there  is  no  presumption  of  deceit,  and  no  war- 
ranty is  impUed.   Cunningham  v.  Hall,  4  Allen,  273,  274. 

The  defendant  contended  that  under  the  written  contract.  Ex- 
hibit A,  it  was  entitled  to  demand  a  final  test  of  the  completed 
motor  at  plaintiff's  works,  in  order  to  determine  its  fitness  for  the 
purpose  desired,  and  that  inasmuch  as  it  was  incomplete  when  it 
was  shipped  to  Wilmington,  Del.,  the  defendant  had  the  right  t« 
make  said  final  test  at  Wilmington;  that  the  acceptance  of  the 
motor  at  plaintiff's  works  was  only  an  acceptance  of  such  material  and 
workmanship  as  was  there  capable  of  determination,  but  that  there 
was  an  implied  warranty  against  latent  defects  which  survived  such 
acceptance;  and  that  the  question  of  compliance  with  said  war- 
ranty could  only  be  determined  by  such  final  test  at  Wilmington. 
In  support  of  this  contention,  the  defendant,  upon  the  trial,  of- 
fered evidence  of  the  character  of  the  tests  made  at  Scranton,  for 
the  purpose  of  showing  that  such  tests  were  necessarily  prelim- 
inary and  incomplete,  because,  inter  alia,  the  parts  necessary  to 
a  complete  motor  car  had  not  been  assembled ;  and  of  the  char- 
acter of  the  tests  made  at  Wilmington,  in  order  to  show  that  the 
alleged  defects  were  such  as  not  to  be  discoverable  until  the  body 
of  the  car  was  mounted  upon  and  connected  with  said  machinery. 
The  court  excluded  this  evidence  on  the  ground  that  defendant,  by 
its  letter  of  June  ist,  had  expressly  accepted  the  motor  in  its  then 
condition  at  Scranton,  and  had  thereby  waived  its  right  to  insist 
on  a  further  test.  On  May  loth  the  defendant  had  written  to  the 
plaintiff  as  follows: 

*1  believe  that,  by  the  tennd  of  onr  contmct,  we  were  to  Inspect  and 
accept  at  your  Trorke  In  Scntiiton  the  ■work  yon  nre  constmctlns  for  ns. 
when  you  say  it  Is  ready  therefor,  if  found  correct  By  reaRon'  of  the  great 
delays,  and  for  other  reanons,  It  seems  to  l>e  desirable  that  we  fto  to  the 
additional  expense  of  shipping  such  work,  namely,  the  trucks,  boilers,  con- 
densera,  etc.,  from  Scranton  to  the  Jackson  &  Sharp  Co..  at  Wilmington, 
Delaware,  for  erection.  I  wish  to  ask  If  you  will  be  willing  to  so  modify 
onr  contract  as  to  permit  of  such  testing  and  acceptance  by  ns  after  they 
■hall  reach  the  shop!  of  Messrs.  Jackson  ft  Sharp,  Instead  of  at  your  own 
WOTks,  as  previously  arranged." 
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Plaintiff  did  not  consent  to  this  modification.  Its  only  reply  was 
contained  in  said  letter  of  May  31st,  where,  after  stating  the  re- 
fusal of  the  inspector  to  approve  and  accept,  it  says : 

*^  conrse,  as  It  Is  a  part  of  our  agreement  that  we  bare  such  acceptance 
and  approval  before  aUpment  of  car  from  onr  worlu,  we  are  holding  tt." 

Under  the  original  agreement,  defendant  was  to  furnish  his  spe- 
cial inspector  to  pass  upon  all  material  and  workmanship,  with 
power  to  reject  such  as  should  not  conform  to  said  agreement;  to 
build  the  car  body  and  furnishings,  and  deliver  the  same  to  plaintiff 
at  its  factory,  the  plaintiff  doing  there  whatsoever  work  might  be 
necessary  for  the  completion  of  the  motor  car;  to  pay  after  ac- 
ceptance of  the  motor  thus  completed,  such  acceptance  to  be  based 
on  his  approval  of  materials,  workmanship,  etc.,  according  to  the 
drawings,  etc,  furnished  by  defendant,  and  to  be  signified  before  the 
motor  should  be  removed  from  plaintiff's  works.  Even  if  'defend- 
ant, under  his  original  agreement,  might  have  claimed  a  ftirther 
test,  such  right  was  waived  by  the  subsequent  acts  and  correspond- 
ence. Three  months  and  a  half  after  the  making  of  the  agreement, 
defendant,  while  claiming  that  plaintiff  had  failed  to  complete  the 
contract  vrithin  the  time  limited,  and  after  his  inspector  had  com- 
plained that  there  were  serious  visible  defects  in  the  construction 
of  the  motor,  and  after  having  learned  from  plaintiff  that  said  in- 
spector had  refused  to  accept  said  motor,  and  after  having  failed  to 
furnish  the  car  body  as  agreed,  the  presence  of  which  defendant  ad- 
mits was  necessary  to  finally  test  the  fitness  of  the  motor,  writes  to 
plaintiff  in  response  to  its  refusal  to  ship  before  acceptance  as  fol- 
lows: 

"All  that  we  are  required  to  do  la  to  accept  the  work  and  material  when 
ready  to  be  delivered  to  me.  Hence  I  hereby  accept  and  approve  of  all  the 
material  and  work  as  placed  npon  the  car  ready  for  shipment  to  Wil- 
mington.** 

It  cannot  be  said  that  plaintiff  impliedly  consented  to  a  further  test 
at  some  other  factory,  or  that  the  alleged  implied  guaranty  survived 
and  was  imported  into  the  new  contract.  On  the  contrary,  the  cor- 
respondence shows  that  both  parties  understood  the  limitations  of 
the  original  contract,  and  the  effect  of  such  modification.  The  de- 
fendant had  the  right  to  refuse  to  accept  and  approve  said  motor, 
provided  it  was  not  completed  within  the  time  limited,  or  because  of 
defective  workmanship  and  material.  He  might  have  had  the  right, 
if  he  had  furnished  the  car  body,  to  insist  upon  a  final  test  of  the  com- 
pleted motor  car.  He  did  none  of  these  things,  but  elected  to  waive 
his  rights,  under  conditions  known  to  him,  and  to  accept  and  ap- 
prove what  his  inspector  had  refused  to  accept  and  approve,  in  order 
that  he  (the  defendant)  might  obtain  possession  of  the  motor.  There 
was  no  error  in  the  exclusion  of  said  evidence. 

The  defendant  further  contends  that  the  court  "erred  in  holding 
that  there  was  sufficient  proof  of  the  value  in  the  theory  of  the  ac- 
count stated."  The  facts  in  regard  to  this  exception  are  as  follows : 
The  agreement  provided  that  the  total  amount  of  payment  for  the 
motor  should  not  exceed  $4,000.  The  plaintiff  claimed  that  the  cost 
of  the  motor  to  it,  plus  the  agreed  manufacturer's  profit,  exceeded 
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$4,000.  Instead  of  showing  the  cost  of  labor  and  materials,  it  proved 
that,  shortly  after  the  motor  was  shipped  to  Wilmington,  it  sent  to 
/  defendant  bills  for  the  motor  agg^egatmg  more  than  $4,000,  and  for 
extra  work  aggregating  $936.59,  and  that  defendant,  having  received 
and  retained  them,  made  no  response  until  August  12th,  when  he 
wrote  plaintiflf,  inclosing  a  statement  of  independent  counter  charges 
made  by  him,  which  statement  and  letter  credited  and  admitted  the 
$4,000  i'tem  for  car  "as  per  contract,"  and  $388.68  of  plaintiff's  bill 
for  extras.  Thereupon  the  court  charged  the  jury  that  in  these  cir- 
cumstances, and  upon  defendant's  admission  that  the  $4,000  limit 
had  been  exceeded  by  said  bills,  and  the  concession  of  the  $388.68, 
the  plaintiff^  had  made  out  a  prima  facie  case  for  $4,388.68.  The  de- 
fendant contends  that  "the  whole  statement  or  admission  must  be 
submitted, — ^both  the  favorable  and  unfavorable  parts."  The  whole 
of  said-  statement  was  admitted  in  evidence  and  submitted  to  the 
jury,  except  certain  items  for  additional  work  to  put  the  car  in  work- 
ing condition,  which  were  excluded  on  account  of  the  acceptance 
by  defendant  already  considered.  The  different  parts  of  said  ac- 
count have  no  such  connection  that  the  admission  of  the  amotmt  due 
by  defendant  should  entitle  him  to  an  allowance  of  the  .counter 
charges.  The  claim  by  defendant  that  he  was  entitled  to  the  items 
therein  in  no  way  affects  the  admission  of  the  correctness  of  plain- 
tiffs charges. 
The  judgment  is  afHrmed. 


(Circuit  Court  of  Appeals,  Third  (Srcnlt  Jannary  IB.  1902.) 

1.  OoLLtsioN— Overtaking  Ves8ei.8. 

Evidence  considered,  and  held  to  show  that  a  collision  between  two 
•teamsbipe,  one  of  which  bad  overtaken  and  wai  pasBing  the  other  In 
the  Ddaware  river  at  a  place  where  the  water  was  shallow  as  com- 
pared with  the  draijight  of  the  vessels,  was  doe  to  the  fault  of  the  over- 
taking ves5iel  In  passing  too  close  to  the  other,  so  as  to  create  a  snctloa 
which  caused  the  overtaken  ship,  which  was  tlie  smaller  of  the  two,  and 
had  slowed  to  half  speed,  to  deviate  from  ha  cunrse  and  draw  agiolnst 
the  other. 


Where  an  overtaking  eteamshlp  is  passing  too  close  to  another,  so  as 
to  create  danger  of  a  collision,  the  latter  Is  Justified  In  slowing,  or  even 
In  reversing,  so  as  to  shorten  the  time  of  passing,  and  snch  action  can- 
not be  charged  as  a  fault  by  the  overtaking  vessel  In  case  of  collision. 
4  Sahe—Causb  of  Coi-Liaioji— Suction. 

The  force  called  "snctlon,"  exerted  by  one  vessel  on  another,  due  to 
the  creation  of  currents  by  a  moving  vessel,  and  the  effect  of  which  ia 
apparently  greatest  when  a  larger  and  faster  vessel  Is  passing  another 
moving  In  the  same  direction  in  shallow  water  aud  a  narrow  channel, 
has  been  recognized  In  many  cases  by  courts  of  admiralty;  and  a  court 
is  not  Justlliod  In  refusing  to  consider  it  as  a  cause  in  a  case  of  ooUlslon 
between  two  steamships,  one  of  which  had  overtaken  and  was  passing 
the  oth«-  in  a  river  at  a  distance  of  not  more  than  75  to  100  feet,  and 
where,  under  the  evidence,  it  appears  that  the  overtaken  vessel,  though 
with  her  helm  bard  a-port  suddenly  sheered  to  port,  and  atrack  tbe 
Other  after  the  latter  had  nearly  passed. 


THE  AUHEOLB. 


%  Same. 


THE  AUREOLK. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Cast- 
em  District  of  Pennsylvania. 

J.  Parker  Kirlin,  for  appellant. 
Henry  R.  Edmuhds,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  a  final  decree  in  ad- 
miralty of  the  district  court  of  the  United  States  for  the  Eastern 
district  of  Pennsylvania  (103  Fed.  699),  made  August  3,  1901,  award- 
ing to  the  libelant  the  sum  of  $21,986.05  for  damages  sustained  by  the 
steamship  Willkommen  in  a  collision  with  the  steamship  Aureole. 
The  collision  occurred  on  January  13,  1898,  at  about  2  p.  m.,  in  the 
Delaware  river,  between  Pennsville  and  Newcastle.  The  Aureole  is 
a  British  tank  steamer,  345  feet  long  and  46  feet  in  the  beam,  and  was 
outward  bound  with  a  cargo  of  crude  oil  in  bulk,  taken  on  at  Marcus 
Hook,  about  15  miles  up  the  river  from  where  the  collision  occurred. 
Her  draught  was  25  feet  aft  and  23^  feet  forward.  The  Willkom- 
men is  a  German  steamer,  325  feet  long,  41  feet  in  the  beam,  and  was 
also  outward  bound  with  a  cargo  of  like  kind.  Her  draught  was  24 
feet  3  inches  aft,  and  22  feet  5  inches  forward.  Both  ships  were  in 
charge  of  regularly  licensed  Delaware  Bay  pilots.  Both  ships  had 
weighed  anchor  at  about  noon  on  January  13th,  and  proceeded  down 
the  river  in  charge  of  their  pilots.  The  Willkommen,  starting  first, 
had  proceeded  about  a  mile  on  her  voyage  before  the  Aureole  left 
her  anchorage  grounds  at  Marcus  Hook.  The  Aureole  is  the  faster 
of  the  two  vessels,  and  overtook  the  Willkommen  at  deep-water 
point,  about  eight  miles  from  Marcus  Hook,  but,  owing  to  a  tow  of 
barges  then  in  the  channel,  was  unable  to  pass  the  Willkommen  until 
both  vessels  had  hauled  up  on  the  deep-water-point  range ;  the  Aure- 
ole following  in  the  wake  of  the  Willkommen  on  the  last-named 
range  for  nearly  a  mile,  when  she  hauled  out  to  the  eastward  to  pass 
the  AVillkommen  on  the  latter's  port  side.  On  this  reach  of  the  river, 
it  appears  from  the  evidence,  as  well  as  from  the  chart  of  these  wa- 
ters, made  an  exhibit  in  the  case,  that  there  was  ample  room  for  ves- 
sels to  pass  each  other.  According  to  the  testimony  of  the  pilot  for 
the  Willkommen,  he  ran  the  deep-water-point  ranges  a  little  open  to 
the  eastward ;  that  is  to  say,  it  put  his  ship  a  little  to  the  eastward  of 
the  range  line.  No  whistles  were  blown  by  the  Aureole  as  a  signal 
that  she  intended  to  pass,  and  no  signals  were  given  by  the  Will- 
kommen. No  point  is  made  of  this,  however,  as  both  the  pilot  and 
the  captain  and  the  other  officers  of  the  Willkommen  observed  the 
Aureole  hauling  oS  to  pass,  and  understood  that  she  was  about  to 
do  so.  About  the  time  that  the  stem  of  the  Aureole  lapped  the  stern 
of  the  Willkommen,  the  captain  of  the  Willkommen  was  aft  on  the 
lower  deck  of  the  ship.  He  testified  that  he  watched  the  Aureole, 
and  knew  what  she  was  about  to  do,  and  that  he  waved  his  handker- 
chief to  her  captain,  receiving  a  similar  salute  in  return;  that  he 
then  immediately  went  upon  the  bridge,  where,  besides  himself,  were 
the  pilot  and  the  first  and  second  officers,  and  a  competent  and  ex- 
perienced man  at  the  wheel.  All  the  direct  evidence  tends  to  show 
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that  all  were  attentive  to  their  duties;  the  second  officer  standing 
near  the  man  at  the  wheel  to  see  that  the  orders  of  the  pilot  were 
properly  carried  out,  the  first  officer  standing  near  the  telegraph  sig- 
nal to  the  engine  room,  and  the  pilot  watching  the  course  of  the  ship. 

Upon  the  Aureole,  the  captain,  pilot,  and  third  officer  were  on  the 
bridge,  with  a  competent  man  at  the  wheel.  All  of  them  testified 
that  they  ^were  attending  to  their  duties  and  watching  the  ship. 
There  is  nothing  in  the  testimony  to  convict  the  pilot  or  officers  on 
either  ship  of  unskillfulness  or  inattention,  except  the  collision  itself. 
The  officers  and  men  all  testified  strongly  in  favor  of  their  own 
ships,  respectively,  and  there  is  much  variance  in  their  testimony  as 
to  the  facts  and  circumstances  attending  the  collision.  All  the  wit- 
nesses on  the  Aureole  testify  that,  when  she  approached  the  Will- 
kommen  to  pass,  she  was  about  300  feet  awaj',  or  about  the  ship*s 
length  away,  and  that  while  she  was  passing  they  continued  at  that 
distance  apart  on  parallel  courses,  until  the  stern  of  the  Aureole  was 
about  the  bridge  of  the  Willkommen,  or  between  that  and  her  fore 
rigging,  when  the  latter  ship  suddenly  sheered  towards  the  Aureole, 
striking  the  Aureole  with  the  bluff  of  her  port  bow,  about  35  feet 
from  her  stern.  The  testimony,  on  the  other  hand,  of  those  on 
board  the  Willkommen,  as  to  the  distance  the  ships  were  apart  when 
the  Aureole  was  passing,  puts  it,  some  at  150  feet;  others,  including 
the  captain  and  pilot,  at  from  100  to  75  feet.  The  pilot  of  the  Wili- 
kommen  testifies  (and  there  is  no  contradiction  of  his  testimony) 
that  before  the  Aureole's  bow  was  opposite  to  the  Willkommen's 
bridge  he  ordered  the  wheelsman  to  port  the  helm.  He  says  he  did 
this  because  he  saw  the  Aureole  was  coming  too  close.  When  the 
Aureole's  bow  got  abreast  of  his  bridge,  he  says,  he  told  the  captain 
to  slow  the  ship  down  to  half  speed,  and  that  when  her  stern  got 
somewhere  about  halfway  between  the  Willkommen's  fore  rigging 
and  the  bridge  he  had  the  engine  stopped;  that  he  then  asked  the 
question  if  the  wheel  was  a-port,  and  the  chief  officer  replied  that 
it  was  hard  a-port ;  that  he  then  went  and  looked  himself,  and  found 
that  it  was  so;  and  that  the  Aureole  was  at  that  time  about  75  to 
100  feet  away.  He  also  testifies  that,  when  the  Aureole's  stem  got 
forward  of  his  bridge,  her  helm  was  either  ported,  or  else  the  ship 
took  a  sheer  towards  him.  The  pilot  of  the  Aureole,  on  the  other 
hand,  testifies  that,  when  he  got  squared  down  on  the  deep-water- 
point  range,  he  gjave  the  wheelsman,  as  a  point  to  steer  by,  the  end 
of  the  jetty  pier,  a  mile  or  two  ahead,  and  which  extended  about 
three-qtiarters  of  a  mile  out  from  the  eastern  shore ;  that,  when  he 
came  abreast  of  the  Willkommen,  the  ships  were  about  a  ship's 
length  apart,  which  would  be  something  more  than  300  feet;  that  the 
ships  continued  in  parallel  courses  until  the  stern  of  the  Aureole 
was  ahead  of  the  bridge  of  the  Willkommen.  He  says  that  the  first 
intimation  he  had  of  any  danger  was  the  captain's  calling  his  atten- 
tion to  the  Willkommen,  and  that  when  he  looked  she  was  taking  a 
sheer  over  towards  the  Aureole ;  that  she  came  at  an  angle  of  three 
or  four  points  off  the  course  on  which  she  had  been  going.  It  may 
be  noted  here  what  the  pilot  of  the  Willkommen  says  in  regard  to 
the  position  of  the  pilot  and  captain,  when  their  bridge  was  abrea&t 
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or  a  little  ahead  of  his,  in  accounting  for  the  Aureole  slanting  across 
his  bow: 

"Q.  What  was  the  reason,  do  you  suppose,  of  the  Aureole  attempting  to 
cross  your  bow  In  this  slanting  way?  A.  The  only  reason  that  I  can  see, 
the  pilot  must  have  thought  he  was  a  little  too  far  to  the  eastward.  He 
had  his  wheel  a-port  and  gave  the  man  a  mark  ahead  to  steer  at,  I  guess, 
and  went  on  the  port  side  of  tta^  bridge. — he  and  the  captain  both.  Q.  Did 
you  see  them  on  there?  A.  I  could  not  see  them.  They  were  behind  the 
wheel  br.use.  Q.  If  they  had  been  on  the  starboard  side  of  the  bridge, 
would  you  bare  seen  them?  A.  Yes,  sir.  Q.  Yon  saw  ererybody  else,  did 
you?  A.  I  did  not  see  anybody.  Q.  On  the  bridge?  A.  Not  a  soul,  because 
the  man  at  the  wheel  was  In  the  wheel  taousei  and  the  captain  and  pilot 
were  on  the  port  side  of  the  bridge,  right  behind  the  wheel  house.  It  was 
right  in  range  of  us,  and  X  never  saw  them  until  we  caught  the  suction. 
Then  the  pilot  walked  on  the  starboard  side  of  the  bridge  first,  and  saw 
It  right  away;  and  that  Is  when  I  suppose  they  must  have  starboarded  the 
Aureole's  whe^  because  the  captain  came  right  across  as  fast  as  he  could 
get  there.  The  next  I  saw  of  him,  he  was  aft  of  the  pilot  house,  throwing 
bis  hands  and  balloolng.  That' was  Just  before  we  struck.  Q.  Your  Idea, 
then.  Is  that  he  was  att«npting  to  get  back  Into  deep  water  from  the  eastern 
Bide  of  the  channel  with  the  Aureole?  A.  No.  sir;  he  had  fully  as  good 
water  as  we  had. — if  anythii^,  better,  maybe.  He  wanted  to  get  ahead  of 
us,  and  hauled  down  on  a  line,  and  maybe  thought  he  was  a  little  further 
to  the  eastward  than  he  wanted  to  be,  I  suppose;  but,  If  the  pilot  and  cap- 
tain of  the  Aureole  would  have  been  on  the  starboard  side  of  the  ship's 
bridge  when  they  got  to  our  fore  rigging,  then  they  could  have  seen  how 
close  they  were.  Q.  You  are  sure  there  was  nobody  on  the  starboard  side 
of  tbelr  twldEe?  A.  No,  sir;  not  when  she  got  forward  of  our  beam.  Q. 
Ton  mean  there  was  not  anybody  there  when  yon  say,  'No,  sir*?  I  asked 
yon  whether  there  was  or  was  not  anybody  on  the  starboard  aide  of  the 
bridge?  A.  Not  when  she  got  forward  of  our  beam.  Q.  Did  you  at  any 
time  see  anybody  on  the  starboard  side  of  their  bridge  tintil  after  they  got 
forward  of  your  beam?  A.  Yea,  sir;  before  they  got  up  abeam  of  us  they 
WCTe  on  the  starboard  side  of  the  bridge.  Then  when  they  got  up  abeam 
of  na  they  walked  on  the  port  side  of  the  bridge.  Q.  Then,  when  they  got 
forward  of  the  bridge,  they  were  not  there?  A.  No,  sir.    •    •   •    Q.  What 

your  theory  of  this  collision?  How  do  you  say  it  occurred?  A.  The  ships 
came  too  close,  and  we  took  her  suction  and  drawed  right  together." 

The  testimony  of  the  pilot  of  the  Aureole,  as  well  as  that  of  the 
captain,  seemed  to  confirm  this  statement,  in  so  far  that  they  were 
not  in  a  position,  when  the  stern  of  the  Aureole  had  just  passed 
the  bridge  of  the  Willkommen,  to  observe  the  latter  vessel,  by  rea- 
son of  the  intervening  pilot  house  of  the  Aureole.  The  pilot  of  the 
Aureole,  as  well  as  the  wheelsman  and  officer  on  the  bridge,  testi- 
fied that  the  Aureole  was  kept  straight  on  her  course,  and  did  not 
go  to  starboard  until  she  was  struck  by  the  Willkommen.  The 
Willkommen  struck  a  glancing  blow  upon  the  starboard  quarter 
of  the  Aureole  about  35  feet  from  the  stem.  The  wind  was  blow- 
ing fresh  from  the  northwest,  which  would  be  on  the  starboard 
bows  of  both  ships,  and  the  set  of  the  flood  tide  was  also  some- 
what* against  the  starboard  bows.  The  Willkommen  and  Aureole 
coming  together  in  the  manner  described,  the  collision  must  have 
been  caused  either  by  the  Aureole  sheering  to  starboard  at  an  angle 
that  would  take  her  across  the  Willkommen's  bows  (and  the  pilot 
and  officers  of  the  Willkommen  testified  that  this  did  occur),  or 
the  Willkommen,  from  faulty  steering  or  from  some  other  cause, 
ttimed  from  her  parallel  course  towards  the  Aureole.   The  pilot 
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and  officers  of  the  Aureole  emphatically  deny  that  the  former  was 
the  case,  and  say  that  they  observed  the  Willkommen,  after  the 
stern  of  the  Aureole  had  passed  her  bridge,  sheering  at  an  angle 
towards  the  Aureole.  Nothing  could  be  more  emphatic  and  spe- 
cific than  the  testimony  of  the  pilot,  wheelsman,  and  first  and  third 
officers  of  the  Willkommen  as  to  the  correct  steering  of  their  ship. 
The  third  officer  testified  that  he  stood  near  the  wheel  for  the  pur- 
pose of  watching  the  direction  of  the  indicator, — to  see  that  the 
wheelsman  obeyed  the  orders  of  the  pilot.  The  pilot  says  that  he 
was  steering  on  the  ranges,  having  them  open  a  little  to  the  east- 
ward»  and  had  given  the  wheelsman  a  clump  of  trees  pn  the  west- 
em  shore  to  steer  by.  These  were  evidently  the  trees  spoken  of 
by  the  wheelsman,  and  about  which,  in  his  imperfect  command  of 
I^nglish,  there  was  some  confusion  when  he  spoke  of  them  as  on 
the  eastern  shore.  As  the  river,  shortly  ahead  6f  the  ship,  turns 
sharply  to  the  southeast,  which  was  the  eastern  bank  might  for  the 
moment  be  mistaken  by  a  man  unacquainted  with  the  locality. 

Counsel  for  respondent  dwell  much  upon  the  fact  that  the  wheels- 
man of  the  Willkommen,  under  cross-examination,  said  that,  some 
two  minutes  before  the  stem  of  the  Aureole  came  opposite  to  the 
bridge  of  the  Willkommen,  he  had  a  starboard  helm  of  about  an 
inch  on  the  indicator.  This  was  afterwards  sufficiently  explained 
by  the  testimony  that,  as  a  matter  of  common  knowledge  among 
seamen,  in  steenng  a  ship  upon  a  straight  course  the  wheel  is  never 
at  rest,  and  is  constantly  moved  a  little  a-port  or  a-starboard,  to 
meet  and  counteract  the  sheering  of  the  ship  one  way  or  the  other. 
At  all  events,  the  testimony  is  positive,  and  as  specific  as  human 
testimony  can  be,  that  the  ship  was  kept  upon  her  course  parallel 
with  the  deep-water-point  ranges,  until  just  before  the  collision. 
The  pilot  of  the  Willkommen  then  says  that,  with  his  wheel  hard 
a-poit,  the  ship  slowed  down,  and,  with  the  engine  stopped,  she 
took  a  sheer  to  port,  which  immediately  brought'  her  in  contact 
with  the  Aureole,  which  had  sheered  slantingly  across  the  bow  of 
the  Willkommen,  and  thus  diminished  the  distance  between  the 
two  ships.  This  sheer  of  the  Willkommen  the  pilot  accounts  for 
by  what  he  calls  "suction";  that  is,  the  Aureole,  by  passing  the 
Willkommen  at  full  speed  through  shallow  water,  with  so  little  dis- 
tance between  them,  produced  a  current  which  drew  the  Willkom- 
men's  bow  towards  the  Aureole  with  such  a  force  as  to  overcome 
the  influence  of  the  helm  hard  a-port.  This  theory  of  the  pilot  of 
the  Willkommen  in  accounting  for  the  collision  seems  to  us  to  ac- 
cord more  nearly  with  the  probabilites  created  by  the  testimony 
than  any  other.  Whether  the  Aureole  had  sheered  to  starboard 
or  not,  it  would  seem  that  the  testimony  of  the  Willkommen's  offi- 
cers as  to  the  distance  between  the  two  ships  is  supported  by  this 
theory;  and  the  testimony  of  the  pilot  and  captain  of  the  Aureole, 
when  they  suddenly  saw  the  Willkommen  coming  at  an  angle  to- 
wards them,  is  thereby  explained. 

On  the  face  of  the  direct  testimony  as  to  the  steering  of  thfi 
WiUkommen,  it  is  impossible  to  believe  that  the  collision  was  caused 
by  aav  mistake  in  that  respect.    She  was  not  steered  into  the 
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Aureole.  On  the  contrary,  her  helm  was  hard  a-port.  To  say  that 
the  sheermg  of  the  Willkommen  towards  the  Aureole  was  caused 
by  suction  does  not  necessarily  contradict  the  testimony  of  the 
Aureole's  officers  as  to  the  steering  of  that  ship,  although  it  makes 
necessary  the  inference  that  they  were  mistaken  in  their  estimate 
of  the  distance  between  the  two  ships  during  the  passing  by  the 
one  of  the  other,  and  just  before  the  collision.  If  the  distance  tes- 
tified to  by  the  captain,  pilot,  and  other  persons  on  board  the  Will- 
kommen be  correct, — that  is,  tliat  it  was  not  more  than  75  or  100 
feet,  and  latterly  not  more  than  50  or  60  feet,— they  were  near 
enough  to  bring  the  smaller  ship  and  slower  ship,  going  at  half, 
speed,  within  the  influence  of  any  suction  that  might  be  created  by 
the  Aureole  going  at  high  speed  through  shallow  water;  and  we 
think  that  it  is  established  that  such  a  thing  is  likely  to  occur  under 
such  circumstances. 

It  is  claimed  by  the  appellant  that  if  the  Willkommen  had  not 
slowed  down,  and  afterwards  stopped,  but  had  kept  at  full  speed 
on  the  course  on  which  she  was,  the  accident  could  not  have  hap- 
pened ;  that  by  slowing  down,  and  afterwards  stopping  the  engines, 
she  lost  steerage  way,  and  was  beyond  the  control  of  her  helm, 
against  the  set  of  the  tide  and  wind.  But  the  answer  to  this  is  that 
the  Aureole  was  the  overtaking  ship,  and,  as  such,  had  the  burden 
placed  upon  her,  by  the  laws  and  usages  of  navigation,  of  safely 
passing  the  slower  ship;  and,  if  she  passed  so  close  as  to  create 
a  justifiable  apprehension  of  peril  on  the  part  of  those  navigating 
the  Willkommen,  the  latter  slup  would  not  be  responsible  for  a  mis- 
taken judgment  produced  by  such  a  situation.  There  is,  however, 
nothing  in  the  record  to  show  that  the  slowing  up  of  the  Willkom- 
men to  half  speed  was  an  error,  or  transgressed  the  rules  of  navi- 
gation referred  to.  Under  the  circumstances,  it  seems  to  us,  as  it 
seemed  to  the  pilot  at  the  time,  good  judgment  to  slow  up,  so  as  to 
allow  the  Aureole  the  more  quickly  to  pass;  and  the  stopping  of 
the  engines  just  before  the  collision  seems  clearly  justified  by  the 
situation  In  which  the  ships  were.  The  pilot  and  captain  of  the 
Willkommen  both  say  that  it  was  necessary  to  slow  and  stop,  in 
order  to  prevent  a  worse  collision.  Indeed,  the  judgment  of  the 
captain  01  the  Aureole  seems  to  have  agreed  in  this  respect  with 
that  of  the  pilot  of  the  Willkommen,  lor  the  captain  testifies  to  a 
conversation  with  Mr.  Marshall,  the  pilot  on  the  Willkommen,  as 
follows : 

"Q.  "What  did  yon  Bay?  A.  A  very  few  words.  Q.  Tell  ub  what  they  were. 
A.  My  wcrds  were  these:  'Torn,  why  did  yon  Dot  slow  that  ship  down  when 
we  were  passing  her?*  He  said:  'I  did;  I  went  half  speed.  I  went  slow. 
I  stopped  her,  and  I  went  back  qd  ber.'  I  said:  'How  do  yon  account  f<nr 
Oiis  eolUslonf  'Suction.'  I  said:  'Impossible!'  I  said  no  more." 

Another  fact  which  seems  conclusive  as  to  the  distance  between 
the  two  ships  being  much  less  than  that  testified  to  by  those  on 
board  the  Aureole  is  that,  with  the  stern  of  the  Aureole  abreast  the 
bridge  of  the  Willkommen,  or  between  that  and  the  fore  rigging, 
it  would  have  been  impossible  for  the  Willkommen,  going  at  half 
speed,  to  have  overtaken  the  Aureole,  going  at  full  speed,  so  as  to 
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Strike  her  an  angling  blow  at  a  point  35  feet  from  the  taffrail,  if  300 
feet  or  more  had  separated  them.  And  to  this  effect  is  the  testi- 
mony of  the  pilot  of  the  WiUkommen: 

"Q.  If  your  vessel's  bow  was  opposite  the  bridge  of  the  Aureole,  and  yon 
were  going  full  speed  and  the  Aureole  full  speed,  and  you  were  300  feet 
away  from  each  other,  would  it  have  been  possible  for  you  to  have  touched 
faer?  A.  We  never  would  have  caught  her.  Q.  You  could  not  have  caught 
her.  even  If  you  had  changed  your  helm  to  go  that  way?  A.  Mo,  sir;  because, 
even  taking  us  going  half  speed,  we  were  not  going  over  four  mUes  an  hour, 
—between  four  and  five, — and  the  Aureole  was  going  ten.  She  was  going 
Just  twice  as  fast  We  never  conld  have  caught  her  at  that  distance  apart" 

The  direct  testimony  of  no  witness  contradicts  this  opinion  of  the 
pilot  of  the  WiUkommen, 

An  attempt  was  made  by  the  respondent  to  throw  doubt  upon,  il 
not  to  deny,  the  existence  of  such  a  force  as  suction  when  ships  are 
passing  each  other  at  full  speed.  The  engineer  of  the  Aureole  tes- 
tified that  he  had  passed  ships  in  the  Seine  much  closer  than  he  had 
passed  the  WiUkommen,  without  any  danger,  and  never  knew  one 
of  them  to  sheer.  He  did  not  say,  however,  whether  he  had  passed 
them  going  in  the  same  direction,  nor  did  he  speak  as  to  the  depth 
of  the  water.  The  captain  says  that  they  were  not  passing  close 
enough  for  suction  to  have  had  any  influence  on  the  WiUkommen 
if  she  had  kept  her  proper  course.  His  statement  seems  to  recog- 
nize, however,  the  possibility  of  such  a  thing  as  suction.  PUot 
MauU,  of  the  Aureole,  says  he  never  had  any  experience  that  would 
enable  him  to  form  an  opinion  as  to  whether  there  was  any  such 
influence  between  passing  vessels  as  suction,  although  he  admits  that 
he  has  heard  of  such  a  thing.  Taking  as  true  the  facts  testified  to 
as  to  the  steering  and  management  of  the  ships  while  the  Aureole 
was  passing  the  WiUkommen,  and  the  preponderating  weight  of  the 
evidence  that  the  ships  were  much  nearer  than  300  feet,  some  other 
force  or  influence  than  the  steering  must  be  resorted  to,  to  account 
for  the  sheering  of  the  WiUkommen  towards  the  Aureole.  Pilot 
MauU  says  that  this  force  or  influence  is  what  he  calls  "suction," 
produced  by  the  passing  of  the  Aureole  at  high  speed  through  shal- 
low water  close  enough  to  the  WiUkommen  to  produce  the  effect. 
That  such  a  force  can  be  created,  under  the  circumstances  which 
we  think  probably  existed  in  this  case,  seems  to  have  been  generally, 
if  not  universally,  recognized  among  those  experienced  in  the  navi- 
gation of  ships  in  the  shallow  waters  of  rivers  and  bays,  and  has 
been  accepted  as  sufficiently  provod  in  a  number  of  adjudicated 
cases.  The  strength  of  this  force  undoubtedly  wiU  differ  according 
to  the  locality,  and  is  largely  affected  by  the  depth  of  water  and  the 
width  of  the  channel  through  which  the  ships  are  passing.  It  seems 
to  be  established  that  this  power  or  influence  called  suction  is  much 
greater  and  more  dangerous  when  one  vessel  is  passing  another 

foing  in  the  same  direction  than  when  they  are  going  in  opposite 
irections.  The  Alexander  Folsom,  3  C.  C.  A.  165,  52  Fed.  403; 
The  City  of  Cleveland  (D.  C.)  56  Fed.  729.  In  the  latter  case  the 
court  says: 

"The  suction  of  two  vessels  iiasslng  each  other  in  diiferent  directions  ta 
not  yerj  powarfol.   It  Is  too  short  to  have  any  particular  effect  upon  tiba 
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action  of  the  two  resselB  nnleBs  one  Is  mncb  la^er  than  the  other;  whereas, 
If  they  are  going  In  the  same  direction,  and  paa^ng  near  each  other,  It  has 
a  more  powofnl  effect  to  deflect  the  weaker  vessel  from  her  course." 

The  General  William  McCandless,  6  Ben.  223,  226,  Fed.  Cas.  No. 
5,321 ;  The  Mariel  (D.  C.)  32  Fed.  103. 

The  case  of  The  City  of  Brockton  (D.  C.)  37  Fed.  897,  is,  on  its 
facts,  much  like  the  present  case.  That  was  a  case  in  which  the 
Brockton,  being  the  faster  ship,  was  following  the  J.  C.  Hartt  in 
the  channel  near  Sandy  Hook,  and,  overtaking  her,  attempted  to 
pass  her  on  the  starboard  side.  The  Brockton  averred  that  she 
was  passing  at  a  safe  distance,  250  feet  away  from  the  Hartt,  but 
that,  after  her  pilot  house  had  passed  the  bow  of  the  Hartt,  the 
Hartt  changed  her  course,  which  caused  her  bow  to  collide  with 
the  stem  of  the  Brockton.  The  Hartt,  on  the  other  hand,  averred 
that  the  Brockton  was  passing  too  close  for  safety,  and  several 
witnesses  on  board  of  her  at  the  time  testified  that  the  ships  were 
not  more  than  75  or  100  feet  apart.  The  court  thought  this  the 
more  correct  estimate  of  the  distance  between  them.  The  court, 
after  referring  to  the  testimony  of  the  sudden  lurch  or  sheer  by  the 
Hartt  towards  the  Brockton,  says: 

"Such  language  does  not  describe  a  change  of  coarse  effected  by  the 
rodder,  bat  points  strongly  to  the  presence  of  some  other  force  outside  of 
the  .Hartt  to  which  her  change  of  course  should  be  attrlbnted.  And  sach 
•  force  was  present,  namely,  the  force  of  cnrrents  created  In  the  watw  by 
the  powerful  action  of  the  Brockton's  wheels  driving  bo  large  a  vessel 
through  the  water  at  high  speed.  Currents  of  water  more  or  less  strong  are 
necessarily  created  by  a  vessel  like  the  Brockton  moving  at  high  api^ed. 
They  will  dIfFer  according  to  the  locality,  and  are  largely  affected,  no  doubt, 
by  the  depth  of  water.  There  Is  evidence  that  their  power  Is  Increased 
when  two  vessels  of  about  the  same  speed  are  passing  each  other.  What 
the  depth  of  water  or  the  configuration  of  the  bottom  was  at  the  place 
where  the  BnxdEton's  wheels  apiiroached  the  bow  of  the  Hartt  Is  not  pro\-ed. 
Bnt  the  extent  and  power  of  ttie  cnrrent  actually  created  hy  the  Brockton 
seems  to  me  to  be  shown  by  what  the  Hartt  did  as  the  wheels  of  the 
Brockton  neared  her  bow.  *  *  *  As  It  seems  to  me.  therefore,  the  testi- 
mony given  by  the  witnesses  called  In  behalf  of  the  Brockton  warrants  the 
conclusion  that  the  change  of  course  on  the  part  of  the  Hartt  testlfled  to 
by  Mr.  Adams  and  Mr.  Ohoate,  and  to  which  they  attribute  the  coUision. 
was  not  caused  by  the  fault  of  the  Hartt  In  porting  her  helm,  as  cbar^ed 
In  the  Brockton's  pleadings,  but  was  caused  by  the  fault  of  the  Brockton, 
charged  In  the  Hartfs  pleadings,  namely,  either  by  her  sheering  across  the 
Hartf  s  bows,  or  'that  she  did  not  come  up  to  the  starboard  aide  of  the 
Hartt  at  a  sufficient  distance  from  the  Hartt  to  pass  in  safety.' " 

This  and  the  other  cases  above  referred  to,  judicially  recognizing 
the  existence  of  the  force  called  "suction,"  and  its  power,  tmder  favor- 
ing circumstances,  to  draw  one  vessel  towards  another,  cannot  be 
.disregarded  by  this  court  in  considering  the  denial  on  the  part  of 
the  appellant  that  such  a  force  can  exist  or  be  operative, — a  denial 
for  wUch  there  is  no  support,  except  in  the  testimony  of  the  cap- 
tain, pilot,  and  engineer  of  the  Aureole  that  they  had  had  no  ex- 
perience of  such  a  force. 

We  are  of  opinion  in  this  case  that  the  sheering  of  the  Willkora- 
men  towards  the  Aureole  just  before  the  collision  was  not  caused 
by  the  steering  of  the  Willkommen ;  for  the  evidence  is  clear  that 
bcr  helm  was  not  a-starboard,  except  in  the  temporary  adjustment 
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thereof  in  steering  a  straight  course,  while  the  Aureole  was  pass- 
ing, and  was  put  hard  a-port  some  time  before  the  collision.  Such 
being  the  case,  we  are  of  opinion,  also,  that  the  Aureole  was  pass- 
ing the  Willkommen  close  enough,  under  the  circumstances  of  the 
depth  of  the  water  and  the  set  of  the  tide  and  wind,  to  bring  the 
latter  vessel  within  the  influence  of  a  force  or  current  known  as 
"suction."  In  other  words,  that  the  Aureole  failed  in  her  duty,  as 
the  overtaking  vessel,  to  pass  the  Willkommen  at  a  saSe  distance. 
As  such  overtaking  vessel,  the  burden  was  upon  her  to  show  that 
the  collision  was  occasioned  by  no  fault  on  her  part,  but  by  some 
fault  or  neglect  of  duty  on  the  part  of  the  Willkommen.  Such 
fault  on  the  part  of  the  Willkommen,  in  her  situation,  must  have 
been  through  so  steering  with  a  starboard  helm  as  to  turn  the 
vessel  from  her  straight  and  parallel  course  towards  the  Aureole. 
Of  this  there  is  no  proof  whatever,  and  to  the  contrary  we  have 
the  positive  testimony  of  those  on  board  the  Willkommen.  As  we 
have  already  said,  we  think  the  weight  of  the  testimony  establishes 
the  fact  that  a  suction  was  produced  by  the  rapid  passing  of  the 
Aureole  too  close  to  the  Willkommen,  in  water  that  was  shallow, 
when  compared  with  her  draught  of  25  feet. 
The  decree  of  the  court  below  is  therefore  affirmed. 


TILLAGE  OF  KENT  et  aL  T.  UNITED  STATES  ex  tA.  DANA. 
(Orcult  Oonrt  of  Appeals,  Sixth  Circuit  January  7.  1902.) 


1.  Villages— Tax  to  Pat  Intkrept  on  Indbbtrdkbsb— Ohio  Statctb. 

Bev.  St.  Ohio,  §  2683.  provides  that  a  village  council  "may  levy  taxes 
annually,  •  *  •  [subdivision  22]  to  pay  intereBt  on  the  public  debt 
of  the  corporation  and  to  provide  a  sinking  fund  therefor  a  Bum  snffi- 
dent  to  satisfy  the  interest  as  It  accrues  annually,  to  be  applied  to  no 
other  purpose."  Sut>dlTlBlon  24  provides  that  "the  council  shall  deter- 
mine the  amount  to  be  levied  for  each  of  the  purposes  herein  specified." 
and  flection  2680a  limits  the  total  levy  to  eight  mills.  UOd^  that  the 
word  "may,"  as  used  in  section  2683.  must  be  read  "shall."  so  far  as  it 
rdates  to  subdivision  22.  and  that  the  council  bad  no  discretion,  as 
against  a  holder  of  valid  tmnds  of  the  village,  to  refuse  to  levy  the 
amount  required  to  pay  the  annual  interest  thereon,  not  exceeding  eight 
mills,  nor  to  divert  any  part  of  such  am-mnt  to  other  purposes,  notwith- 
standing the  fact  that  the  reraninder  of  the  levy  might  be  insufficient 
to  pay  the  current  municipal  expenses  of  the  village. 

S.  Bamr— Mandamus  to  Compki,  Paymrst  op  Intfufst— Defesses. 

It  is  no  defense  to  an  action  for  a  writ  of  mandamus  to  compel  a  vll- 
lage  to  apply  so  much  of  such  levy  as  Is  necessary  to  pay  a  judgment 
recovered  against  it  on  interest  coupons  that  such  application  would 
leave  the  village  without  sufficient  funds  for  ordinary  municipal  pur- 
poses, In  view  of  Rev.  St.  Ohio,  X  2(187.  which  authorizes  the  levy  of  an 
unlimited  tax  by  the  village  for  any  authorized  purpose  by  a  vote  of  its 
Sectors  at  a  special  election  which  the  council  la  empowered  to  call.^ 


I  Mandamus  to  enforce  payment  of  Judgment  against  municipality,  see 
note  to  Holt  Co.  y.  National  Life  lus.  Co..  2o  G.  C.  A.  475. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio. 
For  opinion  below,  see  107  Fed.  190. 

This  is  an  action  In  mandamus.  It  was  broagbt  In  the  circuit  court  In 
November,  1900,  by  the  dllng  of  a  petition  on  the  relation  of  Edward  Dana 
against  the  village  of  Kent,  OtaiQ,  and  Its  council,  clerk,  and  treasurer.  The 
petition  alleged  that  Dana  had  recovered  a  Judgment  in  the  circuit  court 
against  the  village  of  Kent  on  certain  interest  coupons  maturing  in  1896  and 
1897,  representing  certain  Installments  of  interest  on  25  bunds,  of  $1,000 
each,  issued  by  the  village  in  1S9Q,  and  containing  a  recital  that  their  pnr- 
poee  -was  to  refund  and  extend  the  time  of  paymmt  of  cartatn  general 
ftind  bonds  theretofore  Issued,  which,  from  Its  limits  of  taxation,  the  village 
could  not  pay  at  maturity.  It  appears  that  there  was  a  sum  of  little  less 
than  $2,500  in  the  hands  of  the  treasurer  of  the  village,  which  had  been 
levied  for  the  purpose  of  paying  the  Interest  on  the  said  bonds  In  each  of 
the  years  1892  to  1895,  Inclusive.  An  alternative  writ  of  mandamus  having 
been  issued,  the  village.  In  Its  answer,  set  up  that  said  sum  of  money  was 
on  hand,  levied  and  collected  as  aforesaid,  under  the  supposed  authority  of 
the  act  of  AprU  17,  1891,  of  the  legislature  of  Ohio,  authorizing  the  village 
conn^  of  any  village  which  at  any  federal  census  may  have  a  popniatltin 
of  not  less  than  S,S09.  nor  greater  than  8.320,  to  borrow  money  and  Issue 
bonds  for  the  purpose  of  making  certain  Improvements;  that  the  village 
authorities,  on  discovering  said  act  to  be  unconstitutional  and  Invalid,  had 
reased  to  make  any  extra  levies  for  the  purpose  of  paying  the  interest 
thereon;  that  said  fund  was  ready  to  be  paid  as  the  court  might  order. 
Said  sum  of  little  less  than  $2,500  was  ordered  to  be  paid  over  to  the  re- 
lator, and  no  controversy  is  now  made  about  the  same.  As  to  making  pro- 
vision for  the  payment  of  such  part  of  the  jAdgment  as  might  remain 
onsatisfled  after  applying  the  said  fund,  the  answer  alleged,  in  substance, 
that,  aside  from  said  interest  fund,  there  are  no  funds  In  tlie  treasury 
legally  applicable  to  the  payment  of  said  judgment;  that  Kent  Is,  and  for 
more  than  10  years  last  past  has  been,  a  village  of  the  first  dass,  limited 
by  the  law  of  Ohio  to  a  maximum  levy  for  village  purposes  of  eight  mills 
on  the  dollar;  that  no  vote  for  increasing  the  same  In  accordance  with  the 
law  has  ever  been  had;  that  on  or  before  the  first  Monday  in  June,  1900, 
the  tax  of  eight  mills  was  duly  levied  for  that  year,  and  its  distribution 
provided  for  according  to  law  among  the  several  departments  of  the  village 
in  proportion  to  their  needs,  diversion  thereof  being  forbidden  by  law;  that 
the  amount  which  would  accrue  th^el^m  In  addition  to  all  other  financial 
resources  of  the  village  would  fall  short  of  the  amount  required  for  the 
pr  per  maintenance  and  ordinary  and  cuirent  expenses  necessary  for  carry- 
ing on  the  government  of  the  village;  that  the  revenue  of  the  village  arising 
from  such  eight-mill  levy  for  the  year  1901,  the  revenue  of  the  village  for 
1900,  and  from  any  and  every  other  source  of  revenue,  will  be  insufficient 
to  defray  the  ordinary,  current,  and  necessary  governmental  expenses  of 
said  village  for  said  period;  and  tliat  no  part  of  said  irevenues  can  be  di- 
verted for  the  payment  of  plaintiff's  Judgment  without  preventing  the  vil- 
lage from  meeting  Its  ordinary,  cnrrent,  and  necessary  governmental  ex- 
poises.  This  answer  was  demurred  to.  The  court  sustained  the  demurror, 
and.  no  further  pleading  being  filed,  a  peremptory  writ  of  mandamus  was 
issued,  requiring  the  payment  to  said  Dana  of  said  Interest  fund  of  little 
less  than  $2,500,  and  the  issue  of  a  further  peremptory  writ  requiring  the 
e  >nncil,  at  the  time  of  making  the  annual  levy  for  1901,  to  provide  In  said 
levy  for  such  amount  as  would  be  necessary  to  pay  the  balance  of  the 
Judgment,  and  to  then  and  there  provide  for  the  distribution  and  appropria- 
tion of  said  tax  to  the  payment  of  such  balance,  and  to  proceed  without 
undue  delay  to  cause  said  tax  to  be  collected  according  to  law,  and  the 
inveeeds  to  be  applied  to  the  payment  of  the  balance  of  said  Judgment 
So  objection  or  exception  was  taken  to  the  application  of  said  fund  on  hand. 
That  part  of  the  order  relating  to  the  levy  and  application  of  the  tax  for 
the  year  1901,  and  requiring  the  payment  of  the  proceeds  of  snob  levy  on 
the  balance  of  said  Judgment  was  duly  excepted  to. 
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W,  E.  Gushing,  for  plaintiffs  in  error. 
H.  H.  Harris,  for  defendants  in  error. 

Before  LURTON  and  DAY,  Qrcuit  Judges,  and  WANTY,  Dis- 
trict Judge.  * 

DAY,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

The  principles  which  shall  control  in  determining  the  right  of  a 
creditor  to  have  a  mandamus  against  a  municipal  corporation  for 
the  purpose  of  requiring  a  tax  for  the  payment  of  a  judgment  were 
fully  discussed  in  a  recent  case  before  this  court.  City  of  Cleve- 
land V.  U.  S.  (decided  at  this  term)  m  Fed.  341.  The  opinion  of 
Judge  Lurton  in  that  case  is  so  full  and  comprehensive  that  we 
are  required  to  do  little  more  now  than  to  apply  the  principles 
therein  enunciated  to  the  facts  of  the  case  in  hand.  Judge  Lurton 
said: 

"It  must,  at  the  outset,  be  conceded' that  a  mandamus  cannot  be  awarded 
to  compel  the  mayor  and  council  of  the  plaintiff  in  error  to  levy  any  tax 
which  they  were  nut  authorized  to  levy  by  the  law  of  the  state  from  which 
they  derive  their  powers.  The  office  of  such  a  writ  Is  not  to  create  new 
duties,  but  to  compel  the  discbarge  of  those  already  imposed  by  the  mu- 
nicipal law  of  the  state.  In  other  words,  the  power  to  levy  the  tax  which 
the  relator  seeks  to  compel  must  exist  in  some  legislation,  or  be  plainly  Im- 
plied from  some  local  statute  or  charter."  Oarrol  Oo.  Snp'm  v.  U.  8.i  18 
Wall.  71,  77,  21  L.  Ed.  TllfV.  8.     Macon  Oo.,  99  U.  S,  B82,  691,  2S  L.  Bd.  881. 

Our  first  inquiry,  therefore,  is,  do  the  statutes  of  Ohio  confer  upon 
the  village  of  Kent  power  to  levy  a  tax  as  the  relator  seeks  to  com- 
pel it  to  do  for  the  satisfaction  of  his  judgment?  The  Ohio  stat- 
utes necessary  to  be  considered  in'this  connection  are  sections  26S2- 
26S4,  2689a,  Rev.  St.    These  sections  are  as  follows: 

"Sec.  2682.  Rates  of  Taxation  in  Cities  and  Villages  for  General  Pur- 
poses. The  council  of  a  city  or  village  shall  have  p'.)wer  to  levy,  annually, 
for  the  general  purposes  of  the  corporation,  such  amount  of  taxes,  on  each 
dollar  of  valuation  of  taxable  property  in  the  corporation  od  the  tax  list, 
as  may  be  determined  upon  by  it,  not  exceeding  the  following  rates:  In  a 
Tillage,  one-half  of  one  mill.  In  a  city  of  the  first  or  second  grade  of  the 
second  class,  one  mllL  In  a  city  of  the  third  grade,  or  third  grade  a,  or 
fourth  grade  of  the  second  class,  two  mills.  In  a  city  of  the  first  grade 
of  the  first  class,  fomr  and  one-half  mills.  In  a  city  of  the  second  grade 
of  the  first  class,  two  mills.  In  a  dty  of  the  third  grade  of  the  finit  class, 
two  mills. 

"Sec.  2683.  Levies  for  Special  Purposes.  In  addition  to  the  taxes  specified 
In  the  last  section,  the  council  In  each  city  and  village  may  levy  taxes,  an- 
nually, for  any  Improvement  authorized  by  this  title,  and  for  the  following 
piltposes:  (1)  For  the  real  estate  and  right  of  way  for  any  improvemeut 
authorized  by  this  title.  (2)  Fcr  sanitary  and  street  cleaning  purposes,  and 
for  street  Improvements  and  repairs.  And  In  cities  of  the  second  grade  of 
the  first  class,  such  part  of  the  funds  raised  for  any  of  these  purposes  as  the 
council  deems  necessary  shnll.  upon  the  recommendation  of  the  board  of  Im- 
provements,  be  appropriated  monthly  for  keeping  In  repair  the  paved 
streets  of  such  cities.  (3)  For  Improving  highways  leading  into  the  corpo- 
ration. (4)  For  wharves  and  landings  on  navigable  lakes  and  rivers,  and 
tceeplng  the  same  In  repair.  (5)  For  constructing  levees  and  embankments, 
and  keeping  the  same  In  repair.  (6)  For  constructing  and  maintalnlos 
bridges.  C7)  E'or  improving  any  water  course  passing  througb  the  corpraa- 
tlon.   (8)  For  the  section  and  maintenance  of  Infirmaries,  and  sapport  of 
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tbe  OQt-door  poor.  <9)  For  tiie  erection  and  maintenance  of  workhonses. 
(10)  For  erecting,  enlarging,  or  Improving  corimratlon  prisons.  (11)  For  the 
erection  of  houses  of  refage  and  correction,  and  for  the  expense  of  main- 
taining and  administering  the  same,  above  the  receipts  arising  from  the 
lab^r  of  persons  confined  therein,  such  sum  as  may  be  necessary  to  meet  the 
same  (12)  For  the  erection  and  repair  of  market  houses,  and  for  lighting, 
watching,  and  cleaning  the  same.  (13)  For  erecting,  enlarging  and  improv- 
ing hospitals.  (14)  For  erecting,  enlarging,  and  Improving  halls  and  public 
offices.  (15)  For  the  section  of  achool  buildings,  and  sucli  rate  as  may  be 
prescribed  by  law  for  schools  and  scboolhouse  porposes.  (16)  For  the  erec- 
tion of  buildings  required  by  the  fire  department,  the  construction  of  reser- 
voirs, the  purchase  of  steam  or  other  fire  engines,  and  other  apparatus,  and 
for  keeping  the  same  In  repair,  and  for  the  support  of  the  fire  department 
(17)  For  erecting,  enlarging,  and  Improving  water  w<  rks,  and  for  supplying 
the  corporation  with  wat».  (18)  For  erecting,  enlarging,  and  Improving 
gasworks,  and  for  lighting  the  corporation.  (19)  For  grounds  for  ceme- 
teries and  park  purposes.  Inclosing,  Improving,  embellishing,  enlarging  and 
keying  the  same  in  repair.  (20)  For  the  constmctlon  and  repair  of  sewers, 
drains,  and  ditches;  and  where  the  corporation  Is  divided  Into  sewer  dl»> 
trlcts  the  levy  shall  be  by  such  districts.  (21)  For  the  payment  of  the 
marshal  and  police  authorized  by  this  title.  (22)  To  pay  the  interest  on  the 
pnblic  debt  of  the  corporation  and  to  provide  a  sinking  fund  therefor,  a  sum 
sufficient  to  satisfy  the  Interest  as  It  accrues  annually,  to  be  applied  to  no 
other  purpose.  (23)  For  the  purpose  of  keeping  and  maintaining  a  free  pub- 
lic library  and  reading  room;  but  no  tax  shall  be  levied  for  this  purpose 
unless  a  svltable  lot  and  building  thraefor,  supplied  with  library  furniture 
and  fixtures,  shall  first  be  donated  or  leased  to,  or  raited  by  the  corp  ration. 
(24)  The  council  shall  determine  the  amount  to  be  levied  for  each  of  the  pur- 
poses herein  spedfled,  and  such  part  thereof  must  be  placed  osi  the  tax  list 
and  collected  annually,  aa  It  shall  by  ordinance  presCTlbe. 

"Sec.  2684.  -Constmctlon  of  Limitations.  The  limitations  contained  In  sec- 
tion twenty-six  hundred  and  eighty-two  shall  not  be  construed  to  prohibit 
special  assessments  for  improvements  provided  for  by  tlils  title,  nor  tiie  levy' 
of  a  tax  to  raise  means  for  the  payment  of  the  principal  and  Interest  of  the 
debts  of  the  corporation,  ma  of  any  tax  anthorlsed  by  law  for  8pe<^  pur- 

Section  26893  contains  a  general  provision  as  to  villages  ot  the 
first  class  in  Ohio, — ^that  the  aggregate  of  all  taxes  levied  or  or- 
dered by  such  village,  including  the  levy  for  general  purposes  above 
the  tax  for  county  and  state  purposes,  and  excluding  the  tax  for 
school  and  school-house  purposes,  shall  not  exceed  in  any  one  year 
ci^ht  mills. 

The  plain  reading  of  this  section  of  limitation,  as  well  as  the- 
construction  put  upon  it  by  the  supreme  court  of  Ohio,  makes  it 
applicable  to  all  villa|;e  taxes,  general  and  special,  and  requires  that 
they  shall  be  kept  within  the  limit  of  eight  mills  on  each  dollar  of 
the  value  of  the  property  as  valued  for  taxation  on  the  county  tax 
list.  State  v.  Humphrey,  25  Ohio  St.  520;  State  v.  Strader,  25  Ohia 
St.  527;  Cummings  v.  Fitch,  40  Ohio  St.  56;  City  of  Cleveland  v. 
Heisley,  41  Ohio  St.  670.  The  relator  in  this  case  does  not  seek 
to  require  a  levy  exceeding  eight  mills  for  munici|»l  purposes.  The 
contention  is  tliat  out  of  the  tax  levied  and  collected  within  this  lim- 
itation an  amount  sufficient  to  pay  the  judgment  of  the  relator  for 
interest  upon  the  bonds  must  first  be  paid.  These  bonds  were  is- 
sued under  section  2701  of  the  Revised  Statutes,  authorizing  the 
issue  of  bonds  to  extend  the  time  of  payment  of  indebtedness  which, 
from  its  limits  of  taxation,  the  corporation  is  unable  to  pay  at  ma- 
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turity.  By  the  Judgment  rendered  and  affirmed  in  this  court  (Vil- 
lage of  Kent  V.  Dana,  40  C.  C.  A.  281,  100  Fed.  56),  the  validity  of 
the  bonds  is  conclusively  established,  and  the  exact  question  is,  is 
there  power  in  the  city  council  to  pay  these  bonds  out  of  the  levy 
permitted  by  the  statute,  and  are  they  required  to  exercise  this 
power  for  the  benefit  of  the  creditor?  In  Ralls  Co.  Ct.  v.  U.  S., 
105  U.  S.  733,  26  It.  Ed.  1220,  the  supreme  court  said: 

."It  mnBt  be  considered  ai  settled  In  tbis  court  tli&t,  when  antborlfr  Is 
granted  by  tbe  leglslatlTe  bmncta  of  the  government  tr>  a  mnnlclpallty  or 
snbdlvtslon  of  a  state  to  contract  an  extraordinary  debt  by  the  Issue  of 
negotiable  secnrltleB,  the  power  to  levy  a  tax  sufficient  to  meet  at  maturity 
the  obligation  to  be  Incurred  la  couclusfvdy  Implied,  unless  the  law  which 
confers  the  authority,  or  some  general  law  In  force  at  the  time,  clearly 
manifests  a  contrary  legislatlTe  intention," 

In  this  case  the  claim  is  that  not  only  is  there  authority  which 
would  be  implied  from  the  right  to  create  the  debt,  but  that  ex- 
press power  is  given  in  the  sections  quoted  for  this  purpose.  Sec- 
tion 2683  provides  that  in  addition  to  the  taxes  specified  in  section 
2682^  limiting  the  taxation  of  cities  and  villages  for  general  pur- 
poseSf  the  council  in  each  city  and  village  may  levy  taxes  annually 
for  any  improvement  authorized  by  this  title,  and  for  the  follow- 
ing purposes.  After  reciting  a  number  of  municipal  ptuposes,  sub- 
division 22  provides : 

"To  pay  the  Interest  on  the  public  debt  of  the  corjyoration  and  to  provide 
a  sinking  fund  therefor,  a  sum  sufficient  to  satisfy  the  Interest  as  it  accmea 
annually,  to  be  applied  to  no  other  purposft" 

Subdivision  24  provides : 

'The  council  shall  determine  tbe  amount  to  be  levleA  A>r  each  of  the 
purpcses  herein  speclfled,  and  such  parts  thereof  must  be  placed  on  the  tax 
list  and  collected  annually,  as  it  shall  by  ordinance  prescribe.** 

Assuming  that  the  subsequent  general  limitation  of  section  2689a 
applies  to  all  municipal  taxation,  keeping  the  same  within  the  limit 
of  eight  mills  in  villages  of  the  first  class,  we  find  the  legislature 
recognizing,  under  other  sections  of  the  law,  such  as  section  2701, 
that  a  corporation  may  incur  a  debt,  and  empowering  the  council 
to  levy  a  sum  sufficient  to  satisfy  the  interest  as  it  accrues  annually, 
— ^not  a  part  of  the  interest,  nor  such  portion  of  the  interest  as  the 
council  may  see  fit  to  pay, — but  here  is  direct  authority  to  levy 
a  sum  sufficient  to  satisfy  the  interest;  and  it  is  made  apparent 
that  this  sum,  which  must  be  equal  to  the  interest  due,  is  not 
to  be  apportioned  among  other  municipal  purposes,  for  we  find 
the  provision  that  this  siun  shall  be  applied  to  no  other  purpose. 
In  other  words,  a  distinct  fund  is  here  authorized  to  be  raised 
sufficient  to  pay  the  interest  on  a  public  debt,  not  to  be  diverted  or 
divided  among  other  purposes,  but,  in  terms,  directed  to  be  applied 
to  this  specific  purpose.  It  is  true  that  in  subdivision  24  the  coun- 
cil is  authorized  to  determine  the  amount  to  be  levied  for  each  of 
the  purposes  specified  in  section  2683.  These  purposes  are  mani- 
fold, and  the  sums  required  may  be  more  or  less  as  the  council 
may  see  fit  to  determine,  as  so  much  for  highways,  so  much  for 
bridges,  so  much  for  lighting,  erection  of  schools,  etc;  but  in  au- 


VILLAGE  OF  KENT  V.  UNITED  STATES. 


237 


thorizin^  the  levy  to  pay  the  interest  no  such  discretion  is  required 
or  permitted  to  be  exercised,  but  the  levy  is  to  be  of  a  sum  suffi- 
cient to  satisfy  the  interest  as  it  accrues  annually.  We  think  it 
plain  that  the  discretion  vested  in  the  council  to  determine  the 
amount  to  be  levied  for  each  purpose  does  not  apply  to  a  purpose, 
such  as  the  payment  of  interest,  which  is  merely  a  matter  of  mathe- 
matical calculation,  not  required  to  be  fixed  by  the  exercise  of  dis- 
cretion on  the  part  of  the  council.  It  is  true,  this  section  does  not 
say  the  village  shall  levy  a  tax  for  this  purpose;  and  it  is  argued 
that  this  statute  is  merely  an  enabling  one,  to  permit  the  council 
to  levy  as  much  for  this  purpose  as  they  shall  see  fit.  But  it  is 
well  settled  in  statutory  interpretation  that  the  word  "may"  may 
be  read  "shall."  In  Rock  Island  Co.  Sup'rs  v.  U.  S.,  4  Wall.  435, 
18  h.  Ed.  419,  after  a  summary  of  the  authorities  on  the  subject, 
Mr.  Justice  Swayne  says: 

"The  conclusion  to  be  deduced  from  tbe  authorities  Is  that  where  power 
Is  given  to  pnbUc  officers,  in  tbe  language  of  tbe  act  before  ns,  or  In  equiv- 
alent language,— whenever  the  public  Interest  or  Individual  rights  call  for 
its  ezwrlBe, — ^tbe  language  oaed,  though  permiaslve  in  form,  is  in  fact  per- 
emptory. Wbat  they  are  empowered  to  do  for  a  third  perwo  the  law  re- 
quires shall  be  done.  Tbe  power  is  given  not  for  tbelr  benefit  but  for 
his.  It  is  placed  with  tbe  depositary  to  meet  tbe  demands  of  right,  and 
to  prevent  a  failure  of  justice.  It  la  given  as  a  remedy  to  those  entitled 
to  Invoke  its  aid,  and  wbo  would  otherwlae  be  remediless.  In  all  such 
cases  it  is  held  that  tbe  Intent  of  tbe  legislature,  which  is  the  test,  was 
not  to  devolve  a  mere  discretion,  but  to  impose  'a  positive  and  absolute 
duty.*  The  line  which  separates  this  closs  of  cases  from  those  which  In- 
volve tbe  exercise  of  a  discretion  Judicial  In  its  nature,  which  courts  can- 
not contn^  is  too  obrlons  to  require  remark.  This  case,  clearly,  does  not 
fall  within  the  latter  category." 

This  language  seems  to  us  applicable  to  the  statute  under  con- 
sideration. The  power  to  levy  this  tax  is  given  for  the  benefit  of 
creditors,  in  this  case,  to  meet  a  demand  adjudicated  to  be  right 
and  proper  after  full  trial.  It  imposes  a  duty  upon  the  council, 
which,  in  our  judgment,  they  are  required  to  exercise  so  long  as 
they  are  able  to  do  so  within  the  limit  imposed  by  the  law  upon 
the  amount  of  taxation  for  any  given  year.  We  therefore  con- 
strue this  section  as  though  it  read,  "The  council  shall  levy  a  sum 
sufficient  to  pay  the  interest  on  the  public  debt  to  be  applied  for 
no  other  purpose."  We  find  nothing  in  the  case  cited  by  counsel 
for  plaintiff  in  error  (U.  S.  v.  Thoman,  156  U.  S-  358,  15  Sup.  Ct. 
378,  39  L.  Ed.  450)  that  is  in  conflict  with  this  view. 

It  is  contended,  however,  by  the  learned  counsel  for  plaintiff  in 
error,  that  this  interpretation  results  in  depriving  the  village  of  the 
means  of  carrying  on  its  ordinary  governmental  purposes  (or  which 
the  municipality  was  organized,  and  will  result  in  depriving  the  vil- 
lage of  the  means  of  protecting  property,  keepuig  order,  provid- 
ing against  pestilence,  and  performing  other  primary  duties  which 
devolve  upon  municipalities ;  and  it  is  contended  that  the  case  un- 
der consideration  should  be  ruled  by  the  case  of  City  .of  East  St. 
trouis  V.  Zebley,  xio  U.  S.  321,  4  Sup.  Ct.  21,  28  L.  Ed.  162,  and 
of  Clay  Co.  v.  U.  S.,  115  U.  S.  616,  6  Sup.  Ct.  199,  29  L.  Ed.  482. 
Indeed  it  is  said,  the  answer  in  this  case  is  drawn  upon  the  au- 


238 


118  FKDBRAI.  RBPORTBR. 


thority  of  those  cases.  In  City  of  East  St.  Louis  v.  Zebley  a  tax 
authorized  for  all  purposes  was  limited  to  i  per  cent,  per  annum^ 
and  the  city  council  were  required  lo  levy  a  tax  of  three  mills  on 
the  dollar  on  each  assessment  for  general  purposes,  and  apply  it 
to  the  interest  and  sinking  fund  on  its  bonded  debt.  The  supreme 
court  held  that  the  use  of  the  remaining  seven-tenths  was  within, 
the  discretion  of  the  municipal  authorities,  and  the  court  could  not 
control  the  disposition  of  it  so  as  to  deprive  the  municipality  of 
the  right  to  use  the  fund  for  general  purposes  of  the  municipality 
during  any  given  year.  In  the  case  of  Clay  County  v.  U.  S.,  115 
U.  S.  616,  6  Sup.  Ct.  199,  29  L.  £d.  482,  the  supreme  court  held 
that,  where  the  state  statute  authorized  a  county  to  levy  and  col- 
lect a  tax  of  six  mills  on  the  dollar  for  ordinary  county  revenue^ 
mandamus  would  not  lie  to  compel  the  county  officers  to  set  apart 
funds  to  pay  the  debt,  where  by  the  pleadings  it  was  admitted  that 
the  amount  of  the  tax  for  the  current  year  was  necessary  for  the 
ordinary  current  expenses  of  the  county,  and  recognized  the  prin- 
ciple that  where  a  tax  was  authorized  within  a  certain  limit  for  the 
ordinary  county  revenues,  all  of  which  were  required  for  carrying 
on  governmental  purposes,  the  county  authorities  could  not  be  com- 
pelled to  apply  part  of  such  fund  to  the  payment  of  a  judgment 
held  by  a  creditor  against  it.  These  cases  and  similar  ones  are  to- 
be  distinguished  from  the  case  at  bar,  in  that  we  have  here  direct 
authority  in  the  statute  requiring  the  levy  of  a  tax  to  pay  the  in- 
terest on  the  bonded  debt.  It  is  not  sought  to  absorb  taxes  pro- 
vided for  ordinary  county  or  municipal  revenue  for  debt-paying 
purposes,  to  the  exclusion  of  their  application  for  the  necessary- 
purposes  of  the  county  or  municipality.  The  principle  of  Clay  Co. 
V.  U.  S.  and  City  of  East  St.  Louis  v.  Zebley  was  recognized 
in  the  case  before  this  court  above  referred  to  (City  of  Cleveland 
V.  U.  S.),  in  which  it  was  held  that  the  court,  in  a  proceeding  for  a 
writ  of  mandamus,  has  no  power  to  compel  a  city  to  pay  a  judg- 
ment in  favor  of  the  relator,  so  as  to  control  the  discretion  of  the 
city  authorities  in  making  appropriations  from  the  taxes  for  cur- 
rent municipal  expenses.  In  the  case  under  consideration  not  only 
have  we  an  express  statute  requiring  a  levy,  but  the  principle  un- 
derlying,  those  cases  is  that,  where  the  power  of  taxation  to  raise 
revenue  for  general  purposes  is  exhausted  in  providing  for  the  oper- 
ations of  the  government,  there  is  no  power  to  disable  the  corpo- 
ration from  performing  its  necessary  duties  by  withdrawing  from 
such  revenues  sufHdent  sums  to  pay  an  indebtedness.  There  ex- 
ists in  the  Ohio  statutes  ample  power  to  meet  such  contingencies 
by  a  levy  of  taxes  beyond  the  limit  of  eight  mills  imposed  by  stat- 
ute.   In  section  2687  it  is  provided: 

"Sec.  26S7.  Levy  of  a  Greater  Tax  to  be  Snbmlttecl  to  Vote  A  greater 
tax  tiian  that  authorized  by  tbis  cbapter  may  be  lerled  for  eftber  of  tlie 
purpoMW  mentl  ned  therein.  If  tbe  proposition  to  make  such  levy,  shall  have 
been  first  mbmltted  to  a  vote  of  the  electors  of  the  corporatioo  under  an 
ordinance  prescribing  tbe  time,  idace  and  manner  of  voting  on  tbe  mmu,. 
and  approved  by  a  majority  of  those  voting  on  the  propoBltlon.** 
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In  our  judgment,  this  section  is  a  complete  answer  to  the  applica- 
bility of  those  cases  which  preserve  the  public  revenue  for  general 
in  preference  to  debt-paying  purposes.  We  here  find  ^ower  given 
without  limit  to  levy  a  tax  for  any  of  the  piaposes  mentioned  in  the 
chapter,  upon  the  approval  of  a  majori^  orthe  electors  of  the  cor- 
poration. It  cannot,  therefore,  be  said  that  the  corporation  has  ex- 
hausted its  tax-levying  power,  and  must  stop  the  wheels  of  its  ad- 
ministration if  the  fund  is  to  be  appropriated  for  the  payment  of 
debts.  Electors  of  the  corporation  are  the  real  parties  in  interest. 
They  have  never  been  appealed  to,  and  it  is  within  their  power  to 
direct  the  levy  of  taxes  for  the  necessary  purposes  of  the  corpora- 
tion, as  well  as  to  meet  its  legal  indebtedness.  This  aspect  of  the 
case  was  passed  upon  in  U.  S.  v.  Sterling  (decided  in  the  circuit  court 
of  the  Northern  district  of  Illinois  Jan.,  1871)  Fed.  Cas.  No.  16,- 
388.  In  that  case  the  relator  sought  to  obtain  payment  of  a  judg- 
ment on  certain  bonds  held  against  a  municipal  corporation  in  Illi- 
nois. In  answer  to  the  writ  of  mandamus  it  was  set  up  that  by  the 
act  of  incorporation  the  city  authorities  were  only  authorized  to  levy 
taxes  at  the  rate  of  i  per  cent,  per  annum  on  the  valuation  of  the  tax- 
able property  of  said  city;  that  the  expenses  of  the  city  government 
amounted  to  $6,000  a  year;  that  the  total  receipts  from  taxes,  licens- 
es, and  fines,  being  all  the  source  of  revenue,  were  only  about  $6,ooo  a 
year.  The  charter  of  the  city  contained  a  provision  that  the  city 
coancil  "may,  however,  levy  and  collect  a  tax  for  city  purposes 
greater  than  one  per  cent,  providing  the  same  be  done  with  the  con- 
sent of  the  majority  of  the  legal  voters  of  the  said  city  voting  at  a 
general  or  special  election  ordered  for  such  purpose."  On  this 
feature  of  the  case.  Judge  Blodgett,  delivering  the  opinion,  said : 

**Por  t&e  purposes  of  this  case,  I  do  not  deem  it  necessary  to  dlscnss  the 
abstract  question  u  to  wbat  courts  sball  do  in  cases  where  there  is  a  want 
of  adequate  power  of  taxatli  n  to  pay  a  legally  contracted  Indebtedness,  as 
tt  seems  to  me  the  respoudent  has  ample  corporate  power  to  meet  this 
emer^ncy.  It  has  power  to  levy  a  tax  of  one  per  cent,  on  the  assessed 
value  of  all  real  and  personal  property  within  Its  limits.  And  with  the  con- 
sent of  Its  legal  vcters,  expressed  at  any  general  or  special  election,  It  has 
an  nnllmited  power  of  taxation.  It  seems,  then,  clear  to  me  that.  If  the 
taz  of  one  per  cent  was  not  snfflclent  to  raise  the  amonnt  needed  to  meet 
this  liability,  it  was  the  duty  of  the  city  anthorltleB  to  call  an  eleetiou,  and 
reqnfre  Its  voters  to  vote  a  sufBclent  tax  for  the  purpose.  The  duty  of  pay- 
ing moBltdpal  debts  Is  as  oUfgatory  upon  the  citizens  as  upon  the  officers 
of  tiie  city.  Indeed,  the  city  authorities  are  only  the  agents  of  the  citizens. 
Besides,  what  right  liad  the  city  officers  to  expend  the  entire  Income  of  the 
city  from  the  one  per  cent,  tax  in  payment  of  carrent  expenses,  and  leave 
this  indebtedness  nnprovlded  for?  Why  did  they  not,  from  the  proceeds  of 
this  one  per  cent,  tax,  pay  the  bonds  and  conpoos  on  which  this  Judgment 
was  rendered,  and  take  a  vote  as  to  the  expediency  of  raising  a  farther 
tlx  to  defray  current  expenses?  Tbe  proceeds  of  this  one  per  cent  tax 
are  not  apedally  set  apart  and  dedicated  to  the  payment  of  current  ex- 
poiaes.  The  bonds  for  which  this  jndgment  was  rendered  had  been  legally 
Issued,  and  tbe  city  authorities  and  voters  were  all  chargeable  with  notice 
that  they  were  due  and  ought  to  be  paid.  They  should  then  have  levied 
ind  collected  an  adequate  tax  In  apt  time  to  have  the  money  ready  when 
their  obligations  matured,  and,  having  failed  to  do  so,  are  guilty  of  a  breadi 
of  doty  wblch  the  writ     mandamus  will  compei  them  to  perform.** 
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This  seems  to  us  a  sound  view  of  the  matter.  The  village  has  it 
within  its  own  power  to  levy  ample  taxes  for  all  purposes.  Where  a 
city  has  a  discretion  to  levy  a  tax,  yet,  where  that  tax  is  required  for 
the  payment  of  a  publH  debt,  the  city  may  be  required  to  levy  a  tax 
if  it  refuses  to  do  so.  City  of  Galena  v.  Amy,  5  Wall.  705.  iS  L.  Ed. 
560. 

The  answer  to  this  feature  of  the  case  suggested  in  the  argument 
was  that  the  council  had  not  required  such  a  vote  to  be  taken,  but,  as 
suggested  by  Judge  Blodgett,  it  has  had  ample  time  to  do  so.  Meet- 
ings of  the  electors  for  the  purpose  of  voting  taxes  were  a  part  of  the 
earliest  form  of  municipal  governments  in  this  country.  The  coun- 
cil are  chosen  by  the  electors.  They  are  a  representative  body; 
and,  so  long  as  the  electors  have  it  within  their  power  to  levy  addi- 
tional taxes,  the  dire  consequences  predicated  from  the  appropriation 
of  the  general  revenue  to  debt-paying  purposes  cannot  follow,  unless 
such  result  shall  flow  from  the  refusal  of  tlie  voters  to  exercise  the 
power  clearly  conferred  by  statute. 

We  are  of  the  opinion  that  the  court  below  did  not  err  . in  issuing  a 
writ  of  peremptory  mandamus,  and  its  judgment  will  be  afHrmed. 


(ClrcQlt  Conrt  of  Appeals,  First  Olrcuit  January  24.  1002.) 
No.  411. 

Master  and  Servant— Danobhous  Work — Spbcial  Bupehvisioh — NECBsarrv. 
Defendant  operated,  Id  connection  wttb  a  quarry,  a  stone-crushlns 
mill.  Ledge  stone  of  all  slsct'S  were  dumped  over  a  dlff,  rolled  from  the 
dnmp  to  a  level  place  at  Its  foot  and  thence  carted  to  the  mill.  Plaintiff 
and  otbers  bad  been  engagred  In  dumping  tbe  stone  over  tbe  face  of 
the  dump,  and  were  ordered  by'  tbe  super! nteudeiit  to  throw  certain 
stones  whicb  bad  accumulated  on  tbe  dump  Into  tbe  road.  Half  way 
down  tbe  dump,  and  opposite  wbere  the  superintendent  was  staudiog. 
was  a  place  wbere  had  been  left  an  overhanjflng  rock,  and  plaintiff  was 
directed  to  work  at  a  point  several  feet  below  It  Before  he  had 
time  to  pick  up  a  stone,  tbe  rock  dropped,  and  injured  blm.  Held  in- 
sulflclent  to  Justify  a  flndlDg  that  the  condition  of  tbe  dump  was  other 
than  woald  naturally  have  arisen  from  the  acts  of  plaintiff  and  his 
fellow  workmen  In  remoTlng  the  stone,  or  that  the  superintendent  knew 
that  It  Involved  a  special  hazard  whIcb  the  men  on  the  dump  conid  not 
meet  more  Intelligently  than  he  could,  and  therefore  insufficient  to  show 
any  reason  for  special  and  unusual  supervision  on  tbe  part  of  the  sn- 
perlntendeut,  so  that  a  verdict  for  defendant  was  properly  directed^ 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Massachusetts. 

William  A.  Pew,  Jr.,  for  plaintiff  in  error. 

Herbert  Parker  (Charles  C.  Milton,  on  the  brief),  for  defendant 


Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  Dis- 
trict  Judge. 

PUTNAM,  Circuit  Judge.  This  suit  was  brought  under  the  em- 
ployers' liability  act  of  Massachusetts.  Tbe  circuit  court  directed  » 
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in  error. 
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verdict  for  the  defendant,  and  the  plaintiff  sued  oat  tliis  writ  of 
error.    The  case  is  stated  by  him  as  follows : 

"The  defendant  operated.  In  connection  with  a  quarry,  a  stone-crusbiDg 
mllL  Stones  of  all  sizes  were  brought  from  the  quarry,  and  dumped  over 
Q  cliff.  The  dump  extended  some  distance  along  the  face  of  the  cliff,  form- 
ing coves  and  promontories.  At  the  foot  of  tlie  dump  was  a  level  place 
upon  which  twelve  or  fifteen  employea  of  the  defendant  broke  up  stones 
taken  from  the  dump,  and  wheeled  them  to  the  crushing  mill.  At  various 
times  these  stones  were  thrown  or  pried  from  the  dump  by  the  men,  who 
cut  them  np,  under  the  direction  of  one  Tlrrell,  who  was  employed  by  the 
defendant  as  a  superintendent  to  Iceep  the  men  at  work,  and  see  that  they 
did  not  get  hurt  Two  general  methods  were  employed  to  get  stones  from 
the  dump.  When  Tlrrell  wanted  large  stones,  be  sent  three  or  four  men 
TTitli  bars  to  pry  the  large  stones  down-  When  smaller  stones  were  needed, 
Tlrrell  formed  all  the  men  In  a  line  on  top  of  the  damp,  and  they  came 
down,  throwing  and  bowling  such  loose  stones  as  they  could  Uft  in  their 
hands,  over  the  face  of  the  dump  and  to  the  road.  During  this  operation 
Tlrrell  watched  the  men  from  the  road,  to  keep  them  steadily  at  work,  and 
see  that  they  . did  not  get  hurt  If  there  were  dangerous  places,  he  cautioned 
the  men,  ordered  them  to  "another  part  of  the  dump,  or  sent  men  to  es- 
pecially pry  down  the  rocks  that  made  the  place  dangerous.  The  plaintiff 
went  to  work  July  6th,  and  was  Injured  July  26th.  In  the  afternoon  of  July 
25th,  under  the  direction  of  Tlrrell,  the  men  were  rolling  small  stones  over 
the  face  of  the  dump.  Many  of  these  stones  accumulated  on  the  dump,  a 
few  feet  from  the  road.  TInell  ordered  the  men  to  come  down,  and  throw 
these  stones  Into  the  road.  Half  way  down  the  dump,  and  opposite  where 
TIrreU  had  been  standing  for  half  an  hour,  watching  the  men  at  work  on 
the  dnmiK  was  a  place  which  had  been  quarried  Into  some  days  before  In 
such  a  way  as  to  leave  a  large  rock  overhanging  a  cave,  the  entrance  to 
which  was  seven  or  eight  feet  high.  At  the  time  of  the  accident  this  rock 
overhung  and  slanted  Iq  such  a  way  that  it  appeared  dangerous.  This  rock 
was  on  a  part  of  the  dump  which  projected  between  two  coves.  The  plain- 
tiff had  never  been  In  this  place  before.  He  did  not  work  near  it,  and  It 
was  Impossible  to  see  the  condition  of  this  rock  from  above  it,  where  the 
plaintiff  had  been  at  work.  When  Tlrrell  'ordered  the  workmen  to  come 
down  the  dump,  the  plaintiff  came  down  through  a  cnve,  where  he  could 
not  see  this  rock,  and  when  within  a  few  feet  of  the  road  Tlrrell  directed 
bim  to  come  around  from  the  cove,  and  work  In  a  particular  place,  which  he 
indicated  by  pointing  first  at  the  plaintiff  and  then  at  the  place  where  he 
wished  the  plaintiff  to  work.  This  place  was  several  feet  below,  and  directly 
under,  the  overhanging  rnck.  Tlrrell  did  not  warn  or  call  tlie  plaiotiff's  at- 
tention to  this  rock.  The  plaintiff  came  around  the  corner,  and  directly  un- 
der this  rock.  He  did  not  look  above  him  to  see  what  the  character  of  the 
dump  was,  hot  attempted  to  go  to  work  immediately,  relying  upon  TIrreU, 
as  was  the  custiun,  to  warn  him  of  any  danger.  The  plaintiff  was  being 
hurried  by  Tlrrell,  and  intended  to  begin  work  at  once.  Before  he  had  time 
to  pick  up  a  stone,  this  overhanging  rock  dropped,  and,  after  falling  seven 
or  eight  feet  rolled  down  the  dump,  and  pinned  the  plaintlfTs  leg  against 
another  rock. 

"The  plaintiff  claims  that,  even  If  he  bad  looked  to  see  what  sort  of  a 
place  he  was  ordered  to  work  in,  he  came  so  suddenly  into  the  prest'nce  of 
danger  that  he  did  not  have  an  opportunity  to  avoid  the  falilug  rock.  The 
rocks  generally  lay  on  the  dump  as  they  were  thr'  wn  over  the  cliff.  As  the 
mm  worked  In  removing  these  stones,  the  stones  taken  out  might  let  down 
oilier  etonee  above.  This  danger  was  incidental  to  the  business,  and  was 
appreciated  by  the  plaintiff.  The  plaintiff  was  not  injured  by  a  risk  of  this 
kind.  Nothing  was  done  by  the  plaintiff  or  his  fellow  workmen  on  July 
'J-'ftli,  preceding  the  Injury,  to  undermine  the  rock  which  fell,  ft  wa«  some 
distance  above  the  plaintiff,  and  ttA\  because  It  had  been  undermined  and 
left  banging  in  snch  a  position  that  some  unnoticed  cause,  not  apparently 
connected  with  the  plaintiff's  work,  caused  It  to  falL'* 


242 


113  FEDERAL  REPORTER 


So  far  as  the  record  before  us  is  concerned,  we  must  assume 
tliat  Tirrell  was  supferint ending  within  the  meaning  of  the  employers' 
liabihty  act.  The  plaintiff  says  that  Tirrell  was  negligent  in  three 
respects,  namely,  that  he  gave  the  plaintiff  an  improper  order;  that 
he  continued  the  work  under  dangerous  conditions,  and  failed  to 
exercise  a  reasonable  supervision;  and  that  he  failed  to  act  under 
circumstances  which  called  for  a  positive  action  of  a  precautionary 
nature, — ^that  is  to  say,  warning. 

The  most  of  these  propositions  are  easily  disposed  of.  The  or- 
der given  was  a  usual  one.  The  work  was  dangerous,  but  it  was 
inherently  dangerous,  and  this  fact  was  apparent  to  every  person 
of  the  most  ordinary  intelligence.  The  evidence  is  undoubted  that 
Tirrell  was  in  the  habit  of  giving  warnings,  and  did  give  the  usual 
warning  in  connection  with  the  particular  order  under  which  the 
plaintiff  was  working  at  the  immediate  time  of  his  injury.  This 
leaves  no  proposition  to  be  considered  except  the  one  to  the  effect 
that  Tirrell  failed  to  exercise  reasonable  ^uiwrvision. 

The  circumstances  of  the  case  are  mamly  within  that  common 
knowledge  which,  'in  jury  trials,  the  court  is  not  only  entitled  to 
share  with  the  jury,  but  must  so  share,  and  which,  in  the  absence 
of  any  marked  peculiarities  of  the  plaintiff,— and  such  the  record 
does  not  disclose,— he  must  also  be  assumed  to  share.  With  the 
rest  are  the  facts  that  from  the  nature  of  the  work  on  this  shifting 
slope  of  loose  ledge  rocks  the  circumstances  involving  danger  were 
never  exactly  the  same  at  different  points  or  at  different  times ;  that 
the  methods  of  avoiding  danger  were,  therefore,  necessarily  never  the 
same;  and  that  both  the  existence  of  dangers  and  the  ways  of 
meeting  them  were  best  known  to  the  men  engaged  on  the  slope, 
and  could  not  be  known  with  any  degree  of  certainty  to  one  stand- 
ing below  it,  where  Tirrell  properly  stood  in  directing  the  work. 
Consequently,  from  the  necessity  of  the  conditions,  any  supervision 
which  could  be  given  by  Tirrell  would  be  faulty,  and  could  not 
take  the  place  of  the  care  and  means  which  could  be  availed  of  by 
the  men  immediately  on  the  slope  for  their  own  protection. 

So  far  the  case  is  entirely  clear.  But  the  plaintiff  maintains  that 
the  condition  which  caused  his  injury  was  a  particularly  peculiar 
one,  not  common  to  the  work,  visible  to  Tirrell,  and  not  visible  to 
the  plaintiff  until  he  was  immediately  in  the  locality,  and  simultane- 
ously with  the  failing  of  the  stones  which  struck  him.  He  there- 
fore contends  that  there  was  a  special  reason  for  peculiar  acts  of 
supervision  on  the  part  of  Tirrell  at  that  particular  time.  He  claims 
that  Tirrell  was  in  a  position  where  he  should  have  perceived  that 
the  situation  was  a  very  peculiar  one;  but  on  this  record  the  jury 
would  not  have  been  justified  in  finding  that  the  condition  was  other 
than  would  naturally  have  arisen  from  the  acts  of  the  plaintiff  and 
his  fellow  workmen  in  removing  stone  in  the  usual  way  from  the 
slope,  or  that  Tirrell  did  in  fact  know,  or  should  have  known,  that 
it  involved  a  special  hazard,  which  the  men  on  the  slope  could  not 
meet  more  intelligently  than  he  could,  in  the  way  they  usually  met 
dangers,  as  we  have  already  explained.  Consequently,  the  jury 
would  not  have  been  sustained  in  finding  that  there  was  any  call 
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on  Tirrell  for  any  special  supervision.  As,  therefore,  it  would  not 
Iiave  been  justified  in  rendering  a  verdict  for  the  j^aintiff  on  the 
record  before  us,  the  circuit  court  properly  directed  one  for  the 
defendant. 

Tlie  judgment  of  the  circuit  court  is  affirmed,  and  the  defendant 
in  error  will  recover  the  costs'  of  appeal. 


SWAN  &  FINCH  CO.  t.  UNITED  OTATBS. 
<Glreiiit  Court      Anpeala,  Second  Circuit  January  7>  1902.) 

No.  ea 

CimoHs  DnriEs— Fish  Oil. 

Tariff  Act  1807,  par.  42,  places  a  duty  on  seal,  herring,  whale,  and 
other  flah  oils;  and  paragraph  568  exempts  frum  duty  grease  and  oils, 
excepting  fish  oils,  commooly  nsed  in  soap  making,  wire  drawing,  or 
for  stuffing  or  dressing  leather,  and  which  are  fit  only  for  such  purposes. 
Held,  that  oil  known  as  "cod  oil,"  made  from  putiid  fish  livers,  which, 
while  nsed  principally  for  dressing  leather.  Is  fit  for  some  other  pur- 
poses not  enummted,  and,  while  not  technically  known  In  the  trade  as 
a  "flah  qH,*'  la  subject  to  the  duty;  it  not  helng  within  the  exemption, 
and  the  pbrase  "fish  oils"  not  having  been  employed  in  a  technical 
sensew 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Appeal  by  the  Swan  &  Finch  Company  from  a  judgment  affirming 
a  decision  of  the  board  of  United  States  general  appraisers  affirming 
the  classification  by  the  collector  of  customs  as  to  certain  importa- 
tions made  by  appellant. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  United  States 
drcult  cotirt.'  Southern  district  of  New  York  (109  Fed.  949).  affirming  a  de- 
cision of  the  board  of  general  appraisers  which  sustained  the  collector  of  the 
port  of  New  York  In  assessing  for  duty  certain  oil  extracted  from  the  livers 
of  codfish,  and  known  as  "cod  oil."  The  article  Is  made  from  the  unhealthy, 
putild  livers  of  codfish,  and  in  this  respect  differs  cod-liver  oil,  which 
Is  extracted  fAnn  the  ftesh  livers  ot  such  fish. 

Wickham  Smith,  for  appellant. 
D.  Frank  Lloyd,  for  appellee. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

LACOMBE.  Circuit  Judge  (after  stating  the  facts).  The  collector 
assessed  the  article  for  duty  under  paragraph  42  of  the  tariff  act  of 
1S97,  which  reads  as  follows : 

**H2)  Seal,  herring,  whale,  and  oth«  flsb  oil,  not  specially  provided  for  in 
this  act,  eight  cents  per  gallon." 

The  importers  claimed  free  entry  under  paragraph  568  of  the  free 
list,  which  reads : 

"(568)  Grease,  and  oils  (excepting  fish  oils),  sucb  as  are  commonly  nsed  in 
soap-making  or  in  wire-drawing,  or  for  Btuffing  or  dressing  leather,  and 
wbidi  are  fit  only  for  such  uses,  and  not  specifically  provided  for  In  this 
act- 
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The  record  abundantly  sustains  the  contention  of  the  importers 
that  cod  oil  is  commonly  used  for  stuffing  or  dressing  leather.  In- 
deed, but  a  small  fraction  of  it  is  used  in  the  arts  for  any  other  pur- 
poses. But  "common  tise"  or  "predominant  use"  is  not  the  only  qual- 
ification. The  oil  must  also  be  one  "fit  only"  for  the  enumerated 
uses.  It  matters  not  that  some  other  article  is  better  fitted  and  more 
frequently  used  for  the  nonenumerated  use,  so  long  as  cod  oil  is  fit 
for  such  use.  The  evidence  shows  that  it  is  fit,  inter  alia,  for  the 
manufacture  of  blacking,  and  has  been  so  used  to  a  substantial  ex- 
tent. This  fact  would  remove  cod  oil  from  the  designation  of  the 
main  clause  in  the  paragraph;  but,  if  the  evidence  on  that  branch 
of  the  case  were  less  persuasive  than  it  is,  we  are  still  of  the  opinion 
that  cod  oil  is  not  covered  by  the  paragraph,  being  within  the  ex- 
ception. The  testimony  as  to  commercial  designation  is  volumi- 
nous, the  importers  undertaking  to  sustain  the  proposition  that  the 
words  "fish  oils"  had  a  commercial  designation  which  so  restricted 
the  class  of  articles  they  covered  as  to  exclude  cod  oil.  The  wit- 
nesses are  not  entirely  in  accord,  but  the  phraseology  of  the  tarifT 
indicates  quite  plainly  the  meaning  which  congress  gave  to  those 
words,  which  must  be  assumed  to  have  the  same  meaning  in  both 
paragraphs  of  the  same  act.  One  of  the  witnesses  for  appellant  (a 
dealer  in  oils)  indicated  the  use  of  the  phrase  in  common  speech: 

"Ad7  man  who  Is  not  In  the  oil  trade  will  sny  every  oil  that  Is  made  from 
tlie  flsb  would  be'called  'flsh  oil/  thongh  commercially  different  designations 

are  used  to  dlstluguish  one  oil  from  the  other." 

Now,  it  seems  quite  clear  that  congress  used  the  words  "fish  oils" 
in  the  sense  in  which  they  are  used  in  common  speech.  Paragraph 
42  provides  for  "seal,  herring,  whale,  and  other  fish  oil."  Evidently 
these  words  are  not  used  with  technical  precision ;  for  neither  the 
seal  nor  the  whale  is  a  fish,  and  therefore  oil  made  from  them,  or 
from  any  part  of  them,  is  not  tedmically  fish  oil.  Nor  are  the 
words  nsed  with  a  close  appreciation  of  commercial  distuictions ; 
for,  if  the  evidence  in  this  case  be  held  sufficient  to  establish  the 
proposition  that  cod  oil  is  not  known  to  the  trade  as  a  "fish  oil,"  it 
is  equally  sufficient  to  establish  the  proposition  that  neither  seal 
oil  nor  whale  oil  is  fish  oil  in  trade;  but  congress  understood  at 
least  whale  oil  to  be  a  fish  oil,  and  therefore  used  the  phrase  "seal, 
herring,  whale  and  other  fish  oil." 

The  decision  of  the  circuit  court  is  affirmed. 


SPRKCKBLS  SUGAR  REFINING  CO.  t.  MeCLAIN,  Internal  Revenue 

Collector. 

(Circuit  Oonrt  of  Appeals.  Third  Circuit  January  13.  1902.) 


t.  Int«rttal  Rktsnue— War  Rbvenctii  Act  of  1898— CoNPTTTtJTroKAi.iTT. 

Section  27  of  the  war  revenue  act  of  1898,  imposing  a  tax  apon  tlie 
gross  receipts  of  reSners  of  oil  and  sugar,  held  constitutional. 
%  Bamb— Tax  on  Sugar  Rbfihbrb— Gross  RECBrPTs  of  Busihess. 

Under  section  27  of  the  war  revenue  act  of  1898.  which  Impoaes  an 
excise  tax  "on  the  grou  anHKmt  of  all  rec^pts"  of  migar  r^vs  **hi 
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tbelr  tinslaess"  In  excess  of  $2S0,000  annuallr,  rentals  from  wharves 
owned  by  a  ccrporatlon  organized  for  and  engaged  In  the  business  of 
sugar  refining,  and  used  as  a  necessary  adjunct  to  said  business,  are 
receipts  In  the  business,  to  be  Included  In  computing  Its  gnus  Income 
for  the  purpose  of  such  tax. 

S.  Biine— IsTKEEST  on  Deposits. 

Interest  received  by  such  comnany  on  corporate  funds  deposited  or 
Invested  for  the  time  being,  while  not  In  use.  Is  also  a  part  of  Iti  re- 
celptB  In  the  business,  and  subject  to  the  tax. 
4  Sahb — Mods  ov  Collbctios — Uonthly  Assessurnts. 

War  Bevenue  Act  1898,  $  27,  which  provides  that  every  person,  com- 
pany, etc.,  doing  the  business  of  refining  petroleum  or  sugar,  or  owning 
a  pipe  line,  whose  gross  annual  receipts  exceed  $250,000,  "shall  be  sub- 
ject to  pay  annually  a  special  excise  tax"  on  the  amount  of  their  gross 
receipts  In  excess  of  said  sum,  and  which  further  provides  that  a  true 
and  accurate  return  of  the  amount  of  gross  receipts  as  aforesaid  s^all 
be  made  and  rendered  monthly  by  anch  persons  or  companlra,  requires 
the  payment  of  such  tax  annually,  and  on  annual  receipts;  and  a  regu- 
latlim  of  the  commlniona  requiring  the  assessment  and  collection  of 
tax  monthly,  on  the  monthly  returns,  is  unauthorized. 

Gray,  Circuit  Judge,  dissenting  in  part 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

John  G.  Johnson,  for  plaintiff  in  etror, 

J.  W.  Thompson  and  James  B.  Holland,  for  defendant  in  error. 
Before  ACHESON,  DALLAS,  and  GRAY,  Qrcuit  Judges. 

DALLAS,  Circuit  Judge.  The  plaintiff  below  (and  here)  is  a  cor- 
poration erected  under  the  law  of  Pennsylvania  for  the  purpose  "of 
re&iing  sugar,  which  will  involve  the  buying  of  the  raw  material 
therefor  and  selling  the  manufactured  products,  and  of  doing  what- 
ever else  should  be  incidental  to  the  said  business  of  refining."  The 
defendant  is  the  collector  of  internal  revenue  for  the  First  district 
of  Pennsylvania.  The  action  was  brought  to  recover  certain  sums 
of  money  which  he  had  exacted  under  section  27  of  the  war  revenue 
act  of  1893,  and  which  the  plaintiff  had  paid  under  protest.  That 
section  is  as  follows : 

•TThat  every  person,  Arm,  corporation,  or  company  carrying  on  or  doing 
the  business  of  refining  petroleum,  or  refining  sugar,  or  owning  or  control- 
ling any  pipe  line  for  transporting  oil  or  other  products,  whose  gross  annual 
receipts  exceed  |2S0,000,  stiall  be  subject  to  pay  annually  a  special  excise 
tax  equivalent  to  one  quarter  of  one  per  centum  on  the  gross  amount  ct  all 
receipts  of  such  persons,  firms,  corporations,  and  companies  lii  their  re- 
spective business  in  excess  of  said  sum  of  $2fiO,000.  And  a  true  and  ac- 
curate return  of  the  amount  of  gross  receipts  as  aforesaid  shall  be  made 
and  rendered  monthly  by  each  of  such  associations,  corporations,  companies, 
or  persons  to  the  collector  of  the  district  In  which  any  such  association, 
corporation  or  company  may  be  located,  or  In  which  such  person  has  his 
place  of  business." 

The  parties  agreed  upon  a  special  verdict,  the  material  portions  ■ 
of  which  are  set  out  in  the  opinion  of  the  court  below  (109  Fed.  76), 
and  need  not  be  here  repeated. 

I.  The  first  and  most  important  question  raised  by  the  assignment 
of  errors  is  whether  the  above  section  is  unconstitutional.  This 
question,  however,  the  learned  judge  of  the  circuit  court  declined 
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to  discuss,  because  "the  present  suit  is  a  test  case,  destined  for  the 
supreme  court  of  the  United  States";  and  for  the  same  reason  we 
also  refrain  from  discussing  it,  and  deem  it  expedient  to  merely 
state  our  affirmance  of  the  constitutionality  of  the  section,  upon  the 
ground  that  the  presumption  in  favor  of  its  validity  has  not  been 
dearly  confuted. 

2.  The  use  which  the  plaintiff  really  made  of  its  wharves  was  in 
"carrying  on  or  doing  the  business  of  *  *  *  refining  sugar." 
They  were  part  of  the  plant  of  that  business,  and,  as  it  was  actually 
conducted,  they  were  an  essential  condition  '  of  it.  Consequently 
their  receipts  were  its  receipts,  and  as  such  they  were  properly  com- 
prised in  the  assessment.  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
i6s  U.  S.  194,  17  Sup.  Ct.  305,  41  L.  Ed.  683. 

3.  The  interest  received  by  the  plaintiff  upon  its  corporate  funds, 
either  deposited  in  bank  or  invested  in  income-producing  securities, 
was  also  rightly  included.  The  special  verdict  states  that  it  was 
"interest  upon  its  investments  of  moneys  and  property  as  explained 
by  the  testimony  of  Mr.  Ball";  and  it  appears  from  that  testimony 
that  the  only  business  of  the  plaintiff  was  sugar  refining,  and  that 
this  interest  was  received  by  it  upon  investments  or  deposits  of  such 
part  of  the  capital  of  that  business  as  at  the  time  being  was  not  in 
active  use  therein.  Mr.  Ball,  it  is  true,  also  testified  that  it  did  not 
have  an3rthing  to  do  with  sugar  refining ;  but  the  question  for  our 
decision  is  not  whether  this  interest  was  derived  from  the  refining 
of  sugar,  which,  of  course,  it  was  not,  but  whether  or  not  it  was  re- 
ceived in  the  business  of  sugar  refining,  and  upon  this  very  different 
question  the  facts  found  are  conclusive.  The  funds  of  the  corpora- 
tion, however  any  portion  of  them  may  have  been  temporarily  ap- 
plied or  held,  were  all  embarked  in  the  sugar  refining  business,  and 
to  it,  therefore,  all  receipts  which  those  funds  produced  necessarily 
belonged.  Any  diminution  of  them  would  certainly  have  been  its 
loss,  and  it  seems  to  be  equally  clear  that  their  augmentation,  how- 
ever occasioned,  must  have  been  its  gain.  Except  in  connection 
with  and  as  incidental  to  that  business,  the  plaintiff  was  neither  an 
investor  nor  a  depositor,  and  therefore,  by  becoming  either  the  one 
or  the  other,  it  did  not  engage  in  an  additional  and  separate  busi- 
ness. 

4.  The  learned  judge,  in  deciding  that  the  collector  had  been  jus- 
tified in  demanding  monthly  payments,  said : 

"Th«  tax  iB,  no  doubt  sn  annual  tax,  In  the  sense  that  It  Is  paid  each 
year;  and.  If  provision  for  Its  asseesment  and  collection  had  been  made  by 
the  act.  such  provision'  would  bare  been  obligatory,  both  upon  the  govern- 
ment and  upon  the  reflntf." 

But  he  was  of  opinion  that  the  act  contained  no  such  provision, 
and  that  therefore  the  regulation  of  the  commissioner  of  internal 
revenue  directing  its  monthly  assessment  and  collection  was  author- 
ized by  section  3447  of  the  Revised  Statutes.  We  are  unable  to  con- 
cur in  the  construction  which  was  thus  given  to  section  27  of  the 
act  of  June  13,  1898.  It  is,  of  course,  a  possible  one,  but  its  cor- 
rectness is*  at  least  so  questionable  as  to  render  it  inadmissible  to 
impose  a  duty  upon  a  citizen.   Hartranft  v.  Wiegmann,  121  U.  S. 
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6og,  7  Sup.  Ct.  1240,  30  L.  Ed.  1012 ;  U.  S.  v.  Isham,  17  Wall.  496, 
21  h.  Ed.  728.  But  aside  from  this  consideration,  the  meaning  at- 
tributed by  the  court  below  to  the  phrase  "shall  be  subject  to  pay 
annually"  is  not,  we  think,  its  natural  meaning.  The  requirement, 
as  directly  and  plainly  expressed,  is  for  payment  annually,  and  upon 
anntial  receipts ;  and,  this  being  so,  there  is,  in  our  opinion,  no  war- 
rant for  inferring  from  the  quite  distinct  provision  for  monthly  re- 
turns that  it  was  intended  that  monthly  payments  might  also  be 
demanded,  and  upon  monthly  receipts.  The  tax,  moreover,  is  only 
on  gross  annual  receipts  in  excess  of  $250,000;  and  it  cannot  be 
supposed  to  have  been  contemplated  that  any  person  or  company 
whose  first  return,  as  in  the  present  instance,  exhibited  gross  receipts 
exceeding  that  amount,  would  be  subject  to  a  different  rule  respect- 
ing the  time  of  payment  from  that  which  would  apply  to  others, 
whose  gross  annual  receipts  might  be  shown  to  be  greater  than 
$2^(^000  only  by  a  later  return.  We  have  already  pointed  out  that 
it  IS  not  necessary  to  put  an  interpretation  upon  tms  section  which 
might  involve  such  inequality  in  its  administration,  and,  except  by 
necessity,  no  such  interpretation  could  be  justified. 

Solely  upon  the  ground  that  the  circuit  court  erred  in  holding  that 
the  plaintiff  was  required  to  pay  the  tax  in  question  otherwise  than 
annually,  its  judgment  is  reversed,  and  the  cause  is  remanded  to  that 
court  for  further  proceedings  to  be  there  taken  in  conformity  with 
this  opinion. 

GRAY,  Circuit  Judge.  Agreeing  with  the  opinion  of  the  court 
as  written  in  paragraphs  1 ,  2,  and  4,  I  am  compelled  to  dissent  from 
that  expressed  in  paragraph  3,  to  the  effect  that  the  interest  received 
by  the  plaintiff  in  error  upon  its  deposits  in  bank,  and  as  dividends 
from  investments  in  shares  and  other  securities,  should  be  included 
in  the  amount  of  gross  receipts  in  its  business  of  sugar  refining,  re- 
turned for  assessment  and  taxation.  Keeping  in  mind  the  well- 
settled  rule  that  the  citizen  is  exempt  from  taxation  unless  the  same 
is  imposed  by  dear  and  unequivocal  language,  and  that,  where  the 
construction  of  a  tax  law  is  doubtful,  the  doubt  is  to  be  resolved  in 
favor  of  those  upon  whom  the  tax  is  sought  to  be  laid,  I  cannot 
assent  to  the  affirmance  of  the  judgment  of  the  court  below  in  this 
respect.  I  do  not  think  that  the  income  derived  from  such  invest- 
ment of  funds  is  in  any  proper  sense  receipts  in  the  business  of  sugar 
refining.  The  very  term  'gross  receipts"  in  "the  business"  would 
seem  to  exclude  all  such  receipts  as  the  interest  upon  investments 
here  referred  to. 
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PILCHER  V.  UNItTED  STATES. 
<GIrcuIt  Court  of  Appeals,  Flftb  Circuit   Febmar^  11,  1002J 

No.  1,043. 

1,  Cbiminai.  Law— Remotai.  of  Spirits— BaEAKOia  Lock  oir  Warbhousb— 

EtIDENCB — FOBUEB  ACQUITTAL  OF  BrBAEINO  LoCK. 

On  the  trial  of  one  Indicted  under  Ber.  St.  U.  S.  fi  3206,  for  the  remorol 
and  concealment  of  distilled  spirits  on  which  the  tax  bad  not  been 
paid,  testimony  was  offered  that,  on  the  night  before  the  whisky  was 
removed,  accused  broke  the  lock  of  the  warehouse  where  It  was  st'  red. 
Defendant  objected  on  the  ground  that  he  had  been  indicted  under  sec- 
tion 3268  for  breaking  such  lock,  and  at  the  last  term  of  the  court  had 
been  tried  thereon  and  acquitted.  Heia  that,  though  such  acqolttal 
could  be  considered  by  the  Jury  In  considering  the  credlblll^  of  the 
wltnesscB,  It  waa  not  ground  for  excluding  the  testimony. 

&  Same— Imp RES8ION  OF  Witkess. 

On  the  trial  of  defendant  for  removing  whisky  on  which  the  tax  nad 
not  been  paid  from  a  dlatUlery  warehouse  belonging  to  his  fath^,  a 
witness  testified  that  he  was  employed  by  a  revenoe  t^cer  to  get  up 
evidence  against  tbe  guilty  parties;  that,  while  concealed  under  the 
father's  house,  witness  heard  some  men  discussing  the  removal  of  the 
whisky,  and  the  best  way  to  get  out  of  the  trouble,  and  It  was  hfs  Im- 
pression that  one  of  the  voices  was  that  of  defendant,  but  he  was  not 
quite  certain.  Held,  that  the  admission  of  snch  testimony  was  estor. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 

Wm.  C.  Oates,  for  plaintiff  in  error. 

W.  S.  Reese,  Jr.,  and  J.  Sternfeld,  for  the  United  States.  ' 
Before  PARDEE.  McCORMICK,  and  SHELBY,  Circtiit  Judges. 

McCORMICK,  Circuit  Judge.  The  plaintiff  in  error  was  indicted 
under  section.  3296  of  the  Revised  Statutes  of  the  United  States, 
which  reads : 

"Whenever  any  person  removes,  or  aids  or  abets  In  the  removal  oty  any 
distilled  spirits  on  which  the  tax  has  not  been  paid,  to  a  place  other  than 
the  distillery  warehouse  provided  by  law,  or  conceals  or  aids  In  the  con- 
cealment of  any  spirits  so  removed,  or  removes,  or  aids  or  abets  In  the  re- 
moval of  any  distilled  spirits  from  any  distillery  warehouse,  or  other  ware- 
house for  distilled  spirits  authorised  by  law,  in  any  manner  other  than  Is 
provided  by  law,  or  conceals  or  aids  in  tbe  concealment  of  any  spirits  so 
removed,  be  sball  be  liable  to  a  penalty  of  double  the  tax  Imposed  on  such 
distilled  spirits  so  rentoved  or  concealed,  and  shall  be  Qned  not  less  than 
two  hundred  dollars  nor  more  than  five  Hiousand  dcdlars,  and  Imprisoned 
not  less  than  three  months  nor  more  tiian  three  years." 

There  were  five  separate  counts  in  the  indictment,  each  charging 
difFerent  ones  of  the  specific  acts  against  which  this  section  de- 
nounces a  penalty.  The  verdict  in  the  case  was,  "We,  the  jury,  find 
the  defendant  guilty  as  charged  in  the  indictment and  the  judg- 
ment and  sentence  ordered  that  the  defendant  be  imprisoned  in  the 
stale  prison  at  Nashville,  in  the  state  of  Tennessee,  for  the  term  of 
two  years,  and  pay  a  fine  of  $500  and  costs.  The  defendant  brought 
this  writ  of  error.  Numerous  errors  are  assigned,  but  we  notice 
only  two. 
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The  United  States  offered  to  prove  by  the  witnesses  Rees  Pilcher 
and  Henry  Pilcher  that,  on  the  night  before  the  whisky  was  re- 
moved from  the  warehouse,  the  defendant  broke  the  lock  o{  the 
warehouse,  or  drew  out  the  staple  to  the  lock  with  a  road  pick.  To 
the  admission  of  this  evidence  the  defendant  objected  on  the  ground 
tliat  he  had  been  indicted  for  breaking  the  lock,  and  had  been  tried 
thereon  at  the  previous  'term  of  the  court  and  had  been  acquitted, 
and  that  this  evidence  was  irrelevant  in  this  case,  and  calculated  to 
confuse,  mislead,  and  fwejudice  the  jury  against  him.  The  court 
overruled  the  objection,  and  the  defendant  duly  excepted.  He  as- 
signs this  as  one  of  the  grounds  of  error.  The  transactions  were 
so  close  together  in  point  of  time,  and  so  nearly  related  in  their  char- 
acter, that  the  evidence  offered  would  have  been  clearly  admissible 
if  the  case  then  on  trial  for  a  violation  of  section  3296  had  been 
beard  before  the  trial  and  judgment  in  the  case  against  the  defendant 
brought  under  section  3268,  which  reads : 

"Every  person  vho  destroys,  breaks,  taijures,  or  tampers  with  any  lock 
or  seal  which  may  be  placed  on  any  clatern-room  or  building  by  the  duly 
antborized  officers  of  the  revenue,  or  opens  said  lock  or  seal,  or  the  door 
to  said  cistern-room  or  building,  or  in  any  manner  gains  access  to  the  con- 
tents therein,  in  the  absence  of  the  proper  otftcer,  eliall  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars,  and  Imprls* 
oned  not  less  than  one  year  nor  mvTe  than  three  years." 

While  the  judgment  of  acquittal  in  that  case  would  be  a  bar 
against  any  further  effort  to  punish  hira  for  a  violation  of  section 
3268,  and  could  rightfully  be  considered  by  the  jury  in  passing  upon 
the  credibility  of  the  witnesses  testifying  on  this  trial,  it  was  not 
ground  for  sustaining  the  objection  to  the  introduction  of  the  tes- 
timony offered.   This  assignment  of  error  is  not  well  taken. 

The  United  States  offered  to  prove  by  one  John  Harmon  that  about 
one  week  after  the  burning  of  the  distillery  warehouse,  while  he  was 
in  the  employment  of  a  revenue  officer,  and  charged,  as  such  employe, 
to  get  up  evidence  against  the  guilty  parties,  he  crawled  under  Rich- 
ard Pilcher's  house  one  night,  and  overheard  some  other  men  talking 
with  Richard  discussing  the  removal  of  the  whisky,  the  destruction  of 
the  warehouse,  and  the  best  way  to  get  out  of  the  trouble,  and  that  it 
was  his  impression  that  one  of  the  voices  he  heard  talking  was  that 
of  the  defendant,  with  whom  he  was  acquainted ;  but  of  this  he  was 
not  certain,  and  he  could  not  say  it  was  the  defendant's  voice  because 
he  did  not  see  him.  The  defendant  objected  to  the  admission  of  this 
evidence  on  the  ground  that  it  was  too  indefinite,  and  did  not  tend  to 
prove  the  defendant's  actual  presence  or  participation  in  the  conver- 
sation. The  court  overruled  the  objection,  the  evidence  was  admit- 
ted, and  the  defendant  excepted.  This  action  of  the  court  is  assigned 
as  error.  The  bill  of  exceptions  shows  that  the  distillery  warehouse 
was  a  legal  one;  that  there  were  a  number  of  packages  of  whisky 
therein,  subject  to  the  tax  imposed  by  the  laws  of  the  United  States, 
on  which  the  tax  had  not  been  paid;  that  the  warehouse  was  de- 
stroyed by  fire  on  the  night  of  July  5, 1899  >  tliat,  soon  after  the  burn- 
ing, six  or  seven  barrels  of  this  whisky,  which  had  been  in  the  ware- 
house, and  on  which  the  tax  had  not  been  paid,  were  found  concealed 
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in  Rees  HIcher's  potato  patch;  that  this  Recs  Pilcher  had  also  been 
indicted  for  removing  and  concealing  this  whisky,  and  on  a  day  prior 
to  this  trial  had  pleaded  guilty  to  that  indictment;  that  the  distillery 
at  which  the  whisky  was  made,  and  the  warehouse  that  was  burned, 
belonged  to  Richard  Pilcher,  and  that  steam  to  run  the  distillery  was 
supplied  by  means  of  a  pipe  from  the  boiler  the  sawmill  of  the  de- 
fendant, situated  300  feet  distant  from  the  distillery.  The  defend- 
ant's dwelling  house,  in  which  he  and  his  family  resided  at  the  time 
the  offense  was  committed,  was  situated  half  a  mile  distant  from  the 
distillery  and  the  warehouse.  The  objection  to  the  admissibility  of 
John  Harmon's  testimony  was  that  it  was  too  indefinite,  and  did  not 
tend  to  prove  the  defendant's  actual  presence  or  participation  in  the 
conversation.  This  seems  to  present,  somewhat  vaguely,  two 
grounds  of  objection :  (i)  That  the  witness  was  not  able  to  identify 
the  defendant  by  his  voice  so  as  to  show  that  he  was  present  in  the 
house  under  which  the  witness  had  placed  himself  in  prosecution  of 
his  effort  to  get  up  evidence  against  the  guilty  parties;  and  (2)  that 
the  witness  did  not  attempt  to  relate  anything  that  the  voice,  which 
impressed  him  as  being  that  of  the  defendant,  uttered ;  did  not  testify 
to  any  language,  or  the  substance  of  any  language,  used  by  the  de- 
fendant, or  others  present,  which  would  tend  to  incriminate  the  de- 
fendant, or  to  incriminate  specifically  any  other  person ;  and  hence 
that  the  testimony  was  irrelevant,  and  should  not  have  gone  to  the 
jury  for  any  purpose.  It  is  not  expressly  stated  in  the  record  what 
was  the  family  relation  existing  between  the  various  Pilchers  men- 
tioned in  the  record ;  but  it  seems  to  be  clearly  implied  that  Richard 
Pilcher,  now  deceased,  the  owner  of  the  distillery  and  of  the  ware- 
house that  was  burned,  was  the  father  of  the  defendant  and  of  the 
witnesses  Rees  and  Henry  Pilcher.  There  can  be  no  question  that  a 
witness  will  be  allowed  to  identify  a  person  by  his  voice  if  able  to  do 
so ;  that  is  to  say,  the  testimony  is  competent  to  be  considered  by  a 
jury.  And  if  the  presence  of  the  defendant  at  his  father's  house 
a  week  after  the  rertiova!  of  the  whisky  and  the  burning  of  the  ware- 
house was  a  fact  which  of  itself  would  tend  to  charge  him  with  the 
offense,  the  objection  to  the  testimony  that  he  was  identified  only 
by  his  voice,  and  that  the  witness  would  say  no  more  than  that  it  was 
his  impression  that  it  was  the  voice  of  the  defendant, — was  giving  his 
impression,  rather  than  stating  a  fact, — would  not  be  well  taken. 
The  presence  of  the  defendant  at  his  father's  house  a  week  after  the 
commission  of  an  offense  at  another  place  does  not  tend  to  show  that 
either  the  defendant  or  his  father,  or  any  other  certain  person,  had 
committed  the  offense.  The  witness  was  allowed  to  testify  that  he, 
while  under  Richard  Pilcher's  house,  overheard  some  other  men  in 
the  house  talking  with  Richard,  and  discussing  the  removal  of  the 
whisky,  the  destruction  of  the  warehoi'se,  and  the  best  way  to  get  out 
of  trouble,  and  that  it  was  his  impression  that  one  of  the  voices  he 
heard  talking  was  the  voice  of  the  defendant.  The  witness  does  not 
give  any  of  the  lanpoiage,  or  the  substance  of  the  language,  that  im- 
pressed him  as  having  been  uttered  by  the  voice  of  the  defendant. 
He  does  not  give  any  of  the  language  of  any  of  the  other  persons 
present  in  the  house  that  would  show,  <»*  tend  to  show,  that  the 
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speakers  said  or  implied  that  the  defendant  was  in  the  trouble,  or  that 
he  had  any  connection  with  the  destruction  of  the  warehouse  or  with 
the  removal  of  the  whisky.  The  bill  of  exceptions  shows  that  much 
other  testimony  given  on  th«  trial  was  sharply  conflicting  as  to  the 
guilt  of  the  defendant.  While  this  testimony  did  not  tend  to  show 
his  guilt,  and  should  have  been  excluded  because  irrelevant,  in  the 
very  nature  of  the  case,  and  especially  in  the  condition  of  the  proof, 
it  had  a  tendency  to  prejudice  the  minds  of  the  jury  against  the  de- 
fendant. The  admission  of  this  testimony  seems  to  us  to  violate 
fundamental  principles  too  well  known  to  admit  of  discussion.  For 
this  error,  the  judgment  must  be  reversed. 

It  is  ordered  that  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded  to  that  court,  with  the  direction  to  award  the 
defendant  therein  a  venire  de  novo. 


CNIVBRSAZt  SAVINGS  &  TBUST  GO.  et  al.  V.  STONlSnBNBR  et  SL 
(Glrcnlt  Okrart  of  Appeals,  Fourth  Clrcnlt  Febnurj  4,  1902.) 


1.  CouBTs-^DRisDionoN— Rksthaising  Ohder. 

Where  a  bill  In  chancery  la  filed  with  the  court.  It  has  jurisdiction  to 
Issue  an  order  restraining  defendant  and  appointing  a  receiver,  though 
the  bill  Is  not  lodged  In  the  clerk's  office  and  subpcena  Issued  until  two 
Aajm  thereafter. 

X  IirjVHCTiOM— Recbites— Apflicatior  to  Rbuotb— Hbariho — Dbcubb— Af- 

FOINTHKZn'. 

Where  an  order  restraining  defendants  and  appointing  a  receiver  Is 
awarded  before  subpoena  is  Issued,  if  such  award  Is  Improvident  a  de- 
cree, made  after  bearing  on  defendants'  application  to  discharge  the 
receiver  and  dissolve  the  injanctlon,  denying  euch  relief,  amounts,  in 
substance,  to  the  granting  of  an  injunction  and  the  appointing  of  a  re- 
ceiver. 

&  Samb—Bili.— Right  of  Stockholdehs  to  Sub— .Tcbisoiction— Equity. 

Complainants  In  their  bill  alleged  that  they  owned  fuH-psId  stock  In 
ft  bnlldlng  assodatlon,  which,  under  the  by-laws,  tbey  were  entitled  to 
withdraw  and  receive  the  value  thereof;  that  they  had  given  the  pre- 
scribed notice  and  demanded  such  value  repeatedly,  but,  tfaongli  other 
stock  on  which  notice  was  served  after  theirs  had  been  paid,  payment 
was  refused  them;  that  the  managers  of  the  association  bad  squandered 
and  mismanaged  the  fnnds,  and  conspired  with  the  directors  of  a  rival 
company  to  turn  the  assets  and  busluess  over  tr)  such  company,  and, 
pnrsnant  to  such  conspiracy,  had  caused  the  election  of  the  majority  of 
much  directOFB  as  directors  of  the  association,  and  officers  thereof;  that 
mch  new  directors  and  officers  were  conducting  the  business  f  <  r  their 
own  personal  gain  and  in  the  interest  of  the  other  company,  Ignoring 
tbe  Interests  of  the  stockholders;  and  that  the  association  was  wholly 
insolvent  Complainants  prayed  an  Injunction  and  receiver.  Hel^  that 
the  bill  stated  facts  entitling  complainants  to  equitable  relief,  and  giv- 
ing tbe  court  jurisdiction;  application  by  tbem  to  the  directors  or  a 
meeting  of  the  stockholders  for  redress  or  leave  to  Institute  the  suit 
being  unnecessary. 

4.  Baxr— Discretion. 

Where,  on  tbe  application  for  receiver  and  injunction,  the  allegations 
of  such  UU  were  fully  supported  by  affidavits  and  exhibits,  the  court 
did  not  improTldently  ezerdse  Its  discretion  in  awarding  such  relief. 
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t.  Same-  -Appeal — Ebhor  not  Plainly  Appahekt. 

Wbwe  an  injunction  and  receiver  were  properly  awarded  on  flie  bUl, 
affldavlts*  and  exlilbita  presented  by  complainants,  and  tbe  answer  and 
testimony  presented  by  defendants  on  tbelr  appUcatlon  to  set  aside  such 
order  did  not  materially  change  the  case,  and  the  application  was  de- 
nied, ttaongh  the  evidence  la  conflicting,  It  not  being  plainly  apparent 
that  the  court  erred  In  entering  the  orders,  tiiey  should  not  be  rerened. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia. 

W.  P.  De  Saussure  and  Wyndham  R.  Meredith,  for  appellants. 
Robert  Stiles,  A.  L.  Holladay,  and  Emmett  Seaton,  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  JACKSON, 
District  Judge. 

GOFF,  Circuit  Judge.  The  appellees,  who  were  complainants  be- 
low, on  the  25th  day  of  May,  1901,  tendered  their  bill  to  the  circuit 
court  of  the  United  States  for  the  Eastern  district  of  Virginia,  al- 
leging, among  other  things,  that  they  were  the  owners  of  stock 
in  the  defendant  company  to  the  amount  of  $12,000,  and  that  they 
had  paid  cash  to  said  company  for  the  stock  to  the  par  value  of  the 
same ;  that  the  appellee  Stoneburner  owned  of  said  stock  50  shares 
of  class  E  and  50  shares  of  class  C,  each  share  of  said  stock  being 
of  the  par  value  ui  $100;  that  the  money  invested  in  the  stock  of 
class  E  could  be  withdrawn  at  any  time  after  6  months  from  the 
date  of  the  certificate  therefor,  and  the  money  invested  in  class  C 
stock  could  be  withdrawn  at  any  time,  upon  the  holder  thereof  giv- 
ing written  notice  of  his  purpose  so  to  do,  but  that,  in  its  discre- 
tion, the  company  could  require  the  lapse  of  60  days  before  making 
payment  of  the  money  due  on  class  C  stock;  that  the  appellee 
Stoneburner  on  the  3d  day  of  April,  1900,  gave  notice  in  writing 
to  the  company  of  his  intention  to  withdraw  the  value  of  all  his 
stock  of  both  classes,  and  that  shortly  thereafter  the  appellee  Young 
did  also  give  such  notice;  that  the  receipt  of  such  notices  by  the 
company  was  duly  admitted;  that  both  of  said  appellees  repeatedly 
made  demand  upon  the  company  for  the  payment  of  the  with- 
drawal value  of  their  stock,  and  that  such  payment  was  always  re- 
fused, nor  had  the  same  been  made  when  the  bill  was  filed,  that 
said  failure  so  to  pay  was  because  of  the  improper  manner  in  which 
the  business  affairs  of  the  company  had  been  theretofore  managed ; 
that  it  was  the  duty  of  the  officers  and  directors  of  the  company 
to  make  provision  for  the  payment  of  withdrawing  stockhclder.<i, 
and  that  many  stockholders  owning  relatively  smaller  amounts  of 
stock  than  said  appellees  held  had  been  paid  in  full  the  amounts  due 
them,  to  the  prejudice  of  the  appellees,  since  their  said  notices  had 
been  served ;  that  within  the  two  years  immediately  preceding  the 
filing  of  the  bill  the  business  of  the  company  had  materially  de- 
creased, as  also  had  its  assets,  but  that  during  the  same  time  its 
liabilities  had  increased;  that  the  officers  and  directors  of  the  com- 
pany in  office  prior  to  January  23,  1901,  formed  a  plan  with  the 
defendants  other  than  said  company,  seven  in  number,  that  they 
would,  by  their  votes,  and  the  votes  of  others  controlled  by  them. 
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deliver  said  company  into  the  hands  and  management  of  said  seven 
defendants,  who  constituted  the  board  of  directors  of  the  Prudential 
Banking  &  Trust  Company,  then  a  competitor  for  the  character  of 
business  the  defendant  company  was  engaged  in;  that  on  January 
23,  1901,  five  of  said  defendants  were  elected  directors  of  the  de- 
fendant company,  one  of  them  secretary  and  treasurer,  and  the  re- 
maining one  assistant  secretary  and  treasurer,  the  old  board  and  old 
officers  then  and  there  retiring;  that  after  such  election  the  new 
officials  set  to  work  to  carry  out  their  preconceived  plan  of  per- 
sonal gain  to  themselves,  ignoring  the  interests  of  the  stockholders 
of  the  defendant  company,  the  control  and  management  of  which 
had  been  absolutely  turned  over  to  them;  that  said  new  officials 
did,  by  all  means  in  their  power,  endeavor  to  prevent  the  payment 
of  the  cash  value  of  the  stock  of  those  who  bad  filed  notices  for 
withdrawal,  their  intention  being,  instead  of  paying  cash  therefor, 
to  issue  new  stock  that  would  not  have  the  withdrawal  feature :  that 
their  purpose  was  to  combine  the  assets  of  said  company  with  the 
assets  of  the  Prudential  Banking  &  Trust  Company,  of  which  they 
were  then  also  directors;  that  said  new  directors,  soon  after  their  . 
election,  increased  the  expenses  connected  with  the  management 
by  voting  additional  salaries  to  the  officers  thereof,  and  that  they 
also  passed  a  resolution  reducing  the  stock  of  all  stockholders  20 
per  centum;  and  that  the  defendant  company  was,  at  the  time 
of  the  filing  of  said  bill,  insolvent.  The  prayer  of  the  bill  was 
that  the  complainants  therein  be  paid  the  withcbawal  value  of  their 
stock,  and  that  the  same  be  declared  a  lien  upon  the  assets  of  the 
company,  that  a  receiver  be  appointed  to  take  charge  of  and  adniin- 
ister  the  affairs  of  the  defendant  company  under  the  direction  of 
the  court,  and  that  the  defendants  be  enjoined  and  restrained  from 
disposing  of  any  of  such  assets,  and  also  for  such  general  relief  as, 
under  the  circumstances,  to  equity  appertains.  The  bill  was  sworn 
to  by  both  of  the  complainants,  and  with  it  were  filed  a  number  of 
exhibits  containing  the  by-laws  of  the  company,  its  plan  of  doing 
btisiness,  and  copies  of  various  statements  published  by  its  man- 
agemenl^  showing  its  financial  condition.  On  the  day  the  bill  was 
so  presented  to  the  court,  'an- order  was  made  and  signed  by  the 
judge  thereof,  after  he  had  read  and  considered  said  bill  and  ex- 
hibits, by  which  it  was  decreed  that  the  company  show  cause  before 
the  court  on  the  6th  day  of  July,  1901,  why  an  injunction  should 
not  be  granted,  enjoining  and  restraining  it  and  its  officers  from  dis- 
posing of  or  exercising  control  over  its  assets ;  and,  it  appearing 
to  the  court  that  there  was  danger  of  irreparable  injury  from  delay, 
it  was  ordered  that  in  the  meantime,  and  until  the  further  order 
of  the  court,  a  restraining  order  issue  in  accordance  with  said  prayer, 
but  it  was  provided  that  said  company  might  at  any  time,  on  giving 
five  days'  notice  to  complainants,  move  to  vacate  such  restraining 
order  and  discharge  the  receiver  which  the  court  then  proceeded 
to  appoint.  The  bill  so  filed  in  court  on  the  25th  day  of  May,  1901, 
was  lodged  in  the  clerk's  office  at  Richmond,  Va.,  on  the  27th  day 
of  May,  1901,  on  which  day  the  subpcena  in  chancery  summoning 
the  defendants  to  appear  was  duly  issued,  as  was  also  the  restrain- 
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ing  order;  and  likewise  on  that  day  one  of  the  receivers  gave  bond 
as  required  by  the  order  appointing  him,  and  took  charge  of  the 
assets  of  the  defendant  company.  The  restraining  order  was  served 
on  all  the  defendants  on  the  27th  day  of  May,  1901,  as  was  also  the 
subpoena;  and  on  that  day  the  defendant  company  served  a  notice 
on  the  complainants  that  it  would  on  June  x,  1901,  move  the  court 
to  set  aside  the  order  appointing  the  receiver  and  granting  the  re- 
straining  order.  On  the  xst  day  of  June,  i90i»  the  complainants 
and  all  of  the  defendants,  by  their  respective  counsel,  appeared  be- 
fore the  court, — the  former  to  resist,  and  the  latter  to  move,  the 
discharge  of  the  receiver  and  the  dissolution  of  the  restraining 
order.  On  that  day  the  receiver  filed  a  report,  as  he  was  required 
to  do  by  the  order  appointing  him,  showing  the  condition  of  the 
defendant  company,  and  the  assets  of  the  same  that  had  come  into 
his  hands ;  and  the  defendant  company,  as  well  as  the  individual  de- 
fendants, filed  their  several  answers  to  the  bill,  as  also  the  affidavits 
of  accountants  and  bookkeepers,  and  certain  statements  purporting 
to  show  the  financial  condition  of  the  compajiy;  and  the  cause  was 
then  argued  by  counsel  and  submitted  on  said  motions.  On  the 
4th  day  of  June,  1901,  the  court  below  entered  an  order  declining 
to  dissolve  the  injunction  and  refusing  to  discharge  the  receiver. 
From  this  order,  as  well  as  from  the  order  signed  by  the  judge  on 
the  25th  day  of  May,  1901,  the  defendant  company  prayed  an  ap- 
peal, which  was  duly  granted. 

The  assignments  of  error  are  many  in  number,  but  we  find  that 
the  consideration  of  a  few  will  dispose  of  all  the  questions  really 
involved  in  this  appeal.  Appellants  insist  that  when  the  order  of 
May  25,  1901,  was  entered,  the  suit  in  which  it  purported  to  be  is- 
sued had  not  at  that  time  been  instituted,  and  that  therefore  said 
order  was  null  and  void.  .  This  claim  is  based  upon  the  fact  that 
the  bill  was  not  lodged  in  the  clerk's  office  until  the  27th  day  of  May, 
1901,  and  that  the  subpoena  did  not  issue  until  that  date.  In  other 
words,  the  insistence  is  that  a  suit  in  equity  has  not  been  commenced 
until  the  subpoena  has  issued.  Appellants,  therefore,  claim  that  the 
receiver  was  appointed  and  the  restraining  order  granted  before 
the  suit  was  commenced.  While  it  is  true  that  no  process  of  sub- 
poena can  issue  from  the  clerk's  office  in  any  suit  in  equity  until  the 
bill  has  been  filed  in  such  office,  still  it  does  not  follow  that  the 
court,  or  a  judge  thereof  in  chambers,  may  not  enter  an  order  on 
consideration  of  the  bill  before  it  has  been  so  lodged  in  said  office. 
Under  the  old  English  practice,  from  which  our  procedure  is  taken, 
all  bills  in  equity  were  first  presented  to  the  judge,  who  determined 
whether  process  should  issue  thereon ;  and,  if  he  so  ordered,  then 
the  bill  was  filed  in  the  clerk's  office.  Subsequent  proceedings  in 
such  suits  have  been  controlled  chiefly  by  rules  of  court,  and  the 
practice  established  thereunder.  We  are  not  aware  of  any  statute 
or  rule  of  practice,  nor  of  any  authoritative  decision,  by  which  the 
contention  of  the  appellants  in  this  particular  instance  can  be  sus- 
tained. In  this  case  the  bill  was  presented  to  the  court  on  Satur- 
day, the  25th  day  of  May,  1901 ;  and  one  of  the  orders  now  com- 
plained of  was  on  that  day,  after  due  consideration  of  the  bill  and 
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exhibits,  directed  to  be  entered.  The  bill,  therefore,  was  in  fact 
filed  on  the  25th  day  of  May,  though  it  seems  that  process  thereon 
did  not  issue  until  Monday,  the  27th, — a  practice  not  at  all  uncom- 
mon in  the  courts  of  the  United  States.  If,  as  a  matter  of  fact, 
the  order  of  the  2Sth  of  May  by  which  the  receiver  was  appointed 
was  improvidently  awarded,  would  not  the  decree  of  the  court  made 
on  the  4th  of  June  following,  after  subpoena  had  issued,  after  appel- 
lants had  given  notice  to  discharge  the  receiver  and  dissolve  the 
injunction,  and  after  the  court  had  heard  argument  thereon,  amotmt, 
in  substance,  to  the  granting  of  an  injunction  and  the  appointing 
of  a  receiver?   We  think  so. 

Nor  do  we  find  merit  in  the  claini  of  appellants  that  the  court  be- 
low did  not  have  jurisdiction  in  this  controversy.  We  think  that 
the  appellees,  on  the  allegations  in  their  bill  contained,  were  clearly 
entitled  to  be  heard  in  equity.  In  the  case  as  made  by  the  bill,  it 
would  have  been  useless  for  them  to  have  again  asked  the  directors 
of  the  defendant  company  for  the  relief  such  officials  had  repeatedly 
refused  to  grant  them,— relief  complainants  were  entitled  to,  but 
the  granting  of  which  was  antagonistic  to  the  plans  the  directors 
liad  in  view.  Under  such  circumstances,  it  was  not  necessary  that 
complainants,  as  stockholders,  should  have  applied  to  the  board  of 
directors  or  to  a  meeting  of  the  stockholders  for  redress,  or  for 
permission  to  institute  a  suit  by  means  of  which  relief  could  have 
been  secured ;  for,  if  complainants'  charges  are  true,  such  procedure 
would  have  been  little  less  than  a  farce,  and  such  suit,  if  instituted, 
should  not  have  been  under  the  control  of  such  directors.  Phos- 
phate Co.  V.  Brown,  20  C.  C.  A.  428,  74  Fed.  321 ;  Cook,  Corp. 
§  741 ;  McGeorge  v.  Improvement  Co.  (C.  C.)  57  Fed.  262. 

Appellants  insist  that  even  if  the  case  was  properly  before  the 
court  below,  and  if  the  order  granting  the  injunction  and  the  ap- 
pointing the  receiver  were  regularly  made,  nevertheless,  on  the  mo- 
tion to  dissolve  and  discharge,  and  oh  the  case  as  made  by  the  an- 
swers and  the  exhibits  filed  therewith,  the  court  below  erred  in  re- 
fusing to  dissolve  the  injunction  and  in  declining  to  discharge  the 
receiver.  It  must  be  borne  in  mind  that  this  is  an  appeal  from  an 
order  appointing  a  receiver  and  granting  an  injunction,  as  well  as 
from  an  order  refusing  to  discharge  said  receiver  and  declining  to 
dissolve  the  injunction.  The  court  appointed  the  receiver  and  grant- 
ed the  injunction  on  the  allegations  of  a  bill,  duly  verified,  charging 
the  improper  and  fraudulent  management  of  the  defendant  company 
by  its  directors ;  that  the  compan3r  was  running;'  at  a  loss  and  prac- 
tically insolvent;  that  such  condition  of  affairs  was  well  known 
to  the  old  board  of  directors,  and  that  they,  because  thereof,  aban- 
doned the  management  of  said  company;  that  the  new  directory, 
being-  also  the  directors  of  another  company,  were  using  the  assets 
of  the  defendant  company  in  the  interest  of  that  other  corporation ; 
that  complainants  were  refused  payment  of  the  withdrawal  value 
of  their  stock,  although  other  stockholders,  whose  applications  for 
withdrawal  were  filed  after  complainants  had  given  their  notices, 
were  paid  in  full.  Also,  we  should  bear  in  mind  that  the  affidavits 
and  exhibits  filed  by  complainants  fully  sustained  the  charges  in  the 
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'bill,  and  demonstrated  the  insolvency  of  the  defendant  company. 
Such  being  the  case,  the  judge  who  entered  the  order  of  May  25, 
1901,  did  not  improvidently  exerdse  the  legal  discretion  with  which 
he  was  invested. 

Nor  did  the  court  below  err  in  its  order  of  June  4,  igoi ;  for  the 
case,  as  made  by  the  answers  and  the  testimony  filed  with  them,  was 
not  materially  changed  thereby.  We  would  not  be  justified  in  re- 
versing the  orders  complained  of  by  appellants,  unless  it  was  plainly 
apparent  that  the  court  below  committed  errors  in  entering  them. 
The  facts  were  found  by  the  judge  who  heard  the  case,  from  con- 
flicting testimony,  we  concede ;  but  we  think  he  exercised  his  dis- 
cretion wisely,  and  we  cannot,  on  the  evidence  now  before  us,  do 
otherwise  than  affirm  his  action. 

We  are  not  at  this  time  disposing  of  the  case  as  if  the  appeal  were 
from  a  final  decree  on  the  merits,  and  it  will  now  go  back  to  the 
court  from  whence  it  came,  for  further  proceedings  therein  to  be 
had,  when  additional  evidence  will  doubtless  be  offered,  and  the 
questions  at  issue  be  finally  disposed  of. 

Affirmed. 


HULL  GOAL  &  COKE  CO.  T.  EMPIBB  OQAL  &  COKE  00. 
(Olrenlt  Oonrt  of  Appeals,  Fourth  Circuit   Fetvoarr  6,  180aj 


L  Contracts— CoHSTRDOTTON—QnESTioN  for  Court. 

The  construction  of  a  contract  In  writing  Is  a  matter  of  law  for  tbe 
court,  and  It  Is  Immaterial  at  whose  suggestion  particular  clauses  were 
Inserted. 

t.  Same— Performance  bt  Party  CLAiMrao  Damaaes— Nbcebsitt. 

A  party  suing  for  breach  of  a  contract  containing  mutual  dependent 
agreements  must  show  a  perf.rmance  on  bis  part 

9,  Bake— Stipulation  Qualiftiko  Cuaraktieb. 

A  provision  that  the  usual  strike  clause  shall  mutually  gorem  In  a 
contract  for  thd  purchase  of  all  the  cobe  manufactured  by  tbe  seller 
during  a  fixed  period  (the  latter  guarantying  a  specified  amount;  the 
price,  time  of  payment,  and  quality  of  tbe  coke  being  agreed  upon) 
qualifies  only  tbe  guaranties  that  the  purcliaser  will  take  all  tbe  coke 
manufactured,  and  that  tbe  seller  will  furnish  a  specified  amount  dms 
Ing  such  period. 

C  Samb— Strikk  Clause— Suspension  of  DEi,ivRmEB — Effect. 

A  provisii  n  In  a  contract  for  tbe  purchnse  of  all  the  coke  mann- 
factured  by  the  seller  during  a  fixed  period  (the  latter  guarantying  a 
fixed  amount;  that  In  case  of  strikes,  accidents,  or  other  causes  causing 
stoppage  Id  the  works  of  the  seller,  deliveries  under  the  contract  may 
be  "suspended")  relieves  the  seller  from  the  obligation  of  Its  guaranty, 
where  such  causes  have  prevented  It  from  furnishing  tbe  guarantied 
amount  during  the  specified  time,  for  the  word  "suspended"  does  not 
mean  "postponed,"  and  therefore  the  purchaser  cannot  demand  delivery 
of  coke,  to  make  up  the  deficiency,  after  the  expiration  of  the  fixed 
period. 

&  Bamk— Time— Essential  Element. 

In  a  contract  for  the  purchase  of  all  the  coke  manufactured  by  the 
seller  during  a  fixed  period,  time  Is  an  essential  eletnent  because  of 
the  fluctuations  In  the  market,  and  tbe  life  ot  the  contract  must  tM  21m* 
ited  to  the  time  fixed  by  the  parties. 
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Wbere  the  Intention  of  the  parties  to  limit  a  contract  to  a  certain, 
period  Is  manifest,  time  la  of  the  essence  of  the  contract 
7.  Bamk— CoNETRccTiON— Gbkrbal  Rules. 

The  subject-matter  and  purposes  of  a  contract,  and  the  situation  of 
tlie  parties  to  It,  are  material  to  determine  the  Intention  of  tlie  parties 
and  the  meaning  of  the  words  need;  .and.  whm  these  are  ascertained., 
they  prevail  ow  the  aiy  words  used. 
8L  Same— Breach  bt  Onb  Paktt— Rrpudiatiov  bt  thb  Otheb. 

Where  a  bOTer  In  a  contract  for  weekly  shipments  of  coke  for  a  fixed 
period  failed  to  pay  on  the  20th  of  the  month  for  the  coke  received 
daring  the  preceding  month,  as  required  by  the  terms  of  the  contract, 
the  seller  might  repudiate  the  contract;  the  lattor  not  being  In  default. 
I.  Same — CJosdcct  Changing  Terms  op  Contract — Sdffioiehcy. 

The  terms  of  a  contract  for  the  purchase  of  all  the  coke  manufactured 
by  the  seller  for  a  fixed  period,  the  seller  guarantying  a  specified 
amount,  are  not  changed  by  the  bvjec  sending  to  the  seller  orders  for 
delivery  of  coke  In  excess  of  the  specified  amount,  where  sncb  orders 
are  received  In  due  course  of  business,  but  are  not  accepted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  West  Virginia. 

Lucian  H.  Cocke  and  Malcolm  Jackson  (A.  J.  Reynolds,  on  the 
brief),  for  plaintiff  in  error. 

Iv.  A.  Anderson  and  G.  E.  Price  (Riicker  &  Anderson  and  Flour- 
noy.  Price  &  Smith,  on  the  brief),  for  defendant  in  error. 

Before  GOFF  and  SIMONTON.  Circuit  Judges,  and  PURNEI.U 
District  Judge. 

PURNELU  District  Judge.  Plaintiff  brought  its  action  on  the 
case  in  assumpsit,  claiming  $10,000  damages  for  breach  of  con- 
tract. The  Hull  Coal  &  Coke  Company,  plaintiff  bdow,  a  corpora- 
tion -with  its  chief  office  at  Roanoke,  Va.,  was  engaged  in  pur- 
chasing and  selling  coal  and  coke  in  Virginia  and  West  Virginia. 
The  Empire  Coal  &  Coke  Company,  defendant  below,  a  corpOTa* 
tion  with  its  chief  office  at  Landgraf,  W.  Va.,  was  engaged  in  min- 
ing coal  and  manufacturing  coke.  On  November  19,  1898,  the 
plaintiff  addressed  a  letter  to  the  defendant,  which  was  afterwards 
accepted,  and  mutually  agreed  should  be  a  contract  between  them. 
This  letter  was  as  follows : 

"We  make  you  the  following  proposition  for  the  purchase  by  na  of  all 
the  ooke  you  can  make  at  your  ovens  at  Landgraf,  W.  Va.,  from  January 
2l8t,  1890,  to  December  Slst  1899:  We  guaranty  to  give  you  orders  enough 
to  keep  all  of  your  o^ns— one  hundred  (100)— running  full.  Tou  to  guaranty 
to  fnmlsb  not  less  than  twenty  thousand  (20.000)  net  tons  of  coke  during  the 
abore-mentloned  time.  Orders  and  deliveries  of  coke  to  be  made  In  as  nearly 
as  possible  equal  weekly  Installments.  Price  to  be  one  dollar  and  sixteen 
cents  per  net  ton,  f.  o.  b.  cars  at  ovens.  Settlements  to  be  made  In  cash  on 
the  20th  day  of  each  month  for  shipments  of  the  previous  month.  The  usual 
strike,  accident,  and  transportation  clauses  to  mutually  govern.  Coke  to  be 
of  standard  quality,  and  you  to  ship  no  coke  to  others  than  ourselves,  ex- 
cept as  covered  by  attached  memorandum.  Tour  acceptance  of  this  letter 
to  constitute  a  contract  between  ua." 

It  is  agreed  that  the  following  was  the  usual  strike,  acddent,  and 
transportation  clause  referred  to,  or  that  part  applicable  to  this 
controversy : 
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"In  case  of  strikes,  accidents,  deflclent  transportation,  or  other  cause,  no- 
avoidably  causing  stoppage  or  partial  stoppage  of  the  works  of  the  manu- 
facturer of  this  coke  or  Its  Bblpment,  or  In  case  of  strikes  or  accidents  un- 
avoidably causing  stoppage  or  partial  stoppage  of  the  works  of  the  buyer, 
deliveries  herein  contracted  for  may  be  suspended  or  partially  suspended,  as 
the  case  may  be,  or,  at  the  option  of  the  party  not  in  default,  may  be  Im- 
mediately cancded  during  the  continuance  of  ,8iieb  IntermptJon.  by  Im- 
mediate notice  to  that  effect  given  to  the  otbo:  fkrij." 

The  Hull  Coal  &  Coke  Company  majde  requisition  upon  the  Enir 
fnre  Coal  &  Coke  Company  for  coke  to  the  capacity  of  the  ovens, 
and  in  excess  of  the  guarantied  output  of  20,000  tons;  and  the 
defendant  company  failed  to  furnish  the  amount,— only  furnished 
during  the  period  contemplated  by  the  contract  14,572  tons  and 
1,100  pounds,  which  was  5427  tons  and  900  pounds  less  than  the 
20,000  tons  called  for  in  the  contract ;  and  it  is  claimed  that,  acting 
on  the  faith  of  the  contract,  the  plaintiff  below  (appellant)  had  made 
sales  of  the  coke  which  it  had  purchased,  and,  in  order  to  meet 
its  obligations,  purchased  coke  at  $2.50  per  ton,  being  $1.34  per  ton 
in  excess  of  the  price  under  the  contract;  and,  for  the  damages 
thereby  caused,  this  suit  was  brought.  The  Empire  Coal  &  Coke 
Company  relied  on  several  defenses;  i.  e.,  the  failure  on  its  part 
to  furnish  the  amount  of  coke  guarantied  by  it  was  due  to  deficient 
transportation,  a  strike  among  its  employes,  a  severe  drought, 
which  prevented  it  from  securing  the  necessary  water  to  manufacture 
the  coke,  and  because  plaintiff  failed  and  refused  to  pay  for  the  No- 
vember delivery  by  the  20th  of  December.  Under  the  ruling  of  the 
trial  court  these  defenses  were  deemed  sufficient,  and  under  the 
instructions  of  the  court  there  was  a  verdict  for  defendant. 

It  is  conceded  the  Empire  Company  shipped  to  the  Hull  Company 
all  the  coke  manufactured  at  its  ovens,  except  that  covered  by  the 
memorandum  referred  to,  and  under  the  strike  clause  tlie  defend- 
ant was  excused  from  deliveries  at  the  particular  times  it  failed 
to  make  such  deliveries.  The  record  does  not  disclose  any  com- 
plaint by  or  difference  between  the  parties  until  December.  The 
contract  was  executory,  dependent  on  mutual  agreements,  contain- 
ing guaranties,  all  governed  by  the  strike  clause  as  applicable.  It 
can  make  no  difference  who  suggested  the  strike  clause,  as  argued. 
The  contract  is  what  the  parties  agreed  to,  and,  being  in  writing, 
the  construction  is  a  matter  of  law  for  the  court.  XJnder  a  con- 
tract dependent  on  mutual  agreements,  the  party  alleging  and  claim- 
ing damages  for  a  breach  must  allege  and  prove  he  has  complied 
with  his  agreement  and  discharged  his  obligations.  These  are  fun- 
damental principles,  which  it  is  well  to  observe  and  keep  in  mind 
in  considering  the  contentions  in  this  case.  What  did  the  parties 
contract  to  do?  Plaintiff  agreed  to  purchase  all  the  coke  defend- 
ant could  make  at  its  100  ovens  trom  January  21,  1899,  Decem- 
ber 31,  1899;  to  give  orders  enough  to  keep  ovens  running  full; 
to  make  orders  in  as  nearly  as  possible  equal  weekly  installments ; 
to  pay  $i.x6  per  net  ton  f.  o.  b.  cars  at  the  ovens  m  cash  on  the 
20th  day  of  the  month  for  shipments  of  the  previous  month.  De- 
fendant agreed  to  furnish  all  the  coke  it  could  make,  except  as  noted 
in  memorandum  attached,  not  less  than  20,000  net  tons  of  standard 
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quality  during  the  time  specified.    Plaintiff  was  a  dealer — a  middle- 
man— securing  a  market  for  coke.    Defendant  was  a  manufacturer. 
The  stipulations  were  important  to  the  business  of  each.    The  de- 
fendant had  no  coke  ovens  at  Roanoke,  and  there  was  no  market 
for  coke  at  Landgraf.   The  manager  of  each  corporation  understood 
the  business  it  was  engaged  in,  and  also  the  difhculties  which  might 
arise  in  connection  therewith.    Strikes,  accidents,  and  deficient  trans-' 
portatioQ  are  not  uncommon  obstacles  in  this  branch  of  business, 
and  other  contingencies  which  might  arise  were  well  understood. 
Hence  the  strike  clause  was  adopted  to  "mutually  govern."   To  gov- 
ern what  ?   Not  the  price  of  coke,  for  that  was  fixed.    Not  the  char- 
acter of  the  coke,  for  that  was  also  fixed  at  standard  quality.  Not 
the  time  of  settlement,  for  that  was  to  be  on  the  20th  day  of  each 
month  for  shipments  of  the  previous  month.    Why,  then,  insert 
this  clause  ?   Evidently  to  qualify  the  guaranties, — that  of  the  plain- 
tiff to  give  orders  to  keep  all  the  ovens  (lOo)  running  full,  and  the 
defendant  to  furnish  not  less  than  20/X)0  tons,  net,  during  the  time 
specified.   The  second  paragraph  of  the  strike  clause  has  no  ap- 
pUcalion,  as  the  defendant  was  to  deliver  the  coke  f.  o.  b.  cars,  and 
paid  no  freight.   This  strike  clause  is  a  form  used  by  the  Hull 
Company  in  dealing  with  its  customers,  which  it  would  be  difficult 
to  apply  fully  to  the  contract.    Some  of  the  stipulations  have  no 
application.    This,  however,  does  not  affect  the  contention  of  the 
parties  as  presented  by  the  record.    A  strike  did  occur;  also  an 
unavoidable- accident,  a  drought  in  September,  and  a  deficiency  of 
transportation.   There  does  not  seem  to  have  been  any  complaint 
on  the  part  of  the  plaintiff  of  a  failure  to  ship  coke  during  the  year, 
though  for  every  month  except  May  the  shipments  were  short  of 
the  orders.   About  December  ist  a  correspondence,  by  letter  and 
telegram  was  commenced,  plaintiff  seeking  to  obtain  a  similar  con- 
tract for  coke  for  1900  at  an  advanced  price.    About  the  8th  of 
December  a  disagreement  as  to  whether,  under  the  contract,  coke 
should  be  shipped  after  December  ^ist,  arose;  but  the  negotia- 
tions for  a  new  contract  continued  until  December  23d,  when  defend- 
ant canceled  the  contract  because  plaintiff  had  not  paid  on  the  20th 
for  November  deliveries,  and  no  shipments  were  made  after  this 
date.    The  contract  was  limited  to  the  product  of  the  ovens,  and 
was  expressly  limited  to  such  product  from  January  21  to  December 
jr,  1899,  and  was  so  treated  by  both  parties  until  December  8th, 
when  the  contention  arose.    That  plaintiff  regarded  the  contract  as 
so  limited  is  shown  by  the  proposition  to  obtain  or  enter  into  a  new 
contract  for  the  purchase  of  coke  after  December  31st.  Plaintiff 
contended  the  word  "suspended,"  in  the  strike  clause,  should  be 
construed  "postponed,"  and  shipments  not  made  within  the  time 
should  be  made  after  December, — in  short,  that  the  guaranty  of 
20,000  net  tons  was  absolute.   The  authority  cited  for  this  conten- 
tion is  not  in  point,  does  not  sustain  it,  and  we  cannot  take  that 
view.    The  two  words  are  not  S5mon)Tnous,  and  the  presumption 
is  the  parties  understood  the  meaning  of  the  words  used.  Norring- 
ton  V.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366,  cited, 
and  the  following  case  in  the  same  volume  (Filley  v.  Pope,  115  U. 
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S.  213,  6  Sup.  Ct.  19,  29  L.  Ed.  372),  not  cited,  applicable  to  an- 
other branch  of  the  case,  are  not  in  point  as  to  this  contention,  but 
against  it.   In  both  cases  it  is  held: 

*1n  a  mercantile  contract,  a  statement  deecrlptlTe  of  the  subject-matter 
or  some  material  incident,  snchias  tbe  time  or  place  of  shipment,  Is  ordi- 
narily to  be  regarded  as  a  warranty  or  condition  precedent,  upon  the  nonpo- 
formance  of  wfaichitbe  party  aggrieved  may  repudiate  the  whole  contract." 

Time  may  be  an  essential  element  in  a  contract,  as  in  the  case 
at  bar.  It  is  well  known  that  coke  fluctuates  in  price.  When  the 
contract  w^  made  it  was  $1.16  at  the  ovens.  At  the  end  of  the 
year  it  was  worth  ^.50  in  the  market,  and  plaintiff  on  December 
20th  declined  to  accept  a  proposition  to  contract  for  the  sale  of  its 
entire  output  at  the  ovens  in  1900  at  $2.24  f.  o.  b.  cars  at  ovens, 
but  offered  to  enter  into  such  contract  at  $2.75  per  ton,  etc.  Time 
is  therefore  of  material  importance  in  this  dass  oi  contracts,  both 
as  to  sales,  delivery,  and  payments.  Other  business  transactions 
of  the  parties  for  the  year  were  dependent  on  the  time  element 
of  the  contract.  Knowing  this,  the  parties  fixed  the  time  within 
which  the  contract  was  to  be  operative,  and  to  put  a  different  con- 
struction on  it  would  be  to  ignore  the  language  of  the  contract 
itself,  and  the  evident  intention  of  the  parties  when  it  was  made. 
That  plaintiff  subsequently  made  contracts  with  other  parties  in 
which  losses  were  incurred  cannot  affect  the  construction  of  this 
contract.  Defendant  possibly  lost,  too,  by  being  compelled  to  de- 
liver coke  at  $1.16,  when  the  market  price  was  much  above  that 
amount.  There  is  nothing  in  the  contract  or  strike  clause  which 
can  reasonably  be  construed  as  extending  the  deliveries  beyond  De- 
cember 31,  1899.  Where  the  intention  of  the  parties  to  limit  a  con- 
tract to  a  certain  period  is  manifest,  it  is  of  the  essence  of  the  con- 
tract. Carter  v.  Phillips  (Mass.)  10  N.  E.  561 ;  Scarlett  v.  Stein, 
40  Md.  512. 

The  subject-matter  of  the  contract,  its  purpose,  and  the  situa- 
tion of  the  parties,  are  material  to  determine  their  intention  and 
the  meaning  of  words  used.  When  these  are  ascertained,  they  must 
prevail  over  the  dry  words  used.  Kauffman  v.  Raejder,  108  Fed. 
171,  47  C.  C.  A.  278,  54  L.  R.  A.  247;  Fox  v.  Tylor,  109  Fed.  258, 
^  C.  C.  A.  356.  The  authorities  cited  in  these  cases  are  numerous. 
It  is  clear,  considering  these  materiaK  matters,  what  the  intention 
was, — to  limit  the  sale  to  the  output  of  the  ovens  for  a  specified  time, 
and  to  modify  the  guaranty  of  defendant  to  deliver  not  less  than 
20,000  tons  by  the  strike  clause.  Hence  there  was  no  error  in  the 
following  instruction  of  the  trial  judge,  to  which  plaintiff  excepted, 
and  which  is  assigned  as  error ; 

"Under  tbe  contract,  the  defendant  was  obliged  to  deliver  to  the  plaintiff 
all  tbe  coke  the  defendant  could  make  at  Its  ovens  at  I^ndgraf,  W,  Va.,  from 
January  21  to  December  31,  1899,  except  what  It  was  allowed  to  fumisb  to 
others  by  tbe  terms  of  the  contract,  and  covered  by  memoranda  attached  to 
said  contract,  but  that  the  defendant  was  not  obliged  to  d^vw  any  coke 
under  said  contract  after  December  31,  1899.  That  defendant  guarantied 
to  furnish  not  less  than'  20,000  tons  during  said  period,  but  said  guaranty 
was  modified  by  what  is  called  the  'Strike  Clause'  in  aaid  contract;  and  it 
the  Jury  believe  from  the  evidence  that  the  defendant;  br  the  exerdae  off 
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doe  diligence,  was  unable  to  make  as  mncb  as  20,000  tons  of  coke  at  Its 
Mid  OTCDs  during  raid  period,  by  reaaoQ  of  stoppage  or  partial  stoppage  of 
Its  works  by  any  or  all  of  the  causes  hereinafter  mentioned,  and  that  It  did 
mabp  and  furnish  to  plaintiff  all  that  It  could  make  at  said  ovens  from 
January  21  to  December  31,  1899,  but  at  times  during  said  period  Its  works 
were  stopped  or  partially  stopped  by  a  strike,  by  deficient  transportation, 
by  lack  of  water  caused  by  a  loug-contlnued  drought  of  such  extraordlnai^  , 
■eroity  that  it  could  not  have  reasonably  been  anticipated  or  prorlded 
against;  or  by  other  unavoidable  cause,  then  the  d^endant  is  relieved  from 
UabUity  under  Its  guaranty  for  encb  quantity  of  coke  as  it  was  prevented 
from  furnishing  by  reason  of  the  stoppage  of  lis  works  by  any  or  all  of  the 
causes  aforesaid." 

Another  exception  pressed  in  the  argument  was  as  to  the  right 
of  the  defendant  to  cancel  the  contract  on  December  23d  for  the 
nonpayment  of  November  deliveries.  As  before  said,  negotiations 
commenced  about  the  ist  of  December  for  a  contract  for  coke; 
deliveries  to  begin  on  January  1,  1900.  On  December  8th  the  man- 
ager of  the  Empire  Company  wrote  to  the  Hull  Company  that  he 
was  advised  that  by  December  31st  the  entire  amount  of  coke  under 
the  contract,  except  the  deliveries  prevented  by  causes  within  the 
relief  stipulated  in  the  contract, — ^the  strike  clause, — would  be  made, 
and  offered  to  sell  the  Hull  Company  the  output  of  the  ovens  for 
1900  at  $2.75  per  net  ton,  etc.  Plaintiff  claimed  the  entire  amount 
guarantied  had  not  been- delivered,  but  should  be  delivered  after, 
U  not  before,  December  31st,  but  continued  the  negotiation  for  the 
1900  product.  The  November  deliveries  were  not  paid  for  on  the 
20th,  as  provided  in  the  contract ;  the  reason  alleged  being  because 
the  Empire  Company  denied  any  obligation  to  deliver  any  coke 
after  December  31st,  and  such  claim  was  a  breach  of  the  contract. 
On  the  23d  of  December,  allowing  three  days  of  grace,  the  defend- 
ant canceled  the  contract  on  account  of  the  plaintiff's  failure  to  pay. 
Was  this  sufficient  cause  for  refusing  to  pay  according  to  the  stipu- 
lation ?  The  obligation  to  pay  for  the  deliveries  of  the  previous 
month  by  the  20th  was  a  plain  obligation  of  plaintiff.  It  is  familiar 
law  that  under  an  executory  contract,  dependent  on  mutual  obliga- 
tions, the  party  asking  damages  must  allege  and  show  he  has  dis- 
charged his  obligation,— is  not  in  default.  This  was  a  contract  for 
weekly  shipments,  which  were  made, — true,  not  in  as  great  quanti- 
ties as  ordered,  but,  as  has  been  seen,  this  shortage  was  not  com- 
plained of,  was  provided  for  by  the  strike  clause,  and  for  the  par- 
ticular times  condoned  by  plaintiff,  if  they  amounted  to  a  breach,— 
and  for  monthly  payments.  All  the  provisions  of  the  contract  were 
important  to  the  parties.  Defendaiit  needed  the  money  in  its,  busi- 
ness, and  that  it  should  have  it  on  the  20th  day  of  the  month  was 
an  express  stipulation.  Contracts  of  this  nature  are  not  governed 
by  the  same  rule  as  simple  debts,  where  the  measure  of  damages  is 
interest  from  the  day  the  debt,  whether  bond  or  other  form,  is  due. 
The  day  of  payment  is  an  essential  element  in  the  contract.  The 
supreme  court,  in  a  recent  case  (Roehm  v.  Horst,  178  U.  S.  i,  20 
Sup.  Ct.  780,  44  L.  Ed.  953),  held,  quoting  the  rubric : 

"After  a  careful  review  of  all  the  cases,  American  and  English,  relating 
to  tbe  anticipatory  breach'es  of  an  executory  contract  by  the  refusal  of  one 
party  to  it  to  perform  It,  the  court  holds  the  rule  laid  down  in  Hoctastw  t. 
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De  la  Tour,  2  EI.  ft  Bl.  678,  Is  a  reasonable  and  proper  rule.  Tbat  rale  la 
that,  after  the  renuDciation  of  a  continuing  agreement  of  one  party,  the  other 
party  is  at  liberty  to  consider  himself  absolved  from  any  further  performance 
of  It.  Tiui  parties  to  a  contract  which  la  wholly  executory  have  a  right  to 
the  maintenance  of  the  contractual  relations  up  to  the  time  of  performance, 
as  well  as  a  performance  of  the  contract  when  dne." 

The  other  rulings  refer  to  the  question  of  damages.'  This  is  con- 
clusive. The  authorities  cited  in  the  brief  sustain  this  view.  Rey- 
bold  V.  Voorhees,  30  Pa.  116;  i  Whart.  Cont.  §  580;  Coal  Co.  v. 
Coxe,  19  R.  I.  380,  35  Atl.  210;  Norrington  v.  Wright,  115  U.  S. 
188,  6  Sup.  Ct.  12,  29  L.  Ed.  366;  Rugg  V.  Moore,  110  Pa.  236,  I 
Atl.  320;  Keeler  v.  CHfFord,  165  111.  544,  46  N.  E.  248. 

This  was  a  deliberate  failure  to  pay,  not  an  inadvertence,  because 
of  a  dispute  as  to  the  construction  of  the  contract;  not  a  breach, 
either  actual  or  alleged,  on  the  part  of  defendant.  Even  if  plain- 
tiff's contention  had  been  correct,— that  deliveries  not  made  on  ac- 
count of  strikes,  drought,  and  deficient  transportation  were  post- 
poned, only, — it  is  not  claimed  there  had  been  a  breach  of  the  con- 
tract by  the  defendant.  Under  these  circumstances,  the  Empire 
Company  had  the  right  to  cancel  the  contract;  and  there  was  no 
error  in  the  charge  of  the  court  that  if  the  plaintiff  failed  to  pay 
the  defendant  on  or  before  the  20th  day  of  December,  1899,  and  up 
to  the  23d  of  that  month,  for  the  coke  furnished  it  by  the  defend- 
ant in  the  month  of  November,  1899,  and  has  not  yet  paid  for  the 
same,  then  the  defendant  had  the  right  to  cancel  the  contract,  and  if 
the  defendant  did  so  cancel  the  contract  on  the  23d  day  of  December, 
1899,  and  notified  the  plaintiff  thereof  on  that  day,  then  the  plaintiff 
cannot  recover  of  the  defendant  any  damages  for  failure  to  deliver 
any  coke  to  it  after  said  23d  day  of  December,  1899. 

The  other  assignments  of  error  are  to  the  refusal  of  the  court  to 
give  instructions  asked  by  plaintiff  which  present  reverse  views 
to  those  heretofore  considered  and  passed  upon.  Only  one  not 
herein  decided  which  was  pressed  on  the  hearing  and  in  the  brief, 
as  to  the  refusal  of  the  court  to  give  an  instruction  asked  for,  to 
the  effect  that,  if  defendant  accepted  orders  for  the  deliveries  of 
coke  in  excess  of  the  20,000  tons,  then  as  to  such  orders  it  could 
not  avail  itself  of  the  exemption  provided  for  by  the  strike  clause. 
This  instruction  was  properly  refused.  Defendant  company  was 
under  no  obligation  to  ship  coke  to  plaintiff,  except  under  the  con- 
tract, and  there  is  no  evidence  to  support  the  idea  that  the  orders 
sent  were  accepted.  The  mere  fact  the  plaintiff  gave  orders  ap- 
parently in  excess  of  the  capacity  of  the  ovens  could  create  no 
obligation  aliunde  the  contract.  The  guaranty  was  that  it  would 
give  orders  sufficient  to  keep  the  ovens  running  full.  It  bought 
the  entire  product  of  defendant's  ovens,  except  as  specified,  and, 
it  is  conceded,  received  it.  No  ex  parte  act  of  either  party  could 
create  any  new  obligation,  and  the  evidence  does  not  show  any  ac- 
ceptance of  these  orders, — ^merely  that  they  were  received  in  due 
course  of  business.  This  could  not  deprive  either  party  of  rights 
under  the  contract,  and  the  instruction  asked  for  is  inconsistent  witK 
other  instructions  of  plaintiff, — the  rehef  afforded  by  the  strike 
clause,  as  herein  decided,  which  was,  in  express  terms,  made  a  par^ 
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of  the  contract.  This  strike  clause  was  furnished  by,  and  is  con- 
ceded to  be  the  one  used  by,  the  plaintiff  in  dealing  with  its  custom- 
crs,  and  its  terms  are  more,  applicable  to  such  dealings  than  to 
those  Involved  in  the  case  at  barl  If  plaint^  followed  its  custom, 
and  used  this  clause  in  the  contracts  for  the  sale  of  coke  purchased 
from  defendant,  it  then  can  avail  itself  of  the  protection  therein  af- 
forded. It  has  the  same  protection  under  this  clause.  It  can  avail 
itself  of  the  same  defenses.  It  had  it  in  its  power  to  protect  itself 
against  strikes,  deficient  transportation,  and  unavoidable  accidents 
well  understood  in  its  business.  If  it  did  so,  the  misfortune  com- 
plained of  is  imaginary.  If  it  failed  to  do  so,  or  elected  to  not  avail 
itself  of  its  defenses,  it  was  its  own  oversight  in  the  one  instance, 
and  choice  in  the  other. 
There  is  no  error.  Afiirmed. 

SIMONTON,  Circuit  Judge  (concurring).  Under  the  contract  in 
the  record,  the  plaintiff  agrees  to  purchase  all  coke  defendant  can 
make  between  January  and- 31st  December,  1899.  Defendant  guar- 
anties within  that  time  to  make  not  less  than  20,000  tons.  Deliveries 
and  orders  to  be  made  weekly.  If  defendant  could  make  the  20,000 
tons  within  the  time  specified,  and  did  not  make  it,  there  would 
be  a  breach  of  the  contract.  If  the  defendant  could  not  make  20^000 
tons,  this  is  a  breach  of  the  guaranty.  It  seems  that  defendant  could 
have  made  20,000  tons,  and  did  not  make  it.  Is  it  protected  by  the 
strike  clause  ?  The  causes  mentioned  in  this  strike  clause  did  stop 
the  manufacturer  for  a  time.  In  this  event  the  deliveries  could  be 
suspended';  that  is,  cease  temporarily,  to  be  resumed  when  the  cause 
of  suspension  was  removed.  What  effect  did  this  have  on  the  total 
delivery?  All  the  output  of  the  plant — all  the  coke  the  defendant 
could  make  within  the  time  specified — was  purchased  by  plaintiff. 
If  the  weekly  deliveries  were  suspended  in  whole  or  in  part  for 
ouses  within  the  strike  clause,  just  as  soon  as  they  were  resumed 
the  whole  output — all  that  could  be  made — belonged  to  plaintiff, 
ander  the  contract  of  purchase.  So  none  of  it  couM  be  used  by 
the  defendant  to  make  up  any  deficiency.  This  would  be  impos- 
sible, as  the  contract  was  that  the  plant  must  during  this  period 
be  run  to  its  full  capacity,  for  the  benefit  of  plaintiff,  and  it  was  en- 
titled to  all  that  could  be  made.  If  this  be  so, — ^that  when  the  de- 
liveries were  suspended  the  deficiency  could  not  be  made  up, — 
then  the  causes  mentioned  in  the  strike  clause  prevented  the  output 
of  20,000  tons  within  the  period  limited.  This  clause  certainly  ex- 
cused the  nondelivery  in  the  weekly  installments.  The  failure  to 
deliver  these  weekly  installments  prevented  the  delivery  of  20,000 
tons  in  the  time  specified.  Nothing  is  said  in  the  contract  of  any 
delivery  after  31st  December.  On  the  contrary,  the  contract  ap- 
plies only  to  the  output  between  January  and  December  31st.  Sup- 
pose that  coke  had  fallen  in  price,  and  that,  when  31st  December 
came,  by  reason  of  the  causes  in  the  strike  clause  there  was  still 
OjDOO  tons  to  be  made  to  make  up  20,000  tons;  could  the  defend- 
ant compel  plaintiff  to  take  these  6,000  tons  at  the  contract  price, 
greatly  above  the  market  price  ?   It  cannot  be  said  that  plaintiff 
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could  protect  itself  by  canceling  the  contract.  This  canceliation 
must  be  during  the  continuance  of  the  suspension.  It  appears,  then, 
that  the  defendant  contracted  to  deliver  in  weekly  installments  all 
the  coke  its  plant  could  make,  running  full,  between  January  and 
31st  December,  1899,  guarantying  that  it  would  deliver  at  least 
20,000  tons.  The  strike  clause  justified  the  suspension  of  the  weekly 
deliveries.  The  deficit  of  such  suspension  could  not  be  made  up 
out  of  the  subsequent  output,  because  the  plaintiff  was  entitled  to 
all  that  could  be  made.  Therefore  the  cause  mentioned  in  the  strike 
clause  prevented  the  delivery  of  20,000  tons,  and  excused  its  non- 
delivery. And  as  the  contract  applied  only  to  the  output  up  to  31st 
December,  the  deficiency  could  not  be  su^^lied  by  any  output  after 
that  time. 

For  these  reasons,  I  concur  in  the  opinion  of  the  court. 


KALAMAZOO  BY.  SUPPLT  GO.  T.  DUFF  MFG.  CX>. 
(Circuit  Court  of  Appeala,  Sixth  Circuit  January  T.  1902.) 


L  Appbai/— SuFPiciBNcr  os  Record— RuLiMos  oh  ADuiefliON  of  Evidkiccb. 

Under  the  rules  of  practice  of  the  supreme  court  and  of  the  circuit 
courts  of  appeal,  a  ruling  on  the  admission  or  rejectloo  of  evidence  is 
not  reviewable  either  on  a  writ  of  errcr  or  on  appeal  tn  equity,  nnlesa 
the  record  dlscloaea  the  ruling  made,  and  the  taking  of  au  exception 
thereto,  and  there  la  a  specific  assignment  of  raror  on  that  ground. 

t.  Patents— Etidenck  or  Istentiok— PnAoricAi,  Success  of  Dkticb. 

Where  the  question  of  Invratlon  or  patentable  novelty  Is  fairly  open 
to  doubt  the  practical  success  ct  the  device,  with  the  fact  that  It  dis- 
placed similar  devices  In  previous  use.  Is  sufficient  to  turn  the  scale  In 
favor  of  Invention  and  sustain  the  patent 

t.  Same— Validitv  and  Infriko^mbnt — Liftiho  Jackr. 

The  Barrett  patent  No.  312316.  for  a  lifting  Jack,  ehilm  8,  deacrlbea 
an  Improvemeut  over  previous  structures,  which,  while  narrow,  shows 
merit  and,  in  view  of  its  practical  success,  must  be  conceded  lovenUon 
and  noreltT'  Also  A«Id  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan. 

This  was  a  blU  by  the  Dutt  Manufacturing  Company  against  the  Kala- 
mamo  Railway  Sup^y  Company  for  an  Injunction  and  for  an  account  and 
recovery  of  damages  for  the  alleged  infringement  of  letters  patent  Na  312,- 
316.  Issued  February  17,  1885,  to  Joslah  Barrett  Claim  3  Is  the  one  spe* 
ciflcnlly  alleged  to  have  been  Infringed  by  the  defendnnt  and  Is  as  follows: 
"(3)  In  a  lifting  jack,  a  lever  having  Its  Inner  end  composed  of  a  stem  pro- 
vided with  cui'veU  seats,  and  of  side  plates  having  openings  Id  line  with  such 
seats,  in  comblmitiou  with  pawls  22  and  23,  having  their  pivotal  shafts 
formed  Integral  with  their  lower  ends,  said  shafts  being  constructed  to  lit 
in  tlie  openings  in  the  side  plates  and  In  the  seats  In  the  stem,  and  having 
B  firm  bearhig  therohi,  snbstanthilly  as  aet  forth."  The  defenses  relied  on 
are:  First  invalidity  of  the  patent:  and,  second,  noninfringement  Upon 
flnal  hearing  upon  the  pTcadlngs  and  proofs  the  case  resulted  In  a  decree 
In  favor  of  the  plalntlCF,  adjudging  that  the  patent  was  valid,  and  finding 
that  claim  3  was  infringed  by  the  defendant  and  the  case  is  thought  taera 
on  apiKal  for  review. 

See  100  Fed.  357. 
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Fred.  L.  Chappell,  for  appellant, 
James  I.  Kay,  for  appellee. 

Before  LURTON  and  DAY.  Qixuit  Judges,  and  CLARK,  Dis- 
trict Judge. 

CLARK,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

Two  points  of  advantage  are  insisted  upon  in  the  improvement 
covered  by  claim  3  as  involving  invention  as  distinguished  from 
mere  mechanical  improvement,  such  as  would  be  apparent  to  any 
one  skilled  in  the  art.  The  advantages  are  described  by  one  of  the 
machinists,  introduce  as  a  witness  as  being: 

TThe  great  strength  and  durabfUty  of  Ibe  Jack,  tbe  constmctlon  ^rlng 
ED  extra  length  of  bearing  or  wearing  surface,  and  greet  strength  betwe« 
tbe  pawl  body  and  Its  shaft  The  strength  In  the  support  for  tbe  pawl  was 
obtained  by  the  seating  of  this  shaft  for  Its  full  length  In  tbe  handle,  the 
pawl  shaft  being  supported  In  a  curved  seat  for  the  full  width  of  the  pawl, 
and.  In  addition  to  that,  in  the  same  seat  extending  Into  the  bearings  or  side 
plates,  which  held  the  pawl  into  the  seat" 

With  reference  to  this  asseited  improvement  over  anything  found 
in  the  prior  state  of  the  art,  the  learned  judge,  presiding  in  tbe  cir- 
cuit court,  said : 

'TThe  Ideu  of  a  lever  with  its  Inner  end  comirased  of  a  stem  with  a  curved 
teat  presents  no  novelty,  but  this  patent  presents  tbe  first  Instance  called  to 
Hie  attention  of  the  court  in  which  this  seat  la  extended  and  the  long  bearing 
obtained  by  leogtbeiUng  the  pawl  shafts  so  that  they  extend  Into  the  side 
plates.  The  play  of  tbe  pawls  In  the  complainant's  device  Is  not  restricted. 
The  pawls  are  held  firmly  In  place,  and  the  seat  is  extended  by  means  of 
tbe  side  plates  the  fnll  length  of  tbe  bearings  and  pawls.  This  result  had 
been  soaght,  but  not  attained,  before  the  Issue  of  tbe  patent  to  Barrett,  and 
the  proof  shows  that  the  lifting  Jack  made  after  this  imtent  practically  dls- 
idaced  all  prevlons  Jacks.  In  the  Otstot  patent  there  is  no  'stem  provided 
with  curved  seats  and  side  plates  having  openings  In  line  with  such  seats,' 
nor  pawls  'having  their  pivotal  shafts  formed  Integral  with  their  lower  ends,* 
said  shafts  being  constructed  to  fit  in  tbe  openings  in  the  side  pistes  and  In 
the  seats  In  tbe  stem  and  have  a  firm  bearing  therein.  *  *  -  *  The  Mclntyre 
and  other  patents  Introduced  do  not  anticipate  the  tbird  claim  of  complainant's 
patent,  and,  although  tbe  step  from  tbe  previous  devices  was  a  short  one.  It 
was  the  all-Important  step,  and  shows  mere  than  mechanical  skill  which 
had  been  expended  on  the  previous  long  line  of  lifting  jacks  displayed  In 
tbe  patent  office.  I  find  the  complainant's  patent  valid." 

And  tbe  circuit  court  disposed  of  the  question  of  infringement  by 
saying : 

"The  defendant's  Jade  Is  a  copy  of  the  complainant's,  except  that  tbe  stem 
is  split  in  the  eentv,  and  then  riveted  together,  and  it  has  only  one  separable 
side  plate  Instead  of  two;  but  everything  contained  in  the  third  claim  of 
complalnanf  B  patent  is  found  Id  the  defendant's  Jack,  and  tbe  imitation  has 
not  even  ^ught  to  be  disguised." 

The  peculiar  advantages  in  the  handle  and  pawl  construction  in 
suit  and  relied  on  in  the  argument  at  bar  were  said  to  be  in  that  fea- 
ture of  the  construction  by  which  the  pawl  shafts  were  made  integral 
with  the  pawls  and  extended  beyond  them,  resting  in  the  curved  seats 
in  the  hand  lever  and  within  side  plates,  by  which  they  are  held  secure- 
ly in  tbe  curved  seats,  thereby  providing  for  a  fuU  and  free  swing  o£ 
the  pawls,  and  a  solid  support  of  the  pawl  upon  the  hand  lever 
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directly  under  the  body  of  the  pawl,  this  being  of  greater  width 
than  the  pawl  body,  because  the  pawl  shafts  extend  out  into  the 
bearings;  the  combination  making  a  firm  and  durable  connection, 
capable  of  sustaining  the  heavy  loads,  jolts,  and  strains  to  which 
lifting  jacks  are  constantly  subjected  in  practical  use.  Stated  in  an- 
other form:  It  is  claimed  that  in  practical  operation,  by  means  of 
the  broad  seat  for  the  pawl  shafts,  which  are  formed  integral  with 
the  pawls  and  extend  into  the  side  plates,  the  combination  sustains 
great  weight  and  strain,  and  avoids  "shearing  strain"  by  retaining  the 
pawl  in  position,  and  thereby  avoiding  the  danger  of  breaking  by  strik- 
ing against  the  sides  of  the  seats  for  the  pawl  shafts.  The  evidence 
does  disclose  that  the  operative  machine  made  under  the  patent  in 
practical  use  does  sustain  great  weight,  and  the  danger  of  accident 
from  breaking  down,  whether  from  direct  weight  or  "shearing 
strain,"  is  prevented,  or  much  diminished.  As  the  general  construe* 
tion  and  practical  use  of  this  and  other  lifting  jacks  are  well  under- 
stood, a  more  particular  statement  of  the  case  or  description  of  this 
and  other  devices  is  not  deemed  necessary. 

Certain  questions  were  made  on  argument  in  this  court  in  rela- 
tion to  rulings  in  the  court  below  on  the  admission  of  parts  of  the 
evidence.  The  record  does  not  disclose,  however,  what  ruling  was 
made  in  the  court  below,  nor  does  it  disclose  that  particular  ex- 
ception was  taken  and  reserved,  and  there  is  no  specific  assignment 
of  error  on  this  ground.  It  is  assumed  that  the  practice  in  this 
court  is  similar  to  what  is  said  to  be  the  practice  on  appeal  in  the 
supreme  court  of  the  state  of  Michigan  in  equity  cases,  under  which 
error  in  the  admission  or  rejection  of  evidence  may  be  relied  on  for 
reversal  without  any  assignment  of  error,  and  without  the  record 
showing  any  specific  ruling  in  the  court  below  on  which  such  error 
is  assigned.  But  the  supreme  court  of  the  United  States  as  early 
as  1791  adopted  the  system  of  appellate  procedure  of  the  court  of 
chancery  in  England  as  outlines  for  its  practice  on  appeals  in  equity, 
and  the  practice  and  procedure  on  appeals  in  equity  are  the  same 
as  those  of  the  English  system,  as  changed  and  modified  by  the 
rules  of  the  supreme  court  of  the  United  States  or  by  act  of  con- 
gress. And  the  system  of  procedure  on  appeal  in  the  supreme 
court  of  the  United  States,  with  such  rules  as  have  been  adopted 
by  the  circuit  court  of  appeals,  constitute  the  system  of  procedure 
in  the  circuit  courts  of  appeals ;  those  courts  having,  by  rule,  adopted 
the  practice  in  the  supreme  court  of  the  United  States,  so  far  as  the 
same  shall  be  applicable.  Under  rule  35  of  the  United  States  su- 
preme court  (11  Sup.  Ct.  iii.)  and  under  rule  11  of  the  circuit  court 
of  appeals  (31  C.  C.  A.  cxlvi.,  90  Fed.  cxlvi.)  regulating  the  prac- 
tice in  this  court,  when  the  error  alleged  is  to  the  admission  or  re- 
jection of  evidence,  there  must  not  only  be  an  assignment  of  error, 
but  this  assignment  is  required  to  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  It  is  needless  to  add  what  is  plainly 
evident,  and  expressly  declared  on  the  face  of  the  rule,  that  it  ap- 
plies equally  to  a  case  brought  to  this  court  for  review  on  appeal 
in  equity  or  on  writ  of  error  at  law.  Moreover,  rule  13  of  the 
supreme  court  of  the  United  States  (3  Sup.  Ct  x.)  declares  that: 
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"IQ  fill  cases  In  eqnltr  or  admiralty  heard  In  this  conrt  do  objection  aball 
henaft«'  be  allowed  to  be  taken  to  the  admissibility  of  any  depraition.  deed, 
grant  or  ctber  exhibit  found  in  the  record  as  evidence,  Qnless  objection  was 
token  thereto  In  the  court  below  and  entered  of  record,  bnt  the  saine  shall 
othwwise  be  deemed  to  have  been  admitted  by  consent" 

And  this  rule  has  been  expressly  adopted  in  rule  12  of  the  cir- 
cuit courts  of  appeals  (31  C.  C.  A.  clii.,  90  Fed.  clii.),  under  which 
it  has  been  decided  that  an  objection  made  for  the  first  time  on  ap- 
peal to  the  admissibility  of  any  exhibit  is  unavailing.  Sugar  Refin- 
ing Co.  V.  Punch,  20  C.  C.  A.  61,  73  Fed.  844.  The  purpose  of  these 
rules,  and  their  bearing  and  effect  on  the  practice  in  this  court,  are 
quite  evident.  As  the  record  discloses  no  exception  or  mlingf  in 
tne  court  below,  and  there  is  ne  assignment  of  error  in  this  court, 
the  questions  su^ested  are  not  open  to  consideration  on  this  ap^ 
peal.  Randolph  v.  Allen,  19  C.  C.  A.  353,  73  Fed.  23;  Supreme 
Council  Catholic  Knights  of  America  v.  Fidelity  &  Casualty  Co. 
of  New  York,  11  C.  C.  A.  96,  63  Fed.  48;  Farrar  v.  Churchill,  135 
U.  S.  609,  io  Sup.  Ct.  771,  34  L.  Ed.  246. 

With  reference  to  the  question  of  infringement  we  need  only 
say  that  we  concur  in  the  view  that  the  lifting  jack  made  by  the 
defendant  is  for  every  substantial  purpose  a  mere  copy  of  the  com- 
plainant's structure.  Practically  speaking,  it  is  quite  evident  that 
the  stem  is  simply  split  in  the  center,  the  parts  separately  made, 
and  then  united  by  being  firmly  riveted  together,  and  that  the  parts 
thus  united  effect  the  same  resuh,  and  in  substantially  the  same 
way.  An  infringement  by  the  defendant  is  not  thereby  escaped. 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  36  C.  C.  A.  375,  94 
Fed.  524;  Sessions  v.  Gould  (C.  C.)  49  Fed.  855.  The  fact  of  in- 
fringement is  too  plainly  evident  to  admit  of  extended  discussion  or 
treatment,  and  this  issue  may  be  dismissed  with  the  statement  that 
infringement  is  quite  dear  upon  the  record. 

In  regard  to  the  question  of  validity  it  is  evident  that  the  patent 
described  in  claim  3  is  a  very  narrow  one  in  view  of  the  prior  art, 
and  must  be  so  construed,  and  that  the  issue  is  close.  In  prac- 
tical use  it  is  obviously  true  and  necessary  that  a  lifting  jack  be 
constantly  subjected  to  the  strain  of  great  weight  and  to  the  force 
of  heavy  jolts.  It  is  of  primary  importance,  therefore,  that  a  lift- 
ing machine  or  device,  such  as  the  jack  in  question,  should  be  so 
devised  and  constructed  as  to  sustain  much  strain  from  weight  and 
jolting.  Inspection  of  the  complainant's  structure  made  in  accord- 
ance with  claim  3  will  disclose  that  the  lever  with  its  inner  end  com- 
posed of  the  stem  provided  with  curved  seats  and  with  the  side  plates 
into  which  the  shaft  of  the  pawls  extend  with  a  firm  bearing  in  the 
openings  in  these  side  plates  and  in  the  seats  in  the  stems  is  well 
adapted  to  enable  the  shaft  to  sustain,  in  practical  use,  the  strain 
made  necessary  in  heavy  work.  Furthermore,  in  considering  the 
question  of  patentable  novelty  the  fact  that  the  complainant's  device 
was  at  once  successful,  and  that,  to  a  large  extent,  it  practically  dis- 
placed all  Ufting  jacks  in  previous  use,  must  be  regarded  as  a  circum- 
stance  of  ded&a  significance.  Such  circumstance  clearly  discloses 
the  meritoriousness  of  the  device  or  invention.  And  it  is  weU  set- 
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tied  that,  when  the  question  of  patentable  novehy  is  fairly  open  to 
doubt,  the  practical  success  of  the  device,  with  the  fact  that  it  dis- 
placed similar  devices  in  previous  use,  is  sufficient  to  turn  the  scale  in 
favor  of  the  invention,  and  to  sustain  it.  Smith  v.  Vulcanite  Co., 
93  U.  S.  486,  23  L.  Ed.  952;  Magowan  v.  Packing  Co.,  141  U.  S. 
333»  12  Sup.  Ct.  71,  35  L.  Ed.  781.  In  the  case  of  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  45  C.  C.  A. 
554,  106  Fed.  693,  Judge  Sanborn,  in  speaking  for  the  circuit  court 
of  appeals,  said : 

"The  patent  Itself  is  prima  facie  evidence  of  the  novelty  of  hlg  combina- 
tion, and,  If  that  issue  was  doubtfal,  this  presumptloD  would  entitle  It  to  a 
conBtnictlon  which  would  sustain.  In  reference  to  one  which  would  destroy, 
the  grant  It  erldences.  In  five  years  after  Hein  disclosed  his  Invention  and 
obtained  his  patent,  hlB  brake  beam  was  In  use  on  80  per  cent  of  the  rail- 
roads controlling  SS  per  cent,  of  the  cars  using  Iron  brake  beams  in  this 
country,  and  in  eleven  years  from  the  date  of  his  patent  more  than  1.000,000 
of  his  brake  beams  had  been  made  and  sold.  It  la  true  that  the  extensive 
use  of  a  machine  or  combination  which  Is  clearly  without  novelty  does  not 
dispense  with  that  statutory  requirement  and  that  It  will  not  alone  sustain 
a  patent  But  wfawe  the  question  of  novelty  l^  fairly  open  for  consld«:ati<Hi 
under  tbm  law,  the  fact  that  a  patoited  device  or  combination  has  displaced 
oUim  which  had  previously  been  used  to  perform  Its  function,  and  has 
gone  into  immediate  and  general  use.  Is  inregnant  and  perauaslTe  evidence 
tbat  it  involves  Invention." 

Numerous  cases  are  cited  as  supporting  this  statement  of  the  law. 
In  the  case  of  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.  it  was  declared  that  an  old  result  obtained  ia  a  more 
facile,  economical,  and  efficient  way  may  be  protected  by  patent  as 
securely  as  a  new  machine  or  composition  of  matter.  This  was  go- 
ing further  than  we  need  go  in  the  case  at  bar.  In  Hallock  v.  Davi- 
son (C.  C.)  107  Fed.  482,  it  was  said,  in  effect,  that  the  presumption 
in  favor  of  the  vahdity  of  a  patent  arising  from  its  issuance  is  much 
re-enforced  by  the  fact  that  the  patented  machine  was  the  first  of  its 
class  to  accomplish  successfully  the  purposes  intended,  and  that  it  had 
been  admittedly  copied  by  the  defendant.  "It  is  often  difficult,"  said 
Judge  Coxe,  "to  draw  the  line  between  invention  and  mechanical 
skill ;  but  when  the  court  has  to  deal  with  a  machine  which,  for  the 
fyrst  time,  has  achieved  success  after  a  long  line  of  failures,  which 
accomplishes  results  never  attained  before,  which  is  new  and  useful 
and  in  large  demand,  it  is  generally  safe  to  assert  that  the  man  who 
made  it  is  an  inventor,  and  not  a  mere  mechanic"  The  proposition 
that  courts  incline  to  sustain  a  patent  to  the  man  who  takes  the  final 
step  which  turns  failure  into  success  was  distinctly  and  emphatically 
recognized  in  the  case  of  The  Barbed  Wire  Patent  143  U.  S.  275,  Z2 
Sup.  Ct.  450,  36  L.  Ed.  161.  "Under  such  circumstances,"  said  Mr. 
Justice  Brown,  giving  the  o[ttnion  of  the  court,  "courts  have  not  been 
reluctant  to  sustain  a  patent  to  a  man  who  has  taken  the  final  step 
which  has  turned  a  failure  into  a  success.  In  the  law  of  patents  it 
is  the  last  step  that  wins."  So,  in  Topliil  v.  Topliff,  145  U.  S,  156,  12 
Sup.  Ct.  825,  36  L.  Ed.  658,  in  view  of  the  extensive  use  made  of  the 
invention,  wliich  was  for  an  improvement  in  connected  carriage 
springs,  the  invention  was  held  patentable  and  valid,  although  the 
question  was  regarded  as  by  no  means  free  from  doubt.   In  Krem- 
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entz  T.  Cottle  Co.,  148  U.  S.  556, 13  Sup.  Ct.  719,  37  I*.  Ed.  558,  the 
supreme  court  expressly  ai^oveid  the  case  of  the  Consolithited 
Brake-Shoe  Co.  v.  Detroit  Steel  &  Spring  Co.  (C  C.)  47  Fed.  894, 
in  which  Mr.  Justice  Brown  had  said : 

"When  the  other  facts  in  the  case  leave  the  qaestlon  of  Invention  In 
doubt,  the  fact  that  the  device  has  gone  Into  general  use,  and  has  displaced 
other  devices  which  had  previously  been  employed  for  analogous  qbsb,  Is 
sufficient  to  turn  the  scale  In  favor  of  the  existence  of  Invention." 

And  in  the  still  later  case  of  Manufacturing  Co.  v.  Adams,  151 
U.  S.  139, 14  Sui>.  Ct.  295, 38  L.  Ed.  103,  Mr.  Justice  Shiras,  speaking 
for  the  court,  said: 

"It  most  be  admitted  that  both  of  these  patents  granted  to  Augustas 
Adama,  one  in  1861,  the  other  In  188ft,  describe  mechanical  contrivances 
closely  resembling  the  Invention  In  question,  patented  by  H.  A.  Adams. 
October  IS.  1872.  There  Is  present  In  all  three  machines  a  rotating  shaft 
with  spurs  or  wings,  and  the  purpose  sought  to  be  effected  is  the  same. 
But.  as  vre  have  seen,  when  the  test  of  practical  success  Is  applied,  the  con- 
dnslon  is  favorable  to  the  last  patent.  Where  the  patented  invention  con- 
sIstB  of  an  improvement  of  machines  previously  erlatlng.  It  Is  not  always 
easy  to  point  out  what  It  Is  that  distinguishes  a  new  and  successful  machine 
from  an  old  and  Ineffectual  one-  But  when,  in  a  class  of  machines  so  wlddy 
used  as  those  In  question,  it  Is  made  to  appear  that  at  last,  after  repeated 
and  fntlle  attempts,  a  machine  has  been  contrived  which  accomplishes  the 
result  desired,  and  when  the  patent  office  has  granted  a  patent  to  the  suo- 
ceasfnl  inventor,  the  courts  should  not  he  ready  to  adopt  a  narrow  or  astute 
CMutmctlon,  teta]  to  tiie  grauti** 

It  is  manifestly  just  to  a  patient  and  meritorious  inventor  that  the 
court  should  be  careful  not  to  regard  with  too  much  importance 
the  mere  mechanical  resemblance  in  the  parts  of  the  combination, 
or  the  combination  as  a  whole,  to  the  neglect  of  the  result,  and  the 
success  and  efficient  with  which  the  object  aimed  at  is  accomplished. 

Upon  the  whole  case,  after  examination  of  prior  inventions  and 
patents,  we  conclude  that  the  structure  described  in  claim  3  of  the 
complainant's  patent  was  not  present  in  the  prior  patents  relied  on  as 
anticipating,  and  that,  practically,  the  desirable  result  accomplished 
by  the  complainant's  patent  and  the  method  in  which  this  is  done  are 
wanting  in  the  earlier  inventions  of  this  class.  While,  as  stated,  the 
patent  is  a  narrow  one,  we  think  it  is  valid  and  sustainable,  and  the 
decree  of  the  court  below  is  accordingly  affirmed. 


L  RAZLBOAm— Neoliokiicx— CosTRiBUTORT  NsaLioxNOB  —  Brakehait— Tbaok 

— EVTDEROB. 

nalntlff  was  a  Inmkeman.  As  his.  train  approached  a  side  track  wUeh 
It  waa  to  take  to  oiaUe  another  train  to  pass,  be,  la  12w  line  of  bli 
Antyt  was  to  go  forward  to  throw  the  switch.  There  had  been  a  ronway 
at  the  Bide  of  the  track  on  which  brakemen  were  accustomed  to  travel, 
and  when  plaintiff  saw  it  the  summer  before  It  and  the  track  were  In 
good  condition.  ShtHlly  before  the  Injury  the  track  had  been  raised,  and 
Hm  ballast  between  tlie  ties  had  not  been  r^laced,  but  the  spaces  were 
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filled  with  Bnow.  The  runway  was  covered  with  piles  of  slag,  and  wa» 
very  difficult  to  walk  on.  The  engineer  wanted  to  make  tba  side  track 
without  stopping  the  train.  When  the  train  had  slowed  down  to  one  or 
two  miles  an  hour,  plaintiff  alighted  from  the  pilot  and  ran  forward  to 
open  the  switch.  His  foot  slipped  between  the  ties,  where  be  was  helit 
fast,  and  be  was  run  over  and  Injured  by  the  engine.  Heli,  tbat  the 
questiona  of  defradanf  s  negligence  and  of  pJalntilTB  contributory  negli- 
gence were  tot  the  jury. 

&  6aHB— SDRROtntDTNO  ClRCDMSTANCBS— ETIDEKOE. 

Where  a  brakeman.  while  running  on  the  ties  In  front  of  a  moTing 
train,  the  runway  at  the  side  of  the  track  being  blocked,  to  open  a 
switch,  fell,  and  was  Injured,  testimony  that  the  engineer  told  talm  to 
burry  up,  and  get  off  the  front  end  of  the  engine,  and  get  the  switch 
over  as  soon  as  possible,  so  they  could  get  in  out  of  the  way  of  another 
train  without  stopping,  was  competent  as  a  circumstance  showing  the 
situation  under  which  the  brakeman  was  acting,  though  the  engineer 
did  not  have  authority  to  control  the  brakeman  as  tala  superior,  witbln 
the  terms  of  the  Ohio  statute. 

On  Rehearing. 

Before  LURTON,  DAY,  and  SEVERENS.  Circuit  Judges. 

DAY,  Circuit  Judge.  Tliis  case  was  heard  at  the  October  term,. 
1900,  and  is  reported  in  46  C.  C.  A.  683,  108  Fed.  986.  Upon  that 
hearing  we  reached  the  conchision  that  the  court  did  not  err  in  sub- 
mitting the  case  to  the  jury  upon  the  question  of  the  negligence  ot 
the  railroad  company  and  upon  the  alleged  contributory  negligence 
of  the  defendant  in  error.  The  rehearing  was  granted  upon  the 
questions  raised  as  to  the  admissibility  of  certain  testimony.  In 
view  of  the  importance  of  the  case,  however,  we  have  re-examined 
the  record,  and  have  ag^in  considered  the  case  as  developed  by  the 
testimony.  We  see  no  reason  to  change  the  conclusion  previously 
reached  that  the  case  was  one  to  be  submitted  to  the  jury,  and  that 
the  charge  of  the  trial  judge  was  not  open  to  objection  by  the  plain- 
tiff in  error.  The  testimony  tended  to  show  that  the  defendant  in 
error  was  a  brakeman  in  the  employ  of  the  railroad  company;  that 
upon  the  day  of  his  injury  he  was  upon  the  front  part  of  the  train, 
which  was  proceeding  westwardly  from  Youngstown  to  Kent  on  the 
line  of  the  railroad  of  the  plaintiff  in  error;  that  upon  nearing  Free- 
dom station  the  train  was  to  go  upon  a  side  track  to  permit  the 
passing  of  an  eastwardly  bound  train.  The  defendant  in  error,  being 
the  front  brakeman,  in  the  line  of  his  duty,  went  forward  for  the  pur- 
pose of  throwing  the  switch.  Approaching  this  switch,  upon  the 
northerly  side  of  the  track,  there  had  been  a  runway  upon  which 
brakemen  had  been  accustomed  to  travel.  The  summer  before  the 
injury,  which  occurred  in  December,  the  defendant  in  error  had  seen 
this  runway,  and  it,  as  well  as  the  track,  was  then  in  good  condition. 
Shortly  before  the  haf^ening  of  the  injury  the  track  had  been  raised, 
and  the  ballast  between  the  ties  was  not  replaced.  The  runway, 
which  sloped  off  at  the  point  of  the  accident,  was,  for  a  considerable 
distance,  covered  with  piles  of  slag,  rendering  it  very  difHcuIt  ta, 
travel  upon.  There  was  snow  upon  the  ground  at  the  time,  which- 
filled  up  the  spaces  between  the  ties.  Standing  upon  the  step  of  the 
pilot  of  the  engine,  the  defendant  in  error  observed  this  condition^ 
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and  when  the  engine  had  slackened  to  a  very  slow  rate  of  speed — 
barely  moving,  as  some  of  the  witnesses  say;  going  one  to  two 
miles  an  hour,  as  others  say — alighted  from  the  pilot,  and  stepped 
upon  the  ties  in  front  of  the  engine,  took  three  or  four  steps  forward, 
when  his  foot  slipped  between  the  ties,  where  he  was  held  fast,  and 
run  over  by  the  engine,  suffering  the  loss  of  the  lower  part  of  both 
legs.  In  view  of  this  state  of  the  case  and  the  guarded  charge  of  the 
court,  we  think  now,  as  we  did  upon  the  former  hearing,  that  it  was 
not  error  to  submit  to  the  jury  the  question  of  the  negligence  of  the 
railroad  company  in  failing  to  provide  a  reasonably  safe  place  for  the 
defendant  in  error  to  work,  as  well  also  the  alleged  negligence  of  the 
defendant  in  error  in  stepping  upon  the  track  in  front  of  an  engine 
in  view  of  the  situation,  and  the  fact  that  the  testimony  tended  to 
show  that  the  engine  was  running  very  slowly. 

Upon  the  rehearing  the  question  principally  argued  was  as  to  the 
admission  of  certain  testimony.  The  plaintiff,  being  on  the  stand  in 
his  own  behalf,  was  permitted  to  answer  the  question  as  to  what  he 
did  immediately  before  the  accident : 

What  If  anything,  did  be  [the  engineer]  say  to  you  about  niafclng  tbe 
switch?  A.  He  told  me  to  hurry  up,  and  go  out  In  front  ot  the  engine,  and 
get  off  the  front  end  of  the  engine,  and  get  the  switch  over  as  soon  as  pos- 
sible, so  we  could  get  In  out  of  the  way  of  Na  4  without  stopplag." 

The  weight  to  be  given  this  testimony  is  carefully  limited  by  the 
trial  judge  in  his  instructions  to  the  jury.   The  judge  said : 

"The  engineer  had  no  right  to  direct  him  to  do  an  obviously  dangerous 
thing,  and  the  engineer's  dtrection  would  not  Justify  him  in  doing  an  ob- 
Tlously  dangerous  thing.  Nothing  can  Justify  that,  unless,  possibly,  an 
em^gency  such  as  would  justify  a  conductor  In  undertaking  to  save  the 
Ufos  of  his  pasnei^erB.  But  It  he  said  he  was  In  a  hurry,  that  la  simply 
a  clrcumatance  constituting  part  of  the  situation  In  the  light  of  which  you 
will  look  at  this  question.  So  that  when  you  have  taken  all  the  circum- 
stances Just  as  they  were,  If  yon  think  he  exercised  that  care  und  caution 
that  ought  to  have  been  exercised  and  ought  to  be  expected  ot  a  reasonably 
prudent  man  In  Just  that  situation,  then  he  would  not  be  guilty  of  negligence, 
and  if  he  did  not  do  that  he  would  be;  and,  if  he  la  guilty  of  It,  it  defeats  hia 
suit." 

The  trial  judge  was  of  the  opinion  that  the  engineer  was  not  in  au- 
thority over  the  brakeman  in  such  wise  that  he  would  be  a  superior 
for  whose  negligence  the  railroad  company  could  be  held  responsible 
under  the  Ohio  statutes,  and  the  testimony  was  admitted  for  the 
sole  purpose  of  throwing  light  upon  the  alleged  contributory  negli- 
gence of  the  defendant  in  error.  For  this  purpose,  we  think,  it 
was  competent.  Negligence  consists  in  the  doing  of  that  which  a 
man  of  ordinary  prudence,  under  the  same  or  similar  circumstances, 
wotild  not  do,  or  in  not  doing  that  which  ordinary  prudence  requires 
in  the  same  or  similar  circumstances.  In  order  to  judge  of  the  con- 
duct of  an  individual  under  g^ven  conditi(His,  and  to  determine 
whether  the  same  is  or  is  not  negligence,  it  is  necessary  that  the 
trier  should  be  advised  of  the  very  situation  in  which  the  person 
charged  with  negligence  is  placed  at  the  time ;  for  it  is  in  the  light  of 
such  circumstances  that  his  conduct  must  be  judged.  The  question 
of  contributory  negligence  is  usually  one  of  fact,  and  only  becomes 
one  of  law  when  the  circumstances  are  such  that  fair-minded  men 
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can  draw  no  other  inference  than  that  of  negligence  from  the  conduct 
in  question.  There  is  no  exact  standard  of  conduct  which  will  deter- 
mine wheth«-  one  is  guilty  of  negligence,  applicable  to  all  cases.  It 
is  of  the  highest  importance  that  the  conduct  of  one  charged  with 
negligence  shall  be  viewed  in  the  light  of  the  situation  in  which 
he  is  placed  at  the  time.  In  this  case  it  appears  that  the  engineer 
who  made  this  statement  to  the  brakeman,  although  he  may  not 
have  been  a  superior  servant  for  whose  conduct  the  company  would 
be  responsible  under  the  Ohio  law,  nevertheless  was  clothed  with 
authority  to  direct  the  front  brakeman  to  turn  the  switch,  to  tell 
him  when  he  wished  thi?  to  be  done,  and  upon  receiving  such  direc- 
tions it  was  the  duty  of  the  brakeman  to  forward  for  that  purpose. 
It  is  true  that  no  such  direction  would  justify  the  brakeman  in  ex- 
posing himself  to  certain  injury  or  self-evident  danger  in  the  dis- 
charge of  his  duties.  It  was  a  circumstance,  however,  which,  with 
others,  was  entitled  to  weight  in  enabling  the  jury  to  determine 
whether  the  defendant  in  error,  in  choosing  to  go  upon  the  track 
in  front  of  the  locomotive  was  guilty  of  negligence  or  not.  The  con- 
dition of  the  runway,  the  apparent  smoothness  of  the  track,  the  slow 
rate  of  speed  at  which  the  engine  was  moving,  the  order  of  the 
engineer  to  act  promptly  in  throwing  the  switch  that  the  train 
might  go  upon  the  side  track  out  of  the  way  of  the  coming  train, 
were  all  pertinent  circumstances  to  enable  the  jury  to  determine 
the  situation,  and  the  conditions  under  which  the  defendant  in  error 
acted  at  the  time  of  his  injury.  The  charge  of  the  judge  carefully 
limited  the  admission  of  this  testimony  to  this  purpose.  It  was  not 
admitted  as  a  ground  of  recovery  against  the  railroad  company,  but 
solely  for  the  purpose  of  aiding  the  jury  in  determining  the  question 
of  contributory  negligence  on  the  part  of  the  defendant  in  error. 
In  Railroad  Co.  v.  Herrick,  49  Ohio  St.  25,  29  N.  E.  1052,  the  su- 
preme court  of  Ohio  held  it  competent  to  show  that  one  who  was 
charged  with  contributory  negligence  in  crossing  a  railroad  track  to 
take  a  train  upon  another  track  of  the  company  had  been  informed 
by  a  messenger  not  connected  with  the  railroad  company  that  the 
train  which  was  expected  upon  the  track  which  he  was  crossing  was 
late.  This  testimony  was  admitted,  not  to  show  negligence  on  the 
part  of  the  railroad  company,  but  for  the  purpose  of  enabling  the  jury 
to  weigh  the  conduct  of  the  plaintiff  in  t\ie  light  of  the  circumstances 
which  surrounded  him  at  the  time.  Limited  as  it  was  by  the  charge 
of  the  judge,  we  think  the  statement  of  the  engineer  was  competent. 

It  is  said  that  this  conclusion  is  in  direct  opposition  to  two  cases 
decided  in  the  supreme  court  of  the  United  States :  Railroad  Co.  v. 
Jones,  95  U.  S.,  439,  24  L.  Ed.  506,  and  Coyne  v.  Railroad  Co.,  133 
U.  S.,  372,  10  Sup.  Ct,  382,  33  L.  Ed.  651.  In  the  former  of  these 
cases  the  plaintiff,  who  was  a  laborer  on  a  work  train,  returning  from 
work  in  the  evening,  rode  upon  the  pilot  of  the  engine,  and  while 
there  was  injured  by  some  cars  standing  in  a  tunnel.  He  tried  to 
excuse  his  alleged  negligence  in  riding  in  such  a  place  by  lowing 
that  the  foreman  directed  him  to  "jump  on  anywhere;  that  they 
were  behind  time,  and  must  hurry."  The  supreme  court  held  that 
such  -direction  Was  no  excuse  ior  the  plaintiff  in  getting  oo  the  pilot 
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of  the  engine  when  there  was  ample  room  for  him  in  the  car,  and  that 
he  needlessly  exposed  himself  to  the  injury  which  was  due  to  his 
own  carelessness  and  folly.  In  the  Coyne  Case  the  action  was 
brought  to  recover  for  the  alleged  negligence  of  one  McDonald,  a 
boss,  under  whose  directions  the  plaintiff,  with  others,  was  engaged 
in  lifting  rails  to  a  flat  car.  McDonald  ordered  the  plaintiff  and 
others  to  make  haste,  and  they  commenced  to  lift  the  rails,  which 
they  were  accustomed  to  raise  by  concerted  action  upon  the  order 
of  McDonald,  but,  hurried,  and  agitated  by  the  curses  of  McDonald^ 
they  threw  the  rail  at  one  end  with  great  force,  and  at  the  other  with 
less  force,  so  that  it  struck  the  end  of  the  car,  and  fell,  injuring  the 
plaintiff.  The  supreme  court  held  that  there  was  nothing  in  this 
connection  to  show  the  negligence  of  McDonald,  but  that  the  testi- 
mony rather  tended  to  show  the  injury  to  have  resulted  to  the  plain- 
tiff because  of  the  failure  of  himself  and  fellow  servants  to  wait  for 
the  command  and  lift  together.  In  the  case  of  Railroad  Co.  v.  Ege- 
land,  163  U.  S.  93, 16  Sup.  Ct.  975, 41  L.  Ed.  83,  Mr.  Justice  Feckham 
states  the  reasons  upon  which  the  case  of  Railroad  Co.  v.  Jones, 
snpra,  was  decided,  and  also  holds  in  the  case  then  under  considera- 
tion that  it  was  competent  to  show  that  a  laborer  who  had  jumped 
from  a  moving  train,  receiving  injuries,  had  been  ordered  so  to  do 
by  the  foreman  in  charge,  and  that  this  direction  was  competent  to 
be  considered  by  the  jury  in  determining  whether  the  plaintiff  had 
been  guilty  of  negligence  contributing  to  the  injury.  It  is  true  that 
the  direction  to  jump  in  that  case  was  given  by  one  in  authority  over 
the  plaintiff.  In  the  case  at  bar  there  was  testimony  tending  to  show  • 
such  relation  between  the  engineer  and  the  brakeman  that  it  seems 
to  us  competent  to  permit  the  jury  to  consider  this  statement  as  a 
circumstance  in  determining  the  alleged  contributory  negligence  of 
the  i^aintiff. 

We  find  no  error  in  the  record  to  the  prejudice  of  the  plaintiff  in 
error,  and  the  judgment  will  be  affirmed. 


Knnnilt  Oourt  of  Appeals.  Elgbtb  Glrcnlt   Decembw  80.  1901) 

No.  1,537. 

L  Public  Lands— TiMBEK—CoTTiNa— Intent— Mibdemranor—Chahqh. 

Under  Rev.  St  1878,  |  2461,  20  Stat  89,  and  27  Stat  348,  making  It 
a  misdemeanor  for  any  person  to  cut  timber  on  any  lands  of  tbe 
ITnlted  States  situate  In  any  of  the  pnbllc-land  states  witb  Intent  to 
export  or  dispose  of  tbe  same,  where  the  cutting  is  admitted,  tbe  only 
Intent  necessary  to  sbow  Is  tbe  Intent  to  export  or  dispose  of  the  tim- 
ber. 

1,  Sajik— ErmBKCB— PtmcHASE  or  Other  Lands. 

On  tbe  trial  of  one  accused  of  unlawfully  catting  timber  on  land  of 
tbe  United  States,  evidence  tbat  about  tbe  time  of  the  cutting  defend- 
ant purchased  end  paid  for  tbe  full  quantity  of  similar  land,  which  be 
could  purchase  under  the  act  of  June  3,  1878,  Is  Inadmissible  to  sboir 
fbat  be  woidd  not  Intentionally  commit  a  trespass. 
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IL  Sajib — Violation  of  Law — Custom. 

On  the  trial  of  one  accused  of  unlawfully  cutting  timber  on  land  of 
the  United  States,  evidence  of  a  custom  in  that  locality,  known  to  the 
general  land  office,  of  entering  on  land  and  catting  the  timber  there- 
from before  patent  was  obtained,  Is  Inadmissildet  since  a  coatom  to 
violate  the  law  cannot  Jnstlfr  Itself. 

4.  Baue — Honest  Intent. 

Where  defendant  unlawfully  cat  timber  on  public  land,  the  fact  that 
he  acted  In  accordance  with  a  general  custom  in  that  localltv  is  an*' 
evldrace  of  an  honest  Intent  on  his  purt 


Where  defendant  unlawfully  cut  timber  on  public  land,  the  fact  that 
before  cutting  he  endeavored  to  ascertain  whether  the  land  wom  aur* 
veyed,  and  also  -notlQed  a  special  agent  of  the  government  that  he  was 
cutting  the  timber,  and  was  not  warned  off  for  three  weeks,  la  not  evt- 
dence  of  an  honest  intrat. 

6l  Baub— Chabge. 

On  the  trial  of  defendant  for  unlawfully  cnttlttg  timber  on  public 
land,  the  court  charged  tbat,  In  order  to  convict  the  Jury  must  And 
that  there  existed  fn  bis  mind  a  willful  and  wrongful  purpose  to  obtain, 
the  timber  In  violation  of  law;  and  that  If  he  entered  on  public  land 
knowing  it  was  such,  without  having  compiled  with  the  provisions  of 
law  giving  blm  a  right  to  do  so.  and  cut  timber  therefrom,  they  would 
be  authorized  to  find  the  requisite  criminal  Intent  Hcli,  tbat  sach. 
charge  fairly  stated  the  law.  and  was  as  favorable  to  defendant  as  he 
was  entitled  to. 

7.  Samk — Evidence— Intent. 

Where  defendant  admits  that  he  had  cut  timber  on  300  acres  of  un- 
anrveyed  government  land,  to  which  he  had  no  dalm  or  color  of  title, 
and  ttiere  is  evidence  that  be  was  informed  by  the  register  of  the  land 

ofBce  that  he  could  not  acquire  title  because  the  lands  were  not  open 
to  entry,  and  that  he  promised  hia  workmen  that  he  would  stand  be- 
tween them  and  the  government  snd  that  be  had  fully  exhausted  all 
his  privileges  of  purchasing  such  lands,  the  Intent  constituting  the 
otFense  of  unlawfully  cutting  timber  on  government  land,  defined  by 
Bev.  St  S  2461,  and  Act  June  3,  1878,  is  suCBcleDtly  shown. 

8.  Bahb  —Application  to  Purchase — Right  to  Cot  Timber  before  Patent — 

License  to  Cut. 

An  occupant  of  a  mineral  claim,  who  has  applied  for  a  patent  before 
tiie  pnrcluise  price  is  paid  and  before  he  receives  a  certificate,  has  no 
right  to  cut  the  timber  on  such  claim  with  intent  to  export  or  remore 
flie  same,  and  a  license  from  him  to  so  cut  the  timber  ^ves  no  pro- 
tection to  the  licensee  as  against  the  government 

9l  Same — Mineral  Claim— Separation  prom  PrsLic  Domain. 

The  exclusive  right  to  occupy  and  work  a  mineral  claim,  given  to 
the  locator  by  the  mining  laws  during  bis  occupancy,  does  not  segre- 
gate such  claim  from  the  public  domuin,  so  as  to  exclude  such  land 
from  the  operation  of  Rev.  St  fi  2461,  20  Stat  89,  and  27  Stat  348. 
making  It  a  misdemeanor  for  any  person  to  cut  timber  tm  the  public 
lands. 


In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Wyoming. 

Willard  Teller  (Clayton  C.  Dorsey,  on  the  brieQ,  for  plaintiff  in 
error. 

Timothy  F.  Burke,  for  the  United  States. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS. 
District  Judge. 


6k  Same. 
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ADAMS,  District  Judge.  On  November  25,  1899,  a  criminal 
information  was  filed  in  the  district  court  of  the  United  States  for 
the  district  of  Wyoming  against  John  C.  Teller,  the  plaintiff  in  error, 
charging  him  with  having,  between  January  and  September  of  the 
year  1898,  willfully  and  tmlawfuUy  cut  and  procured  to  be  cut  150,- 
000  feet  of  timber  growing  on  the  public  lands  of  the  United  States 
in  said  district,  with  intent  to  export  and  dispose  of  the  same.  In 
due  course  a  trial  was  had,  the  defendant  found  guilty,  and  sentenced 
to  pay  a  fine  of  $1,000. 

The  statutes  under  which  this  information  was  lodged — Rev.  St. 
1878,  §  2461 ;  Act  June  3,  1878  (20  Stat.  89) ;  and  Act  Aug.  4,  1892 
(27  Stat.  348) — make  it  a  misdemeanor  for  any  person  to  cut  or 
procure  to  be  cut  timber  growing  on  any  lands  of  the  United  States 
situate  in  any  of  the  "public-land  States"  with  intent  to  export  or 
dispose  of  the  same.  The  defendant  is  accused  of  cutting  timber 
from  two  certain  tracts  of  public  land  in  Carbon  county,  Wyo.,  one 
located  on  Cottonwood  creek,  and  supposed  to  have  been  land  sub- 
ject to  entry  and  sale  under  the  act  of  June  3,  1878,  commonly 
known  as  the  "Stone  and  Timber  Act,"  and  the  other  being  a  cer- 
tain mining  claim  known  as  the  "Montezuma  Placer."  The  record 
shows  that  an  admission  was  made  by  the  defendant  at  the  trial 
"that  he  cut  timber  on  300  acres  of  unsurveyed  government  land  to 
which  he  had  no  claim  or  color  of  title."  This  admission  relates 
to  the  cutting  on  the  first-mentioned  tract,  located  on  Cottonwood 
creek.  The  trial  court  charged  the  jury  that,  before  they  could 
convict  the  defendant,  they  must  find  that  there  existed  in  his  mind 
"a  willfull  and  wrongful  purpose  to  obtain  the  timber  in  violation 
of  the  law" ;  and  also  that,  "if  the  defendant  entered  upon  the  lands 
of  the  United  States,  knowing  the  same  to  be  a  part  of  the  public 
domain  of  the  United  States,  and  without  complying  with  the  re- 
quirements of  the  statute,  or  attempting  to  do  so,  cut,  or  caused 
to  be  cut,  timber  growing  thereon,  you  will  be  authorized  to  find 
that  such  cutting  was  wilUuU  and  intentional,  and  if  you  do  so  find 
the  defendant  would  be  guilty,  and  you  should  say  so  in  your  ver- 
dict." In  other  words,  the  trial  court  practically  instructed  the  jury 
that  the  intentional  cutting  of  timber  found  growing  on  lands  known 
by  the  person  cutting  the  same  to  be  a  part  of  the  public  domain 
constituted  a  misdemeanor  denounced  by  law.  The  defendant  takes 
issue  with  this  declaration,  and  contends  that  the  jury  should  have 
been  told  that  there  must  have  been  an  actual  evil  or  criminal  intent, 
or  bad  purpose,  amounting  to  moral  culpability,  in  order  to  convict, 
and  that  the  court  erred  in  excluding  evidence  tending  to  show  that 
the  defendant,  although  cutting  timber  from  lands  known  by  him  to 
have  been  public  lands^  cut  the  same  with  an  honest  purpose.  The 
particular  facts  offered  to  be  proved  and  relied  on  by  defendant  to  es- 
tablish such  honest  purpose  with  respect  to  the  cutting  from  the 
first-menrioned  land  are  as  follows:  In  June,  189S,  the  defendant 
entered  160  acres,  and  four  other  persons  each  entered  160  acres 
of  the  same  character  of  lands  lying  in  the  near  vicinity  to  those 
upon  Cottonwood  creek  now  in  question,  for  which  defendant  paid 
to  the  United  States  the  price  required  by  the  stone  and  timber 
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act,  namdy,  $2.50  per  acre,  or  a  total  of  $2,400.  Defendant's  coun- 
sel contend  that  such  purchase  by  him  of  similar  lands  and  pa>-ment 
therefor  at  about  tl^e  same  time  as  is  laid  in  the  information  is  a 

circumstance  which  ought  to  have  gone  to  the  jury  as  evidence  that 
he  would  not  intentionally  commit  a  trespass  for  the  sake  of  ob- 
taining timber  of  the  same  character  a  short  distance  away.  We  en- 
tirely fail  to  appreciate  the  force  of  this  contention.  The  act  of 
June  3,  1878,  supra,  provides  in  express  terms  that  the  timber  lands 
therein  contemplated  may  be  sold  to  citizens  "in  quantities  not  ex- 
ceeding 160  acres  to  any  one  person  or  association  of  persons." 
Defendant  had  already  purchased  his  full  limit  of  160  acres,  if,  indeed, 
he  had  not  indirectly  secured  the  four  other  quarter'  sections  above 
referred  to ;  and,  conceding  that  he  had  paid  for  that  land,  it  cannot 
be  that  such  fact  would  have  any  tendency  to  show  that  he  had  an 
honest  purpose  in  trying  to  appropriate  other  lands.  He  had  ex- 
hausted his  right  already,  and  he  knew  it,  and  such  evidence,  in  our 
opinion,  would  tend  to  impugn  the  motive  of  defendant  in  trying 
to  secure  other  forbidden  lands,  rather  than  palliate  his  conduct 
in  so  doing. 

It '  is  next  urged  that  the  court  erred  in  excluding  evidence  of 
a  custom  prevailing  in  the  vicinity  where  the  offense  was  committed 
of  entering  upon  land  and  immediately  proceeding  to  cut  timber 
therefrom  before  patent  was  obtained,  and  wiiile  proceedings  to  se- 
cure the  same  were  pending,  and  that  the  custom  was  known  to  the 
general  land  ofhce.  This  evidence  of  custom  was  offered  in  connec- 
tion with  an  avowal  by  the  defendant  of  his  intention  at  the  time 
he  commenced  cutting  timber  on  the  tract  in  question  to  purchase 
the  same  afterwards  from  the  government.  We  entirely  agree  with 
the  trial  court  that  this  evidence  was  incompetent.  A  general  cus- 
tom to  violate  the  law  cannot,  on  any  principles  of  morality  or  law, 
justify  itself.  Neither  can  it  Justify  an  individual  instance  of  viola- 
tion of  the  law.  Neither  can  knowledge  of  such  violation  by  an 
agent  of  the  United  States  excuse  or  justify  it.  If  it  were  other- 
wise, then  the  register  of  the  land  office  at  Cheyenne,  or  any  other 
agent  of  the  government,  and  certainly  the  commissioner  of  the 
general  land  office  at  Washington,  could  annul  any  act  of  congress 
at  pleasure.  But  it  may  be  said  these  observations  do  not  meet 
the  argument  that  such  custom,  known  to  defendant,  and  acted 
upon  by  him,  is  evidence  of  an  honest  intent  and  purpose  on  his 
part  in  doing  that  which  was  customary.  Every  person  is  supposed 
and  must  be  held  to  know  the  law.  Any  laxity  in  enforcing  this 
axiomatic  and  fundamental  rule  would  lead  to  endless  disorder  and 
crime.  Teller,  therefore,  knew,  or  must  be  held  to  have  known, 
that  any  such  custom  as  is  claimed  in  his  behalf  was  an  unlawful 
custom,  amounting  in  and  of  itself  to  a  violation  of  law,  and  it  must 
also  be  held,  in  the  light  of  the  facts  disclosed  by  this  record,  that 
any  such  custom,  if  lawful  and  competent  in  other  cases,  could 
not  be  of  any  avail  to  him,  because,  as  just  seen,  he  had  already 
exhausted  his  full  privilege  of  purchasing  timber  land  under  the 
act  of  1S78,  and  could  not  directly,  in  the  manner  prescribed  by- 
congress,  or  in  any  other  manner,  lawfully  acquire  any  more.  If 
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he  could  not  do  it  directly  or  lawfully,  it  is  impossible  for  us  to  con- 
ceive how  he  can  shelter  himself  under  a  general  custom,  and  thereby 
justify  himself  in  the  attempt  to  accomplish  the  same  pnrpc»e  in- 
directly and  unlawfully. 

In  the  case  of  U.  S.  v.  Mock,  I4<)  U.  S.  273,  13  Sup.  Ct.  848,  37 
h.  Ed.  732,  the  supreme  court  considered  a  case  of  trespass  for  cut- 
ting and  carrying  away  timber  from  public  lands.  The  trial  court 
had  charged  the  jury  as  follows: 

la  a  matter  of  history  tbat  the  goTernment  permitted  the  early  plo- 
neers,  as  tbey  wait  ahead  to  mate  their  homes  for  themselrea,  to  go  on 
the  public  domain,  and  take  such  timber  as  was  necessary  for  domestic 
use;  and.  altbongh  there  never  was  any  law  or  license  to  that  efTect,  it  was 
done  with  knowledge  of  every  department  of  the  govemment,  legislative, 
Jadlclal,  and  executive.  •  *  •  While  I  wish  yon  to  understand  that  I 
am  not  aware  of  any  license  having  ever  been  given  in  the  last  sixty  years 
to  any  party  to  go  on  the  pnbllc  domain  and  cut  timber,  no  court  has  ever 
hdd,  and  no  court  would  be  justified  in  holding,  that  these  men  were  all 
(xlmlnals  who  went  on  and  put  up  a  little  mill  for  the  purpose  of  aiding 
their  neighbors  In  procuring  lumber  for  domestic  purposes." 

The  court,  speaking  by  Mr.  Justice  Brewer,  commenting  on  the 
foregoing  observations  of  the  trial  court,  says : 

"The  speclflc  portions  [of  the  charge]  to  which  the  attention  of  the  court 
was  called  at  the  time  and  exceptions  taken  are  that  which  refers  to  the 
history  of  the  attltnde  of  the  government  towards  pioneers  and  others  who 
took  timber  from  government  lands  for  domestic  use,  and  that  which  de- 
dared  tbat  no  verdict  could  be  returned  In  favor  of  the  government  except 
t6r  the  value  of  tbe  lumber  manufactured.  In  these  there  was  obvious 
error.  •  •  •  Nor  were  the  observations  of  the  court  In  reference  to  tbe 
attitude  of  tbe  gov^ment  justifiable.  Whatever  propriety  tiiere  might 
be  in  mc-h  a  referaice  In  a  case  in  wbh^  It  appeared  tbat  the  defendant 
had  simply  cut  timber  for  his  own  use,  or  the  Improvement  on  bis  own 
land,  or  development  of  bis  own  mine  (and  In  respect  to  that  matter,  aa 
It  is  not  before  us,  we  express  no  opinion),  there  certainly  was  none  In 
suggesting  that  tbe  attitude  of  the  government  upheld  or  countenanced  a 
party  going  into  tbe  busluess  of  cutting  and  carrying  off  timber  from  gov- 
eromeot  land,  manufacturing  It  Into  lumber,  and  selling  It  for  profit" 

The  principles  enunciated  in  that  case  are,  in  our  opinion,  irrecon- 
cilable with  the  claims  of  defendant's  counsel  in  this  case. 

'Hie  defendant  contends  that  the  facts  shown  by  the  record  that  he 
endeavored,  prior  to  cutting  any  tin:A)er  on  the  land  in  question,  to 
ascertain  whether  the  land  had  been  surveyed;  that  while  at  work 
catting  the  timber  he  notified  one  Abbott,  a  special  agent  of  the 
government,  that  he  was  so  doing;  that  he  received  no  notice  to 
quit  for  three  weeks  thereafter, — constitute  evidence  of  an  honest 
purpose  on  his  part,  and  should  have  been  submitted  to  the  jury 
on  that  issue.  The  principles  hereinbefore  discussed  are,  we  think, 
entirely  applicable  to  this  last  contention.  Tt^e  land  was  unques- 
tionably unsurveyed  public  land,  and,  if  defendant  had  prosecuted 
his  alleged  honest  pwpose  far  enough,  he  would  have  ascertained 
^t  fact.  But  whether  he  knew  or  could  have  known  that  it  was 
nnsorveyed  public  land  was  immaterial.  All  that  he  was  required 
to  know  was  that  it  was  public  land,  surveyed  or  unsurveyed,  and, 
if  he  knew  that, — which  unquestionably  he  did, — the  fact  that  he 
endeavored  to  find  out  whether  it  was  surveyed  or  not  was  quite 
immaterial;  and  certain^  the  toleration  of  a  trespass  for  three 
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weeks — or  for  any  time,  for  that  matter — by  a  special  agent  of  the 
government,  whose  duty  it  was  not  to  tolerate  it  at  all,  can  be  of 
no  avail  to  a  trespasser  by  way  of  showing  that  his  trespassing  was 
done  with  an  honest  purpose. 

So  far  we  have  treated  the  several  contentions  of  defendant's 
counsel  as  if  it  was  competent  for  him  to  disprove  an  actual  bad 
purpose  or  evil  intent;  in  other  words,  as  if  it  was  incumbent 
on  the  government  to  show  a  bad  purpose  or  evil  motive  in  the  mind 
of  the  defendant  in  committing  the  trespass  complained  of.  We  have 
considered  the  excluded  testimony  on  that  theory  (and  even  on  that 
theory  we  have  been  unable  to  find  any  substantial  error  in  the 
rulings  of  the  court),  but  in  so  doing  we  have  given  the  defendant 
the  benefit  of  a  position  which,  in  our  opinion,  is  unwarranted  by 
the- law.  For  the  purpose  of  protecting  the  public  domain  from 
the  invasion  of  trespassers,  congress  denounced  as  a  crime  the  cut- 
ting of  timber  on  public  land  "with  the  intent  to  export  and  dis- 
pose of  the  same."  This  is  the  intent  that  is  made  criminal  by  the 
law,  and  the  only  intent  necessary  to  establish  the  crime  in  a  given 
case.  This  intent  is  fully  admitted  in  the  present  case.  It  is  un- 
disputed that  the  defendant  cut  the  timber  in  question  for  the  pur- 
pose of  fulfilling  a  contract  with  the  receivers  of  the  Union  Pacific 
Railroad  Company  for  the  delivery  of  250,000  ties  at  Ft.  Steele. 
It  has  been  held  by  the  supreme  court  in  Stone  v.  U.  S.,  167  U.  S. 
188,  17  Sup.  Ct.  778,  43  L.  Ed.  127,  that  it  is  necessary  in  prosecu- 
tions under  the  statute  now  in  question  to  prove  a  criminal  intent^ 
"or  at  least  that  [defendant]  knew  the  timber  to  be  the  property 
of  the  United  States."  The  elements  of  the  offense  charged  ag^nst 
the  defendant  are  three  in  number:  (i)  Cutting  timber;  (2)  from 
land  known  to  be  public  land ;  and  (3)  with  intent  to  export  or  dis- 
pose of  the  same.  These  three  elements  concurring,  the  crime,  in 
our  opinion,  is  complete,  and  the  jury  would  be  fully  justified  in 
finding — and,  indeed,  it  would  be  their  duty  to  find — all  the  criminal 
intent  required  by  the  act. 

The  trial  court  charged  the  jury  that,  in  order  to  convict,  they 
must  find  that  there  existed  in  the  mind  of  the  defendant  a  "willful 
and  wrongful  purpose  to  obtain  the  timber  in  violation  of  the  law." 
Taken  by  itself,  this  portion  of  the  charge  would  have  been  mis- 
leading; but,  taken  in  connection  with  other  portions  of  the  charge^ 
to  the  effect  that,  if  the  defendant  entered  upon  public  land  know- 
ing it  was  such,  without  having  complied  with  the  provisions  of  the 
law  giving  him  a  right  to  do  so,  and  cut  timber  therefrom,  the  jury 
would  be  authorized  therefrom  to  find  the  requisite  criminal  intent, 
it  fairly  stated  the  law  to  the  jury,  and  certainly  as  favorable  to  the 
defendant  as  he  was  entitled.  The  admission  of  the  defendant  at 
the  trial  that  he  had  cut  timber  on  300  acres  of  unsurveyed  govern- 
ment land  to  which  he  had  no  claim  or  color  of  title ;  the  evidence 
of  E.  M.  Johnston,  register  of  the  land  office  at  Cheyenne,  that  he 
had  informed  the  defendant,  prior  to  his  cutting  the  timber,  that 
he  could  not  acquire  title  to  the  lands,  because  they  were  not  open 
to  entry;  the  testimony  tending  to  show  that  defendant  promised 
his  worlanen,  when  they  called  his  attention  to  the  fact  tbat  the- 
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lands  were  public  lands,  to  stand  between  them  and  the  govern- 
ment ;  and  the  further  important  fact  that  defendant  had  fully  ex- 
hausted all  his  privileges  of  purchasing  land  under  the  stone  and 
timber  act, — all  conduce  to  show,  and,  in  our  opinion,  satisfac- 
torily show,  that  defendant  well  knew  the  land  was  public  land, 
and  had  all  the  criminal  intent  required  by  section  2461,  Rev.  St., 
and  the  act  of  June  3,  1878,  to  constitute  the  offense  there  de- 
nounced. In  our  opinion,  none  of  the  facts  reUed  upon  by  him  as 
evidence  of  an  innocent  intent  or  purpose  were  relevant  or  ma- 
terial to  the  case. 

The  next  assignments  of  error  relate  to  the  cutting  of  timber  by 
the  defendant  on  the  Monte2uma  placer  claim,  and  arise  on  the  fol- 
lowing state  of  facts :  One  MuUison  had  been  in  possession  of  the 
Montezuma  placer  claim,  working  the  same  for  the  precious  metals 
therein,  for  about  30  years  prior  to  1898,  but  he  had  never  applied 
for  a  patent,  or  taken  steps  to  acquire  title  from  the  United  States 
prior  to  that  day.  In  October  of  that  year  Muilison  and  the  de- 
fendant entered  into  a  contract  by  which  it  was  agreed  that  defend- 
ant, in  consideration  of  being  permitted  to  cut  all  the  tie  timber 
growing  thereon,  should  pay  all  the  expenses,  -including  the  govern- 
ment price  of  ^.50  per  acre,  for  securing  a  patent  by  Muilison 
to  his  claim.  Pursuant  to  this  agreement,  Muilison,  early  in  Janu- 
ary, 1898,  applied  for  a  patent,  and  between  that  day  and  June  22, 
1893,  defendant  proceeded  to  cut  and  did  cut  over  about  300  acres 
of  the  claim,  and  advanced  money  amounting  to  about  $2,000  for 
the  payment  of  the  expenses  and  purchase  price  of  the  land  from 
the  United  States.  On  June  22,  1898,  the  payment  was  made,  and 
Muilison  secured  a  receiver's  receipt  for  the  same,  entitling  him  in 
due  course  to  a  patent  for  the-lands.  The  contention  of  defendant's 
counsel*  based  on  several  assignments  of  error  relating  to  the  ex- 
clusion of  evidence  and  the  court's  charge,  to  which  particular  refer- 
ence need  not  now  be  made,  is  that  his  cutting  timber  from  this  land 
after  the  application  for  a  patent  was  made,  and  before  the  money 
was  paid  and  a  receiver's  certificate  secured,  does  not  constitute  an 
offense  under  the  statutes  of  the  United  States.  His  proposition  is 
that  the  ultimate  payment  of  the  money  and  securing  the  receiver's 
rece^  conferred  upon  Muilison  a  title  to  the  land,  which,  by  rela- 
tion, operated  as  01  the  date  of  the  application,  and  in  fact  as  of  the 
time  of  his  original  location  of  the  claim,  and  therefore  that  the 
catting  of  timber  at  the  time  in  question  with  the  consent  of  Mui- 
lison constituted  no  violation  of  the  laws  of  the  United  States. 
It  may  be  conceded  that  the  payment  for  the  land  conferred  upon 
Muilison  an  equitable  title  to  the  same,  which  entitled  him  to  a  pat- 
ent, and  that  he  was  not  required  to  wait  for  the  actual  issue  of  a 
patent  converting  the  equitable  right  into  a  legal  title  before  exer- 
dsing  all  the  incidents  of  ownership.  This,  we  think,  is  the  law  as 
established  by  the  authorities  (Witherspoon  v.  Duncan,  4  Wall, 
aio^  18  L.  Ed.  839;  Stark  v.  Starrs,  6  Wall.  402,  417,  18  L-  Ed.  925; 
D^eback  v.  Hawke,  115  U.  S.  392,  405,  6  Sup.  Ct.  95,  29  L.  Ed. 
423;  Cornelius  v.  Kessel,  128  U.  S.  456,  460,  9  Sup.  Ct.  122,  32  L. 
Ed.  483;  Railroad  Co.  v.  Whitney,  132  U.  S.  357,  361,  10  Sup.  Ct. 
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112,  33  L.  Ed.  363;  Benson  Mining  &  Smelting  Co.  Alta  Mining 
&  Smelting  Co.,  145  U.  S.  428,  12  Sup.  Ct.  877,  36  L-  Ed.  762 ;  Bar- 
don  V.  Railroad  Co.,  145  U.  S.  535,  12  Sup.  Ct.  856,  36  L.  Ed.  806; 
Bogan  V.  Mortgage  Co.,  11  C.  C.  A.  128,  63  Fed.  192),  and  the 
contention  of  the  government  in  this  case  to  the  contrary  is  not 
well  founded.  The  foregoing  cases  are,  however,  no  authority  for 
the  proposition  that  lands  cease  to  be  public  lands,  or  that  a  claimant 
secures  an  equitable  right  to  a  patent,  until  all  the  acts  are  per- 
formed and  all  the  money  is  paid  by  the  claimant,  which  are  made 
by  the  law  prerequisite  to  securing  the  legal  title.  MulUson,  it  ap- 
pears, had  located  upon  and  worked  his  claim  for  some  30  years 
prior  to  i8g8,  and  had  thereby,  under  the  mining  laws,  secured 
the  right  of  possession  to  work  the  claim  for  precious  metals  as 
long  as  he  desired  to  exercise  that  right,  and  had  also  acquired  the 
option  to  apply  for,  and,  on  certain  terms  prescribed  by  law,  to 
secure  from  the  United  States  a  patent  conferring  upon  him  title 
in  fee  simple  to  the  lands  contained  in  the  claim,  with  all  its  inci- 
dental rights,  privileges,  and  immunities.  It  is  strenuously  argued 
by  defendant's  cotmsel  that  the  possessory  title  acquired  bv  Mullison 
by  virtue  of  the  location,  record,  and  working  of  his  claim  for  so  long 
a  time  segregated  the  same  from  the  public  domain,  and  conferred 
upon  him  such  an  equitable  right  as  entitled  him  or  his  licensees 
to  all  the  rights  and  incidents  of  absolute  ownership.  We  cannot 
agree  to  any  such  proposition.  Three  separate  rights  or  titles  are 
recognized  by  the  supreme  court  in  and  to  public  lands.  In  Benson 
Mining  &  Smelting  Co.  v.  Alta  Mining  &  Smelting  Co.,  supra,  the 
court  quotes  approvingly  from  an  opinion  of  the  secretary  of  the  in- 
terior, as  follows:  "By  the  laws  of  the  United  States,  three  distinct 
classes  of  titles  are  created,  namely :  (1)  Title  in  fee  simple ;  (2)  title 
by  possession ;  (3)  the  complete  equitable  title."  Title  by  possession 
is  the  first  one  in  order  of  time  acquired.  Possession  of  a  mining* 
claim,  in  accQrdfl.nce  with  the  provisions  of  the  statute,  by  well-set- 
tled authority,  confers  the  right,  subject  to  certain  limitations  and 
condhions,  upon  a  locator,  to  work  the  claim  for  precious  metals 
for  all  time,  if  he  desires  to  do  so;  but  confers  no  right  to  take 
timber,  or  otherwise  make  use  of  the  surface  of  the  claim,  except 
so  far  as  it  may  be  reasonably  necessary  in  the  legitimate  operation 
of  mining.  The  next  right  m  order  of  time  is  the  equitable  one, 
already  defined.  The  last  one  in  the  sequence  is  the  perfect  legal  title 
in  fee  simple  absolute,  created  by  the  issue  of  the  patent  by  the 
United  States.  The  claimant  may  be  entirely  satisfied  with  his  pos- 
sessory title,  and  be  neither  able  nor  willing  to  perform  the  fur- 
ther acts  or  pay  the  further  consideration  requisite  to  securing  the 
equitable  or  legal  title.  For  reasons  of  pubUc  policy,  and  for  the 
purpose  of  encouraging  the  mining  industry,  the  United  States 
gratuitously  grants  the  privilege  to  any  citizen,  or  person  having 
declared  his  intention  to  become  a  citizen,  of  locating  a  claim  for 
mineral  lands  and  working  the  same  for  precious  metals;  but  it  has 
not  seen  fit  to  give  away  the  land  containing  the  minerals,  but,  on  the 
contrary,  has  adopted  the  policy  of  selling  the  same  to  the  locator, 
if  he  desires  to  purchase,  on  terms  fixed  by  the  acts  of  congress. 
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MuIIison's  location,  record,  and  working  of  his  claim  secured  to 
him  the  possessory  title  only.  While  his  location  so  far  segregated 
and  withdrew  the  land  from  the  public  domain  that  no  rival  claim- 
ant could  successfully  initiate  any  right  to  it  until  his  location  was 
avoided  and  his  entry  was  canceled  Qames  v.  Iron  Co.,  46  C.  C.  A, 
476,  107  Fed.  597,  603,  aind  cases  there  citwl;  Hartman  v.  Warren,  22 
C.  C.  A.  30,  56  Fed.  157,  160;  Pacific  Ry.  Co.  v.  Dunmeyer,  113 
U.  S.  629,  5  Snp.  Ct.  566,  28  L.  Ed.  1122),  it  gave  him  nothing  but 
"the  right  of  present  and  exclusive  possession"  for  the  purpose 
of  mining.  It  did  not  devest  the  legal  title  of  the  United  States, 
or  impair  its  right  to  protect  the  land  and  its  product,  by  either 
dvil  or  criminal  proceedings,  from  trespass  or  waste.  While  for  the 
purpose  of  subsequent  entry  and  location  by  private  parties  the  lands 
which  Mullison  claimed  were  segregated  from  the  public  domain 
and  appropriated  to  a  private  purpose,  they  were  so  segregated 
for  that  purpose  only,  and  the  legal  and  equitable  title  to  them 
still  remained  in  the  government  and  they  were  still  "lands  of  the 
United  States"  within  the  meaning  of  section  2461,  Rev.  St.,  and 
the  act  of  August  4,  1892  (27  Stat.  348),  which  are  under  considera- 
tion in  this  case  Shiver  v.  U.  S.,  159  U.  S.  491,  494,  i6  Sup.  Ct. 
54,  40  L.  Ed.  231.  The  case  of  Belk  v.  Meagher,  104  U.  S.  279, 
283,  26  1,.  Ed.  735,  737,  relied  on  by  defendant's  counsel,  clearly 
recognizes  the  limited  character  of  the  right  conferred  upon  a  lo- 
cator. The  court  there  says  (page  283,  104  U.  S.,  page  737,  26 
L.  Ed.)  : 

'The  lanffuage  of  tbe  act  Is  that  the  locators  'shall  have  th«  exclusive 
ri^t  of  possession  and  enjoyment  of  all  tbe  surface  Included  wltbln  the 
lines  of  their  locations,  which  Is  to  continue  until  there  shall  be  a  failure 
to  do  the  requisite  amr  unt  of  work  within  the  prescribed  time.*  Congress 
has  seen  fit  to  make  the  possession  of  that  part  of  the  public  lands  which 
Is  valuable  for  minerals  separable  from  the  fee,  and  to  provide  for  the 
existence  of  an  exclusive  right  to  the  possession,  while  the  paramount  title 
to  tbe  land  remalna  in  the  United  States." 

The  two  titles  recognized  by  the  United  States  confer  totally 
different  rights.  The  first  one  confers  a  right  (and  it  may  properly 
enough  be  said  to  be  vested  in  the  locator)  to  the  possession  of  the 
land  Tor  the  purpose  of  carrying  on  his  mining  operations  as  long 
as  he  performs  the  required  conditions.  This,  however,  he  may 
at  any  time  abandon  by  ceasing  to  perform  the  conditions  upon 
which  it  depends.  The  second  is  a  complete  and  absolute  title, 
which  may  or  may  not  be  acquired  by  the  locator,  and,  if  acquired, 
is  for  other  and  valuable  considerations  moving  from  him  to  the 
United  States.  This  title  is  dependent  upon  no  conditions,  but 
confers  all  the  rights  incident  to  an  indefeasible  estate  in  fee  simple. 
Ccmsiderations  like  the  foregoing  conclusively  show  that  there  is  no 
warrant  for  the  contention  that  the  locator's  right  of  possession 
segregates  the  land  from  the  public  domain,  and  appropriates  it  to 
a  private  purpose  in  any  such  way  as  to  withdraw  it  from  the  effect 
of  the  provisions  of  the  criminal  statutes  under  which  the  defendant 
was  convicted.  After  the  locator  shall  have  applied  for  a  patent, 
in  the  event  in  the  exercise  of  his  option  he  sees  fit  to  do  so,  and 
after  he  shall  have  fully  perfected  his  entry  upon  the  land  by  the 
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payment  of  the  purchase  price,  and  not  till  then,  has  the  land  ceased 
to  be  a  part  of  the  public  domain,  and  not  till  then  has  he  acquired 
any  vested  right  to  the  absolute  title.  Witherspoon  v.  Duncan^ 
supra.  When  such  an  entry  is  made,  the  land  is  not  only  withdrawn 
from  the  public  domain,  but  the  entryman  has  acquired  an  equitable 
title,  and  thereafter,  and  not  till  then,  the  United  States  holds  the 
legal  title  in  trust  for  him. 

This  brings  us  to  a  consideration  of  the  effect  to  be  given  to  the 
application  for  a  patent  made  by  MuUison  on  January  5,  18^,  and 
to  the  perfection  of  his  entry  by  payment  of  the  purchase  price  on 
June  22,  1898.  Between  these  dates  the  trespass  charged  against 
the  defendant  was  committed.  Counsel  strenuously  urge  that  Mul- 
lison's  actual  payment  for  the  land  on  June  22,  189S,  and  securing 
the  receiver's  certificate  of  such  payment,  conferred  title  on  him 
by  relation  certainly  as  of  January  5,  1898,  when  he  appUed  for 
the  patent.  The  argument  need  not  here  be  repeated,  nor  the  au- 
thorities again  referred  to,  showing  that  the  payment  for  the  land 
and  securing  the  receiver's  receipt  therefor  operated  to  create  a 
perfect  equitable  title  in  Mullison.  "The  equitable  title  accrues 
immediately  upon  purchase,  for  the  entry  entitles  the  purchaser  to 
a  patent,  and  the  right  to  a  patent  once  vested  is  equivalent  to  a 
patent  issued."  Benson  Mining  &  Smelting  Co.  v.  Mta.  Mining  & 
Smeltipg  Co.,  supra.  But  does  this  title  relate  to  or  become  ef- 
fective as  of  any  day  prior  to  the  actual  payment  of  the  purchase 
price  in  any  such  sense  as  to  entitle  the  applicant  for  a  patent,  or 
any  one  acting  under  or  by  his  authority,  to  enter  upon  the  land 
in  the  meantime,  and  appropriate  the  timber  to  his  or  their  own 
use?  The  application  for  a  patent  in  and  of  itself  imposes  no  obli- 
gation upon  the  applicant  to  pursue  his  purpose  to  secure  a  patent. 
It  is  only  the  first  step  to  that  end.  He  is  afterwards  required  by  the 
mining  laws  to  perfcMin  certain  other  prerequisite  duties,  and  par- 
ticularly to  make  payment  for  the  land  and  secure  the  receiver's 
receipt  therefor.  At  any  time  prior  to  the  actual  payment  it  is 
within  the  power  of  the  applicant  to  abandon  his  purpose.  Can  it 
be  possible  that  congress  intended  to  open  the  door  to  such  depre- 
dation and  fraud  as  would  be  feasible  on  defendant's  theory?  Ac- 
cording to  it,  Mullison  might  have  made  a  formal  application  for 
a  patent,  [»'oceeded  to  sell  and  dispose  of  the  timber  growing  on 
the  land,  impairing  its  value  accordingly,  and  then,  without  pen- 
alty, have  abandoned  his  entry,  leaving  the  land  wasted,  and  stripped 
^  of  its  timber,  which  might  have  been  its  chief  value,  for  the  gov- 
ernment to  hold  without  the  probability  of  sale.  Unless  congress 
'by  clear  and  unambiguous  expression  of  its  will  has  left  this  door 
open,  we  will  not  open  it.  We  not  only  fail  to  find  any  such  ex- 
pression of  legislative  intent,  but  authority  and  reason  alike  con- 
duce to  the  contrary.  In  U.  S.  v.  Nelson,  5  Sawy.  68,  Fed.  Cas. 
No.  15,864,  a  case  much  like  the  present  was  considered.  A  locator 
of  a  placer  claim  had  taken  all  the  steps  entitling  him  to  a  patent 
for  the  land,  except  the  final  payment  of  the  price  fixed  by  law. 
Afterwards  he  cut  timber  therefrom,  not  incidental  to  a  bona  fide 
mining  operation,  but  for  the  purpose  of  selling  it  as  firewood.  The 
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xoart  held  that  this  constituted  an  offense,  within  the  meaning  of 
section  2461,  supra,  and  among  other  things  said: 

"Tbe  defeudant  In  this  case  occupies  the  premises  under  this  law,  antt 
claims  the  right  to  cnt  and  remove  the  timber  therefrom  as  incidental  to 
and  In  aid  of  his  right  to  mine  thereon;  bat  he  1b  not  the  owner  of  the  land 
until  he  pays  for  It  and  obtains  the  United  States  patent  It  is  a  part  of 
the  public  domain.  In  the  meantime  the  defendant  Is  occupying  It  under  a 
mere  license  from  the  government,  whlub  may  be  revoked  at  any  time  by 
the  repeal  of  the  act  giving  it.  •  •  •  If  the  land,  or  the  greater  portion 
of  It,  is  of  little  or  no  value  as  mining  gronnd,  but  valuable  for  Its  timber, 
tbe  defendant  might  occupy  it  for  a  few  years  until  he  had  stripped  tbe 
tract  of  Its  timber  and  worked  out  the  few  seres  that  really  contained  val- 
uable deposits,  and  then  abandpn  It  to  the  government.  •  •  •  The  temp- 
tation to  locate  160  acres  of  timber  land  as  mining  ground,  and  by  putting 
a  few  dollars  worth  of  labor  upon  It  annually,  and  thereby  be  enabled  to 
dispose  of  the  timber  upon  it  at  from  $50  to  $100  an  acre  Is  very  great; 
and,  if  the  defendant's  construction  of  the  law  Is  to  obtain,  there  is  nothing 
to  prevent  its  being  done,  •  •  *  The  removal  of  timber  from  a  mining 
claim,  to  be  Juatlliable,  should  proceed  pari  passu  with  the  operation  of 
mining.  Whoever  wants  to  go  further  or  faster  than  this,  and  for  any 
reason  ai^juropriate  the  timber  to  his  own  use  In  advance  of  his  mining 
<veratIonB.  can  only  do  so  safely  by  paying  the  purchase  price  of  tbe 
land  and  becoming  the  owner  thereof." 

The  views  so  expressed  by  the  district  judge  in  that  case  commend 
themselves  to  our  reason,  and,  it  appears,  so  commended  themselves 
to  the  reason  of  the  su{»'eme  court  of  the  United  States  that  that 
court  cites  it  in  support  of  its  decision  in  the  case  of  Shiver  v.  U.  S., 
supra. 

I  he  law  relating  to  the  acquisition  of  homesteads  is  so  akin  to  that 
relating  to  the  acquisition  of  mineral  claims  that  the  principles  gov- 
erning the  rights  of  claimants  while  engaged  in  perfecting  their  titles 
are  conceded  by  counsel  in  their  argument  to  be  similar.  The  home- 
stead settler  acquires  no  title  until  five  years  after  his  entry.  During 
these  years  he  must,  among  other  things,  reside  upon  the  land  en- 
tered, and  cultivate  the  same.  The  performance  of  such  acts,  like 
the  final  payment  by  a  claimant  of  mineral  land,  entitles  him  to  a 
patent.  In  homestead  cases  the  rule  is  well  settled  that  the  settler 
may  cut  during  those  five  years  only  such  timber  as  is  reasonably 
incidental  to  cultivation,  and  cannot,  under  color  of  exercising  this 
right,  denude  the  land  of  its  timber  for  the  purpose  of  selling  the 
same  and  securing  its  purchase  price.  Stone  v.  U.  S.,  167  U.  S. 
17S,  17  Sup.  Ct.  778,  42' L.  Ed.  127;  Shiver  v.  U.  S.,  159  U.  S.  491. 
16  Sup.  Ct.  54,  40  L.  Ed.  231;  U.  S.  V.  Cook,  19  Wall.  59i>  22  L. 
Ed.  210;  Conway  v.  U.  S.,  37  C.  C.  A.  200,  95  Fed.  615;  Grubbs 
V.  U-  S.,  44  C.  C.  A,  513,  105  Fed.  314.  In  the  case  of  Shiver  v.  U. 
S.,  supra,  the  question  turned  upon  what  is  meant  by  "land  of  the 
United  States"  within  the  meaning  of  section  2461,  Rev,  St.,  pro- 
viding for  the  punishment  of  persons  guilty  of  cutting  timber  upon 
such  lands.  After  making  a  resume  of  the  provisions  of  the  home- 
stead act,  Mr.  Justice  Brown,  speaking  for  the  court,  says : 

"It  Is  evident:  First,  that  tbe  land  entered  continues  to  be  the  property 
of  the  United  States  for  five  years  following  the  entry;  •  •  *  second, 
that  such  property  Is  subject  to  divestiture  upon  proof  of  the  continued 
residence  of  the  settler  upon  tbe  land  for  five  years;  third,  that  meantbne 
aucb  settler  bas  the  right  to  treat  tbe  land  as  his  own  so  far,  and  so  far 
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onl7>  a>  Is  neeestarr  to  carry  out  the  purposea  of  ft»  act  The  object  of 

thlB  legislation  is  to  preserve  tlie  right  of  the  actual  settler,  but  not  to  open 
the  door  to  manifest  abuses  of  such  right  Obvlcusly,  the  privilege  of  resid- 
ing on  the  land  for  fire  yeare  would  be  Ineffectual  If  he  had  not  also  the 
right  to  build  himself  a  house,  outbuildings,  and  fences,  and  to  clear  th& 
land  for  cultivation;  and  to  that  extent  the  act  limits  and  modifies  the  act 
of  1S31,  now  embraced  In  Rev.  St  i  2461.  It  Is  equally  clear  that  he  is 
bound  to  act  In  good  faith  to  the  government  and  that  he  has  no  right  ta 
pervert  the  law  to  dishonest  purposes,  or  to  make  use  of  the  land  for  profit 
or  speculation.  The  law  contemplates  the  possibility  of  his  abandoning  It 
but  he  may  not  in  tbe  meantime  ruin  Its  value  to  others,  who  may  wish 
to  purchase  or  enter  It  *  *  *  The  settler  upon  a  homestead  may  cut 
such  timber  as  is  necessary  to  clear  tbe  land  for  cultivation,  or  to  build 
him  a  bouse,  outbuildings,  and  fences,  and,  perhaps,  as  indicated  in  the 
charge  of  the  court  below,  to  exchange  such  timber  for  lumber  to  be  de- 
voted to  the  same  purposes,  but  not  to  sell  the  same  for  money,  except  so 
far  aa  the  timber  may  have  been  cut  for  tbe  purpose  of  cultivation." 

The  supreme  court  in  the  last-mentioned  case  cites  a  large  num- 
ber of  cases  determined  in  courts  of  original  jurisdiction  wherein 
views  were  expressed  in  harmony  with  those  stated  by  the  comt,  and 
finally  concludes  that  the  land  of  a  settler  for  homestead  piu^ses 
"remained  the  lands  of  the  United  States,  within  the  meaning  of 
2461,  supra,"  until  the  settler  had  acquired  the  right  to  a  patent  by 
the  performance  of  all  the  conditions  necessary  imder  the  law  to  the 
acquisition  of  such  title. 

In  otu'  opinion,  the  principles  announced  in  the  last-cited  case,  as 
well  as  those  recognized  or  announced  in  other  cases  above  cited, 
control  the  determination  of  this  case,  and  require  us  to  hold  that  the 
defendant.  Teller,  cannot  justify  his  cutting  of  the  timber  in  question 
under  license  from  Mullison  prior  to  the  payment  by  him  to  the 
United  States  of  the  purchase  price  of  the  land  from  which  the  cut- 
ting was  done. 

We  have  not,  in  the  foregoing  opinion,  deemed  it  necessary  to 
take  up  the  assignments  of  error  seriatim,  but  have  adopted  the 
course  of  discussing  the  principles  contended  for,  believing  that  in 
so  doing  we  could  m  a  general  way  dispose  of  the  assignments  of 
error  more  satisfactorily  than  by  considering  each  separately.  The 
conclusions  reached  dispose  of  each  and  all  of  the  assignments  of 
error  adversely  to  the  defendant,  and  result  in  an  affirmance  of  the 
judgment. 

The  verdict  was  a  general  one,  and  it  cannot  be  ascertained  fron» 
the  record  whether  the  jury  found  the  defendant  guilty  of  unlaw- 
fully cutting"  timber  from  the  unsurveyed  lands,  or  from  the  Monte- 
zuma placer,  or  from  both,  but  the  conclusion  reached  demonstrates 
that  there  was  no  error  on  either  hypothesis.  The  undisputed  facts 
show  that  the  defendant  intentionally  cut  growing  timber  from  the 
lands  in  question,  knowing  at  the  time  of  so  doing  that  they  were 
public  lands  belonging  to  the  United  States;  and,  finding  no  error 
prejudicial  to  the  defendant,  either  in  the  admission  or  rejection 
of  evidence,  or  in  the  charge  to  the  jury,  the  judgment  ol  the  trbU 
court  must  be  affirmed. 
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FaTKKT»— AttiaMUENT— COR8TBtrOTION  OV  InBTKUHRNT. 

An  Instrument  by  which  a  patentee  conveyed  to  a  corporation,  "Its 
asslgoa  and  legal  representatives,  the  exclasive  right  to  manufacture, 
use,  and  sell,  and  to  sell  to  others  to  be  used  and  sold,  said  Improve- 
ments as  patotted,  *  •  *  throogbont  Uie  United  States  and  terri- 
tories therectft  to  the  tnU  extent  of  the  term  for  which  said  patents  are 
granted,"  Is  not  merely  an  exdosiTe  Ucwse.  but  constitutes  an  assign- 
ment granting  all  the  patentee's  right,  and  which  authorizes  the  gran- 
tee to  maintain  a  suit  for  infringement  in  its  own  name  alone;  and 
Its  character  Is  not  changed  by  the  fact  that  the  consideration  to  the 
patentee  was  to  be  a  certain  sum  on  each  machine  made  by  the  gran- 
tee embodying  the  patented  Invention,  designated  In  the  contract  as 
.  a  "iicease  fee,"  nor  by  reason  of  a  clause  In  the  nature  of  a  condition 
■Qbeeqnent  authorising  the  termination  of  the  contract  by  either  party 
In  coiain  conttngendes,  nor  because  it  provided  that  in  case  of  In- 
fringement suits  against  the  infringers  should  at  once  be  brought  "at 
the  request  of  the  company,"  maintained  under  the  Joint  direction  and 
at  the  Joint  expense  of  the  parties,  and  that  the  damages  recovered 
should  be  equally  divided.  While  the  language  of  some  of  such  pro- 
visions Is  Inapt  and  obscure,  construing  the  instrument  as  a  whole,  as 
must  be  done.  It  cannot  control  the  plain  words  of  the  grant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

This  Is  a  bill  brought  by  the  appellant,  D.  M.  Sechler  Carriage  Company, 
against  the  Deere  &  Mansur  Company  for  Infringement  of  letters  patent 
Dumbered  003,295,  dated  November  9,  1897,  to  Clarence  H.  Dooley,  for  "com- 
bined  chectc  row  and  drill  com  planter."  The  bill  was  ia  the  usual  form, 
and  set  out  at  large  the  Instrument  by  which  it.  is  claimed  Duoley  assigned 
tiw  patent  to  the  appellant  This  instrument  Is  as  follows: 

"TbiM  agreement,  made  this  18th  day  of  February,  1896,  between  Clarence 
H.  Doolcy,  of  Mollne,  In  the  county  of  Rock  Island  and  state  of  Illinois, 
party  of  the  first  part,  and  the  D.  M.  Sechler  Carriage  Company,  a  corporate 
body  under  the  laws  of  said  state,  located  and  doing  bufilness  at  Mollne. 
county  and  state  aforesaid,  party  of  the  second  part,  witnesseth:  That 
whoeas,  said  Clarence  H.  Dooley  has  Invented  certain  new  and  useful 
Improvements  In  combined  check  row  and  drill  com  planters,  for  which 
letters  patent  of  the  United  States  No.  593,205  were  Issued  to  him  Novem- 
ber 9th,  18&7;  and  whereas,  he  has  also  made  furtbw  lmpr<)vementa  In  the 
type  of  plants  shown  and  described  In  said  patent  and  contemplates  mak- 
ing still  others;  and  whereas,  said  D.  M.  Sechler  Carriage  Company  Is  de- 
slrons  of  acquiring  the  exclusive  right  to  make,  use,  and  sell,  and  sell  to 
others  to  be  used  and  sold,  planters  embodying  the  IraproTements  of  sold 
patent  and  the  Improvements  as  yet  unpatented:  Now,  therefore,  these  par- 
ties have  agreed  as  follows: 

The  party  of  the  first  part  hereby  gives  to  the  party  of  the  second 
part;  its  assigns  and  legal  representatives,  the  exclusive  right  to  manu- 
teetore,  use,  and  s^  an^  to  sell  to  others  to  be  used  and  sold,  said  Improve- 
ments  as  pat«ited,  which  are  made  but  not  patented,  and  other  Improve- 
ments which  may  be  made  and  patented,  by  said  party  of  the  first  part, 
thioaghout  the  United  States  and  territories  thereof,  to  the  full  extent  "f 
the  term  for  which  said  patents  are  or  may  be  granted,  on  the  conditions 
hereinafter  named,  at  Its  factory  in  Mollne,  Ullnols,  or  at  such  other  place 
or  places  as  It  may  elect 

"(2)  The  party  of  the  second  part  agrees  to  make  full  and  true  returns 
to  tlie  party  of  the  first  part,  upon  the  first  day  of  January  In  eat;^  uid 
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erery  year,  of  all  snch  ImproTements  Id  planters  made  and  shipped  hj  ft 
In  the  term  or  year  last  past  and  prerloos  to  ttae  first  day  of  November  of 
tb«  preceding  year;  aud.  If  said  par^  of  tbe  first  part  shall  not  be  satlsSed 
in  any  respect  with  snch  return,  then  he  shall  have  the  T^bt,  eltbar  hy 
himself  or  bfs  attorney,  to  examine  any  and  all  of  the  books  of  acconnt  of 
said  party  of  the  second  part  containing  any  Items,  charges,  memoranda,  or 
other  information  relating  to  the  manufnctnre  or  sale  of  said  patented  or 
uupatented  planters,  and,  upon  request  made,  said  party  of  the  second  part 
shall  produce  all  such  books  for  said  examination. 

"(3)  The  party  of  the  second  port  agrees  to  pay  the  party  of  the  first  part 
fifty  Cents  (SOc.)  as  a  license  fee  npon  each  and  every  one  of  said  planters 
made  and  shipped  by  It,  and  containing  all  or  eithw  of  the  ImproTemeats 
of  said  patent  hereinbefore  referred  to.  or  containing  any  or  all  of  the 
further  ImproTements  hereinbefore  vetemU  to.  Also  Uie  sum  of  flfteoi 
cmta  (16c.)  on  each  and  every  single  com  or  com  and  cotton  planter  made 
and  disposed  of  nnder  said  patents.  Tbe  whole  of  said  license  fee  for  each 
term  of  one  year,  as  hereinbefore  specitied.  to  be  doe  and  payable  In  ona 
payment  on  the  first  day  of  January  of  each  year,  and.  If  not  paid  at  tbat 
time,  to  be  paid  with  legal  rate  of  Interest  added  thOTeto. 

"(4)  The  party  of  tbe  second  part  hereby  agrees  to  use  its  best  skill,  ef- 
forts, and  endeavors  to  make  a  good,  practical,  working  machine  of  the 
planter,  and  farther  agrees  to  Introduce  said  machine  to  the  trade,  and  to 
supply  all  rea^nable  demands  of  the  trade  for  the  same. 

"(5j  In  the  event  of  the  said  party  of  the  second  part  not  using  tts  beet 
skill,  efforts,  and  endeavors  in  making  a  g'od  practical  planter,  or  In  not 
making  and  introducing  tbe  planters  provided  for  herein  to  the  trade  as 
provided  for  In  clanse  4  of  this  agreement,  then  tbe  party  of  tbe  first  part 
may  terminate  this  license  by  giving  tbe  party  of  tbe  second  part  thirty 
days'  notice  thereof  in  writing;  bnt  tbe  party  of  the  second  part  shall  not 
thereby  be  discharged  from  any  liability  to  the  party  of  the  first  part  fcr 
any  license  fee  due  at  the  time  of  said  serrice. 

"(0)  8honld  the  party  of  ttae  second  part  conclude  that  the  planter  made 
by  It  and  containing  said  Improvement  Is  not  a  salable  or  practical  ma- 
chine. It  (the  second  party)  may  terminate  this  license  by  serving  a  written 
notice  upon  tbe  party  of  the  first  part;  but  the  party  of  tbe  second  part 
Hhall  not  thereby  be  discharged  from  any  liability  to  the  party  of  tbe  first 
port  for  any  license  fees  due  at  the  time  of  serrice  of  said  notice. 

"(7)  It  is  further  agreed  tbat.  should  suit  be  brought  against  the  party  of 
the  second  part  for  alleged  infriiigemeut  of  any  other  patent,  payment  of 
royalty  as  provided  for  In  this  agreement  shall  cease  until  the  final  deter- 
mination of  the  suit,  the  expense  of  which  suit  shall  be  borne  equally  by 
the  parties  hereto;  and,  should  such  suit  result  In  defeating  snch  charge  of 
Infringement,  then  tbe  royalties  accumulating  during  the  pendency  of  said 
suit  shall  be  paid  to  the  party  of  the  first  pnrt,  the  same  as  If  no  such  liti- 
gation bud  taken  place.  It  Is  hereby  agreed  between  the  [mrtles  hereto  that 
this  clause  refers  only  to  the  seeding  devices  proper,  and  not  to  other 
features  that  may  be  Included  In  or  claimed  by  said  patent 

"(8)  Should  tbat  part  of  the  patent  Issued,  or  of  those  to  be  Issued,  whlcb 
part  or  feature  relate  to  the  seeding  devices  proper,  be  Infringed  by  any 
person,  company,  or  corporation,  suit  shall  at  once  be  brought  at  the  request 
of  said  second  party,  and  shall  be  vigorously  prosecuted  to  a  termlnatloD 
under  the  joint  direction  of  the  parties  hereto,  and  at  the  Joint  expense  at 
said  parties;  and,  should  damages  or  royalties  be  recovered  for  said  In- 
frinf^ements,  said  damage  or  royalties  shall  be  equally  divided  between  the 
parties  hereto." 

The  appellee  (the  defendant  below)  demurred  to  tbe  bill  upon  the  grounds: 
(1)  That  It  appears  upon  tbe  face  of  the  bill  that  Dooley  Is  the  sole  owner 
of  the  letters  patent  and  that  the  D.  M.  Sechler  Carriage  Company,  tbe 
complainant,  is  the  owner  of  the  exclusive  right  to  manufacture,  use,  and 
sell,  and  to  sell  to  others  to  uso  and  sell,  the  patented  Improvements:  (Z> 
that  the  complainant  has  no  authority  to  bring  suits  for  InfrlngCTients  In 
his  own  name  as  such  exclusive  licensee;  (3)  that  Dooley  fai  not  a  jmrty  to 
the  antt,  either  as  complainant  or  defendant,  nor  does  It  appear  tbat  the 
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suit  wu  brought  wtth  bis  knoTvledc*  and  consent  On  tb«  20tb  of  June, 
1901,  ft  decree  was  entered  sustaining  the  demurrer  and  dismissing  tbe  UU 
for  want  of  proper  parties. 

C  E.  Pickard  and  L.  L.  Bond,  for  appellant 
John  R.  Bennett,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  only  question  presented  is  whether  Dooley  is  a  necessary  party 
to  the  suit.  This  question  in  turn  depends  upon  the  further  question 
whether  the  contract  constituted  an  assignment  by  Dooley  of  nis  title 
to  the  patent,  or  was  merely  an  exclusive  license.  An  assignment  or 
grant  cotxvtys  (i)  the  whole  patent,  comprising  the  exclusive  right  to 
make,  use,  and  vend  the  invention  throughout  the  United  States; 
or  (2)  an  undivided  part  or  share  of  that  exclusive  right;  or  (3) 
tbe  exclusive  right  under  the  patent  within  and  throughout  a  specified 
part  of  the  United  States.  "A  transfer  of  either  of  these  three  kinds 
of  interest  is  an  assignment,  properly  speaking,  and  vests  in  the 
assignee  a  title  in  so  much  of  the  patent  itself,  with  a  right  to  sue 
infringers;  in  the  second  case,  jointly  with  the  assignor;  in  the 
first  and  third  cases,  in  the  name  of  the  assignee  alone.  Any  assign- 
ment or  transfer  short  cf  one  of  these  is  a  mere  license,  ^ving  the 
licensee  no  title  in  the  patent,  and  no  right  to  sue  at  law  in  his  own 
name  for  infringement."  Waterman  v.  McKenzie,  138  U.  S.  252, 
255,  11  Sup.  Ct.  334,  34  L.  Ed.  923.  See,  also,  Gayler  v.  Wilder,  10 
How.  477,  13  L.  Ed.  504 ;  Pope  Mfg.  Co.  v.  Gormully  &  Jeffery  Mfg. 
Co.,  144  U.  S.  248,  249,  12  Sup.  Ct.  641,  36  L.  Ed.  419.  In  the  con- 
struction of  this  instrument,  seeking  to  ascertain  the  intention  of 
the  parties  to  it,  we  must  be  governed  by  the  familiar  canons  of 
interpretation.  We  must  gather  that  intention  from  within  the  four 
corners  of  the  instrument,  giving  to  the  language  employed  its 
usual  signification,  and,  if  possible,  reconcile  discrepancies  and  avoid 
repugnancy,  having  regard  also  to  the  ancient  rule  that  general 
words  in  one  clause  may  be  restricted  by  the  particular  words  in  a 
subsequent  clause.  The  preamble  of  the  contract  recites  that  Dooley 
has  invented  certain  improvements,  and  .contemplates  making  still 
others  in  the  particular  mechanism  stated,  and  that  the  company  is 
desirous  of  acquiring  "the  exclusive  right  to  make,  use,  and  sell  to 
others  to  be  used  and  sold"  planters  embodying  the  patented  im- 
provements and  those  as  ^et  unpatented ;  and  thereupon  Dooley 
conveys  to  the  company,  "its  assigns  and  legal  representatives,  the 
exclusive  right  to  manufacture,  use,  and  sell,  and  to  sell  to  others 
to  be  used  and  sold,  said  improvements  as  patented,  which  are  made, 
but  not  patented,  and  other  improvements  which  may  be  made  and 
patented,  by  said  party  of  the  first  part,  throughout  the  United  States 
and  territories  thereof,  to  the  full  extent  of  the  terra  for  which  said 
patents  are  or  may  be  granted,  on  the  conditions  hereinafter  named, 
at  its  factory  in  MoHne,  Illinois,  or  at  such  other  place  or  places 
as  h  may  elect."   There  is  here  no  obscurity,  ambiguity,  or  defect 


Digitized  by 


2S8 


US  FBUBRAL  REPORTER. 


of  expression.  Standing  alone,  the  clause  has  no  need  of  interpreta- 
tion. It  is  a  grant  conveying  the  same  right  and  all  the  right  which 
Dooley  acquired  by  virtue  of  tiiis  patent  from  the  United  States. 
The  grant  was  "on  the  conditions  hereinafter  named."  It  is  urgea 
that  the  conditions  specified  control  the  language  of  the  general 
grant,  and  convert  the  instrument  into  a  mere  license.  The  consid- 
eration to  Dooley  for  the  conveyance  was  the  amount  to  be  received 
by  him  upon  the  planters  made  and  shipped  by  the  company,  and  in 
the  contract  denominated  a  "license  fee."  Full  and  true  returns  are 
to  be  made  to  Dooley  annually  of  the  sales  by  the  company,  and 
with  liberty  to  Dooley  to  examine  the  company's  books  of  account. 
The  company  agrees  to  use  its  best  skill  and  efforts  to  make  a  good, 
practical  working  machine,  and  to  introduce  it  to  the  trade,  and  to 
supply  all  reasonable  demands,  and  u^n  failure  so  to  do  Dooley 
"may  terminate  this  license  upon  notice."  So,  also,  the  company, 
should  it  conclude  that  the  planter  containing  Dooley's  improve- 
ments is  not  a  salable  or  practical  machine,  may  terminate  this 
license  upon  notice."  It  is  urged  that  the  use  of  the  expression 
"may  terminate  this  license"  qualifies  the  language  of  the  grant,  and 
converts  it  into  a  mere  license.  We  cannot  concur  in  this  view.  It 
is  a  circumstance  to  be  considered  in  the  construction  of  the  instru- 
ment as  a  whole,  and  in  ascertaining  whether  there  be  provisions 
subsequent  to  the  granting  clause  which  are  so  repugnant  to  it  that 
both  cannot  stand  together.  But  the  calling  of  an  instrument  which 
conveys  the  whole  title  of  the  grantor  a  license  cannot  qualify  or 
limit  the  grant  Johnson  R.  Signal  Co.  v.  Union  Switch  &  Signal 
Co.  (C.  CO  59  Fed.  20;  Newton  v.  Buck  (C.  C.)  72  Fed.  777.  The 
provisions  in  paragraphs  5  and  6,  authorizing  the  termination  of 
the  agreement,  are  conditions  subsequent,  and  do  not  limit  or  qual- 
ify the  character  of  the  estate  granted.  By  the  seventh  paragraph 
it  is  provided  that,  in  case  suit  should  be  brought  against  the  com- 
pany for  the  alleged  infringement  of  any  other  patent,  payment  to 
Dooley  should  cease  until  the  determination  of  that  suit,  the  ex- 
penses of  which  should  be  borne  equally  by  the  parties,  and  in  case 
of  a  successful  issue  to  the  suit  the  sums  due  Dooley  which  had 
accumulated  during  the  pendency  of  the  suit  should  be  paid  to  him 
as  though  no  litigation  had  taken  place.  This  clause  only  refers 
to  the  seeding  device  proper,  and  not  to  the  other  features  of  the 
patent.  We  see  nothing  in  this  paragraph  which  in  any  way  con- 
■flicts  with  or  should  qualify  the  language  of  the  grant.  As  com- 
pensation to  Dooley  depended  upon  the  amount  of  manufacture 
and  sale,  and  as  the  manufacture  of  planters  embodying  new  and  un- 
tried devices  entailed  upon  the  company  a  great  outlay  of  money, 
it  was  but  equitable  that  expense  of  a  suit  attacking  the  validity  of 
the  patent  should  be  borne  by  both  parties.  The  most  obscure  and 
the  most  difBcult  of  interpretation  of  the  clauses  of  the  agreement 
is  paragraph  8,  which  provides  that,  if  that  part  of  the  patent  issued, 
or  of  those  to  be  issued,  which  relates  to  the  seeding  devices  proper, 
be  infringed,  suit  should  at  once  be  brought  at  the  request  of  the 
company,  and  should  be  vigorously  prosecuted  to  a  termination  un- 
der the  joint  direction  of  both  parties  and  at  their  joint  expense,  and 
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that  damages  or  royalties  recovered  for  such  infringement  should 
be  equally  divided  Ijetween  the  parties.  It  is  said  that,  if  title  to  this 
patent  was  wholly  in  the  company,  it  needed  no  request  on  its  part 
to  bring  suit,  nor  was  the  assent  of  Dooley  essential;  and  that,  as 
stated,  is  true.  But  it  must  not  be  overlooked  that  in  any  such 
prosecution  the  aid  of  the  inventor  was  desirable,  if  not  invaluable; 
that  the  company  undertook  at  large  expense  to  introduce  this 
planter;  that  Dooley  depended  for  the  extent  of  his  compensation 
upon  the  extent  of  the  sales  made  by  the  company;  that  infringe- 
ments might  greatly  affect  the  amount  of  sales,  and  so  injure  Dooley, 
who,  for  his  compensation,  was  to  receive  a  percentage  upon  the 
planters  sold.  It  was  therefore  manifestly  for  his  interest,  as  for 
the  interest  of  the  company,  that  he  should  assist,  upon  request,  in 
the  prosecution  of  such  suits ;  and  it  was  proper,  in  that  view,  that 
the  damages  recovered  should  be  equally  divided.  The  language 
employed  does  not  forbid  a  suit  by  the  company  without  the  co- 
operation of  Dooley,  but  gives  to  him  the  privilege,  aiding  the  pros- 
ecution, to  receive  one-half  the  damages,  paying  one-half  the  ex- 
penses. While  the  language  of  this  paragraph  is  perhaps  inapt  and 
somewhat  obscure,  it  is  not  so  obviously  repugnant  to  the  clear  and 
well-defined  expressions  of  the  granting  clause  as  to  warrant  the 
court  in  a  forced  and  unnatural  construction  of  the  plain  lan^age 
which  constitutes  the  grant.  We  are  of  opinion  that  Dooley  is  not 
a  necessary  party  to  the  suit. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  direction 
to  the  court  below  to  overrule  the  demurrer. 


BARTHOLOMEW  ct  al.  t.  UNION  PAPER  ft  BAG  00. 

(Clrcnlt  Oonrt  of  Appeals,  Seventh  Circuit  January  21.  1902.) 

AvFUii — Rbtibw — Ordrr  Otiantino  Prflimtnaut  Injunctior. 

An  interlocntory  order  granting  a  pr^lminary  Injunction  Is  largely 
discretionary,  and  will  not  be  reversed  on  appeal  union  It  appears  to 
hare  been  Improvldently  entered. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North' 
cm  Divisicm  of  the  Northon  District  of  Illinois. 

Thomas  A.  Banning,  for  appellants. 
Charles  K.  Offield,  for  appellee. 

Before  JENKINS  and  GROSSCUP.  Circuit  Judges,  and  BUNN, 

District  Judge. 

PER  CURIAM.  This  case  is  before  us  on  an  appeal  from  an  in- 
terlocutory order  restraining  the  appellants  from  selling,  disposing; 
cf,  or  in  any  way  incumbering  a  certain  patent  application  filed  by 
them  in  the  patent  office  in  January,  1901,  and  from  issuing,  or  caus- 
ing to  be  issued,  a  patent  on  such  application,  and  from  entering  into 
any  contracts  or  agreements  or  taking  any  steps  which  will  jeopard- 
ize appellee's  interests  in  certain  inventions  embodied  in  a  contract 
entered  into  between  the  parties  August  27,  1900,  or  in  any  iraprove- 
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ments  upon  such  inventions.  It  is  enough  now  to  say  that  appel- 
lants have  failed  to  show  that  the  provisional  order  was  improvident- 


again  on  its  final  hearing,  no  further  reasons  for  otir  judgoient  need 
be  given. 
l!h.t  decree  is  affirmed. 


KIBUGK8  et  aL  T.  IMOTDRSTATB  BtTIU>INO  ft  LOAN  ASS'N. 


L  ESTOFFBL  —  COTBNAXT  TO  PaT  TaxBS  —  SobBSQUBBT  AOqDISITIOH  OT  Tu 

TiTLB. 

One  who  has  obligated  himself  to  a  mortgagee  of  property  to  pay  jthe 
taxes  thereon,  hut  falls  to  do  so,  by  reason  of  which  the  property  la 
sold  for  taxes,  and  he  becomes  Uie  purchaser,  takes  the  bbdm  snhjset 
to  the  mortgage,  or  as  trustee  for  the  mortgagee. 
%,  UsuRT — Law  Govhrnihq— Place  of  Cohtract. 

A  contract  of  loan  made  by  a  building  and  loan  aasoctatlon  is  not 
nsnrlons.  If  valid  under  the  laws  of  the  state  where  It  Is  made  payable, 
by  which,  In  the  absence  of  a  fraudulent  Intent,  It  is  governed.! 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Texas. 

M.  E.  Kleberg  and  Jas.  6.  Stubbs,  for  appellants. 
Edgar  Watkins  and  W.  A.  Wimbish,  for  appellee. 

Before  PARDEE.  McCORMICK.  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Under  the  conceded  facts  of  this  case,  the  ap- 
pellant Thomas  contracted  with  the  Interstate  Building  &  Loan  As- 
sociation and  appellant  Kirlicks  to  pay  in  installments  the  taxes  on 
the  mortgaged  property  due  to  the  city  of  Houston,  and  having^ 
failed  therein,  whereby  the  city  obtained  judgment  and  caused  the 
sale  of  the  property,  he  must,  in  equity,  be  held  to  have  purchased 
from  the  city  of  Houston  subject  to  the  mortgage  of,  or  as  trustee 
for,  the  Interstate  Building  &  Loan  Association.  See  Mendenball 
"  V.  Hall,  134  U.  S.  559,  10  Sup.  Ct.  616,  33  L.  Ed.  1012. 

The  contract  of  loan  was  not  usurious.  See  Association  v.  Logan, 
14  C.  C.  A.  133,  66  Fed.  827 ;  Association  v.  Abbott,  85  Tex.  22<^  224, 
20  S.  W.  118;  Association  v.  Goforth  (Tex.  Sup.)  59  S.  W.  871. 

The  decree  of  the  circuit  court  is  affirmed  on  both  appeals. 

iStatntory  exemption  of  bnlldlng  and  loan  assodatlons  from  opoatloa  <tf 
nmry  laws,  see  note  to  Andms  v.  Aseoclatlon,  86  G.  G.  A.  84S. 


ly  entered;  and,  inasmuch 


THOMAS  T.  8AMB. 


(Clrciilt  Gonrt  of  Appeals,  Fifth  Cfrenit  January  21.  1902^ 
No.  1,061. 
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THE  PBCK  BR0THKR3  ft  COMPANY  T.  PECK  BHOS.  CO.  ut  aL 


(Cireutt  Ooort  of  Appeals,  Seventh  Circuit  January  IMS.) 


No.  S1& 


1,  UiirAtB  TiuDB— AnoPTiRe  Suulab  Corpoilatb  Nasue— RiaHT  to  Ihjvnctioii. 
"Peck  Brotben  ft  Co./'  a  Couuectlcnt  coiporatlon,  conducted  business 
in  tbat  state  as  a  manufaetnrer  of  brass  aDd  pIumbers*  goods  for  over  30 
years,  during  wbfch  time  Its  goods  became  widely  known  OTer  the  coun- 
try,  and  attained  a  blgh  reputation.  Becoming  embarrassed,  a  suit  was 
Instituted  by  stockholders  for  a  dissolution  and  recelversliip.  Cor  tbe  pur- ' 
pose  of  reorganization.  The  receivers  continued  the  business  until  by 
order  of  the  court  the  entire  property,  good  will,  trade-marks,  etc.,  of  the 
company,  were  sold  to  a  committee  representing  all  the  stockholders,  who 
reorganize  under  the  name  of  "The  Peck  Brothers  ft  Company"  and 
tfae  old  corporation  was  dissolved.  Prior  to  the  receivership  the  com- 
pany maintained  a  branch  bouse  for  the  sale  of  Its  goods  in  Chicago, 
which  was  In  charge  of  three  stockholders,  one  of  whom,  whose  name 
was  Peck,  was  vice  president  of  the  company,  and  one  of  the  complain- 
ants in  the  receivership  suit  Another  of  the  number  was  appointed  an- 
cillary receiver  of  the  Chicago  property.  Pending  the  receivership  such 
parties,  with  the  possible  exception  of  the  receiver,  and  joined  by  the 
attorney  for  the  receiver  and  one  other,  procured  a  charter  from  the 
state  of  Illinois  for  a  corporation  under  the  name  of  "Feck  Bros.  Co." 
to  engage  In  the  same  business,  In  which  company  the  ancillary  re- 
ceiver also  became  a  stockholder  and  officer  prior  to  his  resignation  as 
recelTW.  The  Eastern  receiver,  having  learned  such  facts  from  outside 
•onrces,  protested  against  the  use  of  the  name  before  the  organization 
of  the  new  company  was  completed,  and  directed  the  Western  receiver 
not  to  recognize  It.  The  new  company  purchased  the  Chicago  stock 
of  the  old,  but  not  its  good  will.  There  was  hut  one  person  named 
Peck  interested  In  the  new  company.  Both  companies  continued  In 
business  In  the  same  territory,  and  a  considerable  confusion  of  goods 
resulted,  even  with  experienced  purchasers,  owing  to  the  similarity 
of  the  names  with  which  such  goods  were  stamped,  i/eldt,  that  the 
name  of  the  new  company,  which  was  unwarranted  In  fact,  because 
there  were  no  "Peck  brothers"  loterested  therein,  was  clearly  adopteA 
for  the  fraudulent  purpose  of  obtaining  the  advantage  of  the  reputa- 
tion and  established  trade  of  the  old  company,  and  in  violation  of  the 
duty  which  its  organizers  owed  to  the  old  company  as  stockholders, 
and  that  the  carrying  on  of  business  thereunder  In  the  manner  shown 
eoiutituted  unfair  competition,  against  which  the  old  company  was  en- 
titled to  an  Injunction. 

t  Tkadb-Naxks— Tbahsfhb  by  ,8alb  or  Good  WnXi  ov  OoHPOBATioa— Rights 

OF  SOCCESSOB. 

The  sale  under  a  decree  of  court  of  all  the  inoperty  of  a  mannfac- 
tnrlDg  or  commercial  corporation,  including  *its  franchises,  uame,  and 
good  will,"  to  a  reorganization  committee  representing  all  Its  stock- 
holders, passes  to  the  purchasers  and  the  reorganized  company  the 
light  to  the  old  company's  trade-name,  and  to  protection  In  its  exclu- 
sive use  to  the  same  extent  tbat  such  protection  could  have-  been  In- 
Toiced  by  the  old  company,  bad  it  continued  in  business. 

I.  Suck  —  Scrr  aoaihst  Cobforatton  fob  iNVRivaEUBNT  —  Effsct  of  Gtatb 

The  fact  that  a  cotporatiott  has  been  diartered  by  a  state  under  a 
certain  name,  which  It  selected,  does  not  afford  It  immunity  from  a 
niit  !n  a  federal  court  by  a  corporation  of  another  state  to  enjoin  It 
from  prosecuting  its  business  under  such  name,  where  the  name  was 
d^t>erately  adopted  by  its  Incorporators  In  Imitation  of  complainant^s 
tov  the  fraudulent  pnriwse  of  deceiving  the  public  and  appropriating 
complainant's  good  will  and  reputation. 
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Appea]  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

The  appellant,  a  corporation  of  tlie  state  of  ConnectlcTtt,  filed  Its  bill 
against  the  corporation  "Peck  Bros.  Go."  and  the  Individual  defendants, 
who  are  Its  officers  and  directors,  to  restrain  (1)  the  use  of  the  name  "Peck 
Bros.  &  Co,"  or  "Peck  Bros.  Co."  or  "Peck  Bros."  or  names  substantially 
Identical  therewitta.  In  cunnectlon  with  the  prosecution  of  the  business  of 
the  manufacture,  purchase,  and  sale  of  plumbing,  gas  and  steam  fitting  ma- 
terials and  supplies,  flxtiu-es,  brass  and  iron  goods;  (2)  from  holding  out  or 
representing  that  the  goods  manufactured  by  them  are  the  same  as  those 
manufactured  by  the  complainant;  and  (3)  from  using  or  interfering  with 
the  paramount  right  of  the  complainant  to  the  name  of  *'Peck  Brothers  & 
Co.,"  or  "Peck  Bros.,"  or  "Peck  Bros.  Co.,"  in  connection  with  the  manu- 
facture and  sale  of  goods  of  the  character  stated;  and  seeking  also  to  re- 
cover damages  sustained  by  reason  of  the  alleged  unauthorized  interference 
with  the  complainant's  paramount  right  In  the  use  of  the  names  stated. 
The  bill  was  answered  to,  and  iqion  the  evidence  taken  the  court  below  on 
July  8, 1901,  dismissed  the  blU  for  want  of  equity. 

Elnatban  Peck  and  bis  two  sons,  J.  M.  Peck  and  Henry  F.  Peck,  nndw 
tile  firm  name  of  E.  Peck  &  Sons,  in  the  year  1K>9,  commenced  the  business 
of  the  manufacture  of  brass  goods  for  plumbers  and  gas  and  steam  fitters 
at  New  Britain,  In  the  state  of  Connecticut.   In  the  year  1862,  the  corpora* 
tion  "Peck  Brothers  &  Co."  was  organized,  and  became  the  successor  in 
business  of  the  firm  of  E.  Peck  &  Sons.   This  corporation  was  composed,  lu 
part  at  least,  of  the  two  sons  of  Elnatban  Peck,  and  the  plant  of  the  busi- 
ness at  that  date  had  been  removed  to  the  city  of  New  Haven.  •  Tbe  capital 
stock  of  tbe  corporation  was  originally  $3S,000.   Tbls  was  Increased  from 
time  to  time  until  In  Marcb,  1806.  it  was  $75U,000.  Tbe  business  bad  greatly 
grown  in  volume,  and  Its  product  had  become  well  and  thoronglily  known 
to  the  trade  throughout  the  country  as  "Peck  Brothers*  Qocds."  Branch 
offices  for  the  sale  of  its  product  were  established  in  the  cities  of  Xew 
York,  Boston,  and  Chicago, — in  the  latter  city  iu  the  spring  of  1889.  The 
office  in  Chicago  was  placed  in  the  charge  and  management  of  the  defend- 
ants Oliver  D.  Peck  and  Albert  D.  Sanders.  The  former  was  then  a  stock- 
holder In,  and  the  secretary  of,  the  Connecticut  corporation,  and  was  its 
vice  president  from  1884  to  1896,  and  Is  now  the  president  of  the  d^endant 
corporation,   The  latter  was  a  stockbolder  In  the  Oonnectlent  corporation, 
and  conducted  the  branch  on  a  salary,  and  Is  now  the  general  manager  of 
the  defendant,  corporation.    The  defendant  William  A.  Batcllffe  was  also  a. 
stockholder  In  the  Connecticut  corporation,  and  was  the  principal  salesman 
In  the  Chicago  branch,  and  Is  now  the  secretary  of  the  defendant  corpora- 
tion.  On  the  14th  day  of  March,  1896,  the  corporation  became  embarrassed; 
and  a  bill  was  filed  In  the  superior  court  of  the  county  of  New  Haven, 
Conn.,  by  the  owners  of  a  majority  of  tbe  stock,  against  the  corporation, 
for  the  appointment  of  a  receiver.   Oliver  D.  Peck,  one  of  the  defendants 
In  tbls  suit,  was  a  plalntifC  in  that  suit   Beceivera  were  duly  appointed, 
wbo  took  charge  of  tbe  corporation  and  managed  Its  business.   On  Ifarcli 
10,  1896,  the  defendant  Oliver  D.  Peck,  with  others,  filed  an  ancillary  bill 
In  the  circuit  court  of  tbe  United  States  for  the  Northern  district  of  IllinolB, 
upon  which  the  defendant  Albert  D.  Sanders  was  appointed  ancillary  re- 
ceiver of  the  corporation  with  respect  to  Its  property  in  the  state  of  Illinois, 
for  the  benefit  of  the  principal  receivers,  appointed  by  the  supwior  court 
for  the  county  of  New  Haven,  Conn.   On  June  25,  1890,  Henry  D.  0(^hlan, 
W.  J.  Naughton,  and  Oeorge  C  Morton  filed  with  the  secretary  of  state  oC 
the  state  of  Zlllnois  a  certificate  signed  by  them,  respectively.  In  whldi  they 
proposed  to  form  a  eorporatlon  under  the  name  of  "Peck  Bros.  Co.,'*  for  tbe 
manufacture  and  sale  of  plumbing,  gas  fitting,  steam  fitting,  sewer  pipe, 
eewer  building  materials  and  supplies,  also  hardware,  brass,  and  iron  goods, 
metals,  and  machinery,  with  a  capital  stock  of  ¥75.000,  divided  into  T50 
shares;  tbe  principal  office  of  tbe  company  to  be  located  in  the  city  of 
Chicago.   A  license  was  thereupon  Issued  to  them  as  commlsslonera  to  open 
books  for  subscription  for  tbe  capital  stock.   On  August  21,  1898,  tbxj  t»* 
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ported  to  tile  secretary  of  etate  tliat  tbe  etoci  was  fully  subscribed  as  fol- 
lows:  Oliver  D.  Peck,  100  Bhares,  amountit^  to  $10,000;  Henry  D.  Ooghlan, 
aoo  shares.  |20,000;  WUlIam  A.  Batcllffe,  72  shares,  $7,200;  James  L.  Kat- 
cUfFe,  37S  shares,  $37,800,— and  that  there  had  been  elected  as  directors 
file  four  subscribers  to  the  capital  stock  and  George  C.  Morton,  whereupon 
on  that  day  the  secretary  of  state  Issued  his  certificate  "that  the  said  Peck 
Bros.  Co.  iB  a  legally  organized  corporation  under  the  laws  of  this  state." 
lb.  Coghlan,  who  snbsoribed  for  200  shares,  was  the  attorney  of  the  Ohl- 
eago  branch  and  was  one  of  the  attorneys  of  the  defendant  Bandera  as  re* 
eelver,  and  Is  one  of  the  solicitors  of  record  for  the  defendants  In  this  snit 
Tbe  bill  charges  the  fact  to  be  "that  although  the  name  of  the  defendant 
Albert  D.  Sanders  does  not  appear  as  one  of  the  Incorporators  of  the  de- 
fradant  'Peek  Bros.  Oo.,'  he  was  directly  Interested  and  contrlbnted  toward 
t&e  payment  upon  the  shares  of  Its  capital  stock,  and  that  as  your  orator 
Informed  and  believes,  the  two  hundred  shares  of  capital  stock  of  said 
corporation  subscribed  by  Henry  D.  Coghlan  were  In  reality  a  subscription 
In  trust  for  and  in  bdialf  at  tbe  defendant  Albert  D.  Bandm;  that  tbe  said 
Henry  D.  Ooghlan  was  the  confldential  attorney  of  the  said  Albert  D. 
Sanders  both  before  and  after  his  appointment  as  ancillary  receiver;  that 
said  Albert  D.  Sanders  Immediately  upon  resigning  his  said  receivership 
became  the  general  manager  of  the  defendant  'Peck  Bros.  Co.,'  and  has 
continued  to  be  such  general  manager  up  to  this  time,  and  has  taken  an 
active  part  in  tbe  conduct  and  maongemeut  of  the  affairs  of  said  corpora- 
tion from  the  time  of  Its  creation."   To  this  allegation  the  defendant  Albert 
D.  8and»s  answered  that  he  "denies  that  on  the  25th  day  of  June,  1S06,  be 
conspired  with  tbe  defendants  William  D.  Peck  and  William  A.  Ratdiffe 
for  the  purpose  of  obtaining  the  name  and  good  will  and  bnsinem  of  the 
firm  of  Peck  Bros.  Sc  Company.   He  denies  that  he  had  anything  to  do  with 
tbe  organization  of  Peck  Bros.  Company,  the  defendant  company.   He  denies 
that  the  subscription  of  Henry  D.  Coghlan  to  the  capital  stock  of  Peck 
Bros.  Company  was  a  subscription  In  trust  for  this  defendant    He  denies 
that  the  said  Henry  D.  Coghlan  was  his  confidential  attorney,  either  before 
or  after  his  appointment  as  ancillary  receiver,  but  represents  the  fact  to 
be  that  Henry  V,.  Cogblan  was  the  attorney  for  Feck  Bros.  &  Company  of 
New  Haven,  Conn.,  for  years  prior  to  Its  Insolvency,  and  after  Its  insolvency 
acted  In  connection  with  E.  A.  Otis  as  attorneys  of  the  receivers  In  winding 
ap  the  atTalrs  of  Peck  Bros.  &  Comiwny,  and  that  everything  done  by  tbe 
said  Henry  D.  Coghlan  in  the  organization  of  Peck  Bros.  Company  was  done 
for  purposes  and  reasons  unknown  to  this  defendant,  and  In  no  way  con* 
Dected  with  him."   All  the  defendants,  except  the  defendant  James  L.  Rat- 
elUTe,  "further  answering,  deny  tliat  the  plaintiff  has  the  exclusive  right  to 
the  use  of  tbe  name  'PeclE  Bros.  &  Co.,'  'Peck  Bros.  Co.,*  or  'Peck  Bros..'  or 
the  name  of  'Peck,'  In  connection  with  Its  said  business.   These  defendants 
aver  and  charge  that  the  defendant  Peck  Bros.  Company  Is  alone  entitled 
to  the  use  of  the  said  name  or  names;  that  It  was  duly  incorporated  under 
tbe  laws  of  the  state  of  Illinois  long  prior  to  the  complnlnant;  that  It  pur- 
chased  tbe  assets  and  good  will  of  the  Western  branch  of  Feck  Bros.  & 
Co.;  that  Its  company  is  headed  by  Oliver  D.  Peck,  of  tbe  original  firm  of 
Peck  Bros.  &  Co.,  who  acts  as  Its  president;  and  that  It  had  been  In  existence 
and  doing  business  since  June,  1896,  and  under  the  name  adopted  has  built 
op  a  large  business,  which  It  alone  Is  entitled  to  share  and  enjoy."  No 
evUttice  was  taken  on  behalf  of  the  defendants  below,  except  the  deposi- 
tion of  one  WUaon,  tbe  r^resentatlve  of  the  defendant  corporation  In  the 
dty  of  New  York,  touching  the  location  of  its  office  in  that  dtr. 

There  were  negotiations  In  the  spring  of  the  year  1806,  between  the  Con- 
necticut receivers  and  Mr.  Sanders,  the  ancillary  receiver,  on  the  one  band, 
sad  William  A.  Ratcllffe,  representing  a  syndicate  for  the  purchase  of  the 
proper^  of  the  Connecticut  corporation  located  In  the  city  of  Chicago.  It 
vas  unknown  to  the  Connecticut  receiver  who  composed  that  syndicate. 
After  some  n^^atlon  a  price  was  fixed  for  the  goods,  and  the  sale  was 
ftually  consummated  in  the  month  of  September.  The  Connecticut  receivers 
heard  of  tlie  jfrcvoaei  new  corporation  in  Illinois,  not  from  the  parties,  but 
from  womm  person  on  tbe  outside,  and  on  August  8th  wired  Hr.  Sanders 
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aa  follows;  object  to  title  of  new  company.  Avoid  recognizing  In  tay 

way,"— and  on  the  same  day  addressed  to  blm  tbe  following  lettu': 

"New  Haven,  Ct>nn.,  Angnst  8,  1806b 
"Mr.  A.  D.  Sanders,  RecelTO',  Chicago— Drar  Sir:  Since  we  beard  of  the 
organization  of  the  new  company  to  succeed  to  our  business  In  Chicago,  wo 
have  seriously  considered  tbe  matter  of  allowing  them  to  use  tbe  name 
Peck  Bros,  in  any  way,  and  In  conversation  with  one  of  our  promlnmt  stock- 
holders, Mr.  W.  H.  Hart,  be  decidedly  objected  to  it  While  the  IntentlonB 
of  the  projectors  might  be  all  right  1  can  readily  see  where  serious  compli- 
cations might  arise  from  any  company  doing  business  in  tbe  same  line  under 
tbe  name  of  Peck  Bros.,  and  we  shall  be  under  tbe  necessity  of  refusing  to 
recognize  this  company  by  making  any  sale  of  goods  to  them.  I  have  Just 
wired  you  to  this  effect,  and  I  think.  If  you  will  stop  to  consider  the  matter, 
yon  will  readily  see  tbe  necessity  of  our  entering  tbe  protest  I  presume 
there  may  be  some  way  by  which  tbe  use  of  this  name  might  be  permitted 
under  restrictions  and  llmitatlona,  but  have  not  had  an  opportunity,  as  yet 
of  consulting  our  attorney  In  reference  to  the  matter.  I  thought  best  to 
enter  the  protest  &nd  will  notify  yon  and  write  yon  furttaa  after  consulta- 
tion with  our  attorney. 

"Yours  truly,  J.  M.  Peck,  Receiver.** 

On  August  14. 1S96,  be  addressed  a  letter  to  "Mr.  W.  A.  Ratcliffe,  Agent  for 
tbe  Feck  Bros.  Co.,"  which  contains  the  following:  "We  have  talked  over  the 
matter  of  the  name  of  the  new  company,  viz..  *Tbe  Peck  Bros.  Co.,*  and  we 
could  see  where  It  could  and  might  be  used  by  yon  to  tbe  detriment  of  the 
business  of  Peck  Bros.  &  Co.,  but  I  had  your  assurance  when  In  conversation 
with  you  that  your  idea  In  taking  tbe  before-mentioned  name  was  to  pre- 
serve the  present  channels  of  trade  for  Peck  Bros.  He  Co.*s  goods  so  far  as 
possible,  and  so  tar  as  It  could  be  made  mutually  advantageous.  To  this 
we  can  see  no  objection,  but  If  at  anji  time  In  the  future  Peck  Bros.  &  Co. 
should  find  that  goods  were  on  the  market  not  of  their  manufacture  but 
marked  The  Peck  Bros.  Co.'  we  have  no  donbt  but  the  name  of  the  new  com- 
pany Is,  In  our  opinion,  so  near  like  the  old  that  It  would  at  least  warrant  a 
trial  of  tbe  matter  In  the  conrts.  As  n;)  such  case  Is  likely  to  arise  during 
tbe  receivership,  we  think  tbe  matter  can  prolMbly  be  left  to  the  future 
board  of  directors  of  Peck  Bros.  &  Co.  In  the  meantime  we  shall  consider 
that  you  are  to  sell  Peck  Bros.  &  Co.'s  goods  In  Chicago  and  vicinity,  and 
that  all  orders  for  goods  shall  be  referred  to  you,  and  that  we  will  not  give 
competing  prices  against  you."  On  August  24th  be  addressed  a  letter  to 
Mr.  Sanders,  receiver,  with  reference  to  an  inventory  of  the  property  at 
Chicago.  In  which  he  stated:  "I  did  say  to  both  you  and  Mr.  Ratcliffe 
that  I  did  not  think  it  best  for  you  to  have  any  connection  wij,h  the  new 
firm  until  the  matter  was  fully  closed  out  and  I  distinctly  said  that  tliis 
was  for  your  own  Interest."  The  negotiations  seem  to  have  at  first  contem- 
plated tbe  acquirement  of  tbe  good  will  and  name  of  the  Connecticut  cor- 
poration. On  September  23,  1806,  the  Connecticut  receiver  wired  Mr.  Sand- 
ers: "Receivers  have  no  authority  to  sell  good  will  nor  make  contracts 
extending  beyond  the  receivership.  Instructions  of  August  14th  cover  all 
we  can  do.  If  those  terms  are  not  sufficient  call  the  deal  oft,  and  we  will 
advise  you  further," 

On  September  23,  1806,  the  defendant  Albert  D.  Bandeni,  the  ancillary  re- 
ceiver, filed  bis  petition  In  the  ancillary  suit  representing  that  the  stock  of 
goods  In  Chicago  was  valued  at  937,660.60,  and  that  the  Illinois  corporation. 
"Peck  Bros.  Go.,**  had  offered  to  purchase  tbe  same  for  ¥18,830.80  In  cash; 
that  he  submitted  the  proposition  to  the  principal  receiver  of  tbe  Con- 
necticut corporntJon,  and  had  been  instructed  to  procure  authority  of  the 
court  to  consummate  the  sale. — and  an  order  was  entered  by  the  court 
authorizing  the  sale  of  the  goods,  which  sale  was  consummated.  The  order 
did  not  authorize  the  sale  of  any  good  will  or  trade-name,  but  simply  aU 
tbe  stock  on  hand.  In  December,  1896,  Mr.  Porter,  the  Connecticut  recover, 
visited  Chicago,  and  called  at  the  ofiice  of  tlie  defendant  corporation.  Ha 
then  found  ti^e  defendant  Sanders  engaged  In  the  s^lce  of  fliat  Cfupora- 
tlon.  Subsequently,  and  on  December  31,  1806,  Sanders  resigned  aa  ancillary 
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«  same  day  Joseph  Porter  was  cppoiuted  ancillary  re* 

The  reports  of  the  auclltary  receiver  showed  payments 
).  Coghlan  for  servfcea  as  solicitor  of  the  recelTer.  On 
the  New  Haven  court  entered  a  decree,  upon  the  appllca- 
icut  receiver,  for  the  sale  of  the  property  of  the  New 
and  directed  "that  Joseph  Porter,  the  receiver  of  Peck 
ly,  be,  and  he  Is  hereby,  authorized  and  empowered  to 
lerty  of  said  company,  of  every  kind  and  wheresoever 
Its  franchises,  name  and  guod  will,"  In  such  manner  as, 

the  receiver,  would  realize  the  greatest  amount.  The 
'Ided  that  creditors  and  stockholders  might  bid  at  the 
'  the  receiver,  filed  March  11,  1898,  declares  tliat  the  re- 
sale at  public  anction  to  the  highest  bidder  at  the 

entire  property  of  the  corporation,  Including  Its  "fran- 
ood  will,  and  all  other  assets  of  every  kind,  and  where- 
t  that  sale,  P.  N.  Welch,  F.  O.  Holllns.  and  H.  O.  Warren, 
>r  the  committee  of  stockholders  of  the  corporation,  pur- 
T,  good  will,  etc.,  for  the  sum  of  ¥265,520-  The  report 
the  same  day  confirmed,  and  the  receiver  was  ordered 
ver  to  such  person  or  persons  as  shall  be  designated  In 
:  of  the  agents  of  the  committee  of  stockholders  who 
>erty  a  proper  deed  of  conveynnce.  On  the  4th  day  of 
Warren,  and  Holllns,  as  trustees  of  the  stockholders  In 
itlon,  uniting  with  others,  entered  Into  articles  of  or- 
eck  Brothers  &  Compnny,"  the  appellant  here,  which  was 
tary  of  state  of  the  state  of  Connecticut  on  the  5th  day 
number  of  shares  of  the  corporation  was  24,000,  of  the 
ch,  and  were  fully  subscribed  for,  Welch,  Warren,  and 
of  all  the  stocklioiders,  subscribed  for  23,836  shares.  On 
elvers  of  "Peck  Brothers  &  Co.,"  the  original  Connecticut 
received  a  written  request  from  the  trustees  of  all  the 
rer  a  bill  of  sale  to  the  new  corporation  "Peck  Brotliers 
jyed  to  the  last-named  corporation  all  the  property  of 
together  with  the  franchises,  name,  and  good  will,  and 
le-marks,  and  patents  and  all  other  assets  of  every  kind, 
:uated,  belonging  to  said  Peck  Brothers  &  Company,  or 
hereof."  On  May  10,  1898,  the  receiver  reported  to  the 
things,  that  he  had  received  the  final  payment  for  the 
hises  sold;   "that  a  committee  representing  all  of  the 

defendant  corporation  has  purchased  all  of  the  propi  vty 
name  of  said  company,  and  has  caused  a  new  corpnra- 
d  for  the  benefit  of  the  stockholders  of  the  defendant 
transferred  all  of  the  property  and  franchises  and  the 
lant  company  to  said  new  corporation;  and  that  said 
ting  all  of  the  stockholders  of  said  defendant  compnny, 
ifendant  company  shall  be  disaolved.  and  has  requested 
apply  to  this  court  for  an  order  of  dissolution."  There- 
in order  was  entered  by  the  court  reciting  the  report  of 
the  committee  representing  all  stockholders  of  said  de- 
ppearlng  by  their  attorneys,  Ailing,  Webb  &  Morehouse, 
prayer  for  dissolution,  and,  the  facts  recited  in  snld  re- 
lund  to  be  true,"  It  was  ordered  that  the  corporation  In 
ed,  and  Its  corporate  existence  terminated, 
plete  with  evidence  touching  the  (juestlon  of  confuslou 
e  sales  thereof.  The  defendant  corpurntion,  having  Its 
cago,  reaches  o'ut  for  Its  trade  throughout  the  Enst  and 
Itory  covered  by  the  complainant  corporation.  Its  goods 
:  Bros.  Co.  Clilcago."  The  stamp  of  both  corporations 
necessarily  In  small  letters,  requii'tug  close  Inspection  to 
vldence  discloses  that  in  repeated  iustances  experienced 
lased  the  goods  made  by  the  defendant  corporation,  sup- 
the  goods  manufactured  by  the  cnmplainnnt  corporation; 
a  Is  proven  to  have  occurred  In  the  delivery  of  letters, 
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checks,  and  statements  fonrarded  by  maU.  Upon  tile  qoMtlon  vC  eonftisloo 
of  goods  there  Is  no  dlapate. 

E.  A.  Otis  and  Henry  C.  White,  for  appellant 

H.  D.  Coghlan,  for  appellees. 

Before  JENKINS  and  GROSSCUP.  Circuit  Judges,  and  BAKER, 
District  Judge. 

JENKINS,  Circuit  Judge,  after  stating  the  facts  as  aljove,  delivered 
the  opinion  of  the  court. 

Upon  the  evidence  in  this  case,  we  think  we  are  warranted  in  saying 
of  this  defendant,  as  we  had  occasion  to  say  of  another  corporation  un- 
der circumstances  not  dissimilar,  that  "it  was  conceived  in  sin  and 
brought  forth  in  iniquity,  that  wrong  attended  at  its  birth,  and  that 
fraud  stood  sponsor  at  its  christening,  imposing  upon  the  corporate 
child  a  name  to  which  it  was  not  entitled,  and  which  it  had  no  right  to 
bear."  Kathreiner's  MalzkafFee  Fabriken  Mit  Beschraenkter  Haf- 
tung  V.  Pastor  Kneip  Medicine  Co.,  27  C.  C.  A.  351,  82  Fed.  321. 
The  original  Connecticut  corporation  had  builded  up  a  large  manu- 
facturing interest.  Its  goods  were  of  superior  quality,  and  com- 
manded higher  prices  in  the  market  than  the  goods  of  other  deal- 
ers. They  were  universally  known  to  the  trade  as  "Peck  Brothers* 
Goods."  The  name  indicated  the  origin,  and  was  a  guaranty  of  the 
superior  excellence  of  the  goods,  and  was  so  recognized  by  all  deal- 
ing in  them.  The  name  aiid  designation  was  a  property  right  be- 
longing to,  and  a  valuable  asset  of,  the  original  Connecticut  corpora- 
tion. Its  financial  embarrassment  caused  no  suspension  of  its  man- 
ufacture or  trade.  That  was  continued  by  the  receivers  appointed 
under  the  bill  filed  manifestly  for  the  purposes  of  reorganization. 
The  defendant  Oliver  D.  Peck  was  at  the  time  the  vice  president  of 
the  Connecticut  corporation,  and  bound  by  his  duty  to  abstain  from 
injuring  its  good  will  and  trade  name.  So,  likewise,  'were  the  de- 
fendants Albert  D.  Sanders  and  William  A.  Ratclifife  thus  obligated. 
Each  of  them  was  a  stockholder  in  the  Connecticut  corporation ;  the 
former  the  manager,  and  afterwards  the  receiver,  of  its  Chicago 
branch,  and  the  latter  its  principal  salesman.  So  long  as  they  oc- 
cupied those  relations  of  trust,  they  were  bound  in  honor  to  re- 
frain from  acts  detrimental  to  the  company,  and  which  would  under- 
mine its  business  and  affect  the  value  of  its  trade-name.  Mr.  Cogh- 
lan,  one  of  the  incorporators  of  the  Chicago  company,  was  the 
counsel  of  the  Connecticut  company  for  its  Chicago  branch,  and 
was  one  of  its  counsel  in  the  receivership  proceedings  in  the  North- 
em  district  of  Illinois;  and  while  that  confidential  relation  con- 
tinued he  also  was  bound  by  ordinary  professional  ethics  to  take 
no  part  in  a  proceeding  which  must  necessarily  prove  injurious  to 
his  client.  Pending  the  proceedings  for  reorganization,  and  before 
it  was  known  whether  the  corporation  would  be  reorganized,  or  its 
property  and  assets  disposed  of  to  others,  Coghlan,  with  two  com- 
panions, proposed  to  form  a  corporation  under  the  title  "Peck  Bros. 
Co."  to  carry  on  a  like  business,  and,  as  events  have  proven,  within 
the  territory  occupied  by  fats  client.   Peck,  William  A.  RatcUffe,  and 
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^iree  of  the  four  subscribers  to  the  stock  of  that 
rere  three  of  its  five  directors.  They  assumed  a 
ley  liad  no  warrant  of  right.  There  were  no  broth- 
ed  in  this  new  enterprise.  There  was  but  one  Peck, 
ed  was  itself  a  falsehood,  and  we  must  beUeve  that 
ed  for  a  purpose.  The  fact  of  the  proposed  in- 
by  these  parties  either  designedly  concealed  from, 
kno\vn  to,  the  officers  or  the  Eastern  receivers  of 
corporation ;  but  the  fact  that  such  incorporation 
identally  came  to  the  knowledge  of  the  Connecticut 
.  early  as  August  8th  they  wired  to  the  defendant 
anifestly  was  not  unfriendly  to  the  proposed  cor- 
ig  to  the  title  of  the  new  company,  and  directing 
)gnizing  it  in  any  way.  This  was  nearly  two  weeks 
orators  met  to  elect  a  board  of  directors.  On  Au- 
nnecticut  receiver  addressed  a  letter  to  the  defend- 
iatclifTe,  likewise  protesting  against  the  use  of  the 
iry  of  the  Connecticut  corporation.  So  that  they 
his  incorporation,  assuming  a  name  to  which  they 
th  knowledge  that  they  who  were  then  in  charge, 
e  court,  of  the  rights  of  the  stockholders  of  the 
loration,  protested  against  the  assumption  of  the 
erefore,  was  no  mere  mistaken  action,  but  a  de- 
on  of  a  name  which,  as  we  think,  the  corporation 
bear.  We  need  not  stop  to  inquire  too  curiously 
le  real  part  played  by  the  defendant  Albert  D.  San- 
iaction.  That  he  was  knowing  to  it  all  cannot  be 
d  his  codefendants,  it  is  true,  deny  all  conspiracy 
hey  content  themselves  with  mere  denial.  Having 
swer,  they  should  have  answered  fully.  In  view 
5  of  the  bill,  it  was  incumbent  upon  all  of  the  de- 
knowledge  to  have  informed  the  court  whether 
iption  was  for  himself  or  for  others,  or  in  part  for 
art  for  others ;  whether  his  own  money  paid  for 
;o  the  stock,  or  whether  it  was  in  whole  or  in  part 
"s,  and  by  whom.  The  fact  that  the  defendant  Al- 
was  the  general  manager  of  the  Chicago  branch, 
,  few  months  after  the  incorporation,  and  while  still 
either  as  general  manager  or  in  some  responsible 
in  the  management  of  the  affairs  of  the  new  cor- 
:  incumbent  upon  him  not  merely  to  deny  without 
to  fully  explain,  especially  in  view  of  the  fact  that 
at  he  is  now  a  stockholder  and  officer  of  the  new 
t  no  word  of  explanation  comes.  They  refrain  from 
r  their  answer.  They  refrain  from  testifying  upon 
)on  this  whole  business,  and  with  respect  to  their 
it,  the  defendants  are  as  silent  as  the  sphinx.  We 
?c  that  the  corporation  was  formed  with  a  view  to 
or  wrongfully,  the  good  will  and  trade-name  of  the 
ness.  Indeed,  the  answer  asserts  that  the  company 
buy  the  assets  and  good  will  of  the  insolvent  con- 
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cern,"  and  "for  the  purpose  of  taking  off  the  hands  of  the  receiver 
the  assets  and  good  will  of  the  Western  branch."  This  afilrmative 
allegation  required  of  them  proof  of  the  fact,  but  that  evidence  is 
not  forthcoming.  If,  however,  the  allegations  of  the  answer  were 
true,  while  it  might  acquit  the  defendants  of  "original  sin,"  the  wrong- 
tul  assumption  of  the  name  and  the  prosecution  of  the  business 
tliereunder  would,  as  against  the  lawful  proprietors  of  the  name  and 
business  conducted  under  it,  render  the  enterprise  illegal.  The  new 
corporation  did  not  acquire  any  right  or  title  to  the  trade-twme 
or  the  good  will  of  the  Connecticut  business.  The  receivers  declined 
absolutely  to  deal  with  the  Chicago  parties  upon  any  such  pos- 
tulate, and  instructed  the  defendant  Sanders,  if  that  were  insisted 
upon,  to  "call  the  deal  off."  The  order  of  sale  by  the  circuit  court 
of  the  United  States  for  the  Northern  district  of  Illinois  carefully 
omits  any  inclusion  of  the  trade-name  or  good  will,  and  all  that 
the  defendant  corporation  acquired  by  the  sale  was  the  stock  of 
goods  at  Chicago.  There  is  here  either  original  wrongful  intent, 
or,  if  the  design  were  originally  honest,  it  became  wrongful  upon 
failure  to  acquire  by  purchase  the  business  and  trade-name. 

Tt  is  now  so  well  settled,  both  by  the  decisions  of  the  supreme 
court-  and  of  this  court,  that  the  wrongful  use  of  one's  own  name 
to  the  injury  of  another,  which  results  in  the  palming  off  upon  the 
public  his  goods  as  the  goods  of  that  other,  will  be  restrained,  that 
it  is  not  needful  to  review  the  authorities.  We  need  only  refer  to 
a  few:  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Co.,  179  U.  S.  665. 
675,  21  Sup.  Ct.  270,  45  L.  Ed.  365;  Meyer  v.  Medicine  Co.,  7  C. 
C.  A.  558,  58  Fed.  884,  18  U.  S.  App.  372;  Pillsbury  v.  Floiir  Mills 
Co.,  24  U.  S.  App.  395,  12  C.  C.  A.  432,  64  Fed.  841 ;  Stuart  v. 
Stewart  Co.,  33  C.  C.  A.  480,  91  Fed.  243.  See,  also,  Tussaud  v. 
Tussaud,  44  Ch.  Div.  678.  While  one  may  have  the  right  to  use 
his  own  name  honestly  in  his  own  business,  for  the  purpose  of  ad- 
vertising he  cannot  resort  to  any  artiiice  or  do  any  act  calculated 
to  mislead  the  public  as  to  the  identity  of  the  business,  firm,  or 
establishment,  or  the  article  produced,  and  thus  work  injury  beyond 
that  which  results  from  mere  similarity  of  names.  Chemical  Co. 
V.  Meyer,  139  U.  S.  540,  11  Sup.  Ct.  625,  35  L.  Ed.  247.  Here  the 
artifice  consisted  not  in  using  one's  own  name,  but  in  assuming 
falsely  the  name  "Peck  Bros.,'  there  being  no  brothers  of  that  name 
in  the  incorporation.  The  nam^  manifestly,  was  thus  assumed  for 
the  purpose  of  obtaining  the  good  will  of  the  established  business 
of  the  Connecticut  corporation,  resulting,  failing  the  acquirement 
by  purchase  of  the  business,  good  will,  and  trade-name,  in  fraud 
upon  the  public,  and  injury  to  the  legitimate  proprietors  of  the  busi- 
ness and  trade-name. 

The  stockholders  of  the  original  Connecticut  corporation  "Peck 
Brothers  &  Co."  including  the  defendants  Peck,  Sanders,  and  William 
A.  Ratcliffe,  reorganized  under  the  corporate  name  of  "The  Peck 
Brothers  &  Company,"  and,  under  the  proceedings  in  the  Connecticut 
court,  acquired  the  business,  good  will,  and  trade-name  of  the  old  cor- 
poration. Beyond  question,  the  right  to  the  trade-name  passed  by  the 
proceedings  to  the  complainant  corporation.    Kidd  v.  Johnson,  100 
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,.  Ed.  769;  Chemical  Co.  v.  Meyer,  139  U.  S.  547,  11 
5  L.  Ed.  247;  Nervine  Co.  v.  Richmond,  159  U.  S. 
It.  30,  40  L.  Ed.  155;  Sarrazin  v.  Tobacco  Co.,  35 
13  Fed.  624,  46  L.  R.  A.  541 ;  LePage  Co.  v.  Russia 
C.  C.  A.  555,  51  Fed.  941,  17  L.  R.  A.  354;  Bank  of 
ren,  94  Wis.  151,  68  N.  W.  549;  Warren  v.  Warren 
(.  Mass.  247. 

j,  however,  that  equity  cannot  extend  its  preventive 

is  wrong,  because  the  defendant  acquired  the  right 
tion  from  the  state  of  Illinois,  and  that  its  name  was 
the  state,  and  that,  since  k  foreign  corporation  can 
less  in  a  state  only  by  comity,  it  cannot  obtain,  an 
I  a  federal  court  against  the  formation  of  a  domestic 
iring  the  same  name.  In  support  of  this  contention, 
tated,  reliance  is  placed  upon  the  case  of  Hazelton 
Hazelton  Tripod  Boiler  Co.,  142  111.  494,  30  N.  E. 
ase,  in  the  year  1881,  one  Hazelton,  having  invented 
ements  in  steam  boilers,  joined  with  one  Kennedy 
of  manufacturing  and  selling  boilers  containing  such 
h  of  them  being  then  residents  of  the  city  of  New 
isiness  was  conducted  under  the  name  of  Hazelton 
id  on  July  10.  1884,  Hazelton  assigned  his  interest 
usiness,  including  three  patents  with  all  reissues  and 
•eof,  or  improvements  in  relation  thereto,  and  all  in- 

he  might  thereafter  make  in  relation  to  steam  boil- 
tier  of  his  partner.  On  June  23,  1888,  the  business 
meantime  been  actively  carried  on  by  Kennedy  and 
orporation  was  organized  by  the  three  Kennedys,  un- 
the  state  of  New  York,  under  the  name  of  the  Hazel- 

•In  February,  1888,  Hazelton  organized  a  corpora- 
laws  of  the  state  of  Illinois,  under  the  name  of  Hazel- 
ler  Co.,  to  manufacture  and  sell  tripod  boilers  of  the 
■  as  those  invented  by  him  the  patents  for  which  he 
;  Kennedys,  except  some  minor  changes  in  the  struc- 
The  statement  of  the  case  asserts  the  following: 

?omplninnnt  nor  the  defendant  corporation  has  ever  been 
business  of  disposing  of  its  steam  boilers  by  placing  the 
larket;  both  liaviug  confined  themselves  to  dealings  directly 
purchasing  for  their  own  use,  and  not  for  sale,  the  sales 
tion  being  all  made  upon  orders  of  customers  addressed  to 
V  Yorli  or  Chicago,  as  the  case  happened  to  be;  and  neither 
tory,  warehouse,  or  sales  room  for  the  disposition  of  Its 
It  its  home  office." 

eld  that  there  were  two  obstacles  to  recovery  by  the 
hich  were  insuperable:  The  first,  "that  the  complain- 
corporation  seeking  to  contest  with  a  senior  corpora- 
of  the  latter  to  the  use  of  its  corporate  name";  the 
.  foreign  corporation  sought  to  contest  with  a  do- 
ition  the  right  of  the  latter  to  the  corporate  name 
)vereignty  which  created  it.  Upon  tliese  propositions 
that,  as  the  incorporation  of  the  defendant  antedated 
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that  of  the  complainant  by  nearly  four  months,  if  there  was  any  in- 
fringement, the  complainant,  arid  not  the  defendant,  was  the  ag- 
gressor; overlooking,  as  it  seems  to  us,  the  fact  that  if  Hazelton, 
as  was  claimed,  had  by  the  transfer  to  Kennedy  several  years  be- 
fore of  the  assets  of  the  business  transferred  also  the  right  to  use 
his  name  in  connection  with  the  manufacture  of  boilers,  he  could 
not  rightfully,  under  any  guise  or  pretense,  either  individually  or 
by  imposing  that  name  upon  a  corporation,  use  it  in  connection 
with  the  same  business,  if  thereby  the  public  was  imposed  upon  by 
reason  of  the  confusion  of  goods  naturally  resulting  from  such  use. 
It  may  be  that  the  court  supposed  that  the  facts  above  stated  with 
reference  to  the  conduct  of  the  business  prevented  such  confusion. 
The  court  also  seemed  to  have  overlooked  the  fact  that  the  New 
York  corporation  was  composed  of  the  Kennedys,  and  was  merely  ^ 
successor  to  them  in  the  business,  and  possessed  all  the  rights  which 
they  had  thereto,  including  trade^names.  Upon  the  second  pr<^x>- 
aition  the  court  remarked : 

"But  the  complainant  1b  tn  the  attitude  of  a  foreign  corporation  coming 
Into  thlB  Btate  and  seeking  to  contcBt  the  right  to  tbe  use  of  a  corporate 
name  whlt^  this  state.  In  furtherance  of  Its  own  public  policy,  and  Id  tbe 
exercise  of  Its  own  sovereignty,  has  seen  fit  to  bestow  upon  one  of  Its  own 
corporations.  For  such  a  purpose  a  foreign  corporation  can  hare  no  stand- 
ing In  our  courts.  Sucb  corporations  do  not  come  Into  this  state  as  a  matter 
of  legal  right  but  only  by  comity,  and  they  cannot  be  permitted  to  come 
for  the  purpose  of  asserting  rights  In  contravention  of  our  laws  or  public 
policy.  It  Is  competent  for  this  state,  whenever  it  se^i  fit  to  do  so,  to  debar 
any  or  all  foreign  corporations  from  doing  business  here,  and  whatever  it 
may  do  by  way  of  cbartralng  corporations  of  its  own  cannot  be  called  In 
question-  by  corptnratlons  which  are  b»e  <mlT  1^  a  species  of  legal  suf- 
ferance" 

We  are  compelled,  with  deference,  to  differ  with  the  learned  court, 
if  it  intended  to  hold  that  incorporation  under  the  'laws  of  the  state 
of  Illinois  protects  one  from  the  consequences  of  his  own  wrong. 
In  a  certain  limited  sense  the  sovereignty  of  the  state  had  confer- 
red the  name.  There  is,  however,  in  the  term  "sovereignty,"  no 
magic  to  conjure  by.  It  can  confer  upon  individuals  no  right  to 
perpetrate  wrong.  Nor  do  we  think  that  the  sovereignty  of  the 
state  of  Illinois  sought  to  do  that.  It  has  a  general  law  of  incor- 
poration, by  which  any  body  of  men  combining  for  the  purpose  of 
business  may  incorporate  under  any  name  they  may  select.  The 
name  is  not  imposed  by  the  law,  but  is  chosen  by  the  incorporators. 
With  that  selection  the  sovereignty  of  the  state  has  nothing  to  do. 
The  act  of  sovereignty  allowing  incorporation  is  permissive,  not 
mandatory.  It  sanctions  the  act  of  incorporation  under  the  name 
and  for  the  business  proposed,  if  that  name  and  that  business  be 
otherwise  lawful.  The  sovereign  b^  the  act  of  incorporation  ad- 
judges neither  the  legality  of  the  business  proposed,  nor  of  the  name 
assumed.  That  is  matter  for  judicial  determination  by  a  court  hav- 
ing jurisdiction  of  the  subject  when  the  legality  of  the  business  or  of 
the  name  is  called  in  question.  If  one  may  not  use  the  name  im- 
posed upon  him  in  invitum  so  that  it  shall  work  wrong  to  another, 
by  what  token  may  he  become  incorporated  under  a  name  selected 
bjr  himself  to  effect  like  wong?  And  how  is  tbe  sovereignty  of 
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npugned  by  the  denial  to  incorporators  of  a  right  to 
1  a  wrong-?  Is  it  possible  that  a  sovereignty  of  i 
lis  invoked  to  perpetrate  a  fraud?  If  it  may  be,  then 
Lt  sovereignty  stand  for  oppression,  and  not  for  jus- 
ild  one  who,  in  connection  with  a  business  to  which 
seen  attached  and  had  given  value  to  it,  having  dis- 
ght  to  use  that  name  to  another,  and  so  by  the  law 
I  using  it  in  connection  with  a  like  business  under  cir- 
t  would  work  a  fraud,  be  enabled  to  effect  the  fraud 
ming  incorporated  under  that  name  under  the  sov- 

state  of  Illinois.    We  cannot  bend  our  judgment  to 

that  a  sovereign  state  designed  thus  to  confer  im- 
ng.  The  court,  in  a  review  of  the  evidence,  further 
rade-name  and  good  will  of  the  business  were,  as  a 
not  transferred  by  an  assignment  which  merely  trans- 
t  of  the  vendor  to  the  business,  "its  assets,  profits, 
s,"  and  that  the  negotiations  for  a  sale  did  not  com- 
;ransfer.  Whether  this  legal  conclusion  be  correct, 
quire ;  but  the  fact  seems  to  have  had  influence,  for 
i  to  distinguish  the  case  then  in  hand  from  its  de- 
r  v.  Frazer  Lubricator  Co.,  121  111.  147,  13  N.  E. 

Rep.  73,  in  which  that  court  held  that  one  selling 
[led  business,  and  with  it  his  own  name  to  be  used 
rith  the  business,  cannot  afterwards  assume  it  in  car- 
business;  and  this  upon  the  ground  that  the  instru- 
r  in  that  case  expressly  authorized  the  vendee  to  use 
trade-mark,  or  as  indicating  the  material  or  product 
nufactured  by  the  vendor,  and  conferred  upon  the 
lusive  authority  to  use  his  name  for  such  purpose. 
IS  to  have  been  also  influenced  by  the  fact  that  as 
;  made  for  use  by  those  ordering  them,  and  were  not 
it  for  sale,  there  could  be  but  little,  if  any,  confusion 
terference.  If  that  fact  be  potential,  it  is  unavail- 
:  in  hand.    Here  the  defendants  reach  out  into  the 

East,  and  persistently  and  deliberately  place  goods 
'acture  upon  the  market,  selling  them  under  such 
irienced  dealers  are  imposed  upon.  With  respect  to 
le  supreme  court  of  Illinois  of  the  right  of  a  foreign 

contest  in  the  courts  of  that  state  the  right  of  a 
ration  to  the  corporate  name  given  it  by  the  state 
:  incorporation,  even  if  that  name  be  selected  in  fraud 
perpetrate  a  wrong,  we  are  not  concerned.    The  state 

the  undoubted  right  to  regulate  its  own  courts  in 
d,  if  it  so  will,  to  turn  a  deaf  ear  to  a  demand  for  jus- 
1  court,  however,  is  organized  in  part  to  listen  to 
citizens  and  corporations  of  one  state  against  citi- 
ations  of  another  state,  and  its  doors  may  not  be 
ruling  of  a  state  tribunal.  We  study  the  decisions 
court  of  a  state  with  respectful  deference,  but  cannot 
hereby  in  such  a  case  as  the  present  one,  when  the 

in  our  judgment,  works  a  grievous  wrong.    We  can- 
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not  follow  the  decision  in  the  Hazelton  Case.  The  doctrine  of  the 
Illinois  court,  as  we  conceive,  is  not  in  accord  with  the  decisions 
of  the  federal  and  of  other  state  courts.  Celluloid  Mfg.  Co.  v.  Cel- 
lonite  Mfg.  Co.  (C.  C.)  32  Fed.  94 ;  Rogers  Co.  v.  Rogers  Mfg.  Co.. 
17  C.  C.  A.  576,  70  Fed.  1017;  Publishing  Co.  v.  Dobbinson  (C. 
C.)  72  Fed.  603 ;  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462, 
39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St.  Rep.  769;  Holmes,  Booth  & 
Hayden  v.  Holmes  &  Atwood  Mfg.  Co.,  37  Conn.  278,  293,  9  Am. 
Rep.  324.  In  the  first  of  these  cases  Mr.  Justice  Bradley,  of  the 
supreme  court  of  the  United  States,  observed : 

"As  to  the  Imitation  of  the  complainant's  name,  the  fact  that  both  are 
corporate  names  Is  of  no  consequence  In  this  connection.  They  are  the  busi- 
ness names  hj  which  the  parties  are  known,  and  are  to  be  dealt  with  pre- 
ds^y  as  if  they  were  the  names  of  private  firms  or  partnerships.  The  de* 
fendanl^s  name  was  of  Its  own  chooslnK.  and.  If  an  unlawfol  Imitation  of 
the  complainant's,  is  subject  to  the  same  rules  of  law  as  if  it  were  tb« 
name  of  an  unincorporated  firm  or  company.  It  is  not  identical  with  the 
complainant's  name.  That  would  be  too  gross  an  invasion  of  the  complain- 
ant's right  Similarity,  not  identity.  Is  the  usual  recourse  when  one  iiarty 
■eekfl  to  benefit  himself      the  good  name  of  another.** 

The  whole  contention  is  well  summed  up  by  Mr.  Hopkins  in  his 
recent  work  upon  Unfair  Trade : 

"Where  the  defendant  Is  a  corporation  whose  corporate  name  Includes  a 
proper  name,  and  was  selected  by  Its  Incorporators  with  the  Intent  and  for 
the  purpose  of  deceiving  the  public  Into  the  belief  that  Its  goods  are  the 
?ooda  of  the  plalntUC,  such  frauds  will,  of  course,  be  enjoined."  Hopk.  Un- 
fair Trade,  106. 

Here  the  right  to  the  name  belongs  to  the  complainant  by  virtue 
of  the  sale  of  the  right  to  that  name  under  the  proceedings  in  Con- 
necticut. The  stockholders  of  the  original  corporation,  including 
three  of  these  defendants,  are  stockholders  of  the  complainant  com- 
pany. The  proceeding  was  a  mere  reorganization,  and  the  complain- 
ant succeeded  to  all  the  rights  of  the  old  company,  and  to  the  eq- 
uitable rights  of  the  stockholders  representing  that  company.  The 
court  below  denied  relief  because  the  defendant  company  was  in- 
corporated two  years  prior  to  the  incorporation  of  the  complainant, 
overlooking  the  fact  that  the  complainant  corporation  does  not  claim 
by  virtue  of  its  incorporation,  but  in  right  of  the  first  corporation 
and  its  stockholders  to  the  name  it  had  acquired  in  the  business. 
The  right  does  not  spring  from  the  incorporation,  but  from  the  trans- 
fer of  the  trade-name  and  good  will.  The  status  of  the  complainant 
is  precisely  the  same  as  though  the  original  Connecticut  corporation, 
continuing  to  exist  and  to  prosecute  Dusiness,  was  the  party  here 
complaining  of  the  wrong.  The  assumption  of  the  name  "Peck 
Bros.  Co."  was  of  itself  the  utterance  of  a  falsehood^  for  there  were 
no  brothers  Feck  interested  in  the  incorporation.  The  name  as- 
sumed was  voluntarily  selected,  and,  as  we  must  believe,  for  the 
purpose  of  appropriating  the  good  will  and  trade-name  of  another. 
If  not  originally  so  designed,  it  is  clear  that,  upon  failure  to  procure 
the  right  by  purchase,  the  name  was  afterwards  used  for  the  pur- 
pose of  misleading  the  public,  and  approfHiating  to  itself,  without 
right,  the  valuable  trade-name  of  another.  That  wrong  has  been. 
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rr  wrong  should  be  prevented.  The  remedy,  if  the 
)nest,  is  simple.  They  have  but,  under  the  law,  to 
;  which  they  selected,  and  which  has  wrought  the 
vent,  they  should  be  enjoined  from  furthcF  perpetra- 

r. 

reversed,  and  the  cause  remanded,  with  a  direction 
w  to  decree  for  the  complainant  in  accordance  with 
:  bill. 


\DAM  v.  NEW  YORK  LIFE  INS.  OOA 
lurt  of  Appeals.  Fifth  Circuit   January  10.  1902.) 
No.  1,057. 

AcTiOH  Tried  to  Codht. 

7  ifl  waived  by  stipulation  In  an  action  at  law  In  the 

ind  no  exception  is  tnken  to  any  ruling  mnde  during  the 
exceptions  being  to  the  findings  and  conclusion  of  law. 
1  to  find  conclusions  of  law  as  requested,  the  only  ques- 
;  In  the  appellate  court  Is  whether  the  Judgment  iB  war* 
pleadings  and  the  findings  of  fact, 

;  Circuit  Court  of  the  United  States  for  the  Eastern 

i. 

ski,  John  Lovejoy  and  Alex.  Sampson,  for  plaintiff 
,  for  defendant  in  error. 

EE,  McCORMICK,  and  SHELBY.  Circuit  Judges. 

A.    In  this  case  a  trial  by  jury  was  waived  in  writing, 
tried  by  the  judge.    In  the  progress  of  the  trial  no 
il  judge  appear  to  have  been  excepted  to.    The  bill 
und  in  the  record  merely  shows  that  the  plaintiff 

0  all  the  conclusions  of  fact  and  law  as  found  by  the 
Kcepted  to  the  refusal  of  the  court  to  find  conclusions 
ed.  See  City  of  Key  West  v.  Baer,  13  C.  C.  A.  572, 
nder  this  state  of  the  record,  the  only  question  for 

1  this  writ  is  whether  the  pleadings  and  the  findings 
er  warranted  the  judgment  rendered  in  the  trial 
t  we  have  no  doubt. 

of  the  circuit  court  is  affirmed. 


il  March  IS,  1U02. 
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HABDXXG  T.  HABT  et  aLl 


(Circuit  Gonrt  of  Appeals,  Serentb  Clrcolt  Janiiaiy  T.  1002) 

43& 

1.  Appeal— Review— Findings  op  Fact. 

Findings  of  fact  made  by  tbe  trial  court  in  a  anlt  In  eqnl^  on  cm- 
fllcting  eridmce,  while  not  absolutely  conclusive  upon  on  appellate 
court,  are  very  persuasive,  and  will  not  be  disturbed  acept  on  a  very 
satisfactory  showing. 

&  CORPOBATIONB— InsOLVBNCT — UMTJLWFDt,  pREPBRKNCE  OF  OPFICEH. 

A  flndiog  In  a  creditors*  suit  against  an  Insolvent  Insurance  company 
and  Its  former  president  and  director  that  a  transfer  of  securities  by 
the  company  to  the  president  on  a  settlement  between  them  was  made 
after  tbe  company  had  become  Insolvent,  and  was  void  as  against  other 
creditors  as  an  unlawful  preference.  Add  sustained  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

George  F.  Harding  and  William  J.  Ammen,  for  appellant. 
Frederic  UUmann,  for  appellees. 

Before  BROWN,  Circuit  Justice,  WOODS,  Circuit  Judge,  and 
BUNN,  District  Judge. 

PER  CURIAM.  This  cause  was  heard  in  this  court  at  the  June 

term  for  IQOO,  before  Mr.  Justice  BROWN,  one  of  the  Justices  of  the 
Supreme  Court,  WOODS,  Circuit  Judge,  and  BUNN,  District  Judge. 
The  case  is  an  elaborate  one,  the  testimony  being  very  voluminous 
and  filling  many  volumes.  This,  and  the  circumstance  that  Mr.  Justice 
BROWN,  since  the  hearing  of  the  case,  has  been  very  steadily  and 
laboriously  occupied  with  work  in  the  supreme  court,  has  caused 
some  delay  in  the  decision  of  the  case.  The  cause  was  begun  in  the 
United  States  circuit  court  for  the  Northern  district  of  Illinois  by  a 
bill  in  equity  filed  on  May  5,  1876,  and  has  been  pending  in  that  court 
and  in  this  for  over  a  quarter  of  a  century ;  thus  rivaling  in  point  of 
duration  some  of  the  most  celebrated  chancery  cases  existing  either 
in  fact  or  in  fiction.  The  bill  was  a  creditors'  bill  charging  that  the 
defendant  Harding,  who  had  been  intimately  connected  with  the 
Globe  Insurance  Company  as  director,  stockholder,  and  president, 
had  in  his  hands  a  large  amount  of  assets  and  securities,  aggregating 
over  $100,000,  belonging  to  the  insurance  company,  which  ought  in 
equity  to  be  applied  in  satisfaction  of  the  company's  debts.  The  bill 
sought  a  discovery,  and  the  defendants  were  required  to  disclose 
what  assets  they  had,  if  any,  and  the  circumstances  under  which  they 
received  the  same,  with  a  view  to  the  application  of  such  assets  to 
the  payment  of  the  general  creditors  of  the  company.  The  defend- 
ant Harding  answered,  setting  forth  the  securities  that  he  had  taken 
from  the  company,  and  the  circumstances  under  which  he  received 
them ;  and  the  principal  contention  in  the  case  has  been  whether  he 
could  rightfully  hold  these  securities  as  against  the  rights  of  the 

1  Behenrlng  denied  Felininry  27,  11102. 
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ors.  One  of  the  principal  contentions  related  to  the 
;  company  became  insolvent,  as  bearing  on  the  ques- 
ig's  right  to  a  preference  over  other  creditors  to  the 
tis  hands.  The  court  below  found  upon  these  ques- 
ry  elaborate  opinion  filed  in  March,  1882, — six  years 
Tiencement  of  the  suit, — in  favor  of  the  complainants. 
;  referred  to  Henry  W.  Bishop,,  as  master  in  chancery, 
lass  of  testimony  taken,  which  consumed  many  years 
lud  was  filed  in  court  on  May  30,  18S0,  upon  which  the 
I  to  a  hearing  before  Judge  Dyer  holding  the  circuit 
er  hearing  was  held  by  him  until  February  14,  1882 
),  when  an  opinion  was  filed  by  him  after  long  and 
ideration  of  the  case,  finding  the  facts  and  conclusions 

of  the  complainants  and  against  the  defendant  Hard- 
lyer  states  in  an  examination  had  before  the  circuit 
Judge  Grosscup  in  February,  1898,  in  his  testimony 
ne  proceedings  in  the  case  had  before  him,  that  he 
ths  of  hard  work  upon  the  case  after  the  hearing  was 
y  well  be  believed  from  the  great  mass  of  evidence  in 
ature  and  importance  of  the  issues  involved,  and  the 
itfulness  and  care  with  which  the  opinion  was  pre- 
the  filing  of  the  opinion  an  interlocutory  decree  was 
r  of  the  complainants  and  against  the  defendant  Hard- 
t  that  the  settlements  between  the  defendant  the  Globe 
ipany  and  the  defendant  George  F.  Harding,  made  in 
by  virtue  of  which  said  defendant  Harding  obtained 
nd  claimed  title  to  the  securities  hereinafter  described, 
ne  hereby  are,  adjudged  and  decreed  invalid  and  void 
if  the  valid  claims  of  other  bona  fide  creditors  of  said 
Jlobe  Insurance  Company,  and  the  said  settlements  are 
I  adjudged  invalid  and  void  as  aforesaid,  not  only  in 
ime  embraced  the  interest  of  said  defendant  Harding 
ed  debt,"  so  called,  amounting  to  the  sum  of  $116,- 
I  to  the  extent  of  the  cash  advances  of  said  defendant 
inting  to  the  sum  of  $47,743.52;  and  the  said  de- 
ig  is  hereby  ordered,  adjudged,  and  decreed  to  ac- 
alue  of  the  said  securities.  The  cause  was  thereupon 
master  to  ascertain  the  value  of  the  securities  in  Mr. 
is  properly  subject  to  the  claim  of  the  general  credit- 
I  for  a  rehearing  was  made  by  the  defendant  Harding, 

by  the  court,  Judge  Dyer  still  presiding,  and  in  the 
iling  the  motion  the  court  says : 

>8ring  has  been  arped  In  bphnlf  of  defendnnt  Hflrdlng  with 
I,  and  In  view  of  the  import.Tnce  of  the  questions  Involved, 
ken  occasion,  not  only  to  consider  the  particular  qneatlon 
rehearing  (which  related  to  the  time  the  company  became 
>  no  anew  over  the  case,  and  Is  unable  to  take  any  other 
jrhlch  was  announced  In  Its  former  opinion,  and  Its  Judg- 
cause  should  proceed  upon  the  basis  of  tliat  opinion." 

iul  examination  of  the  case  and  of  the  many  assign- 
,  this  court  concurs  with  this  view.   The  cause  wa» 
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carefully  and  elaborately  tried»  was  held  under  consideration  by  the 
court  for  nearly^  two  years,  and  the  opinion  of  the  court  below  is  so 
full  and  satisfaM^oiy  that  we  are  content  to  afi&rm  the  decree  upon 
that  opinion  contained  in  the  record.  We  do  not  find  that  the  opin- 
ion»  which  covers  some  52  closely-printed  pages  in  the  record,  has 
ever  been  published,  as  it  well  deserves  to  be,  and  no  doubt  will  be.^ 
The  questions  were  mainly  questions  of  fact  depending  upon  the 
evidence,  and,  while  the  findings  upon  the  facts  by  the  court  below 
are  not  absolutely  conclusive  and  binding  upon  this  court,  they  are, 
in  a  case  like  this,  very  persuasive,  and  not  to  be  disturbed  except 
upon  very  satisfactory  showing.  Upon  the  coming  in  of  the  master's 
final  report  the  case  was  argued  before  the  circuit  court,  Jud^e  Gross- 
cup  presiding,  after  Judge  Dyer  had,  to  the  regret  of  aU,  retired  from 
the  bench.    In  that  opinion  Judge  Grosscup  says: 

"Much  of  the  argument  of  defendant  and  bis  coanael  has  been  devoted  to 
tbe  proportion  that  the  Intwlocatory  deoree  heretofwe  entered  by  Jn^e 
Dyer  was  mistaken  In  fact  in  this:  ,tbat  the  Insurance  company  was  not  at 
the  time  then  found  In  reality  Insolvent  It  Is  claimed  tliat  events  coming 
to  consnmmatlon  since  tbe  entry  of  that  order  dlsproTO  tbia  finding.  I  do 
not  feel  at  liberty  to  disregard  that  order,  or  to  take  up  the  question  again 
ua  to  whether  the  company  was  at  the  time  InsolTent,  and  have  not  pursued 
as  carefully  as  if  the  question  were  before  me  de  novo  this  specific  Inquiry." 

It  is  proper  to  say  that  this  court  has  considered  that  question, 
and  finds  no  reason  to  disturb  or  question  the  correctness  of  the 
finding  and  conclusion  of  the  court  below  upon  that  questi<Mi.  Al- 
though the  assignments  of  error  are  numerous,  being  121  in  number, 
we  have  been  unable  to  find  any  substantial  error  in  tiie  record  which 
should  suffice  to  aflect  the  decree  of  the  court.  The  cause  was  kept 
in  the  circuit  court  upon  various  motions  and  references  until  the 
final  order  was  made  hy  Judge  Grosscup  on  February  28,  1899, 
upon  the  filing  of  which  an  appeal  was  taken  by  the  defendant 
Harding,  but  the  case  was  not  heard  in  this  court  until  the  June 
session  of  1900. 

It  may  be  proper  to  say  that  though  WOODS,  Circuit  Judge,  who 
participated  in  the  hearing  of  the  case,  died  in  July,  1901,  before  this 
memorandum  of  opinion  was  prepared,  he  concurred  in  the  dedsion. 

The  decree  of  the  circuit  court  is  affirmed. 

s  Since  snbllshea  la  lU  Fed.  HOT. 


Digitized  by 
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lit  Court,       D.  lUlnols.   February  14,  1882.)i 

nsoNB  Concluded— Crbditoks'  Suits. 
redltora  of  an  InsolTent  Insurance  company  flled  a  cred- 
le  federal  court  against  the  company  and  one  H..  a  former 
ector  of  the  company,  to  set  aside  a  transfer  of  securities 
pany  to  H.  ns  constituting  an  Illegal  preference,  and  in 
jceiver  was  appointed  for  the  company,  to  whom  It  con- 
terty.  Two  days  prior  to  the  commencement  of  such  suit 
was  Instituted  in  a  state  court  by  a  simple  contract  cred- 
nbstuutlally  the  same  defendants,  over  whom  the  state 
L  priority  of  jurisdiction.  Subsequent  to  the  appotntmeut 
t  by  the  federal  court,  H.  flled  a  cross  bill  in  the  state 
hich,  on  final  bearing,  the  court  adjudged  the  validity  of 
n  by  which  the  company  transferred  the  securities  to  talm, 
e  amount  due  him  from  tbe  company,  and  ordered  a  sale 
lea  to  pay  the  same.  Prior  to  such  decree  the  company 
idged  a  bankrupt,  the  receiver  bad  been  elected  assignee, 
3  as  a  co-complalnant  in  the  suit  in  the  federal  court,  and 
led  a  similar  cross  bill  therein.  Beld,  that  the  decree  of 
t  was  not  a  bar  to  the  further  prosecution  of  the  salt  In 
art;  neither  the  original  complainants  therein,  nor  the  as- 
ly  representative  of  the  general  creditors  of  the  company 
aade  parties  to  tbe  cross  bill  upon  which  such  decree  was 

IlJ80LVE>-CT — ILT.EGAI,  PrEFERR^CE  OF  OfFICEK. 

>urchased  from  two  of  the  officers  and  directors  of  an  In- 
my  stock  of  the  company  to  the  amount  of  $75,000,  and 
ement  made  at  the  same  time  the  sellers  advanced  the 
red  for  the  stock  and  defendant  a  substantially  equal 
[)an  to  the  company  to  make  good  Its  Impaired  capital,  and 
ondltlon  to  continue  its  business.  The  advances  were  ac- 
an  agreement  embodied  In  a  resolution  of  the  board  of 
Idlng  that  the  advances,  which  consisted  of  casta  and  aecu- 
be  held  as  assets  of  the  company,  and  subject  to  Its  debts, 
3  returned  or  repaid,  with  interest  when  the  company 
I  position  to  Justify  it.  Defendant  became  president  and 
he  company.  A  year  later,  when  the  company  was  in  fact 
endant  resold  his  stock  to  the  persons  from  whom  be 
>iving  In  payment  an  assignment  of  the  Identical  cash  and 
ch  he  had  paid  therefor,  and  which  had  been  advanced 
ly.  Subsequently,  and  while  defendant  was  still  president 
,  negotiations  were  entered  Into  between  him  and  the  com- 
'esulted,  either  prior  to  or  just  after  his  retirement,  In  a 
bis  entire  claim  against  the  company  on  account  of  the 
lade  and  others,  and  the  transfer  to  him  by  the  company 
mounting  to  about  $200,000,  either  absolutely  or  os  eollat- 
mpany's  note,  through  which  he  afterwards  obtained  title 
,  that  the  advances  having  been  expressly  made  nnd  ac- 
eta  of  the  company,  subject  primarily  to  Its  outside  ti^ 
e  attempted  repayment  of  such  advances  In  the  Ins(dvent 
be  company  and  under  tbe  circumstances  shown  was  void 
ler  creditors,  and  that  defendant  was  accountable  to  such 
be  value  of  the  securities  so  transferred  to  him. 
N  OP  Contract  pois  Fhai^d— Laches. 

Uon  by  which  defendant  became  a  purchaser  of  the  stock, 
I  make  advances  to  the  company,  having  been  expressly 


not  been  heretofore  reported,  and  Is  now  published  In  this 
lode  th^ln  all  circuit  and  district  court  cases  which  have 
'  omitted  from  the  Federal  Reporter  or  the  Federal  Casea. 
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entered  Into  by  the  sellers  aa  Indlvldusla,  and  not  on  behalf  of  the  com- 
pany, which  was  not  the  owner  of  the  stock  sold,  any  fraud  or  mlsrep- 
resentation  on  their  part  was  not  aTBllable  by  defoidant  to  entitle  him 
to  rescind  the  contract  as  against  the  company,  even  If  he  had  season- 
ably asserted  his  claim  to  ench  right;  and  for  still  stronger  reason  he 
could  not  assert  It,  after  the  company's  Insolvency,  to  the  prejudice  of 
Its  CTeOiton,  and  after  he  bad  actively  participated  in  the  conduct  of  Ita 
affairs  as  president  for  a  year. 

In  Equity.  Creditors'  suit  against  the  Globe  Insurance  Com- 
pany and  George  F.  Harding. 

Frederick  Ullman  and  D.  J.  Schuyler,  for  complainant. 
Lyman  Trumbull  and  Geo.  F.  Harding,  for  defendant  Harding. 


DYER,  District  Judge.  This  is  a  creditors'  bill,  filed  originally 
by  Cynthia  C.  Hart  and  John  S.  Hart  against  the  Globe  Insur- 
ance Company,  George  F.  Harding,  the  Firemen's  Insurance  Com- 
pany, and  V.  A.  Turpin.  The  bill  was  iiled  May  5,  1S76,  and  on 
or  about  the  13th  day  of  May  of  that  year  the  Erie  &  Western 
Transportation  Company  intervened*  and  by  order  of  court  became 
a  party  complainant  to  the  bill.  On  the  9th  day  of  May,  1876, 
Robert  E.  Jenkins  was  appointed  receiver  of  the  insurance  com- 
pany, and  on  that  day  filed  his  bond,  and  on  the  12th  day  of  May  the 
company  executed  to  him  a  conveyance  of  all  its  property  and  prop- 
erty  rights  and  interests.  Subsequently  the  insurance  company  was 
adjudicated  a  bankrupt,  and  Jenkins  was  elected  assignee,  and  on 
the  15th  day  of  July,  1878,  as  such  assignee,  he  w^s  made  a  co- 
compbinant  in  this  suit  with  the  Harts  and  with  the  transportation 
company.  On  thfi  5th  day-  of  January,  1877,  by  stipulation  of  the 
parties  on  file,  the  bill  was  dismissed  as  to  the  Firemen's  Insurance 
Company.  It  was  stated  on  the  argument,  and  not  denied,  that 
the  bill  had  been  also  dismissed  as  to  Turpin,  and  it  is  understood 
that  the  insurance  company  and  Harding  are  now  the  sole  de- 
fendants. 


The  bill  alleges  the  recovery  of  a  judgment  by  Cynthia  C.  Hart 
against  the  Globe  Insurance  Company  on  the  4th  day  of  May,  1876, 
for  the  sum  of  $1,028.15,  and  also  the  joint  recovery  of  a  further 
judgment  by  Cynthia  C,  and  John  S.  Hart  against  the  insurance 
company  for  the  sum  of  $1,020.65 ;  and  that  on  the  day  last  named 
executions  were  issued  upon  these  judgments,  which  were,  on  the 
5th  day  of  May,  1876,  returned  nulla  bona.  The  bill  then  charges 
as  to  the  defendant  Harding,  on  information  and  belief,  that  he 
has  in  his  hands  or  under  his  control  assets  and  securities  of  some 
nature  or  description  belonging  to  the  insurance  company,  or  in 
which  the  company  has  some  legal  or  equitable  interest,  which  ought 
to  be  applied  to  the  complainants'  demands,  and  discovery  is  claimed 
and  asked.  The  prayer  of  the  bill,  among  other  things,  is  that  a 
receiver  of  the  company  may  be  appointed,  and  that  Harding  be 
decreed  to  account  tor  the  property  of  the  company  in  his  hands. 


The  Parties. 


The  Pleadings. 
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ne  over  to  the  receiver  for  satisfaction  of  complain- 
On  the  9th  day  of  May,  1876,  the  defendant  Hard- 
e  bill,  and  on  the  15th  day  of  February,  1877,  filed 
1  supplemental  answer.  On  the  same  9th  day  of 
Insurance  Company  and  the  Firemens  Insurance 
leparately  answered,  but  the  issues  to  be  here  de- 
vhoUy  upon  the  answers  of  the  defendant  Harding 
ints'  bill.  Some  time  after  this  suit  was  begun,  the 
ng  filed  a  cross  bill  in  the  nature  of  a  bill  of  inter- 
the  insurance  company,  Robert  E.  Jenkins,  one  A. 
the  complainants  herein,  alleging  that  he  (Harding) 
s  and  claimed  to  own  as  his  own  property  some 
g  to  over  $40,000,  signed  by  the  South  Chicago 
f  Association,  and  secured  by  a  trust  deed  or  mort- 
ty  in  this  county;  that  said  notes  and  mortgage 
■  said  Jenkins  and  by  said  Fawsett;  that  Fawsett 
a  suit  in  trover  for  the  value  thereof  against  Hard- 
.yed  that  they  might  be  decreed  to  interplead  con- 
e  It  appears,  however,  that  Jenkins  has  filed  a 
[  interest  in  said  notes,  and,  as  between  Fawsett 
le  matter  has  been  settled  in  Harding's  favor  (at 
his  suit  is  concerned)  by  a  trial  of  the  trover  suit, 
E  bill  is  now  out  of  the  case. 

Statement  of  Facts  of  Case. 

aps  greater  difficulty  in  determining  what  are  the 
txis  case  in  some  of  its  branches  than  in  determining 
nciples  of  law  applicable  to  the  facts.  The  conten- 
ES  is  of  more  than  usual  magnitude,  and  the  court 
)t  been  unmindful  of  the  necessity  of  thoroughly 
ise  in  all  its  complicated  details,  to  the  end  that 
ms  might  be  reached  upon  the  material  issues  in- 
itimony  is  very  voluminous,  but  portions  of  it  are 
te  irrelevant,  since  certain  of  the  issues  originally 
eased  to  be  the  subject-matter  of  contest.  Upon 
e  accuracy  of  the  printed  abstract  of  the  testimony 
1  court  was  much  questioned  by  counsel  on  both 
mrt  has  therefore  felt  it  to  be  its  duty  to  carefully 
le  the  entire  mass  of  original  testimoTiy  as  it  came 
of  the  master,  and  as  the  result  of  such  examina- 
1  and  important  facts  of  the  case  are  found  to  be 

and  for  several  years  prior  thereto,  the  Globe  In- 
y  was  and  had  been  engaged  in  the  business  of  fire  in- 
city  of  Chicago.  George  K.  Clark  was  then  the 
dney  P.  Walker  was  the  secretary  of  the  corpora- 
nt  of  very  heavy  losses  sustained  by  what  is  known 
uly  14,  1874,  the  capital  of  the  company  became 

impairment  was  undoubtedly  more  serious  than 
ties  to  the  transactions  about  to  be  narrated  then 
rder  to  restore  the  company  to  a  sound  condition, 
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Clark  and  Walker  set  on  foot  measures  to  obtain  additional  capital, 
and  to  that  end  opened  negotiations  with  Harding,  McCoy  &  Pratt, 
a  law  firm  in  Chicago,  with  a  view  to  enlisting  them  in  the  enter- 
prise. A  trial  balance  of  the  company  was  exhibited  to  those  par- 
ties, or  some  of  them,  for  the  purpose  of  enabling  them  to  deter- 
mine whither  the  purchase  of  stock  would  be  a  good  investment. 
Thefe  is  some  (X>nflict  iii  the  evidence  upon  the  question  of  the 
extent  to  which  the- defendant  George  F.  Harding  examined  this 
trial  balance  and  investigated-  the  affairs  of  the  company  at  this 
time.  To  some  extent,  undoubtedly,  he  examined  the  statements 
exhibited  to  him,  though  the  circumstances  of  the  transaction  tend 
quite  strongly  to  show  that  the  principal  examination,  so  far  as 
any  was  made,  was  left  to  Mr.  Pratt.  I  do  not,  however,  deem 
this  very  material.  Whatever  the  facts  may  be  in  that  regard,  the 
negotiations  between  the  parties  resulted  in  a  contract  between 
Harding,  McCoy  &  Pratt  of  the  one  part  and  Clark  and  Walker 
of  the  other,  dated  July  28,  1874,  by  which  the  parties  formed  a 
copartnership  so  far  as  related  to  their  contemplated  interests  in 
the  company,  and  which  in  its  material  parts  was  as  follows : 

First.  Clark  and  Walker  agreed  to  sell  to  Harding,  McCoy  & 
Pratt  $75,000  of  the  stock  of  the  company  at  par,  and  the  purchasers 
agreed  to  pay  therefor  as  follows :  $25,000  in  cash,  $25,000  in  real 
estate  mortgages,  and  $25,000  in  other  securities. 

Second.  It  was  agreed  that  Harding,  McCoy  &  Pratt  should  have 
the  right  to  buy,  and  Clark  and  Walker  were  to  aid  them  in  pur- 
chasing, stock  on  the  best  possible  terms  until  the  interests  of  the 
respective  first  and  second  parties  in  the  stock  of  the  company 
should  become  equal  in  amount,  it  being  declared  in  the  contract 
that  Clark  and  Walker  then  held,  after  selling  $75,000  of  the  stock, 
$1 10,000  of  the  stock  of  the  company. 

Third.  It  was  further  agreed  that  in  case  Clark  and  Walker 
should  retain  their  own  stock  and  give  to  Harding,  McCoy  &  Pratt 
the  stock  of  other  parties,  Harding,  McCoy  &  Pratt  should  have 
the  right  at  any  time  within  one  year  to  demand  from  Clark  and 
Walker  an  equal  amount  of  their  own  stock  at  par,  on  like  terms, 
but  not  to  exceed  the  sum  necessary  to  equalize  the  several  amounts 
of  stock  of  the  several  parties  to  the  contract,  and  that  after  such 
equalization  of  stock  all  purchases  made  by  either  party  should  be 
shared  by  them  fairly,  dividing  the  stock  and  paying  therefor  ac- 
cording to  the  terms  of  said  purchase. 

Fourth.  It  was  agreed  that  within  30  days,  and  before  Harding, 
McCoy  &  Pratt  should  be  obliged  to  pay  more  than  the  cash  pay- 
ment of  $25,000  upon  the  stock  then  purchased,  they  might  name 
and  have  elected  three  persons  as  directors  of  the  company,  and 
should  have  the  right  to  name  the  vice  president,  and  also  the  chair- 
man of  the  executive  and  finance  committee,  which  should  consist 
of  the  president  and  vice  president  of  the  company  and  such  chair- 
man. 

Fifth.  It  was  further  agreed  that  the  several  parties  to  this  con- 
tract should  unite  in  the  election  of  the  next  and  each  succeeding 
board  ot  directors  of  the  company,  each  party  naming  one-half  of 
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hat,  if  any  odd  number  should  be  the  number  of  the 
:  additional  director  for  the  odd  place  should  be  se- 
.1  agreement  or  the  place  remain  vacant. 
I  declared  that  the  object  of  the  contract  was  to 
mce  company  a  first-class  company,  and  that  all  the 
and  influence  of  the  company  and  its  several  stock- 
as  represented  by  the  parties  thereto,  should  be 
ed  to  that  end. 

,t  nothing  contained  in  the  contract  should  have  the 
g  the  several  parties  liable  for  each  other  as  in  the 
ion  copartnership,  nor  beyond  the  scope  of  the  con- 
ition  being  that  the  several  interests  should  be  re- 
Eor  the  purpose  of  management  only, 
vera]  features  of  this  contract  which  should  be  par- 
d ;  and  first  it  is  to  be  observed  that  Clark  and 
king  the  contract  on  their  part  and  in  selHng  the 
their  individual  capacities.  Harding,  McCoy  &  Pratt 
as  individuals,  and  not  in  any  representative  capacity, 
purchase  of  stock  in  the  execution  of  the  contract 
Then  it  is  evident  that  the  parties  contemplated 

Walker  might  retain  their  own  stock,  and  give  to 
>y  &  Pratt  the  stock  of  other  parties,  and,  in  that 
,  McCoy  &  Pratt  should  have  certain  rights  \vith 
Handing  from  Clark  and  Walker  at  a  future  time  an 
jf  their  own  stock  at  par,  on  like  terms.  Further, 
antemplated  that  a  large  control  over  the  affairs  and 

the  company  should  be  exercised  by  Harding,  Mc- 
This  is  evident  from  the  provisions  in  the  contract 
future  election  of  directors  and  officers  of  the  com- 
e  executive  and  finance  committee,  and,  as  will  be 

the  subsequent  action  of  the  parties  carried  these 
effect.    Lastly,  it  is  observable  that,  so  far  as  related 

of  the  parties  in  the  company,  and  for  purposes  of 
■  the  corporation,  the  contract  created  a  copartner- 
,s  the  object  of  the  agreement  to  put  the  company 
)asis,  and  the  assets  of  the  company,  so  far  as  they 
2d  by  the  parties  to  the  contract,  were  pledged  to 
>urpose.  The  stock  thus  contracted  to  be  sold  to 
»y  &  Pratt  it  is  understood  had  belonged  to  Fawsett, 
iwen,  three  stockholders  in  the  company,  who  had 
nds  of  Clark  and  Walker  to  be  used  by  them  as  the 
:  company  might  require;  and  it  should  have  been 
:d  that  at  a  meeting  of  the  directors  of  the  company 
S74,  the  president  was  authorized  to  take  such  steps 
;m  advisable  to  restore  the  impairment  of  stock,  and 
npany  in  a  position  to  meet  its  obligations  and  main* 
Under  the  contract  before  mentioned  there  was 
Harding,  McCoy  &  Pratt  stock  to  the  amount  of 
was  paid  for  as  follows :  $25,000  in  cash,  $30,000  in 
irity  furnished  by  McCoy  or  McCoy  and  Pratt,  and 
)ad  securities  furnished  by  Harding.    The  last-named 
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securities  consisted  of  $10,000  of  first  mortgage  bonds  of  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Company  and  $10,000  of  first 
mortgage  bonds  of  the  Burlington  &  Missouri  River  Railroad  Com- 
pany. The  stock  thus  paid  for  was  delivered  to  the  purchasers  in 
the  following  proportions :  To  Harding  $30,000,  to  McCoy  $22,500, 
and  to  Pratt  $22,500.  This  was  followed  by  a  meeting  of  the  di- 
rectors of  the  company  held  August  i,  1874,  at  which  Harding  and 
Pratt  were  elected  directors  and  members  of  the  executive  and 
finance  committee  to  fill  vacsmcies  occasioned  by  resignations  ten- 
dered at  said  meeting.  On  the  25th  day  of  August,  at  a  meeting 
of  the  directors  held  on  that  day,  the  resignation  of  Clark  as  presi- 
dent of  the  company  was  received  and  accepted,  and  Mr.  Harding 
was  elected  president.  At  the  same  meeting  Mr.  Clark,  on  motion 
of  Mr.  Pratt,  was  chosen  chairman  of  the  executive  and  finance 
committee.  The  next  step  in  the  proceedings  was  to  remedy  the 
impairment  of  the  credit  of  the  company  occasioned  by  previous 
losses,  and  on  the  nth  day  of  September,  1874,  at  a  meeting  of  the 
reorganized  board,  Mr.  Harding  presiding,  the  following  resolutions 
offered  by  Mr.  Pratt  were  adopted:  ' 

"(1)  Besolved,  that  this  companr  requires  additional  assets  In  order  to 
ovcmiome  Impairment,  and  to  properly  conduct  Its  business.  (2)  Besolved* 
that  this  comiuny  will,  out  of  Its  surplus  earnings,  pay  to  any  vaton  or 
persons  who  .will  furnish  such  assets  a  dividend  of  not  less  than  10  per 
ceat.  per  annum  thereon,  and  also  a  dividend  of  a  sum  equal  to  the  amount 
of  Interest  collected  on  the  securities  or  assets  aforesaid.  <3)  Besolved,  that 
such  assets  shall  be  held  by  this  company  subject  to  the  payment  of  all  In- 
debtedness of  this  company  to  policy  holders,  and  that  the  honor  and  good 
faith  of  this  company  shall  be  pledged  to  keep  said  assets  intact,  and  return 
the  same,  with  the  amount  of  tiie  Interest  collected  thereon,  less  the  amount 
of  the  dividend  paid  for  said  Interest  to  the  several  persons  who  shall  ad- 
vance the  same,  exhausting  first  all  other  assets,  as  well  as  the  Individual 
liability  of  the  stockholders,  before  said  assets  shall  be  touched  or  Impaired. 
(4)  Resolved,  that  the  amount  wanted,  the  time  when  wanted,  and  the  period 
for  which  the  assets  are  wanted,  and  the  return  or  surrender  of  the  same, 
or  other  details  of  the  arrangements  for  said  assets,  shall  be  determined  by 
the  executive  committee.  (5)  Resolved,  that  the  stockholders  of  this  com- 
pany, in  proportion  to  the  amount  of  stock  held  by  them,  respectively,  shall. 
In  the  first  instance,  be  entitled,  and  are  hereby  earnestly  requested,  to  ad- 
vance said  assets;  and  the  executive  committee  are  instructed  to  give  them 
a  preference,  fixing  a  date  within  which  they  shall  severally  exercise  said 
privilege.  (6)  Resolved,  that  the  secretary  advise  the  seveittl  stockhnldera 
of  the  above  resolution  at  once.  In  order  that  Hieir  may  accept,  If  they  desire^ 
tiie  off^  In  number  five  above." 

Under  the  terms  of  these  resolutions,  Harding,  McCoy  &  Pratt 
advanced  to  the  company:  In  cash,  $46,918.75;  $5,000  Great  West- 
ern Telegraph  bonds,  market  value,  $4,500;  $14,000  stock  of  Sec- 
ond National  Bank  of  Peoria,  value,  $21,000;  $5,000  stock  of  Union 
National  Bank  of  Chicago,  $7,500, — ^making  a  total  of  $79,918.75 
thus  contributed  by  Harding,  McCoy  &  Pratt.  Qark  and  Walker 
also  paid  in  under  the  resolutions  the  following  sums:  Cash,  $15,- 
000;  bonds  of  Chicago,  Burlington  &  Quincy  Railroad  Company, 
$10,000;  bonds  of  Burlington  &  Missouri  Railroad  Company,  $10,- 
000;  real  estate  security,  $30,000, — making  a  total  of  $65,000  con- 
tributed by  Clark  and  Walker;  and  of  the  money  and  securities 
thns  advanced  by  them,  it  should  be  said  that  they  were  the  same 


BABT  T.  GLOBB  Uffl.  GO. 


813 


irities  paid  and  delivered  to  them  by  Harding,  Mc- 

payment  for  the  stock  which  the  latter  purchased 
ict  of  July  28,  1874.  There  seems  to  be  some  ques- 
lese  advances  made  by  Harding,  McCoy  &  Pratt 

Walker,  and  aggregating  in  all  $144,918.75,  were 
:asury  of  the  company  just  prior  to,  or  at  the  time 
nt  to  the  passage  of  the  resolutions  of  September 
Tnts,  they  were  advances  made  for  the  benefit  of 
der  the  resolutions,  and  the  circumstances  indicate 

the  contract  of  July  28,  1874,  was  made,  it  was  an-* 
ivances  would  be  made  by  the  parties  to  that  con- 

the  impairment  of  the  stock  of  the  company,  and 
successfully  conduct  its  business.  These  contribu- 
by  Harding,  McCoy  &  Pratt  and  Clark  and  Walker, 
rectly  defined  by  complainants'  counsel  in  their  brief, 
/ere  to  belong  to  the  company  as  part  of  its  capital, 
held  subject  to  the  payment  of  its  indebtedness  to 
they  were  still  to  occupy  a  higher  plane  than  the 
utions  to  capital,  since  provision  was  made  for  their 
:o  the  parties  in  interest  in  case  they  should  not  be 
I  payment  of  debts.  "They  were  midway  between 
:  company  and  its  stock,  subject  to  the  debts,  but 
:  the  stock."  And  therefore  these  advances  came 
I  spoken  of  in  the  company  as  the  "preferred  debt," 
e  thus  hereafter  referred  to  in  this  opinion,  to  dis- 
•om  other  advances  subsequently  made  by  the  de- 

se  advancements  of  money  and  securities,  there  was 
h  of  September,  1874,  a  meeting  of  the  executive 
imittee,  Messrs.  Clark,  Harding,  and  Pratt  partici- 
t  which  the  following  resolutions  were  adopted : 

the  amount  required  to  make  up  tbe  Impnirment  and  place 
strong  flnanclal  condition  Is  ab  ot  the  sum  of  $1.')0,000. 
tbat  tblB  committee  accept  of  Geo.  K.  Clark  and  S.  P. 

ing  securities,  to  wit  [abbreviating  tbe  statement  of  the- 


cept  of  George  V.  Harding.  A.  McCoy,  and  L.  O.  Pratt  tho 
abbreviating  as  before]: 


Wort  bonds. .. 

■t  bonds  

tt'a  mortgage. 


$i5,mK)  00 

lo.orto  00 
lO.fKio  00 

30.000  00 


J65,000  00 


eKraph  bonds.  $5,000  par  value,  worth 

ck.  par  ?14.0flfl.  worth  

k  stock,  par  95,000,  worth  


4J)00  00 
21.000  00 
7.500  00 


$  "0.018  7fi 

tiTi.im  00 


ing  to  tbe  sum  of. 


$14  4.01s  76 
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'TThnt  said  securities  were  offered  by  the  parties  In  response  to  tbe  renola- 
tlons  of  the  board  of  directors  of  the  Globe  Insurance  Company  passed  Sep- 
ttaiber  11,  1874,  and  are  accepted  by  the  executlTe  committee  to  be  owned, 
held,  and  used  under  the  terms  of  said  resolution,  the  Interest  thereon  to  be 
allowed  from  the  time  the  money  and  securitleB  were  deposited  with  tbe 
company." 

On  the  same  30th  day  of  September  this  action  of  the  executive 
and  finance  committee  was  approved  by  the  board  of  directors  by 

resolution  as  follows : 

"Whereas,  by  resolution  of  the  board  of  directors  of  the  Globe  Insurance 
Company  of  September  U.  1874,  It  appears  that  the  capital  stock  of  said 
company  was  Impaired,  and  had  to  be  made  up,  and  the  amount,  time  when 
wanted,  the  period  for  which  the  assets  were  wanted,  their  surrender,  etc., 
was  left  to  tiie  executive  committee  to  determine;  and  whereas,  the  ezecn- 
tive  committee  have  fnlly  considered  the  whole  snbjMt-matter,  and  have 
fixed  tbe  amount  required  at  a  sum  not  exceeding  (150,000;  and  whereas, 
George  K.  Glarlc  and  Sidney  P.  Walker  propose  to  furnish  the.  following 
moneys  and  securities,  to  wit  [naming  tbe  same  moneys  and  securities  as 
contained  in  the  resolution  of  the  executive  committee],  and  George  F.  Hard- 
ing, Alex.  MoOoy,  and  L.  G.  Pratt,  the  following  [naming  them  as  In  the 
executive  committee's  resolution].  In  all  amounting  to  tbe  sum  of  $144,S18.7G, 
and  the  said  securities  having  been  examined  and  accepted  by  said  executive 
committee:  Now,  resolved,  that  tbe  action  of  said  committee  in  the  prem- 
ises be  approved  by  this  board,  and  the  said  securities  be  accepted  and  held 
in  conformity  with  the  resolutions  of  September  11,  1874." 

Subsequent  to  all  of  these  transactions  the  defendant  Harding  be- 
came the  owner  of  additional  stock  to  the  amount  of  $41,500,  which 
had  beei}  pledged  to  certain  Chicago  banks  by  Clark  and  Walker, 
and  at  a  later  period  Harding,  McCoy  &  Pratt  purchased  still  other 
stock  to  the  amount  of  $8,000,  two-fifths  of  which  belonged  to 
Harding ;  so  that  ultimately  Harding  held  of  the  stock  of  the  com- 
pany the  following  amounts : 

All  of  the  $41,500  $41,500 

Of  the  58,000  his  share  was  two-flfths   3,200 

Of  the  original  stock  purchased  by  Harding,  McCoy  &  Pratt  under 
the  contract  with  Clark  and  Walker  of  July  28^  1874,  his  share  was 
two-fifthB    80.000 


Making  In  all   $74,700 

As  before  stated,  Harding,  McCoy  &  Pratt  advanced  to  the  com- 
pany under  the  resolutions  of  September  ix,  $79,918.76.  Of  this 
amount,  the  several  parties  contributed  the  following  shares : 

McCoy  and  Pratt  Jointly,  the  Peoria  Bank  stock  $21,000  00 

McCoy  and  Pratt  owned  three-flfths  of  Union  stock.  $7,500    4.500  00 

McCoy  and  Pratt  owned  three-flftbs  of  telegraph  bonds,  $4,500.. ..    2,700  00 


Making  the  amount  contrlbnted  by  them  $28,200  00 


Harding  advanced  cash  

Also  two-flfths  of  Union  Bank  stock 
Also  two-fifths  of  tel^raph  bonds. . . 


$46,918  75 
3.000  00 
1.800  00 


Making  the  amount  contributed  by  blm  $51,718  75' 

At  some  time  after  the  adoption  of  the  resolutions  of  September 
II,  1874,  the  insurance  examiner  for  the  state  of  Michigan,  in  his 
examination  of  the  assets  of  the  company,  made  some  objection 
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the  resolutions,  and  therefore,  at  a  meeting  of  the 
!)ctober  lo,  1874,  certain  supplementary  resolutions 
lich,  with  the  original  resolutions,  were  declared  to 
the  advance  of  assets  made  by  Harding,  McCoy 
,rk  and  Walker.   The  supplementary  resolutions  are 

isolred,  that  In  no  event  shall  the  Interest  be  paid  as  stipu* 
d  resolution  aforesaid,  except  out  of  the  sarplus  earnings 
putting  tlie  Interest  upon  the  same  basis  as  to  payment  as 
Is  further  resolved,  that  nothing  herein  contained  shall  be 
*r  change  the  fundamental  fact  that  the  said  abore^e- 
lU  be  the  assets  of  the  said  company;  and  It  is  distinctly 
I  assets  must  always  be  held  to  be  the  absolute  property 
free  and  clear  from  any  liens  or  claims  thereon,  and  the 
i  to  be  irrevocably  pledged  to  the  payment  of  all  the  cred- 
lany.  It  Is  further  resolved,  that  the  phrase  'surplus  eam- 
the  second  res:  lutlon  aforesaid  shall  be  strictly  construed; 
dall  any  dividend  be  declared  which  shall  rednce  or  Impair 
ets  of  said  company  below  the  highest  standard  required 
meet  all  liabilities,  estimating  reiusurance  reserve  accord- 
ements  of  the  varloas  states  in  which  the  company  does 

ne  on,  the  insurance  company  continued  to  prose- 
s  until  its  final  collapse  in  1876,  but  its  history  was 
iS  and  financial  embarrassments ;  and  it  is  undoubt- 
rom  time  to  time  after  October,  1874,  Mr.  Harding 
ys  and  securities  to  relieve  the  company  from  tem- 
;s.  These  moneys  and  securities  which  were  advan- 
resolutions  of  September  11,  1874,  are  known  in  the 
;  herein  referred  to  as  the  defendants'  "cash  advan- 
ish  them  from  what  has  been  spoken  of  as  "the  pre- 
iVhat  was  the  amount  of  these  cash  advances  is  a 
ted  question  in  the  case,  and  one  that  will  be  con- 
:r.  Mr.  Harding  continued  to  be  the  president  of 
om  the  time  of  his  election,  August  25,  1874,  until 
as  both  president  and  director  was  accepted  on  the 
,  1875;  and  the  records  show  that  he  attended  all 

board  at  which  any  business  was  done  while  he  was 
1  this  connection  it  slioiild  be  stated  that  it  is  claimed 

that  he  tendered  his  resi.ejnation  as  president  August 
le  record,  which  shows  that  his  resignation  was  ac- 
oth,  must,  I  think,  control. 

?r  of  1875 — and  probably  in  June — the  insurance  au- 
ain  eastern  states  began  to  threaten  to  exclude  the 
business  in  those  states.  In  consequence  of  this 
it  in  the  affairs  of  the  company,  and  for  the  purpose 
expulsion  from  the  states  referred  to,  Mr.  Harding 
'  made  a  trip  to  the  East,  and  had  a  conference  with 
nee  authorities  concerning  the  financial  condition  of 
Nothing,  however,  was  accomplished,  except  to  se- 
1  which  the  company  might  retire  from  those  states. 
:fendant  Harding  then  knew  that  the  company  was 
It  is  a  disputed  question,  but  it  can  hardly  be  doubted 
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that  he  became  alarmed,  and  believed  its  situation  to  be  precarious. 
McCoy  testi6es  that  upon  Mr.  Harding's  return  from  the  East 
he  came  to  his  (McCoy's)  house,  and  stated  that  he  was  satisfied 
the  stock  was  worth  nothing,  and  that  they  ought  to  shape  the  com- 
pany so  as  to  save  the  preferred  claims.  This  is  controverted,  but 
it  is  very  clear  that  steps  were  speedily  taken  to  protect  Mr.  Hard- 
ing  against  loss  to  the  extent  that  the  circumstances  of  the  case 
and  the  sittiation  of  the  company  permitted.  On  the  24th  day  of 
July,  1875,  he  transferred  to  Clark  and  Walker  the  entire  amount 
of  his  stock,  $75,000,  and  received  from  them  an  assignment  of  the 
identical  securities  and  moneys  lyhich  Harding,  McCoy  &  Pratt  had 
delivered  and  paid  to  Clark  and  Walker  on  account  of  their  original 
purchase  of  stock  in  July,  1874.  The  contract  evidencing  this  trans- 
action is  as  follows : 

"Thla  agreement,  made  this  24tii  day  oC  July,  A.  D.  1875,  by  and  between 
Gteorge  K.  Clark  and  Sidney  F.  Walker,  of  tbe  first  part,  and  Oeoi^  F. 
Harding,  of  the  aecond  part,  witnesaetb:  That  Oeorge  F.  Harding  hereby 
sells  to  said  parties  of  the  first  part  seventy-flTe  thoasand  dollars  of  the 
stock  of  the  Globe  iDSurance  Company.  And  said  parties  of  the  second  part 
hereby  agree,  in  consideration  thereof,  to  sell  and  deliver  to  said  George  P. 
Harding  the  following  moneys  and  securities  which  were  put  end  placed  In 
the  bands  of  the  Globe  Insurance  Company  In  the  name  of  George  K.  Clark 
and  Sidney  P.  Walker,  ea  sbown  by  resolution  of  the  said  company  of  Sep- 
tember 30,  1874,  to  wit:  1st  Cash  (greenbacks),  twenty-five  thousand  dol- 
lars. 2d.  Chicago,  Burlington  and  Qulncy  B.  B.  bonds,  ten  thousand  dol- 
lars. 3d.  Burlington  and  Missouri  River  R.  B.  bonds,  ten  thousand  dollars. 
(Said  bonds  being  first  mortgage  bonds  of  denomination  of  9:1,000  each,  and 
twenty  tn  number.)  4th.  Mortgage  of  Lorin  G.  Pratt  and  Alexander  McCoy, 
securing  their  mte  to  the  Globe  Insurance  Co.  for  thirty  thousand  dollars, 
described  in  said  resolutions.  It  la  further  agreed  that,  inasmuch  as  said 
securities  are  all  in  the  hands  of  the  Globe  Insurance  Company,  or  subject 
to  its  control  In  the  payment  of  the  indebtedness  of  the  company,  and  are. 
with  said  moneys,  pledged  for  tbe  Indebtedness,  or  some  part  of  It.  of  said 
company  to  policy  holdws,  and  hence  cannot  now  be  delivered  to  said  Hard- 
ing, and  for  like  reason  and  other  good  reasons,  said  moneys  cannot  be  paid 
to  said  Harding,  It  la  therefore  agreed  that  said  atock  shall  be  transferred 
to  V.  P.  Smith  as  trustee,  to  be  held  by  him  in  trust,  to  hold  the' same  as 
securi^  for  the  performance  of  this  contract  on  the  part  of  aald  first  parties 
by  the  payment  and  delivery  of  said  moneys  and  securlUes  above  referred 
to  to  said  Harding;  and,  after  that  is  satisfied,  then  tn  trust  for  E.  R. 
Bowen,  O.  P.  Astell,  and  A.  F.  Fawsett  according  to  their  several  IntereBts 
aa  hereinbefore  stated.  Zt  Is  further  agreed  that  said  Harding  shall  receive 
from  aald  parties  of  the  first  part,  and  each  of  them,  a  full  and  caref nl 
transfer  and  assignment  of  their  several  and  joint  or  Joint  and  several  Inter- 
ests in  aald  moneys  and  securities,  which  shall  be  delivered  to  bim  with  tbla 
agreement;  and  careful  and  full  obligations  of  said  company  shall  also  l>e 
obtained  to  deliver  and  pay  said  moneys  and  securities  (or  their  value  tn 
money)  to  said  Harding  free  and  clear  from  all  claims,  demands,  and  equi- 
ties whatsoever,  save  such  obligations  as  are  created  by  the  contract  of 
September  30,  1874,  and  the  resolutions  of  that  date  forming  part  thereof, 
by  and  between  said  parties  of  the  first  part,  or  some  of  them,  with  said 
company;  and  tbat  said  parties  of  tlie  first  part  shall  unite  In  and  take  the 
proper  steps  to  terminate  the  liability  of  said  securities  and  moneys  for 
future  Indebtedness  or  policies  hereafter  Issued  by  said  company,  and  to  con- 
tract Its  business  and  reduce  Its  capital  so  far  as  needed  for  that  purpose 
It  la  further  agreed  and  stipulated  that  A.  F.  Fawsett  is  the  owner  of  for^- 
four  thousand  dollars  of  said  stock,  that  E.  B.  Bowen  Is  tbe  owner  of  twen- 
ty-oue  thousand  dollars  of  said  stock,  and  that  O.  P.  Aitell  Is  tiie  owner 
of  toi  thousand  dollars  of  said  stock,  and  thtf  same  Is  to  be  delivend  to  tbeni 
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iDd  npoD  the  conditions  ot  the  foregoing  agreement;  said 
tud  pledged  as  security  In  tbe  hands  of  said  Smith,  trustee, 
nd  payment  to  said  Harding  of  said  moneys  and  securities 
further  agreed  that  A.  F.  Fawsett  shall  resign  his  position 
d  company,  and  said  Smith  shall  be  elected  In  hie  place.* 
«d  that  said  Harding  and  Smith  shall  hold  the  proxy  of 
'  said  Bowen,  Axtell,  and  Fawsett,  Irrevocably,  to  vote  and 
rotes  entitled  to  be  cast  In  the  name  of  said  Smith,  as  trus- 
a  of  said  stock,  at  all  future  meetings  of  the  stockholders 
until  said  moneys  and  securities  are  paid  and  delivered  to 
nltb.  In  addition  to  executing  this  agreement  as  a  proxy, 
id  deliver  to  said  Harding,  at  any  time,  on  demand,  a  paper 
power  to  him  and  said  Smith,  In  the  same  terms,  to  vote 
touching  said  stock.  It  is  further  agreed  on  the  part  of 
tt,  E.  B.  Bowen,  and  O.  P.  Axtell  that  they  assent  to  this 
rill  assist  in  carrying  It  out  as  far  as  their  influence  and 
holders  and  directors  of  said  company,  *and  will  look  to 
as  said  Insurance  company  Is  concerned,  and  not  to  said 
return  to  them  of  said  stock  or  Its  proceeds.* 

Geo.  E.  (Mark.  S.  P.  Walker. 

,     •*A.  F.  Fawsett         Gea  F.  Harding." 
'  George  F.  Harding  that  he  will  look  to  Geo.  K.  Clark  only 
K)  much  of  said  securities  as  the  pro  rata  of  Fawsett  stock 
e,  and  this  he  does  with  the  consrat  of  8.  P.  Walker. 

Geo.  F.  Harding." 
sd  to.  _  S.  P.  Walker." 

5  marked  (*)  were  apparently  erased  by  pencil  lines 

ct  was  drawn,  before  execution. 

from  Clark  and  Walker  is  as  follows: 

ived,  we  jointly  and  severally  assign  and  transfer  to  Geo. 
llowlng  moneys  and  securities,  and  all  our  right  under  and 


it: 

reenbacks  $25,000 

&  Q.  R.  R.  bonds   10,000 

R.  B.  bonds   10,000 

ige  of  McCoy  and  Pratt   30.000 


e  resolution  of  September  11.  1874,  of  the  Globe  Insurance 
ng  securities  for  the  preferred  stock,  so  called,  of  said  com- 
ou  being  to  place  said  Harding  In  the  same  position  touch- 
ix  all  the  rights  touching  the  same  under  said  resolutions, 
ir  either  of  us,  and  especially  of  tbe  said  Clark  and  Walker; 
aid  insurance  company  to  treat  said  Harding  as  the  owner 
y  24,  1875." 

Harding  never  got  from  Clark  and  Walker  or  the 
[  these  identical  securities  and  moneys,  for  they  had 
ed  by  the  company,  and  were  befond  its  control  or 
nd  Walker.  But  he  did  get  by  this  transaction  all 
iAalker's  interest  in  the  so-called  preferred  debt,  for 
tis  assigned  to  him  consisted  of  Clark  and  Walker's 
the  resolutions  of  September  ii,  1874. 
I  the  transactions  of  the  parties  and  of  the  company 
:al  order,  it  is  found  that  on  the  29th  day  of  July, 
f  of  the  board  of  directors  of  the  company  was  held, 
bUowing  resolutions,  which  the  secretary's  record 
-red  by  Mr.  Harding,  were  adopted: 

that  the  moneys  and  securities  advanced  under  the  resolu- 
er  11  and  30,  1874.  be  returned  to  the  parties  from  whom 
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tbe  company  receiTed  them,  as  soon  as  the  obligations  contracted  on  the 
faith  of  them  shall  be  paid.  (2)  Resolved,  that  the  company  will  make  no 
claim  to  set  off  Indebtedness  of  said  parties  to  said  company  atfalnst  tbe 
said  secnrltles  and  moneys  on  the  obligation  to  return  tbe  same,  but  will 
recognize  the  right  of  them  or  their  assigns  to  the  same,  wltbout  Bet-off^ 
diminutioii,  or  dlscotint  (3)  ResolTed,  that  no  more  obligations  of  any  kind 
be  contncted  on  tbe  faith  of  said  secnrltles  and  mon^v,  but  said  contract 
toncblng  tbB  same  be  regarded  as  terminated  so  far  as  future  obligations  of 
this  company  are  concerned,  and  immediate  steps  be  takaa  to  enable  tbe 
company  to  return  the  same,  and  stop  the  payment  of  Interest  thereon.  Also, 
whereas,  A.  F.  Fawsett,  O.  P.  Axtell,  and  E.  B.  Bowen,  acting  by  Geo.  K. 
Clark  and  S.  P.  Walker,  pat  into  tbe  Olobe  Insurance  Company  certain  secu- 
rities and  moneys  under  the  terms  of  the  resolutions  of  September  11  and 
30,  1874:  Now,  therefore,  resolved,  that  said  moneys  and  securities  be  re- 
timed, as  soon  as  the  to-ms  of  said  contract  are  completed,  to  the  said 
Fawsett,  Axtell,  and  Bow^  in  the  proportions  of  $44,000  to  Fawsett. 
¥21,000  to  Bowm.  and  $10,000  to  Axtell,  provided  the  claims  of  alt  creditors 
of  Clark  and  Walker  against  tbe  same  be  first  dlscha^cd  and  defeated. 
And  whereas,  the  leases  by  fire  of  the  company  in  July,  1874.  impaired  Its 
capital  stock  to  a  sum  exceeding  twenty-five  per  cent  thereof;  and  whereas, 
on  September  11.  1874,  the  company  resolved  make  good  said  impairment, 
and  undertook  so  to  do  on  September  30,  1874,  by  an  advance  then  made  to 
this  company  of  securities  and  moneys  by  parties  in  interest  as  will  more 
fully  appear  by  the  records  of  this  company  of  September  11  and  30,  1874; 
and  whereas,  objections  have  been  made  to  said  mode  of  making  up  said 
impairment,  and  it  is  deemed  advisable  to  terminate  the  same,  and  to  pro- 
ceed under  the  general  .Insurance  law  of  tbis  state  by  first  reducing  tbe 
captial  stock,  and  gradually  returning,  as  fast  as  good  faith  will  admit,  the 
moneys  and  securities  so  advanced,  and  then  increase  the  capital  stock  as 
soon  as  possible:  Therefore  resolved,  that  the  capital  stock  and  par  value 
of  the  shares  of  the  Globe  Insurance  Company  be  reduced  to  $200,000,  and 
that  the  auditor  of  public  accounts  of  the  state  of  Illinoia  be  requested  to 
make  an  examfnatlou  of  Its  affairs,  and  grant  a  certificate  that  it  Is  proper, 
and  is  Justified  by  the  property  and  assets  of  said  company,  to  reduce  the 
capital  stock  and  tbe  par  value  of  the  shares  of  said  company  to  said  sum." 

Then,  on  the  I2th  day  of  August,  1875,  ^  meeting  of  the  ex- 
ecutive and  finance  committee,  a  committee  consisting  of  Messrs. 
Clark  and  Kimball  was  appointed  "to  confer  with  Mr.  Harding  in 
regard  to  disposing  of  preferred  debt  and  his  account."  It  is  claimed 
by  complainants  that  a  settlement  was  immediately  negotiated  be- 
tween Clark,  acting  for  the  committee,  and  Harding,  of  the  latter's 
entire  account,  including  "preferred  debt"  and  cash  advances,  and 
this  claim  is  supported  by  the  testimony  of  Clark,  which,  m  sub- 
stance, is  as  follows: 

Witness  says  he  was  on  that  committee.  Mr.  Kimball  was  also  on  the 
committee,  but  gave^t  no  attention.  "I  transacted  the  business  of  the  com- 
mittee. Met  Harding  on  the  subject  of  his  account,  which  embraced  his  in- 
terest in  the  preferred  debt  and  his  cash  advances.  This  resolution  was 
passed  in  order  to  get  a  settlement  with  Harding.  I  had  previously  had  a 
number  of  interviews  with  him  relative  to  his  account.  Mr.  Harding  was 
anxious  to  get  some  pay  for  what  he  had  put  Into  the  company.  He  be- 
came alarmed  about  its  solvency,  and  the  matter  of  a  settlraient  bad  be^ 
tolked  over  l>efore  the  committee  was  appointed.  It  was  talked  over  di- 
rectly after  he  had  acquired  Clark  and  Walker's  rights  under  the  resolutions. 
We  had  a  number  of  conversations  on  the  subject  as  to  how  It  could  be  done. 
We  could  not  pay  him  back  In  kind.  The  money  bad  been  expended  In  pay- 
ing losses.  The  cash  securities  had  been  hypothecated  for  nearly  all  they 
were  worth,  and  paying  blm  back  in  kind  was  ont  of  the  question.  But  be 
expressed  a  willingness  to  accept  other  securities  in  place  of  those  that  had 
been  put  In,  and  a  committee  was  appointed  to  agree  upon  values  and  ad- 
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That  was  the  object  of  the  cpmmlttee.  His  claim  was, 
md  Walker  preferred  account,  $75,000.00;  amount  put  In 
the  resolutions.  $51,718.76.— total  preferred  debt,  ?126.- 
on,  he  claimed  somewhere  from  $9,000  to  $12,000  cash 
8  exdnslve  of  the  Interest  provided  for  by  the  resolutions, 
stock  he  purchased,  and  a  little  discrepancy  between  the 
hlch  be  had  furnished  to  the  company  of  ^.^4,500  and 
25,— as  before  explained.  Met  Mr.  Harding  at  his  resl- 
avenue,  in  the  evening,  In  the  latter  part  of  August,  1875. 
ro  one  present  excepting  Harding  and  witness.  No  other 
)mmlttee  was  there.  Made  settlement  of  his  account  at 
give  basis  of  settlement,  the  details  of  which  were  subse- 
1117  carried  out  Q.  91.  Well,  give  ns  the  basis.  A.  By 
lettlement  Harding  was  to  receive  of  the  company  certain 
t  fixed  values,  to  be  agreed  upon  between  the  committee 
tayment  of  his  entire  claim  against  the  company.  Values 
tn  Harding  and  myself  at  that  interview  upon  the  follow* 
I  owned  and  held  by  the  company: 
>tes  and  mortgage  for  $52,500  and  interest  at. ...  $  55,000 


ilth  mortgage  at   18,000 

>rtgage  at   2,000 

(aney  mortgage  at   0,000 

er  mortgage  at   0,000 

nortgage  for  $10,000  and  interest  simple,  unse- 

1.600,  at   15.000 

tt's  mortgage  (which  had  previously  been  taken 
  30,000 


,  $135,000 

vlth  the  Great  Western  Telegraph  bonds,  valued  at  $1,800, 
entire  Indebtedness,  except  the  interest  on  the  preferred 
in  the  resolutions,  and  the  profit  on  the  stock  he  had  pnr- 

denies  that  this  alleged  settlement  was  effected  be- 
nd Clark  as  thus  testified  to  by  Clark,  or  that  any 
then  delivered  to  him,  or  that  there  was  any  settle- 
iie  30th  August  following.  Whatever  the  facts  may 
rd,  and  so  far  as  this  issue  in  relation  to  the  time 
the  settlement  is  concerned,  it  will  be  considered 
ippears  on  the  30th  of  August,  1875,  there  was  a 
board  of  directors,  at  which  Mr.  Harding  presented 
as  president,  as  before  stated,  and  at  which  the  fol- 
)ns  were  adopted : 

:  the  settlement  made  by  the  executive  committee  with 
\»  approved  with  the  following  corrections,  viz.:  That  the 
londs  and  stock  shall  be  allowed  Mr.  Harding.  Instead  of 
b  the  same  were  allowed;  second,  that  Mr.  Harding  shall 
egraph  bonds  at  par;  third,  that  the  Interest  account  of 
lU  be  calculated  correctly,  and  such  amount  shall  be  al- 
«  of  the  Hem  as  reported." 

;xt  that  at  a  second  meeting  of  the  directors,  held, 
how,  on  the  30th  day  of  August,  the  following  reso- 

ed: 

the  president  and  secretary  of  this  company  be  directed 
a  of  tills  company  payable  on  demand  after  Its  date  to 

for  the  sum  of  ($47,743.52)  forty-seven  thousand  seven 
y-three  and  fifty-two  onc-hundredtlis  dollars,  due  to  him 
1  to  said  company,  and  secure  the  same  by  the  following 
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collaterals,  to  wit:  The  notes  of  Geo.  K.  Clark,  iHiyable  to  the  Globe  In- 
sorance  Company,  two  In  Aumber,  dated  December  28.  1872,  due  five  years 
after  date,  with  Interest  at  8  per  cent.,  payable  annually,  secured  eadi  by 
trust  deed,  one  for  eacb  note,  made  by  said  Oaxk.  and  wife  to  Sidney  P. 
Walker,  trustee,  conveying  certain  premises  therein  described;  also  the 
note  of  said  Clark  payable  to  said  company,  of  same  date  and  tenor,  secured 
by  trust  deed  made  by  said  Clark  and  wife  conveying  premises  owned  In 
fee  by  his  wife  to  said  trustee, — all  three  of  said  notes  beli^  for  the  sum 
of  $5,000  each;  aim  two  notea  made  by  aald  Clarb;  to  said  company,  dated 
March  11,  1878,  payable  Ave  years  aftrar  date,  with  8  per  cent  Interest  per 
annum,— one  for  the  sum  of  $4,000,  and  the  other  for  the  sum  of  $8.000, — 
each  secured  by  trust  deeds,  one  for  each  note,  conveying  certain  premises 
to  Walker,  as  trustee;  also  a  note  of  said  Clark  to  said  company,  dated 
July  1,  1873,  payable  five  years  after  date,  with  8  per  cent.  Interest,  pay- 
able semiannually,  for  $4,000,  secured  by  a  trust  deed  coDveylog  certain 
premises  to  said  Walker,  as  trustee;  also  two  notes  of  said  dark,  made  to 
said  company,  dated  March  9,  1874,  itayable  five  years  after  date,  with  8 
per  cent  interest  payable  annually;  one  for  $15,000  and  one  for  $2,000, 
each  secured  by  Independent  trust  deeds,  conveying  certain  premises  to  said 
Walker,  as  trustee;  also  a  note  of  said  Clark  to  his  own  order,  dated  August 
13,  1874.  payable  five  years  after  date,  with  Interest  at  8  per  cent,  payable 
semiannually,  for  $40,000,  secured  by  a  trust  deed  to  Alex.  SicCoy,  as  trustee, 
and  assigned  and  Indorsed  by  said  Clark;  also  eleven  notes  made  by  Elmer 
F.  Westcott  to  Asbury  F.  Fawsett,  for  $47,772.73  each,  due  on  or  before  three 
years  from  date,  wltb  Interest  at  8  per  cent,  per  annum,  and  the  mortgage 
securing  the  same  on  the  premises  therein  described;  also  the  note  of 
Michael  Smith  to  the  Globe  Insnrance  Company  for  $20,000,  dated  December 
13,  1871,  and  payable  on  or  before  April  1,  1873,  with  Interest  at  the  rate 
of  8  per  cent  per  annum,  payable  annually,  and  the  sale  mortgage  securing 
said  note.  $4,000,  having  been  indorsed  thereon;  also  the  note  of  Obadlah 
Huse  to  said  company  for  $2,000,  dated  March  25,  1873,  five  years  after  date, 
with  8  per  cent  Interest,  payable  annually,  and  the  trust  deed  securing  the 
same;  also  three  $1,000  bonds  of  the  Omaha  &  Southwestern  Railroad  Com- 
pany and  six  $1,000  bonds  of  the  Wisconsin  Valley  Railroad  Company;  also 
the  note  of  W.  S.  Waller  to  Geo.  K.  Clark,  dated  September  16,  1873,  for 
tbe  sum  of  $8,500,  payable  one  year  after  said  date,  with  Interest  at  8  per 
cent  frcm  date,  and  the  trust  deed  securing  the  same;  also  tbo  note  of 
M.  O.  Walker,  now  deceased,  In  favor  of  said  company,  dated  March  24, 
1871,  for  tbe  sum  of  $10,000,  due  Ave  years  after  date,  with  interest  at  the 
rate  of  6  per  cent  per  annum,  payable  annually,  and  the  trust  deed  or 
mortgage  securing  the  same;  also  the  note  of  M.  O.  Walker  for  $2,000,  to 
ibe  order  of  said  company,  dated  September  24,  1872,  payable  on  or  before 
August  Ist  after  date." 

These  securities  thus  to  be  transferred  as  collateral  to  the  de- 
mand note  amounted  oh  their  face  to  over  $200,000,  and,  as  it  will 
be  observed,  were  to  secure  the  payment  of  a  note  of  about  $47,700. 
The  demand  note  was  immediately  executed,  and  the  collaterals 
were  delivered.  It  was  at  this  time,  as  the  defendant  Harding 
claims,  that  a  settlement  was  made.  Just  what  items  made  up  the 
amount  of  the  demand  note  is  not  clear.  The  testimony  of  Clark 
is  to  the  effect — and  this  is  the  claim  of  complainants — ^that  the 
object  of  the  several  transactions  before  recited  was  to  secure  to 
Harding  the  payment  of  the  entire  amount  of  the  so-called  preferred 
claim  and  cash  advance,  and  that,  after  crediting  the  company  with 
the  mortgages  and  securities  alleged  to  have  been  turned  out  to 
him  in  settlement  prior  to  the  meeting  of  August  30,  1875,  there 
was,  on  account  of  interest  and  some  other  items,  a  balance  due 
him  of  about  $37,000,  which  balance,  for  some  reason  unexplained 
by  Clark,  and  apparently  not  understood  by  him,  waa  ultunately  ^ 
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;2;  that  for  the  purpose  of  perfecting  his  title  to 
eged  to  have  been  previously  delivered  to  Hard- 
by  a  sale  under  the  power  that  should  be  annexed 
lote  it  was  arranged  that  such  a  note  should  be 
stimony  on  this  point  Clark  says: 

that  was  talked  there  for  quite  a  while, — canvassed  very 
us.  I  really  wanted  to"  accomplish  it;  that  is.  If  he 
s  title  to  his  securities  by  a  sale  under  the  power  In  the 
i  wllliug  he  should  do  It.  If  lie  got  into  any  litigation  or 
eemed  to  anticipate],  why,  he  wanted  to  be  In  a  position 
up  his  moneyed  claim  against  the  cumpany,  and  hold 
Jl  that  was  paid.    That  was  the  conversatiou  between 

Warding  denies.    His  version  of  the  transaction  is 

:lement  made  at  tlmt  time.  One  of  the  fli-st  things  done 
r  to  produce  my  account  He  did  produce  an  imperfect 
mnt,  amounting  to  ?12,000  and  over.  It  was  on  a  small 
obs  of  the  company.  After  producing  the  vouchers  and 
ter,  it  was  found  that  my  account  would  have  to  be 
amount  to  somewbere  from  SliTi.OOO  to  ?;{0,0()0,  and  the 
Btocl;  would  swell  the  amount  to  about  $3ii.000.  Then 
omputed  upon  my  cash  advances,  which  In  all  amounted 
0,  I  tliiult.  Then  the  amount  of  interest  was  counted 
putatlons  made,  and  coupons  collected,  and  the  premiums 
mounted  to  the  sum  of  S47,(KH>.  I  was  willing  to  talie 
as  they  were  ready  to  give  them  to  me,  upon  my  cash 
that  there  was  a  larger  sum  still  due  me  upon  my  cash 
lis  was  on  August  30,  1875." 

y  of  August — the  day  after  the  demand  note  was 
ing  gave  to  the  directors  of  the  company  the  fol- 

"August  31,  1875. 
'  Directors  of  the  Globe  Insurance  Company:  You  will 
;hat  as  a  stockholder,  as  a  creditor,  and  as  a  party  in- 
inces  made  under  the  resolutions  of  SeptembiT,  1S74-,  I 

object  to  tlie  surrender  and  delivery  to  any  individual 
•  any  securities  in  lieu  thereof,  of  those  formerly  given 
leld  by  the  company  under  the  resolutions  of  September, 
laiming  that  the  honor  and  good  faith  of  tills  company 

the  same  until  the  terms  of  the  contracts  under  which 
1  shall  have  been  satislied;  and  I  inform  ail  parties  In 
ot  and  will  not  waive  any  rights  which  I  may  have  to 
ss  for  the  payment  of  any  moneys  due  me. 

George  F.  Harding." 

)te  contained  the  usual  form  of  sale  found  in  col- 
in  October,  1875,  Mr.  Harding  sold  the  collateral 
Hough,  a  lawyer  in  Chicai;jo.    The  substance  of 

ly  relating  to  the  sale  is  this: 

.e  fall  of  lS7i5,— I  should  thlnI^  In  October,— he  (Harding) 
se  Borne  securities.  I  am  unable  to  state  in  detail  what 
Could  not  tell  the  ainovmt  precisely,  but  it  was  some- 
veen  |ir)0,000  and  $2CX),000.  Tliey  were  notes  secured  by 
oUection  is  that  Geo.  K.  Clark  figured  more  than  any 
cnrltles.  One  mnrtgatre  was  by  Mr,  Smith.  Don't  recol- 
the  Clark  or  Smith  niortpjigcs.  Harding  had  the  notes 
is  office  in  the  Kent  Iliiilding.    I  had  possession  of  the 
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secorltleB  two  or  tbree  months,  pei^pa.  I  should  not  eaj  It  was  over  three 
months.  The  clrcamstaaces  onder  which  I  purchased  were  these:  Harding 
told  me  he  had  some  eecorltiefl  that  he  wanted  to  sell  me,  and  he  showed  me 

the  securities.  I  looked  them  over,  and  told  him  I  bad  no  money  to  pur- 
chase  them,  and  he  said  I  need  not  pay  any  money;  be  would  tiike  my 
note.  I  aeked  him  II  the  securities  were  good,  and  be  said  they  were.  The 
note  Is  destroyed.  My  recollection  is  that  it  amounted  to  something  over 
¥60,000.  Tbat  Is  a  mere  impression  upon  my  mind.  I  can't  recollect  more 
definite  than  that  it  was  payable  to  Harding's  order,  and.  I  think,  was  due 
some  six  months  after  date.  I  sold  the  mortgages  back  to  Mr.  Harding. 
Neither  of  the  sales  (Harding  to  Hough  or  Hough  to  Harding)  was  public. 
Both  were  private  sales.  In  payment  be  surrendered  to  me  my  note,  and 
gave  me  $260;  that  Is,  he  allowed  It  to  me  on  a  claim  that  he  bad  against 
me.  I  don't  recollect  anything  more  that  be  said  except  that  be  wanted 
to  buy  those  securities.  It  took  place  at  his  office.  It  was  some  time  in  the 
winter  of  18T5-T0.  Harding  and  I  were  oiUcing  In  the  same  suite  of  rooms 
at  the  time  I  purchased;  also  at  the  same  time  I  sold  back  the  securities. 
I  put  up  no  ccUateral  with  my  note.  I  understood  that,  If  Mr.  Harding 
wished  to  buy  those  securities  back,  that  I  would  let  him  have  them.  Hard- 
ing stated  that  he  might  want  to  purchase  them  back,  and  I  said  be  could 
have  th^m  back  If  be  wanted  them.  I  don't  think  I  should  have  purchased 
them  and  given  the  note  if  I  had  expected  to  keep  the  securities  and  meet 
the  note,  but  I  was  abundantly  secured  in  giving  my  note.  It  was  the 
understanding  on  my  part,  that  Harding  was  to  purchase  them  back.  He 
did  not  exhibit  to  me  any  collateral  note  under  which  he  held  them.  I 
think  be  said  he  got  the  securities  from  the  Globe  Insurance  Com- 
pany. (Witness  Is  shown  the  resolution  of  August  30.  I8T5,  giving  a  list  of 
the  securities  said  to  be  collateral  to  the  demand  note,  and  recognizes  the 
general  character  of  them  as  the  same  with  those  be  bought  of  Harding.)'* 
C^QSs-examinatlon:  "Q.  Didn't  Mr.  Harding,  at  the  time  of  this  sale,  t^ 
yon  that  he  could  not  and  would  not  have  any  understanding  vlth  70U 
whatev^  of  any  kind  that  would  invalidate  the  sale,  and  could  not  and 
would  not  have  any  understanding  with  you,  but  that  he  wanted  to  make 
a  sale  of  the  property,  and  that  It  was  a  good  purchase,  and  you  were  to 
hold  the  property?  Wasn't  that  the  understanding?  Wasn't  that  the  state- 
ment? A.  I  think  there  was  some  conversatlcn  subatantJally  to  that  (^ect.** 

This  sale  to  Hough  and  the  sale  back  to  Harding  the  complain- 
ants insist  was  a  sham  proceeding,  by  means  of  which  Harding 
sought  to  strengthen  his  own  title  to  the  collateral  securities^  while 
Mr.  Harding  claims  that  it  was  a  fair  and  valid  sale,  without  any 
tmderstanding  at  the  time  that  he  would  buy  the  securities  back. 
Difficulty  arose,  according  to  the  testimony  of  Mr.  Harding,  in 
transferring  the  collaterals,  as  they  did  not  bear  the  indorsement 
of  the  company.  Thereupon  Mr.  Harding  applied  to  Mr.  U.  P. 
Smith,  then  president  of  the  company,  for  indorsement  of  the  se- 
curities, and,  as  he  hesitated  to  indorse  them,  Mr.  Harding  wrote 
him  the  following  letter: 


"U.  P.  Smith,  Esq.,  President  of  Globe:  I  respectfully  request  the  Indwse- 
ment  of  the  notes  and  mortgages  described  In  my  demand  note  of  August 
SO,  1875,  and  the  guaranty  as  to  such  of  said  paper  as  I  hope  to  get  on 
without  putting  Globe  Indorsements  upon.  My  object  in  this  is,  I  wish  my 
titles  to  the  collaterals  to  be  perfected.  I  have  sold  them  all,  and  wish  to 
deliver  them  to  the  vendee.  As  I  have  advised  Mr.  Clark  and  others,  I  vrUl 
bU7  ttie  ClaA  mortgages  of  the  vendee,  and  will  sell  them  to  the  Globe  toe 
the  amount  of  said  demand  note,  and  I  will  ^Ive  you  an  opportunity  to  pay 
for  them  by  giving  me  the  Globe  paper  with  them  as  collateral,  due  In  (wo. 
four,  six,  and  eight  months  from  September  90.  1876,  aa  a  condition  of  con- 
firming the  title  of  my  vendee  to  said  collaterals.  I  wlU.  upon  said  contiacta 


**GhlcaKO,  October  4.  1875. 


HART  V.  GLOBE  INS.  CO. 


323 


Qg  made  and  carried  out,  give  to  said  company  a  receipt 
iices  under  the  agreemeiit  of  September,  1874,  containing 
lie  title  oC  my  vendee  to  said  collaterals  stands  good  and 

Geo.  F.  Harding." 

ivere  then  indorsed,  and  upon  their  purchase  from 
sold  back  to  the  company  the  Clark  mortgages, 
company  its  four  notes,  all  dated  September  30, 
940,38,  one  for  $7,239.16,  one  for  $12,609.99,  ^nd 
ue  respectively  in  two,  four,  six,  and  eight  months, 
ng  $50,274.53;  and  says  that  he  gave  a  release 

liabihty  to  him  under  the  agreement  of  Septem- 
rt-ing  the  alleged  sale  to  Hough  it  appears  by  the 

of  the  company  that  on  the  12th  day  of  October, 
.  meeting  of  the  executive  and  finance  committee, 
wing  resolution  was  passed : 

le  secretary  of  this  company  give  to  George  F.  Harding 
show  the  sale  of  the  securities  pledged  to  liim  on  August 
was  made  to  David  L.  Hough  on  the  9tb  day  of  October, 
id  consented  to  by  this  company  on  condltl  .n  only  that 
purchase  back  from  said  Hough  the  securities  called  the 
tnd  shall  release  the  company  from  all  liability  to  him 
tts  of  September  11  and  30.  1ST4,  and  shall  accept  the 
iny  to  l>e  made  to  him  for  the  following  sums,  to  wit 
»ur  notes  last  before  mentioned];  said  notes  bearing  in- 
at  per  annum  after  maturity,  and  to  be  paid  wlien  due 
r  the  several  periods  as  above  stated;  nod  sliail  resell 
ea  for  the  total  amcunt  of  said  notes,  taking  said  Clark 
«ral  security;  and  the  said  secretary  and  president  of 
ereby  authorized  and  empowered  to  make  said  notes  to 
Iso  the  several  parts  of  the  above  transaction." 

ears  on  the  secretary's  book  the  record  of  a  meet- 
>rs  held  October  13th,  reciting  in  detail  the  giving 
)te  in  obedience  to  the  resolution  of  August  30th, 
tls  mentioned  in  that  resolution ;  a  report  by  the 
order  of  the  executive  committee  dated  October 
signed  a  paper  approving  of  the  sale  by  Harding 
i  report  by  the  president  and  secretary  that  they 
le  purchase  from  Harding  of  the  Clark  securities 
50,274.53,  being  the  amount  of  purchase,  with  in- 
aturity  of  the  notes  which  were  given  for  the  pur- 
ecord  then  proceeds : 

It  Is  moved  and  seconded  that  the  above  report  of  the 
tlve  committee  of  this  board  and  also  of  the  president 
cepted,  and  that  the  same  is  hereby  fully  approved." 

lot  paying  the  four  notes  given  for  the  Clark  se- 
curities were  sold  for  the  sum  of  $20,635.07,  Mr. 
le  purchaser.  Thus  he  acquired  by  virtue  of  this 
>y  virtue  of  the  proceedings  in  connection  with,  the 
entire  body  of  securities  which  it  is  sought  by  the 
3mpel  him  to  surrender  and  account  for  for  the 
lolders  who  are  now  unpaid  creditors  of  the  Globe 
ny. 
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Immaterial  Matters. 


In  considering  the  case  in  its  legal  bearings  and  in  the  light  only 
of  material  facts,  it  is  evident  that  there  may  be  eliminated  there- 
from a  number  of  matters  upon  which  considerable  testimony  has 
been  taken.  Among  other  things,  it  is  disclosed  that  in  the  course 
of  proceedings  taken  by  Mr.  Harding  in  connection  with  his  with- 
drawal from  the  company,  and  to  secure  an  adjustment  of  his  sup- 
posed rights,  controversies  arose  between  himself  and  McCoy  and 
Pratt,  which  have  been  made  the  subject  of  much  discussion  in  this 
investigation.  It  was  probably  unavoidable  that  in  developing  the 
details  of  the  various  transactions  involved  this  should  be  some- 
what prominently  brought  out,  but  I  regard  the  difficulties  which 
arose  between  the  parties  named  as  quite  extraneous  to  the  issues 
here  to  be  settled,  except  as  the  relations  which  were  engendered 
between  them  may  affect  their  credibility  as  witnesses.  Again,  there 
is  much  testimony  in  the  case  relative  to  the  so-called  Fawsett  mort- 
gage, which  I  understand  to  be  the  South  Chicago  Land  &  Build- 
mg  Association  mortgage.  From  what  was  said  upon  the  argu- 
ment in  relation  to  this  mortgage  and  the  litigation  between  Fawsett 
and  Harding  concerning  it  that  has  occurred  since  the  present  bill 
was  filed,  I  conclude  that  the  controversy  between  those  parties 
touching  the  ownership  of  that  mortgage  has  now  no  relevancy  to 
the  present  contention.  Further,  it  appears  that  on  the  5th  day 
of  March,  1876,  the  insurance  company  gave  to  the  defendant  Hard- 
ing its  note  for  $7,640.75,  with  certain  notes  and  trust  deeds,  exe- 
cuted by  Dewey  and  Lay  as  collateral  security.  The  items  of  which 
this  note  was  made  up  appear  in  an  account  annexed  to  the  original 
answer,  marked  "Exhibit  4'*;  and  it  is  to  be  further  remarked  that 
the  debited  part  of  the  same  items  appear  under  date  of  March  5, 
1876,  in  the  defendant's  corrected  account  as  shown  in  his  amended 
answer.  Reference  is  only  made  to  this  note  of  $7,640.75  and  to  the 
items  of  which  it  was  composed  for  the  purpose  of  observing  that 
no  claim  is  made  by  complainants  on  account  of  them  nor  to  the 
Dewey  and  Lay  securities,  and  this  note  and  the  securities  may  be 
regarded  as  out  of  the  case. 


The  question  first  encountered  on  the  threshold  of  this  case  is, 
are  complainants'  rights  barred  by  the  proceedings  in  the  suit  of 
Bradner,  Smith  &  Co.  against  the  Globe  Insurance  Company  and 
others,  which  was  commenced  and  prosecuted  in  the  state  court  in 
1876?  The  bill  in  the  case  at  bar  was  filed  in  this  court  May  5, 
1876b  The  original  complainants  therein  were  Cynthia  C.  Hart  and 
John  S.  Hart,  judgment  creditors  of  the  insurance  company,  and 
the  defendants  were  the  Globe  Insurance  Company,  the  Firemen's 
Insurance  Company,  George  F.  Harding,  and  V.  A.  Turpin.  The 
return  of  the  marshal  shows  service  of  the  subpcena  of  the  Globe 
Insurance  Company,  George  F.  Harding,  and  the  Firemen's  Insur- 
ance Company  May  13,  1876,  and  on  V.  A.  Turpin  May  24,  1876. 


The  Bradner,  Smith  &  Co.  Decree. 
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idants,  however,  except  Tiirpin,  appeared  and  an- 
on the  9th  day  of  May,  1876,  so  that  on  that  day 
ed  jurisdiction  over  the  answering  defendants.  On 
ty  of  May  this  court  appointed  Robert  E.  Jenkins 
insurance  company,  and  on  the  12th  day  of  May, 
ce  to  the  order  of  the  court,  the  company  executed 
an  assignment  of  all  its  property  and  effects.  On 
:  May,  1876,  the  Erie  &  Western  Transportation 
sned  as  a  judgment  creditor  of  the  insurance  com- 
lade  a  party  to  the  suit.  On  or  about  the  2d  day 
5,  leave  was  also  granted  to  Jenkins,  as  assignee 
E  the  insurance  company,  to  intervene  in  this  suit, 
;  day  of  July,  1878,  an  order  was  entered  making 
linant  therein.  On  the  5th  day  of  January,  1877, 
iiissed  as  to  tlie  Firemen's  Insurance  Company,  and 

of  February,  1877,  the  defendant  Harding  filed  an 
pplemental  answer  to  the  bill.  This  was  the  state 
the  case  at  bar,  so  that  in  1S76  the  parties  thereto 

Hart  and  John  S.  Hart,  complainants,  the  Globe 
any,  the  Firemen's  Insurance  Company,  George  F. 

A.  Turpin,  defendants,  Robert  E.  Jenkins,  receiver, 
Vestern  Transportation  Company,  intervening  judg- 
On  the  3d  day  of  May,  1876,  Bradner,  Smith  & 
imple  contract  creditors  of  the  insurance  company, 
tained  judgment,  filed  in  the  circuit  court  of  Cook 
ich  was  in  the  nature  of  a  creditors'  bill  against  the 

Company.  Their  claim,  as  set  out  in  the  bill,  was 
;  a  loss  by  fire  of  property  insured  by  the  insurance 

was  the  sole  defendant  in  the  cause.  The  Globe 
any  entered  its  appearance  on  the  4th  day  of  May. 
.lay  the  complainants  in  the  cause  asked  leave  to 

bill  making  new  parties  defendant,  and  an  order 
'  entered  granting  leave  to  file  such  amended  bill 
ind  an  amended  bill  was  filed  as  of  the  last-named 
irge  F.  Harding,  the  Firemen's  Insurance  Company, 
1  codefendants  in  the  suit  with  the  Globe  Insurance 
Mr,  Harding,  by  W.  A.  Barnes,  his  attorney,  and 
surance  Company,  accepted  service  of  the  summons 
lended  bill  as  of  the  5th  day  of  May. 
of  the  proceedings  the  apparent  object  of  the  suit 
:  property  and  assets  of  the  Globe  Insurance  Com- 
ssion  and  in  the  possession  of  the  other  defendants, 

decree  that  the  same  be  applied  in  satisfaction  of 
&  Co.-s  demand.  On  the  8th  day  of  May  the  com- 
:  suit  moved  for  the  appointment  of  a  receiver  of 
ranee  Company.  On  the  same  day  the  Erie  & 
>rtation  Company  entered  its  appearance  for  the  sole 
e  of  opposing  said  motion.  The  motion  was  over- 
23d  day  of  May,  1876,  Harding  and  the  Firemen's 
any  filed  answers  to  the  original  and  amended  bills, 
nied  the  allegations  therein,   and  alleged  the  facts 
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of  the  case  to  be  as  set  forth  in  their  several  cross  bills  filed  on  the 
same  day.  The  defendants  in  the  cross  bill  of  Mr.  Harding  were 
Bradner,  Smith  &  Co..  the  Globe  Insurance  Company,  Isaac  Crosby, 
First  National  Bank  of  Chicago,  Treasurer  of  the  State  of  Mississ- 
ippi, the  Firemen's  Insurance  Company,  V.  A.  Turpin,  Robert  E. 
^nkins,  receiver  of  the  Globe  Insurance  Company,  and  Frank  A. 
FoUansbee,  receiver  of  the  Mercantile  Insurance  Company.  The 
matters  set  up  in  this  cross  bill  were  substantially  such  as  are  inter- 
posed as  a  defense  in  the  case  at  bar,  and  affirmative  relief  against 
the  Globe  Insurance  Company  was  praved.  On  the  27th  of  May, 
1876,  Bradner,  Smith  &  Co.  disposed  of  their  claim  against  the  in- 
surance company,  upon  which  the  suit  was  founded,  and  received 
on  account  thereof  $100.  Their  interest  in  the  litigation  then  ter- 
minated. The  assignment  was  executed  in  blank,  and  the  transac- 
tion was  conducted  by  J.  C.  Latimer,  who  was  the  solicitor  of  rec- 
ord for  Bradner,  Smith  &  Co.  in  the  bill  filed  by  them  against  the 
insurance  company.  Latimer  testifies  that  he  presented  the  assign- 
ment to  Smith  for  execution,  and  paid  him  $100,  which  he  received 
ioT  the  purpose  from  Barnes,  who,  I  infer,  was  the  same  person 
who,  as  attorney  for  Mr.  Harding,  accepted  service  of  the  summons 
that  was  issued  upon  the  amended  bill  filed  by  Bradner,  Smith  & 
Co.  against  the  Globe  Insurance  Company,  Mr.  Harding,  and  oth- 
ers. Latimer  further  testifies  that  Barnes  also  paid  him  attorney's 
fees  in  addition  to  the  $100,  on  condition  that  the  suit  could  be 
prosecuted  in  the  name  of  Bradner,  Smith  &  Co.  to  a  decree  in  their 
favor;  and  it  clearly  appears  that  thereafter  they  incurred  no  ex- 
pense in  the  suit  and  realized  no  benefit  therefrom.  On  the  7th 
day  of  June,  the  Globe 'Insurance  Company  filed  nunc  pro  tunc,  as 
of  JTune  1st,  its  answer  to  the  original  and  amended  bills  of  Bradner, 
Smith  &  Co.,  which  consisted  of  a  denial  of  the  allegations  in  the 
original  bill,  and  also  a  denial  that  the  complainants  were  entitled 
to  the  relief  prayed  by  them  either  in  their  original  or  amended 
bill.  On  the  21st  day  of  June  Mr.  Harding  filed  an  amendment  to 
his  cross  bill,  correcting  and  amending  the  latter  in  various  partic- 
ulars, and  among  other  things  str^ing  out  the  names  of  Isaac 
Crosby,  First  National  Bank  of  Chicago,  Treasurer  of  the  State  of 
Mississippi,  V.  A.  Turpin,  Robert  £.  Jenkins,  receiver  of  the  Globe 
Insuntnce  Company,  and  Frank  H.  Follansbee,  receiver  of  the  Mer- 
cantile Insurance  Company ,  and  the  Firemen's  Insurance  Com- 
pany. Thereafter  the  defendants  in  that  bill  were  Bradner,  Smith 
&  Co.,  the  Globe  Insurance  Company,  and  the  Firemen's  Insurance 
Company.  On  the  31st  day  of  May  the  Firemen's  Insurance  Com- 
pany filed  its  cross  bill  making  the  same  parties  defendants  therein  as 
were  originally  named  in  the  cross  bill  of  Mr.  Harding,  in  which 
cross  bill  it  was  alleged  that  the  Firemen's  Insurance  Company  had 
contracted  to  reinsure  certain  risks  on  policies  issued  by  the  Globe 
Insurance  Company,  in  consideration  of  the  payment  to  it  of  certain 
sums  of  money  by  the  last-named  company ;  the  payment  of  which 
was  secured  by  certain  notes  and  collaterals  delivered  to  the  rein- 
surer; and  the  prayer  of  the  cross  bill  was,  among  other  things, 
tliat  the  validity  of  said  contract  of  reinsurance  might  be  determined* 
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its  of  the  complainant  in  said  cross  bill  in  and  to 

claimed  by  virtue  of  the  contract  of  reinsurance 
ed.  On  the  aist  day  of  June  this  cross  bill  of  the 
.nee  Company  was  amended  by  striking  otit  the 
le  persons  as  defendants  therein  as  were  struck  out 
of  Mr.  Harding,  including  Robert  £.  Jenkins,  re- 
be  Insurance  Company.  Answers  to  the  cross  bill 
lenying  its  allegations,  were  duly  filed  by  the  Globe 
iny  and  the  Firemen's  Insurance  Company.  Mr. 
Globe  Insurance  Company  also  answered  the  cross 
len's  Insurance  Company,  denying  the  allegations 
tnilar  answer  was  also  filed  in  the  name  of  Brad- 
X  Final  issue  was  joined  by  replications  to  the 
to  the  original  and  cross  bills,  and  a  decree  was 
2d  day  of  June,  i8;r6.  That  decree  was  in  favor 
h  &  Co.  for  the  sum  of  $987.77,  and  in  favor  of 
ifirming  his  transactions  with  the  Globe  Insurance 
ljudging  that  there  was  still  due  to  him  from  that 
.65,  and  that  upon  nonpayment  of  that  sum,  the 
1  to  in  his  cross  bill  be  sold  by  a  master  in  chan- 
ction,  to  the  highest  bidder.  The  decree  also  con- 
Lct  of  reinsurance  made  with  the  Firemen's  Insur- 
nd  adjudged  that  it  was  entitled  to  be  paid  $44,000 
ich  reinsurance,  and  to  hold  the  securities  trans- 
;  Globe  Insurance  Company  to  secure  the^  payment 
I  the  1st  day  of  July,  1876,  Robert  E.  Jenkins,  re- 
be  Insurance  Company,  moved  to  vacate  this  de- 
!th  day  of  the  same  month  he  withdrew  his  motion. 

of  October,  1876,  a  further  decree  was  entered, 
of  the  securities  held  by  the  Firemen's  Insurance 
pointing  George  Willard  receiver  of  the  assets  and 
lobe  Insurance  Company.  On  the  i6th  day  of 
le  master  appointed  to  make  sale  of  the  securities 
r.  Harding's  cross  bill,  consisting  of  certain  of  the 

amounting  to  $32,000,  reported  that  he  had  sold 
Harding  for  the  sum  of  $10,000.  On  the  i6th  day 
76,  the  master  also  reported  the  sale  of  the  prop- 
;s  mentioned  in  the  decree  of  October  12th,  from, 
ippears  the  aggregate  amount  realized  from  said 
id  that  Mr.  Harding  was  the  purchaser  of  most  of 
1  property.    Subsequently  final  orders  were  made 

sales  and  directing  delivery  of  the  securities  and 
the  master,  to  the  purchaser. 

;  are  urged  in  support  of  and  a^inst  the  claim 
Involved  in  the  case  at  bar  were  duly  adjudicated 
k  Smith  case,  and  that  the  present  complainants, 
;r  creditors  of  the  Globe  Insurance  Company  and 
ives,  are  bound  by  the  proceedings  in  that  case, 
his  court  acquired  jurisdiction  of  the  defendants 
inants'  bill  on  the  gth  day  of  May,  1876,  and  that 
a  the  amended  bill  of  Bradner,  Smith  &  Co.  be- 
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came  parties  to  that  case,  certainly  on  the  Sth,  and  perhaps  on  the 
5th,  day  of  May.  But,  admitting  this  to  be  the  state  of  the  record, 
and  saying  nothing  about  other  objections  urged  against  the  pro- 
ceedings referred  to,  I  regard  the  fact  that  neither  the  complainants 

in  the  case  at  bar  nor  any  of  the  creditors  of  the  Globe  Insurance 
Company,  except  Bradner,  Smith  &:  Co.,  Mr.  Harding,  and  the 
Firemen's  Insurance  Company,  nor  the  representatives  of  the  cred- 
itors, were  parties  or  privies  to  the  Bradner,  Smith  &  Co.  case, 
as  a  conclusive  answer  to  the  defense  here  made  that  the  present 
suit  is  barred  by  the  proceedings  and  decrees  in  that  case.  Any 
other  conclusion  is,  to  my  mind,  unsustainable  upon  any  correct 
principles  of  law  applicable  to  the  question.  The  Harts,  the  great 
body  of  general  creditors  of  the  Globe  Insurance  Company,  and 
the  receiver  of  the  company  appointed  by  this  court  were  strangers 
to  the  litigation  in  the  state  court.  Even  Bradner,  Smith  &  Co., 
four  days  after  Mr.  Harding  filed  his  cross  bill,  ceased  to  have  any 
further  interest  in  that  litigation,  and  it  is  patent  that  thereafter  the 
real  parties  to  that  suit  were  Mr.  Harding,  the  Firemen's  Insur- 
ance Company,  and  the  Globe  Insurance  Company.  Mr.'  Jenkins 
was  appointed  receiver  by  this  court  in  the  case  ct  bar  on  the  9th 
day  of  May.  The  appointment  of  a  receiver  in  the  Bradner  &  Smith 
case  was  refused  by  the  state  court  until  October  12,  1876,  when 
George  Willard  was  appointed  such  receiver.  The  receiver  ap- 
pointed by  this  court  in  this  cause  was  never  brought  in  as  a  party 
to  the  suit  in  the  state  0)urt ;  and  before  all  the  decrees  were  en- 
tered in  the  last-named  suit  the  Globe  Insurance  Company  was  in 
bankruptcy,  and  the  assignee,  Mr.  Jenkins,  who  subsequently  be- 
came a  co-complainant  in  the  case  at  bar,  was  not  made  a  party 
to  that  suit.  It  will  not  do  to  say  that  the  bill  of  Bradner,  Smith 
&  Co  alleged  that  it  was  filed  in  behalf  of- all  the  creditors  of  the 
Globe  Insurance  Company,  and  therefore  that  they  became  bound 
by  the  proceedings  in  that  case.  Parties  cannot  be  bound  or  tied 
up  in  their  rights  in  that  way.  Nor  will  it  do  to  say  that  the  par- 
ties to  the  present  suit  might  have  come  into  the  suit  in  the  state 
court.  They  were  not  obliged  to  do  so ;  and,  if  the  parties  to  that 
litigation  were  seeking  an  adjudication  that  should  be  conclusive 
against  the  world,  it  was  their  duty  to  make  all  parties  in  interest 
parties  to  the  suit.  It  is  true  that  the  record  in  the  Bradner,  Smith 
&  Co.  case  shows  that  the  Erie  &  Western  Transportation  Com- 
pany at  one  time  intervened  for  the  sole  purpose  of  resisting  the 
appointment  of  a  receiver  by  the  state  court,  and  that,  after  decree 
passed,  Mr.  Jenkins,  as  receiver,  intervened  by  motion  to  vacate 
the  decree.  But  the  latter  motion  was  withdrawn,  and  neither  of 
these  proceedings  on  the  part  of  the  transportation  company  and 
Jenkins  connected  them  with  the  suit,  so  as  to  bind  them  as  parties 
privy  thereto.  It  is  evident  also  that  the  real  subject-matter  of 
the  Bradner  &  Smith  case,  which  formed  the  substantial  basis  of 
the  decrees  which  were  ultimately  entered,  was  introduced  into  the 
case  by  the  cross  bills  of  Mr.  Harding  and  the  Firemen's  Insurance 
Company;  and  these  cross  bills  were  filed  a  considerable  time  after 
those  parties  had  answered  the  bill  of  complainants  in  the  case  at 
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le  same  subject-matter  was  here  brought  into  con- 
lat  it  is  perhaps  a  serious  question  whether  this 
St  take  cognizance  of  the  real  controversy  between 
h  the  state  court  subsequently  undertook  to  ad- 
:r,  an  examination  of  the  record  in  the  Bradner  & 
vs,  I  think,  that  the  decree  in  that  case  did  not 
a  large  mass  of  the  securities  in  controversy  in  the 
hat  decree  could  only  embrace  such  matters  as 
>  the  issues  raised  by  the  bill  and  cross  bills  and 
eto,  and  those  issues,  I  think,  only  legitimately  in- 
<.  mortgages  and  such  securities  and  property  of 
ance  Company  as  were  held  by  the  Firemen's  In- 
y.  Without  considering  any  other  points  made  in- 
ity  of  the  proceedings  in  the  Bradner  &  Smith  case 
trol  my  decision  of  the  question,  I  am  of  the  opin- 
iroceedings  and  the  decree  rendered  in  that  case 
adjudged  a  bar  to  the  relief  sought  by  complain- 
;nt  bill. 

Secretary's  Records. 

ry  matter  it  should  be  remarked  that  the  correct- 
tary's  records  touching  various  proceedings  of  the 
s  and  the  finance  committee  has  been  quite  seriously 
:  of  the  witnesses.  This  dispute,  on  the  one  hand, 
on  the  part  of  Mr.  Harding  that  the  record  cor- 
the  amount  of  his  advances  under  the  resolutions 
li,  and,  on  the  other  hand,  it  involves  the  accuracy 
gs,  as  recorded,  relative  to  the  giving  of  the  de- 
allcged  approval  and  confirmation  of  the  sale  to 
ransaction  concerning  the  resale  of  the  Clark  mort- 
ig  to  the  company.  And  it  is  claimed  in  behalf 
mts  that  the  record  of  the  latter  proceedings  is 
e,  and  was  made  up  without  the  knowledge  of  the 
)oard,  whom  the  record  states  participated  therein; 
mtion  was  to  fabricate  a  record  which  should,  on 
to  give  regularity  to  proceedings  between  Hard- 
the  officers  of  the  company,  which  were  in  fact, 
illegal  and  irregular.  But  I  think  the  testimony 
nt  to  impeach  the  records.  It  is  true  Mr.  Pratt 
)ffer  the  resolution  in  relation  to  giving  Harding  a 
i  other  members  of  the  board  have  no  recollection 
elative  thereto,  and  of  the  recorded  action  of  the 
he  Hough  sale,  and  the  resale  to  the  company  of 
;ages.  But  some  of  the  witnesses  who  thus  dis- 
ness  of  the  records,  admit  that  there  was  talk  in 
ong  its  members,  about  giving  a  demand  note,  and 
rstood  that  such  a  note  was  to  be  given ;  and  it  is 
lind  that  a  considerable  time  has  elapsed  since  the 
lestion,  and  that,  of  necessity,  the  alleged  nonex- 
sputed  proceedings  rests  in  the  recollection  of  the 
after  such  lapse  of  time,  may  be  unreliable.  The 
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alleged  proceedings  appear  to  have  been  recorded  in  the  usual  man- 
ner and  form  by  the  proper  officer,  and,  after  careful  examination 
of  the  records  and  evidence,  I  am  not  convinced  that  the  records 
have  been  impeached,  and  they  will  be  regarded  throughout  as 

evidence  of  the  transactions  between  Mr.  Harding  and  the  board. 
According  to  the  paging  of  the  book  of  records,  it  appears  that 
some  of  the  leaves  are  missing,  and  it  was  claimed  by  complain- 
ants' counsel  that  this  was  strong  evidence  of  improper  tampering 
with  the  book.  But  there  is  no  proof  to  show  whether  the  missing 
leaves  were  intentionally  or  accidentally  removed,  nor  by  whom, 
nor  is  it  shown  that  they  were  in  the  book  when  its  use  as  a  book 
of  record  was  begun,  and  on  the  whole  I  think  there  is  an  entire 
failure  to  show  that  the  imperfection  of  the  record  in  the  particular 
referred  to  is  chargeable  to  the  defendant. 

Effect  of  Resolutions  of  September  ii  and  30,  1874. 

It  is  too  clear  for  argument  that  the  money  and  securities  put 
into  the  treasury  of  the  -company  and  made  part  of  its  capital  by 
Clark  and  Walker  and  Harding,  McCoy  &  Pratt  under  the  reso- 
lutions of  September  II  and  30,  1874,  were  pledged  beyond  recall, 
if  the  situation  of  the  company  should  so  require,  to  the  payment 
of  mdebtedness  to  policy  holders.  The  object  of  those  advances 
was  to  put  the  company  on  a  sound  financial  basis,  so  that  it  could 
hold  itself  out  to  the  world  as  able  to  meet  its  engagements  with 
those  who  should  thereafter  trust  to  the  security  against  loss  which 
its  policies  of  insurance  might  afford.  The  resolutions  of  Septem- 
ber nth  declared  that  the  assets  required  to  overcome  impairment 
and  to  properly  conduct  the  business  should  be  held  by  the  com- 
pany»  subject  to  the  payment  of  all  indebtedness  of  the  company 
to  policy  holders;  and  the  resolutions  of  September  30th  asserted 
that  the  securities  received  from  Clark  and  Walker  and  Harding, 
McCoy  &  Pratt,  amounting  to  $144,918.76,  were  accepted  and  held 
in  conformity  with  the  resolutions  of  September  nth.  Again,  in 
the  supplementary  resolutions  of  October  loth  it  was  declared  that 
nothing  therein  contained  should  be  held  to  modify  or  change  the 
fundamental  fact  that  the  assets  advanced  to  remedy  impairment 
should  be  the  assets  of  the  company,  and  it  was  therein  resolved 
that  they  must  always  be  held  to  be  the  property  of  the  company, 
free  from  any  liens  or  daims  thereon,  and  irrevocably  pledged  to 
the  payment  of  all  the  creditor  of  the  company.  Mr.  Harding 
participated  in  these  proceedings.  He,  of  course,  understood  the 
conditions  under  which  he  and  his  associates  made  their  advances 
of  money  and  securities ;  and  we  find  him  as  late  as  August  31^ 
1875,  as  an  alleged  creditor  of  the  company,  by  letter  to  the  direct- 
ors, invoking  the  rule  of  action  which  was  plainly  required  by  the 
resolutions  of  September,  1874.  It  is  true  that  the  resolutions  of 
September  nth  contemplated  the  ultimate  return  of  the  advances 
made  under  the  resolutions  to  the  parties  making  them.  But  it 
was  meant  and  understood  that  such  return  could  be  made  only  in 
case  the  assets  so  advanced  were  not  required  to  meet  the  obUg»- 
tions  of  the  company.   It  is  dear,  thereiore,  that  when  the  com- 
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condition  of  insolvency  neither  Clark  and  Walker, 
IcCoy  &  Pratt,  nor  either  of  them,  could,  by  any 
latever  with  the  company,  withdraw  the  moneys  and 
1  under  the  resolutions,  nor  could  they  withdraw 
in  place  of  those  they  originally  contributed,  if  such 
Id  weaken  the  power  of  the  company  to  meet  its 
icy  holders,  without  violating  the  spirit  of  the  reso- 
mber,  1874. 

and  Legal  Effect  of  the  Transactions  in  Dispute. 

:t  question  in  the  case  is,  what  were  the  real  mean- 
;  of  the  transactions  which  took  place  between  the 
ing  and  the  company  in  July  and  August,  1875,  and 
ct,  accomplished  thereby?  The  court  can  have  no 
^ht  of  all  the  facts  and  circumstances  developed  by 
lat  before  and  at  the  time  of  the  meeting  of  the 
9,  1875,  Mr.  Harding  regarded  the  situation  of  the 
carious,  and  believed  that  his  interests  were  in  jeop- 
e  that  he  says  the  books  of  the  company  were  so 
le  could  tell  its  condition.  But  Walker,  the  secre- 
at  they  were  purposely  thus  kept  to  prevent  inter- 
i  officials;  and,  as  Mr.  Harding  was  president  of 
id  a  member  of  the  finance  committee,  it  may  be  a 
r,  under  the  circumstances,  he  was  not  in  law  charge- 
edge  of  the  company's  affairs  and  situation.  How- 
)e,  we  find  that  Mr.  Harding  says  ip  his  testimony 
;tum  from  the  East  in  July,  1875,  he  entered  upon 

of  the  affairs  of  the  company,  and  endeavored  to 
1  means  by  which  the  company  might  continue  its 
ays  he  then  thought  the  stock  was  worth  about  25 
r,  and  it  is  shown  that  his  investigation  of  the  com- 
1,  however  limited  it  may  have  been,  was  occasioned 
xcited  in  his  mind  by  conversations  with  Walker 

upon  their  eastern  trip.   Failure  to  succeed  in  any 

relief  of  the  company  in  its  extremity  was  followed 
:  with  Clark  and  Walker  of  July  24th.    This  was 

proceedings  then  inaugurated  for  the  protection  of 
i  was  undoubtedly  prompted  by  the  apprehension, 
it  the  loss  of  his  entire  investment  was  threatened, 
xeeding  month  of  August  he  certainly  knew  that 
'zs  in  a  crippled  condition,  and  believed  it  to  be 
his  is  established  by  his  own  testimony.  By  the 
y  24th  and  the  assignment  concurrently  executed. 
5  we  have  seen,  disposed  of  his  stock,  and  acquired 
■or  all  of  Clark  and  Walker's  interest  in  the  pre- 
cis was  followed  by  the  meeting  of  the  directors  of 
1  provided  for  the  return  of  the  moneys  and  securi- 
nder  the  resolutions  of  September  11  and  30,  1874. 
meeting  of  the  executive  and  finance  committee  of 
5,  when  a  subcommittee,  consisting  of  Clark  and 
[^inted  "to  confer  with  Mr.  Haraing  in  regard  to 
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disposing^  of  preferred  debt  and  his  account."  Mr.  Harding  was 
then  a  member  of  the  finance  committee,  and  was  yet  president 
of  the  a>mpany.  As  before  stated,  it  is  claimed  by  the  complain- 
ants that  a  settlement  in  full  was  actually  consummated  between 
Mr.  Harding  and  Clark,  after  the  special  committee  was  appointed, 
and  before  the  30th  o£  August;  that  by  this  settlement  Harding 
was  to  receive  from  the  company  certain  of  the  securities  here  in 
question  at  fixed  values,  amounting  to  $135,000,  in  payment  of  his 
entire  claim ;  and  that  nothing  thereafter  remained  to  be  done  but 
to  secure  the  ratification  of  the  company.  All  this  is  denied  by 
Mr.  Harding.  It  must  be  admitted  thsA  the  resolution  passed  by 
the  directors  at  their  meeting  of  August  30th,  whereby  they  re- 
solved that  the  settlement  made  by  the  executive  committee  with 
Mr.  Harding  be  approved  with  certain  corrections,  tends  to  cor- 
roborate with  not  a  little  force  the  claim  of  complainants  that  a 
settlement  had  been  previously  agpreed  upon.  But,  regarding  it  as 
a  doubtful  question,  it  is  clear  that  the  settlement  which  was  ulti- 
mately consummated  between  Mr.  Harding  and  the  company  was 
set  on  foot  when  the  executive  and  finance  committee  took  action 
on  the  subject;-  that  negotiations  in  detail  were  carried  forward 
by  Mr.  Harding  and  Clark,  and  that  these  negotiations  contemplated 
not  only  security  to  Mr.  Harding  on  accotmt  of  his  cash  advances, 
but  also  for  his  interest  in  the  so-called  preferred  debt;  and  after 
much  consideration  of  the  case  in  all  its  aspects  it  has  become 
my  conviction  that  the  various  steps  thereafter  taken,  including 
the  giving  of  the  demand  note  with  tihe  accompanying  securities,  the 
sale  of  the  securities  to  Hough,  the  ratification  of  that  sale  by  the 
company,  the  repurchase  of  the  securites  by  Harding,  the  sale  back  to 
the  company  by  him  of  the  Clark  mortgages,  and  the  execution  to  him 
of  the  company's  notes  therefor,  the  record  proceedings  of  the  board 
of  directors  in  relation  to  these  transactions,  and  the  ultimate  pur- 
chase of  the  Clark  mortgages  by  Mr.  Harding  under  the  power  of 
sale  which  was  annexed  to  the  notes,  constituted  a  series  of  acts 
whereby,  so  far  as  was  possible,  Mr.  Harding  should  obtain  security 
on  account  of  his  entire  claim  against  the  company,  which  consisted 
of  his  interest  in  the  preferred  debt  and  his  cash  advances,  and  by 
means  of  which  he  should  become  vested  with  the  title  to  the  entire 
mass  of  securities  which  it  is  sought  by  the  present  bill  to  reach  for 
the  benefit  of  the  general  creditors.  It  is  to  be  observed  that  in 
the  negotiations  which  preceded  the  execution  of  the  demand  note 
it  had  been  proposed  that  Mr.  Harding  should  take  from  the  com- 
pany a  large  part  of  the  same  securities  which  he  ultimately  received 
as  collateral  to  the  demand  note.  Mr.  Harding  testifies  that  during 
those  negotiations  he  thought  it  questionable  whether  he  could  take 
those  securities  from  the  company,  and  hold  them  in  the  manner 
proposed,  and  I  think  the  evidence  as  a  whole  sustains  the  conclu- 
sion that  the  immediate  object  of  the  demand  note  was  to  give  the 
transaction  such  outward  form  and  character  as  would  enal  We  Mr. 
Harding,  in  the  most  effectual  manner  possible  under  the  drcum- 
stances,  to  hold  the  securities  which  were  delivered  to  him  as  col- 
lateral to  the  note.    Mr.  Harding  drew  the  resolution  of  August 
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<  the  demand  note.  He  asked  that  the  record  should 
olution^  and  the  directors  asked  him  to  prepare  it. 
;  of  the  securities  was  greatly  in  excess  of  the  note. 

the  demand  note,  Mr.  Harding  testifies  that  he 
?  the  company  did  not  pay  it,  and  he  should  sell  the 
lould  make  with  the  company  such  a  contract  as 
f  expressed  in  his  letter  of  October  4,  1875,  to  U. 
resident  of  the  company,  which  was  in  part  a  con- 
Clark  mortgages  back  to  the  company,  and  give  it 
for  his  advances  under  the  resolutions  of  Septem- 
>rm  the  demand  note  was  given  for  Mr.  Harding's 
utside  the  resolutions,  but  I  cannot  doubt  that  it 
It  the  securities  transferred  a?  collateral  should  be 
St,  in  amount  to  cover  and  secure  his  interest  in 
•Jot.    The  transactions  which  follow  the  giving  of 

tend  to  strengthen  this  view. 

The  Hough  Sale. 

transaction  between  Mr.  Harding  and  Hough  was 
jrities  and  a  transfer  of  the  title  to  Hough,  but  the 
hat  it  was  in  fact  only  a  sale  in  form.  The  amount 
;  was  large, — Hough  says  between  $150,000  and 
h  had  no  money  with  which  to  buy  them,  and  states 
Larding.  Still  Harding  appears  to  have  been  urgent 
ake  them,  and  finally  Hough  gave  his  unsecured 

and  took  possession  of  the  securities.  The  parties 
offices  in  the  same  suite  of  rooms.  The  alleged 
inder  the  power  contained  in  the  demand  note,  was 
I  very  clear  that  the  transaction  was  not  intended 
:nt  transfer.  It  is  true  Hough  testifies  that  there 
ome  conversation  to  the  effect  that  the  parties  were 

understanding  that  would  invalidate  the  sale,  and 
feet  that  Harding  wanted  to  sell,  and  that  Hough 
iecurities.  But  he  also  testifies  very  decisively  that 
hat,  if  Mr.  Harding  wished  to  buy  the  securities 
o  so,  and  that  Harding  stated  at  the  time  that  he 
urchase  them  back,  and  that  Hough  replied  that  he 

back  if  he  wanted  them.  Further,  Hough  testifies 
does  not  think  he  should  have  made  the  purchase 
te  if  he  had  expected  to  keep  the  securities  and  meet 
at  he  was  abundantly  secured  in  giving  the  note, 
wed?  Hough  held  the  securities  for  two  or  three, 
ivered  them  back  to  Harding,  his  $60,000  note  was 
5250  was  allowed  him  as  a  sort  of  payment  in  the 
.  claim  that  Harding  held  against  him.  The  real 
this  is  not  doubtful.  It  was  form,  not  substance, 
uity,  whose  duty  it  is  to  look  into  the  real  meaning 
^hen  they  become  the  subject  of  investigation,  it  is 
as  but  a'  device  by  means  of  which  it  was  sought 
[r.  Harding's  title  to  the  securities,  and  it  cannot, 
,  be  held  to  have  improved  his  title.    His  position 
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with  reference  to  legal  rights  and  liability  was  not  changed  by  any- 
thing which  transpired  between  himself  and  Hough. 

Sale  of  Clark  Mortgages. 

It  is  evident  from  Mr.  Harding's  letter  to  U.  P.  Smith  of  October 
4,  1875,  that  he  did  not  then  regard  his  title  to  the  securities  as 
perfect,  and  he  therein  formally  proposes,  according  to  what  was 
undoubtedly  the  previous  understanding,  to  sell  the  Clark  mortga- 
ges to  the  company  for  the  amount  of  the  demand  note,  and  take 
new  notes  from  the  company,  to  be  due  in  two,  four,  six,  and  eight 
months  from  September  30,  1875,  as  a  condition  of  confirming  the 
title  of  his  vendee  to  the  collaterals.  And  upon  such  contract  being 
carried  out  he  proposed  to  give  to  the  company  a  receipt  in  full  for 
his  advances  under  the  agreement  of  September,  1874,  containing 
the  condition  that  the  title  of  his  vendee  to  the  collaterals  should 
stand  good  and  unimpeachable.  This  arrangement  was,  in  effect, 
carried  out.  The  Clark  mortgages  were  sold  back  to  the  com- 
pany, and  it  gave  to  Mr.  Harding  therefor  its  notes,  aggregating 
in  amount  $50,274.53,  with  the  Clark  mortgages  as  security  for  their 
payment  when  due,  and  he  released  the  company  from  all  liability 
under  the  agreement  of  September,  1874.  It  is  quite  incredible 
that  the  parties  supposed,  in  the  then  condition  of  the  company^ 
that  those  notes  could  be  paid  at  maturity.  They  were  not  paid, 
and  the  collateral  mort^ges  were  sold  to  Mr.  Harding  under  the 
power  of  sale  annexed  to  the  notes.  By  this  form  of  transaction 
Mr.  Harding  acquired  the  ultimate  title  to  the  Clark  mortgages, 
and  by  his  alleged  repurchase  from  Hough  he  acquired  his  ultimate 
title  to  the  other  securities  in  question,  and  to  that  extent  his  claims 
against  the  company  were  satisfied,  and  the  company  was  discharged 
from  its  agreement  of  September,  1874,  to  return  to  him  the  ad- 
vances which  he  had  made  under  the  resolutions  of  that  date.  Un- 
less, therefore,  other  grounds  of  defense  than  such  as  have  been 
heretofore  indicated  are  established,  I  am  of  the  opinion  that  to  the 
extent  of  Mr.  Harding's  interest  in  the  so-called  preferred  account, 
he  cannot  hold  the  securities  in  question  against  the  claims  of  gen- 
eral creditors  of  the  company. 

As  to  Fraud  and  Misrepresentation  of  Clark  and  Walker. 

But  it  is  insisted  by  Mr.  Harding  that  he  was  induced  by  mis- 
representations and  fraud  to  become  a  stockholder  in  this  company, 
and  to  make  advances  of  money  under  the  resolutions  of  Septem- 
ber, 1874 ;  that  on  discovery  of  the  alleged  fraud  he  had  a  right  to 
rescind  all  contracts  under  which  he  acquired  stock  and  made  ad- 
vances; and  that  his  agreement  with  Clark  and  Walker,  of  date 
July  24,  1875,  in  connection  with  the  resolutions  of  the  board  of 
July  29,  1875,  was  a  valid  rescission,  by  virtue  of  which  he  became 
entitled  to  the  return  or  to  a  resale  to  him  of  his  original  securities 
or  other  securities  sufficient  to  make  him  good.  Limiting  the  con- 
sideration of  this  point  to  the  purchases  o*f  stock  and  to  the  advan- 
ces covered  by  the  resolutions  of  September,  1874,  and  saying  noth- 
ing about  the  advances  made  outside  those  resolutions,  there  arc^ 
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several  conclusive  reasons  why.  the  supposed  right 
luld  not  be  exercised  against  the  policy  holders  and 
:  company.  And  first,  as  before  observed,  the  con- 
8,  1874,  under  which  the  defendant  Harding  made 
rchases  of  stock,  was  made  with  Clark  and  Walker 
t  is  true  that  they  were  officers  of  the  company  at 
hey  nevertheless  contracted,  and  Harding  dealt  with 
ndividual  capacities,  and  not  otlierwise.  This  is  ap- 
iace  of  the  contract,  and  for  any  fraud  practiced  by 
ansaction  they,  and  not  the  company,  were  respon- 
ipany  did  not  Sell  the  stock.  Clark  and  Walker  sold 
f  the  defendant  had  brought  himself  within  the  rule 
romptness  in  rescinding  a  contract  on  the  ^j^round  of 
not  assent  to  the  proposition  that  he  could  rescind 
nd  reclaim  the  money  he  paid  for  stock  thus  acquired 
e  of  policy  holders  and  creditors  of  the  company. 
a  constrained  to  hold  that  Mr.  Harding  did  not  act 
tness  that  would  enable  him  to  rescind  or  cancel  hip 
ock,  and  this  observation  is  equally  applicable  to  tnc 
tney  made  under  the  resolutions  of  September.  1874. 
tful  of  the  fact  that  Mr.  Harding  insists  that  he  did 
,e  alleged  fraud  until  August,  1875,  and  that,  there- 
pted  rescission  was  seasonably  made.  But  he  was 
e  company  from  August  25,  1874,  until  August  30, 
icipated  in  its  affairs  as  its  principal  officer  and  as  a 

finance  committee,  and,  notwithstanding  the  claim 
of  the  time  ignorant  of  the  condition  of  the  company 
mer  in  which  its  business  was  being  conducted  and 
its  securities,  I  cannot,  in  view  of  his  relations  to  the 
"d  his  claim  in  this  behalf  as  tenable.  He  certainly 
y  to  learn  all  those  facts  of  which  he  now  alleges 
It,  and  as  president  of  the  corporation  he  had  par- 
.  for  acquiring  the  necessary  knowledge ;  and  if  he 
limself  of  those  opportunities  and  facilities  the  law 

him  that  negligence  which  estops  him  now  to  assert 
nd  the  contracts  in  question  on  the  groun<l  of  fraud 

until  the  attempted  rescission  was  made  in  1875. 

he  went  into  the  company  that  its  capital  had  been 
knew  that  one  of  the  objects  of  the  reorganization 
■  after  he  and  his  associates  became  stockholders  was 
t  impairment.    It  is  true  that  Mr.  Harding  alleges 

alleged  fraudulent  representations  made  to  him  was 

00  was  required  to  put  the  company  upon  a  sound 
pears  that  concurrently  with  advancements  of  money 
and  Walker  and  Harding,  McCoy  &  Pratt,  amount- 
t4,ooo,  the  board  of  directors,  of  which  Mr.  Harding 
lent,  by  resolution  declared  tlxat  $150,000  was  needed 
onipany  from  previous  impairment  of  capital,  and  all 
pear  to  have  proceeded  upon  that  understanding; 
and  with  that  knowledge,  Mr.  Harding  continued  his 

1  the  company,  and  it  cannot  be  successfully  denied 
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that  he  was  an  active  participant  in  the  efforts  subsequently  made, 
and  which  he  must  have  known  it  was  necessary  to  make,  to  main- 
tain the  company  as  a  solvent  corporation  entitled  to  public  conii* 
dence.  Moreover,  I  do  not  find  from  the  testimony,  that  at  the 
time  of  his  transactions  with  the  company  in  August,  1875,  he  then 
asserted  to  the  company  his  right  to  rescind  contracts  previously 
made  on  the  ground  of  fraud.  Indeed,  it  appears  to  have  been  Mr. 
Harding's  view,  when  negotiations  were  in  progress  looking  to  a 
direct  surrender  of  securities  in  payment  of  his  share  of  the  pre- 
ferred debt,  that  the  company's  right  to  make  such  surrender  and 
his  rig:ht  to  receive  the  securities  were  questionable.  Upon  the  gen- 
eral question  under  consideration,  the  cases  of  Ogilvie  v.  Insurance 
Co.,  22  How.  380,  16  L.  Ed.  349,  and  Upton  v.  Tribilcock,  91  U. 
S.  53,  23  L.  Ed,  203,  are  instructive,  and  not  without  force.  I  have 
examined  the  cases  cited  on  the  argument  in  support  of  the  claim 
made  by  the  defendant  on  this  branch  of  the  case.  In  Bank  v. 
Addie,  L.  R.  i  H.  L.  Sc.  145,  it  was  held  that,  where  a  person  has 
been  drawn  into  a  contract  to  purchase  shares  by  the  fraudulent 
misrepresentations  of  directors,  and  where  the  directors,  in  the  name 
of  the  company,  seek  to  enforce  such  a  contract,  or  where  the  per- 
son who  has  been  deceived  institutes  a  suit  to  rescind  it,  the  mis- 
representations are  imputable  to  the  company,  and  the  purchaser 
cannot  be  held  to  his  contract.  In  this  case  the  bank  owned  the 
shares  of  stock  that  were  sold.  The  purchase  was  made  on  the 
faith  of  reports  made  by  the.  manager  of  the  bank,  who  caused  the 
shares  thus  owned  by  the  bank  to  be  sold  upon  fraudulent  repre- 
sentations made  by  an  authorized  subagent.  The  bank  sought  to 
enforce  the  contract  to  purchase  the  shares.  The  case  in  its  essen- 
tial facts  is  plainly  distingfuishable  from  the  case  at  bar.  In  the  case 
of  Mining  Co.  v.  Smith,  L.  R.  4  H.  L.  64,  the  directors  in  their  official 
capacity  issued  a  prospectus  concerning  an  American  mine,  which 
contained  false  and  fraudulent  representations,  and  the  respondent 
purchased  from  the  company  shares  on  the  faith  of  the  prospectus ; 
and  upon  such  a  state  of  facts  it  was  held  that  he  should  be  relieved 
from  liability  upon  his  purchase.  Wright's  Case  and  In  re  Lon- 
don &  Mediterranean  Bank,  7  Ch.  App.  55,  were  of  the  same  nature. 
These  cases  are  so  dissimilar  in  their  facts  to  the  case  at  bar  that 
they  cannot  be  held  controlling  upon  the  question  as  it  is  here  pre- 
sented. If  I  correctly  understood  the  learned  counsel  for  the  de- 
fendant, he  contended  that  the  case  of  Upton  v.  Tribilcock,  supra, 
sustained  the  view  here  argued  that  the  alleged  fraud  of  Clark  and 
Walker  in  selling  the  stock  to  Harding  gave  to  the  latter  the  right 
to  rescind  his  contracts  of  purchase,  without  regard  to  the  rights 
of  the  general  creditors  of  the  company.  I  am  unable  to  concur 
with  counsel  in  that  conclusion.  There  was  a  strong  dissent  in  that 
case,  and  the  views  of  the  dissenting  justices,  so  far  as  they  were 
expressed,  lend  some  support  to  the  contention  of  the  defendant 
here  upon  this  point.  But  the  principal  opinion,  which  is,  of  course, 
to  be  accepted  as  the  law  of  the  case,  as  I  understand  it,  stippcnts 
the  views  I  have  exiM*essed  upon  this  question. 
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of  Securities  to  Harding  Under  Resolutions  of 

September,  1874. 

le  claim  that  the  agreement  created  by  the  resolu- 
)er,  1874,  constituted  a  pledge  of  securities  in  favor 
iced  those  securities  on  the  faith  of  that  agreement, 
hat  this  claim  was  undoubtedly  well  founded  as  be- 
iny  and  the  parties  who  made  the  advances ;  but  it 
e  that  could  be  enforced  to  the  prejudice  of  policy 
liters,  especially  in  view  of  the  fact  that  by  virtue 
Ls  the  moneys  and  securities  advanced  became  part 
the  company,  subject  to  the  payment  of  all  indebt- 
3mpany  to  policy  holders.  Thereby  the  pledge  in 
s  became  paramount  to  that  in  favor  of  the  parties 
dvances.  Having  determined  that  to  the  extent  of 
iterest  in  the  preferred  account  he  cannot  hold  the 
:stion  or  their  proceeds  against  other  creditors  of 
becomes  necessary  to  inquire — First,  what  was  the 
y  advanced  by  him  under  the  resolutions  of  1874; 
hat  was  his  entire  interest  in  the  so-called  preferred 
oth  day  of  August,  1875  ? 

Advanced  by  Harding  Under  Resolutions. 

3y  the  complainants  that  Mr.  Harding's  individual 
,nces  covered  by  the  resolutions  of  September,  1874, 
which  includes  $25,000  known  as  the  "Monmouth 
^all  Loan."  The  defendant  denies  that  this  item  of 
mder  the  resolutions,  or  that  it  ever  was  part  of  the 
sd  debt,  and  it  appears  in  his  account  against  the 
sequent  advances  made  outside  the  resolutions,  un- 
uary  4,  1875.  That  Mr.  Harding  owned  two-fifths 
ational  Bank  stock,  $3,000,  and  two-fifths  of  the 

$1,800,  put  in  under  the  resolutions,  there  is  no 
it  appears  from  the  records  that  the  sum  of  $46,- 
nced  in  cash,  and  it  cannot  be  claimed,  and  is  not 
;Coy  and  Pratt  made  any  part  of  this  cash  advance. 
1  Mr.  Harding.  The  three  items  of  $3,000,  $1,800, 
lake  the  before-mentioned  agg^regate  of  $51,718.75, 
r  wrongfully,  the  Monmouth  Bank  loan  of  $25,000 
6,918.75.  Now,  is  Mr.  Harding  right  tn  his  claim, 
osition  to  claim  that  that  item  sliould  not  be  treated 
46,918.75,  and  as  advanced  under  the  resolutions? 
vhen  the  $25,000  was  paid  to  the  company.  The 
dicate  that  it  was  paid  in  at  an  earlier  date  than 
1  it  is  charged  in  Mr.  Harding's  account.  Indeed, 
en  paid  a  considerable  time  before  November  3, 

is  shown  that  he  was  paid  interest  thereon  by 
the  amount  of  $430.50  on  that  day.  The  testimony 
:hat  the  original  draft  of  the  resolutions  of  Sep- 
s  not  filled  up  as  to  amounts  when  passed,  and 
e  all  the  advances  then  intended  to  be  made  had 
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not  yet  been  made.  The  $46,918.76  is  named  in  the  recorded  res- 
olutions as  advanced  in  cash'.  As  before  stated,  there  is  no  doubt 
it  included  the  $25,000  in  question.  Now,  as  the  resolutions  in 
effect  declare  that  that  amount  was  advanced  to  remedy  the  im- 
pairment of  capital,  and  was  received  under  the  resolutions,  is  it 
permissible  for  Mr.  Harding,  as  against  policy  holders  whom  it 
was  intended  to  protect  by  the  resolutions,  now  to  assert  that  in  fact 
that  money  was  not  advanced  for  the  purpose  declared  in  the  res- 
olutions? I  think  not.  It  seems  to  me  that  he  is  now  estopped 
so  to  dQ.  The  resolutions  were  adopted  at  a  meeting  of  the  board 
at  which  he  presided.  The  original  draft  was  filled  up  as  to  amounts 
before  it  was  placed  upon  the  secretary's  record.  That  record  ap- 
pears to  be  complete,  and  is  signed  by  the  secretary.  The  testimony 
of  both  Walker  and  Clark  tends  to  show  that  the  $25/xxi  was  paid 
in  under  the  resolutions.  It  seems  to  have  been  so  understood  at 
the  time  by  both  of  those  parties.  It  is  true  that  there  is  other  tes- 
timony to  the  effect  that  Mr.  Harding,  at  some  time  subsequent,  in- 
sisted that  the  amounts  as  stated  in  the  resolutions  were  incorrect, 
and  that  the  Monmouth  Bank  loan  ought  not  to  have  been  in- 
cluded therein.  But  the  resolutions  were  suffered  to  remain  un- 
changed, and  all  the  parties  appear  to  have  subsequently  acted 
thereon.  If  the  resolutions  were  wrong,  they  should  have  been 
corrected  at  the  time,  and  should  not  have  been  permitted  to  remain 
as  the  basis  of  the  company's  future  action.  It  is  stated  in  the  tes- 
timony on  this  subject  offered  in  behalf  of  the  defendant,  that  the 
resolutions  of  September  30th  wherein  they  name  amounts  were 
subsequently  corrected,  but  I  am  not  able  to  find  a  record  of  any 
such  correction.  Of  course,  no  improper  increase  of  the  amount 
advanced  by  Mr.  Harding  under  the  resolutions  should  be  made  or 
permitted;  and  if  the  records  showed  that  such  correction  of  the 
resolutions  was  made  as  would  place  the  $25,000  in  question  outside 
the  resolutions,  I  should  not  hesitate  to  allow  defendant's  claim 
upon  this  point.  That  the  $25,000  was  in  fact  at  the  time  classed 
with  the  advances  under  the  resolutions,  and  was  so  treated  by- 
Walker  as  well  as  Clark,  there  can  be  no  doubt.  Even  Exhibit  Z; 
which  is  the  best  evidence  produced  of  the  basis  on  which  the  final 
settlement  was  made,  declares  that  the  whole  amount  received  un- 
der the  resolutions  of  September  30,  1874,  as  per  record,  was  $144,- 
918.74;  and  the  acceptance  of  this  amount  as  correct  necessa- 
rily includes  the  Monmouth  Bank  loan.  The  testimony  quite  strong- 
ly shows  that  Mr.  Harding  permitted  other  parties  to  arrange  the 
so-called  preferred  debt  account,  and  without  perhaps  fully  under- 
standing at  the  time  of  what  items  the  aggregate  was  composed; 
and  I  »m  constrained  to  think  that  he  must  be  held  bound  by  what 
was  done  at  the  time  by  the  record  as  it  has  ever  since  been  per- 
mitted to  stand.  The  resolutions  of  October  11,  1874,  provided 
that  no  interest  should  be  paid  as  stipulated  in  the  second  resolution 
of  the  series  adopted  September  nth,  except  out  of  the  surplus 
earnings  of  the  company,  and  it  is  claimed  that  on  November  3, 
1874,  mterest  to  the  amount  of  $430.50  was  paid  to  Mr.  Harding 
by  the  company  on  the  Monmouth  Bank  loan ;  and  this  is  urged  as 
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tending  to  show  that  the  amount  of  that  loan  was 
nder  the  resolutions.  But  this  item  of  interest  ap- 
irged  to  Mr.  Harding  on  the  debit  side  of  his  ac- 
ompany,  appearing  on  the  "memorandum  pass  book" 
3  giving  to  the  circumstance  that  this  payment  of 
de  as  claimed,  its  proper  weight.  I  do  not  deem  it 
nt  to  overcome  the  facts  that  the  item  in  question 
iealt  with  as  advanced  under  the  resolutions,  that 
in  the  amount  declared  by  the  records  of  the  board 
□  advanced,  that  it  was  thereby  made  part  of  the 
:h  the  company  proceeded  in  its  business,  and  that 
us  originally  established  was  never  changed. 

ding's  Interest  in  the  Preferred  Account. 

stion  is,  what  was  Mr.  Harding's  entire  interest  m 
eferrcd  account  on  the  30th  day  of  August,  1875? 
hesitation  in  holding  that  the  principal  of  his  claim 
mt  was  $101,718.75.  His  individual  advances  under 
as  has  just  been  determined,  amounted  to  $51,718.75. 
contract  with  Clark  and  Walker  of  July  24,  1875, 
;o  them  his  $75,000  of  stock,  and  took  from  them 
of  the  moneys  and  securities  which  Harding,  Mc- 
i  paid  to  Clark  and  Walker  on  account  of  their  orig- 
stock,  amounting  to  $75,000,  and  which  were  treated 
)f  July  24th  and  in  the  last-mentioned  assignment  as 
company  under  resolutions  of  September,  1874.  But 
n  by  the  resolutions,  Clark  and  Walker  put  in  but 
is  was  their  actual  interest  in  the  preferred  debt, 
yarded  as  the  interest  in  fact  transferred  to  Harding 
'^alker  in  exchange  for  the  former's  stock.  Adding, 
»  to  the  $51,718.75,  and  we  have  an  aggregate  of 
jt  this  did  not  ultimately  represent  Harding's  inter- 
rred  debt  on  August  30,  1875,  because,  as  appears 
with  McCoy  and  Pratt  of  August  9,  1875,  made  after 
Harding  with  Clark  and  Walker,  McCoy  and  Pratt 
[t  to  exchange  $15,000  of  common  stock  of  the  coni- 

0  of  the  securities  put  in  under  the  resolutions  by 
<er,  which  right  was,  by  the  settlement  then  made, 
1;  and  when  this  $15,000  is  deducted  from  $116,718.- 

$101,718.75  as  the  defendant  Hardintj's  interest  in 
ccount.  The  same  result  was  reache<l  in  a  some- 
orm  in  the  contract  of  settlement  with  McCoy  and 
,  in  satisfaction  of  their  share  of  the  securities  put 
solutions,  and  of  their  right  to  exchange  common 
tties  advanced  by  Clark  and  Walker,  $43,200  were 

1  securities  and  cash ;  which  amount,  deducted  from 
whole  amount  put  in  under  the  resolutions  of  1874, 
76;  and  this,  it  will  be  noticed,  is  stated  in  Exhibit 
as  the  principal  of  Mr.  Harding's  claim  under  the 
tit,  added  to  which,  as  appears  in  that  exhibit,  is  the 

$15,121.79,  making  a  total  of  $116,840.55;  and  to 
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this  extent  and  amount  I  hold  that  the  securities  in  question  or  their 
proceeds  may  be  reached  by  complainants  for  the  benefit  of  cred- 
itors, subject,  however,  to  a  further  ascertainment  of  facts  as  to 
the  amount  and  character  of  creditors'  claims  entitled  to  share  in 
said  securities  or  their  proceeds. 

Amount  of  Harding's  Cash  Advances  Outside  the  Resolutions. 

That  Mr.  Harding  made  large  advances  of  money  to  the  com- 
pany outside  of  the  resolutions  of  1874  must  be  admitted,  but  the 
amount  of*  those  advances  is  a  much-controverted  question.  Ac- 
cording to  his  account,  appended  to  the  amended  answer,  the  amount 
of  }he  principal  of  those  advances  prior  to  August  30,  1875,  was 
over  $175,701.83.  He  allows  in  the  account  certain  credits  amount- 
ing to  $72,018.75,  which  would  leave  a  balance  of  $103,688.08.  This, 
however,  leaves  in  the  account,  and  as  i»rt  of  such  advances,  the 
Monmouth  Bank  loan,  amounting  to  $25,000,  which,  as  I  have  held, 
must  be  regarded  as  representing  part  of  his  interest  in  the  {we- 
ferred  debt,  and  therefore  should  not  be  included  in  the  advances 
outside  the  resolutions.  Then  the  account  contains  also  an  item 
of  $24,500  cash  value  of  railroad  bonds,  of  which  it  is  shown  that 
$21,918.76  was  originally  advanced  under  the  resolutions  of  1874, 
for  it  is  part  of  the  item  of  $46,918.76  named  in  the  resolutions  of 
September  30th  as  advanced  by  Harding,  McCoy  &  Pratt.  The 
$25,000  and  the  $21,918.76,  making  in  the  aggregate  $46,918.76, 
should,  therefore,  not  be  included  in  the  advances  outside  the  reso- 
lutions, and  should  be  deducted  from  the  before-mentioned  amount 
of  $103,683.08;  and,  when  so  deducted,  the  balance  is  $56,764.32. 
There  is  serious  controversy  over  the  items  in  Mr.  Harding's  ac- 
count which  are  part  of  the  last-mentioned  sum,  it  being  claimed 
by  the  complainants  that  some  of  the  largest  of  those  items  con- 
sist of  moneys  used  by  Mr.  Harding  in  the  purchase  of  additional 
stock  of  the  company.  It  appears  that  no  accurate  account  was 
kept  of  Mr.  Harding's  advances  as  the  advances  were  made.  The 
account  which  he  now  presents  I  understand  to  have  been  prepared 
after  this  bill  was  filed,  and  from  the  best  data  at  his  command, 
but  not  from  the  memoranda  made  when  the  moneys  were  ad- 
vanced. Certain  checks  drawn  by  Mr.  Harding  in  favor  of  the 
company  are  produced,  which,  of  course,  are  evidence  that  he  made 
advances,  but  the  exact  amount  of  the  advances  is  still  left  in  doubt, 
unless  his  present  account  is  accepted  without  qualification.  It  is 
evident  that  at  the  time  of  the  action  of  the  board  of  directors  on 
the  30th  of  August,  1875,  with  reference  to  a  settlement  with  Mr. 
Harding,  none  of  the  parties  were  able  to  state  the  exact  amount 
of  his  cash  advances.  Some  incomplete  memoranda  were  furnished, 
showing  a  cash  balance  in  favor  of  Harding  of  from  $9,000  to 
$12,000,  and  there  is  testimony  in  the  case  to  the  effect  that  it  be- 
came necessary  to  make  various  additions  to  the  amount  at  first 
supposed  to  represent  the  cash  balance;  but  all  the  testimony  of 
this  character  is  manifestly  unsatisfactory.  After  much  examina- 
tion  of  the  evidence,  I  have  come  to  the  conclusion  that  Exhibit  Z 
should  be  accepted  as  furnishing  the  basis  for  a  inclusion  upon 
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It  is  a  statement  of  account  made  at  the  time  of 
tnent  in  August,  1875.  It  was  prepared  by  the  secre- 
cer,  and  I  can  have  little  doubt  was  made  the  basis 
by  all  the  parties  in  interest.  It  shows  that  Mr. 
nee  of  cash  account  against  the  company  was  then 
8,376.  It  is  suggested  on  the  part  of  the  defendant 
tient  of  account  contains  only  items  of  advances  to 
and  that,  as  appears  by  the  account  now  submitted 
g,  he  made  advances  down  to  and  including  August 
is  argued,  therefore,  that  Exhibit  Z  cannot  be  cor- 
E  are  evidently  errors  of  date  in  Mr.  Harding's  pres- 
nd  it  is  to  be  noticed  that,  although  some  of  the 
Lccount  are  dated  August  30,  1875,  the  same  items 
Z,  the  credit  side  of  which,  so  far  as  it  covers  Hard- 
closes  June  24,  1875.  This  shows  that  in  preparing 
ntention  and  effort  were  to  bring  the  account  down 
the  final  settlement.  Then,  as  before  stated,  the 
Hardin^f's  cash  balance  on  account  of  advances  is 
libit  Z  to  have  been  at  that  time  $38,376.  This  does 
imount  of  the  demand  note,  which  was  $47,743.52, 
jeing  $9,367.52.  But  the  evidence  shows  that  com- 
recomputations  of  interest  were  made,  and  that  the 
3nds  was  added,  so  that  it  is  not  unreasonable  to 
he  parties  at  that  time,  for  the  purpose  of  the  ulti- 
t,  adopted  the  amount  of  the  demand  note  as  the 
ch  the  defendant  Harding  was  entitled  on  account 
:es  and  interest.  And  it  is  my  conclusion  that,  in 
len  transpired,  those  advances  should  be  held  not  to 
on  the  30th  of  August,  1875,  $47,743.52.  It  is  urged 
nt  that  these  advances  should  include  $10,000,  part 
$25,000  paid  by  Harding,  McCoy  &  Pratt  for  their 
hink  this  claim  is  not  well  founded.  Whether  that 
nto  the  so-called  preferred  account  or  not,  it  was 
'  Harding,  or  Harding,  McCoy  &  Pratt,  for  stock 
il  purchase,  and  1  do  not  think  it  can  be  legitimately 
IS  part  of  the  cash  advances. 

Tties  with  Reference  to  Harding's  Cash  Advances. 

;ndant  Harding  hold  the  securities  in  question  un- 
lent  of  August  30,  1875,  in  payment  of  his  cash  ad- 
ecurity  therefor?  This  question  was  urged  by  com- 
sel  with  the  evident  understanding  that,  if  this  branch 
luld  be  decided  adversely  to  the  defendant,  the  rights 

so  far  as  the  defendant's  cash  advances  were  con- 
)e  finally  determined.  I  am  constrained  to  say,  how- 
n  if  the  question  before  stated  be  answered  in  the 

may  still  remain  not  only  the  inquiry  whether  Mr. 
It  case  would  not  be  entitled  to  share  pro  rata  with 
;  in  the  securities,  or  their  proceeds,  to  the  extent 
'ances,  but  the  further  question  whether,  on  mar?lial- 
against  the  company,  he  would  not  be  entitled  to  be 
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paid  his  advances  in  full  from  the  assets  of  the  company,  in  prefer- 
ence to  policy  holders,  without  regard  to  any  previous  attempted 
settlement.  Without,  at  this  stage,  pursuing  these  suggestions,  I 
proceed  to  consider  the  question  first  stated.  That  Mr.  Harding 
and  his  co-directors  to  the  time  when  he  ceased  to  be  an  officer 
and  director  of  this  insurance  company,  in  a  strong  sense,  held  the 
position  of  trustee  of  the  assets  of  the  company  for  the  benefit  of 
its  creditors,  cannot  be  successfully  disputed.  3  Story,  Eq.  Jur. 
1252;  Bliss  V.  Matteson,  45  N.  Y.  22;  Bartlett  v.  Drew,  57  N.  Y. 
587.  "The  directors  of  a  corporation  stand  in  confidential  relations 
to  its  creditors,  towards  whom  they  are  bound  to  act  with  perfect 
fairness.  They  are  at  least  quasi  trustees  for  the  creditors,  and 
where  the  corporation  is  insolvent  good  faith  forbids  that  the  (Urect- 
ors  should  use  their  position  to  save  themselves  or  one  of  their 
number  at  the  expense  of  the  other  creditors."  Coons  v.  Tome 
(C.  C.)  9  Fed.  534.  "The  directors  of  an  insolvent  corporation, 
while  it  is  under  their  management,  hold  the  position  of  trustees 
of  its  assets  for  the  benefit  of  its  creditors,  and,  if  themselves  cred- 
itors, cannot  secure  to  themselves  any  preference  or  advantage  over 
the  other  creditors."  Bradley  v.  Farwell,  i  Holmes,  433,  Fed.  Cas. 
No.  1,779.  "The  man^era  and  officers  of  a  company  where  capital 
is  contributed  in  shares  are,  in  a  very  legitimate  sense,  trustees 
alike  for  its  stockholders  and  its  creditors,  though  they  may  not  be 
trustees  technically  and  in  form."  Jackson  v.  Ludeling,  21  Wall. 
616,  22  L.  Ed.  492.  See,  also,  Drury  v.  Cross,  7  Wall.  299,  19  h. 
Ed.  40,  and  Koehler  v.  .Iron  Co.,  2  Black,  720,  17  L.  Ed.  339,  for 
recognition  of  the  same  general  principle.  Undoubtedly  an  insol- 
vent debtor,  whether  a  corporation  or  individual,  may  at  common 
law  prefer  one  of  its  creditors.  Bradley  v.  Farwell,  supra;  Drury 
V.  Cross,  supra.  But  this  is  a  principle  only  applicable  to  trans- 
actions which  in  no  manner  involve  advantages  secured  in  whole 
or  in  part  by  virtue  of  a  fiduciary  relation.  To  further  point  out 
the  relations  which  Mr.  Harding  bore  to  this  company  when  the 
settlement  between  them  was  negotiated,  and  the  circumstances  of 
the  transaction,  would  be  to  repeat  much  that  has  been  stated. 
There  is  no  doubt  whatever  that  the  advances  of  money  repre- 
sented by  the  demand  note  in  evidence  were  made  by  Mr.  Harding 
in  good  faith,  and  at  times  when  the  exigencies  of  the  company 
demanded  that  its  resources  be  strengthened.  There  is  no  doubt 
that  on  the  30th  day  of  August,  1875,  there  was  an  actual  and 
valid  indebtedness  owing  by  the  company  to  Mr.  Harding  on  ac- 
count of  these  advances.  Nevertheless  the  law  forbade  Mr.  Hard- 
ing and  his  co-directors,  at  a  time  when  they  knew  the  company 
was  in  extremis,  and  when  his  relations  to  the  company  were  such 
as  to  enable  him  to  exercise  his  power  as  a  member  of  the  corpo- 
ration for  his  own  protection,  to  appropriate  the  assets  of  the  com- 
pany to  the  payment  of  his  individual  demands,  in  the  manner  in 
which  such  appropriation  was  attempted  here,  however  honest  and 
just  those  demands  were.  In  such  circumstances  the  only  safe  and 
true  position  he  could  take  was  that  of  a  creditor,  who,  in  the  ulti- 
mate distribution  of  the  assets  of  the  corporation,  might  insist  upon 
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0  far  as  his  advances  were  concerned,  and,  if  need 
awful  appeal  to  the  courts  for  the  establishment  of 

equity  might  permit  him  to  assert.  As  has  been 
erved,  while  yet  Mr.  Harding  held  the  position  of 

director  of  this  company,  and  at  a  time  when  he 
pany  was  insolvent,  measures  were  set  on  foot  for 
protection  and  security.  His  associates  in  the  nian- 
lerated  with  him  in  the  accomplishment  of  this  ob- 
iatory  steps  were  taken  a  considerable  period  before 

1  the  presidency  of  the  company.  That  he  took  to- 
)any  the  position  of  an  adversary,  I  think  can  make 

As  between  himself  and  the  company,  he  may  have 
e  demands  against  the  company,  but  as  to  general 
aw  must  treat  the  combined  action  of  the  directors 
tion  in  the  transaction  as  collusive.  It  is  true  that 
(  in  relation  to  the  demand  note  were  not  passed, 
was  not  executed,  and  the  securities  were  not  de- 
ifter  Mr.  Harding  had  resigned  as  president.  But 
red  at  one  and  the  same  meeting.  It  is  evident  that 
I  was  tendered  in  view  of  the  culminating  act,  which 
ded  by  a  series  of  steps  which  led  up  to  it,  and  which 
>lace  while  Mr.  Harding  held  a  trust  position  in  the 
;n  admitting  that  a  settlement  had  not  been  fully 
)efore  Mr.  Harding's  resigpnation,  yet  the  negotiations 
tantially  concluded  before  that  event,  and  tliere  was 

on  the  30th  of  August  but  to  provide  for  details  and 
ransaction  by  execution  of  the  note  and  delivery  of 
I  do  not  think  the  resignation,  in  view  of  all  the 

can  be  regarded  as  effectual  to  so  far  relieve  Mr. 
.  relation  of  trust  to  the  assets  of  the  corporation  as 

thus  to  secure  a  personal  advantage.  As  we  have 
:rences  to  the  records  already  made,  the  executive 
mmittee  of  the  company  on  the  12th  day  of  August, 
mal  action  on  the  subject  of  a  settlement  with  Mr. 
'pointing  a  special  committee  to  confer  with  him  "in 
osing  of  preferred  debt  and  his  account,"  and  Mr. 
:ipated  in  the  proceedings  of  this  meeting;  and  at 
:  the  board  on  August  30Lh,  when  Mr.  Harding  re- 
ident,  it  waa  resolved  that  the  settlement  made  with 
red,  with  certain  corrections,  thereby  implying  that 
I  settlement  had  been  previously  agreed  upon,  and 
ormal  ratification.  The  evidence  shows,  as  before 
r.  Harding,  desiring  that  the  records  would  show  a 
lorizing  the  demand  note,  at  the  suggestion  of  the 

the  resolution,  and  the  demand  note  was  executed 
lies  were  deHvered  on  that  day.  It  may  be  true  that 
;nse  Mr.  Harding  was  occupying  a  position  antag- 
:ompany,  but  it  seems  very  plain  that  the  transaction 
on  the  30th  of  August  was  brought  about  by  the 
ition  of  the  directors  of  the  company,  and  I  am  un- 
the  conclusion  that  the  influence  and  power  of  Mr. 
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Harding  before  he  terminated  his  connection  with  the  company 
were  potent  in  the  accomplishment  of  the  desired  object.  Cases  in 
England  and  this  country  in  which  the  principle  of  law  here  s^pli- 
cable  was  enforced  are  numerous,  yet,  of  course,  as  cases  differ  in 
their  particular  facts  and  circumstances,  no  one  of  them  that  I  have 
examined  is  exactly  like  the  present.  In  Koehler  v.  Iron  Co.,  2 
Black,  715,  17  L.  Ed.  339;  in  Drury  v.  Cross,  7  Wall.  299,  19  L- 
Ed.  40 ;  and  in  Jackson  v.  Ludeling,  21  Wall.  616,  22  L.  Ed.  492, — 
the  general  principle  is  recognized  and  enforced  that  the  managers 
of  a  corporation  have  no  right  to  enter  into  or  participate  in  a 
combination  or  agreement  to  promote  their  own  advantage  at  the 
expense  of  the  company,  its  stockholders,  or  its  creditors.  See, 
also,  Ex  parte  James,  8  Ves.  337 ;  Ex  parte  Lacy,  6  Ves.  625 ;  Fox 
V.  Mackreth,  I  White  &  T.  Lead.  Cas.  Eq.  pt.  i,  *I5I ;  12  Wkly. 
Rep.  (V.  C.  W.)  510.  Bradley  v.  Farwell,  i  Holmes,  433,  Fed.  Cas, 
No.  1,779,  decided  by  Judge  Shepley,  is  an  instructive  and  well- 
considered  case.  In  the  opinion  of  the  court  it 'is,  among  other 
things,  said : 

"Courts  of  equity  were  established  for  the  purpose,  among  oth^,  of  en- 
forcing the  execution  of  such  matters  of  trust  and  confidence  as  are  binding 
In  conscience,  tliough  not  cognizable  In  a  court  of  law.  Such  courts  -will  not 
permit  trustees,  in  the  exercise  of  the  powers  of  their  trust,  or  in  dealing 
with  the  trust  estate,  to  obtain  any  benefit  or  advantage  for  themselvea 
to  tbe  Injury  or  prejudice  of  those  for  whom  they  ere  acting  in  the  fidndary 
relation,  or  to  protect  indemnify,  or  pay  themselves  at  the  expense  of  those 
who  ore  similarly  situated  In  relation  to  the  fund.  •  •  •  The  flduelary 
relation  between  the  directors  and  the  creditors  being  established,  and  the 
fact  that  the  trustees  In  dealing  with  the  trust  fund  have  secured  to  them- 
selves a  benefit  or  advantage  to  themselves  as  creditors  over  and  above  the 
other  creditors,  taints  the  transaction,  and  invokes  the  aid  of  a  court  of 
equity  to  see  to  the  right  execution  of  the  trust  Not  that  the  trustees 
cannot  prefer  one  creditor  to  the  others  at  common  law,  •  •  *  but  that. 
In  equity,  a  trustee  caunot  contract  with  himself  as  he  may  with  third 
parties.  If  lie  exercises  in  his  own  favor  the  powers  he  may  rightfully 
exercise  in  faror  of  another,  the  court  does  not  stop  to  inquire  whether  he 
gained  or  lost  It  Is  enough  that  the  beneficiary  Is  dissatisfied  with  the 
transaction  for  the  court  to  set  the  transaction  aside,  without  requiring  the 
beneficiary  to  prove  actual  loss  or  actual  fraud.  •  •  •  Especially  In  the 
case  of  Insolvent  corporations  are  the  acts  of  the  managing  officers  to  be 
free  from  the  Imputation  of  having  been  influenced  by  the  consideration  of 
any  Interests  adverse  to  those  they  are  bound  only  to  regard.  Standing  in  a 
fiduciary  relation,  as  It  were,  at  the  bedside  of  a  dying  patient  If  they  are 
subsequently  found  In  possession  of  a  portion  of  his  efTects,  they  must  show 
title  by  a  conveyance  untainted  by  the  exercise  of  that  poww  which  the 
trust  relation  gave  them  to  Influence  the  disposition  made  by  the  decedent 
of  his  property  in  their  favor  and  to  the  prejudice  of  otbers  bavtOB  equal 
claims  to  the  inheritance." 

Without  further  prolonging  the  discussion  upon  the  question  un- 
der consideration,  I  am  of  the  opinion  that  Mr.  Harding  cannot, 
by  virtue  of  the  settlement  consummated  on  the  30th  of  August, 
1875,  ^^^^  securities  in  question,  or  the  proceeds  thereof,  in  pay- 
ment of  his  advances  represented  by  the  demand  note.  It  will  re- 
main, however,  an  open  question,  to  be  determined  on  marshaling 
and  distribution  of  the  assets  of  the  company,  what  may  be  th6 
rights  of  Mr.  Harding,  so  far  as  his  cash  advances  are  c<»ioerned, 
as  between  himself  and  genersd  creditors,  the  attempted  setdement 
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any  being  now  held  unsustainable  in  equity;  and 
A^hich  I  regard  an  important  one,  will  be  reserved 
ideration  at  the  proper  time. 

Pledge  of  Securities  to  Harding  for  Cash  Advances. 

f  the  contention  in  behalf  of  the  defendant  Harding 
e  securities  in  question  in  pledge  to  secure  him  for 
I  money  to  the  company.  In  the  light  of  the  tes- 
isidering  the  relations  of  Mr.  Harding  to  the  com- 
r  doubtful  whether  such  a  pledge  of  the  securities 
Duld  enable  him  to  hold  them  against  the  claims  of 

or  as  would  strengthen  his  title  under  the  settle- 
finally  made.  I  am  certainly  not  prepared  to  hold 
lent  can  be  upheld  by  virtue  of  what  is  claimed  to 

previous  pledge.  In  what  manner  the  rights  and 
.  Harding  as  a  creditor  asserting  a  preference  to 
lis  cash  advances  may  be  strengtliened  or  affected 
d  pledge  of  securities  is  a  question  that  may  arise 
,vhich  i  do  not  now  decide. 

The  Claim  of  $27,000, 

laim  made  against  the  defendant  Harding  of  $27,500 
.  To  entitle  the  complainants  to  a  decree  for  that 
nd  against  him  the  proof  should  be  as  clear  as  in, 
,v  for  money  had  and  received.  The  testimony  on 
infused  and  unsatisfactory.  Of  course,  if  Mr.  Hard- 
;ot  the  money  on  the  paper  of  the  insurance  com- 
sonal  accommodation,  and  if  the  company  ultimately 
and  Mr  Harding  was  never  charged  with  it,  then 
imt  for  the  amount  he  thus  personally  realized.  It 
Dnceded  that  the  insurance  company  took  up  the 
ink,  and  that  this  was  done  after  the  settlement  on 
It,  1875.  But  I  am  not  satisfied  that  this  item  was 
onsideration  in  the  settlement.  It  is  charged  against 
n  the  so-called  "little  red  book."  All  that  Clark 
itively  know  of  the  transaction  is  that  the  $27,500 
e  bank  after  the  settlement.  Other  than  that  he 
nothing  with  certainty  about  the  item,  although  he 
mitted  in  the  estimate  or  account  made  at  the  time 
and  of  the  account  he  knew  nothing  except  what 
The  entry  of  the  $27,500  was  made  in  the  little  red 
te  of  December,  1874,  and  of  the  same  date  is  a 
Mr.  Harding  in  Exhibit  Z  of  $12,923.75,  which,  the 
idicate,  was  such  part  of  the  $27,500  as  was  regarded 
le  settlement  chargeable  to  Mr.  Harding.  Mr.  Hard- 
,t  this  matter  entered  into  the  settlement  of  August 
the  only  charge  against  him  growing  out  of  the 
[  Bank  loan  was  $12,923.75;  and  that  it  was  so  un- 
;  time,  and  was  charged  to  him  accordingly.  I  am 
loubt  as  to  all  the  facts  of  the  transaction,  but,  after 
:h  testimony  as  we  have  on  the  subject,  my  mind 
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indmes  to  the  conclusion  that  the  item  in  question  entered  into 
the  settlement  of  August  30,  1875. 

Extent  of  the  Defendant's  Liability. 

Counsel  for  the  complainants  take  the  ground  in  their  brief  that 
Mr.  Harding,  to  the  extent  that  he  is  liable  to  the  creditors  of  the 
insurance  company,  should  be  charged  with  the  amount  of  the  so- 
called  "Westcott  securities"  at  then-  face,  and  without  regard  to 
their  actual  value.  This  is  on  the  theory  that  he  absolutely  agreed 
to  take  those  securities  at  their  face  i^ue.  I  am  of  a  different 
opinion,  and  shall  hold  him  chargeable  to  the  extent  that  he  is 
required  to  account  with  the  actual  value  of  the  securities  to  be 
hereafter  ascertained,  or  the  proceeds  of  such  of  the  securities  as 
have  been  a>nverted  into  mon^. 

Objections  to  Testimony. 

Specific  objections  have  been  made  to  the  testimony  of  J.  C'Lat- 
imer  and  C.  M*  Smith  on  the  ground  that  it  is  not  competent  under 
any  issue  in  the  case.  I  have  not  considered  that  testimony  with 
reference  to  the  claim  that  there  was  fraud  and  collusion  in  the 
prosecution  of  the  Bradner,  Smith  &  Co.  case,  but  onl^  as  show- 
ing the  termination  of  Bradner,  Smith  &  Co.'s  interest  m  the  suit, 
and  for  the  purpose  of  showing  that  fact.  I  think  it  is  competent. 
The  objections  to  the  testimony  of  Webster,  Kimball,  Wilmarth, 
and  Jenkins  are  overruled. 

Proof  of  Losses. 

The  proofs  that  have  been  presented  as  to  the  indebtedness  of 
the  company  and  as  to  the  extent  of  losses  sustained  by  policy 
holders,  the  validity  of  their  claims,  and  the  different  classes  of 
creditors  entitled  to  share  in  the  assets  of  the  company  are  not  su<^ 
as  to  enable  the  court  to  make  a  final  disposition  of  those  ques- 
tions, and  the  case  will  have  to  be  sent  to  a  master  for  ascertainment 
of  further  facts  before  final  decree. 

Character  and  Form  of  Decree. 

An  interlocutory  decree  will  now  be  entered  adjudging  the  settle- 
ment between  Mr.  Harding  and  the  company  under  which  the  se- 
curities in  question  were  delivered  to  him  invalid  to  the  extent  of 
the  valid  claims  of  other  bona  fide  creditors  of  the  company,  and 
inefficacious  to  vest  the  title  thereto  in  him  as  against  such  cred- 
itors, and  requiring  him  to  account  for  the  value  of  such  securities ; 
this  decree  to  cover  such  settlement  not  only  so  far  as  it  embraced 
his  interest  in  the  preferred  debt,  amounting  to  $116,840.55,  but 
also  to  the  extent  of  his  cash  advances,  amounting  to  $47,743.52 ; 
and  the  case  will  be  referred  to  Henry  W.  Bishop,  as  master,  to 
ascertain  and  report: 

First.  What  was  the  actual  value  of  the  securities  in  question  on 
the  30th  day  of  August,  1875,  stating  separately  the  value  of  each 
specific  security  on  that  day ;  and  also  what  sum  or  sums  of  money, 
if  any,  at  the  proceeds  of  said  securities,  or  any  of  them,  Mr.  Hard- 
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realized  therefrom,  with  the  dates  when  such  sums 
d.  The  master  will  also  report  any  enhancement  or 

i  value  of  any  of  the  securities  not  converted  into 
y  have  occurred  subsequent  to  August  30,  1875. 

master  will  also  ascertain  and  report  the  amount, 
validity  of  the  existing  and  unpaid  claims  of  policy 
lier  creditors  o(  the  company,  including  losses  occur- 
\ugust  30th,  and  September  30,  1875,  and  now  un- 
sses  under  policies  issued  prior  to  August  30,  1875, 
after  that  date,  and  losses  under  policies  issued  prior 
10,  1875,  and  occurring  since  that  date, 
^certain  and  report  what  assets  the  Globe  Insurance 

if  any,  at  the  time  it  ceased  to  do  business,  other 
ties  in  question,  and  what  disposition  has  been  made 

ascertain  and  report  what  amount  or  amounts  of  mon- 
ig  advanced  to  the  company,  if  any,  at  the  time  of 
tlement.  As  it  is  claimed  that  further  advances  were 
ide  by  him,  it  is  deemed  proper  that  the  proposed  ref- 
:over  that  question. 

vill  be  at  liberty,  in  prosecuting  said  reference,  to  make 
ipetent  testimony  heretofore  taken  and  now  in  the 
,ke  such  further  and  additional  testimony  as  the  par- 
:  and  as  he  may  deem  essential  to  a  full  development 

the  ascertainment  of  which  this  reference  is  intended. 
I  of  Mr.  Harding's  ultimate  rights,  if  any,  to  a  prefer- 
:  from  the  assets  of  the  company  of  the  amount  of 
ces  as  a  creditor  of  the  company,  irrespective  of  the 
1  decreed  to  be  invalid,  and  also  the  question  to  what 
1,  the  rights  and  position  of  Mr.  Harding  as  a  cred- 
a  preference  to  the  extent  of  his  cash  advances  may 

the  manner  in  which  the  securities  of  the  company 
h  at  the  time  the  advances  were  made,  are  reserved 
on  on  the  coming  in  of  the  master's  report,  and  th« 

specifically  state. 


:0X  PAa  R.  CO.  et  aL      ALEXANDER  et  aL 
rcnlt  Court,  D.  Colorado.    December  30,  1901.) 

No.  4,151. 

ytf  Fbderai,  CorRTS~-8i!tTs  aiaixst  State. 
ath  constltutionnl  amendmont  does  not  exclude  from  th#  Jn- 
'  a  federal  couit  a  suit  atcalost  IndirlduiiU  faoldioj;  official 
der  a  state  to  prevent  tbem,  under  color  of  an  unconstltu- 
e,  from  committing  by  some  positive  act  a  wrons  or  trespass 
B  plalutUC  has  a  legal  Interest* 


diction  of  suits  against  state,  see  note  to  Tindall  t.  Wesley, 
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iL  BqoiTT  JuBtBDiCTioxr— Adequate  Rehqdt  at  Law. 

A  bill  b7  railroad  companies  to  enjoin  a  board,  created  by  a  itat* 
statute  alleged  to  be  unconstitutional,  from  asseaslng  the  property  of 
complainants  for  taxation,  states  a  cause  of  action  of  equitable  cog- 
nizance. 

&  Fbderai.  Courts — Dkterminino  Validity  or  £^tate  Statutes. 

WbUe  a  federal  court  will  not  willingly  pronounce  a  state  statute  nn- 
constttutional  In  advance  of  a  decision  tbereon  hj  tbe  supreme  court  of 
the  state.  It  cannot  avoid  the  duty  of  determining  the  valtditr  of  an  act 
where  the  question  ts  properly  presented  for  Its  decision. 

4,  Taxation— AsBKssMSRT—PoWEBS  of  Codktt  Assessors  dsdes  Golobadq 

COKSTITOTIOK. 

Under  the  constitution  of  Colorado,  which  creates  tbe  office  of  county 
assessor,  but  without  specifying  bis  duties,  bis  powers  are  limited  to  tbe 
performance  of  the  well-understood  duties  Incident  to  socb  office,  wblcb 
consist  of  the  assessment  of  the  taxable  property  within  his  coiiut7>  He 
has  no  power  to  act  outside  tbe  co  unty  of  which  be  Is  an  officer,  nor 
can  he  be  Tested  with  sucb  power  by  tiie  legislature. 

Same— Taxation  op  HArLROAD  Propehty— Validity  of  Colorado  Statutk. 
The  act  of  legislature  of  Colorado  of  1001,  which  requires  all  the 
county  assessors  of  the  state  to  meet  annually,  and  elect  from  their 
numl)er  a  "state  board  of  assessors,"  which  shall  assess  t  r  taxation  all 
of  the  property  lu  the  state  owned,  used,  or  controlled  by  railroad  or 
telegraph  companlea.  etc,  is  unconstitutional  and  void,  since  the  asses- 
sors, as  Bucb,  have  no  power  to  make  assessments  <mtslde  their  respec- 
tlTfl  counties,  and  the  constitution  empowers  the  legislature  to  create 
new  officers  only  for  conntles.  townships,  or  manldpalltiea. 

In  Equity.   On  motion  for  preliminary  injunction. 

This  case  was  brought  by  the  Union  Paclflc  Railroad  Company  and  by  the 
Atchison.  Topelia  &  Santa  Baltway  Company,  both  companies  engaged 
in  operating  railroad  lines  passing  through  scTeral  counties  of  tbe  state, 
under  and  by  virtue  of  the  laws  of  the  state  of  Colorado;  and  by  the  com- 
plainant tbe  Pullman  Company,  as  owner  of  railroad  cars  which  are  mn 
over  tbe  lines  of  railroad  of  nearly  all  of  the  railroad  companies  of  the 
state.  These  complainants  say  that  prior  to  April  1,  1901,  they  have  paid 
nil  the  taxes  levied  against  their  property  assesHed  under  the  provisions  of 
the  revenne  law  of  1891.  This  law  provided  that  tlie  various  railroad  com- 
panies doing  business  In  the  state  of  Colorado  slmuld  furnish  to  the  state 
board  of  equalization  a  sworn  statement  showing  in  detail  the  respective 
property  owned,  operated,  or  controlled  by  each  of  the  railroad  companies 
In  tbe  state,  as  well  as  tbe  proportion  and  value  of  the  property  owned  by 
them  in  each  county.  This  statement  was  to  be  made  to  the  said  board  of 
equalization  prior  to  the  I5th  day  of  March.  1901.  It  then  became  tbe  du^ 
of  the  boord  to  assess  the  property  of  these  complainants  for  the  purpose 
of  taxation  for  the  year  1901,  ond  to  also  assess  the  property  of  the  other 
railroad  corporations  in  the  state  for  a  similar  purpose.  As  a  means  to  that 
end.  It  became  the  duty  of  the  state  b-tard  of  equalization  to  tranRmit.  prior 
to  the  Ist  day  of  May.  1801.  to  each  county  clerk  of  each  county  through 
which  tbe  tracks  of  these  complainant  companies  ran,  a  statement  sbowlng 
tbf!  main  track  of  such  railway,  its  assessed  value  per  mile,  and  to  fix  a  i»*o 
rata  distribution  per  mile  of  the  assessed  value  for  each  county  of  the  state 
through  which  the  railroad  ran.  The  state  hoard  of  equalization  refused 
to  make  any  assessment  because  of  an  enactment  of  the  general  assembly- 
of  the  state  of  Colorado,  known  as  "House  Bill  No.  1,"  passed  the  Ist  day  of 
April,  1901,  and  which  tbe  board  claims  deprived  them  of  tbe  right  to  make 
such  an  ossessment.  Thereupon  these  complainants.  In  conjunction  with 
several  other  rallr  ad  companies,  began  In  a  stite  court  a  suit  for  man- 
damns,  setting  up  the  claim  that  the  law  of  1891  made  It  tbe  duty  of  tiie 
state  board  of  equalization  to  assess  their  properties,  the  refusal  of  the 
board  to  assess  their  properties,  and  the  reasons  given  for  snidi  xefusal.  In 
the  suit  for  mandamus  complainants  claimed  tbat  house  bill  No.  \  wai  not 
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^lonallr  passed,  and  npon  the  hearing  of  tbe  complatnt 
!ite  court  issued  a  peremptory  writ  of  mnndnmus  com- 

of  equallzatloD  to  meet,  and  proceed  to  assess  the  prop- 
ad  and  other  companies  under  the  law  of  1S91.  Section 
No.  1  provides  that  all  the  county  assessors  of  the 

tbe  capltoli  and  compare  their  assessments,  and  If.  upon 
IBS  of  property  Is  too  high  or  too  low,  they  sball  correct 
ther:  "It  shall  be  the  duty  of  the  assessors  of  tbe  state 
Beting  to  elect  of  their  number  thirteen  assessors  who 
toard  known  as  tbe  'State  Board  of  Assessoi-s;'  "  section 
ag  for  this  board  of  assessors  meeting  In  August  of  each 
se  "to  assess  all  the  property  of  tbls  state  owned,  used, 
lilway  companies,  telegraph,  telephone,  atid  sleeping  or 
smpanles."  In  the  present  suit  the  complainants  claim 
n  of  the  state  sets  forth  the  duty  of  the  county  assessors 
several  and  respective  counties  the  taxable  property  in 
hat  the  legislative  asReuibly  had  no  power  to  authorize 
•  to  asKess  property  except  tliat  situated  witliln  the  county 

elected  assessor.  The  bill  prays  f'  r  an  Injnoctloii  re- 
mdents  from  transmitting  to  the  county  clerks  of  the 
:  of  assessment  made  under  the  provisions  of  tbe  revanue 

md  Clayton  C.  Dorley,  for  complainant  Union  Pac. 

;rt  &  Ellis,  for  complainant  Pullman  Co. 

;t  and  Henry  T.  Rogers,  for  complainant  Atchison, 

o. 

ict  Judge.  ■  This  case  is  before  the  court  upon  the 
mplainants  for  a  temporary  injunction.  The  case 
nt  questions,  and  was  argued  with  distinguished 
sides.  The  court  wishes  to  acknowledge  its  indebt- 
1  for  valuable  assistance  in  the  investigation  of  the 
ed  for  determination.  It  was  intimated  at  the  con- 
gument  that  it  was  a  matter  of  importance  to  all 
1  that  a  speedy  decision  be  announced  in  the  case, 
ily  with  this  suggestion,  I  cannot  take  the  time  nec- 
at  length,  in  the  form  of  a  written  opinion,  the  sev- 
so  ably  discussed  at  the  argument.  I  have,  how- 
)nsidered  the  arguments  of  counsel,  both  oral  and 
the  course  of  my  investigations  have  examined  all 
)  cited,  and  have  reached  a  conclusion  which  I  will 

n  of  the  court  is  challenged,  and  this  is  the  first  ques- 
lered.  The  bill  in  this  case,  upon  its  face,  contains 
;gations  of  diverse  citizenship,  etc.,  to  give  this  court 
the  state  really,  though  not  nominally,  a  defendant, 
;  case  within  the  eleventh  amendment  to  the  consti- 
ited  States,  which  prohibits  this  court  from  taking 
anly  in  suits  brought  against  the  state  by  name,  but 
ht  against  its  officers,  agents,  and  representatives, 
though  not  named  as  a  defendant,  is  the  real  party 
lief  is  asked  and  the  judgment  will  operate?  The 
ise  of  that  amendment  was  to  prevent  the  indignity 
tate  to  the  coercive  process  of  judicial  tribunals  at 
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the  instance  of  private  parties.  In  other  words,  it  takes  away  from 
the  individual  the  power  to  bring  a  state  of  the  Union,  invested  with 
the  sovereignty  not  delegated  to  the  United  States,  into  court  as  a 
defendant  to  answer  his  complaint,  and  this  whether  he  be  a  citizen 
of  another  state  or  an  alien.  The  reason  is  that  the  course  of  a 
state's  public  policy  and  the  administration  of  its  public  affairs  should 
not  be  subject  to  and  controlled  by  the  mandates  of  judicial  tribunals 
without  its  consent,  and  in  favor  of  individual  interests.  Therefore 
it  is  that  the  supreme  court  of  the  United  States  has  held  that  the 
amendment  covers  not  only  suits  brought  against  the  state  by  name, 
but  those  also  against  its  officers,  agents,  and  representatives,  where 
the  state,  though  not  named  as  such,  is  nevertheless  the  real  party 
against  which  in  fact  the  relief  is  asked,  and  against  which  the  decree 
effectively  operates.  This  provision  of  the  constitution,  however, 
does  not  take  away  from  the  citizen  the  right  to  bring  a  suit  in  the 
federal  court  against  individual  defendants,  who,  under  color  of  the 
authority  of  unconstitutional  legislation  by  the  state,  are  guilty  of 
personal  trespasses  and  wrongs ;  nor  to  forbid  suits  against  officers 
in  their  official  capacity,  either  to  arrest  or  direct  their  offidal  action 
by  injunction  or  otherwise*  where  such  suits  are  authorized  by  law, 
and  the  act  to  be  done  or  omitted  is  purely  ministerial,  in  the  per- 
formance or  omission  of  which  the  plaintiff  has  a  legal  interest.  The 
rule  is  perfectly  well  settled  that  in  the  construction  of  the  constitu- 
tion and  laws  of  a  state  the  federal  court  will  follow  the  decisions  of 
the  highest  courts  of  the  state,  unless  they  conflict  with  or  impair  the 
efficacy  of  some  principle  of  the  federal  constitution,  of  a  federal 
statute,  or  a  rule  of  general  commercial  law.  The  reason  for  .this 
rule  is  that  it  avoids  confusion  and  disorder,  and  avoids  making  the 
claims  and  rights  of  suitors  depend,  not  upon  settled  law*  but  upon 
the  contingency  of  litigation  respecting  them  being  before  a  state  or 
a  federal  court.  Conflicts  of  this  sort  are  certainly  to  be  avoided,  iiE 
possible;  and  this  can  best  be  done  by  leaving  the  courts  of  one 
sovereignty  within  their  legitimate  sphere  to  be  independent  of  those 
of  another,  each  respecting  the  adjudications  of  the  other  on  subjects 
properly  within  its  jurisdiction.  There  is  a  wide  difference  between 
a  suit  against  individuals  holding  official  positions  under  a  state  to 
prevent  them,  under  the  sanction  of  an  unconstitutional  statute,  from 
committing  by  Some  positive  act  a  wrong  or  trespass,  and  a  suit 
against  officials  of  a  state  merely  to  test  the  constitutionality  of  a 
state  statute  in  the  enforcement  of  which  those  officers  will  act  onl^ 
by  formal  judicial  proceedings  in  the  courts  of  the  state.  In  this 
case  no  act  of  political  administration  is  challenged,  no  contract  of 
the  state  is  involved,  and  no  judgment  can  be  rendered  which  affects 
it  as  a  corporate  entity.  It  is  affected  and  interested  only  as  it  is 
interested  and  affected  by  the  welfare  of  its  citizens.  The  legislation 
involved  is  governmental  in  its  nature,  not  contractual.  No  obHga- 
tion  that  the  state  has  entered  into,  no  contract  or  promise  that  it 
has  made  is  questioned.  The  bill  rests  solely  upon  the  proposition 
that  the  iffoperty  rights  of  the  complainants  are  involved  by  the 
threatened  actions  ofthe  defendants,  and  this  is  a  judicial  inquiry  to 
see  whether  they  have  authority  for  their  actions^ — whether  the  law 
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rely  is  valid  and  constitutional,  or  sufficient  to  justify 
they  are  taking.  It  was  insisted  at  the  argument 
lants  had  an  adequate  remedy  at  law,  and  therefore 
had  no  jurisdiction.  The  rule,  as  I  understand  it, 
liction  in  equity  attaches  unless  the  legal  remedy, 
:o  the  final  relief  and, the  mode  of  obtaining  it.  is 
;  remedy  which  equity  would  afford  under  the  same 
Within  this  rule,  I  think,  the  bill  states  a  case  of 
ince,  and  the  conclusion  reached  is  that  the  court 

to  the  consideration  of  the  second  question,  viz. : 
le  legislature  in  controversy  in  this  case  conflict  with 
:  the  constitution  of  the  state?  It  was  insisted  at 
it  the  federal  courts  will  not  willingly  pronounce,  in 
tate  courts,  an  act  unconstitutional.  This  is  quite 
iceded  in  one  of  the  briefs  handed  to  me  by  defend- 
t  the  supreme  court  has  not  passed  upon  the  consti- 
;  act,  and  in  the  language  of  Chief  Justice  Marshall 
ohen  V.  Virginia,  6  Wheat.  264,  5  L.  Ed.  257,  the 

as  the  legislature  may,  avoid  a  measure  because  it 
onfines  of  the  constitution.  We  cannot  pass  it  by 
ibtful.  With  whatever  doubts,  with  whatever  diffi- 
y  be  attended,  we  must  decide  it  if  it  is  brought  be- 
'e  no  more  right  to  decline  the  exercise  of  jurisdic- 
:n  than  to  usurp  that  which  is  not  given.  The  con- 
itate  of  Colorado  authorizes  the  election  of  a  gov- 

governor,  secretary  of  state,  state  treasurer,  state 

general,  and  a  superintendent  of  public  instruction, 
s  constitute  the  executive  department.  It  further 
y  shall  keep  the  public  records,  books,  and  papers, 
1  duties  as  are  prescribed  by  the  constitution  or  by 
Ices  provision  for  the  election  of  certain  county  of- 
)unty  commissioners,  clerk  (who  shall  be  ex  officio 
ds),  sheriff,  coroner,  treasurer,  superintendent  of 
,  and  county  assessor,  in  each  county.  These  county 
:ed  every  alternate  year.  A  vacancy  occurring  in 
nty  commissioners  of  a  county  is  to  be  filled  by  ap- 
e  governor,  and  a  vacancy  occurring  in  any  other 

0  be  filled  by  the  board  of  county  commissioners  of 
ein  the  vacancy  occurs.  Section  12  of  article  14 
m  provides: 

sembly  stall  provide  for  the  election  or  nppolntmeut  of 
township,  or  municipal  officers  as  public  convenience  may 
terms  of  office  shall  be  as  prescribed  by  law,  not  !□  any 

1  years." 

)n  further  provides  that  the  governor,  auditor,  treas- 
f  state,  and  attorney  general  shall  constitute  a  state 
ation,  and  that  the  county  commissioners  of  each 
istitute  a  board  of  equalization  for  tlie  county  in 
:lected.  It  is  made  the  duty  of  the  state  board  of 
djust  and  equalize  the  values  of  real  and  personal 


352 


113  PBDBRAL  RBPORTER. 


property  amon^  the  several  counties  of  the  state,  and  it  is  made  the 
duty  of  the  county  board  of  equalization  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  within  their  respective 
counties.  The  boards  are  further  required  to  perform  such  other 
duties  as  may  be  prescribed  by  law.  By  an  act  of  the  legislature  of 
Colorado  passed  in  1877  power  was  conferred  upon  the  state  board 
of  equalization  to  assess  railroad  property  within  the  state,  and  this 
was  held  by  the  supreme  court  of  the  state  to  be  a  valid  exercise  of 
legislative  power,  because  of  the  constitutional  provision  that  the 
board  may  perform  "such  other  duties  as  may  be  prescribed  by  law," 
and  that  its  effect  was  to  take  away  from  the  county  assessors  the 
right  to  assess  this  class  of  property  within  their  respective  counties. 
The  act  under  consideration  attempts  to  transfer  the  power  of  as- 
sessing this  class  of  property  from  the  state  board  of  equalization  to 
what  is  termed  in  the  act  a  "state  board  of  assessors";  this  board 
to  be  composed  of  13  assessors,  to  be  selected  from  the  assessors  of 
the  several  counties  in  the  state,  of  which,  I  think  there  are  56  or  57. 
The  act  provides  that  the  assessors  of  each  of  the  several  counties  in 
the  state  of  Colorado  shall  on  the  first  Tuesday  of  August  in  each 
year  meet  at  the  capitol,  and  elect  13  assessors  out  of  their  number, 
who  shall  constitute  a  board  known  as  the  "State  Board  of  Assess- 
ors." It  further  provides  that  the  board  so  selected  shall  organize 
and  convene  immediately  upon  their  election,  and  proceed  to  assess 
all  the  property  in  this  state  owned  and  controlled  by  railroad  com- 
panies, telegraph,  telephone,  and  sleeping  or  other  {^lace  car  com- 
panies, except  real  estate  owned  by  any  railroad  companv  not  used 
for  the  convenient  and  proper  operation  of  its  railway.  This  prop- 
erty is  to  be  assessed  in  the  same  manner  as  other  real  estate  in  the 
county  where  the  same  is  situated.  The  manner  of  choosing  the 
13  who  constitute  the  board  is  as  follows :  The  counties  of  the  state 
are  divided  into  classes.  Those  of  the  first  class  are  to  elect  one 
assessor,  those  of  the  second  claSs  two,  those  of  the  third  class  three, 
those  of  the  fourth  class  five,  and  those  of  the  fifth  class  two.  They 
are  to  be  chosen  by  vote  of  the  assessors  from  their  respective  classes 
out  of  the  counties  from  which  they  were  elected.  While  the  consti- 
tution does  not  define  in  express  terms  what  the  duties  of  an  assessor 
ihall  be,  yet  those  duties  are  well  understood.  He  is  to  assess 
the  taxable  property  within  his  county,  and  I  think  it  is  perfectly  well 
settled  that  beyond  that  he  has  no  power  to  act,  unless  such  power 
is  expressly  conferred.  Being  a  constitutional  officer,  his  powers  are 
such  as  are  defined  by  the  constitution,  or  such  as  are  necessarily 
incident  to  the  duties  of  his  office.  No  authority  is  conferred  by  the 
constitution  upon  assessors  to  perform  duties  other  than  the  duties 
of  county  assessors.  These  duties  he  must  perform  within  his 
county,  and  must  assess  all  of  the  taxable  property  in  his  county, 
unless  that  power  is  taken  away  and  lodged  elsewhere  by  virtue  of 
some  legislation  enacted  under  express  authority  of  the  constitution. 
The  only  power  so  conferred  is  that  which  authorizes  the  state  and 
county  boards  of  equalization  to  perform  such  other  duties  as  may  be 
prescribed  by  law.  I  find  no  authority  whatever  in  the  constitution 
empowering  an  assessor  to  perform  the  duties  of  his  office  outside  of 
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hich  he  was  elected,  and  I  condtide  that  the  legisla- 
without  power  or  authority  to  clothe  the  assessors 
body  with  the  right  to  select  and  appoint  13  of  their 

act  which  they  could  not  do  by  virtue  of  their  office 
3rs  under  the  provisions  of  the  constitution.  Hav- 

conclusion,  it  becomes  tinnecessary  to  notice  the 
iscussed. 

injunction  will  issue  in  accordance  with  the  terms 
ig  order.  The  complainants  will  be  required  to 
n  four  days  in  the  sum  of  $25,000  to  answer  all  dam- 
iefendants  or  tHe  persons  injured  by  the  order  may 
L  be  finally  decided  that  the  order  was  improperly 


SNOW  v.  NBT^SON. 
cult  Court,  D.  Nevada.   January  20,  1902.) 
No.  704. 

rs  or  Sale— Time  op  Pavmkst — Essence  of  Contbact — 

JRANDUM  — S-fATi  rK  OP  FlIArDS, 

ritten  memorandum  of  an  oral  contract  of  sale  of  mining 
:  certain  as  to  tbe  time  when  the  first  payment  Is  to  be 
ifficlent  to  take  the  contract  out  of  tbe  statute  of  frauds, 
be  essence  of  contracts  relating  to  such  properties. 

p  Tekmb  of  THK  MKMOBA?.-nUSI. 

itten  laemorandum  is  made  of  an  oral  contract  for  the 
roperty,  and  the  terms  of  the  contract  are  afterwards 
il  agreement  of  tbe  parties,  tbe  whole  thereupon  becomes 
t 

1  PtmCHASF, — WhRS  not  A9=inSABI,K. 

jtion.  not  asslsnnble  In  terms,  to  purchase  mining  prop- 

0  one  who  represents  himself  to  be  tbe  agent  and  acting 

own  to  tbe  owner,  and  to  whom  he  desires  to  sell,  such 

Bslgnabla 

WAL  OF  Optton. 

le  owner  gives  an  option  to  purchase  his  mines,  he  may 
option  at  any  time  before  Its  acceptance. 

n  and  James  A.  Williams,  for  plaintiff. 
Id  and  Wm.  H.  King,  for  defendant. 

istrict  Judge  (orally).  This  is  a  suit  for  the  specific 
a  contract  for  the  sale  of  certain  copper  mining 
Humboldt  county,  Nev.  It  is,  among  other  things, 
nended  bill  of  complaint:  That  on  May  15,  1899, 
irds  entered  into  an  oral  or  verbal  agreement  with 
A.  Nelson  for  the  purchase  of  certain  mining  claims 
2,000, — $200  to  be  paid  by  Edwards  to  Nelson  upon 
id  delivery  by  Nelson  of  a  bond  and  lease  for  said 
ds  and  upon  the  execution  and  delivery  by  Kelson 
le  claims,  delivered  into  escrow,  $800  six  months 
and  $11,000  within  fifteen  months  from  said  date, 
rds  agreed  to  do  the  unfinished  location  work  on 
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said  claims  as  provided  by  the  laws  of  the  state  of  Nevada.  That 
afterward  Nelson  agreed  to  do  said  unfinished  location  work  for 
$175.  That  a  deed  was  to  be  executed  and  placed  in  escrow  and 
delivered  to  Edwards  or  his  assigns  upon  the  final  payment  of  said 
$12,000.  That  pursuant  to  said  agreement  defendant  Nelson  made, 
executed,  and  delivered  to  Edwards  the  following  memorandum 
thereof,  to  wit: 

"Jackson  Creek.  Hnmboldt  Connty,  Nev.,  May  ISth,  1899. 
"This  Is  to  certify  that  I,  J.  A.  Nelson,  do  hereby  agree  to  lease  and  bond 
to  W.  H.  Edwards  tbe  following  described  mining  claims:  The  'Olympla,' 
the  'Humboldt,'  the  Tiger,'  the  'Alta,'  the  'Grand,'  tbe  'Deer  Spring,'  the 
*Lncky,'  the  'Crown  Point,'  all  situated  In  the  Jackson  Mountains,  on  tbe 
north  side  of  Jackson  Oeek  canyon;  also  three  claims  in  Black  Rock  Monn- 
talns,  namely,  tbe  'Copper  Nugget,'  the  *Cre8cent,'  tbe  'Black  Jack,'  all  three 
situated  In  Hnmboldt  connty,  north  of  Battle  creek,— tor  tbe  sum  •t  |12,- 
000.00;  two  tanndred  doUars  cash  when  the  lease  and  bond  Is  accepted 
and  the  deed  Is  put  In  escrow,  eight  hundred  dollars  In  six  months  from 
date,  the  balance  within  fifteen  months  from  date.  All  location  work  to  be 
done  by  J.  A.  Nelson,  and  recorded  with  the  records  at  the  recorder's  office. 
In  Wlnnemncca,  Nevada;  the  nnflnlshed  location  work  to  be  done  by  me, 
W.  H.  £<dwardi.  providing  the  company  accepts  tbe  imposition  In  proper 
tlm& 

**J.  A.  Nelson. 

"Witness:  P.  M.  O'Bnen.** 

That  the  proof  of  the  acknowledgment  of  said  memorandum  was 
thereafter  duly  made,  and  the  said  memorandum  was  on  the  2ist 
day  of  May  duly  recorded  in  the  recorder's  ofHce  of  Humboldt 
county.  That  the  proviso  contained  in  the  last  two  lines  of  said 
agreement  referred  to  James  A.  Williams,  Charles  Dupont,  and  J. 
W.  Langley,  said  Edwards'  associates  at  Salt  Lake  City,  and  fur- 
nishing him  money  for  expenses  on  a  certain  mining  venture  in 
the  state  of  Nevada.  That  the  said  associates  accepted  the  propo- 
sition immediately,  and  confirmed  the  making  of  the  said  contract  by 
Edwards.  That  Williams,  Dupont,  and  Langley  dtdy  assigned  and 
released  to  the  plaintiff  all  their  right,  title,  and  interest  in  said 
contract  and  in  all  the  property  therein  described  before  the  bringing 
of  this  suit,  and  the  plaintiff  is  now  the  owner  and  holder  thereof. 
The  written  memorandum  is  not  the  contract,  but  it  is  evidence  of  it. 
No  lease,  bond,  or  deed  was  ever  executed  by  the  defendant. 

Is  the  alleged  contract  enforceable?  Is  the  written  memorandum 
signed  by  Nelson  suflicient  to  take  the  case  out  of  the  statute  of 
frauds  of  this  state  (sections  2696,  2700,  Cutting's  Comp.  Ann. 
Laws)?  The  law  requires  that  the  note  or  memorandum  must  con- 
tain the  essentials  of  the  contract  as  completed.  Browne,  St. 
Frauds,  §  371a;  Pom.  Cont.  §  86.  It  must  contain  the  terms  of  the 
contract,  and  must  be  so  reasonable,  certain,  and  definite  in  itsdf 
that  the  contract  can  be  made  out  without  requiring  additional  proof 
in  parol  x  Reed,  St.  Frauds,  §  392.  It  must  "contain  such  words 
as  will  enable  the  court*  without  danger  of  mistake,  to  declare  the 
meaning  of  the  parties.  It  must  obviate  the  necessity  of  going  to 
oral  testimony  and  relying  on  treacherous  memory  as  to  what  the 
contract  itself  was."  Scarritt  v.  Episcopal  Church,  7  Mo.  App. 
174,  i;^.    It  must  appear  that  there  was  a  "clear  accession  on  both 
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'  the  same  set  of  terms,"  that  the  minds  of  the  par- 
y  point,  and  that  nothing  was  left  open  for  future 
^angelHer  v.  Scliaefer,  36  Minn.  361,  31  N,  W.  690; 
>eriain,  57  Keb.  220,  77  N.  W.  665.  The  general 
t  the  form  of  such  memoranda  is  expressed  in  Wood, 
LS  follows : 

idtim  cnntfllns  nil  the  essential  elements  of  a  contract,  the 
Is  written  is  of  no  nccoimt.  as  any  instrument,  however 
ingly  constructed,  which  describes  the  property,  the  prlco 
r.  If  the  price  has  been  agreed  upon,  the  parties,  and  the 
the  agreement,  either  by  its  own  terms  or  by  ri>ffre'ice  to 
that  parol  evidence  Is  not  necessary  to  establish  or  explain 
.  bhiding  as  the  most  formal  Instrument  ■which  could  be 
statute  only  contemplates  that  such  a  note  or  memo- 
made  as  men  In  the  hurry  of  business  may  be  supposed 
ke;  but,  nevertheless,  of  such  a  definite  character  tu  al! 
be  contract  that  the  intentlou  of  the  parties,  their  names, 
ich  other  under  the  contract,  can  be  frathered  from  the 
f,  leaving  nothlufr  to  be  supplied  by  parol.  But  n  memo- 
leliclent  in  any  of  these  respects  Is  Insufliclent  to  take  the 
e  statute." 

wne,  St.  Frauds  (4th  Ed.)  §§  345a,  371,  3713. 

ral  contract  in  the  present  case  relates  to  an  option 

;  of  mining  property,  whereby  the  party  obtaining 

to  secure  the  first  privilege  of  purchasing  the  same 
time  upon  complying  with  certain  terms  embodied 
are  a  number  of  people,  generally  known  and  desig- 
oters,"  who  travel  through  the  mining  regions  for 
abtaining  such  options  from  the  owners  of  a  mine, 
ick"  to  be  able  to  market  the  same  in  the  money 
.vorld.  Others  often  represent  moneyed  men  who 
ufBcient  means  to  enable  their  agents  to  obtain  such 
g  to  furnish  the  money  for  the  purchase,  provided 
and  inspection  of  the  property  prove  it  to  be  of  suffi- 
varrant  the  purchase.    In  the  very  nature  of  such 

ought  always,  in  order  to  prevent  fraud,  deception, 
,  where  the  contract  is  not  in  writing,  to  require  that 
norandum  which. is  relied  upon  to  take  the  contract 
:e  of  frauds  should  be  reasonably  clear,  definite,  and 
ritten  memorandum  contains  several  of  the  essen- 
/  the  statute.    It  describes  the  property;  the  price 

be  paid  therefor.  It  is  signed  by  the  party  to  be 
.  But  the  time  when  the  first  payment  is  to  be  made 
certain.    The  date  is  not  fixed.    It  might,  however, 

law  would  imply  that  it  should  be  within  a  reason- 
0,  the  mere  failure  to  name  the  date  would  not  of 
e  enforcement.  The  authorities  upon  this  point  are 
iform.  The  discrepancies  which  exist  may,  to  some 
butable  to  the  different  kinds  of  contracts.  The 
orately  discussed  in  Pom.  Cont.  §§  374,  387,  388, 
cisions  holding  that,  with  reference  to  unilateral  con- 
.nd  necessarily  must  be,  essential  in  the  strict  sense 
liile  another  group  holds  that  time  is  merely  mate- 


B56 


lis  PEDBRAL  RBFORTUL 


rial,  but  not  absolutely  essential.  The  authorities  generally  declare 
that,  where  mines  or  mining  properties  are  the  subject  of  the  con- 
tract, time  is  of  the  essence.  In  2  Lindl.  Mines,  p.  iiii,  §  859, 
the  author  says: 

"The  necessity  for  a  strict  adherence  to  the  mle  that  In  all  contracts  for 
the  purchase  of  mines  time  la  of  the  essence  Is  apparent  Were  the  mle  to 
be  relaxed,  and  the  owner  of  the  mine  executing  tbe  option  or  contract  of 
sale,  which  Is  mllnarlly  unilateral,  and  not  mutual,  to  be  compelled  to  re- 
sort to  the  courts  to  terminate  the  equities  of  the  proposed  vendor,  or  remain 
In  a  state  of  uncertainty  awaiting  the  lapse  of  an  indeOnlte  period  called 
*reasonable  time,'  bis  property  would  remain  practically  unmarlEetable,  The 
h(  kler  of  the  option  would  be  given  unreasouable  opportunities  to  speculate 
without  the  fear  of  incurring  any  loss-  The  law  would  place  him  In  a  posi- 
tion to  Interdict  a  sale  to  any  one  else,  or  to  exact  an  unearned  considera- 
tion for  a  surrender  of  phantom  equities." 

The  written  memorandum  is  in  many  other  respects  so  uncer- 
tain and  indefinite  in  its  terms  as  to  require  oral  testimony  to  ex- 
plain it  in  order  to  enable  the  coilrt,  "without  danger  of  mistake/' 
to  judicially  determine  its  true  intent  and  meaning.    In  Pom.  Cont. 

§  71,  the  author,  speaking  of  the  statute  of  frauds,  says: 

"The  controlling  motive  of  the  statute  Is  one  of  expediency  and  conveni- 
ence, and  thia  motive  has  always  been  kept  in  view  by  the  ablest  courts 
In  their  work  of  interpretation.  As  Its  primary  object  is  to  prevent  mis- 
takes, frauds,  and  perjuries  by  substltutlug  written  for  oral  evidence  in  the 
most  Important  classes  of  contracts,  the  courts  of  equity  have  established 
the  principle,  which  they  apply  under  various  clrcnmstances,  that  It  shall 
not  be  used  as  an  instrument  for  the  accomplishment  of  fraudulent  pur- 
poses. Designed  to  prevent  fraud.  It  shall  not  be  permitted  to  work  fraud. 
This  principle  lies  nt  the  basis  of  the  doctrine  concerning  part  performance, 
but  is  also  enforced  wherever  it  la  necessary  to  sectire  equitable  remits." 

Acting  under  these  general  principles,  the  courts  have  held  that, 
if  the  plaintiff's  conduct  in  obtaining  an  option  or  contract,  or  in 
acting  under  it,  has  been  unconscientious,  inequitable,  or  character- 
ized by  bad  faith,  a  court  of  equity  will  refuse  him  the  remedy  of  a 
specific  performance.    Pom.  Eq.  Jur.  §  400. 

Specific  performance  is  not  a  matter  of  absolute  right,  but  rests 
entirely  in  judicial  discretion,  to  be  exercised  according  to  the  settled 
principles  of  equity  so  as  to  reach  the  ends  of  justice.   Newton  v. 
Wooley  (C.  C.)  105  Fed.  541,  544;  and  authorities  there  cited.  The 
memorandum  signed  by  Nelson  agrees  "to  lease  and  bond"  to  Ed- 
wards the  mining  claims  therein  described,  "providing  the  company 
accepts  the  proposition  in  proper  time."   But  this  last  clause  fs 
claimed  by  plaintiff  to  have  been  inserted  for  the  purpose  and  in- 
tention that  it  should  be  applied  only  to  the  assessment  work  that  was 
to  be  done  upon  the  mines,  and  has  no  application  to  the  agree- 
ment of  sale.    By  a  literal  reading  of  the  last  clause  it  would  seem 
to  apply  only  to  the  unfinished  assessment  work  to  be  done  in  order 
to  secure  a  title  to  the  mines,  but  Edwards  was  to  do  this  work 
"providing  the  company  accepts  the  proposition  in  proper  time.'" 
There  is  no  pretense  in  the  pleadings  or  evidence  that  Edwards 
did  any  of  the  location  work.   On  the  contrary,  the  complaint  al- 
leges and  the  proofs  show  that  after  the  execution  of  the  written, 
memorandum  the  agreement  as  to  this  work  was  orally  changed » 
and  that  Nelson  agreed  to  do  daid  unfinished  work  "at  an  agreecj 
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The  proofs  show  that  neither  Edwards  nor  the 
lid  or  tendered  to  Nelson  the  sum  of  $175,  or  any 
whatever,  for  location  work.  It  is  evident  that  it 
at  tlie  location  work  should  be  done  either  by  Nel- 
within  the  time  allowed  by  law.  The  proofs  show 
,  prior  to  that  time,  done  the  location  work  on  some, 
he  claims,  and  that  upon  several  of  the  claims  the 
:  was  never  done,  and  they  have  since  been  relocated 
.  The  testimony  shows  that  Williams,  Dupont,  and 
t  is  alleged  were  Edwards'  associates,  "furnishing 
jxpenses,"  never  accepted  the  proposition  in  "proper 
■  time,  but  as  a  matter  of  fact  declined  to  act  in  the 

at  the  last  clause  in  the  memorandum  only  applied 
work,  the  question  remains  whether  it  was  not  an 
)f  the  memorandum?  Would  Nelson  have  signed 
had  been  left  out?  If  the  bars  are  thrown  down, 
>mpelled  to  examine  all  the  oral  testimony,  it  clearly 
would  not.  But  of  that  more  anon.  Does  not  the 
:he  complaint  that  Nelson  and  Edwards  afterwards 
chan;^e  its  terms  in  such  a  manner  as  to  depart  from 
led  by  Nelson  reduce  the  agreement  between  the 
vel  of  a  verbal  contract,  which  cannot  be  enforced? 
§  164,  the  author  says: 

■tly  III  writing  and  partly  oral  Is,  In  legal  effect,"  an  oral 
rs  w  lierp  jm  inoonijjlete  writlnji.  or  one  expressing  nnly  a 
leant.  Is  by  oral  words  rounfltvl  Into  the  full  contrnet:  or 
It  a  writtcD  contract,  uuU  uL'terward  It  1b  cbauged  orally." 

le  of  the  memorandum  it  speaks  of  the  "company." 
'  Tht  name  of  the  company  is  not  stated.  Nor  are 
e  individuals  comprising  the  company  disclosed.  It 
parate  one  part  of  the  memorandum  from  the  other 
one  memorandum.  It  must  be  construed  in  its  en 
t  clause  sheds  some  light  on  the  whole  transaction, 
t  Edwards  was  not  acting  for  himself  alone.  It  re- 
!mony  to  show  who  the  company  was,  and  the  tes- 
lis  point  is  nearly  as  uncertain  as  the  written  note 
n.  On  one  side  the  testimony  is  to  the  effect  that 
<nt,  and  Langley  were  to  be  equally  interested  with 
he  other  side  it  is  claimed  that  it  was  Judge  Bur- 
jecause  he  put  up  the  money  to  pay  Edwards'  ex- 
is  a  decided  conflict  in  the  evidence  upon  all  mate- 
as  the  contract,  if  such  it  can  be  called,  assignable? 

reliability  of  the  oral  testimony  shows  that  Edwards 
the  facts  and  concealed  the  truth  as  to  the  parties 
'as  acting,  and  thereby  induced  Nelson  to  sign  the 
,nd  enter  into  a  contract.  He  represented  that  he 
McCornick  &  Co.,  bankers  at  Salt  Lake,  whom  Nel- 

responsible,  and  possessed  of  large  means.  Nelson 
:  owned  other  mining  claims  in  the  vicinity  of  those 
le  written  memorandum,  and  that  he  wanted  to  dis- 
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pose  of  those  mentioned  to  parties  who  had  the  means  to  work 
and  would  develop  the  s&mt,  believing  that  it  would  increase  the 
value  of  his  other  claims;  that  he  stated  this  fact  to  Edwards,  and 

that  Edwards  then  made  the  statement  that  he  was  representing 
McCornick  &  Co. ;  that  Nelson  believed  such  statement  to  be  true, 
and  would  not  have  signed  the  memorandum  if  he  had  not  believed 
these  representations  made  by  Edwards.  The  law  is  well  settled 
that  contracts  of  this  character,  entered  into  by  one  party  upon 
the  representations  of  the  other  as  to  the  responsibility  and  solvency 
of  the  other  party  or  parties,  are  not  assignable.  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1037,  and  authorities  there  cited.  In  Arkansas  Val. 
Smelting  Co.  v.  Belden  Min.  Co.,  127  U.  S.  379,  387,  8  Sup.  Ct.  130S, 
3309,  32  L.  Ed.  246,  248,  the  court  said; 

"Every  one  lias  a  right  to  select  and  determine  with  whom  be  will  con- 
tract, and  cannot  have  another  person  thrust  upon  him  without  bis  consent. 
In  the  familiar  phrase  of  Lord  Denman.  'You  have  the  right  to  the  benefit 
you  anticipate  from  tiie  eharact».  credit,  and  eubstance  of  the  party  with 
whom  yon  contract'  Humble  t.  Hunter.  12  Q.  B.  310.  817;  Winchester  r. 
Howard,  07  Mass.  308,  3(»,  93  Am.  Dec.  93;  Ice  Co.  v.  Potter,  123  Mass. 
28,  25  Am.  Rep.  9;  King  v.  Batterson.  13  R.  I.  117.  120.  43  Am.  Rep.  13; 
I^nitden  v.  McCarthy,  45  Mo.  106.  The  mle  upon  this  subject,  as  applicable 
to  the  case  at  bar,  is  well  expressed  In  a  recent  English  treatise:  'Rights 
arising  out  ct_  contract  cannot  be  transferred  If  they  are  coupled  with  lia- 
bilities, or  If  they  Involve  a  relation  of  personal  confidence  such  that  the 
party  whose  agreement  conferred  those  rights  must  have  Intended  them  to 
be  exercised  only  by  bim  In  whom  he  actually  confided.*   Pol.  Coot.  (4th 


Section  3100,  Cutting's  Comp.  Ann.  Laws,  relied  upon  by  plaintiff, 
does  not  change  the  rule  as  to  the  assignability  of  such  contracts. 
The  statute  does  not  enlarge  the  right  of  assignment,  nor  authorize 
it  "in  cases  where  it  did  not  before  exist."  7  Enc.  PI.  &  Prac.  757, 
and  authorities  there  cited;  Pom.  Rem.  &  Rem.  Rights,  145; 
Wheeler  v.  Walton  &  Whann  Co.  (C.  C.)  64  Fed.  664,  667.  The 
option  had  no  binding  force  luitil  it  was  accepted  in  compliance  with 
its  terms.  Pom.  Cont.  §§  59,  60;  Hackley  v.  Oakford,  39  C.  C.  A. 
284,  98  Fed.  781 ;  Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  E.  743,  3 
L.  R.  A.  94;  Erickson  v.  Wallace,  45  Kan.  430,  432,  25  Pac.  898. 
The  oral  testimony  satisfactorily  shows  that  Nelson,  after  he  signed 
the  memorandum,  upon  learning  that  Edwards  had  misrepresented 
the  facts  as  to  McCornick  &  Co.  being  the  parties  for  whom  he 
was  acting,  and  before  there  was  any  acceptance  by  the  company, 
repudiated  the  contract,  and  declined  to  have  anything  more  to  do 
with  Edwards,  and,  among  other  things,  accused  Edwards  of  having 
deceived  him  and  lied  to  him,  etc.  Nelson,  under  the  facts  of  this 
case,  had  the  unquestioned  right,  before  any  valid  acceptance,  to 
withdraw  the  offer.    In  Pom.  Cont.  §  6x,  the  author  said: 

"As  the  otter  Is  not  In  any  sense  binding,  the  person  who  makes  It  may. 
at  any  time  twfore  a  valid  acceptance  has  changed  Its  character,  with  draw- 
It,  and  thus  put  an  end  to  the  negotiation.  He  can  do  this  whatever  be  Ita 
form,  whether  promissory  or  not.  and  without  any  reason  except  hla  own 
win.  Although  the  person  to  whom  the  offer  was  made  may  have  Intended, 
and  even  attempted,  to  accept,  still  If  the  acceptance  was  for  any  reason 
Imperfect,  and  not  binding,  so  that  no  contract  "was  concluded,  the  power 
of  withdrawal  remains  unaffected.'* 
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ows  that  the  plaintiff  bought  the  interest  of  the  par- 
1  he  claims  with  full  knowledge  of  all  the  facts  and 
s  in  the  premises,  and  is,  of  course,  bound  by  them., 
e  to  the  question  of  part  performance,  relied  upon 
enough  to  say  that,  in  my  opinion,  there  is  no  suffi* 
E  any  such  part  performance  by  plaintiff,  or  of  any 
nder  whom  he  claims,  as  would  justify  this  court 
;ific  performance  on  this  ground, 
ave  expressed  are  conclusive  that  plaintiff  has  failed 
h  a  case  as  entitles  him  to  any  decree.  It  is  there- 
r  to  consider  any  of  the  other  questions  discussed 

is  entitled  to  a  jude:ment  for  his  costs.   Let  a  de- 

accordingly. 


et  al.  T.  COLUMBIA  SAVINGS  &  LOAN  A8S*N. 
Ircult  Coort,  D.  Utah.   Januair  13,  1902.) 
No.  MO. 

OAF  Amociation—Stock — Loan— Place  of  Coktbact. 
tiff  sDbacrlbed  for  stock  In  a  Colorado  bnlldlng  aad  loan 
d  borrowed  mone?  .tbereof ,  glviDg  a  mortgage  on  property 
lire  the  payment  the  notes  and  interest  to  be  p^ld  in  Colo- 
:act  was  a  Colorado  contract 

—Rate— Patme  NTS. 

Ijorrowlng  from  a  building  association,  plaintiff  gave  a 
to  pay  the  principal,  with  Interest  and  InBtallmenta,  ac- 
by-lawB,  and  no  rate  of  Interest  was  fixed  by  the  by-laws, 
ctns  need  in  inducing  plalntlCF  to  loin  the  aBSoclatlon,  and 
rt  of  the  contract  by  Illustrations,  showed  the  amount  of 
tayments.  each,  of  the  borrowing  and  the  nonborrowlng 
excpss  paid  by  the  borrowing  member  as  so  Illustrated 
Btmed  as  payments  of  interest  and  not  as  payments  on 

:r — WrrHnRAWAi,  of  Stock. 

tatntes  of  Colorado,  a  stockholder  who  has  borrowed  from 
a  loan  association  cannot  withdraw  his  stock  until  the 

r  OF  Stock — Mortgage— FoiiECLosunK. 

e  time  of  borrowing  from  a  building  and  loan  association 
that  the  stock  will  mature  and  pny  the  loan  In  six  years, 
given,  payable  in  six  years,  a  mortgage  given  to  secure 

'  be  foreclosed  at  the  expiration  of  six  years  if  such  stock 

natured. 

ORBCLOBURB — ATTORNET'B  FhR. 

n  action  to  hare  a  note  canceled,  defendant,  by  cross  bill, 
sure  of  the  trust  deed  given  to  secure  such  note,  alleging 
«  refuses  to  act  on  recovering  such  relief  defendant  is  not 
I  attorney's  fee  provided  in  such  deed  to  be  paid  to  sncb 
I  of  foreclosure. 

\  A^ooiATiON— Sale  op  Stock, 

o  action  by  a  building  and  loan  association  to  foreclose  a 
en  by  a  borrowing  stockholder,  it  Is  prayed  that  the  stock 


360  113  FEDERAL  REPORTBR. 

Of  such  bonower  be  Bold,  the  court  may  require  that  sneb  stock  be  not 
sold  for  leea  than  Its  withdrawal  Talue. 
7,  Samk — Withdrawal  Valub  op  Stock — Abcrrtatkmbst. 

Where,  In  an  action  by  a  building  and  loan  assoclatton  to  foreclose  & 
trust  deed  and  eell  the  stock  of  a  borrowing  member,  the  withdrawal 
Talne  of  such  stock  Is  not  ascertained  or  «tipnlated  bj  the  parties,  the 
decree  should  be  wlthtatid  until  sncb  value  has  been  ■  ascertained  and 
reported  hy  a  master. 

In  Equity. 

C.  S,  Varian,  for  plaintiffs. 

A.  J.  Rising  and  Jabez  Norman,  for  defendant. 

MARSHAlyl-,,  District  Judge.    The  defendant  is  a  building  asso- 
ciation organized  on  the  plan  usually  affected  by  such  associations. 
It  issues  stock  to  subscribers,  of  a  par  value  of  $ioo  per  share.  A 
small  entrance  fee  is  required,  and  the  subscriber  promises  to  pav  to 
the  association  70  cents  per  month  on  each  share  so  issued.  The 
funds  accumulated  by  these  monthly  payments  are  used  by  the  asso- 
ciation— Firsts  for  the  payment  of  its  expenses ;  and,  secondly,  for 
the  making  of  loana  to  its  shareholders.   When  the  profits  made  by 
the  association  from  its  loans  and  the  monthly  payments  made  by 
the  shareliolders  aggregate  $100  for  each  share  of  stock  subscribed, 
the  shares  are  said  to  be  matured.    They  are  then  canceled,  and  their 
par  value  paid  to  the  subscribing  shareholders.    The  defendant  was 
organized  as  a  corporation  under  the  statutes  of  Colorado.  Section 
2  of  the  statute  of  that  state  entitled  "An  act  concerning  building  and 
loan  associations,"  approved  April  17,  2889  (Sess.  Laws  x8^,  p. 
41),  provided,  in  substance,  that  any  shareholder  of  such  a  corpora- 
tion should  have  the  power  to  withdraw  his  shares  upon  ^fiving  30 
days*  notice  of  an  intention  to  do  so,  and  should  on  such  withdrawal 
be  entitled  to  receive  the  amount  provided  by  the  by-laws  of  the 
company  or  determined  by  the  board  of  directors,  less  all  fines  and. 
other  charges,  provided,  however,  that  no  shareholder  should  be  en- 
titled to  withdraw  the  stock  held  in  pledge  for  security.   The  defend- 
ant issued  a  prospectus,  on  the  faith  of  which  subscription  to  shares 
was  scdicited  and  taken,  and  in  which  it  was  stated  that  ''stock  may 
be  withdrawn  at  any  time,  and  the  member  will  be  entitled  to' receive 
for  each  share  the  money  paid  into  the  loan  fund  in  monthly  pay- 
ments on  such  shares,  together  with  six  per  cent,  annual  interest  after 
one  year.    Members  who  have  obtained  loans  cannot  witlidraw  their 
shares  until  loans  are  paid."    The  complainants  are  husband  and 
wife.    On  the  12th  day  of  June,  1890,  Antoinette  B.  Kinney,  for 
the  benefit  of  herself  and  of  her  husband,  subscribed  for  25  shares  o£ 
the  capital  stock  of  the  defendant,  paid  the  required  entrance  fee» 
and  the  stock  was  issued  to  her.   This  subscription  was  made  witlx 
the  intention  of  procuring  a  loan  of  money  from  defendant.   On  the 
22d  day  of  November,  1S90,  the  complainants  borrowed  from  the 
defendant  $2,500,  and  made  to  it  their  promissory  note  as  follows : 
"No.  .  Salt  Lake  City,  Utah.  November  22nd,  1890. 

"On  or  before  six  years  after  date,  for  value  received,  we.  or  either  of  us, 
promise  to  pay  to  the  Columbia  Bulldlug  and  rx>an  Association,  at  Its  office 
in  Denver,  Colo.,  twenty-flve  hundred  (?2,f)00.00)  dollars,  with  lnt«%st  qq^ 
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Ing  to  tbe  by-laws  of  tbe  assoclatlcn,  payable  od  or  before 
1  and  every  montb. 

Antoinette  B.  Kinney. 
"Glesson  S.  Kinn^." 

ay  they  executed  to  a  trustee  a  deed  of  trust  of  cer- 
tuated  in  Salt  Lake  county,  Utah,  to  secure  the  pay- 
"with  interest  and  installments  thereon,  according 
i  rules  of  said  association."  Afthat  time  the  formal 
iociation  contained  no  provision  as  to  any  rate  of  iri- 
isociation  had  issued  a  prospectus  which  contained 
ns  of  the  association.  In  the  bill  it  is  alleged  that  the 
h  the  shares  of  stock  were  issued  to  Mrs.  Kinney 
th  parties  in  accordance  with  the  representations  of 
which  by  agreement  of  the  parties  were  made  a  part 
f  subscription,"  and  this  is  admitted  in  the  defend- 
he  prospectus  in  question  contained  the  following 
s  cost  of  sha-es  to  a  nonborrower,  and  of  the  cost 

"IlInRtraHon. 
>  the  nonborrower  of  ten  sliares  of  stock  r 

L.OO  on  each  sliitrp  $     10  00 

ent,  $7.00  per  month  for  72  months.     60*  00 

to  tbe  Investor  $  514  00 

I  at  maturity   1.000  00 

m  ten  shares   f  489  00 

1  shares,  of  $100  each,  to  the  borrower: 

91  on  each  share  $    10  00 

Bh   1,000  00 

last  SatnrOay  of  each  month  i/n 

membership  fee)   13  76 

at  3  per  cent,  per  annnm  on  $1,000..        2  50 

»    16  25 

wUI  have  paid   $1,170  00 

in  fee  as  stated  above   10  00 

of  $1,000  loan   $1.1S0  00 

if  shares,  having  matured,  Is  worth  51,f)00  -which  pays  the 
rrower  has  hart  the  use  of  ?1.000  six  years,  and  has  paid 
1  3  per  cent.  Interest  p^  annnm  for  the  use  of  the  aame." 

rided  that  "once  in  six  months  the  profits  arising 
2S,  and  other  payments  are  divided  among  the  shares 
.  AH  members  receive  the  same  per  cent,  of  profits 
are  declared  on  the  entire  business,  and  not  on  any 

I  further  alleged,  and  the  answer  admits,  that  prior 
f  January,  1901,  the  by-laws  of  the  defendant  were 
o,  in  part,  at  least*  conform  to  the  representations 
pectus.   The  material  part  of  such  amended  by-laws 


arehokler,  for  each  share  named  In  bis  or  her  certificate, 
a  loan  of  $100  from  tbe  association.   *   *   ?  All  ahares 
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mtist  be  In  force  three  months  before  said  shareholder  shall  be  entitled  to  a 
toan.** 

"See.  7.  Shareholdns  having  obtained  loans  ehall.  on  or  before  Out  last 
SatoFday  of  each  and  every  month,  mitll  the  atock  borrowed  upon  shall  hare 
matured,  and  the  loan  Is  thereby  repaid,  make,  or  danae  to  be  made,  pay- 
ments as  follows:  One  seventy-second  of  the  som  borrowed  (less  the  mem- 
bership fee);  also  Interest  at  the  rate  of  8  per  aaxt.  per  anunm  npon  the  orig- 
inal amonnt  of  the  loan." 

"Sec.  9.  All  Bharebolders  shall  pay,  or  cause  to  be  paid,  a  monthly  install- 
ment  of  seventy  cents  on  each  share  ni<m<^d  In  his  certificate;  said  lustall- 
menta  to  be  paid  to  the  association  on  or  before  the  last  Saturday  of  each 
month  during  the  continuance  of  the  certificate,  unless  a  loan  has  been  ob- 
tained on  the  stock,  when,  payments  shall  be  made  according  to  section  T. 
Shareholders  are  reqnlred  to  pay  all  monthly  Installments  without  notice." 

The  ori^nal  by-laws  provided  that : 

"Sec.  14.  Three  or  more  shareholders  may  associate,  and  form  a  local 
board,  elect  officers, — one  as  a  secretary,  to  visit  the  home  office,  or  any  of- 
fice of  the  association,  and  examine  the  books  and  affairs  of  the  association, 
and  report  the  same  on  his  return;  elect  a  treasnrer,  who.  upon  giving;  bond, 
can  receive  all  Installments,  and  any  payments  in  the  locality  In  which  be 
resides,  as  agent  of  the  Khareholders,  but  not  of  the  asfiodatlon,  and  remit 
the  same  to  the  home  office."'  And  further:  "Monthly  payments  should  be 
paid  at  the  office  of  the  association."  And  that  "all  remittances  for  admis- 
sion, monthly  Installments,  fines,  penalties,  interests,  dues,  and  all  other  pay- 
ments, shall  be  made  to  the  association  at  Its  principal  ofllce." 

The  shareholders  of  the  association  within  Utah  elected  a  local 
board  of  directors  and  the  requisite  officers,  and  the  payments  made 
as  hereafter  stated  by  complainants  were  made  to  the  local  treasurer, 
and  by  him  remitted  to  the  home  office  of  the  association.  Com- 
mencing with  the  5th  day  of  July,  i8go,  and  until  January  i,  1891, 
the  plaintiffs  paid  as  installments  on  their  stock  $17.50  each  month, 
which  was  at  the  rate  of  70  cents  per  share.  From  the  ist  of  January, 
1891,  until  the  xst  day  of  August,  1896,  they  paid  to  the  association 
the  sum  of  $40.63  each  month.  No  further  payments  were  made 
until  the  2d  day  of  August,  1898,  when  the  stmi  of  $40.63  was  paid, 
and  a  similar  payment  made  for  September,  October,  and  November 
of  that  year.  In  December,  1898,  they  paid  the  sum  of  $17.50^  and 
no  further  payments  have  been  made. 

It  is  stipulated  by  the  parties  that  prior  to  the  filing  of  the  original 
bill  "the  plaintiffs  demanded  of  the  defendant  that  it  satisfy  said  loan 
and  deed  of  trust,  and  cancel  and  deliver  their  promissory  note,  and 
reassign  their  policy  of  insurance,  and  that  it  permit  them  to  with- 
draw the  said  shares  of  stock,  alt  of  which  the  defendant  refused,  and 
still  refuses,  to  do."  The  suit  was  filed  by  the  complainants,  claim- 
ing that  they  had  overpaid  their  indebtedness  to  the  defendant. 
They  asked  that  the  deed  of  trust  be  canceled,  and  their  note  surren- 
dered ;  that  an  accounting  be  had  to  determine  the  amount  due  by 
the  defendant  to  them  by  reason  of  their  overpayment ;  and  that  the 
defendant  be  required  to  pay  any  amount  found  to  be  due  upon  the 
accounting.   The  bill  also  contained  an  offer  on  the  part  of  the  com- 
plainants to  pay  any  sum  found  to  be  due  from  them  on  such  an  ac- 
counting.  The  defendant  filed  its  answer,  in  which  any  overpayment 
is  denied,  and  also,  by  a  cross  bill,  seeks  to  foredose  the  deed  oi  trust: 
so  executed  by  the  complainants.  The  defendant  claims  that  the 
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nd  a  large  part  of  the  interest  of  the  indebtedness 
It  is  alleged  and  shown  that  the  trustee  named  in 
and  also  his  successor  in  trust,  have  declined  to  act. 
between  these .  parties  was  to  be  performed  in  the 
0,  and  is  to  be  construed  as  a  Colorado  contract, 
t  this  was,  in  effect,  admitted.  It  is  settled  by  the 
r.  Bedford  v.  Association,  i8i  U.  S.  227,  21  Sup. 
d.  834;  Association  v.  Rector,  38  C.  C.  A.  686,  98 
uss  V.  Association,  36  C.  C.  A.  336,  94  Fed.  575; 
ssociation  (C.  C.)  loi  Fed.  12 ;  Mcllwaine  v.  EHing- 
:i  Fed.  578.  It  is  not  claimed  that,  so  considered, 
1  objection  to  the  validity  of  the  contract,  whether 
defendant's  construction  of  it  be  accepted.  The 
;ion  is  that  they  borrowed  money  of  defendant,  and 
tcrest  thereon  at  the  rate  of  3  per  cent,  per  annum ; 
I  monthly  payments  made  by  them  were  either  par- 
the  principal  debt,  or  monthly  payments  on  their 
ociation ;  that  when  they  exercised  their  option  to 
ock  they  became  entitled  to  receive  from  the  defend- 
id  to  it  in  monthly  payments  on  their  shares,  with 
1  interest  after  one  year;  and  that,  if  the  sum  so  due 
idrawal  of  their  stock  is  applied  in  payment  of  the 
und  that  they  have  overpaid  it,  whether  the  monthly 
tss  of  3  per  cent,  interest  are  applied  immediately 
jf  the  principal,  or  are  suffered  to  accumulate  in  the 
company  until  the  withdrawal  of  the  stock.  This 
mless  the  contract  rate  of  interest  was  as  assumed. 
)y  the  plaintiffs  did  not  specify  the  rate  of  interest, 
sed  to  pay  the  principal  sum,  with  interest  and  in- 
ding  to  the  by-laws  of  the  association.  The  deed 
that  the  note  was  made  for  the  principal  sum  of 
in  or  before  six  years  after  date,  "with  interest  and 
son  according  to  the  by-laws  and  rules  of  said  asso- 
y-laws,  as  they  existed  when  the  note  was  made, 
t  as  to  any  rate  of  interest,  but  the  prospectus  con- 
is  and  regulations  of  the  association.  The  illustra- 
the  required  payments  on  a  loan  contained  all  the 
ation.  The  plaintiffs  assert,  and  the  defendant  ad- 
ospectus  formed  a  part  of  the  contract  by  which  the 
shares  was  made.  The  plaintiffs  further  allege,  and 
dmits,  that  shortly  after  the  loan  the  defendant 
,ws  so  as  to,  in  effect,  make  them  conform  to  the  rep- 
le  prospectus.  Sections  7  and  9  of  the  amended  by- 
,  among  others,  as  particulars  in  which  the  amended 
de  to  conform  to  the  prospectus.  The  right  to  the 
:urity  was  based  on  the  subscription  for  shares.  In 
ircumstances  surrounding  the  parties,  the  reference 
e  by-laws  and  in  the  trust  deed  to  the  rules  of  the 
be  held  to  refer  to  the  prospectus,  which  contained, 
s,  the  only  requirement  on  the  subject  of  interest 
h  the  practical  construction  placed  on  this  contract 
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by  the  parties.  For  many  years  after  the  loan  payments  were  made 
in  exact  accordance  with  tlie  requirements  of  the  prospectus.  It  also 
seems  to  accord  with  the  theory  of  both  the  plaintiffs  and  of  the  de- 
fendant. What  is  the  true  construction  of  the  prospectus  as  to  the 
rate  of  interest?  It  there  appears  that  it  was  estimated  that  each 
share  of  stock  would  mature,  or  be  worth  par,  at  the  expiration  of 
six  years  after  the  subscription.  This  was  an  estimate,  and  not  a 
^varranty.  The  illustrations  given  of  the  cost  of  shares  are  based 
on  this  estimate.  The  cost  to  the  borromng  and  to  the  nonborrow- 
ing  shareholder  is  itemized.  The  nonborrowing  shareholder  re- 
ceives the  par  value  of  his  shares  at  maturity,  and  the  shares  are  then 
canceled.  The  borrowing  shareholder  receives  the  par  value  of  his 
shares  at  the  date  of  the  loan,  and  his  shares,  when  matured,  pay  the 
principal  of  the  loan.  Evidently  the  excess  of  all  sums  provided  to 
be  paid  by  the  borrower  over  that  exacted  of  the  nonborrowing  share- 
holder constitutes  the  cost  to  the  borrowing  shareholder  of  the  use 
of  the  money  as  a  loan.  In  the  illustrations-  given,  the  nonborrowing 
shareholder  of  lo  shares,  of  the  par  value  of  $i,ooo,  pays  to  the  asso- 
ciation $7  per  month.  The  borrowing  shareholder,  to  whom  the  par 
value  of  his  stock,  $i,ooo,  has  been  advanced,  pays  $16.25  per 
month  until  his  stock  matures,  when  the  stock  is  applied  in  satisfac- 
tion of  the  loan.  It  is  evident  that  $9.25  per  month  is  what  such 
a  borrowing  shareholder  pays  for  the  use  of  the  money  borrowed,  or 
is  the  interest  paid  on  the  debt.  It  is  true  that  in  the  illustration  the 
monthly  payment  of  $16.25  is  stated  in  two  items.  The  first  item  is 
V^^  of  ^1,000,  less  membership  fee, — $13.75;  second,  the  monthly 
proportion  of  interest  on  $1,000  at  3  per  cent,  per  annum, — $2.50. 
But  the  terms  used  are  immaterial.  The  monthlj**  payment  to  be 
made  by  the  borrower  is  distinctly  stated,  and  it  is  just  $9.25  more 
than  the  monthly  payment  exacted  of  the  nonborrower.  As  stated 
in  End.  Bldg.  Ass'ns,  §  336 : 

"The  t&ct  that  In  some  loans  by  building  asfloclatlons  Interest  upon  tho 
advance  Is  not  reserved  ns  such  can  make  no  difference  In  the  essential  na- 
ture of  the  transaction,  where  Its  eqalvalent  is  adiled  to  the  borrowing  mem- 
ber's stated  contributions,  the  payment  of  which,  thus  Incrrased,  Is  secured 
by  his  mortgage.  Thus,  tf  the  par  value  of  a  share  be  $20(1.  the  monthly 
dues  upon  which,  for  an  Investing  member,  are  $1,  but,  after  he  has  taken  a 
loan  of  ¥200  from  the  association,  become  ¥2,  It  la  evident  that  the  addl- 
ilonal  $1  per  month  exactly  represents  the  Interest  he  would  have  to  iiay, 
at  six  per  cent,  per  annum,  npcin  the  1=200^  whether  It  be  called  'dues,'  inter- 
est* or  'redempttoD  money.*  Oalling  It  by  anoQier  name  does  not  make  It 
another  thing." 

It  is  true,  that  the  plan  of  the  association  is  somewhat  disingenuous- 
ly stated  in  the  prospectus.  It  carefully  avoids  stating  the  actual  rate 
of  interest.  It  was  apparently  prepared  for  the  purpose  of  conceal- 
ing from  the  ignorant  that  a  very  large  rate  of  interest  was  exacted, 
— in  this  case,  over  i  r  per  cent., — and  of  also  concealing  from  such  a 
person  the  fact  that  the  mortgage  required  from  the  borrowing  share- 
holder secured  the  monthly  payments  on  his  stock,  as  weli  as  the. 
principal  and  interest  of  his  loan.  But  the  sums  the  borrower  was 
required  to  pay  were  distinctly  stated.  It  needed  but  a  simple  calcu- 
lation to  ascertain  the  rate  of  interest.    In  the  case  at  bar  it  was  en- 
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t  $17.50  per  month  was  the  requisite  70  cents  per  j 

ock,  and  that  the  remaining^  $23.13  o{  the  required 

iterest  on  the  loan.    Nor  can  any  part  of  the  monthly 

nsidered  as  a  part  payment  of  the  principal  of  the 

n  by  the  illustration,  neither  the  3  per  cent,  annual  I 

le  residue  of  the  monthly  payment,  decreased  in 

nents  were  made.    At  the  maturity  of  the  note  the 

natured,  was  to  be  surrendered  in  payment  of  the 

gh  all  of  the  monthly  payments  had  then  been  made. 

aturity  would  equal  the  lull  amount  of  the  original 

lebt.   Nor  was  it  a  part  of  the  contract  that  any  por- 

:ss  of  the  monthly  payments  of  the  borrowing  over 

5orrowing  shareholder  should  be  considered  as  paid 

:ld.    The  defendant  was  organized  to  do  business  on 

In  the  prospectus  (a  part  of  the  contract  of  subscrip- 
ressly  provided  that  the  profits  arising  from  interest, 
payments  should  be  divided  among  the  shareholders 
and  that  all  members  should  receive  the  same  per 

This  shows  that  there  was  an  equality  of  right  on 
1  shareholder  in  proportion  to  the  shares  held.  In 
linney  occupies  a  twofold  contractual  relation  to  the 
ler  position  as  a  shareholder  is  entirely  distinct  from 
,  borrower.  Association  v.  Price,  169  U.  S.  45-54,  18 
:  L.  Ed.  655.  She  gained  no  advantage  as  a  share- 
n  of  her  character  as  a  borrower.  Her  right  to  an 
the  funds  of  the  company,  and  her  right  on  the 
;r  shares,  was  precisely  the  right  of  any  other  share- 
ed  the  same  number  of  shares.  She  can  only  claim 
her  shares  the  sum  required  of  her  as  a  shareholder, 
rrower.  No  effect  can  be  given  the  attempt  of  the 
adraw  their  stock.  At  the  time  of  this  attempt  the 
natured,  and  was  held  as  collateral  security  by  the 
It:  statute  of  Colorado  forbade  the  conferring  of  such 
ro^pectu*:  of  the  company,  on  the  faith  of  which  the 
i  made,  expressly  provided  that  "members  who  have 
cannot  withdraw  their  shares  until  loans  are  paid." 
.de  by  the  plaintiffs  that  the  stock  be  withdrawn  was 
iient  of  the  loan,  and  embraced  no  offer  to  pay  it. 
ras  fully  paid,  the  defendant  had  a  right  to  insist  that 
he  shares  be  preserved,  and  to  refuse  to  release  the 
n  her  obligation  to  make  future  monthly  payments 
ows  from  what  has  been  said  that  the  plaiiitifTs  have 
the  principal  of  the  loan  made  to  them,  and  that  they 
10  relief  under  their  bill. 

he  defendant,  under  its  cross  bill,  to  a  foreclosure  of 
nust  follow.  More  than  six  years  have  lapsed  since 
ade.  The  debt  has  matured.  Its  maturity  did  not 
e  maturity  of  the  shares.  It  was  estimated  that  the 
5t  mature,  and  the  illustration  given  in  the  prospectus 
s  contemplated  that  the  shares  at  maturity  would  pay 
the  note.    But  the  note  was  payable  absolutely  on 
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or  before  six  years  after  its  date,  and  not  upon  condition  that  the 
shares  had  been  mattired. 

Claim  is  made  by  the  cross  complainant  for  an  attorney's  fee  upon 
the  foreclosure.  This  is  based  upon  the  provision  in  the  trust  deed 
by  which  the  trustee  is  to  be  paid  a  reasonable  counsel  fee  in  case  of 
any  suit  to  which  he  is  a  party.  Such  provisions  are  to  be  strictly 
construed.  The  cross  complainant  gains  no  right  to  a  counsel  fee 
from  the  fact  that  the  trustee  would  have  had  such  a  right,  and  has 
declined  to  act.  Fowler  v.  Trust  Co.,  141  U.  S,  384,  12  Sup.  Ct.  i, 
35  L.  £d.  786.  'Phe  trustee  was  a  representative  of  both  parties,  and 
it  was  reasonable  that  he  shotdd  be  indemnified  for  his  costs,  but  the 
borrowers  did  not  promise  to  pay  the  counsel  fees  of  the  cross  com- 
plainant, and  are  not  liable  for  them.  Payette  v.  Association,  27  III. 
App.  307 ;  Improvement  Co.  v.  Whitehead,  26  111.  App.  609. 

The  cross  complainant  also  prays  a  judicial  sale  of  the  25  shares  of 
stock  pledged  as  security  for  the  debt.  It  is  within  the  power  of  the 
court  to  fix  an  upset  price  on  the  sale  of  these  shares.  In  Association 
v.  Junquist  (C.  C.)  ni  Fed.  645,  Judge  Riner  entered  a  decree  in  a. 
similar  case  in  which  he  directed  that  the  pledged  shares  be  sold  for 
a  price  not  less  than  their  withdrawal  value.  The  present  withdrawal 
v^ue  of  the  25  shares  issued  by  the  defendant  to  Mrs.  Kinney  does 
not  appear,  and,  unless  the  parties  to  the  suit  stipulate  as  to  this 
value,  the  case  will  be  referred  to  the  master  in  chancery,  with 
direction  to  ascertain  it  upon  a  hearing  upon  notice  to  the- parties, 
and  from  evidence  produced  by  them. 

A  final  decree  of  foreclosure  will  be  withheld  until  the  coming  in  of 
the  master's  report. 


In  re  MESSENGILIi. 
{District  Court,  B.  D.  Mortii  Caroline.   JaDuarr  27,  1902.) 

BAXxnOFTOT— COKFOSmOH— ACCBFTAHOK— HaJOBITT  OP  CBKDITOn— DBTBRHI- 

HATION. 

Bankruptcy  Act,  9 12,  declares  that  an  application  for  the  coufirmatloti 
of  a  composition  may  be  filed  In  a  court  of  bankraptcy  after  It  baa  been 
accepted  by  a  majority  In  number  of  all  creditors  whose  claims  have 
been  allowed,  etc.  Held  that,  In  determining  whether  a  majority  have 
accepted  an  offer  of  composition,  an  assignee  of  a  large  number  of 
claims  should  be  counted  as  one  creditor  only,  and  not  as  the  number 
of  creditors  who  have  assigned  claims  to  blm. 

In  Bankruptcy. 

Clifford  &  McLean,  for  bankrupt 

PURNELL,  District  Judge.  The  referee  for  the  Fourth  division 
of  the  district  certifies  the  following  as  having  arisen  in  the  course 
of  the  proceedings  to  consider  a  proposition  of  composition  perti- 
nent to  the  proceedings.  The  facts  are  certified  that  the  creditor 
purchased  several  claims  after  the  debts  had  been  allowed.  No 
pleadings  or  evidence  accompany  the  referee's  certificate.  The  ques- 
tion for  consideration  is  thus  stated: 

"In  determining  whether  or  not  a  majority  of  the  creditors,  whose  claims 
reprsMnt  a  majority  of  the  Indebtedness  of  this  estate  In  bankruptcy,  hav*- 
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ireemeDt  In  writing  to  accept  SO  %  oiler  of  compoaltlon. 
ing,  to  whom  a  lax^  number  of  criedltoni  hare  sold  their 
ed  as  one  creditor,  or  as  tbe  number  who  have  assigned 
The  referee  botds  that  be  should  be  counted  as  one  cred- 
ikrupt  excepted  and  appealed  to  the  district  Judge.  And 
is  certified  to  tbe  judge  for  bis  opinion  thereon." 

ig  decision  of  the  referee  is  affirmed.  Section  12, 
t,  should  be  strictly  construed.  In  re  Rider,  96  Fed. 
ikr.  R.  178.  Where  a  claim  has  been  assigned  after 
owner  alone  can  vote.  In  re  Frank,  Fed.  Cas.  No. 
id,  Bantr.  §  105.    He  is  one  creditor,  holding  sev- 

1  does  not  come  up  in  the  form  required  by  section 
:  bankruptcy  act,  which  requires  all  pleadings  raising 
ct  to  be  verified.  It  is  passed  upon,  but  this  action 
.ken  as  evidence  the  court  is  inadvertent  to,  or  will 
e  provisions  of  the  statute  in  this  respect.  Attention 
specially  called  to  the  statute. 


THE  NORANMOREL 

trtet  Oourt,  E.  D.  Virginia.   January  21,  1902.) 

;rt  to  Stevedore— Independent  Costractoh. 
Qot  liable  to  a  icngshoreman  employed  by  a  stevedore,  en 
contractor,  to  assist  in  loading,  for  injury  caused  by  falling 
ortlona  of  hatch  cover,  because  of  failure  to  have  in  place 
I  the  crossbeams  on  which  such  athwart  portions  rested; 
Ing  been  turned  over  to  the  stevedore,  and  he  having  re- 
s  portions  of  the  batch  cover,  including  the  crossbeams,  and 
;k  without  properly  fastening  them. 
rvE  Appliances. 

of  a  ship  to  a  loogsboreman  in  the  employ  of  a  stevedore, 
elatlve  to  suitable  appliances,  in  the  furnishing  of<  a  boolc 
It  fulfilled  wbers  the  hoolc  la  reasonably  safe  tac  tho  work 


ntosk  and  Theodorick  A.  Williams,  for  libelant, 
lamctt  and  Whitehurst  &  Hughes,  for  claimant. 

District  Judge.  The  libelant,  Richard  Skinner,  a 
was  employed  by  the  South  Atlantic  Export  Com- 
'e  doing  business  as  stevedores,  to  assist  in  loading 
samship  Noranmore  with  flour,  at  the  port  of  Nor- 
9th  day  of  April,  1900.  At  the  time  of  sustaining 
led  for,  the  libelant  was  working  in  the  forecastle 
hip,  and  was  injured  by  the  athwart  portions  of  the 
tiling  in  upon  him.  Said  hatch  cover  consisted  of 
and  at  the  time  of  the  injury  the  middle  section  only 
the  other  portions  thereof  closed  on  account  of  the 
covers  and  sections  to  the  hatch  rested  upon  two 
tending  from  side  to  side,  and  fitting  in  iron  shoes, 
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with  bolts  to  hold  the  beams  in  place.  The  negligence  assigned 
consisted  in  the  failure  of  the  ship  to  furnish  a  safe  place  for  the 
libelant  to  work,  tog:ether  with  safe  and  saitable  appliances  with 
which  to  perform  the  duties  required  of  him;  the  specific  allega- 
tions being  that  the  bolts  holding  the  beams  aforesaid  were  not 
in  place  at  the  time  of  the  injury,  and  that  the  hook  fastening 
into  the  sHng  in  which  the  flour  was  loaded  into  the  hold  was  in  a 
defective  condition,  in  that  it  was  a  protected  hook^  with  the  lip 
or  flange  broken  off,  and  that  in  using  it  by  means  of  a  tackle  op- 
crated  by  the  winch  it  caught  under  the  hisva  supporting  the  cov- 
ers of  the  hatch,  thereby  throwing  the  same  down. 

The  first  question  presented  is  whether  any  liability  attaches  against 
the  steamship  by  reason  of  the  injury,  the  libelant  being  an  employe 
of  the  stevedore,  an  independent  contractor,  in  loading  the  ship. 
Such  liability  clearly  does  not  exist,  unless  there  be  some  excep- 
tional reason  in  this  case  for  holding  the  ship  liable.  The  Indrani, 
41  C.  C.  A.  511,  loi  Fed.  596,  598,  599  (United  States  circuit  court 
of  appeals.  Fourth  circuit),  and  cases  there  cited;  Hughes,  Adm.  18S- 
191.  The  exceptional  causes  of  liability  insisted  upon  are  the  fail- 
ure of  the  ship  to  furnish  a  safe  place  to  work  in,  and  a  suitable 
hook  with  which  to  perform  the  duties  required, — it  being  admit- 
ted that  the  particular  hook  was  tliat  of  the  ship,  and  not  of  the 
stevedore.  The  insecurity  of  the  place  where  the  work  was  being 
performed  arose,  not  from  any  defect  in  the  ship,  or  its  proper 
structural  condition,  but  because  of  the  failure  to  have  in  place  the 
bolts  to  hold  the  beams  upon  which  the  athwart  portions  of  the 
cover  of  the  hatch  rested.  This  failure  cannot  be  imputed,  under 
the  circumstances  of  this  case,  as  negligence  on  the  part  of  the 
ship;  as  the  evidence  conclusively  shows  that  this  ship  had  been 
turned  over  to  an  independent  contractor;  that  on  the  day  and 
night  previous  to  the  injury  all  the  sections  of  the  hatch  cover  and 
the  two  crossbeams  had  been  removed,  in  order  that  the  stevedore 
might  properly  do  the  work  in  hand ;  and  at  7  o'clock  in  the  morn- 
ing on  which  the  injury  was  sustained  at  10  o'clock  the  foreman 
of  the  day  force  of  stevedores,  upon  returning  to  work,  found  that 
the  hatch,  with  the  exception  of  the  middle  sections,  had  been  closed 
by  the  night  force,  and  proceeded  to  use  that  section.  The  ab- 
sence of  the  bohs  through  the  beams  was  patent  and  obvious,  and 
could  have  been  seen  by  the  day  foreman  aforesaid,  or  any  other 
person  observing  the  same.  On  getting  into  port,  the  custom  is 
for  the  ship's  carpenter  to  remove  the  bolts  from  the  hatch  beams, 
and  the  stevedore  in  charge  takes  control.  On  this  occasion  the 
stevedore  had  the  management  and  direction  of  the  hatches,  opened 
and  closed  them,  as  found  desirable  for  the  convenient  dispatch  of 
the  work  to  be  done.  No  liability  arises  against  the  ship  by  reason 
of  the  negligence  of  the  stevedore,  an  independent  contractor,  in 
removfcg  tlie  hatches  and  beams,  or  putting  them  in  place  improp- 
erly. If  negligence  exists  in  this  respect,  the  stevedore,  an  independent 
contractor,  is  liable,  and  not  the  ship.  The  Picqua  (D.  C.)  97  Fed. 
649.  651 ;  The  Auchenarden  (D.  C.)  100  Fed.  895;  The  Willowdtme 
(D.  C.)  103  Fed.  678;  The  Aldborough  (D.  C.)  io6  Fed.  9a 
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ler  or  not  the  hook  in  question  was  defective,  and 
t  that  caused  the  injui^  to  libelant,  considerable  evi- 
en,  including  that  of  the  foreman  of  stevedores,  on 
e  libelant,  who  testified  that  he  called  the  attention 
Hcer  of  the  ship  to  its  condition  when  working  in 
iway  the  day  before  the  accident.  Whether  any  lia- 
rainst  the  ship,  arising  from  the  use  of  this  hook  by 

may  be  doubted  (The  Mary  Stewart  [D.  C]  lo  Fed. 
;o  [C,  C]  31  Fed.  574),  though  it  is  unnecessary  to 

question  in  this  case.  While  it  is  true  the  hook  was 
liances  of  the  ship,  it  seems  tliat  the  stevedore  should 
I  his  own  tackle,  which  he  failed  to  do.  But,  be 
i  the  ship's  liability  what  it  may,  and  placing  the  case 
rorable  hght  to  the  libelant,  that  is,  treating  it  as  the 
lip  to  furnish  the  appliances,  and  making  it  liable 

0  do,  under  the  facts  in  this  case,  as  viewed  by  the 
ant  would  nevertheless  not  be  entitled  to  recover,  as 
appears  from  the  evidence  that  the  hook  used  was 
;  and  suitable  for  the  work  then  engaged  in.  It  was 
nch  a  hook  as  was  in  general  use  in  this  and  other 
purpose  of  loading  ships;  the  evidence  being  that 
as  an  open  hook  is  preferable  to  a  protected  one; 
larticular  hook,  a  protected  hook,  with  the  Hp  out, 
Hy  the  same  as  an  open  hook.   It  is  true  that  the 

1  to  show  that  to  some  extent  there  was  a  slight  dif- 
lone  appreciable.  The  measure  of  duty  required  of 
•nishing  appliances  is  not  that  all  the  latest,  the  most 
ndeed,  the  best  appliances  that  can  be  had,  shall  be 
as  are  reasonably  safe  for  the  purpose  of  the  particular 
3t  expected  that  appliances  can  or  will  be  furnished, 
if  which  an  accident  may  not  happen,  but  those  from 
:ercise  of  proper  care  and  caution  on  the  part  of  persons 
)  injury  will  likely  result.  Shear.  &  R.  Neg.  §  92; 
oad  Co.,  100  U.  S.  213,  218,  25  L.  Ed.  612;  Railroad 
els,  107  U.  S.  454,  459,  460,  2  Sup.  Ct.  932,  27  L.  Ed. 
Co.  v.  O'Brien,  161  U.  S.  451,  457,  16  Sup.  Ct.  618,  40 
he  hook  used  was  reasonably  safe  for  the  work  in  hand, 
lip  exercised  proper  care  and  caution  in  supplying  the 
lid  not  be  held  liable  for  an  accident  to  those  handling 
when  such  accident  would  not  have  happened  but  for 
of  others,  for  whom  the  ship  was  not  responsible,  in 
Lstening  and  keeping  in  place  the  beam  to  the  hatch- 

-om  what  has  been  said,  that  the  \\be\  should  be  dis- 
a  order  may  be  accordingly  so  entered. 
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UNrm>  STATES  T.  PHE3EM AN  et  tL 


(District  Court.  D.  Washington,  N.  D.   January  13.  1902.) 


L  EMiREnT  Domain— Daxagks — Etidbkck— ADHissiBiLrrr. 

On  an  Issue  aa  to  the  damages  sustained  by  owners  of  property  tab«n 
by  the  government  in  condemnation  proceedings,  evidence  showing  the 
price  fixed  by  agreement  and  paid  by  the  government  for  an  adjoin- 
ing tract  severaJ  years  back  should  be  excluded,  as  Ukdy  to  be  mla- 
leadJng. 

i.  Bamb— iRSPKcnoN  or  Profkbtt  bt  Jdrt — Misconduct. 

In  a  condemnation  proceeding,  where  the  Jury  Impaneled  to  assess  Oia 
damages  takoi  to  view  die  land,  the  fact  alone  that  they  were 
also  conducted  over  adjoining  property  was  not  ground  for  setting  aside 
their  verdict  where  It  did  not  appear  that  they  were  misinformed  as 
to  the  identity  of  the  land,  or  that  there  was  any  intentional  miscon- 
duct on  the  part  of  the  engineer  accompanying  them. 

8.  Same — Sbttcko  Asidb  Vkrdiot— Powkk  op  Court. 

The  statutes  of  the  state  of  Washington,  respecting  condemnation 
proceedings  prescribe  a  special  procedure  distinct  from  the  practice  in 
civil  actions,  and  the  provisions  of  the  dvil  practice  act  autiiorlzlng 
courts  in  wliicb  actions  are  tried  to  set  aside  verdicts  for  error  lit  as- 
sessment of  damages  are  not  at^llcable,  and  do  not  authorise  tbe  same 
courts  to  grant  new  trials  In  condenmatitm  cases. 

1.  Bams. 

2  Balllnger'8  Ann.  Codes  As  St  Wash.  S  0616  et  seq..  relating  to  con- 
demnation proceedings,  does  not  In  express  terms  nor  by  any  fair 
implication  authorize  a  court  of  original  jurisdiction  to  set  aside  tbe  Ter> 
diet  of  tbe  Jury  for  error  In  assessmmt  of  damages  or  to  grant  a  new 

trial. 


The  laws  of  Washington  reqnirlng  the  compensation  to  be  paid  to 
an  owner  of  property  condemned  for  public  use  to  be  determined  by  a 
Jury,  by  authorizing  an  appeal  and  specially  conferring  power  on  the 
appellate  court  tot  paaa  on  the  justness  of  tfas  award.  In  effect  doilas 
tbe  right  of  a  court  of  original  jurisdiction  to  set  aside  the  Just's  ver^ 
diet 

&  Sahb— CoxsTrrcnoNAUTT  of  Statdtb  Allowins  Apprau 

The  statute  of  Washington  relating  to  condemnation  proceedings,  in 
so  far  as  It  authorizes  an  appeal  to  the  supreme  court  of  tiie  state  and 
^powers  that  court  to  consider  the  JustBess  of  the  compensation  award- 
ed, is  constitutional  whether  or  not  the  provision  authorizing  the  court 
to  determine  finally  tbe  compmsation  Is  Invalid,  the  provisions  being: 
separaUei 

E.  E.  Cushman,  Asst.  U.  S.  Atty. 

Sachs  &  Hale,  Tucker  &  Hyland,  R.  E.  Moody,  A.  R.  Coleman, 
W.  W.  Felger,  and  A.  W.  Buddress,  for  defendants. 

HANFORD,  District  Judge.  This  proceeding  was  instituted  by 
the  government  of  the  United  States  for  the  purpose  of  appropriat- 
ing a  number  of  lots  and  parcels  of  land  required  by  the  govern- 
ment for  military  purposes,  and  to  enlarge  Ft  Worden.  A  special 
venire  was  issued  for  jurors,  from  whom  I2  were  selected  and  im- 
paneled in  the  usual  manner  of  selecting  jurors,  and  sworn  to  de- 
termine all  disputed  questions  of  fact  as  to  ownership  of  the  prop- 
erty, and  fix  the  valuation  thereof,  and  assess  any  damages  result- 
ing  to  the  owners  from  the  taking  of  their  property.  As  provided, 
by  tbe  act  of  congress  authorizing  the  condemnation  of  land  re— 


s. 


Saub. 
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Scations  (see  i  Siipp.  Rev.  St.  [2d  Ed.]  pp.  601,  780), 
5  were  conducted  as  near  as  practicable  according  to 
prescribed  by  the  laws  of  this  state.  On  the  trial 
t  and  the  jury  there  was  no  controversy  as  to  the  own- 
roperty,  and  the  jury  was  required  only  to  determine 
assess  the  damages.  Witnesses,  including  business 
ownsend,  were  called  on  the  part  of  the  g-overnment, 
he  owners,  who  gave  their  estimates  of  the  value  of 
f  the  improvements  thereon,  and  the  court  and  jury 
nises  for  the  purpose  of  viewing  the  same,  and,  after 
le  court  rooin,  arguments  were  made  to  the  jury  by 
mting  all  the  parties,  and  the  case  was  submitted  to 
Qstructions  by  the  court  that  they  were  to  determine 
value  at  the  present  time  of  the  land  sought  to  be 
1  the  improvements  thereon,  and  assess  damages  in 
the  owners  who  were  shown  by  the  evidence  to  have 
by  the  taking  of  their  property,  and  afterwards  the 
nto  court  a  separate  verdict  as  to  each  of  the  different 

i  of  land  appropriated.  Compared  with  the  estimates 
he  witnesses  on  the  part  of  the  government,  the  sums 
ist  and  reasonable,  but,  measured  by  the  testimony 
the  defendants,  the  sums  awarded  are  in  some  in- 
uch  below  the  reasonable  value.   The  defendants  are 

ii  the  verdicts,  and  have  moved  the  court  to  set  the 
grant  a  new  trial  on  a  number  of  specified  grounds, 

y  disregarding  legal  verbiage,  may  be  resolved  into 

(i)  Error  in  law  committed  by  the  court  on  the  trial 
ridence  offered  by  the  defendants  to  prove  the  price 
mds,  which  was  fixed  by  agreement,  and  was  paid 
lent.  (3)  Misconduct  on  the  part  of  a  superintending 
:  employment  of  the  government  at  the  time  the  jury 
view  the  premises,  in  this:  that  said  engineer  con- 
^  to  and  upon  lands  other  than  the  land  to  be  con- 
irror  in  the  findings  of  the  jury,  in  this:  that  the 
by  their  verdicts  are  inadetjuate,  and  not  sufficient  to 
compensation  for  the  property  taken, 
lich  a  purchaser  pays  for  one  piece  of  property  is  not 
I  by  which  to  determine  the  value  of  an  adjoining 
ears  after  the  transaction,  for  the  reason  that  the 
;  purchaser,  the  disposition  of  the  vendor,  and  peculiar 
and  conditions  may  be  such  as  to  oblige  a  purchaser 
evere  exactions  in  order  to  consummate  a  purchase 
Therefore  evidence  of  a  particular  transaction  is 
leading  unless  all  the  circumstances  and  conditions  arc 

it  is  not  practicable  for  parties  to  be  ready  on  the 
:e  witnesses  to  explain  transactions  not  involved  in 
was  for  this  reason  that  the  court  excluded  the  tes- 

by  the  defendants,  and  I  believe  now,  as  I  believed 
it  the  evidence  was  incompetent.  It  is  not  shown  by 
iled  that  the  jury  were  misinformed  with  respect  to 

the  land  to  and  upon  which  they  were  conducted 
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It  was  fair  to  all  parties  that  the  jury  should  have  an  opportunity 

to  see  the  land,  and  the  mere  circumstance  of  their  being  conducted 
over  adjoining  property  would  not  necessarily,  nor  probably,  be 
prejudicial  to  the  defendants.  The  intelligence  and  good  sense  of 
jurymen  must  be  appealed  to  when  they  are  called  upon  to  deter- 
mine questions  of  value  and  assess  damages;  and  an  opportunity 
to  see  the  property  which  is  the  subject  of  controversy,  and  also  to 
see  and  compare  other  property  in  the  immediate  vicinity,  cannot 
reasonably  be  presumed  to  have  diminished  the  knowledge,  experi- 
ence, and  common  sense  which  qualifies  jurymen  to  discbarge  their 
functions  in  cases  of  this  character.  I  do  not  think  there  was  any 
intentional  misconduct  on  the  part  of  the  engineer,  nor  that  any 
error  which  he  may  have  committed  in  conducting  the  jury  justifies 
a  suspicion  tliat  the  land  condemned  was  appraised  lower  than  it 
would  have  been  if  the  jury  had  not  been  permitted  to  see  other 
land  contiguous  thereto.  I  adhere  to  the  ruling  made  by  this  court 
in  the  case  of  U.  S.  v.  Tennant  (D.  C.)  03  Fed.  613,  to  the  effect 
that  in  condemnation  cases  in  this  state  the  law  does  not  authorize 
the  court  of  original  jurisdiction  to  set  aside  the  verdict  of  a  jury 
on  the  ground  that  the  appraisement  was  erroneous  or  unfair.  Up- 
on a  re-examination  of  the  question  I  am  confirmed  in  the  opinion 
that  the  statutes  of  this  state  as  expounded  by  its  supreme  court 
prescribe  a  special  and  peculiar  mode  of  procedure  distinct  from 
the  practice  in  civil  actions.  Therefore  the  provisions  of  the  civil 
practice  act  authorizing  courts  in  which  actions  are  tried  to  set  aside 
verdicts  for  error  in  assessment  of  damages  are  not  applicable, 
and  do  not  authorize  the  same  courts  to  grant  new  trials  in  con- 
demnation cases.  See  Railway  Co.  v.  O'Meara,  4  Wash.  17,  29 
Pac.  835;  Tacoma  v.  State,  4  Wash.  64,  29  Pac  847;  Long  v. 
Billings,  7  Wash.  267,  34  Pac.  936;  Western  American  Co.  v.  St. 
Ann  Co.,  22  Wash.  158,  60  Pac.  158.  The  act  prescribing  a  special 
method  of  procedure  in  condemnation  cases  (section  5616  et  seq., 
2  Ballinger's  Ann.  Codes  &  St.  Wash.)  does  not  in  express  terms, 
nor  by  any  fair  implication,  authorize  the  court  to  set  aside  the 
verdict  of  a  jury,  nor  to  grant  a  new  trial ;  and,  as  the  law  prpviding 
for  new  trials  in  civil  actions  does  not  apply,  there  is  no  statute  giv- 
ing the  court  power  to  grant  a  new  trial.  If  the  court  has  the  power, 
it  exists  not  by  virtue  of  any  statute,  but  because  it  is  necessarily- 
one  of  the  inherent  powers  of  the  court.  I  believe  that  the  court  has 
inherent  power  to  correct  its  own  errors,  but  by  the  constitution 
and  laws  of  this  slate  the  compensation  to  be  paid  to  the  owner 
of  property  condemned  fdr  public  use  must  be  determined  by  the 
verdict  of  a  jury ;  and  if  a  jury  errs  in  assessing  damages  the  law 
does  not  confer  upon  the  court  of  original  jurisdiction  power  to  cor- 
rect the  error,  nor  leave  the  court  free  to  exercise  any  inherent  and 
unnamed  power  to  resubmit  the  case  to  a  second  jury,  but  allows 
an  appeal  to  the  supreme  court  of  the  state,  and  provides  that  the 
propriety  and  justness  of  the  award  shall  be  for  the  omsideration 
of  the  appellate  court;  and  I  hold  that  by  authorizing  an  appeal 
and  specially  conferring  power  upon  the  appellate  court  to  ^ss 
upon  the  propriety  and  justness  of  the  award  the  legislature  in  effect 
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right  of  the  court  of  original  Jurisdiction  to  interfere 
t  of  a  jury. 

ed  on  the  part  of  the  defendants  that  a  statute  author- 
Hate  court  to  determine  finally  the  amount  to  be 
mpensalion  for  property  condemned  to  public  use 
section  i6*  art*  i>  of  the  constitution  of  the  state  of 
ad  to  the  seventh  amendment  of  the  constitution  of 
tes.  It  does  not  help  their  side  to  argue  tliat  the  act 
ire  is  unconstitutional.  Its  provisions  are  separable, 
nust  uphold  the  validity  of  the  statute  as  to  all  of  its 
;h  are  not ,  repugnant  to  the  constitution,  and  only 
^articular  provisions  which  are  repugnant ;  and  this 
:ar  as  it  authorizes  an  appeal  to  the  supreme  court 
Wailiington,  and  in  so  far  as  it  authorizes  tha^  court 
;  propriety  and  justness  of  the  amount  of  compensa- 
y  a  verdict,  is  not  unconstitutional,  and  it  confers  the 
3on  an  appellate  tribunal  which  the  defendants  are 
iirt  to  exercise  without  statutory  authority.  If  the 
cannot,  by  its  decree,  increase  or  reduce  the  amount 
n  without  violating  the  constitution,  then  a  serious 
arise  as  to  the  proper  method  and  means  by  which 

exercise  its  power  to  pass  upon  the  propriety  and 

of  the  award.  Upon  that  question  this  court  does 
icpress  any  opinion.    It  is  enough  to  say  that  the 

may  be  encountered  in  the  appellate  court  may  or 
surmountable,  but  it  is  safe  to  assume  that,  if  the 

a  new  trial  exists  at  all,  it  belongs  to  the  tribunal  to 
d  parties  who  may  have  grounds  for  disputing  the 
ustness  of  the  amount  of  damages  awarded  to  them 
uthorized  to  appeal.  The  national  government  does 
imit  this  controversy  to  the  decision  of  the  supreme 
ite,  but  there  is  an  appellate  court  to  which  tlie  case 
:d ;  and,  as  congress  has  adopted  the  procedure  pre- 
e  laws,  the  practice  of  the  appellate  court  as  well  as 
:  be  governed  thereby,  and  the  parties  must  be  con- 
rerdicts  unless  they  can  be  avoided  by  the  judgment 

led. 


THE  LAUREL, 
rt  Court  D.  Washington,  N.  D.   Pebraary  8, 1902.) 

OATIOH— MaHITIME  CONTRACT. 

lent  by  which  one  of  the  parties  undertakes  the  responsl- 
Igating  a  vessel  on  the  ocean  and  brlu^^iuK  her  back  to  hw 
IT  ft  stipulated  compensation  Is  essentially  a  maritime  con- 

CT  TO  BlCPU)T  Master— Breach— Damages— LrKN. 
ter  plaintiff  had  contracted  to  take  charpe  of  a  vessel  ai 
before  he  commenced  performance,  the  owner  refused  him 
ment,  plalntlCT  has  no  lien  on  the  vessel  to  secure  hfa 
sncli  toeach  of  contract,  either  under  the  maritime  law. 
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which  gives  no  Uen  to  a  master  for  his  wages,  or  ttndeF  2  Balllnger** 
Ann.  Codes  &  St  Wash.  {  6953,  which  gives  a  Hen  only  for  service* 
rendered  on  board,  and  for  Donpwformance  or  malperformance  of  m 
contrtct  for  the  transportation  of  pasMnsera  or  pn^ertr. 

In  Admiralty. 

Libel  to  recover  damages  for  breach  of  a  contract  by  which  the  libelant 
was  eugaged  to  serve  as  master  of  the  schooner  lAurel  on  a  Bshlng  voyage, 
the  allegations  being  that  a  contract  was  fully  agreed  to,  and  that,  after 
the  libelant  had  entered  upon  the  performance  thweof.  It  was,  without  hi» 
consent  repudiated  by  the  owner  of  the  vessel;  that  by  bla  engagement 
he  mlsaed  opportunities  of  gtAas  as  master  of  other  Oshlng  vessels,  and  baa 
been  deprived  of  employment  In  bis  profession  during  the  fishing  season  of 
the  year  1900.  Heard  on  exceptions  to  the  libel  alteBlng  that  the  contract 
Is  not  a  maritime  contract 

James  M.  Epler,  for  libelant. 
Preston  &  Bell,  for  claimant. 

HANFORD,  District  Judge.  Th«  ground  alleged  for  the  excep- 
tions is  not  well  chosen.  An  agreement  by  which  one  of  the  i^rties 
undertakes  the  responsibility  of  navigating  a  vessel  on  the  ocean  and 
bringing  her  back  to  her  home  port  for  a  stipulated  compensation 
is  essentially  a  maritime  contract, — that  is  to  say,  it  contains  all  the 
essential  elements  of  a  maritime  contract, — and  no  good  reason  has 
ever  been  given  for  excepting  it  from  the  class  of  contracts  which  in 
law  are  denominated  maritime  contracts.  I  am  bound  to  decide, 
however,  that  a  suit  in  rem  for  the  cause  stated  in  the  libel  cannot  be 
maintained,  for  the  reason  that  the  law  does  not  entitle  the  libelant 
to  a  lien  upon  the  vessel  It  is  settled  by  the  determinations  of  the 
courts  in  this  country  tliat  the  general  maritime  law  does  not  subject 
a  ship  to  a  lien  for  the  wages  of  her  master.  19  Am.  &  Eng.  Enc  Law 
(2d  £d.)  1 1 16.  As  a  lien  does  not  attach  for  wages  earned,  a  fortiori 
there  can  be  none  for  an  unliquidated  claim  for  damages  against  the 
employer  for  breaking  a  contract  to  hire.  The  statutes  of  this  state 
make  all  boats  and  vessels  liable  "for  services  rendered  on  board,'* 
without  any  exception,  and  in  my  opinion  entitle  a  master  as  well  as 
mariners  subordinate  to  him  to  a  lien  for  wages  earned  by  services 
actually  rendered ;  but  the  rule  of  strict  construction  applies,  and  the 
courts  have  no  right  to  extend  the  law  so  as  to  confer  a  lien  for  dam- 
ages  claimed  for  brea^  of  an  unperformed  contract.  The  same  sec- 
tion  of  the  Code  gives  a  lien  upon  a  vessel  for  nonperformance  or 
malperformance  of  a  contract  for  the  transportation  of  passengers 
or  property.  2  Ballinger's  Ann.  Codes  &  St.  Wash.  §  5953.  These 
provisions  clearly  indicate  the  limitations  of  the  statute.  In  one 
case  a  lien  is  given  "for  services  rendered."  This  excludes  demands 
based  upon  any  other  ground  than  services  rendered.  The  other 
gives  a  lien  for  nonperformance  of  a  contract  for  transportation  of 
passengers  or  property,  and  this  excludes  every  other  kind  of  con- 
tract from  consideration. 

For  the  reasons  above  stated,  I  direct  that  a  decree  be  entered 
dismissing  the  case,  and  awarding  costs  to  the  claimant  against  the 
Hbclaat  and  the  sureties  upon  his  stipulation. 
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Ko.  034. 

Costs— CoNTOBMiTY  to  Local  Practice. 
Act  Feb.  26,  1853  (10  Stat  161),  the  taxation  of  costs  Id  tbe 
rta  In  the  rarlous  districts  conformed  to  the  practice  of  the 
Ich  the  district  was  situated,  and  the  same  since  Its  enactment; 
itns  of  costs  not  specially  covered  thereby. 
ETiox  OP  Court. 

e  federal  courts  In  taxing  costs  are  to  follow  the  local  prac- 
t  so  far  as  modified  by  statute  or  by  speetnl  nanges,  they 
rar  bound  thereby  as  to  be  embarrassed  In  doins  Justice. 

I8EB  OS'  AUDITOItBHlP— MaSSACUUBETTS  PuACTICU. 

S  to  the  practice  In  Massachusetts,  the  taxable  expenses  of 
ihlp  are  all  charged  on  the  defeated  party,  except  so  far  as 
le  public  authorities. 

Bring  the  opening  of  this  case  the  court  of  Its  own  motion, 
ty  objecting,  dii^cliarged  the  Jury  and  appointed  an  auditor, 
nmlng  in  of  his  report  plaintiff  moved  to  amend  his  writ  so 
ace  all  matters  which  he  maintained  were  within  the  scope 
ortt  and,  his  motion  being  disallowed,  submitted  to  a  dis- 
3.  Afterwards  each  party  paid  one-half  of  the  auditor's 
that,  under  the  circumstances,  no  part  of  the  fee  paid  by 
r  should  be  taxed  in  his  favor  against  the  other. 
S88  Fees. 

leral  rule,  the  fees  of  witnesses  appearing  before  an  auditor 
igalnst  the  losing  party. 

PICATB  OF  WlTKESS — AFFIDAVIT. 

:  witness'  fees,  the  certificate  of  the  witness  in  the  usual  form 
.cie  sufficient  without  an  affidavit 

Frepaymknt — Necessity. 
ificate  of  the  witness  need  not  show  that  bis  fees  hove  been 
lid  by  the  successful  party,  but  they  may  be  taxed  against 
lotwithatandlng.  the  successful  party  being  alone  liable  for 


ears  &  Ogden,  for  plaintiff, 
orndike  &  Palmer,  for  defendants. 

,  Circuit  Jtidge.  The  plaintiff  has  requested  us  to  re- 
's taxation  of  costs.  The  questions  relate  to  one-half 
r's  fee  of  $1,515,  and  the  travel  and  attendance  of  wit- 
ttended  betore  him.  The  manner  in  which  the  auditor 
1  appears  Ijy  the  following  extract  from  the  record: 

I  by  the  plalntllT  to  the  second  Jury.  After  hearing  the  open- 
I,  neltb«  party  objecting,  the  court  discharges  the  Jury  from 
LppolntB  Frederick  Dodge,  Esq.,  auditor,  with  liberty  to  malce 
lings,  and  orden  that  attendance  of  counsel  before  the  au- 
re^uded  the  same  as  attendance  in  open  court  before  this 
t  the  •udlt(»'a  report  be  filed  on  or  twfcre  the  ISth  day  of 

:oniing'  in  of  the  report,  the  plaintiff  moved  to  amend 
le  ptu'pose  of  covering  all  matters  which  he  maintained 
:he  scope  of  the  auditor's  findings.  This  motion  was 
Fhereupon  the  plaintiff  submitted  to  a  discontinuance. 
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which  carried  costs  to  the  defendants.  Afterwards  one-half  of  the 
auditor's  fee  was  paid  by  the  plaintiff.  The  defendants,  having  also 
paid  one-half,  claim  that  the  same  should  be  taxed  in  their  favor, 
as  well  as  the  travel  and  attendance  of  their  own  witnesses  before 
the  auditor,  in  accordance  with  the  usual  certificate,  signed  by  the 
witnesses  and  filed  with  the  clerk. 

Both  of  these  items  were  allowed  by  the  clerk.  There  can  be  no 
question  that  the  clerk's  taxation  is  in  all  respects  In  accordance 
with  the  ordinary  practice  in  this  circuit,  and  that  it  must  be  con- 
firmed, unless  the  court  can  exercise  discretionary  powers  with  ref- 
erence to  taxing  the  compensation  of  an  auditor,  and  of  the  travel 
and  attendance  of  the  witnesses  incidental  to  the  hearing  before  him. 

Many  propositions  have  been  submitted  by  the  plaintiff,  but  they 
are  all  resolved  by  the  few  which  we  will  state.  Prior  to  the  act 
of  February  26,  1853  (10  Stat.  i6i},  which  is  now  scattered  through 
the  Revised  Statutes,  the  taxation  of  costs  between  party  an4  party 
in  civil  suits,  in  the  various  districts,  conformed  to  the  practice  of 
the  state  in  which  the  district  was  situated.  The  Baltimore,  8  Wall. 
377,  390,  391,  19  L.  Ed.  463.  Since  its  passage,  and,  especially, 
since  the  decision  in  1867  in  Nichols  v.  Brunswiclc,  3  Cliff.  88,  90,  91, 
Fed.  Cas.  No.  10,239,  and  in  i86g  in  Jordan  v.  Woolen  Co.,  3  Cliff. 
239,  243,  Fed.  Cas.  No.  7,516,  the  practice  in  this  circuit  has  been 
uniformly  the  same  as  it  was  before  the  act  of  1853,  except  so  far 
as  in  terms  restricted  by  that  statute.  It  seems  to  have  been  ac- 
cepted that  the  act  of  1853  was  intended,  not  to  cover  the  entire 
subject-matter,  but  merely  to  obviate  some  uncertainties,  and  to 
prevent  the  continuance  of  certain  irregularities,  among  which  was 
the  allowance  of  counsel  fees  in  admiralty  cases,  as  early  approved 
by  the  supreme  court.  Consequently,  for  all  items  of  costs  not  spe- 
cifically covered  by  the  act  of  1853,  we  must  look  primarily  to  the 
practice  of  the  local  courts. 

It  is  to  be  remembered,  however,  that  the  general  rule  in  the 
federal  courts  arose  from  the  provisions  of  what  is  now  section  914 
of  the  Revised  Statutes,  adopting  the  practice  of  state  courts  of 
record.  But  this  section  provides  only  that  the  practice  in  the  fed- 
eral courts  shall  conform  "as  near  as  may  be"  to  that  of  the  local 
tribunals.  It  is  also  to  be  remembered  that  the  whole  subject  of 
taxation  of  costs,  except  so  far  as,  in  terms  directed  by  statute,  is 
controlled  by  usage,  and  that  all  statutes  are  assumed  to  be  em- 
bedded in  that  usage.  It  would  be  impracticable  to  take  up  items 
of  costs  and  dispose  of  them  theoretically,  without  regard  to  the 
reasonable  and  actual  limitations  arising  from  the  usages  of  the 
courts,  without  thereby,  establishing  rules  which,  under  some  cir- 
cumstances, would  render  costs  so  burdensome  as  to  be  compara- 
tively ruinous.  Consequently,  while,  on  the  one  hand,  we  are  to 
follow  the  local  practice,  except  so  far  as  it  has  been  modified  by- 
statute  or  by  special  usages  of  this  court,  we  are  not  required  to 
hold  ourselves  so  far  bound  by  it  as  to  embarrass  us  in  doing  jus- 
tice between  parties.  We  could  not  freely  accomplish  this,  and 
should  unduly  hesitate  in  instituting  incidental  proceedings  of  our 
own  motion,  if  thereby  we  might  burden  too  heavily  one  party  or 
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this  particular  case  these  considerations  cannot  be 

ing  that  the  extract  which  we  have  made  from  the 
hat  neither  party  objected  to  the  appointment  of 
t  it  is  apparent  that  the  appointment  was  the  act 

its  own  motion.  It  follows  that  it  made  the  ap- 
in  the  interest  of  either  party,  but  for  its  own  relief. 

conceded  that  the  court,  in  thus  appointing  an  au- 

motion,  on  the  opening  of  the  trial  to  the  jury,  pro- 
pparent  state  of  the  case,  by  which  it  may  have  been 
in  truth  it  may  have  been  that,  notwithstanding  the 
at  such  an  appointment  was  necessary  to  the  orderly 
it,  the  fact  was  otherwise,  and  the  case  might  have 
i  without  involving  the  parties  in  the  costs  incident 
nuch  more  clear  that  the  charges  connected  with  the 
er  such  circumstances  arose  from  the  attempt  of  the 
tself  than  from  any  act  of  either  party  of  that  class 
f  casts  upon  it  the  entire  costs  of  litigation  in  the 
■oves  futile.  Therefore,  under  the  circumstances  of 
lot  clear  that  there  is  any  equity  which  should  cast 
jf  the  auditorship  on  either  party.  The  condition  is 
Terent  from  what  it  would  have  been  if  the  losing 
:d  for  the  appointment  of  the  auditor,  or  if  there 
,  and  he  had  there  used  his  report. 

no  question  that,  in  the  practice  of  the  local  courts 
ts,  the  taxable  expenses  of  an  auditorship  are  all 
he  defeated  party,  except  so  far  as  they  are  borne 
ithorities.  Pub.  St.  c.  159,  §§  51-55.  In  view  of  the 
ditor  in  the  present  case  was  given  liberty  to  make 
ngs,  it  may  be  that  he  did  not  come  strictly  uithin 
idependently  of  any  statute,  the  ordinary  local  rule 
;  losing  party  with  the  taxable  expenditures  arising 
ing.  Therefore,  ordinarily,  that  rule  should  govern 
is  district;  but,  looking  at  the  other  considerations, 
y  justly  follow  Mr.  Justice  Story,  who  in  Whipple  v. 
Co.,  3  Story,  84,  86,  Fed.  Cas.  No.  17,515,  divided 
1  the  parties  the  cost  of  a  survey  ordered  by  the 
so,  under  the  ordinary  local  rule  in  Maine,  in  which 
se  was  pending,  would  have  been  borne  entirely  by 
y.  Consequently,  inasmuch  as  each  party  in  the 
s  already  paid  one-half  of  the  fees  of  the  auditor,  we 
ar  as  that  item  is  concerned,  no  part  thereof  is  to  be 
of  either  against  the  other. 

e  witnesses  before  the  auditor  are  concerned,  it  is 
e  ordinary  rule  that  their  fees  follow  that  of  the 
e  taxed  against  the  losing  party.  Inasmuch  as  the 
LIS  does  not  show  under  what  circumstances  these 
called,  it  is  impossible  for  us  to  say  that  there  are  any 
class  which  we  have  explained  in  connection  with 
Luditor,  or  any  other  equities  which  woidd  authorize 
om  the  ordinary  rule.    Moreover,  the  objection  to 
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the  allowance  of  the  witness  fees  is  based  on  only  two  propositions,— 
one  that  the  certificate  in  this  case,  which  is  in  the  usual  form, 
should  have  been  supported  by  an  affidavit,  and  the  other  that  the 
certificate  does  not  show  that  the  witnesses  have  been  paid  their 
fees.  So  far  as  the  first  objection  is  concerned,  it  has  been  settled 
in  Massachusetts,  longer  than  the  memory  of  man  runneth  to_  the 
contrary,  that  a  certificate  in  this  form  is  prima  facie  sufficient. 
Cook  V.  Holmes,  i  Mass.  29s;  Howe,  Prac.  332.  The  certificate 
never  shows  that  the  witness  has  been  paid.  There  is  no  necessity 
that  it  should,  because,  whether  paid  or  not,  the  witness  has  no 
daim  at  law  against  the  losing  party  after  the  allowance  of  his  fees. 
Moreover,  in  a  case  involving  a  successful  litigant  of  moderate  means 
in  large  expenditures,  it  is  not  impossible  that  recovery  of  witness 
fees  from  the  losing  party  may  be  necessary  in  order  for  him  to 
make  payment  thereof^  However  this  may  be,  the  clerk's -allowance 
of  the  fees  on  the  certificate  filed  is  in  accordance  with  the  practice 
of  more  than  a  century,  and  cannot  now  be  questioned.  The  mere 
fact  that  section  983  of  the  Revised  Statutes  uses  the  word  *'paid" 
is  not  to  be  unreasonably  construed,  as  intended  to  establish  a  new 
and  stringent  rule  in  this  regard.  So  far  as  the  losing  party  is  con- 
cerned, the  fees  are  paid  in  law,  because  they  stand  in  such  position 
that  the  winning  party  alone  is  liable  for  them.  On  the  whole, 
while  the  clerk  is  directed  to  revise  the  taxation  so  far  as  to  dis- 
allow the  amount  paid  by  the  defendants  on  account  of  one-half 
of  the  auditor's  own  fees,  his  taxation  must  stand  in  all  other  re- 
spects. 

Inasmuch  as,  with  reference  to  the  item  which  the  clerk  is  thus 
directed  to  disallow,  the  defendants  claim  to  stand  on  a  strict  legal 
light,  they  will  be  entitled  to  a  writ  of  error,  as  explained  by  the 
court  of  appeals  f9r  this  circuit  in  The  City  of  Augusta,  25  C.  C  A. 
430,  80  Fed.  297,  303.  Therefore,  on  the  comine  in  of  the  revised 
taxation,  the  defendants  will  be  entitled  to  have  avowed  a  bill  of  ex- 
ceptions so  far  as  our  ruling  is  adverse  to  them. 


I.  M0RTGAGK8— pRiORiTT  OF  Record- Failure  to  Rrcord— Effect. 

Under  Rev.  St  N.  J.  p.  2106,  S  22,  providing  that  a  mortgage  sball  be 
void  against  a  anbsequent  bona  flde  mortgagee  for  a  valuablo  coosldara- 
tloD  witboQt  notice,  a  party  asserting  priority  for  a  mortage  recorded 
after  the  recording  of  a  snbseqnent  mortgage  must  prove  ttaat  the  sob- 
seqnent  mortgagee  did  not  pay  a  valuable  consideration,  or  that  at  th* 
time  of  taking  ttie  mortgage  he  had  notice  of  the  prior  mortgage, 

9.  Bua — BuSSBQUBNt  MOBTGAOB— Notice  —  CQK8IDBBATI0B—£vU>KMCB—SDr- 
VICIBMGT. 

In  an  action  demanding  that  a  mortgage  be  a  prior  lien  to  a  mortgage 
subsequently  executed,  but  recorded  before  the  former  mortgage,  tb» 
mort^rneor  testifled  that  he  did  not  Inform  the  snbseqnent  mortgagee  of 
the  existence  of  the  prior  mortgage.  The  mwtgagee  testified  that  btt 
had  not  heard  of  such  prior  mortgage,  and  that  he  paid  the  consldera- 
tfon  for  the  mortgage.   He  admitted  knowledge  of  another  mortgage. 
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(Olrealt  Court  D.  New  Jersey.  January  39.  1902.) 


COOHBOD  T.  KKLLT, 


879 


th«  ertdence  on  notice  and  itayment  of  the  con8ldraiitl<ui. 
biB  erldmice  be  disregarded  on  the  ground  of  Ita  Improba- 
1  express  testimony  cannot  be  rejected  solely  on  that 

'esumptioD  of  want  of  noUee  of  the  prior  unrecorded  mort- 
e  payment  of  the  considei-ation  Is  not  overcome,  and  the 
ortgagc,  having  priority  of  record,  coustltutes  a  prior  lien. 

■  OF  FOTIMKR  MORTOAUB — SCRnOGATlOW. 

e  In  a  mortgage  prior  In  date  and  subsequent  In  record  to 
jbsequent  in  date  and  prl.r  In  record,  who  pays  a  former 
ecord  at  the  time  of  the  recording  of  the  subsequent  mort- 

be  subrogated  to  the  rights  of  the  paid  mortgap;ee,  as 
signee  of  the  subsequent  mortgage,  the  latter  reiyiiig  on 
a.  bellerlng  the  murtgage  to  be  a  first  ll«n.i 

or  Rbcobd— Ordrr  ov  I*hiority. 

)  of  a  mortgage  subsequent  In  date  and  prior  of  record  to 
rlor  In  date  and  subsequent  of  record,  who  finds  on  the 
jrtgage  prior  In  date  and  subsequent  In  record,  does  not 
otice  of  such  prior  mortgage,  so  as  to  put  him  on  inquiry* 
ne  showing  the  order  of  priority  of  the  two  mortgages. 

veil,  for  complainant, 
or  defendant  Kelly, 
for  defendant  Dime  Savings  Inst 

[CK,  District  Judge.  The  complainant  in  this  case 
the  foreclosure  of  his  certain  mortgage  for  $10,000 
he  county  of  Somerset,  in  the  state  of  New  Jersey, 
ay  I,  1899,  executed  by  George  Bopth,  and  Ella,  his 
ne  day,  delivered  to  complainant  On  the  3d  day  of 
lodged  for  record  in  the  clerk's  office  of  Somerset 
th  of  May,  1899.  The  bill  also  prays  that  the  com- 
jage  may  be  declared  to  be  a  prior  lien  on  the  prop- 
scribed  to  another  certain  mortgage  given  by  said 
iowiettf  and  now  held  by  assignment  by  the  Dime 
tion,  of  Plainfield,  N.  J.,  and  which,  while  bearing 

of  May,  1899,  was  lodged  for  record  in  the  clerk's 
set  county  on  the  3d  day  of  May,  1899,  three  days 
e  of  record  of  complainant's  mortgage.  The  follow- 
t  disputed,  and  they  clearly  appear  from  the  record : 
linant  agreed  to  loan  to  defendant  Booth  the  sum  of 
^cured  by  mortgage  on  the  property  described  in  the 
ch  mortgage  was  drawn  on  May  i,  1899,  executed  by 
'ife  on  May  i,  1899,  and  the  money  paid  on  the  morn- 
899,  $2,498  in  cash,  $2,400  by  receipt  of  admitted  in- 
3ooth  to  complainant,  and  $5,102,  the  amount  due 
5  mortgage  on  the  premises,  held  by  the  Mutual  Life 
)any  of  New  York ;  that  the  complain  ante's  mortgage 
by  mail  to  the  clerk  of  Somerset  county,  where  the 
ted,  to  be  lodged  for  record;  and  that,  because  the 

not  properly  stamped  as  required  by  the  United 
laws,  it  was  returned  to  complainant's  attorney,  who, 
e  requisite  stamps,  returned  it  again  to  the  clerk,  so 

>  rights  of  mortgagee,  see  note  to  Rachal  t.  Smith,  42  OL  GL 
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that  it  was  recorded  on  the  6th  of  May,  1899.  Upon  the  same  day 
upon  which  Booth  delivered  the  mortgage  to  complainant,  viz..  May 
3,  1899,  and  about  two  hours  later,  he  and  his  wife  executed  and  de- 
livered another  mortgage  upon  the  same  premises  to  one  Frederick 
J.  Howlett  to  secure  the  sum  of  $8,000.  This  mortgage  Howlett,  on 
the  same  day,  lodged  with  the  clerk  of  Somerset  county  for  record, 
and  it  was  so  recorded  May  3,  1899.  Afterwards  the  complainant, 
through  his  attorneys,  paid  the  mortgage  upon  said  premises  given 
by  one  Day,  a  former  ownpr  of  the  premises,  held  by  the  Mutual  Life 
Insurance  Company  of  New  York,  from  the  money  left  in  his  hands 
for  that  purpose,  and  the  same  was,  on  the  8th  day  of  May,  1899, 
canceled  of  record.  The  record  then  stood  (i.  e.,  on  May  8,  1899) 
in  this  way:  May  3,  1899,  mortgage,  Booth  and  wife  to  Howlett; 
May  6,  1899,  mortgage.  Booth  and  wife  to  Coonrod;  May  8,  1899, 
mortgage,  Day  to  Mutual  Life  Insurance  Company,  canceled.  On 
the  I2th  of  June,  1899,  Frederick  J.  Howlett,  the  mortgagee  above 
named,  made  an  application  to  the  Dime  Savings  Bank,  of  Plain- 
field,  N.  J.,  for  the  sale  to  them  of  his  said  mortgage,  and  represented 
the  same  to  be  a  first  lien  on  the  said  property;  and  the  said  insti- 
tution afterwards  purchased  the  said  mortgage,  and  paid  therefor 
the  full  amount  of  principal  and  interest  due  thereon,  taking  the  pre- 
caution, however,  to  have  made  a  search  of  the  records  of  the  County, 
to  ascertain  the  title,  and  finding  it  to  be  as  above  set  out.  The 
Genera]  Statutes  of  the  state  of  New  Jersey  (Rev.  St.  p.  2106,  S  23) 
provide : 

"That  every  deed  of  mortsnge,  or  conveyance  In  nature  of  a  morfgnge. 
of  or  for  any  lands,  tenemeDts  or  hereditaments,  which  shall  have  been 
made  end  executed  after  the  first  day  of  January.  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-one,  or  shall  hereafter  be^made  and 
executed,  shall  be  void  and  of  no  eCTect  against  a  subsequent  Judgment  cred- 
itor, or  bona  fide  purchaser,  or  mortgagee  for  a  valuable  consideration,  not 
taavlDg  notice  thereof,  unless  such  mortgage  shall  be  acknowledged  or  proved 
according  to  law,  and  rec-rded  or  lodged  for  that  purpose  with  the  tletk 
of  the  court  of  common  pleas  of  the  county  In  which  such  lands,  tenements 
or  hereditaments  are  situated,  at  or  before  the  time  of  entering  such  judg- 
ment, or  of  recording  or  lodging  with  the  clerk  as  aforesaid,  the  said  mort- 
gage or  conveyance  to  such  subsequent  purchaser  or  mortgagee:  provided, 
nevertheless,  that  such  mortgage,  as  between  the  parties  and  tiieir  heln  h% 
valid  and  operative." 

So  that  upon  the  face  of  the  record  in  the  office  of  the  county  clerk 
the  mortgage  given  to  Howlett  was  a  prior  lien  on  the  property  to 
that  of  the  mortgage  of  Coonrod,  though  the  latter  was  first  in  date 
and  delivery.  To  give  Coonrod  priority  for  the  lien  of  his  mort- 
gage, it  was  necessary  for  him  to  show  that  Howlett  was  not  a  mort- 
gagee for  valuable  consideration,  or  that  at  the  time  he  took  said 
mortgage  tfe  had  notice  of  complainant's  mortgage.  These  mat- 
ters arc  not  presumed.  The  burden  of  proof  is  upon  the  party  al- 
leging them.  Semon  v.  Terhune,  40  N.  J.  Eq.  364,  2  Atl.  18.  The 
complainant  charges  them  in  his  bill,  but  the  proofs  do  not  sustain 
him.  The  only  witnesses  examined  on  part  of  complainant  touching 
these  matters  were  Booth,  the  mortgagor,  and  Howlett,  the  mort- 
gagee. Booth  swears  that  he  did  not  say  anything  to  Howlett  of 
having  mortgaged  the  property  to  complainant;  that  he  had  pre- 
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[owlett  of  the  mortgage  to  the  Mutual  Life  Insurance 
d  that  on  the  day  the  Hewlett  mortgage  was  executed 
>  him  a  search,  which  had  been  prepared  by  Mr.  Badg^ 
the  title  up  to  that  date,  and  upon  which  the  Mutual 
e  Company's  mortgage  appeared,  but  not  that  of  the 

Hewlett  testiiied  that  he  had  never  heard  of  com- 
rtgage;  that  he  examined  the  search  given  him  by 
:hat  he  personally  took  his  mortgage  to  the  clerk's 
he  might  continue  the  search  to  the  time  his  mortgage 
ere  for  record.  Hewlett  also  swore  that  he  paid  the 
:ration  money,  and  that  he  paid  it  partly  ($7,000)  in 

partly  ($300)  in  bills,  and  partly  ($700)  receipted  bill 
:ndered.    Booth  testified  to  the  same  effect  as  to  the 
e  consideration,  and  gave  a  detailed  statement  of  how 
i  the  gold  coin,  which  he  said  he  had  received  as  part 
Both  of  these  witnesses  were  called  by  the  complain- 

testimony  is  all  that  is  presented  to  the  court  on  the 
)tice  and  consideration..  Counsel  for  the  complainant 
■obability  of  this  story  told  by  these  witnesses,  but  they 
icted,  and,  if  their  testimony  were  disregarded  as  un- 
ef,  there  is  nothing  in  the  case  which  would  overcome 
on  of  want  of  notice  of  existence  of  complainant's 
of  the  payment  of  the  consideration.  Express  testi-  • 
be  rejected  on  the  sole  ground  of  its  improbability. 
Berckmans,  16  N.  J.  Eq.  122;  Kelly  v.  Burroughs,  102 
f.  E.  log.  The  Hewlett  mortgage,  so  far  as  the  evi- 
was  a  valid  mortgage,  given  for  a  vahiable  considera- 
;pted  without  notice  of  complainant's  mortgage,  and 
ing  priority  of  record,  a  prior  lien  to  the  mortgage 
nant.  The  complainant  insists  that,  inasmuch  as  How- 
mortgage  with  a  knowledge  of  the  existence  of  the 
;n  by  Day  to  the  Mutual  Life  Insurance  Company  of 
id  that  mortgage  was  paid  with  his  monev.  he  is  enti- 
3rogated  to  the  rights  of  the  Mutual  Life  Insurance 
he  answer  is  that  Howlett  has  parted  with  his  mort- 
t  the  present  holder,  relying  upon  the  record  made  by 
nt,  has  taken  title  to  the  same,  believing  it  to  be  a  first 
operty.   The  mortgage  of  the  Mutual  Life  Insurance 

been  canceled  of  record  by  the  complainant,  and  the 

Institution  was,  because  of  such  cancellation,  induced 
Howlett  mortgage  as  a  first  Hen  on  the  property.  It 

injured  by  the  act  of  complainant.  The  act  of  cancel- 
lutual  Life  Insurance  Company's  mortgage  was  volun- 
art  of  the  complainant,  made  without  any  examination 

and  he  should  not  now  be  permitted  to  revive  it  to  the 
who  was  misled  by  his  acts,  Keely  v.  Cassidy,  93  Pa. 
af  Gring,  89  Pa.  336. 

nded  that  because  the  Dime  Savings  Institution,  in 
title,  found  upon  the  record  a  mortgage  subsequent  in 
lor  in  date  to  that  of  which  they  took  the  assignment, 
was  actual  notice  of  its  existence,  and  that  they  were 
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put  upon  an  inquiry.  But  this  point  is  not  well  taken.  The  reconi 
shows  the  order  of  priority,  and  there  was,  as  I  have  said,  no  pre- 
sumption  that  the  Hewlett  mortgage  came  within  the  excepted  class 
which  made  it  a  subsequent  Hen.  The  complainant  is  entitled  to  a 
sale  of  the  premises  subject  to  the  lien  of  the  mortgage  owned  by 
the  defendant,  the  Dime  Savings  Institution,  and  without  subrogation 
to  the  rights  of  the  Mutual  Life  Insurance  Company. 
Let  a  decree  be  drawn  accordingly. 


L  Master  and  Bbkvant  —  Railroaim  —  Hinkbsota  Btatutb  RsuTiHe  to 
Fellow  Servants. 

ReT.  St  Minn.  1894,  {  2701,  providing  that  any  railroad  company  own- 
ing or  operating  a  raUroad  In  the  state  shall  be  liable  for  Injary  to  any 
agent  or  senrant  occnrrlng  ttirough  the  negligence  oi  a  fellow  serrant, 
wlthont  contribntory  negligence  on  his  part.  Is  limited  In  Its  application 
to  quasi  public  corporations  having  franchises  from  the  state,  and  oper- 
ating railroads  open  to  public  travel  or  use.  It  does  not  apply  to  a 
logging  road  built  aad  operated  only  for  private  purposes,  and  not  as  a 
common  carrier. 

%  Bame— IirjuuY  ov  Bertant—Contribctort  Neolioenck. 

Plaintiff's  Intestate  was  employed  by  defendant  as  head  brakeman 
and  conductor  of  a  logging  train.  In  which  capacl^  it  was  fats  duty  to 
superintend  the  loading  of  the  cars  and  the  making  up  of  the  train,  and 
to  see  that  the  logs  were  properly  loaded,  liaving  reference,  among  other 
things,'  to  their  different  lengths,  so  that  the  cars  could  be  safely  coupled 
together.  While  making  up  a  train  so  loaded,  he  was  fatally  Injured  by 
a  log  which  fell  or  was  thrown  from  a  car.  There  was  no  evidence  to 
show  ne^igence  on  the  part  of  defendant  In  respect  to  the  place  wh^e 
the  work  was  done  or  the  appliances,  or  In  the  employment  of  fellow 
servants,  nor  was  there  any  direct  evidence  of  the  manner  in  which  the 
injury  occurred.  Held  that,  If  It  was  not  due  to  the  negligent  manner 
of  loading.  It  resulted  from  a  danger  of  the  employment,  of  which  de- 
ceased assumed  the  risk,  and.  if  there  was  negligence  in  loading,  beln^ 
charged  with  Its  superintendence,  he  was  guilty  of  contrtbatory  negli- 
gence, which  precluded  a  recoTery  for  his  death. 

At  Law.  Action  by  plaintiff,  as  administratrix,  to  recover  dam- 
ages for  the  alleged  wrongful  death  of  her  intestate. 

After  the  plalotiff  had  rested  her  case,  counsel  for  defendant  moved  the 
court  to  instruct  the  Jury  to  find  a  verdict  for  the  defendant,  on  the  follow- 
in  grounds:  First  That  there  Is  no  negligence  shown  on  the  part  of  the 
defendant  hf  the  evidence.  Second.  That  from  the  evidence  on  title  part 
of  the  plaintiff  It  appears  that  the  Injury  was  caused  by  one  of  tbe  risks 
Incident  to  the  business  In  which  the  plaintiff  had.  engaged.  Third.  That 
the  evidence  shows  that  the  deceased  was  guilty  of  contributory  negligence. 
Fourth.  That.  If  there  Is  any  negligence  at  all  shown  here  aside  from  that 
of  the  plaintiff's  Intestate.  It  was  the  negligence  of  a  fellow  servant  Flirtl; 
That  the  danger  and  risk  of  a  log  falling  off  from  one  of  these  cars  was 
open  and  apparent  and  was  one  of  the  hazards  of  the  employment,  tbe  riafe: 
of  which  was  assumed  by  plaintiff's  Intestate^ 
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)istrict  Judge  (orally).  This  is  a  motion  to  direct 
r  of  the  defendant.  A  motion  of  this  kind  does 
ixercise  of  discretion  on  the  part  of  the  court.  It 
net  right.  If  the  evidence  tends  to  sustain  any 
I  the  plaintiff  would  be  entitled  to  a  recovery  in 
I  such  facts  from  the  evidence  (and  upon  a  motion 
;vidence  must  be  construed  most  strongly  in  favor 
hen  there  is  a  question  for  the  jury,  and  the  mo- 
)  be  granted.  The  fact  that  the  son  of  the  plain- 
o  that  he  died,  by  a  calamity  which  occurred  while 
the  defendant,  is  sustained  by  the  evidence,  and  is 
(tioned.  The  only  question  is  whether  there  is  any 
to  show  that  his  death,  or  the  injury  which  caused 
Lused  by  negligence  which  is  imputable  to  the  de- 
which  the  defendant  is  in  law  responsible.  If  there 
:ice,  there  is  nothing  to  support  a  verdict,  if  one 
;d  in  favor  of  the  plaintiff.  Now,  negligence  is  the 
which  a  party  is  by  law  required  to  exercise  under 
cumstances  of  the  case.  If  a  party  fails  to  exer- 
d  the  result  is  an  injury  to  another  person,  then  the 
he  negligence  is  liable  to  the  person  injured  for 
by  the  injury,  providing  there  was  no  negligence 
;  person  injured  which  would  prevent  his  recovery, 
live  of  the  statute  which  has  been  referred  to,  re- 
er  to  exercise  ordinary  care  in  respect  to  the  place 
loye  is  put  to  work,  and  in  respect  to  the  applian- 
to  use,  and  the  surroundings,  so  that  they  shall 
fe;  and  with  respect  to  fellow  servants  who  are 

same  business  the  duty  of  the  master  is  to  use 
see  that  only  careful,  competent,  and  suitable  men 

the  business.  On  the  other  hand,  the  employ^ 
nary  hazards  and  risks  of  the  business  about  which 
work.  Some  kinds  of  business  are  more  hazardous 
,  whatever  the  degjee  of  hazard,  that  which  is  ap- 
gpng  to' the  business  that  he  engages  in,  is  assumed 
ind  he  also  assumes  the  risk  of  carelessness  on  the 
rvants.    If  the  master  uses  ordinary  care  to  select 

servants,  and,  notwithstanding  this,  a  fellow  serv- 
ict  of  negligence  or  carelessness  which  injures  an- 
he  master  is  not  liable,  because  he  had  done  all 
iires  of  him  if  he  selected  competent  and  suitable 
,  experience  shows  that,  notwithstanding  that  de- 
/ants  will  be  guilty  of  negligence  which  may  injure 
:ir  fellow  servants.  Now,  with  respect  to  this  par- 
e  business  in  which  the  deceased  was  injured  is 
irdous  business.  The  handling  of  logs,  loading  and 
ng  them, — they  being  ponderous  articles,  liable,  if 
person,  to  do  him  great  injury,  and  hazard  his  life 
business  which,  in  its  nature,  is  a  hazardous  one. 
be  and  is  increased  by  the  danger  of  carelessness 
le  employes  who  are  engaged  in  the  business, — in 
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this  case,  in  the  loading  of  the  logs.  Aside  from  the  statute,  as  I 
stated  before,  all  these  hazards  are  assumed  by  all  of  the  employes 
who  hire  themselves  out  and  engage  in  that  business;  and  if,  by 
reason  of  the  negligence  of  themselves  or  their  fellow  servants,  an 
injury  occurs,  and  the  master  has  used  due  care,  and  there  is  no 
fault  in  the  appliances,  the  master  is  not  responsible,  and  the  mjury 
that  one  may  sustain  is  his  own  misfortune.  In  tliis  case  there  is  no 
evidence  that  there  was  any  fault  on  the  part  of  the  master  in  re-* 
spect  to  the  place  at  which  the  work  was  being  done,  or  in  respect 
to  appliances  that  were  furnished  by  the  master;  nor  is  there  any 
charge  that  the  servants  were  known  to  be  careless  or  ignorant,  or 
that  they  were  ordinarily  so ;  so  there  is  no  lack  of  care  cast  on  the 
selection  of  the  fellow  servants.  Aside  from  the  statute  I  have 
referred  to,  there  would  be  no  evidence  making  the  master  respon- 
sible for  the  injury  which  the  employe  suffered  in  this  particular 
instance;  and  one  thing  to  be  considered  is  whether  that  statute 
applies  to  a  case  of  this  kind. 

Section  2701  of  the  Revised  Statutes  of  Minnesota  of  1894  pro- 
vides that  any  railroad  corporation  owning  or  operating  a  railroad 
in  tliis  state  shall  be  liable  for  all  damages  sustained  by  any  agent 
or  servant  thereof  by  reason  of  the  negligence  of  any  other  agent 
or  servant  thereof  without  contributory  negligence  on  liis  part  That 
would  include  responsibility  on  the  part  of  a  railroad  corporation 
for  negligence  of  a  fellow  servant,  and  it  changes  the  law  in  that 
respect,  but  it  does  not  change  it  with  respect  to  the  effect  of  con- 
tributory negligence.  This  statute,  as  stated  in  several  decisions, 
would  be  unconstitutional,  as  being  in  the  nature  of  class  legislation, 
imposing  a  responsibility  upon  railroad  corporations  that  is  not 
imposed  upon  other  employers  of  labor,  if  it  were  not  from  a  con- 
sideration that  it  is  a  peculiar  regulation  with  respect  to  quasi  pub- 
lic corporations  which  have  franchises  from  the  state,  granted  for 
the  reason  that  the  public  is  interested  in  the  business  of  these 
corporations,  and  for  that  reason  the  legality  of  such  regulation  by 
the  state  is  maintained  as  a  proper  regulation  for  the  safety  of  in- 
dividuals and  of  the  public  generally  with  respect  to  corporations 
of  this  kind.  It  is  perhaps  a  long  stretch  of  the  power  of  regulation 
to  impose  upon  these  corporations  a  liability  for  the  acts  of  their 
servants  that  is  not  imposed  upon  other  corporations  or  upon  in- 
dividuals^ but  the  courts  have  sustained  this  particular  regulation. 
It  has  been  sustained  by  the  supreme  court  of  this  state,  and  like 
statutes  have  been  sustained  in  other  states,  and  also  by  the  su- 
preme court  of  the  United  States ;  so  it  is  beyond  question  now 
that  this  is  a  proper  regulation,  as  far  as  the  scope  of  this  statute 
extends.  So  one  question  presented  now  is  whether  this  statute 
applies  to  a  railroad  of  this  kind,  which  is  not  a  public  railroad, 
used  by  the  public,  and  which  is  not  a  common  carrier;  for  no 
person  has  a  right  to  require  that  he  be  carried  upon  it,  or  to  have 
his  private  goods  carried  upon  it.  It  is  a  private  concern,  belong- 
ing to  individuals,  or  to  a  company  which  is  not  a  railroad  corpo- 
ration, and  therefore  does  not  come  within  the  category  of  bodies 
who  are  invested  with  franchises  for  the  use  of  the  public,  which 
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te  the  right  to  make  peculiar  regulations  for  public 
)es  not  come  within  the  language  of  the  statute,  be- 
t  a  railroad  corporation;  and  the  proviso  in  the  statute 
the  statute  is  intended  to  apply  only  to  corporations 
ter  to  which  I  have  referred,  possessed  of  franchises, 
c  travel  or  use,  because  the  proviso  is  that  they  shall 
for  damage  during  the  construction  of  a  new  road 
>ublic  travel  or  use.  It  is  said  by  counsel  for  defend- 
innot  apply  to  a  railroad  of  this  kind,  because  there 
railroad  in  operation  at  the  time  of  the  passage  of  the 
nd  therefore  it  could  not  have  been  considered  by  the 
[  do  not  know  what  the  fact  is  3s  to  that.  My  im- 
lat  counsel  is  right  as  to  the  fact  that  there  was  no 
in  operation  at  the  time  in  this  state,  but  I  am  not 
1  not  assume,  whether  that  is  the  fact  or  not.  The 
:his  statute  indicates  that  it  was  not  intended  to  in- 
)f  this  kind.  But,  if  it  were  the  fact  that  these  rail- 
existence  in  tlie  state,  as  they  are  now,  then  the  pre- 
ild  be  still  stronger  that  they  were  not  intended  to  be 
liat  act,  for  the  reason  that  the  language  of  the  act 
e  them;  and,  if  they  were  in  operation,  it  must  be 
t  the  fact  was  known  to  the  members  of  the  legis- 
timc.  The  fact  that  language  was  used  which  would 
;lude  would  be  stronger  evidence  that  they  were  in- 
excluded  than  if  there  wefe  no  such  railroads  in  oper- 
ime,  and  therefore  they  were  not  considered.  I  think 
t  an  act  may  take  effect  upon  business  that  was  not 
the  time  when  the  act  was  passed  if  the  language  of 
:h  that  it  will  include  that  kind  of  business,  although 
not  known  at  the  time.  But  it  seems  to  me  the  lan- 
statute  does  not  include  railroads  of  this  kind ;  there- 
mstrained  to  hold  that  the  ordinary  doctrine  with  re- 
.igence  on  the  part  of  the  fellow  servants  applies  in 
1  that  such  negligence  is  a  part  of  the  risk  taken  by 
and  cannot  be  imputed  to  the  employer, 
her  branch  of  this  case  I  think  that  the  same  result 
id  that  is  the  matter  of  contributory  negligence.  There 
;vidence  as  to  how  this  accident  or  calamity  occurred, 
ience  as  to  how  this  particular  car  was  loaded,  and 
e  loaded  in  general.  It  appears  the  car  was  brought 
idways  to  which  the  logs  are  hauled  from  the  woods 
se  of  being  loaded ;  that  the  cars  were  placed  opposite 
I's.  But,  as  I  understand  the  testimony,  the  cars  are 
hese  skidways,  and  are  not  coupled  together,  so  that 
d  be  loaded  separately  against  the  skidways,  and  after- 
d  together  for  the  purpose  of  being  taken  out.  It  ap- 
ese  cars  are  about  20  feet  in  length,  and  the  logs  to 
ry  from  lo  to  12  feet  up  to  22  or  24  feet.  I  think  24 
;t  that  the  testimony  mentions.  I  do  not  know  but 
itnesses  mentioned  26  feet,  but  I  am  inclined  to  think 
4  is  the  longest.    So  these  logs  are  longer  than  the 
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cars,  and  necessarily  project  beyond  the  ends  of  the  cars.    If  the 
logs  were  all  of  that  length,  it  is  evident  they  could  not  be  loaded 
on  cars  of  that  length,  and  the  latter  be  coupled  together  as  cars 
are  ordinarily  coupled.    But  the  long  logs  project  over  the  ends 
of  the  cars,  and,  if  they  are  opposite  the  ends  of  shorter  logs,  which 
do  not  reach  the  end  of  the  car  adjoining,  of  course  they  can  be 
made  to  ride  in  that  way.   It  appears  from  the  testimony  that  the 
ordinary  way  of  loading  these  cars  with  logs  is  to  place  as  many 
as  can  be  conveniently  put  on  the  bed  of  the  car,  and  then  logs  are 
laid  on  top  of  these  sloping  up  towards  the  center  for  a  certain 
height,  when  chains  are  put  around  the  logs,  and  drawn  and  hooked 
together;  and  then  logs  are  laid  on  top  of  these  chains,  for  the 
purpose  of  holding  them  down,  and  making  them  taut,  so  they  will 
hold  the  logs  properly;  and  it  further  appears  that  these  logs  on 
top  of  the  ^ains  sometimes,  by  reason  of  the  motion  of  the  cars, 
are  liable  to  slip  off  or  drop  off.    Now,  the  testimony  is  that  the 
deceased  was  a  young  man  of  19  years  of  age,  industrious,  and  had 
been  in  the  habit  of  working  and  earning  wages  from  the  time 
he  was  13  years  old ;  that  he  was  of  good  habits,  good  disposition, 
and  inclined  to  support  his  mother's  family;  and  that  he  sent  some 
of  his  wages  to  his  mother  from  the  time  he  commenced  to  earn 
wages,  and  to  a  considerable  amount.    Of  course,  as  he  had  not 
yet  reached  the  age  of  21,  his  father  would  be  entitled  to  the  wages 
he  would  earn  until  he  reached  that  age.    So  there  is  no  question 
that  the  father  was  damaged  by  the  death  of  the  son.    It  seems 
that  the  deceased  was  employed  as  a  brakeman  upon  that  train. 
Up  until  a  short  time  before  that  he  had  been  employed  upon  an- 
other train  with  the  witness  Carl  Johnson ;   Carl  Johnson  being 
the  head  brakeman,  and  the  person  who  acted  as  conductor,  and 
the  deceased  acted  as  his  assistant.    After  that  he  had  been  changed 
to  another  train,  where  he  assumed  the  duties  and  position  of  head 
brakeman  and  conductor,  and  he  was  in  th^  discharge  of  these  du- 
ties at  the  time  he  was  killed.   The  testimony  on  the  part  of  the 
plaintiff  is  that  he  had  charge  of  the  making  up  of  the  train;  that 
the  engineer  moved  according  to  his  signals  and  directions  in  push- 
ing the  cars  to  which  the  engine  was  attached  so  as  to  connect  with, 
the  other  cars ;  that  it  was  his  duty  to  examine  the  loading  of  the 
cars,  and  see  that  they  were  safe  when  loaded  and  put  into  the 
train,  before  coupling  them;  further,  that,  if  he  was  not  satisfied 
with  the  loading,  it  was  his  duty  to  see  that  they  were  unloaded, 
and  properly  reloaded.    It  seems  that  these  logs  loaded  on  the  cars 
were  in  plain  sight,  easy  to  be  seen,  some  12  feet  in  height,  the 
body  of  the  car  being  about  3  feet  high;  so  that  in  passing  from 
one  car  to  another  the  position  of  the  logs  on  the  cars  was  plain 
to  be  seen,  and  in  clear  view.   It  was  the  duty  of  the  deceased  him- 
self to  see  that  the  cars  which  he  was  about  to  hitch  onto  the  train, 
were  properly  loaded,  so  they  could  be  safely  attached  to  the  other 
cars.   There  was  nothing,  so  far  as  the  evidence  shows,  to  prevent 
his  seeing  the  projection  of  any  of  the  logs  (if  they  did  project)  as 
he  approached  them.    It  was  his  duty  to  see  that  they  were  in 
proper  position,  so  there  would  be  no  danger  from  them.   I  thintc 
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ty  so  strictly  that,  if  he  attached  cars  that  were  im- 

I,  it  would  be  such  negligence  on  his  part  that,  if 
had  been  injured,  the  injury  would  have  been  im- 
master,  if  the  case  came  within  the  statute  of  this 
e,  he  being  negligent  himself,  and  being  the  person 
;d  by  that  negligence,  it  comes  under  the  head  of 
gligence,  which  would  prevent  a  recovery, 
le,  upon  both  of  these  grounds,  there  is  no  evidence 
e  jury  can  lawfully  find  a  verdict  in  favor  of  the 

:  the  jury,  the  court  directs  that  your  verdict  be  for 
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t  Court,  B.  D.  Pennsylvania.  Jannarr  14,  1902.) 
No.  44. 

DiiniKR  or  Dkfekdahts— Suit  on  Contract  or  Aftbsioht* 

Its  charterers  may  be  Jolnod  as  defendanta  In  a  salt  In 
enforce  a  contract  ot  affreisbtment  wbere  both  are  charged 
for  Its  breach,  such  practice  being  wltUn  the  spirit,  tbough 
,  of  admiralty  rule  59. 

E— Power  op  Distkict  Coi  ht  to  Establish. 
murt  has  power,  under  admiralty  rule  4Q,  to  establish  the 
•rmltting  process  In  rem  and  In  personam  to  Issue  aiwn  the 
tbv  by  rule  w  decision. 

On  exceptions  to  libel. 

iller  and  Scott  &  Upson,  for  libelants. 

iS  and  Horace  L.  Cheyney,  for  respondents. 

RSON,  District  Judge.  This  libel,  which  charges  the 
ntract  of  affreightment,  was  originally  filed  against 
J^lanet  Venus,  and  "John  Doe  and  Richard  Roe,  do- 
der  the  name  of  the  Philadelphia  Transatlantic  Line, 
^lor's  Sons,  managers,  the  cliarterers  of  said  steam- 
jsel  was  attached  by  process  in  rem,  and,  upon  giv- 

was  released  in  due  course.  No  process  in  per- 
zd,  but  not  long  afterwards  the  libelants  asked  permis- 
so  as  to  describe  the  other  respondents  as  "Frederick 

James  S.  Taylor,  the  charterers  of  said  steamship, 
"  etc.  Permission  having  been  granted,  process  was 
:he  persons  named,  and  was  duly  served.  The  pres- 
are  filed  both  by  the  claimant  of  the  steamship  and 
l1  respondents,  and  attack  the  jurisdiction  of  the  court 
that  proceedings  in  rem  and  in  personam  upon  a  con- 
itment  cannot  properly  be  joined, 
>r  present  purposes,  that  the  attack  is  properly  di- 
the  jurisdiction  of  the  court  is  the  matter  in  question, 
n  that  the  objections  should  not  prevail.  It  is  true 
e  in  this  district,  which  is  supported  by  a  decision  of 
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Judge  McKennan  in  The  Alida  (C.  C.)  12  Fed.  343,  has  not  hereto- 
fore permitted  process  in  rem  and  in  personam  to  issue  upon  the 
same  libel,  and  I  might  perhaps  be  justified  in  simply  foUowing^  this 
precedent  If  the  point  were  doubtful,  I  think  I  should  be  likely  to 
adhere  to  oiu-  own  custom ;  but  believing,  as  I  do,  that  the  contrary 
practice  is  clearly  adapted  to  avoid  circuity  of  action  and  to  promote 
the  administration  of  justice,  I  am  disposed  to  follow  the  course  that 
has  been  adopted  in  some  other  districts,  securing  also  the  incidental 
advantage  of  furthering  uniformity  of  procedure  in  the  courts  of 
admiralty.  I  have  the  less  hesitation  in  taking  this  step  because  of 
the  considerations  to  which  I  shall  now  briefly  refer.  The  decision 
in  The  Alida  was  pronounced  in  1882,  and  was  expressly  based  upon 
Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  Fed.  Cas.  No.  2,730, 
decided  in  181 1,  and  upon  Dean  v.  Bates,  Fed.  Cas.  No.  3,704,  decided 
in  1846.  Apparently  no  other  cases  were  called  to  the  court's  at- 
tention ;  for  it  is  stated  in  the  opinion  that,  "so  far  as  the  question 
has  been  judicially  considered  in  this  country,  there  is  no  substantial 
diversity  of  decision."  This  statement.  I  think,  could  hardly  have 
been  made,  if  the  court  had  seen  the  careful  and  well-considered  opin- 
ion of  Judge  Betts  in  The  Zenobia,  Fed.  Cas.  No.  18,208,  which 
was  decided  in  1847,  and  the  decision  of  Judge  Blatchford  in  Vaughan 
V.  Six  Hundred  and  Thirty  Casks  of  Sherry  Wine,  Fed.  Cas.  No, 
16,900,  which  was  rendered  in  1874,  and  affirmed  by  Chief  Justice 
Waite  in  1878  (Fed.  Cas.  No.  12,918).  Within  a  month  or  two  after 
The  Alida  was  decided,  the  opposite  practice,  upheld  by  The  Zenobia, 
was  again  maintained  by  Judge  Brown  in  the  Southern  district  of 
New  York '(The  Monte  A  [D.  C.]  12  Fed.  331),  in  an  opinion  of  which 
the  reasoning  is,  I  think,  eminently  satisfactory.  A  few  years  later, 
in  18S6,  the  practice  of  joining  the  vessel  and  the  owner  or  master 
in  one  libel  was  approved  by  Judge  Deady  in  the  district  of  Oregon 
(The  Director  [D.  C]  26  Fed.  708) ;  and  the  ruling  of  Judge  Brown 
was  adhered  to  by  him  in  The  J.  F.  Warner  (D.  C.  1883)  22  Fed. 
342,  and  The  Baracoa  (D.  C.  1890)  44  Fed.  102.  A  similar  practice 
appears  to  exist  in  Wisconsin.  The  Keokuk,  9  Wall.  517,  19  L,. 
£d.  744.  It  is  also  to  be  observed  that  in  1883,  the  year  following  the 
decision  in  The  Alida,  the  supreme  court  promulgated  the  fifty-ninth 
rule  in  admiralty,  permitting  the  two  remedies  to  be  joined  in  an 
action  for  collision ;  and  the  extension  of  this  rule  to  cases  within 
its  spirit,  although  not  within  its  letter,  has  been  expressly  approved 
by  the  supreme  court  in  the  very  recent  decision  of  The  Barn- 
stable, 181  U.  S.  464, 21  Sup.  Ct.  684, 45  L.  Ed.  954.  It  seems  to  me, 
therefore,  that  if  the  point  decided  in  The  Alida  were  now  presented 
in  this  district  for  the  first  time,  there  could  be  little  doubt,  in  the 
light  of  the  subsequent  action  of  the  federal  courts,  that  it  would  be 
decided  in  favor  of  the  libel  under  consideration;  and  I  feel  free, 
therefore,  to  follow  my  own  inclination,  and  to  permit  hereafter  the 
two  forms  of  remedy  to  be  used  together  ordinarily  in  a  proceeding 
brought  to  enforce  a  contract  of  affreightment.  There  may  be  cir- 
cumstances under  which  a  joinder  should  not  be  permitted,  but  ex- 
ceptional cases  may  be  left  for  consideration  as  they  arise.  The  pres- 
ent controversy  is  one  in  which  both  the  ship  and  the  charterers  are 
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>ility  on  the  same  contract  of  affreightment,  and  I 
iroperly  be  called  upon  to  answer  in  the  same  pro- 
ould  be  contended  hereafter  that  the  liability  ought 
should  be  borne  by  one  rather  than  by  the  other, 
so  can  be  determined,  and  the  whole  controversy 
iiit. 

also  made  by  the  respondent  that  the  district  courts 
I  establish  the  practice  of  permitting  process  in  rem 
to  issue  upon  the  same  libel.  I  do  not  think  the  ob- 
In  my  opinion,  rule  46  gives  the  district  courts 
stablish  such  a  practice,  either  by  a  formal  riile,  or 
:cting  the  method  of  future  procedure, 
to  the  libel  are  dismissed. 


rr  T.  STANDARD  BANITART  MFG.  O0.f 
Durt,  W.  D.  Peniisylvanla.  February  7,  1902.) 

No.  16. 

MENTION — PlBADINO — Pj.EA. 

prior  InTeDtion  and  use  In  a  suit  In  equity  for  the  hi- 
pntent,  which,  under  Bev.  St  I  4820,  subd.  3.  la  prorabla 
itlng  In  the  answer,  cannot  be  raised  by  plea. 

r  motion  to  strike  off  plea, 
isty,  for  plaintiff. 

and  Lyon,  McKee  &  Mitchell,  for  defendant. 

'ircuit  Judge.  Every  defense  which  may  be  a  full 
T!ts  of  a  bill  in  equity  is  not,  of  course,  to  be  con- 
d  to  be  brought  forward  by  way  of  plea.  Story, 
he  true  end  of  a  plea  is  to  save  the  parties  the  ex- 
nination  of  the  witnesses  at  large,  and  the  defense 
I  is  such  as  reduces  the  cause,  or  some  part  of  it. 
Id,  This  is  a  suit  in  equity  for  the  infringement 
the  bill  is  in  the  usual  form.  The  defendant  has 
g  up  the  prior  invention  and  use  by  one  Marschutz 
;nted  by  the  plaintiff.  This  is  one  of  the  defenses 
visions  of  section  4920,  Rev.  St.,  is  provable  in  an 
der  the  general  issue  upon  notice  in  writing,  and 
;y  upon  like  notice  in  the  answer.  Now,  in  Carn- 
i  (C.  C.)  8  Fed.  807,  Judge  Blatchford  held  that  the 
r  patent  or  previous  description  in  a  printed  publi- 
n  subdivision  3  of  section  4920  must,  in  a  suit  in 
I  in  an  answer,  and  not  by  a  technical  plea.  This 
ed  upon  a  reasonable  construction  of  section  4920. 
t  the  authority  of  the  case  has  been  shaken  by  later 
1,  in  Sharp  v.  Reissner  (C.  C.)  9  Fed.  445,  it  was 

rlngement  suits,  see  note  to  Caldwell  t.  Powell,  10  O.  C 
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held  by  Judge  Blatchford,  and  in  Korn  v.  Weibusch  (C.  C.)  33  Fed. 
50,  it  was  held  by  Judge  Coxe,  that  in  a  suit  in  equity  the  question 
of  infringement  cannot  be  determined  upon  a  plea.  In  Knox  Rock- 
Blasting  Co,  V.  Rairdon  Stone  Co.  (C.  C.)  87  Fed.  969,  Judge  Sever- 
cns  declared  that  a  plea  to  a  bill  in  equity  for  infringement  of  a 
patent  is  inappropriate,  unless  in  very  special  circumstances.  In  3 
Rob.  Pat.  §  II 12,  it  is  said  that,  "while  such  special  matters  as  the 
departure  of  a  reissued  patent  from  its  originsd  may  form  the  sub- 
ject of  a  plea,  defenses  which  attack  the  patentability  of  the  inven- 
tion, or  the  fact  of  infringement,  or  other  principal  averment  of  the 
bill,  cAn  be  set  up  only  in  the  answer."  The  text  of  this  writer,  I 
think,  is  sustained  by  the  clear  weight  of  authority.  In  the  cases 
cited  by  the  defendant  the  circumstances  were  special,  or  new  mat- 
ters were  set  up  in  defense.  Thus,  in  Edison  Electric  Light  Co.  v. 
United  States  Electric  Lighting  Co.  (C.  C.)  35  Fed.  134,  the  plea 
alleged  that  the  plaintiff's  patent  had  expired  before  the  suit  was 
brought,  by  reason  of  the  expiration  of  a  previously  granted  foreign 
patent  for  the  same  invention.  And  in  the  case  of  Westervelt  v. 
Library  Bureau^  1x4  Fed.  — ,  before  Judge  Colt,  special  roisons  for 
fUing  the  plea  were  shown.  To  sanction  such  pleas  as  the  one  before 
the  court  would  lead  to  the  trial  of  patent  causes  by  piecemeal 
Should  issue  be  taken  on  this  plea,  and  determined  adversely  to  the 
defendant,  no  doubt  the  question  of  the  alleged  prior  invention  and 
use  by  Marschutz  would  be  conclusively  settled  against  the  defendant ; 
but,  in  its  answer  over,  the  defendant  might  set  up  all  other  defenses 
on  the  merits,  including  other  anticipations.  Such  a  practice  would 
be  intolerable. 

Unless  the  defendant  shall  file  within  10  days  a  stipulation  agree- 
ing that  this  plea  shall  stand  for  an  answer,  an  order  will  be  entered 
striking  off  the  plea,  with  leave  to  the  defendant  to  answer  the  bill 
within  30  days. 


WOODS  T.  BAIIiBT. 

(Olrcnlt  Ooart  M.  D.  PennsQ^vania.   Febraary  lSi  1908.) 

L  Sbcubitt  FOtt  Costs — Affidavit  of  Poverty. 

Plaintiff  may  file  a  proper  affidavit  of  poverty,  though  a  former  affl- 
davlt  of  poverty,  under  Act  July  20,  1882  (27  Stat  2^,  lias  be«i  ad- 
judged Insufficient,  and  an  ozdor  to  give  Mcarlt7  for  coats  has  been 
made. 

It  Same— Truth  op  A»pidatit— How  Contested. 

The  Qllng  of  the  affidavit  of  poverty,  under  Act  July  20,  1892  (27  Stat. 
2S2),  and  not  the  truth  of  It  constitutes  the  answer  to  defendants  de- 
mand for  security  tw  costs,  and  def«idant  can  oaty  contest  tUs  tratb 
by  a  motion  to  dismiss  under  the  fourtb  sectkHii 

T.  M.  B.  Hicks,  for  plaintiff. 
J.  T.  Fredericks,  for  defendant. 

ARCHBALD,  District  Judge.  By  a  previous  order  of  this  court, 
the  plaintiff,  as  a  nonresident  of  the  district,  was  required  to  give 
security  for  costs  in  the  sum  of  $250.    iii  Fed.  121.    Before  that 
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[e,  on  a  rule  taken  upon  her  to  give  such  security, 
I  to  avail  herself  of  the  act  of  July  20,  1892  (27  Stat, 
an  affidavit  of  poverty,  but  it  was  adjudged  insuffi- 
order  made.  She  now  comes  in  with  one  which  is 
m,  and  the  question  is  whether  she  is  entitled  to  have 
In  my  opinion,  she  is.  While  there  is  quite  a  little 
endant's  contention  that  her  plea  of  poverty  has  been 
Dsed  of,  at  the  same  time  I  cannot  close  my  eyes  to 
e  former  affidavit  was  thrown  out  on  the  ground  that 
the  assertion  of  poverty  not  being  absolute,  but  rela- 
le  supposed  demand  for  bail  in  $1,000,  and  that  the 
fifort  to  cure  its  defects.  The  assertion  now  is  abso- 
s  the  affidavit  is  received,  by  a  mere  slip  in  the  form 
isly  taken  she  may  be  deprived  of  a  substantial  right, 
the  law  should  be  so  administered,  and,  considering 
nthin  my  discretion,  I  will  allow  the  affidavit  to  come 
ure,  it  may  still  be  regarded  as  in  time,  within  the 
act;  for  the  order  for  security  is  a  demand  to  which 
ikes  answer  by  the  affidavit  now  presented,  and  thus 
ts  terms.  It  was  so  held  in  McDuffee  v.  Railroad 
Fed.  865,  where  an  affidavit  was  received  after  an 
ity  had  been  entered ;  and  in  Whelan  v.  Railway  Co. 
219,  a  second  more  specific  affidavit  was  allowed  to 
ncies  of  the  case ;  while  in  Reed  v.  Pennsylvania  Co., 
he  court,  in  denying  an  application  because  the  affi- 
ufficient,  expressly  provided  that  it  should  be  without 
renewal  upon  one  that  was.  These  cases  seem  to  in- 
ty  of  practice  which  I  am  not  inclined  to  abridge, 
urged  by  counsel  that  the  defendant  is  entitled  to 
ce  to  contradict  the  affidavit,  and  show  that  the  plain- 
3or  person  she  claims  to  be.;  but,  upon  a  careful  read- 
jte,  I  do  not  think,  at  the  present  stage  of  the  case, 
.  The  affidavit,  if  sufficiently  direct  and  positive,  is, 
ance,  to  be  taken  as  true,  and  the  plea  of  poverty  ac- 
lis  does  not  leave  the  opposite  party  without  remedy, 
ice,  by  the  second  section  of  the  statute,  if  the  affi- 
ly  false  the  affiant  may  be  prosecuted  for  perjury; 
t  place,  by  the  fourth  section,  the  court  may  dismiss 
be  made  to  appear  that  the  allegation  of  poverty  is 
lid  court  be  satisfied  that  the  alleged  cause  of  action 
malicious.**  Under  this  section,  it  has,  indeed,  been 
the  presentation  of  an  affidavit  the  court  may  inquire 
and  grant  or  refuse  relief,  according  as  it  is  found 
ise.  This  was  the  course  pursued  in  Boyle  v.  Rail- 
)  63  Fed.  539,  and  in  Brinkley  v.  Railroad  Co.  (C.  C.) 
)oth  decided  by  Hammond,  J.;  and  a  similar  view 
been  taken  in  Whelan  v.  Railway  Co.  (C.  C.)  86  Fed. 
vas  declared  by  Lacombe,  J.,  that  the  act  does  not 
istricted  right  to  prosecute  as  a  poor  person,  a  pre- 
igation  being  provided  for  by  the  fourth  section.  So, 
Railway  Co.  (C  C.)  104  Fed.  2S6,  it  was  said  by  Trie- 
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ber,  J.,  that  "this  [iourth  section]  clearly  demonstrates  that,  before 
such  leave  will  be  granted,  there  must  be  some  kind  of  showing  made 
to  the  court  that  there  is  reasonable  cause  to  believe  that,  if  per- 
mitted to  prosecute  the  suit  in  forma  pauperis,  the  plaintiff  is  likely 
to  recover  something  by  his  action."  But,  with  due  respect  to  the 
eminent  judges  who  have  so  ruled,  the  true  construction  of  the  act, 
in  my  judgment,  is  that  put  upon  it  by  Wheeler,  J.,  in  McDuSee 
V.  Railroad  Co.  (C.  C.)  82  Fed.  865,  where  it  was  held  that  a  demand 
for  security  for  costs  is  fully  met  by  the  filing  of  an  affidavit,  without 
more.  "The  statute  does  not  *  *  *  provide,"  it  is  there  said, 
"that  an  affidavit  shall  not,  if  untrue,  be  an  answer  to  a  demand  for 
security  in  an  action  pending,  but  only  that  the  court  may  dismiss 
any  such  cause  so  brought  under  the  act,  if  it  be  made  to  appear  that 
the  allegation  of  poverty  is  untrue.  »  *  »  The  filing  of  an  affi- 
davit, and  not  the  truth  of  it,  is  what  the  statute  makes  an  answer 
to  the  demand."  Following  this  view,  I  therefore  hold  that,  on 
filing  an  affidavit  in  proper  form,  the  party  is  entitled  to  proceed  with 
the  case  in  forma  pauperis,  leaving  it  to  the  opposite  party  to  con- 
test the  truth  of  the  affidavit  on  a  motion  to  dismiss,  if  desired. 
This  was  the  course  pursued  in  Wickelman  v.  A.  B.  Dick  Co.,  85 
Fed.  851,  29  C.  C.  A.  436,  and  seems  to  me  to  be  the  one  to  be  ob- 
served. It  raises  the  issue  in  an  orderly  way,  and  after  a  full  hear- 
ing, in  which  both  parties  have  opportunity  to  produce  the  evidence 
pro  and  con,  it  enables  the  court  to  act  directly  and  effectively  upon 
the  question.  All  that  the  statute,  at  the  outstart,  in  terras,  re- 
quires, is  an  affidavit,  without  particulars,  that,  because  of  poverty, 
the  party  is  unable  to  pay  the  costs  or  give  security  for  them,  and 
not  until  this  allegation  has  been  called  in  question  can  he  be  ex- 
pected or  prepared  to  maintain  its  truth.  Until  this  is  done,  by  a 
motion  to  dismiss  on  a  proper  countershowing  the  affidavit  of  the 
applicant  must  stand.  As  strengthening  this  construction,  it  is  to 
be  noted  that  the  only  question  before  the  court  on  such  an  applica- 
tion is  whether  or  not  it  shall  be  granted;  a  refusal  being  the  only 
possible  adverse  result.  But  in  proceedings  under  the  fourth  sec- 
tion much  more  is  contemplated.  The  power  is  there  given  to  end 
the  case  by  an  order  of  dismissal,  if  either  the  allegation  of  poverty 
is  found  untrue,  or  the  cause  of  action  is  deemed  malicious  or  friv- 
olous, and  this  double  inquiry  is  entirely  inappropriate  and  unpro- 
vided for  in  disposing  of  the  preliminary  question  whether  the  plea 
of  poverty  shall  prevail.  A  dismissal  is  the  penalty  attached  to  a 
false  plea  successfully  made,  and  is  inapplicable  to  an  effort  which 
has  failed.  It  is  a  summary  remedy,  necessary,  no  doubt,  to  hold 
in  check  the  temptation  to  resort  to  the  statute,  but  because  of  its 
drastic  character  it  is  not  to  be  allowed  except  in  the  way  that  is 
there  pointed  out.  The  applicant,  having  invoked  the  law,  cannot 
complain  if  its  provisions  are  turned  agfainst  him,  but  he  is  entitled 
to  have  it  done,  not  only  in  the  way  that  affords  him  the  fullest 
opportunity  to  be  heard,  but  in  the  way  that  the  law  provides.  Con- 
sidering, therefore,  that  the  remedy  given  by  the  fourth  section  is 
distinct  and  specific,  it  must  be  specifically  and  separately  pursued. 
It  is  the  method  provided  by  the  statute  for  testing  the  falsity  of  the 
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tiot  to  be  drawn  into  the  preliminary  inquiry  when 
^resented,  where  the  question  of  its  formal  suffi 
nvolved. 

aving  now  filed  an  affidavit  of  poverty  which  con 
lirements  of  the  statute,  the  order  heretofore  made, 
irity  for  costs,  is  set  aside. 


In  re  McOALLTTM  et  aL 
Court,  E.  D.  Pennsylvania.   January  25, 1902.) 
No.  90S. 

AIMS  AGAINST  EsTATK — JlJItlSDICTION  OF  DiBTIilCT  COORT. 

i  23.  cl.  "b."  providing  that  suits  by  the  trustee  In  bank- 
ily  be  brought  In  the  courts  where  the  bankrupt  vrhose 
administered  by  such  trustee  might  have  brought  them 
tcy  proceedings  had  not  been  instituted,  unless  by  con- 
>po8ed  defendant,  being  eontined  to  suits  by  the  tiustee, 
tatlon  upon  the  Jurisdictlcn  of  tlie  district  court  as  to 
lie  estate  or  trustee,  conferred  by  section  2,  cl.  7,  giving 
'er  to  determine  controversies  In  relation  to  tbe  banlcrupt 

NVOLVKD. 

.  Act,  §  2,  cl.  7,  conferring  power  upon  the  district  court, 
banltruptcy,  to  collect,  reduce  to  money,  and  distribute 
banlirupts,  and  to  dotermlne  controversies  In  relntion 
as  therein  otherwise  provided, — there  being  no  provision 
lie  act  regulating  suits  or  clulins  against  the  estate,  or 
Btee  as  its  representative, — the  Jurisdiction  of  the  district 
eh  BuitB  and  clulms  Is  unlimited,  and  la  not  dependent 
Dt  In  controversy. 

Trcbteb'8  Hands — Frocekds  or  Goods  Sold  on  Coksiox- 

ikrupt'9  estate  has  been  converted  Into  cash,  and  such 
Kinds  of  tlie  trustee  in  bankruptcy,  a  cljiira  by  a  creditor 
It  of  the  full  anmunt  of  his  debt  on  the  ground  that  it 
■alne  of  go  ds  which  had  been  only  consigned  to  the 
title  remaining  in  the  cr^^ditor,  but  which  hsid  been  con- 
ih  by  the  trustee,  is  nothing  more  than  a  claim  against 
luuds  of  the  court,  which  the  court,  as  an  incident  to  the 
bute,  has  the  right  to  hear  and  determine. 

CRTS. 

being  a  claim  to  a  superior  ri?rht  to  a  fimd  about  to  be 
iJ  In  which  all  the  other  creditors  of  the  bankrupt  were 

Lild  be  determined  in  tlie  district  court,  where  the  other 
:  be  hciird  in  defcnsf  of  their  riglits.  and  an  application 
i  upon  such  claim  In  the  state  court  should  be  refused. 

.   Application  in  the  matter  of  McCallum  &  Mc- 
ts,  for  leave  to  sue  the  trustee  in  bankruptcy  in 
Refused. 

for  creditor, 
dman  and  Wm.  S.  Price,  for  trustee. 


ftSON.  District  Judge.  The  facts  upon  which  this 
are  these:    Before  the  petition  in  bankruptcy  was 
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filed,  the  bankrupts  had  made  an  assignment  for  the  benefit  of  cred- 
itors, under  which  a  large  part  of  their  assets  had  been  sold  and 
converted  into  cash.  The  fund  thus  arising  has  been  handed  over 
to  the  trustee,  and  is  now  in  his  hands.  The  present  petitioner's 
claim,  which  he  asks  to  pursue  in  the  state  court,  is  based  upon  the 
averment  that  he  delivered  to  the  bankrupts  certain  oriental  rugs, 
to  be  sold  by  them  upon  consignment ;  the  title  to  the  rugs  to  re- 
main in  the  petitioner,  and  the  bankrupts  to  be  compensated  by 
being  paid  a  commission  on  the  sales.  These  rugs,  it  is  further  aver- 
red, were  all  sold  by  the  bankrupts  or  by  the  assignee;  and  the 
petitioner  seeks  to  follow  the  proceeds,  asserting  a  right  to  be  paid 
in  full  out  of  the  fund  in  the  hands  of  the  trustee.  He  has  also 
proved  his  claim  as  an  ordinary  debt  against  the  bankrupt  estate, 
but  has  not  accepted  the  dividend  that  was  recently  declared,  asking 
for  leave  first  to  pursue  his  claim  to  be  paid  in  full,  and,  failing  suc- 
cess in  this  attempt,  intending  to  resume  his  position  as  an  un- 
secured creditor  of  the  estate.  He  asks  leave  to  sue  the  trustee  in 
a  state  court,  because  he  believes  that  the  bankrupt  act,  as  inter- 
preted by  the  supreme  court  in  Bardes  v.  Bank,  178  U.  S.  524,  20 
Sup.  Ct.  1000,  44  L.  Ed.  1175,  requires  such  a  suit  to  be  brought  in 
the  circuit  court,  if  the  other  jurisdictional  requisites  exist,  or  in  the 
state  courts,  if,  as  in  the  present  case,  the  amount  in  controversy 
is  less  than  $2,000. 

I  am  unable  to  take  this  view  of  the  bankrupt  act.  The  case 
of  Bardes  v.  Bank  interpreted  section  23,  cl.  "b,"  which  is  concerned 
simply  with  suits  brought  by  the  trustee,  and  has  no  reference  to 
suits  brought  against  him,  I  find  nothing  either  in  the  statute  or 
in  the  opinion  of  the  supreme  court  further  to  qualify  section  2,  cl. 
7,  of  the  act,  which  confers  power  on  the  district  court,  as  a  court 
of  bankruptcy,  to  collect,  reduce  to  money,  and  distribute  the  es- 
tates of  bankrupts,  and  to  determine  controversies  in  relation  there- 
to. The  only  restriction  upon  this  grant  of  power,  which  congress 
had  the  undoubted  right  to  make,  is  the  restriction  contained  in 
the  final  words,  "except  as  herein  otherwise  provided";  and,  as  I 
have  already  intimated,  there  is  no  provision  elsewhere  in  the  act 
regulating  suits  brought  or  claims  made  against  the  estate,  or  against 
the  trustee  as  its  representative.  It  seems  to  me  that  the  present 
application  is  the  ordinary  case  of  a  claim  against  a  fund  in  the 
hands  of  a  court,  and  such  claims  the  court  in  possession  of  the 
fund  has  the  right  to  hear  and  determine.  It  is  an  incident  to  the 
j>ower  to  distribute,  and,  except  where  this  power  is  expressly  so 
limited  by  competent  authority  that  a  claim  to  a  share  of  the  fund 
must  be  sent  to  some  other  court  for  determination,  the  court  that 
has  possession  of  the  fund  is  the  proper  tribunal  to  decide  all  con- 
troversies concerning  its  ownership. 

I  do  not  deny  the  jurisdiction  of  the  state  courts  to  determine  con- 
troversies, in  proper  cases,  between  the  trustee  and  adverse  claim- 
ants; but  this,  I  think,  is  not  such  a  controversy.  The  claim  here 
is  essentially  that  the  applicant  be  declared  to  have  a  superior  right 
to  a  certain  part  of  a  fund  about  to  be  distributed.  He  is  not  as- 
serting that  he  can  recover  any  personal  chattels  from  the  trustee. 


k  M.  &  LAUD  ft      GO.  T.  GARDNBR-LACV  LCHBEB  00.  895 


le  may  have  had  to  the  rugs  themselves  is  gone,  and 
;  character  or  the  other,  has  been  transferred  to  the 
;  is  an  ordinary  creditor,  he  must,  of  course,  prove 

bankrupt  court.    If  he  is  claiming  a  superior  right 
le  fund, — a  right  to  take  away  a  part  of  it  to  the 
er  creditors, — I  think  he  ought  to  pursue  the  claim 
all  be  heard  in  defense  of  their  rights, 
sons,  I  am  of  opinion  that  the  applicant  should  pre- 

referee  such  claim  as  he  may  be  advised  to  make. 

for  leave  to  sue  the  trustee  in  the  state  courts  is 


N.  G.  LAND  &  LUHBER  CO.  T.  OABDNERr-I/AOT  LUM- 
BBB  OO.  et  al 

y>UTt,  E.  D.  North  Carolina.   February  11,  1002.) 

>TAL  OP  TiMBKR— PrbI.IMINAHY  InJUKCTIOK. 

J  to  remove  cloud  and  eujoln  trespass  on  land,  on  which 
estralnlng  order  Is  Issued,  Is  against  numerous  defendants, 
Ity  of  interest,  some  of  whom  do  not  answer.  It  will  be 
fesso.  and  the  restraining  order  continued  to  tiie  hearing, 
sidants  not  answwlng. 

T. 

mplalnt  against  numerons  defendants  seehs.  In  equity,  to 
,  remove  cloud,  and  enjoin  trespasses  on  land,  and  a  de- 
ssession  of  part  of  the  land  traverses  complainant's  title, 
gatlons  of  trespass,  and  sets  up  an  apparently  good  title, 
ssoes  of  law,  which  must  be  tried  In  an  action  of  eject- 
rt  will  direct  a  temporary  restraining  order  vacated,  un- 
eps  are  taken  within  10  days  for  the  trial  of  defendants* 
possession. 

rendant  Id  a  suit  in  eqnlty  to  establish  title,  remove  clond, 
ispasses  on  land,  claims  title,  and  avers  that  it  has  eatab- 
1  faith.  lumbering  works  on  the  land,  at  great  expense, 
^paratlon  for  market  quantities  of  timber,  which  will  cause 
f  not  immediately  prepared  for  commerce,  the  court  will 
aporary  restraining  order  on  such  defendant  giving  bond 
i&t,  If  so -required.  It  will  account  to  complainant  for  tlm- 
I  the  land,  and  further  direct  such  order  vacated  unless 
rltbln  20  days  formulate  Issues  for  the  trial  of  the  title  to 
a  Jury. 


ark,  for  plaintiff. 

my  and  George  Rountree,  for  defendants. 

District  Judge.  Plaintiff  filed  its  bill  in  equity 
IS  defendants,  and  a  restraining  order  was  granted, 
he  rule  day  in  February,  1902.  The  bill  alleges: 
a  corporation  created  and  existing  under  the  laws 
That  the  Gardner-Lacy  Company  is  a  corporation 
sting  under  the  laws  of  South  Carolina,  having  a 
s  in  Brunswick-  county,  N.  C,  and  that  the  nymer- 
idants  are  citizens  of  North  Carolina.    Tlut  the 
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State  of  North  Carolina  in  1795  granted  to  Benjamin  Rowell,  Ste- 
phen Williams,  and  Wqi.  Collins  certain  lands  in  North  Carolina, 
and  complainant  is  the  owner  in  fee,  seised  and  in  possession,  of 
the  land  described  in  said  grants.  Muniments  of  title,  surveys,  and 
acts  of  the  legislature  are  set  out  at  length.  That  complainant  has 
for  30  years  had  possession  of  said  land,  except  some  small  tracts 
(which  are  not  described),  moving  trespassers  therefrom,  paying 
taxes  thereon,  etc.  That  defendants  have  filed  entries  on  parts  of 
said  land,  trespassed  thereon,  cut  timber  (which  is  the  chief  value 
of  the  lands  to  plaintiff),  and  caused  irreparable  damage  and  depre- 
ciation of  complainant's  'interests.  That  to  estabhsh  complainant's 
rights  would  involve  it  in  a  multiplicity  of  suits,  endless  litigation, 
delay,  and  irreparable  damage;  and  it  seeks  this  remedy  to  estab- 
lish its  title,  remove  all  clouds,  and  enjoin  trespassers  in  one  acti6n. 
That  while  complainant  is  informed  as  to  the  location  of  its  own 
lines  and  boundaries  (which  are  not  set  out  in  the  bill,  but  appear 
m  the  grants  and  plots  attached),  and  the  fact  of  defendants  and 
others  trespassing  and  committing  acts  of  spoliation  within  its  bound- 
aries, it  has  been  unable  to  ascertain  the  particular  grants  and  deeds, 
if  any,  under  which  defendants  pretend  to  justify  and  defend,  and 
defendants,  in  equity  and  good  conscience,  should  be  required  to 
disclose  fully  and  completely  the  grants,  entries,  claims,  or  deeds 
under  which  they  claim  the  right  to  trespass  upon  the  said  lands, 
cutting  and  removing  timber  therefrom;  and  defendants  cannot 
show  any  superior  title  to  complainant.  That  said  lands  are  as- 
sessed for  taxes  in  complainant's  name  at  $61,000.  Then  follow 
the  prayers  for  relief.  A  temporary  restraining  order  was  granted, 
returnable  on  the  rule  day  in  February,  1902.  The  subpoena,  bill, 
and  restraining  order  were  returned  served  on  58  of  the  defendants 
(naming  them)  when  the  questions  involved  were  heard;  counsel 
appearing  on  both  sides. 

Upon  an  examination  of  the  record,  it  appears  Mrs.  N.  J.  Schul- 
ken,  one  of  the  defendants,  filed  an  answer  January  31st  in  which 
she  denies  the  title  of  complainant  to  parts  of  the  land  referred  to, 
sets  out  her  muniments  of  title  thereto,  and  raises  issues  of  fact 
which  constitute  an  apparently  good  defense  at  law.  A  court  of 
equity  cannot  try  these  issues.  This  defendant  also  denies  any  tres- 
pass or  cutting  of  timber, — in  short,  sets  up  defenses  upon  an  ap- 
parently good  legal  title,  which  must  be  tried  by  a  jury  on  the  law 
side  of  the  docket.  To  the  rule  to  show  cause  she  makes  no  spe- 
cific answer,  but  her  answer  is  considered  in  this  connection,  hav- 
ing been  filed  before  the  return  day.  On  the  return  day  the  Gard- 
ner-Lacy Company  answered  with  many  affidavits,  and  demurred 
ore  tenus  to  the  bill.  This  defendant  claims  to  be  the  owner  in 
fee  of  certain  tracts, — the  Burnice  Little  tract  (80  acres),  the  Elijah 
Little  tract,  the  Nathan  Little  tract,  the  Form^u^^  tract,  the  Nar- 
low  and  Williams  tract,  the  Samuel  Evans  tract  (100  acres),  and  the 
Noah  Williamson  tract,  of  100  acres,  of  which  it  and  those  under 
whom  it  claims  have  for  more  than  seven  years  been  in  open,  notori- 
ous, continuous,  and  exclusive  possession  under  color  of  thle.  It 
idainis  the  timber  interests  on  all  these  lands;  has  established  a 
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nip,  and  constructed  a  tramway,  with  iron  rails,  en- 
■^ng  outfit;  five  or  six  miles  long,  and  prepared  timber 
I  ways  described;  some  rafted,  some  cut  down,  and 
elted  preparatory  to  being  felled.  On  the  same  day 
turn  day)  this  defendant  demurred  to  the  bill,  which 
be  more  properly  considered  on  the  hearing  on  the 
.  Other  defendants  do  not  answer  the  rule,  and  the 
he  present,  be  taken  pro  confesso  as  to  them.  At  the 
questions  will  doubtless  be  presented  which  it  would 
to  consider  now,  and  which  the  court  has  no  inten- 
ition  to  even  consider  at  this  time, 
uestion  for  consideration  at  this  time  is,  shall  the  re- 
:r  be  continued  to  the  hearing  ?  It  is  only  when  com- 
s  bill  alleges  a  joint  liability  or  community  of  inter- 
answer  of  one  defendant  will  inure  to  the  benefit  of 
nts.  Bates,  Fed.  Eq.  Proc.  330,  and  authorities  cited, 
sems  to  be  no  community,  but  a  great  diversity,  of 
he  part  of  the  defendants,  and  diverse  defenses.  Hence 
iet  up  by  Mrs.  Schulken  and  the  Gardner-Lacy  Com- 
iffect  the  other  defendants,  except  in  so  far  as  other 
5  connected  with  such  defenses.  As  to  other  defend- 
is  taken  pro  confesso,  and  the  injunction  continued  to 

Schulken  traverses  the  title  of  complainant,  denies  all 
trespass,  alleges  she  is  not  cutting  and  has  not  cut 
sets  up  an  apparent  good  title  in  herself.  Issues  are 
hich  must  be  tried  by  a  jury  on  the  law  side  of  the 
is  in  possession  of  a  part  of  the  land,  claiming  title 
ber  right  Cp  retain  such  possession  must  be  tried  in 
jsues  formulated  in  the  form  of  an  action  of  ejectment. 
>e  done  on  the  equity  side  of  the  docket.  As  against 
does  not  set  up  such  equities  as  entitle  complainant 
relief,  unless  such  action  of  ejectment  is  commenced 
Don  as  her  defense  is  disclosed;  and,  unless  proper 
end  are  taken  within  10  days,  the  restraining  order 
d  as  to  the  defendant  N.  J.  Schulken.  This  order  is 
1  examination  of  the  record  ex  mero  motu. 
principal  objects  of  the  bill,  as  said  in  Dick  v.  For- 
S.  405-415,  15  Sup.  Ct.  124,  39  L.  Ed.  201,  and  Hol- 
:n,  110  U.  S.  15,  3  Sup.  Ct.  495,  28  L.  Ed.  52,  being 
mds  on  and  quiet  title,  it  has  served  its  purpose  and 
its  end  as  to  that  part  of  the  land  claimed  by  the 
Company,  which  discloses  an  apparently  good  title, 
ndaries  of  the  land  claimed  by  this  defendant.  De- 
>ses  Its  muniments  of  title ;  also  that  it  has  timbers 
tages  of  preparation  for  market,  and  great  loss  will 
the  same  is  not  prepared  for  commerce  within  a  rea- 
Timber  belted  preparatory  to  being  felled  or  that 
round  or  in  the  water,  if  left  standing,  lying,  or  float- 
utilized  when  in  proper  condition,  becomes  worthless 
al  purposes.   To  effect  this  end  by  injunction  would 


398 


113  FEDERAL  REPORTER. 


be  inequitable,  and  serve  the  contrary  of  the  primary  object  of  a 
ccurt  of  conscience  and  equity, — a  loss  to  all  parties  concerned. 
This  the  court  will  not  do.  It  is  not  equity.  Defendant  sets  up 
an  apparently  good  title.  It  has  erected  its  works  at  considerable 
expense, — evidently  in  good  faith,  depending  on  its  title.  To  tie  up 
its  enterprise  by  injunction  after  these  disclosures  would  smack  of 
oppression,  not  equity.  Complainant  has  its  rights.  Defendant 
also  has  rights.  The  court  will  preserve  both.  The  traversed  al- 
legations in  the  bill  will  be  tried  by  a  jury,  being  the  usual  ques- 
tions in  actions  of  ejectment, — is  the  complainant  the  owner  and 
entitled  to  the  possession  of  the  land,  the  boundaries  of  which  are 
now  known?  etc.  In  the  meantime,  if  complainant  shows  its  good 
faith  by  taking  steps  to  test  its  claim,  the  interests  of  the  parties 
as  they  appear  will  be  protected  and  preserved.  The  test  should 
be  made  in  a  reasonable  time.  Under  the  circumstances,  the  law*s 
delay  would  be  an  injustice.  A  consideration  of  the  questions  of 
law  and  equity  discussed  on  the  hearing  has  been  purposely  avoided, 
lest  their  consideration  at  this  time  should,  when  the  contentions, 
rights,  and  equities  of  the  parties  are  more  fully  disclosed,  em- 
barrass the  parties  or  the  court  by  a  premature  consideration  or 
discussion.  The  final  hearing  will  probably  be  had  within  the  next 
60  days,  when  these  questions  can  more  intelligently  be  considered 
and  determined. 

It  is  therefore  considered,  ordered,  and  adjudged  that  as  to  the 
Gardner-Lacy  Lumber  Company  the  restraining  order  heretofore 
granted  be,  and  the  same  is  hereby,  modified  and  dissolved,  on  the 
said  Gardner-Lacy  Company  entering  into  bond,  in  the  sum  of 
$10,000,  conditioned  that  it  shall,  if  so  Ujquired  by  order  of  this 
court,  account  to  complainant  and  pay  fc*  such  timbers  as  it  shall 
cut  and  use  from  the  land  claimed  by,  or  of  which  it  shall  be  ad- 
judged by  the  court,  the  New  Jersey  &  North  Carolina  Land  & 
Lumber  Company  was  and  is  the  owner  and  entitled  to  the  posses- 
sion. Said  restraining  order  is  continued  in  full  force  and  effect 
as  to  lands  claimed  by  complainai4t  and  not  included  within  the 
boundaries  of  the  land  to  which  the  Gardner-Lacy  Company  claims 
title.  It  is  further  ordered  that,  imless  the  New  Jersey  &  North 
Carolina  Land  &  Lumber  Company  shall  within  20  days  from  the 
entering  of  this  order  formulate  issues  and  take  steps  to  have  its  title 
to  said  land  claimed  by  the  Gardner-Lacy  Lumber  Company  tried  by 
a  jury,  the  said  restraining  order  heretofore  granted  herein  shall  be, 
and  the  same  is  hereby,  vacated  and  dissolved.  And  this  cause  is 
held  for  further  order. 


1.  OoRPOBATroNs— Call  on  Stock— LiABiLirr. 

The  reglfitered  owner  of  preferred  stock  of  a  corporation,  on  call 
made  thereon  during  tbe  continuance  of  sncfa  ownership,  becomes 
charged  with  a  deflnltlve  debt  and  la  liable  thereon,  though  he  haa  made 
no  express  promlee  to  poy- 
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PER  OF  Stock— Liability  for  Cali^ 

e  registered  owner  of  corporation  stock,  after  call  made 
nsferred  his  shares  on  the  books  of  the  corporation  to  a 
ei'ore  any  instnllments  of  the  call  were  Vayahle,  ht  was  not 
eved  from  his  obligation  to  pay  the  call,  which  tecame  a 
t  the  time  of  the  call. 

■  Of  CORPOltATIOV. 

tt  of  a  corporatlim  to  a  transfer  on  Its  books  of  preferred 
vhlch  a  call  has  been  made,  does  not  relieve  the  registered 
of  at  the  time  of  the  call  from  the  liability  fixed  by  the  call. 

ITUIIK  FOK  ^OXPATMENT  OP  CalL— CUMULATIVE  RkUEUT. 

corporation  Is  authorized  by  statute  to  forfeit  sliares  of 
>npayment  of  calls  made  thereon. .  It  can  still  enforce  pay- 
f  by  action  against  the  registered  owner  of  such  shares  at 
the  call;  the  remedy  of  forfeiture  being  merely  cumulatlTe. 
iroB  OF  Sbares  for  PAiD-Ur  Sharks— Kehbdt  of  Objecting 

R. 

s  directors,  authorized  by  the  stockliolders  of  a  corporation, 
issue  paid  certillcates  of  preferred  st  ck  on  which  ?i*0  was 
mnge  for  outstanding  unpaid  sbares  of  preferred  stock,  and 
the  treasury  of  the  company  the  remaluiug  shares,  tlie 
n  objecting  stockholder  would  be  a  suit  to  restrain  consum- 
jch  proceeding. 

—  KXTENSIOir  OF  TlUE  —  EXCHAKOB  OF  SHARES  FOR  PaiD-Uf 
RFEITDRE  OF  PRAKCHISE. 

tors  of  a  corporation  passed  resolntlons  extending  the  time 
:  of  the  first  Installment  of  a  call  on  preferred  shares,  and 
I  exchange  of  stock,  whereby  two  shares  of  full-paid  and 
le  preferred  stock  should  be  exebaugod  for  five  shares  of 
d  stock  on  which  $20  would  have  been  paid;  thus  leavlnj,' 
of  the  preferred  stock  in  the  treasury,  and  two-flftha  out- 
teid  to  show  no  effort  to  reduce  the  capital  stock  of  the  cor- 
purcbasing  its  stock  or  otlierwis%  so  as  to  forfeit  Its  frau- 
lius  deprive  it  of  the  right  to  recover  the  debt  Incurred  by 
ir  by  a  call  on  the  preferred  stock. 

CRT  OF  Call— Al'-KI DAVIT  OF  Dkf-KNSK— SUFFICIESCY. 

by  a  corporation  to  recover  an  unpaid  caU  on  stock,  an 
defense  alleging  fraud  In  makii^  the  cull,  and  that  In  order 
t  the  fraud  an  assessment' was  levied,  though  unnecessary 
pose  of  the  company,  but  not  alleging  that  the  assessment 
}39  of  the  directors'  powers,  or  would  be  unnecessary  If  It 
ed  that  the  company  should  continue  to  prosecute  Its  bnsl* 
fflcient 

lVIT  of  Defense— SuFFicrEKCT. 

7.  St  U.  S.  S  OM,  which  reijulres  United  States  courts  to 
odgi^ent  according  to  the  right  of  the  cause,  without  regard- 
!Ct  in  a  declaration,  except  those  which,  In  cases  of  demurrer, 
smnrring  apeclally  set  down,  together  with  his  demurrer,  as 
ereof.  an  affidavit  of  defense  in  an  action  by  a  corporation  to 
ill  on  stock,  stating  that  the  statement  of  claim  shows  no 
>tlon,  and  is  Insufficient  to  Justify  a  verdict  or  Judgment, 
most,  to  a  general  demurrer,  and  is  Insufficient  to  bar  the 
acn. 

IVATION —  SnPFTCIKN  CY. 

Bt  of  claim  alleged  that  defendant  was  the  registered  owner 
amount  of  stock  in  plaintiff  corporation,  and  that  by  virtue 
rttce,  and  demand  therfcn,  which  were  set  forth,  defendant 
le  to  pay  a  apedfled  amount  No  agreement  by  defendant 
all  Id  question  was  alleged,  nor  was  the  plaintiff's  certificate 
itloD  made  part  of  the  declaration.  Defendant  was  not  al- 
the  bolder  of  the  stock  at  the  time  when  the  call  became 
rablft  Met^  that  the  declare  don  was  sufficient. 
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10.  Saug— Defqkss— IiLnEGtiLABnT  OF  Organization. 

The  owner  of  stock  Id  an  acting  corporation  cannot  defend  blmself  Id 
an  action  to  recover  calls  made  on  such  stock  by  alleging  irregularity 
of  tbe  corporatii'U's  organization. 

11.  Same— Declaration— AiCEHOMKMT. 

Under  Ber.  St  U.  S.  S  964,  which  requires  United  States'  courts  to 
give  Judgment  without  regarding  defects  in  a  declaration,  except  those 
which,  In  cases  of  demurrer,  the  party  demurring  specially  set  down  to- 
gether with  his  demurrer,  as  the  cause  thereof,  a  statement  of  claim  in 
an  action  by  a  corporation  to  recover  unpaid  culls  on  st  ck  may  bo 
amended  by  an  allegation  that  the  balance  remaining  due  on  the  stock 
after  the  Srst  Installment  thereon  had  been  paid  has  not  since  been  paid. 

18.  Same— AFFIDAVIT  op  DEKENeK— Amendment. 

Where  an  amendment  of  a  statement  of  claim  has  been  allowed,  a 
supidemental  affidavit  of  defense,  confined  to  the  aubject-matter  of  sucb 
amendment,  will  also  be  allowed. 

Burr,  Brown  &  Lloyd,  for  plaintiff. 
F.  B.  Bracken,  for  defendant. 

DALLAS,  Circuit  Judge.  This  is  an  action  upon  a  call  made  by 
the  board  of  directors  of  the  plaintiff  corporation  on  the  holders  of  its 
preferred  stock  of  record  on  September  i6,  1901.  It  has  been  heard 
upon  plaintiff's  rule  sec  reg.  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense.  The  plaintiff's  statement  of  claim  alleges  that  on 
September  16,  1901,  the  defendant  was  the  holder  of  5,100  shares  of 
the  said  preferred  stock,  which  were  duly  registered,  and  stood  in  his 
name  upon  the  books  of  the  company ;  and  it  avers  that  by  reason 
thereof,  and  by  force  and  virtue  of  the  call,  -notice,  and  demand  set 
forth,  the  defendant  l*came,  and  then  was,  liable  to  pay  the  plain- 
tiff the  sum  of  $12,750  on  November  11,  1901 ;  being  $2.50  per  share 
due  upon  that  date  under  the  terms  of  said  call  as  modified  by  reso- 
lution of  September  25,  1901.  The  affidavit  of  defense  first  filed, 
which  is  somewhat  voliimino.us,  need  not  be  here  set  forth  at  length, 
nor  even  summarized;  for  defendant's  counsel  has  clearly  defined 
the  questions  intended  to  be  raised  by  it,  and,  as  the  counsel  for 
plaintiff  has  conceded  that  those  questions  are  adequately  presented 
for  decision,  the  attention  of  the  court  may  well  be  confined  to  their 
consideration. 

The  defendant,  as  the  registered  owner  of  preferred  stock  of  the 
corporation  plaintiff  when  the  call  sued  on  was  made,  was  liable 
thereon,  though  he  had  made  no  express  promise  to  pay.  Webster 
V.  Upton,  91  U.  S.  66,  23  L.  Ed.  384.  The  duty  which  before  call 
pertains  to  such  o>vnership  is  inchoate  and  indefinite,  but,  upon  call 
made  and  notified,  the  owner,  by  reason  of  that  pre-existing  duty, 
becomes  charged  with  a  definitive  debt, — a  sum  fixed,  and  certain, 
which  he  is  absolutely  bound  to  liquidate.  The  learned  counsel  of 
the  defendant  has  urged  upon  my  attention  the  case  of  Braddock 
V.  Railroad  Co.,  45  N.  J.  Law,  ^63,  where  it  is  said  that  "a  call  is 
nothing  more  than  an  official  declaration  that  the  suras  subscribed 
are  to  be  paid";  but  by  this,  I  think,  is  meant — ^what  is  obviously 
true— that  a  call  cannot  be  creative  of  the  pre-existing'  duty  to  which 
I  have  referred,  and  which  in  Webster  v.  Upton,  supra,  is  defined 
as  "the  legal  duty  of  paying  all  legitimate  calls  made  dturing  the 
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the  ownership."  It  does  not  mean  that  one  who  is 
-not  by  subscription,  but  by  assignment — ^becomes, 
is  legal  duty  to  pay  all  calls  when  and  as  made,  an 
if  the  company  from  and  at  the  time  he  acquires  his 
ough  no  call  whatever  be  in  fact  made  during  the  con- 
ownership.  To  ray  mind,  such  a  proposition  would 
iianifcstly  unsound,  and  careful  reading  of  the  entire 
New  Jersey  court  has  satisfied  me  that  it  had  no 
irming  it.  The  general  rule  that  the  indebtedness 
iished  by  a  call  is  that  of  the  persons  who  at  that 
nizcd  on  the  company's  register  as  the  owners  of  its 
idered  inapplicable  to  the  present  case,  either  by  any 
his  particular  call,  or  by  reason  of  the  fact  that,  after 
en  made,  the  defendant's  shares  were  transferred  on 
he  corporation  to  a  purchaser  to  whom  he  had  pre- 
em.  The  statement  of  claim  alleges  the  call  in  ac- 
ffhat  seems  to  me  to  be  its  clear  legal  effect, — as  be- 
$io  per  share  on  the  holders  of  the  preferred  stock 
company  of  record  on  September  i6,  1901";  and, 
e  defendant  was  then  of  record  as  spch  holder,  I  see 
Joubt  that  he  was  bound  by  it.    He  was  not,  it  is 

0  pay,  except  in  installments  to  mature  at  later  dates, 

1  as  a  debtor  was  then  finally  fixed.  Was  it  shifted 
:e  by  the  transfer  which  subsequently,  but  before  any 
n  called  became  payable,  was  made  on  the  books  of 

I  think  not.  Whatever  right,  if  any,  the  transferror 
igainst  the  transferee,  the  responsibility  of  the  former 
;ion  itself  was  one  arising  out  of  a  duty  imposed  by 
:herefore,  even  if  it  be  assumed  that  the  company's 
ransfer  was  given  with  intent  to  discharge  him,  and 
full  authority  to  do  so  on  its  behalf,  yet  it  may  well 
ether  such  assent  could  in  any  case  have  the  effect 
particular  stockholder  from  the  common  -obligation 
n  to  contribute  to  make  good  the  subscribed  capital, 
of  the  general  body  of  stockholders  as  well  as  of  the 
reditors,  if  any.  Burke  v.  Smith,  16  Wall.  394,  21 
>ut  there  is  nothing  to  warrant  the  supposition  that, 
he  transfer  in  this  instance,  it  was  intended  to  dis- 
indant  from  his  then  positively  incurred  indebtedness, 
of  such  intent  is  certainly  not  a  necessary  inference 
uct  of  the  company,  and  it  cannot  be  implied  upon 
e,  however  plausible.  In  Hood  v.  McNaughton,  54 
3,  24  Atl.  497,  "a  distinction  is  drawn  between  one 

stock  by  transfer  and  the  original  subscriber.  The 
1  the  absence  of  any  fraudulent  purpose,  discharge 
ability  for  unpaid  installments  by  due  transfer  of  his 
lie  latter  cannot  obtain  immunity  in  that  way."  But 
s  which  are  here  referred  to  are  not  installments  pay- 
sreviously  made,  but  the  uncalled  installments  of  the 
1  the  original  subscription,  which  a  stockholder  by 
under  the  legal  duty  of  paying  if  called  for  "during 
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the  continuance  of  his  ownership."  The  correctness  of  this  under- 
standing is  plainly  shown  by  the  employment  of  the  same  word  ("in- 
stallment") a  few  lines  below  in  the  opinion,  where  it  is  said  that  the 
subscription  constitutes  "a  contract  between  the  subscriber  and  the 
company,  by  which  the  subscriber  engages  to  pay  the  remaining 
installment  [i.  e.,  the  balance  due  on.  his  subscription]  on  demand 
by  the  corporation."  It  is  this  duty  of  paying  ''the  remaining  in- 
stallment" on  demand  which  devolves  upon  a  stockholder  by  trans- 
fer, and,  as  that  duty  attaches  to  any  call  made  during  the  continu- 
ance of  his  ownership,  his  consequent  liability  becomes  fixed  when  a 
call  is  made,  and,  when  so  fixed,  cannot  be  discharged  by  any  sub- 
sequent disposition  which  he  may  make  of  his  shares,  even  if  ac- 
companied or  followed  by  transfer.  Whether  the  corporation's 
auxiliary  right  to  forfeit  and  sell  these  shares  was  lost  or  waived 
by  its  acquiescence  in  the  change  made  in  their  ownership  is  unim- 
portant ;  for  neither  the  obligation  to  pay,  nor  the  personality  of  the 
obligor,  would  be  affected  or  altered  by  the  obligee's  relinquishment 
of  one  of  the  means  provided  for  securing  the  debt  and  facilitating 
its  collection.  The  statutory  provision  for  forfeiture  affords  a  cum- 
ulative, not  an  exclusive,  remedy.  The  law  to  this  effect  is  well 
stated,  and  in  accordance  with  at  least  the  great  weight  of  authority,^ 
in  Cook,  Corp.  §  124,  as  follows : 

"Frequently,  when  b  corporation  Is  authorized  by  statute  to  forfeit  sbares 
for  nonpayment  of  the  subscription,  the  question  arises  whether  the  statu- 
tory remedy  of  forfeiture  Is  exclusive,  thereby  preventing  a  resort  to  the 
common-law  remedy  of  an  action  of  assumpsit  on  the  contract  It  Is  the 
well-establiahed  rule  that  It  does  not.  A  grant  of  the  power  to  declare  a 
forfeiture  of  the  shares  of  a  subscriber  for  nonpayment  of  calls  does  not. 
by  impllcatiou,  deprive  the  corporation  of  Its  option  of  remedies;  and  the 
corporation  may.  In  Its  discretion,  upon  the  failure  of  the  subscriber  to  pay 
for  hlA  stock,  either  proceed  against  htm  by  suit  to  collect  the  unpaid  calls, 
or  may  forfeit  his  shares  of  stock.  The  corporation,  by  such  a  statute,  la 
fClven  Its  choice  of  remedies,  and  may  pursue  either.  The  remedy  1^  for- 
feiture Ib  additional.  In  legal  language,  the  remedy  by  forfeiture  Is  cnmu- 
lativfc*' 

For  the  reasons  which  have  been  indicated,  I  hold  that  the  de- 
fendant was  liable  upon  the  call  in  question  (if  valid),  notwithstand- 
ing his  sale  of  his  stock  and  its  transfer  on  the  books  of  the  com- 
pany as  alleged  by  him,  and  that  such  liability  is  enforceable  by 
action,  although  the  New  Jersey  statute  authorized  the  sale,  when 
ordered  by  the  board  of  directors,  of  such  number  of  the  shares 
of  a  dehnquent  owner  as  will  pay  all  assessments  then  due.  But 
the  validity  of  the  call  is  denied  upon  two  grounds,  and  these  will 
now  be  separately  considered. 

I.  It  is  contended  that  "by  virtue  of  the  resolutions  of  September 
25th,  passed  by  directors  of  plaintiff  company,  and  approved  by  the 
stockholders  October  30,  1901,  as  stated  in  the  affidavit  of  defense, 
the  terms  of  the  call  sued  upon  were  radically  changed,  and  the 
said  resolutions  are  of  such  a  character  as  to  relieve  the  defendant 
from  liability."  No  authority  has  been  cited  as  sustaining  this  prop- 
osition, and  the  very  ingenious  argument  which  has  been  submitted 
in  its  support  has  not  convinced  me  that  it  should  be  accepted. 
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Upon  which  it  is  based  are  set  out  or  mentioned 
of  defense  as  follows: 

t  payment  of  the  first  Installment,  of  ^QJSO  per  share,  pay- 
1901,  be,  and  the  same  Is  hei*eby,  extended  to  November 
vet!,  that  It  Is  the  judgement  of  this  board  that  the  best 
QCkfaolders  will  be  served  by  the  exchange  of  two  shares 
stock  of  this  company,  full  paid  and  nonassessable,  for 
preferred  stock  of  this  company,  on  which  twenty  dollars 
»een  paid,  after  which  exchange  there  will  remain  in  the 
>mpaDy  tbrec-Qfths  of  the  preferred  capital  stock,  amount- 
D  thousand  (72,000)  shares,  leaving  outstanding  forty-eiffht 
shares  of  the  full-paid  preferred  stock,  of  the  par  value 
}&0)  per  share..  Resolved,  that  a  special  meeting  of  the 
tie  American  Alkali  Company  be  called  and  held  at  the 
Bf  the  company,  417-19  Market  street,  In  the  city  and 
I,  in  the  state  of  New  Jersey,  on  Wednesday,  October  SOth, 
'clock  noon,  for  the  purpose  of  authorizing  the  exchange 
rred  shares  as  set  forth  In  the  foregolug  resolution,  the 
:d  of  directors,  and  for  such  other  business  as  may  come 
g.'  And  at  a  special  meeting  of  the  stockholders  of  said 
pursuance  of  the  last  above  recited  resolutions  at  said 
in  the  city  of  Camden,  state  of  New  Jersey,  on  October 
itlon  was  adopted  authorizing  the  exchange  of  full-paid 
IS  set  forth  in  the  resolution  last  ab^ve  recited." 

le,  as  is  contended  for  defendant,  that  the  effect  of 
IS,  if  acted  upon,  would  be  to  reduce  the  capital 
mpany,  it  would  not  follow  that  the  defendant's  lia- 
:all  which  had  been  previously  made  would  be  there- 
'he  procedure  proposed  was  not  only  recommended 
it  of  the  board  of  directors,  but  was  expressly  au- 
I  stockholders  themselves ;  and,  if  they  were  with- 
er to  confer  such  authority,  the  obvious  remedy  of 
jckholder  would  be  by  suit  in  equity  to  restrain  the 
of  the  scheme.  Neither  its  proposal  nor  adoption 
the  corporation.  If  carried  into  effect,  a  forfeiture 
ion's  franchise  to  exist  and  to  conduct  its  legitimate 
not  result,  and  therefore  its  right  to  sue  for  the  re- 
due  to  it,  including  those  created  by  calls  upon  its 
ould  not  be  lost.  But  I  cannot  perceive  that  these 
in  fact  contemplate  or  produce  a  reduction  of  the 
the  company.  They  merely  authorized  the  direct- 
1-paid  certificates  to  the  extent  which  the  payments 
stify,  and  thereupon  not  to  cancel,  but  to  place  in 
the  company,  the  remaining  shares.  "Hence  this 
n  effort  to  reduce  the  capital  stock  of  the  company 
its  stock  or  otherwise.  But  if  it  had  been  intended 
of  its  own  shares,  there  are  numerous  cases  which 
raration  may  do  so,  and  violate  no  duty  to  the  stock- 
prohibited  by  its  charter."  Chetlain  v.  Insurance 
I, 

ef  submitted  for  defendant  it  is  said  that  "it  is  not 
mere  mismanagement  in  the  affairs  of  a  company, 
1  its  management,  constitutes  a  defense  to  an  action 
>ck;  but  in  this  case  the  allegations  in  the  affidavit 
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go  much  further,  and  charge  fraud  in  the  making  of  the  call  it- 
self." Substantially,  then,  what  the  defendant  alleges  is  that  a  fraud 
was  practiced  upon  him  and  other  .holders  of  the  preferred  stock 
by  the  directors  of  the  company,  in  making  this  call,  and  that,  in 
order  to  carry  out  a  fraudulent  scheme,  the  assessment  was  levied, 
although  unnecessary  for  any  purpose  of  the  company.  But  it  is 
not  alleged  that  the  assessment  was  in  excess  of  the  powers  of  the 
directors,  nor  that  it  would  be  unnecessary  if  it  were  intended  that 
the  company  should  continue  to  prosecute  its  business.  Conse- 
quently the  following  observations  of  Mr.  Justice  Field  in  Oglesby 
V.  Attrill,  105  U.  S.  609,  26  L-  Ed.  1186,  are  directly  apphcable, 
and  seem  to  be  conclusive  against  the  sufficiency  of  this  particular 
defense.    He  said : 

"As  to  tbe  wisdom  of  an  assessment,  or  Its  necessity  at  the  time,  or  the 
motives  which  prompt  it.  tbe  courts  will  not  Inquire.  If  it  be  within  the 
legitimate  authority  of  the  directors  to  levy  It,  and  the  objects  for  which 
the  company  was  Incorporated  would  Justify  the  expenditure  of  the  money 
to  be  raised.  They  will  not  examine  Into  the  sfCalrs  of  a  corporation  to 
determine  the  expediency  of  Its  action,  or  tbe  motives  for  It;  when  the 
tlon  itself  Is  lawful." 

This  authoritative  statement  of  the  law,  although  it  does  pre- 
clude stockholders  from  setting  up  a  fraudulent  motive  in  levying 
an  assessment  as  a  defense  to  an  action  at  law  brought  for  its  re- 
covery, does  not  leave  them  wholly  without  remedy;  for  they  are, 
upon  plain  equitable  principles,  entitled  to  the  assistance  of  a  court 
of  chancery  "by  decree  compelling  the  directors  to  wind  up  the 
company's  business  and  distribute  the  assets  among  those  who  are 
entitled  to  them,  unless  they  can  be  lawfully  used  for  other  business 
purposes  allowed  by  the  charter."  Benedict  v.  Construction  Co., 
49  N.  J.  Eq.  23,  23  Atl.  485. 

The  affidavit  of  defense  originally  filed,  after  presenting  the  sev- 
eral defenses  which  have  been  considered  as  in  bar  of  the  cause 
of  action  as  set  forth  in  the  declaration,  contains  this  final  paragraph : 

"Defendant  further  avers  that  he  Is  advised  and  belfevea  that  the  facts 
alleged  in  plalntifTs  statement  of  claim  flled  In  tlils  case  do  not  show  any 
cause  of  action  against  tbe  der^ndaut,  and  are  not  sulliclent  to  Justify  the 
finding  of  a  verdict  or  the  entry  of  a.  Judgment  against  the  defcudant  for 
tbe  amount  of  the  claim  in  this  suit,  or  any  part  thereof.** 

The  utmost  that  can  possibly  be  said  for  this  averment  is  that 
it  amounts  to  a  general  demurrer;  but  the  courts  of  the  United 
States  are  required,  in  all  civil  cases,  to  proceed  and  give  judgment 
according  to  the  right  of  the  cause,  without  regarding  any  defect 
in  a  declaration,  except  those  which  in  cases  of  demurrer  the  party 
demurring  specially  sets  down,  together  with  his  demurrer,  as  the 
cause  thereof,  Rev.  St.  §  954.  If,  however,  the  court  were  at  lib- 
erty and  inclined  to  disregard  this  statutory  mandate,  it  would  not, 
I  think,  be  justified  in  refusing  the  judgment  now  asked  for  by 
reason  of  any  of  the  objections  to  the  statement  of  claim  which 
have  been  relied  on  in  argument.  It  is  by  no  means  clear  to  me 
that  it  does  not  sufHciently  allege  that  the  balance  remaining  due 
upon  the  original  subscription  to  the  preferred  stock  after  the  first 
installment  of  $10  thereon  had  been  paid  has  not  since  been  paid. 
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lance  of  caution,  the  plaintiff  will  be  allowed  to  amend 
nilar.  Id.  I  am  of  opinion  that  it  is  not  necessary 
ement  of  claim  should  set  out  any  provision  of  the 
state  of  New  Jersey  further  or  otherwise  than  it  al- 

that  an  agreement  by  the  defendant  to  pay  the  call  in 
,  not  be  either  alleged  or  proved;  that  it  is  not  essen- 
aintiff's  right  of  action  that  it  should  appear  that  the- 
s  a  holder  of  stock  at  the  time  when  the  call  became 
ible,  and  that  it  was  not  incumbent  upon  the  plaintiff 
entire  certificate  of  its  incorporation  a  part  of  the 

3f  the  defendant  includes  no  point  especially  founded 
ppiemental  affidavit  of  defense.  That  affidavit,  how- 
carefully  examined,  and  I  understand  its  purpose  to 
hat  the  organization  of  the  plaintiff  company  was  ir- 
hat  its  certificate  of  incorporation  is  defective.  Whether 
!s  show  this,  I  do  not  feel  called  upon  to  determine, 
"it  is  settled  by  the  decisions  of  the  courts  of  the 
•  and  by  the  decisions  of  many  of  the  state  courts,  that 
tracts  with  an  acting  corporation  cannot  defend  him- 

claim  on  such  contract,  in  a  suit  by  the  corporation, 
■regularity  of  its  organization.  *  *  *  The  same 
lies  to  the  case  of  a  subscription  to  the  capital  stock 
lation  which  has  attempted  irregularly  to  create  itself 
"ation,  and  has  acted  as  such."   Chubb  v.  Upton,  95 

L.  Ed.  523. 

ff  is  allowed  to  amend  its  statement  of  claim  by  in- 
:n  an  allegation  that  the  balance  remaining  due  upon 
shares  of  stock  after  the  first  installment  of  $10  there- 
paid  has  not  since  been  paid,  and  leave  is  granted  to 
:  to  file  within  15  days  after  notice  of  such  amendment 
>plemental  affidavit  of  defense,  which,  however,  must 
;o  the  subject-matter  of  said  amendment;  and,  if  no 
ed  in  pursuance  of  the  leave  hereby  t^ranted,  the  plain- 
rule  for  judgment  for  want  of  a  sufBcient  affidavit  of 
se  made  absolute. 


L  ft  BANKING  CO.  OF  GEOnaiA  T.  FARMERS'  LOAN  ft 
TRUST  00.  OF  NEW  YORK  et  al. 

rait  Court,  D.  South  Carolina.   February  1,  1902.) 

»iiHT8 — Mutual  Claims. 

stem  of  T&nroads,  at  the  head  of  which  was  the  G.  00.,  and 
Ich  was  the  P.  Co.,  fixe  federal  court  for  Georsin  appointed  H. 
ind,  the  greater  part  of  the  P.  road  being  in  South  Carolina, 
I  court  therefor,  In  ancillary  pr.  ceedings.  conlirmed  and  rec- 
e  appointment  of  H.  as  receiver  of  the  P.  road.  Thereafter 
[  court  for  Georgia  dismissed  the  bill  so  far  as  It  related  to 
1,  and  discharged  such  road  from  the  custody  of  the  receiver; 
(deral  court  for  South  Carolina  thereupon,  by  order  contem- 
at  H.  should  account  before  the  federal  court  for  Georgia, 
I  daciM  of  disclwrgeh  Thereafter  A.  was  appointed  receiver 
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for  tlie  P.  road  hy  the  stata  court  of  Sontli  GaroUna.  Belt  tbat  aa 
agattiflt  claim  of  A.  and  lils  ancceasor  In  Interest  for  amount  due  the  P. 
road  by  H.  aa  such  receiver,  there  could  be  set  off  claims  against  A.,  as 
receiver  of  the  P.  road,  for  ifupplles  aftenrards  furolshed  him  by  H.  and 
his  successors,  the  receivers  of  tlie  C.  Oo. 

(n  Equity. 

Sm>'the,  Lee  &  Frost,  for  petitioners. 

Lawton  &  Cunningham  and  Mitchell  &  Smith,  for  respondents. 

SIMONTON,  Circuit  Judge.  This  case  now  comes  up  on  a  report 
of  the  special  master  upon  the  accounts  of  H.  M.  Comer,  late  the 
receiver  of  the  Port  Royal  &  Augusta  Railway  Company.  Very 
much  testimony  has  been  taken.  The  report  is  very  voluminous. 
The  papers  in  the  original  report  were  in  a  confused  condition, — a 
confusion  removed  in  some  measure  by  a  second  report,  after  re- 
committal of  the  original  report.  In  order  to  reach  a  conclusion,  a 
statement  of  facts  in  detail  is  needed. 

The  Central  Railroad  &  Banking  Company,  a  corporation  of  the 
state  of  Georgia,  T*as  in  control  of  an  extensive  system  of.  railroads 
within  and  outside  of  the  state  of  Georgia.  All  of  these  roads  were 
tributary  to  the  center  of  the  system,  the  Central  Railroad  &  Bank- 
ing Company,  and  were  conducted  in  its  interests.  The  accounts  of 
the  whole  system — of  each  road  in  the  system — were  kept  at  Savan- 
nah in  the  ofHce  of  the  Central  Railroad  &  Banking  Company,  and 
by  its  agents.  Some  of  these  tributary  roads  were  owned  by  the 
Central  Railroad  &  Banking  Company,  and  others  were  under  its 
control  and  domination  by  reason  of  its  ownership  of  stock  therein 
and  of  bonds  having  voting  power.  Among  the  roads  of  this  latter 
class  were  the  Port  Royal  &  Western  Carolina  Railroad  and  the 
Port  Royal  &  Au'gusta  Railway,  each  of  which  had  a  terminus  in  the 
state  of  Georgia,  the  greater  portion  of  each  being  in  South  Carolina. 
Both  companies  were  incorporated  in  each  of  these  states.  On  the 
ist  day  of  July,  1892,  under  proceedings  in  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Georgia,  in  a  cause  entitled 
"The  Central  Railroad  &  Banking  Company  against  the  Fanners' 
Loan  &  Trust  Company,"  the  whole  of  the  system  of  the  complain- 
ant was  placed  in  tiie  hands  of  H.  M.  Comer,  as  receiver,  with  a 
view  to  preserve  the  integrity  of  the  system.  To  these  proceedings 
the  two  Port  Royal  corporations  were  made  parties.  As  the  greater 
part  of  these  two  railroads  were  within  the  district  of  South  Carolina, 
ancillary  proceedings  were  instituted  in  this  court  for  the  purpose  of 
facilitating  the  control  of  the  receiver  appointed  in  the  court  in 
Georgia,  and  the  appointment  of  H.  M.  Comer  as  receiver  was  recog- 
nized and  confirmed  in  this  court.  The  whole  system  had  been  con- 
ducted as  a  unit,  and  the  administration  of  H.  M.  Comer  was  upon 
the  same  line  and  was  governed  by  the  same  purpose.  As  was  said 
by  this  court,  when  the  order  appointing  Comer  receiver  was  filed 
here,  it  put  him  in  the  place  of  and  with  the  same  powers  that  the 

Central  Railroad  &  Banking  Company  had.    On  the  day  of 

 ,  1893,  the  circuit  court  of  the  United  States  for  the  Southern 

district  of  Georgia  dismissed  so  much  of  the  original  bill  as  related 
to  the  Port  Royal  &  Western  Carolina  Railway  and  the  Port  Royml 
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ailway,  and  discharged  and  released  from  the  custody  of 
r,  receiver,  these  two  corporations.  So  soon  as  this 
d  official  information  of  this  action  on  the  part  of  the 
inal  jurisdiction,  it  adopted  and  confirmed  its  decree, 
;ourt  had  done,  ordered  Comer,  receiver,  to  turn  over 
.oval  &  Augusta  Railway  Company  all  the  property  and 
1  company  in  his  hands  as  receiver.  In  the  meantime 
idings  were  had  in  the  court  of  common  pleas  for  Aiken 
e  state  of  South  Carolina,  by  King  et  al.  against  the 
:  Augusta  Railway  Company,  wherein  John  H.  Averill 
d  receiver.  This  cause  was  removed  into  this  court, 
rill  was  recognized  as  receiver.  This,  however,  was 
>  the  discharge  of  H.  M.  Comer,  and  after  the  order 
action  of  the  Georgia  court.  So  Mr.  Averill  was  not 
of  H.  M.  Comer  in  the  sense  of  one  substituted  in  his 
occupied  his  place  as  receiver  under  wholly  different 
[e  was  the  appointee  of  a  state  court,  and  when  the 
noved  into  this  court,  coming  over  in  the  same  plight  as 
:e  court,  Mr.  Averill's  receivership  came  with  it.  Dun- 
loi  U.  S.  8io,  2$  L.  Ed.  875;  Hinckley  v.  Railroad  Co., 
,  25  L.  Ed.  591.  The  order  of  this  court  confirming  the 
circuit  court  for  the  Southern  district  of  Georgia,  dis- 
,  Comer  from  his  receivership  of  the  Port  Royal  & 
ivay,  instructed  him  when  his  accounts  as  such  receiver 
dered  to  the  circuit  court  of  the  United  States  for  the 
rict  of  Georgia,  and  had  been  approved  by  said  court, 
certified  copy  thereof  with  the  clerk  of  this  court.  The 
ot  show  whether  this  was  done.  But  in  June,  1893,  J. 
ceiver,  filed  his  petition  in  this  court,  stating  that  Mr. 
ceiver,  had  not  turned  over  any  money  or  property  to 
ine  that  he  be  made  to  account.  Whereupon  an  order 
n  July  following,  requiring  Mr.  Comer  to  account  for 
d  doings  as  Receiver  of  the  Port  Royal  &  Augusta  Rail- 
"der  01  this  court  terminating  the  receivership  of  Mr. 
:  referred  to,  contemplated  that  he  should  account  be- 
:it  court  of  the  United  States  for  the  Southern  district 
r  his  actings  and  doings  as  receiver  of  the  Port  Royal 
:.ailway,  and  that  on  such  accounting  a  certified  copy 
1  be  filed  in  this  court.  This  proceeded  upon  the  theory 
:ial  receivership  was  a  part  of  the  receivership  of  the 
,  and  so  its  accounting  should  be  had  at  the  court  of 
diction.  Inasmuch,  however,  as  no  evidence  of  such 
contemplated  in  the  order  appeared,  this  order  of  July, 
le.  An  account  having  been  filed,  and  finally  corrected 
r,  receiver,  under  that  order,  it  was  referred  to  D.  B. 
[.,  as  special  master,  and  his  report  thereon  will  be 
reaftcr.  . 

dings  in  the  matter  of  the  Central  Railroad  &  Banking 
the  circuit  court  of  the  United  States  for  the  Southern 
3rgia,  culminated  in  an  order  of  foreclosure  and  sale  of 
-ty  and  assets  of  every  kind  of  that  gKat  system,  and 
>mas  became  the  purchasers.   Ryan  and  Thomas  there- 
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Upon  filed  their  petition  in  that  court  stating  that  the  purchase  was 
made  by  them  pursuant  to  a  plan  formed  between  them  and  divers 
of  the  mortgagees,  lessees,  and  other  creditors  of  the  Central  Rail- 
road &  Banking  Company  looking  to  the  formation  of  a  new  com- 
pany; that  they  were  also  owners  of  a  large  number  of  securities 
formerly  of  the  Railroad  &  Banking  Company ;  that  all  the  accounts 
of  the  receivership  had  been  to  a  large  extent  wound  up,  though 
there  were  still  in  existence  many  claims  whose  collection  would  in- 
volve litigation  and  delay.  They  asked  to  be  put  in  possession  of  all 
the  assets  of  the  receivership,  they  assuming  all  its  outstanding 
obligations.  On  5th  February,  1896,  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Georgia  granted  the  prayer  of  the 
petition,  and  directed  the  receivers  to  carry  it  out,  subject  to  the 
outstanding  obligations.  The  company  referred  to  in  this  petition 
of  Ryan  and  Thomas  %vas  formed  under  the  name  of  the  Central  Rail- 
road of  Georgia.  To  it  Ryan  and  Thomas  conveyed  all  the  railroad 
property  and  all  the  assets  of  the  receivership,  excluding  therefrom 
any  claim  against  the  Port  Royal  &  Western  Carolina  Railway  anci 
the  Port  Royal  &  Augusta  Railway.  Thus,  the  entire  interest  of  the 
Central  Railroad  &  Banking  Company  in  these  two  South  Carolina 
roads  remained  in  Ryan  and  Thomas,  subject,  of  course,  to  the  condi- 
tion of  the  order  that  they  assume  the  obligations  of  the  receiver- 
ship as  to  them. 

As  has  been  seen,  the  Port  Royal  &  Western  Carolina  Railroad 
was  placed  in  the  hands  of  Mr.  Comer  as  receiver  by  the  circuit  court 
in  Georgia.  In  May,  1893,  an  order  was  entered  in  this  court  ap- 
pointing John  B.  Cleveland  as  receiver,  not  as  successor  to  Comer, 
but  as  an  original  appointment;  the  court  carefully  drawing  the  dis- 
tinction between  Comer's  position  and  his.  Finally,  under  decrees 
for  foreclosure,  the  property  was  sold  November  20, 189^,  to  Thomas 
and  Ryan  as  purchasers,  who  afterwards  procured  the  mcorporation 
of  the  Charleston  &  Western  Carolina  Railroad  Company,  and  trans- 
ferred to  it  the  property  purchased.  After  their  purchase  of  the  Port 
Royal  &  Western  Carolina  Railway,  Ryan  and  Thomas  presented 
their  petition  on  6th  November,  1896,  to  the  court,  showing  that 
they  held  certain  preferential  claims  against  the  receivership  of  that 
road,  assigned  to  them  by  the  receivers  of  the  Central  Railroad  & 
Banking  Company,  and  offering  to  receive  in  full  of  their  claim 
all  the  choses  in  action,  etc.,  of  the  receivership,  agreeing  to  pay  all 
of  its  liabilities.  This  petition  was  granted,  and  the  transfer  made  on 
this  condition.  On  2d  February,  1899,  mutual  releases  were  exe- 
cuted between  Thomas  and  Ryan  and  the  Charleston  &  Western 
Carolina  Railway  of  this  claim,  and  of  all  others  of  every  kind. 

On  1st  September,  1896,  the  mortgages  upon  the  Port  Royal  & 
Augusta  Railroad  Company  were  foreclosed,  and  the  property  cov- 
ered by  them  sold.  At  that  sale  Thomas  and  Ryan  became  the 
highest  bidders,  and  they  transferred  their  bid  to  the  Charleston 
&  W^estern  Carohna  Railway.  The  conveyance  was  made  to  this 
company  by  the  master.  Afterward,  upon  its  petition,  all  the  choses 
in  action  and  property  of  that  description  held  by  the  receivers  were 
transferred  to  the  Charleston  &  Western  Carolina  Railway  Com- 
pany, it  assuming;  all  the  claims  against  and  obligations  of  the  re- 
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thus  possessed  of  all  the  rights  of  Receiver  Averill 
n  action  and  accounts  of  the  Port  Royal  &  Augusta 
Charleston  &  Western  Carolina  Railway  Company  in- 
is  suit,  and  claim  all  the  results  of  the  accounting  of 
;r. 

:o  a  discussion  of  the  account  filed  by  him  in  this 
:count,  as  finally  presented,  is  as  follows : 
«ceiver,  to  Port  Royal  and  Augusta  Ballwaj  Company,  Dr. 
road  from  July  1,  18l>a,  to  April 

  $:i30.WJ8  07 

Lie  by  agents  and  C.  &  S.  B.  R., 

cbed    1,020  61 

  ^5,048  as 

penscs,  July  1,  1892,  to  April  25, 

 ?215,e69  98 

per  statement  attacbed   9,210  05 

  224.830  03 

$  10,168  83 

Ine  receiver,  as  per  statement  at^ 

  ,  21.085  70 

J.  M.  Coiner,  receiver   f  10,917  37 

1235,048. 56  and  $215,669.98  are  not  disputed.  The 
$0,210.05  and  $21,085.70  are  in  controversy, 
-andum  made  by  the  master,  at  a  reference  held  in 
\  November,  1893,  in  the  presence  of  counsel,  it  is 
question  is  made  as  to  the  actual  amounts  which  have 
ip,  subject,  however,  to  their  [right  of  counsel]  right 
legal  objections  to  the  impropriety  of  the  charges 
ade  or  to  the  mode  of  prorating  adopted  by  the  Cen- 
and  Banking  Company."  It  is  impossible  to  learn 
'd  to  what  this  memorandum  refers.  So  far  as  one 
rom  the  trend  of  the  argument,  it  does  not  apply  to 
).o5.  and  possibly,  but  not  certainly,  may  apply  to  the 
3. 

s  for  the  item  $9,210.05  are  as  follows; 

1  &  Augusta  Railway,  to  H.  M.  Comer,  Receiver,  Dr. 
l,4.'}5.75  tons,  secondhand  45  lb.  Iron,  at  ?21.00 
ing  fastenings,  laid  on  main  stem  Port  Royul  and 

  5^0,130  75 

.G6  tons,  secondhand  54  lb.  steel,  laid  between  52 
ind  "Y"  at  Tomassee,  at  ?2.">.00  per  ton,  including 

  2.791  25 

[  tons,  secondhand  54  lb.  steel,  laid  in  cotton  yard, 

6.00  per  ton.  Including  fastenings   50 

$31,870  CSO 

Contra. 

scrap  rail,  at  $18.23  Vio  ?25.228  73 

tons  frogs   431  72 

  25,660  45 

:.  M.  Comer,  receiver   $  9,210  OR 

■s  for  the  other  items  will  be  di.scussed  hereafter. 


410 


113  FEDERAL  RBPORTBB. 


The  master  was  instructed  to  report  the  testimony.  All  legal 
question?  were  thus  reserved  to  be  made  before  the  court.  When 
the  report  oi  the  master  came  on  to  be  heard  in  February,  igoo,. 
it  was  recommitted  to  lihn,  with  instructions  to  ascertain :  (i)  When 
the  rails  for  which  Mr.  Comer  seeks  credit  were  furnished,  during, 
before,  or  after  his  receivership.  (2)  Were  they  laid  on  the  track 
and  property  of  the  Port  Royal  &  Augusta  Railway  Company?  (3) 
How  were  they  obtained?  Were  they  furnished  by  the  Port  Royal 
&  Western  Carolina  Railway  Company  and  by  the  Central  Rail- 
road &  Banking  Company  of  Georgia,  and  charged  against  the 
Port  Royal  &  Augusta  Railway  Company  as  a  debt  of  the  latter 
company,  as  the  account  in  the  receiver's  report  would  indicate? 
or  were  they  procured  by  the  receiver  from  these  companies,  and 
paid  for  out  of  net  earnings  of  his  receivership  or  otherwise?  (4) 
What  is  meant  by  "net  earnings"  in  the  voucners  of  the  receiver? 
Does  the  term  mean  only  the  balance  on  this  particular  account? 
or  is  it  the  result  of  all  the  operation  of  the  railway,  after  a  de- 
duction of  all  expenditures,  for  every  purpose,  from  the  gross  amount 
earned  ?  1 

1.  The  testimony  submitted  by  the  special  master  in  response  to 
these  questions  has  been  carefully  examined.  It  is  impossible  to 
escape  the  conclusion  that  the  rails  for  which  Mr.  Comer  seeks 
credit  were  furnished  during  his  receivership. 

2.  The  items  $30,150.75  and  $2,791.25  are  for  rails  hud  on  the 
main  stem  of  the  Port  Royal  &  Augusta  Railway.  The  item  $1,928.- 
50  was  for  rails  laid  down  in  the  yard  at  Augusta  upon  land  the 
property  of  this  railway  company.  The  rails  so  laid  down  were 
used  by  the  Central  Railroad  &  Banking  Company,  and  by  the  two 
Port  Royal  Railroads,  all  of  these  roads  being  then  under  the  con- 
trol and  management  of  H.  M.  Comer,  the  receiver  of  the  system 
to  which  all  of  the  roads  belonged,  which  control  and  management 
was  under  the  domination  of  the  system  and  for  its  interest. 

3.  The  rails  so  laid  down  on  the  Port  Royal  &  Augusta  Railway 
were  furnished  by  Comer,  receiver  of  the  Port  Royal  &  Western 
Carolina  Railway,  to  himself  as  receiver  of  the  Port  Royal  &  Au- 
gusta Railway,  charged  against  the  receivership  of  the  latter  road, 
and  credited  to  the  receivership  of  the  former  road ;  th^se  renewals 
of  rails  being  an  incident  in  the  management  of  the  system  under 
the  control  of  Comer,  the  charges  and  the  credits  having  been 
made  on  the  books  of  the  receivership  of  the  Central  Railroad  & 
Banking  Company.  The  receiver  had  authority  to  do  this  in  the 
interests  of  the  property  in  his  charge.  Cowdrey  v.  Railroad  Co., 
I  Woods,  336,  Fed.  Cas.  No.  3,293.  Testimony  has  been  intro- 
duced tending  to  show  that  the  iron  was  charged  at  an  unreason- 
able price.  The  account  was  filed  in  1894.  The  testimony  was 
taken  as  late  as  April  23,  1901.  At  this  late  day  the  principal  party 
is  dead,  and  the  chief  witnesses  either  dead  or  removed  to  parts 
unknown,  and  cannot  be  here  and  speak  to  or  explain  the  trans- 
action. So  many  years  having  passed  when  the  matter  could  have 
been  and  was  not  brought  up,  the  ends  of  justice  will  best  be  served 
in  accepting  the  statement  of  the  account. 
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I  for  rails  in  the  yard  at  Augusta  should  also  be  allowed, 
lid  upon  the  property  of  the  Port  Royal  &  Augusta 
passed  with  this  property  to  the  purchaser.  It  is  true 
:  so  laid  was  used  by  other  roads  in  the  same  system, 
-ing  the  receivership  of  course  was  the  result  of  the 
f  the  system,  and  in  accordance  with  the  purpose  of 
lip,  the  preservation  of  the  integrity  of  tlie  system. 
I  the  receivership  of  Mr.  Averill,  if  against  his  wishes, 
;en  prevented  or  paid  for. 

is  having  been  allowed,  there  remains  a  balance  of 
be  accounted  for.  He  seeks  to  reduce  this  balance 
Is  for  items  due  by  Averill,  receiver,  to  the  receiver- 
central  Railroad  &  Banking  Company.  The  itemized 
evidence  begins  with  bills  sent  on  12th  June,  1893, 
lowing  of  subsequent  dates,  up  to  and  including  April, 
■  ceased  to  be  receiver  of  the  Port  Royal  &  Augusta 
il  24,  1893,  and  all  the  items  were  for  repairs,  sup- 
trates  furnished  by  or  due  to  the  receivership  of  the 
oad  &  Banking  Company. 

ler,  the  Charleston  &  Western  Carolina  Railway  Com- 
in  the  shoes  of  J.  H.  Averill,  receiver,  and  is  bound  by 
:s  -which  bound  him.  The  case  must  be  treated  as  if 
receiver,  was  the  party  seeking  relief.  If,  therefore, 
:eiver  of  the  Port  Royal  &  Augusta  Railway,  deniand- 
:e  of  account  from  Comer,  appointed  ancillary  receiver 
railway,  in  proceedings  connected  with  the  system* of 
ailroad  &  Banking  Company,  and  wholly  distinct  from 
vhich  he  held  his  appointment,  is  met  by  a  statement 
between  him  as  receiver  and  the  receivers  of  the  sys- 
)entral  Railroad  &  Banking  Company,  could  this  be 
scharge  such  balance?  It  is  important  to  understand 
osition  of  Comer,  receiver.  He  was  appohited  upon 
e  Central  Railroad  &  Banking  Company,  receiver  of 
stem  conducted  under  that  name,  including  its  sub- 
ontrolled  roads,  among  these  the  Port  Royal  &  Au- 
yr.  The  bill  was  filed  to  preserve  the  integrity  of  the 
iiich  the  complainant  was  the  center  and  exponent, 
appointed  with  this  purpose,  ancillary  bills  were  filed 
iction,  and  his  appointment  was  recognized  and  con- 
order  of  this,  court  was  passed  out  of  comity  with 
art  of  the  United  States  for  the  Southern  district  of 
ying  out  its  purposes  and  accomplishing  its  ends, 
xeated  as  the  representative  of  the  system,  and  was 
,ce  of,  and  with  the  same  powers  as,  the  Central  Rail- 
ing Company.  So  complete  was  this  representation, 
:st  the  sole  purpose  of  the  recognition  of  Mr.  Comer 
e  system,  that  when  the  court  of  original  jurisdiction 
iction,  revoked  so  much  of  Mr.  Comer's  appointment 
irt  Royal  &  Augusta  Railway  as  a  part  of  his  receiver- 
ted  that  railway  from  the  system,  and  directed  Comer 
the  property  to  the  company,  this  court,  upon  official 
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notice  of  that  action,  at  once  adopted  and  enforced  it.  This  is  the 
language  of  this  court: 

"It  Is  ordered  and  adjudged  that  the  prayer  of  said  petitioner  be  granted 
•o  far  as  to  discharge  and  release  from  the  possession  of  this  onirt  and  Its 
recelTer  In  the  abore^tltled  cause  the  Port  Royal  &  Angiwta  Bailway.  and 
all  property  and  effects  of  the  Fort  Hoyal  &  Augusta  Railway  Company; 
aud  it  is  farther  ordered  and  adjudged  that  H.  M.  Comer,  Esq.,  receiver, 
do  forthwith  turn  over  to  the  Port  Royal  &  Augusta  Hallway  Company  all 
the  pi-operty  and  effects  of  said  company  In  his  custody  as  recelvOT,  and 
that  as  receiver  of  the  Port  Royal  &  Augusta  Railway  Company,  Its  prop- 
erty and  assets,  the  said  H.  M.  Comer  be,  and  he  Is  hereby,  discharged." 

More  than  this,  in  discharging  him  this  court  further  ordered; 

"That  when  the  accounts  of  said  Comer,  aa  receiver,  of  his  operation  and 
management  of  the  Port  Royal  &  Augusta  Railway  Company,  during  tta 
period  he  bas  held  possession  of  the  same,  shall  be  rendered  to  the  circuit 
court  of  the  Southern  district  of  Greorgla.  the  court  of  primary  jurisdiction, 
and  shall  have  been  approved,  a  certified  copy  thereof  must  be  filed  by  him 
with  the  cleric  of  this  court" 

So  that,  wliile  Comer  was  recognized  and  confirmed  as  receiver 
in  this  jurisdiction,  it  was  because  he  was  discliarging  his  functions 
as  receiver  of  the  whole  system  of  the  Central  Railroad  &  Banking 
Company  and  its  associated  and  dependent  roads  to  which  he  had 
been  appointed  by  the  court  in  Georgia.  And  this^  view  is  empha- 
sized by  the  fact  that  he  was  instructed  by  this  court  to  render  his 
accounts  as  receiver  of  the  Port  Royal  &  Augusta  Railway  to  the 
court  of  original  jurisdiction,  filing  in  this  court  a  certified  copy 
thereof  after  approval  in  that  court.  This  is  in  accord  with  the  prac- 
tice of  the  federal  courts  in  cases  of  ancillary  receiverships.  Beach, 
in  his  work  on  Federal  Procedure,  discussing  the  matter  of  ancil- 
lary receiverships  (at  section  617),  sa3's: 

"In  such  cases  an  ancillary  bill  Is  filed  in  each  of  the  courts  of  ancillary 
jurisdiction,  and  an  order  entered  confirming  the  original  appointment  of 
the  receiver,  recognizing  the  court  in  which  the  first  bill  was  filed  as  hav- 
ing primary  jurisdiction  over  all  the  property  and  assets  of  the  defendant 
railroad  company,  wherever  situated." 

In  Ames  v.  Railroad  Co.  (C.  C.)  60  Fed.  966 : 

"The  receivers  of  a  railroad  system  must  report  to  and  be  governed  by 
the  circuit  court  sitting  In  the  district  of  their  original  appointment  In  all 
matters  relating  to  their  general  management  of  the  tmst,  their  general 
accounting,  and  the  general  operation  of  the  road  wltbln  the  circuit" 

The  same  principle  was  followed  in  Clyde  v.  Railroad  Co.  (C.  C.) 
56  Fed.  539 ;  Ex  parte  Powell,  Id.  And  it  is  stated  to  be  the  gen- 
eral law  as  to  insolvent  corporations  in  Smith  v.  Taggart,  30  C.  C. 
A.  563,  87  Fed.  94.  The  conclusion  drawn  from  all  the  cases  is  that 
it  is  the  duty  of  an  ancillary  receiver,  after  paying  the  expenses  of 
his  receivership,  to  account  with  and  remit  to  the  receivers  in  the 
original  jurisdiction  all  funds  and  assets  in  his  hands.  This  being 
so,  the  balance  in  the  hands  of  Comer,  receiver  of  the  Port  Royal 
&  Augusta  Railway  Company,  was  property  of  the  receivership  in 
the  original  jurisdiction,  to  be  accounted  for  by  it.  It  is  true  that 
the  circuit  court  of  the  United  States  for  the  Southern  district  of 
Georgia  reversed  its  action  with  regard  to  the  Port  Royal  &  Au- 
gusta Railway,  and  held  that  it  was  without  jurisdiction.  But  Comer, 
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irer  under  the  original  order,  was,  at  all  events,  re- 
Rails  Co.  V.  Douglass,  105  U.  S.  730,  26  L.  Ed. 
>n  of  the  Georgia  court  could  not  be  reversed  by 
the  contrary,  it  was  entitled  to  all  respect,  and  the 
affirmance  of  that  order  by  this  court  clothed  Comer 
rers,  and  subjected  him  to  all  the  duties,  of  ancillary 

erill  became  the  receiver  of  the  Port  Royal  &  Au- 
ii  the  case  of  King  et  al.  against  that  corporation, 
itment  of  the  state  court,  and  so  recognized  after  the 
:ause  into  this  court,  he  kept  up  for  a  time  the  same 
s  which  had  existed  between  his  road  and  the  sys- 
ral  Railroad  &  Banking  Company,  conducted  by  its 
[e  had  his  traffic  arrangements  with  it,  got  suppHes 
repairs  made  in  its  shops,  and  so  incurred  the  bill 
So,  when  he  seeks  to  obtain  the  balance  he  claims 
the  ancillary  receivership  of  Comer, — a  balance,  as 
iroperly  distributable  in  the  court  of  original  juris- 
let  by  this  counterclaim  or  offset  of  the  receivership 
Admitting  the  balance,  it  claims  that  it  has  been 
T  subsequent  transactions  which  occurred  between 
account  and  the  period  of  the  accounting-.  It  is  true 
is  made  out  in  the  names  of  Comer  and  Hayes,  re- 
is  does  not  affect  it.  A  receivership  is  a  continuing 
jous  to  a  corporation  sole.  The  claim  belongs  to 
,  not  to  the  person  of  the  receiver.  McNuha  v. 
U.  S.  327,  12  Sup.  Ct.  II,  35  L.  Ed.  796;  Association 
C.  C.  A.  609,  99  Fed.  494.  In  my  opinion,  the  ac- 
e  to  the  general  receivership  of  the  Central  Railroad 
fipany  system,  is  good  as  against  this  balance  in  the 
icillary  receiver. 

ig  a  number  of  tax  receipts,  showing  payment  of 
rt  Royal  &  Augusta  Railway  for  the  year  1892,  were 
:y  are  all  in  the  name  of  the  Central  Railroad  & 
any  of  Georpa.   These  items  of  taxation  are  not 
ny  account  tiled,  nor  is  the  court  in  possession  of 
lation  with  regard  to  them.    It  would  appear  that 
already  been  credited  in  the  receiver's  accounts,  by 
it  were,  although  the  actual  payments  were,  made 
is  to  say,  the  total  amount  of  tax  to  be  paid  was 
the  months  of  the  year,  and  each  month  was  credit- 
int  with  its  proportion  of  tax.    At  the  end  of  the 
taxes  were  payable,  the  actual  payment  was  made, 
insel  desire,  this  can  be  made  a  matter  of  reference, 
be  taken  dismissing  the  intervention  of  the  Charles- 
Carolina  Railway  Company. 
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GERMAN  STATE  BANK  t.  MINNEAPOLIS,  ST.  P.  &  S.  STB.  M.  RT.  OO. 

(Circuit  Court  D.  Minnesota,  Fourth  Division.   Septenit>er  18, 1001.) 

1.  RAiutoADS— Cabbiaob  ow  Mail— Nusligescb— Loh  of  Fackaok— Liabil- 
ity. 

A  railroad  carrying  mall  for  the  government  awes  no  duty  to  tbe  ad- 
dressee of  a  package  rendering  the  railroad  liable  for  the  loss  of  the 
same  throogh  Its  n^Ilgence. 
S.  Same— Deoreb  of  Car& 

Conceding  that  a  railroad  may  be  held  liable  by  the  addressee  of  a 
package  for  Uie  loss  of  the  same  in  the  mail  through  the  railroad's  neg- 
ligence the  degree  of  care  required  is  only  the  reasonable  care  exacted 
of  an  ordinary  bailee  for  hire. 

8."  SaMB— COMPLAIMT— AlLKOATTON— SOFB-ICIENCT. 

A  complaint  in  an  action  against  a  railroad  company  alleged  the 
mailing  of  a  valuable  pacliage  to  complainant,  and  its  carriage  by  tlie 
raltaroad  company  to  its  station,  where  It  was  alleged  that  the  mail  sack 
was  delivered  to  defendant's  station  agrait  whose  duty  It  was  to  safely 
care  for  the  mall  sack  during  the  night;  that  the  agent  left  the  atation, 
and  that  a  road  mast^  or  foreman  of  the  railroad  entered  th«  station, 
and  with  a  false  key  opened  the  mnll  sack;  and  that  such  foreman  had 
access  to  the  office  or  room  where  the  mall  sack  was  deposited,  and  was 
permitted  to  go  and  come  therefrom  at  wilt  ticlO,  that  the  facta  stated 
In  the  complaint  failed  to  show'a  lack  of  ordinary  care  on  the  part  of 
thjB  railroad. 

Action  by  the  German  State  Bank  against  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company.  Judgment  sustaining 
demurrer  to  the  complaint,  with  leave  to  plaintiff  to  amend. 

Dale  &  Allen  and  Geo.  W.  Brown  (Henry  Conlin,  of  counsel),  for 
plaintiff. 

Alfred  H.  Bright,  for  defendant. 

LOCHREN,  District  Judge.   This  case  is  presented  by  demurrer 

to  the  complaint,  which  alleges,  in  substance,  that  on  November  lo, 
1900,  the  Metropolitan  Bank  deposited  in  the  United  States  mail  at 
Minneapolis,  in  a  prepaid  and  duly  registered  letter  or  package,  ad- 
.  dressed  to  the  plaintiff  at  Harvey,  N.  D.,  the  sum  of  $3,000  in  cur- 
rency, which  therefore  became  the  property  of  the  plaintiff,  who  was 
then  insured  against  the  risks  of  the  transportation  of  such  money 
by  the  Bankers*  Mutual  Casualty  Company  of  Des  Moines,  Iowa, 
under  a  policy  of  insurance,  a  copy  of  which  is  attached  to  the  com- 
plaint. The  mail  sack  containing  said  package  was  carried  in  a 
mail  car  in  defendant's  railroad  from  Minneapolis  to  Harvey  under 
the  exclusive  control  of  postal  clerks,  who  delivered  said  mail  sack, 
duly  locked,  and  containing  said  package,  to  defendant's  night  station 
agent  at  said  Harvey,  who  was  not  an  employe  of  the  post-office  de- 
partment, and  whose  duty,  on  behalf  of  defendant,  it  was  to  safely 
care  for  and  guard  said  mail  sack  and  its  contents  during  the  night. 


ofiice,  which  was  within  80  rods  of  the  railway  station.  The  night 
station  agent  deposited  the  mail  sack  in  a  room  in  the  depot,  and  ab- 
sented himself  therefrom  for  a  time,  during  which  one  Soule,  a  road 
master  or  foreman  of  defendant,  entered  the  room,  and  with  a  key 
which  he  had  caused  to  be  made  unlocked  the  mail  sack,  and  took 


postmaster 
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td  stole  the  money.  The  Bankers'  Casualty  Com- 
lo  its  contract  of  insurance,  has  paid  said  sura  of 
aintiff,  who  brings  this  suit  for  the  benefit  of  the 

government  has  from  the  first  assumed  the  absolute 
mtrol  and  performance  of  the  postal  service  of  the 
te  express  provision  of  the  constitution  authorizing 
blish  post  ofHces  and  post  roads.  The  function  so 
'emmental,  as  it  is  calculated  to  produce  revenue, 
the  policy  of  the  government  may  dictate ;  and  it  is 
lister  to  the  general  welfare  by  furnishing  to  all 
ween  all  parts  of  the  country,  and  reaching  to  other 
;  of  communication  as  rapid  and  safe  as  can  be  de- 
:ted  by  the  safeguards  provided  by  law.  The  gov- 
)es  what  matter  shall  be  mailable,  and  the  rates  of 
!  manner  of  payment  of  the  same.  These  matters 
'  law,  and  are  not  left  open  for  negotiation  or  con- 
of  contract  has  any  place  in  the  scheme.  The  gov- 
s  no  competitor  in  the  exercise  of  this  function,  but 
enalties  the  sending  or  carrying  of  sealed  letters 
in  its  mails.  It  permits,  but  docs  not  compel,  the 
ges  which  may  contain  articles  of  value  in  its  mails ; 
ivails  himself  of  this  permission  the  package  enters 
tntitled  to  the  same  care  as  any  letter  and  no  greater. 
3r  registration  applies  equally  to  letters  and  other 
nly  aids  in  tracing  their  course  and  carriage.  The 
If  receives,  handles,  assorts,  and  carries  the  mails, 
same  as  addressed.  The  postal  officials,  of  what- 
carriers,  of  whatever  kind,  are  the  servants  of  tlie 
e  hands  which  it  employs  in  the  performance  of  its 
I  the  exceptions  presently  to  be  mentioned,  I  think 
asserted  that  these  servants  are  not  in  privity  with, 
'  to,  any  one  except  the  government,  to  whom  their 
to  be  assured  by  provisions  of  the  postal  laws,  penal 
The  exceptions  are  the  cases  where  the  duty  of  such 
■  postmaster,  clerk,  or  distributing  carrier,  requires 
0  do  an  act  personal  to  a  known  or  designated  indi- 
receiving  from  him  a  letter  or  package  to  be  placed 
which  case  he  would  owe  him  the  duty  of  using  ordi- 
:e  it  in  the  mail,  or  in  the  proper  receptacle  for  mail- 
servant  should  receive  through  the  mail  a  letter  or 
t  became  his  duty  to  deliver  to  the.  person  addressed, 
lat  person  the  duty  of  using  ordinary  care  in  making 
delivery  of  the  same.  A  railway  company  carrying 
lOt  assume  as  to  them  any  of  the  duties  or  responsi- 
imon  carrier.  No  one  but  the  government  can  re- 
such  service,  and  the  duties  and  responsibilities  of 
Tier  of  mails  are  measured  by  the  terms  of  the  con- 
:  provisions  of  the  postal  laws  and  regulations.  The 
the  care,  custody,  or  control  of  the  railway  company 
ige,  but  under  exclusive  control  of  the  railway  postal 
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clerks,  in  separate  cars  or  compartments,  fitted  especially  for  that 
service.  As  to  the  safe^  of  the  persons  of  such  derks  the  railway 
company  assumes  the  same  duty  which  rests  upon  it  respecting  other 
persons  lawfully  being  carried  on  its  trains.  But  as  to  the  mail  it- 
self it  has  no  duty  except  what  it  owes  the  government,  its  employer. 
It  has  no  notice  or  means  of  knowledge  of  the  contents  of  mail  sacks, 
nor  as  to  who  has  sent  or  who  is  entitled  to  receive  the  letters  or 
packages.  It  never  was  employed  by  such  persons,  has  no  privity 
with  them,  and  owes  to  them,  severally  and  personally,  no  duty 
whatever.  Were  it  otherwise,  then  when,  as  often  happens,  cars 
are  wrecked  and  burned,  and  the  mail  destroyed,  as  the  result  of  neg- 
ligence for  which  the  railway  company  is  in  law  responsible,  so  that 
recoveries  against  it  are  had  for  personal  injuries,  and  for  all  destruc- 
tion of  luggage  and  merchandise,  the  courts  would  be  burdened  with 
actions  to  recover  for  the  loss  of  valuable  packages  claimed  to  have 
been  in  the  mail ;  aflfording  such  opportunity  for  fictitious  claims  as 
might  speedily  compel  railways  to  refuse  such  hazardous  emi)]oy- 
ment.  The  fact  that  no  such  litigation  has  ever  arisen  is  decisive 
against  the  claim  that  a  railway  company  owes  any  duty  to  the  sender 
or  addressee  or  owner  of  the  contents  of  any  letter  or  package  con- 
tained in  the  mails  which  can  be  made  the  basis  of  an  action  at  law. 
As  above  stated,  the  law  requires  that  all  letters  sent  from  place  to 
place  be  sent  by  the  mail.  But  there  is  no  such  requirement  in  re- 
spect to  valuable  packages,  which  may  lawfully  be  sent  through  ex- 
press companies,  or  by  other  responsible  carriers.  The  postal  serv- 
ice has  become  so  efficient,  speedy,  and  safe  that,  in  view  of  its 
cheapness,  many  persons  send  valuable  packages  by  post,  taking  the 
risk  themselves,  rather  than  pay  more  to  responsible  carriers,  who 
make  charges  with  some  reference  to  the  value  of  the  article  and  con- 
sequent amount  of  the  risk  assumed. 

2.  But  if  it  were  conceded  that  under  some  circumstances  an 
action  of  this  kind  can  be  maintained  by  the  owner  of  a  package 
lost  from  the  mail  against  a  railway  carrier  of  the  mail,  no  liability 
can  arise  under  the  facts  stated  in  this  complaint.  If  any  privity 
can  be  imagined  as  existing  between  the  railway  carrier  between 
distant  places  and  the  owner  of  a  package  in  the  closed  mail  sack, 
and  that  the  railway  company  owes  such  package  owner  a  duty  to 
exercise  care  in  the  carriage  of  that  especial  package,  it  would  not 
be  that  degree  of  care  and  of  responsibility  which  rests  upon  a 
common  carrier,  but  at  most  the  reasonable  care  which  an  ordinary 
bailee  for  hire  must  exercise  in  respect  to  the  article  which  is  the 
subject  of  the  bailment.  There  is  in  such  case  no  responsibility  if 
the  article  is  stolen,  even  by  a  servant  of  the  bailee,  if  the  bailee 
has  taken  and  caused  to  be  taken  reasonable  care  under  the  cir- 
cumstances. Under  the  allegations  of  the  complaint,  and  upon  the 
theory  of  the  concession  sutjgested,  the  bailment  would  not  cease 
until  the  mail  sack  containing  the  package  was  delivered'  at  the 
post  office  at  Harvey,  which  was  within  8o  rods  of  defendant's  de- 
pot. It  is  alleged  that  the  mail  sack  was  delivered  to  defendant's 
nl^ht  station  agent,  whose  duty  it  was  "to  safely  care  for  and  guard 
said  mail  sack  and  its  contents  during  the  night."   It  must  be  in- 
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is  that  the  mail- sack  reached  that  depot  too  late  in 
received  at  the  post  office  before  the  following-  morn- 
must  be  stored  in  the  depot,  as  in  a  warehouse,  for 
tiere  is  no  allegation  that  it  was  not  put  in  a  safe 
epot,  guarded  by  such  sufficient  locks  as  would  be 
such  case.  The  only  attempted  allegation  cf  negli- 
he  night  station  agent,  after  receiving  the  mail  sack, 
y  leave  said  depot,  and  did  absent  hunself  therefrom 
;  time  to  this  plaintiff  unknown,  and  thereby  defend- 
afely  keep  and  care  for  said  mail  sack  and  its  con- 
cannot  hold  that  defendant's  duty  in  respect  to  the 
;r  the  circumstances  required  that  the  station  agent 
le  mail  sack  the  balance  of  the  night,  and  keep  awake, 
igation  just  quoted  fails  to  charge  any  .negligence, 
ig  allegations  are  to  the  effect  that  one  Soule,  a  road 
man  of  the  defendant  at  Harvey,  entered  the  depot, 
se  key  opened  the  mail  sack,  and  stole  the  package 
Le  employment  of  Soule  by  the  defendant,  and  the 
he  had  "access  to  the  office  or  room  where  said 
deposited,  and  was  permitted  to  go  and  come  there- 
do  not  sustain  any  inference  of  lack  of  reasonable 
i  are  stated  tending  to  show  that  defendant  had  any 
rd  Soule  as  other  than  honest  and  trustworthy ;  and 
character  of  his  employment  indicates  that  he  was 
rhe  allegation  that  he  had  access  to  the  room,  and 
1  to  go  and  come  therefrom  at  will,"  with  defend- 
e,  is  too  vague  and  indefinite,  and  requires  too  heavy 
imagination,  to  lead  me  to  regard  it  as  a  statement 
,  with  defendant's  knowledge  and  consent,  such  ac- 
iion  in  the  nighttime,  or  at  any  time  other  than  when 
s  of  his  employment  might  properly  direct  him  there, 
nt  of  the  second  ground  of  demurrer  only  specifies 
,  separate  reason  tor  sustaining  the  demurrer  on  the 
1. 

it  is  sustained,  with  leave  to  the  plaintiff  to  amend 
m  or  before  the  November  rule  day. 


lEBIDBNT,  ETC.,  OF  FARMBBS*  BANK  OF  DBLAWABS 
et  al. 

mit  Ooort,  B.  D.  VirglDla.   Febmair  18,  1902.) 

Jauses— Nature  of  Coxtroveusy. 

by  a  truBtee  In  bankruptcy  to  recover  the  amount  of  an  al- 
mce  la  not  one  aristng  aaleij  by  virtue  of  a  state  statute, 
b  a  court  of  equity  would  not  otherwise  hnve  jurisdiction, 
rly  maintainable  In  equity  In  a  state  or  federal  court,  and, 
le  diverse  citlzenslifp  properly  appcnrlng.  and  the  amount 
mt,  may  be  removed  into  the  federal  eourt.i 


»nshlp  aa  a  gr<  und  of  fodprni  Jurisdiction,  see  notes  to  Shipp 
X  a  A.  249;  Mason  v.  Dull:i;^li:im.  27  C.  C.  A.  208;  United 
Land  &  Emigration  Co.  v.  Gallcg' s.  ;i2  C.  G.  A.  479. 
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2.  SaMB— DlTKRSE  CiTrZEXSHtP— NOMIITAL  PaBTIES. 

Defendnnt's  counsel.  In  whose  hands  it  Is  sought  to  attach  mone; 
belonglug  to  defendant,  are  not  such  necessary  parties  to  an  action  by  a 
trustee  In  bankruptcy  to  recover  an  alleged  preference  received  by  de- 
fen^nt  as  would  prevent  d^endant  frt^m  removing  the  cause  to  a  fed- 
eral court,  whwe  it  Is  a  dtlzen  of  a  different  state  from  plaintiff,  not- 
withstandlnc  that  connsd  are  citlxens  of  tiie  aame  state. 

McLemore  &  Corbitt,  for  complainant. 
Heath  &  Heath,  for  defendants. 

WADDILL,  District  Judge.  The  defendant,  the  Farmers'  Bank 
of  Delaware,  in  the  West  Norfolk  Lumber  Company  involuntary 
bankruptcy  proceedings,  was  by  decree  of  the  United  States  district 
court  for  the  Eastern  district  of  Virginia  {112  Fed.  759)  awarded 
certain  moneys  held  by  said  court  not  to  be  a  part  of  the  bankrupt's 
estate,  and  as  against  which,  in  said  court,  the  bankrupt's  trustee 
could  not  assert  any  claim  against  the  bank,  by  reason  of  an  alleged 
preference  said  to  have  been  received  by  the  bank  in  its  dealings 
with  the  bankrupt  company.  The  bankrupt's  trustee,  the  complain- 
ant, thereupon  applied  to  the  bankrupt  court  for  leave  to  sue  in  some 
court  of  competent  jurisdiction  to  recover  the  amoimt  of  the  pref- 
erence, and,  upon  leave  being  given,  instituted  this  suit  in  equity 
in  the  court  of  law  and  chancery  lor  the  city  of  Norfolk  to  attach  the 
money  decreed  by  the  court  of  bankruptcy  to  the  defendant  bank, 
in  the  hands  of  its  attorneys,  and  also  caused  a  copy  of  the  attach- 
ment to  be  served  upon  the  City  National  Bank  of  Norfolk,  the 
registry  of  the  United  States  district  court,  before  the  check  issued 
by  said  court  in  favor  of  the  defendant  bank,  and  delivered  to  its  at- 
torneys, had  been  paid.  The  Bank  of  Delaware  thereupon  filed  its 
petition  for  removal  of  said  cause  into  this  court,  accompaiued  by 
proper  bond,  and  the  same  was  accordingly  removed,  and  is  now 
before  this  court  upon  a  motion  made  by  the  complainant  to  remand 
to  the  state  court. 

The  motion  to  remand  herein  is  overruled,  as  it  appears :  First. 
That  the  requisite  diversity  of  citizenship  exists  to  entitle  the  re- 
moval. Second.  That  the  amount  involved  is  sufficient.  Third, 
That  the  suit  itself  is  not  one  arising  solely  by  virtue  of  the  statutes 
of  Virginia,  and  of  which  a  court  of  equity  would  not  otherwise  have 
jurisdiction.  It  is  one  properly  maintainable  in  equity,  in  a  state 
or  federal  court,  and,  the  diverse  citizenship  properly  appearing,  and 
the  amount  being  sufficient,  it  can  be  removed  from  the  state  into 
the  federal  court.  Fourth.  The  defendants  James  E.  Heath  and 
James  E.  Heath,  Jr.,  partners  practicing  law  as  Heath  &  Heath,  the 
counsel  for  the  Farmers'  Bank  of  the  State  of  Delaware,  in  whose 
hands  it  is  sought  to  attach  the  money  belonging  to  the  bank,  are 
not  such  necessary  parties  as  would  disentitle  the  bank  to  have  the 
cause  removed  into  the  federal  court  because  of  the  failure  of  the 
record  to  show  that  every  party  to  one  side  of  the  litigation  was  a 
citizen  ol  a  different  state  from  every  party  on  the  other  side  of  the 
suit. 
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THE  JOHN  H.  STARIN. 
let  Court,  D.  ConnecUcat.   Jannarj  14,  1902.) 
No.  1^ 

UfSK  AHD  AnCHOBED  VESSEL— EXCBS9ITB  StEED  HT  BARBOB 

r  John  H.  Starln,  while  passing  down  New  Haven  harbor 
TCk  at  night,  near  the  center  bf  the  channel,  which  was 
wide,  and  at  a  speed  of  12  kn-ita,  came  into  collision  with 
schooner  Gumey  and  sunk  Iier.  Held,  that  the  steamer 
Cor  violation  of  the  rule  requiring  her  to  keep  to  the  right 
lannel,  and  because  she  was  going  at  a  dangerous  speed, 
e  known  fact  that  it  was  the  custom  of  vessels  to  anchor 
C  the  harbor,  and  that  a  nnmber  of  vessels  were  then  an- 
1,  and  farther  because,  under  the  evidence,  If  she  had  kept 
rat  Bbe  should  have  seen  the  schooner  for  a  mile  or  more. 
DTORT  Fault— Presumptions. 

rule  that  where  the  fault  of  one  vessel  for  a  collision  Is 
Ished,  she  must  establish  the  conti'Ibutory  fault  of  the 
ence  equally  clear,  and  that  every  presumption  will  be  In- 
or  of  the  latter,  where  there  was  evidence  showing  that  a 
nlng  on  an  anchored  schooner  half  an  hour  or  less  before 
sk  and  snnk  by  a  passing  steamer,  which  was  clearly  in 
be  presumed  that  such  light  wai  burning  at  the  time  of 

Suit  for  collision. 
Park,  for  libelants. 

irton,  Ward  Church,  and  Harrison  Hewitt,  for  claim- 

),  District  Judge.  At  about  a  quarter  before  li  on 
;tober  i8,  1900,  the  side  wheel  passenger  steamboat 
,  200  feet  long,  while  proceeding  down  New  Haven 
'ay  to  New  York,  struck  the  schooner  Allan  Gurney, 
1  the  starboard  side  of  her  bow,  and  caused  her  to 
inel  is  about  800  feet  wide  at  this  point.  The  Starin 
little  west  of  south,  and  going  at  full  speed,  about 
XT  over  the  bottom,  near  the  middle  of  the  diannel, 
urse  of  the  New  York  steamboats.  The  schooner 
n  the  usual  anchorage  ground  for  vessels  in  New 
and  was  headed  about  northwest.  That  the  Starin 
tear  from  the  testimony  of  her  own  witnesses.  They 
xk  cloud  temporarily  obscured  the  sky  at  about  the 
ision ;  that  it  was  more  difficult  to  see  liglits  on  ves- 
foing  out  of  the  harbor  than  when  coming  in.  They 
;els  have  for  20  years  anchored  anywliere  in  New 
that  they  had  already  passed  a  number  of  vessels 
the  harbor ;  and  that  when  they  first  sighted  the 
feet  away,  it  was  impossible  to  avoid  a  collision, 
hout  excuse,  violated  the  statutory  rule  that  steam 
ep  on  the  right-hand  side  of  the  channel.  She  was 
n  a  crowded  harbor  at  a  confessedly  dangerous  speed 
,ng  conditions, — a  speed  inconsistent  with  the  safety 
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of  Other  vessels.  The  City  of  Paris,  9  Wall.  638,  19  L.  Ed.  751; 
The  Syracuse,  g  Wall.  676,  19  1,.  Ed.  783.  Furthermore,  the  testi- 
mony of  the  disinterested  witnesses  and  of  the  witnesses  for  libelant 
is  td  the  effect  that  it  was  a  clear  night,  so  that  vessels  could  be  seen 
for  a  mile  or  more,  rep^ardless  of  lights,  and  that  the  schooner  had 
one  or  both  of  her  sails  up,  reefed.  The  Starin,  having  elected  to 
take  the  center  of  the  channel,  failed  to  use  vigilance  as  to  lookout 
or  speed,  or  both,  sufficient  to  guard  against  collision.  The  conclu- 
sion reached  is  that  the  Starin  was  at  fault.  The  Starin  not  only 
denies  that  It  was  in  fault,  but  it  contends  that  the  schooner  Gumey 
was  in  fault,  because,  first,  although  thus  anchored  near  the  center 
of  the  channel  in  the  known  path  of  New  York  steamboats,  she 
had  no  lookout  on  deck.  It  does  not  appear  that  such  a  watch  is 
•  required  when  there  is  a  sufficient  light,  or  that  the  presence  of  such 
a  lookout  could  have  prevented  the  collision. 

It  is  further  claimed  that,  although  the  schooner  had  a  lantern 
in  her  fore  rigging,  it  was  not  burning  at  the  time  of  the  collision. 
The  Starin's  witnesses  swear  that  no  light  was  visible.  The  schoon- 
er's witnesses  swear  that  the  light  was  burning  prior  to,  and  at  the 
time  of,  the  collision.  Their  testimony  as  to  the  light  at  the  mo- 
ment of  collision  is  somewhat  indefinite,  owing  to  the  fact  that  the 
mate  went  down  with  the  schooner,  and  the  captain  was  obliged  to 
jump  overboard.  In  addition  to  the  evidence  of  'interested  parties 
as  to  lights,  there  is  the  evidence  of  three  apparently  disinterested 
witnesses.  Knight,  pilot  of  a  steam  tug,  was  anchored  about  a 
quarter  of  a  mile  from  the  schooner  Gumey  on  the  night  in  ques- 
tion. He  testifies  that  he  saw  the  light  on  the  Gurney  when  she  wa» 
a  mile  and  a  half  away,  and  again  when  he  passed  her.  It  is  not 
clear  whether  he  saw  the  light  later  than  30  minutes  before  the  col- 
lision. Springer,  the  watchman  on  board  the  Connecticut  Naval 
Brigade  transport,  testifies  that  he  was  anchored  about  three-quar- 
ters of  a  mile  ir6m  the  Gurney;  that  she  had  a  bright  light ;  that  he 
went  off  duty  a  little  after  12  o'clock;  that  about  an  hour  before 
this  he  "noticed  a  change  in  the  light  of  one  of  the  schooners  [the 
Gurney].  It  seemed  lower  towards  the  water."  He  noticed  this 
change  about  an  hour  after  he  first  saw  the  Gumey's  light.  It  is 
agreed  that,  after  the  Gurney  sank,  a  light  was  thus  located  in  her 
fore  rigging.  Blake,  a  watchman  of  oyster  beds,  swears  that  he  was 
going  up  and  down  the  harbor  that  night,  and  that  he  savf  the 
Gurney's  light  burning  some  15  or  20  minutes  before  he  saw  her 
going  down.  It  is  thus  sufficiently  established  that  a  proper  anchor 
light  was  burning  on  the  Gurney  some  20  or  30  minutes  prior  to  the 
collision.  There  is  no  satisfactory  evidence  that  it  continued  to 
burn  up  to  the  time  of  the  collision.  To  rebut  the  presumption  erf 
such  continuance,  claimants  have  shown  that  the  regular  cook, 
whose  business  it  was  to  keep  the  lantern  cleaned  and  filled,  had  left 
two  or  three  days  before,  and  that  there  is  no  evidence  that  the  lan- 
tern had  been  "filled  since;  the  only  evidence  on  this  point  being 
that  of  the  mate  of  the  Gurney,  who  testified  that  he  hung  the 
lantern  in  the  rigging  that  night,  and  when  asked,  "Where  did  you 
get  it  from  to  hang  it  there?"  said,  "The  cook  lights  and  deans 
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to  me,  and  I  hang  it-up."  There  was  ajiother  cook 
:  voyage  in  question,  but  counsel  stated  that  he  had 
tures  to  both  sides  that  his  testimony  would  be  un- 
t,  and  for  this  reason  it  was  not.  taken.  In  these 
it  must  be  found  that  a  proper  anchor  light  was 
Gumey  at  the  time  of  the  collision.  Where  a  ves- 
n  to  be  at  fault  seeks  to  impugn  the  management  of 
I,  all  the  presumptions  are  favorable  to  the  latter. 
i  U.  S.  203,  15  Sup.  Ct.  804,  39  t.  Ed.  947.  "Where 
t  of  one  vessel  is  established  by  uncontradicted  tes- 
h  fault  is  of  itself  sufficient  to  account  for  the  colli- 
lough  for  such  vessel  to  raise  a  doubt  with  regard 
lent  of  the  other  vessel.  Its  own  negligence  being 
required  to  prove  the  other's  fault  with  equal  clear- 
able  doubt  in  regard  to  the  conduct  of  such  other 
:  resolved  in  its  favor.'^  The  Minnie,  40  C  C  A. 
t8. 

>e  entered  in  favor  of  libelants. 


In  re  SOSGNKEIN  et  sL 
:  Court,  W.  D.  New  York.  Febmary  8;  190IL) 

No.  703. 

ANKRDPTCY— PitELIMIKARy   OBJECTfON    TO   JuRISOIOnOir  — 

ir7  bankruptcy,  an  objection  Ihat  petitioner  and  the  sl- 
its are  partners  is  not  determinable  on  a  preliminary  ot>- 
Jarlsdlctioti,  where  the  arrangement  between  the  parties 

0  tbe  merits  of  the  controTersy. 

r — BURDKN  OP  I'HOOi". 

act  of  bankruptcy  charged  is  removal  and  concealment, 
pleading  and  proving  solvency  Is  on  tbe  bankrupts. 

iO  CRBDITOK — KlORT  TO  PETITION. 

)f  an  alleged  bankrupt,  who  obtains  an  attachment,  bas, 
ind  effect,  a  ilea  on  tbe  property  until  tbe  attachment  Is 
comes  null  and  void  by  the  adjudication,  and  to  such  ez- 
xt  that  period,  must  be  deemed  to  have  a  preference,  and 
a  provable  debt  and,  the  attachment  not  being  surren- 
standlng  to  maintain  a  petition  in  involuntary  bankruptcy. 
Takimg  Objection. 

m  that  an  attaching  creditor  has  no  standing  to  maintain 
Qvoluntury  bankruptcy  may  be  taken  by  tbe  alleged  bank- 
larily,  to  prevent  their  examination,  where  they  are  In  the 
t  court  pursuant  to  a  warrant  of  arrest  issued  under  Baukr. 
Icb  provides  that  the  Judge,  under  certain  clrcnmstauces, 
bankrupt  in  custody  until  he  shall  be  examined,  or  give 
ppearaoce  for  examination. 

The  following  is  the  opinion  of  the  special  master : 

mlnation  of  alleged  bnnkrnpts  under  section  9b,  Bankr. 
le  nndersipned,  ns  special  master,  by  nn  order  of  the  dls- 
4ovember  IG,  1901,  with  leave  to  the  alleged  bankrupts  **to 

1  present  such  prdlminary  objections  to  the  suEBclency  of 
,  to  tbe  regularity  of  thege  proceedings,  and  to  the  Jurl»- 
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diction,  as  though  the  same  were  pereouaHy  presented"  to  the  court  Ther* 
eeems  to  be  little,  if  aoy,  dispute  on  the  facts,  which  naay  be  stated  as 
.  foUowB:  On  Norember  7,  1901.  Bmmett  W.  McConnetl  filed  a  petition  in 
tnTolnntary  bankruptcy  against  Samuel  SchenfeelA  and  Martin  A.  Ooney, 
alleging,  among  other  things,  that  the  latter  were  "copartners  and  persons 
united  in  interest  in  the  management  and  care  of  an  InatltutLou  known  and 
described  as  the  'Infant  Incubators'  at  the  Pan-American  Exposition,  Buf- 
falo, N.  y.,  and  that  your  petitioner  is  a  creditor  of  the  said  Schenkein  & 
Coney,  and  yonr  petitioner  has  an  approrable  claim  against  them,  amount- 
ing, in  the  aggregate,  in  excess  of  securities  held  by  him,  to  the  sum  of 
fire  hundred  dollars."  The  petition  also  alleges  that  under  the  agreement 
between  the  petitioner  and  the  alleged  bankrupts,  whereby,  for  certain  con- 
siderations, he  was  to  recrive  twenty-hve  per  cent,  of  the  gross  receipts  of 
the  concession  known  as  the  "Infant  Incubators,"  there  "became  and  was 
due  and  owing  your  petitioner  •  *  •  the  sum  of  thirty-one  thousand 
tvo  hundred  and  fifty  dollars,  no  part  of  which  has  been  paid,  except  the 
sum  of  fourteen  thousand  dollars,  leaving  a  balance  yet  due  and  owing 
your  petitioner  of  seventeen  thousand  two  hundred  and  fifty  dollars,  with 
interest  from  November  1,  1901."  The  petition  also  alleges  that  the  peti- 
tioner had  previously  begun  an  action  in  the  supreme  court  of  the  state  of 
New  Tork  on  such  Indebtedness,  and  hi  such  action  obtained  an  attachment 
against  "the  property,  building,  paraphernalia,  and  appliances  used  by  said 
Schenkein  &  Coney  In  the  display  at  the  Pan-American  Sxposltloa  afore- 
said," and  that  under  such  attachment  the  sheriff  of  Erie  county  has  at- 
tached and  taken  possession  of  the  same,  and  between  fifty  and  sixty  dol- 
lars in  cash  found  on  the  premises,  and  about  forty  dollars  on  deposit  In  a 
local  bank.  The  petition  also  shows  that  in  such  action  an  order  of  arrest 
was  granted,  and  the  debtors  taken  into  the  custody  of  the  sheriff  of  Erie 
county,  who  at  that  time  still  had  custody  of  them,  but  from  whose  custody, 
tt  appeared  on  the  argument,  they  have  since  been  released.  The  petition 
alleges  as  the  act  of  bankruptcy  committed  by  the  alleged  bankrupts  that 
thoy  have,  "for  the  purpose  of  hindering,  delaying,  and  preventlns  the  col- 
lection of  your  petltioner'a  claim,  and  the  claims  of  their  other  creditors^ 
If  any,  and  to  defraud,  wrong,  and  cheat  and  swindle  your  petitioner  and 
their  otiier  creditors,  If  any,  •  •  •  concealed,  assigned,  transferred, 
and  disposed  of  all  moneys  collected  In  said  infant  Incubators  by  the  exhi- 
bition thereof,  and  not  remaining  in  their  hands,  in  the  sum  of  twenty-nine 
thousand  dollars."  On  this  petition,  and  on  the  affidavits  of  the  petitioner, 
Emmett  W.  McConnell,  and  his  attorney,  Percival  M.  White,  filed  at  the 
same  time,  the  district  court  on  the  Tth  day  of  November,  1901,  Issued  a 
warrant,  directed  to  the  marshal  of  the  district,  whereby  he  was  required 
to  bring  the  alleged  bankrupts  "before  the  court  forliiwlth  for  examination, 
and  thereafter  and  thereupon  to  hold  such  bankrupts  •  •  •  as  this  court 
may  direct";  such  warrant  reciting  the  commission  of  an  act  of  bank- 
ruptcy, and  that  the  alleged  bankrupts  "are  about  to  sell,  assign,  transfer, 
their  property  for  the  purpose  of  hindering  and  defrauding  their  creditors, 
and  that  they,  and  each  of  tbem,  are  about  to  leave  this  district  ♦  •  • 
to  avoid  examination,  and  that  their  departure,  or  the  departure  of  either  of 
them,  will  defeat  these  proceedings  In  banliruptcy."  The  marshal  there- 
upon took  the  alleged  bankrupts  into  custody,  and  brought  them  Into  court 
for  examination,  whereupon  the  order  of  reference  previously  mentioned 
was  made.  Other  facts  will  appear  from  the  discussion  of  the  questloiu 
raised  by  the  respective  parties. 

The  alleged  bankrupts  have  appeared  by  counsel,  and  raised  three  pre- 
llmiuary  ohjectlc  ns  to  this  examination,  nil  of  them  going  to  the  Jurisdic- 
tion. For  the  purpose  of  this  examination,  they  seem  to  have  waived  any 
technical  objections  to  the  papers  themselves, — as.  lor  instance,  the  use  of 
the  word  "approvable,"  instead  of  "provable,"  In  the  petition,— so  that  the 
questiou  to  be  determined  are  three:  (1)  Whether  the  petitioning  creditor 
and  the  alleged  bankrupts  were  partners.  (2)  Whether,  because  wF  the  un- 
surrendered attachment,  the  petitioner  has  a  petitioning  creditor's  debt  at 
all.  (3)  Whether  the  petitlw  itself  does  not  ibow  tiw  allseed  baukmpts  to 
be  aolvenL 
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id  hj  tiie  respectlTe  attomeyi  tbat.  If  the  agreement  be- 
and  SchcDkelu  and  Coney  amounts  to  a  partnerablp,  xaiA& 
isun  and  In  re  Palmer,  S  Deac.  &  C  244,  Ex  parte  Briggs 
,  3  Deac.  &  G.  867.  and  Ex  parte  Gray,  4  Deac.  &  C.  77tf, 
re  has  not  a  petitioning  creditor's  debt,  and  tfals  plea  to 
rill  be  fatal,  not  merely  to  tlils  brancb  of  tbe  proceeding, 
ling  Itself.  It  seems  strange  that  this  question  has  never 
Fnlted  States:  Robinson  7.  Hanway,  Fed.  Oas.  Ko.  11,953, 
ly  by  analogy.  There  can,  however,  be  no  doubt  tbat  tbe 
wu  in  the  English  cases  cited  express  the  law.  Waa.  then, 
between  UcConnell  and  Schenk^n  and  Ooney  a  partner- 
tlon,  the  original  agreement,  bearing  date  April  10,  1900, 
e  three  Individuals,  has  been  made  a  part  of  the  papen 
examination,  and  a  construction  of  It  la  necessary  to  de- 
i  of  the  parties.    Without  quoting  from  such  agreement  In 

sufficient  to  summarize  as  follows:  Tbe  counsel  for  the 
:or  claims  tbat  this  agreement  docs  not  constitute  the 
lor  the  following  reasons:  Tbe  words  "partner"  and  "part- 
occur  therein;  Bchenkeln  and  Ooney  are  together  parties 
and  McConiiell  alone  party  of  the  second  part  McConaell 
>t  more  than  $16,000  to  Sctaenkeln, — he  being  tiie  official 
nd  not  to  the  two.  McConnell  Is  given  title  to  the  plant 
such  loan.  Schenkein  and  Coney,  and  not  McConnell,  have 
after  such  loan  Is  paid.  Nothing  on  tbe  face  of  tbe  agree- 
le  rate  of  division,  either  as  to  pmiits  or  losses,  between 
oney.  Nothing  on  the  face  of  tbe  agreement  amounts  to 
ire  losses.  Nothing  on  tbe  face  of  tbe  agreement  amounts 
share  net  profits.  Nothing  on  tbe  face  of  the  agreement 
enant  on  McCounell's  part  to  devote  his  time  or  services, 
'ace  of  the.  agreement  indicates  that  there  was  any  con- 
i  agreement,  save  the  advance  of  money.  Oedltors  other 
re  not  affected;  he  being,  as  is  alleged,  the  only  creditor, 
jie  alleged  bankrupts  claims  that  this  agreement  covers  a 
ears,  and  prevents  all  three  parties  from  engflglug  In  .my 
ness  during  that  period;  It  appearing  to  have  been  tlie  oilgl- 
ct  tbe  same  exhibit  not  merely  lu  Buffalo,  but  at  the  then 
>ns  at  Toledo,  Ohio,  and  St.  Louis,  Mo.;  that  the  petitioning 
oprietary  Interest  in  certain  of  the  avails  of  the  business, 
which  as  follows:  "It  Is  understood  and  agreed  by  the 
t  should  the  parties  of  the  first  part,  or  either  of  them,  pre- 
foods,  powders,  or  other  preparations,  or  should  any  of  the 
)pt  any  lotion,  food,  or  other  preparation,  to  be  used  In  the 
)f  Infants,  and  shall  have  the  same  protected  by  trade- 
I,  or  patents,  tbe  party  of  the  second  part  shall  have  an 
irth  interest  In  said  trade-marks,  copyrights,  or  patents;" 
of  none  of  tbe  three  could  be  disposed  of  without  tbe  con- 
t;  that  in  one  of  the  recitals  of  the  agreement  It  Is  stated 
[leBlrea  to  take  an  Interest  in  said  concession  of  Infant  In- 
McOonnell  has  the  right  to  appoint  a  representative  or 

gross  rec^ptB  were  to  be  divided  dally  In  tbe  presence  of 
[n  brief,  the  agreement  would  seem  to  Indicate  that  the 
ihenketn,  who  bad  associated  with  him  the  alleged  bank- 
led  money;  that  McConnell  was  willing  to  furnish  the 
the  plant,  provided  he  bad  title  to  the  stiine  until  he  could 
rancement,  he  to  take  one-half  of  the  gross  receipts  until 
was  accomplished,  and  then  to  receive  one-fourth  of  the 
reafter,  the  title  to  the  plant  to  vest  Instantly  in  Schenkein 
tfcConnell  to  have  no  interest  in  the  business  save  his  26 
lan  the  one-fourth  proprietary  interest  In  the  lotions,  foods, 
IT  preparations  which  should  be  nned  in  tbe  plant,  and  then 
me  had  been  protected  by  trade-mnrks.  copyrights,  or  pat- 
k  to  say  that  my  first  impression  of  tins  arrangement, 

npon  the  petition  and  afhdavlts,  was  tbat  U  was  a  part- 
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nentblp.  Tlie  Bnbmtsslon  of  the  orlgfnal  agreement,  boweretf,  tias  led  to 
tite  opposite  concIiuIoD.  The  law  of  the  state  of  New  York,  whlcb  la.  of 
course,  controlling  on  this  proposition. — this  b^g  a  Kew  Tork  contract, 

and  carried  out  In  that  state, — while  not  entirely  clear,  seems  to  be  summed 
up  In  the  following,  from  Richardson  t.  Hughltt,  TG  N.  Y.  55,  32  Am.  Bep. 
267:  "The  general  rule,  no  doubt,  Is  that,  to  constitute  a  partnership,  there 
must  be  a  commanit?  of  Interest  Inter  sese,  and  that  the  parties  shall 
share  the  profits  and  loss.  3  Kent.  Comm.  23;  Pattlson  v.  Blanchard,  5  N. 
Y.  186.  This,  however,  Is  not  without  exception,  and,  where  there  Is  an 
agreement  for  sharing  la  the  profits  of  a  business.  In  some  cases  It  Is  suffl- 
eient  to  establish  a  partnership  as  to  third  persons.  See  Manufacturing  Oo. 
T.  Sean,  4S  N.  Y.  797.  6  Am.  Bep.  177.  And  here  comes  in  another  excep- 
tlou  to  the  rule  last  stated,  which  Is  that  where  the  person  has  Ao  interest 
In  the  capital  or  business,  and  Is  to  be  remunerated  for  his  services  by  a 
compensatiun  from  the  profits,  or  measured  by  the  profits,  or  wliat  Is  to 
depend,  as  In  case  of  seamen  or  other  voyages,  upon  the  result,  it  has  no 
application.  Where,  then,  one  is  only  int^ested  in  the  profits  of  a  busi- 
ness as  a  means  of  compensation  for  services  rendered,  he  Is  not  a  partner. 
Leggett  T.  Hyde,  58  N.  Y.  272,  280,  17  Am.  Rep.  244;  Smith  T.  Bodlne.  74 
N.  Y.  30;  Vanderburgh  t.  Hull,  20  Wend.  70;  Buickle  t.  Eckart.  1  Denlo, 
837.  on  appeal  S  N.  Y.  132;  Fltcb  T.  Hall,  25  Barb-  13;  I<amb  t.  Ororer,  47 
Barb.  817;  1  Smith,  I^d.  Cas.  (5th  Am.  Ed.)  292.  These  cases  fully  sustain 
the  doctrine  laid  down,  that,  where  the  profits  are  a  measure  of  compensa- 
tion, no  partnership  Is  created."  Compare  also.  Curry  v.  Fowler,  ST  X.  Y. 
33,  41  Am.  Rep.  343;  Cnssldy  v.  Hall,  97  N.  Y.  159.  The  rule  laid  down 
in  Richardson  v.  Hughltt,  supra,  has  been  distinguished  by  the  same  court 
in  such  cases  as  Hackett  v.  Stanley,  115  N.  Y,  625,  22  N.  B.  745;  Magovem 
V.  Robertson,  116  N.  Y.  61,  22  N.  E.  386,  5  L.  R.  A.  6S9;  Bank  v.  GaUaudet. 
122  N.  Y.  656,  26  N.  E.  909,— cited  by  the  counsel  for  the  alleged  bankrupts. 
But  a  careful  reading  of  these  coses  will  discaver  points  which  make  them 
dearly  distinguishable  from  the  case  at  bar.  In  Hackett  v.  Stanley  the 
agreement  was  "to  divide  equally  the  net  profits  of  the  business,"  and  re- 
cited that  the  arrangement  was  not  merely  In  consideration  of  the  loan, 
but  "in  further  consideration  of  services  of  the  said  party  of  the  second 
part  in  securing  sales  In  said  business,  and  for  any  further  mooeys  he  may. 
at  his  own  option,  advance  for  use  In  said  business."  In  Magovern  t.  Rob- 
ertson the  parties  seeking  to  avoid  partnership  liability  were  by  the  agree- 
ment given  one-third  of  the  net  profits  "in  consideration  of  their  Indorse- 
ment and  their  general  Interest  in  the  business."  In  Bank  v.  Gallaudct  the 
parties  were  to  share  equally  In  the  profits  after  the  partner  who  made  the 
advances  had  been  repaid.  In  other  words,  there  was  a  shartng  In  the  net 
profits.  In  all  of  these  cases,  too,  the  question  arose  between  outside  cred- 
itors and  the  alli^ed  partners, — a  very  different  proposition,  on  the  equities, 
at  least,  from  that  at  bar,  where  the  question  Is  between  three  persons  who 
were  parties  to  a  written  agreement  fi,\lug  their  rlRhts.  It  Is  undoubtedly 
true,  as  urged  by  the  counsel  for  the  alleged  ban'.ariipte,  that  the  giving  of 
a  proprietary  Interest  In  the  lotions,  etc.,  to  McConiiell,  Is  strong  evidence  of 
a  partnership.  Magovem  v.  Robertson,  supra.  But  I  cannot  agree  with 
him  that  this  element  of  the  agreement  alone  should  negative  the  numerous 
elements  the  other  way. — certainly  not  on  a  preliminary  objection  of  thie  • 
kind;  for  I  take  It  that  this  point  will  be  br.  ught  to  the  attratlon  of  the 
court  when  the  merits  of  this  controversy  are  to  be  determined;  that  Is. 
after  the  alleged  bankrupts  shall  have  filed  their  answer  to  this  petition. 
The  objection  to  the  jurisdiction  on  the  ground  that  McConnell  Is  a  partner 
of  the  alleged  bankrupts,  and  therefore  has  not  a  petitioning  creditor's  debt 
is  overruled. 

2.  But  has  this  creditor,  who  comes  Into  court  alleging  his  attachment, 
and  not  offering  to  surrender  it,  a  petitioning  creditor's  debt?  Manifestly 
If  an  attachment  is  a  preference,  he  has  not  such  a  debt  In  re  Roger? 
Milling  Co.  (D.  C.)  102  Fed.  687;  In  re  Gillette,  5  Am.  Bankr.  R.  119.  lOt 
Fed.  709.  And  Judge  Seaman,  lu  Re  Burlington  MnlLing  Co.,  G  Am.  Bankr. 
S.  309.  109  Fed.  777,  has  held  (the  facts  being  strikingly  similar  to  those 
here)  that  an  attachmoit  Is  a  preference.  That  cose,  however,  rests  on  tba 
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-alency  between  the  two  terms,— a  floctrlne  wlft  which, 
t  respect,  1  cannot  agree.  The  learned  Judge  oTerlooks  th« 
rle  T.  Trust  Co..  182  U.  8.  438,  21  Sup.  Gt  906,  46  U  Bd, 
t  which  It  Is  as  Boundiug  brass, — namely,  Its  ruling  that 
es  a  ''preference."    Thus:    "SnbdlTlslons  'a*  and  'b*  are 

preference  given  by  the  debtor  to  bia  creditor.  Subdlvl- 
hat  Bliall  constitute  It  and  subdivision  'b*  states  a  conse- 
.  es  a  remedy  against  It.  The  former  defines  it  to  be  » 
ty  which  will  enable  him  to  whom  the  transfer  is  made  to 
percentage  of  his  debt  than  other  creditors.  The  latter 
uence  to  be  that  the  transfer  may  be  avoided  by  the  trus- 
»erty  or  Its  value  recovered,  provided,  however,  that  tha 
iren  within  fonr  months  before  the  filing  of  the  petition 
-  before  the  adjudication,  and  the  creditor  had  reason  to 
loe  was  Intended.  So  far,  so  clear."  Now,  an  attachment 
;ment"  nor  a  "transfer."   It  cannot,  tlierefore,  be  a  "pref- 

not  be  surrendered  under  section  57g.   Unless  there  Is 

0  It,  It  may  coexist  with  a  petitioning  creditor's  debt 
he  broader  ground  of  the  p  llcy  of  the  law,  the  question 

that  were  It  urged  on  the  merits,  and  not  prellmiuai-lly 
Qiluatlon  to  whlcli  this  petitioning  creditor 'has  some  right 

might  be  the  other  way.  An  attaching  creditor,  under 
seems  to  have  been  admitted  or  excluded  from  the  bank- 
lewhat  at  will.  Thus  such  creditors  could  Intervene  and 
iicatloa.  In  re  Bergeron,  Fed.  Cas.  No.  1,342;  In  re  Men- 
.  No.  9,420;  In  re  Hatje,  Fed.  Cas.  No.  6,215.  Yet  such 
t  be  counted  when  the  question  was  whetlier  an  involun- 
esented  the  required  proportions  In  number  and  amount, 
ed.  Gas.  No.  12.356,  reversing  same  case  below.  Fed.  Cas. 
%ason  for  the  distinction  seems  to  be  that  In  the  former 
ments  would  be  avoided  by  the  bankmptcy;  In  the  lat* 
if  counted,  might  put  the  nonattaching  creditors  at  the 
lo  had  attached.   Under  the  law  of  18G7.  no  secured  -cred- 

1  In  re  Frost  Fed.  Cas.  No.  5,134;  In  re  Green  Pond 
No.  5,786.  Contra.  In  re  Stansell.  Fed.  Cas.  No.  13,293. 
re  Bado,  Fed.  Cas.  No.  11,522;  In  re  Currier,  Fed.  Cas. 

loctrine  forced  Judge  Dyer,  of  Wisconsin,  to  hold  in  Re 
No  1.^1,  that  an  attaching  creditor  is  not  a  secured 
therefore,  a  petitioning  creditor's  debt  It  is  not  neces- 
-mine  whether,  under  the  present  law,  an  attaching  cred- 
eaklng,  a  "secured  creditor."  If  unsecured,  he  surely  has 
'  secured,  under  the  present  law  (g  59b),  this  objection 
re  of  a  demurrer,  his  allegation,  which  Is,  in  substance, 
!nt  Is  a  security  worth  at  least  $500  less  than  his  claim, 
only  case  directly  In  point  under  the  law  of  1S(37  is  In 
>is.  No.  6,285,  decided  by  Judge  Dillon  after  bis  decision 
npra.  He  takes  broad  ground,  seemiug  to  admit  that  an 
ecnrlty,  and,  while  decreeing  that  a  creditor  who  la  fully 
ment  cannot,  while  holding  on  to  his  attachment  sustain 
a  petition  to  force  his  debtor  intb  bankruptcy,  adds:  "If, 
jr  is  not  fully  secured,  it  is.  I  think,  quite  probable  that 
)f  his  debt  over  the  value  of  the  security,  he  Is  to  be  re- 
red."  Thus  clearly  Implying  tliat  the  case  Is  authority 
tachment  Hen  equals  the  debt  This  brrad  view  has  now 
onr  statute  (Baiikr.  Act  ">!)b.  57e).  In  a  close  question 
er  to  follow  It  than  would  be  the  opposite  course.  I  am 
the  great  force  of  Judge  Seaman's  remarks  In  Re  Burilng- 
rapra,  holding  that  an  attaching  creditor  has  elected  hia 
las  been  held  that  a  lien  cre<lltor  waives  his  Hen  by  the 
ig  a  petition.  In  re  Bloss,  Fed.  Cas.  No.  1,562.  Under 
redltor  would  undoubtedly  be  admitted  to  prove  his  claim 
that  his  attachment  lien  be  considered  null  and  void, 
np  his  Hen  In  so  many  words,  but  his  petition  Is  the  first 
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of  a  s^es  of  acts  which  mafce  that  surrender  inevitable.  There  may  be 
some  caseB—and  this  Is  apparently  one — where  the  attachment  did  not  reach 
the  property  at  which  It  was  aimed.  If  this  creditor  has  a  debt  in  $17,250, 
as  b»  alleges,  the  security  is  palpably  Insufficient  The  attachment  and 
the  petition  were  but  a  few  days  apart  The  claims  of  other  creditors  are 
not  iDTOlred,  for  there  are  no  other  creditors.  It  would  be  unjust,  at  least 
at  tbfs  stage  of  these  proceedings,  to  hold  no  Jurisdiction  on  these  grounda. 
-This  objection  la,  therefore,  for  the  purposes  of  this  examination,  overruled. 

3.  Nor  Is  it  important  whether  this  petition  show  Insolrency.  The  act 
of  bankruptcy  alleged  Is  the  first  Section  8a  (1).  The  quantum  of  this 
estate  Is  kept  under  cover.  Citizens*  Bank  of  Salem  v.  W.  C.  De  Pauw 
Co..  5  Am.  Bankr.  H.  345.  45  C.  C.  A.  130,  105  Fed.  926.  There  la  a  conceal- 
ment here,  which.  If  the  facts  alleged  In  the  petition  and  affidavits  are  true, 
is  with  Intent,  at  least,  to  hinder  and  delay  this  creditor.  By  section  3c 
the  burden  of  pleading  and  proving  solvency  is  ou  the  alleged  bankrupts. 
Compare  West  Co.  t.  Lea.  174  IT.  S.  69Q,  507,  19  Sup.  Ct  830,  43  L.  Ed. 
1098.  They  cannot  be  allowed  at  this  time  to  object  to  Jurisdiction  on  this 
ground. 

The  preliminary  objections  are  therefore  overruled,  and  the  examination 
will  proceed  at  11:30  a.  m.  on  January  13,  11)02,  unless  on  or  before  January 
10,  11)02,  the  aHeged  bankrupts  shall  file  a  petition  for  review,  whicli  will 
In  that  event  be  granted.  William  H.  Hotchklss.  Special  Master. 

Perciva!  M.  White  (Philip  V.  Fennelly,  of  counsel),  for  petitioning 
creditor. 

Irving  L.  Fisk  (Louis  L.  Babcock,  of  counsel),  for  alleged  bank- 
rupts. 

HAZEL,  District  Judge.    On  November  7,  i^i,  a  petition  was 
filed  by  a  creditor  to  adjudge  Samuel  Schenkein  antf  Martin  A. 
Coney,  copartners,  bankrupts.    At  the  same  time  an  application  was 
made  by  the  petitioner  for  a  warrant  to  the  marshal,  directing  him  to 
bring  the  alleged  bankrupts  forthwith  before  the  court  for  examina- 
tion, as  provided  for  by  section  9b  of  the  bankruptcy  act.    In  obedi- 
ence to  the  warrant  the  alleged  bankrupts  were  brought  into  court 
by  the  marshal,  and,  by  counsel,  objected  to  the  jurisdiction  of  the 
court  on  the  grounds  (i)  that  petitioner  and  the  alleged  bankrupts 
were  partners;  (2)  that  petitioner  had  obtained  a  preference  in  the 
state  court  in  the  nature  of  an  attachment  upon  property  of  the 
alleged  bankrupts,  and,  therefore,  the  attachment  not  being  surren- 
dered, the  petitioning  creditor  has  no  provable  debt;  (3)  that  the 
petition  to  nave  debtors  adjudged  bankrupts  does  not  disclose  insol- 
vency.   The  future  appearance  for  examination  of  the  alleged  bank- 
rupts whenever  required  having  been  satisfactorily  arranged  by  coun- 
sel for  petitioner  and  for  debtors,  an  order  of  reference  was  made  to 
Referee  Hotchkiss,  as  special  master,  to  decide  and  determine  the 
objections  to  the  jurisdiction  of  the  court,  and  to  continue  the  exam- 
ination of  the  bankrupts  if  such  objections  were  found  untenable. 
The  alleged  bankrupts  are  therefore  in  the  custody  of  the  court  pur- 
suant to  the  warrant  of  arrest.   The  special  master,  after  due  deliber- 
ation, overruled  all  the  objections  urged  to  the  jurisdiction.  His 
reasons  therefor  are  submitted  in  an  opinion,  wherein  he  exhaustively 
reviews  the  authorities  under  the  bankruptcy  act  of  1867,  bearing  on. 
the  proposition  presented,  and  disagrees  with  the  holding  of  In  re 
Burlington  Malting  Co.,  6  Am.  Bankr.  R.  369,  109  Fed.  777,  under 
'  the  present  act.   The  of^nion  accompanies  the  allowance  of  a  peti- 
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of  his  ruling  upon  the  three  preliminary  objections 
ndents.  I  concur  with  the  special  master  in  his  deci- 
isons  stated  in  his  opinion,  upon  the  first  and  third  of 
.  The  special  master  found  that  the  agreemeni;  en- 
i^een  the  petitioner  herein  and  tho  partnership  pro- 
was  not  a  copartnership;  that,  while  there  was  evi- 
irtnership  based  on  agreements  between  the  parties, 
ce,  standing  alone,  was  not  sufficient  to  negative  con- 
on  a  preliminary  objection  to  the  jurisdiction.  The 
:tween  the  parties  was  very  properly  held  to  be  a  sub- 
le  merits  of  the  controversy,  and  therefore  not  deter- 
time.  The  special  master,  however,  found  that,  inas- 
of  bankruptcy  charged  was  removal  anri  concealment, 
pleading  and  proving  solvency  is  on  the  bankrupts, 
also  approved. 

to  approve  the  finding  and  conclusion  on  the  second 
;d  for  review.  I  am  of  opinion  that  a  creditor  who 
:hment  has,  in  substance  and  effect,  a  Hen  up6n  the 
;d  thereby,  until  such  attachment  is  vacated  or  be- 
void  by  the  adjudication.    To  this  extent,  and  up  to 

attaching  creditor  must  be  deemed  to  have  a  prefer- 
ould  give  him  a  greater  percentage  of  his  debt  than 
tor  not  similarly  secured  or  protected  in  his  claim, 
a  petitioner  who  has  applied  for,  and  obtained  from 

a  provisional  remedy,  which,  if  allowed  to  prevail, 
^btedness,  or  a  part  of  it,  to  the  exclusion  of  other 
en  is  created  upon  property  of  the  alleged  bankrupts 
t  and  hindrance  of  general  creditors.  The  claim  of 
irough  legal  proceedings  is  permitted  to  become  a  lien 
'  attached.  He  holds  an  attachment  on  the  property 
tankrupts  in  one  hand,  and  comes  into  this  forum  in 
e,  seeking  another  provisional  remedy,  while  main- 
hment  as  an  anchor  to  windward  in  case  of  an  adverse 
medy  availed  of  inures  to  the  petitioner's  sole  benefit. 

true  that  a  lien  on  property  attached  in  a  state  court 
be  construed  as  a  transfer  of  property,  mthin  the 
}f  section  60  of  the  act,  whereby  a  preferential  trans- 
Pirie  v.  Trust  Co.,  182  U.  S.  438,  21  Sup.  Ct.  906,  46 
ection  67,  however,  specifically  provides  that  a  lien 
hment  upon  mesne  process,  begun  within  four  months 
ition,  shall  be  dissolved  by  the  adjudication  whenever 
;  said  lien  was  obtained  and  permitted  while  the  de- 
solvent  and  that  its  existence  and  enforcement  will 
ncc."  This  section,  construed  with  the  other  provi- 
ikrupt  act  bearing  on  the  rights  of  an  attaching  cred- 
ovableness  of  his  claim  without  formal  release  of  any 
tned,  is  strongly  persuasive  of  the  soundness  of  Judge 
ion  in  Re  Burlington  Malting  Co.,  supra,  where  ^e 

similar  to  that  presented  here.  It  was  there  held 
ent  was  a  preference,  within  the  meaning  of  the  bank- 
t  was  a  lien  sought  and  permitted  in  fraud  of  the  pro- 
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visions  of  section  67c  The  claim  thus  secured  to  the  creditor  by 
attachment  was  held  not  to  be  provable  unless  the  preference  created 
thereby  was  surrendered,  as  required  by  section  S7S-  '^^^  spirit  of 
the  Piric  Case  would  seem  to  strengthen  the  position  of  Judge  Sea- 
man, rather  than  that  of  the  referee,  when  all  the  applicable  sections 
of  the  law  are  considered  together.  The  opinion  of  Judge  Seaman 
further  points  out  that  the  failure  by  congress  to  recognize  an  attach- 
ment lien  as  belonging  to  that  class  of  securities  made  valid  and  unaf- 
fected by  an  adjudication  in  bankruptey  gives  force  to  his  interpre- 
tation and  conclusions.  I  concur  in  this  view.  The  lien  of  an  at- 
tachment, undoubtedly,  by  operation  of  law,  creates  a  preference 
which  enables  the  attaching  creditor  to  obtain  a  superior  right  to  the 
property  levied  upon.  The  referee  views  the  proposition  some- 
what doubtfully.  After  stating  that  an  attachment  is  neither  a  'judg- 
ment" UQr  a  "transfer,"  and  cannot,  therefore,  be  a  "p^'efereice,"  and 
that  "it  may  coexist  with  a  petitioning  creditor's  debt,"  he  says : 

"Looked  at  from  the  broader  ground  of  the  policy  of  the  law,  the  qnes- 
tlon  Is  close, — bo  close  that,  were  It  .urged  on  the  merits,  and  not  prellm- 
Inarllj  to  prevent  an  examination  to  which  this  petitioning  creditor  haa 
some  tli^t,  the  declslra  here  might  be  the  other  way." 

I  am  imable  to  take  this  view  of  the  contention.  The  objection 
to  the  jurisdiction  was  made  in  due  time  to  prevent  an  examination 
of  the  debtors,  to  which  the  petitioning  creditor,  tmder  certain  con- 
ditions, is  entitled.  By  section  9,  under  which  the  petitioning  cred- 
itor proceeds,  it  is  provided  that  a  bankrupt,  under  certain  circum- 
stances, shall  be  exempt  from  arrest  upon  civil  process.  Under  cer- 
tain circumstances,  the  judge  may  order  the  marshal  to  keep  the 
bankrupt  in  custody  not  exceeding  10  days,  but  not  imprison  him, 
until  he  shall  be  examined  and  released,  or  give  bail  for  his  appear- 
ance for  examination  from  time  to  time,  not  exceeding,  in  all,  lo 
days.  On  an  application  of  this  character,  it  must  clearly  appear 
upon  satisfactory  proof,  by  the  affidavits  of  at  least  two  persons, 
that  the  bankrupt  is  about  to  leave  the  district  for  the  purpose  of 
avoiding  examination.  Under  section  2,  subd.  15,  it  was  held  that 
the  court  may  issue  an  order  in  the  nature  of  a  writ  of  ne  exeat. 
In  re  Lipke  (D.  C.)  98  Fed.  970.  The  drastic  remedy  provided  by 
section  9  is  one  directed  against  the  liberty  of  a  citizen,  and  there- 
'fore  should  be  strictly  construed  and  carefully  applied.  Manifestly, 
the  rights  of  the  petitioning  creditor  and  the  rights  of  the  alleged 
bankrupts  under  this  particular  section  must  be  determined  at  the 
very  threshold  of  the  proceeding.  The  language  of  Judge  Seaman 
in  the  Burlington  Malting  Co.  Case,  supra,  in  reference  to  the  dual 
position  of  a  petitioner  in  involuntary  bankruptcy,  who  also  pursues 
a  remedy  to  maintain  an  invalid  lien  against  the  same  person  in 
another  forum,  aptly  applies.   He  says : 

'Instead  of  the  single  proceeding  on  the  part  and  for  tiie  benefit  of  th» 
genomi  creditors  Intended  by  this  net,  to  save  the  assets  of  an  tnsolTenfc 
debtor  from  spoliation  by  preferences,  and  secure  equally  In  their  distri- 
bution, this  petitioner  appears,  with  a  claim  disputed  and  fairly  disputable, 
seeking,  on  the  one  hand,  to  obtain  a  preference  by  enforcing-  It  througtk 
an  attachment  against  the  property,  and,  on  the  oUwr,  lavokliyi  tta*  lacoor- 
^itent  remedies  of  bankruptey/* 
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In  no  sense  can  it  be  urged  as  a  justification  for  the  continuance 
of  the  attachment  that  the  bankrupt  act  does  not  afford  complete 
machinery  for  the  conservation  of  the  bankrupt's  estate.  Simul- 
taneously with  the  filing  of  the  petition,  the  property  of  the  alleged 
bankrupts  might  have  been  taken  into  the  custody  of  this  court. 
The  petitioner  did  not  adopt  this  course.  He  rests  on  his  attach- 
ment, and  must  therefore  be  denied  the  equitable  relief  he  now 
seeks  of  this  court. 

The  ruling  of  the  reSfree  on  the  second  question  submitted  for 
review  is  reversed,  and  the  order  of  arrest  is  vacated. 


CART  MFG.  CO.  T,  STANDARD  METAL  STRAP  CO. 

(Carcult  Oorat,  B.  D.  New  York.   January  13,  1902.) 

1.  Patbhts— IxpniNGBMENT— Box-Strap  Reel— ANTrnrATiox. 

Gary  patent  No.  408,247,  dated  May  14,  1889.  for  a  reel  for  box  stmps, 
held.  In  Tiew  of  a  partial  anticipation  by  Fleisher'a  reissued  pntent,  No. 
9,019,  dated  January  6,  ISSO,  not  to  be  Infringed  by  defendant's  reel. 
S.  Same— Salb — Innocent  Pdr pore— Effect. 

While  one  selling  a  patented  device  for  a  nse  which  would  be  nn  in- 
fringement might  be  liable  as  a  participator,  he  wonld  not  be  liable  for 
an  improper  use  made  by  tbe  purchaser  afterwards,  and  not  contem- 
plated in  making  the  aalai 

-  ■  .■,  > 

In  Equity.  , .  .- 

A.  G.  N.  Vcrmilya,  for  plaintiff.                             '  i  "i       . . 
W.  P.  Preble,  Jr.,  for  defendant.  •  '  

WHEELER,  District  Judge.  This  suit  is  brought  upon  patent 
No.  403,247,  dated  May  14,  1889,  and  granted  to  Spencer  C.  Cary 
for  a  reel  for  box  straps,  consisting  of  a  spool  to  coil  the  strap  on, 
and  arms  from  the  ends  of  the  spool,  with  holes  through  them  there 
for  a  pin  or  nail  for  an  axle,  and  at  the  outer  ends  for  a  pin  or  nail  to 
hang  it  on  for  a  support.    The  specification  says : 

"By  thli  means  the  framed  reel  Is  held  firmly  In  position  on  the  support, 
and  the  spool  and  coU  are  free  to  revolve  on  the  shaft,  c,  of  tlie  fornj^r  in 
mireeling  the  Strap.  Furthermore,  the  fastening  nallg,  together  with  the 
hollow  shaft,  c,  may  be  made  to  serve  to  draw  or  hold  tlie  sides,  d,  d',  of 
the  frame  closely  to  the  edges  of  the  strap  coll,  so  as  to  hold  the  strap  frora 
nucoiling  without  the  exertion  of  force  by  the  operator  on  tbe  free  end  ut 
the  colL" 

The  claim  in  question  is  for: 

"(2)  A  reel  for  metal  box  straps,  consisting  of  a  spool.  O,  adapted  to  have 
the  metal  strap  colled  upon  It.  an  axle,  c,  upon  said  spo  1  is  journaled,  and 
a  frame,  D,  composed  of  parallel  arms,  d  and  di.  In  which  said  axle  in 
mounted,  and  which  extend  diametrically  across  said  spool,  and  roach  In 
opT>osite  directions  beyond  the  rim  thereof,  as  described,  and  are  united  nt 
their  outer  ends,  and  therein  hnve  the  respective  corresponding  openlnga,  d» 
and  adapted  to  receive  fastening  pins,  substantially  as  and  for  the  pur- 
pose set  fortb." 

The  patent  is  more  fully  set  forth  in  Manufacturing  Co.  v.  De 
Haven  (C  C.)  88  Fed.  698,  at  page  701,  where  the  conclusion  was 
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reached  on  what  was  then  before  the  co'urt  that  the  second  claim  was 
valid  because  of  the  braking  of  the  coil  in  unwinding  by  driving  the 
nails  into  the  support,  and  thereby  binding  the  coil.  Judge  Lacombe 
there  said:  "The  patent  is  an  extremely  narrow  one.  It  would  not 
be  infringed  by  defendant's  device  if  the  latter  had  its  arms  rigid 
against  compression,  so  that  they  could  not  act  as  a  brake."  Here 
the  defendant  has  shown,  among  others,  Fleisher's  reissued  patent. 
No.  9,019,  dated  January  6,  x88o,  for  a  similar  reel  for  coils  of  braid, 
in  which  an  elastic  band  over  the  outer  en#B  of  the  arms  in  notches 
for  drawing  them  together  is  specified.  This  narrows  the  patent  still 
further.  In  the  defendant's  reel  the  arms  are  slotted,  and  the  coil 
rests  upon  its  lower  edge  for  braking,  and  the  arms  would  not  brake 
unless  the  user  should  drive  the  outer  nail  or  pin  deep  enough  to  bind 
the  coil  between  the  arms  there ;  the  moving  center  not  permitting 
the  pin,  or  whatever  is  used  for  an  axle,  to  be  driven  into  the  support 
for  that  purpose.  So  there  does  not  now  appear  to  be  sufficient 
scope  left  of  the  plaintiff's  patent  to  cover  the  defendant's  reel  as  it 
is  furnished  to  users.  The  outer  holes  are  for  hanging  It  up,  and 
not  for  braking  in  unwinding ;  and  there  are  no  central  pins  or  nails 
to  be  driven  into  the  support  for  binding  the  arms  together  upon 
the  coil  to  brake  it  in  unwinding.  The  defendant,  by  selling  for  an 
intended  use  that  would  be  an  infringement,  might  be  liable  as  a  par- 
ticipator, but  not  for  a  use  by  a  purchaser  afterwards  not  contem- 
plated in  making  the  sale.  The  driving  of  the  outer  nail  or  pin 
further  to  accomplish  what  was  otherwise  well  provided  for  would 
not  seem  to  be  so  within  the  purpose  of  the  defendant  as  seller  u 
to  warrant  a  decree  against  such  sales. 
Bill  dismissed. 


BOLPB  ELECTRIC  CO.  et  al.  r.  STERLING  ELEOTRIO  00.  «t  iL 

(Circuit  Court,  S.  D.  New  York.   Jauuaxj  14,  1902.) 

Patknt — Ikfri:!Qemekt. 

The  Barrett  patent,  Na  446,217,  for  a  tbwmal  cat-ont,  MS  oot  In- 
ftlnged. 

In  Equity. 

Seward  Davis,  A.  Miller  Belfield,  and  Charles  A.  Brown,  for 
plaintiffs. 

CharLss  C  Bulkley,  for  defendants. 

WHEELER,  District  Judge.  This  suit  is  brought  for  alleged  in- 
fringement of  patent  No.  445,217,  dated  January  27,  1891,  and  grant- 
ed to  Albert  Barrett,  for  a  thermal  cut-out,  and  of  another  patent 
withdrawn  from  this  case.  In  the  specification  of  the  remaining 
patent,  the  inventor  says: 

"The  Invention  comprises  an  attenuated  and  relatively  fragile  portion  of 
the  circuit;  a  strong  spring,  or  an  equivalent  device,  capable,  nnder  certain 
conditions,  of  exerting  a  strong  and  sudden  force  upon  the  said  fragile 
portion,  and  of  breaking  the  same,  and  thns  causing  a  wide  gap  in  the  con- 
tinuity of  satd  circuit;  a  normal  support  for  the  said  spring,  whereby 
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pnid  fragile  section  Is  ordinarily  freed  from  the  tension  thereof;  and  means, 
comprising  a  ball  or  mass  of  matter,  solid  and  hard  ordloarlly,  but  capable 
of  fuslDg.  softenlDg.  or  fracture  under  a  moderate  degree  of  heat  when 
<^losel7  applied,  -which  I  term  a  'heat-responBive  mass,*  and  a  heat-eoncen- 
tratlng  coll  of  the  said  attenoated  conductor  closely  associated  therewith 
(being.  In  fact,  embedded  therein),  for  enabling  the  said  spring  to  come 
promptly  and  forcibly  Into  action,  and  to  break  or  tear  awny  the  said  fragile 
conducting  section  to  open  the  circuit  The  heat  of  the  circuit  being  con- 
rentrated  by  the  embedded  convolutions,  softens,  brealvs,  i:r  fuses  the  wax, 
and  the  spring  which  exerts  a  constant  pull  on  the  loop  held  thereby  acts 
promptly  to  pull  out  the  end  loop  to  break  the  fine  wire,  and  conseQueiitly 
the  circuit,  and  thus  to  remove  the  danger.  The  spring  itself,  released  by 
the  softening  of  the  wax,  files  back  with  great  force  to  the  position  Indicated 
in  Fig.  4.  In  fact,  so  promptly  does  it  fly  back  that  the  wire  Is  not  merely 
broken,  but  usually  Is  also  torn  completely  away  from  Its  fastenings,  leaving 
a  gap  Id  the  circuit  as  wide  as  the  distance  between  the  binding  ecrews. 
I  have  made  these  appliances  sufficiently  sensitive  to  break  the  circuit  under 
a  current  developed  on  short  circuit  by  a  single  Leclanch6  cell,  and  with 
greater  currents  they  act  so  promptly  that  the  wax  ball  seems  rather  to 
explode  than  to  soften.** 

The  claims  particularly  relied  upon  now  are: 

"(1)  A  thermal  protector  for  an  electric  circuit  and  apparatus  Included 
therein,  comprising  a  ball  or  mass  of  material  solid  and  hard  at  a  normal 
temperature,  but  capable  of  fusing  or  softening  when  heated;  a  loop  or 
hook  having  one  end  embedded  in  the  said  mass;  a  fixed  ring  or  bracl^et 
for  the  said  mass  and  Its  dependent  hook;  an  attenuated  and  relatively 
fragile  section  of  circuit  conductor  extending  betwera  terminals,  and  having 
a  portion  of  Its  length  colled  within  the  substance  of  said  hcat-responslve 
mass,  and  adapted  to  serve  as  a  heat  concentrator  therefor;  and  a  power 
device,  such  as  a  spring  or  weight  normally  engaged  and  supported  by  the 
.said  loop,  and  held  In  tension  thereby,  and  adapted  to  break  Uie  attenuated 
conductor  when  freed  by  the  development  of  heat  in  the  embedded  coil 
section  of  said  conductor, — substantially  as  described. 

'■<2)  In  a  thermal  protector  for  electric  circuits,  an  attenuated  and  rela- 
tively fragile  section  of  circuit  conductor,  a  p  ortion  of  which  is  coiled 
round  the  shank  of  a  loop  support  and  embedded  within  a  mass  or  ball  of 
material  adapted  to  become  plastic  when  warmed,  combined  with  a  rigid 
support  for  said  mass,  and  a  spring  engaged  by  said-  loop,  and  normally 
held  In  tension  thereby,  but  adapted  to  overcome  the  same  and  to  tear  the 
said  loop  and  the  colls  secured  thereto  from  the  heat-responsive  man  on  the 
passage  of  an  unduly  strong  current  ttarongh  the  said  coila.** 

The  defendants'  cut-out  consists  of  a  stem  and  core,  connected  by 
solder  in  a  coil  of  wire,  between  two  posts,  one  of  which  is  a  spring 
pulling -upon  the  solder,  away  from  the  other,  all  in  the  circuit. 
When  an  excessive  current  heats  the  wire  and  softens  the  solder,  it 
yields  to  the  spring,  which  pulls  the  stem  away  from  the  core  and 
breaks  the  circuit.  The  use  of  a  coU  in  or  about  softenable  material 
holding  a  spring  to  release  the  spring  and  break  the  circuit  by  the 
heat  of  an  excessive  current  was  well  known  in  various  arrangements 
before  this  invention.  Barrett  was  not  an  inventor  of  a  cut-out  com- 
posed of  such  devices,  but  of  his  arrangement  of  such  devices  in  a 
cut-out.  Railway  Co.  v.  Sayles,  97  U.  S.  554,  24  L.  Ed.  1053.  The 
defendants  use  the  same  or  similar  devices,  but  in  different  form, 
arrangeniient,  and  mode  of  operation.  The  part  of  the  specification 
quoted  and  these  claims  show  distinctly  that  the  invention  patented 
is  the  arrangement  of  the  parts  so  that  the  excessive  cturent  will 
heat  the  coil,  and  soften  the  material  holding  it,  and  release  the 
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Spring,  which  will  rupture  the  coil  and  break  the  circuit.  In  the  de- 
fendants' arrangement  the  excessive  current  heats  the  coU  and  weak- 
ens the  solder  so  it  will  yield  to  the  spring,  which  pulls  it  apart  and 
breaks  the  circuit.  The  parts  of  the  arrangements  are  different, 
and  they  do  not  do  the  same  thing  in  the  same  way.  That  arrange- 
ments of  the  same  or  like  devices  shown  in  prior  patents  would  not 
be  commercially  operative  does  not  vary  this  conclusion.  This 
patentee  improved  their  defects  in  his  way,  but  that  did  not  prevent 
others  from  improving  the  same  or  other  defects  in  their  way,  so 
long  as  they  do  not  take  his.  The  alleged  infringement  is  not  found, 
and  accordingly  the  plaintiffs  do  not  appear  to  be  entitled  to  any 
relief. 

Bill  dismissed. 


'Bihh — Causes  op  Action—Jurisdiction — Imphopkr  Joihdeb— Dbmdiibbr. 

A  demurrer  to  a  bill  which  Includes  a  cause  of  action  for  unfair  com- 
petition, of  which  the  court  Is  without  Jurisdiction  for  want  of  the  neces- 
sary diversity  of  clticenstalp.  with  a  cause  of  action  on  a  patent,  of 
which  the  court  has  Jurisdiction,  w!U  be  sustained,  unless  within  10 
days  plaintiff  dismisses  the  former. 

In  Equity, 

See  no  Fed,  748. 

Allen  D.  Kenyon,  for  demurrer. 
Edward  K.  Jones,  opposed. 

WHEELER,  District  Judge.  The  bill  of  complaint  includes  a 
cause  of  action  for  unfair  competition  in  trade,  of  which  this  court 
is  without  jurisdiction  for  want  of  the  necessary  diversity  of  citizcui- 
ship,  with  a  cause  of  action  on  a  patent,  of  whicn  the  court  has  juris- 
diction. The  demurrer  must  therefore  be  sustained  for  this  multi- 
fariousness. The  plaintiff  may,  however,  discontinue  the  former  with- 
in 10  days,  and,  if  this  is  done,  the  demurrer  may' be  overruled,  the 
defendant  to  answer  over  by  February  rule  day. 


KBABBT  ft  MATTISON  GO.  T.  PHILIP  OART  UFO.  Oa 


(Circuit  Court,  S.  D.  New  York.   December  27,  1901.) 


HIGGINS  OIL  *  FUEL  00.  T.  SNOW. 


HIGGINS  OIL  &  FUBL  00.  et  al.  t.  6NOW  et  el. 
(Olrcnlt  Court  of  Appeals,  Fifth  Circuit   February  26,  1902.) 
No.  1,U4. 

t  Frdbral  Codrts— FoLLOWina  Dbcisionb  op  Statb  CounTB— Limitation  and 
Laches. 

A  federal  court,  althoogb  sitting  In  equity,  may  follow  the  rule  of  de- 
cision of  the  state  courts  upon  the  questions  of  limitation  and  laches.^ 

t  Eqdttt — Laches — Sdit  Based  on  Legal  Title. 

Under  the  rule  of  decision  in  Texas,  where  the  title  of  a  complainant 
to  lands,  upon  which  he  bases  his  right  to  relief  In  equity.  Is  a  legal  one. 
capable  of  being  established  at  law,  the  doctrine  of  laches  :iud  stale 
claim  does  not  apply,  but  his  rights  are  barred  only  by  adverse  pos- 
■esslon;  and  on  general  principles  equity  will  follow  the  law  on  such 
gnf>Rtlon,  where  the  Jurisdiction  is  concurrent. 

i  Jddgments— Persons  Concluded — Party  by  Reprrshntation. 

A  widow  entitled  under  the  laws  of  Texas  to  a  life  estate  In  one- 
third  of  real  estate  owned  by  her  husband,  which  consisted  of  an  un- 
divided Interest  Inherited  from  his  father,  Is  not  bound  by  a  compromise 
Judgment  entered  In  an  action  brought  by  her  children  and  tlie  other 
helrr  of  their  grandfather  against  an  adverse  claimant,  to  which  action 
Bhe  was  not  a  party.  The  fact  that  her  co-tenants  might  have  re- 
covered her  interest  In  their  own  names  did  not  render  her  a  party  by 
representation. 

L  Estoppel— Life  Tenant —Acceptance  of  Proceeds  of  Sale  bt  Eksiaikder- 
Mbn. 

The  acceptance  by  a  married  woman,  as  a  gift  from  her  children 
by  a  former  marriage,  of  a  part  of  the  money  received  by  them  iu  pay- 
ment for  their  interest  In  lands  inherited  from  their  father.  In  which 
she  had  a  life  estate  under  the  laws  of  Texas,  did  not  estop  hpr  from 
asserting  her  rights  as  life  tenant  as  against  the  purchaser,  where  her 
cblldren  did  not  undertake  to  convey  anything  more  than  their  own 
hiteresL 

B.  DowF.B— Estate  of  Sueviviho  Wife  Under  Texas  Statute — Mineral 

RinOTS, 

The  land  and  marital  laws  of  Texas  are  derived  largely  from  the 
civil  law,  and  the  life  estate  given  thereby  to  a  Burvlvlng  wife  In  the 
lands  of  her  deceased  husband  is  broader  than  the  common-law  dower; 
ench  life  estate  beln^  one  which  under  the  civil  law  could  not  have 
been  Impeached  for  waste,  and  which  would  have  carried  with  it  the 
right  to  open  and  work  every  kind  of  mines  on  the  property. 


The  statute  of  Texas  govemli^  "descent  and  distribution,"  after  pro- 
viding for  the  distribution  of  the  personal  estate  of  an  intc-slate  who 
leaves  a  surviving  husband  or  wife  and  children,  further  provides  (Rev. 
St.  art.  1689)  that  "the  surviving  husband  or  wife  shall  also  be  entitled 
to  an  estate  for  life  in  one-third  of  the  land  of  the  Intestate,  with  re- 
mainder to  the  child  or  children  of  the  Intestate  or  their  descendants." 
held,  that  the  word  "land"  Is  employed  In  such  statute  in  its  most  com- 
prebenslve  sense,  and  that  a  surviving  husband  or  wife  taUes  a  one- 
third  Interest  for  life  In  the  land  itself,  as  such,  Including  not  only  the 
surface,  but  also  all  minerals  therein,  and  Is  entitled  to  a  proportionate 
share  of  the  income  or  profit  derived  from  the  extraction  of  such  mln- 
H^la  during  bis  or  her  lifetime,  whether  operations  were  commenced 
prior  to  the  death  of  the  decedent,  or  subsequently  by  the  remainder- 
men or  owners  of  the  other  undivided  interests.* 


^  State  laws  as  rules  of  decision  In  federal  courts,  aee  notes  to  Oriffln  v. 
Wheel  Co.,  9  C.  O.  A.  MS;  Wilson  v.  Perrln,  11  C.  C.  A.  71;  Hill  v.  Hlte, 
28  C.  a  A.  653. 

>  DoWer  Iti  mines,  see  note  to  Black  v.  Mlnlug  Co.,  3  C.  C.  A.  316. 


i  Saue. 
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7.  RXOKITBRS— OrOUKDS    FOB   AFPOnTTHBITE^IinPOtrHDIlfS   bTTlBBST  UT  OiL 

Production. 

Complainant's  husband  died  Intestate,  leaving  her  and  two  children 
surrlvlng,  and  being  the  owner  at  the  time  of  his  death  of  an  nndivided 
one-sixth  Intoeat  In  certain  lauds  In  Tezas,  in  one-third  of  which,  nnder 
the  laws  of  the  state,  complainant  took  a  life  estate.  No  divlsltm  of 
the  lands  affecting  ccHnpIalnant's  Interest  was  e?er  made.  Siibsequ«itl7 
defendants  acquired  the  interests  of  all  ot  the  other  tenants  In  common 
of  the  property,  Including  the  interest  of  complainant's  children  as 
remainder-men,  and  drilled  numerous  oil  wells  thereon  which  produced 
large  quantities  of  oil.  Held,  that  complainant  was  ^titled  either  to 
one-eigbtecnth  of  the  net  proceeds  of  the  oU  prodnced,  or  to  the  income 
which  such  share  would  produce  during  ber  lifetime,  and  that  while 
she  was  not  entitled  to  the  appointment  of  a  general  recelvw  to  tate 
control  and  management  of  the  property,  ,she  was  entitled  to  the  ap- 
pointment ct  a  special  recelTer  to  collect  and  hold  such  share  of  the 
proceeds  pending  the  determination  of  her  rights  therein;  the  defoidants 
being  numerous,  and  for  the  mwt  part  corporations  formed  for  tbe 
vAe  purpose  of  producing  and  selling  oU. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Texas. 

The  opinion  of  the  circuit  court,  filed  December  6,  1901,  is  in  full  as 
follows : 

BRYANT,  District  Judge.  This  is  an  application  for  the  appoint- 
ment of  a  receiver.  The  complainant,  Annie  E.  Snow,  a  citizen  of 
the  state  of  California,  joined  pro  forma  by  her  husband,  G.  H. 
Snow,  has  filed  a  bill  in  equity  against  the  defendants,  Higgins  Oil 
&  Fuel  Company  and  over  200  others,  corporations  and  natural  per- 
sons, citizens  of  the  state  of  Texas,  or  of  states  other  than  California, 
alleging  that  she  is  the  owner  cA  a  life  estate  in  one-eighteenth,  un- 
divided, of  the  John  A.  Veatch  survey  of  land  in  Jefferson  county, 
Tex.,  less  certain  subdivisions  that  are  excepted,  embracing  the 
greater  portion  of  the  Beaumont  oil  field,  and  ii^cluding  at  the  date 
of  the  filing  of  the  bill  66  flowing  wells,  all  in  the  possession  of  the 
defendants,  who  are  engaged  in  marketing  the  oil.  She  seeks  an  ac- 
counting in  regard  to  the  oil  taken  and  marketed,  claiming  an 
eighteenth  thereof,  and  to  recover  the  amount  ascertained  to  be  due. 
The  bill  also  contains  the  prayer  for  the  appointment  of  a  receiver 
to  take  charge  of  the  wells,  so  that  they  may  be  operated  pending  the 
litigation  without  risk  or  detriment  to  any  party,  or,  in  the  alterna- 
tive, that  a  receiver  be  appointed  to  collect  one-eighteenth  of  the 
revenues  from  said  wells,  and  to  hold  or  invest  the  same  pending  the 
litigation,  with  such  powers  and  duties  as  the  exigencies  of  the  case 
may  warrant.  Those  of  the  defendants  who  have  appeared  in  re- 
sponse to  the  rule  to  show  cause  why  a  receiver  should  not  be  ap- 
pointed have  filed  demurrers  and  answers,  and  make  substantially 
the  following  contentions :  (i)  That  the  complainant  has  been  guilty 
of  laches  in  not  sooner  asserting  her  claim,  and  should,  therefore, 
be  denied  equitable  relief ;  (2)  that  as  to  500  acres  of  the  land  she  is 
concluded  by  a  judgment  rendered  in  1887  in  a  suit  brought  by  her 
children  and  others,  in  which  the  500  acres  was  awarded  to  one 
Charles  I..  Cleveland,  a  defendant  in  the  suit ;  (3)  that  she  received 
and  used  money  from  the  estate  of  her  first  husband,  Andrew  A. 
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Vcatch,  through  whom  she  inherited  the  life  estate  here  involved, 
equivalent  to  her  iHterest  in  this  land,  and  also  received  and  used  a 
portion  of  the  pro^tds  of  a  sale  made  by  her  children  of  their  inter- 
est, and  is  therefore  estopped  from  asserting  any  claim  here ;  (4)  that 
as  a  life  tenant  the  complainant  is  entitled  to  no  interest  in  the  oil 
produced,  her  estate  being  limited  to  the  surface ;  and  (5)  that  in  no 
event  should  a  receiver  be  appointed.  The  complainant  filed  a  gen- 
eral replication. 

It  was  established  on  the  hearing  that  the  land  in  question,  about 
3,400  acres,  was  granted  by  the  Mexican  government  to  John  A. 
Veatch,  February  6»  1835,  and  was  owned  by  him  at  his  death,  April 
24,  1870.  He  died  intestate,  and  this  land  was  inherited  by  his  six 
children,  one  of  whom  was  Andrew  A.  Veatch.  The  complainant  was 
majried  to  said  Andrew  A.,  January  20,  1S69,  and  Hved  with  hini  as 
his  wife  until  his  death,  intestate,  March  11,  1871,  when,  under  the 
law  of  descent  and  distribution  in  force  in  Texas,  an  estate  for  life 
in  one-third  of  his  one-sixth  interest  vested  in  her,  with  remainder 
to  their  children,  who  were  two  in  number.  Afterwards  on  March  25, 
1S75,  the  complainant  was  married  to  her  present  husband,  G.  H. 
Snow,  and  they  have  ever  since  lived  together  as  husband  and  wife. 
Prior  to  the  year  1882  this  land,  which  is  practically  all  level  prairie, 
lay  out,  wild  and  unoccupied.  It  was  about  that  time  inclosed  in 
a  pasture  with  other  land  by  parties  who  paid  the  taxes  for  the  use 
of  the  land  until  about  the  year  1896,  when  the  fences  were  taken 
down  and  it  became  again  uninclosed,  with  the  exception  of  a  few 
small  tracts,' of  a  few  acres  each,  that  were  put  into  cultivation  subse- 
quent to  1896.  Thus  it  was,  nearly  all  lying  out  and  unfenced,  and 
used  as  commons  by  the  pubHc,  when  petroleum  oil  was  discovered 
in  January  of  the  present  year.  The  first  well  was  on  the  Pelham 
Humphreys  survey,  a  short  distance  from  the  line  of  the  Veatch. 
Since  then  many  wells  have  been  sunk  on  the  Veatch,  and  others  are 
being  drilled ;  but  the  present  oil  territory  thereon  does  not  exceed 
200  acres.  That  portion,  however,  is  thick  with  derricks,  and  has 
upon  it  tanks,  pipe  lines,  and  railroad  tracks,  and  the  surface  soil 
is  impregnated  with  petroleum,  so  that  agriculture,  or  any  use,  except 
for  the  production  of  oil,  is  prevented.  The  greater  portion  of  the 
remainder  of  the  survey  is  shown  to  be  capable  of  cultivation  and 
adapted  to  rice  culture  or  pasturage.  Affidavits  were  read  showing 
that  for  these  purposes  it  has  a  value  of  from  $15  to  $35  per  acre; 
but  it  is  under  a  lease  for  oil  mining.  The  wells  have  been  drilled, 
and  the  tanks  and  pipe  lines  constructed,  by  the  defendants,  at  great 
expense,  as  shown  by  their  answers.  With  the  exception  of  the 
complainant's  interest,  they  own  the  land  held  by  them,  respectively, 
deriving  title  by  mesne  conveyances  from  the  heirs  of  John  A.  Veatch 
for  all  except  the  500  acres  known  as  the  "Charles  L-  Cleveland 
Tract,"  and  they  hold  that  under  like  conveyances  from  Cleveland. 
The  latter  acquired  title  to  this  as  against  all  the  children  and  grand- 
childran  of  John  A.  Veatch  by  a  compromise  judgment  of  the  dis- 
trict court  of  Jefferson  county,  rendered  June  7,  1887,  in  a  suit 
brought  by  them.  The  complainant's  two  children  were  parties  plain- 
tiff, represented  by  their  uncle,  Samuel  H.  Veatch,  as  next  friend; 
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but  she  was  not  a  party.  Afterwards  these  children  executed  powers 
of  attorney  to  their  uncle,  and  he  conveyed  their,u^erests  thereunder, 
accounting  to  them  for  $300  as  proceeds  of  the  sak.  This  was  in  1891, 
and  it  seems  that  they  gave  their  mother  a  part  of  the  money,  and  it 
was  used  in  support  of  the  family.  After  the  Cleveland  judgment 
some  of  the  land  was  platted  as  a  town,  with  lots,  blocks,  streets,  and 
alleys,  and  some  lots  were  sold ;  but  no  evidence  was  offered  show- 
ing that  the  complainant  knew  of  this, — ^that  is,  had  actual  knowledge. 
It  also  appears  that  she  never  exercised  any  acts  of  ownership  over 
the  land,  or  asserted  any  claim  to  it,  until  after  the  oil  discovery.  On 
May  25,  1901,  however,  she  made  a  written  demand  on  eacli  of  the 
defendants,  the  Higgins  Oil  &  Fuel  Company,  the  J.  M.  Guffey 
Petroleum  Company,  the  Heywood  Oil  Company,  the  Lone  Star 
&  Crescent  Oil  Company,  and  the  National  Oil  &  Pipe  Line  Com- 
pany, to  be  let  into  joint  possession,  and  for  an  accounting  as  to  the 
oil  taken  by  them,  which  was  refused.  Of  these  defendants  only 
one,  the  J.  M.  Guffey  Petroleum  Company,  states  in  its  answer  the 
amount  or  value  of  oil  marketed.  AU  the  defendants  who  have  an- 
swered and  are  operating  wells  show  their  solvent  and  ability  to 
respond  to  any  judgment  that  may  be  obtained  against  them  in  the 
case.  In  fact,  the  complainant  does  not  deny  their  present  solvency, 
but  makes  a  sworn  averment  as  follows : 

"Tonr  orator  farthfor  shows  that  the  property  (tf  said  corporate  defendants 
operating  and  that  will  operate  wellB  on  said  land  consists  mainly,  and  in 
some  Instances  soliHy,  of  the  interest  owned  by  them  in  said  land  and  In 
said  wells;  that  the  land  Is  of  but  little  value,  except  for  th«  oil,  and  If 
said  defendants  are  allowed  to  exhaust  said  oil,  end  pay  the  rerenne  to  tiielr 
stockholdwa.  many  of  whom  redde  and  have  their  proper^  beyond  ttie 
limits  of  the  state  of  Texas,  as  your  orator  fears  they  will  do,  there  would 
be  no  available  and  adequate  fund  and  property  out  of  which  your  orator 
could  be  compensated;  that  said  defendants  operating  said  wells  are  an- 
tagonistic and  hostile  to  your  orator,  and  therefore  cannot  be  relied  upon 
to  render  an  impartial  and  just  account  of  their  operations;  also  that  the 
oil  la  taken  from  the  wells  by  means  exclusively  within  the  control  of  the 
defendants,  and  that  the  complainant  has  no  way  of  ascertaining  and 
proving  by  disinterested  testimony  the  amount  of  oil  taken  and  marketed 
from  time  to  Umft** 

The  first  question  presented  has  been  frequently  decided  by  the 
supreme  court  of  Texas,  where  it  is  l.sld  that,  if  the  complainant's 
title  is  a  legal  one,  as  in  the  present  case,  capable  of  being  established 
at  law,  the  doctrine  of  laches  and  stale  claim  does  not  apply.  It  is 
simply  a  question  of  adverse  possession.  San  Patricio  Corp.  v. 
Mathis,  58  Tex.  242;  Moss  v.  Berry,  53  Tex.  632;  Williams  v. 
Conger,  49  Tex.  602 ;  House  v.  Brent,  69  Tex.  30,  7  S.  W.  65 ;  Lum- 
ber Co.  V.  Pinckard  (Tex.  Civ.  App.)  23  S.  W.  723;  Land  Co.  v. 
Hyland  (Tex.  Civ.  App.)  28  S.  W.  206.  And,  though  sitting  in  equity^ 
this  court  may  follow  the  rule  of  decision  in  the  state  court  on  the 
question  of  limitation  and  laches.  Balkam  v.  Iron  Co.,  154  U.  S. 
177,  14  Sup.  Ct  loio,  38  L.  Ed.  953 ;  Tioga  R.  Co.  v.  Blossbnrg  & 
C.  R.  Co.,  20  Wall.  137,  22  L.  £d.  331.  Again,  since  the  com- 
plainant could  go  into  a  court  of  law  and  establish  her  title,  and  then ' 
come  to  this  court  for  the  desired  equitable  relief,  there  is  no  reason 
why  she  should  be  denied  it  in  the  nrst  instance.   In  cases,  thus,  ol 
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concurrent  Jurisdiction,  equity  follows  the  law,  and  a  court  of  equity 
will  consider  itself  bound  by  the  same  rules  that  would  apply  in  a 
court  of  law.  Godden  v.  Kimmell,  99  U.  S.  201,  25  L.  Ed.  431 ; 
Metropolitan  Nat.  Bank  v.  St.  Louis  i3ispatch  Co.,  149  U.  S.  448,  13 
Sup.  Ct  944,  37  L.  Ed.  799;  Reugan  v.  Sabin,  3  C.  C.  A.  578.  53 
Fed.  420;  II  Am.  &  Eng.  Enc.  Law.  476. 

The  contention  that  the  complainant  was  bound  by  the  judgment 
rendered  in  the  suit  against  Cleveland,  when  she  was  not  a  party  to  it, 
cannot  be  sustained.  The  fact  that  her  co-tenants  might  have  re- 
covered for  her  in  their  names  does  not  alter  the  matter.  Stovall  v. 
Carmichael,  52  Tex.  383;  Walker  v.  Read,  59  Tex.  187;  Bass  v. 
Sevier,  58  Tex.  567;  Jeffus  v.  Allen,  56  Tex.  195;  i  Black,  Judgm. 
554.  Nor  can  it  be  said  that  she  was  a  party  by  representation. 
\\  ilHamson  v.  Jones  (W.  Va.)  19  S.  E.  444,  25  L.  R.  A.  222;  15  Enc. 
PI.  &  Prac.  627. 

Coming  to  the  next  point,  the  proof  offered  on  the  hearing  fails 
of  showing  that  the  complainant  received  from  the  estate  of  Andrew 
A.  Veatch  in  California  any  more  than  she  was  entitled  to  as  her 

part  thereof,  so  that  it  becomes  unnecessary  to  say  what  would  have 
been  the  effect  if  she  had  appropriated  more  than  her  sl)are.  But 
it  is  urged  that  she  estopped  herself  from  asserting  her  life  estate 
when  she  accepted  as  a  gift,  and  used  a  part  of  the  money  realized  by 
her  children  from  the  sale  of  their  interests.  There  is  no  element  of 
estoppel  in  it.  They  had  not  attempted  to  sell  her  interest,  or  the 
laud  itself;  but  if  they  had,  and  she  had  used  the  money,  she  would 
not  have  been  estopped,  because  she  was  a  married  woman.  John- 
son V.  Bn'an,  62  Tex.  623 ;  Owens  v.  Land  Co.  (Tex.  Civ.  App.)  32 
S.  W.  189,  1057. 

A  difficult  question  arises  in  regard  to  the  rights  of  a  life  tenant, 
as  respects  petroleum  oil  obtained  from  the  land.  There  seems  to  be 
no  decision  in  Texas  on  the  point,  and  but  very  few  by  the  federal 
courts;  in  fact,  none  directly  in  point.  The  statute  under  which  the 
complainant  acquired  her  life  estate  appears  under  the  head.  "Descent 
and  Distribution,"  and  reads  as  follows : 

"When  any  person  having  title  to  any  estate  of  Inheritance,  real,  personal 
or  mixed,  shall  die  Intestate  as  to  such  estate,  and  shall  leave  a  surviving 
husband  or  wife,  the  estate  of  such  Intestate  shnll  descend  and  pass  as  fol- 
lows: (1)  If  the  deceased  have  a  child  or  children  or  their  descendants,  the 
Burvivlng  husband  or  wife  shall  take  one-third  of  .the  personal  estate,  and 
the  balance  of  avh  perRonal  estate  shall  go  to  the  child  or  children  of  the 
deceased  and  their  descendantR.  The  surviving  hiiRlinnd  or  wife  shall  also 
be  entitled  to  an  estate  for  life  In  one-third  of  tlie  land  of  the  Intestate, 
vlth  remainder  to  the  child  or  children  of  the  intestate  and  their  de- 
•cendanti.'*   Rev.  8t  Tex.  art  1689. 

It  is  noticeable  that  all  property  is  classified,  and  its  mode  of 
descent  regulated  under  two  heads:  First,  "personal  property,"  and, 
second,  "land."  The  latter  term  is  therefore  employed  in  its  most 
comprehensive  sense,  and  is  nomen  generalissimum.  A  life  estate 
is  given  the  survivor  in  one-third  of  the  land  of  a  deceased  husband 
or  wife,  in  this  sense  necessarily,  because  all  property  of  inheritance 
that  is  not  land  is  classified  as  personal  property,  and  if  the  mineral 
rights  that  belonged  to  Andrew  A.  Veatch  by  virtue  of  his  fee  simple 
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ownership  of  one-sixth  of  this  land  did  not  pass,  one-third  to  his 
widow  for  life,  as  land,  it  passed  as  personal  property,  one-third  to 
her  absolutely.  The  life  estate  is  given,  not  in  the  surface  of  the  land, 
but  in  the  land  as  land,  and  it  is  elementary  that  the  land  itself  in 
legal  contemplation  extends  from  the  sky  to  the  depths.    Coke  says: 

"The  term  land*  iDcludes,  not  only  tbe  ground  or  soil,  but  ererything 
wblcb  is  attached  to  tbe  eartb,  whether  by  the  course  of  nature,  as  trees, 
herbage,  and  water,  or  by  tbe  hand  of  man,  as  honses  and  other  boildlngs; 
and  It  baa  an  indefinite  extent  upwards  as  well  as  downwards,  so  as  to 
include  everythlnx  terrestrial  under  or  over  it"  Co.  Lltt  4a. 

Blackstone  says: 

**Land  comprehends  all  things  of  a  permanent  and  sabstantlal  natnre,  being 
a  irord  of  very  eztenalTe  signification;  also,  if  a  man  grants  all  bis  lands, 
ba  grants  all  Ms  mines  of  metals  and  bis  fossils,  bis  700^8,  his  watwa,  and 
tals  houses,  as  well  as  his  fields  and  meadows."  2  BL  Oomm.  16-18. 

Washburn  says: 

*^and  Is  always  regarded  as  real  propoty,  and  wdlnarlly  whaterer  h 
erected  or  growing  upon  it  as  well  as  whatever  is  contained  within  it  or 
beneath  its  surface,  sucb  as  minerals  and  tbe  like,  upon  tbe  principle  that 
'cujos  est  solum,  ejus  eat  usque  ad  ciclam'  In  one  direction,  and  *nsque  ad 
orcum'  in  tbe  other."   1  Wasbb.  Beal  Prop.  8. 

The  American  and  English  Encyclopedia  of  Law  (old  edition) 
defines  it  as  follows : 

"Tjand  Is  the  surface  of  tbe  earth,  whatever  Is  attached  to  it  by  nature 
or  by  the  band  of  man,  and  all  that  Is  contained  wltbln  or  below  It"  YoL 
19.  p.  1082. 

In  Keen  v.  Bartlett,  23  S.  E.  665,  31  L.  R.  A.  130,  56  Am.  St.  Rep. 
887,  the  court  discussed  this  question  of  whether  a  life  estate  in  kmd 
is  a  mere  interest  in  the  surface,  and  said : 

*'Zt  mnat  be  conceded  that  the  life  tenant  is  vested  wltb  the  ownersblp 
tbereof  as  land,  as  being  seised  ot  tbe  immediate  freehold  of  possesBlon, 
which  possession  extends  from  top  to  bottom,  to  the  subsurface  as  much 
as  the  surface.  In  otb^  words,  to  the  land  as  a  whole,  or  the  tenant  for 
life  bas  a  freehold,  as  well  as  a  tenant  In  fee,  and  that  the  owners  of  tbe 
inheritance  have  no  more  right  to  approach  by  a  tunnel,  and  break  and  enter 
his  superficial  close,  than  they  have  to  break  and  enter  bla  close  on  the 
anrface." 

Lenfers  v.  Henke  (111.)  24  Am.  Rep.  263,  is  to  the  same  effect,  and 
in  that  case  the  court  said : 

"Land  comprehends  all  things  of  a  substantial  nature,  which  includes  all 
ground,  soil,  or  earth  whatever,  and  bath  In  Its  legal  signification  an  in- 
definite extent  upwards  as  well  as  downwards.  Hln^als  are  a  part  of  tbe 
land  Itself,  and,  If  not  susceptible  of  division,  the  wife  la  oititled  to  be 
ndowed  of  the  profits  and  rents." 

According  to  all  the  cases  and  text-books  a  life  estate  in  land  in- 
variably extends  to  all  minerals  beneath  the  surface ;  but,  the  right 
being  merely  to  use  and  enjoy,  and  not  to  dispose  of,  the  land,  the 
difficulty  arises  in  determining  what  is  proper  use  and  enjoyment,  and 
when  a  life  tenant  may  and  when  he  may  not  sever  ami  dispose  of 
nninerals  without  being  guilty  of  waste.  It  is  obvious  that  a  life 
tenant,  if  allowed  to  mine,  might  get  a  much  larger  proportion  of  the 
benefit  of  the  estate  than  he  would  ordinarily  receive.   On  the  other 
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Iiand,  if  not  allowed  to  mine,  he  might  get  nuicli  less.  The  courts 
have  undertaken  to  draw  the  line,  and  it  may  be  stated  as  a  general 
rule,  at  common  law,  that,  while  a  life  tenant  may  continue  to  work 
mines  that  were  open  when  the  tenancy  commenced,  and  this  even 
to  exliaustion,  and  may  construct  new  ap])roaches,  he  cannot  open 
new  mines,  for  to  do  so  would  be  to  commit  waste.  The  rule  allow- 
ing life  tenants  to  mine,  when  the  operations  are  commenced  before 
the  tenancy  is  created,  is  based  on  the  theory  that  in  such  cases 
mining  is  a  mere  mode  of  use  and  enjoyment,  and  to  extract 
minerals  is  but  to  take  the  accruing  profits  of  the  land.  Rayiiolds  v. 
Hanna  (C.  C.)  55  Fed.  8oi ;  Koen  v.  Bartlett,  23  S.  E.  664,  31  L.  R.  A. 
130,  56  Am.  St.  Rep.  884;  Seager  v.  McCabe.  52  N.  W.  299,  16  L.  R. 
A.  247;  Wentz's  Appeal,  106  Pa.  301.  The  matter  resolves  itself, 
then,  into  a  question  of  when  and  under  what  circumstances  mining 
may  be  adopted  as  a  mode  of  using  the  land.  The  authorities  all 
•  agree  that  there  is  no  restriction  when  the  land  has  once  been  used 
for  mining  purposes  before  the  Hfe  tenant  comes  in;  and  they  now 
go  a  step  further,  and  hold  that  mining  will  be  allowed  if  the  owner 
of  the  preceding  estate  has  fixed  on  it  the  cliaracter  of  mining  land  by 
lease  or  the  like,  though  no  mines  were  opened.  Priddy  v.  Griflith 
(111.)  37  N.  E.  999,  41  Am.  St.  Rep.  397;  Koen  v.  Bartlett,  supra; 
Seager  v.  McCabe,  supra. 

In  the  case  at  bar,  the  remainder-men,  being  also  the  owners  of 
seventeen-eighteenths  absolutely,  have  taken  possession  of  the  entire 
property  to  the  exclusion  of  the  life  tenant,  and  have  converted  it 
into  an  oil  field.  The  latter  has  committed  no  waste,  and  the  point 
to  be  decided  is,  not  whether  she  might  drill  for  oil  herself,  but 
whether  she  may  elect  to  acquiesce  in  the  changing  in  the  mode  of 
use.  The  estates  were  joint  when  the  change  was  made,  and  no  par- 
tition was  demanded.  Consequently,  any  advantage  that  ensues 
must  inure  to  the  benefit  of  all  the  co-tenants  in  proportion  to  their 
interests.  Lenfers  v.  Henke,  73  111.  405,  24  Am.  Rep.  263,  is  an  ap- 
plicable authority,  in  principle  at  least.  The  case  involved  two  ques- 
tions :  (l)  Whether  a  widow  is  entitled  to  dower  in  mines  not  open 
when  her  right  of  dower  attached,  but  opened  by  the  reversioner  be- 
fore assignment;  and  (2)  whether  a  certain  verbal  agreement  was 
valid  as  an  assignment  of  dower.  Both  were  decided  in  the  affirm- 
ative. After  announcing  that  the  first  question  presented  was  one 
of  first  impression,  the  cour|^ proceeds  with  a  review  of  the  authorities. 
Speaking  of  the  rule  that  a  life  tenant  or  dowress  may  not  open  new 
mines,  the  court  observes : 

"la  m&uj  ot  the  later  cases,  as  well  as  the  earlier  cases,  no  reason  -what- 
erer  Is  assigned  for  the  adoption  of  the  rule;  hut,  where  nny  is  assigned, 
it  la.  the  dowress  cannot  open  new  mines  wlien  diftcovere<i,  because  she 
would  be  commlttiog  waste,  which  she  1b  not  permitted  to  do.  On  principle, 
why  may  ^e  not  be  eodow.ed  of  mines  opened  by  the  heir  or  owner  of  the 
fee,  after  the  dower  attaches  and  before  there  has  been  any  assignment? 
By  all  the  decisions,  it  is  not  waste  for  her  to  work  mines  opened,  although 
the  same  bad  been  abandoned  before  the  death  of  the  husband.  She  may 
construct  new  approaches,  and  not  be  guilty  oC  waste.  The  reason  for  the 
nde  adopted  that  bare  dower  in  all  mines  not  opened  during  the  lifetime  of 
the  bosband  falling,  tbe  rule  ought  not  to  b*  extended  to  cases  not  strictly 
wltbtn  its  meaning." 
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And  finally: 

"jDlie  beir,  by  opening  the  mines,  has  destroyed  all  other  profits  of  tfift 
land.  There  Is  no  mode  of  eojoying  mines,  excepting  by  irorfclDg  them.  If 
this  cannot  be  done,  they  are  profitless  to  the  dowrees.  As  we  have  seen. 
It  is  not  waste  In  her  to  work  mines  opened  by  her  husband,  and,  by  a 
parity  of  reasoning,  we  reach  the  condnslon  It  Is  not  waste  for  her  to  work 
mluee  opened  by  the  heirs  bet(Hre  assignment  of  dower." 

Priddy  v.  Griffith  (III.)  37  N.  E.  999,  41  Am.  St.  Rep.  397  was  de- 
cided by  the  same  court,  and  language  to  the  same  effect  used. 

There  is  a  slight  difference  between  the  facts  of  Lenfers  v.  Henke 
and  the  case  at  bar.  In  that  case  the  widow's  interest  was  consum- 
mate dower,  while  here  it  is  a  vested  life  estate  in  an  undivided  inter* 
est.  But  it  is  not  perceived  how  this  could  affect  the  principle  in- 
volved. The  reasoning  of  that  case  is  applicable  here,  and  seems 
unanswerable,  and  it  is  certainly  in  keeping  with  the  tendency  of 
modern  decisions.  Still,  it  recognizes  the  rule  that  a  life  tenant  may 
not  open  new  mines,  and  it  is  not  in  conflict  with  any  of  the  cases 
cited  by  counsel  for  defendants,  unless  it  be  Coates  v.  Cheever,  i 
Cow.  460.  It  seems  to  have  been  there  held  by  one  of  the  courts  of 
New  York  in  1823  that  the  widow  was  not  dowable  of  mines  opened 
by  the  heir  after  the  husband's  death.  The  land  there  had  been  de- 
voted to  mining  purposes,  however,  by  the  husband,  in  his  lifetime, 
and  the  decision  for  that  reason  was  clearly  wrong.  Billings  v.  Tay- 
lor (Mass.)  20  Am.  Dec.  533;  Gaines  v.  Mining  Co.,  33  N.  J.  'Bq. 
603 ;  Priddy  v.  Griffith,  supra ;  Koen  v.  Bartlett,  supra. 

There  is  another  well-established  principle  that  supports  the  hold- 
ing of  Lenfers  v.  Henke,  and  it  is  this :  As  against  the  heir  and  his 
vendees,  the  widow  is  entitled  to  dower  in  her  deceased  husband's 
land  according  to  value  and  condition  at  the  time  dower  is  assigned. 
A  full  discussion  of  this  occurs  in  Allen  v.  McCoy,  8  Ham.  418. 
See,  also,  i  Washburn,  238-240;  2  Scribner,  595;  5  Am.  &  Eng. 
Enc.  Law  (old)  929.  The  same  rule  applies  in  partition  between  co- 
tenants,  except  that  actual  improvements  are  allowed  to  the  one  mak- 
ing them,  but  enhancements  from  independent  causes,  such  as 
growth  in  the  population  of  a  town  or  discovery  of  mineral  deposits, 
may  be  shared  by  all. 

Thus  far  the  question  has  been  treated  without  distinction  between 
conventional  life  estates  and  common-law  dower  on  the  one  hand, 
and  life  estates  inherited  by  the  law  of  hArship  and  succession  on  the 
other.  In  Seager  v.  McCabe,  supra,  the  supreme  court  of  Michigan, 
construing  a  dower  statute  of  that  state,  renewed  the  decisions  at 
considerable  length,  made  the  distinction,  and  announced  the  fol- 
lowing conclusion; 

"The  rules  applicable  to  a  conntry  where  landed  estates  are  large  and 
dWersifled,  where  the  laws  of  lnherltan<*e  are  -excluslre,  where  tbe  theory 
of  dower  Is  subsistence  merely,  and  where  there  Is  a  strong  disposition  to 
free  estates  from  even  that  charge,  do  not  obtain  In  a  commonwealth  like 
onrs,  where  estates  are  small,  and  the  policy  of  onr  laws  Is  to  distribute  thnn 
with  each  generation,  where  dower  Is  one  of  the  positive  Instltntlons  of  the 
state,  fonnded  In  policy,  and  the  provision  of  the  widow  te  a  part  of  the  la-w- 
ot dlstribntlon,  and  the  aim  of  the  statute  is,  not  subsistence  only,  but  pro- 
rlskm  commensnrate  with  the  estate^   In  the  present  cam  the  grant  la 
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4^atlon  of  the  statute,  gMng  the  dm  of  an  the  lands  of  whlcb  tlie  bndband 
was  tebed.  The  grant  must  be  hdd  to  Include  the  use  of  these  lands, 
Iirespecttre  of  -vbether  mines  are  opened  upon  tliem  before  or  after  tiie 
husband's  death." 

The  statute  there  construed  was  not  as  broad  as  the  one  of  Texas, 
and  was  directed  at  the  subject  of  dower.  The  Texas  statute  makes 
no  mention  of  dower,  but  defines  that  which  under  the  civil  law  would 
have  been  a  usufruct, — an  estate  not  impeachable  for  waste.  This 
is  specially  significant,  when  it  is  remembered  that  Texas  system 
of  land  titles  and  laws  of  marital  rights  is  devised  largely  h-om  the 
civil  law.  Carroll  v.  Carroll,  20  Tex.  743.  Under  the  civil  law  the 
usufructuary  had  a  right  to  seek  for  and  open  every  kind  of  mines, 
stone  and  lime  quarries,  chalk  pits,  and  gravel  banks.  I  Dom.  Civ. 
Law,  843;  2  Dom.  Civ.  Law,  945-968;  Neel  v.  Neel,  19  Pa.  323. 

Another  noticeable  feature  of  the  statute  is  that  it  gives  the  sur- 
nving  husband  the  same  estate  in  the  land  of  the  wife  upon  her  death 
that  it  gives  her  in  his  land  at  his  demise.  This  is  a  complete  answer 
to  the  argument  that  the  rule  shall  depend  upon  whether  mines  are 
open  or  not  at  the  time  of  the  husband's  death,  be(!ause  he,  by  reason 
of  his  position  as  the  head  of  the  family,  is  deemed  to  fix  for  the  use 
of  his  property  commensurate  with  the  necessities  of  his  family.  I 
think  the  complainant  is  entitled  to  one-eighteenth  of  the  oil  pro- 
duc»!d,  after  deducting  all  expenses  of  producing  and  marketing.  If 
she  is  not  entitled  to  the  net  one-eighteenth  absolutely,  then  she  is 
entitled  to  have  such  net  yield  impounded  and  put  at  interest,  the  in- 
terest to  be  paid  to  her  during  her  life,  while  the  coipus  of  the  fund  is 
preserved  for  the  remainder-men.  Blakley  v. 'Marshall  (Pa.)  34 
Atl.  564;  Wilson  V.  Hughes  (W.  Va.)  28  S.  E.  781,  39  h.  R.  A.  292; 
Bryaa,  Petroleum,  41 ;  Macswinney,  Mines,  65.  In  neither  event, 
however,-  should  a  court  of  equity  take  from  the  defendants  the  con- 
trol and  management  of  the  common  property.  But  a  special  re- 
ceiver, more  in  the  nature  of  an  auditor,  will  be  appointed  for  the 
ptupose  of  taking  and  keeping  accurate  accounts  of  all  oil  marketed 
by  the  defendants,  together  with  prices  obtained  and  expenses  in- 
curred, and  to  collect,  receive,  and  hold,  subject  to  the  orders  of  the 
court,  one-eighteenth  of  the  net  amount  of  all  oil  so  marketed.  Ul- 
man  t.  Clark  (C.  C.)  75  Fed.  868,  Williamson  v.  Jones,  19  S.  £.  436, 
25  L.  R.  A.  222. 

From  the  evidence  introduced  it  seems  at  least  probable  that  the 
lines  of  the  Veatch  and  Humphreys  surveys  coincide,  and  that  the 
Ingalls  and  Douthett  surveys  are  invalid.  This,  however,  would 
still  leave  the  location  of  the  line  in  dispute.  The  hne  fixed  by  the 
judsment  in  the  case  of  Pasture  Co.  v.  Cleveland  (Tex.  Civ.  App.)  26 
S.  W.  93,  appears  to  have  been  acted  upon  as  an  agreed  line  for  some 
years,  and  for  the  purposes  of  the  present  order  it  will  be  considered 
as  the  true  h'ne. 

F.  C.  Proctor,  Geo.  C.  Greer,  Foster  Rose,  Gustave  L,emle,  D. 
Edw.  Greer,  A.  T.  Watts,  and  Wm.  P.  Ellison,  for  appellants. 
Amos  L.  Beaty  and  R.  R.  Hazlewood,  for  appellee. 


Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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PER  CURIAM.  As.  by  the  record,  the  appellee,  Mrs.  Snow,  Is 
seised  of  an  estate  for  life  in  one  tmdivided  one-eighteenth  part  of  tiie 
lands  described  in  the  decree  appealed  from,  and  to  that  extent  is  a 
tenant  in  common  with  the  owners  of  the  fee,  we  all  agree  that  she  is 
interested  in  and  entitled  to  an  accounting  for  all  oil  developed  and 
produced  on  and  from  the  said  lands  to  the  prejudice  of  her  estate,  and 
to  that  end  a  receiver  was  properly  appointed  pending  the  litigation 
necessary  to  finally  determine  the  full  rights  of  the  appellee.  On  this 
appeal  no  other  questions  need  be  passed  upon. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


UNITED  STATES  T.  TOWNSBND  et  al. 
(Circuit  Oonrt  of  A^ealfl.  Second  CHrcult  January  4,  1902.) 


Tasot  Acts— OoNBT|^onoir~**FBOFE88ioNAL  Proouoitov  of  a  Boclftob." 
In  constmtng  tariff  Btatntes  congress  must  be  assumed  to  cjm  words 
and  pbrases  In  the  sense  In  which  they  have  been  applied  hy  the  treas- 
ury department  and  execntive  and  administrative  ofllcers  under  earlier 
statutes,  and,  so  construed,  the  phrase  "professional  prodnctlon  of  a 
sculptor."  as  used  In  Tariff  Act  1897,  par.  454,  providing  that  "the  term 
'statuary'  •  •  •  shall  be  uuderatood  to  Include  only  such  statuary 
*  *  *  as  Is  the  professional  productlou  of  a  statuary  or  sculptor,'* 
most  be  eonsldawd  as  ayiuniymoiu  with  **producttons  of  a  profeaalonal 
Kulptor."  s 

Appeal  from  the 'Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
This  cause  comes  here  upon  appeal  from  a  decision  of  the  circuit 

court  reversing  a  decision  of  the  board  of  general  appraisers,  which 
affirmed  the  assessment  for  duty  of  certain  marble  statuary. 
See  io8  Fed.  8oi. 

Henry  C.  Plast,  for  appellant. 
Howard  T.  Walden,  for  appellees. 

Before  WALLACE   and   I^COMBE,  Circuit  Judges,  and 

TOWNSEND.  District  Judge. 

PER  CURIAM.  The  articles  in  question  are  marble  and  ala- 
baster busts,  single  figures,  groups,  and  has  reliefs,  which  are  de- 
signed for  use  chiefly  for  memorial  or  cemetery  and  church  pur- 
poses, and  include  such  subjects  as  Faith,  Hope,  Memory,  Sorrow* 
the  Resurrection,  etc.  They  were  assessed  for  duty,  under  para- 
graph 115  of  the  tariff  act  of  1897,  as  "manufactures  of  marble," 
at  50  per  centum  ad  valorem.  The  importers  contended  that  they 
should  be  assessed  under  paragraph  454,  which  reads  as  follows : 

"464.  Paintings  In  oil  or  water  colors,  pastels,  pen  and  Ink  drawings,  and 
statuary,  not  specially  provided  for  In  this  act,  twenty  per  centnm  ad 
valorem;  but  the  term  *8tatoary'  as  used  In  this  act  sbaU  be  nnderatood  t» 


^  Interpretation  of  commercial  and  trade  terms  In  tariff  lawi^  Kft  not*  to 
DennlBon  Mfg.  Co.  t.  U.  S..  IS  C.  a  A.  MS. 
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Include  onl7  sucb  statuary  aa  to  cnt,  earred  or  otSierrlse  wrought  by  hand, 
from  a  acUA  block  or  mass  of  marble^  stoiu  or  alabaster,  or  from  metal,  and 
u  Is  the  professional  prodnctlon  of  a  statuary  or  sculptor  only.*' 

There  was  a  great  deal  of  evidence  presented  to  the  circuit  court 
which  was  not  before  the  board  of  general  appraisers,  and  which 
materially  differentiated  the  case  from  the  one  it  passed  upon.  The 
judge  who  heard  the  cause  below  discussed  the  questions  presented 
in  a  careful  opinion,  in  the  reasoning  and  conclusions  of  which  we 
fully  concur.  The  appellant  calls  attention  to  the  fact  that  in  par- 
aphrasing paragraph  454  that  opinion  states  the  concluding  clause 
as  requiring  the  statuary  to  be  the  "production  of  a  professional 
sculptor,"  when  the  phrase  used  in  the  act  is  "the  professional  pro- 
duction of  a  sculptor."  The  change  of  phraseology  is  immaterial. 
It  is  a  familiar  rule  of  construction  of  tariff  statutes  that  congress 
must  be  assumed  to  use  words  and  phrases  in  the  sense  in  which 
they  have  been  applied  by  the  treasury  department  and  executive 
and  administrative  officers  of  the  government  under  earlier  statutes 
which  contained  the  same  words  and  phrases.  Robertson  v.  Down- 
ing, 127  U.  S.  612,  8  Sup.  Ct.  1328,  32  L.  Ed.  269.  The  phrase 
"professional  production  of  a  sculptor"  is  found  in  successive  tariff 
acts  for  some  years  past.  Under  date  of  February  6,  l88o  (Treas- 
ury Synopsis,  4416),  the  secretary  of  the  treasury,  in  a  letter  to  the 
secretary  of  state,  says : 

"The  terms  'professional  prodactlona  of  a  sculptor'  and  'productions  of  a 
professional  sculptor*  are  considered  as  having  the  same  slgnlflcatlon,  and 
the  articles  must  be  a  production  of  a  professional  sculptor  or  statuary  in 
the  tra«  definition  ot  that  tetm,  in  order  to  he  admissible  at  a  duty  of,"  ete. 

And  the  instructions  as  to  consular  certificates  evidently  regard 
the  one  phrase  as  a  synonym  of  the  other.  It  must  be  assumed 
that  congress  used  the  phrase  it  chose  with  a  like  understanding  of 
its  meaning. 

The  decision  of  the  circuit  court  is  affirmed. 


L  BAWKKUTTCT— C^OBIHO  Trhbtees. 

Under  Bankr.  Act  18^  I  66a,  requiring  matters  submitted  to  the 
creditors  to  be  passed  on  "by  a  majority  vr.te  in  number  and  amount 
of  clalniB  of  all  creditors  whose  claims  have  been  allowed  and  are 
present"  claims  allowed  are  not  to  he  counted  In  choosing  a  trustee, 
wb^e  the  creditor  la  not  present  and  the  power  of  attorney  of  his 
proxy  Is  insufflcleut 
t,  8amk — ^Pboxieb— Cbrtifioatb  op-  Notary. 

A  notary's  certificate  of  acknowledgment  to  power  of  attorney  to 
proxy  of  bankrupt's  creditor  Is  sulBclent  though  having  no  venue,  as  It 
compiles  with  the  form  prescribed  pursuant  to  Bankr.  Act  1898,  {  80, 
veating  the  supreme  court  with  power  to  prescribe  rules  and  forma. 


Petition  to  Review  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 


In  re  HBNSOQE^  et  al.  (two  eaBee% 
(Olrcnlt  Court  of  Appeals,  Second  Glretit.  January  14,  1902J 
Noa.  74, 80. 
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WilUam  M.  K.  Olcott,  for  petitioners. 

E.  J.  Myers,  for  respondent. 

Before  WALLACE  and  LACOMBE,  Qrcuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

WALLACE,  Circuit  Judge.  This  is  a  petition  of  review  of  an 
order  of  a  court  of  bankruptcy  confirming  the  appointment  of  a 
trustee.  109  Fed.  861.  At  a  meeting  of  the  creditors  of  the  bank* 
rupt  to  choose  a  trustee  of  his  estate  10  creditors,  whose  claims  ag- 
gregated $8,173,  voted  for  Mr.  Whitney,  and  4  creditors,  whose 
claims  aggregated  $2,048,  voted  for  Mr.  Hough.  The  court  con- 
firmed the  choice  of  Mr.  Hough  as  trustee,  he  having  been  appointed 
such  by  the  referee  in  bankruptcy  upon  the  theory  that  the  creditors 
had  made  no  choice.  This  ruling  proceeded  upon  the  consideratioa 
that  there  were  24  creditors  present  at  the  meeting,  and  consequent- 
ly the  votes  cast  for  Mr.  Whitney  were  not  those  of  a  majority. 
In  this  number  of  24  were  10  who  were  not  allowed  to  vote.  Prox- 
ies for  these  votes  had  been  executed  to  certain  attorneys,  and  these 
attorneys  offered  to  vote  for  Mr.  Whitney,  but  the  votes  were  ex- 
cluded by  the  referee  upon  the  ground  that  the  proxies  were  hot 
valid.  The  district  court,  in  confirming  the  choice  of  Mr.  Hough, 
besides  deciding  that  a  majority  of  the  votes  present  had  not  been 
cast  for  Mr.  Whitney,  aUso  decided  that  Mr.  Hough  was  the  choice 
of  the  creditors,  because  8  of  the  votes  cast  for  Mr.  Whitney  were 
cast  by  proxies  who  voted  on  defective  powers  of  attorney.  We 
are  of  the  opinion  that  creditors  whose  claims  have  been  allowed 
are  not  present  at  a  meeting  within  the  meaning  of  section  56a  of 
the  bankrupt  act,  when  they  are  not  permitted  to  participate  in  its 
proceedings.   The  language  of  the  clause  is  as  follows: 

"Creditors  shall  pass  upon  matters  submitted  to  tbem  at  their  meetings 
by  a  majority  vote  in  number  and  amount  of  claims  of  all  creflltora  whose 
claims  have  been  allowed  and  are  present,  except  as  horein  othowise  pro- 
vided.'* 

The  meaning  of  the  clause  is  to  vest  the  poWer  of  creditors  in 
those  who  are  present,  and  not  allow  the  proceedings  to  be  de- 
layed by  the  absence  of  those  creditors  who  do  not  take  sufficient 
interest  to  participate;  but  it  is  not  its  meaning  to  treat  those  as 
present  who  are  excluded  from  voting  by  the  referee.  The  court 
below  construed  it  as  meaning  that  the  proceedings  are  to  be  con- 
trolled by  the  majority  in  number  and  amount  of  the  "claims"  pres- 
ent at  the  meeting,  and  was  of  the  opinion  that  the  claims  sought  to 
be  represented  by  the  excluded  proxies  were  present  at  the  meet- 
ing. We  do  not  understand  how  claims  are  present  at  a  meeting 
when  the  creditors  themselves  are  absent,  and  those  who  seek  to 
represent  the  claims  are  not  allowed  to  represent  them.  Such  claims 
are  present  only  in  the  sense  that  every  claim  tliat  has  been  proved 
is  present.  The  proof  of  claim  has  been  filed  with  the  register,  and 
may  be  on  his  desk  during  the  meeting,  but  it  is  not  present  for 
any  vital  purpose.  The  proxy  who  is  excluded  from  participation 
in  the  meeting  is  for  all  practical  purposes  precluded  from  represent- 
ing the  claim,  and  is  absent  from  the  meeting  in  legal  contempla- 
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tion.  We  agree  with  the  drcuit  court  of  appeals  for  the  Sixth  dr- 
coit  that  (rf  the  creditors  giving  proxies  those  only  are  to  be  counted 
whose  powers  of  attorney  were  regarded  as  authorizing  the  at- 
torney  to  appear  and  partidpate  m  meeting.  In  re  McGill,  45 
C  C.  A,  218,  106  Fed.  57. 

The  defects  in  the  eight  powers  of  attorney  to  the  proxies  voting 
for  Mr.  Whitney  consisted  in  the  absence  of  a  venue  to  the  notary's 
certificate  of  acknowledgment.  The  acknowledgment  conformed  lit- 
erally to  the  form  prescribed  by  the  supreme  court.  Form  No.  21 
(18  Sup.  Ct.  xxviii.).  In  People  v.  SnydoK  41  N.  Y.  397,  a  jus- 
tice of  the  supreme  court  of  the  United  States,  in  taking  the  ac- 
knowledgment to  a  deed,  omitted  the  venue,  and  the  question  wheth- 
er it  was  a  valid  acknowledgment  was  presented  for  decision.  The 
court,  in  holding  the  acknowledgment  to  be  sufficient,  said : 

"Tbia  officer  was  entitled  to  take  tbe  acknowledgment,  and  It  must  be 
presumed  that  be  did  it  within  the  llmlto  of  his  Jurisdiction,  even  though 
tiiat  Is  not  stated  to  have  been  the  case  In  the  certiacate  whldi  he  made, 
tor  the  legal  presumption  is  In  favor  of  tbe  validity  of  ttm  acts  of  public 
ofllcecE  whov  nothing  api>mrs  vamntliig  a  different  conclusion." 

In  Carpenter  v.  Dexter,  8  Wail.  513,  19  L.  Ed.  426,  the  venue  to 
the  certificate  of  a  notary  was  simply,  "State  of  New  York,"  and 
it  was  objected  that  the  certificate  had  no  assignable  locality,  and 
was  therefore  fatally  defective;  but  the  court  in  considering  the 
objection  used  this  language : 

"The  commlasloaer  of  deeds  In  New  Tork  had  authority  to  act  only  In  biq, 
dty,  and  It  will  be  presumed,  although  the  state  Is  named,  that  tbe  officer 
exercised  hla  office  within  the  territorial  limits  for  which  he  was  appointed." 

The  proposition  that,  when  the  official  character  of  the  person 
taking  the  acknowledgment  appears  in  the  certificate,  his  authority 
and  jurisdiction  are  to  be  presumed,  is  generally  recognized  by  the 
authorities.  There  are,  however,  respectable  authorities  to  the  ef- 
fect that  the  certificate  is  defective  when  it  contains  no  venue, 
and  the  place  where  it  was  taken  cannot  be  ascertained  by  a  reference 
to  the  instrument  to  which  it  is  attached.  Bankr.  Act,  §  30,  vests  with 
the  supreme  court  the  power  to  prescribe  rules  and  forms  to  be 
observed  in  proceedings  under  it.  As  the  certificates  in  question 
comply  accurately  with  the  form  which  has  been  prescribed  pursu- 
ant to  this  statutory  authority,  it  must  be  deemed  sufficient. 

We  conclude  that  the  district  court  erred  in  approving  the  action 
of  the  referee.  The  cause  is  remitted  to  the  district  court  with  in- 
structions accordingly. 


SDN  PHINTINQ  A  PUBLIBHINO  ABS'N  v.  EDWABDB. 
((SrcQlt  Court  of  Appeals,  Second  Circuit  January  14,  1902.) 

No.71- 

L  Pakoi.  Btidbhos  to  Vart  Written  Conthact— Adhibsibilitt. 

Where  letters  between  plaintiff  and  defendant  show  a  contract  by 
which  plaintiff  was  employed  as  superintendent  of  defendant's  printing 
and  mechanical  d^;iartments  for  a  certain  term  at  a  certain  salary, 
wlUx  power  to  employ  and  discharge  all  help,  parol  evidence  Is  not 
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Admissibly  to  aa  action  against  defoidant  for  tto  wnngfal  dlsduuve 

of  plaintiff,  to  show  conversations  and  negotiations  between  the  parties 
prior  to  the  exchanjie  of  letters,  for  the  purpose  of  showing  that  the  con- 
tract actually  made  by  the  parties  required  plaintiff  to  bring  with  blm 
Into  defendant's  Rervice  a  force  of  competent  compositors  and  stereo- 
typers,  etc.,  as  such  oral  agreement,  relating  to  the  same  subject-matter, 
la  not  a  collateral  agreement  which  may  be  established  by  such  evldeuce. 
i.  Hastbk  and  Sbrvant— Contract  op  Employjiknt— Imtlied  Conditiohb. 
Hie  contract  Implies  an  undertaking  on  the  part  of  plaintiff  that  ha 
Is  competent  to  discharge  his  duties  as  superintendent  of  defendant** 
printing  establishment  and  that  he  will  dlschaive  such  duties  faith- 
folly. 

S.  Bamb— Evidence— ADMrssroniiTT. 

Where  plaintiff  introduces  evidence  of  the  conversations  and  n^otla- 
tJons  between  the  parties  bef(  re  the  exchange  of  letters  constttatlng  tb« 
contract,  evidence  of  such  conversations  and  n^ttattons  Is  admlssiUe 

on  behalf  of  the  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Franklin  Bartlett,  for  plaintiff  in  error. 
Thos.  F.  Bayard,  for  defendant  in  error. 

Before   WALLACE   and   LACOMBE,  Circuit  Judges,  and 

TOWNPEND,  District  Judge. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  de- 
fendant in  the  court  below  to  review  a  judgment  entered  for  the 
plaintiff  upon  the  verdict  of  a  jury. 

The  action  was  for  breach  of  contract.  The  plaintiff  alleged  in 

his  complaint  that  a  written  contract  had  been  made  with  him  by 
the  defendant,  evidenced  by  a  letter  written  by  him  to  the  defendant, 
and  the  defendant's  letter  in  reply,  by  which  he  was  to  be  employed 
by  the  defendant  for  the  term  of  two  years,  and  that  he  was  dis- 
charged by  the  defendant,  without  cause,  shortly  after  he  entered 
upon  the  performance  of  his  duties.  The  letter  written  by  the  plain- 
tiff was  as  follows: 

"I  understand  that  I  am  to  be  employed  by  your  corporation  for  the  term 
of  at  least  two  years  at  an  annual  salary  of  $5,200,  payable  In  equal  wecfclT- 
payments  of  $100  each.  I  am  to  have  entire  control  of  all  the  printing  and 
mechanical  departments  and  appliances  of  yonr  corporation,  and  am  to  em- 
ploy and  discbarge,  at  my  dlscretlnn.  all  the  employes  of  said  departments. 
The  office  of  'superlnteiideut  of  pi'intlng'  is  to  be  created,  and  by  that  dea> 
Igiiatlon  I  shall  expect  to  be  known.  I  submit  this  statement  In  fall  to  yoa, 
lu  order  that,  if  you  see  fit  to  take  me  on,  there  may  be  no  mlsnnderstandlns 
as  to  the  terms  Agreed  upon,  by  either  side." 

The  defendant's  letter  in  reply  was  an  unconditional  assent  to  the 
contents  of  the  plaintiff's  letter. 

The  defendant's  answer,  among  other  defenses,  besides  alleging* 
that  the  plaintiff  was  discharged  for  justifiable  cause,  alleged  that 
the  letters  did  not  contain  the  whole  agreement  between  the  parties, 
and  set  up,  in  substance,  that  the  plaintiff,  on  his  part,  undertook: 
to  bring  with  him  into  the  employ  of  the  defendant  a  force  of  20a 
experienced  and  qualified  compositors  and  stereotypers,  and  to  su- 
pervise and  manage  the  composing  and  stereotyping  departments  of 
the  defendant  in  a  manner  to  relieve  the  defendant  of  all  trouble 
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in  printing  its  newspapers,  and  that  he  failed  to  fulfill  these  prom- 
ises. The  principal  assignments  of  error  are  addressed  to  the  rul- 
ing of  the  court  at  the  trial  in  excluding  evidence. 

The  trial  judge  excluded  evidence  offered  by  the  defendant  of  the 
conversation  and  negotiations  between  the  parties  preliminary  to 
the  exchange  of  the  letters.  So  far  as  this  evidence  was  offered  by 
the  defendant  for  the  purpose  of  establishing  the  agreement  set  up 
in  its  answer,  we  think  that  it  was  not  competent. 

When  a  contract  is  consummated  by  writing,  the  presumption  of 
law  is  that  the  written  instrument  contains  the  whole  of  it.  The 
agreement  is  to  be  ascertained  exclusively  by  its  terms,  and  oral 
representations  or  stipulations  preceding  or  accompanying  its  ex- 
ecution, differing  from  or  not  contained  in  the  instrument,  cannot 
be  po^ved.  But  when  the  writing  is  of  a  nature  to  import  that  it 
was  not  intended  to  embody  the  entire  contract  between  the  parties, 
oral  evidence  to  prove  the  whole  terms  is  admissible.  An  exam- 
ple of  such  a  writing  is  a  memorandum  of  purchase  or  sale.  Allen 
V.  Pink,  4  Mees.  &  W.  140;  Potter  v.  Hopkins,  25  Wend.  417;  Fil- 
kins  V.  Whyland,  24  N.  Y.  338.  So,  also,  a  parol  collateral  agree- 
ment made  prior  to  or  contemporaneous  with  the  written  agree- 
ment, which  does  not  qualify  the  terms  of  the  instrument,  and  is  not 
inconsistent  with  them,  may  be  given  in  evidence.  But  in  applying 
this  rule  the  question  what  collateral  agreements  do  qualify  the 
written  contract,  and  what  do  not,  is  one  upon  which  there  is  much 
divergence  in  the  adjudications.  Thus,  in  Chapin  v.  Dobson,  78  N. 
Y.  74,  34  Am.  Rep.  512,  there  was  an  agreement  in  writing  by 
which  the  plaintiff  agreed  to  furnish,  and  the  defendant  to  pur- 
chase, certain  machines  upon  terms  and  at  times  specified;  and  the 
defendant  was  permitted  to  prove  a  parol  agreement  at  the  same 
time  by  which  the  plaintiff  guarantied  that  the  machines  should  be 
so  made  that  they  would  do  the  defendant's  work  satisfactorily, 
and,  if  not,  that  the  plaintiff  would  take  them  back.  On  the  other 
hand,  in  Seitz  v.  Machine  Co.,  141  U.  S.  510,  12  Sup.  Ct.  46,  35  L. 
Ed.  837,  there  was  a  written  contract  whereby  the  plaintiff  agreed 
to  supply  the  defendant  with  a  specified  machine,  and  put  it  in 
operation  under  the  superintendence  of  a  competent  man,  and  the 
defendant  agreed  to  pay  therefor  a  specified  sura  at  specified  times ; 
and  the  court  held  the  defendant  could  not  be  permitted  to  prove 
an  oral  agreement,  entered  into  at  the  same  time,  that  the  ma- 
chine purchased  should  have  a  certain  capacity,  and  be  capable  of 
doing'  certain  work.  In  referring  to  the  rule  that  the  existence  of  a 
separate  oral  agreement  as  to  any  matter  to  which  the  written  agree- 
ment is  silent,  and  which  is  not  inconsistent  with  its  terms,  may  be 
proved  by  parol,  the  court,  in  its  opinion,  used  this  language : 

"But  sncli  an  agreement  must  not  only  be  collateral,  but  must  relate  to  a 
nibject  distinct  from  that  to  which  the  written  contract  applies;  that  Is,  It 
mnat  not  be  so  closely  connected  with  the  principal  transaction  as  to  form 
part  and  parcel  of  it" 

This  court  must  be  controlled  by  the  principle  of  that  decision. 
See,  also.  Bast  v.  Bank,  101  U.  S.  93,  25  L.  Ed.  794;  Godkin  t. 
Monahan,  27  C.  C.  A.  410,  83  Fed.  116,  53  U.  S.  App.  604. 
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The  implied  conditions  of  a  contract  are  as  much  a  part  of  its 
terms  as  the  written  parts,  and  the  rule  which  forbids  the  proof  of 
a  collateral  parol  agreement  which  is  inconsistent  with  the  written 
terms  equally  forbids  the  proof  of  one  which  is  inconsistent  with 

its  implied  conditions.  As  the  trial  judge  correctly  stated  in  his 
instructions  to  the  jury,  in  this  case  the  agreement  between  the 
parties  implied  an  undertaking  on  the  part  of  the  plaintiff  to  be 
competent  to  discharge  the  duties  of  a  superintendent  of  the  de- 
fendant's printing  establishment,  and  to  discharge  tliem  faithfully; 
and  this  was  the  extent  of  his  undertaking.  By  the  contract,  he 
was  to  have  entire  control  of  the  printing  department,  and  proof 
that  he  agreed  to  employ  a  force  of  a  specified  number  of  men,  if 
it  would  not  have  established  an  undertaking  inconsistent  with  that 
provision  of  the  contract,  certainly  would  have  established  one  that 
did  not  relate  to  a  distinct  subject,  but  was  so  closely  related  as  to 
form  a  part  of  it.  Proof  that  he  agreed  to  discharge  his  duties  as 
superintendent  in  such  manner  as  to  accomplish  a  particular  result 
would  establish  an  undertaking  inconsistent  with  the  implied  terms 
of  the  agreement.  As,  of  the  undertakings  sought  to  be  proved,  one 
related  to  the  same  subject  as  the  written  contract,  and  the  other 
would  have  qualified  its  purport,  they  were  not  available  to  the 
defendant. 

Although,  in  excluding  the  evidence  for  the  purpose  of  estab- 
lishing the  alleged  collateral  agreement  the  ruling  of  the  trial  judge 
was  correct,  we  think  the  preliminary  conversations  between  the 
plaintiff  and  the  managing  agents  of  the  defendant  were  admissi- 
ble on  other  grounds.  The  plaintiff  had  given  testimony  in  respect 
to  these  conversations,  and  had  detailed  what  was  said ;  and  when 
the  defendant  offered  to  prove  its  version  of  them,  and  the  objection 
was  made  that  the  evidence  would  contradict  the  terms  of  the  writ- 
ten contract,  the  defendant  insisted  upon  its  right  to  prove  them 
because  the  plaintiff  had  been  allowed  to  do  so.  Prior  conversations 
and  negotiations  are  often  competent  when  the  subject-matter  of  a 
contract  requires  the  aid  of  extrinsic  evidence  to  ascertain  its  mean- 
ing. It  was  important  in  this  case  to  know  what  kind  of  a  printing 
establishment  was  contemplated  by  the  contract,  as  the  question  of 
the  plaintiff's  competency,  and  the  right  of  the  defendant  to  dis- 
charge him  for  inefficiency,  would  measurably  ^depend  upon  the  char- 
acter of  the  establishment  he  was  to  supervise  and  manage.  Was 
the  defendant's  printing  department  to  be  maintained  on  the  scale, 
and  its  business  conducted  generally,  in  the  future  as  in  the  past, 
or  did  the  parties  contemplate  a  new  departure,  and  the  mainte- 
nance of  a  larger  or  smaller  concern?  The  contract  is  silent  on. 
these  matters,  and  it  may  well  be  that  the  evidence  excluded  was 
competent  for  the  purpose  of  making  that  determinate  which  was 
left  vague  and  uncertain.  But  whether  the  evidence  was  com- 
petent in  this  view  or  not,  it  was  admissible  because  the  plaintiff, 
having  opened  the  door  and  availed  himself  of  its  benefit,  was  fore- 
closed from  precluding  the  defendant  from  its  benefit.  The  testis 
mony  given  by  the  plaintiff  was  of  a  character  likely  to  influence: 
thejury,  and  we  cannot  doubt  it  was  prejudicial  to  the  defendant. 

The  judgment  is  reverse " 


D  glzed  byljOOQle 
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METROPOLITAN  ST.  RT.  CO.  T.  HUDSON. 
(OtreiOt  Oonrt      Appeals,  Second  Circuit  Jantaaiy  14,  1902.) 

Ko.  22. 

L  Stbret  Railway— Injdrt  to  Passkngkr— iNsxitncTioss. 

Where,  In  au  action  for  injuries  to  a  passenger  on  a  street  car,  the 
Issues  are  whether  plaintiff  was  Injured  by  the  careless  startlug  of  the 
car  after  It  bad  stopped  or  by  ber  own  neRtlgeuce  In  attempting  to 
board  it  before  it  liad  stopped,  It  1b  error  to  Instmct  tbat  If  the  car,  evm 
If  not  quite  at  a  standstill,  was  moTing  with  sncb  extreme  bIowmh 
that  a  person  might  f&irly  nndeztaJ^e  to  board  it,  and  while  plaintiff  was 
about  boarding  It  the  conductor  suddenly  started  It,  so  that  it  mored 
forward  with  a  jerk,  defendant's  negligence  would  be  established. 
1  Same — Appeal— Assignmekt  op  Error. 

An  assignment  of  errcr  complaining  of  an  erroneoua  iDiBtruction  Is 
wlthoat  merit  where  the  court,  on  plaintiff's  exception*  qualified  the  In- 
Btmction.  and  plaintiff  took  no  further  exception. 

&  BAVB— MRASURE  of  DaUAORS— lN3TItUrTt()?iS. 

In  an  action  for  Injuries,  an  Instruction  not  to  award  plaintiff  any 
damages  for  hysteria  not  directly  caused  by  the  accident  is  properly  re- 
fused, as  It  restricts  the  rec  'very  to  damages  directly  caused  by  the 
accident,  while  those  Indirectly  resulting  from  It  may  also  hare  been 
recoverable. 

Ill  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Theo.  H.  Lord,  for  plaintiflf  in  error. 

J.  Aspinwall  Hodge,  for  defendant  in  error,  ' 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND.  District 
Judge. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  de- 
fendant in  the  court  below  to  review  a  judgment  for  the  plaintiff  in 
an  action  for  negligence  rendered  upon  the  verdict  of  a  jury.  The 
only  assignments  of  error  which  have  been  argued  relate  to  an  in- 
struction given  by  the  trial  judge  to  the  jury  in  respect  to  the  neg- 
Egence  of  the  defendant,  and  his  refusal  to  give  one  in  respect  to 
the  question  of  damages  requested  by  the  defendant. 

The  issues  upon  the  trial,  aside  from  those  relating  to  the  dam- 
ages, were  whether  the  plaintiff  was  injured  by  the  careless  starting 
of  the  defendant's  car  after  it  had  stopped  to  receive  passengers, 
or  whether  she  was  injured  by  her  own  negligence  in  attempting  to 
board  it  before  it  had  come  to  a  stop.  The  trial  judge  instructed 
the  jury  that  "if  the  car,  even  if  not  quite  at  a  standstill,  was  still 
moving  with  such  extreme  slowness  tliat  a  person  might  fairly  un- 
dertake to  board  it,  and  while  plaintiff  was  about  boarding  it  the 
conductor  suddenly  started  it,  so  that  it  moved  forward  with  a  jerk/' 
negligence  on  the  part  of  the  defendant  would  be  established. 

This  instruction  was  apparently  given  under  the  impression  of 
the  trial  judge  that  the  plaintiff  may  have  received  her  injury  while 
attempting  to  board  the  car  after  it  had  come  to  a  stop  and  before 
it  had  got  under  much  speed.  The  evidence  did  not  authorize  such 
a  theory,  and.  if  it  had,  we  think  the  instruction  would  not  have  been 
113F.-29 
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correct  without  further  qualification.  Unless  a  car  has  reached  one 
of  its  regular  stopping  places,  or  its  speed  has  been  slowed  to  "f  er- 
mit  an  intending  passenger  to  board  it,  or  some  invitation,  express 
or  implied,  to  board  it  has  been  given  by  those  in  charge,  the  con- 
ductor is  under  no  obligation  to  anticipate  that  any  person  will  at- 
tempt to  board ;  and  if,  in  ignorance  of  such  an  attempt,  he  causes 
the  motorman  suddenly  to  put  on  speed,  he  does  not  violate  any 
duty  towards  an  intending  passenger.  Conductors  of  street  cars  are 
at  liberty  to  regulate  the  movements  of  their  cars  as  they  see  fit 
so  long  as  they  do  not  violate  their  duties  to  others.  If,  however, 
while  a  car  is  proceeding  slowly,  the  conductor  is  made  aware  that 
an  intending  passenger  is  attempting  to  board  it,  although  it  may 
not  be  his  duty  to  stop  the  car,  common  prudence  certainly  forbids 
that  be  start  it  suddenly  forward.  No  man  is  at  liberty  to  do  an  act 
unnecessarily  which  he  knows  or  ought  to  know  is  likely  to  imperil 
the  person  of  another. 

Notwithstanding  the  instruction  was  incorrect,  in  view  of  the 
issues  which  were  presented  by  the  evidence,  we  think  the  assign- 
ment of  error  based  upon  it  is  not  well  taken.  The  attention  of  the 
trial  judge  was  not  called  to  the  erroneous  theory  of  the  facts  sug- 
gested by  the  instruction,  and  when  the  plaintiff  excepted  to  the 
instruction  the  trial  judge  qualified  it,  and  the  plaintiff  took  no 
further  exception.  Obviously,  the  plaintiff  acquiesced  in  the  instruc- 
tion as  qualified. 

The  other  assignment  of  error  is  based  upon  the  refusal  of  the 
trial  judge  to  instruct  the  jury  not  to  award  the  plaintiff  "any  dam- 
ages for  hysteria  not  directly  caused  by  the  accident,"  He  did  not 
instruct  them  specifically  whether  the  hysteria  was  or  was  not  an 
element  of  damages,  but  he  defined  adequately  the  general  rule 
of  compensation  in  actions  for  personal  injury,  and  no  exception 
was  taken  to  that  portion  of  the  charge.  The  instruction  was  one  of 
a  character  which  the  judge  at  a  trial  is  at  liberty  to  give  or  with- 
hold at  his  discretion.  It  is  open,  however,  to  the  criticism  that  it 
sought  to  restrict  the  recovery  to  damages  directly  caused  by  the 
accident,  while  those  indirectly  resulting  from  it  may  also  have  been 
recoverable.  The  author  of  the  initial  cause  is  responsible  for  the 
indirect  damages  which  are  its  natural  consequences.  The  sugges- 
tion that  the  instructions  given  did  not  confine  the  consideration 
of  the  jury  to  the  damages  arising  solely  from  the  accident  is  hyper- 
critical. The  only  controversy  as  regarded  damages  was  in  respect 
to  the  extent  of  the  injuries  caused  by  the  defendant's  acts,  and  to 
urge  that  the  jury  might  have  given  damages  for  hysteria  not  thus 
caused  is  an  academic  proposition,  and  does  not  appeal  to  common 
sense. 

We  conclude  that  the  exceptions  by  the  defendant  were  not  well 
taken,  and  the  judgment  should  be  affirmed. 
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fCIrcolt  Oonrt  of  Appeals,  Slxtb  Glrciilt  Febmary  10k  1902.) 

t  OniffnTAi.  Law-^^Writ  op  Ebror— Stat  or  PROCBBDiKoe— Baii. 

Undw  Rot.  St  I  1007.  proTldIn?  that  a  WT*t  of  error,  when  granted 
within  90  days  after  the  rendition  of  the  judgment  complained  of.  or 
afterwards,  with  the  permlSBlon  (fa  Judge  of  the  appellate  court,  shall 
operate  as  a  supersedeas,  and  under  rule  38  of  the  circuit  court  of  ap- 
peals (31  0.  C.  A.  cvUL,  90  Fed.  cvlli.)  such  writ,  in  the  case  of  a  con- 
Tictlon  of  a  crime  not  capital,  stays  execution,  bat  such  stay  of  pro- 
ceedings does  not  involve  the  question  as  to  whether,  pending  the  writ 
of  error,  defendant  shall  be  detained  or  go  at  large  on  ball. 

Il  Bamb— Power  of  Coubt. 

Under  the  act  (o  establish  the  circuit  conrt  of  appeals  (26  Stat.  S2&), 
■action  11.  providing  that  ail  provisions  of  law  In  force  regulating  appeals 
or  writs  of  error,  Inclndhig  ivovlslons  for  bonds  or  other  securities,  shall 
regulate  sncb  proceedings  tn  that  court,  and  rule  38  of  sach  court,  the 
court  has  the  power,  and  it  Is  generally  its  duty,  to  admit  to  ball,  after  ■ 
conviction  of  a  crime  not  capital,  pending  a  writ  of  error. 

Il  Samk— Application  for  Admission  to  Bail. 

Where  defendant  was  convicted  of  embezzling  funds  of  a  national 
bank,  and  the  trial  court  refused  to  admit  him  to  ball  pending  a  writ 
of  error,  In  the  absence  of  some  great  urgency,  a  further  application  for 
admission  to  ball  should  be  made  to  the  appellate  court 

i.  Same— TiUB. 

Wtaera  one  convicted  of  crime  Is  admitted  to  ban  pending  a  writ  of 
error,  the  ball  ahould  be  allowed  for  a  time  only  si^clent  to  Insure  the 
filing  of  the  transoipt  In  the  court  of  appeala  within  a  reasonable  time, 
reserving  tbe  Question  of  further  ball  until  the  lapse  of  the  time  thus 
fixed. 

&  Baick— Third  Conviction. 

The  fact  that  defendant  has  been  tried  and  convicted  three  times  on 
tte  same  Indictment  for  embezzling  funds  of  a  national  bank  la  not  anf- 
flclent  ground  for  denying  hail  pending  a  third  writ  of  error. 

On  Application  for  Bail  Pending  Writ  of  Error. 
See  III  Fed.  735. 

W.  C.  P.  Breckinridge,  A.  E.  Richards,  and  A.  G.  Ronald,  for  plain- 
tiff in  error. 
R.  0.  Hill,  U.  S.  Atty.,  for  the  United  States. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  The  plaintiff  in  error  has  been  convict- 
ed under  an  indictment  charging  embezzlement  of  funds  of  a  national 
bank.  After  writ  of  error  allowed  and  citation  served,  he  applied 
to  tbe  court  below  for  bail,  pending  his  writ  of  error,  but  baU  was 
refused  him.  Application  was  then  made  for  bail  to  one  of  the  mem- 
bers of  this  court,  who,  preferring  that  the  application  should  be 
made  to  this  court,  suggested  to  the  trial  judge  the  propriety  of  ad- 
mitting the  petitioner  to  bail  until  such  time  as  this  court  might  have 
opportunity  to  hear  and  determine  an  application  from  the  plaintiff 
in  error.  Upon  this  suggestion  the  trialjudge  acted,  and  the  plaintiff 
in  error  has  been  admitted  to.  bail  until  February  12th  next.  He  has 
now  filed  a  petition  praying  to  be  allowed  to  stand  upon  bail  pending 
his  writ  of  error.  Under  the  rules  of  this  court,  and  in  due  course 
of  procedure,  the  petittoner's  bail  must  expire  long  before  a  hearing 
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Upon  his  writ  of  error.  In  such  circumstances  it  becomes  necessary 
to  determine  whether  he  shall,  pending  his  wTit  of  error,  be  allowed 
to  give  bail  for  his  appearance  in  the  district  court  alter  the  de- 
termination of  his  case  in  this  court  The  writ  of  error,  when  filed 
within  60  days  of  the  judgment  complained  of,  operates  as  a  super- 
sedeas or  stay  of  proceedings ;  and  a  writ  of  error  from  this  court 
to  the  circuit  or  district  court,  in  the  case  of  the  conviction  of  a  crime 
not  capital,  is  a  matter  of  right  without  giving  any  security.  Section 
1007,  Rev.  St.;  In  re  Claasen,  140  U.  S.  200,  11  Sup.  Ct.  735,  35 
L.  Ed.  409;  Hudson  v.  Parker,  156  U.  S.  277,  283,  15  Sup.  Ct.  450, 
39  h.  Ed.  424;  rule  38  of  this  court  (31  C.  C.  A.  cviii.,  90  Fed.  cviiL). 

If  the  writ  of  error  is  not  allowed  until  after  the  lapse  of  60  days,  it 
will  equally  operate  as  a  supersedeas,  provided  the  judge  signing  the 
citation  shall  so  direct.  But  the  stay  of  proceedings  simply  prevents 
the  execution  of  the  judgment  of  the  trial  court,  and  by  no  means  in- 
volves the  question  as  to  whether  pending  the  writ  of  error  he  shall 
be  detained  or  go  at  large  upon  bail.  Neither  the  power  nor  the 
general  duty  to  admit  to  bail  after  conviction,  and  pending  a  writ  of 
error,  can  be  regarded  as  open,  in  view  of  the  thirty-sixth  rule  of  the 
supreme  court,  and  the  conclusions  announced  by  that  court  in 
Hudson  v.  Parker,  where  Mr.  Justice  Gray,  after  a  consideration  of 
the  statutory  provisions  in  respect  of  bail,  said : 

"But  however  it  may  be  in  a  capital  case.  It  is  quite  clear,  in  view  of  all 
the  legislation  on  the  Finbject  of  ball,  that  con^eRs  mast  have  Intended  that 
under  the  act  of  1881  (26  Stat.  827).  in  cases  of  crimes  not  capital,  and  there- 
fore bailable  of  right  before  conviction,  bail  might  be  taken,  upon  writ  of 
error,  by  order  of  the  proper  conrt.  Justice,  or  Judge.  And  we  are  of  opinion 
that  any  Justice  of  this  court  having  power,  by  the  acts  of  congress,  to 
allow  the  writ  of  error,  to  Issue  the  citation,  to  take  the  security  required 
by  law,  and  to  grant  a  supersedeas,  has  the  anthori^,  as  Incidental  to  the 
exerciae  of  this  power,  to  order  the  ptalntitT  In  error  to  be  admitted  to  ball. 
Independently  of  any  rule  of  conrt  upon  the  subject,  and  that  this  authorltr 
Is  recognized  In  the  first  paragraph  of  rule  36." 

Rule  38  of  this  court  is,  in  substance,  rule  36  (31  C.  C.  A.  evil.,  90 
Fed.  cvii.)  of  the  supreme  court.  That  this  court  has  the  power,  by 
virtue  of  its  jurisdiction  over  the  proceedings  in  error,  to  admit  to 
bail  in  criminal  cases  pending  upon  writ  of  error,  is  indisputable. 
The  eleventh  section  of  the  act  to  establish  circuit  courts  of  appeals 
(26  Stat.  S29)  provides  that: 

"All  provisions  of  law  now  in  force  regulating  the  methods  and  systems 
of  review,  through  appeals  or  writs  of  error,  shall  regulate  the  method  and 
system  of  appeals  and  writs  of  error,  provided  for  in  this  act  In  respect  of 
the  circuit  courts  of  appeals.  Including  all  provisions  for  bonds  or  other  se- 
curities to  be  required  and  taken  on  such  appeals  and  writs  of  error,  and 
any  Judge  of  the  circuit  court  of  appeals,  In  respect  of  cases  brought  or  to 
be  brought  to  that  court  shall  have  the  same  powers  and  duties  as  to  the 
allowance  of  appeals  or  writs  of  error,  and  the  conditions  of  socb  allowance, 
as  now  by  law  belong  to  tbe  Jnstlees  or  Judges  In  respect  of  the  existing 
courts  of  thjB  United  States  respectively." 

It  follows  from  this  broad  power  that  this  court,  or  its  judges, 
may  exercise,  in  aid  of  its  appellate  jurisdiction  in  criminal  cases,  the 
same  powers  in  regard  to  the  allowing  of  writs  of  error,  or  admis- 
sion to  bail  pending  a  writ  of  error,  which  were  formerly  exercised 
in  appellate  criminal  proceedings  by  the  supreme  conrt  or  its  justices. 
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Ixy  virtue  of  the  provisions  of  statutory  law  in  force,  or  by  implica- 
tion from  the  grant  of  jurisdiction  over  proceedinffs  in  error.  Rule 
3^  said  the  supreme  court  in  Hudson  v.  Parker,  was  so  framed  as 
to  give  effect  to  the  appellate  jurisdiction  conferred  by  the  act  of  1891 
in  the  manner  most  (insistent  with  the  provisions  of  the  various  acts 
of  congress  concerning  the  same  matter."  The  same  rule  has  been 
adopted  by  this  court  to  give  effect  to  the  jurisdiction  conferred  upon 
it  by  the  act  of  1891,  and  by  the  act  of  January  20,  1897  (29  Stat.  492), 
withdrawing  from  the  supreme  court  jurisdiction  of  criminal  cases 
not  capital,  and  conferring  the  same  on  this  court.  There  seems  to 
have  been  no  disagreement  in  the  supreme  court  in  respect  of  the 
power  of  the  supreme  court  to  admit  to  bail  in  criminal  cases  pending 
oa  writ  of  error;  for  Mr.  Justice  Brewer,  in  his  dissenting  opinion, 
expressed  his  agreement  with  the  assertion  that  the  court  "has  power 
to  admit  to  bail  in  criminal  cases  pending  in  error,"  though  he  de- 
duced the  power  "to  let  to  bail  solely  from  the  grant  of  jurisdiction 
over  the  proceedings  .in  error,"  and  differed  with  the  majority  in  re- 
spect to  the  power  of  a  single  justice,  not  assigned  to  the  circuit  to 
which  the  writ  of  error  issued.  From  whatever  source  the  power 
comes  it  is  clear  that  this  court,  as  an  appellate  court,  has  the  power 
to  admit  to  bail  pending  a  writ  of  error.  The  granting  of^  the  writ 
o:  error  in  itself  stays  the  execution  of  the  sentence  of  the  trial  court. 
Detention  pending  the  writ  is  only  for  the  purpose  of  securing  the 
attendance  of  the  convicted  person  after  the  determination  of  his 
proceedings  in  error.  If  this  can  or  will  be  done  by  requiring  bail, 
there  is  no  excuse  for  refusing  or  denying  such  relief.  This  seems  to 
be  the  view  taken  of  the  thing  and  policy  of  the  statute  of  the  United 
States ;  for  in  Hudsoii  v.  Parker,  cited  above,  the  court  said : 

"The  statutes  <tf  the  United  States  have  been  framed  npon  this  the.'ry: 
tlut  a  i»erson  accused  of  crime  shall  not  antll  he  has  been  finally  adjudged 
Koflty  In  the  court  of  last  resort,  be  absolutely  compelled  to  undergo  punish- 
ment but  may  be  admitted  to  bail,  not  only  after  arrest  and  before  trial, 
but  after  conTlctlon  and  pending  a  writ  of  error." 

The  fact  that  bail  has  been  refused  by  the  trial  judge,  though  not 
conclusive,  is  a  fact  which  would  make  it  more  seemly,  in  the  absence 
of  some  great  urgency,  that  further  application  should  be  made  to 
the  appellate  court,  which,  by  virtue  of  its  appellate  jurisdiction,  may 
properly  be  called  upon  to  make  all  proper  orders  for  the  custody 
of  the  defendant  pending  the  hearing  of  his  writ  of  error.  We  quite 
agree  with  the  counsel  lor  the  government,  that  all  presumption  of 
innocence  is  gone  after  conviction,  and  that  proceedings  resorted  to 
for  the  mere  purpose  of  delay  should  be  discouraged.  We  do  not, 
however,  deem  it  wise,  or  in  harmony  with  the  humane  principles  of 
our  law,  that  proceedings  to  review  alleged  error  committed  upon  the 
trial  of  a  defendant  should  be  so  far  discouraged  as  to  altogether 
deny  the  right  to  bail  in  that  class  of  cases  deemed  bailable  before 
conviction.  That  it  should  be  made  the  interest  of  defendants,  after 
CMiviction,  to  speed  the  hearing  in  the  appellate  court,  we  quite 
^ee,  and  all  unnecessary  delays,  due  to  the  conduct  of  the  defend- 
ant seeking  a  review,  may  well  be  discouraged  by  allowing  bail  for 
a  time  only  sufficient  to  insure  the  filing  of  the  transcript  in  the  court 
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of  appeals,  reserving  the  question  of  further  bail  until  lapse  of  the  time 
thus  fixed,  when  a  new  bond  may  be  taken  by  the  trial  court  on  appli- 
cation to  it,  or  by  direction  of  the  appellate  court,  for  such  time  as  the 
latter  may  prescribe.  The  district  court  denied  bail  upon  the  ground 
that  this  was  the  third  trial  and  third  conviction  upon  the  same  indict- 
ment. We  cannot  regard  this  fact  a  suf&cient  ground  for  denying  bail 
during  the  pending  of  a  third  writ  of  error. 

The  application  of  the  petitioner  will  be  allowed  on  condition  that 
he  enter  into  bond  in  the  same  amount  of  the  bond  upon  which  he  is 
now  at  large,  conditioned  to  make  his  appearance  in  the  district  court 
for  the  Western  district  of  Kentucky,  at  Louisville,  on  the  first  Wed- 
nesday in  May,  1902,  and  from  day  to  day  thereafter  until  discharged 
from  his  obligation  by  a  new  bond  or  other  order  of  that  court.  The 
bond  to  be  executed  may  be  approved  by  the  court  below  or  by  any 
judge  of  that  court. 


OUDDX  et  aL      CLEMENT  et'aL 

PRINCE  et  al.  V.  OGDENSBURG  TRANSIT  CO. 
(Circuit  Court  of  Appeals.  First  Circuit  January  IS,  1902.) 
N0.88& 

L  Habitime  LrBNB—SoppLiBB— Contract  with  Ownbr. 

The  rule  applied  that  by  the  maritime  taw  do  lien  is  presumed  to  arise 
for  supplies  or  labor  furalabed  a  vessel  on  a  coutract  made  by  the  owner, 
and  proof  Is  required  that  the  minds  of  the  parties  to  the  contract  met 
on  a  common  understanding  tbat  sucb  a  Hen  sbould  be  created.  Tli* 
Iris,  100  Fed.  lOi,  40  C  C  A..  301,  consider ed.^ 

SL  BaHB— IupLIED  LlKS, 

The  rule  that  an  owner  of  a  vessd,  who  Is  not  also  fiie  master,  may 
create  an  Implied  lien  on  her  for  supplies,  is  a  modem  one.  confined  to 
the  United  States,  and  not  a  pitrt  of  the  maritime  law,  and  tbe  distinc- 
tions and  limitations  of  sucb  rule  bare  never  been  clearly  and  fully  de- 
Glared;  but  the  true  rule  undoubtedly  la,  with  reference  to  Implied  liens 
created  by  the  owner,  as  well  as  to  express  liens  created  by  him  In  the 
form  of  bottomry  <  r  respondentia,  that  there  must  be  a  maritime  neces- 
sity, and  this  Implies  both  a  need  of  repairs  or  supplies,  and  a  reasonabl* 
Impracticability  of  obtaliilog  the  same  on  the  credit  of  the  owner. 


A  contract  between  a  corporation  owning  and  operating  a  large  fleet 
of  steamers  on  the  Great  Lakes,  and  harlDg  Its  principal  plaee  of  busi- 
ness In  the  state  of  New  York,  and  a  Arm  of  coal  dealers  having  yards 
at  Oleretand.  Ohio,  and  Sandwich,  Canada,  by  which  tbe  latter  agreed 
to  furnish  such  coal  as  tlie  company's  vessels  might  need  ot  such  porta 
during  the  navigation  season,  construed,  and  held,  In  the  light  of  the 
circumstances,  and  of  similar  transactions  between  the  parties  In  pre- 
vious years,  not  to  give  the  dealers  liens  on  the  vessels  for  coal  sap- 
piled  them  thereunder. 
4  Bamr— State  Statutes —Limitation  to  Dohbstio  Vessbu. 

Rer.  St  Ohio,  f  6880,  creating  liens  on  steamboats  for  supplies,  lalMr, 
etc.,  furnished  under  contract  with  the  master  or  owner,  must  be  re- 
stricted In  its  operation  to  Aomestlc  Tessels.i 
Webb,  District  Judge,  dissenting. 


t  Maritime  liens  for  supplies  and  services,  see  note  to  The  George  DnmoUi, 

15  C.  C.  A.  679. 


I  Maritime  Ueus  created  b;  state  laws,  see  note  to  Ths  Blectron.  21  C3l  O. 
A.  21. 
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Appeal  Irom  the  Grcuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

For  opinion  below,  see  107  Fed.  97& 

Harvey  D.  Goulder  (Goulder,  Holding  &  Masten  and  Carver 
&  Blodgett,  on  the  brief),  for  appellants. 
Louis  Hasbrouck,  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH. 
District  Judges. 

PUTNAM,  Circuit  Judge.  The  petitioners  in  this  case,  now  the 
appellants,  were  coal  suppliers,  doing  business  under  the  name  of 
Cuddy-Mullen  Coal  Company.  The  rule  of  law  which  governs  the 
parties  was  laid  down  by  our  opinion  rendered  on  February  2,  1900, 
irf  The  Iris,  40  C.  C.  A.  301,  100  Fed.  104,  106,  110.  The  Iris  was 
reaffirmed  by  us  in  41  C.  C.  A.  679,  loi  Fed.  ioo6i  and  it  came  be- 
fore the  supreme  court  on  a  petition  for  certiorari,  which  was  de- 
nied, under  the  title  of  Woodworth  v.  Nute,  179  U.  S.  682,  21  Sup. 
Ct.  915, 45  L.  £d.  194.  The  portions  of  the  opinion  in  The  Iris,  40  C. 
C  A.  301,  ICQ  Fed.  104,  to  which  we  refer,  are  as  follows: 

"By  tbe  maritime  law,  no  lien  for  Bopplfes  or  labor  fumlnhed  n  vessel 
Is  presumed  to  arise  on  a  contract  made  by  tbe  owner,  and  proof  Is  re- 
quired that  tbe  minds  of  the  parties  to  the  contract  met  on  a  common 
nnderstandlng  that  such  a  Hen  should  be  created.  Neither  Is  It  snfflclent 
that  the  party  who  furnished  the  labor  or  supplies  gave  credit  so  far  as 
his  own  Intentions  were  concerned,  to  the  vessel,  or  would  not  have  fur- 
nished them  except  on  tbe  belief  that  be  was  acqalring  a  lien  for  them. 
In  tbla  respect  the  statas  is  different  from  what  it  Is  with  reference  to 
liens  for  labor  and  supplies  furnished  a  vessel  on  tbe  order  of  taor  master. 
•  *  That  nndmtandlng  may,  of  conrae,  be  Inferred  from  facte  as  well 
as  from  express  language,  as  is  ordinarily  true  with  reference  to  all  alleged 
contracts  where  It  must  be  showji  that  the  minds  met." 

In  the  case  at  bar,  the  vessels  on  which  the  petitioners  claim 
liens  were  foreign  to  the  ports  where  the  supplies  were  delivered 
them,  while  in  The  Iris  the  vessel  in  question  was  domestic.  There- 
fore many  of  the  observations  in  The  Iris  are  not  applicable  here. 

The  facts  which  relate  to  this  appeal  are  sufficiently  stated  in 
tbe  opinion  of  the  learned  judg^  who  disposed  of  the  case  below, 
with  few  exceptions.  The  supplies,  which  were  coal,  were  furnished 
in  conformity  with  a  contract,  as  follows: 

"Memorandum  of  contract  made  and  entered  Into  tbis  second  day  of 
May.  1898,  by  and  between  the  Cuddy-Mullen  Coal  Company  of  Cleveland, 
O..  and  the  Ogdensborg  Transit  Company  of  Ogdensburg,  N. 

"In  consideration  of  the  said  Ogdeusburg  Transit  Company  hereby  agree- 
ing to  take  from  tbe  said  Cuddy-Mullen  Coal  Company  what  coal  the  fleet 
of  steamoB  operated  by  them  may  require  at  the  points  herein  named, 
doriug  the  season  of  navigation  of  1888,  the  Cuddy-Mullen  Coal  Company 
hereby  agrees  to  furnish  at  Ite  dock  In  Cleveland,  at  the  following  prices 
per  ton:  Tougbtongheny  R.  U.  coal,  ancb  as  tbe  steamers  were  supplied 
with  last  season,  at  tbe  price  of  fl.70  per  ton  f.  o.  b.  vessel  and  trimmed, 
M  Steam  lump,  same  qoallty  of  coal.  10c.  additional  per  ton,  namely:  To 
tbe  steamers  Governor  Smith,  F.  B.  Prince,  W.  J.  Averlll,  3.  B.  I^angdon, 
E.  K.  James.  A,  McVlttls,  W.  L.  Frost,  W.  A.  Haskell.  These  prices  an 
to  continue  in  operation  throughout  the  season  of  navisfitlon  of  1898. 

"Whatever  coal  any  of  said  steamers  may  reiiuire  in  Detroit  river  Is  to 
bt  rumisbed  by  the  said  Cuddy-Mullen  Coal  Company  at  Ite  docks  at 
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Amherstburg  or  Sandwlcb,  at  tbe  price  of  f2J20  per  ton  aboard  and  trimmed 
tor  steam  lump  Youghlougheny. 

"It  Is  also  understood  and  agreed  that  If  the  ifflce  of  coal  goes  down, 
and  other  boats  under  similar  conditions  are  famished  coal  at  Clevclaod 
at  lower  prices  than  11.70  pw  ton  for  run  of  mine,  and  91.80  per  ton  for 
lump,  then,  and  In  that  case,  the  Ogdensburg  Transit  Oompnny  la  to  hare 
the  benefit  of  such  reduced  price  during  the  time  It  prevails. 

"This  contract  is  to  be.  subject,  however,  and  contingent  upon  strikus, 
accidents,  delays  of  carriers,  and  other  delays  unavoidable  or  beyond  the 
control  of  either  of  the  parties  hereto. 

"Ogdensburg  Transit  Company. 

"By  F.  W.  Baldwin,  Manager. 
**Gnddy-MuUen  Coal  Co., 

"By  L.  Onddy." 

*The  additional  clause,  written  In  Ink,  is  agreed  to  by  the  signers. 

"F.  W.  Baldwin,  Manager. 
**Cnddy-MulleQ  Coal  Company, 

•'By  1l  Onddy.*" 

The  case  came  into  the  circuit  court  by  reason  of  the  fact  that 
a  receivership  had  been  constituted  of  the  assets  of  the  Ogdensburg 
Transit  Company,  and  the  Cuddy-Mullen  Coal  Company  intervened 
by  summary,  petition,  claiming  admiralty  Hens.  We  do  not  pass  on 
any  question  as  to  the  jurisdiction  of  the  circuit  court.  Moran  v. 
Sturges,  154  U.  S.  256,  276,  277,  14  Sup.  Ct.  1019,  38  L.  Ed.  981,  It 
appears  by  the  record,  and  also  by  the  opinion  of  the  learned  judge 
who  sat  in  the  circuit  court,  that  the  coal  was  furnished  at  the  ports 
named  in  the  contract,  to  the  various  steamers  as  ordered  by  their 
masters,  and  as  required  from  time  to  time  during  the  season,  and  that 
for  the  number  of  tons  received  on  each  occasion  each  master  gave  a 
receipt  to  the  Cuddy-Mullen  Coal  Company. 

The  receipt  was  attached  to  a  voucher,  forwarded  by  the  Cuddy- 
Mullen  Coal  Company  to  the  Ogdensburg  Transit  Company.  All 
the  receipts  and  vouchers  were  alike  in  form,  the  Cuddy-Mullen 
Coal  Company  using  therefor  printed  forms,  furnished  by  the  Og- 
densburg Transit  Company,  at  the  request  of  the  latter.  The 
vouchers  contained  a  proper  form  for  receipts  showing  payment. 
At  the  close  of  the  season, — that  is  to  say,  on  December  19,  1898, 
— these  receipts  were  filled  out  and  signed  by  the  Cuddy-Mullen 
Coal  Company,  who  on  that  day  took  therefor  a  note  of  the  Og- 
densburg Transit  Company  covering  all  the  vouchers.  This  note 
contained  the  following,  which  was  cited  by  the  circuit  court,  but  not 
especially  noticed  by  it,  and  which,  perhaps,  was  not  brought  point- 
edly to  its  attention;  that  is  to  say,  it  concluded  with  the  words, 
"which,  when  paid,  shall  be  in  full  for  fuel  supplied  to  the  O.  T. 
Co.  steamers,  season  of  1898."  It  is  stated  that  this  note  was  on 
a  form  used  by  the  Cuddy-Mullen  Coal  Company  in  its  business 
in  cases  where  a  lien  was  claimed  for  coal  furnished.  It  does  not 
appear,  however,  that  the  Ogden<:burg  Transit  Company  knew,  or 
had  any  intimation  of  this  fact,  or  that  the  clause  was  ever  brought 
speciffcally  to  its  attention.  Moreover,  the  day  the  note  was  given 
the  vouchers  were  receipted  by  the  Cuddy-Mullen  Coal  Company 
"in  full,"  without  any  reservation  hke  that  contained  in  the  note. 
This  latter  fact  would  not  change  the  le^al  effect  of  this  part  of 
the  transaction  if  its  legal  effect  were  directly  involved,  biecause. 
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for  that  purpose,  the  receipt  and  note  would  be  taken  as  one  in- 
strument; but  it  minimizes  the  force  of  this  clause  in  the  note  for 
the  only  purpose  for  which  it  could  be  used.  Of  course,  if  liens 
were  not  given  when  the  coal  was  furnished,  they  could  not  be 
created  by  any  understanding  which  first  had  its  origin  at  the  time 
the  note  was  given;  so  that  the  most  that  can  be  implied  from 
this  clause  would  be  to  the  effect  that  thereby  the  Ogdensburg 
Transit  Company  recognized  liens  as  already  existing.  It  comes 
in,  therefore,  if  for  any  purpose,  as  an  admission,  the  importance 
and  weight  of  which  are  to  be  tested  by  the  other  circumstances 
of  the  case. 

One  other  fact  not  specifically  set  out  in  the  opinion  of  the  circuit 
court,  and  to  which  its  attention  was  not  directly  called,  was  the 
precise  terms  of  the  contract  in  the  particulars  to  which  we  will 
hereafter  refer. 

With  regard  to  the  coal  furnished  at  Cleveland,  the  petitioners 
also  rely  on  section  5880  of  the  Revised  Statutes  of  Ohio,  as  follows : 

"Any  steamboat,  or  other  -water-craft  navigating  the  waters'  within  or 
bordering  upon  this  state,  shall  be  liable,  and  such  llablMty  shall  be  a  Hen 
thereon,  for  all  debts  contracted,  on  account  thereof,  by  the  master,  owner, 
steward,  consignee,  or  other  agent,  for  tnatertals,  supplies,  or  labor  In  the 
bnUding,  repairing,  furnishing,  or  equipping  of  the  same,  or  for  InBorance, 
w  due  for  wharfage,  and  also  for  damages  ariaitig  out  of  any  cutract  for 
the  transportation  of  goods  or  persons,  or  for  Injury  done  to  persons  or 
property  by  such  craft  or  for  any  damage  or  Injury  done  by  the  captain, 
mate,  or  any  other  otHcer  thereof,  of  by  any  person  under  the  order  or  sane* 
tion  of  either  of  them,  to  any  person  who  Is  a  passenger  or  hand  on  such 
steamboat  or  other  water-craft  at  the  time  of  the  Infliction  of  sach  dam- 
age or  l»ijnry." 

Wc  do  not  find  that  this  statute  was  particularly  commented  on 
by  the  learned  judge  who  sat  in  the  circuit  court.  The  counsel  have 
brought  it  to  our  attention,  and,  although  it  is  not  clear  that  it 
is  covered  by  the  assignment  of  errors,  yet  it  involves  too  im- 
portant propositions  to  be  overlooked.  What  effect  shall  be  given 
to  it  will  be  considered  hereafter. 

Aside  from  the  questions  which  may  be  involved  in  the  applica- 
tion of  the  Ohio  statute,  no  liens  arose  unless  a  mutual  understand- 
ing that  there  should  be  liens  can,  as  said  in  The  Iris,  be  properly 
implied  from  the  giving  and  receiving  of  the  vouchers  referred  to, 
supported  by  the  peculiar  expression  in  the  note  of  the  Ogdensf 
burg  Transit  ComiMiny  which  we  have  cited,  so  far  as  that  expres- 
sion can  be  regarded  as  an  admission  affecting  the  result.  Be- 
fOTe  weighing  the  effect  of  these  two  elements,  it  is  necessary  to 
dear  the  case  of  some  confusion  appearing  at  some  of  its  stages. 
The  position  of  the  petitioners  is  not  an  unmixed  one  with  r^er- 
ence  to  the  distinctions  between  supplies  ordered  by  a  master  and 
those  ordered  by  an  owner.  It  proceeds  on  the  hypothesis  that 
this  is  the  ordinary  case  where  supplies  are  ordered  by  a  master 
in  a  foreigfn  port,  so  that  the  favorable  rules  as  to  presumptions 
^pp\y  which  were  stated  in  The  Emily  Souder,  17  Wall.  666,  671, 
21  L.  Ed.  683,  and  which  have  often  been  elsewhere  expressed.  The 
propositions  of  the  petitioners  in  this  connection  twist  the  case  from 
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its  natural  relations  to  ordinary  business  transactions,  and  are  prop- 
erly disposed  of  in  the  opinion  of  the  learned  judge  who  sat  in  the 
circuit  court,  wherein  he  said: 

''When  the  master,  In  any  Instance,  notified  the  petitioners  of  tb»  amonnt 
of  coal  be  desired,  it  w&b  presnmably  a  notlflcatlan  under  the  contract.  «nd 
the  coal  was  presumably  furnished  under  tbe  contract.  The  situation  ia 
the  same  as  If  the  manager  of  the  defendant  company  bad  been  present 
when  the  vessels  arrivied,  and  bad  personally  notified  tbe  petltiiners  tbat 
he  wished  them  to  furnish  under  tbe  contract  tbe  respectlTe  amounts  of 
coal  which  were  supplied." 

Looking  at  all  the  circumstances  of  the  case  fairly,  and  according 
to  the  rules  which  we  must  assume  govern,  in  their  ordinary  transac- 
tions, two  business  concerns  like  those  involved  here,  and  avoiding 
the  distortion  of  facts  for  the  purpose  of  creating  a  lien  in  behalf 
of  the  petitioners,  it  is  too  plain  to  require  any  elaboration  that 
this  extract  from  the  opinion  of  the  learned  circuit  judge  states 
precisely  the  relations  of  the  masters  of  the  various  steamers  to 
the  transactions  in  question;  but  the  petitioners  seek  to  meet  this 
by  affirming  that  the  contract  which  we  extract  is  so  defective  in 
its  terms  that  it  is  a  mere  memorandum.  They  refer  to  the  fact 
tliat  it  makes  no  provision  for  credit,  and  they  claim  that  it  only 
specifies  what  amount  of  coal  is  to  be  taken.  Therefore  they  main- 
tain that  the  contract  amounted  only  to  directions  to  the  masters 
of  the  steamers  with  reference  to  the  dealers  or  yards  from  whom 
they  were  to  obtain  their  fuel.  But  it  is  formal  in  all  respects.  To 
be  sure,  it  did  not  bind  the  Ogdensburg  Transit  Company  to  pur- 
chase any  specific  amount  of  coal,  or,  indeed,  any  coal  at  all,  be- 
cause it  did  not  bind  it  to  send  the  steamers  named  to  the  ports 
named.  Its  terms  were  clearly  obligatory  on  the  Cuddy-Mullen 
Coal  Company  to  supply  what  coal  might  be  required;  and  the 
fact  that  the  Ogdensburg  Transit  Company  was  not  bousd  to  send 
steamers  to  the  ports  named  did  not  change  the  nature  of  the  in- 
strument as  obligatory  and  perfect  within  the  terms  of  the  law  as 
well  as  from  a  commercial  point  of  view.  In  this  respect  the  con- 
tract was  fully  as  specific  as  that  under  consideration  by  this  court 
in  Church  v.  Proctor  (decided  on  February  2,  1895)  13  C.  C.  A. 
426,  66  Fed.  240,  where  Judge  Aldrich,  speaking  in  behalf  of  the 
court,  explained,  at  page  242,  66  Fed.,  and  page  428,  13  C.  C.  A., 
that  the  contract  was  complete  on  its  face,  in  the  sense  that  it  was 
as  complete  as  contracts  regulating  undertakings  of  tbe  character 
«>ncemed  could  well  be  made.  Maritime  liens  for  repairs  and 
supplies  are  in  the  nature  of  safeguards  against  the  emergencies 
in  which  sea-going  vessels  may  be  placed  at  fcweign  ports,  and 
the  danger  of  such  emergencies  arising  in  this  case  was,  at  least, 
guarded  against  by  the  contract  in  the  record  before  us. 

Of  course,  it  is  not  maintained  that  the  mere  fact  that  the  con- 
tract failed  to  state  whether  the  coal  was  to  be  paid  for  in  strict 
oash  affects  its  binding  force  in  the  eyes  of  the  law;  but  this,  ap- 
parently, is  relied  on  as  bearing  on  the  proposition  that,  as  personal 
credit  was  not  stipulated  for,  it  must  be  presumed  that  the  coal 
was  ddhrered  in  agreed  reliance  on  a  lien.   IfOoking  at  the  i«la- 
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tions  of  these  parties  under  similar  contracts  for  several  years, 
the  question  whether  the  sales  were  to  be  for  cash  is  to  be  deter- 
mined, not  so  much  by  any  formal  terms  as  by  the  prior  course 
of  dealings  and  the  usages  on  the  Lakes,  and  by  a  knowledge 
whether  tne  Ogdensburg  Transit  Company  was  entitled  to  credit. 
So  far  as  concerns  the  hitter  element,  there  are  no  proofs  or  sug- 
gestions in  the  record,  one  way  or  the  other,  except  the  transac* 
tion  between  these  parties  in  the  particular  to  which  we  will  here- 
after refer,  and  except  that  this  corporation  was  the  owner  of  a 
large  fleet  of  steamers,  navigating  the  I^kes,  and  was  actively 
operating  them,  without  any  evidence,  direct  or  indirect,  that,  when 
the  c<Mitract  was  made,  it  was  under  any  considerable  indebtedness. 
Therefore  the  ordinary  in'esumption  of  fact  aiqtlies  which  applies  to 
all  person's  and  corporations  owning  and  actively  operating  large 
properties,  without  any  suggestion  of  not  meeting  obligations  in 
the  ordinary  course. 

But  the  record  shows  plainly  that  credit  was  intended.  To  the 
petition  are  attached  various  schedules,  stating  the  amount  of  coal 
and  the  prices  thereof.  The  claim  set  out  in  the  petition  is  for 
these  specific  amounts,  with  interest  from  December  19,  1898,  which 
day  we  can  take  Judicial  notice  was  about  the  close  of  the  season 
of  Lake  navigation.  It  is  the  s£une  on  which  the  note  referred 
to  was  given.  The  note  itself  was  made  on  six  months'  time,  and 
included  the  interest  for  that  period,  and  none  of  the  schedules 
attached  to  the  petition,  and  no  allegations  of  the  petition,  claim 
any  interest  except  from  December  19th,  The  several  vouchers 
which  have  been  referred  to  were  receipted  in  full  on  December 
19th,  without  any  addition  of  interest.  Therefore  the  record  shows 
that,  by. the  understanding  between  the  parties,  the  prices  were 
made  as  of  a  date  which  represented  the  close  of  the  season,  and  that 
no  interest  was  to  be  paid  for  the  intervening  period.  This  dem- 
onstrates, not  only  that  the  Ogdensburg  IVansit  Company  was  en- 
titled to  credit,  but  that  it  actually  did  receive  credit,  and  tbat  it 
was  agreed  that  it  should  have  it. 

Important  facts  are  found  in  the  very  frame  of  the  written  con- 
tract between  the  parties.  Its  caption  formally  describes  it  as 
one  between  the  petitioners  and  the  Ogdensburg  Transit  Company. 
It  commences  with  these  words,  "In  consideration  of  the  said  Og- 
densburg Transit  Company  hereby  agreeing  to  take,"  etc.;  and 
to  the  same  effect  are  the  closing  words  that,  under  certain  cir- 
cumstances, "the  Ogdensburg  Transit  Company"  is  to  have  the 
benefit  of  certain  reduced  prices.  It  is  true  that  these  expres- 
sions are  in  no  sense  peculiar;  but  they  are  appropriate  to  or- 
dinary- contracts  between  two  parties  for  merchandise,  when  they 
rely  on  each  other  and  on  nothing  else.  Nowhere  does  the  Ogdens- 
burg Transit  Company  assume  to  act  in  behalf  of  its  steamers,  or 
as  representing  them ;  but  throughout  the  contract  is  positively  ex- 
pressed as  one  between  the  parties  who  executed  it,  and  as  in- 
dividual to  them  and  them  alone.  It  contains  at  all  points  such 
features,  and  none  others,  as  properly  belong  to  a  contract  be- 
tween two  parties  dealing  on  their  own  personal  credit  for  »,  aeries 
oi  transactsoas. 


460 


118  FBOBRAL  RBPORTBB. 


On  the  other  hand,  the  vouchers,  so  much  relied  on  by  the  peti- 
tioners, did  not  assume,  in  any  particular,  to  represent  correctly 
the  relations  of  the  parties.  In  any  event,  the  O^densburg  Transit 
Company  was  liable  personally  for  the  fuel;  yet  it  is  omitted  from 
the  vouchers,  which  name,  in  each  case,  the  vessel  only.  There- 
fore, as  the  vouchers  were  not  exact  in  this  substantial  particular, 
there  would  seem  to  be  no  prestmiption  that  they  intended  to  cor  - 
rectly represent  the  transactions.  It  is  to  be  remembered  that 
they  were  given  at  the  request  of  the  Ogdensburg  Transit  Company, 
and  are  exactly  such,  afld  only  such,  as  a  careful  corporation,  oper- 
ating a  line  of  vessels,  would  desire  in  order  that  it  might  receive 
the  approval  of  the  masters,  and  be  able  to  keep  the  usual  accounts 
with  each  steamer.  In  view  of  the  ordinary  course  of  transactions 
of  careful  merchants  and  operators,  desiring  proper  accounts  with 
their  various  properties,  they  are  as  consistent  with  one  theory  as 
with  the  other. 

Some  effective  observations  in  this  direction  will  be  found  in 
The  Patapsco,  13  Wall.  329,  20  L.  Ed.  696.  That,  also,  was  a  case 
of  coal  furnished  various  steamers  operated  by  the  Commercial 
Steamboat  Company.  The  coal  was  purchased  by  the  agent  of 
the  corporation;  but  under  the  circumstances  of  the  case,  which, 
as  appears  in  The  Valencia,  165  U.  S.  264,  269,  17  Sup.  Ct.  323,  41 
L.  Ed.  710,  was  regarded  as  a  very  close  one,  it  was  held  that  the  coal 
dealer  had  liens  on  the  various  steamers  involved.  On  looking 
at  the  corresponding  facts  of  the  two  cases,  the  reason  why  Uens 
should  be  sustained  in  The  Patapsco  and  denied  here  becomes 
apparent.  As  we  have  said,  in  each  case  the  coal  was  ordered  by 
the  owner,  but  in  The  Patapsco  there  was  no  contract  for  a  season, 
nor  any  other  contract  of  a  formal  nature.  The  coal  wa?  delivered 
to  each  steamer  on  arrival,  after  requisition  by  the  engineer  on 
the  owner's  agent.  The  agent  testified  (page  331,  13  Wall.,  and 
jmge  ^7,  20  L.  Ed.)  that  the  owner  was  not  known  in  the  transac- 
tion. It  appeared  that,  during  the  whole  time  the  coal  was  being 
furnished,  the  owner  was  in  an  embarrassed  condition,  and  that, 
almost  simultaneously  with  the  supplying  of  the  first  lot,  all  of  its 
steamers  were  heavily  mortgaged.  At  page  333,  13  Wall.,  and  at 
page  697,  20  L.  Ed.,  Mr.  Justice  Davis,  in  behalf  of  the  court,  ob- 
serves : 

"Tbere  1b  no  reason  to  snppoBe  that  tbe  master  had  fnnds  or  the  owners 
of  the  line  credit"  "On  the  contrary.  It  is  In  proof  that  the  company  which 
owned  the  line  of  steamships  was.  at  the  date  of  these  transactlous,  hope- 
lenly  InBoIvent.  and  was  borrowing  large  snms  of  money  on  a  mortgage 
of  Its  steamers,  away  from  home,  and  In  the  very  city  yrbexe  tlifl  libelant 
resided." 

Then  the  opinion  follows  up  these  facts,  and  says  that,  under 
the  circumstances,  it  would  be  a  "violent  presumption"  to  sui^>ose 
that  the  libelant  relied  on  the  credit  of  the  corporation.  It  remarks, 
at  page  334,  13  Wall.,  and  at  page  698,  20  L.  Ed.: 

**It  to  very  clear  that  ttiere  was  do  credit  to  the  company  at  tihe  time 
of  sale,  because  the  coal  was  sold  for  cash,  at  the  lowest  market  price.** 

In  all  the  particulars  which  we  have  named,  the  case  at  bar  is 
the  reverse  of  The  Patapsco.   Under  the  circumsanccs^- the  court 


CDDDY  T.  CLKMENT. 


461 


there  held,  as  we  have  already  said,  that  the  coal  dealer  had  liens 
on  the  steamers,  although  it  was  met  with  the  fact  that  the  entries 
on  his  journal  charged  the  coal  to  the  Commercial  Steamboat 
Company,  and  in  no  instance  to  the  steamers.  Nevertheless,  it 
says  at  page  335,  13  Wall.,  and  at  page  698,  20  L.  Ed. : 

"There  la  nothing  besides  this  Jonrnal  entry  to  indicate  that  the  coal 
was  furnished  on  the  personal  credit  of  the  company,  and,  as  the  other 
facts  In  the  case  are  In  favor  of  a  charge  direct  to  the  steamship,  we  do 
not  think  the  legal  Inference  of  credit  to  the  ship  la  remOTed." 

In  the  case  at  bar  the  effect  intended  to  be  given  to  the  method 
of  making  the  accounts  is  the  reverse  of  that  in  The  Ps^apsco,  but 
the  observation  cited  applies  here.  In  each  case  the  accounts  and 
vouchers,  as  kept  and  rendered,  fail  to  agree  with  the  actual  credit 
given,  and  also  in  each  case  they  are  insufficient  to  overcome  the 
weight  of  the  more  important  and  persuasive  facts.  Having  thus 
determined  that,  in  the  present  case,  there  is  not  enough  in  the 
vouchers  and  receipts  to  weigh  against  the  effect  of  the  formal 
contract  between  the  parties,  it  is  clear  that  there  is  nothing  in  the 
peculiar  expression  which  we  have  cited  from  the  note,  minimized, 
as  it  is,  by  the  other  facts  to  which  we  have  referred,  to  influence 
our  judgment  on  the  question  of  fact  involved. 

The  circumstances  of  The  Havana,  decided  by  the  district  court 
for  the  Eastern  district  of  Pennsylvania  (87  Fed.  487),  and  affirmed 
by  the  court  of  appeals  for  the  Third  circuit  (35  C.  C.  A.  148,  92 
Fed.  1007),  are  strikingly  like  those  at  bar,  and  the  result  was  the 
same  as  that  reached  in  the  circuit  court.  Referring  to  the  fact 
that  the  libelants  relied  on  the  manner  of  charging  supplies  on  their 
books,  the  district  court  observed  that  they  were  made  in  the  method 
common  to  all  cases  where  the  owners  are  looked  to  for  payment, 
the  ve|vel  being  named  simply  to  identify  the  work.  It  appears 
at  page  489  that  the  bills  were  made  against  the  vessel  and  her 
owners.  The  court  added  that  "they  would  be  naturally  so  made, 
whether  a  Hen  existed  or  not."  The  court  of  appeals,  observing, 
in  substance,  that  where  repairs  are  ordered  by  an  owner,  even  in 
a  foreign  port,  no  lien  is  presumed,  and  that  in  the  case  before 
it  there  was  nothing  to  show  an  understanding  or  assent  by  the 
owner  that  the  Havana  should  be  subject  to  a  lien,  affirmed  the 
decree  of  the  district  court  dismissing  the  libel.  In  view  of  the  con- 
dnsions  in  The  Patapsco  and  The  Havana,  and  considering  the  effect 
which  we  must  give  to  the  various  facts  appearing  in  the  case  at 
bar  to  which  we  have  referred,  when  grouped,  we  are  of  the  opin- 
ion that  the  decree  of  the  circuit  court  should  be  affirmed. 

One  other  topic,  however,  deserves  comment.  The  petition  al- 
leges that  the  coal  could  not  have  been  procured  except  on  the 
credit  of  the  vessels.  The  answer  denies  this  allegation,  and  we 
have  already  seen  that  there  is  no  proof  in  the  record  in  support 
of  it.  On  the  other  hand,  the  frame  of  the  contract  between  the 
parties,  together  with  the  evident  understanding,  as  shown  by  the 
facts  to  which  we  have  referred,  that  credit  was  to  be  given  until 
the  end  of  the  season,  lead  to  the  conclusion  that  the  Ogdensburg 
Transit  Company  had  credit,  as  wt  have  already  said.  The  ruk 
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that  an  owner  of  a  vessel,  who  is  not  also  the  master,  may  create 
an  implied  lien  on  her  for  supplies,  is  a  modern  one,  confined  to  the 
United  States,  and  not  a  part  of  the  maritime  law.  This  is  his- 
torically well  known,  and  it  is  also  stated  by  so  eminent  an  authority 
as  Fland.  Mar.  Law,  §  241.  Mr.  Flanders  understood  this  propo- 
sition to  be  supported  by  the  opinion  of  Mr.  Justice  Johnson  in 
The  St.  Jago  de  Cuba,  9  Wheat.  409,  416,  6  L-  Ed.  122.  The  fact 
that  the  owner  may  hypothecate  a  vessel  by  an  implied  lien,  without 
bottomry,  must  be  regarded  as  established  in  the  United  States 
by  The  Grapeshot,  9  Wall.  129,  19  L.  Ed.  651 ;  The  Guy,  9  Wall. 
758,  19L.  Ed.  71Q;  and  The  iCalorama,  10  Wall.  204,  214,  ig  L.  Ed. 
941.  The  rule  has  been  recognized  in  other  cases,  but  it  originated 
with  those  to  which  we  have  referred.  It  hai^ens  that,  as  tihe  rule 
was  developed,  no  proper  distinctions  or  limitations  have  been  given 
concerning  it,  except  those  explained  by  the  extracts  we  have  made 
from  The  Iris,  and  there  shown  to  have  been  fully  sustained  by 
the  supreme  court. 

In  the  case  of  supplies  and  repairs  ordered  by  a  master  in  a  for- 
ei^  port,  their  necesssity  being  shown,  everything  else  is  presumed 
prima  facie  in  favor  of  a  lien,  and  the  burden  is  thrown  on  whom- 
soever disputes  its  validity ;  but,  with  reference  to  supplies  ordered 
by  the  owner,  it  is  diificult  to  say  what  the  presumptions  are.  At 
one  stage  of  the  maritime  law,  it  seems  to  have  been  understood 
that  the  owner  might  bottomry  a  vessel  under  circumstances  which 
would  make  the  bottomry  valid  although  there  were  no  maritime 
necessity  therefor.  Fland.  Mar.  Law,  §  251.  If  such  were  the  law, 
it  might  follow  that,  by  a  clear  understanding,  the  owner -might 
in  like  manner  impress  the  vessel  with  an  implied  lien,  although 
there  were  no  maritime  necessity  therefor.  On  that  hypothesis, 
there  could  be  no  inquiry,  when  repairs  or  supplies  are  vrdered 
by  the  owner,  whether  a  credit  to  the  vessel  was  requisite.  The 
true  rule,  however,  undoubtedly  is,  with  reference  to  implied  Hens- 
created  by  the  owner,  as  well  as  to  express  liens  created  by  him» 
in  the  form  of  bottomry  or  respondentia,  that  there  must  be  a 
maritime  necessity.  This  implies  both  a  need  of  repairs  or  supplies,, 
and  a  reasonable  impracticability  of  obtaining  the  same  on  the 
credit  of  the  owner.  The  law  is  thus  stated  in  the  last  edition  of 
Abbott's  Law  of  Merchant  Shipping  (London,  1892)  165.  In  The 
Kdlorama,  at  page  214,  10  Wall.,  and  at  page  944,  19  L.  Ed.,  this 
is  also  implied  by  the  observation  that,  "undoubtedly,  the  presence 
of  the  owner  defeats  the  implied  authority  of  the  master;  but  the 
presence  of  the  owner  would  not  destroy  such  credit  as  is  necessary 
to  furnish  food  to  the  mariners,  and  save  the  vessel  and  cargo 
from  the  perils  of  the  seas."  We  think,  therefore,  that  there  can 
be  no  question  that  both  the  petitioner  and  the  respondent  correctly 
understood  the  law  when  they  alleged  on  the  one  part,  and  denied' 
on  the  other,  that  the  coat  could  not  have  been  obtained  except 
on  the  credit  of  the  vessels.  This  would  leave  only  the  question- 
whether  the  same  presumption  as  to  the  need  of  credit,  the  claimant 
having  shown  the  necesssity  of  the  repairs  or  supplies,  arises  when 
obtained  on  the  order  of  the  owner  as  when  obtained  on  the  order- 
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of  the  master;  but,  as  we  have  already  stated,  we  are  not  disturbed 
by  this,  because  the  case  shows  that  the  Ogdensburg  Transit  Com- 
had  sufficient  credit. 

This  leaves  nothing  remaining  to  be  considered  except  the  Ohio 
statute.  In  The  Iris,  we  were  careful  to  limit  the  case  to  the  appli- 
cation of  a  state  statute  to  a  domestic  vessel.  Nowhere  has  it 
ever  been  said  that  a  state  statute  is  valid  to  alter  the  conditions 
as  to  maritime  liens,  with  reference  to  supplies  and  repairs  furnished 
vessels  in  foreign  ports,  as  to  which  a  complete  set  of  rules  has 
been  framed  by  the  federal  courts.  Whether  or  not  an  attempt  of 
that  nature  would  amount  to  a  regulation  of  commerce,  and  there- 
fore be  unconstitutional,  was  expressly  left  open  in  The  Kate,  164 
U.  S.  458,  471,  17  Sup.  Ct.  135,  41  L.  Ed.  512.  A  rule  of  construc- 
tion, however,  was  given  in  The  Kate  which  is  sufHcient  to  lead 
us  to  a  conclusion  with  reference  to  the  statute  now  in  question, 
to  the  effect  that  we  ought  to  restrict  it  to  domestic  vessels,  as  to 
which  no  other  remedy  exists  than  that  given  by  it.  It  was  observed 
that  this  statute  originated  when  it  was  questionable  whether  the 
federal  courts  would  exercise  admiralty  jurisdiction  over  the  Lakes. 
If  it  had  been  filially  determined  that  they  would  not,  the  statute 
might,  perhaps,  have  had  a  broader  range;  but,  as  the  law  has  been 
developed,  we  see  no  justification  therefor.  However,  we  can  easily 
dispose  of  the  case,  so  far  as  this  statute  is  concerned,  without  ab- 
solutely determining  its  construction ;  because,  as  we  said  in  The 
Iris,  40  C.  C.  A.  301,  100  Fed.  104,  no,  even  when  the  statute  prima 
facie  gives  a  lien,  "the  circumstances  may  be  such,  for  example, 
when  the  supplies  are  furnished  on  a  general  account,  as  to  show 
that  the  parties  intended  that  credit  should  be  given  solely  to  the  pur- 
chaser." Such  is  the  condition  of  this  case.  With  reference  to  this 
statute,  our  conclusions  are  practically  the  same  as  those  of  the 
circuit  court  of  appeals  for  the  Second  circuit,  in  The  Electron,  21 
C.  C.  A.  12,  74  Fed.  689,  693,  so  far  as  that  court  had  under  consid- 
eration the  application  to  foreign  vessels  of  a.  state  statute,  attempt- 
ing' to  give  liens  for  repairs  or  supplies. 

The  decree  of  the  circuit  court  is  affirmed,  and  the  costs  of  the 
appeal  are  awarded  to  the  appellees. 

WEBB,  District  Judge.  I  am  tuiable  to  concur  with  the  majority 
of  the  court  in  the  dispositlcm  of  this  cause.  In  my  opinion,  the 
exceptions  to  the  master's  report  should  have  been  overruled,  the 
report  confirmed,  and  a  decree  upholding  the.  liens  entered  in  favor 
of  the  petitioners. 


(Clrcalt  Ooart  of  Appaals,  Eighth  CSrcolt.   December  S,  1901.) 

L  tennrcTioN — Grochds. 

A  court  of  equity  la  not  justified  In  Issuing  a  preliminary  Injunction 
OT  restraining  order  by  the  mere  fact  that  It  will  do  no  barm,  but  tiiera 
moat  be  some  afilrmative  ground  abown  caUlog  for  the  czarcln  of  tlw 
Jnclsdlctioa. 
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IL  JtrDoxBHTS— Suit  to  Set  Ovf  Cross  Judombiitb  —  RBSTRATimia  Trarovbil 
A  Judgment  against  the  United  States  can  neltber  be  enforced  by 
process  nor  transferred  so .  as  to  prevent  the  goTemment  from  setting 
off  against  It  any  cross  demand  against  the  Judgment  plaintiff,  espe- 
cially In  view  of  the  provision  of  Act  March  3.  1875  (18  Stat  481),  ex- 
pressly requiring  such  set-off.  Hence  there  Is  no  necessity  nor  ground 
for  tbe  issuance  of  a  preliminary  Injimction  or  restraining  order  by  a 
court  of  equity.  In  a  suit  by  the  United  States  to  set  off  cross  judgments, 
to  prevent  the  transfer  of  his  judgment  by  the  defendant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

On  December  2,  1899,  John  O.  Teller,  the  appellant  recovered  a  Judgment 
against  the  United  States  of  America,  the  appellee,  in  the  circolt  coui't  of 
the  United  States  for  the  district  of  Wyoming,  in  the  sum  of  ¥18,843.18. 
On  January  24,  1901,  tbe  United  States  recovered  a  Judgment  against  Teller 
In  the  circuit  court  of  tbe  United  States  tot  tbe  district  of  Colorado  In  tbe 
sum  of  f27,963.96.  Afterwards,  on  the  same  day,  January  24,  1901,  tbe 
United  States  exhibited  its  bill  of  complaint  iiii^lust  Teller  In  the  circuit 
court  of  the  United  States  tv.r  the  district  of  Colorado,  alleging  therein  the 
foregoing  facts,  and  also  that  Teller  was  insolvent,  and  prayed  for  a  tem- 
porary restraining  order  enjoining  Teller  from  assigning  his  judgment  and 
for  a  final  decree  offsetting  the  Judgment  In  favor  of  the  United  States 
against  Teller's  judgment  so  far  as  necessary  to  satisfy  tbe  same.  Upon 
tbe  filing  of  this  bill,  and  on  due  notice  of  tbe  motion  therefor,  the  elrcntt 
court  on  January  2S.  1901,  made  an  Interlocutory  order,  based  solely  on  the 
averments  of  the  bill,  restraining  Teller  from  transferring,  assigning,  or  in 
any  manner  disposing  of  bis  Judgment  until  tbe  further  order  of  tlie  court 
From  this  interlocutory  order  an  appeal  'tras  prosecuted  to  tbia  court  pur- 
suant to  the  provisions  of  Act  March  2, 1891  (20  Stat  825).   See  111  Fed.  119; 

Willard  Teller  (Mr.  Clayton  C  Dorsey,  on  the  brief),  for  appel- 
lant. 

Robert  A.  Howard  and  John  K.  Richards,  for  the  United  States. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  only  assignment  of  error  deemed  necessary  to  consider  in 
disposing  of  this  appeal  is  that  the  complaint  fails  to  disclose  that 
the  United  States  could  have  suffered  any  injury  if  Teller  had  as- 
signed or  transferred  his  judgment.  The  subject  of  set-off,  or  ap- 
plying a  creditor's  cross  demands  or  counterclaims  to  the  satisfaction 
of  existing  demands  in  favor  of  the  debtor,  is  undoubtedly  of  equita- 
ble cf^izance.  North  Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore 
&  Steel  Co.,  152  U.  S.  596,  14  Sup.  Ct.  710,  38  L.  Ed.  565.  But, 
as  said  by  Mr.  Justice  Jackson,  in  delivering  the  opinion  of  the 
court  in  that  case,  such  cross  demands  "may  be  enforced  by  way  of 
set-off  whenever  the  circumstances  are  such  as  to  warrant  the  in- 
terference of  equity  to  prevent  wrong  and  injustice."  There  must 
be  in  cases  of  this  kind,  as  in  all  others  seeking  equitable  relief  in 
the  nature  of  a  restraining  order,  a  reasonable  ground  to  believe 
that  some  threatened  or  probable  injury  will  result  before  a  court 
of  equity  will  subject  a  defendant  to  the  annoyance,  cost,  and  ex- 
pense inddmt  to  a  restraining  order.  It  is  not  sufficient  that  soch 
an  order  will  do  no  barm.   It  should  at  least  be  made  to  ai^>ear 
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that  it  would  do  some  good.  Applying  the  foregoing  principles  of 
eqtiity  to  the  case  before  us,  we  observe :  First,  that  it  was  not  in 
Teller's  power  to  enforce  his  judgment  against  the  United  States 
by  levy  of  execution  as  in  cases  between  natural  persons,  the  only 
possible  resort  for  securing  its  payment  being  an  act  of  congress 
making  an  appropriation  therefor;  and,  second,  that  any  transfer 
or  assignment  of  his  judgment  would  confer  no  greater  rights  upon 
a  transferee  or  assignee  than  Teller  himself  had,  and  that  all  eq- 
uities, whether  of  set-oflf,  counterclaim,  or  otherwise,  against  him, 
would  be  enforceable  against  any  such  transferee  or  assignee.  The 
foregoing  propositions  are  not  only  obvious,  but  were  conceded 
by  counsel  of  the  United  States,  at  the  argument  of  this  case,  to  be 
correct.  Not  only  so,  but  the  act  of  March  3,  1875  (18  Stat.  481), 
affords  an  ample  safeguard  against  any  possible  injury  in  such  cases. 
It  is  as  follows : 

"Wben  any  final  judgment  recovered  asaluBt  tbe  United  States  or  other 
claim  duly  allowed  by  legal  authority  shall  be  presented  to  the  secretary 
of  the  treasury  for  payment,  and  the  plaintiff  or  claimant  titiereln  shall  be 
Indebted  to  the  United  States  In  any  manner,  *  *  *  It  shall  be  the  duty 
of  the  secretary  to  withhold  payment  of  an  amount  of  such  Judgment  or 
dalm  equal  to  the  debt  ttans  due  to  the  United  States." 

Any  person  to  whom  Tellei  might  have  sold  his  judgment  would 
have  taicen  it  with  knowledge  of  the  provisions  of  the  foregoing 
act,  and  subject  thereto.  Teller,  no  doubt,  fully  recognizing  the 
restiaints  against  him,  never  ha?  taken  any  steps  to  enforce  his 
judgment,  or  to  sell  or  dispose  of  the  same,  and  never  has  threat- 
ened ti»  do  so.  Th?s  appears  by  necessary  inference  from  the  fact 
that  no  aveimeiit  to  the  contrary  is  made  in  the  bill  of  complaint. 

From  the  foregoing  it  clearly  appears  that  no  vrrongful  act  has 
been  threatened  by  Teller,  and  that,  in  the  nature  of  the  case,  no 
wrong  or  injury  in  the  matter  complained  of  can,  with  or  without  a 
restraining  order,  be  inflicted  by  him  upon  the  United  States.  The 
restraining  order  was  therefore  a  vain  thing,  and  the  court  below 
was  net,  in  our  opinion,  warranted  in  the  exercise  of  a  sound  dis- 
cretion in  awarding  the  same.  The  order  appealed  from  is  there- 
fore reversed,  and  the  cause  remanded  to  the  trial  court,  with  di- 
rections to  deny  the  motion  for  a  preliminary  injunction. 


L  CnwuiT  Courts  of  Afpbai/— Jubisdtction— Bioht  to  Cebttst  Qubstioh  to 
SupRBXB  Court— C0N8TROCTIOH  of  Treaty. 

The  circuit  court  of  appeals,  baring  no  jurisdiction  of  any  cas«  In 
which  the  validity  or  construction  of  treaties  ia  called  In  question.  Is 
authorized  by  Act  March  3,  1891,  §  C,  to  certify  to  the  supreme  court 
any  question  of  law  concerning  which  It  desires  the  instruction  of  that 
court  for  Its  proper  decision.  An  appeal  to  the  former  court  presented 
question  whether  the  Chinese  treaty  of  1894  repealed  the.  existing 
statutes  authorizing  the  deportation  of  Chinese,  but  also  Included  other 
questions,  which  were  within  the  Jurisdiction  of  the  court.  Btld,  that 
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the  court  of  appeals  coald  reseire  Ita  decision  on  the  latter  questions, 
and  certify  the  former  to  the  supreme  court,  or  might  reverse  or  affirm 
the  decision  without  passing  on  the  former  qaestlon.  but  was  not  au- 
thorized, by  reason  of  there  being  other  questions  InTolred  In  the  case^ 
to  pass  on  the  former  question. 

&  AfPKAL— ASSIGKUEKT  OP  EbBOK— SUFPIOIEHCT. 

Assignments  of  error,  on  an  appeal  to  the  eircolt  court  of  appeals 
from  an  order  in  habeas  corpus  proceedings  discharging  a  prisoner, 
that  the  trial  court  erred  in  discharging  the  prisoner,  and  in  not  order- 
ing him  bacl£  Into  custody,  and  In  not  dissolving  the  writ,  are  inauffl- 
clent  In  not  setting  out  particularly  the  error  Intended  to  1m  urged,  as 
required  by  rule  of  the  court. 
B,  Habkas  Corpos— Appeal— Present  ATI  on  op  Questions  Below. 

Where  objections  to  the  form  of  a  petition  for  a  writ  of  habeas 
corpus  are  not  urged  in  the  district  court,  tb^  wUl  not  bs  eonsldereil 
on  appeaL 

Appeal  frcmi  the  District  Court  of  the  United  States  for  the  Sontb- 

ern  District  of  New  York. 

A.  U.  Parsons,  for  the  United  States. 
Max  J.  Kohler,  for  appellee. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  from  an  order  in 
habeas  corpus  made  by  the  United  States  district  court  for  the  South- 
em  district  of  New  Yorlc  discharging  Lee  Yen  Tai  from  the  custody 
of  the  marshal  for  the  Northern  district  of  New  York.    io8  Fed.  950. 

The  writ  issued  upon  the  petition  of  Lee  Wah,  a  brother  of  I^e 
Yen  Tai,  setting  forth,  in  substance,  that  Lee  Yen  Tai,  being  lawfully 
entitled  to  be  and  remain  m  the  United  States  pursuant  to  the  con- 
stitution and  the  laws  thereof  and  the  treaty  with  China  promulgated 
in  1894,  was  imprisoned  and  held  in  restraint  by  the  marshal  by 
color  of  a  warrant  for  his  deportation  issued  by  a  United  States  com- 
missioner for  the  Northern  district  of  New  York  without  jurisdic- 
tion. The  return  of  the  marshal  set  forth  the  warrant.  The  war- 
rant recited,  in  substance,  that  the  petitioner  was  arrested  and 
brought  before  the  commissioner  on  the  charge  of  being  a  Chinese 
laborer  seeking  to  enter  the  United  States  without  producing  the 
certificate  prescribed  by  law,  and  not  entitled  to  be  or  remain  with- 
in the  United  States,  and  thereafter,  upon  a  hearing  and  trial,  was 
found  guilty  of  the  charge ;  whereupon  the  commissioner  adjudged 
that  he  be  immediately  removed  to  the  empire  of  China  by  the  Unit- 
ed States  marshal  for  said  district. 

Upon  the  hearing  in  the  district  court  no  evidence  was  introduced, 
and  the  case  was  decided  upon  the  facts  set  forth  in  the  petitioa 
and  the  return.  As  no  opinion  was  written  by  the  district  judge,  it 
may  be  inferred  that  the  decision  proceeded  upon  the  ground  that 
the  treaty  of  1894  between  the  United  States  and  China  operated 
as  a  repeal  of  the  pre-existing  statutes  providing  for  the  dqXMtation 
of  Chinese  citizens  unlawfully  within  the  United  States. 

The  assignments  of  error  assume  that  the  decision  proceeded  upon 
this  ground,  and  challenge  the  construction  placed  by  the  court  upoa 
the  treaty.   If  the  appe^  presented  no  other  question  than  the  cor- 
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redness  of  this  ruling,  this  court  would  be  without  jurisdiction  to 
entertain  it.  The  circuit  court  of  appeals  has  no  jurisdiction  in  any 
case  in  which  the  constitutionality  of  any  law  of  the  United  States 
or  the  validity  or  qonstniction  of  any  treaty  is  drawn  in  question. 
In  such  cases  an  appeal  or  writ  of  error  lies  directly  to  the  supreme 
court,  and  the  circuit  court  of  appeals  can  only  exercise  appellate 
jurisdiction  in  cases  other  than  those.  Authority,  however,  is  given 
the  circuit  court  of  appeals  in  every  "subject  within  its  appellate 
jurisdiction"  to  certify  to  the  supreme  court  any  question  of  law 
concerning  which  it  desires  the  instruction  of  that  court  "for  its 
proper  decision."  Act  March  3,  1891,  §  6.  The  supreme  court  in 
several  cases  has  held  that,  although  a  case  which  has  been  brought 
to  the  circuit  court  of  appeals  by  an  appeal  or  writ  of  error  may 
involve  a  question  which  that  court  has  no  jurisdiction  to  entertain, 
it  may  nevertheless,  if  the  case  also  involves  other  questions,  deter- 
mine those  questions,  and  certify  to  the  supreme  court  the  question 
which  it  may  not  entertain.  U.  S.  v.  Jahn,  155  U.  S.  109,  15  Sup. 
Ct.  39,  39  L.  Ed.  87;  Carter  v.  Roberts,  177  U.  S.  496,  20  Sup.  Ct. 
713,  44  L.  Ed.  861.    In  the  latter  case  the  court  used  this  language: 

"Wben  cases  arise  vhlch  are  controlled  by  tbe  eonBtructloD  or  sppltca- 
tkn  of  the  constitution  of  tbe  tTolted  States  a  direct  appeal  Ilea  to  tbis 
court,  and.  If  sucb  cases  are  carried  to  the  circuit  court  of  appeals,  those 
courts  may  decline  to  take  Jurisdiction,  or,  where  such  construction  or  ap- 
plication are  InTolved  witb  other  questions,  may  certify  the  constitutional 
question,  and  afterwards  proceed  to  Judgment,  or  may  decide  tbe  whole 
case  in  the  flrst  instance.** 

This  language  is  relied  upon  by  counsel  for  the  appellant  as  mean- 
ing that  the  circuit  court  of  appeals  may  in  deciding  the  whole  case 
decide  the  constitutional  question,  or,  as  in  this  case,  a  question  in- 
volving the  construction  of  a  treaty.  We  do  not  regard  it  as  in- 
tended to  bear  that  meaning,  and,  as  we  read  the  language,  it  means 
simply  that  the  drcuit  court  of  appeals  may  decide  the  whole  case 
by  affirming  or  reversing  the  decision  under  review  without  passing 
upon  the  constitutional  or  treaty  question,  or,  if  it  sees  fit,  may  re- 
serve judgment  and  certify  that  question. 

Passing  to  the  questions  which  this  court  has  power  to  determine, 
they  may  be  summarily  disposed  of.  The  only  assignments  of  error 
other  than  those  respecting  the  construction  of  the  treaty  are  that 
the  court  erred  in  discharging  the  defendant,  that  it  erred  in  not 
ordering  him  back  into  the  custody  of  the  marshal,  and  that  it  erred 
in  not  dismissing  the  writ.  The  assignments  do  not  comply  with 
the  rule,  as  they  do  not  set  out  particularly  the  error  intended  to  be 
niged.  The  court  is  at  liberty,  however,  to  notice  a  "plain  error  not 
assigned."  The  more  important  of  the  errors  which  have  been 
urged  allege  defects  of  form  in  the  petition  which  might  have  been 
cnred  by  an  amendment  if  they  had  been  taken  in  the  court  below. 
They  do  not  appear  to  have  been  taken  there,  and  cannot  be  raised 
for  die  first  time  upon  appeal. 

There  certainly  is  no  '*plain  error"  in  the  case  to  justify  a  consid- 
eration of  questions  not  presented  by  the  assignments.  Except  for 
the  importance  of  the  decision  of  the  court  below  in  its  bearing 
upon  other  cases  which  may  arise  under  the  Chinese  exclusion  laws. 
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we  should  consider  it  to  be  our  duty  to  affirm  the  order  of  the  court 
below,  without  certifying  any  question  for  instructions  to  the  su- 
preme court;  but  it  is  so  desirable  in  the  public  interests  that  the 
error  of  construction,  if  there  was  one,  be  corrected  fwomptly,  that 
we  have  concluded  to  reserve  judgment,  and  certify  the  questioa  for 
instructions. 


MACMAfiAN  PHARMACAL  CO.  V.  DENVER  OHEMTCAL  MFG.  GOl 
(Circuit  Court  of  Appeals.  Eighth  Circuit.   December  16.  1901.) 

No.  1,672. 

1.  Tbadb-Harks— Cohiiom-Law  Right— How  Acquired. 

The  commoo-law  right  to  the  exchiBlve  use  of  a  word,  symbc^  or 
device  as  a  trade-mark  ia  not  glren  merely  by  Its  adoption  as  such,  but 
It  must  also  have  been  used  for  such  a  length  of  time,  and  under  such 
circumstances,  as  to  identify  the  goods  In  connection  with  which  It 
is  used  to  the  trade  as  those  of  a  particular  manufacturer  or  dealer 
as  distinguished  from  those  of  olAer  manufacturers  or  dealers. 

%.  Same— Necessity  op  Pdblic  Use. 

A  pharmacist  In  New  Yorb  City  for  20  years  made  and  sold  a  liquid 
preparation  for  use  by  dentists  under  the  name  of  "Macmaban's  Con- 
centrated (or  saturated)  Tincture,  Aeon  te,  with  Iodine."  After  that 
time  be  was  succeeded  by  a  corp.  ration  which  continued  to  make  and 
sell  the  preparation,  adding  to  the  above  designation  on  the  labels  the 
word  "Antiphlogistlne."  On  cnrds  and  circulars  It  was  desci'ibed  by 
the  name  "Macmalian'a  AntlpbloglRtlne,"  but  such  cards  or  circulars 
were  not  shown  to  have  been  distributed  to  any  extent,  and  the  prep- 
aration was  not  advertised  in  any  other  manner.  In  10  years  tbe  com- 
pany made  but  362  sales,  to  98  dlEfcrent  customers,  alm-.;Bt  ezclusively 
dentists,  who  purchased  for  their  own  use.  The  article  was  not  known  In 
the  market  generally,  nor  even  to  pharmacists  In  tbe  city.  Held,  that 
such  company  did  not  have  an  exclusive  right  to  the  use  of  tbe  word 
"AQtlpbloglstine**  as  a  trade-mark,  and  especially  as  against  another 
company  which  had  adopted  it,  without  knowledge  of  such  use  as  a  trade- 
mark, to  designate  a  plastic  preparation  not  adapted  to  tbe  tue  of  den- 
tists, but  intended  for  external  appllcatiou,  and  which,  during  a  num- 
ber of  years,  it  had  advertised  extensively,  and  In  whleb  It  had  built 
np  an  extensive  trade. 

8.  Samk— Transfer  4  BiLiTV—DisASBOCTATiON  yROM  Artict.k. 

A  trade-mark  Is  not  by  Itself  such  property  as  can  be  transferred, 
and  the  right  to  use  It  cannot  be  assl^^ned  except  as  incidental  to  the 
transfer  of  the  business  or  property  lu  connection  with  which  it  has 
been  used.  A  transfer  of  tbe  right  to  use  It  In  connection  with  a 
different  article,  or  one  of  a  different  manufacture,  would  result  in  de- 
ceiving the  public  as  to  the  article  or  its  origin,  which  it  Is  tiie  sole 
legitimate  purpose  of  a  trade-mark  to  provont.  and  a  transferee  will  not 
be  protected  In  such  use  by  a  court  of  equity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

In  the  year  1807  one  Thomas  J.  Macmahan,  a  druggist  of  New  York  CHty, 
prepared  a  liquid  mixture  of  tinctures  of  aconite  and  iodine  for  tbe  nae 
•C  dentists,  and  labeled  it  thus: 


"POISON. 
SaL  Tlnct  .Aconite  Root, 
with  Iodine. 
Pr^ured  Expressly  for  Dentists'  Use  by 
T.  J.  Macmahan. 
1S8  Sixth  Av..  bet  10th  &  Utb  Sts» 
New  Tork." 
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Macmahan*s  general  drag  bosloeas  consisted  of  th«  mannfacton  and 
sale  of  dental  preparations,  like  tootii  powder  and  month  irasb.  Be  car- 
ried on  ttiat  part  at  the  bnslness.  consisting  of  putting  up  and  s^Ing  llio 
above-mentioned  mixture,  in  a  very  small  way  under  the  name  "saturated" 
or  "concentrated  tincture  of  aconite  and  iodine,"  uatU  the  year  1890,  when 
he  sold  and  transferred  his  entire  business  to  the  appellant,  the  Macmahan 
Pbarniacal  Company,  a  ct  rporatlon  then  organized  In  New  York  by  him 
to  take  over  and  conduct  the  same.  He  at  once  became,  and  has  ever  since 
continued  to  be,  the  vice  president  treasurer,  and  general  manager  of  the 
corporation.  Between  December  27,  and  October  8,  1900.  when  a  new 
set  of  books  was  opened  by  the  corporation,  bis  private  sales  book  shows 
that  tight  sales  ot  the  mixture  In  question  were  made  by  him  and  noted 
on  his  sales  book  as  "Antlphlc^stine,"  which  word  he  claims  to  hare 
adopted  some  time  In  1889  as  his  trade-mark.  The  corporation  soon  made 
a  change  In  the  label  tor  the  mixture,  and  thereafter  employed  ttw  foUow- 
Ingi 

"POISON. 
MACMAHAN' 8 
Concentrated  Tlnct.  Aconite. 
WITH  lODINB. 
ANTIPRLOOI8TIHB. 

Prepared  Expressly  for  Denttefs  Use  by 

MACUAHAM  FHARMAOAL  Ca, 

No.  172  Sixth  Ave„  New  York." 

nils  mixture  was  put  up  In  oneK)unce  bottlee,  on  which  was  pasted  0ie 
label.  The  bnslness  done  by  the  corporation  between  1S90,  when  first  or- 
ganized, and  April,  1800,  when  Macmahan's  testimony  was  taken.  In  selling 
the  mixture  was  as  follows:  Total  number  of  sales,  3G2;  gross  amount  of 
sales,  $514,18;  total  number  of  customers,  98.  The  sales  were  made  almost 
exclusively  to  dentists  and  dental  supply  houses  In  New  York  City.  In  a 
very  few  Instances  they  were  made  on  the  prescription  of  general  practi- 
tioners for  other  purposes.  No  advertisement  of  the  mixture  In  question 
appears  ever  to  have  been  made  In  newspapers  or  Journals  of  the  day  by 
the  Uacmahsn  Company.  The  record  showo  that  It  had  a  business  card 
MM  follows: 

The  Macmahan  Pharmacal  Co., 

Manufacturing  Chemists, 

sou  PBOPBmras  or  ^ 

.  «.  "^"I^l^  -         142  Sixth  Avenue, 

■avdicap  Tooth  PowoSb.  ' 
■av  rAvoBBs,  A  icQvxD  Dnmraioa. 

MAOMAwun  New  York. 

AmvHiMiniim. 

—and  also  that  It  pr^red  at  different  times  between  1S90  and  1900  two 
circulars  which  were  employed  by  It  as  the  Interior  wrapper  of  the  bottles. 
These  circulars  gave  the  origin  and  history  of  the  mixture  and  some  of 
the  uses  to  which  it  might  be  put  end  each  had  a  heading,  in  large  Iett««, 
thns:  "Macmahan's  Antlphloglstine."  There  Is  some  proof  also  to  the 
^ect  that  the  company  had  letterheads,  billheads,  and  envelopes  substan- 
tially like  the  business  card,  but  when  they  were  tlrst  employed,  or  how 
long,  or  how  extensively,  they  were  used,  does  not  appear.  Accordingly, 
It  Is  safe  to  say  that  the  only  substantial  evidence  of  knowledge  on  the 
part  of  the  public  of  the  use  of  the  word  "Antlphloglstine"  by  the  Macma- 
han Company  Is  such  as  has  been  conveyed  to  It  by  the  label  last  referred 
to,  pasted  on  the  bottle  itself,  and  on  Its  outside  wrapper,  and  such  as  may 
hflTa  bean  dlsoorcnd  from  an  inflection  of  the  drcnlar  consmnUng  the 
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bisia«  wnpp«  Of  tbe  bottle.  In  connection  wHh  the  fact  that  98  different 

persona,  during  the  10  years  following  the  incorporation  of  the  company, 
porcbaaed  some  quantity  of  the  mixture,  presumably  wrapped  In  tbe  cir- 
cular. Tbe  evidence  in  relation  to  the  cord,  letterheads,  billheads,  and  en- 
velopes Is  80  unsatisfactory,  as  to  the  time  when  they  were  used,  tiiat  they 
are  of  no  substantial  value  as  evidence  of  knowledge  on  the  part  of  tbe 
public  of  their  contents.  On  the  other  band,  the  evidence  of  two  experi- 
enced pharmacists  of  New  Xork.  who  were  produced  by  the  Macmahan 
Company  as  witnesses  in  its  b^lf,  tends  to  show  that  Its  mixture  was 
not  known  among  the  pharmacists  of  New  York  by  tbe  name  of  "Antlpblo- 
glstlne,"  or  by  any  other  name,  and  that  tbe  preparation  known  there  by 
titat  name  was  one  made  by  the  Denver  Chemical  Manufacturing  Company, 
the  appellee.  This  last-named  company  was  organized  as  a  corporation  in 
1898,  and  immediately  engaged  in  business  at  the  city  of  Denver,  Colo.  It 
appears  from  the  record  that  between  tbe  years  1890  and  1893  oue  Dr. 
Sheets,  a  physician  of  Denver,  compounded  a  certain  medicinal  preparation, 
consisting  of  a  soft,  plastic,  antiseptic  dressing.  Intended  for  external  uae 
only.  Without  any  knowledge  that  the  word  "Antiptalogletine"  had  ever 
been  employed  by  Macmahan,  or  any  other  person,  as  a  trade>ourk  for  tbe 
sale  of  liquid  dentifrice,  or  any  oth^  article  of  merchandise.  Sheets  adopted 
tbe  word  as  his  trade-mark,  and  forthwith  used  It  in  connection  with  tbe 
sale  of  his  preparation.  Tbe  Denver  company  was  incorporated  for  the 
purpose  of  acquiring  the  right  to  manufacture  and  sell  the  preparation  of 
Dr.  Sheets,  as  he  had  done.  It  afterwards  acquired  the  same,  and  has  since 
then  carried  on  the  business  of  manufacturing  and  selling  that  preparation 
Boldy.  Prom  the  beginning,  the  Denver  company  advertised  It  extensively 
and  at  great  expense,  throughout  the  United  States,  Canada,  and  England, 
as  "Antiphloglstine."  The  sales  rapidly  Increased  from  year  to  year  from 
18M,  when  It  sold  3,621  pounds,  until  1900,  when  It  sold  138,950  pounds. 
In  April,  1895,  the  defendant  company  took  the  requisite  steps,  pursuant  to 
the  requirement  of  the  act  of  March  3.  1881  (21  Stat  502).  to  secure,  and 
did  secure,  registration  of  Its  trade-mark.  In  October,  189G,  this  company 
for  the  first  time  received  information  by  letter  from  the  Macmahan  Com- 
pany that  it  claimed  the  exclusive  right  to  the  use  of  the  word  "Antiphlo- 
glstine" as  its  trade-mark.  Dr.  John  Campbell  was  at  that  time  one  of  the 
largest  stockholders,  a  director,  and  for  nearly  five  years  bad  been  presi- 
dent, of  the  Denver  Company.  Id  1896  he  was  in  New  York  engaged  in 
prosecuting  Its  business  there  The  communication  from  tbe  Macmahan 
Company  was  referred  to  him  for  inquiry.  He  made  an  investigation,  and 
reported  to  his  company  that  Macmnhan's  preparation  was  a  liquid,  and 
not  at  all  like  the  plastic  compound  of  his  company,  that  it  was  used  ex- 
clusively by  dentists,  and  known  to  but  very  few,  and  that  there  was  no 
conflict  between  tbe  two  preparations.  Nothing  further  was  heard  from 
the  Macmahan  Company  until  October,  1897,  when  Macmahan  again  wrote, 
notifying  the  Denver  Company  of  bis  claim.  Some  ciirrespondence  ensued 
between  counsel  of  tbe  parties,  but  It  ended  In  February.  1806.  Soon  after 
that  some  disagreement  arose  between  Dr.  Campbell  and  tbe  officers  of  hla 
company,  which  resulted  In  his  severing  his  connection  wltb  the  eompftoy. 
resigning  as  an  officer  and  selling  out  bis  stock.  In  April,  1899,  Dr.  Camp- 
bell  entered  Into  a  written  contract  with  the  Macmahan  Company,  reciting 
'  that  that  company  had  been  "engaged  In  making  and  selling  a  medicinal 
preparation  intended  for  external  application  In  liquid  form"  under  the 
name  "Antiphloglstine,"  and  that  Dr.  Campbdl  had  "devised,  and  Is  about 
to  manufacture  and  sell,  a  medicinal  preparation,  not  In  liquid  form,  for 
external  use,  which  he  desires  to  make  and  sell  under  tbe  said  name  'Anti- 
phloglstine,' "  and  conclndlng  with  an  agreement  conferring  upon  Campbell 
tbe  right  to  use  tbe  word  "Antiphloglstine"  to  designate  bis  preparation, 
with  a  covenant  on  tbe  part  of  the  Macmahan  Company  not  to  sue  Qtmp- 
bell  for  such  use,  but  obligating  Campbell  to  pay  5  per  cent,  of  his  gross 
sales  to  the  Macmahan  Company  as  a  license  fee  for  the  privilege  of  using 
tbe  word.  This  agreement  also  contained  a  provision  as  follows:  "Plftii. 
Upon  being  requested  so  to  do,  and  upon  being  duly  indemnified  for  all 
expenses,  costs,  and  charges  which  it  may  Incur,  the  party  of  the  first  part 
[tbe  Macmahan  Company],  Its  successors  or  assigns,  shall  lotng  such  sulta^ 
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actions  at  law,  or  take  sucb  other  proceedlngB  as  the  party  of  the  Bccond 
part  [CtampbeU}  or  hts  aseigns  sbsll  desire,  to  prevent  the  use  of  said  word 
•Antlphlogistintf  any  other  person  or  persons,  In  or  about  the  sale  of 
anj  medicinal  preparation."  Shortiy  afterwards  Campbell  requested  the 
Uacmahan  Company  to  Institute  this  suit,  and  It  was  accordingly  done,  in 
tbe  name  of  the  Macmahan  Company  as  complainant,  but  at  the  exiwose 
and  for  the  benefit  of  Dr.  Campbell,  pursuant  to  the  aforesaid  agreement 
The  general  object  and  purpose  of  the  suit  was  to  enjoin  the  Denver  Com- 
pany,  defendant  below,  from  using  the  word  "Antipblogistlne"  In  conueo- 
tlon  with  the  sale  of  Its  compound,  on  the  ground  that  the  Macmahan  Com- 
pany bad  the  exclusiTe  right  thereto  as  a  trade-mark.  In  due  course  of 
time  it  was  brougbt  on  for  a  hearing  on  the  facts,  as  hereinbefore  sub- 
stantially narrated,  and  resulted  in  a  decree  dismissing  the  bin.  The  sub- 
stantial eiTor  assigned  Is  that  the  clrcutt  court  erred  in  refusing  to  enjoin 
the  defendant  as  prayed,  for  the  reason,  as  Is  claimed,  that  the  cumplaln- 
ant  had  acquired  the  ezcIuslTe  use  of  the  word  "Antipblogistlne"  as  a  trade- 
mark for  Ita  mixture. 

LTsandcr  Hill,  for  appellant. 

Edmund  Wetmore  (William  G.  Edwards,  on  the  brieOf  ioT  appellee. 

Before  SANBORN  and  THAYER,  Circtiit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  is  an  action  to  restrain  the  alleged  infringement  of  a  specific 
trade-mark.  No  claim  is  made  that  defendant's  goods  are  so  put 
upon  the  market  as  to  induce  or  tend  to  induce  purchasers  to  buy 
them  as  and  for  the  goods  of  complainant.  In  fact  the  packages 
containing  them  are  so  dissimilar  in  character,  size,  dressing,  and 
display  from  the  complainant's  packages  that  it  is  impossible  that 
any  person  could  be  deceived  with  respect  to  them,  or  that  de- 
iendsmt  could  palm  off  its  goods  as  and  for  those  of  ccunplainant ; 
and  no  claim  is  made  that  defendant  adopted  the  word  '*AntiphIogis- 
tine"  as  its  trade-mark  with  any  knowledge  that  complainant  or 
its  predecessor  had  ever  either  adopted  or  used  the  same  for  any 
purpose  whatsoever.  No  question,  therefore,  of  fraudulent  purpose 
or  intent  on  the  part  of  the  defendant  to  circumvent  the  complain- 
ant or  deceive  the  public  is  raised  by  this  record. 

Defendant  concedes  that  it  has  made  use  of  the  word  as  its  trade- 
mark  continuously  and  extensively  from  and  after  X893  to  the  pres- 
ent time,  and  claims  that  it  has  a  legal  right  to  continue  so  doing. 
It  contends  that  complainant  never  acquired  the  exclusive  right  to 
the  use  of  the  word  at  all,  and  if  it  did  that  it  was  limited  to  use 
upon  that  particular  class  of  merchandise  known  as  "liquid  denti- 
frice," with  which  alone  it  was  associated. 

The  right  to  a  trade-mark  at  common  law,  independent  of  the 
registration  statute,  is  not  created  by  invention  or  priority  of  adop- 
tion alone.  A  word,  symbol,  or  device,  to  be  a  valid  trade-mark 
auistitutin|f  a  ri|;ht  of  property,  must  have  been  used  by  the  owner 
in  connection  with  the  sale  of  his  goods  for  such  length  of  time, 
and  under  such  circumstances,  as  indicates  to  the  tnule  that  the 
goods  in  connection  with  which  it  appears  are  his  goods,  as  dis- 
tinguished from  those  of  other  manufacturers  or  dealers.  The  mere 
adoption  of  such  word,  symbol,  or  device,  unaccompanied  by  such 
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a  use,  is  not  sufficient  to  create  an  exclusive  right  thereto.  Mr. 
Justice  Clifford  in  the  leading  case  of  McLein  v.  Fleming,  96  U. 
S.  245,  251,  24  L.  Ed.  828,  831,  expresses  the  rule  thus: 

"Where,  therefore,  a  party  has  been  In  the  habit  of  stanqiing  bla  gockls 
with  a  particular  mark  or  brand,  so  that  the  purchasers  of  bis  goods,  bear- 
ing that  mark  or  brand,  know  them  to  be  of  hiR  manufacture,  no  other 
manufacturer  hae  a  right  to  adopt  the  enme  stamp." 

In  the  Trade-Mark  Cases,  100  U.  S.  82,  94,  25  L.  Ed.  550,  552, 
Mr.  Justice  Miller,  speaking  for  the  court,  says: 

"The  ordinary  trade-mark  has  no  necessary  relation  to  Invention  or  dis- 
covery. The  trade-mark  recognized  by  tiie  common  law  Is  generally  tbo 
growth  of  a  considerable  period  of  nse,  rather  than  a.  sudden  Invention. 
•  •  •  At  common  law  the  acluslve  right  to  It  grows  out  of  its  use.  and 
not  Its  mere  adoption." 

In  the  case  of  Levy  v.  Waitt  (decided  by  the  circuit  court  of  ap- 
peals for  tiie  First  circuit)  10  C.  C.  A.  227,  61  Fed.  1008,  loii,  25 
L.  R.  A.  190,  in  a  case  somewhat  analogous  to  that  now  before 
us,  it  is  said: 

"It  seems  to  have  been  assumed  in  the  discnsslona  of  this  case  that  the 
common-law  right  to  a  trade-mark  comes  more  from  selection  or  discovery 
tlian  from  actual  occupation  of  the  market  •  •  *  But  this  Is  not  the 
law.  The  right  to  a  trade-mark  at  common  law  must  not  be  contused,  as 
It  too  frequently  Is,  with  the  prima  facie  right  e^cistlng  uiidw  registi'atlon 
statutes.  It  arises  to  such  a  limited  extent  from  the  mere  matter  of  selec- 
tion or  discovery  of  the  name  or  symbol  used  that  this  may  be  of  trivial 
consequence." 

The  court  then  adopts  the  language  employed  by  Vice  Chancellor 
Sir  W.  Page  Wood  in  Collins  Co.  v.  Brown,  3  Kay  &  J.  423,  as  a 
good  compendium  of  tjie  common  law  of  trade-mark,  as  follows: 

"The  simple  question  in  these  cases  Is,  has  the  plaintiff,  by  the  appropria- 
tion of  a  particular  mark,  fixed  lo  the  market  where  his  goods  are  sold  a 
conviction  that  the  sooia  so  marked  were  maunCacturcd  by  bimf 

In  the  case  of  McAndrew  v.  Bassett,  4  De  Gex,  J.  &  S.  380,  386, 
Lord  Westbury  states  that  property  in  words  stamped  upon  a  vend- 
ible article  exists  when  *'the  article  goes  into  the  market  so  stamped, 
and  there  obtains  acceptance  and  reputation,  whereby  the  stamp 
gets  currency  as  an  indication  of  superior  quahty,  or  some  other 
circumstance  which  renders  the  article  so  stamped  acceptable  to 
the  public."  To  the  same  eflect  are  the  following  cases:  George 
V.  Smith  (C.  C.^  52  Fed.  830;  Tetlow  v.  Tappan  (C.  C)  85  Fed. 
774;  Hygtsia  Distilled  Water  Co.  v.  Hygeia  Ice  Co.,  70  Conn.  51^ 
533,  40  Atl.  534. 

According  to  the  rule  hereinbefore  announced,  the  present  case 
must  be  decided  by  answering  the  following  question:  Did  the 
complainant  make  such  use  of  the  word  "Antiphlogistine"  in  con- 
nection with  its  medicinal  preparation  as  to  cause  it  to  be  known 
and  recognized  in  the  market  by  that  word?  For  a  period  of  over 
20  years,  beginning  in  1867,  the  preparation  in  question  had  been 
sold  and  known  (i!  at  all)  by  the  name  "Saturated"  or  **Concen- 
trated  Tincture  of  Aconite  and  Iodine,  Prepared  *  *  •  by  T. 
J.  Macmahan."  Afterwards,  at  about  the  time  6f  the  formation  of 
the  complainant  corporation  in  1890,  the  word  "Antiphlogistine" 
first  aj^eared  on  the  label,  but  it  then,  and  continuously  thereafter. 
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appeared  immediately  and  prominently  associated  with  the  name  of 
the  discoverer  of  the  preparation^  the  person  who  had  been  handling 
it  and  selling  it  for  a  period  of  20  years  theretofore.  In  that  label 
the  attractive  and  suggestive  feature  is  the  old  word  "Macmahan's." 
There  was  apparently  a  purpose  manifested  by  the  new  corporation 
to  continue  the  name  by  which  the  preparation  had  been  so  long 
known,  and,  accordingly,  the  label  reads  "Macmahan's  Concentrated 
Tincture  of  Aconite,  with  Iodine.  Antiphlogistine."  Obviously  the 
word  "Macmahan's"  was  intended  to  be  a  catchword  descriptive 
of  the  preparation;  otherwise  there  would  have  been  no  necessity 
for  using  it  at  all.  It  was  not  thereby  intended  to  indicate  that  the 
preparation  was  manufactured  by  the  Macmahan  Pharmacal  Com- 
pany, because  that  fact  is  explicitly  stated  at  the  bottom  ot  the 
label.  The  only  two  circulars  shown  b^  the  proof  ever  to  have 
been  published  by  complainant  bear  a  sinking  heavy-leaded  caption, 
not  "Antiphlogistine,"  but  "Macmahan's  Antiphlogistine."  The 
business  card,  billheads,  letterheads,  and  envelopes  also  show  that 
complainant  was  not  content  to  describe  its  preparation  as  "An- 
tiphlogistine" alone,  but  each  and  all  of  them  have  the  forerunner 
"Macmahan's."  For  the  reasons  appearing  in  the  statement  of  the 
case  to  the  effect  that  there  is  no  evidence  as  to  when,  or  how  long, 
or  how  extensively  the  business  cards,  billheads,  letterheads,  and 
envelopes  were  used,  they  afford  no  substantial  evidence  of  the 
existence  of  the  trade-mark  prior  to  its  adoption  by  the  defendant, 
but  they  nevertheless  evince  a  consistent  attitude  on  the  part  of 
complamant  to  maks  the  word  "Macmahan's"  a  part  of  its  trade- 
mark From  the  foregoing,  wc  can  readily  understand  that  the 
ciecoy  prescriptions  shown  to  have  been  sent  to  old-established 
pharmacists  In  Nev.-  Yo'-k,  calling  for  "Antiphlo^stine"  alone,  short- 
ly befoi=  tha  evidence  was  taken  in  this  case,  were  not  filled  by 
using  "Macmahan's  Antiphlogistine."  The  pharmacists  did  not  rec- 
ogiiize  the  word  "Antiphlogistine"  as  complainant's  brand.  Not 
only  sc,  but  the  limited  sales  of  the  preparation  by  any  name  in- 
dicate an  unfamiliarity  with  it  certainly  as  "Antiphlogistine."  Ninety- 
e'ght  differei.t  persons  only  inquired  for  it  during  the  decade  fol- 
lowing the  supposed  adoption  of  the  trade-mark  in  question,  and 
tbe  aggregate  amount  paid  by  them  for  all  the  purchases  made 
amounted  to  the  sum  of  $514.18  only.  There  is  no  evidence  in 
the  record  showing  that  complainant's  preparation  was  kept  in  drug 
stores  generally  for  sale.  On  the  contrary,  the  only  fair  inference 
from  all  the  evidence  is  that  it  was  manufactured  in  very  small 
quantities,  kept  for  sale  exclusively  by  complainant,  advertised,  little 
if  any,  sold  infrequently  and  in  small  quantities,  and  most  generally 
to  dentists  located  in  near  proximity  to  complainant's  drug  store, 
unknown  to  the  trade  generally  by  any  name,  and  when  known  in 
the  region  where  sold  it  was  not  known  as  "Antiphlogistine"  but 
"Macmahan's  Antiphlogistine."  Such  being  the  evidence,  we  are 
of  opinion  that  complainant's  mixture  had  obtained  no  such  ac- 
ceptance or  reputation  in  the  trade  under  the  name  "Antiphlogistine" 
as  to  confer  upon  complainant  a  right  of  property  in  that  word 
alone.  The  test  laid  tlown  by  the  supreme  court,  in  cases  supra, 
is  not  met.   The  use  was  not  sufficient  to  ripen  into  a  right  of 
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property.  The  mark  "Antiphlogistine"  on  any  package  would  not 
have  been  recognized  by  the  trade  as  evidence  of  its  origin,  or  as 
an  indication  of  complainant's  ownership.  It  follows  that  defend- 
ant's large  and  prosperous  business,  itinocentl;^  and  at  great  ex- 
pense organized  and  developed  by  the  use  of  this  same  word  under 
the  circumstances  shown  by  the  proof,  cannot  be  destroyed  on 
complainant's  claim  of  a  superior  right  thereto. 

The  question  was  much  argued^  by  counsel  whether  the  liquid 
dentifrice  of  complainant  prepared  and  offered  for  sale  in  small  bot- 
tles is  of  the  same  class  of  merchandise  as  the  plastic  compound  o£ 
defendant,  prepared  and  offered  for  sale  in  tin  cans.  It  is  true  both 
of  them  are  intended,  in  a  general  sense,  to  reduce  inflammation, 
but  complainant's  is  practically  a  dental  remedy,  employed  almost 
exclusively  in  connection  with,  the  teeth,  while  the  defendant's  is 
a  general  remedy,  inapplicable  to  the  use  of  dentists,  but  intended 
for  and  solely  applicable  to  external  use  as  a  substitute  for  ordinary 
poultices,  blisters,  and  counterirritants.  It  is  conceded  that  if  these 
were  different  classes  of  merchandise,  within  the  accepted  meaning 
of  those  words,  in  their  relation  to  trade-mark,  then  each  party 
might  adopt  and  use  -the  same  trade-mark,  as  there  would  be  no 
danger  of  confusion  resulting  therefrom.  We,  however,  do  not 
deem  it  necessary  for  the  disposition  of  this  case  to  pass  upon  the 
main  question  so  argued.  We  feel,  however,  constrained  to  say 
this  much,  that,  in  our  opinion,  the  complainant,  by  undertaking  to 
sell  the  right  to  use  the  word  in  question  to  Dr.  Campbell  for  his 
use  in  handling  plastic  compounds,  evinced  an  intention  to  abandon 
its  claim  to  the  trad&-mark,  except  in  connection  with  its  liquid 
preparation,  and  cannot  claim  in  a  court  of  equity  that  it  does  not 
belong  to  a  separate  class  of  plastic  compounds,  or  that  it  will  be 
damaged  by  defendant's  use  of  the  same  word  in  connection  with 
its  plastic  compound.  In  fact  the  complainant  is  making  .no  such 
claim.  This  suit  is  {H'osecuted  by  Dr.  Campbell,  not  for  complain- 
ant's benefit,  but  lor  his  own.  He  was  a  prominent  executive  of- 
ficer, and  largely  interested  in  defendant  corporation,  had  participated 
in  the  early  and  continued  struggles  of  the  company  to  secure  a 
trade  for  its  compound,  had  necessarily  known  and  approved  of  the 
large  outlays  of  money  for  advertising  it  as  "Antiphlogistine,"  and 
had  on  behalf  of  his  company  investigated  complainant's  claim,  and 
pronounced  it  invalid.  For  reasons  unexplained,  he  afterwards  sold 
his  stock,  resigned  his  position  as  an  ofHcer  of  the  defendant  com- 
pany, made  the  contract  referred  to  with  complainant,  and  caused  this 
suit  to  be  instituted.  The  main  purpose  of  the  contract  was  to  trans- 
fer from  complainant  company  to  Dr.  Campbell  the  right  to  use 
the  word  "Antiphlogistine"  as  a  trade-mark  for  his  preparation, 
which,  by  agreement,  was  not  to  be  in  "liquid  form."  There  was 
no  transfer  to  him  of  complainant's  business,  or  any  part  of  it,  and 
no  license  to  operate  at  complainant's  place  of  business.  The  sole 
purpose  was  to  separate  what  complainant  called  its  trade-maric, 
reserving  to  itself  the  right  to  use  it  on  its  preparation  in  liquid  fona, 
and  transferring  it  to  Dr.  Campbell  for  ms  use  on  preparation  not 
in  liquid  form.  This  contract  betrays  a  false  conception  of  the 
character  of  trade-mark  property.   A  trade-mark  cannot  be  assigned. 
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or  its  use  licensed,  except  as  incidental  to  a  transfer  of  the  business 
or  property  in  connection  with  which  it  has  been  used.  An  assign- 
ment or  license  without  such  a  transfer  is  totally  inconsistent  with 
the  theory  upon  which  the  value  of  a  trade-mark  depends  and  its 
appropriation  b^  an  individual  is  permitted.  The  essential  value 
of  a  trade^mark  is  that  it  identifies  to  the  trade  the  merchandise  upon 
which  it  appears  as  of  a  certain  origin,  or  as  the  property  of  a  cer- 
tain person.  When  its  use  has  been  extensive  enough  to  accom- 
plish that  purpose,  and  not  till  then,  it  becomes  property,  and  when 
it  so  becomes  property  it  is  valuable  for  two  purposes:  (i)  As  an 
attractive  sign  manual  of  the  owner,  facilitating  his  business  by  its 
use ;  (2)  as  a  guaranty  against  deception  of  the  public.  By  familiar- 
ity with  the  trade-mark  attached  to  the  owner's  merchandise,  pur- 
chasers are  enabled  to  buy  what  they  desire,  and  are  thereby  pro- 
tected against  imposition  and  fraud.  Disassociated  from  merchan- 
dise to  which  it  properly  appertains,  it  lacks  the  essential  character- 
istics which  alone  give  it  value,  and  becomes  a  false  and  deceitful 
designation.  It  is  not  by  itself  such  property  as  may  be  transferred. 
Browne,  Trade-Marks  (2d  Ed.)  §  363 ;  Heinisch's  Sons  Co.  v.  Baker 
rC.  C.)  86  Fed,  765 ;  Kidd  v.  Johnson,  100  U.  S.  617, 620, 25  h-  Ed,  769. 
To  sustain  complainant's  contention  in  this  case  would,  in  effect, 
permit  Dr.  Campbell  to  commence  a  new  business  irl  1899,  with  which 
he  had  theretofore  in  no  manner  been  associated,  and,  on  complain- 
ant's theory  of  its  own  exclusive  right  thereto,  to  falsely  certify 
to  the  public  that  the  merchandise  manufactured  and  sold  by  him 
was  in  fact  manufactured  and  sold  by  complainant.  Not  only  this, 
but  it  would  enable  Dr.  Campbell  to  antagonize  the  defendant's  right 
to  use  the  trade-mark  which  he  himself  had  for  six  years  recognized 
as  valid  and  had  encouraged  the  defendant  to  expend  large  sums 
of  money  in  perfecting  and  establishing  a  business  under  its  supposed 
protection.  The  language  employed  by  the  supreme  court  of  the 
United  States  in  Medicine  Co.  v.  Wood,  io8  U.  S.  218,  223,  227,  2 
Sup.  Ct.  436,  439,  442,  27  L.  Ed.  706,  708,  709,  is  so  apposite  to  the 
situation  disclosed  by  this  record  that  we  cannot  refrain  from  quot- 
ing it. 

one  afflxea  to  goods  ot  bla  own  manufactnra  stgns  or  marks  which 
Indicate  that  tbey  are  the  mannfactare  of  others,  he  ts  deceiving  the  public 
and  attemptiDK  to  pass  upon  them  rooAb  as  poBsesRlng  a  quality  and  merit 
which  another's  skill  has  glren  to  »imt]nr  artlclee.  and  which  hia  own  man- 
ufacture does  not  possesB,  In  tbe  estimtitlou  ot  purchasers.  «  *  *  Those 
who  come  into  a  court  of  equity,  seeking  equity,  must  come  with  pure 
htods  and  a  pure  conscience.  If  they  claim  relief  a^alnBt  the  fmuda  of 
others,  tbey  must  tbemselves  be  free  from  the  Imputation.  If  the  sales 
made  by  the  plaintiff  and  his  firm  are  efTected.  or  sought  to  be,  by  misrep- 
resentation and  falsehood,  they  cannot  be  listened  to  when  they  complain 
tbat.  by  the  fraudulent  rivalry  of  others,  their  own  taiudnleut  profits  sre 
dhnlnl"  jed  An  excluslTe  privilege  for  decehing  the  public  Is  assuredly 
sot  <me  that  a  court  of  equity  can  be  required  to  aid  or  sanction.  To  do 
M  would  be  to  forfeit  Its  name  and  character." 

The  foregoing  quotations  are  alone  applicable  on  the  fundamental 
theory  of  the  complainant  in  this  case,  namely,  that  it  had  made  such 
ose  of  the  word  "Antiphlogistine"  as  its  trade-mark  that  the  public 
recognized  it,  when  found  on  any  packages  either  of  liquid  or  plastic 
medicinal  preparations,  as  convincing  evidence  that  they  were  put  up 
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by  complainant  company.  On  that  theory,  Dr.  Campbell's  use  of 
the  mark  on  bis  preparations  would  be  such  a  flagrant  imposition 
upon  the  pablic  that  no  court  of  equity  would  permit,  much  less  fa- 
cilitate, it. 

We  are  of  opinion,  for  the  reasons  hereinbefore  stated,  that  com- 
plainant never  acquired  any  right  of  property  in  the  word  "Anti- 
phlogistine"  as  a  trade-mark,  and,  if  it  had,  that  the  business  arrange- 
ment made  with  Dr.  Campbell  forfeited  all  right  to  the  equitable  relief 
prayed  for  in  this  action. 

Other  interesting  questions  arising  in  this  case  were  argued  at  the 
bar,  but  in  the  view  we  have  taken  of  the  propositions  already  dis- 
cussed it  becomes  unnecessary  to  express  our  views  concerning 
them. 

The  decree  of  the  circuit  court  dismissing  the  bill  was  undoubt- 
edly correct,  and  is  accordingly  affirmed. 


KOTHOHILD  t.  MEMPHIS  &  a  R.  00.  et  aL 
(Circuit  Court  of  Appeals,  Slxtb  Circuit  February  10.  1002.) 


L  RAniROAD— CoRPORATioNB— BrocisnoLDEits  —  Tenants  iit  Common Tbusv 
Relation— JcDiciAL  Sale— Pdrghabk  ov  I'RorEiiTT. 

Where  a  stocklioWer  of  a  railroad  corporation,  thongh  owning  a  ma- 
jority of  the  stock,  does  not  actually  control  the  affairs  of  the  com- 
pany for  his  own  benefit  and  to  the  prejudice  of  the  minority  stock- 
holders, he  does  not  occupy  a  trust  relation  towards  tlieoi,  and,  as  they 
are  not  tenants  In  comoion,  he  may  purch.ijse  the  property  of  the  cor- 
poration at  a  judicial  sale  for  his  own  benefit.  It  there  be  no  actual 
fraud. 

X  Bahb— Action  to  Avoid  8alk— liAcuaa 

Where  the  minority  stockholders  of  a  railroad  made  no  objection  to 
a  Judicial  sale  of  the  property  to  the  majority  stockholder  and  no  effort 
to  protect  themselves  for  17  mduths,  and  until  the  purchaser  had  ex- 
pended large  sums  in  the  payment  of  debts  and  ImproTement  of  the 
pro[>erty,  an  action  to  avoid  the  sale  was  then  too  late. 

t.  Samk— PuBCHASE  nv  AxoTitF.K  Road— PowEn  TO  Hoi-D— Right  TO  Qitbstion. 
Where  at  n  judicial  sale  of  a  Tennessee  railroad  It  was  purchased  bj* 
a  railroad  company  incorporated  In  Virginia,  which  had  filed  its  char- 
ter in  Tennessee,  and  was  authorized  to  make  the  purchase  und«r  Acts 
Tenn.  1881,  e.  9,  g  2,  providing  that  a  railroad  may  acquire  another 
road  by  purchase,  after  the  sale  Is  confirmed  and  tlUe  vested  In  the 
purcliaser,  the  state  alone  can  question  the  purchaser's  power  to  holA 
such  title. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

A  bill  was  filed  In  the  circuit  court  for  the  Western  district  of  Tennessee 
by  the  complainant  who  is  a  stockholder  in  the  Memphis  &  Charleston 
Railroad  Company,  on  behalf  of  himself  and  all  other  stockholders  desir- 
ing to  liecome  parties  complainant,  against  the  Memphis  &  Charleston  Rail- 
road Company  and  the  Southern  Railway  Company.  The  purpose  of  the 
bill  is  to  have  the  title  of  the  Southern  Railway  Company  to  the  property 
and  franchises  of  the  Memphis  &  Charleston  Railroad  Company,  purchased 
at  a  foreclosure  sale,  declared  to  be  held  to  trust  for  the  benefit  of  the 
shareholders  of  the  Memphis  &  Charleston  Railroad  Company.  The  bill 
states:  That  in  January,  1S92,  nearly  If  not  all  of  the  lines  of  the  Soutliem 
Hallway  Company  In  the  state  of  Tenuessee  were  owned  and  operated  Iqr 
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tht  Baet  Tennessee,  Vli^nla  &  Qeorgfa  Railway  Oompany.  That  said  last- 
named  corp(.rat.lon  owned  as  Its  main  line  a  railway  extending  from  Olutta- 
Dooga,  Tean,,  Tla  Uorrlstown,  to  Paint  Bock,  N.  C,  wliere  It  connected  with 
tlie  lines  of  railroad  forming  the  Blchmond  &  Danville  Railroad  system,  and 
snch  main  line  famished  said  Memphis  &  Charleston  Railroad  at  Chatta- 
nooga Its  main  conoectlon  and  cntlet  for  tlie  business  of  the  Mississippi 
TaUey  and  beyond,  which  It  received  at  Memphis.  In  addition  thereto, 
prior  to  said  1st  of  January,  1862,  said  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  had  acquired  and  owned  106,2<i4  shares  of  the  capital 
stock  of  the  Memplils  &  Charleston  Railroad  Company,  the  same  being  a 
majority  of  all  Its  shares.  By  means  of  snch  ownership  said  East  Ten- 
nessee, Virginia  A  Georgia  Railway  Company  controlled  said  Memphis  & 
Charleston  Railroad  Company.  It  elected  its  board  of  directors,  a  majority 
of  whom  were  officers  and  directors  of  said  Tennessee  company.  Its  oper> 
ating  and  traffic  departments  were  nnder  the  control  of  the  same  persons, 
who  were  In  coDtroI  of  the  operating  and  traffic  departments  of  the  East 
Tennessee,  Virginia  &  Geor^a  Railway  Company,  and  It  was  entirely  snb- 
ordlnated  to  said  Bast  Tennessee,  Virginia  &  Georgia  Ballway  Company, 
and  nnder  Its  control  as  a  part  of  its  system.  That  said  East  Tennessee, 
Virginia  &  Gieorgia  Railway  Company,  through  the  ownership  of  large 
blocks  of  Its  stock,  was  closely  allied  with  the  Richmond  &  West  Point 
Terminal  Railway  &  Warehonse  Company,  having  a  majority  of  Its  direct- 
ors In  said  last-mentioned  company.  And  It  alleges:  That  said  last-men- 
tioned company  owned  all  of  the  capital  stock  except  22  shares  of  the  Rich- 
mond &  I>anTilIe  Railroad  Company,  and  that  during  the  mouth  of  July, 
1892,  said  Richmond  &  West  Point  Terminnl  Railway  &  Wareliouse  Com- 
pany. BPid  Richmond  &  Danville  Railroad  Company,  said  East  Tennessee. 
VIrgl!ila  &  Georgia  Riilwf.y  Company,  and  tlie  Memphis  &  Clmrlei^ton  Rail- 
road Company  were  put  into  the  hands  of  receivers  in  the  several'  United 
Stains  circuit  courts  having  jurisdiction.  That  at  the  time  the  various  bills 
wer-!  filed  the  complainant  in  the  suit  against  the  Memphis  &  Charleston 
ilaiircd  Company  was  the  clialnoan  of  the  board  of  directors  of  the  East 
Tennes.~.ee,  Virginia  &  Georgia  Railway  Company,  and  filed  the  bill  as  a 
<TedI*^or  In  behalf  of  himself  and  all  other  creditors  and  stocltholders.  That 
tTii  rerelTeis  took  possession  without  resistance  to  their  appointments,  and 
♦iiat  snbsequentiy.  on  the  25th  of  November,  1893,  the  Central  Trust  Com- 
pany of  N^w  York  filed  its  bill  against  tlie  Memphis  &  Charleston  Railroad 
Compury  In  the  same  court  in  which  the  receivers  were  appointed  to  fore- 
cloce  a  mortgage  secarlng  an  issue  of  fl,OOO.O0O  of  bonds,  claiming  defanlt 
la  the  payment  of  Interest  On  the  25th  of  August  1806.  the  Farmws' 
Loan  &  Trust  Company  likewise  Sled  In  said  court  Its  bill  to  foreclose  a 
mortage  executed  by  the  iMemphls  &  Charleston  Railroad  Company  to  se- 
cure an  issue  of  52,294,000  of  bonds.  That,  In  order  to  reorganize  and  bring 
an  of  the  railroad  companies  hereinbefore  mentioned  under  the  ownership 
and  control  of  one  corporation,  a  committee  was  appointed,  who  had  in- 
corporated, under  the  laws  nf  Virginia,  the  Southern  Railway  Company, 
with  authority  to  receive,  hold,  and  operate  the  properties  Intended  to  be 
acqnired.  Under  the  sale  of  the  property  of  the  East  Tennessee,  Virginia 
ft  Georgia  Railway  Company  the  Southern  Railway  Company,  with  tlielr 
other  assets,  acquired  the  106,264  shares  of  the  stock  of  the  Memphis  & 
Oiarleston  Railroad  Company,  above  mentioned.  This  sale  was  duly  con- 
firmed on  the  l-4th  of  July,  1894,  and  the  bill  alleges  that  the  Southern 
Railway  Company  has  ever  since  owned  snld  stoclt,  and  thereby  controls 
the  rorporate  action  of  the  Memphis  &  Charleston  Railroad  Company,  oc- 
cupying a  trust  relation  to  the  minority  stnckholders.  and  could  take  no 
action  in  regard  to  the  Memphis  &  Charleston  Railroad  Company  or  Its  prop- 
erty, except  as  trustee  for  the  equal  benefit  of  Itself  and  all  Its  fellow 
stockholders  therein;  that  the  Southern  Railway  Company,  being  In  the 
position  of  a  tenant  In  common  with  the  other  stockholders,  set  about 
acquiring  the  property  of  the  Memphis  &  Charleston  Railroad  Company  for 
Its  own  Qse,  to  wipe  out  the  Interest  of  the  minority  stockholders  therein: 
and  that  if  the  Southern  Ittillway  Company  had  used  Its  power  as  a  ma- 
jority stockholder  for  the  purpose  of  having  the  Memphis  &  Charleston 
Railroad  Company  refund  its  debt  at  a  lower  rate  of  Interest,  and  operate 
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Its  property  to  the  best  advaotage.  said  railroad  company  coald  hare  sared 
to  tbe  stockholders  a  large  part  of  the  face  value  of  tlielr  stock.  Bat  the 
bill  alleges  that  iostead  of  so  doing,  the  Southero  Railway  Company  en- 
tered Into  an  agreement,  for  its  own  benefit,  with  the  holders  of  the  seca- 
dti^s  of  the  Memphis  &  Charleston  KaUroad  Company  to  hare  the  property 
■old  and  bought  in  by  tbe  Soutbem  Railway  Company;  tliat  to  carry  ont 
tbls  plan  the  Southern  Uallway  Company,  instead  of  operating  Its  lines  In 
a  way  calculated  to  promote  the  buslnesa  of  said  Memphis  &  Charleston 
Railroad  Company,  which  was  depeudeut  thereon,  and  although  such  man- 
ner of  operation  would  have  been  to  the  interest  of  the  business  of  the 
Southern  Railway  Company  as  a  common  carrier,  it  so  operated  Its  other 
lines  as  to  decrease  the  earnings  of  the  Memphis  &  Charleston  Railroad 
Company,  and  cut  it  off  from  business,  and  seriously  embarass  the  opera- 
tions of  its  receivers,  which  conduct  was  for  the  sole  purpose  of  decreas- 
ing the  value  of  the  Memphis  &  Charl^ton  Railroad  so  that  It  could  be 
obtained  at  the  lowest  possible  price;  that  while  the  Memphis  &  Charleston 
Railroad  was  in  the  hands  of  receivers,  althongh  Its  earnings  were  sulQ- 
cient  to  have  paid  aud  kept  down  the  interest  on  the  mortgage  bonds  and 
prevCTted  the  maturity  thereof,  said  earnings  wwe  used  by  the  receivers 
at  the  instance  of  the  parties  controlling  the  East  Tennessee,  Virginia  Sc 
Georgia  Railway  Company,  and  afterwards  the  Southern  Railway  Company, 
to  thoroughly  repair  and  put  in  use  said  Memphis  Se  Charleston  Railroad, 
and  the  charges  were,  in  the  main,  reported  as  oi>erating  expenses,  so  as 
not  only  to  greatly  enhance  the  Intrinsic  value  of  the  property,  but  at  the 
same  time  to.  create  the  Impression  that  its  earning  capacity  had  greatly 
diminished,  and  also  to  suffer  its  bonded  debt  to  become  entirely  in  default; 
that  a  decree  of  foreclosure  In  the  suit  wherein  the  Central  Trust  Company 
of  New  York  was  complainant  was  entered,  under  which  the  property  of 
the  Memphis  &  Charleston  Railroad  Company  was  sold  on  the  2Gt.\\  of 
February,  1898,  and  the  property  was  purchased  by  the  Southern  Railway 
Company  for  $2,500,000,  the  upaet  price  named  in  the  decree,  and,  said  sale 
being  confirmed  by  the  court,  the  Southern  Railway  Company  became  the 
owner  of  the  said  Memphis  &  Gharleaton  Railroad  and  all  its  property  anA 
franchisee.  Tbe  bill  sets  ont  that  the  Southern  Railway  Company,  being  In- 
corporated under  the  laws  of  the  state  of  Virginia,  has  no  power  to  operate 
tbe  Memphte  &  Charleston  Railroad,  nor  to  own  Its  stock;  that  the  Memphla 
&  Charleston  Railroad  does  nut  connect  with  any  line  of  railroad  owned  by 
the  Southern  Railway  Company,  and  that  its  ownership,  operation,  or  lease, 
or  the  ownership  of  a  majority  of  Its  capital  stock,  would  be  without  the 
authority  of  the  laws  of  tbe  states  In  which  Its  railroad  lies,  and  from 
which  tbe  franchises  to  operate  the  same  are  derived,  aud  that  the  sale  Is 
therefore  illegal  and  void;  that  the  said  Southon  Railway  Oompany  holds 
the  property  so  purchased  by  it  as  a  trustee  for  Itself  and  for  aU  oth^ 
Btockholdera  of  the  Memphis  &  Charleston  Railroad  Company,  subject  atona 
to  the  payment  of  such  sums  of  money  as  said  Southern  Railway  Company 
has  lawfully  expended  In  the  purchase  of  the  same,  aud  in  payment  of  pr^ 
existing  debts. 

The  answer  of  the  defendant  Southern  Railway  Company  denied  every 
material  allegation  of  tbe  bill  through  which  it  was  sought  to  charge  It 
with  conspiracy,  fraud,  or  misconduct,  actual  or  constructive,  and  alleged 
that  neither  the  complainant  uor  any  of  his  aftsoclate  stockholders  were 
willing  or  ever  offered  to  pay  or  bear  any  of  the  '  bllgations  of  the  Memphis 
Sl  Charleston  Railroad  Company;  that  that  railroad  company,  from  the 
15th  d^  of  July,  1802,  until  the  sale  mentioned  In  the  bill  of  eomplalDt. 
was  in  the  hands  of  receivers  of  the  federal  court,  and  that  at  the  sale,  It 
having  complied  with  the  laws  of  Tennessee  In  that  behalf,  the  Southern 
Railway  Company  was  enabled  to  and  did  purchase  the  property  of  the 
Memphis  ft  Charleston  Railroad  Company  without  regard  to  its  ownership 
of  106.264  shares  of  Its  capital  stock,  which  at  that  time  was  without  real 
or  potential  value;  that  while  tbe  Memphis  &  Charleston  Railroad  Com- 
pany was  In  the  hands  of  receivers  neither  the  defendant  nor  any  party 
controlling  It  made  any  suggestion  to  the  receivers  In  regard  to  the  applica- 
tion of  the  earnings  of  the  said  railroad,  nor  did  they  change  any  relations 
whldi  had  previously  existed  between  the  Kast  Twinessee,  Vln^bila  A 
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Georgia  Railway  Oompany  and  the  Memphis  &  Chaiieston  Balhwad  Com- 
pany, nor  did  they  discriminate  against  the  Memphis  Sc  Charleston  Ballroad 
Company,  bnt  dealt  with  the  receivers  as  It  did  with  every  other  connection 
of  the  defendant;  that  the  rec^vars  made  yearly  reports  to  the  court,  and 
the  managemoit  of  the  iHrtqiierty  was  controlled  by  the  court  without  any 
Interference  or  suggestion  from  the  defendant  or  any  parson  controlling  It; 
that  since  the  sale  the  defendant  baa  been  In  possession  of  and  engaged  In 
the  operation  of  the  Memphis  &  Charleston  Bailroad  Company,  and  has 
exi>ended  large  amounts  of  money  In  the  maintenance  of  the  road;  that  all 
of  the  proceedings  leading  np  to  Its  purchase  and  ownership  of  the  Memphis 
A  Charleston  Bailroad  were  consummated  publicly  and  In  the  due  and  oiv 
doly  course  of  business,  with  the  knowledge  of  the  complainant  and  other 
Uocktaolders  of  the  Memphis  &  Charleston  Railroad  Company,  none  or  whom 
offered  to  Intervene  or  participate  In  or  bear  any  part  of  the  expenses  of 
BOdi  purchase,  or  In  any  other  way  unite  with  the  defendant  In  the  acquisi- 
tion of  said  railroad  property. 

Aft»  proofs  were  taken  and  «  hearing  had,  a  decree  was  entwed  In  the 
circuit  court  dismissing  the  bill,  from  wblcb  decree  the  complainant  ap- 
pealed to  this  court 

Tully  R.  Comick  and  W.  B.  Henderson,  for  appellant 
Frank  P.  Poston,  for  appellee. 

Before  LURTON  and  DAY.  Grcuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opmion  of  the  court. 

The  proofs  in  this  case  fail  to  show  any  actual  fraud  on  the  part 
of  the  Southern  Railway  Company  before  or  at  the  sale,  or  any 
actual  control  by  it  of  the  Memphis  &  Charleston  Railroad.  The 
road  was  in  the  hands  of  receivers  appointed  by  the  court  from  July 
14, 1892,  until  the  sale  was  made  on  the  26th  of  February,  1898.  The 
defendant  Southern  Railway  Company  was  not  organized  until  1894, 
and  there  is  nothing  in  the  proofs  from  which  any  manipulation  of 
the  affairs  of  the  Memphis  &  Charleston  Railroad  by  the  Southern 
Railway  Company  since  its  organization,  or  by  its  stockholders 
before  its  or^nization,  can  be  inferred.'  The  relief,  in  the  absence 
of  this  proof,  must  be  founded  on  the  allegations  in  the  bill  "that 
the  relations  of  said  Southern  Railway  Company  and  of  your  orator 
and  the  other  stockholders  of  said  Memphis  &  Charleston  Railroad 
Company  at  the  time  when  said  sate  took  place  (the  said  Memphis 
&  Charleston  Railroad  Company  having  abdicated  its  functions  of 
controlling  said  property,  and  it  and  its  board  of  directors  being 
entirely  tmder  the  control  of  the  Southern  Railway  Company)  were 
the  same  as  those  of  tenants  in  common,  and  the  said  Southern 
Railway  Company  could  not  acquire  any  right,  title,  or  interest  in 
the  said  property,  except  for  the  equal  and  common  benefit  of  itself 
and  the  other  stockholders  of  said  Memphis  &  Charleston  Railroad 
Company;  and  that  the  Southern  Railway  Company,  a  foreig^n  cor- 
poration, did  not  have  the  right  in  law  to  become  the  purchaser  of 
tile  Memphis  &  Charleston  Railroad  Company's  property," 

I.  Stockholders  are  not  tenants  in  common  of  the  property  of 
the  corpor^ion,  and  a  stockholder,  as  such,  even  though  he  owns 
a  majority  the  stock,  does  not  occupy  a  trust  relation  toward  the 
other  stockholders,  and  he  may  deal  with  them  or  with  the  corpora- 
tion an  good  faith.    In  order  to  establish  a  trust  relation,  the  ma- 
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jority  stockholder  must  actually  control  the  affairs  of  the  company 

for  his  own  benefit  and  to  the  prejudice  of  the  minority  stockhold- 
ers. If  he  is  not  in  control  of  the  property,  and  does  not  mismanage 
it  to  the  prejudice  of  the  minority  stockholders,  he  may  purchase, 
if  there  is  no  actual  fraud,  the  property  of  the  corporation  at  a  ju- 
dicial sale  for  his  own  benefit,  and  he  is  not  accountable  to  any  other 
stockholder  for  the  property  so  purchased.  In  Mickles  v.  Bank,  1 1 
Paige,  127^  138,  42  Am.  Dec.  103,  Chancellor  Walworth  uses  this 
language,  which  seems  apt  when  applied  to  the  facts  herCt  and  has 
long  been  indorsed  by  courts  and  text  writers : 

"The  prliidpal  object  of  the  bill  appears  to  be  to  eet  aside  the  ealca 
of  the  property  of  the  corporation  upon  the  ground  that  tlie  Rules  ^vere  In- 
Talid.  In  this  the  compIalnaDt  must  necessurily  fail  upon  the  allegations 
of  the  bill,  even  If  the  corporation  is  made  a  party;  for  the  sales  were  valid, 
and  gave  a  good  title  to  the  purchaser.  And  one  stockholder  of  a  corpora- 
tion has  a  perfect  right  to  become  a  purchaser,  for  his  own  benefit,  at  a 
sheriff's  sale  of  the  corporate  property  uiJon  an  execution  against  the  cor- 
poration; nor  Is  he  accountable  to  any  other  8t'  clilioider  for  such  property 
If  there  is  no  fraud  In  the  sale,  even  where  the  property  Is  bought  In  by 
him  much  below  its  ralue.  The  remedy  of  the  other  stockholders  is  to  at- 
tend the  sale  upon  the  executions,  and  bid  up  the  property  to  Its  cash  value, 
and  thus  prevent  the  same  from  being  sacrlflced.  The  stocl±holdcrs  of  a 
corporation  are  neither  tenants  in  common  of  the  corporate  property  nor 
copartners,  either  before  or  after  the  dissolution  of  the  corporation." 

There  is  nothing  in  the  proof  in  this  case  from  which  it  can  be 
found  that  the  Southern  Railway  Company  ever  operated  or  con- 
trolled the  property  of  the  Memphis  &  Charleston  Railroad  Com- 
pany, so  that  no  mismanagement  of  its  corporate  affairs  for  the  pur- 
pose of  obtaining  advantage  at  the  expense  of  the  minority  stock- 
holders can  be  attributed  to  it.  The  sale  of  the  property  was  not 
brought  about  through  its  manipulation,  and  it  is  not  shown  that 
the  property  did  not  bring  a  fair  price.  If  the  minority  stockholders 
desired  to  become  purchasers,  they  could  have  devised  a  plan  of 
reorganization,  and  bid  in  the  property  if  it  did  not  bring  what  they 
thought  was  its  full  value  at  the  sale.  Oil  Co.  v.  Marbury,  91  U. 
5.  5S7,  23  h.  Ed.  32S.  This  the  complainant  did  not  do,  but  waited 
until  after  the  sale  had  been  made  and  confirmed,  and  the  pur- 
chaser had  been  in  possession  of  and  operating  the  property  from 
February  26,  1898,  until  August  7,  1899,  when  he  filed  this  bill, 
the  allegations  of  which  would,  if  action  liad  been  promptly  taken, 
have  brought  the  defendant  Southern  Railway  Company  within  the 
principles  laid  down  in  the  cases  holding  the  majority  stockholder 
a  trustee  in  the  purchase  of  the  corporate  property  for  the  benefit 
of  all  of  the  stockholders  of  the  corporation.  But  the  proofs  lack 
the  essential  elements  of  control  and  mismanagement,  without  which 
the  relief  could  not  be  given,  even  if  the  bill  had -been  seasonably 
filed.  The  allegations  of  control,  mismanagement,  and  fraud  are 
emphasized  throughout  the  bill  of  complaint,  but  seem  to  be  wholly 
lacking  in  the  proof,  the  complainant  apparently  relying  on  the 
position  that,  when  it  is  shown  that  a  person  holding  a  majority  of 
the  stock  of  a  corporation  purchases  all  of  its  property,  there  is  a 
presumption  of  fraud  which  makes  him  a  trustee  for  all  of  the  stock- 
holders, and  proof  of  fraud  becomes  unnecessary.  No  case  in  the 
large  number  cited  by  counsel  for  the  complainant  justifies  this  posi* 
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tion.  In  each  one  there  bad  been  actual  fraud  in  the  control  and 
mismanagemeDt  of  the  property  for  the  purpose  of  bringing  about 
its  acquisition  by  the  majority  stockholder.  It  is  true  that  every 
transaction  of  a  majority  stockholder  with  the  corporation  will  be 
viewed  by  the  courts  with  jealousy,  and  set  aside  on  slight  grounds; 
but  it  is  not  void^  and,  if  the  relations  of  the  majority  stockholder 
are  fair  and  open^  there  is  no  rule  which  forbids  his  dealing  with 
the  corporation,  and  no  presumption  that  such  dealing  is  fraud- 
ulent. The  actual  control  of  the  property,  which  is  the  basis  in  all 
of  the  cases  of  the  trust  relation,  not  existing,  and  the  sale  not 
having  been  brought  about  by  the  fraudulent  action  of  the  defend- 
ant, it  did  not,  by  its  purchase,  become  a  trustee  for  the  complain- 
ant and  other  stockholders  of  the  Men^his  &  Charleston  Rail- 
road Company.  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  32B ; 
McKittrick  V.  Raih-oad  Co.,  152  U.  S.  473,  14  Sup.  Ct.  661,  38  L. 
Ed.  518 ;  Rogers  v.  Railway  Co.,  33  C.  C.  A.  517,  91  Fed.  313 ;  GiUett 
T.  Bowen  (C.  C.)  33  Fed.  625;  Lucas  v.  Fnant,  in  Mich.  426,  69 
N.  W.  735;  Bank  v.  Walker,  66  N.  Y.  424;  Spurlock  v.  Railway 
Co.,  90  Mo.  200,  2  S.  W-  219;  Price  v.  Holcomb,  89  Iowa,  123,  56 
N.  W.  407;  Thomp.  Corp.  §§  1071,  1076,  1079;  Cook,  Corp.  §§  6, 
653- 

There  is  nothing  in  the  czst  of  Fatmers'  Loan  &  Trust  Co.  v.  New 
York  &  N.  R.  Co.,  150  N.  Y.  410,  44  N.  E.  1043,  34  U  R.  A.  76, 
55  Am.  St.  Rep.  689,  which  is  relied  upon  by  this  complainant,  at 
variance  with  these  views.  In  that  case  the  New  York  Central  & 
Hudson  River  Railroad  Company  purchased  a  majority  of  the  stock 
and  bonds  of  the  New  York  &  Northern  Railway  Company,  and 
while  its  ofHcets  were  in  control  of  the  New  York  &  Northern  Rail- 
way Company  they  declined  to  accept  traffic  from  other  roads  that 
would  have  produced  a  ftmd  with  which  to  pay  the  interest  on  the 
bonds ;  the  income  of  the  road  which  should  have  been  employed 
to  pay  the  interest  was  diverted  to  other  and  improper  purposes, 
which  action  occasioned  the  inability  of  the  company  to  meet  its 
obligations,  the  default  in  which  resulted  in  the  foreclosure  suit. 
After  making  an  elaborate  review  of  the  authorities,  Judge  Martin, 
for  the  court,  states  the  rule  as  follows : 

"The  principle  of  these  authorities  renders  It  quite  obvious  that  a  corpora- 
tion purchasing  a  majority  of  the  stock  of  another  competing  one  cannot 
obtain  control  of  Its  affairs,  divert  the  Income  of  Its  business,  refuse  bust' 
neM  which  wonld  enable  the  defaulting  company  to  pay  Its  Interest  and 
thai  Institute  an  action  In  eqnl^  to  enforce  Ita  obligations,  for  the  avowed 
purpose  of  obtaining  entire  control  of  its  property  to  the  injury  of  the 
minority  stockholders." 

The  elements  of  control  and  mismanagement  there  existed,  and 
were  the  basis  upon  which  the  judgment  rested,  and  will  be  found 
in  the  cases  reviewed  by  Judge  Martin,  and  in  the  cases  urged  by 
counsel  for  complainant  here.  Their  absence  in  this  case  is  fatal 
to  the  appellant's  contention. 

2.  The  minority  stockholders,  as  the  proof  shows,  with  the  full 
knowledge  of  all  of  the  proceedings  culminating  in  the  sale,  made  no 
objection,  but  permitted  the  property  to  be  sold  to  the  Southern 
R^way  Company  for  a  large  sum,  and  that  company  to  expend  a 
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large  amount  of  money  in  its  improvement,  without  making  any 
eflFort  to  impeach  the  sale  until  the  filing  of  this  bill.   There  is  no 

excuse  given  for  this  delay,  and  the  complainant  would  have  there- 
by lost  any  right  to  the  relief  sought,  if  he  ever  had  any.  Oil  Co. 
V.  Marbury,  91  U.  S.  591,  592,  23  L.  Ed.  328 ;  Simmons  v.  Railroad 
Co.,  159  U.  S.  278,  16  Sup.  Ct.  I,  40  L.  Ed.  150;  Miles  v.  "Vivian, 
25  C.  C.  A.  208, 79  Fed.  848-853 ;  Harwood  v.  Railroad  Co.,  17  Wall. 
81,  21  L.  Ed.  558.  In  the  case  of  Oil  Co.  v.  Marbury,  above  cited. 
Justice  Miller  says : 

"The  doctrine  Is  well  settled  tbat  the  option  to  avoid  such  a  sale  mast 
be  exercised  within  a  reasonable  time.  This  has  never  been  held  to  be  any 
determined  number  of  days  or  years  as  applied  to  every  case,  like  the 
statute  of  Umltatlous;  but  must  be  decided  In  each  case  upon  all  the  ele- 
ments of  It  which  affect  that  question." 

3.  The  Southern  Railway  Company  has  filed  its  charter  in  the 

state  of  Tennessee,  as  provided  by  the  laws  of  that  state,  and  is 
thereby  authorized  to  make  the  purchase  of  another  railroad  sold 
under  judicial  proceedings,  as  provided  by  its  statutes.  Acts  Tenn. 
1881,  c.  9,  §  2;  Rogers  v.  Railway  Co.,  33  C.  C.  A.  517,  91  Fed.  299. 
The  transaction  has  been  executed,  and  the  title  has  passed,  and 
the  state  would  be  the  proper  party  to  now  question  the  transaction, 
if  it  were  illegal.  In  Rogers  v.  Railway  Co.,  33  C.  C.  A.  534,  91 
Fed.  3x6,  317,  this  court,  speaking  through  Judge  Lurton,  says: 

"We  do  not  think  that  this  complainant  in  his  charactw  as  a  stockholder 
of  the  Nashville.  Chattanooga  &,  St  Louis  Railway  Company,  is  in  a  posi- 
tion to  make  this  question.  The  railroads  in  question  were  sold  at  a  Judicial 
sale.  The  purchaser  at  that  sale  has  conveyed  them  by  deed  to  the  Louis- 
ville &  Nashville  Railroad  Company.  The  transaction  is  an  executed  one, 
and  the  title  has  actually  vested  In  the  purchaser.  •  •  •  If  the  contract 
was  in  Qeri,  it  might  be  open  to  a  stockholdw  of  the  Louisville  &  Nashville 
Railroad  Company  as  such,  aud  upon  a  bill  properly  framed  to  restrain  his 
company's  officers  from  completing  such  an  Illegal  transaction.  But  that 
Is  not  tills  case.  This  is  an  executed  transaction.  The  title  has  vested.  It 
may  be  a  defeasible  title,  but  It  has  passed  out  of  Phillips  by  bis  deed,  and 
is  vested  In  his  conveyee.  Until  the  state  shall  institute  proceedings  for  the 
forfeiture  of  the  charter,  or  ftr  the  purpose  of  defeating  the  title,  it  is  a 
sound  legal  title,  and  will  support  this  lease,  unless  it  be  subject  to  other 
objections." 

The  decree  dismissing  the  bill  was  correct,  and  it  is  affirmed. 


(Circuit  Court  of  Appeals.  Fifth  Circalt   January  23.  1902. 
No.  1.0T& 

Btomick— Subjects  op  Expert  Trstimont— Matters  of  Common  Khowledgb, 
The  question  what  would  have  been  the  result  under  circumstances 
shown -If  the  driver  of  a  wagon  had  made  a  sharp  tmn  -for  the  purpose 
of  avoiding  a  collision  with  a  buggy.  Is  not  one  for  expert  testimony, 

but  the  matter  is  one  of  common  knowledge. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

John  Lovejoy,  M.  L.  Malevinski,  and  Alex.  Sampson,  for  plaintiff 
in  error. 

Jas.  B.  Stubbs,  for  defendant  in  error. 
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Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  refusal  to  permit  the  witness  Nichols  to 
testify  as  an  expert  in  regard  to  what  would  have  happened  in  case 
he,  as  driver  of  the  beer  wagon,  had  made  a  sharp  turn  to  the  right, 
whereby  the  fore  wheels  of  his  wagon  would  have  missed  the  plain- 
tiff's buggy,  was  not  reversible  error,  because  the  matter  was  one  of 
common  knowledge;  and,  further,  because  the  witness  Nichols  was 
thereafter  examined  and  cross-examined  fully  with  regard  to  all 
actual  details  of  the  collision. 

There  was  no  error  in  overruling  the  objection  to  the  introduction 
in  evidence  on  the  trial  of  the  stenographer's  report  of  the  testimony 
of  Demetri  Petropol,  Amelia  Petropol,  and  H.  C.  Nichols,  taken  on 
a  former  trial,  because  the  stenographer's  report  was  fully  and  suf- 
ficiently verified. 

The  refusal  of  the  trial  judge  to  give  the  special  instructions  re- 
quested before  the  court's  charge  was  given  did  not  constitute  rever- 
sible error,  because  all  the  propositions  and  definitions  involved  were 
embraced  in  the  charge  as  given,  to  which  charge  there  was  no  ob- 
jection except  as  to  the  rule  of  damages. 

An  examination  of  the  pleadings  in  connection  with  the  proceed- 
ings as  set  forth  in  the  bill  of  exceptions  will  show  that  the  rule  of 
damages  given  in  the  general  charge,  and  to  which  exception  was 
taken,  was  correct  generally  and  in  detail,  and,  in  our  opinion,  was 
proper  to  guide  the  jury  in  assessing  damages,  and  in  no  wise  tended 
to  mislead  them  into  giving  double  damages. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 


OABLTNO  T.  SEYMOUR  LUMBER  CO.  et  at 
(Clrentt  Oonrt  of  Appeals,  Fifth  Clrcnlt   February  U>  ItNHEL) 


1.  Qboksia  I118OT.TBNCT  Act — Subpesrion  by  Bankruptcy  Act. 

The  Georgia  Insolvency  laws  (Code  Ga.  1895,  c.  4,  §7  2716-2722),  provid- 
ing for  the  distribution  of  the  assets  of  Insolvents,  aud  authorizing  the 
dtoncellor  to  recommend  to  the  creditors  of  the  defendant  that  they 
rcdease  blm  from  further  liability,  being  In  effect  a  state  bankruptcy  act. 
Its  operation  was  suspended  by  the  passage  of  the  bankruptcy  act  of 
1888,  and  proceedings  under  the  former  act  are  void. 

&  SufB — MoKTaAOE—FoKKCLOsuRB— -Petition— StiPPiciBKCY— State  RECBrvER 
— Tbustbe  iiT  Bankruptcy— Right  to  Possession  op  Pboperty. 

A  petition  in  equl^  filed  In  the  GeorRla  superior  court,  which,  un- 
der Code  Ga.  S  2770,  has  jurisdiction  of  mortgage  foreclosure  suits,  al- 
leged that  the  plaintiff  was  a  mortgage  creditor  of  defendant,  and  con- 
tained all  allegatlonB  necessary  to  authorize  a  foreclosure,  alleged  that 
defendant  was  Insolv^t,  and  asked  the  foreclosure  of  the  mortgage,  and 
the  appointment  of  a  receiver  for  the  debtor's  property;  but  other  alle- 
gations and  prayers  for  relief  showed  that  the  plaintiff  had  the  insol- 
vency law  in  view  In  framing  his  petition.  Held,  that  the  proceedings 
would  be  sustained  as  a  mortgage  foreclosure  suit  n'lthln  the  Jurisdic- 
tion of  the  superior  court,  even  though  the  bill  was  Imperfect,  and  re- 
quired amendment;  and  that  the  proceed ings  were  not  void  as  taken 
under  the  Georgia  Insolvency  law  (Oode  Ga.  1805,  c.  4,  S9  2716-2722). 
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which  TTM  BQspended  by  the  passage  of  the  bankruptcy  act;  and  thow- 
fore  that  the  possession  of  the  mortgaged  property  1^  a  rec^Ter  ap- 
pointed by  the  state  court  would  not  be  disturbed  In  bankruptcy  pro- 
ceedings against  tlie  debtor. 
t.  Bakb. 

A  trustee  In  bankruptcy,  of  a  banfcmpt  whose  property  has  been 
seized  under  a  mortgage  and  Is  in  possession  of  a  receive  appointed 
in  the  mortgage  foreclosure  suit  by  a  state  court  of  competent  Jurisdic- 
tion, is  entitled  to  the  posaesslon  of  the  property  not  covered  by  the 
mortgage,  and  to  the  excess  uf  the  proceeds  of  a  sale  of  flie  mortg^ed 
proper^  over  the  mor^ge  debt  and  costs  of  foreclosure. 
4  Same— CoHiTT. 

Where  a  tmstee  in  bankruptcy  is  enliUed  to  assets  of  tbe  banknipt 
which  are  in  possession  of  a  receiver  appointed  by  a  state  court  of  com- 
petent Jurisdiction,  comity  requires,  as  a  general  rule,  that  the  trustee 
should  first  make  application  to  the  state  court  Instead  of  tbe  bank- 
ruptcy  court  for  an  order  for  the  possession  of  such  assets. 

Petition  for  Revision  of  Proceedings  of  the  District  CSourt  of  the 
United  States  for  the  Southern  District  of  Georgia. 

For  decision  of  district  court  reversed  by  this  opinion,  see  iia 

Fed.  323. 

This  Is  a  petition  In  equity  to  this  court,  under  the  Jurisdiction  conferred 
on  It  by  clause  "b"  of  section  24  of  the  bankruptcy  act  of  July  1,  1808  (30 
Stat.  653).  to  superintend  and  revise  In  matter  of  law  certain  proceedings 
in  bankruptcy  of  the  district  court  of  the  TJnlted  States  of  the  Southern 
district  of  Georgia.  A  full  statement  of  the  facts  will  be  necessary  to  make 
clear  the  questions  that  are  raised  by  the  petition. 

Proceedings  in  the  State  Court 
On  the  1st  day  of  October,  1000,  tbe  Exchange  Bank  of  JIacon,  Ga,,  a 
corporation,  filed  tn  the  superior  court  of  Bibb  county.  Go.,  a  petition  in 
equity  against  the  Macon  Sash,  Door  &  Lumber  Grtmpany,  also  a  Georgia 
corporation,  doing  bnslness  In  Bibb  county.  It  la  alleged  in  the  petition  that 
the  defendant  corporation  was  Indebted  to  the  petitioner  In  the  sum  of 
$13,350,  evidenced  by  IS  promissory  notes,  each  indorsed  by  W.  J.  Beeland 
and  T.  C.  Hendricks.  These  notes  were  secured  by  a  mortgage  executed  by 
the  defendant  company  to  the  petitioner.  This  mortgage  is  on  personal 
property  and  real  estate  described  In  the  petition.  It  Is  alleged  that  the 
object  of  the  mortgage  was  to  crrate  in  favor  of  the  petitioner  a  lien,  not 
only  on  the  entire  contents  of  the  defendant's  storehouse  and  the  entire 
plant  and  materials  situated  upon  the  de&crlbed  real  estate,  but  also  upon 
all  additions  that  may  be  made  thereto,  until  the  said  notes  have  been 
fully  paid.  The  defendant  at  tbe  petitioner's  request,  on  July  21,  1807, 
made  to  petitioner  a  second  mortgage  for  the  purpose  of  securing  the  &ame 
debt,  shown  by  renewal  notes.  The  second  mortgage  embraced  other  ■  and 
additional  property  to  that  described  In  the  first  mortgage.  Copies  of  the 
two  mortgages  were  made  exhibits  to  the  petition.  It  Is  alleged  that  the 
defendant  and  the  Indorsers  on  tbe  defendant's  notes  are  Insolvent,  and 
that  the  property  described  In  the  mortgages  is  deteriorating  In  value,  and 
that  the  defendant  owes  other  debts,  evidenced  by  notes  and  open  accounts, 
amounting  to  $11,500.10,  and  that  judgments  amounting  In  the  aggregate 
to  about  $700  have  been  rendered  against  the  defendant,  which  the  de- 
fendant Is  unable  to  pay.  It  is  also  alleged  that  petitioner  has  demanded 
oC  the  defendant  payment  of  its  Indebtedness  which  had  matured,  and  that 
defendant  had  failed  to  pay  tbe  same;  that  petitioner  has  no  adequate  or 
complete  remedy  against  the  defendant  except  In  a  court  of  equity,  and 
that  the  Interposition  of  a  court  of  equity  Is  demanded,  both  In  the  Interest 
of  all  the  defendant's  creditors  as  well  as  of  tbe  defendant  Itself;  that,  In 
order  to  avoid  a  multiplicity  of  suits  at  law  and  the  needless  sacrifice  of 
defendant's  property.  It  is  necessary  that  a  court  of  equity,  through  its  r^ 
ceiver,  should  administer  and  wind  up  tbe  affairs  of  the  said  company. 
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cfHiTertlng  Its  property  and  assets  Into  caBb.  There  Is  a  prayer  for  process,- 
and  tbe  following  spMlal  prayers:  **Wlierefore  It  prays:  (1)  lliat  tbe  said 
defendant  company  be  restrained  and  enjoined  from  selling.  Incumbering, 
ac  in  any  wise  disposing  of  any  of  said  property  upon  wbtch  plaintiff  has 
Its  mortage  Hen,  and  which  la  hereinbefore  fully  set  forth  and  described. 
(2)  That  a  permanent  receiver  be  appointed  by  this  court  to  take  possession 
of  the  entire  property  and  assets  of  every  description,  to  administer  the 
same  under  the  direction  and  orders  of  this  court,  aud  to  coovat  the  same 
Into  cash  at  some  early  date  for  prompt  distribution  among  defendant's 
TarlouB  creditors,  according  to  their  respectlTe  prlorltlea.  (3)  That  all  the 
other  creditors  of  tbe  said  defendant  comjiany  be  allowed  to  become  parties 
to  this  proceeding,  which  plaintiff  prays  may  be  taken  as  a  creditors'  bill, 
for  tbe  purpose  of  protecting  tbe  rights  of  all  parties  at  interest  {4)  Plain- 
tiff prays  that  it  may  have  a  Judgment  and  decree  against  defendant  for 
the  amount  of  Its  debt,  and  foreclosing  its  said  two  mortgages,  and  that  the 
same  may  be  decreed  to  be  the  highest  and  best  Hen  upon  the  fund  realized 
from  tbe  sale  of  the  mortgaged  property."  This  petition  was  signed  by 
counsel,  and  duly  verified.  On  October  2,  1900,  the  judge  of  the  superior 
court  of  Bibb  coonty,  at  chamb^,  made  an  order  for  the  defendant  to  show 
cause  on  October  11th  why  the  prayers  of  the  petltim  should  not  be  granted, 
and  in  tbe  meantime  restraining  the  defendant  from  incumbering  or  selllnf 
or  In  any  way  disposing  of  the  property  owned  by  It,  and  appolntlug  Dnpont 
Ouerry  temporary  receiver  of  the  defendant's  property  to  take  possesslou  of 
and  to  bold  the  same  subject  to  the  further  order  of  the  court.  Certain 
orders  of  continuance  were  then  made  on  different  dates.  On  the  27tli  of 
November,  1900,  the  defendant,  tbe  Macon  Saab,  Door  &  Lumber  Company, 
filed  an  answer  to  the  petition.  The  mortgage  debt  was  admitted,  the  aver^ 
meat  of  Insolvency  was  denied,  and  It  was  admitted  that  tbe  macblnny 
had  deteriorated  In  value.  It  was  claimed  In  this  answCT  that  Its  aaseU 
were  largely  in  excess  of  its  liabilities.  On  November  30,  1900,  the  superior 
court  entered  a  formal  decree  appointing  Tbomas  J.  Oarifng  i>ermanent  re- 
ceiver to  take  possession,  subject  to  the  orders  and  directions  of  the  court, 
of  all  the  property,  both  real  and  personal,  and  choses  in  action,  of  every 
character,  belonging  to  the  defendant  company.  Carllng  was  required  to 
give  and  did  give  bond  as  such  receiver  in  the  i^um  of  $10,000.  There  were 
many  orders  made  In  reference  to  the  receivership,  which  It  is  unnecessary 
to  state.  It  appears  from  the  record  that  the  receiver  came  Into  tbe  po» 
session,  undo:  tbeae  orders,  of  all  the  property  embraced  In  tbe  two  mort* 
gages,  and  of  choses  In  action  and  other  property  not  covered  by  th0 
moctgagex. 

Proceedings  in  the  United  States  District  Court 

On  the  17th  day  of  November,  1900,  the  Seymour  Lumber  Company  and 
two  other  creditors  of  the  Macon  Sash,  Door  St  Lumber  Company  filed  a 
petition  In  the  district  court  to  have  the  latter  company  adjudged  to  be  a 
bankrupt.  On  December  3,  1900,  the  lumber  company' filed  an  answer  to 
tbe  petition  in  bankruptcy,  resisting  the  same,  denying  that  it  had  com- 
mitted an  act  of  bankruptcy,  denying  that  It  was  insolvent,  and  demanding 
a  trial  by  Jury.  On  motion  of  the  Seymour  Lumber  Company  and  the  other 
creditors,  petitioners  In  said  bankruptcy  proceedings,  on  May  21,  1901,  the 
district  court  made  an  oi^cr  restraining  the  Exchange  Bank  of  Macon,  Gn., 
ind  others  who  had  become  parties  to  the  said  suit  In  the  snp^or  court  of 
Bibb  county,  6a..  from  further  prosecuting  that  suit  until  the  1st  day  of 
July,  1901,  and  until  tbe  further  order  of  the  court.  On  November  25,  1901, 
tbe  Macon  Sash,  Door  &  Lumber  Company,  having  withdrawn  Its  answer 
and  demand  for  Jury  trial,  was  by  said  district  court  adjudged  a  bankrupt 
On  the  same  day,  November  25,  IdOl,  the  district  court  made  an  order  di- 
recting the  marshal  to  take  possession  of  tbe  property  of  tbe  bankrupt  and 
ordered  Thomas  J.  Carllng,  the  receiver  theretofore  appointed  by  the  superior 
court  of  Bibb  county,  Ga.,  to  surrender  the  same  to  the  marshal.  That  part 
of  the  order  relating  to  Carllng  Is  as  follows:  "That  the  said  T.  J.  Carllng 
be,  and  he  Is  hereby,  ordered  and  directed  to  deliver  to  said  marshal  all  of 
ttie  property,  money,  deeds,  books,  and  papers  of  the  said  Macon  Sash,  Door 
ft  Lumber  Company  In  his  possession,  custody,  or  controL"   Tbe  marshal 
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demanded  of  Carling  that  he  surrender  the  property  to  htm,  and.  Carllng 
having  failed  to  do  so,  .the  district  court  on  the  petition  and  motion  of  the 
Seymour  Lumber  Company  and  others,  the  original  yetiUonlng  creditors  In 
the  cause  In  bankruptcy,  on  November  20,  1901,  made  the  following  ordor: 
"Upon  considering  the  foregoing  petition,  It  la  ordered ,  by  the  court  that 
the  said  T.  J.  Garllng  be  and  appear  before  the  undersigned.  Judge  of  the 
United  States  district  court  for  the  Western  division  of  the  Sootbem  dis- 
trict of  Georgia,  at  the  United  States  court  house  In  Macon,  Georgia,  at  10 
o'clock  a.  m.,  on  the  2d  day  of  December,  1001,  then  and  there  to  show 
cause,  If  any  he  can,  why  he  has  refused  to  surrender  the  property,  money, 
deeds,  books  of  account,  and  papers  of  the  said  bankrupt  the  Macon  Sash. 
Door  &  Lumber  Company,  In  bis  possession,  custody,  or  control,  described 
and  mentioned  In  the  order  and  warrant  of  seizure  issued  out  of  the  said 
Ilnlted  States  district  court  on  the  25th  day  of  Xovember,  1001.  and,  fn  case 
be  should  fail  to  show  such  cause  as  aforesaid,  why  an  attachment  should 
not  be  Issued  against  him  for  his  disobedience  to  the  orders  of  the  court 
r^t  the  said  T.  J.  Carling  be  served  with  a  copy  of  the  foregoing  petition 
and  this  order  forthwith." 

Thomas  J.  Carling  filed  a  written  answer  to  this  rule  to  show  cause.  In 
which  be  stated  that  he  made  the  answer  under  the  direction  of  the  superior 
court  of  Bibb  county,  state  of  Georgia;  that  he  held  the  property  demanded 
of  blm  by  the  marshal,  not  In  his  own  right  or  personally,  but  as  the  receiver 
appointed  by  said  state  court  in  the  case  of  the  Exchange  Bank  of  Macon 
against  the  Macon  Sash,  Door  ft  Lumber  Company.  In  this  answer  he  stated 
that  Dnpont  Gncrry  bad  been  appiJnted  the  temporary  receiver  on  October 
2,  1900.  and  that  subsequently,  on  November  80,  1000,  he  had  been  appointed 
permanent  receiver  by  said  state  court;  that  the  property  had  been  con- 
tinuously in  the  possession  of  the  state  court  from  Octol>er  2.  1900.  when 
Dnpont  Guerry  was  appointed  temporary  receiver,  up  to  the  present  time; 
that  he  employed  counsel  by  leave  of  said  court  that  appointed  him,  and 
had  incurred  expenses,  and  had  not  t>een  paid  anything  for  his  services;  and 
that  be  was  under  bond  Id  the  aum  of  $10,000  for  the  faithful  performance 
of  his  duties  as  receiver.  He  attached  to  hla  answer  a  copy  of  the  proceed- 
ings In  the  state  court  showing  the  petition,  answer,  and  orders.  Onrllnic 
claimed  in  this  answer  that  the  superior  court  having  first  taken  jurisdic- 
tion of  the  property  and  having  taken  possession  of  It  through  its  temporary 
and  permanent  receiver,  the  i>ossession  and  control  of  tlie  property  ougbt 
not  to  be  Interfered  with  by  the  district  court  and  that  In  all  of  tliese 
proceedings  he  had  acted, in  good  faith,  and  without  the  puri>ose  and  Inten- 
tion to  treat  with  disrespect  any  of  the  orders  of  the  district  court  and  that 
be  bad  not  treated  any  of  the  orders  of  the  court  with  disrespect;  that  Id 
good  faith  be  was  advised  and  believed  that  as  an  officer  of  the  snperlOT 
court  of  Bibb  county  charged  with  the  administration  of  the  property,  and 
under  a  bond  for  the  faithful  performance  of  his  duties  as  receiver,  be 
could  not  surrender  the  property  except  uiron  the  order  of  the  Judge  of  the 
superior  court,  under  which  court  he  held  his  appointment.  He  attached 
to  the  answer  copy  of  an  order  of  the  state  court  directing  him  not  to  sur- 
render the  property,  but  to  show  the  fact  and  date  of  his  appointment  as 
receiver  to  the  district  court 

After  hearing  argument,  the  district  court  held  that  Carllng's  answer  was 
insnfliclent  and  on  the  6th  day  of  December.  1001.  made  the  following  order: 
"A  rule  having  been  Issued  out  of  this  court  requiring  T.  J.  Carling.  one  of 
the  defendants  In  the  above-stated  cause,  to  show  canse  before  this  court 
why  he  refused  to  surrender  the  property,  money,  deeds,  books  of  account; 
and  papers  of  the  said  bankrupt,  Macon  Sash,  Door  ft  Lumber  Company. 
In  his  custody,  possession,  and  control,  described  and  mentioned  In  the 
order  and  warrant  of  seizure  out  of  this  court  on  the  23th  day  of  November. 
1001.  with  which  order  and  warrant  of  seizure  he  had  been  duly  served,  and. 
In  case  he  should  (ail  to  show  such  cause,  why  an  attachment  should  not 
be  issued  against  blm  for  his  disobedience  to  the  order  of  this  court;  and 
the  said  T.  J.  Carling,  for  showing  cause  as  required  by  said  rule,  harin^ 
Hied  his  answer  and  response  therein,  and  the  court  having  heard  and  con- 
nldered  the  evidence  In  said  matter  submitted  and  the  argument  of  counsel: 
It  is  now  ordered,  adjudged,  and  decreed  by  the  court  that  the  responna 
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and  sbowlng  made  by  tlie  snld  T.  J.  Carling  f»  Insufficient;  that  the  said 
T.  J.  Carllng  be,  and  be  ts  hereby,  peremptorily  ordered,  directed,  and  re- 
quired to  aurrender  and  deliver  to  John  M.  Barnes,  marshal  of  the  United 
States  for  the  Southern  district  of  Georgia,  all  the  said  property,  money, 
deeds,  books  of  account,  and  papers  of  the  said  bankrupt  Macon  Sash, 
Door  ft  Lumber  Company,  In  his  possession,  custody,  and  control,  described 
and  mentioned  In  the  order  and  warrant  of  selKure  issued  out  of  this  court 
in  the  above-stated  cause,  on  the  25th  day  of  November,  1901.  by  10  o'clock 
a.  m.  on  the  7th  day  of  December.  1901.  and.  In  case  he  should  not  so  sur- 
render and  deliver  the  same,  he  shall  be  attached  as  for  contempt  of  court" 

Carllng  having  failed  to  obey  this  order,  the  district  court  on  December 
7,  1901,  made  ^e  following  additional  order:  "It  having  been  adjudged 
and  decreed  by  the  court  In  the  above-stated  cause,  on  the  0th  day  of  De- 
cember. 1901.  after  due  notice  and  hearing,  that  T.  J.  dBrllng.  one  of  the 
parties  In  said  cause,  was  In  contempt  of  this  court  In  resisting  and  refusing 
to  obey  an  order  and  warrant  of  seizure  issued  out  of  this  court  In  said 
cause  on  the  25th  day  of  November.  1901,  requiring  the  marsbal  of  said 
district  to  seize  and  take  possession  of,  and  the  said  T.  J.  Carllng  to  deliver 
Co  said  marsbal,  the  property,  money,  deeds,  books  of  account,  and  papers 
of  the  said  bankrupt,  Macon  Sash,  Door  &  Lumber  Company,  in  his  posses- 
sion, custody,  and  control,  and  described  and  mentioned  in  said  order  and 
warrant  of  seizure,  with  which  said  order  and  warrant  of  seizure  the  nald 
T.  J.  Carllng  has  been  duly  served;  and  the  said  T.  J.  Carllng  bavlug  ap- 
peared In  open  court  tills  day,  and  admitted  that  be  had  purged  himself  of 
said  ctmtempt  so  adjudged  and  decreed  against  him,  by  surrendering  and 
delivering  to  said  marshal  said  property,  money,  deeds,  books  of  account 
and  papers  by  10  o^clock  this  day:  It  Is  now  adjudged  and  decreed  by  the 
court  that  the  said  T.  J.  Carliug  is  still  in  contempt  of  this  coart  In  refusing 
to  surrender  and  deliver  said  property,  money,  deeds,  books  of  account, 
and  papers  by  10  o'clock  this  day,  as  ordered  and  directed  to  do  by  this 
court  on  the  6th  day  of  December,  1901.  It  Is  oow  ordered  that  the  marshal 
of  said  district  be,  and  be  la  hereby,  directed  and  required.  Immediately  after 
the  expiration  of  10  days  from  this  date,  unless  the  Judgments,  orders,  and 
decrees  adjudging  and  decreeing  said  T.  J.  Oarllng  to  be  lu  contempt  as 
aforesaid  shall  be  sooner  superseded  according  to  law,  to  attach  and  si^ize 
the  body  and  person  of  said  T.  J.  Carllng,  and  confine  him  in  the  common 
]alt  of  Cliatham  county,  Georgia,  in  said  district,  and  tbere  him  safely  keep 
until  he  shall  have  purged  himself  of  the  said  contempt  adjudged  and  decreed 
against  him,  by  surrendering  and  delivering  to  tbe  said  marshal  all  of  the 
property,  money,  deeds,  books  of  account,  and  papers  of  the  said  bankrupt, 
Macon  Sash,  Door  &  Lumber  Company.  In  his  possession,  custody,  and  con- 
trol,  described  and  mentioned  In  the  order  and  warrant  of  seizure  Issued 
out  of  this  court  on  tbe  20th  day  of  November,  1901,  or  until  the  furtber 
OTder  of  this  court** 

Tbe  purpose  of  tbe  petition  for  revision  and  review  filed  In  this  court  Is 
to  revise,  as  matter  of  law,  the  foregoing  proceedings  In  the  court  of  bank- 
ruptcy; and  It  Is  alleged  bere  that  tlie  court  en'ed  In  making  the  foregoing 
orders  of  December  0  and,  Decembra-  7.  1901. 

Washington  Dessau  and  N.  E.  Harris,  for  petitioner. 
John  R.  Iv.  Smith  and  J.  T.  Hill,  for  respondents. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Ch-cuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court.  Under  the  Georgia  system  the  superior 
courts  have  exclusive  jurisdiction  in  cases  affecting  the  title  to  lands 
and  in  equity  cases.  The  superior  court  of  Bibb  county,  Ga.,  is  a 
court  of  general  jurisdiction,  and  has  the  powers  and  jurisdiction  of 
a  court  of  chancery.  Code  Ga.  1895,  §  5842.  It  has,  by  express 
statute,  jurisdiction  of  suits  to  foreclose  mortgages  (Id.  2770);  and 
to  appoint  receivers  (Id.  4904).   The  judges  of  tlie  superior  courts 
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are,  in  equity  cases,  chancellors.  While  bUls  in  equity  are  "abol- 
ished" (Id.  4931),  they  survive  in  the  "petition,"  which  is  addressed 
to  the  court,  and  sets  forth  the  cause  of  action,  legal  or  equitable, 
or  both,  and  claims  legal  or  equitable  relief,  or  both.    Id.  4937. 

Chapter  4  of  the  fourth  title  of  the  Georgia  Code  is  entitled  "la- 
solvent  Traders/'  It  embraces  sections  2716  to  2723,  inclusive, 
which  are  copied  in  the  margin.'  These  sections,  in  brief,  provide 
that  when  any  corporation  not  municipal,  or  any  trader  being  in- 
solvent, fails  to  pay  debts  at  maturity,  creditors  representing  one- 
third  or  more  of  the  unsecured  debts  of  the  insolvent  may  invoke 
by  petition  the  power  of  a  court  of  equity  to  collect  the  debts  and  dis- 
tribute the  assets  of  such  insolvent.  The  chancellor  is  authorized, 
in  cases  where  the  insolvent  has  fairly  surrendered  his  property  for 
distribution,  "to  recommend  to  the  creditors  of  the  defendant  that 
they  may  release  him  from  further  liability.'*  This  insolvent  trad- 
ers' act  is  held  by  the  supreme  court  of  Georgia  to  be  a  kind  of  state 
bankrupt  law.  Describing  the  procedure,  the  court  said:  "It  is 
putting  a  trader  in  bankruptcy,  and  relieving  him  from  past  debts, 
as  far  as  state  legislation  can  do  so."  Comer  v.  Coates,  69  Ga. 
491-495.  In  a  later  case  this  language  is  repeated  and  approved,  and 
the  court  added :  "The  act  does  in  many  respects  resemble  the  bank- 
rupt acts  of  congress."  Ryan  v.  Kingsbery,  88  Ga.  361-389,  14  S.  E. 
596,  605.  The  constitution  limits  the  power  of  a  state  to  legislate 
on  this  subject,  for  it  is  not  permitted  to  so  leg^ate  as  to  impair  the 
obligation  of  contracts.  U.  S.  Const,  art  x,  §  10.  This  act  is  cl^rly 
a  state  insolvency  law,  within  the  power  of  the  state  to  enact  when  the 
congress  has  not  exercised  its  power  to  pass  a  uniform  bankrupt  law. 
The  administration  of  the  estates  of  insolvents  by  the  state  courts 
under  this  statute  would  be  inconsistent  with  the  exclusive  jurisdiction 
of  the  courts  of  bankruptcy  under  the  bankrupt  law.  The  passage  of 
the  bankrupt  law  by  congress,  therefore,  suspended  the  operation  of 
this  state  statute.  Sturges  v.  Crowninshield,  4  Wheat.  122-196,  4 
L-  Ed.  529;  Tua  V.  Carriere,  1x7  U.  S.  20X-2X0,  6  Sup.  Ct.  565,  29  L. 
Ed.  855 ;  Butler  v.  Goreley,  146  U.  S.  303-314*  X3  Sup.  Ct.  84,  36  L. 
Ed.  ^i. 

The  main  question  of  contention  between  the  parties  to  this  suit  is 
whether  or  not  the  state  court  had  jurisdiction  of  the  suit  in  which  it 
appointed  the  temporary  and  the  permanent  receiver.  The  solution 
of  this  question  will  answer  others  raised  in  the  record. 

It  is  contended  by  the  creditors  of  the  Macon  Sash,  Door  &  Lumber 
Company,  who  procured  the  adjudication  in  bankruptcy,  that  the 
state  court  had  no  jurisdiction  of  the  case  made  by  the  petition  in 
equity,  and  that,  therefore,  the  appointment  of  the  receiver  is  void, 
liie  argument  is  that  the  proceeding  in  the  state  cj^urt  is  based  on 
the  general  insolvency  laws,  and  that  its  purpose  is  to  wind  up  and 
distribute  the  estate  of  an  insolvent  debtor.  And  it  is  asserted  that  the 
congress  is  vested  by  the  constitution  with  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcy  for  the  purpose  of  administering  and 
distributing  the  estates  of  insolvent  persons  (Const,  art.  i,  §  8);  and 

1  Bee  Dote  at  end  of  case. 
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that  congress  having  exercised  this  power,  and  committed  the  adminis- 
tration of  the  bankrupt's  estate  exclusively  to  the  courts  of  bankruptcy, 
proceedings  in  state  courts  in  insolvency  are  void.  If  the  state  court's 
jurisdiction  depended  alone  on  the  insolvent  traders'  law  (Code  Ga. 
1895,  §§  2716-2722),  its  order  appointing  Carling  receiver  would 
be  void.  This  is  true  because  the  passage  of  the  bankrupt  law  by  the 
congress  rendered  conflicting  state  insolvent  or  bankrupt  laws  void. 
Tua  V.  Carriere,  117  U.  S.  201,  210,  6  Sup.  Ct.  565,  29  L.  Ed.  855; 
Butler  V.  Goreley,  146  U.  S.  303,  314,  13  Sup.  Ct.  84,  36  L.  Ed.  5^1. 

But  was  the  jurisdiction  of  the  state  court  dependent  on  the  validity 
of  these  Georgia  statutes  relating  to  insolvency?   We  have  seen  that 
it  had  jurisdiction  to  foreclose  mortgages  and  to  appoint  receivers. 
The  only  pecuniary  claim  asserted  by  the  petitioner  in  the  state  court 
was  secured  by  two  mortgages.   The  petition  contains  a  prayer  to 
foreclose  these  mortgages.   The  notes  secured  by  the  mortgages  have 
two  indorsers.  The  insolvent  traders'  act,  before  it  was  superseded, 
must  have  been  put  in  operation  at  the  suit  of  "unsecured  '  creditors. 
Code  Ga.  1895,  §  2716;  Cracker  Co.  v.  Brooke,  91  Ga.  243,  x8  S.  E. 
136.   The  appointment  of  a  receiver  is  a  jurisdiction  often  exercised 
by  equity  courts  in  foreclosure  suits.    The  insolvent  traders*  law  pro- 
vides for  a  proceeding  against  insolvents  only,  and  the  petition  alleges 
that  the  defendant  therein  is  insolvent;  but  that  allegation  is  proper, 
if  not  necessary,  to  obtain  a  receiver  in  a  foreclosure  suit.    So  of  all 
the  averments  as  to  the  business  embarrassments  of  the  defendant  in 
the  petition.    They  are  usual  in  bills  seeking  the  appointment  of  a 
recehrer.    It  is  true  that  the  petition  contains  other  averments  that  are 
unnecessary  and  unusual  in  a  foreclosure  suit,  such  as  demand  and 
refusal  to  pay ,  that  the  petition  is  for  the  benefit  of  the  petitioner  and 
other  creditors,  etc.   These  and  other  averments  show  that  the 
pleader  had  in  view  the  insolvent  traders'  law.    But  the  bill  contains 
ai]  the  allegations  necessary  to  a  valid  decree  appointing  a  receiver  and 
ioreclosing  the  two  mortgages.    The  fact  that  it  contains  other  and 
unnecessary  averments,  even  if  made  to  conform  to  a  statute  no  longer 
operative,  does  not  deprive  the  petition  of  equity,  and  defeat  the  juris- 
diction as  to  the  matters  well  pleaded.    Conceding  that  the  petition 
was  imperfect  and  required  amendments,  it  would  not  follow  that  the 
state  court  was  without  jurisdiction.   The  purpose  of  the  petition  was, 
among  otiier  things,  the  foreclosure  of  the  mortgages  and  the  posses- 
sion of  the  property  by  a  receiver  to  be  appointed  by  the  court ;  and 
when  the  court  adjudged  the  petition  sufficient,  and  made  the  appoint- 
ment, that  appointment  cannot  be  questioned  by  another  court,  or  the 
possession  of  the  receiver  appointed  disturbed.    Shields  v.  Coleman, 
157  U.  S.  168,  15  Sup.  Ct.  570,  39  L.  Ed.  660,  at  page  178, 157  U.  S., 
page  S74»  15  Sup.  Ct.,  and  page  660,  39  L.  Ed. 

A  demurrer  or  plea  to  the  entire  petition  for  want  of  Jurisdiction 
would  not  have  been  sustained,  although  part  of  its  statement  and 
Jffayer  were  based  on  matters  as  to  which  relief  could  not  be  granted. 
The  Georgia  statute  in  question  being  void,  only  that  part  of  the  peti- 
tion dg>endent  on  it  would  have  been  subject  to  demurrer.  Beach, 
Mod.  Eq.  Prac.  241.  A  demurrer  or  plea  to  .  the  whole  petition  for 
Vint  of  jurisdiction  would  have  been  overruled.   We  think,  therefore. 
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conceding  the  "traders'  insolvent"  law  to  be  superseded  and  made 
void  by  the  bankrupt  law,  that  the  state  court  had  jurisdiction  of  the 
suit  as  one  to  foreclose  a  mortgage,  and  to  ai^oint  a  receiver  of  the 
property  covei'ed  by  the  mortgages. 

The  bankrupt  act  was  unquestionab^  designed  by  the  congress  to 
secure  the  possession  of  the  property  of  the  bankrupt  for  administra- 
tion under  the  proceedings  in  bankruptcy.   The  district  court  has  au- 
thority, under  paragraph  3  of  section  2,  to  appoint  receivers,  or  the 
marshals,  upon  application  of  parties  in  interest,  in  case  the  court  shall 
find  it  absolutely  necessary,  for  the  preservation  of  estates,  to  take 
charge  of  the  property  of  bankrupts  after  the  filing  of  the  petition,  and 
until  it  is  dismissed  or  the  trustee  appointed.    Other  provisions  are 
in  the  act  for  the  recovery  of  the  bankrupt's  property  by  the  trustee 
when  appointed.   By  authority  so  conferred,  the  district  court,  in  a 
proper  case,  may  direct  the  marshal,  under  summary  process,  to  seize 
the  property  of  the  bankrupt  in  the  hands  of  third  pereons  claimuig  to 
own  it  (Sharpe  v.  Doyle,  102  U.  S.  686,  26  L.  Ed.  277 ;  Feibelman  v. 
Packard,  109  U.  S.  421,  3  Sup.  Ct.  289,  27  L.  Ed.  984);  may  compel 
the  return  of  property  of  the  bankrupt  illegally  taken  out  of  the  posses- 
sion of  the  referee  in  bankruptcy  (White  v.  Schloerb,  178  U.  S.  542,  20 
Sup.  Ct.  1007,  44  L.  Ed.  1183) ;  and  may  take  property  from  the  pos- 
session of  the  purchaser  from  the  assignee  of  the  bankrupt  under  a 
general  assignment  (Brvan  v.  Bernheimer,  181  U.  S.  188,  21  Sup.  Ct. 
557»  45      Ed.  814).   Sut  it  has  not  been  held  that  property  of  the 
bankrupt  in  the  hands  of  a  receiver  of  a  state  court  having  jurisdiction 
can  be  so  taken  out  of  his  possession.    It  is  indicated  in  Moran  v. 
Sturges,  1S4  U.  S.  256,  283,  14  Sup.  Ct.  1019,  38  L.  Ed.  981,  that  the 
federal  courts,  in  the  exercise  of  their  exclusive  jurisdiction  to  enforce 
maritime  liens,  will  not  interfere  with  the  actual  possession  of  a  state 
court.  It  was  there  said :   "When  its  [the  state  court's]  jurisdiction 
has  determined,  the  admiralty  courts  may  proceed."    However  this 
may  be  in  cases  of  the  exclusive  jurisdiction  of  the  federal  courts,  it  is 
dear,  on  precedent  and  principle,  that  the  federal  courts  will  not  inter- 
fere with  the  actual  possession  of  a  state  court,  through  its  receiver, 
of  mortgaged  property,  in  a  case  where  the  state  court  has  jurisdiction 
to  foreclose  the  mortgage.   The  case  of  Davis  v.  Railroad  Co.,  i 
Woods,  661,  Fed.  Cas.  No.  3,648,  decided  on  circuit  by  Mr.  Justice 
Bradley,  is  directly  in  point,  so  far  as  it  applies  to  the  property  covered 
by  the  mortgages  sought  to  be  foreclosed  in  the  state  court.    It  was 
there  held  that  a  receiver  in  possession  of  mortgaged  property  under 
order  of  a  state  court  of  chancery,  in  proceedinp;5  for  foreclosure  be- 
gun ^or  to  the  commencement  of  proceedings  m  bankruptcy,  cannot 
be  dispossessed  by  order  of  the  district  court  in  the  bankruptcy  pro- 
ceedings ;  "that  a  proceeding  to  enforce  a  mortgage  or  other  specific 
lien  involves  the  right  of  property,  and  possession  in  pursuance  thereof, 
legally  or  judicially  taken,  before  proceedings  in  bankruptcy,  cannot 
be  interrupted  by  those  proceedings."    This  proposition  is  sustained 
by  Eyster  v.  GafT,  91  U.  S.  521,  23  L.  Ed.  403 ;  for  it  is  there  decided 
that  the  foreclosure  suit  may  proceed  notwithstanding  the  proceed- 
ings in  bankruptcy,  and  that  the  purchaser  at  the  £<»eaosure  sale  will 
obtain  a  good  title. 
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Tlie  orders  made  by  the  bankruptcy  court  which  are  under  review 
were  made  on  the  theory  that  the  proceeding  in  the  state  court  was 
based  alone  on  the  insolvent  traders'  act,  and  that  the  appointment  of 
the  receiver  was  void.  These  orders,  in  effect,  require  the  receiver 
of  the  state  court  to  surrender  to  the  marshal  all  of  the  property  held 
by  him  as  receiver.  Part  of  this  property,  but  not  all  of  it,  is  covered 
by  the  mortgages  sought  to  be  foreclosed  in  the  state  court.  No  sepa- 
rate questions  are  raised  as  to  the  property  not  mortgaged.  The  or- 
ders made  by  the  bankruptcy  court  which  are  submitted  for  review 
and  revision  relate  to  all  the  property  held  by  the  receiver. 

A  receiver  or  trustee,  when  appointed  in  the  bankruptcy  proceedings, 
while  not  entitled  to  the  mortgaged  property,  will  be  entitled  to  any 
excess  arising  from  the  foreclosure  sale,  when  made  by  order  of  the 
state  court  after  the  payment  of  the  mortgages  and  costs  of  fore- 
closure. He  will  also  be  entitled,  when  appointed,  to  the  possession  of 
the  choses  in  action  and  the  other  property  in  the  hands  of  the  state 
court's  receiver  which  is  not  covered  by  the  mortgages.  The  bank- 
rupt law  is  equally  binding  on  the  state  and  the  federal  court,  and  we 
cannot  doubt  that  the  former  will,  on  proper  application,  give  full 
eifect  to  it.  Where  assets  are 'in  the  hands  of  the  receiver  of  one 
court  which  legally  and  equitably  belong  to  the  trustee  or  receiver  ap- 
pointed by  another  cowt,  comity  requires,  as  a  general  rule,  that  ap- 
plication should  be  made  for  a  proper  order  to  the  former  court  whose 
officer  has  possession  of  the  property.  This  rule  is  reciprocal  between 
the  federal  and  state  courts,  each  respecting  the  possession  of  the 
other.  Hagan  v.  Lucas,  lo  Pet.  400,  9  L.  £d.  470;  In  re  Tyler,  149 
U.  S.  164. 

The  jurisdiction  and  authority  of  the  bankruptcy  court  for  the  en- 
forcement of  the  bankrupt  law  is  paramount.  State  insolvency  laws 
are  supei^eded  by  the  bankrupt  act.  While  it  is  a  general  rule  that  a 
federal  court  may  not  enjoin  proceedings  in  a  state  court,  an  exception 
is  made  in  cases  where  such  injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy.  Rev.  St.  U.  S.  §  720.  When 
the  state  court  is  in  possession,  through  its  receiver,  of  assets  that  it  is 
without  jurisdiction  or  authority  to  hold  against  a  receiver  or  trustee 
appointed  in  bankruptcy  proceedings,  instead  of  making  a  peremptory 
order  on  the  receiver  of  the  state  court  to  surrender  the  funds,  an  in- 
jtuiction,  if  necessaiy,  might  be  granted  by  the  bankruptcy  court  to 
prevent  the  imlawfuf- distribution  of  the  assets,  until  application  could 
be  made  to  the  state  court  for  an  order  to  its  receiver  to  surrender 
the  assets  to  the  proper  custodian.  The  laws  of  the  United  States 
being  equally  binding  on  all  the  courts,  we  cannot  assume  that  the 
state  court  would  refuse  to  administer  them.  We  are  not  now  called 
on  to  decide  what  course  should  be  taken  in  the  event  of  a  disregard 
of  the  bankrupt  law  by  the  state  court.  That  such  application  should 
be  made  in  the  first  instance  to  the  state  court  is  sustained,  not  only 
by  the  analogous  cases  relating  to  comity,  but  by  adjudications  directly 
in  point  on  ^is  question  of  practice  under  the  bankrupt  law.  Mauran 
V.  Carpet-Lining  Co.  (R.  I.)  50  Atl.  331 ;  In  re  Lesser  (D.  C.)  100  Fed. 
433.  439;  In  «  Kersten  (D.  C.)  110  Fed.  929,  931 ;  In  re  Lcngert 
Wagon  Col  (D.  C.)  no  Fed.  927;  £x  parte  Waddell,  Fed.  Cas.  No. 
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17/107;  In  re  Seebold,  45  C.  C.  A.  1x7,  105  Fed.  910;  Sdieuer  t. 
Stationery  Co.  (C.  C.  A.)  1x2  Fed.  407. 

The  judpnents  of  the  court  of  bankruptcy  rendered  December  6, 
X901,  and  December  7,  X901,  are  reversed. 


'Veetloo  2716  (3149a).  BecelTer  for  Inwdvait  Trader.  Id  eaae  amy  cwpora^ 
tlQU  not  mnnlclpal,  or  any  trader,  or  firm  of  traders.  Bhall  fan  to  pay,  at 
matnrttx.  any  oue  or  more  matured  debts,  payment  of  which  has  beea 
properly  demanded  of  sncb  debtor,  and  by  blm  refused,  and  sball  be  m- 
•olvent,  It  atiall  be  in  the  power  of  a  coort  of  eqalty,  nixler  a  creditor'a 
petition,  to  which  one  or  more  creditors,  representing  one-third  in  amount  of 
the  unsecnred  debt  of  snch  InsolreDt  corporation,  trader,  or  firm  of  traders, 
whose  debts  are  matured  and  unpaid,  shall  be  necessary  parties,  to  pro(>eed 
to  collect  the  assets,  real  and  personal,  including  cboses  in  action  and  money, 
and  appropriate  the  same  to  the  creditors  of  aoch  trader,  firm  of  traders, 
or  corporation. 

"8<^.  2717  (8149b).  Chancellor's  Power  in  Sudi  Gases.  The  chancellor, 
under  snch  proceedings  as  are  usual  in  equity,  may  grant  Injunctions,  and 
appoint  recelrers  for  the  collection  and  preservation  of  the  assets  In  the 
cases  provided  by  this  chapter,  and  may  at  any  time  appoint  an  anditor 
end  take  all  proper  steps  to  bring  the  matter  to  a  final  hearing. 

"Sec.  2718  (3140c).  Who  May  Be  Parties.  Any  creditor  may  become  a 
party  to  said  petition,  under  an  order  of  the  court,  at  any  time  before  the 
final  distribution  of  the  assets,  be  becoming  chargeable  with  his  proportl>Hi 
of  th«  expenses  of  the  prertous  proeeedli^ 

"Bee.  2719  (3149d).  No  Preferences;  Assets,  How  Distributed,  Upon  the 
appointment  of  a  receiver,  no  creditor  shall  acquire  any  preference,  by  any 
Judgment  or  Hen,  on  any  suit  or  attachment,  under  proceedlnjis  commenced 
after  the  filing  of  the  petition,  and  all  assIgnmentB  and  mortgases  to  pay 
or  secure  existing  debts  made  after  the  filing  of  said  petition  nliall  be  va- 
cated, and  the  assets  be  dirlded  pro  rata  among  the  eredltots.  preserving  all 
existing  Hens. 

"See.  2720  (3149e).  Allowance  for  Defendant's  Support,  tt  shall  be  In  the 
power  of  the  judge  to  make  a  suitable  allowance  for  tiie  defendant  for  a 
support  during  the  pendency  of  the  proceedings,  having  In  so  dolu?  respect 
to  the  condition  of  the  defendant  and  the  circumstances  of  the  falhure. 

"Sac.  2721  (31490*  Who  Is  a  Trader.  Any  person  or  firm  shall  be  conHld- 
ered  a  trader  who  Is  engaged,  as  a  business.  In  buying  and  selling  real  or 
pernonal  estate  of  any  kind,  or  who  is  a  banker  or  broker  or  commi^lon 
merchant,  or  manufacturer  manufacturing  artldes  to  tbe  extoit  of  flve 
thousand  dollars  per  annum. 

"Sec.  2722  (S149g).  Chancellor  may  Recommend  Debtor's  Itoleasc  It  shall 
be  in  the  power  of  the  chancellor,  In  his  final  Judgment  In  the  cases  pro- 
vlded  for,  to  express  bis  opinion,  if  the  facts  authorize  It  that,  from  the 
facts  as  they  have  transpired  durli^  the  progress  of  the  cause,  the  defendant 
has  honestly  and  fairly  delivered  up  his  assets  for  distribution  under  tbe 
law,  and  to  recommend  to  the  creditors  of  the  defendant  that  tiiey  rtfeas* 
him  from  further  liability." 


1.  ArFRAIr-AnUiaSIONS— EVIDKKCE. 

Plaintiff's  request  to  charge  that  the  Jury  should  not  disallow  all  bis 
blU  because  thwe  are  defects  In  the  woodwork,  but  should  deduct  fttna 
that  bill  on  this  account  what  It  would  cost  Under  the  e^ence,  to  pot 
tiM  woodwork  In  as  good  condition  as  It  should  bave  beea  under  ttim 
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GcmtnGt,  bavlDg  been  afflrme^.  1b  sufficient  basis  for  tbe  statement  of 
tbe  court  In  its  charge  tbat  plaintiff  admits  there  are  defects  in  tbe 
woodwork,  and  bas  ^ven  eritence  tbat  tbey  could  be  remedied  at  a 
cost  of  Dot  oTor  9B00,  so  as  to  make  it  an  admission. 


A  party,  by  edop^ng  and  making  part  of  its  brief  on  appeal  the 
statement  of  tbe  court,  In  its  opinion  refusing  new  trial,  wherein  It  was 
alleged  that  tiie  evidence  showed  the  woodwork  conid  be  put  In  condh 
tlon  for  KMX),  admits  there  waa  evidence  of  defects. 
IL  Smtibs  Contraot. 

A  contract  to  decorate  walla  of  room,  do  the  woodwork  tber^n,  and 
furnish  it  for  $5,200  Is  an  entire  contract. 
4  OowTBACTs— Substantial  Pbbfobmakcbb— QnESTton  son  Jurt. 

Whether  there  baa  been  a  substantial  performance  of  a  contract  to 
decorate  walls  of  a  room,  do  tiie  woodwork  therein,  and  furnish  it  for 
$5,200,  so  as  to  allow  recovery  thereon.  Is  a  question  for  tbe  Jury;  there 
being  evidence  of  defects  In  the  woodwork  which  it  would  take  IfiOO 
to  remedy. 

I.  Bahc — Inhtrdctioh. 

Instruction  to  Jnry,  In  action  on  entire  contract  for  decorating  room, 
doing  woodwork,  and  furnishing  It,  tbat  the  defective  woodwork  would 
not  preclude  a  recovery,  If  tbe  contract  was  "otherwise"  substantially 
performed,  takes  from  tbe  Jury  the  question  of  snbstanUal  ptfformance 
of  tbm  entire  contracL 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Wm.  W.  Smith,  for  plaintiff  in  error. 
Wm.  M.  Hall,  Jr.,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge 

GRAY,  Circuit  Judge.  In  this  case  the  defendant  in  error,  which 
was  the  plaintiff  helow,  sued  for  a  balance  claimed  to  be  due  under 
five  written  contracts  for  decorating,  furnishing,  and  refitting  the 
dwelling  house  of  plaintiff  in  error,  who  was  the  defendant  below,  and 
also  for  the  value  of  some  extra  work  and  articles  not  included  in  the 
written  contracts.  These  contracts  were  in  the  form  of  letters  written 
by  plaintiff  below,  promising  to  do  certam  work  and  furnish  certain 
articles  at  a  price  stated  therein,  to  each  of  which  there  is  a  written 
acceptance  by  the  defendant  below.  Three  of  the  letters  are  dated 
January  28,  1899,  another  dated  July  14,  1899,  and  another  without 
date,  but  accepted  September  14,  1899.  The  offer  in  each  of  the  let- 
ters covered  diflPerent  rooms  in  the  house,  or  different  articles  of  fami- 
tnre,  and  in  some  cases  the  offer  in  each  letter  was  divided  into  sepa- 
rate groups,  stating  an  amount  for  which  the  material  and  work  in 
each  group  would  be  furnished.  In  the  contract  with  which  we  are 
here  concerned,  the  letter  accepted  September  14,  1899,  making 
separate  estimates  for  the  office,  library,  billiard  room,  and  son's 
room,  contained  the  following: 

"Daughter's  Boom.  Walls  and  celling  redecorated,  woodwork  and  mantel 
iAutteni  not  Included)  of  maple  (blrd'a-eye  panels),  cnrtalns  and  fumitnre 
eovas  of  damask  selected,  new  mg,  2  bureaus,  1  bed  (5'  6")  anl  bedding,  1 
easy  chair,  1  rocker,  2  small  chairs,  1  work  table  (3x2)  of  bird's-eye  maple, 
cut  to  be  $6,200.** 

The  learned  trial  judge  properly  instructed  the  jury  that  the  five 
written  contracts  on  their  face  were  distinct,  and  were  to.be  treated  as 
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severable;  "that  is  to  say,  although  there  might  be  a  breach  of  per- 
formance in  one  of  these  contracts,  yet,  if  the  other  contracts' were  sub- 
stantially performed,  the  plaintiff  would  be  entitled  to  recover  the 
price  or  prices  stipulated  in  the  contracts  thus  substantially  performed." 
He  also  correctly  charged  the  jury  that  as  these  written  contracts  are 
divided  into  separate  groups  of  articles  or  work,  in  each  of  which  there 
is  a  f.xed  price  of  its  own,  these  subdivisions  in  respect  to  performance 
or  nonperformance  are  also  to  be  treated  as  severable  and  distinct. 

All  the  foregoing  appears  by  the  pleadings,  and  the  bill  of  excep- 
tions brings  before  us,  as  part  of  the  record,  the  charge  of  the  court, 
with  the  exceptions  made  to  particular  portions  thereof.  The  assign- 
ments of  error  founded  thereon  are  as  follows : 

"FlTBt.  The  court  below  erred  In  Instructing  the  Jary  as  follows,  viz.: 
*In  respect  to  the  defective  woodwork,  sych  defect  would  not  preclude  a 
recovery  npon  the  contract  which  Included  that  work.  If  the  contract  was 
otherwise  substantially  performed;  but  the  defendant  would  be  entitled 
to  a  deduction  for  the  cost  of  repairing  such  defect,  and  the  plaintlflt  would 
only  be  entitled  to  recover  the  contract  price,  less  this  deduction.' 

"Second.  The  court  below  erred  in  this:  that  almost  at  the  end  of  the 
charge  to  the  jury  the  court,  after  having  previously  answered  all  the  points 
submitted  by  defendant  and  after  having  previously  delivered  to  the  Jutt 
the  portion  of  the  charge  above  set  forth,  affirmed  plalntlCTs  fourtli  point, 
which  point  and  the  courfs  answer  thereto  are  as  follows:  'Fourth.  That 
the  jury  should  not  disallow  all  of  plaintiffs  bill  because  there  are  certain 
defects  in  woodwork,  bnt  should  deduct  from  that  bill  on  this  account  what 
it  will  fairly  cost,  under  the  evidence,  to  put  the  woodwork  in  as  good  con- 
dition as  It  should  have  been  under  the  contract'  *Thls  point  Is  afflnned.* 

"Third.  The  court  lielow  erred  in  its  charge  to  the  Jury  In  this:  that  the 
court)  having  {ffevtously  affirmed  defendant's  fourth  point,  which  point  and 
the  answer  thereto  are  as  follows!  *No  one  Is  obliged  to  accept  defective 
and  improper  work,  and.  If  new  work  Is  so  constructed  as  to  be  so  de- 
fective and  improper  as  not  In  substantial  performance  of  the  contract 
therefor,  the  purchaser  has  a  right  to  refuse  to  accept  the  same,  and  the 
contractor  cannot  after  such  rejection,  patch  up  or  repair  such  defective 
and  inferior  work,  and  then  compel  the  purchaser  to  accept  the  same; 
neither  can  he  recover  the  contract  price  therefor,  less  the  amount  neces- 
sary to  pot  such  defective  and  Improper  work  In  proper  condition.*  This 
point  is  affirmed,'— yet  subsequently  in  the  charg«  the  court  affirmed  plaln- 
tUTs  fourth  point  as  stated  above,  which  point  and  the  answer  thereto  are 
as  follows:  *Fourtb.  That  tlie  Jury  should  not  disallow  all  of  plalntlfTs 
bill  because  there  are  certain  defects  in  woodwork,  bnt  should  deduct  from 
that  bill  on  this  account  what  It  will  fairly  cost,  under  the  evidence,  to  put 
the  woodwork  in  as  good  condition  as  It  should  have  I>een  under  the  con- 
tract' 'This  point  Is  affirmed,'— plaintiff's  fourth  point  and  the  answer 
thereto  being  Inconsistent  with  and  contradictory  to  defendanfa  fonrtb 
point  and  the  answer  of  the  court  thereto,  as  above  set  forth." 

The  bill  of  exceptions  contains  no  transcript  of  the  testimony  as  a 
whole,  or  any  portion  of  it,  or  any  statement  of  what  the  testimony 
tends  to  prove,  pertinent  to  the  portions  of  the  court's  charge  excepted 
to.  The  assignments  of  error  follow  the  exceptions,  and  the  sole  ques- 
tion raised  thereby  is  as  to  the  correctness  with  which  the  court  in- 
structed the  jury  in  the  particulars  mentioned. 

The  plaintiflF  in  error  has  stated  in  his  brief  that  "on  trial  of  the  case 
plaintiff  [below]  admitted  that  the  woodwork  in  the  daughter's  room 
was  defective,  and  called  witnesses,  who  testified  that  it  would  cost 
$500  to  repair  this  defect,"  and  in  lieu  of  any  testimony  or  evidence  in 
the  record  to  that  effect,  he  relies,  in  the  first  place,  upon  the  statement 
by  the  court  in  its  charge,  as  follows: 
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platntlCF  admits  that  In  tbe  daughter's  room  tbere  are  defects  In  flie 
woodwork,  and  has  given  evidence  tending  to  show  that  those  defects  could 
be  remedied  at  a  cost  of  not  over  $000.  and  also  that  the  admitted,  defects 
Ui  the  newel  posts  could  be  remedied  at  a  cost  of  not  over 

To  this  the  plaintiff  in  error  appends  the  statement  that : 

"These  facts  are  correctly  stated  by  tbe  court,  and  are  part  of  the  con- 
ceded facts  In  this  case." 

A  binding  admission  may  be  made  by  parties,  not  only  on  the  record, 
but  by  their  statements  to  the  court.  Such  an  admission  as  would 
support  the  statement  of  the  \eamed  judge,  just  quoted,  was  made  by 
the  plaintiff  below,  defendant  in  error  here.  One  of  the  requests  sub- 
mitted by  the  plaintiff  below  to  the  court,  for  a  charge  to  the  jury,  was 
the  fourth,  which,  with  the  answer  of  the  court,  is  the  subject  of  one  of 
the  assignments  of  error,  above  quoted.  The  defendant  in  error,  how- 
ever, strenuously  contends  that,  in  the  absence  of  any  evidence  brought 
up  by  the  bill  of  exceptions  bearing  on  the  point  in  controversy,  there 
is  nothing  before  this  cotut  on  which  it  can  review  the  ruling  of  the 
trial  court  in  that  respect ;  but  the  affirmance  of  this  point  must  be 
taken  as  an  admission  of  the  fact  of  defects  in  tbe  woodwork,  and  the 
cost  of  repair,  under  the  evidence,  and  not  a  mere  hypothetical  state- 
ment of  the  same.  As  a  statement  from  the  plaintiff  below,  it  is  a 
sufficient  basis,  not  only  for  the  ruling  upon  the  point  presented  there- 
in, but  for  the  statement  of  the  court  in  its  general  charge,  in  regard 
to  the  admission  as  to  defective  woodwork. 

Again,  the  plaintiff  below  adopts,  and  makes  part  of  its  brief  before 
this  court,  the  statement  of  the  court  below,  as  to  this  admitted  defect, 
in  its  opinion  refusing  the  motion  for  a  new  trial,  referring  to  the  page 
of  the  record  where  it  is  found.    It  is  as  follows : 

"The  plalntitr  actually  did  this  specified  woodwork.  AftOT  the  completion 
of  the  work,  however,  the  wood  therein  shrunk  and  warped  tome,  and  the 
lointB  opened.  What  caused  this  was  the  subject  of  dispute.  The  plalntifF 
alleged,  and  at  the  ti'lal  gave  evidence  tending  to  show,  that  the  mischief 
was  occasioned  by  tbe  damp  condition  n  which  the  house  was  kept.  Tlie 
defendant  alleged,  and  at  the  trial  gave  evidence  tending  to  show,  that  the 
ptalntlff  bad  used  In  this  work  Insufficiently  seasoned  wood,  and  that  that 
was  the  cause  of  the  trouble.  But,  whatever  the  cause,  the  uncontradicted 
eridence  in  the  case  showed  that  the  woodwork  could  be  put  In  perfect 
condition  at  a  cost  not  exceeding  $500.  It  was  testllled  that  this  could  be 
done  at  a  much  less  expmse,  but  no  witness  named  a  higher  sam  than 
f600  as  the  very  ontslde  cost  of  complete  repalrment" 

We  do  not  have  to  "look,  therefore,  to  the  charge  of  the  judge  for 
the  state  of  the  evidence  in  which  that  very  charge  is  to  be  held  right 
or  wrong."  The  admissions  made  by  the  plaintiff  below  in  court,  ap- 
pearing m  the  record  and  above  referred  to,  present  to  this  court  a 
state  of  facts  which  form  a  sufficient  basis  on  which  to  review  the 
rvl^ig  of  the  court  excepted  to.  In  this,  the  case  at  bar  is  distinguish- 
able from  that  of  Worthington  v.  Mason,  loi  U.  S.  149,  25  L.  Ed. 
848,  and  irom  the  other  cases  cited  in  the  brief  of  defendant  in  error. 
We  have,  therefore,  distinctly  presented  the  question  whether,  in  this 
state  of  tfie  evidence,  the  instructions  which  were  given  by  the  court 
were  correct,  and  to  the  consideration  of  that  question  (the  important 
one  in  the  case)  we  now  turn. 

The  defendant  below  contended  to  the  court  and  jury,  as  appears 
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by  the  record,  that,  by  reason  of  a  defective  construction  of  the  wood- 
work in  the  daughter's  room,  there  could  be  no  recovery  of  the  amount 
agreed  to  be  paid  to  the  plaintiff,  under  the  contract  for  its  furnishing 
and  decoration;  that  the  contract  was  an  entire  one,  and,  with  this 
admittedly  defective  construction,  there  was  not  a  substantial  perform- 
ance of  the  same.  The  plaintiff  below,  on  the  other  hand,  contended 
that  the  defect  in  the  woodwork  resulted  from  no  fault  on  its  part,  but 
that,  if  it  did,  it  was  of  such  a  character  as  would  be  easily  remedied  at 
an  expense  of  not  more  than  $500,  and  that  it  should  be  allowed  to 
recover  the  difference  between  that  amount  and  the  contract  price. 
In  this  state  of  the  controversy,  the  court  charged  the  jury  on  this 
point,  as  follows: 

"In  respect  to  the  defective  woodwork,  sucb  defect  would  not  precludft 
a  recovery  upon  the  contract  which  included  tliat  work,  If  the  contract  was 
otherwise  substantially  performed;  but  the  defendant  would  be  entitled  to 
a  deduction  for  the  cost  of  repairing  such  defect,  and  the  plaintiff  would 
only  be  entitled  to  recover  the  contract  price,  tees  this  deduction.'* 

The  court  also  affirmed  plaintiff's  fourth  point,  whichj^  as  already 
quoted,  is  as  follows : 

"Fourth.  That  the  jury  should  not  disallow  all  of  plalntifTs  bill,  becanae 
there  aro  certain  defects  Id  woodwork,  but  should  deduct  from  l^at  bill, 
on  tbls  account,  wbat  It  will  fairly  cost  under  the  evidence,  to  put  the 
woodwork  In  as  good  condition  as  it  should  have  been  under  the  contract.** 

We  think  the  learned  judge  in  the  court  below  erred  in  these  instruc- 
tions to  the  jury.    The  contract  in  question  is  an  entire  contract. 
$5,200  was  the  price  to  be  paid  for  its  performance.   The  contract 
itself- did  not  attempt  to  apportion  this  sura  among  various  items,  and 
there  was,  therefore,  no  basis  for  such  apportionment,  if  otherwise  it 
could  have  been  appropriately  made.   The  contract  being  entire,  the 
price  to  be  paid  is  single,  and  the  consideration  is  solely  for  the  per- 
formance 01  the  whole  work  contracted  to  be  performed.  Whether 
this  entire  contract  had  been  substantially  performed  was  a  question  of 
fact  for  the  jury.   They  might  well  be  told  that,  in  determining  this 
question,  they  need  not  take  into  the  account  any  slight  or  unimportant 
defect,  or  one  that  could  be  easily  remedied  by  a  deduction  from 
the  agreed  price,  as  such  do  not  necessarily  make  it  impossible  to 
truthfully  declare  that  an  entire  contract  has  been  substantially  per- 
formed; but  whether  such  alleged  defects  are  substantial  or  unim- 
portant is  a  question  of  fact  for  the  jury.    Substantial  performance  of 
the  entire  contract  is  sufficient,  and  the  jury  may  properly  so  find. 
This,  however,  is  not  the  proposition  of  the  charge  as  excepted  to. 
The  instruction  of  the  court  below  takes  away  from  the  jury  the 
question  of  fact  as  to  whether  there  had  been  a  substantial  perform- 
ance of  the  entire  contract,  and  the  subordinate  and  related  one, 
whether  the  defect  in  the  woodwork  was  so  slight  and  trivial  as  to  be 
immaterial  in  the  consideration  of  the  question  of  substantial  perform- 
ance, or  so  serious  as  to  negative  a  substantial  performance  of,  and 
thus  preclude  a  recovery  upon,  the  entire  contract.  The  language  of 
the  court  is : 

"In  respect  to  the  defective  woodwork,  sodi  defect  would  not  preclude  «. 
recovery  upon  the  contract  which  Included  that  work,  U  the  contract  wajs 
otherwise  substantially  performed.** 
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The  question  here  submitted  to  the  jury  was  not  as  to  a  substantial 
perfomumce  of  the  entire  contract,  but  whether,  with  the  defective 
woodwork  excluded  from  consideration,  the  contract  was  otherwise 
substantially  performed.  By  this  instruction  the  court  took  away 
from  the  jury.the  question  of  fact,  whether  there  had  been  a  substantia 
performance  of  the  entire  contract,  and  decided  itself  that  certEun  de- 
ficiencies were  not  material.  The  question  as  to  defective  .woodwork, 
as  we  have  said,  should  have  been  submitted  to  the  jury,  to  be  deter- 
mined as  a  part  of  the  general  question  of  substantial  performance  of 
the  entire  contract.  This  erroneous  view  of  the  function  of  the  jury 
is  repeated  and  emphasized  in  the  affirmance  of  the  plaintiff's  fourth 
request  to  charge.  Such  an  instruction  to  a  jury  could  not  fail  to  be 
prejudicial  to  the  defendant,  by  depriving  him  of  the  right,  that  was 
his,  to  have  the  jury  consider  the  whole  question  of  substantial  per- 
formance, including  the  determination  of  the  fact  whether  any  alleged 
deficiency  was  important  and  material  or  not.  We  do  not  think  that 
the  error  here  pointed  out  was  rendered  innocuous  by  the  other  por- 
tions of  the  charge,  in  which  the  learned  judge  correctly  stated  to  the 
jury  the  law  in  regard  to  substantial  performance. 

It  should  not  be  passed  without  notice  that  the  learned  trial  judge 
affirmed  defendant's  fourth  point,  as  follows : 

"No  on*  Is  obliged  to  aceept  defective  and  Improper  work,  and  It  new 
work  Is  eo  constructed  as  to  be  so  defective  and  Improper,  as  not  In  8n1>- 
ttantlal  performance  of  the  contract  therefor,  the  purchaser  has  a  right  to 
KfQsc  to  accept  the  same,  and  the  contractor  cannot,  after  such  rejection, 
patch  ap  or  repair  sncfa  defective  and  inferior  work,  and  then  compel  the 
pnrcbaser  to  acc^t  the  same;  neither  can  he  recover  the  contract  price 
therefor,  less  the  amount  necesnary  to  put  such  defective  and  Improper 
work  In  proper  condition." 

This  is  a  very  clear  statement  of  what  we  think  the  doctrine  ap- 
plicable to  the  case  in  hand  to  be,  and  strengthens  our  confidence  in 
the  correctness  of  the  view  that  we  have  taken,  and,  but  for  the  opin- 
ion of  the  court  on  the  motion  for  a  new  trial,  it  wduld  suggest  that 
possibly  the  view  we  have  criticised  was  inadvertently  taken  by  the 
learned  judge  who  charged  the  jury.  4Iowever  this  may  be,  we  are  of 
opinion  that  error  in  so  vital  a  point  as  the  one  to  which  we  have  called 
attention  cannot  be  passed  over  as  unimportant,  by  reason  of  the  cor- 
rect and  cogent  statements  of  the  law  in  other  portions  of  the  charge. 
We  have  carefully  examined  the  authorities  and  cases  cited  in  behalf 
of  the  defendant  in  error,  but  can  find  in  none  of  them  sanction  for  the 
ivopositioa  that,  where  the  question  in  controversy  is  whether  there 
has  been  a  substantial  performance  of  a  contract,  the  court  can  take 
from  the  consideration  of  the  jury,  by  deciding  for  itself,  the  question 
whether  an  alleged  defect  is  material  or  immaterial  to  such  substantial 
performance,  or  that  the  question  in  such  case  to  be  submitted  to  the 
jury  is  whether  the  contract  in  suit  has  been  otherwise  substantially 
periormed,  after  the  question  of  performance  as  to  a  certain  portion 
thereof  has  been  excluded  from  their  consideration. 

For  the  reasons  stated,  we  are  compelled  to  the  conclusion  that  the 
judgment  below  should  be  reversed,  and  the  case  remanded,  with  direc- 
tkms  for  a  new  trial. 


Digitized  by 


498 


113  FEDERAL  REPORTSa. 


In  re  LEVIN. 
(Dtetrlet  Ooart  S.  D.  New  Toik.  April  2,  ISOl.) 


BAvntuFTCT— Fatlurb  to  Accoont  fob  Ambts— Contempt. 

A  bankrupt  will  be  adjudged  In  contempt  for  falling  to  compter  with 
an  order  directing  blm  to  tarn  over  assets,  where  he  dalma  that  robbers 
broke  Into  his  store  and  stole  between  $7,000  and  $S,00O  of  his  stock 
of  goods,  worth  $10,000,  and  that  after  continuing  business  with  the 
balance  for  about  four  months  he  deserted  the  store  and  left  Its  contents 
to  the  mercy  r,t  any  one  chooslns  to  take  them;  he  having  at  the  time 
of  robbery  told  the  police  and  hto  credltora  that  inractlcallT  nothlnc  was 
taken. 

In  Bankruptcy.    The.  following  is  the  opinion  of  Referee  Seaman 


This  Is  a  motion  on  behalf  of  the  trustee  to  compel  the  bankrupt  to  pay 
over  certain  money  and  merchandise  which  the  bankrupt  failed  to  specify 
in  his  schedules  as  belonglug  to  btm.  Tbe  bankrupt  herein  has  been  engaged 
as  a  cloak  merchant  In  this  city  for  the  last  six  years.  A  portion  of  that 
time  he  was  in  partnership  with  bis  brother,  but  since  1897  he  was  In  such 
business  on  bis  own  account;  havlnf  started  with  about  tea  thousand  dollars 
capita).  A  few  months  prior  to  being  adjudicated  a  bankrupt,  be  occupied 
the  fiftb  loft  at  No.  97  Wooster  street  which  was  reached  by  an  elevator 
and  a  stairway.  In  that  loft  the  bankrupt  admits  that  he  had  on  the  5th 
day  of  September,  1890,  In  tbe  neighborhood  of  ten  thousand  dollars'  worth 
of  stock.  The  bankrupt  now  claims  that  on  the  following  day  his  store 
was  entered  and  all  his  merchandise  was  stolen,  except  between  two  and 
three  thousand  dollars'  worth  of  stock;  but  his  statement  to  the  police  at 
tbe  time  was  that  practically  nothing  had  been  taken,  and  bis  boast  to  his 
creditors  was  that  he  was  in  great  Inck. — ^tbat,  while  bis  stwe  had  been. 
broken  open,  he  had  come  opportunely  upon  tbe  scene  before  anything  bad 
been  taken.  The  conclusion  Is  Irresistible  that  the  alleged  robbory  nevor 
occurred,  and  that  the  stock  which  the  bankrupt  now  claims  was  atolen  is 
Btill  under  bis  contr<4l,  or  the  avails  thereof  are  still  In  his  possession.  With 
the  balance  of  stock  on  band  the  bankrupt  continued  to  do  business  until 
tbe  29th  day  of  December,  1899.  when,  according  to  his  own  story,  be  liter- 
ally deserted  the  store,  and  left  the  contents  thereof  to  the  mercy  of  any 
persona  who  chose  to  take  them.  There  are  other  grounds  upon  which  this 
motion  is  based,  but  the  evidence  Is  not  dear  aa  to  them.  As  the  liabilities 
set  forth  In  the  schedules  herein  amount  to  but  $6333.90,  an  order  may  be 
entered  compelling  tbe  bankrupt  to  pay  over  to  tbe  tnistea  bmln  fiie  warn 
of  97,00a  * 

Hays  &  Hershfield  and  I.  Gainsburg,  for  trustee. 
Manheim  &  Manheim,  for  bankrupt. 

THOMAS,  District  Judge.  The  bankrupt  has  failed  to  comply 
with  the  order  of  the  court  directing  him  to  surrender  assets  of 
the  value  of  $7.ooo,  and  for  that  reason  is  in  contempt  of  court, 
llic  trustee  will  prepare  order  accordingly. 


1,  Baitkrttptct — CoMPosmoN — CoNriRMATTOH— Best  Intbrbsts  or  GBBDnoBS — 
Natorb  or  Absbts— AMOCirr  OFrBRRO— Accrptakck. 

Under  Bankr.  Act,  t  i2,  snbd.  "d,"  providing  tbat  tb«  Jodfa  ihall  wa- 
flrm  a  comp  sitlon.  If  satisfied  that  It  t>  for  Hie  best  Intweats  of  tbm 
etedlton,  and  that  tbe  bankrupt  has  not  been  fuUty  of  any  acts  or  fau- 
nrs  to  pwform  any  of  ttw  duties  wblcb  would  be  ft  bar  to  his  dlsehaigew 
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and  tile  offer  and  Its  acceptance  are  In  good  faith,  and  hare  not  been 
made  or  procured  except  as  In  the  statute  provided,  or  by  any  means, 
promises,  or  acts  therein  forbidden,  wbere  a  baqkrupt's  assets  consisted 
of  a  stock  of  goods  aud  accounts  due  In  a  couutr^  mercantile  business, 
the  estimated  value  of  contracts  for  cutting  and  shipping  cord  wood, 
and  real  estate  situated  in  tbe  country,  in  the  absence  of  any  acts  on 
tbe  part  of  the  ban&mpt  which  would  debar  him  of  his  discharge  a  com- 
position of  25  per  cent,  on  tbe  dollar  offered  to  tbe  ansecnred  creditors, 
and  accepted  in  good  faltb  by  86  out  of  89  of  them,  representing  $11,170, 
as  against  only  1  opposing  it,  representing  (mly  9400,  sboold,  upon  the 
recommendation  of  Uie  referee,  showing  that  tiiere  was  do  probabili^ 
of  tbe  estate  paying  over  10  per  cent,  more  than  offwed,  be  confirmed, 
as  l>eing  for  tbe  best  Interests  of  the  creditors, 
it  Same— Objbctiokb—Corporatiom&— Dividends  — BcBSEQCEHT  Creditors- 
Evidence. 

An  application  for  confirmation  of  a  composition  offered  by  a  bankrupt 
corporation  was  opposed  by  one  creditor  upon  tbe  ground  that  the  cor- 
poration, previous  to  the  passage  of  the  bankrupt  act,  bad  paid  divl- 
dends  which  diminished  Its  capital,  and  that  the  recipients  of  such 
dlrMends  sboold,  therefore,  be  ccnnpdled  to  pay  tb«n  bade  The  evt- 
dence  showed  that,  at  the  time  of  the  payment  of  the  dividends  com- 
plained of,  the  corporation  was  very  prosperous,  and  was  able  to  pay 
each  dividends  without  Impairing  Its  capital;  that  tbe  dividends  were 
declared  in  good  faith  by  the  board  of  directors;  and  that  the  ob- 
Sector's  debt  was  contracted  long  thereafter.  UelO,  that  no  case  having 
been  made  which  would  Justify  the  annulling  of  the  action  of  the  cor- 
poration In  paying  the  dividends  complained  of,  upon  proper  proceedings 
for  that  pnrpose,  tbe  objection  to  tbe  oonflrmatlon  eoold  not  be  sus- 
tained. 

Application  in  involuntsuy  bankruptcy  proceedings  against  the  H. 
J.  Arrington  Company  to  confirm  a  composition  offered  by  the 
bankrupt.  To  the  report  of  the  referee  recommending  the  con- 
firmation of  the  composition,  the  Greenesville  Bank  excepts.  Com- 
position confirmed. 

Wolcott,  Wolcott  &  Gage,  for  bankrupt  Leo. 
D.  Yarrell,  for  exceptant. 

WADDILL,  Distria  Judge.  This  case  is  now  before  the  court 
upon  application  to  confirm  a  composition  of  25  per  cent,  offered 
by  the  bankrupt  company  to  its  unsecured  creditors.  Upon  due 
notice  being  given  of  the  application  to  confirm  the  proposed  com- 
position, one  creditor  (the  Greenesville  Bank  of  Emporia,  Va.)  ap- 
peared and  opposed  the  same.  The  matter  was  referred  to  D.  Law- 
rence Groner,  Esq.,  referee  in  bankruptcy,  who,  after  taking  con- 
siderable evidence,  reported,  recommending  the  confirmation  of  the 
same ;  and,  upon  furtner  exception,  another  reference  was  had,  and 
a  second  report  made,  recommending  the  acceptance  and  confirmation 
of  the  composition,  to  which,  likewise',  the  Greenesville  Bank  excepted. 

The  duty  of  the  court  in  determining  whether  a  composition  should 
be  approved  or  rejected  is  one  of  more  than  ordinary  delicacy  and 
difficulty,  in  this:  that  the  court  is  called  upon  to  determine  what 
is  best  for  the  rights  of  parties  on  a  subject  about  which  they  nat- 
urally feel  equally  as  competent  to  deal  as  the  court.  The  statute 
(Bankr.  Act,  S  12,  subdiv.  "d")  provides: 

"The  Jndge  shall  confirm  a  composition  If  satisfied  that  (1)  it  is  for 
tbe  beat  int^ests  of  tbe  creditors;  (2)  tbe  bankrupt  bas  not  been  guilty 
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Of  any  tf  tte  ufa  or  foiled  to  perform  any  of  tbe  dntles  whitih  wotdd  b« 
a  bar  to  his  discliarge;  and  (3)  the  offer  and  Its  acc^tance  are  In  good 
faltb  and  have  not  been  made  or  procured  except  aa  berein  provided,  or 

by  any  means,  promises,  or  acta  herein  forbidden." 

Under  the  evidence  in  this  case,  as  viewed  by  the  court,  it  will 
only  be  necessary  to  determine  aa  to  the  first  requirement  of  the 
statute;  that  is,  whether  the  acceptance  of  the  proposed  compo- 
sition will  be  for  the  best  interests  of  the  creditors.  In  passing 
upon  this  question  under  the  bankrupt  act  of  1867,  Judge  Lowell, 
in  Re  Morris,  11  N.  B.  R.  443,  Fed.  Cos.  No.  7,303,  well  said: 

"A  burden  Is  cast  upon  tbe  court  that  la  not  eaaOy  sustained,— of  Infract- 
ing parties  concerning  tbetr  own  Interests.  In  tbe  absence  of  fraud  and 
coDcealmeot,  the  question  for  the  court  seems  to  be  not  whether  tbe  debtor 
might  have  offwed  mor^  but  wbettav  the  estate  would  pay  more  In  bank- 
ruptcy." 

And  in  a  later  case  (In  re  Whipple,  Fed.  Cas.  No.  17,513)  the 
same  learned  judge,  in  discussing  the  propriety  of  a  court's  reject- 
ing a  composition,  if  opposed  by  a  small  minority  of  the  creditors, 
because  it  appeared  that  a  settlement  in  bankruptcy  would  be  more 
for  their  interest,  announced  the  rule  to  be  that  the  judge  must 
make  his  comparison,  not  with  what  the  debtor  might  possibly  have 
done,  but,  rather,  with  what  the  assignee  in  bankruptcy  could  do. 
In  commenting  on  this  rule,  Mr.  Justice  Brown,  of  the  supreme 
court,  then  United  States  district  judge  for  the  Eastern  district  of 
Michigan,  in  Re  Weber  Furniture  Co.,  Fed.  Cas.  No.  17,330,  said: 

"I  am  entirely  content  with  this  view  of  the  law,  and.  Indeed.  I  hardly 
see  how  any  other  construction  can  be  placed  npou  the  word*  'being  satla- 
fled  that  the  same  la  for  tbe  beat  Interests  of  all  c<Hic«ned.' " 

In  this  same  case,  in  which  the  composition  was  rejected  by  the 
district  court,  and  subsequently  approved  by  the  circuit  court,  Mr. 
Justice  Brown,  in  discussing  the  subject  of  the  court's  approving 
the  action  of  the  creditors  where  taken  after  full  a>nsideration,  fur- 
ther said: 

"But  where  a  composition  deed  has  be«i  signed  by  a  large  majority  of 
the  creditors  upon  a  full  consideration  of  the  condition  of  the  debtor,  I 
should  be  very  relnctant  to  overmle  their  Judgment  simply  because  I 
thought  the  estate  would  yield  a  larger  dividend  in  bankruptcy.  Much 
would  depend  upon  tbe  character  of  the  property  and  the  state  of  the  mar- 
keta.  In  the  case  above  dted  Judge  Lowell  Intimated  iliat  a  difference 
of  five  p«r  cent  upon  the  amount  of  the  debts  and  tiie  ^baUe  amount 
of  the  assets  would  not  be  soffldent  to  induce  me  to  reject  the  resolution.' 
I  would  go  even  further  than  that  and  say  that  where  the  property  con- 
sisted of  real  estate  or  of  goods,  the'  value  of  which  depended  upon  the 
caprices  of  fashion,  or  other  like  contingencies,  I  would  not  overrule  the 
discretion  of  the  creditors,  fairly  exercised.  If  the  difference  were  ten  or 
even  fifteen  per  cent" 

In  the  circuit  court,  on  appeal,  in  the  same  case  (Fed.  Cas.  No. 
17,331),  the  English  and  American  cases  upon  the  subject  were  fully- 
reviewed,  and  the  opinion  there  expressed,  as  deduced  from  them, 
that  the  decision  of  the  majority  of  the  creditors  was  conclusive 
as  to  the  amount  of  compromise,  when  such  judgment  on  their 
part  was  exercised  in  good  faith,  and  there  was  nothing  to  indicate 
fraud,  accident,  or  mistake. 
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The  question  of  the  approval  or  rejection  of  compositions  under 
the  present  bankrupt  law  has  been  under  review  by  the  courts  sev- 
eral times, — ^noticeably  by  the  circuit  court  of  appeals  for  the  Fifth 
circuit,  in  Bank  v.  Doolittle,  5  Am.  Bankr.  R.  736,  46  C.  C  A.  258, 
107  Fed.  236,  and  in  the  circuit  court  of  appeals  for  the  Sixth 
circuit  in  Adler  v.  Jones,  6  Am.  Bankr,  R.  245,  48  C.  C.  A.  761, 
109  Fed.  967.  In  the  last-named  case.  Judge  Day,  speaking  of 
whether  the  composition  should  be  accepted  or  not,  said  (page  248, 
6  Am.  Bankr.  R.,  page  763,  48  C.  C.  A.,  and  page  969,  109  Fed.) : 

"It  comes,  tbeD,  to  this:  If  the  court  Is  satlBfied  upon  the  hearing  that 
the  composition  offered  would  be  very,  considerably  less  than  they  might 
roMonably  expect  to  realize  in  the  administration  of  the  assets  In  due  course, 
then  the  composition  la  not  for  the  best  Interest  of  the  creditors.  In  de- 
termining this  question  the  court  will  doubtless  be  inQuenced  by  the  coa< 
■ldaati(m  that  a  man  can  ordinsrily  do  tmtter  with  bis  own  iwoperty,  and 
realise  more  tboefrom,  than  can  be  olttalned  In  course  of  judicial  proceed- 
ings, with  compulsory  sales  and  expenses  of  administration.'* 

Reference  may  be  also  had  to  Coll.  Bankr.  (3d  Ed.)  148;  X/3veland, 
Bankr.  556. 

In  the  cass  under  consideration,  of  the  bankrupt's  unsecured  cred- 
itors, eighty-six  out  of  a  number  of  eighty-nine,  and  representing  an 
indebtedness  of  $11,170.88,  have  accepted,  and  ask  for  confirmation 
of,  the  composition;  and  only  one  creditor,  with  a  debt  of  $400, 
oi^KMes  it  The  referee,  who  heard  and  saw  the  witnesses,  and  de- 
voted considerable  time  to  the  case,  twice  reports  in  favor  of  the 
acceptance  of  the  composition  of  25  cents  on  the  dollar  of  the 
indebtedness,  offered  by  the  bankrupt  to  the  unsecured  creditors. 
He  also  reports  that  it  is  probable  that  an  amount  something  larger 
— sufficient,  possibly,  to  pay  as  much  as  30  or  35  per  cent,  of  said 
debts — may  be  realized  from  the  assets  of  the  bankrupt  estate,  though 
this  he  considers  problematical  only.  Under  these  circumstances, 
the  court  should  be  very  slow  to  reject  the  composition,  and  to  place 
its  judgment  against  that  of  the  creditors  themselves,  acting  with 
practical  unanimity,  and  particularly  in  dealing  with  assets  of  the 
character  involved  here,  made  up  of  accounts  due  in  a  country  mer- 
cantile business,  a  stock  of  goods,  wares,  and  merchandise  in  such 
store,  the  estimated  value  of  contracts  for  cutting  and  shipping  cord 
wood,  and  real  estate  situated  in  the  country.  Nothing  could  well 
be  more  doubtful  than  a  correct  estimate  of  just  what  would  be 
realized  from  this  class  of  prm>erty  when  subjected  to  the  crucial  test 
of  realizing  upon  it  by  legal  proceedings.  The  bankrupt  has  not 
hcea  guilty  of  any  improper  conduct  in  connection  with  the  composi- 
tkm,  nor  committed  any  of  the  acts  or  failed  to  perform  any  of  the 
duties  which  would  debar  him  of  his  discharge ;  and  the  offer  appears 
to  have  been  made  and  accepted  in  good  faith,  and  not  had  or  procured 
by  any  of  the  means,  propositions,  or  acts  forbidden  by  the  statute. 

Counsel  for  the  exceptant  raises  the  further  question  that  the  bank- 
rupt corporation  in  the  year  1897,  prior  to  the  passage  of  the  bank- 
rupt law,  declared  certain  dividends,  and  paid  the  same  to  three  of  iti 
stockholders,  contrary  to  law,  and,  in  effect,  took  that  much  money 
from  its  ciq>ital,  as  contradistinguished  from  its  profits,  and  for  that 
reason  insists  that  these  persons,  then  holding  stock  in  the  company. 
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should,  by  proper  suit  instituted  for  the  purpose,  be  required  to  pay 
back  the  amount  thus  received  by  them  out  of  the  assets  of  the  com- 
pany ;  and  he  also  raises  various  technical  questions  affecting  the 
payments  as  made.  This  exception  presents  at  least  the  prospect  of 
lengthy  litigation,  if  not  an  increase  of  assets ;  and,  as  viewed  by  the 
court,  the  exceptant  has  failed  to  make  out  such  a  case  as  would  jus- 
tify the  annulhng  of  the  particular  transactions  referred  to  upon 
proper  proceedings  had  for  that  purpose.  The  place  of  business  of 
the  corporation  was  in  the  country,  and  its  transactions  were  doubt- 
less not  conducted  with  the  formality,  regularity,  and  ceremony  that 
would  have  been  adopted  by  larger  concerns  in  populous  cities ;  but 
the  transaction  complained  of,  so  far  as  the  evidence  shows,  seems 
to  have  been  conducted  in  substantial  compliance  with  the  law.  At 
the  time  of  the  payment  of  the  dividends  referred  to,  the  corporation 
was  very  prosperous,  had  on  hand  a  large  surplus,  and  was  able  to 
pay  the  dividends  declared  without  impairing  its  capital ;  and  with 
the  action  of  the  board  of  directors,  taken  in  good  faith  at  the  time, 
complaint  should  not  now  be  had,  and  that  by  creditors  whose  debts 
have  long  since  been  contracted.  They  have  certainly  no  moral,  if 
a  legal,  claim  against  the  persons  referred  to.  Mor.  Priv.  Corp.  §§ 
446,467. 

It  follows  from  what  has  been  said  that,  in  the  opinion  of  the  court, 
it  will  be  for  the  best  interest  of  the  creditors  to  accept  the  offer  of 
composition,  and  an  order  will  be  accordingly  entered  confirming  the 
same.  .  . 


WELLBR  et  aL  T.  PBNNSTLVANIA  R.  GO.  SAME  T.  NEW  TORK  CENT, 
ft  H.  R.  R.  00.  SAUB  T.  BAI/nMORE  &  O.  R.  GO.  SAME  r.  NEW 
TORE,  a  &  ST.  L.  R.  00.  SAME  v.  ERIE  RT.  00.  SAME  T.  LAKE! 
SHORE  ft  M.  S.  BY.  GO.  SAME  T.  CHtGtAGO  G.  W.  RT.  OO.  SAME  v. 
ILLINOIS  CENT.  &  CO.  SAME  T.  PITTSBURG.  FT.  W.  ft  &  BT.  CO. 
SAME  MICHIGAN  CENT.  B.  CO.  SAME  T.  WABASH  B.  Ca  SA&IBI 
T.  MISSOURI.  K.  ft  T.  RT.  STSTBM.  SAME  T.  CLEVELAND.  C,  a  A 
8T.  L.  BY.  CO. 


1.  COBPORATrOK— DOMIOILB— ImmiHGHMBNT    OF  PaTBKT— ClHcmT  CODHT— Ju- 
BISDIOTION. 

A  corporation  not  Incorporated  in  Colorado  Is  not  an  "inhabitant"  of 
the  district  of  Colorado,  within  Act  Cong.  March  3.  1897,  declaring  that 
Id  salts  for  the  Infringement  of  patents  the  circuit  courts  of  the  United 
States  shall  have  jurisdiction  Id  the  district  In  which  Hxe  defendant  la 
an  Inhabitant,  etc 
I.  Sakb— Sbbticb— APPLiOABn.iTT  ov  Statb  Statutb. 

The  act  of  the  state  of  Colorado  relative  to  aerrlce  of  proeesa  la  not 
applicable  to  a  Bult  against  a  corporation  brought  In  a  federal  court  in 
Uie  district  of  Colorado,  where  tbB  corporation  la  not  an  (nhabttant  of 
such  district;  and  In  such  case  service  must  be  bad  according  to  th« 
acta  of  consresa. 

t.  Sau— Complaint— AvBBnBT  of  Corpoeatb  Dohicha 

Act  Cong.  March  S,  1887,  provides  that  In  snltB  tm  Infringement  of 
patents  the  circuit  courts  shall  have  Jurisdiction  tn  ttw  district  whflr« 


(Orcnlt  Court  D.  Oolorado.  Felvnarjr  6,  1002.) 

Noa.  4,188,  4,20a,  4,214,  4,216, 4,217-4^,  4.42IL 
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defendant  !•  an  Inhabitant  or  wbere  tbe  Infrln^ment  If  eommltted 
and  defendant  had  an  established  place  of  bnsiness.  and  that  In  the 
Utter  case  serrlce  mar  be  made  on  the  agent  conducting  the  business. 
M^d,  that  In  a  salt  against  a  corporation.  In  order  to  authurlze  service 
on  an  agent,  the  complaint  must  show  the  place  of  Incorporation,  so 
as  to  show  that  defendant  Is  not  an  Inhabitant  of  the  district. 

4.  Baub. 

An  avermpnt  that  defendant  is  Incorporated  in  a  certain  other  state 
named  Is  sufficient  to  show  that  it  la  not  an  Inhabitant  of  Colorado. 

Bk  BaUB— WOAT  CONSTITOTBS  ESTABLISHED  PLACE  OT  Busf^EBS. 

A  railroad  company  .which  maintains  an  office  In  the  district  of  Oolo- 
rado,  but  whose  agent  there  has  authority  to  scllcit  business  only,  and 
who  makes  no  contracts  for  the  carriage  of  freight  or  passengers,  has 
no  "regular  and  established  place  of  business"  in  the  district,  within 
Act  Cong.  March  3,  1897,  declaring  that  in  suits  for  infringements  of 
patents  the  drcntt  courts  shall  hare  jurisdiction  In  any  district  where 
tb»  Infringement  la  committed  and  defoidant  baa  a  ''reevlar  and  eatab- 
llBfaed  place  of  bnsinesa."!- 

Dyrenforth,  Dyraaforth  &  Lee,  S.  D.  Walling,  and  J.  R.  Burton, 

for  plaintiffs. 

Rogers,  Cuthbert  &  Ellis,  Robert  J.  Fisher,  Wolcott  &  Vaile,  and 
George  S.  Payson,  for  defendants. 

HALLETT,  District  Judge  (orally).  Several  suits  are  pending 
in  the  circuit  court,  in-  which  Simon  P.  Weller  and  others  are  com- 
plainants and  different  railroad  companies  are  defendants.  They  are 
suits  for  infringement  of  a  patent,  and  motions  have  been  filed  to 
quash  the  marshal's  return  upon  the  summons  issued  in  the  several 
cases.  These  motions  were  discussed  before  the  court  a  few  days 
back,  and  they  are  now  to  be  decided. 

Some  of  the  motions  were  made  and  are  put  upon  the  ground  that 
the  service  was  not  according  to  the  statute  of  this  state  relating  to 
service  upon  corporations,  and  others  were  upon  the  ground  that 
persons  upon  whom  the  service  was  made  were  not  representatives  of 
the  corporations  defendant  in  the  suits.  In  all  of  the  cases  the  serv-. 
ice  is  subject  to  the  act  of  congress  of  March  3,  1897,  defining  the 
jurisdiction  of  the  circuit  courts  of  the  United  States  in  cases  brought 
for  the  infringement  of  letters  patent.  This  act  declares  that  in  suits 
brought  for  the  infringement  of  letters  patent  the  circuit  courts  of  the 
United  States  shall  have  jurisdiction  in  law  or  in  equity  in  the  district 
in  which  the  defendant  is  an  inhabitant,  or  in  any  district  in  which 
the  defendant,  whether  a  person,  partnership,  or  corporation,  shall 
have  committed  acts  of  infringement  and  have  a  regular  and  estab- 
lished place  of  business.  In  the  cases  referred  to,  the  defendants 
were  not  inhabitants  of  this  district,  not  being  incorporated  in  CoIt 
orado.  In  the  case  entitled  "Galveston,  Houston  &  San  Antonio 
Railway  Co.  v.  Gonzales,"  151  U.  S.  496,  14  Sup.  Ct.  401,  38  L.  Ed. 
248,  the  supreme  court  decided  that  a  corporation  is  an  inhabitant 
of  that  district  only  in  which  it  is  incorporated ;  so  that  these  cor- 
poraticms  are  none  of  them  "inhabitants"  of  this  district  in  the 

a  Foreign  ccvpcMratlonfl  "doing  balneal'  1m  atato^  see  nota  to  Wagiur  T. 
J.  *  G.  Meakbi,  SS  a  a  A.  68S. 
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sense  in  which  that  word  is  used  in  the  act  of  congress.  The  act 
provides  in  its  last  clause  that,  if  such  suit  is  brought  in  a  district 
in  which  the  defendant  is  not  an  inhabitant,  but  in  which  such  de- 
fendant has  a  regular  and  established  place  of  business,  service  of 
process,  summons,  or  subpoena  upon  the  defendant  may  be  made 
by  service  upon  the  agent  or  agents  engaged  in  conducting  such 
business  in  the  district  in  which  suit  is  brought.  'In  the  case  in 
which  the  defendant  is  not  an  inhabitant  of  the  district,  the  juris- 
diction of  the  court  depends,  under  the  first  clause  of  the  act,  upon 
the  question  whether  there  have  been  acts  of  infringement  within 
the  district,  and  also  whether  the  defendant  has  a  regular  and  estab- 
lished place  of  business  within  the  district. 

In  the  cases  first  to  be  mentioned  the  motion  to  quash  the  mar- 
shal's return  upon  the  process  is  upon  the  ground  that  the  service 
has  not  been  made  according  to  the  act  of  the  state  of  Colorado  in 
relation  to  such  process,  that  the  marshal  has  not  shown  by  his 
retwn  that  the  principal  officers  of  the  defendant  were  not  found 
within  the  district,  and  that  the  service  was  not  upon  such  agent  as 
is  mentioned  in  the  act  of  the  state  as  competent  to  receive  serv- 
ice. The  act  of  the  state,  it  may  be  remarked  in  the  first  place,  is 
not  applicable  in  any  of  the  cases,  because  in  none  of  the  cases  is 
the  corporation  defendant  an  inhabitant  of  the  district  of  Colorado. 
Therefore  service  must  be  according  to  the  terms  of  the  last  clause 
of  the  act  of  congress ;  so  that  counsel  is  in  error  in  supposing  that 
he  may,  by  his  motion,  raise  a  question  as  to  the  service  of  process 
according  to  the  law  of  the  state.  But  I  consider,  with  reference 
to  such  cases,  that  it  is  not  improper  to  decide  and  determine  wheth- 
er the  service  js  according  to  the  terms  of  the  act  of  congress.  And, 
first,  upon  that  point  it  is  to  be  observed  that  in  some  of  the  cases 
the  place  in  which  the  defendant  was  incorporated  is  not  alleged 
in  the  complaint.  It  is  averred  in  the  complaint  that  the  defendant 
has  a  regular  and  established  place  of  business  within  the  state, 
which  conforms  to  the  last  clause  of  the  act  of  congress;  but  the 
place  in  which  the  defendant  is  incorporated — the  state  in  which  it 
is  incorporated — ^is  not  alleged  in  the  complaint.  Therefore  there 
is  nothing  in  those  cases  to  show  that  the  defendant  is  not  an  in- 
habitant of  the  state  of  Colorado,  and  the  service  is  defective  for 
that  reason.  In  others  of  the  cases  it  is  averred  that  the  defendant 
was  incorporated  in  a  certain  other  state  named, — that  is,  a  state 
which  is  not  the  state  of  Colorado, — and  this  is  sufficient  to  show 
under  the  act  of  congress  that  the  defendant  is  not  an  inhabitant 
of  the  state  of  Colorado.  In  those  cases  it  is  also  averred  that 
the  service  was  upon  a  person  who  is  engaged  in  conducting  the 
business  of  the  defendant  in  the  district  of  Colorado,  and,  it  beings 
averred  in  the  complaint  that  the  defendant  has  a  regular  and  estab- 
lished place  of  business  in  the  state  of  Colorado,  and  then  in  the 
return  it  being  certified  that  the  process  was  served  upon  an  agent 
in  charge  of  that  business,  the  return  is  sufficient.  These  remarks 
explain  the  ground  upon  which  the  return  of  the  marshal  must  be 
quashed  in  No.  4,215,  against  the  New  York,  Chicago  &  St.  Louis 
Raih'oad  Company;  No.  4,218,  against  the  X«ake  Shore  &  Michigan 
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Southern  Railway  Company;  No.  4,219,  against  the  Chicago  Great 
Western  Railway  Company;  and  No.  4,224,  against  the  Missouri, 
Kansas  &  Texas  Railway  System.  In  all  of  these  cases  there  is 
no  averment  of  the  state  or  district  in  which  the  defendant  is  in- 
corporated. In  No.  4,217,  against  the  Erie  Railway  Company; 
No.  4t220,  against  the  Illinois  Central  Railroad  Company ;  and  No. 
4,222,  against  the  Michigan  Central  Railroad  Company, — ^the  state 
in  which  the  defendant  is  incorporated  is  averred  in  the  complaint, 
and  therefore  it  is  shown  that  the  defendants  in  those  cases  are  not 
inhabitants  of  the  state  of  Colorado. 

We  will  now  refer  to  several  cases  in  which  the  form  of  the  return 
of  the  marshal  is  not  objected  to,  but  the  motion  to  quash  is  based 
upon  the  grotmd  tliat  the  defendant  corporation  has  no  regular 
and  established  place  of  business  in  the  state  of  Colorado,  and  is 
not  doing  business  in  this  state,  and  therefore  the  return  should  be 
quashed.  In  No.  4,193,  against  the  Pennsvlvania  Railroad  Com- 
pany; No.  4^14,  against  the  Baltimore  &  Oiiio  Railroad  Company; 
No.  4,221,  against  the  Pittsburg,  Ft.  Wayne  &  Chicago  Railway 
Company;  No.  4,223,  against  the  Wabash  Railroad  Company;  and 
No.  4,204,  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company, — it  is  shown  that  the  various  companies  have  offices 
in  the  city  of  Denver,  in  which  there  is  an  agent  of  the  conipany, 
and  that  this  agent  has  authority  to  solicit  business  only.  He  is 
an  agent  of  the  company  in  the  sense  that  it  is  his  duty  to  advertise 
the  company  and  sohcit  business  amongst  the  people  who  may  apply 
to  him.  Some  of  the  ofi^ces  are  somewhat  elaborate  and  others  are 
very  limited  indeed.  The  agent  does  not  make  any  contracts  for  carry- 
ing freight,  nor  does  he  sell  tickets  to  passengers  who  may  desire  to 
go  over  the  road  which  he  represents.  Upon  this  a  question  arises 
whether  such  an  office  is  a  regular  and  established  place  of  business 
within  the  meaning  of  the  act  of  congress.  I  am  of  the  opinion  that  it 
is  not  of  that  character.  It  seems  to  me  that  in  an  act  applying.to  all 
who  may  be  doing  any  kind  of  business  whatsoever, — that  is,  applica- 
ble to  all  kinds  of  business, — what  is  meant  by  a  regular  and  estab- 
lished place  of  business  is  one  in  which  some  substantial  part  of  the 
business  of  the  company  or  corporation  shall  be  carried  on ;  and  this, 
in  the  case  of  any  kind  of  business,  would  seem  to  me  to  be,  in  a  gen- 
eral way,  the  sale  of  the  commodities  which  the  defendant  may  offer 
to  the  public  In  the  case  of  a  manufacturer  it  would  be  the  sale  of 
the  product  of  his  works.  In  the  case  of  a  railroad  company  I  sup- 
pose it  would  be  the  sale  of  something  which  the  defendant  does  for 
the  public.  Its  business  is  to  carry  freight  and  passengers,  and  the 
making^  of  contracts  for  that  purpose  would  be  the  transaction  of 
some  substantial  part  of  its  business.  But  the  men  in  charge  of 
these  offices  are  not  authorized  to  make  such  contracts.  According 
to  statements  in  affidavits  which  have  been  filed,  they  have  authority 
only  to  solicit  business.  They  are  what  is  called  in  mercantile  busi- 
ness "drummers,"  who  are  trying  to  work  up  business  for  their 
employers;  and  in  that  view  it  seems  to  me  that  they  do  not  trans- 
act any  substantial  part  of  the  business  of  the  parties  whom  they 
represent.   This  subject  has  arisen  in  many  of  the  states  under  acts 


Digitized  by 


506 


US  7BDBRAXt  RBPORTER. 


which  authorize  service  upon  defendants  who  may  be  found  within 
the  state,  and  has  been  variously  decided.    Some  of  the  courts  have 
held  under  the  act  of  congress  of  1887  that  service  upon  just  such 
agents  as  are  described  in  these  proceedings  is  sufficient  to  give 
the  court  jurisdiction,  and  others  have  held  that  the  service  was  not 
sufficient  to  give  the  court  jurisdiction.    In  regard  to  such  decisions 
in  a  general  way  it  is  to  be  observed  that  the  act  of  congress  passed 
March  3,  1897,  is  somewhat  later  in  date  than  the  act  of  1887,  and 
it  is  indicative  of  the  mind  of  congress  that  rulings  of  courts  under  the 
act  of  1887  were  not  entirely  satisfactory,  and  that  the  rule  adopted  in 
respect  to  suits  brought  under  that  act,  which  were  in  the  main  dam- 
age suits, — especially  those  against  railroad  companies, — the  serv- 
ice held  good  in  those  cases  should  not  prevail  in  patent  suits. 
This  act,  applicable  to  patent  suits  only,  seems  to  give  a  more 
restricted  meaning  to  the  question  of  service  than  had  been  adopted 
under  the  act  of  1887  in  respect  to  other  suits.  As  illustrating  that, 
it  may  be  observed  that  the  damage  suits  were  often  brought  upon 
causes  of  action  which  arose  wholly  without  the  jurisdiction  in  which 
the  suit  was  brought.   That  is  the  character  of  a  case  upon  which 
complainants  in  this  suit  rely  very  strongly, — a  suit  against  the  Den- 
ver &  Rio  Grande  Railway  Company,  which  is  a  corporation  of 
this  state.    Railroad  Co.  v.  Roller,  41  C.  C.  A.  22,  100  Fed.  738, 
49  L.  R.  A.  77.    In  that  case  the  liability  of  the  defendant  arose 
in  the  state  of  Colorado,  and  suit  was  maintained  in  the  district  of 
California  upon  service  upon  an  agent  in  the  state  of  California 
having  the  character  of  the  agents  in  these  records.    In  the  act  ol 
March  3.  1897,  it  is  provided  that  the  cause  of  action  must  arise 
in  the  district ;  that  is  to  say.  by  the  express  terms  of  the  act  there 
must  be  acts  of  infringement  in  the  district.   The  right  to  sue  upon 
a  patent,  therefore,  must  arise  in  the  district.   And,  in  addition  to 
that,  the  defendant  in  the  suit  must  have  a  regular  and  established 
place  of  business, — ^probably  with  reference  to  the  acts  of  infringe- 
ment, which  are  also  mentioned  in  the  act.    I  think,  therefore,  it 
is  reasonable  to,  assume  that  the  provision  of  the  act  of  congress 
in  respect  to  doing  business  within  the  district,  which  is  necessary 
to  give  jurisdiction  to  the  court,  is  something  more  than  was  held 
to  be  sufficient  in  some  instances  under  the  act  of  1887. 

If  I  am  mistaken  in  that,  there  are  decisions  made  under  the  act 
of  1887  which  appear  to  me  to  be  satisfactory,  and  they  are  to  the 
effect  that  under  that  act  an  agent  to  solicit  business  within  tlie 
district  is  not  a  representative  of  the  corporation  in  the  sense  tha.t 
he  may  receive  service  of  process  in  the  district.   The  cases  are 
N.  K.  Fairbanks  &  Co.  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  4  C. 
C.  A.  403,  54  Fed.  421,  38  h.  R.  A.  271,  which  was  followed  in  Wall 
V.  Railway  Co.,  37  C.  C.  A.  129,  05  Fed.  399.   These  arit  decisions 
of  the  circuit  court  of  appeals  of  the  Seventh  circuit.   There  is  & 
circuit  court  decision  to  the  same  effect  of  earlier  date.  Maxw-ell 
V.  Railway  Co.  (C.  C.)  34  Fed.  286.    In  these  cases,  and  in  all,  I 
think,  that  I  have  examined,  the  question  considered  was  as  to 
the  character  of  the  agent  and  the  scope  of  his  authority.  Un<l«r 
the  act  of  congress  the  question  is  whether  the  defendant  has  sa. 
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regular  and  established  place  of  business,  without  reference  to  the 
character  of  the  agent  woo  may  be  in  charge.  The  question  of  the 
business  done  in  the  place,  which  may  be  regular  and  established, 
of  course  is  somewhat  dependent  upon  the  scope  of  authority  of  the 

man  in  charge  of  it,  but  it  is  not  wholly  so.  A  solicitor  of  business 
may  not  have  any  office  at  all.  He  may  not  need  ap  office.  Or- 
dinarily, drummers  of  mercantile  houses  do  not  have  offices,  and 
they  are  solicitors  of  business.  Probably  in  the  case  of  railroad  com- 
panies the  maintenance  of  an  office  is  more  a  matter  of  adver- 
tising  than  anything  else.  The  company  desires  to  be  known 
to  the  public  as  one  which  is  engaged  in  eastern  states  in  the  trans- 
portation business.  Therefore  it  sets  up  ofHces  in  various  cities  and 
tonus  of  the  country.  But  this  is  not  significant  of  its  intention  to 
do  business  in  a  regular  and  established  place  in  all  of  the  cities 
and  towns  in  which  it  may  set  up  such  offices. 

The  case  of.  the  Pittsburg,  Ft.  Wayne  &  Chicago  Railway  Com- 
pany (No.  4,221)  is  distinguishable  from  the  others  last  mentioned, 
in  that  it  is  shown  in  that  case  that  the  defendant  named  therein 
leased  its  lines  to  the  Pennsylvania  Company  many  years  ago,  and 
therefore  is  not  doing  business  actively  as  a  railway  corporation 
anywhere.  Probably  in  that  case  there  would  be  no  ground  for  pre- 
tending or  claiming  that  it  has  any  regular  and  established  place 
oi  business  here  or  anywhere  else. 

The  case  of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
nay  Company  (No.  4,425)  is  distinguishable  from  some  of  the  oth- 
ers in  that  the  return  of  the  marshal  does  not  show  that  the  per- 
son upon  whom  service  was  made  was  in  charge  of  the  business  in 
Denver,  whatever  it  may  be,  which  was  done  by  that  company. 
But  it  is  also  shown  in  that  case  that  the  company  has  an  agency 
for  soliciting  business  and  an  office.  In  this  case  the  return  is  de- 
ficient in  not  showing  that  the  agent  was  in  charge  of  the  com- 
pany's business,  and  it  will  be  quashed. 

In  the  cases  mentioned  (Nos.  4,193,  4,204,  4,214,  4^21,  and  4,223) 
the  motion  to  quash  W  sustained. 


These  causes  were  heard  upon  motion  to  quash  a  return  of  the 
summons,  and  the  return  was  quashed.  Whether  rightly  heard  up- 
on such  motion  or  not,  and  whether  the  question  ought  to  have 
been  raised  in  some  other  way,  is  not  now  a  question  for  consid- 
eration. It  was  competent  for  the  court  to  have  dismissed  the 
suit  at  the  time  of  quashing  the  summons,  but  it  was  thought  bet- 
ter to  hold  over  the  case  with  a  view  to  give  the  plaintiffs  an  oppor- 
tunity to  suggest  some  other  method  of  service  than  that  which  had 
been  adopted  in  the  case  when  it  was  first  filed.  No  suggestion  of 
that  kind  has  been  made,  and  it  is  fair  to  presume  that  the  plaintiffs 
arc  not  prepared  to  make  any  other  service  than  that  which  was 
made  in  the  first  instance.  If  that  be  true,  the  suits  must  be  dis- 
missed, and  the  order  will  be  made. 

The  suits  will  be  dismissed,  at  plaintiffs'  costs,  for  failure  to  serve 
process.     Sixty  days  will  be  allowed  for  a  bill  of  exceptions  to  be 


On  Motion  to  Dismiss. 
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filed.  This  order  in  respect  to  the  Ml  of  exceptions  applies  to 
what  took  place  upon  the  motion  to  quash  the  return  as  well  as  to 
this  motion. 


DUNOAK  T.  UAINB  CENT.  B.  OO. 
(Circuit  Cour^  D.  Maine,   Febrnarjr  7,  1902J 
No.  361 

OUUUKIIS— InJITRT  to  FsHSOK  RlOINQ  OH  PaBB— AsSDHPTTON  OF  RtSK. 

One  riding  on  a  pass,  given  wlthont  consideration,  and  after  assmt  to 
conditions  tliat  he  should  assume  all  risk  of  accident  and  that  the  car- 
rier should  not  be  liable,  cannot  recover  of  It  for  Injuries  from  negli- 
gence of  Its  Brants;  and  It  la  Immaterial  that  the  giving  of  the  pass 
was  a  breach  of  the  federal  atatntes  In  reference  to  interstate  trafBa^ 

George  £.  Bird,  William  M.  Btadley,  and  Philip  Mansfield,  for  plain- 
tiff. • 

M.  &  H.  B.  Cleaves  and  Stephen  C  Perry,  for  defendant. 

PUTNAM,  Circuit  Judge.  This  case  comes  before  us  on  the 
general  issue,  accompanied  with  a  brief  statement  of  special  matter 
of  defense,  as  provided  in  the  practice  acts  of  Maine,  followed  by  a 
demurrer  by  the  plaintiff  to  the  special  matter. 

The  plaintiff  was  injured  in  a  collision  occasioned  by  the  fault 
of  the  defendant's  servants,  and  without  corporate  fault  on  the  part 
of  the  defendant  itself.  At  the  time  of  the  collision  the  plaintiff 
was  journeying  on  the  defendant's  train  on  a  free  pass  given  him 
by  the  defendant  at  his  own  solicitation  and  request,  without  com- 
pensation, and  accepted  and  used  by  the  plaintiflf  as  a  pure  gratuity, 
and  on  the  conditions  appearing  thereon.  The  conditions,  accord- 
ing to  the  force  of  the  pleadings,  were  so  far  assented  to  and  ac- 
cepted by  the  plaintiff  when  he  received  the  pass,  and  before  he 
commenced  his  journey,  that  he  thereby  assumed  all  risk  of  acci- 
dents, and  that  he  expressly  agreed  with  the  aSfendant  that  it  should 
not  be  liable  under  any  drcumstances,  whether  by  negligence  of  its 
servants  or  otherwise,  for  any  injury  while  using  the  pass.  In  view 
of  the  pleadings,  we  have  no  occasion  to  recite  the  formal  terms  of  " 
the  pass,  or  to  consider  the  questions  whether  or  not,  or  to  what 
extent,  an  individual  receiving  a  ticket  from  a  common  carrier  is 
bound  by  any  special  notice  appearing  on  it, — a  class  of  questions 
very  lately  under  consideration  in  The  Majestic,  i66  U.  S.  375,  17 
Sup.  Ct.  597,  41  L.  Ed.  1039,  and  in  The  Kensmgton,  183  U.  S.  263, 
22  Sup.  Ct.  102, 46  L.  £d. 

The  plaintiff  maintains  that  the  giving  of  the  pass  was  a  breach 
of  the  federal  statutes  in  reference  to  interstate  traffic  It  may  well 
be  questioned  whether  there  is  enough  in  the  record  to  bring  the 
case  within  those  statutes,  but,  independently^  of  this,  there  are  sev- 
eral answers  to  the  proposition :  Of  course,  if  the  foundation  of  the 
right  against  a  common  carrier  were  contract,  it  would  be  apparent 
that,  under  familiar  maxims  of  the  law,  no  action  would  lie,  because^ 

>  Sights  of  person  traveling  on  pass,  see  note  to  Chamberlabi  v.  Plersou* 

81  o.  a  A.  ie«. 
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even  though  the  plaintiff  is  not  subject  to  any  penalty  imposed  by 
the  interstate  commerce  statutes,  he  would  be  in  pari  delicto.  In- 
deed, he  would  be  the  .party  especially  enjoying  the  benefit  of  the 
combination  in  violation  of  law.  It  is  not,  however,  necessary  to 
go  into  the  question  whether  the  fact  that  an  action  against  a  com- 
mon carrier  who  has  actually  received  into  his  custody  a  passenger 
or  merchandise  lies  in  contract,  as  well  as  in  tort,  establishes  that 
the  substantial  relation  is  contractual,  or  whether  the  right  against 
a  carrier  is  fundamentally  based  on  the  "custom  of  the  realm,"  as 
commonly  said,  precisely  as  a  right  against  a  public  officer  or  a 
quasi  public  olHcer  is  so  based,  so  that,  in  the  absence  of  a  bill  of 
lading  or  its  equivalent,  the  assumpsit  arises  only  because  it  is  im- 
plied from  the  acceptance  of  the  custody  of  the  passenger  or  the 
g^ods.  It  is  the  undoubted  taw  that  the  maxims  with  reference  to 
persons  in  pari  delicto  are  not  limited  to  causes  ex  contractu,  and 
that  no  suit  can  be  maintained  whenever  it  springs  from  an  illegal 
transaction  to  which  the  plaintiff  was  a  party,  and  which  transaction 
is  necessarily  a  portion  of  his  case.  Pol.  Cont.  (6th  Ed.)  363.  In 
the  present  suit  the  plaintiff  could  not  show  that  he  was  legally  on 
the  defendant's  train,  without  exhibiting  his  pass  in  his  pleadings 
or  in  his  proofs.  No  exoneration  or  contribution  between  joint  tort 
feasors,  or  between  persons  who  have  agreed  togjether  in  violation 
of  law,  can  arise  out  of  the  joint  tort  or  the  subject-matter  of  the 
agreement.  But  the  case  takes  on  even  a  more  concrete , aspect. 
Rejecting  the  pass  as  void,  the  plaintiff  puts  himself  in  the  position 
of  one  who  was  on  the  train  of  the  defendant  without  its  permission, 
and  without  intention  of  paying  the  fare  which  would  'entitle  him  to 
be  regarded  as  a  passenger.  The  consequence,  therefore,  of  the 
plaintiff  putting  himself  in  that  position,  is  to  leave  him  as  an  unau' 
thorized  intruder,  and  to  place  him  outside  of  those  rules  of  law 
wiiicb  give  protection  against  the  mere  negligence  of  the  servants 
of  a  common  carrier. 

Coming  now  to  the  real  (question  in  the  case,  there  is  need  of  dis< 
cnssion  of  only  few  authorities.  Those  to  which  we  will  refer  mere- 
ly restate  and  apply  well-settled  rules.  At  the  home  of  the  common 
law,  the  situs  of  the  birth  and  development  of  the  rules  relating  to 
common  carriers,  no  accepted  text  writer  and  no  authoritative  judi* 
rial  decision  gives  the  slightest  support  to  the  plaintiff's  position. 
The  preponderance  of  local  judicial  decisions  in  the  United  States 
is  against  him.  If  this  case  were  of  such  a  class  that  we  were  per- 
mitted to  follow  them  implicitly,  Rogers  t.  Steamboat  Co.,  86  Me. 
261,  would  dispose  of  this  part  of  it  to  our  own  entire  satisfaction. 
The  supreme  court,  which  must  be  the  final  arbiter  for  us  on  ques- 
tions of  the  class  involved  here,  has  held  that  the  acceptance  by  a 
carrier  of  the  custody  of  a  person  to  be  transported  affords  a  suf- 
ficient -consideration,  in  law,  to  raise  an  obligation  of  reasonable 
care,  in  the  absence  of  any  sfipulation  to  the  contrary.  It  has  also 
held  that  there  may  be  other  considerations  than  the  usual  pass- 
age money,  which  will  leave  resting  on  a  common  carrier  all  the 
duties  imposed  by  the  common  law,  and  prohibit  it  from  denying 
that  it  is  acting  in  its  capacity  according  to  the  "custom  of  the 
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realm/'  and  therefore  from  asserting  any  defense  inconsistent  with 
such  custom.  But  the  precise  issue  before  us  has  never  been  de- 
cided by  that  court,  as  was  said  by  the  circuit  court  of  appeals  ior 
this  circuit  in  Whitney  v.  Raih-oad  Co.,  43  C.  C.  A.  19,  102  Fed. 
850,  854,  50  L.  R.  A.  015.  Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627,  decided  nothing  more  than  we  have  said;  and  in 
Railway  Co.  v.  Voight,  176  U.  S.  498,  505,  20  Sup.  Ct.  385,  44  L. 
Ed.  560,  it  was  stated  to  relate  to  "a  passenger  for  hire."  Inasmuch 
as  the  only  federal  case  cited  bv  the  plaintiff  (Farmers'  Loan  &  Trust 
Co.  V.  Baltimore  &  O.  S.  W.  R.  Co.  [C  C]  102  Fed.  17,  decided  by 
the  district  judge  for  the  district  of  Indiana)  was  based  on  a  mis- 
apprehension in  this  respect  of  the  various  decisions  of  the  supreme 
court,  we  must  abide  by  what  was  said  in  Whitney  v.  Railroad  Co. ; 
and  aiso  we  must  add  that  not  only  is  there  no  decision  of  the  su- 
preme court,  but  no  federal  authority  which  we  should  regard  as 
determining  the  precise  question  before  us.  We  might  add  that  the 
entire  line  of  reasoning  in  Railway  Co.  v.  Stevens,  95  U.  S.  655,  24 
L.  Ed.  535,  rests  on  the  hypothesis  that  the  conditions  of  a  pass  Hke 
those  of  this  at  bar  are  vahd,  except  against  one  from  whom  the  car- 
rier has  received  some  consideration  or  benefit  in  exchange;  but 
the  precise  point  was  not  before  the  court,  and  therefore  it  was  not 
passed  on  by  it.  In  Railroad  Co.  v.  Derby,  14  How.  468,  483-485, 
14  L-  Ed.  502,  it  appears  that  Derby,  the  plaintiff  below,  was  a  stock- 
holder of  the  corporation,  riding  on  one  of  its  trains  by  invitation, 
of  its  president,  and  paying  no  fare,  but  under  no  stipulation  like 
that  in  the  case  at  bar.  He  was  injured  by  the  carelessness  of  the 
agents  of  the  corporation  in  operating  another  train,  and  in  bringing 
it  into  collision  with  that  on  which  Derby  was  riding.  Mr.  Justice 
Crier  delivered  the  opinion  in  behalf  of  the  court,  and,  first  of  all, 
observed  that,  inasmuch  as  Derby  was  lawfully  on  a  train  of  the 
corporation,  he  was  in  the  position  of  one  who  is  lawfully  on  a  street, 
and  carelessly  driven  against  by  another's  servant.  This  was  suffi- 
cient to  dispose  of  the  case.  But  Mr.  Justice  Grier  went  on,  and 
stated  some  other  considerations  which  are  undoubtedly  law.  AH 
we  need  refer  to  is  to  the  rule  stated  by  him^  tliat  "the  confidence 
induced  by  undertaking  any  service  for  another  is  a  sufficient  legal 
consideration  to  create  a  duty  in  the  performance  of  it."  This  is 
undoubtedly  true  where  the  service  has  been  in  fact  entered  on,  and 
where,  as  applied  to  the  transportation  of  an  individual,  his  person 
has  been  in  fact  intrusted  to  the  custody  of  the  carrier.  Mr.  Jus- 
tice Grier  then  proceeded  to  some  further  considerations,  which 
show  that  reasonable  care  in  the  use  of  the  powerful  and  dangerous 
agency  of  steam  involves  the  greatest  diligence.  This,  however,  we 
are  not  concerned  with ;  but  what  precedes  this  explains  why  it  is 
that,  in  the  absence  of  any  stipulation  one  way  or  the  other,  the 
receiving  of  the  person  of  an  individual  into  one's  custody,  raises 
a  sufficient  consideration  to  impose  on  the  latter  the  duty  of  rea- 
sonable care,  regardless  of  the  question  whether  the  individual  is 
qua  passenger,  or  whether  relations  thus  established  are  those  out 
of  which  the  "custom  of  the  realm"  evolves  peculiar  obligations  for 
■  me  who  undertakes  a  public  service.    It  follows,  therefore,  that 
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Reitber  the  observations  made  by  Mr.  Justice  Grier^  nor  the  fact  that 
the  intrusting  of  one's  person  to  the  custody  of  another  affords  a 
sufficient  consideraticHi  for  an  obUgation  to  use  reasonable  care, 
determine  the  nature  of  the  relation  existing  between  the  holder  of 
a  free  pass  with  conditions  and  a  common  carrier  issuing  it. 

The  solution  of  what  is  thus  left  undetermined  will  be  found  in 
certain  well-known  principles  more  than  once  stated  by  the  supreme 
court  In  Liverpool  &  G.  W.  S.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  441,  9  Sup.  Ct.  469,  472,  32  L.  Ed.  788,  792,  Mr.  Justice  Gray, 
speaking  in  behalf  of  the  court,  said : 

*^lie  carrier  and  his  customer  do  not  stand  npon  a  footing  of  equality. 
The  IndiTldnal  customer  has  no  real  freedom  of  choice.  He  cannot  nfTord 
to  higgle  or  Btand  out,  and  seek  redress  In  the  coorts.  He  prefers,  rather, 
to  accent  Koy  bill  of  lading,  or  to  olgn  any  paper,  that  the  carrlor  presents; 
and  In  most  cases  he  has  no  altematlTe  but  to  do  this,  or  to  abandon  his 
business." 

In  Railroad  Co.  v.  Voijght,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L. 
Ed.  560,  already  referred  to,  Mr.  Justice  Shiras,  at  page  506,  176 
U.  S.,  pa^e  387,  20  Sup.  Ct.,  and  page  565,  44  L.  Ed.,  states  the  prin- 
ciples which  justify  the  courts  in  holding  that,  as  between  common 
carriers  and  their  customers,  there  are  certain  rules  of  public  policy 
which  require  apparent  interference  with  freedom  of  contract.  He 
tirst  refers  to  the  importance  which  the  law  justly  attaches  to  human 
life  and  personal  safety;  and  he  says  that  the  second  fundamental 
proposition  reUed  on  to  nullify  contracts  to  relieve  common  carriers 
from  liability  caused  by  negligence,  is  based  on  the  position  of  ad- 
vantage possessed  by  them  over  those  who  are  compelled  to  deal 
with  them.  He  thus  refers  to  what  underlies  what  we  have  cited 
from  Mr.  Justice  Gray.  The  first  topic  to  which  he  refers  (that  is, 
the  importance  which  the  law  attaches  to  human  life  and  personal 
safety)  he  evidently  does  not  regard  as  essential  to  the  issue,  because, 
in  the  very  case  before  him,  he,  and  the  court  in  whose  behalf  he 
was  speaking,  rejected  all  such  considerations.  At  page  507,  176 
U.  S.,  page  388,  20  Sup.  Ct.,  and  page  565,  44  L.  £d.,  he  sums  up  that 
exemptions  claimed  by  carriers  must  be  reasonable  and  just ;  "other- 
wise they  will  be  regarded  as  extorted  from  the  customers  by  duress 
of  circumstances^  and  therefore  not  binding."  What  the  opinion 
meant,  in  what  follows,  by  the  word  "passengers,"  appears  at  page 
513,  176  U.  S.,  page  390,  20  Sup.  Ct.,  and  page  568,  44  L.  Ed.,  where 
it  says  that  the  relation  between  express  messengers  and  common 
carriers  under  the  contract  then  under  discussion,  which  was  the 
usual  contract,  "is  widely  different  from  that  of  ordinary  passengers." 

Now,  it  is  plain  that  the  plaintiff  was  not,  within  the  language  of 
Mr.  Justice  Gray,  a  customer  who  had  no  real  freedom  of  choice. 
It  is  also  plain  that,  in  the  matter  of  the  pass  in  question,  he  and  the 
defendant  stood  on  a  footing  of  entire  equality,  and  that  neither  had 
occasion  to  deal  with  the  other  except  at  his  or  its  absolute  option. 
It  is  also,  in  the  same  way,  clear,  to  apply  the  language  of  Mr.  Jus- 
tice Shiras,  that  in  the  transaction  before  us  the  defendant  had  "no 
position  of  advantage"  over  "one  who  was  compelled  to  deal"  with 
It,  and  that  the  plaintiff  is  in  no  sense  one  who  came  within  that  class 
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described  by  him  as  yielding  exemptions  extorted  from  customers  by 
duress  of  circumstances.  Mr.  Justice  Shiras,  at  page  505,  176  U.  S., 
page  387,  20  Sup.  Ct.,  page  565,  44  L.  Ed.,  further  observes : 

"It  must  not  be  forgotten  that  the  right  of  private  coDtract  U  no  flmall 
part  of  the  liberty  of  the  citizen,  and  that  the  nsual  and  moat  Important 
function  of  courts  of  Justice  is  rather  to  maintain  and  enforce  contracts, 
thar  to  enable  parties  thereto  to  escape  tnjm  their  obUsation  on  the  pretext 
of  public  policy,  unless  it  clearly  appear  that  they  oontravene  public  right 
or  the  public  welfare." 

This  opinion,  at  page  513,  176  U.  S.,  page  390,  20  Sup.  Ct,,  page 
56S,  44  L.  £d.,  observes  that  the  relation  of  the  express  messenger 
to  the  transportation  corporation  resembles  that  of  an  employe  of 
the  latter,  rather  than  that  of  a  passenger;  but  from  what  immedi- 
ately follows  on  the  same  page,  and  from  what  elsewhere  appears,  it 
is  plain  that  the  decision  is  not  left  to  rest  on  that  proposition.  Its 
pith  is  well  illustrated  at  page  518,  176  U.  S.,  page  392,  20  Sup.  Ct, 
page  569,  44  L.  Ed.,  where  it  says  that  there  is  an  obvious  distinc- 
tion between  the  cases  of  postal  clerks,  referred  to,  and  the  express 
messenger  then  before  the  court,  in  that  the  latter  agreed  to  a  con- 
tract exempting  the  railroad  corporation  from  liability,  while  such 
was  not  the  fact  with  the  postal  clerks.   The  opinion  adds : 

"To  make  the  casea  analogous.  It  abonU  be  made  to  appear  that  the  gov- 
emmrat,  in  contracting  with  the  railroad  company  to  carry  the  malls,  stipu- 
lated that  the  railroad  company  should  be  exempted  from  liability  to  the 
postal  clerk,  and  that  the  latter.  In  consideration  of  securing  his  posltton, 
had  concurred  In  releasing  the  railroad  company." 

To  paraphrase  this  quotation,  and  to  apply  the  underlying  principle 
thereof  to  Railroad  Co.  v.  Derby,  14  How.  468,  14  L.  Ed.  502,  and 
other  decisions  of  that  character,  it  should  be  made  to  appear  that 
Derby  stipulated  that  the  defendant  corporation  should  be  exempted 
from  liability.   To  apply  further  the  rules  thus  enunciated  in  the 
opinions  rendered  in  behalf  of  the  supreme  court,  which  are  undoubt- 
edly correct  expressions  of  the  law,  we  must  hold  that  the  right  of 
private  contract  cannot  be  contravened  by  us  unless  the  conditions 
in  question  can  be  regarded  as  extorted  from  the  plaintiff  by  duress 
of  circumstances.   What  is  more  directly  in  point,  in  order  to  bring 
the  plaintiff  within  the  protection  of  the  "custom  of  the  realm,"  it 
must  appear  that  when  he  entered  the  defendant's  train  he  stooc^  on 
his  rights  under  that  custom,  and  was  prepared  to  perform  his  duty 
imposed  by  it,  including,  with  the  rest,  to  make  payment  of  his  fare, 
or  to  yield  to  the  corporation  some  consideration  or  some  benefit 
which  in  law  would  be  the  equivalent  thereof.   To  sum  up,  he  Is 
not  entitled  to  hold  the  defendant  as  a  common  carrier  unless  He 
placed  himself  in  the  position  of  one  who  at  the  common  law  was 
entitled  to  the  rights  of  a  passenger,  and  became  so  entitled  because 
of  the  obligation  of  the  defendant  to  perform  the  duties  resting  on  it 
by  virtue  of  the  public  nature  of  its  employment.    He  did  not  put 
himself  in  this  position,  and  therefore  there  is  no  principle  of  public 
policy,  and  no  authoritative  rule  laid  down  by  text  writers  or  courts, 
which  prohibited  him  and  the  defendant  from  making  a  valid  con- 
tract in  the  terms  set  out  in  the  pleadings. 

There  is  one  other  topic  which  has  been  referred  to  in  the  decisions 
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d  the  supreme  court,  which  should  not  be  left  unspoken  about. 
We  refer  to  the  fact  that  incidentally,  both  in  Railroad  Co.  v.  Derby 
and  in  Railroad  Co.  v.  Voight,  the  opinions  rendered  in  behalf  of  the 
court  refer  to  the  fact  that  the  importance  which  the  law  attaches 
to  human  life  forbids  that  relaxation  of  care  in  the  transportation 
of  passengers  which  might  be  supposed  to  be  induced  by  special  stipu- 
lations relieving  common  carriers.  We  have  also  referred  to  the 
ka  that  these  observations  were  incidental,  and  were  not  in  either 
case  essential  to  the  conclusions  reached.  They  were  mere  explana- 
tions of  the  degree  of  diligence  necessary  to  amount  to  reasonable 
care  in  the  use  of  the  dangerous  and  powerful  element  of  steam. 
Nevertheless  it  has  been  frequently  urged  in  support  of  the  positions 
taken  by  the  plaintiff  that  public  policy  forbids  contracts  of  the  kind 
under  discussion  under  any  circumstances,  because  they  tend  to  the 
endangering  of  human  life  and  personal  safety.  Such  considerations, 
however,  come  into  cases  of  this  class  only  incidentally,  because  it  is 
not  apparent  that,  in  granting  passes  with  conditions  stipulating 
against  the  results  of  mere  negligence,  there  is  any  intention  on  the 
part  of  the  carrier  to  increase  the  hazards  to  human  life  or  personal 
safety.  If  they  have  such  a  tendency,  it  is  only  because  all  such  stip- 
ulations between  any  persons— carriers  or  others — ^would  have  a  like 
tendency;  so  that  any  rule  of  public  policy  which  could  be  con- 
structed on  any  such  basis  would  be  altogether  too  far-reaching,  in 
that  they  would  affect  all  the  contractual  relations  of  life.  Inasmuch, 
herefore,  as  it  is  no  fart  of  the  purpose  of  transactions  like  that  at 
bar  to  create  a  public  mischief,  their  limitation  must  be  left  to  the 
crinunal  law  and  the  le^slature.  Moreover,  if -propositions  of  this  • 
character  could  operate  m  behalf  of  the  plainti£F,  they  would  also  have 
reached  Railroad  Co.  v.  Voight,  and  necessarily  have  compelled  a 
different  conclusion  in  that  case,  because  they  are  in  all  respects  as 
ipplicable  there  as  here.  Railroad  Co.  v.  Voight  directly  involved 
this  proposition,  and  therefore  it  is  in  point  with  reference  thereto* 
although,  for  the  other  matters  touched  on  by  it,  we  have  cited  it  be- 
cause it  conveniently  expresses  well-settled  rules  of  law,  and  not  as 
authoritative  on  the  issues  which  we  have  to  decide. 

We  will  add  that  we  do  not  find  it  necessary  to  refer  to  the  other 
decisions  of  the  supreme  court  in  which  |)ractically  the  same  restdt 
*as  reached  as  in  Railroad  Co.  v.  Derby. 

It  is  to  be  observed  that  in  the  case  at  bar,  as  we  have  already  said, 
toe  negligence  out  of  which  the  injury  to  the  plaintiflF  arose  was  not, 
as  a  matter  of  fact,  that  of  the  defendant  corporation  itself,  but  of  its 
servants.   We  are  not  prepared  to  say  tbat  our  conclusions  would 
have  been  other  than  they  are  in  either  aspect,  and  it  may  be  that 
our  line  of  reasoning  is  sufficiently  broad  to  cover  bo^;  Neverthe- 
less we  deem  it  proper  to  thus  call  attention  to  the  particular  drcum- 
fl^nces  of  the  case  before  us,  reserving  for  further  consideration  in 
the  future,  if  it  ever  becomes  necessary,  the  question  whether  there 
could  be  any  substantial  diflference  in  the  result  if  the  negligence  haA 
oot  been  merely  that  of  employes. 

In  Whitney  v.  Railroad  Co.,  43  C.  C.  A.  19,  102  Fed.  850,  50  L.  R. 
A.  015,  already  referred  to,  the  court  observed  at  the  conclusion  Oi 
iiap.-~8s 
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the  opinioh  that,  to  far  concons  any  moral  obligations  erowing 
out  ot  stipulations  of  the  character  of  those  at  bar,  the  defendant^ 

under  the  circumstances  of  that  case,  must  appeal  elsewhere  than  to 
-courts  of  law;  but  the  result  we  have  reached  conforms  the  law  ap- 
plicable to  the  present  issue  to  that  moral  sense  which  justly  holds 
those  who  accept  gratuities  and  acts  of  hospitality  to  perform  the 
conditions  on  which  they  are  granted. 

The  plaintiff's  demurrer  is  overruled,  and  the  special  matter  of  de- 
fense demurred  to  is  adjudged  sufficient  in  law. 


(District  Court  D.  Washington.  N,  D.  Jannaiy  17.  ISOe.) 

SaAsnii— RieHT  to  VfAem-~%M,T-Orr  of  Daicaou  Caused  bt  Nbslbct  or  Dutt. 
Tbe  mastor,  mate,  engineer,  and  firanan  In  sole  ^large  of  a  tag,  who, 
tiiTDiigh  gross  and  culpable  neglect  of  tbelr  dnty.  permitted  hor  to  be- 
come grounded,  by  which  she  sustained  damage,  are  liable  to  tbe  owner 
for  such  damage,  which  may  be  set  off  ^^tnst  their  claim  tor  wagM. 

In  Admiralty.    Suit  by  seamen  to  recover  wagea. 

William  Martin,  for  libelants. 
Peters  &  Powell,  for  claimant. 

HANFORD,  District  Judge.  This  is  a  suit  by  the  Ubelants  to 
recover  wages  for  services  on  the  steam  tug  Juneau,  in  the  capaci- 
ties of  master,  mate,  engineer,  and  fireman.  It  is  not  disputed  that 
the  libelants  worked  on  the  steamer  during  the  time  alleged*  and 
that  they  have  not  been  paid  their  wages;  the  claimant,  however, 
defends  on  the  ground  that  by  gross  negligence  on  the  part  of  the 
libelants  the  steamer  was  damaged  to  an  amount  exceeding  the 
wages  earned.  It  is  proved  by  the  admissions  of  the  libelants  and 
other  evidence  that  on  a  dark,  stormy  night,  they  took  the  vessel 
into  Port  Susan  and  anchored,  and  then  devoted  their  attention  to 
a  game  of  cards,  to  such  an  extent  that  they  allowed  steam  to  go 
down,  and  the  vessel  to  drag  her  anchor  until  she  grounded.  The 
tide  was  ebbing  at  the  time,  and,  before  they  could  raise  steam  suffi- 
aent  to  get  on  the  beach,  the  vessel  was  hard  aground,  and  listed 
over  so  that  the  flood  tide  overflowed  and  filled  her,  and  she  re- 
mained submerged  for  several  days,  until  another  tug  could  be 
sent  to  her  assistance.  After  the  Juneau  was  floated  and  pumped 
out,  having  no  fresh  water  aboard  to  fill  her  boiler,  salt  water  was 
used,  with  damaging  effect.  The  evidence  proves  that,  by  reason 
of  the  bad  treatment  of  the  steamer  in  the  particulars  mentioned, 
her  owner  incurred  an  expense  of  $89  in  getting  her  off  the  beach, 
and  $15  for  towing  her  into  Seattle,  and  that  these  expenses,  to- 
gether with  the  damage  to  her  machineir,  furniture,  and  paint,  ex- 
ceed the  total  amount  of  wages  due  to  all  of  the  libelants.  The  evi- 
dence does  not  make  it  clear  whether  all  of  the  libelants  did  or  did 
not  participate  in  the  game  of  cards,  but  it  is  certain  that  they  were 
all  neg^ent;  for,  according  to  their  own  statements,  no  person  on 
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the  boat  knew  that  she  was  dragging  her  anchor  until  she  was  on 
the  beach,  and  then,  by  not  having  steam  up,  they  were  unable  to 
poll  off  before  the  tide  receded,  leaving  her  hard  aground;  and. no 
excuse  triiaterer  is  offered  for  this  negligence,  except  the  pretense 
that  the  night  was  so  dark  they  were  unable  to  see  that  the 
vessel  was  cb-agging.  In  admiralty,  jtistice  is  administered  accord- 
ing to  the  principles  of  equity ;  and  it  is  contrary  to  equity  for  the 
captain  and  crew  intrusted  with  the  care  of  a  vessel,  who  by  their 
culpable  neglect  of  duty  have  suffered  the  vessel  to  be  seriously 
damaged,  so  that  by  their  employment  the  owner  has  been  damaged^ 
and  not  benefited,  to  have  a  lien  upon  the  vessel  for  wages.  Sea- 
men may  be  subjected  to  deductions  from  their  wages  for  neglect 
ot  their  duty,  and  they  are  liable  for  losses  of  property  occasicuied 
bv  their  negligence.  Desty,  Shipp.  &  Adm.  |§  17S-181 ;  Brown  v. 
'fhe  Neptune,  Fed.  CaS.  No.  2,022 ;  Spurr  v.  Fearson,  Fed  Cas.  No. 
13,268;  Wilson  v.  Belvidere,  Fed.  Cas.  No.  17*790;  Knap  v.  The 
Eliza  and  Sarah,  Fed.  Cas.  No.  7,873. 
Case  dismissed,  with  costs. 


PEOPLE  OP  STATE  OF  NEW  TORK  T.  BENNETT, 
(pbcolt  Court,  B.  D.  New  York.  Janiury  H  1902>) 
1.  Rrvotai.  ov  CAUSBS—CHninrAL  FaoBvcfmoRs— Dbnxai,  of  Equal  Otxl 

RlOBTS. 

Bev.  8t  I  1977,  which  declares  that  all  persoDn  shall  have  the  same 
right  to  the  equal  benefit  of  all  laws  for  the  security  of  persons  and 
invpoiT  as  Is  enjoyed  by  whfte>  persons,  and  Bhall  be  subject  to  like 
pnDlsbm^t  etc.,  has  no  bearing  on  a  prosecution  under  Pen.  Gode  N. 
T.  I  SSI,  wUcta  iwovldes  for  the  pnolsbment  of  persons  who  keep  or 
«ceii^  rooms  fbr  recordintf  or  repstolng  wagers  or  selling  pools,  w 
wbo  ret^lve,  record,  or  register  the  money  of  others  bet  or  wagered, 
etc..  the  state  statutes  not  subjecting  white  persons  to  one  kind  of  pun- 
ishment and  other  persons  to  aaotber;  and  therefore  the  prosecution  is 
not  removable  Into  a  federal  court,  within  Rev.  St  }  641.  authorizing 
the  remoral  of  criminal  prosecutions  against  any  person  wbo  is  denied 
cr  eauDOt  enforce  In  the  state  tribunal  any  riffht  secured  to  blm  by  any 
law  providing  for  the  equal  civil  righto  of  citizens  of  the  United  States. 

&  Bamk — DsirviNe  Equu.  Protection  or  Laws. 

Laws  N.  T.  1885.  c.  670.  which  provides  that  any  one  who  records  a 
wager  by  some  memorandnm  In  bis  own  possession,  and  does  not  traos- 
fer  any  m«nonindnm  thereof,  shall  not  be  punishable  criminally  If  he 
makes  that  record  on  certain  race  courses  antborlzed  by  the  act  bat 
•ball  be  punished  criminally  If  he  makes  it  elsewhere.  Is  not  repugnant 
to  the  fourteenth  amendment  of  the  federal  constitution,  providing  that 
no  state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tectJon  of  the  laws,  no  class  being  discriminated  against  In  the  statute, 
but  every  one  recording  a  wager  on  any  other  place  than  the  race  course 
b^ig  punishable;  and  therefore  a  prosecntlou  for  a  violation  of  tbe 
■tatnta  Is  not  removable  Into  a  federal  court  within  Rev.  8t  I  6U. 

Motion  to  ReiAand  to  State  Court. 

Charles  £.  Lebarbier  and  Joseph  S.  Auerback,  for  the  motion. 
John  R.  Dos  Passos.  opposed. 
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LACOMBBj  Circuit  Judge.  This  is  a  criminal  prosecution  of  one 
Charles  Bmnett,  who  was  indicted  on  four  counts:  (i)  Keeping 
and  occupying  a  room  for  the  purpose  of  therein  recording  and 
registering  bets  and  wagers  and  of  selling  pools  upon  the  result  of 

horse  races;  (2)  keeping,  exhibiting,  and  employing  devices  and 
apparatus  for  the  purpose  of  recording  bets  and  wagers  and  of  selling 
pools  upon  the  result  of  horse  races ;  (3)  recording  and  registering 
bets  and  wagers  upon  the  result  of  horse  races ;  (4)  receiving,  reg- 
istering, and  recording  money  bet  and  wagered  upon  the  result  of 
horse  races, — all  the  above  offenses  being  committed,  as  alleged, 
in  a  building  in  the  city  of  New  York,  and  not  upon  any  race  course 
such  as  is  provided  for  in  chapter  570  of  the  Laws  of  1895.  These 
acts  are  declared  to  be  felonies,  and  punishable  by  imprisonment  in 
the  state  prison,  by  section  3^1  of  the  Penal  Code  of  New  Yoric. 
That  section,  it  may  be  noted,  defines  the  last  above  enumerated 
offense  as  receiving,  registering,  and  recording  any  money  bet  or 
wagered,  or  offered  for  the  purpose  of  being  bet  or  wagered,  "by 
or  for  any  other  person,"  Apparently  the  section  docs  not  prohibit 
an  individual  from  merely  betting  or  wagering  his  own  money,  so 
long  as  he  does  not  complicate  that  transaction  with  recording, 
registering,  keeping  a  room,  using  devices  and  api^atus,  etc.,  and 
does  not  engage  in  pool-selling  or  booktnaking.  "Bookmakmg** 
imports  some  method  of  recor<£ng  bets;  "pool-selling"  imports  a 
transaction  where  the  money  of  some  person  other  than  the  seller 
of  the  pool  is  to  be  received  by  him.  The  indictment  does  not 
specifically  aver  that  Bennett  received,  registered,  and  recorded 
money  bet  or  wagered  "for  any  other  person,"  but  the  papers  show 
that  that  is  what  he  did  in  fact  do.  The  act  of  1895,  supra,  provides 
that  any  person  who,  upon  certain  race  courses  authorized  by  the 
act,  shall  make  or  record  any  bet  or  wager  on  the  result  of  a  horse 
race  taking  place  thereon  shall  be  liable  in  a  civil  action  to  recover 
the  amount  of  such  wager,  and  shall  not  be  liable  criminally,  pro- 
vided he  does  not  exchange,  deliver,  or  transfer  any  record,  registry, 
memorandum,  token,  paper,  or  document  of  any  kind  as  evidence 
of  such  bet  or  wager,  and  does  not  subscribe  by  name,  initial,  or 
otherwise  any  record,  registry,  or  memorandum  in  the  possession 
of  another  person,  of  a  bet  or  wager,  intended  to  be  retained  by 
such  other  person,  or  any  other  person,  as  evidence  of  such  bet  or 
wager.  The  result  of  an  analysis  of  these  acts — and  they  are  the 
only  ones  to  which  the  court's  attention  is  directed  by  this  motion- 
seems  to  indicate:  First.  That  certain  acts,  viz.,  keeping  a  room, 
or  occupying  a  stand,  etc.,  with  books,  apparatus,  etc.,  for  record- 
ing or  registering  bets  or  wagers;  receiving,  registering  and  re- 
cording the  money  of  others  bet  or  wagered;  becoming  the  cus- 
todian, etc.,  for  hire,  of  money  wagered;  pool-selling,  etc., — are 
prohibited,  and  punishable  criminally  wherever  committed.  Second. 
That  a  person  who  bets  his  own  money  on  the  result  of  a  horse 
race  is  not  punishable  criminally,  wherever  he  bete  it.  Third.  That 
an  individual  who  records  a  wager  (his  own  or  that  of  some  one 
else)  by  some  memorandum  in  his  own  possession,  and  does  not 
transfer  any  memorandum  or  token  thereof,  shall  not  be  punbh- 
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able  criaimaUv  if  he  makes  that  record  on  the  race  course,  but 
may  be  punished  criminally  if  he  makes  it  elsewhere.  Incidentally 
it  may  be  noted  that,  accordmg  to  the  evidence,  Bennett  took  an- 
other person's  money,  offered  for  the  purpose  of  being  bet  or  wager- 
ed on  a  horse  race, — an  act  which  would  have  been  punishable 
criminally  if  committed  on  a  race  course.  The  cause  may  be  dis- 
posed of,  however,  as  if  his  acts  were  only  those  charged  in  the 
count,  which  is  silent  as  to  the  fact  that  he  registered  and  recorded 
money  bet  and  wagered  by  another  person.  This  cause  was  re- 
moved to  this  court  under  section-  641,  Rev.  St.  U.  S.,  which  pro- 
vides for  such  removal  when  any  criminal  prosecution  is  com- 
menced in  any  state  court  "against  any  person  who  is  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the  state  *  •  •  any 
right  secured  to  him  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States."  To  warrant  removal,  it  must  be 
shown  affirmatively  that  the  defendant  is  denied  or  cannot  enforce 
some  right  secured  to  him  by  some  law  of  the  United  States  pro- 
viding for  the  equal  civil  rights  of  its  citizens. 

Defendant  refers  to  section  1977,  Rev.  St.  U.  S.  That  proirides 
that  "all  persons  •  •  *  shall  have  the  same  right  *  *  *  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  se- 
curity of  persons  and  property  as  is  enjoyed  by  white  persons,  and 
shall  be  subject  to  like  punishment,  pains,  penalties,  *  *  *  and 
no  other."  This  section  has  no  bearing  on  the  case  at  bar.  The 
state  statutes  do  not  subject  "white  persons"  who  make,  register, 
and  record  bets  and  wagers  and  commit  the  other  acts  above  enu- 
merated to  one  kind  of  punishment  and  penalty  and  other  persons 
to  some  other  kind. 

Defendant  also  refers  to  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  Neal  v.  Delaware,  103  U.  S.  392, 
26  h.  Ed  567,  is  authority  for  holding  that  the  words  "any  law 
providing  for  the  equal  civil- rights  of  citizens  of  the  United  States," 
in  section  641,  are  broad  enough  to  cover  this  amendment.  The 
amendment  provides  that  "no  state  shall  make  or  enforce  any  laws 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive  any  person  of  life,  lib- 
erty or  iMTOperty,  without  due  process  of  law,  nor  deny  to  any  per- 
son vritnm  its  jurisdiction  the  equal  protection  of  the  laws."  De- 
fendant contends  that  the  statutes  of  the  state  deny  the  equal  pro- 
tection of  the  laws,  because  they  punish  individuals  criminally  for 
acts  committed  in  one  place,  and  not  for  the  same  acts  committed 
dsewhere.  In  the  multitudinous  authorities  construing  the  amend- 
ment, most  of  which  are  cited  in  the  briefs,  no  case  is  found  which 
sustains  this  proposition,  or  which  holds  that  the  state  may  not 
difiFerentiate  crimes  and  punishments  as  it  pleases,  so  long  as  such 
differentiation  is  not  an  effort,  more  or  less  disguised,  to  discrim- 
inate against  a  class  of  persons  by  reason  of  their  race,  or  color,  or 
some  other  individual  distinction.  There  is  nothing  of  that  sort 
here.  No  class  is  discriminated  against.  Every  one,  whoever  he 
may  be,  who  records  a  bet  or  wager  in  any  other  place  than  the 
race  course,  is  subjected  to  the  same  punishment.   No  one  who 
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merely  records  such  bet  when  he  is  on  a  race  course  is  subject 
to  any  punishment.  It  seems  preposterous  to  hold  that  the  four- 
teenth amendment  precludes  a  state  from  making  the  commission 
of  some  particular  act  a  crime  if  committed  in  the  streets  of  a 
crowded  city,  or  in  a  church,  or  a  public  building,  or  on  navigable 
waters,  or  on  the  seashore,  or  at  night,  and  ao  offense  if  committed 
on  the  highway  in  some  sparsely  settled  rural  district,  or  in  the 
open  country,  or  on  nonnavigable  waters,  or  in  the  mountains,  or 
by  daylight.   The  amendment  provides  that: 

"In  tbe  admlnlBtration  of  criminBl  ' Justice  no  different  or  bigber  pnnlsl^ 
ment  should  be  Imposed  upon  one  tlian  snch  as  Is  prescribed  to  all  for  like 
(Senses.  *  •  •  Bnt  legislation  whlcb.  In  carrying  out  a  public  parpose. 
Ui  limited  In  Its  application.  If  within  tbe  sphere  ot  Its  operation  It  affects 
alike  all  persons  similarly  situated.  Is  not  within  tbe  amendment" 

Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923. 
In  Moore  t.  Missouri,  159  U.  S.  678,  16  Sup.  Ct.  x8i,  40  L.  £d. 
301,  the  court  says : 

"The  fourteenth  amendment  means  that  no  person  or  dass  ot  persons  shall 
be  denied  tbe  same  protection  of  tbe  laws  which  Is  enjoyed  by  otber  persons 
w  other  classes  In  Uie  same  place  and  noder  like  circumstances.*  Ulssourl 
y.  Lewis,  101  U.  S.  22.  25  L.  Ed.  960.  The  general  doctrine  Is  that  that 
amendment  In  respect  to  tbe  administration  of  criminal  Justice  requires  that 
no  different  degree  or  higher  punishment  shall  be  Imposed  on  one  than  is 
imposed  on  all  for  like  offenses;  but  *  •  *  the  state  may  undoubtedly 
provide  that  persons  who  have  been  before  convicted  of  crime  may  suffer 
severer  punishment  for  subsequent  offenses  thon  for  a  first  offense  against 
the  law,  and  that  a  different  punishment  for  the  same  offense  may  be  In- 
flicted under  particular  circumstances,  provided  It  is  dealt  oot  to  all  alike 
who  are  similarly  situated.  Face  t.  Alabama.  106  U.  8.  683,  1  8up^  Ct  637. 
37  L.  Bd.  207." 

In  the  case  last  cited  the  statutes  of  Alabama  made  the  living  in 
adultery  or  fornication  an  offense,  prescribing  a  certain  pen^ty, 
and  further  provided  that,  if  one  of  the  couple  were  white  and  the 
other  of  the  African  race,  the  penalty  should  be  greater.  The  Unit- 
ed States  supreme  court  sustained  tbe  statute.  The  cases  cited  on 
the  brief  of  counsel  for  defendant,  in  which  it  was  held  that  the 
state  statute  or  ordinance  was  obnoxious  to  the  amendment  are 
these:  Yick  Wo  v.  Hopkins,  118  U.  S.  367,  6  Sup.  Ct.  1072,  30 
L.  Ed.  220.  The  board  of  supervisors  of  San  Francisco  passed  an 
ordinance  providing,  in  substance,  that  it  should  be  unlawful  to 
conduct  the  laundry  business  in  frame  buildings  within  the  city  lim- 
its unless  a  permit  therefor  was  first  obtained  from  the  board  of 
supervisors.  It  appeared  that  there  were  some  320  laundries  in  the 
city.  3x0  of  them  were  in  frame  buildings,  and  of  these  about  240 
were  owned  and  operated  by  Chinese.  It  further  appeared  that 
upon  application  the  required  permit  was  given  by  the  supervisors 
to  all  persons  but  the  Chinese,  but  was  refused  to  all  the  latter. 
The  supreme  court  held  that  this  constituted  a  species  of  class  leg- 
islation, which  was  prohibited  by  the  constitution.    It  said : 

**In  the  present  cases  we  are  not  obliged  to  reason  from  the  probable  to 
the  actual,  and  pass  upon  tbe  validity  of  the  ordinances  complained  of.  as 
tried  merely  by  the  opportunities  which  their  terms  offered,  of  unequal  and 
unjust  discrimination  In  their  administration;  for  (he  cases  present  the  or- 
dinances in  actual  operation,  and  the  facts  shown  establMi  an  admlnlatn- 
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Urn  directed  to  occIusIt^  aeftlnst  a  particular  class  of  persons  as  to  war- 
rant and  require  the  conduslon  that,  whatever  may  have  been  the  Intent 
of  the  ordinances  as  adopted,  the?  are  applied  by  the  public  authorities 
charged  with  their  administration,  and  thus  representing  the  state  Itself, 
with  a  mind  so  unequal  and  oppressive  as  to  amonnt  to  a  practical  denial 
by  the  state  of  that  equal  prctectlon  of  the  laws  which  is  secured  to  the 
peUtlonera,  as  to  all  other  persons,  by  the  broad  and  benign  provisions  of 
the  fonrteentta  amendment  to  the  constltiitloii  of  the  United  Statea.  Thongh 
the  law  Itself  be  fair  on  Its  tac^  and  Impartial  tn  appearance,  yet,  if  it  Is 
angled  and  administered  by  pvt^c  authority  with  an  evil  eye  and  an  un- 
equal hand,  so  as  practically  to  make  unjust  and  Illegal  discriminations  be- 
tween perscns  In  similar  circumstances,  material  to  their  rights,  the  denial 
of  equal  Justice  Is  stlU  within  the  prohibition  of  the  constitution.  •  •  • 
The  fact  of  this  discrimination  Is  admitted.  No  reason  for  It  Is  shown,  and 
the  conclusion  cannot  be  resisted  that  no  reason  for  It  exists  ncept  hostility 
to  the  race  and  nationality  to  which  the  petitioners  belong,  and  wblcli,  In 
the  of  the  law,  is  not  justiOed.  The  discrimination  Is  therefore  illegal, 
and  tbe  pnblie  administration  which  enforces  It  Is  a  denial  of  the  equal  pro- 
tection of  the  laws,  and  a  violation  of  the  fourteenUi  amoidment  of  tbe  con* 
■tStntlon.'* 

To  the  same  eifect  is  the  decision  in  Ho  Ah  Kow  v.  Nunan,  5 
Sawy.  552,  Fed.  Cas.  No.  6,546,  where  an  ordinance  directed  that 
the  hair  of  persons  confined  in  jail  should  be  cut,  the  object  soug'ht 
being  to  inflict  an  additional  punishment  upon  the  Chinese  prisoners. 

In  StraudeAr.  West  Virginia,  ICQ  U.  S.  303,  25  L.  Ed.  664,  it  was 
held  that,  where  state  statutes  secure  to  every  white  man  the  right 
of  trial  by  a  jury  selected  from  and  without  discrimination  against 
his  race,  and  at  the  same  time  requires  such  discrimination  against 
the  colored  man  because  of  his  race,  they  are  obnoxious  to  the 
fourteenth  amendment. 

In  Railroad  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed. 
666,  the  statute  provided  that  individuals  who  had  claims  against 
railroad  companies  might,  upon  recovery,  in  addition  to  damages, 
interest,  and  costs,  mdude  an  attorney's  fee  in  the  judgment  entered. 
Of  this  the  court  says : 

*at  is  simply  a  statute  imposing  a  penalty  upon  railroad  corporations  for 
a  Allure  to  pay  cwtaln  debts.  No  bidlvldu^ls  are  thus  pnnistaed,  and  no 
other  ccMporationa.  The  act  singles  out  a  certain  dass  of  debtors,  and  fnn- 
Ishes  them,  when  for  like  delinquencies  it  punishes  no  others.  They  are  not 
a^ted  as  other  debtors,  or  equally  with  other  debtors.  They  cannot  appeal 
to  the  courts  as  other  litigants,  under  like  conditions,  and  with  like  pro- 
tection. If  litigation  terminates  adversely  to  them,  they  are  mulcted  In  the 
attCHn^'s  fees  of  the  successful  plaintiff.  If  It  terminates  in  their  favor, 
they  recover  no  attorney's  fees.  It  Is  no  sufficient  answer  to  say  that  they 
are  punished  only  when  adjudged  to  be  in  the  .wrong.  They  do  not  enter 
tbe  coortB  npon  equal  terms.  They  must  pay  attorney's  fees  If  wrong.  They 
do  not  recovo-  any  If  right,  while  their  adversaries  netrev  if  right  and  pay 
nothing  If  wrong.  In  the  suits,  therefore,  to  which  they  are  parties,  they 
are  discriminated  against  and  are  not  treated  as  others.  They  do  not  stand 
equal  before  the  law.  They  do  not  receive  its  equal  protection.  All  thto  la 
eliTloaa  ftom  a  mm  Inspection  of  tbe  statntA** 

In  Cotting  v.  Godard  (Nov.  25,  1901)  22  Sup.  Ct  30,  46  L.  Ed. 

 ,  the  statute  which  was  held  invalid  provided  that  any  stock-yards 

corporation  doing  more  than  a  certain  amount  of  business  (which 
statute  applied  to  only  one  corporation)  should  not  be  permitted 
to  darge  more  than  a  certain  tariff  of  fees  and  charges,  and  that 
any  viokition  should  be  punished  by  fine  and  imprisonment. 
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In  the  Stockton  Laundry  Case  (C.  C.)  26  Fed.  61 1,  the  ordinance 
made  it  an  offense  for  any  person  to  carry  on  a  laundry  where 
clothes  were  washed  for  pay  within  the  habitable  portion  of  the 
tity.  The  court  held  that  this  violated  that  clause  of  the  fourteenth 
amendment  which  says :  "No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States." 

The  legislation  condemned  in  Re  Parrott  (C  C.)  i  Fed.  481,  pro- 
hibited any  corporation  brom  employing  any  Chinese  or  Mongolian 
in  any  capacity  whatsoever. 

In  Gibson  v.  Mississippi,  162  U.  S.  565,  16  Sup.  Ct.  904,  40 
Ed.  1075,  the  question  discussed  was  legislation  which  should  deny 
to  citizens  of  the  African  race,  because  of  their  color,  the  right  or 
privilege  accorded  to  white  citizens  of  participating  as  jurors  in  the 
administration  of  justice. 

In  none  of  these  cases  is  there  found  authority  for  the  proposi- 
tion that  the  state  may  not,  without  violating  the  fourteenth  amend- 
ment, prescribe  a  penalty  for  the  commission  of  acts  in  certain  spec- 
ified localities,  when  the  same  acts,  if  committed  in  some  other  local- 
ity, are  not  prohibited,  when  it  is  not  apparent  that  the  legislation 
is  directed  against  any  class  of  persons  whose  classiflfction  is  pred- 
icated upon  anything  else  than  the  commission  of  the  acts  con- 
demned. On  the  contrary,  legislation  of  this  character  has  been 
sustained  in  the  federal  courts.  In  U.  S.  v.  Ronan  (C.  C.)  33  Fed. 
117,  it  appeared  that  the  statutes  of  Georgia  provided  that  no  license 
to  retail  spirituous  liquors  should  be  granted  except  in  incorporated 
cities  or  towns,  unless  with  the  written  consent  of  10  of  the  nearest 
residents.  It  was  held  that  the  exception  in  favor  of  such  towns 
and  cities  was  not  unconstitutional  as  denying  to  saloon  keepers  in 
the  counties  the  equal  protection  of  the  laws  secured  to  citizens  by 
the  fourteenth  amendment.  In  Re  Ah  Kit  (C.  C.)  45  Fed.  7^3,  a  city 
ordinance  making  it  a  punishable  ofitense  to  visit  any  gamblmg  place 
located  within  certain  specified  limits  (which  designate  what  is 
known  as  the  "Chinese  Quarter"),  and  which  ordinance  applied  to 
all  alike,  white  men  as  well  as  Chinese,  irrespective  of  race  or  color, 
was  held  not  to  be  within  the  language  of  the  fourteenth  amend- 
ment. 

For  these  reasons  defendant  has  not  made  out  a  case  which  would 
warrant  removal  under  section  641,  and  the  motion  to  remand  is 
granted.  * 


MORGAN  ▼.  OABFIBLD  ft  PROCTOR  GOAL  00. 
(DlBtrlct  Court,  D.  Massacbnsetts.   Febmarj  S.  1902.) 
No.  1,181. 

I.  fozppnro—DRunBRAaB. 

Ordinarily  demurrsffe  la  the  agreed  additional  payment  by  Am  dhar* 
terer  for  the  allowed  detention  of  the  vessel  l>^ond  the  period  flpeetfled 
In  Uie  charter  party.^ 


1  Definition  and  general  principles  of  demnrrat;e,  see  notes  to  Randall  T. 
Bprague,  21  C.  C.  A.  S37;  Haserman  v.  N'OTton,  40  a  &  A.  4. 
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&  8ahb— CHABnR  Pastt— OuRnu>Ai30]r---DB]nniiue«--UiBiUfT  or  Obab- 

TSRBB. 

A  Charter  party  stipulated  that  the  Teasd  shonld  hav*  10  days  In 
wbldi  to  load,  -with  a  spedfied  demnrrage  thereafter;  It  being  agreed 
that  the  charterer  should  not  be  liable  for  demurrage  If  he  was  pre- 
vented from  loacllnE;  by  strikes,  onless  loading  bad  began,  and  that  in 
sase  of  a  strike  tbe  owner  migbt  cancel  the  charter.  The  vessel  re- 
mained IS  days  wlthont  loading,  when  Its  captain  informed  the  char* 
torer  that  a  strike  was  Imminent,  and  that  the  vessel  was  lying  at  the 
charterer's  expense,  and  asked  what  coacesslons  the  charterer  would 
.n^e.  The  next  day  the  captain  wired  the  charters  for  InstracUona 
and  proposlttons,  and  the  latter  canceled  the  charter.  nel$,  that  tha 
cancellation  of  the  charter  rellcTed  tht  charterer  from  all  llabUIty  for 
d^Hnnrrafe. 

In  Admiralty. 

Carver  &  Blodgett,  for  libdant. 
Hutchins  &  Wheeler,  for  respondents. 

LOWELL,  District  Judge.  The  respondents  chartered  the 
schooner  E^le  Win^  for  a  voyage  from  Baltimore  to  some  NcMtb- 
em  port,   l^e  material  parts  of  the  charter  party  are  as  follows : 

'TTen  days  to  load.  Simdays  and  holidays  excepted,  on  the  terms  following: 
Demnrrage  five  cents  p»  ton  ttiereaftar."  "It  Is  agreed  that  said  vessd  has 
her  turn  In  loading  with  other  sailing  vessels,  vessels  to  load  for  tbe  govern- 
ment baving  priority:  and  parties  of  the  second  part  are  not  to  be  held  ac- 
coantable  for  demurrage  if  they  are  prevented  from  loading  either  by  strikes 
It  tbe  mines  or  on  the  railroad,  or  any  canse  beyond  their  control.  In  case 
of  strike,  par^  of  the  first  part  has  privilege  of  canceling  charter  party,  but. 
If  vessel  has  commenced  to  load,  then  ahlpiters  are  to  be  held  for  demurrage." 

The  schooner  proceeded  to  Baltimore;  arrived  and  reported 
Marc^  23d.  She  lay  there  without  loading  until  April  xoth.  On 
April  lOth  her  captain  wrote  to  th«  respondent  as  follows : 

"The  iffevalllng  opinion  at  this  time  Is  that  a  strike  Is  Immlnrat  by  to- 
morrow, and,  should  same  occur,  you  will  be  notlded  by  the  Consolidation 
Coal  Go.  that  they  win  be  unable  to  load  our  cargo  of  coal  on  your  account. 
As  yon  are  aware,  the  condition  of  the  charter  party  of  Schr.  Eagle  Wing, 
that  In  event  of  strike  the  vessel  would  have  privilege  of  canceling  charter. 
Tbe  prevailing  opinion  of  shippers  here  Is  that  strike  will  not  last  long. 
Would  your  firm  be  willing  to  retain  the  Eagle  Wing  to  wait  for  cargo,  even 
though  strike  should  be  declared?  What  concessions.  If  any.  have  you  to 
make  relative  to  the  matter  In  question?  As  you  are  aware,  the  Bagle 
Wing  Is  now  lying  here  at  your  expense,  and  will  be  until  loaded  or  strike  pre- 
vents loading.  I  assure  yon  that  I  have  no  desire  to  cancel  onr  charter 
wttb  yon,  but  merdy  use  these  meaqs  of  nottfrlng  you  of  condition  of  af- 
fairv  now  prevailtnc  at  this  pwt  Kindly  advise  at  earliest  mommt  of  your 


On  the  following  morning  he  sent  the  following  telegram :   "Wire  ■ 
your  instructions  for  Eaglet  Wing.   Waiting  your  proposition. 
Prompt  answer  required."   To  this  telegram  the  respondents  re^ed 
as  follows :   "Cancel  charter  on  account  of  strike." 

A  strike  began  April  loth  or  iith.  The  master  sues  for  demur- 
rage up  to  A{nil  ioth»  and  it  is  admitted  that,  after  the  xo  lay  days 
had  passed,  8  days  more  had  elapsed  prior  to  the  cancellation  of  the 
charter  as  above  stated.  The  libelant  contends  that  the  cancellation 
of  the  charter  left  the  liability  for  this  demurrage  still  subsisting.  The 
nspoodent  contends  that  the  cancellation  of  the  charter,  either  t^y  the 


taitrations. 


Yours,  truly.' 


» 
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libdant  under  the  right  given  to  him  by  the  chartef ,  or  by  the  consent 
of  both  parties,  has  put  an  end  to  all  liability  for  demurrag.^  imder  the 
charter.  Nothing  appears  in  the  correspondence  between  the  parties 
to  interpret  the  clauses  of  the  charter  party  above  quoted,  or  to  take 
the  case  out  of  the  general  rule. 

The  question  concerns  the  nature  of  the  liability  for  demurrage 
stipulated  for  in  a  charter  party.    Does  the  liability  ordinarily  arise 
only  after  performance  of  the  contract  by  the  vessel?   In  other 
words,  when  the  lay  days  have  expired  without  loading  by  the 
charterer,  can  the  owner  treat  the  contract  as  rescinded,  or  is  the 
vessel  bound  to  await  longer  the  convenience  of  the  charterer?  Is 
stipulated  demurrage  ordinarily  compensation  for  waiting  while  the 
vessel  is  bound  to  wait  by  the  terms  of  tlie  contract,  or  is  it  compen- 
sation for  damage  sustained  by  a  breach  of  the  contract  by  the 
charterer?   Is  it  payment  for  carrying  out  the  contract,  or  damages 
for  its  breach?   Extreme  and  exceptional  cases  may  be  put,  but 
these  do  not  concern  the  case  at  bar.   That  under  ordinary  circum- 
stances the  first  alternative  correctly  states  the  law,  is  plain.  "The 
word  'demurrage,'  no  doubt,  properly  signifies  the  agreed  additional 
payment  (generally  per  day)  for  an  allowed  detention  beyond  a 
period  either  specified  in,  or  to  be  collected  from,  the  instrument." 
Lockhart  v.  Falk,  44  Law  J.  Exch.  105.    See  Cropton  v.  Pickernell, 
16  Mees.  &  W.  829;  Mathewson  v.  Rav,  Id.  329;  Gage  v.  Morse, 
12  Allen,  410,  00  Am.  Dec.  155;  The  J.  E.  Owen  (D.  C.)  54  Fed.  185, 
1S6.   A  vesselchartered  under  a  stipulated  rate  of  demurrage,  which 
should  sail  away  after  the  lay  days  "had  run  out,  would  thereby  break 
its  contract  of  charter  party.    If  this  be  true,  it  follows  that  the 
contract  is  equally  broken  if  the  vessel  sails  away  after  one  or  two 
or  three  days*  demurrage.    No  compensation  for  demurrage  could 
be  recovered  in  the  case  supposed.    Extreme  cases  may  be  put,  as 
has  been  said  already,  where  the  result  would  be  otherwise,  but  the 
ordinary  rule  is  as  above  stated.    In  order  to  collect  demurrage,  the 
contract  must  ordinarily  be  carried  out,  and  the  cargo  must  be  taken 
on  board.   The  difference  between  stipulated  demurrage  and  dam- 
ages awarded  for  detention  beyond  the  terms  of  the  contract  appears 
from  a  consideration  of  cases  like  The  J.  E.  Owen  (D.  C.)  54  Fed. 
185,  and  Empire  Transp.  Co.  v.  Philadelphia  &  R.  Coal  &  Iron  Co., 
^23  C.^  C.  A.  564,  77  Fed.  919,  35  L.  R.  A.  623.   Where  no  demur- 
rage is  stipulated,  the  contract  is  deemed  a  contract  to  load  within 
a  reasonable  time  under  all  the  circumstances,  and  the  burden  is 
upon  the  owner,  who  seeks  to  recover  for  excessive  detention,  to 
.  -show  that  the  charterer  was  not  diligent.   No  such  burden  rests 
upon  the  owner  who  seeks  to  recover  stipulated  demurrage.  The 
charterer's  diligence  or  negligence  is  immaterial.   The  general  prin- 
ciple is  further  illustrated  by  Lilly  v.  Stevenson,  22  Sess.  Cas. 
Scot.  (4th  Series)  278.    There,  after  certain  lay  days,  demurrage  was 
to  be  paid  at  a  certain  rate,  unless  the  detention  arose  from  a  strike. 
No  limit  of  time  was  specified.   The  strike  did  not  begin  until  tHe 
vessel  was  on  demurrage.    The  vessel  waited  until  the  strike  -was 
over,  then  loaded,  and  sought  to  recover  demurrage  for  all  delay 
oQcvrriog  after  the  expiration  of  the  last  lay  day.  This  would  ha.ve 
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been  the  true  principle  of  computatioa  if  the  charterer  had  been 
bound  to  load  within  the  fixed  <kys,  and  if  demurrage  were  treated 
as  liquidated  damages  for  breach  of  contract.  Having  broken  the 
contract  before  the  strike  began,  the  charterer  could  not  set  up  in 
mitigation  of  damages  that  a  strike  had  happened  subseqtiently. 
The  lord  ordinary  (I^rd  Wellwood)  appears  to  have  aereed  with  the 
owner,  but  his  decisicm  was  reversed  by  the  court  ol  session.  In 
delivering  the  opinion  of  that  courts  I^rd  Trayner  said: 

"The  pumiera  argned  tliat  tbe  exemption  from  liability  to  wblch  I  have 
referred  did  not  apply  when  no  use  had  been  made  of  tiie  lay  days,  and 
tbat.  If  the  defenders  bad  used  their  lay  days,  ]the  cargo  would  have  been 
loaded  before  the  strike  began.  Bnt  I  cannot  accede  to  that  view.  Days 
Btipiilated  for  by  the  merchant  on  demurrage  are  just  lay  days,  bat  lay  days 
tliat  hare  to  be  paid  for.  If  a  charter  party  provides  that  the  charterer 
sball  have  ten  days  to  load  cargo,  and  ten  days  further  on  demurrage  at  a 
certain  rate  per  day,  the  shipper  has  twenty  days  to  load,  although  be  pays 
something  extra  for  the  last  t«i.  Loading  within  twenty  days  is  falflllment 
(tf  the  oUlgation  to  load.  Here  the  lay  days  proper  were  limited  to  ^t7 
hoina,  but  any  time  beyond  that  which  was  occupied  In  loadliv  the  cargo 
waa  to  be  paid  for  at  the  rate  of  12s.  6d.  per  hour.  The  pursuer  said  that 
tlila  would  amount  to  a  lease  of  his  vessel  for  any  length  of  time  the  de- 
fenders were  pleased,  provided  they  paid  the  stipulated  rate.  Eveu  If  It  had 
t>een  so,  I  rather  think  It  wonid  have  been  a  good  enough  bargain  for  the 
atalp.  Bnt  It  Is  not  so.  Where  the  days  on  demurrage  are  not  limited  by 
contract,  they  will  be  limited  by  law  to  what  Is  reasonable  la  the  ctrcom- 
stances,  as  circumstances  may  happen  to  exist  or  emerge.  Bnt  there  Is  no 
such  limitation  of  tbe  application  of  the  demurrage  clause  In  the  charter 
party  before  os  aa  that  which  the  pnniuer  maintains  there  Is,  nor  can  any 
■acta  limitation  be  fairly  implied.  The  defenders  were  entitled  to  keep  the 
▼easd  on  demurrage,  but  were  to  pay  no  domurrage  If  the  detention  was 
csnaed  by  a  strike."  Page  286,  22  Bess.  Gas.  Scot 

See  Connor  v.  Smythe,  5  Taimt.  654;  Francesco  v.  Massey,  42 
Law  J.  Exch.  75,  78. 

If  this  be  true,  the  application  of  the  principle  to  the  case  at  bar 
is  simple.  At  the  time  of  the  cancellation  of  the  charter  no  liability 
had  accrued,  enforceable  by  the  libelant.  Nothing  was  due  under 
the  contract.  True,  the  contract  had  been  performed  in  part.  It 
would  have  been  performed  in  part  had  it  been  kneeled  before  the 
lay  days  ran  out,  yet  no  recovery  could  then  have  been  had.  Neither 
in  that  case  nor  in  this  does  any  benefit  accrue  to  the  respondent  for 
which  he  is  liable  on  a  quantum  meruit.  See  O'Brien  v.  1,614  Bags 
of  Guano  (D.  C.)  48  Fed.  726.  The  whole  charter  is  canceled,  and 
the  inchoate  liabilities  arising  thereunder  are  released. 

Label  dismissed,  with  costs. 


OLBEBr  T.  SOOTH  CASOUNA  nrTERSTATB  A  WEST  INDIAN 

EXPOSITION  00. 


L  Boinioin— BupyiciBNcrr— Datb. 

In  an  action  on  an  account  beglnnlog  Angnet  1901.  and  eontlnntnt 
vntO  January,  1902,  a  summons  bearing  date  "the  8th  day  of  February, 

nineteen  handred  and  ,  and  the  one  buncto«d  and  twen^'Slxtli  year 

tf  the  iBd^Midenee  of  tlie  United  StatM,"  Is  not  Insnflklit-  as  nqolr^ 


(ClrcDlt  ObnrU  D.  South  Carolina.  February  21,  1901^ 
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tat  dtfendant  to  answra  on  a  day  anterior  to  ttie  eanae  of  action  stated. 
It  beinc  dear  that  a  word  bas  been  omitted,  and  tbB  year  of  Inde- 
pendence Bhowlng  that  the  year  intended  is  1902. 

%,  Same— AMBNnHBNT. 

Such  Bnmmons,  even  If  Insufficient,  having  the  complaint  attached  to 
Itf  would  be  amendable,  within  Rev.  St  S  948,  authorizing  amendments 
In  process  returnable  to  drcnit  tx  district  courts  where  no  prejudice  or 
Injury  will  result. 

Ficken,  Hughes  &  Picken,  for  the  motion. 
J.  P.  K.  Bryan,  opposed. 

SIMONTON,  Circuit  Judge.  This  is  a  motion  to  set  aside  a 
summons.  The  summons  is  properly  tested  with  the  seal  of  the 
court,  and  is  in  the  name  of  the  chief  justice.    But  it  bears  date  "the 

8th  day  of  February,  nineteen  hundred  and   1  and  the  one 

hundred  and  twenty-sixth  year  of  the  independence  of  the  United 
States  of  Amenca.'  The  complaint  attached  to  the  summons  is  on 
an  account  beginning  August,  190Z,  and  continuing,  with  its  items, 
until  January,  1902.  The  defendant's  motion  is  based  on  the  propo- 
sition that  the  summons  requires  the  defendant  to  appear  and  answer 
on  a  day  anterior  to  the  cause  of  action  stated  in  the  complaint. 

The  statutes  of  the  United  States  are  most  liberal  in  allowing 
amendments  of  process  returnable  to  the  circuit  and  district  courts 
(Rev.  St.  §  948) ;  and,  even  in  writs  of  error,  Rev.  St.  §  1005,  provided 
that  the  amendment  does  not  iftjure  or  surprise  the  party  against 
whom  it  is  made;  and  this  following  the  general  maxim,  "Ut  res 
magis  valeat  quam  pereat."    If  an  amendment  were  necessary  to 
validate  this  summons,  it  would  be  allowed ;  for  we  have  the  com- 
plaint attached  to  the  writ,  and  the  papers  in  the  complaint,  by  which 
we  could  amend.    Chamberlain  v.  Bittersohn  (C.  'C.)  48  Fed.  42. 
But  an  amendment  is  not  necessary.   This  is  the  126th  year  of 
American  independence,  a  statement  as  certain  as  A.  D.  1902.  The 
defendant  could  see  from  the  summons  that  a  word  was  omitted,  for 
the  words  are  "nineteen  hundred  and  The  words  "one  hun- 
dred and  twenty-sixth  year  of  American  independence"*  at  once  show 
without  possibility  of  error  what  word  is  omitted ;  tor  this  year  ot 
American  independence  is  the  year  1902. 

The  motion  is  refused.  • 


VNTTBO)  STATES  v.  SLAZBNGEm  et  iL 
(Olrcnft  Court,  a  D.  New  York.   May  18.  UOO.) 

No.  8,027. 

OmTOUS  DnTTKS— TRNKia  Bat.lb. 

Tariff  Act  1897,  par.  S91  (30  Stat  187),  proTldlng  tbat  all  manufacttxros 
of  wblcb  wool  Is  a  com[>oDent  material  shall  be  claselfled  and  anesBed 
as  manufactures  of  wool,  does  not  apply  to  merchandise  of  whlcli  Kilk 
la  not  a  component  material;  and  tennis  balli  of  wool  and  rubber  (mb- 
Im  being  the  component  mat^al  ot  chief  value)  are  not  dutiable  under 
the  provision  for  "all  manufactures  of  evwy  description  made  wboUy 
or  In  part  of  wool,  not  specially  provided  for"  In  paragraph  3tt0  of  ■tlxn.t 
act*  but  as  manoCaetoreB  o(  India  rubbert  or  of  wtalcta  India  rubber  tc 
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the  eomtWDent  material  of  cblef  Talne,  not  spedaUr  pn>TiM  Hdt  qoder 
pangraph  449  of  said  act 

Appeal  by  the  United  States  from  a  decision  of  the  board  of 
United  .States  general  appraisers  which  sustained  the  protest  of  the 
importers  as  to  the  merchandise  in  qtiestion. 

D.  Prank  Uoyd,  Asst  U.  S.  Atty. 
W.  Wickham  Smith,  for  appellees. 

TOWNSEND,  District  Judge  forally).  The  articles  in  question 
are  tennis  balls,  made  of  India  rubber  ^d  covered  with  wool;  the 
India  rubber  being  the  component  material  of  chief  value.  They 
were  assessed  for  duty  under  the  provisions  of  paragraphs  -366  and 
391  of  the  act  of  1897  (30  Stat.  184,  187),  as  manufactures  of  which 
wool  is  a  component  material,  at  44  cents  per  pound,  and  55  per 
cent,  ad  valorem.  The  question  herein  has  been  disposed  of  in  the 
uppesl  of  these  importers  (Slazenger  v.  U.  S.  [C,  C]  91  Fed.  517), 
except  in  so  far  as  it  may  be  affected  by  the  following  proviso  in 
paragraph  391  (30  Stat.  187)  of  the  silk  schedule :  "Provided,  that 
all  manufactures,  of  which  wool  is  a  component  material,  shall  be 
classified  and  assessed  for  duty  as  manufactures  of  wool."  Counsel 
for  the  United  States  contends  that  congress  intended  this  proviso 
to  ap^y  to  any  manufacture  of  which  wool  is  a  component  material. 
Counsel  for  the  importers  contends  that  this  proviso  is  limited  to 
the  manufactures  of  silk,  in  said  paragraph  391  of  the  silk  schedule. 
It  is  clear  that  the  construction  contended  for  by  the  importers  is 
«>rrect.  It  appears  by  references  to  various  other  provisos  in  said 
act  that,  if  congress  had  intended  that  this  proviso  should  apply  to 
paragraphs  other  than  that  in  which  it  is  inserted,  they  would  have 
inserted  language  indicating  such  intention. 
Tfae  decision  of  the  board  of  general  appraisers  is  affirmed. 


BUMTEB  et  aL     TEEB  TBLLUS  (two  cases).  CALIFOBMU.  ft  OBIBRTAXi 
&  8.  00.  V.  BAHB.   TBLUTB  B.  8.  GO.  V.  THB  BELGIAN 
KINO.   B.  DUNSMUIB  SONS'  CO.  V.  BAMB. 

(DIstriet  Gran,  N.  D.  Calltomla.  Jannarr  16.  iflOSJ  .  ,  , 

NM.  IS4«1. 1&,2M,  13,828,  U.198t  ana  12.18& 

Ooudnoir— Stsahships  nc  Foo^FATLtriiB  to  Stov  axd  Brnvaaaa. 

JBrldenee  conaldaed  In  a  cause  for  colllsfon  between  the  ateamahtpa 

TieUns  and  Bdglan  KIdx  In  the  Pacific  Ocean,  at  night  In  a  dense  fo^ 
and  the  Belgian  King  Aeltf  to  have  been  solely  In  fault  for  falling  to 
stop  and  reverse  on  becoming  aware  that  she  was  In  close  i^roxlml^  tn 
anotliw  vessel,  as  tlte  TMvm  was  shown  to  have  donew 

In  Admiralty.   Cross  actions  for  collision.         .  r  i„. 

Milton  Andros,  for  G.  B.  Himter  and  others,  owners  of  the  Bel- 
gian Kiiuf. 

Pmgct  McCtttclMn^  Harding  &  Knight,  ttt  Tellus  S.  &  Co.- 


Digitized  by 


118  rmOKRAL  RBPOBTBR. 


DE  HAVEN,  District  Judge.  The  coUiripn  between  the  steam- 
ship Belgian  King  and  the  steamship  Tellus,  which  is  the  subject 
pi  the  litigation  involved  in  these  cases,  took  place  in  a  dense  fog^ 
at  about  a  quarter  to  ii  o'clock  on  the  night  of  July  17,  1900,  at 
a  point  on  the  Pacific  Ocean  between  Point  Reyes  and  Point  Arena^ 
on  the  coast  of  California.  As  is  usual  in  this  class  of  cases,  each 
ship  contends  that  the  collision  was  caused  solely  by  the  fault  of  the 
other.  It  is  not  deemed  necessary  to  enter  into  any  lengthy  dis- 
cussion of  the  evidence.  It  will  be  sufficient  to  say  that  it  has  been 
fully  considered,  and  my  conclusion  is  that  the  collision  must  be  at- 
tributed to  the  fault  of  the  Belgian  King  in  not  stopping  when  she 
became  aware  that  she  was  in  close  proximity  to  the  steamer  which 
proved  to  be  the  Tellus.  If  it  should  be  conceded  that  the  Tellus 
committed  an  error,  just  before  the  collision,  in  porting  her  helm, 
and,  after  this  was  done,  giving  the  signal  of  one  blast  from  her 
whistle,  such  error  did  not,  in  my  opinion,  contribute  to  the  collision. 
The  nature  of  the  wound  received  by  the  Tellus  shows  conclusively 
that  she  was  not  under  headway  when  the  collision  took  placfa,  and 
that  she  was  run  into  by  the  Belgian  King.  If  the  latter  had  stopped 
her  engines  and  reversed,  as  she  ought  to  have  done,  when  she 
became  aware  that  the  other  vessel  was  near  to  her,  and  hidden 
in  the  fog;  the  collision  would  not  have  occurred.  The  Belgian 
King  was  doubtless  moving  at  a  very  low  rate  of  speed,  but  she  did 
not  discharge  her  whole  duty  in  slowing  down  under  the  circum- 
stances. She  should  have  stopped  when  she  became  aware  of  the 
presence  of  the  other  vessel,  until  she  ascertained  its  position,  and 
then  it  would  have  been  easy  for  her  to  have  avoided  the  collision. 

The  libels  of  Hunter  et  al.  v.  Tellus  (No.  I2,i6x),  Hunter  et  al. 
V.  Tellus  (No.  12,224),  and  California  &  Oriental  S.  S.  Co.  v.  Tel- 
lus (No.  12,228),  will  be  dismissed,  and  there  will  be  a  decree  for  the 
libelants  in  the  cases  of  Tellus  S.  S.  Co.  v.  Steamship  Belgian  King 
(No.  12,196),  and  R.  Dunsmuir  Sons'  Co.  v.  Belgian  King  (No.  12,- 
195),  for  damages  and  costs.  The  decree  will  further  direct  a  refer- 
ence to  United  States  Commissioner  Morse,  to  ascertain  and  report 
the  amount  of  such  damages. 


INTTBRMATIONAIi  SILVER  00.  v.  WH.  Q.  ROOEB8  OO.  et  tL 
(Circuit  Court  D.  Massaditisetta.   Febroaiy  17,  1902.) 
No.  1.008. 

Tbadk-Harks— Ikprinobment— Preliuinakt  Injunctton. 

Complainant,  as  tbe  successor  of  the  "Wm.  Rogers  Mfg.  Co.,**  w«» 
engaged  In  manufacturing  sllver-plateil  ware,  with  a  right  to  the  use 
of  tbe  trade-mark  "Wm.  Rogers  Mfg.  Co."  Defendants  oi^nized  a  cor- 
poration under  the  name  of  tbe  "Wnl.  O.  Rogers  Company,**  mlng  th» 
trade-mark  **Wm.  G.  Rogers."  Wm.  G.  Rogers,  Its.  president,  was  a  bank 
clerk,  had  never  been  engaged  In  manufacturing  sflTer-piated  goods,  his 
.,  mHj  previous  experience  being  limited  to  efforts,  to  establlsb  a  business 
of  selling  ware  stamped  "Wm.  G.  Rogers,"  which  had  been,  crippled 
by  rarfous  legal  proceedings  instituted  by  complainant.  HebadonlyKftf 
the  100  shares  of  stodb  Two  other  stjodcbolders,  hoUlos  between  tbeni 
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n  ■harai,  bad  at  one  time  manntactnred  sUrer^plated  ware  for  the 
cennlne  "Wm.  Rogers  Mfg.  Go."  and  for  otber  concerns,  and  orgnnlzed 
the  new  corporation  for  the  purpose  of  contlutilng  inch  manQfactiir& 
Heut  to  concloslrely  show  want  of  good  faith  on  defendants'  part,  and 
that  plaintiff  was  entitled  to  a  prelimlnarr  tnlunctlon  restraining  them 
from  making  or  selling  ware  stamped  with  the  mark  '*Wm.  O.  Bogers." 

In  Equity. 

Mitchell,  Bartlett  &  Brownell  and  Hiram  R.  Mills,  for  complain- 
ant. 4. 

Elder,  Wait  &  Whitman,  for  defendants. 

COLT,  Circuit  Judge,  This  is  a  motion  to  enjoin  the  defendants 
against  the  use  of  the  corporate  name  "Wm.  G.  Rogers  Company" 
in  the  manufacture  and  sale  of  silver-plated  tableware,  and  from 
making,  marking,  or  selling  silver-plated  tableware  stamped  with 
the  mark  "Wm.  G.  Rogers.*'  The  complainant  is  the  successor 
of  the  Wm.  Rogers  Manufacturing  Company,  and  it  has  Acquired 
the  title  to  the  business  of  that  company,  and  to  the  trade-mark 
and  trade-name,  "Wm.  Rogers  Mfg.  Co."  The  defendant,  Wm. 
G.  Rogers  Company,  is  a  corporation  organized  under  the  laws  of 
Massachusetts  on  January  24,  1901.  Its  location  is  Greenfield,  in 
that  state.  The  corporation  was  constituted  for  the  purpose  of 
"the  manufacture  and  sale  of  silverware  and  other  articles  of  a 
like  character."  The  amount  of  its  capital  stock  is  $10,000,  divided 
into  100  shares  of  $100  each.  The  corporation  was  organized  by  the 
election  of  William  G.  Rogers  as  president  and  Walter  E.  Nichols 
as  treasurer.  The  original  incorporators  and  the  directors  and 
shareholders  of  the  company  are  the,  defendants  William  G.  Rog- 
ers, Walter  E.  Nichols,  J.  Henry  Nichols,  and  Heman  M.  Purdy. 
Their  subscriptions  to  the  capital  stock  were  as  follows :  William  G. 
Rogers,  5  shares ;  Walter  E.  Nichols,  43  shares ;  T.  Henry  Nich- 
ols, 42  shares ;  and  Heman  M.  Purdy,  10  shares.  The  whole  ques- 
lion  in  this  case  is  one  of  fact,  and  turns  on  the  good  fkith  of  these 
defendants  in  organizing  a  corporation  under  the  name  of  "Wm. 
G.  Rogers  Company'*  for  the  purpose  of  manufacturing  silver-plated 
ware,  and  in  making  and  selling  spoons,  forks,  and  Knives  Irving 
stamped  upon  them  the  mark  "Wm.  G.  Rogers." 

In  one  of  the  many  cases  concerning  the  Rogers  trade-marks,  the 
circuit  court  of  appeals'  for  the  Second  circuit,  speaking  through 
Judge  Shipman,  said: 

"The  fair  and  honest  use  of  a  person's  own  name  In  his  ordinary  and 
legitimate  bnslBess,  altbongh  to  the  detriment  of  another,  will  not  be  In- 
terfered with.  ▲  tricky,  dishonest,  and  fraudulent  use  of  a  man's  own 
Bsme  for  the  purpose  of  decelring  the  puUlc  and  of  decoying  It  to  a 
purchase  of  goods  tmd^  a  mistake  cr  nUsapprehenBlon  of  facta,  will  be 
prevented.  Every  case  under  this  branch  of  the  law  of  ti-ade-marks  turns 
apoQ  the  question  of  false  representation  or  fraud.  In  this  case  Rogers 
helped  to  establish  a  corporation  which  took  bis  name  for  the  purpose  of 
iodacing  the  public  to  think  that  they  were  buying  the  well-known  -Aogers 
Toods,  and  for  the  purpose  of  surreptitiously  obtaining  the  advantage  of 
the  good  reputation  which  other  manufacturers  had  given  to  articles  stamp- 
ed wttb  that  name.  The  use  by  the  defendant  corporation  of  this  name 
b  not  merely  an  Injury  to  the  complainant  tmt  It  is  an  intentional  fraud 
soon  tSia  BntaUc". 
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In  that  case.  Judge  Wallace  said : 

"I  place  my  coucurreuce  in  the  judgment  in  this  cause  upon  the  broad 
gronnd  that  a  body  of  tiseoclates  who  organize  a  corporation  for  manu- 
facturing and  selling  a  particular  product  are  not  lawfully  entitled  to  em- 
ploy as  their  corporate  same  in  Uiat  business  the  name  of  one  of  tbdr 
number,  when  It  appears  that  snob  name  has  been  Intentlonallr  selected 
in  order  to  compete  wltb  an  established  concern  of  the  same  name,  en- 
gaged In  similar  business,  and  divert  the  latter's  trade  to  themselves  by 
confusing  the  identity  of  the  products  of  both,  and  leading  purchasers  to 
buy  those  of  one  for  those  of  the  other.  No  person  Is  permitted  to  use  his 
own  In  such  manner  as  to  inflict  an  unnecessary  injury  upon  another.  The 
corporators  chose  the  name  unnecessarily,  and,  having  done  so  for  tiie  pur- 
pose of  unfair  competition,  cannot  be  permitted  to  oae  It  to  the  Injury  of 
the  complainant" 

R.  W.  Rogers  Co.  v.  Wm.  Rogers  Mfg.  Co..  17  C.  C.  A.  576-579^ 
70  Fed.  1017-1019. 

Applying  these  principles  to  the  case  at  bar,  I  think  the  following 
facts  and  circumstances  conclusively  show  the  want  of  good  faith 
and  honest  purpose  on  the  part  of  these  defendants : 

First.  The  use  of  the  abbeviated  form  "Wm."  instead  of  "Will- 
iam" in  the  name  of  the  corporation,  and  in  the  mark  placed  upon 
the  spoons,  forks,  and  knives  manufactured  and  sold. 

Second.  The  relatively  small  subscription  of  five  shares  of  the 
capital  stock  by  William  G.  Rogers,  and  making  him  the  president 
of  the  company. 

Third*  The  history  and  calling  of  William  G.  Rogers.  It  ap- 
pears that  he  resides  in  New  York,  and  that  he  has  been  for  years, 
and  is  now,  a  bank  clerk  in  the  Seamen's  Bank  for  Savings  of  that 
city;  that  he  has  never  been  engaged  in  the  manufacture  of  silver- 
plated  goods,  and  is  entirely  wanting  in  knowledge,  skill,  or  ex- 
perience respecting  such  manufacture;  that  his  only  previous  ex- 
perience in  this  line  was  limited  to  his  efforts  in  a  small  way  to  es- 
tablish a  business  in  New  York  of  selling  silver-plated  ware  stamped 
with  his  name,  "Wm.  G.  Rogers";  that  his  New  York  business  was 
seriously  crippled  by  proceedings  instituted  by  this  complaiirant 
against  the  Bristol  Brass  &  Clock  Company,  which  stopped  that 
company  from,  manufacturing  the  silverware  he  was  selling,  and 
by  notice  of  threatened  proceedings  to  his  principal  customer,  R. 
H.  Macy  &  Co.,  which  prevented  further  sales  to  that  concern. 

Fourth.  The  history  of  Nichols  Bros.,  defendants,  in  relation  to 
the  manufacture  of  silver-plated  ware.  It  appears  that  Nichols 
Bros,  at  one  time  had  been  engaged  in  the  manufacture  of  silver- 
plated  ware  for  the  genuine  Wm.  Rogers  Mfg.  Co."  and  for 
other  concerns;  that  their  desire  to  continue  this  manufacture,  in- 
duced them  to  organize  the  defendant  corporation,  and  to  name  it 
"Wm.  G.  Rogers  Company";  that  the  capital,  plant,  manufacturing^ 
facilities,  knowledge,  skill,  and  experience  in  the  business  were  fur- 
nished by  Nichols  Bros. ;  that  the  management  and  conduct  of  the 
business  is  substantially  in  their  hands,  and  that  they  own  nearly 
nine-tenths  of  the  company's  stock. 

Fifth.  The  corporate  title  of  the  defendant  corporation,  the 
"Wm.  G.  .  Rogers  Company/'  closely  resembles  the  ''Wm.  Rogers 
Mfg.  Co.";  the  trade-mark  "Wm.  G.  Rogers"  closely  resembles  the 
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trade-mark  ''Wm.  Rogers  Mfg.  Co";  and  the  sunilarity  is  so  great 
as  to  deceive  the  ordinary  purchaser. 

From  this  statement  of  facts  and  circumstances,  the  inference^ 
to  my  mind,  is  irresistible  that  the  defendants  have  adopted  the 
corporate  name  "Wm.  G.  Rogers  Company"  and  have  placed  the 
mark  "Wm.  G.  Rogers"  upon  the  [^ated  silverware  manufactured 
and  sold  by  the  defendant  company  for  the  purpose  of  deceiving 
the  public,  and  in  order  to  compete  in  an  unfair  and  illegal  manner 
with  the  Wm.  Rogers  Manufacturing  Company,  of  which  the  com- 
plainant is  the  successor.  Following  the  rule  laid  down  by  Judge 
Shipman  in  the  recent  case  of  International  Silver  Co.  v.  Simeon  L. 
&  George  H.  Rogers  Co.  (C.  C.)  no  Fed.  955, — a  very  similar  case, 
involving  the  same  trade-mark,— I  will  not,  on  motion  for  pre- 
liminary injunction,  enjoin  the  corporation  from  any  use  of  its 
corporate  name,  but  an  injunction  may  issue  restraining  the  de- 
fendants from  making,  marking,  selling,  or  in  any  manner  dispos- 
ing of  silver-plated  ware  stamped  with  the  mark  "Wm.  G.  Rogers," 
or  any  other  mark  of  which  the  vrords  "Wm.  Rogers"  are  a  char- 
acteristic part.  . 

Motion  for  a  preliminary  injunction  granted  m  accordance  vritb 
this  opinion. 


THB  BAHGB  NO.  127. 
(DiBtrlct  Court  D.  BUoOe  Island.  Febmary  1901.) 
NalOBt. 

L  BAIiTAOR— Al.I.OWANCa. 

A  tug  towed  a  barge  lying  at  a  pier  out  Into  the  river  to  save  taw 
from  danger  from  burning  coal  pockcta.  Ttae  barge's  cargo  was  In  no 
danger,  and  ttae  Impending  damage  wovAH  probably  not  have  ^ceeded 
fSiOOft  miere  waa  evidence  Out  the  barge  eonid  have  been  saved  benn- 
loH,  without  ttae  tog's  Intwference.  though  the  tng'a  services  were  ren- 
draed  promptly,  and  when  good  judgment  warranted  them.  They  ln< 
Tolved  no  peril  or  anfferlng  to  the  tug's  crew,  and,  while  it  was  stated 
that  the  tug's  side  was  blistered,  yet  the  location  dt  the  fire,  the  pro- 
teetloD  afforded  the  tug  by  the  intervening  barge,  and  a  failure  to  prove 
pecuniary  damage,  made  serious  injury  Imiwobahle.  Held,  that  $30O 
salvage,  apiiortlcned  $150  to  the  tug,  $60  to  her  master,  and  the  balance 
to  the  crew  in  proportion  to  their  wages,  was  proper.^ 
ft.  Sahe — C08T8— Excessive  Boyji — Epfpxt. 

On  a  libel  for  salvage  the  requirement  of  an  cxeesstve  hond  from 
claim  ant  shnuld  not  be  permitted  to  relieve  him  from  costs  where  th» 
mmonnt  appeared  to  have  been  agreed  os.  and  the  claimant  had  bad  an 
opp«ntanlty  to  apply  to  the  Judge  tor  a  reducti(»i. 

In  Admiralty. 

Carpenter  &  Park  and  Comstock  &  Gardner,  for  libelants. 
Carver  &  Blodgett,  for  claimant. 

BROWN,  District  Judge.  This  libel  is  for  salvage  services  ren- 
dered by  the  steam  tug  George  S.  Tice,  her  master  and  crew,  to 

t  Salvage  awards  la  federal  court!,  h*  note  to  The  Lamington.  80  a  Q  A. 
380. 
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the  Steel  whaleback  Barge  127,  in  removing  her  from  proximity 
to  burning  coal  pockets  on  the  Wilkesbarre  pier,  in  the  IVovidence 
river,  and  anchoring  her  in  the  stream.  Fire  broke  out  in  the  coal 
pockets  on  the  pier  at  about  5  40  a.  m.,  December  18,  1900.  Barge 
No.  127  was  lying  at  the  Wilkesbarre  pier  on  the  northerly  side, 
heading  eastward.  Behind  her  was  the  barge  Felix.  The  George 
S.  Tice  was  bound  up  the  river  with  a  bar^e  in  tow,  and  was,  nearly 
abreast  of  the  pier  when  the  fire  was  discovered.  The  barge  in 
tow  was  anchored,  and  the  Tice  went  to  the  assistance  of  the  barges 
at  the  pier.  The  Tice  first  towed  the  Felix,  which  was  most  ex- 
posed, into  the  stream,  and  then  Barge  127.  Upon  all  the  evidence 
I  am  of  the  opinion  that  the  peril  to  which  the  Barge  127  was  ex- 
posed when  the  Tice  made  fast  to  her  was  merely  to  damage  which 
would  not  have  exceeded  the  sum  of  $S>ooo  had  she  remained  at  the 
pier.  Her  cargo  was  in  no  danger.  Furthermore,  there  is  evidence 
both  from  those  on  the  barge  and  from  the  agent  of  the  Wilkes- 
barre pier,  to  which  I  must  give  weight,  that,  without  the  assist- 
ance of  the  tug,  the  barge  could  have  been  moved^  before  the  fire 
could  have  reached  her,  to  the  easterly  end  of  the  pier,  and  breasted 
out;  so  that  it  is  highly  probable  that  the  actual  damage  would 
have  been  slight.  I  am  not  satisfied  that  the  libelants  have  sus- 
tained the  allegation  of  the  libel  that,  without  the  services  of  the 
George  S.  Tice,  the  barge  would  have  received  serious  damage. 
Nevertheless,  the  services  were  rendered  promptly,  and  when  it  was 
apparently  good  judgment  to  remove  the  barge  to  the  stream.  I 
do  not  find  that  the  services  rendered  the  Barge  127  involved  any 
peril  or  suffering  to  the  crew  of  the  Tice,  nor  do  I  think  that  the 
Tice  was  seriously  exposed  to  injury.  Her  entire  length  was  pro- 
tected by  the  steel  barge,  some  36  feet  in  beam,  which  was  between 
the  tug  and  the  fire.  Furthermore,  the  fire  was  at  some  distance 
from  the  edge  of  the  pier  and  at  a  considerable  height  above  the 
pier.  If  the  libelants  desired  to  rely  upon  any  actual  damage  to 
the  tug,  this  should  have  been  proved  in  a  definite  form.  The  fail- 
ure to  prove  the  pecuniary  amount  of  the  damage  to  the  tug,  to- 
gether with  the  fact  that  the  tug  had  previously  been  working  upon 
the  Felix,  which  was  much  more  seriously  exposed  to  the  fire,  ren- 
ders it  impossible  to  attach  much  significance  to  the  general  state- 
ment that  the  tug  was  blistered  on  her  starboard  side.  It  seems 
improbable  that  she  could  have  been  blistered  seriously  while  un- 
der the  side  of  the  barge.  I  am  of  the  opinion  that  a  fair  compen- 
sation for  the  services  is  the  sum  of  $300, — $150  to  the  tug,  $60 
to  the  master,  and  the  balance  to  be  apportioned  among  the  crew 
according  to  their  wages. 

It  was  suggested  at  the  hearing  that  no  costs  should  be  allowed, 
for  the  reason  that  an  excessive  bond  had  been  required;  but,  as 
the  amount  seems  to  have  been  agreed  upon,  and  as  the  claimant 
was  at  liberty  to  apply  to  the  judge,  who  was  then  present,  for  a 
reduction,  I  do  not  think  that  this  should  affect  the  costs  of  the 
case. 

A  further  suggestion  was  made  at  the  hearing  that  the  claimant 
had  offered  in  satisfaction  a  sum  larger  than  that  now  found  to 
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be  due  by  the  court.  This  fact  was  not  admitted  by  counsel  for  the 
libelants,  and  the  claimant  was  not  ready  with  proof  thereon.  Leave 
is  given  to  the  parties  to  present  ftuther  evuience  as  to  a  tender, 
affecting  the  question  of  costs. 


AooonHTnra — Bill— Sufs-icibnct.  v 

A  bill  which  alleges  the  placing  of  a  certain  amoont  of  money  Id  the 
.handa  of  defendants  as  a  commtttee  for  the  purchase  of  certain  prop- 
t7,  bnt  does  not  allege  what  they  have  done  with  the  money,  nor  that 
they  bave  acquhred  anything  with  It  but  the  title  to  the  property  which 
they  were  to  acquire,  nor  that  they  have  received  anything  from  th* 
property,  la  Insnttlclent  as  a  blU  for  an  accounting,  thongh  It  aUegM 
that  the  defendants  have  refused  to  account  tm  such  money. 

In  Equity. 

George  M.  Hough,  for  plaintiff, 
Roger  Foster,  for  defendants. 

WHEELER,  District  Judge.  The  bill  well  enough  alleges  the 
placing  of  $3,9x9.33  at  each  of  two  diff«-ent  times  into  the  hands 
of  the  defendants,  as  a  committee  of  mortgage  note  holders,  for  the 
purchase  of  the  property,  and  alleges  no  more  as  to  what  was  done 
with  it.  Nothing  is  alleged  but  that  they  have  done  exactly  what 
they  were  to  do  with  the  money;  nor  is  there  any  allegation  that 
they  have  acquired  anything  with  the  money  but  the  title  to  the 
property  which  they  were  to  acquire ;  nor  that  they  have  received 
anything  from  the  property.  The  bill  does  allege  that  they  have 
refused  to  render  any  account  of  the  moneys,  but  this  does  not 
supply  the  want  of  showing  that  there  is  anything  yet  to  be  ac- 
counted for.  The  refusal  was  merely  of  information,  for  rendering 
which  alone  a  bill  of  complaint  does  not  lie.  In  this  respect  the  biU 
lacks  equity. 

Demurrer  sustained. 
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I.  CoinTT    Ahehdueht  of  Dborbb  op  Fobbombubb  —  Uaithbr  op  SBLLma 
Pbofbrtt. 

A  decree  of  foredosim  la  not  final,  so  fiir  as  relates  to  the  provtilona 
tteretn  for  Its  own  enforcement,  directing  the  manner  In  wUcb  the 
mortgaged  property  shall  be  sold,  ete.;  and  In  sudi  respects  It  may  be 
amended  at  any  subsequent  term, 
t  BiiLBOADS— Foreclosure  op  Mortoaob — jDatsoicrioK  ot  Coubt. 

A  supplemental  decree  entered  by  a  court  of  equity  In  a  suit  to  fore- 
dose  a  nKH*tgage  on  niflroad  property,  finding  that  the  nad  could  not 
be  sold  as  an  entirety,  as  ordered  In  the  tormer  decres^  owing  to  the 
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(Circuit  Court,  8.  D.  New  York.   December  1901.) 


FBO£rr  V.  McLEOD  et  aL 
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fact  ttiat  It  wai  nopTofitnble  and  coald  not  be  operated  qo  as  even  to 
pay  expenses,  and  that  the  receiver  had  operated  It  at  a  loss,  thereby 
creating  an  indebtednesa,  and  directing  blm  to  suspend  Its  operation, 
tear  op  the  track,  and  sell  the  same,  together  with  the  eqnipm^it,  for 
the  best  prices  obtainable,  is  one  which  It  was  within  the  Jurledictloa 
ot  tbe  court  to  make,  and,  even  if  erroneona  and  unwarranted,  l>  TalM 
and  binding  nntll  reversed  by  a  court  of  comp^ent  Jnrlsdletlon. 
t.  Federal  and  State  Courts  —  Conflict  or  Jdrisdiotton  —  Intervebehob 
BT  State  Court  With  Execution  of  Frdbral  Decree. 

A  state  court  has  no  power  to  interfere  with  the  execution  of  a  decree 
of  a  federal  court  ordering  Ita  receiver  to  suspend  the  operation  of  a 
railroad  over  which  it  has  acquired  jurisdiction  in  foreclosure  proceed- 
ings, and  to  take  np  the  track  and  sell  tbe  materials,  by  granting  a  writ 
of  mandamus  to  compel  th9  receiver  of  the  federal  court  to  operate  the 
road,  or  by  issntng  an  InJunctlDn  reBtrainlng  him  from  taking  up  tlia 
track.i 

i,  Sue— Sum  AOAiKST  Federal  Receiver. 

Section  8  of  Act  Aug.  18,  1888  (25  SUt  436),  providing  that  "every  re- 
ceiver of  any  property  appointed  by  any  court  of  the  United  States  may 
be  sued  In  respect  of  any  act  or  transaction  of  hla  in  carrying  on  tbe 
business  connected  with  such  property  without  the  previous  leave  of 
the  court,"  does  not  authorize  a  state  court  to  entertain  an  action  against 
a  federal  receiver  to  prevent  blm  from  carrying  out  the  ordm  of  the 
court  of  which  he  Is  an  officer.* 

4.  (^NTBMPT— IKTEEFERENOB  WITH  EnFORCBHSHT  OF  DECRBC  —  SuiT  AOAIBST 

Receiver. 

A  federal  court  In  a  snlt  to  foreclose  a  railroad  mortgage.  In  wblcta  It 
acquired  jurisdiction  over  tbe  property,  and  operated  tbe  road  for  a  con- 
siderable time  by  Its  receiver,  after  entry  of  a  decree  of  foreclosure  or- 
dered the  receiver  to  cease  operating  the  road,  and  to  take  np  the  rails 
and  sell  the  same,  with  the  other  equipment  A  number  of  persona, 
under  the  advice  of  the  district  attorney  of  one  of  the  conntles  of  the 
state,  and  joined  by  such  county,  brought  actlona  In  a  state  court 
against  tbe  receiver  to  prevent  him  from  executing  such  ordw.  Writ* 
were  issued  tberdn  and  served  on  the  receiver,  eii]<4iilng  blm  from  re- 
moving tbe  rails,  and  commanding  him  to  operate  tbe  road.  After  secF- 
Ing  such  writs,  the  sheriff  of  the  county,  without  any  further  process, 
but  under  advice  of  the  district  attorney,  forcibly  Interfered  with  the 
work  of  tbe  receiver,  and  took  his  servants  engaged  in  such  work  into 
custody.  Held,  that  all  such  persons  were  guilty  of  contempt  of  the 
federal  court  which,  In  the  case  of  the  district  attorney,  who  advised 
the  proceedings,  and  the  sheriff,  who  was  an  officer  charged  with  the 
enforcement  of  the  law,  was  most  flagrant  and  without  mitigation. 

4.  BaMF— PROCEEDIKOa  FOR  PUNIPHMKNT — I>KFKNSE8. 

Advice  of  connsel  is  no  defense  to  a  proceeding  for  contempt  of  court, 
altbongb  where  the  person  cbanged  wlUi  tbe  contempt  la  a  layman,  and 
not  an  oflBcer  charged  wltta  the  enforcraaent  of  the  law.  It  may  be  con- 
sidered In  mitigation. 

In  Equity.  Suit  for  foreclosure  of  railroad  mortgage.  Proceed- 
ing on  petition  of  the  receiver  against  sundry  persons  for  contempt. 

Horace  S.  Oakley,  for  petitioner. 


H.  Hi  Hayden,  for  respondents  R.  D.  Pike,  John  A.  Jacobs,  and 
L.  H.  Lien. 

H.  B.  Walmsley,  for  respondents  M.  A.  Sprague/W.  H.  Lemke, 
Carl  Hirsch,  D.  M.  Maxcy,  and  A.  W.  McLeod. 

1  Conflicting  jurisdiction  of  federal  and  state  courts,  sea  note  to  IfOal% 
vUla  q:rust  Co.  v.  City  of  GbiclnnaU.  22  C.  C.  A.  SSG, 
sA-ctlons  br  and  against  rectfvets,  am  note  to. Plow  Worka  t*  Vlnkt*  M 

c.Ci.A,  4a. 


BOTAL  TBOBT  CO.  T.  WASBBUAH,  B.  *  X.  B.  BY.  00.  638 


Before  JENKINS,  Circuit  Judge,  and  BUNN.  District  Judge. 

JENKINS,  Circuit  Judge  (orally).  The  facts  in  the  matter  pre- 
sented to  the  court  are  not  greatly  involved,  and  are  substantially 
imcontradicted.  The  Washburn,  Bayfield  &  Iron  River  Railway 
Company  was  incorporated  in  1895,  under  the  general  laws  of  the 
state  of  Wisconsin,  to  construct  a  railroad  from  Iron  River  to  Wash- 
bum,  in  the  county  of  Bayfield.  This  road  ran  through  timber  land, 
and  manifestly,  from  the  evidence  here,  it  depended  for  its  profita- 
ble operation  upon  the  timber  to  be  gotten  out  of  that  country. 
Spur  lines  or  branches  were  constructed  from  the  main  line  into 
the  woods,  and  used  for  the  purpose  of  hauling  timber.  On  or  be- 
fore the  1st  of  January,  1898,  the  railroad  company  issued  its  trust 
deed  to  the  complainant,  to  secure  its  bonds  to  the  amount  of  $535,- 
000,  payable  in  20  years,  of  which  amount  of  bonds  $237,000  were 
issued,  put  upon  the  market,  and  disposed  of.  The  county  of  Bay- 
field sUso  issued  its  bonds,  and  delivered  them  to  the  company,  to 
aid  in  the  construction  and  operation  of  the  road.  These  bonds  of 
the  railway  company  were  issued  on  the  ist  of  January,  i8p8,  and 
default  was  made  in  the  payment  of  the  first  instalbnent  of  mterest 
accruing  thereon,  July  i,  1898.  In  December,  1898,  by  reason  of 
such  default,  and  for  the  purpose  of  foreclosing  the  mortgage  upon 
the  road,  the  trustee  in  the  trust  deed  filed  its  bill  in  this  court  for 
the  foreclosure  of  the  trust  deed.  A  receiver  was  thereupon  ap- 
pointed, by  the  consent  of  all  of  the  parties  to  the  suit,  to  take  pos- 
susion  for  the  court  of  this  road,  and  to  operate  it  in  the  interest 
of  all  parties  concerned.  The  receiver  and  his  successors  in  office 
have  so  operated  that  road  from  that  date  until  nearly  the  present 
time. — a  period  of  a  little  less  than  three  years.  During  that  period 
the  court  found  it  necessary,  for  the  protection  of  the  road  and  for 
the  interest  of  the  parties,  to  cause  to  be  issued  receiver's  notes  and 
receiver's  certificates.  It  would  seem  that,  aside  from  the  debt 
which  the  road  was  under  to  the  trustee  and  bondholders,  it  must 
have  had  quite  a  large  floating  debt  at  the  time  of  this  foreclosure, 
for  receiver's  certificates  and  notes  were  issued  to  the  amount  of 
over  $220,000  for  oblig^ions  incurred  by  the  receiver  in  the  man- 
agement and  operation  of  the  road  during  the  time  mentioned,  and 
for  preferred  claims  against  the  road.  It  would  also  seem  that  the 
country  between  the  termini  of  this  road  had  been  largely,  if  not 
wholly,  denuded  of  its  timber,  and  that  the  road  was  operated  at 
great  loss,  and  that  it  has  resulted  that  the  bondholders,  interested 
to  the  amount  of  over  a  quarter  of  a  million  of  dollars,  have  aban- 
doned all  hope  of  recei^ng  anything  upon  their  debt,  and  that  the 
road,  in  possession  of  this  court,  must  be  disposed  of  by  the  court 
merely  in  the  hope  to  recover,  if  possible,  the  whole  or  a  part  of  the 
obligations  whidi  the  court,  through  its  receiver,  had  incurred  in 
the  maintenance  and  operation  of  the  road.  On  July  23d  a  decree 
of  foreclosure  was  passed;  the  total  obligations  of  the  road  at  that 
time,  including  receiver's  certificates,  being  $546,857.  The  decree 
provided  for  the  sale  of  the  road  at  an  upset  price  of  $225,600,  which 
was  then  the  amount  supposed  to  be  due  for  the  receiver's  obUga- 
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tions,  as  determined  by  the  amended  decree  of  July  23d,  u  I  recall 
it  On  October  12th,  at  a  subsequent  term  of  the  court,  an  amend- 
ment to  the  decree  was  entered,  which  recites  that  the  court  ex- 
pressly finds  that  it  is  impossible  to  sell  the  property  "of  the  rail- 
road company  as  an  entirety,  as  was  adjudged  by  the  original  de- 
cree; that  the  road  has  been  constantly  insolvent,  and  a  losing 
venture  from  its  inception;  that*  although  every  possible  effort 
had  been  made  to  operate  the  road  economically  and  advantageously* 
it  had  been  found  impossible  to  operate  the  same  ior  any  lengUi 
of  time  so  as  to  even  pay  operating  expenses,  and  that  there  was 
a  deficit  arising  therefrom;  that  there  is  no  prospect  of  any  de- 
crease in  the  losses  incident  to  the  operation  of  the  road;  that 
the  timber  along  the  main  line  of  the  road  and  its  branches  has 
been  substantially  cut  off,  depriving  the  road  of  any  value,  except 
in  the  value  of  its  rails;  that  there  are  no  funds  available  to  con- 
tinue the  further  operation  of  the  road;  that  no  one  wiU  loaa 
money  to  the  receiver  for  that  purpose ;  that  the  rails,  motive  power, 
rolling  stock,  and  equipment  are  constantly  depreciating  in  value, 
and"  that  the  longer  a  sale  is  delayed,  the  less  will  be  realized,  and 
that  there  is  no  such  public  interest  or  business  in  the  territory 
through  which  said  road  passes  as  will  support  the  railroad,  or  justify 
any  one  in  advancing  any  money  to  operate  it,  and  that,  if  the  rail- 
road property  is  held  intact,  it  will  mean  simply  absolute  loss  of  the 
ca[Mtal  therein  invested;  that  it  is  impracticable  and  injudicious  to 
attempt  to  sell  the  property  at  public  sale,  or  for  the  court  to  de- 
cree any  public  sale ;  and  that,  in  the  opinion  of  the  court,  no  such- 
sale  should  be  ordered.  Therefore  the  court  ordered  that  the  spe- 
cial master,  Mr.  Frost,  who  is  receiver,  be  directed  to  proceed  to 
take  up  the  rails  and  fastenings  of  the  road,  and  get  the  same  ready 
for  immediate  sale ;  and  he  was  authorized  and .  directed  with  all' 
reasonable  diligence  to  sell  for  cash  all  of  the  rails,  motive  power, 
rolling  stock,  equipments,  machinery,  tools,  furniture,  and  fixtures,, 
and  all  other  personal  property  of  every  kind  now  in  his  hands,  ex- 
cept the  property  theretofore  ordered  to  be  turned  over  to  the  Pike 
Lumber  Company  and  the  American  Car  &  Foundry  Company,  and 
that  it  be  sold  in  such  quantities  as  the  special  master,  according 
to  his  judgment,  may  determine,  at  public  or  private  sale,  for  tM 
best  prices  that  can  be  obtained  for  the  same,  and  return  the  money 
into  court.  Subsequently  to  that  decree,  and  on  the  13th  of  De- 
cember, the  respondents  Pike,  Spra^e,  Jacobs,  Lemke,  Hirsch, 
Maxcy,  and  also  Bayfield  county,  actmg  through  its  district  attor- 
ney, Mr.  McLeod,  filed  in  the  circuit  court  of  the  county  of  Bay- 
field a  petition  for  a  writ  of  mandamus  to  compel  the  receiver  to- 
operate  this  road,  and  substantially  to  refrain  from  carrying  out 
the  decree  of  this  court  of  October  X2th.  That  suit  was  disre- 
garded by  the  receiver,  and  subsequently  a  peremptory  writ  issued 
on  the  judgment  of  the  circuit  court  tor  the  county  of  Ba3rfieldk 
which  modified  in  some  respects  the  alternative  writ;  reciting, 
however,  as  did  the  original  petition  and  the  alternative  writ,  all  the 
proceedings  had  in  this  court  with  respect  to  the  foreclosure  of 
the  mortgage  or  trust  deed.   This  peremptory  writ  enjoined  and< 
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required  this  receiver  that  he,  without  delay,  continuously  maintain 
the  main  line  of  the  Washburn,  Bayfield  &  Iron  River  Railway 
Company ;  that  he  maintain  the  track  in  a  reasonable  condition  for 
use  in  the  operation  of  it  as  a  railroad ;  and,  in  substance,  that  he 
refrain  from  doing  that  which  the  decree  of  this  court  of  October 
I2th  required  him  to  do.  On  the  23d  of  December  a  suit  in  equity 
was  also  commenced  by  the  same  parties  in  the  same  court  against 
the  receiver,  and  an  order  of  injunction  was  obtained  ex  parte,  en- 
joining the  defendant  in  that  suit^— the  receiver  in  this  suit, — in 
effect,  from  carrying  out  the  orders  of  this  court  in  respect  to  the 
manner  of  disposition  of  this  railroad.  In  January  of  the  present 
year  the  receiver  fwoceeded  to  execute  the  decree  of  this  court, 
and,  by  his  servants,  to  take  up  the  rails,  with  a  view  of  marketing 
and  selling  them.  It  is  estimated,  I  perceive,  from  jM-oceedings 
here,  that  those  rails  at  the  present  market  price  would  bring  in  the 
market  something  like  $146,000  or  $150,000,  and  the  avails  can 
be  used  in  part  payment  of  the  receiver's  obligations.  He  was  met 
in  the  attempt  to  execute  the  decree  erf  this  court  by  the  forcible 
resistance  of  the  defendant  Lien,  who  is  the  sheriff  of  the  county 
of  Bayfield,  and  prevented  by  force  from  the  execution  of  the  de- 
cree as  directed  by  the  court.  Thereupon  this  proceeding  was  in- 
stituted by  the  receiver,  by  his  petition,  seeking  to  punish  all  these 
parties  for  contempt, — as  to  the  parties  named,  for  the  institu- 
tion of  the  suits  against  the  receiver;  and  as  to  Mr.  Lien,  the 
sheriff,  for  his  forcible  resistance  to  the  attempted  execution  of  the 
decree.  The  answers  of  the  defendants,  except  the  sheriff,  say  that 
their  only  act  was  the  institution  of  the  proceedings  in  the  court, 
and  that  in  so  doing  they  acted  on  the  advice  of  counsel,  and  be- 
lieved they  were  right;  counsel  advising  them  that  this  decree  of 
October  I2th  was  absolutely  void.  The  sheriff  says  that,  in  thus 
forcibly  resisting  the  officer  of  tins  court  in  the  execution  of  the 
decree  of  this  court,  he  acted  upon  the  advice  of  the  district  attor- 
ney, Mr.  McLeod,  who  is  one  of  the  respondents  here,  and  that  he 
prevented  the  receiver  frcwn  so  acting  under  and  by  virtue — ^this  is 
the  justification  for  his  conduct — of  the  said  peremptory  writ  of 
mandamus,  and  the  said  injunction  so  in  his  hands  for  service, 
and  by  virtue  of  the  further  fact  that  they  were  committing  in 
his  presence  a  crime  against  the  state  of  Wisconsin  and  its  laws, 
and  contrary  to  the  provisions  of  section  4386  of  the  Revised  Stat- 
utes of  Wisconsin.  It  is  further  asserted  by  the  parties  that  the 
decree  of  October  12th  was  absolutely  void:  First,  because  it  was 
made  and  entered  at  a  term  subsequent  to  that  at  which  the  orig- 
inal decree  was  entered,  and  the  court  was  without  power ;  secondly, 
that  the  abandonment  of  the  operation  of  the  road  operated  to  turn 
this  property — the  rails  and  ties  and  the  rolling  stock — over  to  the 
state  of  Wisconsin,  the  road  being  a  public  highway. 

As  to  the  first  objection,— that  this  decree  was  entered  at  a  sub- 
sequent term,  and  was  without  anthorit^» — assuming  that  any  one 
but  the  parties  to  the  suit  and  their  tHivies  may  raise  the  objection, 
the  court  is  of  opinion  that  the  objection  is  not  well  founded.  A 
decree  of  foreclosure  is,  in  a  sense,  a  final  decree,  adjudging  the 
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rights  of  the  parties  as  between  themselves,  but  a  decree  of  fore* 
closure  is  something  more  than  that.  It  is  not  only  a  decree  adjudge 
ing  those  rights,  but  is  also  a  sort  of  equitable  exeoition,  provid- 
ing the  manner  in  which  the  decree  shall  be  enforced,  and  for  the 
assertion  of  the  rights  declared ;  and  the  provisions  of  a  foreclosure 
decree  with  respect  to  the  manner  and  the  terms  of  the  sale  are 
part  of  the  terms  of  the  execution  of  the  decree,  and  not  of  the 
decree,  so  far  as  adjudging  the  rights  of  the  parties.  There  is  no 
vested  right  in  the  party  to  a  suit  to  have  execution  of  the  decree 
for  the  enforcement  of  his  right  performed  in  any  particular  man- 
ner. It  is  within  the  province  of  a  court  of  equity  to  determine 
how  and  in  what  manner  its  decree  adjudging  the  rights  shall  be 
carried  out  so  as  to  render  restitution.  It  is  always  within  the  prov- 
ince of  the  court  of  equity  at  any  term  of  the  court  to  modify  the 
terms  of  a  decree  so  as  justly  and  equitably  to  enforce  its  judgment, 
and  render  to  the  parties  that  to  which  they  are  entitled. 

An  interesting  and  important  question  is  suggested  by  the  proi>- 
osition  that,  upon  the  abandotunent  of  operation  of  a  railroad,  the 
property — ^the  rails,  the  rolling  stock,  engines,  and  ^ui(»nent — of 
the  road  passed  to  the  state,  upon  the  theory  that  it  is  a  public 
highway.  In  support  of  that  doctrine, — which  at  first  blush  seems 
startling  and  novel,  because  the  state  of  Wisconsin  has  authorized 
railroad  companies  to  mortgage  their  property  and  to  issue  their 
bonds,  and  for  the  foreclosure  of  all  such  mortgages, ,  and  for  re- 
organization of  the  road  by  the  owners  of  the  bonds, — they  insist 
that  the  doctrine  is  maintained  by  a  decision  of  the  supreme  court 
of  Pennsylvania,  rendered  by  no  less  a  distinguished  jurist  than 
Judge  Black.  Railroad  Co.  v.  Casey,  26  Pa.  287.  If  that  decision 
is  fully  applicable  here,  it  certainly  is  entitled  to  great  weight  as 
the  expression  of  a  distinguished  jurist,  although  it  is  proper  to 
say  that  the  decision  was  by  a  divided  court,  of  three  to  two ;  one 
of  the  dissentients  being  a  no  less  distinguished  jurist  than  Judge 
Woodward.  But  there  the  road  had,  under  the  act,  for  one  of 
its  termini,  the  city  of  Erie,  and  it  wa3  sought  in  a  way  to  pass  by 
the  city  of  Erie,  and  make  the  road  a  connecting  link  with  a  road 
to  the  West ;  and  the  legislature  repealed  its  charter,  and  appoint- 
ed an  agent  to  take  possession  of  the  property  and  operate  it  as  a 
public  highway;  and  an  injunction  was  sought,  which  injunction  was 
denied;  and  finally  an  act  of  the  legislature  was  passed  restoring 
the  railroad  company  to  its  former  rights,  under  certain  conditions ; 
and  the  bill  was  still  prosecuted,  after  the  complainant  had  been 
put  into  possession  under  the  act  of  the  legislature,  for  the  profits 
arising  from  the  operation  of  the  road  by  the  i^nt  of  the  state, 
and  that  right  was  denied  by  the  court.  There  are  some  expres- 
sions by  Mr.  Justice  Black  in  that  opinion  which  are,  as  were  most 
of  his  opinions,  couched  in  strong  and  vigorous  language,  and  which 
seem,  in  a  measure,  to  support  the  contention  of  counsel.  There 
are,  however,  other  decisions,  which  have  more  or  less  bearing 
upon  the  proposition,  to  the  effect  that  the  courts  would  not  under- 
take to  compel  a  railroad  company  to  operate  a  railroad  at  a  loss 
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(Com.  V.  Railroad  Co.,  12  Gray,  180,  and  Ohio  &  M,  R.  Co.  v.  Peo- 
ple, 120  III.  200-208,  II  N.  E.  347),  and  one  from  the  supreme  court 
of  Kansas  (Kansas  v.  Dodge  City,  M.  &  T.  R.  Co.,  53  Kan.  329-336, 
36  Pac.  755,  24  L.  R.  A.  564)  which  maintains  the  right,  where 
a  railway  company  was  insolvent  and  had  disposed  of  its  road,  the 
operation  of  which  had  been  abandoned,  of  the  purchasers  to  take 
up  the  rails.  I  do  not  find  it  necessary,  nor  is  it  possible  for  me 
within  the  time  that  has  been  permitted  me  in  this  discussion,  to 
come  to  a  fixed  conclusion  upon  that  important  and  interesting 
question.  There  is  somewhat  of  a  conflict  between  the  authorities, 
and  it  is  a  question  of  importance.  It  is  not  needful  to  here  de- 
termine the  question.  This  road  was  in  the  possession  and  custody 
of  this  court.  The  res  was  here, — here  with  the  court  for  its  man- 
agement and  operation  and  sale.  The  jurisdiction  of  this  court 
was  complete  over  this  road.  It  had  jurisdiction  to  determine  when 
it  should  be  sold,  and  how  it  should  be  sold ;  and  if  it  was  improper 
for  the  court  to  order  the  rails  to  be  taken  up  and  sold;  if  its  de- 
cree was  improvident,  and  failed  to  recognize  the  supposed  right 
of  the  state  and  the  public  in  the  road;  if  it  was  the  duty  of  the 
court,  under  the  circumstances,  to  keep  those  rails  there,  notwith- 
standing the  road  could  not  be  sold,  and  that  no  one  would  purchase 
it  for  the  purpose  of  operation, — still,  as  the  late  Chief  Justice  Ryan 
once  observed,  if  it  was  an  error,  the  court  had  jurisdiction  to  com- 
mit the  error.  That  decree  was  valid  and  binding  until  it  was 
reversed  by  a  court  of  competent  jurisdiction.  So  that,  as  the  court 
views  this  case,  it  stands  in  the  position  of  a  decree  of  this  court, 
valid,  authorized,  which  should  be  respected  and  obeyed  by  all  who 
are  bound  by  it  and  by  all  who  have  knowledge  of  it. 

It  is  to  my  mind — and  I  regret  to  be  compelled  to  refer  to  the 
subject — a  matter  of  astonishment  that  the  distinguished  jurist  who 
presides  over  the  circuit  court  for  the  county  of  Bayfield  could  by 
any  possibility  have  issued  such  a  judgment  and  writ  and  order  of 
injunction  as  are  here  presented.  I  cannot  but  believe  that  he 
was  either  deceived  in  the  issuance  of  the  writ  and  order,  or  labored 
under  gross  misapprehension  of  his  duty.  If  there  is  one  principle 
of  the  law  which  should  be  known  to  all  lawyers,  which  is  absolutely 
essential  to  the  preservation  of  order  in  society,  and  to  the  en- 
forcement of  .the  rights  of  parties,  it  is  that  the  final  decree  of  a 
court  having  jurisdiction  shall  not  be  interfered  with  by  any  other 
court.  These  parties  saw  fit  to  invoke  the  supposed  aid  of  that 
court.  With  the  exception  of  Mr.  McLeod,  they  were  all  laymen. 
They  claimed  to  be  interested,  as  taxpayers  of  Bayfield  county, 
and  as  merchants,  in  having  that  road  maintained.  I  do  not  know 
if  they  supposed  they  had  a  right  to  have  the  railroad  company 
or  its  bondholders  or  its  receiver  operate  the  road  at  a  loss  for  their 
hLnefit;  but,  whatever  their  motive,  the  saw  fit  to  invoke  the  sup- 
posed aid  of  that  court,  and  to  obstruct  and  hinder  and  resist  the 
receiver  in  the  execution  of  the  decree  of  this  court.  It  is  said 
that  they  had  a  right  to  sue  the  receiver  in  that  court,  and  they 
base  their  right  upon  section  3  of  the  act  of  congress  of  Augfust 
13,  1888  (25  Stat.  436),  which  is: 
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"That  every  receiver  of  any  property  appointed  by  any  court  of  tlie 
United  States  may  be  sued  In  respect  of  any  act  or  tranBactlon  of  bis  to 
carrying  on  the  business  connected  with  such  property,  without  tlie  previous 
leave  of  the  court  In  which  such  receiver  was  appointed;  but  such  suit 
fibaU  be  subject  to  tbe  genersl  equity  JorlsdlcttoD  of  tbe  court  In  whtcfa 
such  receiver  was  appointed,  so  far  as  tbe  same  shall  be  necessary  to  the 
ends  of  Justice." 

As  I  remarked  during  the  argument,  the  history  of  that  provision 
is  well  known.  Before  that  act  the  receiver  of  a  railroad,  standing 
in  the  shoes  of  the  railroad  corporation,  operating  the  road,  in- 
curring indebtedness,  incurring  obligations  with  respect  to  the  car- 
riage of  property  and  persons,  and  subject  to  liability  for  accidents 
upon  the  road,  could  not  be  sued,  except  by  leave  of  the  court, 
even  in  the  court  which  appointed  him.  The  consequence  wa6 
that,  with  respect  to  a  road  running  through  a  great  extent  of  coun- 
try, persons  having  lawful  and  just  claims  against  the  receiver, 
either  for  property  sold  him,  or  for  wrongs  suffered  through  the 
operation  of  the  road,  were  obliged  to  go  to  a  great  distance,  and 
to  resort  to  the  court  having  jurisdiction  of  the  matter.  That  was 
found  to  be  burdensome  to  litigants,  and  so  it  .was  provided  that, 
with  respect  to  such  claims  (for  you  will  observe  the  language  of  the 
act,  "may  be  sued  in  respect  of  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  such  property"),  he  may  be 
sued  in  any  court  of  any  jurisdiction  which  could  properly  assume 
jurisdiction  under  any  circumstances,  and  have  his  right  determined. 
The  execution  of  that  judgment  was  not  according  to  the  ordinary 
forms  of  execution  of  judgments  rendered  by  such  court,  but  that 
judgment  must  be  brought  into  the  court  of  original  jurisdiction, 
and  satisfied  by  that  court  out  of  the  funds  in  the  possession  of 
that  court;  courts  of  original  jurisdiction  recognizing,  by  comity, 
the  action  of  other  courts  in  adjudging  the  claims.  But  the  statute 
most  certainly  has  no  reference  to  a  suit  brought  to  direct  the  re- 
ceiver or  special  master  to  disobey  the  decree  of  the  court  which 
specifically  directed  him  to  do  certain  things.  It  most  certainly 
was  not  desig^ned  to  permit  a  state  court  to  render  nugatory  the 
decree  of  tlie  federal  court  having. jurisdiction,  by  enjoining  the  offi- 
cer of  the  federal  court  from  executing  the  decree  of  the  court 
under  whom  he  was  acting ;  for  that  is  simply  to  bring  about  anar- 
chy, and  to  render  the  administration  of  justice  a  travesty.  I  can- 
not but  think,  therefore,  that  the  action  of  these  parties  in  institut- 
ing these  proceedings  was  a  resistance  to  the  decree  of  the  court. 
They  knew  of  it.  They  set  the  entire  proceedings  forth  in  their 
petition  for  this  writ.  They  say  to  this  circuit  court  of  Bayfield 


"The  circuit  court  of  the  United  States  for  the  Western  district  of  Wis- 
consin has  decreed  thus  and  bo.  We  Insist  the  decree  Is  void,  and  we  aalc 
you  to  prevent  and  enjoin  the  officers  of  the  federal  court  from  carrying 
out  tbe  Instructions  of  the  federal  court,  and  tbe  decree  of  that  court-" 

But  they  say  that  they  were  advised  that  this  decree  was  void, — 
advised  by  their  counsel,  one  of  whom  verified  this  petition  to  thait 
court.  This  is  no  justification,  although  it  may  be  matter  of  mitiga- 
tion. The  advice  of  counsel  to  a  party  that  he  may  commit  a  crime 
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IS  no  sort  of  defense.  The  advice  of  counsel  that  a  pEuty  may  set 
himself  up  in  judgment  against  the  decree  of  the  court  is  no  justifi- 
cation for  resisting  and  violating  the  decree  of  that  court.  That 
could  not  be  tolerated,  because  then  no  decree  of  court  could  be 
enforced. 

The  action  of  the  other  two  respondents,  the  sheriff  and  Mr. 
McLeod,  stands  upon  different  footug.  The  sheriS  made  actual, 
{oFcible  resistance  to  the  execution  of  this  decree.  He  seeks  to 
justify  his  conduct,  but  he  seems  somewhat  doubtful  upon  what 
ground  to  justify  it,  for  he  first  pleads  justification  under  the  per- 
emptory writ  of  mandamus;  secondly,  under  an  order  of  injunc- 
tion that  was  in  his  hands  for  service ;  and,  thirdly,  under  a  statute 
of  the  state  of  Wisconsin  which  forbids  a  person  from  taking  up  a 
spike  or  rail  or  in  any  way  injuring  any  railroad.  As  to  his  first 
excuse,  he  had  no  more  to  do  with  that  peremptory  writ  of  man- 
damus, as  it  was  called,  than  a  child,  and  it  was  a  matter  with 
which  he  was  not  concerned.  He  had  no  more  to  do  with  that 
order  of  injunction,  except  to  serve  it  upon  the  parties,  than  a  child. 
He  had  no  right  to  set  himself  up  as  Judge  and  executioner.  He 
had  no  right  to  determine  whether  these  parties  were  violating 
the  orders  of  the  circuit  court  of  Bayfield  county.  He  had  ao  writ 
from  any  court  commanding  him  to  interfere  with  the  execution 
of  the  decree  of  this  court.  This  writ — ^this  order  of  injunction- — 
ran  to  this  receiver.  If  he  violated  the  lawful  order  of  the  circuit 
court  of  Bayfield  county,  he  was  responsible  to  that  court,  and  the 
sheriff  had  no  right  of  interference.  Nor  does  the  statute  invoked 
have  any  reference  to  any  such  case  as  the  present.  It  seeks  to 
punish  one  who  for  a  wicked  purpose  should  interfere  with  the 
operation  of  a  railway,  and  make  possible  the  destruction  of  life 
or  property,  by  maliciously  taking  up  a  spike  or  rail,  seeking  to 
destroy  lifp  or  property.  It  had  no  reference  to  the  act  of  an  owner, 
or  one  lawfully  taking  up  a  rail.  The  conduct  of  the  sheriff  is 
writhout  justification  or  mitigation,  except  that  he  says  he  acted 
upon  the  advice  of  Mr.  McLeod ;  and  that,  as  I  have  said  with  ref~ 
erence  to  the  other  respondents,  is  no  justiii  cation.  Whether  in  his 
case  it  may  be  considered  even  in  mitigation  is  to  my  mind  extremely 
doubtful.  Here  was  an  ofiUcer  of  the  law,  bound  to  respect  and  to 
execute  the  law, — abound  to  confine  himself  to  the  legitimate  exercise 
of  his  powere, — undertaking,  without  writ  and  without  warrant,  to 
obstruct  and  resist  the  process  of  the  law  issued  from  this  court ;  of 
his  own  motion,  except  as  he  acted  under  the  advice  of  the  district 
attorney,  surrounding  himself  with  a  posse  of  deputy  sheriffs  to 
prevent  the  execution  of  the  decree  of  this  court.  He  knew— he  was 
bound  to  know — that  he  ought  not  to  follow  such  advice.  He  was 
bound  to  know  that  no  advice  to  resist  the  law  could  shield  him 
m  the  performance  of  the  acts  which  he  did.  He  arrested  the  serv- 
ants of  this  receiver, — carried  them  30  miles  away, — as  he  asserts, 
for  violation  of  the  injunction,  of  which  they  had  not  been  con- 
victed, with  which  they  had  not  been  charged  in  court,  and  held 
them  to  bail.  Who  held  them,  and  for  what  they  were  held,  and 
onder  what  s<»^t  of  statute  or  law,  the  answer  is  silent,  and  the  fact 
does  not  appear. 
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With  respect  to  the  case  of  Mr.  McLeod.  He  aUo  was  an  oi' 
ficer  of  the  court,  a  member  of  the  le^l  professioo,  counsel  learoied 
in  the  law,  representing  one  of  the  divisions  of  sovereignty  of  the 
state  of  Wisconsin.  He  knew  the  sanctity  of  judgments  and  decrees. 
He  knew  that  which  was  due  to  a  court ;  and  he  and  the  sheriff — 
officers  of  the  law — set  a  bad  exam^e  to  the  community  when  they 
undertook  to  set  up  their  judgment  against  the  decree  of  a  court  of 
record  and  to  counsel,  and  advise  forcible  resistance  to  the  execu- 
tion of  that  decree.  He  seems  to  have  advised  all  these  proceed- 
ings. He  joined  in  the  petition  for  a  peremptory  writ;  he  verified 
the  petition;  he  boldly  sets  up  the  decree  of  this  court,  and  as- 
sures the  circuit  court  of  Bayfield  coimty  that,  in  his  judgment, 
that  decree  is  void;  and  therefwe  he  advises  the  sheriff,  as  the 
sheriff  states,  to  make  forcible  resistance  to  tliat  decree,  and  the 
latter  acts  thereon.  I  have  no  sort  of  question,  without  reference 
to  the  other  question,  whether  the  decree  of  this  court  oi  October 
I2th  was  erroneous —  I  have  no  sort  of  question  that  here  has  been 
a  flagrant  resistance  to  the  decree  of  this  court,  and  one  that  can- 
not be  passed  over;  for,  if  a  decree  of  a  court  is  not  to  be  binding, 
is  not  to  be  respected,  is  not  to  be  obeyed,  and  the  court  does  not 
enforce  obedience  and  respect,  we  might  as  well  abolish  all  courts, 
adopt  the  theories  of  the  anarchist,  and  allow  every  man  to  judge 
for  himself,  to  decree  for  himself,  and  to  execute  ms  own  decrees. 
If  we  are  to  have  a  government  of  law.  a  government  of  order,  if 
society  is  to  be  protected,  men  must  learn  that  the  decree  of  a 
court  is  not  mere  waste  paper;  that  it  is  to  be  enforced;  that  it 
is  to  be  obeyed  and  is  to  be  enforced,  if  necessary,  by  the  strong 
arm  of  the  government. 

With  respect  to  these  men  who,  so  far  as  the  record  shows,  simply 
attempted  to  resist  the  decree  of  this  court  by  imdertaking  to  annid 
its  decree  by  applying  to  another  court,  I  have  doubted  somewhat 
as  to  the  extent  of  the  punishment  which  would  be  acfequate.  I 
have  sought  to  look  at  their  conduct  leniently.  I  have  considered 
they  were  laymen.  I  have  considered  that  they  were,  in  a  sense, 
interested  as  taxpayers,  and  had,  perhaps,  a  strong  interest  that 
this  road  should  be  maintained.  I  have  sought  to  consider  and  to 
recognize  the  weakness  of  human  nature,  and  that  they  have  al- 
lowed their  feelings  to  run  away  with  their  judgment.  I  have  come 
to  the  conclusion,  as  to  them,  that  a  fine  of  not  a  large  amount 
would  be  sufficient  in  the  present  case.  And'  the  judgment  of  the 
court  as  to  them  will  be  that  each  of  them — ^there  are  six  of  thenh^ 
be  fined,  for  the  contempt  it  is  found  they  have  committed,  in  the 
sum  of  $250,  and  that  each  of  them  be  imprisoned  in  the  county 
jail  of  the  county  of  Dane  until  such  fine  be  paid. 

With  respect  to  Mr.  McLeod  and  the  sheriff,  Mr.  Lien,  the  court 
cannot  deal  with  them  upon  the  same  basis.  There  has  been  in 
their  case  flagrant  and  unwarranted  resistance  to  the  decree  of 
this  coiut,  and  that  by  parties  who  knew  better,  whose  educatitm 
taught  them  better,  whose  position  demanded  of  them  respect  of 
the  judgment  of  the  court,  not  forcible  resistance  to  it.  It  is  a 
very  sorry  sight  for  a  district  ^torney  of  a  county,  and  a  member 
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of  the  legal  profession,  to  advise  any  one  to  forcibly  resist  the  de- 
cree of  Uie  court.  It  is  a  very  bad  example  to  the  community 
when  the  sheriff  of  the  county,  the  executive  of  the  law,  seeks  to 
take  the  law  into  his  own  hands,  and  to  give  defiance  and  forcible 
resistance  to  a  court  established  by  the  government  of  the  United 
States.  I  cannot  pass  over  that  conduct  with  a  fine.  In  their  case — 
the  case  of  McLcod  and  the  case  of  Lien — the  judgment  of  the  court 
will  be,  for  the  contempt  which  they  have  committed,  and  of  which 
they  are  respectively  convicted,  that  each  of  them  be  imprisoned  in 
the  county  jail  of  the  county  of  Dane  for  the  period  of  60  days. 

I  trust  that  this  will  be  the  end  of  forcible  resistance  to  this  de- 
cree. I  trust  that  those  who  recognize  the  situation  will  see  to  it 
that  the  time  for  forcible  resistance  to  the  law  is  passed, — will  see 
to  it  that,  whatever  rights  the  state  of  Wisconsin  may  have,  and 
whatever  rights  these  parties  may  have,  they  are  not  to  be  obtained 
by  defiance  of  a  decree  of  the  court.  If  any  error  has  intervened 
in  the  proceedings  of  this  court,  there  are  methods  in  the  courts 
of  the  land  by  which  such  error  may  be  corrected,  but  it  cannot 
be  tolerated  that  there  shall  be  forcible  resistance  to  a  decree  of  a 
oonrt. 


L  (X*Z<LIBIO]l  —  SAZLIHO  VxSSBIiS  HrRTINQ  —  AFPBABAKOBS  jDSTIfYIHO  PsiTI- 
VBORD  VbSBBL  IH  CHAXQIITe  HRR  COURSK. 

Under  tbe  navigation  rules  (26  Stat  320).  wlil(A  require  a  vessel  sail* 
lug  clos^anled  on  the  starboard  tack  on  meeting  another  closebauled 
on  tbe  port  tack  to  keep  ber  course,  unless  a  departure  from  such  rule 
is  "necessary  In  order  to  avoid  immediate  danger"  (article  27),  and  make 
it  tbe  duty  of  tbe  other  vessel  to  keep  out  of  ttie  way,  the  privileged 
vessel  Is  Justified  In  changing  her  course  when  In  the  opinion  of  the 
officer  In  command.  In  the  exercise  of  good  Judgment  and  seamanship, 
a  coUlalon  will  otherwise  be  unavoidable  becaoae  of  tbe  failure  of  the 
burdened  veasti  to  take  timely  action  to  keep  out  of  the  way,  and  in 
sncb  case  She  cannot  he  hdd  In  fault  although  a  coUlslra  in  fact  re- 
ndtB. 

h  Suu— iRsuFrtcncHT  Lookout. 

^e  ship  Bellance  was  sailing  closebauled  on  the  starboard  tack  at 
night  In  the  Pacific,  when  she  saw  tbe  red  light  of  the  scho  mer  Zampa 
off  her  port  bow  at  a  dl.stance  of  a  mile  and  a  half.  The  Zampa  soon 
showed  both  lights,  and  thereafter  her  green  light  only.  When  tbe  Zampa 
was  quite  dose,  and  almost  directly  ahead,  still  showing  her  green  light, 
the  officer  in  command  of  the  Reliance,  believing  a  collision  otherwise 
inevitable,  changed  his  course  to  prrt  Immediately  afterward  the 
Zampa  changed  ber  course  to  starboard,  and  a  collision  resulted.  HeMt, 
that  tbe  Bellance  was  Jnstiaed,  under  the  circumstances.  In  changing 
her  course  when  she  did,  and  that  the  fault  for  the  collision  must  be 
placed  on  the  Zampa  for  falling  to  sooner  change  her  own  course  so 
as  to  avoid  the  appearance  of  danger,  which  apparently  resulted  from 
ber  not  keeping  a  proper  lookout,  and  falling  to  see  the  Ughtl  4tf  the 
Bellance  until  Immediately  before  the  collision. 

In  Admiralty.    Suit  for  collision. 
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Andros  &  Franki  for  libelant. 

Page,  McCutchen,  Harding  &  Knight,  for  respondent. 

DE  HAVEN,  District  Judge.  This  is  an  action  brought  by  the 
owner  of  the  British  ship  Reliance  to  recover  danu^es  on  account  of 
a  collision  between  that  vessel  and  the  schooner  Zampa.  The  col- 
lision occurred  on  the  Pacific  Ocean,  between  the  hours  of  9  and 
10  o'clock  on  the  night  of  January  26,  1900,  the  Zampa  striking  the 
Reliance  abaft  the  forerigging,  on  her  starboard  side.  There  was  at 
the  time  a  fresh  breeze  from  the  southeast,  and  the  weather  was  a 
little  hazy.  The  lookout  on  the  Reliance  sighted  the  red  light  of  the 
Zampa  about  two  points  off  the  port  bow,  when  the  vessels  were  per- 
haps one  mile  and  a  half  apart.  At  this  time  the  Reliance  was  sail- 
ing closehauled  on  the  starboard  tack,  heading  N.  £.  by  E.  E., 
at  a  speed  of  between  7  and  8  knots  an  hour.  The  2^mpa  was  sailing 
closehauled  on  the  port  tack,  making  a  course  about  S.  by  W.,  and 
proceeding  at  a  speed  of  between  4  and  5  knots  an  hour. 

The  Zampa  being  closehauled  on  the  port  tack,  it  was  her  duty, 
under  the  provisions  of  article  17  of  the  act  of  August  19,  1890 
(26  Stat.  320),  to  keep  out  of  the  way  of  the  Reliance,  and  it  was  the 
duty  of  the  latter  to  keep  her  course  (article  21,  Id.),  unless  there 
were  special  circumstances  which  made  a  departure  from  this  rule 
"necessary  in  order  to  avoid  immediate  danger,"  as  provided  io 
article  27  of  the  same  statute.  It  appears  from  the  evidence  that 
just  prior  to  the  collision  the  helm  of  the  Zampa  was  put  hard  to 
port,  and  she  had  fallen  off  one-half  point,  and  that  of  the  Reliance 
was  put  hard  to  starboard,  and  she  had  swung  around  five  points 
from  the  course  on  which  she  was  sailing  at  the  time  the  red  light 
of  the  Zampa  was  first  observed  by  her.  It  is  claimed  by  the  libelant 
that  the  Zampa  did  not  keep  out  of  the  way,  as  required  by  article 
17  of  the  act  of  August  19,  1890  (26  Stat.  320),  but  approached  so 
near  to  the  course  of  the  Reliance  that  there  was  danger  of  an  imme- 
diate collision,  and  that  the  Reliance  in  attempting  to  avoid  such  col- 
lision was  justified  in  changing  her  course.  The  burden  oi  estab- 
lishing this  alleged  justification  for  the  departure  from  her  course  is 
upon  the  Reliance.  The  Chesapeake,  5  Blatchf.  411,  Fed.  Cas.  No. 
2,643 ;  The  Corsica,  9  Wall.  633,  19  L.  Ed^  804.  "When  a  change  of 
course  is  admitted  or  established  on  the  part  of  a  vessel  which  is 
under  obligations  to  keep  her  course,  as  against  another  vessel  which 
is  bound  to  avoid  the  former  vessel,  a  very  close  scrutiiw  of  the  con- 
<!uct  of  the  former  is  necessary,"  The  General  U.  S.  Grant,  .6  Ben. 
465,  Fed.  Cas.  No.  5,320.  But,  while  this  is  so,  there  can  be  no 
doubt  that  when  the  vessel  bound  to  give  way  does  not  do  so  in  time, 
and  as  a  result  there  is  immediate  danger  of  collision,  the  other  may 
change  her  course  for  the  purpose  of  avoiding  the  apprehended  col- 
lision. The  Catharine  and  Martha,  Fed.  Cas.  No.  2,512 ;  The  Richard 
R.  Higgins,  i  Low.  290,  Fed.  Cas.  No.  11,768;  Waldorf  v.  The  New 
York,  I  Flip.  49,  Fed.  Cas.  No.  17,057.  There  is  but  little  difficulty 
in  ascertaining  the  controlling  facts  in  this  case.  The  testimony  of 
Ooyle,  second  officer  of  the  Reliance,  and  who  was  officer  of  the 
deck  at  Uie  time  of  the  collision,  is,  in  substance,  that  the  red  light 
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of  the  Zampa  was  first  observed  two  points  oS  the  port  bow  of  the 
Reliance,  when  the  vessels  were,  in  his  judgment,  one  mile  and  a  half 
apart.  This  light  was  kept  in  view  by  him  for  a  short  time,  when  the 
Zampa  showed  both  her  red  and  green  lights,  and  immediately  there- 
after her  red  light  was  shut  out.  and  only  her  green  light  could  be 
seen.  The  Reliance  kept  her  course  until  the  green  light,  steadily 
drawing  nearer,  was  a  quarter  of  a  point  on  her  port  bow,  when,  in 
the  judgment  of  the  witness*  a  collision  was  imminent,  and  for  the 
purpose  of  avoiding  it  he  directed  the  helm  of  the  Reliance  to  be  put 
to  starboard,  which  was  done,  and  she  had  svmng  off  five  points 
when  the  collision  occurred.  The  testimony  of  this  witness  was 
corroborated  by  others  of  the  crew  of  the  Reliance.  It  furnishes  a 
reasonable  explanation  of  the  action  of  that  vessel  in  changing  her 
course,  and  must,  in  my  opinion,  be  accepted  as  true.  Indeed,  as  to 
the  important  fact  that  the  Reliance  changed  her  course  just  before 
the  collision,  it  is  supported  by  the  evidence  given  upon  the  part  of 
the  Zampa  to  the  effect  that  the  red  light  of  the  Reliance  was  first 
observed  about  one  point  off  the  port  bow  of  the  Zampa ;  that  imme- 
diately thereafter  both  her  green  and  red  lights  came  into  view; 
that  next  her  green  light  only  was  seen,  and  then  the  collision  took 
place ;  and  as  to  the  time  which  intervened  between  first  seeing  the 
red  light  of  the  Reliance  and  the  collision  the  mate  of  the  Zampa 
testified  that  when  that  light  was  sighted  he  at  once  gave  orders  to 
keep  the  Zampa  off,  and  between  this  time  and  the  collision  the 
Zampa  only  changed  her  course  about  one-half  point.  This  evi- 
dence shows  conclusively  that  the  events  described  by  it  were  crowd- 
ed into  a  very  short  space  of  time  before  the  collision,  and  makes  it 
reasonably  certain,  not  only  that  the  Reliance  changed  her  course  at 
the  last  moment,  but  also  shows  that  she  was  not  observed  by  the 
Zampa  until  at  or  about  the  time  she  changed  her  course,  because 
the  history  of  the  transaction,  so  far  as  the  Zampa  is  concerned,  is 
confined  to  the  short  space  of  time  intervening  between  the  order  to 
keep  her  off  and  the  collision,  and  it  is  apparent  that  it  was  during 
this  time  the  Reliance  changed  her  course.  Upon  the  finding  that 
the  facts  are  as  testified  to  by  Doyle,  the  second  officer  of  the  Re- 
liance, that  vessel  was  not  in  fault  in  changing  her  course,  provided 
that  officer  exercised  a  reasonable  judgment  as  to  the  necessity  for 
such  maneuver,  in  view  of  the  conditions  as  then  presented  to  him. 
It  is  urged  on  behalf  of  the  Zampa  that  if  the  Reliance  had  kept  her 
course  there  would  have  been  no  collision,  and  from  this  it  is  argued- 
that  no  blame  can  attach  to  the  Zampa.  Whether,  if  the  Reliance 
had  continued  on  her  course,  the  collision  would  have  been  avoided 
by  the  subsequent  action  of  the  2^mpa,  need  not  be  determined. 
The  question  here  is  whether,  at  the  time  the  Reliance  changed  her 
course,  the  officer  in  command  was  justified  in  believing  tSat  the 
Zampa  was  about  to  fail  in  her  duty  to  keep  off,  and  that  there  was 
immediate  danger  of  collision,  unless  her  course  was  changed.  She 
had  a  right  to  depart  from  her  course  if  necessary  in  order  to  avoid 
immediate  danger,  and,  having  this  right,  it  must  follow  that,  if  the 
officer  in  command  exercised  a  reasonable  judgment  in  view  of  all 
the  conditions  then  present,  the  action  taken  by  him  in  changing 
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the  course  of  the  Reliance  cannot  be  attributed  to  her  as  &  fault. 
This  general  principle,  stated  in  different  language,  has  often  been 
announced.  Thus :  "When  the  vessel  that  has  the  burden  of  avoid- 
ing the  danger  has  come  so.  near  that,  to  a  reasonable,  firm,  and  skill- 
ful navigator,  it  appears  that  the  collision  is  unavoidable,  it  shall  be 
taken  to  have  been  so."  The  Richard  R.  Higgins,  i  hovr.  290,  Fed. 
Cas.  No.  11,768.  And  the  supreme  court  said  in  the  case  of  The 
New  York,  175  U.  S.  187,  20  Sup.  Ct.  67,  44  L.  Ed.  126: 

"But  the  fact  that  a  steamer  Is  entitled  to  bold  ber  coarse  does  not  excuse 
her  from  InatteDtion  to  signals,  from  anawerlng  where  an  answer  la  required, 
or  from  adopting  sucb  precautl'^ns  as  may  be  necessary  to  prevent  a  colli- 
sion. Id  case  there  be  a  distinct  indication  that  the  obligated  steamer  Is  about 
to  fall  In  her  dntj." 

Again,  in  the  case  of  The  Delaware*  i6i  U.  S.  459, 16  Sup.  Ct.  516, 

40  L.  Ed.  771,  the  same  court  said: 

"The  weight  of  English,  and,  perhaps,  of  American,  authorities  la  to  tiie 
effect  that,  If  the  master  of  the  preferred  steamer  has  any  reason  to  believe 
that  tbe  other  wUl  not  take  measures  to  keep  out  of  her  way,  he  may  treat 
this  as  a  'special  circumstance,*  vnAet  rule  24,  'rendering  a  departure*  from 
the  rules  'necessary  to  avoid  immediate  danger.'  " 

The  question,  then,  is  this:  Did  the  officer  in  charge  of  the  Re- 
liance have  reason  to  believe  that  the  Zampa  would  not  keep  off* 
and  that  in  order  to  avoid  a  threatened  collision  it  was  necessaiy  to 
change  the  course  of  his  vessel  ?  Or,  stated  in  another  form :  Was 
the  situation  such  that  a  competent  master  on  board  the  Reliance, 
exercising  reasonable  care  and  judgment,  would  have  concluded  that 
the  vessels  were  in  such  proximity  that  in  order  to  avoid  collision  it 
was  necessary  to  change  her  course  at  the  time  it  was  done?  Ui>on 
this  point,  Doyle,  the  officer  in  charge  of  the  Reliance,  in  referring 
to  the  time  when  he  gave  orders  to  change  her  course,  said :  "At 
this  time  I  allowed  I  was  just  near  enough  to  the  schooner  to  avoid 
collision.  If  I  had  not  done  what  I  did,  I  would  have  run  her  down." 
And  in  this  he  was  corroborated  by  the  third  mate  and  by  a  seaman 
who  was  on  watch.  There  is  no  evidence  in  the  case  which  would 
warrant  the  court  in  finding  that  the  judgment  thus  formed  by  the 
officer  in  command  of  the  Reliance  was  unreasonable,  or  that  the 
same  conclusion  would  not  have  been  reached  by  any  skillful  navi- 
gator placed  in  the  same  situation.  Putting  aside,  as  not  entitled  to 
any  great  weight,  the  estimates  of  the  various  witnesses  as  to  time,  it 
is  clear  that,  when  the  course  of  the  Reliance  was  changed,  the  vessels 
were  very  near  to  each  other, — much  nearer  than  they  ought  to  have 
been  permitted  to  come  when  the  weather  was  such  that  each  should 
have  been  seen  by  the  other  for  the  distance  of  at  least  one  mile  and  a 


Upon  this  state  of  facts,  the  collision  must  be  attributed  to  the 
fault  of  the  Zampa  in  holding  on  to  her  course  too  long.  It  is  prob- 
able that  her  action  in  this  respect  was  due  to  the  fact  that  the  Re- 
liance was  not  seen  by  her  as  soon  as  she  should  have  been;  but, 
whatever  may  have  been  the  reason,  it  is  perfectly  clear  there  was 
no  attempt  to  keep  her  off  until  immediately  before  the  collision, 
and  until  after  the  helm  of  the  Reliance  had  been  put  to  starboard. 
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This  was  too  late.  The  real  fault,  therefore,  and  that  which  fixes  the 
liability  for  the  collision  upon  the  Zampa,  was  her  failure  to  keep  off ; 
thus  bringing  on  the  situation  which  justified  the  officer  in  charge  of 
the  Reliance  in  beheving  that  there  was  immediate  danger  of  colhsion 
unless  the  course  of  his  ship  was  changed. 

There  will  be  a  decree  in  favor  of  the  libelant  for  the  damages  sus- 
tained by  him  and  costs,  and  the  case  will  be  referred  to  United 
States  dommissioner  Morse  to  ascertain  and  report  the  amount  of 
inch  damages. 


1.  Bahkbdftot— PATHBKm  viTHiH  FoDR  HoMTBB— Iinox.TBHor— PBwnipmni 

— BORDBN  OF  PKOOr. 

Where  the  trustee  of  one  who  was  adjudged  bankrupt  on  tals  Tolun- 
tary  petition  flies  a  petition  alleging  that  certain  partial  payments  to 
creditors,  made  within  four  months  of  filing  the  bankrupt's  petition. 
■wen  made  while  he  was  Insolvent,  and  praying  that  such  creditors  be 
required  to  return  such  preferential  payments  befcre  being  permitted 
to  receive  dividends  on  their  claims,  and  Hie  creditors  answer  that  tbe 
bankrupt  was  not  Insolvrat  at  the  times  sncta  payments  were  made, 
no  presumption  arises  from  the  adjudication  In  bankruptcy  that  the 
bankrupt  was  insolvent  for  tour  months,  or  any  period,  before  his  peti- 
tion was  filed,  and  besice  tt  Is  Incumbent  on  the  trustee  to  prove  tiw 
Insolvency. 

&  Sajib — Amount  or  Phoperty— Scpficiekt  to  Pat  Debti«— Evidrnce. 

A  merchant,  seven  months  before  filing  bis  petition  in  banlcmptcy, 
sent  a  creditor  a  postdated  check  and  a  note  for  the  balance  of  bis 
debt,  and  afterwards  renewed  the  note,  paying  ic  a  little  less  tlian  four 
months  before  the  petition  was  filed.  HtiU^  that  such  acts,  while  show- 
ing that  be  was  not  in  possession  of  ready  money  to  meet  this  pa^ 
tlcular  debt,  were  not  evidence  that  he  was  Insolvent,  within  the  mean- 
Ing  of  Bankr.  Act,  1 1.  sutkl.  16,  providing  that  a  person  shall  be  deem- 
ed insolvent  whenever  the  aggregate  of  his  property,  exclusive  of  any 
which  be  may  have  fraudulently  concealed  or  conveyed,  shall  not,  at 
a  fair  valuation,  be  sufficient  In  amount  to  pay  his  debts. 
L  Sake — ScHEori.Es — Abbetb  ik  Excess  op  DKRTf. 

The  schedules  of  a  voluntary  bankrupt  prepared  and  filed  with  bis 
petition  as  required  by  Bankr.  Act,  {  7.  subd.  8,  showed  the  value 
of  tals  assets,  as  estimated  by  him,  to  be  largely  In  excess  of  bis  debts. 
Snbsequentiy  additional  clalftis  were  filed,  which  IncreRsed  the  Indebt- 
edness to  nearly  the  estimated  value  of  the  assets,  and  sufficient  was 
not  realized  out  of  the  assets  to  pay  the  debts  in  full.  During  tK6 
four  months  prior  to  filing  tils  petition,  the  amount  and  value  of  assets 
and  amounts  of  hla  debts  bad  remained  relatively  about  the  same. 
Held,  that  he  was  not  insolvent  at  the  times  of  making  cwtaln  part 
payments  to  his  creditors  during  such  four  months. 

In  Bankruptcy. 

The  following  is  the  report  of  George  S.  Bernard,  Referee: 

Tbe  undersigned  referee  respectfully  reports  to  your  honor  that  after  the 
supreme  court  of  the  United  States  rendered  Its  decision  In  tbe  case  al 
Plrle  T.  Trust  Ca.  182  U.  S.  438,  21  Sup.  Ct  906,  45  L.  Ed.  1171,  touching 
preferences,  and  there  was  no  longer  reason  for  deferring  the  consideration 
of  tiie  matter  of  controversy  between  R.  D.  Gilliam,  the  trustee  represent- 
Ini;  tbe  general  credliors  of  the  bankrupt,  and  the  nineteen  several  creditoi-)* 
who  were  alleged  in  the  petition  ffied  by  the  trustee  to  have  received  from 
tbB  bankrupt,  in  part  payment  of  their  respective  claims,  sundry  sums  of 
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money  as  preferences,  wlthfo  tbe  menning  of  tiie  bankruptcy  act,  and  who 
Bsid  trustee  prayed  might  be  required  to  surrender  said  preferences  before 
being  permitted  to  recelre  tbeir  dividends  from  tbe  bankrupt's  estate,  tbe 
referee,  on  tba  26tb  day  of  June,  1901,  made  an  ordo*  directing  tiiat  aaid 
nineteen  creditors  appear  btfore  bim  at  a  tfme  and  place  fn  tbe  order  men- 
tioned, to  Bbow  cause,  If  any  tbey  could,  why  tbe  prayer  of  said  petition 
sbould  not  be  granted.  A  copy  of  tb  Is  order,  and  of  tbe  esrtract  from  said, 
petition  served  upon  said  nineteen  creditors,  marked  "O,"  1b  filed  with  this 
r^iort.  from  wblcb  It  will  be  seen  that  these  creditors  had  proved  claims 
aggregating  tbe  sum  of  $3,988.42,  and  at  different  dates  from  July  13  to 
November  1,  1900,  received  sundry  payments,  aggregating  the  sum  of 
$2,914.42.  Upon  inspection  of  the  record  In  this  cause,  it  wilt  be  seen  that 
the  dividends  of  these  creditors,  aggregating  fifty-flye  and  one-third  (55%) 
per  centam  of  their  said  claims  so  proved,  are  held  to  await  the  decision 
of  the  questions  raised  by  said  petition,  except  the  parts  of  said  dividends 
which  In  the  cases  of  six  creditors  exceed  tbe  amouuts  so  received.  Wltli 
a  few  exceptions,  not  necessary  to  be  mentioned,  ail  of  these  creditors  filed 
anawors  to  tbe  trustee's  petition,  In  each  of  which  the  respondent  or  re* 
spondents  gave  as  a  reason  why  the  prayer  of  tbe  petition  should  not  be 
granted  that  the  bankrupt  was  not  insolvent  at  tbe  time  be  made  the  al- 
leged payment  or  payments.  Other  reasons  were  also  given  in  said  answers, 
not  necessary  to  be  stated,  under  the  view  taken  of  this  ca8& 

At  the  bearing  of  tiie  issaes  Joined  betweoi  tbe  parties,  the  creditors 
to  whom  said  payments  were  made  contended  that  on  the  trustee  Tested 
the  burden  of  proving  tbe  Insolvency  of  tbe  bankrupt  at  tbe  time  be  made 
them.  Tbe  trustee,  on  tbe  other  hand,  contended  that,  as  tbe  bankmptey 
act  fixes  four  months  preceding  the  filing  of  a  petition  for  or  agaln&t  a 
bankrupt  as  the  period,  all  preferences  given  within  which  are  voidable  by 
the  trustee,  this  raises  tbe  presumption  of  Insolvency  during  that  period, 
and  that  creditors  receiving  such  preferences  must  accordingly  show  that 
the  bankrupt  was  solvent  at  the  time  tbe  preferences  were  given. 

Under  a  well-settled  rule  of  pleading,  in  legal  proceedings  of  all  kinds, 
a  party  making  an  allegation  of  a  fact  necessary  to  sustain  bla  case  mast 
prove  tbe  truth  of  the  allegation;  and  this  rule,  fn  tbe  absence  of  any  stat- 
utory provision  affecting  It,  governs  the  allegations  made  In  tbe  trastee'a 
petition.  He  must  prove  that  the  bankrupt  was  Insolvent  when  he  made 
the  payments  In  the  petition  alleged.  Is  bis  contention  that  there  is  a 
presumption  of  insolvency  within  tbe  four  months  preceding  tbe  filing  of 
the  [>etitIon  by  or  against  the  bankrupt  correct?  Clearly,  In  tbe  case  under 
consideration, — that  of  an  adjudication  on  a  petition  filed  by,  and  not 
against,  the  bankrupt— there  Is  no  such  presumption.  In  an  Involuntary 
proceeding,  wherein  tbe  allegatlcm  Is  that  at  a  certain  date  the  defendant, 
"while  Insclvent,"  did  some  one  of  the  acta  declared  by  eubdlvislons  2  and 
9  of  section  8  of  the  bankruptcy  act  to  be  acts  of  bankruptcy,  tbe  adjudica- 
tion would,  of  course,  show  insolvency  at  such  date, — Insolvency  being  one 
of  the  Issues;  but  as  was  beld  In  the  case  of  George  M.  West  Oo.  v.  T«ea, 
174  U.  S.  590,  19  Sup.  Ct.  836,  43  L.  Bd.  1098,  an  adjudication,  when  the 
alleged  act  of  bankruptcy  was  one  of  tbe  acts  declared  by  subdivisions  4 
and  5  of  said  section  3  to  be  acts  of  bankruptcy, — as,  for  instance,  tbe  mak- 
ing of  a  general  assignment  for  the  benefit  of  creditors,— does  not  establish 
insolvency,  Insolvency  In  such  case  not  being  an  Issue.  This  la  apparmt 
upon  nomination  of  the  opinion  of  the  court  .In  tbe  case  referred  to.  Bfr. 
Justice  White,  delivering  the  opinion,  having  quoted  paragraph  "a"  of  aee- 
tion  3  of  the  act  says:  "It  is  patent  on  tbe  face  of  this  paragraph  that  it  Is 
divided  Into  five  different  headings,  which  are  designated  nnmoically  from 
1  to  B.  Now,  the  acts  of  bankruptcy  embraced  In  divisions  numbered  2  and 
3  clearly  contemplate  not  only  the  commission  of  tbe  acts  provided  agalnat, 
bnt  also  cause  the  Insolvmcy  of  the  debtor  to  be  an  essential  concomitant 
On  tbe  contrary,  as  to  tbe  acta  embraced  In  enumerations  1,  4,  and  6, 
there  Is  no  ^press  requirement  that  the  acts  should  have  be^  committed 
while  Insolvent.  Considering  alone  the  text  of  paragraph  'a,*  It  results  tbat 
the  nonexistence  of  Insolvency  at  tbe  time  df  the  filing  of  a  petition  for 
adjudication  In  Involuntary  bankruptcy,  because  of  ttae  acta  enumerated  Ik 
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1.  4,  or  S,  which  embracfl  the  making  of  a  deed  of  {general  assignment,  does 
not  constitnte  a  defense  to  the  petition,  unless  provlalon  to  that  effect 
be  elsewhere  fonnd  tn  the  statntei  This  last  consideration  we  shall  here- 
after noticeL"  Justice  White,  in  a  subsequent  paragraph  of  this  opiulon,  re- 
ferring to  paragraph  "e"  of  section  3,  which  provides  that  *it  shall  be  a 
complete  defense  to  any  proceedings  In  bankrnptcy  Instituted  under  the  first 
ftnbdlTlslon  of  this  section  to  allege  and  prove  that  the  party  prot^eerled 
against  was  not  insolvent  as  defined  In  this  act  at  the  time  of  the  filing  of 
the  petition  against  him,  and  if  solvency  at  such  date  Is  proved  by  the 
alleffed  bankrupt  the  proceedings  shall  be  dismissed,  and  under  said  sub- 
division one  the  burden  of  nrovioji  solvency  shall  be  on  the  alleged  bank-- 
mpt,**  says:  "We  are  concerned  only  with  the  meahli^  of  the  words  lu 
used  Id  tbe  law  we  are  Interpreting.  Now,  the  context  makes  It  ptalu  that 
tbe  words  relied  on  were  only  Intended  to  relate  to  the  first  numerical  sub- 
dlTlslon  of  paragraph  From  what  was  said  by  tbe  court  In  this  well- 

considered  case.  It  appears  that  an  adjudication  In  an  Involuntary  proceed- 
ing is  only  evidence  ofi  Insolvency  In  certain  cases  and  at  certain  dntes, 
and  not  of  Insolvency  In  all  cases.  Of  what  is  evidence  In  a  case  of  volun- 
tary tuinkruptcy,  Mr.  Collier,  in  his  work,  Coll.  on  Baokr.  (3d  Ed.)  p.  46,  says: 
"Any  pwson  owing  debts,  as  deHned  In  section  1  (11),  may  file  a  voluntary 
petition.  The  present  act  does  not  In  expreea  tennn  require  that  the  person 
shall  be  InsoiTent,  or  unable  to  pay  all  his  debts  In  full,  as  did  the  act  of 
1887;  and  there  seems  to  be  no  reason  why,  If  a  solvent  person  cares  to 
have  his  property  distributed  among  his  creditors  in  bankruptcy,  he  should 
not  be  allowed  to  do  so.  It  will  not  be  necessary  to  allege  Insolvency  In 
tbe  petition,  nor  to  prove  It,  to  procure  an  adjudication."  If  this  careful 
text  writer  Is  correct — and  he  appears  to  be — In  bis  statement  that  a 
solvent  person  may  be  adjudged  a  voluntary  bankrtipt,  the  adjadlcntlon, 
so  far  from  creating^  as  contended  by  the  trustee,  a  presumption  that  the 
bankrupt  was  insolv^t  during  a  period  of  fonr  months  before  the  filing 
«f  bla  petition,  does  not  even  show  that  he  was  Insolvent  at  the  date  of 
ttie  filing  of  tbe  petition.  It  Is  true  that  the  bankrupt  in  his  petition  al- 
lied that  he  owed  debts  which  he  was  unaUe  to  pay  In  full;  but,  u  Blr. 
Oolller  says,  this  was  an  allegation  neither  necessary  to  be  made  nor  neces- 
sary to  be  proved.  Let  us,  however,  for  argument's  sake,  assume  thnt  the 
adjndlcatlon  established  tbe  fact  of  Insolvency  on  the  8th  of  November,— 
-tiie  date  of  the  flHng  of  the  bankrupt's  petition  and  of  the  adjudlciitton. 
This  fact  alone,  whilst  consistent  with,  did  not  show,  insolvency  at  a  pre- 
vious date.  In  the  ease  of  In  re  Borne  Planing  Mill  (D.  O.)  96  Fed.  812,— 
a  proceeding  In  Involuntary  bankruptcy,  wherein  the  petition  was  filed  on 
tiie  8th  day  of  November,  1898,  and  the  controversy  was  whether  or  not 
certain  judgments  against  tbe  bankrupt  corporation  obtained  on  the  17th 
day  of  October,  1898,  were  suff^ed  or  permitted  by  the  debtor  "while  In- 
solTent,"- District  Judge  Ooxe,  of  the  Northern  district  of  New  York,  said: 
"As  before  stated.  It  Is  necessary  for  the  petitioners  to  prove  the  judgments, 
tbe  levy,  the  sale,  and  the  Insolvency  on  October  17,  1896,  tbe  date  of  the 
judgments.  The  referee  finds  all  of  these  facts  except  the  Insolvency.  The 
finding  tbat  the  company  was  Insolvent  Nov«nber  1st  does  not  meet  the 
requirements  of  the  statute.  The  company-  might  have  been  solvent  on 
Octob«  17tb,  and  hopelessly  Insolvent  two  weeks  later."  The  bankrupt, 
Jno.  A.  Chappell,  might  have  been  Insolvent  on  the  8tb  of  November,  1900, 
Oe  day  on  which  he  filed  his  petition  and  was  adjudged  a  bankrupt  and 
yet  solvent  during  the  period  of  time  from  July  13  to  November  1,  1900, 
covering  the  several  payments  in  the  trustee's  petition  mentioned.  The 
simple  fact  that  he  was  adjudged  a  bankrupt  proves  nothing  beyond  In- 
solvency at  the  date  of  the  filing  of  the  petition,  if  it  proves  this. 

If.  then,  there  is  no  presumption  of  Insolvency  at  any  date  previous  to 
the  filing  of  the  bankrupt's  petition  arising  from  the  adjudlcatinn,— a  propo- 
rtion ^Icta  seems  dear,— was  t^ere  any  fact  produced  in  evidence  to  show 
sneh  Insolvency?  IM  ns  now  consider  this  question:  From  two  letters  of 
tbe  bankrupt  vrritten  to  the  creditors  Jonas  Bros.,  and  filed  vrlth  their 
arawer  to  the  trustee's  petition,  It  appears  tbat  on  the  4tb  of  April,  1900, 
tiie  bankrupt,  being  indebted  to  said  creditors,  sent  to  them  a  check  for  a 
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part  ct  hl8  IndebtedneM,  and  a  Dote  few  the  restdiM^  wMi  llw  reqneat  that 
the  check,  which  he  dated  April  20tb,  be  held  nntU  that  data  When  the 
note  due,  on  the  21flt  of  Jane,  he  paid  It,  but  drew  on  hia  aald  eredltora 
for  $100  with  which  to  make  the  payment,  at  the  same  time  sending  them 
a  note  for  that  aum,  payable  30  days  after  dat^  which  note  he  paid  at  its 
maturity;  this  being  the  $100  alleged  by  the  trustee  to  hare  been  paid 
July  23,  1901,  as  a  preference.  This  transaction,  the  trustee  contenda,  la 
evidence  tp"'^'"g  to  ahow  the  bankrupt's  Insolvency.  It  ahows  that  the 
bankrupt  was  not  In  poseession  of  suftlclent  ready  money  to  meet  this  par- 
ticular del^t  at  the  time  when  It  first  became  due^  and  aeconUni^y  aalced 
for  an  extension  of  credit  upon  It;  bnt  It  la  far  from  abowlng  that  at  the 
time  be  paid  hIa  note  for  $100,  that  matured  on  or  about  July  %  1900,  he 
was  Insolvent  wltbln  the  meaning  of  the  bankruptcy  act,  anbdlvlslon  15  of 
section  1  of  which  provides  that  "a  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  act  whenever  the  aggregate  Of  Uls  property,  exclusive 
of  any  property  which  he  may  have  conveyed,  .transferred,  concealed  or  re- 
moved, with  intent  to  defraud,  hinder  or  delay  his  eredltora,  shall  not,  at  a 
fair  valoatton,  be  auffident  In  amount  to  pay  his  debts.'*  In  the  caae  of 
Duncan  v.  Landla,  100  Fed.  839.  4&  0.  C  A.  em,  Glrcatt  Judge  Gray,  de- 
livering the  opinion  of  the  circuit  court  of  appeals,  Tbh^  circuit,  referring 
to  and  criticising  a  charge  of  the  lower  court,  aaya:  "We  think  the  learned 
lludge  of  the  court  below.  In  thus  charging,  gave  the  jury  an  erroneous  Im- 
pression as  to  how  a  fair  valiiatlon  of  the  property  of  the  debtor  was  to  be 
arrived  at.  We  think  that  the  present  market  value  of  the  property  in 
question  wculd  be  a  fair  valuation  of  the  same,  bnt  there  is  nothing  In  this 
section  of  the  act  that  market  value  should  be  ascntalned  by  what  a  pur- 
cbasw  would  give  who  desired  to  take  advantage  of  the  necessities  and  «n- 
barxassments  of  the  lowner,  In  order  to  lawcare  the  sanw  at  a  inloe  leaa 
than  Hs  real  market  value.  We  think  the  wordd  above  anoted  from 
the  charge  of  the  court  below,  which  we  have  Italicteed,  have  no  place 
In  an  explanation  of  what  la  the  criterion  of  a  fair  valuation."  Takli^  as 
a  guide  the  statutory  deflnltlOD  of  "Insolvency"  as  Interpreted  in  this  Judicial 
decision,  we  find  nothing  in  the  record  to  show  that  Jno.  A.  Chappell  waa 
Insolvent  at  any  time  during  the  period  from  July  13  to  November  1,  1900, 
during  which  time  be  appears  to  have  conducted  In  the  ordinary  way  hla 
business  as  a  retail  dry  goods  merchant,  replenlahli^  hla  stock  from  time 
to  time,  and  keeping  it  In  quantity  and  value  about  the  same  r^tlvdy  to 
the  aggregate  amount  of  hla  debts  aa  at  the  date  of  the  filing  of  his  peU- 
tion.  In  the  schedules  filed  with  the  petition  on  the  8th  day  of  Novembw. 
1000,  which  be  prepared  and  made  oath  to  aa  required  by  subdlvlalmi  8 
of  section  7  of  the  banlmiptcy  act,  providing  that  the  schedules  so  prepared 
and  sworn  to  must  show  "the  amount  and  kind  of  his  property,  the  location 
thereof,  its  money  value,  and  a  list  of  bis '  creditors,  showing  their  resi- 
dences. If  known,  if  unknown,  that  fact  to  be  stated,  the  amount  due  each 
of  them,  *  *  *"  the  bankrupt  valued  his  total  property  at  $14,200,  of 
which  he  valued  his  stock  of  goods  at  $11,600,  the  debts  due  him  on  open 
account  at  $2,500.  and  bis  property  claimed  aa  exempt  at  $200.  His  tottd 
debts  and  llabllltleB  be  scheduled  as  a^re^atlng  tiie  aum  of  $10,084.50. 
These  statements,  made  under  his  oath  and  In  conformity  to  law,  show  the 
bankrupt's  opinion  of  the  value  of  his  assets,  and  his  estimate  of  the  nggre- 
gate  amount  of  his  debts.  Whilst  he  stated  In  his  petition  that  be  owed 
debts  which  he  waa  "unable  to  pay  in  full,"  the  tacts  stated  In  the  sched- 
ules— facts  which  the  statute  required  bim  to  state—show  that  he  was  not 
Insolvent,  within  Its  meaning.  It  Is  true  that  the  record  shows  that  the 
aggregate  debts  proven  amount  to  the  sum  of  $12,887.70.  wiillst  the  total 
money  realized  from  the  bankrupt's  estate  amounts  only  to  the  aum  of 
$8,025,  with  additional  assets,  according  to  the  statonent  of  ttis  trottae, 
of  the  value  of  probably  tees  than  the  sum  of  $200.  yet  to  be  admlnlstereA; 
but  it  Is  also  true  that  lu  the  inventory  of  the  bankrupts  stock  of  goods 
and  store  fixtures  made  and  returned  by  the  receiver  idiortly  after  the  ad- 
judication, tills  portion  of  hla  property  was  valued  at  the  sum  of  $14^391 .8^ 
—a  sum  exceeding  by  more  tt»n  a  thousand  dollan  tbt  stpeaate  Ind^vtefr 
new  so  proven. 
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With  an  these  facts  before  falm,  the  referee  finds  no  difficulty  Id  reaching 
tiie  conduBion  that  the  bankrapt  was  not  Inaolvent  when  he  made  the 
several  payments  to  the  nineteen  creditors  In  the  trustee's  petition  men- 
tioned, and  that  the  dividends  of  these  creditors  should  now  be  paid  to 
them.  He  accordingly  sabmits  herewith,  marked  "Decree,"  a  draft  of  a 
decree  so  providing,  to  be  entered  by  the  court  tt  your  honor  concur^  In  this 
opinion. 

All  of  which  Is  very  respectfully  submitted. 
Wm.  B.  Mcllwaine,  for  trustee. 

Wm.  &  Henn[  Flegenheimer,  Wm.  R.  McKanney,  Hamilton  & 
Mann,  Davis  &  Davis>  Bartlett  Roper*  Jr.,  Williams  T.  Davis,  George 
Mascm,  and  Thos.  G.  Watldns,  for  cq^sing  creditors. 

WADDILL,  District  Judge.  The  foregoing  report  of  the  ref- 
eree is  approved  and  adopted  as  the  opinion  of  the  court,  and  a  de- 
cree of  (Ustribution  may  be  entered  in  accordance  therewith. 


L  BrmwroE—OooniiEim— Ship's  Loo  Book. 

It  Ib  doubtful  it  the  mere  Inspectkm  of  a  ship's  log  book  1^  ttie 
■dverse  party  against  whom  It  la  produced  and  aoi^ht  to  be  used  ren^ 
dera  It  competent  evldfflice  fbr  the  party  who  made  it 

1  fi&iFFtKe—CoMSTRCcnoii  ov  CiiAiti  i!:!!— Ddtt  or  Vmbel  to  Providb  aoautst 
Dahaob  ritoM  Usual  Metuod  ok  Loading. 

The  owner  chartered  a  steamship,  by  a  time  charter,  to  be  employed 
In  carrying  lawful  mercbaudlse,  for  wlilch  she  was  warranted  In  every 
way  fitted.  The  owner  agreed  to  maintain  her  In  a  tlioroughly  elfi* 
dent  condition  during  the  service,  and  It  was  stipulated  that  the  hire 
flhonld  cease  during  time  lost  by  reason  of  her  becoming  unfit  If 
eeedlnff  24  hours.  The  charterer  aubchartered  her,  and  she  was  again 
■nbcbartered  for  two  voyages  to  carry  cargoes  of  Iron  ore  from  Onlm 
to  an  American  port  In  the  loading  of  the  first  cargo  she  received 
■ome  slight  injury,  particularly  to  her  batch  coamings  and  their  appur* 
tenances,  and  In  leading  the  second  time  more  serious  Injury,  which 
rendered  her  nnseaworthy,  and  made  It  necessary  to  make  repairs  after 
her  discharge,  which  occupied  five  days.  The  owner  brought  suit 
against  the  cliarter«r  to  recover  charter  hire  during  such  five  days,  and 
the  cost  of  the  repairs,  and  by  petition  of  respondent  the  subcbarterers 
were  both  brought  In.  It  appeared  that  the  ore  was  loaded  in  the 
nsual  manner,  by  means  of  chutes,  and  that  the.  Injuries  received,  be- 
yond those  which  were  to  be  expected  from  the  character  of  the  ca^o, 
which  was  necessarily  hard  on  ifblps,  resulted  from  the  fact  that  the 
ship  was  not  constructed  in  the  best  manner  to  receive  such  cargo,  and 
that  the  master  failed  to  take  such  measures  as  he  might  have  done, 
and  as  were  customary,  to  protect  the  deck  and  hatchways,  ifrld,  that 
the  subcbarterers  were  protected  from  liability  for  injuries  due  to  such 
causes  by  the  aubcharters.  which  warranted  the  ship  to  be  In  every 
way  fitted  for  that  ikartlcnlar  service;  that  the  original  charterer  waa 
also  protected,  the  service  being  a  lawful  one.  In  which  he  was  anttor^ 
Iced  by  the  charter  to  engage  the  vessel,  and  the  ordinary  risks  from 
which  were  asimined  hy  tibe  owner,  and  hence  it  was  not  liable  either 
for  the  cost  of  the  repairs,  or  tot  charter  hire  daring  the  time  they 
were  being  made. 


In  Admiralty.  Suit  to  recover  charter  hire  and  for  damaeret  to 
vesseL 
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Convers  &  Kirlin,  for  libelant. 

Wing,  Putnam  &  Burlingham,  for  Davis  Coal  &  Coke  Co. 
Butler.  Notman,  Joline  &  Mynderse,  for  the  United  States  Ship- 
ping Co.  and  the  Spanish- American  Iron  Co. 

ADAMS,  District  Judge.  The  libel  was  filed  herein  to  recover 
against  the  t)avis  Coal  &  Coke  Company  a  balance  of  hire  of  the 
steamer,  amounting  to  $1,043.96,  under  a  charter  party  dated  at 
New  York  the  28th  day  of  June,  1900,  between  the  owners  of  the 
steamer  and  the  Davis  Coal  &  Coke  Company,  called  hereinafter, 
for  convenience,  the  "Davis  Company,"  and  for  the  cost  of  certain 
repairs  to  the  steamer,  amounting  to  $7^.37*  alleged  to  have  been 
rendered  necessary  by  the  manner  in  which  she  was  employed.  The 
Davis  Company  brought  in  the  other  respondents  by  petition. 

The  material  parts  of  the  charter  party  are  as  follows : 

"Wltnesaeth,  that  the  said  owners  agree  to  let,  and  the  said  charterers 
agree  to  hire,  the  said  steamahlp,  from  the  time  of  delivery,  for  about  <8) 
tiiree  caleudar  months,  Steama  to  he  placed  at  the  disposal  of  the  ehartoers 
at  Baltimore,  Md.,  •  •  •  and  being,  on  her  delivery,  ready  to  recrtve 
cargo,  and  tight,  staunch,  strong,  and  In  every  way  fitted  for  the  service, 
*  *  *  to  be  employed  In  carrying  lawful  merchandise,  iDcludlng  petn>> 
lenm  or  ita  products,  io  cases,  within  the  following  limits:  Any  safe  port  in 
United  States,  West  Indies,  Mexico,  and/gr  Carribbean  Sea,  as  the  charterers 
or  their  agents  shall  direct,— on  the  followii^  conditions:  (1)  That  the 
owner  shall  *  •  *  maintain  her  In  a  tbori.ugbiy  efficient  state  In  hull 
and  machinery  for  and  during  the  service.  *  *  *  (4)  That  the  charterers 
shall  pay  for  the  use  and  hire  of  the  said  vessti  i^l^^  twrive  hundred 
and  sixty  pounds  British  staling  per  calendar  month,  commencing  on  and 
from  the  day  of  her  delivery  as  aforesaid,  and  at  and  after  the  same  rate 
for  any  part  of  a  month;  hire  to  continue  until  her  delivery  In  like  good 
order  and  condition  to  the  owners  (unless  lost)  at  a  i>ort  In  the  United 
States  north  of  Hatteras.  *  *  *  (7)  That  the  cargo  or  cargoes  to  be 
laden  ^nd/g,  discharged  In  any  dock  or  at  any  wharf  or  place  that  the  char- 
terers or  Uielr  agents  may  direct,  provided  the  steamer  can  always  safely  He 
afloat  at  any  time  of  tide.  •  •  •  (9)  That  the  captain  shall  prosecute  hla 
voyages  with  the  utmost  dispatch,  and  shall  render  all  customary  assistance 
with  ship's  crew  and  boats.  That  the  captain  (althougb  appointed  by  the 
owners)  shall  be  under  the  orders  and  direction  of  the  charterers  as  regards 
employment  agency,  or  other  arrangements;  and  the  charterers  hereby 
agree  to  Indemnify  tlie  owners  from  all  consequences  or  liabilities  that 
may  arise  from  the  captain  signing  bills  of  lading,  or  otherwise  complying 
with  the  same.  (10)  That  If  the  charterers  shall  have  reason  to  be  dis- 
satisfied with  the  conduct  of  the  captain,  officers,  or  engineers,  the  owners 
shall,  on  receiving  particulars  of  the  complaint,  investigate  the  same.  and. 
if  necessary,  make  a  change  In  the  appointments.  ♦  •  •  (12)  That  the 
master  shall  be  furnished  from  time  to  time  with  all  requisite  instructions 
and  sailing  directions.'  •  •  •  (16)  That  In  the  event  of  loss  of  time 
from  d^clency  of  men  or  stores,  breakdown  of  machinery,  stranding,  or 
damage  preventing  the  working  of  the  vessel  for  more  than  twenty-four 
consecutive  working  hours,  the  payment  of  hire  shall  cease  until  she  be 
again  In  an  efficient  state  to  resume  her  service.  •  •  •  (23)  That  the 
owners  are  to  provide  ropes,  falls,  slings,  and  blocks  necessary  to  handle 
ordinary  cargo  up  to  two  tons  (of  2,240  lbs.  each)  in  welglit;  also  lanterns 
for  night  work.  Cliarterers  to  provide  necessary  dunnage  and  shipping 
boards,  but  owuer.s  to  allow  tliem  the  use  of  the  dunnage  and  shipping 
boards  already  on  Iward  the  steHmer." 

The  material  parts  of  the  libel  are  as  follows: 

"Third.  Under  and  pursuant  to  the  terms  of  this  charter  party  the  said 
steamship  Acanthus  was  delivered  to  and  taken  over  by  the  charterer  at 
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Baltimore  on  the  Otta  day  of  1900,  and  enterea  upon  the  perfonnuwe 
of  the  said  charter  party;  helog  at  the  time  elaued  100  Al  at  British 
Iioyd'8,  and  tight,  ataanch,  and  strong,  and  In  every  way  fitted  for  the 
service.  During  the  life  of  the  aald  charter  party;  and  pursuant  to  orders 
received  from  the  said  charterer,  she  proceeded  to  Daiquiri,  Cuba,  where 
she  arrived  on  August  11,  1900,  and  there  loaded  a  cargo  of  Iron  ore  from 
the  Spanlsh-Amerlcau  Iron  Company,  to  whom  as  the  libelant  Is  Informed 
and  believes  the  said  steamer  had  been  subcfaartered  by  the  respondent. 
Solely  by  reason  of  the  careless,  reckless,  and  negligent  manner  In  which 
the  said  cargo  was  put  aboard  by  the  said  Spanish-American  Iron  Company, 
notwithstanding  the  protests  of  the  mast^,  and  without  fault  on  the  part; 
of  tbe  steamship  or  her  officers,  the  said  steamship  Acanthus  sustaiined  some 
damage,  particularly  to  her  hatch  coamings  and  their  appurtenances.  Sub- 
seQaently.  and  during  the  life  of  the  said  charter  party,  and  upon  tbe  orders 
of  tbe  said  charterer,  the  said  steamship  Acanthus  proceeded  a  second  time 
to  Daiquiri,  Cuba,  arriving  there  on  September  25,  1900,  and  received  a 
cargo  of  Iron  ore  from  the  Spanish-American  Iron  Company,  to  whom,  as 
the  libelant  Is  informed  and  believes,  the  said  steamer  had  again  been 
Bubcbartered  by  the  respondent.  Solely  by  reason  of  the  careless,  reckless, 
and  negligent  manner  In  which  tbe  said  cargo  was  loaded  by  the  said  Com- 
pany, notwithstandiug  the  protests  of  the  master,  and  without  fault  on  the 
part  of  the  steamship  or  her  officers,  tbe  said  steamship  Acanthus  sustained 
considerable  further  damage  to  the  decks,  coamlogs,  and  other  parts  of  her 
structure^ 

"Fourth.  The  said  steamship  Acanthus  duly  proceeded  to  the  port  of 
Baltimore,  to  which  she  had  been  ordered  with  the  said  cargo  so  loaded, 
and  on  the  discharge  of  the  said  cargo  a  survey  was  held  upon  the  said 
vessel;  and  the  master  was  Informed  by  Lloyd's  snrveyor  that  said  steam- 
ship Acanthns  was  niueaworthy,  because  of  the  aforesaid  damages,  and 
wonKI  not  be  allowed  to  leave  port  unless  repairs  were  made  to  the 
portions  of  the  vessel  damaged  as  above  set  forth.  That  accordingly  the 
said  repairs  were  immediately  begun,  on  the  6th  day  of  October,  1900,  and 
w«-e  concluded  on  the  10th  day  of  October,  1900.  That  tbe  cost  of  such 
repairs  had  been  the  sum  of  $750,  and  tbe  cost -of  such  survey  9S0.37,  malc- 
Ing  In  all  $770.37,  no  part  of  which  has  been  jmld  by  the  respondent,  al- 
thongb  due  demand  therefor  has  been  made. 

*'FIftb.  The  said  steamship  Acanthus  was  redelivered  to  the  owners  In 
New  Tork  on  tbe  10th  day  of  December.  1000,  but  the  respondent  bas  with- 
held and  deducted  from  the  charter  hire  the  sum  of  £216JJ.0..  or,  In  money 
of  the  United  States,  $1,043.00,  as  and  for  tbe  time  occupied  In  repairing  the 
damage  above  set  forth,  and  has  refused  to  pay  tbe  same,  although  due 
dnnand  therefor  bas  been  made. 

"Sixth.  The  cost  of  such  repairs  and  tbe  charter  hire  for  the  time  so 
withheld  are  a  charge  upon  the  resprndentsi  and  not  upon  the  owners  of 
the  vessel,  according  to  the  terms  of  the  charter  par^  hereinbefore  set 
fwtb.  providing  that  tbe  hire  of  the  said  vessel  was  to  continue  until  her 
ddlrecT  to  the  owners  In  the  like  good  order  and  condition  in  wblch  she 
had  entered  on  the  performance  of  the  charter  party." 

The  respondent  the  Davis  Company  excepted  to  the  libel,  and 
answered  (the  immaterial  parts  being  omitted)  as  follows : 

"(1)  Because  it  states  no  cause  of  action  against  tbe  respondent,  tnaa- 
much  aa,  undo  the  terms  of  the  charter  party  exhibited  in  this  case^  no 
hire  was  due  during  the  time  that  the  steamship  Acanthus  was  nnaea- 
wmrthy,  and  while  not  In  an  efficient  state  to  resume  her  sorvlce;  and, 
fmtber,  that  tbe  alleged  damage  sustained  by  said  steamer  that  made  her 
onseawortby  is  set  forth  to  have  been  by  the  careless,  reckless,  and  negli- 
g&it  manner  In  which  the  cargo  was  put  aboard  by  the  Spanish-American 
Inm  Company  (article  8),  for  whose  actions  this  respondent     In  no  wise 

In  tbat  it  does  not  appear  tiiat  on  the  IDth  day  of  December,  1900. 
wtm  tbe  ateamsbip  Acanthus  was  redelivered  to  tbe  owners  in  Mew  7ork 
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(article  5),  the  ateanublp  wu  not  In  the  like  good  ordor  and  eondlflon  as 
when  originally  chartered  to  -the  respondent 
"(3)  That  nnder  clauBe  16  of  the  charter  party^  proTldhw  for  'damage 

preventing  the  working  of  the  vessel  for  more  than  21  consecutive  working 
hours,  the  payment  of  hire  shall  cease  until  she  be  again  in  an  efficient 
state  to  resume  her  service,'  the  respondent  was  entitled  to  withhold  and 
deduct  from  the  charter  hire  the  sum  of  £215.  6b.  ($1,043.98)  as  and  for  the 
time  thus  agreed  to  be  off  hire,  and  that  no  claim  therefOT  can  be  made  on 
this  respondent  under  the  terms  of  said  contract 

"Without  waiving  the  foregoing  exceptions,  bnt  Insisting  upon  all  and 
evecy  thereof,  this  respondent  makes  answw  unto  said  libel  as  follows: 


"Third.  This  respondent  also  admits  that  on  or  about  the  9th  of  July 
last  the  said  steamship  entered  upon  the  performance  of  said  charter  party, 
and  was  accepted  by  the  charterer,  by  whom  she  was  subchartered  to  the 
United  States  Shipping  Company,  a  corporation  of  New  Jersey,  by  whom 
said  vessel  was  again  let  unto  the  Spanish- American  Iron  Company, — the 
same  corporation  named  In  the  third  article  of  the  libd.  This  rrapondent 
furt)ier  admits  that  It  has  now  Jost  learned,  by  the  perusal  of  the  libel 
herein,  that  on  or  about  the  11th  of  August  1900,  while  the  Acanthus  was 
loading  a  cargo  of  iron  ore  from  said  Spanish-American  Iron  Company,  she 
received  some  damage,  either  through  the  manner  in  which  the  said  cargo 
was  taken  on  board,  or  from  the  unfitness  and  weakness  of  her  hatch 
coamings  to  receive  Iron  ore,  but  that  no  intimation  thereof  was  ever  given 
to  this  respondent  except  by  the  filing  of  the  libel  herein.  Further  answer- 
ing, this  respondent  admits  that  It  did  receive  notice  that  on  the  second  trip 
to  Daiquiri  the  master  did  claim  that  his  vessel  had  received  certain  dam- 
age  in  and  about  the  hatches  in  the  loading  of  said  cargo,  but  as  to  the 
facts  thereof  this  respondent  has  no  knowledge,  having  no  representative 
at  Daiquiri,  and  having  had  no  control  over  the  said  vessel,  or  over  the 
parties  then  engaged  In  loading  cargo  an  board  thereof. 

"Fourth.  This  respondent  admits  that  the  steamship  arrived  at  Baltl' 
more,  and  that  on  the  discharge  of  her  cargo  it  was  notified  that  liloyd's  sur- 
veyor had  pronounced  the  Acanthus  unseaworthy  because  of  the  state  of 
her  hatches,  and  the  coamings  thereof,  and  would  not  allow  her  to  leave 
port  until  they  could  be  made  efficient  so  as  to  carry  general  cargo.  This 
respondent  also  admits  that  repairs  were  being  made  from  the  Sth  to  the 
10th  of  October,  1900.  This  respondent  has  no  knowledge  as  to  the  cost 
of  such  repairs,  and  it  alleges  that  the  same  have  been  formally  demanded 
from  it  although  such  claim  was  presented  to  the  respondent  to  be  passed 
over  to  the  Spanish-American  Iron  Company. 

"Fifth.  This  respondent  admits  that  the  said  steamship  was  redelivered 
to  the  owners  in  New  York  on  or  about  the  19th  of  Decemlier,  1900:  that 
it  has  not  paid  the  charter  hire  during  the  time  that  the  vessd  was  repaid 
ing  and  was  off  hire  under  the  charter  party." 

The  respondent  the  Davis  Company  also  filed  a  petition,  the  ma- 
terial parts  of  which  are  as  follows : 

''Second.  On  the  afternoon  of  December  24,  1900,  the  New  Y<»-k  agent 
of  this  petitioner  was  served  with  process  of  this  honorable  court  cltiiig 
It  to  appear  on  January  1st  next  and  answer  unto  a  libel  against  this  re- 
spondent filed  by  the  above-named  John  P.  Worrall,  as  master  of  the  steam- 
ship Acanthus,  for  $770.37,  costs  of  repairs  made  to  said  vessel,  together 
witti  £215.  5h.  Od.,  or,  In  United  States  money.  $1.0t3.96.  as  hire  for  the 
time  occupied  In  repairing  such  damage.  The  petitioner  Is  sued  as  char- 
terer of  said  vessel,  under  a  time  charter  annexed  to  said  libel,  bearing 
date  the  28th  day  of  June,  1800. 

"Third.  In  said  libel  it  is  alleged  (article  3):  "During  the  life  of  the  said 
charter  party,  and  pursuant  to  orders  received  from  the  said  charter,  she 
proceeded  to  Daiquiri,  Cuba,  where  she  arrived  on  August  11,  1900,  and 
there  loaded  a  cargo  of  iron  ore  from  the  Spanlsh-Ameiiean  Iron  Oompauy. 
to  whom  as  libelant  is  Informed  and  believes  the  said  steadier  had  been 
subchartered  by  the  respondent   Solely  by  reason  of  the  careless,  reekleaa. 
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and  negligent  manner  in  whlcb  the  said  cargo  was  put  aboard  hy  th«  said 
Spanlab-Amerlcan  Irtin  Company,  notwithstanding  the  protests  of  the  mas- 
w,  and  without  fonlt  on  the  part  of  the  steamship  or  her  officers,  the  said 
steamship  Acanthus  sustained  some  lUmage,  particularly  to  her  batch 
coamings  and  their  appurtenances.  Subsequently,  and  during  the  life  of 
the  said  charter  party,  and  upon  the  orders  of  the  said  charterer,  the  said 
steamship  Acanthus  proceeded  a  second  time  to  DalQulrl,  Cuba,— arriving 
tbmre  on  September  25,  1900. — and  received  a  cargo  of  iron  ore  from  the 
Spanish-American  Iron  Compuny,  to  whom,  as  the  libelant  Is  informed  and 
bellevea,  the  said  steamer  bad  again  been  subchartered  by  the  respondent 
Solely  by  reason  of  the  careless,  reckless,  and  negligent  manner  In  wblcb 
tb«  said  cargo  was  loaded  by  tlie  said  company,  notwithstanding  the  pro- 
tests of  the  master,  and  without  fault  on  the  part  of  the  steamship  or  bar 
officers,  said  steamship  Acanthus  sustained  considerable  further  damage  to 
the  decks,  coamings,  and  other'  parts  of  her  structure.* 

"Fourth.  It  Is  also  In  said  libel  alleged  that  by  reason  of  such  damage 
tbe  said  steamship  was  pronounced  unseaworthy,  and  the  repairs  to  the 
same  were  made  in  Baltimore  from  the  5th  of  October,  1900,  to  and  Includ- 
ing the  10th  of  October,  1900,  and  that  the  cost  of  the  same  was  the  aum 
of  $770.37.  Under  the  terms  of  the  charter  party  to  this  reepondent,  copy 
of  which  Is  annexed  to  the  libel.  It  was  provided  (clause  16)  'that  in  tbe 
event  of  loss  of  time  from  dwclency  of  men  or  stor^  breakdown  of  ma- 
ehlnery,  stranding,  or  damage  prdventlng  tbe  working  of  the  vessd  fw 
more  than  twenty-four  consecutive  working  hours,  the  payment  of  hli» 
shall  cease  unUl  she  be  again  in  an  efficient  state  to  resume  her  service,' 
and  that  accordingly  the  respondent  did  withhold  and  deduct  from  the 
charter  hire  of  the  vessel  tbe  sum  of  £215.  58.  Od.  during  the  time  of  sucb 
repairs,  and  until  the  said  steamship  had  been  made  .seaworthy  and  fit  to 
resume  her  service. 

"Fifth.  This  respondent  had  no  direct  privity  or  knowledge  in  (egnrd  to 
the  loading  of  sold  steamship  at  Daitiuirl  upon  the  times  mentioned  In  the 
Ub^,  and  Is  unable  to  admit  or  deny  tbe  same.  On  both  of  said  times  the 
respondoit  bad  subchartwed.  tbe  said  steamship  unto  the  United  States 
supping  Company,  a  corporation  of  New  Jers^,  by  whom  the  Acanthus 
bad  been  again  subchartered  to  the  Spanish-American  Iron  Company, — the  - 
same  corporation  named  In  aald  libel,— wbo  had  sole  cliarge  of  the  loading 
and  dispatch  of  the  steamer  Acanthus  at  Daiquiri  on -both  occasions  men- 
tioned in  tbe  libel. 

"Sixth,  upon  receiving  notice  from  the  libelant  that  he  claimed  the 
steamship  Acanthus  had  sustained  damage  while  loading  at  Daiquiri, 
which  notice  was  first  communicated  to  the  respondent  on  or  aliout  October 
4tli  last;  tbe  respondent  passed  the  same  over  to  Its  snbcbarterer.  the 
United  States  Shipping  Company,  and  requested  Information  concerning  the 
same,  to  which  the  United  States  Shipping  Company  replied  in  writing, 
denying  nabiilty.  and  alleging  that,  If  any  such  damage  was  sustained,  the 
^Miklah-Amerlcaii  Iron  Company  was  alone  responsible,  as  appears  by  a 
copy  of  said  letter  hereto  annexed,  marked  *A,'  to  be  taken  as  part  of  this 
petition. 

"Seventh.  These  claims  now  put  forward  against  this  petitioner,  having 
arisen  primarily  between  tbe  vessel  and  tbe  said  Spanish-American  Iron 
Company,  require  that  the  company  be  brought  In  to  defend  this  suit;  and 
ast  this  petitioner  has  no  direct  contract  with  the  Spanish-American  Iron ' 
Company,  save  by  Its  subcharter  to  tbe  United  States  Shipping  Company, 
the  United  States  Shipping  Company  Is  also  a  necessary  party  defendant 
herein.  Thereby  this  comt  will  have  all  parties  before  It  so  that  Its  decree 
herein  may  be  effectual  to  do  final  and  complete  Justice  and  settle  the  ulti- 
mate liability  of  the  party  In  fault,  If  anything  should  be  found  due  the 
libelant  for  the  causes  of  action  stated  In  the  libel. 

"BlC^tb.  Tbe  Spanish-American  Iron  Company  Is  a  corporattoa  of  Wtat 
Vbctnla,  bat  transacts  business  In  New  York,  at  No.  26  Broadway,  where 
It  has  an  office  and  general  manager.  The  United  States  Shipping  Com- 
pany Is  a  corporation  of  New  Jersey,  but  has  Its  general  office  In  New  York, 
In  tbe  Produce  Exchange  Annex  BuUdli^  where  are  also,  Its  president 
and  execntlTa  ofltces.** 
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The  United  States  Shipping  Company,  hereinafter  called  the  "SIup* 
ping  Company/'  answered  the  Ubel,  the  material  parts  bemg  as  fol- 
lows: 

"First  Heretofore,  to  wit  on  or  aboot  tlie  27th  day  of  December,  1900. 
the  Davla  Coal  ft  Coke  Company  theretofore  proceeded  agafost  upon  the 
libel  of  John  P.  Worrall.  master  of  the  British  steamship  Acanthus,  filed  Its 
petition  In  this  court  praying  that  this  respondent,  to  wit  the  United  States 
Shipping  Company,  might  be  cited  to  appear  and  answer  unto  said  libel  and 
unto  said  petition,  which  said  prayer  was  granted  by  this  court  and  a  cita- 
tion Issued  accordingly.   •   •  * 

"Third.  This  respond«it  upon  InformatioD  and  belief,  admits  that  Hie 
steamship  Acanthus  loaded  a  cargo  of  Iron  ore  from  the  Spanish-American 
Iron  Company  la  Daiquiri,  Cnba,  on  or  abouf  August  11,  1900,  and  a  second 
cargo  of  Iron  ore  on  or  about  September  25.  1900,  as  alleged  in  article  3  of 
tlie  libel.  This  respondent  alleges  that  at  said  times  said  steamer  had  been 
furnlflhed  to  said  Spanish-American  Iron  Company  by  this  respondent  and 
not  by  the  Davis  Coal  &  Coke  Company,  as  alleged  In  said  article  of  the 
libel. 

"fourth.  Further  answering  the  libel  herein,  the  respondent  alleges  that 
the  authority  under  which  It  furnished  the  stenmer  AranthuH  to  the  Spanish- 
American  Iron  Company  for  the  first  cargo  of  Iron  ore  as  aforesaid  was  de- 
rived from  a  charter  party  entered  lniS>  on  the  1st  day  of  August  ISOO. 
between  the  Davis  Coal  &  Coke  Company,  therein  named,  as  chartered 
agents  for  the  owners  of  said  steamsbip,  and  this  respondent  in  and  by 
which  said  charter  party  it  was  provided,  among  other  things:  *(1)  That 
said  steamship,  being  warranted  tight  staunch,  and  stroofc,  end  In  every 
way  fitted  for  the  voyage,  shall,  with  all  convenient  dispatch,  proceed  in 
ballast  unless  otherwise  permitted  by  charterers,  to  Daiquiri,  Cuba,  and 
there  load,  aif  customary,  always  afloat,  as  directed,  In  the  customary  man- 
ner, from  the  charterers*  agents  or  shippers,  a  full  and  complete  cargo  of 
ore,  not  exceeding  what  she  can  reasonably  stow  and  carry  ovec  and  above 
h»  tackle,  apparel,  provisions,  fuel,  and  furniture,  say  ab'-ut  3,800  tons,— 
no  ore  to  be  carried  In  the  bunkers,~-aud,  being  so  loaded,  eball  therewltii 
*  proceed  to  Baltimore  direct,  and  deliver  the  same  as  cnstomary,  In  good 
order,  where  and  as  directed  by  the  consignees,  always  afloat*  And  the  re- 
spondent further  alleges  that  the  authority  under  which  It  furnished  the 
steamer  Acanthus  to  the  Spanish- American  Iron  Company  for  the  second 
cargo  of  iron  as  aforesaid  was  derived  from  a  charter  party  entered  into 
on  the  2l8t  day  of  August  t>etween  the  Davis  Coal  &  Coke  Company,  therein 
named,  as  chartered  agents  for  the  owners  of  said  steamship,  and  this  re- 
spondent The  said  charter  party  for  the  second  cargo  of  Iron  ore  afore* 
said  contained  the  same  clause  above  quoted.  In  identical  language: 

"Fifth,  This  respondent  further  alleges,  upon  information  and  belief, 
that  the  charter  parties  aforesaid  executed  by  the  Davis  Coal  &  Coke 
Company,  as  chartered  agents  for  the  owners,  were  duly  ratified  by  the 
owners  of  said  steamship,  and  that  If  the  steamship  Acanthus  sustained 
any  damage  at  the  times  mentioned  In  the  libel,  such  damage  was  due  to 
the  fact  that  the  steamship  Acanthus  was  not  properly  constructed, 
equipped,  and  provided  for  the  transportation  of  cargoM  of  Iron  ore,  and 
,  that  the  hatchways,  hatch  coamings,  ani^e  Irons,  holds,  and  shaft  tannd 
were  not  protected,  by  the  use  of  planks  and  dunnage,  against  Injury. 

"Sixth.  Further  answering  the  libel  herein,  the  respondent  alleges,  upon 
Information  and  belief,  that  the  steamship  Acanthns,  at  the  times  mentioned 
In  the  libel,  was  loaded  In  a  suitable,  proper,  and  customary  manner,  and 
sustained  no  damage  other  than  ordinary  wear  and  tear," 

The  Shipping  Company  also  ansyvered  the  petition,  the  material 

parts  being  as  follows : 

"Second.  Tills  respondent  admits  that  tbe  avermoitB  of  the  Ubd  set 
forth  and  referred  to  in  articles  S  and  4  of  said  petition  are  therein  correctly 
stated. 


"Third.  This  respondent  admits  tbe  matters  alleged  In  artieie  6  of  saUl 
petltloa. 
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"Fourth.  This  respondent  has  no  knowIe^:e  as  to  when  ttie  notice  of 
the  libelant's  claim  for  damages  soatalned  by  the  steamship  Acantbos  was 
received  by  the  Davis  Goal  ft  Goke  Company;  but  it  admits  that  said  notice 
raa  passed  oter  to  this  respondent  to  wit  on  or  abont  October  G.  1900, 
with  a  request  for  Information  concerning  the  same.  This  respondent  ad- 
mits the  other  matters  alleged  in  article  6  of  said  petition. 

"Flftb.  This  respondent  has  no  Icnowledge  as  to  the  matters  altered  In 
article  7  of  said  petition,  but  admits  those  alleged  in  article  8  thereof. 

"Sixth.  This  respondent  has  no  Iinowledge  as  to  whether  all  the  prem- 
ises of  said  petition  are  true,  but  admits  that  they  are  within  the  admiralty 
and  maritime  Jurisdiction  of  this  honorable  court 

"Seventh.  Further  answwlng  the  petition  ba«In.  this  reqxHidefit  alleges 
that  tbe  charter  parties  to  this  respondent  referred  to  in  article  5  of  the 
petition  herein  were  executed  by  tbe  petitioner,  the  Davis  Coal  &  Oote 
Comi^any,  on  the  1st  day  of  August  1000,  as  to  the  first  cargo  of  iron  ote 
meoUoned  to  the  libel,  and  upon  the  2l8t  day  of  August,  1900,  as  to  tbe 
second  cargo  of  Iron  ore  mentioned  in  the  libel,  and  that  each  of  said  charter 
parties  pruvlded,  among  other  things,  as  follows:  *<1)  That  said  steamship, 
being  warranted  tight  staunch,  and  strong,  and  in  every  way  fitted  for  the 
voyage,  shall,  with  all  convenient  dispatch,  proceed  in  ballast  unless  other- 
wise permitted  by  charterers,  to  Daiquiri,  Cuba,  and  there  load,  as  ens- 
ternary,  always  afloat  as  directed,  In  the  customary  manner,  from  the  ctaar- 
terera*  agents  or  shippers,  a  full  and  complete  cargo  of  ote,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  fud,  and  furniture,  say  about  8,800  tons, — no  ore  to  be  carried 
in  tbe  bunkers, — and,  being  so  loaded,  shall  therewith  proceed  to  Baltimore 
direct,  and  deliver  the  same  as  cnstomary.  In  good  order,  where  and  as  di- 
rected by  the  consignees,  always  afloat' 

"Eighth.  This  respondent  further  alleges,  upon  Information  and  belief, 
that  the  steamship  Acanthus  was  not  adapted  to  the  carrying  of  cargoes 
of  iron  ore,  in  that  said  vessel  was  constructed  with  between-decks,  and 
otherwise  in^nroperly  constructed  for  said  purimae,  and  In  that  said  vessel 
was  Improperly  equipped  and  provided  for  the  transportation  of  cargoes  of 
Iron  ore.  and  In  that  the  hatchways,  hatch  coamings,  angle  Irons,  holds, 
and  shaft  tunnel  of  said  vessel  were  not  protected,  by  the  use  of  planks 
and  dunnage,  against  injury;  and  the  respondent  thereupon  av^  that  if, 
dnrine  the  loading  of  the  cargoes  referred  to  in  the  libel,  said  vessel  nwh 
talned  any  damage,  said  damage  was  due  to  the  defects  aforesaid. 

"Ninth.  Further  answering  the  petition,  this  respondent  alleges,  upon 
Information  and  belief,  that  at  the  times  mentioned  In  the  libel  and  in  the 
petition  tbe  steamship  Acanthus  was  loaded  In  a  suitable,  prt^ter,  and  cus- 
tomary manner,  and  sostalned  no  damage  other  than  ordlnarr  wear  and 
tear." 

The  Spanish-American  Iron  Company,  hereinafter  called  the 
**Spani8h  Company,"  answered  the  libel,  the  material  parts  being 
as  follows :  , 

"First.  Ho-etofore,  to  wit  on  ^  about  the  2Tth  day  of  December,  1900, 
the  Davis  Coal  &  Coke  Company,  theretofore  proceeded  against  upnn  the 
libel  of  John  P.  Worrall,  master  of  tbe  British  steamship  Acanthus,  filed 
its  petition  In  this  court  praying  that  this  respondent  to  wit  the  Spanish- 
American  Iron  Company,  might  be  cited  to  appear  and  answer  unto  said 
Hbd  and  unto  said  petition,  which  said  prayer  was  granted  by  this  court 
■Dd  a  citation  issued  accordingly.    •    *  • 

"Fourth.  Tbis  respondent  has  no  knowledge  as  to  the  delivery  of  the 
steamship  Acanthus  to  the  charterer,  the  Davis  Coal  &  Coke  Company,  on 
tbe  9th  day  of  July,  1900,  or  as  to  the  classification  or  condition  of  said 
vessel  at  said  time.  It  admits  that  on  the  11th  day  of  August  1900,  the 
steamship  Acanthus  arrived  at  Daiquiri,  Cuba,  and  there  loaded  a  cargo 
of  tna  ore  from  this  reqmndent  to  which  said  steamer  had  been  snbohar- 
tcced;  but  ft  alleges  that  said  steamer  was  chartered  to. this  respondent  bj 
tits  United  States  Shipping  Company,  and  not  by  the  Davis  Coal  ft  Odk» 
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Company,  u  aUeged  In  the  UbeL  This  rospondent  aHeges  that  s^d  reesd 
waa  loaded  la  a  suitable,  pnq>er,  and  customary  mannor,  and  it  denies  that 
said  loading  was  careless,  reckless,  or  negligent  and  It  denies  that 
an;  protest  whataoever  was  made  by  the  master  of  said  ressel.  This  re- 
spondent has  no  knowledge,  nor  any  information  sufficient  to  form  a  belief, 
as  to  any  damage  whatever  sustained  by  said  vessel  at  said  time;  and 
it  alleges  that  uo  notice  or  claim  that  such  damage  bad  occurred  was 
brought  to  its  attention  or  to  that  of  Its  officers  oe  employ^,  prior  to  the 
ffilsg  of  the  IttKi  herein.  This  respondent  denies  that;  In  case  satd  Tessel 
sustained  damage  at  said  time,  said  damage  was  without  fault  on  the  part 
of  the  steamship  or  her  officers.  This  respondent  admits  that  the  steann 
ship  Acanthus  proceeded  a  second  time  to  Daiquiri,  Cuba,  arriving  there 
on  September  25,  1900,  and  that  said  vessel  again  received  a  cargo  of  iron 
ore  from  this  resiKindent,  to  which  said  vessel  had  ))een  subchnrtered  by 
the  United  States  Shipping  Company  as  aforesaid.  This  respondent  alleged 
that  said  vessel  was  loaded  lu  a  suitable,  proper,  and  customary  mtinnar, 
and  It  denies  that  said  loading  was  careless,  rectdess,  or  negligent,  and  It 
denies  that  the  damage  sustained  by  the  Teasel  at  said  time.  If  any  snidi 
damage  there  was,  occurred  without  fault  on  the  part  of  the  steamship  or 
htx  officera.  This  respondent  all^^es  that  no  protest  or  ccHuplalnt  as  to 
the  manner  of  loading,  or  as  to  any  damage  sustained  by  the  vessel,  was 
made  until  abont  3  p.  m.,  when  the  master  of  said  steamship  stopped  the 
loading  and  complained  that  his  vessel  was  being  damaged.  After  a  de- 
tention of  about  forty  minutes  said  loading  was  resumed,  and  was  com- 
pleted on  the  morning  of  the  following  day.  This  respondent  denies  that 
said  vessel  sustained  any  damage  after  8  p.  m.  of  September  25.  1900,  bot 
it  has  no  knowledge  as  to  whether  any  damage  occnnred  on  said  day  earl- 
iw  than  BBld  hour.  It'  alleges  that  such  damagei  If  any,  was  trifling. 


"Seventh.  Fnrtlier  answering  the  libel  herein,  the  respondent  all^i^  that 
the  steamship  Acanthus,  upon  the  voyage  mentioned  in  the  libel,  was  fur- 
nished to  It  under  the  terms  and  provisions  and  subject  to  the  conditions 
of  an  agreement  or  charter  party  entered  into  on  the  90th  day  of  Septem- 
ber. 1897,  between  the  United  States  dipping  Company,  therein  referred 
to  as  the  'Shipping  Company,'  and  this  respondent,  thweln  referred  to  as 
the  'Mining  Company.*  in  and  by  which  said  agreement  or  charter  party 
It  was  provided,  among  other  things:  *(1)  Ships  to  be  furnished  at  cegnlar 
Intervals  apedfled  by  the  Mining  Company;  the  latter  gtvli^;  the  Shipping 
Omnpany  reasonable  notice;  and  the  Shipping  Company  warrants  that  all 
steamships  to  be  employed  in  tills  traffic  shall  be  tight,  staunch,  and  strong;, 
and  In  every  way  fitted  for  the  voyage.  The  Shipping  Company  also  agrees 
to  furnish  steamships,  the  construction  of  which  is  suitable  for  this  trade, 
and  approved  by  the  Mining  Company.  •  •  •  (19)  Any  damage  suf- 
fered by  a  vessel  in  loading  or  discharging  shall  be  borne  by  the  vessel, 
unless  due  to  negligence  or  fault  on  the  part  of  the  Mining  Company.' 

"Eighth.  This  respondent  further  all^s,  upon  InfOTmation  and  bdlefr 
that  the  ateamshlp  Acanthus  was  not  adapted  to  the  carrying  of  cargoes 
of'  Iron  ore,  in  that  said  vessel  was  coastrncted  with  between-decfes,  and 
otherwise  Improperly  constructed  for  srU  purpose,  and  in  that  said  vess^ 
was  Improperly  equipped  and  provided  for  the  transportntion  of  cargoes  of 
icon  ore,  and  In  that  the  hatchways,  hatch  coamings,  angle  Irons,  holds, 
and  shaft  tunnel  of  said  vessel  were  not  protected,  by  the  use  of  planks 
and  dunnage,  against  injury;  and  the  respondent  thereupon  avoa  that 
if,  during  the  loading  of  the  cargoes  referred  to  in  the  libel,  said  vesed 
sustained  any  damage,  said  damage  was  due  to  the  defects  aforesaid''' 

The  Spanish  Company  also  answered  the  petition,  the  material 
parts  being  as  follows : 

"First  This  respondent  admits  the  matters  alleged  In  artldes  1,  9,  5 
•  and  8  of  said  petition. 

"Second.  This  respondent  admits  that  the  averments  of  the  llbd-  set 
forth  and  refexved  to  tat  articles  8  and  4  .of  said  petiUoD  are-  tiiw^  tor- 
•.nctly  stated. 
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**nilrd.  TUa  responaent  admits  tlutt  it  has  no  direct  contract  -with  the 
Davis  Coal  &  Coke  Cbmpanf,  but  as  to  tba  other  matters  alleged  In  articles 
0  and  7  of  the  petltUm  It  baa  no  knowledge,  and  It  neither  admits  nor  denies 
the  same. 

"Fourth.  This  respondent  has  no  knowledge  as  to  whetber  all  and  sing- 
ular the  premises  of  said  petition  are  true,  but  admits  that  they  are  within 
the  admiralty  and  maritime  Jurisdiction  of  this  honorable  court" 

The  question  for  consideration  is  whether  the  vessel  was  damaged 
at  Daiquiri  in  such  a  manner  as  to  entitle  the  libelant  to  repair  her 
at  the  expense  of  die  respondents,  or  of  any  of  them.  If  that  is 
determined  in  the  affirmative^  the  hire  contmued  during  the  period 
necessary  for  such  repairs,  and  the  libelant  is  entitled  to  recover  in 
both  respects;  otherwise  the  steamer  was  off  hire  during  the  pe- 
riod, and  there  cannot  be  a  recovery  in  either  respect. 

At  the  trial  the  question  as  to  the  admissibility  of  the  steamer's 
log  book  was  raised.  It  was  offered  by  the  libelant,  objected  to 
by  the  respondents,  and  received  subject  to  the  objection.  It  ap- 
pears that  its  production  was  asked  for  by  the  proctors  for  the 
Shipping  Company  and  the  Spanish  Company  at  the  time  of  the  tak- 
ing of  the  deposition  of  the  master  of  the  ship.  It  was  not  then 
produced,  but  it  was  produced  during  the  examination,  which  im- 
mediately followed,  of  the  first  officer,  who  kept  it,  and  it  was  mark- 
ed in  evidence  as  an.  exhibit  for  the  libelant.  The  log  book  was 
then  subject  to  the  respondents'  use,  if  they  wished  to  examine  it ; 
and  it  appears  by  the  admission  of  the  proctors  for  the  Shipping 
Company  and  Spanish  Company  that  they  did  examine  it,  but  too  late 
for  cross-examination  of  the  witnesses  in  connection  with  it.  It 
is  well  established  that  a  log  book  is  not.  ordinarily  receivable  in 
evidence  in  favor  of  the  persons  concerned  in  making  it,  except  in 
a  few  cases  relating  to  seamen,  provided  for  by  statute,  i  Greenl. 
Ev.  §  495.  It  is  not  necessary  to  decide  here  the  vexed  question 
whether  an  inspection  by  the  other  party  after  a  production  at  the 
time  of  the  trial  upon  a  subpoena  duces  tecum  makes  it  evidence  for 
the  one  producing  it.  Edison  Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.  (C.  C.)  45  Fed.  55,  Smith  v.  Rentz,  131  N.  Y.  169, 
30  N.  E.  54,  15  L.  R.  A.  138.  T  doubt  if  a  mere  inspection  of  a 
10^  book  by  the  party  against  whom  it  is  sought  to  be  used  makes  it 
evidence  tor  the  party  who  made  it,  but,  under  the  circumstances  of 
the  case,  I  have  examined  this  one.  I  do  not  see  that  it  adds  any- 
thing to  the  testimony  of  the  officers,  but  regard  it  as  corroborative 
of  their  statements. 

The  steamer  was  delivered  to  the  Davis  Company  in  Baltimore  on 
July  29,  1900,  at  9  o'clock  a.  m.  She  was  classed  100  Ai ;  having 
passed  her  second  Lloyd's  survey  in  November,  1899,  at  South 
Shields,  at  which  time  some  $2,000  were  spent  upon  her.  At  the 
time  of  her  delivery  she  was  in  eood  order,  and  all  the  hatch  coam- 
ings were  in  good  condition.  She  was  accepted  by  the  Davis  Com- 
pany as  being  in  accordance  with  the  contract,  and  subchartered  by 
It  to  tbe  Shipping  Company,  which  subchartered  her  to  the  SpaniM 
Company.  The  subcharters  were  in  substantial  conformity  with 
the  allegations  of  the  pleadings,  and  thereunder  the  steamer  made 
two  trips  to  Daiquiri,  Cuba,  where  she  was  loaded  with  iron  ore. 
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which  she  delivered  in  Baltimore,  Md.  Upon  the  occasion  of  her 
first  loading  at  Daiquiri,  the  libelant  claimed  that  some  damage  was 
done  thereby  to  the  angle  irons  of  the  hatch  coamings,  but  it  was  not 
of  serious  consequence,  and  the  claim  therefor  in  the  libel  was  not 
pressed  upon  the  trial.  Upon  the  second  loading,  however,  it  was 
claimed  that  such  serious  damage  was  done  that  the  vessel  was  ren- 
dered unseaworthy  thereby,  and  th'at  in  consequence  the  repairs 
which  are  the  subject  of  dispute  were  necessarily  made  in  Baltimore. 
On  the  other  hand,  the  respondents  contend  that  the  vessel  was  not 
damaged  in  the  loading  beyond  the  ordinary  wear  and  tear  incidental 
to  the  loading  of  iron  ore,  and  that  the  steamer's  owners  were  bound 
to  repair  the  damage,  under  the  terms  of  the  charter  party.  That 
there  was  considerable  damage  admits  of  no  dispute.  A  survey  was 
called  in  Baltimore  for  the  purpose  of  ascertaining  the  extent  of  the 
damage,  and  I^oyd's  surveyor  recommended  certain  repairs  to  the 
coammgs,  etc.,  which  he  testified  were  necessary  to  render  the 
steamer  seaworthy.  I  accept  this  testimony  as  controlling  upon  the 
condition  of  the  steamer,  and  conclude  that  the  damage  exceeded 
ordinary  wear  and  tear.  The  question  remains  whether  the  excess 
of  damage  could  have  been  prevented  by  the  use  of  proper  precau- 
tions on  the  part  of  the  steamer  at  the  time  of  loading.  The  sur- 
veyor mentioned  (libelant's  witness)  testiAed  that,  even  with  coal  car- 
goes, it  was  usual  for  a  steamer  receiving  them  to  take  preventive 
measures  in  the  way  of  coverings  for  the  coamings  and  other  parts 
liable  to  injury,  and  that,  iron  ore  being  a  harder  cargo  to  receive, 
greater  precautions  were  necessary  in  such  cases.  The' loading  at 
Daiquiri  was  from  an  ore  dock  projecting  about  500  feet  out  into  the 
bay.  -There  were  12  ore  pockets  located  near  the  outer  or  northefly 
end  of  the  dock,  about  20  feet  apart  Each  pocket  had  an  iron 
chute,  semicircular  in  shape,  about  2$  or  30  feet  long,  and  2^  feet 
wide,  attached  to  it  at  its  lowest  point.  These  chutes  were  fed 
through  openings  in  the  pockets  immediately  over  them.  The  pock- 
ets were  at  two  elevations ;  a  part  having  their  orifices  about  32-35 
feet  above  the  water;  the  other  being  tapped  at  an  elevation  of 
about  2^-25  feet  above  the  water.  The  ore  passed  through  these 
pockets  into  the  chutes,  and  thence  into  the  vessel.  A  part  of  the 
loading  apparatus  was  a  large  square  sheet  of  iron,  called  "a  "devil," 
which  was  suspended  by  the  ship's  tackle  in  the-  center  of  the  hatch- 
way, opposite  the  mouth  of  each  chute,  and  served  to  break  the  force 
of  the  fall  of  the  ore,  .and  to  distribute  it  in  the  hold  of  the  vessel. 
Ordinarily  it  was  necessary  to  use  the  upper  chutes  first  in  loading, 
because  the  vessels  would  be  too  high  out  of  the  water  for  the  use 
of  the  lower  chutes,  which  were  brought  into  requisition  when  cargo 
enough  was  taken  in  by  means  of  the  upper  chutes  to  bring  the  vessel 
down  in  her  bearings  to  the  necessary  depth  for  the  lower  chutes. 
The  rise  and  fall  of  the  tide  at  Daiquiri  is  only  about  18  inches,  so 
that  no  substantial  difference  is  made  by  its  state.  The  testimony  is 
to  the  effect  that  this  method  of  loading  iron  ore  is  generally  adopted 
in  this  country  and  Cuba,  and  is  one  to  which  vessels  undertaking 
to  carry  iron  ore  are  expected  to  have  in  view  when  chartering  for 
such  trade.    Notwithstanding  precautions  taken  by  ve^^els  to  pro- 
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tect  themselves,  some  slight  damage  to  the  hatch  openings,  amount- 
ing to  $50  or  $75,  usually  occurs  on  each  occasion,  and  is  borne  b> 
the  vessel.  I  am  inclined  to  the  opinion  that  the  excess  of  damage 
in  this  case,  over  ordinary  wear  and  tear,  was  caused  by  the  absence 
of  proper  precautions  on  the  part  of  the  vessel,  or  at  least  there  is  no 
satisfactory  proof  to  the  contrary,  and  not  by  any  negligent  loading 
on  the  part  of  the  shipper,  which  used  the  ordinary  method.  During 
the  loading  the  captain  of  the  vessel  complained  to  the  shipper  that 
the  vessel  was  being  injured,  and  the  loading  was  temporarily  sus- 
pended. The  shipper's  agent,  in  reply  to  the  complaint,  wrote  to  the 
master  that  they  were  "loading  the  vessel  in  the  usual  manner.  In 
case  you  find  any  damage  to  her,  please  write  me  a  letter  detailing 
the  same,  and  I  will  forward  the  same  to  our  New  York  office,  where 
such  claims  are  adjusted."  The.inaster  sent  such  a  letter  to  the 
agent,  and  the  loading  then  went  on  again  without  further  objection 
on  the  master's  i»rt,  who  appears  to  have  relied  upon  his  complaint 
and  the  letters  to  cover  any  damage  the  vessel  might  receive.  It 
would  have  been  better  if  the  master,  being  advised  of  the  probability 
of  damage  by  his  experience  on  the  first  loading  and  what  was  tak- 
mg  place  at  the  second  loading,  had  endeavored  to  protect  his  vessel 
by  suitable  devices,  such  as  covering  the  coamings  and  other  places 
where  the  ore  would  strike  by  old  chains,  boards,  and  planks,  as 
was  sometimes  done  on  vessels  which  were  being  loaded  at  this  dock. 
And  apart  from  the  practice,  ordinary  care  on  the  part  of  the  vessel 
would  have  required  some  attempt  to  prevent  the  damage,  which 
was  entirely  neglected.  The  duty  of  prevention  belonged  to  .the 
ship.  Ofivari  v.  Merchant  (D.  C.)  18  Fed.  554.  Moreover,  this 
steamer  was  of  a  different  type  from  those  usually  employed  in  the 
trade,  in  that  she  had  between-decks,  which  received  the  principal 
part  of  the  damage,  and  probably  had  some  effect  in  producing  dam- 
age to  the  upper  coamings  and  other  parts,  through  a  difHculty  of 
distributing  the  ore  by  the  usual  means.  Such  fact  was  necessarily 
influential  m  exonerating  the  Shipping  Company  and  the  Spanish 
Company,  which  were  entitled  by  their  subcharters  from  the  Davis 
Company  to  a  vessel  suitable  for  their  trade.  I  find  that  they  are  not 
liable. 

As  to  the  Davis  Company,  it  was  entitled  to  the  use  of  the  vessel 
in  "carrying  lawful  merchandise"  within  the  limits  in  which  she  was 
to  be  used,  and  in  subchartering  for  the  iron  trade  it  was  acting  with- 
in its  legal  rights.  Such  trade  is  a  hard  one  on  vessels,  but  iron  ore 
is  not  unlawful  merchandise.  If  the  steamer's  owners  had  wished 
to  exclude  such  use  of  their  vessel,  they  should  have  procured  a 
stipulation  to  that  effect  to  be  included  in  the  contract.  The  fact 
that  the  vessel  would  be  subjected,  by  reason  of  the  character  of  the 
ore  and  the  method  of  loading,  to  more  than  the  ordinary  wear  and 
tear  incident  to  other  cargoes,  was  known  to  the  master  when  he 
entered  upon  the  performance  of  the  second  voyage.  It  is  evident 
that,  from  what  he  ascertained  upon  the  first  voyage,  he  did  not 
then  consider  the  proposed  use  of  the  vessel  as  improper,  and  it  was 
incumbent  upon  him  to  take  adequate  means  to  adapt  her  to  the  con- 
tii^ndes  of  the  trade.    If  he  had  done  so,  and  endeavored  by  some 


600 


113  FEDSRAli  REPORTER. 


proper  means  to  avert  or  mintmue  the  danger  of  damage,  and  it 
nevertheless  had  occurred,  he  would  now  be  in  a  better  position  to 
assert  the  claim  of  negligent  loading.  I  also  find  that  there  is  no 
liability  on  the  part  of  the  Davis  Company. 

Libel  and  petition  dismissed,  with  costs  to  the  Davis  Conmany 
against  the  libelant,  and  with  one  bill  of  costs  to  the  Shipping  Com.- 
pany  and  the  Spanish  Company  against  the  Davis  Company. 


FIDELITY  TBITST  &  GUABANTT  CO.  T.  FOWLER  WATER  OCX  et  aL 
(Olrcnft  Court,  D.  In^ana.  January  21,  1902^ 

No.  9.677. 

L  UUKIOIFAL  CORPORATIOHB— FOWBRa— GhANTINQ  FnAIfCHISB  TO  WaTEB  COM- 
PANY. 

Under  the  I&w  of  Indiana,  as  settled  by  decision,  tbe  fact  that  a  town 
Is  flnanclally  unable  to  construct  a  system  of  waterworks  does  not 
disable  It  from  granting  a  franchise  to  a  water  company  for  the  con* 
Btrnction  by  It  of  auch  system  fbr  the  beneflt  q£  the  town  and  its  In- 
habitants. 

S>  SjUlB— InDEBTBDNESS— COSTRACT  TO  PaT  WaTKR  KbKTAIA 

A  contract  by  a  city  or  town  to  pay  hydrant  rentals  to  a  water  com- 
pany at  stated  times  la  the  futnre  does  not  create  an  Indebtedness  for 
the  ag^egate  amount  of  Bucta  rentals,  within  the  meaning  of  the  pro- 
vision of  the  constitution  of  Indiana  limiting  the  Indebtedness  of  snob 
corporaticns. 

t.  Same— CONTRAOTB— DiBCRKTIOS  OP  CODNCn- 

In  a  contract  between  a  cl^  or  town  and  a  water  company  for  the 
rental  of  flre  hydrants,  the  number  of  hydrants  to  be  furnished,  the 
rental  to  be  paid  therefor,  and  the  times  and  amounts  of  the  several 
payments,  are  all  matters  which  It  Is  competent  for  the  parties  to  agree 
upon,  and  as  to  which  the  discretion  of  the  municipal  anthwltles  can- 
not  be  controlled  by  the  courts,  4n  the  absence  of  fraud  or  such  a  gross 
abuse  of  discretion  as  to  evince  bad  faith. 

4  BaMB— POWERB— PORCHABE  OP  PKDPBRTT  SOBJBCT  TO  MoRTGAOB. 

A  municipal  corporation,  having  no  power  to  Incumber  Ite  property 
by  mortgage,  In  the  absence  of  express  legislatlTe  authority.  Is  without 
power  to  purchase  and  bold. property  which  Is  subject  to  a  mortgage. 
Buch  a  purchase,  moreover,  would  create  an  Indebtedness  on  the  part 
of  the  corporation  to  the  extent  of  the  mortgage  debt,  although  It  did 
not  oUlgate  Itself  to  pay  such  debt. 
&  Bakb— VALimTT  ov  Ordihance— Crbatton  ov  Illbsal  [ndebtbdnkbs. 

A  town  In  Indiana,  having  voted  to  construct  watoworks,  but  being 
unable  to  do  so  without  Incurring  an  Indebtedness  beyond  the  consti- 
tutional limit,  passed  an  ordinance  granting  a  franchise  to  a  water 
company  to  construct  the  works  In  accordance  with  certain  speclflca- 
tlons.  It  authorized  the  company  to  Issue  a  series  of  bonds,  maturing 
in  from  1  to  30  years,  and  secured  by  a  mortgage  on  the  plant  It  fur- 
ther contained  a  contract  by  which  the  company  was  to  furnish  a  num- 
ber of  flre  hydrants,  for  which  the  town  agreed  to  pay  a  stipulated 
rental  semlannnally;  the  same  to  be  paid  directly  to  the  trustee  fdr  the 
bondholders;  such  rentals  being  sufficient  In  amount  to  keep  up  the 
Interest  on  the  bonds  and  to  pay  the  same  as  they  matured,— and  such 
provisions  were  printed  on  the  back  of  the  bonds.  Held  that.  In  the 
absence  of  fraud  which  woald  render  the  agreement  to  pay  hydrant 
rentals  invalid,  neither  the  ordinance,  nor  the  bonds  Issued  In  accord- 
ance therewith,  were  rendered  Invalid,  as  against  bona  fide  purchasera* 
by  a  further  provision  ot  the  ordinance  giving  the  town  an  optka  to 
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poKluM  tbe  iraterwozfc^  ralUect  to  llie  mortgage,  -trithln  30  dftTS  aftpr 
their  completton,  althongb  the  tovn  bad  no  lawful  power  to  nuke  such 
purchaae,  since  the  option  created  no  obligation  on  tiie  part  of  tlia 
town  to  pnrchcee  or  to  create  an  Illegal  Indebtedness. 


Tbe  bonds  bavlDg  been  iBsued  and  sold  to  bona  fide  purchasers,  sach 
purchasers  were  cbarged  only  wltb  knowledge  of  such  facts  as  were 
disclosed  by  tbe  ordinance  and  records;  and  the  contract  by  tbe  town 
to  pay  hydrant  rentals,  on  tbe  strength  of  which  the  bunds  -wwe  sold, 
being  In  itself  legal  and  within  the  corporate  powers  of  the  town,  the 
lattn  conld  not  invoke  to  def«tt  encb  contract  as  against  the  bond-  , 
headers  a  secret  agreement  between  Its  officers  and  the  water  com- 
pany that  the  town  should  exercise  Its  option  to  purchase  tiie  works. 
In  violation  of  law,  nor  the  actual  exercise  of  such  option  after  the 
bonds  were  sold,  by  taking  a  conveyance  of  the  works  subject  to  the 
mortgage,  but  tbe  bondholders  had  the  right  to  have  such  conveyance 
adjudged  Illegal  In  so  far  as  It  affected  their  rights.! 

T.  EopITT  JCRIBDTCTIOIT— GnfORCINO    LeQAL  DeUAKDS— DbTESHINIHO  ErTIRK 
CONTROVEltSV. 

A  town,  having  taken  a  conveyance  of  waterworks  from  a  company 
which  had  previously  executed  a  mortgage  thereon  to  secure  Its  Iwnd- 
boldm,  and  having  gone  Into  poasesslou,  was  a  necessary  party  to 
a  suit  against  the  company  to  foreclose  the  mortgage:  and  a  court  of 
equity,  having  thus  obtained  ]ur1|Action  of  the  parties  and  of  the 
snbject-matter,  has  Jurisdiction  In  such  suit  to  enforce  a  contract  be- 
tween tbe  town  and  company,  made  prior  to  the  Issuance  of  the  bonds, 
by  which  tbe  town  agreed  to  pay  hydrant  rentals  directly  to  the  mort- 
gage trnstee  for  the  benefit  of  the  bondholders. 

In  Equity.    On  exceptions  to  report  of  spedal  master. 

This  Is  a  BOlt  in  equity  to  procure  the  foreclosure  of  a  deed  of  trust 
execatad  by  the  water  company  to  secure  the  payment  of  bonds  issued  by 
It  amounting  to  ¥30,000  Tbe  deed  of  trust  covers  all  the  tangible  property, 
franchises,  and  rights  of  the  water  company.  On  June  17,  1S95,  an  elec- 
tion was  duly  had  and  held  by  the  qualified  voters  of  tbe  town  of  Fowler 
to  determine  whether  or  not  the  town  should  construct  a  system  of  water- 
works, at  which  election  283  voted  for,  and  9  against,  such  proposetl  con- 
struction. The  board  of  trustees  advertised  for  bids  for  the  construction  of 
the  proposed  works,  and  three  bids  were  received,  namely,  one  for  $37,800. 
one  for  $35,300,  and  one  for  ¥34,085.  These  bids  were  rejected;  the  board  of 
trostees  being  of  opinion,  and  so  resolving,  that  the  town  was  not  financially 
able  to  construct  Uie  woi^s.  The  board,  on  further  consideration,  detON 
mined  that  there  was  urgent  need  for  a  system  of  waterworks,  and  thorpupou 
detmnlned  to  negotiate  a  franchise  on  the  best  terms  obtainable  with  the 
Fowler  Water  Company.  On  August  9,  1895.  the  board  unanimously  adopt- 
ed an  ordinance  for  the  supply  of  wholesome  water  to  the  town  and  its 
Inhabitants,  and  authorizing  the  Fowler  Water  Company  to  construct,  main- 
tain, and  operate  a  system  of  waterworks  therein, 

Tbe  first  section  grants  authority  and  permission  to  the  Fowler  Water 
OnnpaiiT  to  construct,  maUitaln,  and  operate  a  system  of  waterworks  In 
tbe  town  according  to  certain  prescribed  plans  and  specifications,  and  for 
that  purpose  permission  Is  granted  to  use  the  streets,  alleys,  bridges,  side- 
walks, and  public  grounds  f •  r  laying,  placing,  taking  up,  repairing,  and 
connecting  water  mains,  hydrants,  pipes,  and  valves  for  the  service  of 
water.  The  rights,  privileges,  and  franchises  were  vested  in  the  water 
company  for  50  years  from  and  after  the  adoption  of  the  ordinance,  subject 
to  tbe  right  of  the  town  to  purchase  as  hereinafter  provided. 

Tbe  second  section  provides  that  the  water  shall  be  wholesome  In 
quality,  and  shall  be  pumped  from  tubular  wells;  that  tb»  pumps,  en- 
gines, boilers,  standpipe,  engine  hous^  and  other  buildings  and  machinery 
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sban  tw  erected  on  gRnmd  irtttiln  tbe  corporate  limits;  that  Qie  pnmp- 
iDg  statton  shall  be  constrncted  ot  brick,  practically  fireproof,  and  the 
pamps  shall  be  set  as  shown  on  the  plans,  or  as  directed  by  the  consulting 
engineer;  that  the  pumps  shall  have  an  aggregate  capacity  of  not  less 
than  1,000,000  gallons  In  24  hours;  that  all  malua  and  piping  shall  be  cast 
Iron,  and  tested  under  a  pressure  of  300  pounds  to  the  square  inch,  and  of 
various  sizes,  quality,  and  finish,  as  required  by  tbe  plans  and  specifica- 
tions; that  all  mains  shall  be  laid  In  accordance  with  the  plans  ai^  sped- 
flcations.  and  Joined  in  the  most  sklllfal  mannw,  and  placed  where  Indi- 
cated on  the  plans  and  specifications;  that  the  fire  hydrants  shall  not  be 
less  thau  49,  and  shall  be  placed  as  required  by  tbe  plans,  and  shall  be  of 
modern  standard  style;  that  the  standplpe  shall  consist  of  a  ste^  reser- 
voir 100  feet  high  by  12  feet  in  diameter,  on  a  stone  and  concrete  founda- 
tion; that  the  engines,  boilers,  pumps,  and  all  other  machinery,  and  all 
kinds  of  materials  for  the  erection  and  completion  of  the  waterworks  sys- 
tern,  shall  be  of  the  [Mittern  and  quality  described  in  tbe  plans  and  speci- 
fications, and  all  work  shall  be  done  In  strict  accordance  therewith,  and 
subject  to  the  approval  of  the  consulting  engineer  or  superintendent. 

The  third  section  provlijes  that  tbe  waterworks  shall  be  completed  and 
ready  to  be  finally  tested  on  or  before  December  1,  lljOS;  that  the  water 
company  shall  furnish  a  bond  In  the  sum  of  $10,000  for  the  completion  of 
the  works  according  to  the  plans  and  specifications,  and  to  hold  the  town 
harmless  from  all  damages  by  reason  of  the  construction  of  tbe  same. 

The  fourth  section  provides  tli|4  tbe  streets,  etc..  shall  not  be  unneces- 
sarily obstructed  In  coustructiog^ie  works;  that  tbe  streets,  etc,  shall 
be  restored  to  tiielr  former  condition,  and  that  the  water  company  shall 
h<^d  the  town  harmless  on  account  of  the  negligence  of  Itself  or  its  agents; 
that  danger  lights  and  temporary  barricades  shall  be  erected  at  night. 

The  fifth  section  provides  that  as  soon  as  tbe  works  are  completed  the 
engineer  or  superintendent  shall  report  to  the  board  of  trustees,  and  a 
final  test  shall  be  made;  that  If,  on  such  test,  the  works  comply  with  the 
test  prescribed  In  the  speclflcations,  and  If  the  work  shall  In  all  respects 
conform  to  the  plans  and  specifications,  the  board  of  trustees  shall  accept 
the  same,  and  a  certificate  to  that  effect  signed  by  the  president  cf  the 
board  of  trustees,  and  attested  by  the  town  clerk,  shall  be  delivered  to  tbe 
water  company. 

Section  6:  "For  the  purpose  of  enabling  said  water  company  to  realise 
a  portion  of  the  money  with  which  to  erect  and  complete  ssld  waterworks, 
said  corporation  may  mortgage  said  entire  water  works  plant,  Including 
tbe  engines,  pump-house  and  stand-pipe  and  real  estate  connected  there- 
with, all  machinery,  mains  and  piping,  and  all  other  property  forming  a 
part  of  said  water  works  system.  Including  the  rights  and  franchises  of 
this  ordinance,  to  secure  a  loan  of  said  corporation  not  exceeding  at  any 
time  within  one  year  from  the  date  of  the  completion  of  said  water  works, 
tbe  sum  of  (30.000.  But  said  company  shall  not  alienate  said  plant  otber- 
wlse  except  to  the  town  of  Fowler  within  one  year  from  the  date  of  the 
completion  of  tbe  said  water  works  plant  according  to  said  plan  and  specl- 
flcations. But  nothing  herein  nor  in  this  ordinance  shall  be  so  constraed 
as  to  make  tbe  town  of  Fowler  liable  for  the  payment  of  any  p<Htlon  of 
said  $30,000  of  bonds  and  mortgage." 

Section  7:  "In  consideration  of  the  furnishing  of  water  for  the  hydrants 
hereinafter  enumerated,  and  In  further  consideration  of  tbe  benefits  to  ac- 
crue to  the  town  of  Fowler  by  the  erection  of  said  system  of  water  works, 
and  of  the  mutual  covenants  and  agreementa  In  this  ordinance  contained, 
the  said  town  of  Fowler  agrees  to  rent  and  hereby  renta  from  said  Fowlo- 
Wata  Company,  ite  successors  or  assigns,  forty  nine  flre  bydrante  such 
as  are  described  In  the  plans  and  specifications  herein  mentioned,  for  the 
period  of  twenty  years  beginning  December  1,  1895.  which  hydrant  rentals 
the  town  of  Fowler  hereby  agrees  to  pay  to  the  said  Fowler  Water  Com- 
pany, Its  successors  or  assigns,  semi-annually,  at  the  following  rates: 
[Here  follows  a  detailed  statement  of  the  amount  of  each  semiannual  pay- 
ment] And  In  case  tbe  said  water  company  causes  an  encnmbrance  by 
mmtgagft  to  be  placed  upon  Ito  property  to  secure  an  issue  of  bonds  Cor 
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sn  amonnt  not  exceeding  the  sani  hereinbefore  mentioned,  then  the  town 
of  Fowler  agrees  to  pay  each  and  all  of  the  hydrant  rentals  herein  named 
daring  the  existence  of  such  encumbrance  or  mortgage  directly  to  the  trus- 
tees named  In  said  encihnbrance  or  mortgage.  And  In  the  event  that  hy- 
drants are  constructed  on  such  water  works  system  in  excess  of  forty  nine 
In  numbor,  said  town  agrees  to  pay  an  annual  rental  of  tmrty  dollars  for 
eseli  snch  additional  hydrant  so  placed  on  the  system;  such  additional  hy- 
drant rental  to  be  payable  seml-anDually  on  June  first  and  Decembei^  first 
in  each  year  to  the  said  FowlM  Water  Ck>mpany,  its  successors  or  assigns." 

The  eighth  section  provides  that  the  water  company  shall  keep  the  hy- 
drants supplied  with  water,  and  keep  them  In  good  repair;  that  the  chief 
of  the  fire  department  of  the  town  shnll  have  supervision  of  them,  and  Khali 
cause  them  to  be  Inspected  and  tested  at  any  time,  and.  If  he  finds  any 
defective,  shall  give  notice  at  cnce  to  the  person  in  cluti^e  of  the  water- 
woAa,  and  tiie  water  company  shall  at  once  put  the  same  In  T^;Mlr. 

The  ninth  section  provides  for  the  rates  which  may  be  charged  to  private 
consumers  of  water. 

Section  10:  "Said  town  shall  annually,  during  said  terra  hereinafter  men- 
tioned, levy  and  collect  a  tax  sufficient  to  pay  said  hydrant  rentals  accru- 
ing said  years;  tbe  said  tax  when  collected  shall  be  kept  and  known  as 
the  'Hydrant  Fund,'  and  shall  be  held  inviolate  and  is  hereby  irrevocably 
idedged  and  appropriated  fi.r  the  payment  of  such  hydrant  rental  In  the 
manner  herein  provided.  Provision  to  meet  the  requirements  of  this  sec- 
tion alttU  be  made  In  the  annual  appropriation  bUl." 

Section  11:  *^he  town  of  Fowler  shall  have  tbe  right,  for  the  period  of 
thirty  days  as  h«elnafter  specified,  to  purchase  said  watex  works  from  tbe 
said  water  company;  and  In  case  the  said  town  shall  exercise  the  opUon 
hereby  granted,  said  water  company  shall  convey  to  said  town  said  water 
frorks  plant,  together  with  all  real  estate,  buildings,  machinery,  fixtures 
•nd  piping  connected  therewith,  and  all  the  rights  and  franchises  apper- 
taining tbereto,  upon  the  terms  and  dondltlons  following,  to-wlt:  If  said 
town  shall  exercise  the  said  option  within  thirty  days  after  said  water 
works  oltall  have  been  completed,  tested,  appr  ved  and  acc^>ted  by  said 
town  as  taoelnbefore  provided,  said  water  company  shall  convey  to  said 
town  by  good  and  sufficient  deed  said  water  works  plant,  with  all  the  real 
estate,  buildings,  machinery,  tools,  fixtures  and  piping  connected  there- 
with, and  all  the  rights  and  privileges  appertaining  tbereto,  for  the  sum 
of  four  thousand  dollars,  such  payment  to  be  made  at  snch  time  and  In 
such  manner  as  may  be  agreed  upon  between  said  town  and  said  water 
company,  but  to  be  made  on  or  before  said  town  shall  take  possession  of 
said  water  works.  Said  sale  to  be  made  subject  to  tbe  encumbrance  of  any 
bonded  Indebtedness  theretof .  re  placed  upon  said  plant  by  said  wat»  com- 
pany as  aforesaid,  but  free  and  clear  from  all  Hens,  claims  and  charges 
90iee  than  said  mortgage  indebtedness  and  accrued  Interest  thereon;  said 
town  shall  covenant  in  said  conveyance  to  It  to  keep  said  plant  In  good 
Tepatr  and  operating  condition.  Said  deed  of  conveyance  shall  recite  that 
9ald  conveyance  Is  made  expressly  subject  to  said  encumbrance  and  all 
Its  terms  and  conditions,  but  that  said  town  does  not  assume  the  payment 
tbmof.** 

Tbe  twelfth  section  provides  for  the  acceptance  by  tbe  water  company 
9t  the  ordinance  within  ten  days  from  tbe  date  of  Its  adoption.  , 

The  acceptance  of  tbe  water  company  was  duly  executed  and  filed  on 
Atignst  14.  188S,  ^  getb&  with  the  required  bond,  which  was  accepted  and 
Approved  by  the  board  of  trustees  of  the  town  of  Fowler  on  said  date. 
The  town  became  a  stockholder  in  said  water  company,  by  subscribing 
for  and  taking  $1,4S0  of  its  capital  stock. 

On  September  2,  1696,  the  water  company  executed  its  deed  of  trust  to 
the  complainant  to  secure  60  neg  tlable  bonds,  In  the  sum  of  $500  each. 
These  bonds  wwe  dniy  Issued,  and  have  passed  into  the  bands  of'  Innocent 
bolderB  for  TOlne,  who  were  such  owners  and  holders  prior  to  Norembw  0, 
ISSBb  Tbe  vatnrworka  ^ere  completed  on  and  before  November  9,  189S. 
■nd  OB  that  date  the  same  were  duly  tested  and  accepted  tqr  the  town 
vt  limrler;  and  a  certificate  sbowlng  tbelr  completion  In  aQ  particulars 
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AB  repaired  hj  tbe  plana  and  QwdflcatlonB.  and  tbelr  tert  and  acc^tance 
by  tbe  town*  was  duly  IsBtied  and  furolsbed  to  tbe  water  company.  On 
NoTembOT  9.  1806,  tbe  town  exercised  ita  option  to  purcbase  said  watw- 
worka,  and  on  Kovember  lltb  tbe  water  company  executed  to  tbe  town  a 
deed  of  ctrnveyance  on  the  terms  and  conditions  required  by  section  11 
of  the  wdlnance.  Tbe  town  bas  paid  tbe  Qrst  four  of  said  instalbnenta 
of  bydrant  rentals  in  full  to  tbe  complainant  These  rentals  were  applied 
to  the  payment  of  tbe  first  four  of  said  bonds  and  the  Interest  coupons 
falling  due  prior  to  June  1,  1898.  Tbe  town  has  made  default  in  paying 
tbe  hydrant  rentals  falling  due  June  1,  1898,  and  from  tbence  hitherto.  The 
town  having  defaulted  m  paying  the  rentals,  the  water  company  has  been 
unable  to  pay  any  part  of  the  principal  and  interest  falling  due  on  said 
bonds  and  coupons  on  and  after  June  1.  1898,  and  has  wholly  failed  to  do 
BO,  Thereupon  tbe  Fidelity  Trust  it  Guaranty  Company,  on  .the  request 
of  the  bondholders,  filed  Its  bill  against  the  town  of  Fowler  and  the  Fowler 
Watw  Company  for  the  foreclosure  of  said  tmst  deed.  Tbe  bill  alleges 
the  execution  of  the  deed  of  trust  to  the  complainant,  Its  acceptance  of  the 
trust  Aiid  the  due  recording  of  the  deed  of  trust;  that  It  secured  the  pay- 
ment of  60  negotiable  bonds,  of  $600  each,  payable  to  bearer,  at  semiannual 
Intervals  from  June  1,  1896,  to  June  1,  1915;  that  the  bonds  were  negotiated, 
and  are  In  tbe  bands  of  Innocent  purchasers  for  value;  that  default  baa 
been  made  In  the  payment  of  the  principal  and  Interest  which  has  fall«i 
due  on  and  since  June  1,  1898;  that  the  whole  debt  has  been  matured  as 
provided  for  In  tbe  deed  of  tro^t;  that  the  water  company  am  NoTerabcr  9, 
189S,  without  the  knowledge  or  consent  of  the  complainant  or  of  tbe  hold- 
ers of  any  of  tbe  bonds,  conveyed  tbe  waterworks  to  tbe  town  of  Fowler, 
and  tbe  town  Immediately  took,  and  still  retains,  i>osBesslon  of  tbe  same. 

The  answer  need  not  be  referred  to,  except  as  to  those  parts  which  assail 
the  validity  of  the  ordinance  of  August  9.  1895.   It  alleges  that  as  matter 
of  fact,  the  ordinance  was  enacted  and  the  contract  entered  Into  between 
the  town  of  Fowler  and  the  Fowler  Water  Company,  and  the  bonds  and 
mortgage  were  Issued  by  the  latter  company,  "In  pursuance  of  a  scheme, 
plan,  and  purpose  altered  Into  betwem  said  Fowler  Water  Company,  Ita 
ofBcers  and  agents,  and  the  said  town  of  Fowler,  Its  board  of  tmstees  and 
agents,  to  procure,  In  violation  of  law  and  In  defiance  of  the  thirteenth 
article  of  the  constltntion  of  Indiana,  tbe  construction  of  a  system  of  wat^ 
works  to  be  ultimately  owned  by  said  town  of  Fowler,  and  at  the  same 
time  to  evade  the  provisions  of  said  article  of  the  constitution  forblddins 
the  creation  of  a  debt  In  excess  of  two  per  ceut  of  the  taxable  property 
of  the  town."   It  further  alleges  "that  the  said  Fowler  Water  Company 
and  the  trustees  and  officers  of  the  said  town  of  Fowler  formed,  concocted, 
and  contrived  a  scheme  to  enable  tiie  said  town  of  Fowler  to  buy  said 
watKworks  plant  and  system,  and  ostensibly  to  pay  ther^w  the  sum  of 
fonr  thousand  dollars,  as  recited  In  the  deed  of  said  Fowler  Water  Com- 
pany to  said  town  of  Fowler,  and  to  carry  Into  effect  the  said  scheme  so 
contrived,  formed,  concocted,  and  carried  Into  effect.  In  order  to  enable  tlie 
said  town  of  Fowler  to  evade  and  avoid  the  provlAions  of  article  13  of  the 
«onBtltutton  of  the  state  of  Indiana,  imposing  a  limit  upon  tbe  pow«  of 
a  municipal  corporation  to  incur  any  debt  In  excess  of  two  per  centum 
of  the  taxable  property  of  such  municipal  corporation." 

There  vaa  a  general  r^llcation.  The  case  was  referred  to  a  special  mas- 
ter, who  naa  made  bis  report  to  which  titie  complainant  has  filed  excep- 
tions, assailing  both  findings  of  fact  and  conclusions  of  law.  The  langoase 
employed  by  the  special  master  In  his  third  conclusion  of  law  raises  & 
doubt  as  to  whether  be  meant  to  bold  that  tbe  ordinance  of  August  9,  189S, 
was  void  on  its  face,  or  whether  he  meant  to  hold  that  some  plan  or  achexne 
outside  of  the  ordinance  renders  it  void.  Other  facts  In  the  case,  so  far  a,s 
material,  will  appear  In  the  opinion  of  the  court 
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BAKER,  District  Judge  (after  stating  the  facts).  Whether  or 
not  any  of  the  exceptions  ought  tp  be  sustained  must  be  resolved 
by  the  consideration  and  determination  of  three  principal  ques- 
tions: First.  Is  the  ordinance  rendered  invalid,  as  to  the  holders 
of  the  bonds,  by  what  ai^ears  on  its  face,  taken  in  connection  with 
the  recitals  in  the  record  of  the  board  of  trustees  of  the  town  of 
Fowler  at  and  before  the  adoption  of  the  ordinance,  and  its  accept- 
ance by  the  water  company?  Second.  Is- the  ordinance  rendered 
invalid  by  the  subsequent  purchase  of  the  waterworks  by  the  town 
of  Fowler  pursuant  to  the  option  reserved  therein,  or  by  any  other 
subsequent  act  or  acts  of  the  board  of  trustees  of  said  town  ?  Third. 
If  the  ordinance,  as  between  the  holders  of  the  bonds  and  the  town 
of  Fowler,  is  valid,  may  the  court  determine  the  amotmt  now  owing 
by  the  town  of  Fowler  for  hydrant  rentals,  and  decree  that  said 
town  pay  the  same  to  the  complainant  ? 

I.  On  June  17,  1895,  pursuant  to  the  petition  of  171  freeholders 
therefor,  the  board  of  trustees  Of  the  town  of  Fowler  caused  an  elec- 
tion to  be  held  by  the  qualified  votera  of  the  town  to  determine 
whether  or  not  the  town  should  construct,  own,  and  operate,  a  system 
of  waterworks.  At  the  election  there  were  cast  283  votes  for,  and 
9  votes  against,  the  construction  of  the  proposed  works  to  be  erected 
and  owned  by  the  town.  The  board  of  trustees  advertised  for  bids 
for  said  waterworks,  and  three  bids  were  received  for  their  construc- 
tion, as  follows:  One  for  $37,800,  one  for  $35,300,  and  one  for 
$34,985.  On  consideration,  aU  the  bids  were  rejected ;  the  board  of 
trustees  deciding  that  the  town  was  not  financially  able  to  construct 
the  waterworks.  The  board,  on  further  consideration,  determined 
and  resolved  that  there  was  urgent  need  for  a  system  of  waterworks, 
and  thereupon  resolved  to  negotiate  a  franchise  for  theif  construc- 
tion on  the  best  terms  obtainable.  These  are  the  only  facts  shown 
by  the  record  of  the  board  of  trustees  prior  to  the  adoption  of  the 
ordinance.  The  water  company  on  September  2,  1895,  pursuant  to 
the  ordinance,  issued  60  negotiable  bonds,  of  $500  each,  bearing 
interest  coupons ;  the  bonds  and  coupons  payable  to  bearer  at  differ- 
ent times,  as  specified  in  said  bonds  and  coupons,  beginning  June 
X,  1896,  and  ending  June  i,  1915.  On  the  back  of  each  bond  was 
printed  the  list  of  payments  of  hydrant  rentals  to  be  made  as  pro- 
vided in  the  ordinance,  with  the  statement  "that  the  town  of  Fowler, 
by  an  ordinance  passed  by  its  board  of  trustees,  and  approved  Au- 
gust %  1895,  agreed  and  bound  itself  to  pay  semiannually,  on  June 
first  and  December  first  of  each  year,  rentals  for  forty-nine  hydrants 
on  the  waterworks  plant  of  the  Fowler  Water  Company,  in  said 
town,'*  in  the  sums  specified  in  the  ordinance.  On  the  back  of  each 
bond  was  also  indorsed  the  following  statement : 

"Sncb  bydrant  rentals  to  be  paid  by  said  town  directly  to  tbe  Ftdtilty 
Trnat  and  Ouaranty  Oompany  of  Buffalo.  Xew  Tork.  trustee,  to  be  applied 
t»  tbe  panMDt  nt  the  prtaielpal  and  interest  of  the  aeries  of  Ont  mortsage 
bonds  of  tbe  Fowler  Watw  Company,  aggr^tlng  980,000,  of  wblcb  series 
flie  within  bond  Is  one.** 

This  last  recited  statement  was  attested  on  each  bond  by  the 
Agnatures  thereunder  of  the  president  and  clerk  of  the  board  of 
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trustees  of  the  town  of  Fowler.  The  complainant  and  the  holders 
of  the  bonds  are  chargeable  witii  notice  and  knovriedge  of  the  fore- 
going- facts. 

But  the  fact  that  the  town  was  financially  unable  to  construct  a 
system  of  waterworks  did  not  disable  it  from  granting  a  franciiise 
to  a  water  company  for  the  construction  by  it  of  such  system.  This 
doctrine  is  too  hrmly  settled  in  this  state  to  be  longer  open  to  de- 
bate. City  of  Valparaiso  v.  Gardner,  97  Ind.  I,  49  Am.  Rep.  416; 
Crowder  v.  Town  of  Sullivan,  128  Ind.  4S6,  28  N.  E.  94,  13  L.  R.  A, 
647;  City  of  South  Bend  v.  Reynolds,  155  Ind.  70,  57  N.  E.  706,  4^ 
L.  R.  A.  795,  and  cases  therein  dted.  No  inference  of  fraud  or 
wrongdoing  can  be  drawn  from  the  fact  that  the  town,  being  finan- 
cially unable  to  construct  a  system  of  waterworks,  granted  a  fran- 
chise to  the  Fowler  Water  Company,  authorizing  it  to  erect  such 
system  for  the  benefit  of  the  town  and  its  inhabitants.  It  had,  in- 
contestably,  the  right  to  adopt  an  ordinance  granting  a  franchise  to 
the  Fowler  Water  Company  for  that  purpose,  if  it  chose  to  do  so, 
in  the  absence  of  fraud.  Having,  then,  the  right  to  adopt  the  ordi- 
nance, does  the  ordinance  contain  anything  within  its  four  corners 
showing  a  violation  of  the  constitution  or  laws  of  this  state?  We 
will  first  examine  the  ordinance,  omitting  for  the  present  the  con- 
sideration of  section  11.  By  a  long  line  of  decisions,  beginning 
with  City  of  Valparaiso  v.  Gardner,  97  Ind.  i,  49  Am.  Rep.  416,  and 
continuing  unquestioned  to  City  of  South  Bend  v.  Reynolds,  155 
Ind.  70,  57  N.  E.  706,  49  L.  R.  A.  795,  it  has  been  uniformly  held 
that  an  agreement  by  a  city  or  town  to  pay,  for  water,  light,  or  other 
thing  pertaining  to  its  ordinary  and  necessary  expenses,  a  certain 
sum,  annually  or  semiannually,  out  of  its  revenues  to  be  raised  by 
an  annual  tax  levy,  does  not  create  a  debt,  within  the  true  construc- 
tion of  article  13  of  the  constitution  of  this  state.  It  is  said  in  City  of 
South  Bend  v,  Reynolds,  supra: 

"It  Is  settled  In  this  state  tbat  If  a  city  contracts  for  ^ater,  Ifffbt  or 
other  tblnff  which  pertains  to  its  ordinary  and  necessary  expenses,  and 
agrees  to  pay  for  the  same  annually  or  monthly  as  furnished,  such  contract 
does  not  create  an  indebtedness  for  the  aggregate  sum  of  all  the  annual 
or  montbly  jmyments,  because  the  debt  for  each  year  or  month  does  not 
come  Into  existence  until  It  fs  earned." 

The  hydrant  rentals  agreed  to  be  paid  would  not  become  an  in- 
debtedness until  they  had  been  earned.  The  evidence  shows  that 
the  annual  revenues  of  the  town,  if  the  tax  levy  had  been  made  as  it 
was  agreed  that  it  should  be,  would  have  been  in  excess  of  the 
amount  of  the  semiannual  hydrant  rentals  agreed  to  be  paid.  If  the 
hydrants  put  in  were  no  more  than  the  needs  of  the  town  required, 
and  if  the  rentals  agreed  to  be  paid  therefor  were  reasonable,  no  rea- 
'son  is  perceived  why  the  town  and  the  water  company  might  not 
arrange  the  time  and  amount  of  such  payments  as  wotUd  best  sub- 
serve the  interests  of  either  party.  It  is  said  that  the  amount  to  be 
paid  differs  in  different  years,  and  that  some  of  the  semiannual  pay- 
ments are  larger  than  others.  That  was  a  matter  within  the  discre- 
tion of  the  board  of  trustees  of  the  town,  provided  the  rentals  agreed 
to  be  paid  did  not  exceed  the  revenues  which  might  lawfully  be  ap— 
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plied  to  their  payment.  Within  these  limits,  the  discretion  of  the 
board  tA  trustees  is  uncontroUable  by  the  court,  in  the  absence  of 
fraud  or  an  abuse  of  discretion  so  gross  as  to  evince  bad  faith.  The 
power  given  to  municipal  corporations  to  contract  for  water  is  purely 
a  business  power,  and  the  method  of  its  exercise  is  discretionary. 
City  of  Valparaiso  v.  Gardner,  supra.  The  law  is  firmly  settled  that 
discretionary  powers  vested  by  law  in  municipal  corporations  are  not 
subject  to  judicial  control,  except  in  cases  where  fraud  is  shown  to 
exist,  or  the  discretion  is  being  grossly  abused,  to  the  oppression  of 
the  citizen.  Seward  v.  Town  of  Liberty,  142  Ind.  551,  42  N.  E.  39. 
The  making  of  a  contract  for  the  supply  of  water  was  a  matter  dele- 
gated to  tlK  board  of  trustees  of  the  town  of  Fowler,  to  be  exercised 
according  to  its  discretion;  and  in  the  absence  of  fraud,  or  of  an 
•abuse  of  discretion  so  gross  as  to  evince  bad  faith,  its  action,  while 
n-ithin  the  authori^  delegated  to  it,  is  not  subject  to  review  by  the 
courts.  City  of  Vincennes  v.  Citizens'  Gaslight  Co.,  132  Ind.  114, 
126,  127,  31  N.  E.  573,  16  L.  R.  A.  485. 

The  special  master  has  found  that  more  hydrants  were  rented  than 
the  needs  of  the  town  required,  so  as  to  create  a  fund  sufficient  to 
pay  the  mortgage  indebtedness,  and  that  this  was  a  mere  device  to 
evade  the  constitutional  prohibition  against  creating  a  debt  in  excess 
of  2  per  ^nt.  of  the  value  of  the  taxable  property  of  the  town.  The 
court  has  read  the  evidence,  and  is  of  opinion  that  it  does  not  war- 
rant the  special  master's  conclusion.  The  question  of  how  many 
hydrants  were  needed  by  the  exigencies  of  the  town  was  one  to  be 
determined  by  the  board  of  trustees  according  to  its  judgment,  in 
the  absence  of  fraud.  There  is  no  evidence  ot  fraud,  nor  does  the 
evidence  show  any  gross  abuse  of  discretion.  The  most  that  can  be 
gathered  from  the  evidence  is  that  there  was  a  difference  of  opinion 
on  this  question.  The  same  observation  is  true  as  to  the  amount 
agreed  to  be  paid  for  h;^drant  rentals.  In  the  case  of  Seward  v. 
Town  of  Liberty,  supra,  it  was  shown  that  the  board  of  trustees  of 
the  town  had  entered  into  a  contract  agreeing  to  take  and  pa^  for 
gas  three  times  the  amount  for  which  the  same  company  furnished 
gas  to  its  private  consumers,  and  it  was  held  that  this  neither  showed 
naud,  nor  such  gross  abuse  of  discretion  as  would  justify  judicial 
interference.  No  such  case  of  abuse  of  discretion  is  shown  here. 
Indeed,  as  appears  from  an  examination  of  the  answer,  no  charge  of 
fraud  is  made  against  the  board  of  trustees ;  nor  is  there  shown  to 
have  been  any  abuse  of  discretion,  having  regard  to  the  present  and 
future  needs  of  the  town.  The  amount  agreed  to  be  paid  for  hydrant 
rentals  is  shown  to  be  about  the  same  as  was  paid  in  other  towns  at 
the  time  the  ordinance  was  adopted.  In  the  opinion  of  the  court, 
nothing  is  found  in  the  ordinance  to  invalidate  it,  unless  it  be  found 
in  section  ix,  and  in  what  was  done  under  and  pursuant  to  that 
section. 

And,  first,  did  the  section,  prior  to  the  exercise  of  the  option,  ren- 
der the  ordinance  invalid  and  unenforceable  ?  At  the  time  the  ordi- 
nance was  adopted,  as  well  as  at  the  time  when  the  option  was  exer- 
cised, the  town  of  Fowler  had  no  authoritv  or  power  to  purchase  the 
waterworkst  subject  to  the  incumbrance  of  $30/)oo.   If  the  town  had 
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owned  the  waterworks  free  of  incumbrance,  it  could  not  have  ex- 
ecuted a  valid  mortgage  upon  them.  No  municipal  corporation  has 
any  power  or  authority  lo  incumber  its  property  by  mortgage,  in 
the  absence  of  legislative  authority  so  to  do.  If  a  municipal  corpora- 
tion should  accept  a  conveyance  of  property  subject  to  a  mortgage^ 
it  must  pay  ofE  the  mortgage  debt,  or  lose  the  property.  The  pur- 
chase of  the  waterworks  by  the  town  of  Fowler,  subject  to  tlie  in- 
cumbrance created  by  the  deed  of  trustj  would  create  an  indebtedness 
to  the  full  extent  of  such  incumbrance.  Mayor,  etc^  v.  Gill,  31 
Md.  375 ;  Waterworks  Co.  v.  Trebilcock  (Mich.)  58  N.  W.  371 ; 
Earles  v.  Wells,  94  Wis.  285,  68  N.  W.  964,  59  Am.  St.  Rep.  886; 
Brown  v.  City  of  Boston  (Mass.)  60  N.  E.  934.  It  is  apparent  that 
the  town  of  Fowler  on  August  9,  1895,  as  well  as  on  November  9, 
1895,  was  constitutionally  disabled  to  purchase  the  waterworks  from 
the  Fowler  Water  Company.  Did  such  disability  render  the  other 
provisions  of  the  ordinance  invalid  and  unenforceable,  prior  to  the 
exercise  of  such  option  ?  This  is  a  question  of  municipal  power,  to 
be  determined  by  the  constitution  and  laws  of  this  state. 
.  It  is  settled  by  the  decision  of  the  supreme  court  in  City  of  South 
Bend  v.  Reynolds,  155  Ind.  70,  57  N.  E.  706,  49  L.  R-  A.  795,  and 
authorities  there  cited,  that  an  option  to  purchase,  contained  in  an 
ordinance  granted  by  a  city  indebted  at  the  time  to  an  amount  which 
disabled  it  to  purchase,  does  not  impair  the  validity  of  the  ordinance 
in  other  respects.  In  this  case  the  city  of  South  Bend,  by  an  ordi- 
nance duly  accepted,  entered  into  a  contract  with  James  Oliver  which 
provided  that  he  should  erect  a  suitable  building  lor  a  city  hall,  at 
a  cost  not  exceeding  $75,000,  upon  a  lot  owned  by  the  city.  The 
building,  when  completed,  was  to  be  leased  to  the  city  for  X3  years, 
with  a  right  of  renewal,  at  an  annual  rental  of  $7,200,  which  the  city 
agreed  to  pay  annually.  Oliver  gave  and  the  city  reserved  an  option 
to  purchase  the  building  at  the  termination  of  the  lease,  or  at  any 
time  during  the  term.  Reynolds,  a  taxpayer,  brought  suit  against 
Oliver  and  the  city  to  enjoin  them  from  carrying  the  ordinance  into 
effect.  It  was  held  that  the  contract  for  the  payment  of  rent  was 
valid.   The  court  said: 

"The  only  eontraet  of  the  dty  !■  to  pay  an  annual  rent  of  97,200,  wblcb 
Is  admitted  to  be  only  a  fair  rental  value  for  said  banding.  •  •  •  Un- 
der Bald  contract  the  city  la  under  no  obligation  whatever  to  pay  anything 
for  the  erection  of  said  building,  or  to  purchase  the  same  when  erected. 
If  it  stiould  attempt  to  exercise  Its  option  to  purcbtise  said  building,  but 
cannot  do  so  without  violating  the  constitutional  limitation  as  to  becom- 
ing Indebted,  It  may  be  enjoined  from  exercising  auch  option.  No  facts 
are  alleged  In  the  complaint  showing  that  the  current  revenues  of  the  city 
will  not  be  sufficient  to  pay  the  indebtedness  for  rent  under  said  contract 
each  year  when  the  same  comes  Into  existence.  Including  all  other  expenses 
for  which  the  city  1b  liable^  The  all^atlons  of  the  comptalnt  do  not  ^ofw, 
therefore,  that  said  eontract  createa  any  Indebtedness  In  violation  at  fha 
constitution." 

The  same  doctrine  is  maintained  by  other  courts  of  high  authority. 
In  Stedman  v.  City  of  Berlin  (Wis.)  73  N.  W.  57,  the  ordinance  con- 
tained an  option  authorizing  the  city  to  purchase  the  sj^stem  of  water- 
works within  six  months  after  its  completion,  and  provided  that  the 
amount  to  be  paid  should  be  the  amount -of  the  bonded  inddbtedness 
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of  the  water  company,  and,  in  addition  thereto,  the  amount  which  the 
enlargement  of  the  plant  should  cost  in  excess  of  such  bonded  indebt- 
edness. In  a  suit  brought  by  a  taxpayer  of  the  city  to  enjoin  the 
carrying  out  of  the  contract,  and  to  set  aside  the  ordinance  on  the 
ground  that  it  was  beyond  the  power  of  the  city  to  enact  the  same, 
because  thereby  a  debt  was  created  in  excess  of  the  constitutional 
limit,  it  was  held  that  the  contract  to  pay  rent  for  the  hydrants  was 
valid  and  enforceable,  notwithstanding  the  option  reserved.  After 
deciding  that  the  contract  for  the  payment  of  annual  hydraut  rentals 
did  not  create  a  debt,  but  was  only  a  current  expense  to  be  paid  as 
the  water  was  furnished,  the  court  held  that  the  option  clause  in  the 
ordinance  created  no  liability  and  imposed  no  obligation.  The  court 
said: 

"It  Is  clear  that  the  city  has  not  exceeded  Its  conatltatlonal  limit  to  con- 
tract Indebtedness.  The  city  Is  onder  no  obligation  to  buy  the  vater- 
works  conatmcted  nnder  the  franchise  In  question.  It  baa  simply  stlpn- 
lated  for  an  option  to  buy  the  same  on  the  terms  stated,  as  It  may  find 
It  prudent  or  adTantageoQS  for  It  td  do  so  or  not  It  may  decline  to  pni^ 
chase,  whenever  tlie  proper  time  for  that  purpose  arrives,  and  this  will 
pnt  an  end  to  the  entire  matter." 

To  the  same  effect  is  the  case  of  Water  Co.  v.  Woodward,  49 
Iowa,  58.  There,  as  here,  it  was  insisted  that  the  stockholders  of 
the  water  company  were  not  required  to  pay  anything;  that  the 
waterworks  were  in  fact  constructed  with  bonds,  or  the  proceeds 
thereof ;  and  that  the  water  company  did  not  contribute  anything  for 
the  purpose  of  construction.  It  was  further  urged  there,  as  here, 
that  the  ordinance  attempted  to  do  by  indirection  what  could  not  be 
done  directly,  and  thus  to  evade  the  constitutional  limitation  on  the 
power  of  the  town  to  create  an  indebtedness.  We  say,  as  was  said 
by  the  su{H^eme  court  of  Iowa : 

-  "If  tills  be  conceded,  and  yet  by  the  means  adopted  no  debt  Is  Ihcnrred 
or  obligation  assumed  by  the  city  which  Is  Illegal,  It  Is  difficult  to  see  wl^ 
tlie  means  adopted  are  unconstltutloiul." 

It  follows,  therefore,  that  the  reservation  by  the  town  of  an  op- 
tion to  buy  the  waterworks  within  30  days  after  their  completion  and 
acceptance  did  not  render  the  ordinance  invalid  or  unenforceable. 

Nor  is  there  anything  disclosed  on  the  face  of  the  bonds,  or  in 
the  indorsement  on  their  back,  which  would  impart  notice  of  the  in- 
validity of  the  ordinance  or  of  the/ trust  deed  or  of  the  bonds.  Such 
negotiable  bonds,  in  a  certain  sense,  are  the  representatives  of  money, 
and  freely  pass  by  delivery  in  the  markets  of  all  commercial  coun- 
tries. To  accomplish  this  purpose,  the  holder  of  a  perfected  bond 
must  be  deemed  to  be  the  true  owner,  and  be  able  to  invest  an  inno- 
cent purchaser  for  value  and  before  maturity  with  an  unimpeachable 
title.  The  title  of  a  bona  fide  holder  of  such  bond  ought  to  stand  on 
as  secure  a  foundation  as  that  of  a  person  who  receives  a  bank  note 
in  the  ordinary  course  of  business.  Any  other  doctrine  would 
undermine  the  very  structure  of  commercial  law,  and  shake  the 
foundations  of  such  paper  credits. 

The  certificate  of  the  president  and  clerk  of  the  town  of  Fowler 
indorsed  upon  the  bonds  constituted  a  representation  of  the  validity 
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of  the  contract  to  pay  rent»  and  that  such  rent  would  be  spp^^  to 
the  payment  of  the  principal  and  interest  of  the  bonds.  The  town 
ought  not  now,  after  money  has  been  paid  to  the  waterworks  com- 
pany on  such  bonds  on  the  faith  of  such  representations,  to  be  per- 
mitted to  repudiate  them.  Goodman  v.  Simonds,  23  How.  343,  15 
L.  Ed.  934. 

2.  Is  the  ordinance  rendered  invalid,  in  so  far  as  the  town  of 
Fowler  has  contracted  to  pay  semiannual  hydrant  rentals,  by  the 
subsequent  purchase  of  the  waterworks  pursuant  to  the  option  re- 
served, or  by  other  subsequent  acts  of  its  board  of  trustees?  The 
only  act  set  up  in  the  answer  subsequent  to  the  adoption  and  accept- 
ance of  the  ordinance,  material  to  be  considered,  in  addition  to  the 
purchase  of  the  waterworks,  is  the  passage  of  an  ordinance  by  the 
board  of  trustees  of  the  town  on  August  27,  1897.  This  ordinance 
provided  for  the  issue  of  $9,000  of  funding  bonds  for  the  purpose  of 
raising  money  with  which  to  discharge  the  outstanding  indebtedness 
of  the  town  incurred  in  the  payment  of  the  cost  of  constructing,  ac- 
quiring, extending,  and  equipping  the  waterworks.  The  bonds  were 
executed  and  delivered  to  Farson,  Leach  &  Co.  at  their  office  in 
Chicago,  where  the  same  were  executed  by  the  board  of  trustees  of 
the  town  of  Fowler,  who  were  there  present  for  that  purpose;  and 
said  bonds  were  then  and  there  sold  to  Farson,  Leach  &  Co.  for 
their  par  value,  and  the  purchase  price  was  received  by  said  town. 
So  far  as  the  rights  of  the  bondholders  of  the  water  company  are 
concerned,  this  transaction  is  wholly  immaterial.  Nothing  could  be 
done  by  the  board  of  trustees  after  the  bonds  had  been  issued  and 
had  gone  into  the  hands  of  innocent  holders  for  value  which  could 
affect  or  impair  their  validity.  The  purchasers  of  the  bonds  were 
not  bound  to  look  beyond  the  ordinance  and  the  records  of  the  town 
leading  up  to  its  adoption.  The  town  is  estopped  to  set  up  any 
secret  contract  or  understanding  between  it  and  the  water  company 
dehors  the  ordinance  and  the  records  of  the  town  relating  to  its 
adoption.  The  purchasers  of  the  bonds  had  the  right  to  act  on  the 
faith  that  the  ordinance  spoke  the  truth,  and  that  no  undisclosed 
fraudulent  plan  or  scheme  lurked  in  ambush  to  entrap  the  unwary 
investor.  No  evidence  was  admissible  to  show  that  there  existed 
between  the  board  of  trustees  and  the  water  company  some  secret 
and  corrupt  plan  or  scheme  outside  of  the  ordinance.  To  permit 
such  evidence  against  innocent  purchasers  of  negotiable  bonds  would 
be  to  offer  a  premium  on  fraud,  and  open  wide  the  door  to  successful 
swindling. 

Nor  does  the  exercise  of  the  option  by  the  town  to  buy  the  water- 
works, when  the  constitution  forbade  it,  invalidate  the  contract  or 
the  grant  contained  in  the  ordinance.  In  Hynds  v.  Hays,  25  Ind.  31, 
.36,  37,  it  is  said : 

"It  Is,  we  believe,  well  settled  that  when  a  party  has  contracted  to  i)ep- 
form  anything,  and  an  Illegal  act  Is  Included  therein,  that  be  shall  ncver- 
theless  be  held  to  perform  so  much  of  his  contract  as  It  Is  lawful  to  per- 
form. If  It  can  be  separated  from  that  part  which  Is  Illegal.  In  other 
words,  so  far  as  the  contract  Is  lawful  It  will  be  supported,  but  beyond 
that  ttw  parties  will  be  left  without  aid.  But  it  the  contract  be  ot  such 
a  Datore  that  no  separation  can  be  made  between  the  legal  and  Illegal 
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sttimlstloiu.  tttoi  the  wlude  wUl  be  ta^  Toid.  and  no  actloD  can  be  main- 
tained npon  It" 

In  the  present  case  the  contract  to  pay  the  hydrant  rentals  is 
perfectly  valid  and  legal,  and  is  in  no  wise  dependent  upon  or  con- 
nected with  the  exercise  of  the  option  to  buy  the  waterworks.  It 
is  entirely  practicable  to  separate  the  contract  to  pay  rentals,  which 
was  lawful,  from  the  option  to  buy,  which  was  vicious.  It  is  difficult 
to  see  how  a  contract  valid  and  enforceable  before  the  exercise  of 
the  optio.n  to  buy  can  be  rendered  invaliid  by  the  unlawful  act  of  the 
town  in  attempting  to  purchase.  The  bondholders  had  the  right  to 
assume  tliat  the  town  would  exercise  the  option  to  buy  in  good  faith, 
and  would  not  attempt  to  do  so  when  it  knew  the  constitution  pro- 
hibited it  from  making  a  lawful  purchase.  It  may  be  that,  as  be- 
tween the  town  and  the  water  company,  the  conveyance  would  not 
be  set  aside  by  a  court  of  equity,  at  the  suit  of  the  water  company, 
on  the  ground  that  each  party  was  in  pari  delicto.  The  complainant 
and  the  bondholders,  however,  are  in  no  wise  implicated  in  the  un- 
lawful act,  and  they  have  a  right  to  have  the  conveyance  of  the 
waterworks  adjudged  illegal.  The  town  of  Fowler  can  claim  no  ad- 
vantage or  benefit,  as  against  the  complainant  and  the  bondholders, 
by  reason  of  its  receiving  a  conveyance  of  the  waterworks  pursuant 
to  the  option  reserved  in  the  ordinance. 

3.  May  the  court  in  this  suit  ascertain  and  determine  the  amount 
of  the  hydrant  rentals  due  and  owing  by  the  town  of  Fowler  to  the 
complainant,  and  decree  the  payment  of  the  same?  It  is  contended 
that  the  right  to  the  rentals  grows  out  of  contract,  and  that  their 
recovery  must  be  sought  in  an  action  at  law.  As  a  general  proposi- 
tion, this  contention  is  well  founded,  but  is  it  applicable  here?  The 
title  of  the  waterworks  stands  of  record  in  the  town  of  Fowler. 
The  town  is  in  the  actual  possession  of  the  tangible  property  covered 
by  the  deed  of  trust.  It  is  therefore  not  only  a  necessary,  but  an  in- 
dupensable,  party  to  a  suit  for  the  foreclosure  of  the  trust  deed.  A 
decree  of  foreclosure  against  the  water  company  alone  would  not 
enable  the  purchaser  at  the  foreclosure  sale  to  obtain  possession 
of  the  waterworks  without  -further  litigation  against  the  town.  The 
complainant  was  therefore  under  a  necessity  to  make  the  town  of 
Fowler  a  party  defendant  to  the  bill  to  procure  an  effective  decree 
of  foreclosure;  and  in  such  case  it  is  according  to  the  established 
course  of  procedure,  in  order  to  avoid  multiplicity  of  suits  and  to 
prevent  expense  and  delay  to  the  parties,  to  proceed  and  give  such 
final  relief  as  the  circumstances  of  the  case  may  demand.  It  is  not 
to  be  overlooked  that  the  town  covenanted  to  pay  the  hydrant  rent- 
als directly  to  the  complainant.  In  Tayloe  v.  Insurance  Co.,  9  How. 
390,  13. L.  Ed.  187,  an  agreement  to  insure  had  been  entered  into 
between  the  parties,  but  the  policy  had  not  been  issued  by  the  com- 
pany. Upon  the  happening  of  a  loss  the  assured  filed  a  bill  praying 
that  the  company  be  decre^  to  pay  the  loss,  or  for  such  other  relief 
as  the  complainant  might  be  entitled  to.  The  court  maintained 
jurisdiction,  saying: 

"No  doubt  a  coont  could  have  been  framed  upon  tbe  agreement  to  insure 
■o  as  to  have  maintained  an  action  at  law.  But  tbe  proceedings  would 
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have  been  more  complicated  nnd  embarrassing  than  upon  Uie  policy.  Tbe 
party,  tberefore,  had  a  right  to  resort  to  a  court  of  equity  to  compel  the 
delivery  of  the  policy  either  before  or  after  the  happening  of  the  loss;  and, 
being  properly  In  that  court  after  the  loss  had  happened.  It  is  according 
to  the  establlsbed  course  of  proceeding.  In  order  to  avoid  delay  and  expense 
to  the  parties,  to  proceed  and  give  cncb  final  relief  aa  Ibe  drcnnutancea 
of  the  case  demand." 

In  the  case  of  Ober  v.  Gallagher,  93  U.  S.  199,  206,  23  Ed. 

829,  831,  it  is  said : 

"HaTlng  obtained  rightful  Jurisdiction  of  the  parties  and  the  snbject- 
matter  of  the  action  for  one  purpose,  the  court  will  make  its  Jurisdiction 
effectual  for  complete  relief." 

See,  also,  Sunflower  Oil  Co.  v.  Wil8on,  142  U.  S.  313,  12  Sup.  Ct. 
23s,  35  L.  Ed.  1025. 

This  court  having  acquired  rightful  jurisdiction  oS  the  town  of 
Fowler  and  of  the  subject-matter,  it  will  make  that  jurisdiction 
effectual  by  granting  complete  relief,  and  will  not  remit  the  com- 
plainant to  an  action  at  law. 

The  exceptions  of  the  complainant  to  the  findings  and  conclusions 
of  the  special  master  are  sustained.  A  decree  may  be  prepared  in 
conformity  with  this  Ofnnion. 


JOHK  HANCOCK  MUT.  LIFE  INS.  CO.  T.  HOTJPT. 
(Olrcuit  Court,  W.  D.  Pennsylvania.   August  14.  1901.) 

1.  RBVBRENCB— FlBDIKOS  OF  MaBTEB— REVIEW. 

Findings  of  a  master  on  matters  of  fact  are  not  to  be  disturbed  unlesa 
clearly  In  conflict  with  the  weight  of  evidence. 
S.  Life  Policy— Cancellation— Matehi a  i,  Mishepreskntationb. 

Where  a  life  policy  provides  that  It  shall  be  void  If  any  of  the  state- 
ments  In  the  application  are  nntme,  and  the  applicant  expressly  war- 
rants that  all  his  statements  are  tme,  but  tbe  application  contains  ma- 
terial misrepresentations  as  to  his  hraltta  and  as  to  the  p«idency  of 
applications  for  Insurance  with  otber  companies,  etc.,  which  misled  the 
oompany,  and  Induced  the  Issuance  of  the  policy,  and  which  are  ap- 
parently Intended  for  that  purpose,  the  company  Is  entitled  to  have  tbe 
policy  canceled  on  bringing  suit  within  the  proper  time,  especially 
where,  even  If  the  misrepresentations  are  not  Intentional,  the  polity, 
when  delivered,  plainly  discloses  the  untruthfulness  of  the  representa- 
tions. 

S,  Same— Knowledge  op  Medical  Examiner- Effect. 

Tbe  fact  that  the  physician  who.  makes  the  medical  examination  has 
knowledge  of  tbe  untruthfulness  of  the  r^reMwtatlona  will  not  affttet 
the  company's  right  to  tbe  cancellation  of  the  policy,  he  not  having 
any  power  to  entw  Into  a  contract  of  Insurance  or  to  make  a  waiver. 

4.  Samb— Ihcowtestable  Ci-ause— Efffct. 

A  provision  In  a  life  policy  that  It  Is  Incontestable  after  two  years 
cannot  alTect  a  suit  by  the  company  to  obtain  Its  cancellation,  twonght 
within  three  months  from  its  date,  the  company's  rights  d^^dlng  oa 
tbe  facts  as  existing  at  the  flllng  of  tbe  bllL 

In  Equity. 

E.  N.  Willard,  for  plaintiff, 
J.  B.  Woodward,  for  defendant. 
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ACHESON,  Circuit  Judge.  This  suit  was  commenced  on  October 
2i»  1898.  ■  The  bill  is  for  the  cancellation  of  a  policy  of  insurance  for 
$JO,ooo,  dated  July  29,  1898,  and  on  that  day  issued  by  the  plaintiff 
to  the  defendant  upon  the  life  of  the  latter,  on  a  written  ^>plication 
dated  July  15,  1898,  made  and  signed  by  the  defendant.  The  policy 
recites  that  the  insurance  is  made  "in  consideration  of  the  representa- 
tions and  statements  made  in  the  application  for  this  policy,  which 
are  referred  to  and  made  a  part  hereof/'  and  stipulates  that,  "if  any 
of  the  statements  in  the  !^)plication  ior  this  policy  are  in  any  respect 
nntnie,  this  policy  shall  become  void,  except  as  hereinafter  agreed," 
and  that  the  "policy  shall  be  incontestable  after  two  years  from  its 
date,  except  for  nonpayment  of  premium,  or  military  or  naval  serv- 
ice in  time  of  war."  Accompanying  the  application  were  questions 
propounded  by  the  medical  examiner  to  the  applicant,  the  latter'* 
answers  to  the  same,  and  the  following  stipulation  thereunder,  sub- 
scribed by  the  applicant: 

**l  bereby  warrant  tbat  all  the  stataouite  and  antwera  made  bj  me 
aboTe  are  complete  and  trua  I  agree  tbat  tibere  sball  be  no  contraet  of 
Insonnce  until  a  policy  shall  have  been  Issued  and  delivered,  and  the  first 
premium  thereon  imid,  while  I  am  In  good  health;  and.  If  said  policy  be 
tened.  titlfl  application,  with  answera  made  to  the  medical  examiner,  eball 
be  a  part  tbowof." 

A  true  copy  of  the  questions  by  the  medical  examiner  and  the 
applicant's  answers  thereto  were  plainly  printed  and  written  on  the 
reverse  side  of  the  policy  as  issued  and  delivered.  The  ground  for 
the  cancellation  of  the  poU^  alleged  in  the  bill  is  that  certain  speci- 
fied representations  and  statements  made  by  the  defendant  in  his 
said  application  and  answers  to  the  medical  examiner,  material  to 
the  risk,  and  upon  the  faith  of  which  the  policy  was  issued,  were,  un- 
irue,  and  were  known  by  the  applicant  to  be  false  when  made. 

After  the  cause  was  at  issue,  and  at  the  instance  of  both  parties, 
and  in  pursuance  of  a  written  stipulation  signed  by  their  counsel, 
the  court  referred  the  case  to  a  master  named  by  them.  The  order 
appointing  the  master  did  not  expressly  define  his  powers,  but 
throughout  the  proceedings  before  him  both  parties  acted  upon  the 
theory  that  he  was  authorized  to  hear  and  decide  alt  questions  of  fact 
and  law,  and  each  party  requested  the  master  to  make  findings  of 
fact  and  law  in  accordance  with  propositions  submitted  by  them  re- 
spectively. In  the  main,  the  findings  of  the  master  were  in  favor 
of  the  plaintiff,  and  he  has  recommended  a  decree  in  accordance  with 
the  prayers  of  the  bill,  canceling  the  policy  in  question.  The  master 
found  and  has  reported,  among  other  things,  that  "the  defendant 
was  not  fairly  insurable,  and  this  fact  was  known  both  to  him  and  to 
the  examining  physician" ;  that  "the  application  and  medical  exam- 
iner's report  signed  by  the  applicant  contained  misstatements  cal- 
culated and  intended  to,  and  which  did  in  fact,  deceive  and  mislead 
Che  company's  officers" ;  that,  "had  the  questions  of  the  application 
been  truthfully  or  fairly  answered,  the  policy  would  not  have  been 
issued";  and  that  on  "October  li,  1898,  promptly  on  discovery  of 
the  misrepresentations,  and  within  three  months  from  the  date  of 
the  original  application,  plaintiff  tendered  the  defendant  the  return 
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of  the  premium  paid.'*   Spedlically  answering  certain  of  the  plain- 


"In  his  Bppltcatlon  the  defendant  stated  as  follows: 

"  'Tlie  only  Insurance  on  my  life  la  as  follows:  New  England,  $1S.OOO; 
Xorthwestern,  $10,000;  Mutual  Life,  New  Yurk,  J10.O00;  State  Mutual, 
$20,000;  ^tna.  $10,000.'  He  further  stated  In  his  applicaUon  as  fuUows: 
'I  hare  never  made  an  application  to  Insure  my  life  to  any  company  nor 
agent  upon  which  a  policy  has  not  been  Issued,  nor  is  there  one  now  p«id- 
iug,  unless  so  stated  above.'  He  further  stated  as  follows,  'Have  applied 
to  State  Mutual  for  $10,000  additional,'  lo  his  declaration  to  the  medical 
examiner.   Answer.  I  so  find  and  reiwrt.'' 

"That  said  answer  [statement]  was  untrue,  and  at  the  time  It  was  made. 
OQ  July  15,  1898,  the  defendant  had  an  application  pending,  which  be  made 
to  the  Phcenlx  Mutual  Life  Insurance  Company  of  Hartford,  Conn.,  for  in- 
surance on  bis  life  In  the  sum  of  $10,000  on  June  28,  1S98,  which  was  re- 
ceived at  the  office  of  the  Phcenlx  Mutual  Life  Insurance  Company,  in 
Hartford,  Conn.,  on  July  6,  1896,  and  rejected  August  8,  1808.  Answer. 
I  so  find  and  report  The  date  of  rejection,  however,  was  August  Otb." 

"That  question  11a,  put  by  the  medical  examiner  In  bis  question,  was  as 
follows:  '(lla)  Have  you  been  obliged  to  consult  a  doctor  at  any  time 
during  the  last  ten  years?  If  so,  wben,  and  for  what?*  To  which  the  de- 
fendant answered,  'Pneumonia,  1^  years  ago.'  Answer.  I  so  And  and  re* 
port." 

"That  said  atwwer  was  false  and  misleading,  and  the  defendant  had 
consulted  Dr.  F.  H.  Boswortb,  of  New  York,  a  specialist  In  throat  diseases. 
In  the  month  of  April,  1897.  and  fr  m  that  time  to  October  1,  1898,  for  a 
disease  of  the  throat  which  the  doctor  pronounced  'perichondritis  of  the 
cricoid  cartilage  of  the  larynx.'  That  he  consulted  Ernest  IT.  Buckman 
and  Dr.  L.  H.  Taylor,  both  specialists  In  throat  diseases,  of  the  city  of 
Wllkesbarre,  Pa.,  for  the  same  disease,  from  April,  1897,  to  Novembw, 
189S.  That  he  was  treated  for  throat  disease  by  these  physicians  In  the 
month  of  April,  1897,  and  every  mouth  thereafter  until  Noveml>er,  183S, 
from  two  to  ten  times  a  month,  and  they  treated  him  by  sprays,  applica- 
tions to  the  throat  and  by  applying  electricity  to  the  throat  extmially. 
Answer.  I  so  find  and  report" 

"That  the  defendant  was  also  asked  by  the  medical  examiner  tiiis  qnes- 
tion:  Mllb)  When,  and  for  what  did  you  last  consult  a  doctor?"  To  which 
the  defendant  answered:  'As  above*  (which  above  answer  was  'pneumonia, 
1%  years  ago*).  That  said  answer  was  false  and  misleading,  as  the  on- 
contradicted  evidence  Is  that  he  consnlted  and  was  treated  for  dlffeniw  of 
the  throat  by  Dra.  Boswortb,  Taylor,  and  Buckman,  from  Aiffll*  1807,  to 
November,  1898.   Answer.  I  so  And  and  report'* 

"That  the  defendant  was  also  asked  by  the  medical  examiner  this  ques- 
tion: 'Are  you  now  under  a  doctor's  care?  If  so,  for  what?*  To  whlcb 
the  defendant  answered,  'No,'  wblch  answer  was  false  and  misleading, 
according  to  the  testimony  of  Drs.  Boswortb,  Taylor,  and  Buckman.  An- 
swer. I  80  find  and.report'* 

"That  the  thirteenth  question  put  by  the  medical  examiner  to  tbe  de- 
fendant "vras  as  follows:  'Has  any  proposal  or  application  to  Insure  your 
life  ever  been  made  to  any  company  or  agent  upon  which  a  policy  has  not 
been  Issued,  or  Is  any  now  pending?  If  so,  give  fnll  particulars.*  To 
which  the  defendant  answ^ed,  'Have  applied  to  State  Mutual  for  $10,000 
ndditional,*  which  answer  was  false,  and  there  was  an  application  by  the 
defendant  for  a  policy  of  $10,000  upon  his  life  pending  In  the  Plicenix  Mo- 
tunl  Life  Insurance  Company  of  Hartfoi^  Conn.,  dated  June  29,  1898.  re- 
ceived by  tiie  Phoenix  Mutual  on  July  6,  1898.  and  rejected  on  Angost  8, 
1898.  Answer.  I  so  find  and  report  except  that  tbe  date  of  rejection  was 
August  eth." 

"Question  18  put  by  the  medical  examiner  to  the  defendant  was  as  fol- 
lows: 'Have  you  ever  had  or  been  predist>osed  to  any  of  the  following 
diseases  or  Infirmities?  If  so,  state  the  full  particulars,  giving  dates, 
severl^..  duration,  nature,  and  number  of  attacks.'  Among  the  dtaeases 
thoD  inquired  about  was  this:   *HaTe  you  ever  had  or  beoi  predisposed  to 
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disease  of  fb«  tiuoat?'  To  wlilcb  Uie  defendant  answered,  *Mo,  except 
paeamonbu  aborei*  Xliat  said  aiww»  waa  Calsft  Answer.  I  so  find  and 

report" 

rrhat  the  plaintlft  was  indnced  to  Issue  its  policy.  No.  56,098,  iDsnrlng 
the  defendant's  life,  by  false  declarations  and  representations  made  to  It 
br  the  defendant  aa  to  the  state  of  his  health  and  medical  attoidance. 
Answer.  I  so  dnd  and  report" 

*^rhat  had  the  defendant  stated  tl^e  truth  In  his  application  and  In  his 
answers  to  the  gnesttons  put  to  bim  by  the  medical  examiner  as  to  his 
preTlons  health  and  medical  attendance,  the  policy  would  not  have  been 
bsned.   Answer.  I  so  find  and  report" 

''At.the  time  iL  B.  Honpt  made  bis  application  to  the  plaintiff  he  knew 
he  had  disease  of  the  throat;  he  knew  tiiat  he  had  consulted  and  been  at- 
tended by  Dra.  Boswortb,  Taylor,  and  Bucknian,  specialists  In  throat  dis- 
eases, for  diseases  of  the  throat;  and  he  knew  that  he  had  had  Illness  and 
disease  cfhor  than  aa  stated  by  him  In  his  application  and  In  his  answers 
to  the  qnestfons  pat  to  him  by  the  medical  examiner.  Answer.  I  so  find 
and  report" 

"Prom  April,  1897,  to  and  including  July  15.  1888,  the  defendant  had 
pericbondrltlB  of  fhe  cricoid  cartilage  of  ttie  larynz.  Anawa.  I  so  find  and 
report" 

"Perichondritis  of  the  cricoid  cartilage  of  the  larynx  is  a  disease  of  the 
throat,  and  tends  to  shorten  life  and  Increase  the  risk  of  loss  in  the  matter 
of  life  Inswnncei  Answer.  I  so  find  and  report" 

"TbB  concealment  of  the  fact  by  the  defendant  that  he  had'  consulted 
snd  been  attended  by  Dra.  Bosworth,  Taylor,  and  Bncfeman  for  throat 
disease  was  the  concealment  of  a  fiact  material  to  the  risk.  Answer,  I  so 
find  and  report" 

"The  concealment  of  the  fact  by  the  defendant  on  July  15,  1888.  that  he 
bad  an  application  pending  in  the  Fboeulx  Mutual  Life  Insurance  Company 
of  Hartford,  Conn.,  for  a  policy  of  $10,000,  on  his  own  life,  was  tSie  con* 
<«alment  of  a  material  fact  Answer.  I  so  find  and  report." 

"That  under  all  the  evidence  In  this  case  the  answers  of  the  defendant 
m  the  questions  put  to  him  by  the  medical  etamlner,  Nos.  11  a,  b,  and  c, 
13,  18,  and  19,  were  made  with  actual  intent  to  deceive  the  plaintiff.  An- 
swer.  From  a  earful  consideration  of  the  evidence,  I  believe  this  to  be  so. 
I  so  find  and  report" 

"The  policy,  which  the  defendant  read  upon  its  delivery,  contained  tills 
claose:  *Mo  pmon  except  the  president  or  secretary  Is  anthorlzed  to  make, 
alter,  or  discharge  contracts,  or  waive  forfeiture.*  Answer.  I  so  And  and 
report" 

To  the  report  and  findings  of  the  master  the  defendant  filed  ex- 
ceptions, and,  accordingly,  the  cause  came  on  for  final  hearing.  The 
case,  however,  has  been  considered  by  the  court  as  well  on  the 
pleadings  and  proofs  as  on  the  report  of  the  master  and  the  excep- 
tions to  his  findings.  Now,  It  is  settled  that  the  findings  of  a  master 
upon  matters  of  fact  are  not  to  be  disturbed  tmless  clearly  in  con- 
flict with  the  weight  of  the  evidence.  Kimberly  v.  Arms,  129  U. 
S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764 ;  Davis  v.  Schwartz,  155  U.  S. 
631,  15  Sup.  Ct.  237,  ^9  L.  Ed.  289.  No  such  clear  conflict  is 
apparent  here.  Certainly  there  was  evidence  to  sustain  all  the 
finding^  of  fact  here  excepted  to,  and  I  am  not  convinced  that  the  de- 
terminations of  the  master  were  against  the  weight  of  the  evidence 
in  any  essential  particular  whatever. 

In  the  brief  of  the  defendant's  counsel  it  is  said : 

**It  is  not  denied  that  the  application  contained  misrepresentations,  and 
that  the  mlsrqvesentatlons  were  material  to  the  risk.  It  Is  strenuously  de- 
nied, however,  tbat  they  were  made  by  the  defendant  with  intent  to  deceive 
the  plaintiff." 
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But,  under  the  circumstances,  and  having  regard  to  all  the  evi- 
dence, it  is  hard  to  acquit  the  defendant  of  positive  bad  faith.  I  can- 
not say  that  the  master  went  too  far  in  holding,  as  he  has  done,  that 
the  defendant  actually  intended  to  deceive  the  plaintiflf. 

It  does  not  help  the  defendant's  case  that  the  medical  examiner, 
who  acted  in  this  one  instance,  was  informed  or  had  knowledge  of 
what  the  facts  were.  The  medical  examiner  was  not  authorized  to 
enter  into  a  contract  of  insurance,  or  to  make  any  waiver.  The  de- 
fendant well  knew  that  his  application  and  accompanying  answers 
to  the  questions  of  the  medical  examiner  were  addressed  to  the  in- 
surance company,  and  were  to  be  submitted  to  its  ofHcers  as  the 
basis  of  the  proposed  contract  of  insurance.  He  subscribed  his  ap* 
plication  and  the  said  answers,  and  must  be  taken  to  have  known 
the  contents  thereof.  He  is  not  to  be  heard  to  assert  the  contrary 
under  the  circumstances  of  this  case.  Moreover,  he  expressly  war- 
ranted the  truth  of  his  statements  and  answers  as  subscribed  by  him. 
Furthermore,  aside  from  the  warranty,  his  misrepresentations  were 
most  material,  and,  in  fact,  misled  the  plaintiff,  and  induced  it  to 
issue  the  policy.  Still  further,  even  if  it  could  be  believed  that  the 
defendant  did  not  originally  know  what  his  answers  stated,  the  pol- 
icy, when  delivered  to  him,  plainly  disclosed  his  untruthful  answers, 
and  he  could  not,  in  good  faith  to  the  plaintiff,  hold  the  policy.  In- 
surance Co.  V.  Fletcher,  117  U.  S.  519,  534,  6  Sup.  Ct.  837,  29  L-  Ed. 
934.  Under  the  findings  of  fact  by  the  master  and  the  proofs,  the 
defendant  is  without  any  solid  ground  upon  which  to  place  a  de- 
fense to  this  bill. 

A  word  as  to  the  suggestion  made  by  the  defendant's  counsel 
touching  the  effect  of  the  clause  providing  that  the  policy  shall  be 
incontestable  after  two  years  from  its  date.  That  clause,  and  the 
authorities  cited  under  fhis  head,  plainly  have  no  application  to  this 
case.  This  suit  is  for  cancellation  of  the  policy,  and  was  brought 
within  two  years — ^indeed,  .within  three  months — after  its  date.  The 
suit  proceeded  upon  the  ground  that  there  never  was  a  valid  con- 
tract of  insurance,  and  that  the  policy  was  fraudulently  obtained. 
Of  course,  the  case  is  to  be  determined  upon  the  facts  as  they  ex- 
isted at  the  date  of  the  filing  of  the  bill. 

The  exceptions  to  the  master's  report  must  be  overruled,  and  his 
findings  of  fact  confirmed.  Let  a  decree  be  drawn  in  favor  of  the 
plaintiff  in  accordance  with  the  recommendation  of  the  master. 


AMERICAN.  SCHOOL  FURNITURE  CO.  v.  J.  M.  SATTDER  00.  et  aL 


Patkhtb— Infrinoemeii  t— Combination. 

A  claim  for  a  combination  Is  not  Infringed  by  another  comblnatl<» 
In  which  one  of  the  described  or  specified  elements  of  the  patented  com- 
bination Is  omitted  without  substitution  of  any  equlTttlent  thereto. 

On  Final  Hearing. 

For  former  opinion,  see  106  Fed.  731. 


(Clrcnlt  Court.  E.  D.  Pennsylvania.  Jannaiy  22,  1902.) 

No.  24,  Oct.  1900. 
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J.  B.  McPHERSON,  District  Judge.  This  case  presents  an  un- 
usual situation.  Althou^  it  is  a  suit  charging  the  infringement  of 
a  patent,  the  defendants  admit  that  the  patent  was  for  a  useful  in- 
vention^  and  that  it  had  not  been  anticipated.  The  only  issue  is  in- 
fringement, and  even  upon  this  point  the  defendants  have  taken  no 
testimony,  relying  wholly  upon  the  alleged  weakness  of  the  complain- 
ant's case.  Unusual  as  the  facts  may  be,  however,  an  examination 
of  the  evidence  has  satisfied  me  that  the  defendants'  course  was  jus- 
tified, and  that  the  charge  of  infringement  has  not  been  made  out. 
The  patent  in  suit  is  in  no  sense  a  primary  patent.  It  is  for  im- 
provements in  adjustable  school  desks  and  seats,  and  consists  essen- 
tially in  a  combination  of  old  elements,  as  will  be  seen  by  an  ex* 
amination  of  the  sixth  and  seventh  claims  of  the  patent,  which  are 
the  only  two  claims  involved  in  this  controversy : 

"(6)  In  an  adjustable  desk,  tbe  combination  with  tbe  le^s  or  Btandards, 
each  provided  with  a  slot,  of  a  rack-bar  on  one  side  of  said  slot,  the  desk 
proper  having  depending  arms  adapted  to  hear  against  the  legs  or  stand- 
ards, a  rod  connecting  said  arms  and  pmTlded  with  screw-threaded  ends, 
a  hollow  clamplng-nnt  on  each  of  said  ends,  a  hollow  shaft  on  the  rod, 
and  a  pinion  on  each  end  of  the  hollow  nbaft  and  engaging  the  raclcbars 
of  the  slots,  and  adapted  to  bear  against  the  legs  or  standards,  when  the 
clamping-nuts  are  tlghtenedi  all  said  parts  anbst&Dtlally  aa  and  for  the 
pnrposee  described. 

"(7)  In  an  adjustable  desk,  the  combination  with  tbe  1^  or  standards, 
each  provided  with  a  slot,  of  a  rack-bar  on  one  side  of  said  slot  the  desk 
proper  baving  depending  arms  adapted  to  bear  against  the  legs  or  standards, 
a  rod  connecting  said  arms  and  proTlded  with  screw-threaded  ends,  a  hollow 
shaft  on  said  rod,  a  blind  nnt  on  one  end  of  said  rod  and  secured  to  said 
hollow  shaft,  a  pinion  on  each  end  of  said  hollow  shaft  and  engaging  the 
rack-bars  of  the  slot  and  adapted  to  bear  against  the  legs  or  standards,  and 
a  hoUow  clamping-nnt  on  each  end  of  tbe  rod  and  bearing  against  tbe 
outer  faces  of  tbe  depending  anus:  all  said  parts  snbsbuitlally  as  and  for 
tbe  purposes  described." 

It  will  be  observed  that  tbe  connecting  rod  is  an  essential  part  of 
this  combination.  Without  it  the  desk  would  not  be  operative ;  for, 
to  use  the  phrase  of  the  complainant's  counsel,  unless  there  were  an 

"interposed  medium"  against  which  the  clamping-nuts  could  abut, 
the  device  would  not  work.  Now,  what  the  defendants  have  done 
is  to  rearrange  the  same  elements  that  have  been  combined  in  the 
complainant's  patent,  so  as  to  omit  the  connecting  rod  altogether, 
and  to  make  the  body  of  the  desk  proper  serve  as  the  "interposed 
medium"  against  which  the  clamping-nuts  abut.  By  this  simpler 
combination,  the  desk,  as  a  whole,  performs  the  same  function  as 
does  the  desk  of  tbe  complainant.  This,  as  it  seems  to  me,  is  clearly 
permissible,  and  does  not  constitute  infringement.  A  very  recent 
decision  of  the  circuit  court  of  appeals  of  this  circuit  (Pittsburg 
Meter  Co.  v.  Pittsburg  Supply  Co.,  48  C.  C.  A.  580,  109  Fed.  644)  re- 
lieves me  of  the  necessity  of  discussing  the  subject  further.  The  prin- 
dple  applied  in  that  case  was  thus  stated : 

•Tfothing  In  the  law  of  patents  is  better  settled  than  the  mle  that  a 
claJm  for  a  combination  la  not  infringed  if  any  one  of  the  described  or 
q>eclfled  elonents  Is  omitted,  without  tbe  substitution  of  anything  eqnlva- 
knt  ttkereto." 
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This,  as  I  understand  it,  is  precisely  what  was  done  in  the  present 
case.  The  complainant's  connecting  rod  was  omitted,  and  nothing 
has  been  substituted  equivalent  thereto,  the  function  performed  by 
the  rod  in  the  complainant's  device  being  now  performed  by  the  re- 
maining elements  in  the  combination.  A  better  arrangement  has 
■produced  a  less  complex  result,  and  in  combination  patents  such  a 
product  of  the  inventive  faculty  is  to  be  encouraged. 

A  decree  may  be  entered  dismissing  complainant's  bill,  with  costs. 


1.  ADMIR4LTT — EviDEKCB  IN  SdIT  FOR  COI.I.  I  SI  OS— ADMISSIONS  OP  MaBTEB. 

Statements  made  by  the  master  of  a  ressel,  after  a  coUiston.  as  to 
the  manner  of  its  occnrrence,  are  receivable  as  admlaslona  asalntt  til* 
owners  In  an  action  against  them  for  tbe  collision. 

IL  COLLIBION — DePENBES— iNETtTABT.E  ACCIDENT. 

Tbe  defense  of  inerltable  accident  In  a  suit  for  collision  will  not 
avail  a  vessel  unless  sbe  is  shown  to  have  been  free  from  fault. 

5.  Saub— Anchored  Vbssblb— Dkaoqiko  Anchor  in  Stork. 

Evidence  that  tbe  dragging  of  a  vessel's  anchor,  which  resulted  In 
her  collision  with  another  anchored  vessel,  was  due  to  a  sadden  and 
severe  squall,  does  not  make  out  a  defense  of  Inevitable  accident,  where 
It  is  furttier  shown  tbat  she  had  out  only  one  of  her  two  anchors,  that 
the  squall  lasted  only  about  Sve  minutes,  and  that  only  one  other  of 
a  number  of  vessels  at  the  anchorage  grounds  dragged  anchor,  bat 
snch  evidence,  taken  together,  tends  to  show  that  the  collision  was  due 
to  the  fault  of  such  vessel  In  falling  to  be  properiy  anchored. 
4  Saub— Prbsduption  of  Care. 

In  case  of  collision  between  two  anduHed  veesela,  <me  of  which 
dragged  Its  anchor  while  the  other  did  not,  the  latter  Is  presomed  to 
have  been  free  from  fault 

6.  Saub— Faolt  of  Piiat— Impbopbr  Plaob  of  Anchoraqb. 

The  fault  of  a  licensed  pilot  In  anchoring  a  foreign  vessel  without 
cargo  In  the  place  allotted  to  loaded  vessels  by  the  harbor  regnlatkHU 
is  not  attributable  to  the  vessel. 

In  Admiralty.    Suit  in  rem  to  recover  damages  for  collision. 

This  Is  a  libel  died  by  Lewis  Luckeubacb,  owner  of  tbe  barge  Frank 
Pendleton,  against  the  steam  bark  Severn,  and  a  cross-libel  filed  by  the 
owners  of  the  Severn  against  the  Frank  Pendleton,  to  recover  damages 
arising  from  a  collision  which  occurred  on  the  night  of  the  16th  of  August. 
1900,  between  8:15  and  8:30  p.  m.,  near  the  month  of  James  rlvw,  atwut 
abreast  of  Newport  News;  said  barge  and  bark  being,  respectively,  at 
anchor  In  the  anchorage  grounds  prescribed  by  the  harbor  master  of  New- 
port News  for  loaded  vessels.  The  barge  Frank  Pendleton  was  an  ocean- 
going barge  of  a  burden  of  about  1,300  tons  gross,  and  the  steam  bark 
Severn  was  a  British  steam  bark  of  a  bnrden  of  about  2,000  tons.  While 
so  lying  at  anchor,  a  collision  occurred  In  a  storm  by  reason  of  the  bark 
dragging  Its  anchor  and  colliding  with  the  barge. 


Bickford  &  Stuart,  for  the  Pendleton. 

George  Whitelock,  £.  I.  Koontz,  and  Hughes  &  Little,  for  the 
Severn. 

WADDILL,  District  Judge  (after  stating  the  facts).  The  faults 
assigned  by  the  Pendleton  are  that  the  Severn  was  wrongfully  anch- 
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ored  within  the  space  allotted  for  loaded  shipping,  it  being  at  the 
lime  light ;  that  it  had  out  only  one  anchor, — its  port  anchor, — when 
both  should  have  been  out,  and  that  at  least  its  starboard  anchor 
should  have  been  kept  in  position  to  be  immediately  released  in  case 
of  emergency  or  storm  arising ;  that  the  Severn's  yards  should  have 
been  trimmed  fore  and  aft,  instead  of  athwart-ship,  as  they  were; 
and  that  the  bark  was  not  supplied  with  a  sufficient  crew.  The  de- 
fense of  the  Severn  is  that  the  collision  was  inevitable,  arising  from 
a  sudden  and  violent  hurricane,  that  could  not  reasonably  have  been 
foreseen,  and  that  the  velocity  of  the  wind  was  such  that  it  was  im- 
possible to  have  avoided  what  occurred,  and  that  the  Pendleton  was 
negligently  anchored  in  too  close  proximity  to  it. 

Considerable  evidence  was  taken  by  the  parties,  respectively,  in- 
cluding that  of  the  master  and  crew  of  the  Pendleton,  though  only 
the  first  mate  of  the  Severn  was  examined ;  the  bark,  with  its  entire 
officers  and  crew,  on  the  next  voyage  after  the  collision,  having  been 
lost  at  sea,  with  the  exception  of  the  mate,  who  had  left  the  ship  by 
reason,  of  sickness.  One  of  the  questions  much  discussed  was 
whether  or  not  certain  statements  made  by  the  master  of  the  Severn 
the  day  after  the  collision,  as  to  how  the  same  occurred,  was  ad- 
missible in  evidence  against  the  ship.  Objection  was  made  to  the 
admissibility  of  this  evidence  upon  the  examination  of  witnesses 
orally  before  the  court,  and  the  same  was  received  subject  to  excep- 
tion. The  same  admissions,  however,  had  been  previously  received 
during  the  taking  of  depositions  without  exception.  The  objection 
should  have  been  then  made  and  insisted  upon ;  but,  in  any  event,  it 
seems  quite  clear  that  such  admissions  from  the  master  of  the  ship 
are  received  against  the  owner  in  proceedings  in  admiralty.  The 
&iterprise,  2  Curt.  320,  Fed.  Cas.  No.  4,497 ;  The  Potomac,  8  Wail. 
590,  594,  19  L.  Ed.  511;  Packet  Co.  v.  Clough,  20  Wall,  528,  541, 
23  L.  £d.  406. 

The  defense  of  inevitable  accident,  assuming  that  the  evidence  in 
this  case  established  the  respondent's  contention  in  reference  thereto, 
will  not  avail  the  Severn,  unless  it  is  shown  itself  to  be  free  from  fault, 
which  it  has  utterly  failed  to  do.  Union  S.  S.  Co.  v.  New  York  & 
V.  S.  S.  Co.,  24  How.  307,  313,  16  h.  Ed.  699;  The  Morning  Light, 
2  Wall.  550,  556,  557,  17  L.  Ed.  862;  The  Mabey,  14  Wall.  204,  215, 
20  L.  Ed.  881;  The  Clara  Clarita,  23  Wall,  i,  12,  23  L.  Ed.  146; 
The  Colorado,  91  U.  S.  692,  703,  23  L.  Ed.  379.  Moreover,  the  evi- 
dence fails  to  make  out  a  case  of  inevitable  accident ;  that  is  to  say, 
that  the  storm  was  of  such  a  character  as  that  the  collision  could  not 
have  been  avoided  by  the  exercise  of  ordinary  precaution  and  good 
seaxnanshijp  on  the  part  of  those  in  charge  of  the  Severn.  The 
storm,  it  is  true,  was  a  violent  one,  but  it  only  lasted  at  most  five 
minutes,  and  at  great  height  for  only  a  minute.  While  it  did  appear 
to  have  been  a  thunder  squall,  rather  than  a  cyclonic  storm,  still 
the  threatening  character  of  the  weather  was  sufficiently  manifest  to 
have  caused  the  Severn  to  have  anticipated  the  coming  trouble,  at 
least  to  the  extent  that  it  could  instantly  have  lowered  its  anchor, 
and  have  avoided  the  very  trouble  that  ensued;  and,  although  the 
storm  was  extremely  violent  for  a  short  while,  the  fact  that  only  the 
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Severn  and  one  other  vessel  lying  at  anchor  in  the  harbor  actually 
dragged  anchor  clearly  indicates  that  the  collision  was  attributable 
rather  to  the  failure  to  have  the  necessary  anchorage  than  to  in- 
evitable accident  as  the  result  of  the  suddenness  and  violence  of  the 
storm.    My  conclusion  upon  the  whole  evidence  is  that  the  collision 
was  the  result  of  the  failure  on  the  part  of  the  Severn  to  have  out  its 
starboard  anchor,  and  this,  I  think,  sufficiently  appears  from  the 
Severn's  own  evidence,  independent  of  the  admissions  of  its  master, 
viz.,  that  of  the  mate,  Drake,  and  the  other  witnesses  examined  by 
the  barge.    It  is  conceded  that  the  starboard  anchor  was  not  out, 
and  it  is  plain  from  the  evidence  of  the  mate  that  it  was,  if  in  proper 
position  to  be  let  out,  at  least  not  put  out  in  time  to  avert  a  collision, 
and,  indeed,  until  the  same  was  well  nigh  inevitable.    The  witness 
Drake  and  each  of  the  expert  witnesses  examined  by  the  Severn 
admit  on  cross-examination  that  it  was  not  good  seamanship  to  have 
been  at  anchor,  under  the  circumstances,  with  only  the  port  anchor 
out,  and  the  starboard  anchor  not  in  position  to  be  immediately  let 
out.    Had  the  two  anchors  been  out,  no  collision  would  have  ensued. 
The  barge  Frank  Pendleton,  having  been  collided  with  while  ai 
anchor,  is  presumed  to  have  been  free  from  fault,  althoiigh  in  col- 
lision with  another  vessel  which  dragged  its  anchor.   The  Mary 
Fraser  (D.  C.)  26  Fed.  872;  The  Anerly  (D.  C.)  58  Fed.  794;  The 
Carl  Konow  (D.  C.)  64  Fed.  815.    No  fault  should  be  imputed  to  the 
Pendleton  because  of  its  proximity  to  the  Severn,  as  the  preponder- 
ance of  evidence  establishes  that  it  was  anchored  at  an  entirely  safe 
distance  frcmi  the  Severn. 

It  is  unnecessary,  from  the  view  taken  by  the  court,  to  determine 
whether  any  fault  should  be  attributed  to  the  Severn  for  having  been 
anchored  in  the  space  allotted  to  loaded  instead  of  light  vessels.  The 
bark  was  put  where  it  was  by  a  licensed  pilot,  who  himself,  it  seems, 
did  not  know  as  to  the  particular  harbor  regulation,  and  it  would 
seem  that  fault  should  not  be  attributed  to  it  on  that  account.  The 
E.  A.  Packer,  10  Ben.  521,  Fed.  Cas.  No.  4,241 ;  The  City  of  Read- 
ing (D.  C.)  103  Fed.  696. 

It  follows  from  what  has  been  said  that  the  collision  occurred 
solely  from  the  fault  of  the  Severn,  and  a  decree  may  be  entered  so 
declaring. 


B07BB  r.  KTCTJ.lgR  et  aL 
(Circuit  Court,  B.  D.  Pennsylvania.  January  90,  1902.) 

Na  SO. 

Equmr  Pleading— Failcbs  to  Answer  Intebrooatobibs— Statbicbitf  ov 
Reasons  in  Ahbwer. 

Statements  In  an  answer  In  excuse  of  the  fallare  of  defendant  'to 
answer  Interrogatories  contafned  in  the  bill,  framed  under  equMy  rale 
4A,  Bhoold  be  as  speclflc  In  setting  oat  the  grounds  for  auch  refnsal  mm 
woold  be  required  In  a  demurrer  for  the  same  purpose. 

In  Equity.   On  exceptions  to  answer. 

Edward  Rector  and  Frank  P.  Prichard,  for  complainant. 
E.  Hayward  Fairbanks,  for  respondents. 
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J.  B.  Mcpherson,  District  Judge.  The  first  four  exceptions 
to  the  answer  do  not  need  discussion.  They  seem  to  me  to  be 
clearly  well  founded,  and  they  are  accordingly  sustained.  The  fifth 
exception  complains  of  the  defendants*  failure  to  answer  the  inter- 
rogatories contained  in  the  bill,  and  may,  perhaps,  call  for  a  few 
words  concerning  the  excuse  offered  for  such  failure.  The  excuse, 
which  is  cvidentfy  framed  under  rule  44,  is  as  follows :  ■ 

*'Aa  to  the  sereral  Interrogatories,  Kos.  1  to  14,  both  Induslve,  as  these 
defeodants  may  not  have  answered,  they  are  advised  and  bnmbly  Bobmlt 
tbat  they  are  not  bound  to  answer  the  same,  and  they  therefore  decline  to 
answer  said  Interrogatories;  and  these  defendants  claim  the  same  benefit 
ot  the  objection  aa  If  tbey  had  demurred  to  the  same,  or  to  the  discovery 
sought  thereby."* 

1  do  not  think  it  to  be  my  duty  to  go  carefully  over  the  bill  and 
answer  14  times,  in  order  to  discover  whether  the  interrogatories 
have  been  substantially  answered;  nor  do  I  feel  obliged  to  con- 
sider what  tlie  undisclosed  reasons  may  be  that  relieve  the  defend- 
ants altogether  from  answering  such  of  the  interrogatories  as  they 
may  not  have  replied  to  in  substance.    If  the  defendants  have  in 
eflfect  already  answered  the  interrogatories,  it  will  do  no  harm  to 
answer  them  again  specifically  and  in  regular  order.    If  they  have 
not  answered  some  of  them  at  all,  the  reasons  for  refusing  so  to 
do  should  be  distinctly  stated,  so  that  the  court  may  be  able  to 
juds:e  whether  the  refusal  stands  upon  a  sufficient  ground.    If  the 
defendants  had  attempted  to  protect  themselves  by  demurrer,  they 
would  have  been  obliged  to  specify  the  reasons  for  asking  pro- 
tection ;  and  the  same  obligation  exists  where  the  same  result  is 
sovght  by  a  different  form  of  pleading. 

It  is  therefore  ordered  that  each  interrogatory  be  separately  an- 
swered, unless  the  defendants  set  forth  distinctly  the  reason  why 
they  believe  an  answer  may  not  lawfully  be  required;  these  amend- 
ments and  additions  to  be  filed  within  15  days. 


L  PXTMNTS— CONSTHUCnON  OF  CT, A 1 51 «— SUCCESS  or  DeTICK. 

Wlien  the  question  of  Infringement  depends  upon  the  construction 
of  thB  claims,  the  coort,  In  tbe  endeavor  to  Qnd  out  what  It  Is  tbat 
tSiio  inventor  has  given  to  the  world.  Is  justl&ed  In  considering  the  In- 
vention as  measured  by  the  success  achieved,  and  where  the  alleged 
tutrlDger  has  taken  the  "last  step,"  and  has  attained  the  first  com- 
merclally  sQccrasful  solution  of  the  problem,  care  ataould  be  taken  to 
protxct  bim  to  the  extent  of  his  actual  Invention. 
L  Sakk — Improvrr  or  Inoepbsdrnt  Ikvbntor. 

Claims  of  a  patent  should  not  be  so  broadened  by  constmctlon  as 
tt*  include  devices  which,  though  accomplishing  the  same  function,  do 
so  by  new  combinatloju,  operating  upon  principles  so  different  as  to 
entitle  their  originator  to  be  considered  as  an  Independent  inventor. 
I.  SA.3fE — -ImpriROembnt— Plate  IT  for  Printing  Press. 

Xtie  Severy  patent,  No.  549,091,  for  a  bed  or  surface  for  fflatraa  for 
printing  presses,  comiwsed  of  a  number  of  fixed.  Independently  yielding 
bristles  or  wires,  cannot  be  so  broadly  consumed  as  to  cova  tbe  device 
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Of  the  Allen  patenta,  Nos.  613,217-618,221,  In  wMeta  the  bed  or  blanket 
conslatB  of  fine  wire  coils,  Interlocked  and  held  In  place  between  two 
■beets  of  rubber,  which  are  not  "independeutly  yielding,"  and  eepfr- 
dally  In  view  of  the  fact  that  the  Sevecy  device  has  never  beea  com- 
mercially Boccessful,  owing  to  Its  cost;  while  the  Allen  device  was  lia> 
mediately  succeesfuL 

In  Equity.    Suit  for  infringement  of  patent.   On  final  hearing. 

William  Houston  Kenyon,  for  complainants. 
Frederick  P.  Fish  and  Charles  Neave,  for  defendants. 

COXE,  District  Judge.  This  is  an  equity  action  for  the  infringe- 
ment of  letters  patent,  No.  549,691,  granted  November  12,  1^5, 
to  Melvin  L.  Severy  for  an  improvement  in  platens  for  printing 
presses.  The  object  of  the  invention  is  to  produce  a  uniform  im- 
pression without  the  previous  preparation  of  the  platen,  impression- 
cylinder,  or  type,  known  in  the  art  as  the  "make-ready.'*  This  is 
accomplished  by  providing  under  the  covering  of  the  platen,  or  its 
equivalent,  a  surface  "formed  by  the  ends  of  a  number  of  fixed, 
independently  yielding,  and  elastic  wires  or  bristles,  or  their  equiva- 
lents, arranged  in  close  proximity  to  one  another  and  .smoothed  off 
evenly,  whereby  a  yielding  surface  is  formed  which  accommodates 
itself  to  irregularities  in  the  printing  surface  and  to  varying  thick- 
nesses in  different  parts  of  the  material  upon  which  the  impression 
is  to  be  made."  The  inventor  describes  the  "make-ready"  of  the 
prior  art  as  a  tedious,  expensive  and  unsatisfactory  process,  re- 
quiring skilled  labor  and  wearing  out  the  type.  The  substitution 
of  the  patented  bed  or  surface  for  the  "make-ready"  removes  all 
these  disadvantages.  The  inventor  likens  the  surface  which  he  uses 
to  the  independently  yielding  bristles  of  an  ordinary  hairbrush,  but 
he  does  not  limit  himself  to  this  particular  means  of  producing  it. 
He  illustrates  different  methods  of  reaching  the  same  result  by 
bending,  in  various  ways,  elastic  wires  placed  in  close  proximity  to 
one  another,  and  having  their  free  ends  ground  off  to  form  a  per- 
fectly fiat  surface.    He  says : 

"The  finer  the  wires  and  tbe  closer  their  proximity  to  one  anotho*  the 
better  wUl  be  the  result  attained.  Fine  'card  clothing.*  so  called,  Ulastrates 
tile  desired  proximity  of  the  wires  and  the  evenness  of  the  snrfacew** 

The  claims  are  as  follows : 

**1.  A  bed  or  snrface  for  platens  for  printing  presses  and  the  like  com- 
posed of  a  Dumber  of  fixed.  Independently  yielding,  elastic  brlatles  or  wites, 

substantially  as  set  forth. 

"2.  A  bed  or  surface  for  platens  tor  printing  presses  and  tiie  like  com- 
posed of  a  number  of  fixed,  Independently  yielding,  elastic  bent  wires  or 
bristles,  substantially  as  set  forth." 

The  defense  of  noninfringement  is  the  only  one  argued. 

The  defendant  s  device  is  described  in  and  protected  by  five  let- 
ters patent,  granted  to  Arthur  S.  Allen,  all  being  dated  October  25, 
1898.  It  consists  of  a  series  of  fine  wire  coils,  interlocked,  and 
held  in  place  between  two  thin  sheets  of  rubber.  The  upper  and 
lower  portions  of  the  coils  are  imbedded  in  tbe  rubber,  the  crests 
standing  out  for  an  infinitesimal  distance  from  the  rubber.  To  the 
underside  of  the  coils  is  attached  a  sheet  of  woven  fabric  which 
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adheres  to  the  rubber  and  rests  on  the  platen.  When  in  use  a  stiff 
paper  board,  known  as  "fibrelyn,"  is  laid  on  top  of  the  device,  sheets 
of  manila  paper  are  laid  on  the  top  of  the  "fibrelyn"  and  between 
the  sheets  forms  of  paper,  corresponding  to  the  old  "make-ready" 
are  frequently  placed,  then  comes  the  paper  upon  which  the  im- 
I»-ession  is  to  be  made. 

Considered  from  a  practical  and  commercial  point  of  view  two 
propositions  are  incontestably  established  by  the  proof.  First.  That 
the  complainants'  blanket  is  a  lamentable  failure.  Second.  Tliat  the 
defendant's  blanket  is  a  pre-eminent  success.  The  Severy  patent 
has  been  in  existence  for  over  six  years  and  as  late  as  October, 
1900,  the  ouiiplainants  bad  not  succeeded  in  producing  a  success- 
fid  conunercial  blanket.  At  that  time  they  had,  apparently,  aban- 
doned the  device  as  shown  in  the  specification  and  drawings  and 
were  experimenting  with  a  blanket  consisting  of  a  thin  sheet  of 
brass  perforated  with  parallel  cuts  about  three-quarters  of  an  inch 
long,  uniformly  distributed  over  the  brass  sheet  which  is  to  be 
backed  by  a  blanket  of  rubber.  This  device  was  lauded  by  the 
complainants'  representatives  is  being  incomparably  superior  to  the 
"old  bent  wire  arrangement"  and  is  asserted  by  them  to  be  within 
the  Severy  patent,  although,  upon  a  casual  examination  of  the  ex- 
hibit in  evidence,  the  assertion  seems  a  most  extravagant  one.  In 
short,  with  unlimited  capital,  with  "no  lack  of  brains  or  money,** 
with  ample  time  and  every  facility  for  making  a  favorable  impres- 
sion, the  promoters  of  the  Severy  blanket  have  made  a  complete 
failure  in  their  efforts  to  have  it  adopted  by  the  printing  trade. 
Printers  have  examined  it,  tried  it,  experimented  with  it  and  re- 
jected it.  The  fact  of  the  complete  commercial  failure  of  the  pat- 
ented device  is  not  denied,  but  the  excuse  is  made  that  it  was  im- 
possible to  procure  the  necessary  wire  or  a  machine  that  would 
weave  it  into  the  desired  fabric.  At  least  $50,000  has  been,  it  is 
said,  expended  in  endeavoring  to  develop  a  practical  commercial 
blanket,  but  without  success.  The  blanket  is  too  thick  to  be  used 
on  cylinder  presses  and  too  expensive  for  practical  purposes.  As 
complainants*  counsel  says  in  the  brief : 

"The  blankets  which  were  made  were  very  expenslTe,  and  had  to  be 
treated  an  precious  things,  as  they  certainly  were." 

It  is  not  denied  that  it  is  possible  to  construct  the  Severy  blanket; 
that  ntmibers  of  them  have  been  constructed ;  that  cylinder  presses 
can  be  cut  down  to  fit  them,  and  that  they  are  capable  of  doing 
excellent  work,  but  the  expense  and  difficulty  of  making  them  seems 
{n'ohibitive.  Theoretically  they  are  a  success;  practically  they  are 
a  failure.  The  old  "make-ready"  also  did  excellent  work;  the  onh 
difficulty  with  it  was  the  expense.  It  is  apparent,  therefore,  that 
00  substitute  for  "make-ready"  can  be  popular  and  successful  which 
offers  no  advantages  in  the  way  of  cost.  The  defendant's  blanket, 
thongffa  it  was  not  put  on  the  market  until  the  autumn  of  1898,  was 
successful  from  the  start.  Large  numbers  of  the  devices  are  in  ac 
tual  use  in  various  printing  establishments  and  are  paying  royalty 
to  the  manufacturer,  the  Tympalyn  Company.   The  defendant  alone 


■  Digitized  by 


584 


113  PEDBRAL  REPORTBR. 


is  paying  annually  $12.50  per  square  foot  on  over  a  hundred  square 
feet  of  the  material. 

Of  course,  it  is  not  asserted  that  the  failure  and  success  of  these  de- 
vices, respectively,  should  be  considered  by  the  court  if  the  patentee 
is  clearly  entitled  to  a  broad  claim  covering  the  use  of  wire  in  every 
form  as  applied  to  a  platen  bed.    It  frequently  happens  that  in> 
provements  are  made  in  patented  structures  and  methods  by  subse- 
quent patentees,  but  this  does  not  give  these  patentees  the  right  to  j 
use  the  broad  invention,  neither  has  the  broad  inventor  the  right  to  ' 
use  the  subsequent  improvements.    When,  however,  the  question  of 
infringement  depends  upon  the  construction  of  the  claims,  the  court,  I 
in  the  endeavor  to  find  out  what  it  is  that  the  inventor  has  given 
to  the  world,  is  justified  in  considering  the  invention  as  measured  by 
the  success  achieved.   "In  the  law  of  patents  it  is  the  last  step  that 
wins."   The  last  step  in  this  art  has  certainly  been  taken  by  Mr. 
Allen  and  it  is  the  step  th&t  has  won.    In  such  circumstances  car«  1 
should  be  taken  not  to  reward  the  one  who  is  still  wandering  in  the 
realms  of  theory  at  the  expense  of  the  man  who  has  actually  solved 
the  problem.  , 

To  quote  again  from  the  Barbed  Wire  Patent,  143  U.  S.  275,  283,  1 
12  Sup.  Ct.  443,  446,  36  L.  Ed.  154,  158: 

"It  may  be  strange  that,  considering  tbe  Important  results  obtained  by  i 
Kelly  In  his.  patent.  It  did  not  occur  to  bim  to  substitute  a  coUed  wire  lu 
place  of  the  diamond  shaped  prong,  but  evidently  it  did  not,  and  to  the  man  : 
to  whom  it  did  ought  not  to  bo  denied  tbe  quality  of  Inventor.  There  are 
many  Instances  In  the  reported  decisions  of  this  court  where  a  monopoly 
has  been  sustntned  In  favor  of  the  last  of  a  scries  of  Inventors,  all  of  whom 
were  groping  to  attain  a  certain  result,  which  only  the  last  one  of  the  nnm- 
bei*  seemed  able  to  grasp." 

Claims  should  not  be  so  broadened  by  construction  as  to  include 
devices  which,  though  accomplishing  the  same  function,  do  so  by 
new  combinations  operating  upon  principles  so  different  as  to  en-  , 
title  their  originator  to  be  considered  as  an  independent  inventor. 

The  case  of  Westinghouse  v.  Power-Brake  Co.,  170  U.  S.  537,  18 
Sup.  Ct.  707,  42  L.  Ed.  1 136,  is  instructive  upon  this  subject.  A 
pioneer  patent  was  held  not  to  be  infringed  by  the  defendant's  device, 
because  the  latter,  though  within  the  letter  of  the  claims,  departed  : 
from  the  principle  of  the  patent  and  solved  at  once  and  in  the  most 
simple  manner  the  problem  in  question.  At  page  568,  170  U.  S., 
page  722,  18  Sup.  Ct.,  page  1147,  42  L.  Ed.,  the  court  says: 

"The  patentee  may  bring  the  defendant  within  the  letter  of  his  claims, 
but  If  the  latter  has  so  fnr  changed  the  principle  oC  the  device  that  t.\\o 
Claims  of  the  patent,  literally  construed,  have  censed  to  represent  his  actual 
Invention,  he  Is  as  little  subject  to  be  adjudged  an  Infringer  as  one  wlao  liuft 
violated  the  letter  of  a  statute  has  to  be  convicted  when  he  has  done  iiotl\Vw? 
In  conflict  with  Its  spirit  and  Intent.   'An  Infringement,'  says  Mr.  Justice  Orler 
In  Burr  v.  Duryee,  1  Wall.  581.  572,  17  L.  Ed.  (KSO.  «SS,  'Involves  substantial 
identity  whether  the  identity  be  described  by  tbe  terms,  "same  prluclp\e**' 
same  "modus  operandi,"  or  any  other.    «   «    *>   The  argument  used  to 
show  infringement  assumes  that  every  combination  of  devices  In  a  macliiue 
which  fs  used  to  produce  the  same  effect  is  necessarily  an  equivalent  toi 
any  other  combination  used  for  the  same  purpose.  This  la  a  flagrant  abua^ 
of  the  term  equivalent,"  1 
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And,  again,  at  page  573, 170  U.  S.,  page  724, 18  Sup.  Ct,  page  ii49» 
42  L.  Ed.: 

"Altbough  Mr.  Boyden  may  have  Intended  to  accomplish  tlte  same  reralta. 
tbe  Wesdnrhonie  patrait.  If  be  bad  bad  It  before  blm,  vonld  scared  have 
suggested  tbe  method  be  adopted  to  accompllsb  these  results.  Under  such 
drcometaiices.  Uie  law  eotitles  blm  to  the  rlgbts  of  an  Ind^oidait  tn- 
Teotor-" 

In  Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Printing-press 
Co.  (C.  C.)  86  Fed.  315,  the  court,  at  page  320,  says: 

"It  is  contended  by  the  complainant  that  Kidder  Is  entitled,  under  bis 
patent,  to  claim,  broadly,  a  printing  machine  having  either  vertical  or  hori- 
zontal type  beds.  Assuming  that  his  combinations  were  patentable,  which 
to  me  admits  of  some  doubt.  In  view  of  the  state  of  the  art  and  the  facta 
that  bis  machine  is  scarcely  an  Improvement  in  tbe  art,  and  certainly  not  a 
commercial  success,  that  Its  capacity  did  not  exceed  that  of  presses  then  In 
ose,  and  it  failed  to  meet  tbe  demands  of  tbe  trade  foe  expedition  and  cdieap- 
ness.  while  the  defendant's  machine  has  met  vrith  a  large  sale  and  prints 
more  tiwn  three  times  as  rapidly  as  Kidder's,  while  but  one  of  tbe  lattw 
bas  been  put  In  use  since  tbe  Issue  of  the  patent  In  1S84,  a  radical  difformce 
In  (deration  and  mechanism  between  the  Kidder  machine  and  that  of  the 
defendant  la  strongly,  if  not  conclusively,  suggested."  See,  also,  Jensen  v. 
Norton,  12  G.  C.  A.  324,  64  Fed.  COO,  603;  BoweU  Torpedo  Co.  t.  B.  W. 
Bliss  Co.  (a  a)  111  Fed.  907.  91& 

There  is  nothing  in  the  patent  to  indicate  that  Severy  ever  con- 
templated any  other  surface  than  that  produced  by  the  ends  o£  bris- 
tles, the  ends  of  wires,  the  ends  of  teeth  sawed  from  sheet  steel  or 
the  ends  of  other  similar  material.  In  every  instance  the  free  ends 
of  the  elastic  bristles,  wires,  or  teeth,  when  smoothed  of£  evenly, 
form  the  surface.  These  wires,  etc.,  may  be  straight  or  bent  in 
various  ways,  but  always  it  is  the  ends  which  receive  the  printing 
pressure,  each  end  being  an  independently  yielding  unit.  It  is  this 
novel  characteristic  which  distinguishes  the  Severy  blanket  from  the 
prior  art,  which  shows  rubber  surfaces  having  independently  yielding 
rubber  springs  and  areas.  In  short,  it  is  the  brush-like  formation 
which  is  described  in  the  specification  and  is  distinctly  pointed  out 
in  the  claims.  The  first  claim  is  for  a  bed  or  surface  composed  of 
a  number  of  bristles  or  wires  which  must  have  the  foUowinj^-  char- 
acteristics: First.  They  must  be  fixed  vertically.  Second.  Their 
lower  ends  must  be  fixed  in  a  backing.  Third.  Their  upper  ends 
must  be  free.  Fourth.  They  must  ^ield  independently  of  eadi  oth- 
er. Fifth.  Their  free  ends  must  form  the  printing  surface.  The 
second  claim  is  similar,  except  that  it  specifically  covers  bent  wires 
or  bristles.  Even  allowing  for  a  wide  range  of  equivalents  it  is 
thougrht  that  the  claims  cannot  be  expanded  to  cover  structures  which 
op«:ate  upon  a  different  principle  and  do  not  possess  any  one  of 
the  above-mentioned  cliaracteristics.  Where  it  is  manifest  that  a 
daim  is  limited  to  certain  features  it  is  not  material  whether  such 
limitation  was  or  was  not  necessary.  See  cases  cited  in  Safety  Oiler 
Co.  V.  Scovill  Mfg.  Co.  (C.  C.)  1 10  Fed.  203. 

As  before  stated,  the  defendant's  bed  consists  of  a  series  of  fin^ 
interlaced  wire  coils  laid  horizontally  between  two  sheets  of  rubber, 
tbe  summits  of  the  coils  being  imbedded  in  the  rubber.  There  are 
no  bristles  and  nothing  approximating  thereto.  There  are  no  wires 
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having  I.  fixed  lower  end  and  a  free  upper  end.  There  are  no 
vertical  wires  or  bristles  with  their  free  ends  for  the  printing  sur- 
face. There  are  no  independently  yieldin^^  wires,  in  the  sense  that 
the  Severy  wires  are  independent.  The  resiliency  or  elasticity  of  the 
patented  structure  is  of  a  very  different  character  from  that 
duced  by  a  fabric  made  of  fine  wire  coils  laid  on  their  sides  and 
backed  and  faced  by  rubber.  In  the  one  case  the  pressure  falls  upon 
a  surface  made  of  the  ends  of  independent  wires,  there  being  from 
600  to  1,300  points  to  the  square  inch;  in  the  other  it  falls  upon  a 
composite  surface,  the  coils  of  wire  being  continuous,  interacting 
and  reacting.  It  requires  little  expert  knowledge  to  perceive  that 
the  yield  and  recovery  of  a  straight  or  slightly  bent  wire  from 
pressure  applied  to  one  end  must  be  quite  different  from  the  ac- 
tion of  a  coiled  spring  lying  upon  its  side,  the  pressure  being  ap- 
plied to  the  crest  of  one  of  the  turns,  and  that  the  difference  must 
be  more  marked  as  the  coils  and  wires  are,*  respectively,  increased. 
To  adopt  the  language  of  Mr.  Livermore: 

"Tbe  separate  turns  of  a  coU  In  defendant's  tyinpalyn  have  no  Individual 
existence,  but  are  essentJally  a  co-operative  part  of  the  continuous  coll,  and 
the  turns  are  not  Independently  yielding  In  the  sense  that  any  turn  may 
yield  without  affecting,  and  without  being  affected  by,  tbe  condition  of  the 
adjoining  turns.  •  •  •  Neither  are  the  turns  of  wire,  stmcturally  or 
fUDCtioDally,  equivalent  to  tbe  bristles  or  wires  of  tbe  Severy  blanket  nor 
iB  the  tympalyn  blanket  as  a  whole,  composed  of  the  IntermeBhlng  wire 
colls,  an  equivalent  for  tbs  Severy  blanket  as  a  whole  composed  of  a  Iwnsh 
•r  comb-Uke  stmcture.** 

When  in  addition  to  the  structural  differences  referred  to  it  is 
remembered  that  pressure  reaches  the  coils  through  a  thick,  stiff 
paper  board,  which  cannot  be  depressed  in  small  areas,  the  impos- 
sibility of  independent,  individual  action  of  the  crests  will  be  readily 
perceived. 

Mr.  Severy,  in  describing  his  experiments,  says :  "No  one  bristle 
had  any  possible  means  01  knowing  what  another  one  was  doings," 
but  when  pressure  is  applied  to  any  given  point  of  "fibrelyn"  not 
only  is  the  crest  directly  beneath  the  point  of  pressure  informed, 
but  so  are  all  the  crests  in  the  immediate  vicinity.  Each  knows  im- 
mediately what  the  others  are  doing  and  assumes  its  share  of  tlie 
load. 

It  is  unnecessary  to  pursue  the  discussion  further. 

The  court  has  devoted  considerable  time  to  the  study  of  the  rec- 
ord and  finds  it  impossible  to  escape  the  conviction  that  it  will  not 
only  be  an  injustice  to  the  defendant  and  its  licensors,  but  to  tlie 
public  as  well,  to  compel  them,  and  future  improvers  also,  to  pa.y 
tribute  to  the  Severy  patent.   The  patent  cannot  fairly  be  gfiven 
the  wide  scope  insisted  on.    It  may  be  that  means  wUl  yet  be  dis- 
covered to  make  the  patented  blanket  a  commercial  success.  When 
this  time  arrives  it  is  highly  probable  that  its  characteristic  fea'tures 
will  make  it  popular  for  high  class  printing,  but  there  is  no  rea.son 
why  it  should  monopolize  the  entire  field.    Each  of  the  devices  in 
controversy  has  advantages  peculiarly  its  own.    There  is  room 
enough  in  the  art  for  both. 

Tbe  bill  is  dismissed.  ' 
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CEKTKAL  TRUST  Ca  OF  NEW  YORK  T.  UNITED  STATES  FLOUR 
UILLIKG  GO.  et  al. 


MfttreAflB  Foreclosure— Right  of  CoMPLAiNAnT  to  DiiooHTnruB  attbr 

Decrbb. 

Where  a  federal  court  haa  entered  a  decree  of  forecloeare  and  sale 
In  a  suit  to  foreclose  a  corporation  mortgage,  and  such  decree  remains 
imreT«sed.  another  Judge  of  the  same  court  will  not  entertain  a  mo- 
tloD  by  complainant  trustee  to  discontinue  tbe  BOlt,  against  tbe  objec- 
tion of  bondholders  who  are  interested  in  sncb  decree. 

In  Equity.   Suit  for  foreclosure  of  mortgage.   On  motion  for 


order  of  discontinuance. 
See  112  Fed.  371. 

Butler,  Notman,  Jolihe  &  Mynderse»  for  the  motion. 
Charles  Thaddeus  Terry,  opposed. 

LACOMBE,  Circuit  Judge.  While  the  decree  for  foreclosure 
and  sale  signed  by  judge  THOMAS  remains  on  the  record,  it  should 
be  accepted  by  this  court  as  a  decision  upon  the  merits,  to  which 
future  action  should  be  conformed.  If,  as  is  asserted,  that  decree 
was  made  without  notice  to  any  of  the  parties,  or  was  contrary  to  a 
prior  adjudication,  or  was  improvident,  it  may  be  corrected  by  ap- 
plication to  modify  or  by  appoal.  Until  this  is  done,  however,  it 
must  be  assumed  that  such  decree  has  secured  some  benefit  to 
nonassenting  bondholders,  which  they  would  not  otherwise  have 
obtained.  Therefore  it  would  .be  an  abuse  of  discretion  for  another 
judge  of  the  same  court  to  ntdlify  the  advantages  thus  secured  to 
third  parties,  even  though  not  parties  strictly  of  record,  by  order- 
ing a  discontinuance  against  their  objection. 

Motion  denied.  The  order  denying  the  motion  may  also  contain 
a  clause  forbidding  the  receivers  or  any  of  the  parties  from  re- 
moving out  of  the  jurisdiction  of  this  court  any  property  affected 
by  the  decree,  and  now  within  such  jurisdiction. 


VZDDLBTOWN  NAT.  BANK  V.  TOLEDO.  A.  A.  ft  N.  M.  RT.  Oa 

(Olrcnlt  Court  S.  D.  New  York.   October  9,  1901.) 

Pabtxu — Action  aoainst  Stockholderb— Ohio  Statute. 

An  action  cannot  be  maintained  to  enforce  tbe  statatory  UabUItr  of 
■tockboiden  under  Rev.  St  Ohio,  S  3260,  as  amended  in  1891,  which 
czpreaslT  provides  toe  an  action  Jointly  against  all  the  stoekli<dders. 
Including  those  who  are  ont  of  the  Jurisdiction,  or  for  otber  cause  can- 
not be  snved,  where  tibe  complaint  shows  that  tbere  an  ttoAiuMtn 
lAo  are  not  made  partlea. 

On  Demurrer  to  Complaint, 
See  105  Fed.  547. 

Lucius  H.  Beers,  for  demurrer. 

Sclinyler  C  Carlton  and  Charles  N.  Judson,  opposed 


(Olrcult  Court,  S.  D.  New  Toik.  Sept  2, 1001^ 
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LACOMBE,  Circuit  Judge.  It  is  thought  that  the  question  raised 
by-  this  demurrer  should  be  decided  upon  the  ar  sumption  that  the 
action  is  the  one  provided  for  by  section  3260,  Rev.  St.  Ohio,  as  it 
stood  after  the  amendment  of  1894.  Inasmuch  as  that  section  ex- 
pressly provides  for  an  action  jointly  against  all  the  stockholders, 
including  such  as  are  out  of  the  jurisdiction  or  for  other  cause  can- 
not be  served,  and  the  complaint  avers  that  there  are  stockholders 
who  have  not  been  made  parties,  there  is  a  lack  of  parties  defend- 
ant, and  the  demurrer  is  sustained.  If,  moreover,  the  amendments 
of  the  statute  passed  in  1900  are  to  be  considered,  the  position  of 
the  demurrants  is  even  stronger.  Manifestly  this  action  is  not  tiie 
one  thereby  provided  for. 

Demurrer  sustained  and  complaint  dismissed. 


ALXBHS-^BzcLUBION  of  iHUIORAKTB—CONCLnaiVBNESS  OF  DECISION. 

Permission  glren  an  Immigrant  to  go  on  shore  temporarily  whne 
awaiting  the  action  of  the  board  of  special  Inquiry,  does  not  release 
■ucb  Immigrant  from  the  obligation  of  satisfying  the  board  of  the  right 
to  land;  and  its  adverse  determination,  where  the  immigrant  Is  con- 
ceded to  be  on  alien,  is  not  reviewable  by  the  courts  nnder  act  March 


Petition  by  Paulina  Schmidt  Gayde  for  Writ  of  Habeas  Corpus. 

Joel  M.  Marx,  for  the  writ, 
Lorenzo  Ullo,  opposed. 

LACOMBE,  Circuit  Judge.  Upon  her  own  statement  it  is  man- 
ifest that  petitioner  is  not  a  citizen.  The  question  whether  or  not 
she  is  an  immigrant  is  one  no  longer  open  for  determination  by  the 
coiulis  as  it  was  when  the  cases  of  In  re  Martorelli  (C.  C.)  63  Fed.  437, 
and  In  re  Maiola  (C.  C.)  67  Fed.  114,  were  decided,  where  it  is 
conceded  that  the  person  is  an  alien.  All  decisions  of  the  inspecting 
officers  touching  the  right  to  land,  when  adverse  to  such  right,  are 
made  final,  except  by  appeal  to  the  superintendent  and  secretary  of 
the  treasury.  Act  March  3,  1891.  The  return  does  not  specifically 
set  forth  the  facts  as  to  her  alleged  landing,  but,  assuming  them  to 
be  as  alleged  in  the  petition, — ^that  an  inspector  allowed  her  to  go 
ashore,  where  she  remained  a  few  hours,  taking  a  meal,  and  then, 
returned  to  the  office,  before  action  by  the  board  of  special  inquiry, — 
I  do  not  think  she  was  thereby  released  from  the  obligation  of  sat- 
isfying the  board  that  she  was  not  likely  to  become  a  public  charge. 

The  writ  is  dismissed. 


aailOTn  tlNHAIBING  00.  et  al  v.  NEARSBAL  17NHAISING  OO. 


PATXKTS— IkFRINOBHBST— UNnAIBINO  MACmKBS. 

The  Sntton  patent  No.  883,258.  for  a  machine  for  removing  the  taalr» 
from  far  skins,  claim  8,  held  infrluged  on  a  motion  for  a  preliminary 
Injunction,  on  the  ground  that  the  mechanism  of 'defendaufa  machine, 
while  opemttais  in  a  somewhat  different  mannwi  was  the  sobstanttal 


In  re-  OAYDffi. 
(Clrcnlt  Oourt  B.  D.  New  Tork.   Decemlwr  23^  1901.) 


S,  1891. 
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«qiilTftlent  of  that  descrllMd  In  tbe  dalm.  perfonnlng  tbn  Mxna  tano- 
tlona  In  anbetantlallr  tbe  same  mannert  9nd  producing  no  better  <a 
different  results. 

In  Equity.  Suit  for  infringement  of  patent.  On  motion  for  pre- 
liminary injunction. 

Louis  C.  Raegener  and  T.  B.  Reed,  for  complainants. 
Redding,  Kiddle  &  Greeley,  for  defendant. 

THOMAS,  District  Judge.  The  bUl  is  filed  to  enjoin  the  in- 
fringement of  claim  8  of  letters  patent  No.  383,258,  issued  May  22, 
1888,  to  John  W.  Sutton.  The  complainants  have  succeeded  to  the 
rights  under  the  patent,  and  the  present  motion  is  for  an  injunction 
pending  final  hearing.    Claim  8  is  as  follows : 

Tbe  combination  of  a  flzed  stretcher  bar.  means  for  Intermittently 
feeding  tbe  skin  over  tbe  same,  a  stattonary  card  above  tbe  stretcher  bar, 
a  rotary  separating  tomb  below  the  same,  and  mechanism,  substantially 
as  desolbed,  whoeby  tbe  rotary  bmah  la  moved  upward  and  forward  Into 
a  position  In  front  of  tbe  stretcbor  bar,  substantially  aa  set  forth.** 

The  patent  has  been  considered  and  sustained  by  Judge  Townsend, 
in  Cimiotti  Unhairing  Co.  v.  Bowsky  (C.  C.)  95  Fed.  474 ;  Same  v. 
American  Unhairing  Mach.  Co.  (C.  C.)  108  Fed.  82 ;  and  by  Judge 
Wheeler,  in  Same  v.  Mischke  (C.  C.)  98  Fed.  297.  The  defendant 
denies  infringement,  and  seeks  to  differentiate  its  device  in  several 
particulars,  only  two  of  which  require  discussion — First,  that  a  sta- 
tionary card  above  the  stretcher  bar  is  not  used,  but  that  on  the  up- 
per side  of  the  stretcher  bar,  and  very  close  to  the  edge  thereof, 
are  arranged  two  rollers,  hereinafter  described;  and,  second,  that  a 
rotary  separating  brush  is  not  used  below  the  stretcher  bar,  but 
rather  a  segmental  rotary  brush,  which  is  not  a  separating  brush, 
and  which  is  in  a  fixed  location,  and  has  no  movement  with  relation 
to  the  fixed  stretcher  bar  other  than  its  rotary  movement.  The  de- 
fendant's evidence  furnishes  the  following  description  of  its  device 
and  the  manner  of  its  operation : 

*^tae  pelt  marked  *P*  on  said  drawings.  Is  fastened  to  an  apron,  and 
Is  Intermittently  fed  by  mechanism,  not  sfaOTrn,  over  tbe  edge  of  a  flat 
stretcher  bar,  marked  'B,'  which  has  a  rounded  edge.   On  the  upper  side 
of  the  stretcher  bar,  and  very  close  to  the  edge  thereof,  are  arranged  two 
roUen,  marked  'E*  and  'K',*  the  roller  being  covered  with  emery  cloth, 
and  being  fastened  so  as  b)  bear  firmly  against  the  pelt,  and  thereby  pro- 
duce a  tmslott  upon  tbe  ptit  and  also  causes  both  tbe  hair  and  tbe  fur  to 
lie  down  closely  thereon,  and  holds  ibem  in  that  position,  so  that  they  can- 
not escape  untU  the  pelt  la  fed  forward.   An-.inged  9^4  Inches  from  the 
of  the  Btretch&r  bar  Is  a  rotating  shaft  marked  'D','  having  arms,  d, 
thereon,  to  which  is  fattened  a  carding  hmsh  marked  *D>.*    This  carding 
brnsli  is  segmental,  and  Is  provided  with  seven  narrow  bmshes,  each  com* 
prising  four  rows  of  stiff  bL-istles  very  close  together  at  their  outer  edges. 
A  pair  of  plucking  jaws,  K  and  K',  reciprocating  in  fixed  guides,  X,  passes 
the  edge  of  the  stretch^  bar.   Tbe  lower  Jaw  Is  hinged  at  H  to  the  rear 
of  Uie  vp9V  3aw»  and  Is  automatically  opened  by  a  cam  device,  not  shown 
Id  tbe  drawings,  and  is  closed  bj  tiie  action  Qf  a  strong  sprlitg,  B,  whlqb 
catisefl  the  lower  Jaw  to  swing  on  Its  pivot  In  the  arc  of  a  circle  of  three 
and  a,  half  Inch  radius,  and  close  against  tbe  upper  Jaw.  with  great  force. 
Tbe  biting  edge  of  the  upper  Jaw  Is  fiat  and  the  biting  edge  of  the  lower 
Jaw  to  beveled,  and  Is  narrower  than  tbe  upper  Jaw,  so  that  the  outer  edge 
ef  tiM  lower  ^w  Is  about  one  thirty-second  mt  an  Inch  wltblv  tbs  ontw 
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edge  of  tbe  npper  Jaw,  When  the  Jawt  are  closed,  Ihe  Jbwb  are  redpnK 
cated  by  a  rr.d,  R,  actuated  br  an  eccentric,  not  shown  in  the  drawings, 
which  cause*  the  bttlns  edge  ot  the  upper  Jaw  to  pass  abont  one-elghtb  of 
an  inch  below  the  strietcher  bar.  The  galdes,  X,  X,  In  which  the  Jaws 
reciprocate,  are  arranged  at  an  ott  angle,  w,  to  the  stretcher  bar,  as  Ulns- 
t rated  by  the  dotted  lines,  a,  b,  so  that  the  Jaws  not  only  descend  below 
the  stretcher  bar  but  approach  a  vertical  plane,  passing  tbrongfa  the  edgo- 
ot  the  stretcher  bar  m  they  reach  their  lowermost  and  operatiTe  position. 
The  operation  of  this  machine  Is  as  follows:  The  jftAt  harlng  been  fixed 
to  the  apron  which  passes  over  a  stretcher  bar,  the  rollers  E  and  E'  are 
put  In  place,  and  the  pelt  Is  fed  forward  by  the  automatic  feeding  mecb- 
iinlsm.  The  rotation  of  the  carding  brush  causes  the  same  to  engnge  with 
the  hair  and  fur,  which  has  been  released  from  the  roller,  E.  by  the  feed- 
ing forward  of  the  pelt,  and  card  or  straighten  out  the  hair  and  fur  simul- 
taneously, as  clearly  shown  In  defendant's  machine  Exhibit  No.  1.  The 
bruab  then  passes  out  of  contact  with  both  the  hair  and  fur,  which  have 
been  carded,  and  thereupon  permits  the  hairs  to  spring  oat  from  the  for 
reason  of  the  great  resUloiey  ot  the  hair,  and  lij  tiie  fortbw  reason 
that  the  skin  is  held  under  tension  by  the  roller,  B,  It  being  a  wdl-knowa- 
fact  that  the  water  hairs  are  much  stiffer  and  more  reBllIent  than  the  fur, 
and  are  deep«r  rooted  In  the  pelt  than  the  fur,  so  that  the  hairs  tend  to 
spring  out  more  rapidly,  more  quickly,  then  the  fur.  Meanwhile,  as  the 
hairs  are  springing  out  from  the  fur  by  reason  of  their  greater  resiliency, 
the  jaws  are  descending,  and,  by  reason  of  the  angle  at  which  the  guides 
are  placed,  are  approaching  closer  to  the  pelt  When  the  Jaws  have  reached 
the  position  shown  in  dtfendant's  machine  Exhibit  3,  the  lower  Jaw  is  anto- 
Duitlcally  released,  and  because  of  the  curvilinear  motion  of  the  lower  Jaw 
In  closing  It  gathers  up  the  projecting  water  hairs  and  carries  them  against 
the  upper  Jaw,  which  Is  below  the  plane  of  the  stretcher  bar.  and  thereby 
snaps  them  in  two.  The  Jaws  are  then  carried  away  from  and  above  the- 
Btretcher  bar,  and  the  pelt  Is  thereupon  automatically  fed  forward  one  sixty- 
fourth  of  an  inch  by  the  feeding  mechanism,  and  releases  more  hair  and 
fur  from  the  rollers,  E.  and  E'.  This  released  hair  and  fur  Is  thereupon- 
engaged  and  carded  out  by  the  carding  brush,  D'.  as  heretofore  described, 
and  the  cutting  operation  is  repeated,  and  ao  on  until  the  pelt  la  nnhalred. 
•  •  •  Exhibit  No.  1,  defendant's  machine,  shows  the  position  of  the  hair 
and  fur  at  fbe  time  the  brush  Is  operating  thereon  with  absolute  accuracy. 
No  hair  or  fur  whatever  at  any  time  stands  out  nntil  after  the  last  of  the 
small  brushes  comprising  the  carding  brush  has  passed  out  of  operative 
contact  with  the  pelt,  and  has  passed  a  considerable  distance  beyond  the- 
same.  The  distance  between  the  rows  of  bristles  In  defendant's  brush  is- 
so  slight  that  Its  action  Is,  so  far  as  the  hair  and  fur  are  concerned,  pre- 
dsdy  as  it  would  be  were  the  brush  solid,— that  is  to  say,  the  bristles  con- 
tinuous. The  (mly  object  In  making  this  carding  Innata  of  independent 
small  brashes  with  intervals  is  to  enaMe  same  to  be  kept  tree  from  the 
hair  and  for  more  readily  than  would  be  possible  If  the  brush  wm  made 
•oUd." 

It  is  urged  by  the  defendant  that  the  rollers  above  the  stretcher 
bar  and  the  brush  below  the  stretcher  bar  press  down  the  fur  and 
long  hairs  alike,  and  that  under  the  complainants'  patent  the  card, 
E,  and  the  brush,  F,  compress  the  fur  alone,  allowing  the  long 
hair  to  spring  up  or  remain  standing,  while  the  card  or  brush  is 
in  contact  with  the  skin,  and  also  that  the  under  brush,  F,  remains 
longer  in  contact  with  the  fur,  holding  it  down  during  the  operation, 
of  cutting.  The  roller  otherwise  performs  the  same  office  as  does 
the  card,  E,  acting  not  only  to  maintain  the  tension  of  the  skin, 
but  also  for  the  purpose  of  pressing  down  the  fur.  Upon  the  argu- 
ment the  court,  in  answer  to  its  inquiries,  did  not  discover  that 
any  different  result  was  obtained  from  the  failure  of  the  complain- 
ants' device  to  press  the  long  hairs  down  with  the  far,  or  that  the 
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defendant  added  anything  to  the  utility  of  its  machine  by  pressing 
down  the  £ur  and  the  long  hair  alike.    The  use  of  the  roller,  there- 
fore, is  a  simple  equivalent  for  the  card  used  by  the  complainants, 
and  obviously  the  segmental  brush  in  this  regard  performs  the  same 
office  as  does  the  rotary  brush,  F,  used  by  the  complainants.  But 
it  is  contended  that  the  complainants'  brush  remsuns  longer  in  con- 
tact with  the  fur,  holding  it  down,  while  the  longer  hairs  have  sprung 
forward  and  have  been  removed  by  the  cutting  knife.   Nothing  in 
claim  8  indicates  such  action,  nor  does  a  reference  to  the  specifica- 
tions bear  out  the  defendant's  contention  in  this  regard.   The  speci- 
fications show  that  an  oscillating  guard  may  be  used  "that  follows 
the  brush  and  carries  the  fur  still  further  back  and  holds  it  in  po- 
sition."  But  this  guard  is  no  part  of  claim  8.    In  any  case,  even 
though  the  defen(^ut's  brush  comes  simply  in  contact  with  the 
edge  of  the  stretcher  bar,  while  the  complainants'  brush  comes  not 
cnly  in  contact  with  the  edge,  but  continues  for  some  distance  on 
the  underside,  this  is  but  a  difference  in  the  degree  of  action,  the 
defendant's  brush 'performing  by  its  contact,  however  abbreviated, 
the  same  office  performed  by  that  of  the  complainants,  namely,  for 
an  interval  of  time  sufficient  to  allow  the  knife  to  act  separating 
the  fur  from  the  long  hairs.   The  fur  in  the  operation  of  the  de- 
fendant's machine  may  come  back  to  its  normal  position  earlier 
than  in  the  complainants'  device,  but  a  separation  of  the  fur  and 
water  hairs  is  maintained  sufficiently  long  to  allow  the  biting  jaws, 
peculiar  to  the  defendant's  device,  to  cut  the  long  hairs,  and  this 
parting  of  the  fur  from  the  long  hairs  is  effected  by  pressing  dowm 
the  fur.   The  single  duty  done  by  the  card  and  brush  in  one  case, 
and  the  roller  and  brush  in  the  other,  is  to  compress  the  fur  for 
such  space  of  time  that  the  knife  used,  whatever  its  shape,  action, 
or  relation  to  the  stretcher  bar  may  be,  may  eliminate  the  long 
hairs,  which  by  their  greater  resiHency  spring  back  more  quickly 
into  place,  or,  it  may  be,  by  greater  stiffness  remain  in  place.  The 
Ien£^h  of  time  that  the  fur  remains  compressed  is  not  important, 
provided  there  be  time  sufficient  to  do  the  work.   The  desideratum 
is  to  move  the  fur  from  the  action  of  the  cutting  device.  This 
each  machine  does.   The  defendant's  cutting  arrangement  may  per- 
mit the  restoration  of  the  fur  at  the  instant  of  cutting.  Neverthe- 
less, the  fur  is  held  aside,  and  away  from  the  biting  jaws,  so  long 
as  IS  necessary  to  permit  its  removal  of  the  long  hairs,  and  this 
is  effected  by  parts  that  are  practical  equivalents  of  the  complain- 
ants* machine.   The  fact  that  the  long  hairs  are  not  kept  pressed 
down  in  the  complainants'  machine,  if  such  be  the  case,  is  not 
shown  to  be  important.    Whether  they  remain  in  place  awaiting 
the  knife,  or  spring  into  place  to  meet  the  knife,  is  nonessential; 
but  that  the  fur  shall  be  pressed  down  sufficiently  long  to  allow 
the  knife  to  meet  the  long  hairs  and  escape  the  fur  is  all  essential, 
and  this  is  effected  by  the  brush.   A  cutting  device  Hke  that  of 
the  defendant  may  be  so  fashioned,  nicely  adjusted,  and  operated 
as  to  permit  the  fur  to  return  to  its  position  at  such  instant  of  time 
relative  to  that  when  the  long  hairs  come  in  contact  with  the  cut- 
ting apparatus  that  it  may  be  said  that  the  result  of  the  compres- 
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sion  has  passed  when  the  long  hairs  are  removed.  Another  form 
of  cutting  knife  may  require  that  the  restoration  of  the  fur  shall 
be  longer  delayed.  In  each  case  the  fur  is  pressed  down  by  a 
method  covered  by  claim  8.  Mere  peculiarity  of  mechanism  for 
cutting  is  not  involved  in  claim  8.  Therefore,  unless  it  shall  ap- 
pear that  the  defendant's  machine,  by  pressing  down  the  long  hairs, 
performs  some  useful  function  that  is  absent  in  the  complainants* 
device,  it  is  impossible  to  differentiate  the  defendant's  mechanism 
from  that  described  in  the  claim.  As  has  been  stated,  it  does  not 
appear  that  it  is  of  consequence  whether  the  long  hairs  are  com- 
pressed and  then  escape  to  meet  the  knife,  or  whether  they  escape 
altogether  the  card  and  brush. 

The  defendant's  machine  appears  clearly  to  fall  within  claim  8, 
as  construed  by  Judge  Townsend,  and  the  motion  for  the  injunc- 
tion must  prevail. 


BENDET  MACe.  OO.  et  aL  T.  PRENTISS  TOOL  &  SUPPLY  00. 


Patents — Inpiuxqement — Feed  Mechanism  for  Scbkw-Cutting  Latdks. 

The  Norton  patent  No.  470,591,  for  an  Improved  feed  fbr  acrew-cn^ 
ting  engine  la^es,  construed,  and  heli  limited  to  the  particular  com- 
binatlon  shown  la  the  claims,  and,  as  so  limited,  not  Infringed. 

In  Equity.  This  is  a  suit  brought  for  the  alleged  infringement  of 
United  States  letters  patent  No.  47o>59l,  granted  to  Wendell  P.  Nor- 
ton March  8,  1892. 

Worth  Osgood,  for  plaintiffs. 
Wood  &  Boyd,  for  defendant. 

LACOMBE,  Circuit  Judge.  The  object  of  the  invention,  as  stat- 
ed in  the  specification,  is  to  "provide  a  new  and  improved  feed  espe- 
cially desigpied  for  use  on  screw-cutting  engine  lathes,  to  convenient- 
ly and  rapidly  change  the  speed  of  the  feed  screw  according  to  the 
requirements  of  the  screw  to  be  cut.  The  invention  consists  of  cer- 
tain parts  and  details,  and  combinations  of  the  same,  as  will  be  fully 
described  hereinafter,  and  then  pointed  out  in  the  claims."  There 
are  two  sets  of  devices  availed  of  in  the  patent  to  effect  changes  of 
speed.  The  one  consists  of  a  series  of  3  interchangeable  gear  wheels, 
of  varying  diameters,  arranged  at  one  end  of  the  machine;  speed 
variation  being  secured  by  changing  their  relations  to  each  other, 
which  can  only  be  done  when  the  machine  is  at  rest,  since  nuts  have 
to  be  tmscrewed,  the  wheels  removed,  and  replaced  on  different 
spindles.  By  such  changes  3  different  speeds  may  be  imparted  to  the 
feed  screw.  The  other  set  of  devices  consists  of  a  series  of  gear 
wheels;  of  varying  diameters,  arranged  step-like.  As  shown  in  the 
patent,  there  are  12  of  these.  By  means  of  a  hand  lever  and  con- 
necting mechanism,  one  or  other  of  these  may  be  brought  into  en- 
gagement while  the  machine  is  in  motion,  and  thus  12  varying 
speeds  be  imparted  to  the  screw  feed.  A  combination  of  both  sets 
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of  devices  secures  3  times  12  changes, — 36  in  all.  The  claims  declar- 
ed on  are  as  follows : 

"(1)  In  a  device  of  the  class  described,  the  comblnn^on,  with  a  series  of 
InterchsngeBble  gear  wbeels,  of  a  shaft  driven  from  the  said  series  of  In- 
terchangeable gear  wheels;  a  pinion  mounted  to  turn  with  and  to  slide  od 
the  said  shaft;  a  driving  gear  wheel  In  mesh  with  the  said  pinion;  and  a 
second  series  of  gear  wheels,  of  various  diameters,  arranged  step-like  ou  the 
feed  shaft,  and  adapted  to  be  engaged  by  the  said  driving  gear  wheel.— 
substantially  as  described  and  shown. 

"(2)  In  a  device  of  the  class  described,  the  combination,  with  a  series  of 
intercbangeable  gear  wheels,  of  a  shaft  driven  from  the  said  series  of  lo- 
tercbangeable  gear  wheels;  a  pinion  mounted  to  turn  with  and  to  slide  on' 
Che  Bald  shaft;  a  driving  gear  wheel  in  mesh  with  the  said  pinion;  a  second 
scrlea  of  gear  wheels,  of  various  diameters,  arranged  step-lllce  on  the  feed 
shaft,  and  adapted  to  be  engaged  by  the  said  driving  gear  wheel;  and  a 
lever  carrying  the  driving  gear  wheel,  and  arranged  for  shifting  the  said 
pinion  on  the  said  shaft,  and  moving  the  driving  gear  wheel  In  and  out  of 
mesh  with  the  feed-shaft  gear  whe^s,— snbstantlBUy  as  shown  and  de- 
scribed. 

"(3)  In  a  device  of  the  class  described,  the  combination,  with  a  series  of 
Interchangeable  gear  wheeTs,  of  a  shaft  driven  from  tbe  said  series  of  In- 
terchangeable gear  wheels;  a  pinion  mounted  to  turn  with  and  slide  ou  the 
said  shaft;  a  driving  gear  wheel  In  mesh  vrith  the  said  pinion;  a  second 
series  of  gear  wheels,  of  various  diameters,  arranged  step-like  on  the  feed 
shaft,  and  adapted  to  be  engaged  by  the  said  driving  gear  wheel;  a  lever 
carrying  the  driving  gear  wheel,  and  arranged  for  shifting  the  said  pinion 
on  the  said  shaft,  and  moving  the  driving  gear  wheel  in  and  out  of  mesh 
with  the  feed-shaft  gear  wheels:  and  a  locking  mechanism  for  the  said 
leva-, — snbstantially  as  shown  and  described. 

**(4)  In  a  device  of  the  class  described,  the  corabiuatiou,  with  a  series 
of  interchangeable  gear  wheds,  of  a  sliaft  driven  from  the  said  series  of 
IntMchangeable  gear  wheels;  a  ptnlon  mounted  to  turn  with  and  to  slide 
on  the  said  shaft;  a  driving  gear  wheel  In  mesh  with  the  said  pinion:  a 
second  series  of  gear  wheels,  of  various  diameters,  arranged  step-like  on 
The  feed  shaft,  and  adapted  to  be  engaged  by  the  said  driving  gear  wheel; 
:i  lever  carrying  the  driving  gear  wheel,  and  arranged  for  shifting  the  said 
pinion  on  the  said  shaft,  and  moving  the  driving  gear  wheel  in  and  out  of 
mesh  with  the  feed-shaft  gear  wheels;  and  a  plate  having  a  curved  slot 
forming  a  guide  for  the  said  lever, — substantially  as  shown  and  described. 

**<5)  In  a  device  of  the  class  described,  the  combInatl"n,  with  a  series 
of  interchangeable  gear  wheels,  of  a  shaft  driven  from  the  said  series  of 
Interchangeable  gear  wheels;  a  pinion  mounted  to  turn  with  and  to  slide 
on  the  said  shaft;  a  driving  gear  wheel  in  mesh  with  the  said  pinion;  a 
second  series  of  gear  whe^s.  of  various  diameters,  arranged  step-like  on 
the  feed  shaft,  and  adapted  to  be  engaged  by  the  said  driving  gear  wheel; 
a  lever  carrying  the  driving  gear  wheel,  and  arranged  for  shifting  the  said 
pIolOD  on  the  said  shaft,  and  moving  the  driving  gear  wheel  In  and  out  of 
meab  with  the  feed-ahaft  gear  wheels;  a  plate  having  a  curved  slot  form- 
ing a  guide  for  the  said  lever;  and  a  mechanism  for  locking  the  said  lever 
to  the  said  plate. — substantially  as  sbown  and  described." 

"(7)  In  a  device  of  the  class  described,  the  combination,  with  a  series  of 
lQtcnt;bangeable  gear  wheels,  of  a  shaft  driven  from  the  said  series  of  Inter- 
changeable gear  wheels;  a  pinion  mounted  to  slide  on  and  to  turn  with 
the  said  shaft;  a  lever  fulornmed  1'  osely  on  the  said  shaft,  and  adapted 
to  carry  along  the  said  pinion  a  driving  gear  wheel  in  mesh  with  the  said 
pinion,  and  mounted  to  turn  on  the  said  lever;  a  series  of  gear  wheels,  of 
varying  diameters,  and  arranged  In  step  form,  on  the  feed  shaft,  each  of 
the  said  series  of  gear  wheels  being  adapted  to  1>e  engaged  by  the  driving 
gear  wheel;  a  hand  lever  pivoted  on  the  sniJ  lever,  and  formed  with  a  pin 
and  a  plate  formed  with  a  slot,  and  a  series  of  openings  adapted  to  be  en- 
gaged by  the  said  pin,— substantially  as  shown  and  described. 
"(8)  In  a  device  of  the  class  described,  ttxe  combination,  wltti  a  series  of 
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gear  wheels  arranged  In  step  form  on  the  feed  abaft,  of  a  driving  gear 
wheel  adapted  to  eng&ge  each  of  the  said  gear  wtieels  In  the  Bcrles  of  gear 
wheels;  a  lever  carrying  the  said  driving  gear  wheel;  a  plate  formed  with 
a  curved  slot,  through  which  passes  the  said  lever  for  guiding  the  samob— 
substantially  as  shown  and  described. 

"(9)  In  a  device  of  the  class  described,  tiie  combination,  with  a  series 
of  gear  wheels  arranged  In  step  form  on  the  feed  shaft,  of  a  driving  gear 
wheel  adapted  to  engage  each  of  the  said  gear  wheels  In  the  series  of  gear 
whe^;  a  lev«:  carrying  the  said  driving  gear  wheel;  a  plate  formed  with 
a  curved  slot,  through  which  passes  the  said  lever,  for  guiding  the  same; 
and  a  locliiDg  mechanism  for  locking  the  aald  lever  on  the  said  plato;— 
substantially  as  shown  and  described." 

An  examination  of  the  prior  state  of  the  art,  as  disclosed  in  the 

proofs,  shows  that  the  patentee  was  not  a  pioneer.  Indeed,  it  is 
not  contended  that  he  was.  He  has  used  old  devices  in  a  new  com- 
bination (for  there  is  no  actual  anticipation  shown)  to  accomplish 
a  particular  result  (rapidity  of  speed  change),  and  a  like  result  may 
be  obtained  by  other  combinations.  The  case  is  one,  therefore, 
where  the  particular  combination  of  parts  and  details  which  the  pat- 
ent secures  to  hiqi  is  to  be  conformed  to  the  self-imposed  limita- 
tions which  the  patentee  has  inserted  in  the  claims,  and  "nothing 
can  be  an  infringement  which  does  not  fall  within  the  terms  the 
patentee  has  chosen  to  express  his  invention."  McClain  v.  Ort- 
mayer,  141  U.  S.  419, 12  Sup,  Ct.  76,  35  L.  Ed.  800;  Groth  v.  Supply 
Co.,  9  C.  C.  A.  507,  61  Fed.  284.  It  will  be  noted  that  in  every  one 
of  the  claims  above  recited  the  series  of  gear  wheels,  of  varying 
diameters,  arranged  step-like  or  in  cone  shape,  is  explicitly  described 
as  being  located  "on  the  feed  shaft."  In  the  combination  of  de- 
fendant's lathe  a  similar  step-like  or  cone-shape  series  of  gears  is 
found,  but  it  is  not  located  on  the  feed  shaft;  but  upon  a  counter 
shaft  arranged  adjacent  to,  and  parallel  with,  the  feed  shaft.  The 
result  of  this  change  of  location  is  that  defendant  is  able  to  intro- 
duce a  second  set  of  interchangeable  or  relatively  shifting  gear 
wheels  between  these  step-like  gears  and  the  feed  shaft.  Defendant 
contends  that  this  is  an  important  improvement, — a  contention  which 
complainant  disputes,  and  which  need  not  be  decided.  It  would 
seem  to  be  sufficient,  under  the  authorities  cited  supra,  that  the  step- 
like gears  are  not  located  where  in  eight  separate  claims  the  patentee 
distinctly  asserted  that  they  should  be,  to  embody  his  invention. 
The  bill  is  dismissed. 


WESTIMOHOnSB  AIR  BBAKB  Ca  T.  OBKIBTEKSBS  ENOINEBBINO  OO. 


L  PaTknts— Bmr  fob  Irfrtitoriiekt— Prklihinart  Injukctiok. 

Where  a  patent  which  was  Invoked  as  a  defense  In  a  suit  tor  in- 
fringement of  another  patent  was  considered  by  the  supreme  conrt. 
and  Its  validity  clearly  and  unequivocally  sustained,  such  decision 
affords  sufficient  ground  for  the  granting  of  a  prellmlnarj  Injunction 
against  Its  infringement 
S.  bAMB — Incrinoembnt— Air  Brake  Valvs. 

The  Boyden  patent,  No.  4S1,134,  for  a  valve  for  air  bnfcM^  claim  2, 
M4  Infringed  on  a  motion  for  a  preliminary  Injunction. 


(Carcnlt  Oonrt,  8.  D.  New  York.  Septembw  25,  1901,) 
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In  Equity.  Motion  for  preliminary  injunction  on  claims  2,  4,  and 
II  of  United  States  patent  481,134  to  G.  A.  Boydcn,  August  16, 
18^,  for  valve  for  air  brakes. 

Frederic  H.  Betts  and  J.  Snowden  Bell,  for  the  motion. 

William  A,  Jenner,  opposed. 

LACOMBE,  Circuit  Judge.  This  patent  does  not  stand  here  with 
such  presumption  of  validity  only  as  arises  from  its  issue  by  the 
patent  office.  It  was  before  the  United  States  supreme  court  in 
Westinghouse  v.  Power-Brake  Co.,  170  U.  S.  537,  18  Sup.  Ct.  707, 
43  L.  Ed.  1 1 36, — a  litigation  most  hotly  contested,  and  which  in- 
volved a  most  careful  examination  of  the  state  of  the  art.  It  is 
true  that  in  that  case  the  patent  now  in  suit  was  not  the  one  sued 
upon,  but  was  the  shield  availed  of  by  defendant  therein  to  protect 
itself.  Nevertheless,  the  decision  of  the  supreme  court,  expressed 
with  no  uncertain  sound,  must  be  accepted  here  as  establishing  the 
proposition  that  Boyden  was  an  independent  and  meritorious  in- 
ventor, who  solved  with  great  ingenuity  and  in  the  simplest  man- 
ner the  problem  of  quick  action.  Nothing  in  the  affidavits  or  prior 
patents  shown  here  calls  for  any  quaUfication  of  this  proposition. 
The  second  claim  reads: 

"(2)  In  valve  mechanism  for  atitomatlc  air  brakes,  the  combination  of  a 
commtmicatlon  with  the  brake  cylinder  from  both  the  auxiliary  reservoir 
and  train  pipe,  a  single  valve  controlling  said  communication,  and  means 
to  retard  or  restrict  the  flow  thereto  of  the  auxiliary-reservoir  air  when 
applying  the  brakes  in  comparisqn  with  the  flow  thereto  of  train-pipe  air, 
wbereby  train-pipe  air  at  lower  pressure  than  said  auxlliary-reserTolr  air 
will  puB  said  valve  when  making  an  emergency  appUcatlon  of  the  brakes." 

It  seems  quite  plain  that  the  three  elements  of  this  claim — ^the 
"communication,"  "the  single  valve,*'  and  the  "means  to  retard  or 
restrict" — are  aU  present  in  defendant's  valve.  In  view  of  the  state- 
ment of  variety  of  form  of  structure  which  is  found  near  the  close 
of  the  specification,  and  of  the  history  of  application  in  the  patent 
office,  it  would  seem  that  additional  elements  are  not  to  be  read 
into  this  claim,  restricting  it  to  the  precise  form  shown  in  the  draw- 
ings, but  that  the  patentee  should  be  entitled  to  a  fair  application 
of  the  doctrine  of  equivalents.  As  defendant's  experts  demonstrated 
when  it  was  sought  to  enjoin  this  same  valve  under  United  States 
patent  360,070,  it  is  modeled  upon  and  belongs  to  the  group  of 
whidh  the  valve  now  in  suit  is  the  exemplar.  Doubtless  it  con- 
tains improvements,  but  it  operates  by  reason  of  its  possession  of 
the  three  elements  above  referred  to.  It  does  not  present  the 
differences  in  form  and  principle  which  will  distinguish  it  from  the 
Boyden  valve,  as  that  was  distinguished  from  360,070. 

There  are  some  questions  as  to  claims  4  and  11  which  may  better 
be  reserved  for  final  hearing,  but  complainants  may  take  prelim- 
inary injunction  as  to  claim  a. 
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omzBKB'  TBUBT  ft  exmmi  co.  t.  zanb  «t  a 

(Circuit  Ocrart,  E.  D.  PennsylTonlo.  February  6,  190D 


No.  2T. 


1.  Cohtractor'b  Bokd— Notice  to  PEitFOitM. 

The  surety  on  the  bond  of  a  coDtractor  Is  bound  for  necessary  ex* 
peudlturee  by  the  obligee  in  completing  the  work;  opportanlty  having 
been  given  It  to  do  the  work,  which  It  refused. 
%,  Notice  to  Agsht. 

The  agency  of  one  having  the  same  general  control  of  the  business 
as  a  general  manager  Is  such  that  notice  to  blm  Is  notice  to  the  prtn- 
elpai. 

9.  BoxD — KioHT  OP  Bbcovert— Assigns — Substitution. 

The  defendants  gave  bond  to  the  plaintiffs  (but  not  to  their  assigns) 
for  tlie  completion  of  a  building  contract  by  one  Z.;  the  plaintiffs  being 
surety  in  turn  on  another  bond  of  like  character.  '  The  contractor  hav- 
ing defaulted,  the  plaintiffs,  after  notice,  undertook  the  completion  of 
the  work,  bat  during  the  courne  of  It,  by  an  arrangement  with  a  third 
company,  transferred  the  bond,  with  tb^r  other  assets,  to  tiiat  com- 
pany, which  w«it  on  and  flulsfaed  the  operation.  Held,  that  If  the 
plalntlCFs  dropped  the  work,  and  had  nothing  further  to  do  with  It,  and 
tiie  company  to  whom  they  had  transferred  It  finished  it  on  their  own 
account,  there  could  bp  no  recovery;  but,  tlie  Jury  having  found  that 
the  latter  acted,  not  Independently,  but  as  representing  the  plalntlflfe, 
whose  place  they  took,  a  verdict  for  the  plaintiffs  was  proper. 

Sur  Rule  for  New  Trial  on  Verdict  for  Plaintiff. 

Action  on  bond  given  by  Frank  S.  Zane  to  the  Citizens*  Trust  &  Surety 
Company,  In  the  sum  of  $0,400.  on  which  the  National  Surety  Com- 
pany of  New  York  ^vas  surety,  conditioned  that  the  said  Zane  should 
fully  complete,  free  and  clear  of  mechanics*  Hens,  a  certain  bnlldtn^  oper- 
ation, wherein  he  had  undertaken  to  buUd  04  houses  on  land  conveyed  to 
him  by  one  John  Melghnn.  Melghan  sold  the  land  to  Znne  for  .^31.300, 
and  agreed  to  advance  $56,000  to  put  up  the  buildings,  taking  a  mortgage 
on  the  premises  for  $^,300.  To  secure  himself,  Melghan  took  a  bond  from 
the  Citizens'  Trust  &  Surety  Couipany,  and  they  in  turn  obtained  the  bond 
In  suit  from  Zane,  with  the  National  Surety  Company  as  surety:  the  Inter- 
est of  Meigban  and  the  obligation  of  the  Citizens'  Surety  &  Trust  Company 
to  him  beinj!  fully  set  forth  th^ln.  The  Jury  fouhd  a  verdict  for  the 
plaintiff  for  the  fnll  amount  of  the  bond,  with  Interest. 

David  J.  Myers,  for  plaintiff. 

S.  Davis  Page,  for  defendant  National  Surety  Co. 

ARCHBALD,  District  Judge.'  That  there  was  a  breach  of  the 
bond  in  suit  is  beyond  question,  and  with  that  established  there 
was  little  left  for  controversy.  The  undertaking  of  the  defendant 
company  substantially  was  that  Zane,  the  party  for  whom  it  be- 
came surety,  should  complete,  free  and  clear  of  mechanics'  liens, 
the  64  buildings  which  he  was  to  build  on  the  property  conveyed 
to  him  by  Melghan,  according  to  the  building  operation  which  had 
been  arranged  between  them.  When  the  work  was  far  from  done„ 
in  March,  1899,  he  failed  financially,  and  made  an  assignment  for 
the  benefit  of  creditors ;  and  not  only  had  the  buildings  to  be  com- 
pleted for  him,  but  mechanics'  liens  to  the  amount  of  $7(700  entered 

iSpeclally  assigned. 
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against  them  for  work  and  materials,  which  he  had  not  taken  caire 
of,  had  to  be  paid  off  in  order  to  protect  the  property.  The  Citizens' 
Trust  Company  •woe  interested,  because  they  had  agreed  to  indemnify 
Meighan,  who  had  sold  the  land  to  Zane  for  $31,3001  and  had  ad- 
vanced $56/xx)  more  to  carry  on  the  operation,  taking  a  mortgage 
of  $87,300  to  secure  him.  All  this  was  set  out  in  the  bond  which 
the  surety  executed,  and  entered  into  the  question  of  its  liability. 
When  Zane  failed,  his  assignee  promptly  gave  notice  to  the  Citi- 
zens' Trust  Company  to  complete  the  job,  and  they  fell  back  upon 
the  National  Surety  Company.  That  this  company  was  notified  of 
the  failure,  and  called  upon  by  the  Citizens'  Trust  Company  to  take 
up  the  work  and  go  on  with  it,  cannot  be  successfully  controverted. 
Not  oniy  is  this  established  by  letters  which  passed  between  the 
two  companies,  but  Mr.  Smith,  who  had  general  control  in  Phila- 
delphia of  the  affairs  of  the  National  Surety  Company,  a  New 
York  corporation,  admits  that  in  March,  1899,  about  the  time  of 
Zane's  default,  he  was  called  up  by  telephone  by  Mr.  Cushing,  who 
had  charge  for  the  Citizens'  Trust  Company,  and  notified  that  the 
National  Surety  Company  would  be  expected  to  complete  the  work, 
to  which  he  replied  that  they  would  not  do  it ;  and  upon  being  in- 
formed that  if  they  did  not  the  Citizens'  Trust  Company  would  go 
ahead  and  charge  it  to  them,  he  said  that  his  company  was  in- 
different This  was  clearly  sufficient  to  hold  the  National  Stu'ety 
Company  for  the  expenditures  made  necessary  by  reason  of  Zane's 
default.  All  they  could  ask  was  an  opportunity  to  act  in  the  mat- 
ter for  themselves,  if  they  so  desired ;  and,  this  having  been  dis- 
tinctly given  them,  they  were  bound  by  whatever  the  Citizens'  Trust 
Company  was  called  upon  to  do  to  protect  themselves  on  their 
undertaking  to  indemnify  Meighan.  Trust  Co.  v.  Campbell,  184 
Pa.  541,  39  Atl.  291.  It  may  be  that  Mr.  Smith  was  not  authorized 
to  say  what  the  company  which  he  represented  wottld  do  or  would 
not  do  in  the  premises,  but  his  agency  was  such  that  in  the  matter 
of  notice  he  certainly  stood  for  the  company.  It  is  undisputed  that 
he  had  succeeded  Mr.  Taylor,  the  general  manager  of  the  business 
in  Philadelphia;  and,  while  he  may  not  have  taken  the  same  offi- 
cial title,  he  admittedly  had  the  same  general  control,  and  that  is 
all  that  was  necessary.  Anderson  v.  Surety  Co..  196  Pa.  288,  46 
Atl.  306.  So  far  the  steps  necessary  to  make  out  a  complete  case 
for  the  plaintiffs  were  established,  and  the  court  was  warranted  in 
instructmg  the  jury  to  that  effect,  as  it  did. 

As  to  the  defenses  sought  to  be  set  up  to  the  case  so  made  out, 
there  is  but  one  tliat  needs  to  be  seriously  considered.  The  bond 
in  suit  was  to  the  Citizens'  Trust  Company,  and  not  to  their  as- 
signees ;  and  it  was  only  as  they  themselves  were  damaged,  and 
became  thereby  entitled  to  indemnity,  that  they  could  have  recourse 
to  the  defendants.  It  is  contended  that,  after  the  agreement  be- 
tween the  Citizens'  Trust  Company  and  the  Union  Surety  Com- 
pany for  the  transfer  of  its  affairs  by  the  former  to  the  latter,  the 
Citizens'  Trust  Company  completely  drop(>ed  out,  and  was  sup- 
planted l>y  the  UsHon  Surety  Company,  which  did  everything  tl^t 
was  snbseqaently  done  on  its  own  account  solely,  and  not  for  the 


6&8 


118  FBDBRAL  RBPORTER. 


Citizens'  Trust  Company,  which  had  no  further  interest  to  sub- 
serve.  This/ if  true,  was  a  valid  defense,  but  it  depended  upon  the 

facts  produced  to  sustain  it.  The  defendants  largely  relied  on  the 
resolutions  set  forth  in  the  minutes  of  the  two  companies,  but  I  do 
not  find  anything  in  them  inconsistent  with  the  idea  that  the  one 
company,  in  taking  the  place  of  the  other,  intended  to  do  more 
than  step  into  its  shoes.  It  did  not  break  away  from  existing  con- 
tracts. It  assumed  them,  in  terms.  The  contracts  turned  over 
were  to  be  carried  out.  This  required  the  Union  Surety  Company 
to  take  up  and  complete  such  an  uncompleted  operation  as  that  of 
Zane's,  and  to  do  so  'it  had  not  only  nominally,  but  actually,  to 
act  for  and  under  the  company  for  whom  it  stood  substituted.  The 
two  companies  were  by  no  means  merged,  nor  was  the  Citizens' 
Trust  Company  obliterated.  However  intimate  its  subsequent  re- 
lations with  the  Union  Surety  Company,  it  continued  to  preserve 
its  separate  corporate  existence,  as,  indeed,  it  was  bound  to  do,  on 
account  of  the  outstanding  nonassenting  minority  stockholders. 
That  these  were  concluded  by  the  action  of  the  majority  in  due 
meeting  assembled  may  be  conceded,  but  that  is  not  the  point.  So 
long  as  they  stood  out,  the  corporate  affairs  had  to  be  kept  intact ; 
and,  until  it  is  shown  otherwise  by  competent  evidence,  we  have 
the  right  to  assume  that  they  were. 

Aside  from  the  resolutions  to  which  we  have  referred,  the  de- 
fendants relied  argumentatively  on  the  way  the  business  relating 
to  this  operation  was  carried  on  after  the  transfer,  but  I  fail  to  see 
anything  that  is  not  capable  of  the  oral  explanation  given  it.  The 
failure  of  Zane  was  on  March  2,  1899,  and  the  transfer  from  the 
Citizens'  Trust  Company  to  the  Union  Surety  Company  was  not 
till  April  z  ith  following.  In  the  meantime  the  defendants  had  been 
notified,  and  declined,  or  at  least  neglected,  to  complete  the  work 
from  where  Zane  had  left  it.  The  breach  of  the  bond,  and  the 
obligation  of  the  defendants  to  meet  it,  had,  therefore,  accrued  be- 
fore the  Union  Surety  Company  came  in.  At  that  time  the  special 
fund  of  $56,000  was  nearly  exhausted;  the  amount  to  the  credit 
of  the  operation  on  April  17,  1899,  being  but  $3,449.75.  As  the 
Union  Surety  Company  from  then  on  actually  did  the  work,  it  was 
naturally  and  properly  conducted  and  vouched  for  in  its  name;  and 
that  the  accounts  appear  in  that  shape  is  of  little  moment,  and  is, 
at  least,  capable  of  explanation.  By  the  time  of  the  sheriff's  sale, 
in  June,  some  $1,500  or  $1,600  additional  had  been  expended;  and 
this,  according  to  the  undisputed  evidence,  was  advanced  by  the 
Union  Surety  Company  for  the  Citizens*  Trust  Company;  the  lat- 
ter having  absolutely  no  money  whatever  of  their  own.  The  same 
is  true  with  regard  to  the  $7,700  paid  into  the  court  to  satisfy  the 
mechanics'  liens  which  had  priority  over  the  Meighan  mortfi^ge. 
These  liens  had  to  be  taken  care  of,  and  the  Citizens'  Trust  Com- 
pany was  compelled  to  rely  on  the  Union  Surety  Company  to  make 
the  necessary  advances,  as  it  did.  The  officers  of  the  former  com- 
pany testify  that  an  arrangement  to  that  effect  was  made,  and  no 
one  contradicts  them.  It  was  for  the  jury,  then,  to  pass  upon  this 
evidence,  and  deduce  from  it  the  true  construction  to  be  given  to- 
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the  whole  transaction.  They  were  distinctly  instructed  that  if  the 
Citizens'  Tntst  Company  actually  dropped  it,  and  had  nothing  further 
to  do  with  the  case,  and  the  Union  Surety  Company  took  their 
place  and  finished  the  operation  on  its  own  account,  there  could 
be  no  recovery.  They  have  found  for  the  plaintiffs,  and  that  shows 
they  did  not  take  that  view.  As  I  have  endeavored  to  point  out, 
there  was  sufficient  evidence  to  warrant  them  in  such  a  conclusion, 
and  the  defendants  must  therefore  abide  by  the  result.  The  ver- 
dict establishes  that  the  Union  Surety  Company  acted  not  inde- 
pendently of,  but  as  representing,  the  Citizens'  Trust  Company, 
whose  place  it  took,  and  this  made  out  a  complete  case  on  which 
the  plaintiffs  were  entitled  to  recover. 

Several  minor  matters  were  urged  at  the  argument,  but  I  see 
no  occasion  to  specially  consider  them.  The  real  question  is  the 
one  which  I  have  discussed,  and,  finding  nothing  that  calls  upon 
me  to  disturb  the  verdict,  the  rule  for  a  new  trial  is  discharged. 


L  Patxmts— Infbingeuent — Constbdction  of  Claims. 

A  congtrnctloii  of  the  dalma  of  a  patent  is  not  permlssltile  waicb 
ImKls  ai  an  Infringement  a  device  which  omits  one  of  the  elemeat&  of 
the  comblnatloii,  even  1£  tbe  remaining  members  accomplish  a  somewhat 
similar  result 

L  fi&KX— Bath  Wateb  Hbatbbs. 

The  Beaamoat  patent  No.  655,033,  for  an  Improvement  In  hot  water 
bath  flztnres,  la  not  entitled  to  a  broad  coDStnictlon  of  its  claims  or  to 
a  wide  range  of  cqnlvalents,  In  view  of  the  prior  art,  and  cannot  be  so 
construed  as  to  cover  every  device  baring  such  an  arrangement  of 
valvea  that  steam  cannot  be  turned  on  without  also  turning  on  a  stream 
of  water  to  be  heated.  Claims  1,  2,  and  6  comitrDed,  and  Md  not  In- 
fringed. 

In  Equity.    Suit  for  infringement  ot  patent.   On  final  hearing. 

Donald  McLean  and  Walter  S.  Logan,  for  complainant. 
W.  P.  Preble,  Jr.,  for  defendant. 

COXE,  District  Judge.  This  is  an  equity  suit,  based  upon  letters 
patent  No.  55Sfl$$,  granted  February  i8,  1896,  to  the  complainant 
as  assignee  of  Thomas  C.  Beatunonf,  for  improvements  in  hot  water 
bath  fixtures.  The  application  was  filed  Itdtarcb  10,  1894. 

The  specification  says: 

"This  Invention  relates  to  means  for  heating  water  for  baths,  showers, 
and  other  pmrpoees  where  water  Is  occasl-  nally  required  to  be  heated,  the 
invention  bielng  especially  designed  for  those  occasions  where  it  Is  desirable 
to  draw  at  will  eltiier  hot  or  cold  water  through  the  same  pipe,  ^le  water. 
In  flowtng  to  the  faucet  shower  or  other  outlet  passes  through  a  water 
heating  passage  or  pipe  where  It  Is  exposed  to  the  heat  of  steam  contained 
In  small  pipes  extended  through  said  water  pipes  and  constituting  a  steam 
passage,  the  steam  being  condensed  by  giving  np  its  heat  to  the  water  In 
its  flow  through  said  passage.  Hence  if  the  steam  Is  turned  on  along  with 
tiie  wato-  the  water  Issues  hot  bat  If  the  steam  Is  not  turned  on  the  water 
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flowB  cold.   In  sneh  beating  AevUie  It  Is  Important  to  provide  meana  for 

preventing  turning  on  steflm  nitliont  also  tnrning  an  water,  as  by  fo  doing 
«team  would  blow  into  the  waste  pipes  and  mlgbt  scald  the  occupants  of 
tUe  buUdiug  and  hare  other  dlBasti'ous  results.  The  object  of  the  present 
InTentlon  la  to  provide  means  for  controlling  the  admission  of  water  and 
Bteam,  to  the  end  that  the  steam  cannot  be  turned  on  without  also  turning 
on  water,  wtdle  tbe  flow  of  ateam  may  be  regulated  Independently  of  the 
flow  of  water  to  a  greater  or  less  extent  and  In  order  also  that  wnta  may 
be  turned  on  to  draw  cold  water  when  desired." 

In  other  words,  the  patentee  has  endeavored  to  prevent  accidents 
to  the  bather  by  providing  mechanism  which  permits  the  cold  water 
to  be  turned  on  independently  of  hot  water  or  steam,  and  prevents 

the  steam  from  being  turned  on  except  in  conjunction  with  the  cold 
water.    Neither  live  steam  nor  scalding  water  can,  in  ordinary  cir- 
cumstances, escape  from  the  outlets. 
The  specification  says,  further: 

"To  these  ends  the  improved  apparatus  has  a  compound  valve  for  con- 
trolling the  admission  of  w^ater  or  steam  to  the  water-beating  and  steam 
passages,  consisting  of  a  shell  honing  steam  and  water  passages  through 
It,  a  pair  of  compression  valves  connected  together  and  adapted  to  close 
the  steam  and  water  passages,  respectively,  and  an  Independent  compression 
valve  adapted  to  close  tbe  steam  passage  only,  so  that  steam  can  flow  only 
when  both  valves  are  open,  and  cannot  be  turned  on  without  thereby  open- 
mg  the  water  valve." 

The  claims  which  are  said  to  be  infrin^d  are  the  first,  second  and 
sixth.    They  are  as  follows: 

"(1)  The  combination  with  a  water-outlet  passage,  of  a  componnd  valve 
for  controlling  the  admission  of  water  and  steam  thereto,  consisting  of  a 
shell  having  two  distinct  inlet  passages  for  water  and  steam,  a  pair  of  valves 
connected  for  slmultaneons  operation  and  adapted  to  dose  respectively  the 
steam  and  water  passages,  and  an  independent  valve  adapted  to  close  tbe 
steam  passage,  whereby  steam  can  flow  only  when  both  valves  are  open, 
and  cannot  be  turned  on  without  also  turning  on  a  stream  of  water  to  be 
heated. 

"(2)  The  combination  with  a  water-outlet  passage  of  a  eomp.  und  valve 
for  controlling  tbe  admission  of  water  and  ateam,  consisting  of  a  shell  hav- 
ing two  distinct  steam  and  water  Inlet  chambers  and  outlet  seats  therefrom, 
a  valve  stem  and  two  valves  carried  thereby,  the  one  closing  the  8 team- 
outlet  seat  and  tbe  other  tbe  water-outlet  seat,  and  an  independent  stem 
carrying  a  valve  closing  ^e  steam-outlet  seat  whereby  the  former  stem 
controls  the  flow  of  water,  and  both  control  tbe  flow  of  steam,  so  tiiat  the 
steam  cannpt  be  turned  on  without  also  turning  on  a  stream  of  water  to 
be  heated." 

"(6)  The  combination  of  a  valve  shell  B  formed  with  ateam  and  water 
Inlet  chambers  c  and  d,  and  outlet  seats  h  and  o  therefrom,  valves  I  and  p 
closing  against  said  seats  respectively,  a  valve  stem  J  carrying  both  said 
valvea.  and  formed  in  two  sections  screwed  together,  witli  a  valve  p  be* 
tween  them,  and  a  valve  1  swlvded  on  the  section  q'  by  means  of  a  conpllag 
nut  f  engaging  the  head  t  of  this  stem  ■ectton." 

The  defenses  are  lack  of  utility  and  patentability  and  noninfringe- 
ment. 

The  first  claim  is  for  a  combination  having  the  following  elements  : 
First.  A  water  outlet  passa'ge.  Second.  A  compound  valve  for  con- 
trolling the  admission  of  water  and  steam  to  the  outlet.  Third. 
The  shell  for  the  compound  valve  having  two  distinct  inlet  passages 
for  water  and  steam.   Fourth.  The  shell  having  also  a  pair  nf  valves 


HENRY  HUBKB  00.  T>  J.  I..  HOTT  IBOM  WOBKB. 


601 


connected  for  simultaneous  operation  and  adapted  to  close  the  steam 
and  water  passages,  respectively.  Fifth.  An  independent  valve 
adapted  to  close  the  steam  passage. 

The  second  claim  is  for  substantially  the  same  combination. 

The  sixth  claim  is  restricted  by  the  introduction  of  reference  let- 
ters and  is  for  a  combination  having  the  following  elements:  First. 
A  valve  shell  B  having  steam  and  water  inlet  chambers  c  and  d  and 
outlet  seats  h  and  o  therefrom,  valves  i  and  p  closing  against  said 
seats,  respectively.  Second.  A  valve  stem  J  carrying  both  said 
valves,  and  formed  in  two  sections  screwed  together  with  a  valve 
p  between  them.  Third.  A  valve  i  swiveled  on  the  section  q'  by 
means  of  a  coupling-nut  t'  engag^g  the  head  t  of  this  steam  section. 

It  is  doubtful  if  the  sixth  claim  which  omits  the  independent  steam 
valve  describes  an  operative  combination  for  practical  use.  With- 
out this  valve  there  would  b.e  no  adequate  method  of  regulating  the 
temperature.  The  outlet  would  always  run  hot  or  warm  water. 
It  would  be  impossible  for  the  bather  to  take  a  cold  bath  as  he  could 
not  turn  on  the  cold  water  without  turning  on  the  steam  at  the  same 
time. 

But  aside  from  this  consideration  it  is  obvious  that  the  first  two 
claims  were  intended  to  cover  the  invention  as  broadly  as  possible,  the 
remaining  claims  being  for  subsidiary  combinations  and  the  precise 
mechanism  described  and  shown.  It  would  be  an  anomaly  in  pat- 
ent law  to  construe  the  limited  sixth  claim  as  covering  structures 
not  embraced  within  the  broad  first  claim. 

The  language  of  all  of  these  claims  is  involved  and  obscure ;  they 
are  difficult  to  comprehend  and  no  effort  has  been  made  by  the  ex- 
perts on  either  side  to  analyze  or  explain  them.  It  is  thought,  how- 
ever, that  the  foregoing  analysis  is  substantially  correct  and  that 
in  order  to  infringe  the  respective  claims  the  defendant's  apparatus 
must  contain  the  elements  as  stated  or  clearly  defined  equivalents 
therefor. 

The  theory  of  the  complainant,  apparently,  is  that  the  claims  are 
infringed  by  any  apparatus  "whereby,"  to  use  the  language  of  the 
claims,  "steam  can  flow  only  when  both  valves  are  open,  and  can- 
not be  turned  on  without  also  turning  on  a  stream  of  water  to  be 


A  sketch  of  the  defendant's  device  is  found  at  the  end  of  complain- 
ant's proofs  and  a  description  of  the  apparatus  is  given  by  the  patentee 
and  by  the  defendant's  expert,  generally,  in  his  direct,  but  more  spe- 
cifically in  his  cross-examination.  The  device  contains  two  valves 
only,  one  a  compression  valve  and  the  other  a  spring  valve.  The 
water  is  turned  on  before  the  steam  is  admitted.  There  is  a  pro- 
longation of  the  stem  of  the  water  valve,  which  is  about  a  quarter 
of  an  inch  from  a  projection  on  the  steam  valve  when  the  valves 
arc  closed.  The  water  valve  is,  therefore,  opened  a  quarter  of  an 
inch  before  the  spring  seated  steam  valve  commences  to  open. 
\v  nen  the  closing  action  takes  place  the  handle  of  the  lever  is  turned 
and  the  steam  valve  is  closed  by  the  spring.  By  turning  the  handle 
stiU  further  the  water  can  be  shut  off  or  it  can  be  left  to  run  after 
the  steam  has  been  shut  ofS.   The  device  is  operated  by  a  single 
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lever  which  controls  the  valves  and  induces  them  to  open  and  dose, 
but  not  synchronously.  The  valve  spindle  is  made  to  swivel  in  two 
parts  and  passes  through  the  partition  in  the  valve  shell  separating 
the  steam  and  water  chambers.  After  opening  the  water  valve  the 
protruding  stem  pushes  against  the  part  connected  with  the  steam 
valve  and  opens  that. 

As  in  the  preferred  form  of  the  patented  device  the  steam  never 
comes  in  actual  contact  with  the  water.  The  steam  is  confined  in 
small  tubes  inside  a  water  column  and  thus  communicates  its  heat 
to  the  water.  There  is  no  method  by  which  the  steam  valve  can  be 
opened  or  closed  independently  of  the  water  valve  and  as  the  latter 
is  opened  before  the  former  the  water  flows  through  the  system 
in  advance  of  the  steam.  In  a  similar  manner,  when  the  lever  is 
turned  for  dosing,  the  steam  ceases  while  the  water  continues  to 
flow. 

The  defendant's  apparatus  has  no  independent  valve  adapted  to 
close  the  steam  passage,  when  it  is  desired  to  draw  cold  water  only 
or  vary  the  temperature  of  the  water.  This  is  admitted.  Neither 
does  it  have  the  minutely  described  features  of  the  sixth  claim. 
There  is  no  valve  stem  J  made  in  two  sections  with  the  valve  p  be- 
tween them,  and  several  other  parts  tlierein  described  and  claimed 
•are  also  absent. 

One  of  the  defendant's  witnesses  testifies  as  follows: 

"I  do  not  know  of  the  Beaamont  apparatas  ever  bavins  been  OBed,  made, 
offered  for  sale  or  illustrated;  and  I  am  conversant  with  the  requirements 
of  the  trade  and  would  be  In  a  position  to  Know  if  an  article  of  this  Iclnd 
bad  been  pnt  on  the  marliet" 

The  complainant's  expert  testifies  that  the  Beaumont  apparatus 
is,  in  his  judgment,  "a  practically  successful  machine,"  but  the  court 
has  been  tmable  to  discover  any  testimony  contradicting  the  above 
statement  of  defendant's  witness,  or  tending  to  show  that  the  pat- 
ented structure  was  ever  in  practical  use  or  achieved  any  com- 
mercial success.  Assuming  the  presence  of  the  inventive  faculty, 
mfringement  must  depend  upon  the  scope  given  to  the  daims.  "The 
range  of  equivalents  depends  upon  the  extent  and  nature  of  the 
invention."  Miller  v.  Manufacturing  Co.,  151  U.  S.  207,  14  Sup.  Ct. 
318,  38  L.  Ed.  131. 

The  complainant  insists  that  Beaumont  is  entitled  to  an  exceed- 
ingly broad  construction  which  will  enable  him  to  hold  as  infringers 
all  who  use  devices  which  keep  the  cold  water  and  steam  se{»irate 
and  prevent  the  turning  on  of  the  latter  without  at  the  same  time 
turning  on  the  former  to  cool  it.  "Inventors,"  says  the  brief,  "for 
decades  had  been  leading  up  to  this  point.  Many  men  had  reached 
out  towards  it.  Some,  perhaps,  had  caught  glimpses  of  the  promised 
land,  but  it  was  left  to  Beaumont  to  be  the  first  to  enter  it  and 
to  give  to  the  world  what  it  had  been  so  long  waiting  for." 

In  order  to  ascertain  how  far  this  daim  is  justified  it  will  be  neces- 
sary to  examine  very  briefly  the  prior  art.  Although  many  prior 
patents  have  been  introduced  in  evidence  by  the  defendant  it  will 
be  necessary  to  examine  two  only,  as  it  is  conceded  on  all  hands 
that  they  approach  nearer  to  the  Beaumont  device  than  any  of  the 
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Others.  These  are  the  patents  to  Tobey  and  SchafFstadt,  dat^d  re- 
spectively November  23,  1886,  and  April  15,  1890. 

The  Tobey  patent  is  for  a  water  heater,  but  it  can  be  and  actually 
has  been  used  for  bathing  purposes.  Indeed,  the  specification,  after 
describing  the  defects  of  the  prior  structure,  says : 

"nins,  as  often  occurs,  all  the  water  In  the  cold-wuter  tank  may  become 
bee  ted  and  accidents  happen  by  ecaldlns*  bot  water  being  discbarged  from 
a  supposed  cold-water  fauceL  *  •  *  The  object  of  my  InveDtlon  Is  to 
oTercome  these  objections.  •  ♦  ♦  My  improved  heater  has  the  least  pos- 
sible amount  of  surface  from  which  beat  can  radiate,  und  may  be  made  to 
dlBcbarKe  either  warm  or  hot  water  always  at  uniform  temperature,  and 
when  the  valve  la  properly  set  by  Itxik  nuts  the  receiver  can  never  fill  with 
steam." 

The  cold  water  is  heated  by  contact  with  pipes  filled  with  steam, 
the  water  and  steam  do  not  mingle  and  the  steam  cannot  in  ordi- 
nary conditions  be  turned  on  unless  there  is  cold  water  in  the  cham- 
ber to  be  heated.  The  apparatus  is  so  arranged  that  no  matter  how 
hot  the  steam  may  be  the  water  as  it  comes  from  the  faucet  cannot 
exceed  the  desired  temperature.  It  is  true  that  Tobey  accomplishes 
the  desired  result  by  different  mechanism  from  that  shown  in  the 
patent  in  suit.  The  steam  and  water  valves  are  not  connected  to- 
gether so  as  to  be  operated  by  the  same  handle,  and  there  are,  of 
course,  many  other  differences  of  construction,  but,  on  the  other 
fiand,  the  Tobey  device  has  actually  stood  the  test  of  use  and  seems 
to  be  a  practical  machine  for  heating  water  by  steam  pipes  and  con- 
veying it  to  the  bath  at  the  desired  temperature  without  danger  to 
tlie  bather,  provided  the  machine  is  used  with  ordinary  prudence. 

The  Schaffstadt  patent  is  for  an  improved  bath  fixture  "whereby 
the  water  is  heated  to  any  desired  temperature  by  steam  traveling 
through  the  pipes  in  an  opposite  direction  to  that  in  which  the  water 
is  flowing  without  coming  in  contact  with  the  water."  The  arrange- 
ment of  the  steam  pipes  is  very  similar  to  the  arrangement  in  the 
Beaumont  structure,  the  material  differences  being  confined  to  the 
valve  mechanism,  the  Schaffstadt  apparatus  having  two  independent 
valves  for  steam  and  water  and  Beaumont  having  the  three  valves 
heretofore  described.  In  short,  the  Schaffstadt  structure  has  all  the 
features  of  the  patented  structure,  except  one,  viz.,  the  impossibility 
of  the  steam  coming  on  before  the  water.  If  the  drawing  shows  in- 
terfering handles  there  can  be  no  doubt  that  means  to  prevent  the 
primary  flow  of  steam  is  mechanically  provided,  but  whether  this  be 
so  or  not  such  handles  were  well  known  in  the  art  and  could  easily 
be  applied  to  the  Schaffstadt  valves.  Certainly  the  natural  way  to 
operate  these  valves  would  be  to  turn  on  the  water  first.  It  would 
be  a  difficult  task  to  turn  on  the  steam  first  as  the  handles  are  so 
arranged  that  if  the  lever  of  the  steam  valve  be  first  manipulated 
the  action  will  almost  inevitajily  push  open  the  water  lever  also 
and  the  water  lever  will  act  in  a  similar  manner  if,  in  closing,  it  be 
first  turned  to  the  right.  Other  patents  and  exhibits  show  an  endless 
variety  of  heaters,  valves,  faucets  and  cocks  all  designed  to  accom- 
plish the  same  general  object. 

Ever  since  the  bath  tub  has  been  an  indispensable  adjunct  of  civil- 
ized life  the  effort  has  been  to  enable  the  bather  to  take  a  cold  or 
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warm  bath,  as  he  desired,  and  to  do  so  with  safety.  The  necessit> 
of  preventing  steam  or  scalding  water  from  escaping  into  the  tub 
was  manifest  from  the  beginning  and  many  devices  have  been  adopt- 
ed for  this  purpose.  When  it  is  realized  that  the  tastes  of  bathers 
diflfer  as  to  the  temperature  of  the  water  and  that  the  same  person 
may  desire  a  cold  bath  one  day  and  a  hot  bath  the  next  it  will  be  seen 
how  impossible  it  is  to  provide  an  absolutely  automatic  device  under 
these  changing  conditions.  Accordingly  it  appears  that  in  all  the 
structures  shown  in  the  record,  including  those  of  the  complainant 
and  defendant,  something  is  left  to  the  discretion  and  common  sense 
of  the  bather.  Unless  he  exercises  ordinary  prudence  he  may  be 
chilled  or  scalded  and  tliis  may  happen  with  the  complainant's  api^- 
ratus  and  is  much  more  likely  to  happen  than  with  the  defendant's 
apparatus.  All  of  these  devices  proceed  upon  the  theory  that  a 
person  who  knows  enough  to  wash  himself,  even  though  a  child, 
will  also  know  enough  not  to  plunge  into  boiling  water  or  into  ice 
water. 

The  court  is  unable  to  accept  the  complainant's  theory  that  "Beau- 
mont being  first  in  the  field  is  entitled  to  a  broad  construction  of 
this  patent."  He  was  not  the  first  An  army  of  inventors  had  pre- 
ceded him  and,  assuming  his  apparatus  to  be  an  improvement  upon 
the  "Gegenstrom  Bath"  of  Schaffstadt,  it  was  only  an  improvement 
and  nothing  more. 

It  follows  that  the  complainant  is  not  entitled  to  a  broad  construc- 
tion of  the  claims  or  a  wide  range  of  equivalents. 

A  construction  is  not  permissible  which  holds  as  an  infringement  a 
device  which  omits  one  of  the  members  of  the  combination,  even  if  it 
be  admitted  that  the  remaining  members  accomplish  a  somewhat 
similar  result.  Keystone  Bridge  Co.  v.  Phcenix  Iron  Co.,  95  U.  S. 
274,  24  L.  Ed.  344;  Sharp  v.  Riessner,  119  U.  S.  631,  7  Sup.  Ct.  417, 
30  L.  Ed.  507;  Walk.  Pat.  §  349. 

As  before  stated  no  attempt  has  been  made  upon  the  part  of  the 
complainant  to  analyze  the  claims  or  read  them  upon  the  defendant's 
apparatus.  The  charge  of  infringement  is  asserted  generally  and  the 
expert  is  not  asked  to  compare  the  defendant's  device  with  the 
claims,  but  to  "compare  the  valve  system,  in  the  patent  in  suit  with 
the  valve  system  in  the  Mott  apparatus." 

The  complainant's  contention  as  to  one  of  the  elements,  which  is 
admittedly  missing,  may  be  fairly  stated  in  the  language  of  the  brief 
as  follows: 

"We  find  In  function  and  effect,  if  not  In  form,  the  Independent  valve 
mentioned  in  the  first  two  claims.  We  find  a  valve  doing  ttae  same  tbiogf 
In  substantially  the  same  way.  though  with  a  different  form  and  of  a  dif- 
ferent mechanical  construction.** 

Comparing  the  defendant's  apparatus  with  the  first  claim  it  will  be 
found  that  it  does  not  contain  the  compound  valve  described  in  the 
patent  and  the  independent  steam  valve  is  entirely  omitted.  If  it 
be  urged  that  the  spring-seated  steam  valve  is  the  independent  vaWe 
of  the  claim  then  tiie  second  (fourth)  element  is  wantmg,  for  there 
is  then  no  "pair  of  valves  connected  for  simultaneous  operation." 
The  two  valves  of  the  Mott  device  cannot  be  at  the  same  time  the 
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equivalent  of  the  two  connected  valves  of  the  claim  and  one  of  them 
be  also  the  equivalent  of  the  disconnected  valve  of  the  claim.  In 
other  words,  a  structure  built  in  exact  conformity  with  the  patented 
device,  except  that  the  independent  steam  valve  is  oniitted,  cannot  be 
held  to  have  an  equivalent  for  that  valve. 

But  the  defendant's  apparatus  does  not  have  the  compound  valve 
of  the  claim.  It  has  but  two  valves  and  these  do  not  either  open  or 
close  simultaneously.  The  steam  valve  is  so  located  that  it  is  im- 
possible to  operate  it  independently.  The  water  valve  must  be 
opened  before  the  steam  valve  and  the  steam  valve  must  close  before 
the  water  valve. 

The  same  reasoning  applies  to  the  second  claim  and,  assuming  the 
sixth  claim  to  be  valid,  to  that  daim  also. 

The  court  is  constrained  to  hold  that  the  defendant  does  not  in- 
fringe.  The  bill  is  dismissed. 


1.  MAarriHB  Libits— Cbbation  bt'  State  STAi-nTE—EMroitcEUEKT  nr  Oouvr 
OF  Adkiralty. 

The  proTtolons  of  Act  Pa.  March  24,  1851  (P.  L.  230).  requiring  ves- 
sels to  take  pilots  wben  arriving  at  or  leaving  the  port  of  Philadelphia, 
subjecting  them  to  penalties  for  a  failure  to  do  so,  to  be  recovered  for 
the  beneflt  of  "the  Society  for  the  Relief  of  Distressed  and  Decayed 
Pilots.  Their  Widows  and  C^lldreo."  and  making  all  sums  due  for  pilot- 
age and  the  penalties  so  Imposed  a.  Hen  apon  the  vessel  chargeable 
therewith,  r^te  to  a  subject  which  Is  maritime  In  Ite  nature,  and 
llierefore  the  Hens  thereby  created  are  valid,  and  may  be  enforced  In 
the  admiralty  courts  of  the  United  States,  as  authorised  by  the  acti^ 
II  Ai»cniALTT  Jurisdiction— Suit  for  Statutobt  Penalty— Enforcembnt  of 
UARrriMB  Lien. 

■Rev.  St  S  B63,  cl.  8,  which  confers  upon  the  district  courts  of  the 
United  States  jurisdiction  "of  all  civil  causes  of  admiralty  and  maritime 
Jurisdiction,"  gives  such  courts  jurisdiction  of  a  snit  to  enforce  a  mari- 
time lien  created  by  a  state  statute  for  pilotaf^e  fees,  or  for  a  penalty 
Imposed  by  such  statute  for  the  failure  to  take  a  pilot  as  th^ein  re> 
quired. 

In  Admiralty.    Suit  in  rem  to  enforce  a  lien  for  a  statutory  penalty. 

Howard  M.  hcmg,  for  libelant. 

John  P.  Lewis  and  Horace  L.  Cheyney,  for  respondent. 

J.  B.  McPHERSON,  District  Judge.  The  facts  in  this  case,  which 
are  undisputed,  may  be  thus  stated,  substantially  in  the  words  of  libel- 
ant's counsel: 

This  is  a  proceeding  in  rem  by  the  Society  for  the  Relief  of  Dis- 
tressed and  Decayed  Pilots,  Their  Widows  and  Children,  incorpo- 
rated under  the  Pennsylvania  statute  of  September  29,  1789,  against 

1  Bfarltlme  liens  created       state  laws,  see  nots  to  The  Blectron,  21  C. 
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the  schooner  Lida  Fowler,  for  the  sum  of  $48,  with  interest,  a  sum 
equal  to  the  outward  pilotage  of  the  schooner  from  the  port  of  Phila- 
delphia. On  or  about  March  12,  1901,  the  Lida  Fowler,  a  registered 
American  vessel  of  more  than  100  tons  burden,  drawing  12  feet  or 
more  of  water,  engaged  in  general  trading,  not  solely  coal  laden,  nor 
engaged  in  the  coal  trade,  and  not  licensed  as  a  coasting  vessel,  was 
in  the  port  of  Philadelphia,  about  to  sail  to  Central  America  or  the 
West  Indies,  and  back  to  the  United  States.  Under  the  Pennsylvania 
statute  of  March  24,  1851  (P.  L.  229),  she  was  bound  to  take  a  duly 
licensed  pUot  of  the  port;  but,  notwithstanding  that  duty,  she  was 
towed  away  without  having  made  an  effort  to  obtain  such  a  pilot,  thus 
neglecting  or  refusing  the  statutory  duty. 

On  March  12th,  and  for  a  long  time  prior  thereto,  the  licensed  pilots 
of  the  port  of  Philadelphia  maintained  an  office  at  319  Walnut  street, 
in  this  city,  for  the  purpose  of  supplying  pilots  to  all  vessels  which 
under  the  law  were  bound  to  take  a  pilot ;  and  this  fact  the  captain 
of  the  Lida  Fowler  knew.  It  is  an  established  custom  of  the  port  that 
the  captains  or  agents  of  all  vessels  outward  bound  shall  make  applica- 
tion for  pilots  at  that  ofHce.  On  the  day  the  schooner  sailed,  and  for 
more  than  24  hours  before  and  after  that  time,  there  were  several 
licensed  pilots  in  attendance  at  the  office,  any  one  of  whom  could  have 
been  employed  to  take  her  to  sea ;  but  her  master  made  no  effort  to 
engage  their  services,  and  left  the  port  without  a  pilot  on  board.  The 
libelant,  being  entitled  in  such  case  under  the  act  of  1851  to  receive 
a  sum  equal  to  the  pilotage  fee  (Collins  v.  Society,  73  Pa.  194),  de- 
manded payment  from  the  agents  of  the  schooner,  and,  upon  their  re- 
fusal, attached  the  vessel. 

Sections  5  and  6  of  the  act  of  March  24,  1851  (P.  L.  230),  are  as 
follows : 

"Sec.  6.  Every  vessd  anrivlng  from  or  bound  to  any  foreign  port  w  place, 
and  every  other  veesel  of  the  burthen  of  one  hundred  tons  or  upwards, 

sailing  from. or  bound  to  any  port  not  within  the  river  Delaware  (except  li- 
censed coasting  vessels  sailing  from  this  port),  shall  be  obliged  to  take  a 
pilot;  and  it  shall  be  the  duty  of  the  master  of  every  such  vess^  wlthla 
thirty-six  hours  next  after  his  arrival  at  said  port  of  Philadelphia,  to  make 
a  report  to  the  master  warden  of  the  name  of  such  vessel,  her  draught  of 
water  and  the  name  of  the  pilot  who  shall  have  conducted  her  to  this  port, 
and  when  any  auch  vessel  shall  be  outward  bound,  and  not  duly  licensed 
to  coast,  the  master  of  sach  vessel,  and  the  pilot  who  Is  to  conduct  her  to 
the  Capes,  and  the  draught  of  water  at  that  time;  and  It  shall  be  the  dn^ 
of  the  wardens  to  enter  every  such  vessel  (reported  as  aforesaid)  in  a  book 
to  be  kept  by  them  for  that  purpose,  and  If  the  master  of  any  such  vessM 
sholl  neglect  or  refuse  to  make  such  report  he  shall  forfeit  and  pay  the 
sum  of  ten  dollars,  and  no  more.  And  If  the  master  of  any  such  vessel, 
being  licensed  as  a  coasting  vessel,  and  of  the  burthen  of  one  hundred  tons, 
or  more,  shall  refuse  or  neglect  to  take  a  pilot,  the  master,  or  owner  or  con- 
signee of  such  vessel  shall  forfeit  and  pay  the  sum  equal  to  half  pilotage 
of  Buch  vessel;  and  If  such  vessel  be  not  licensed  as  aforesaid,  then  and 
In  such  case,  the  master,  owner  or  consignee  thereof,  shall  forfeit  and  pny 
the  full  pilotage  thereof:  Provided,  always,  that  wherever  It  shall  appear 
to  the  wardens,  that  In  the  case  of  an  luward-bound  vessel,  should  a  pilot 
not  offer  before  such  .vessel  reached  the  Brandywlne  lighthouse,  bearing 
east,  or  In  case  of  an  outward-bouud  vessel,  that  a  pilot  could  not  be  ot>* 
tained  for  twenty-four  hours  after  such  vessel  was  ready  to  d^rt  tho 
penalty  aforesaid  for  not  having  a  pilot  ehttll  not  be  Incurred. 
"Sec.  6.  All  sums  due  for  pilotage,  hnlf-pllotage,  and  nil  other  claims  and 
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penal tlea  tn  (be  natan  or  In  lieu  thereof ,  shall,  as  they  accme,  become  and 
remain  a  Uen  upon  the  vessel  chargeable  thei-ewith,  her  tackle,  apparel  and 
furniture,  nntll  they  are  paid;  and  for  the  recorery  thereof.  In  addition  to 
tfae  remedies  now  provided  (and  wblcb  shall  remain  as  heretofore),  sach 
process  and  proceedings  shall  Issue  and  be  had  in  the  coiirt  of  common 
Ideas  of  Philadelphia  county,  or  in  any  raurt  possesBlng  admiralty  Jurlsdic- 
tioB.  am  are  usually  had  In  courts  of  admiralty  for  the  recovery  of  seamot's 
wages.  And  all  half-pllotage  forfeitures  and  penalties  In  tbe  nature  thereof, 
accruing  by  virtue  of  this  act,  and  all  other  debts,  claims  and  denmndn.  to 
wblcb  The  Socletf'  for  the  Relief  of  Distressed  and  Decayed  Pilots,  Thoir 
Widows  and  Children,'  are  legally  or  equitably  entitled  to,  under  any  Jaw 
whatever,  shall  be  recovered  In  the  name  and  for  the  use  of  the  said  society, 
to  whom,  or  to  whose  agent  duly  constituted,  the  same  shall  be  paid:  Pro- 
Tided,  that  In  all  suits  and  prDceedlnge.  to  wblcb  The  Society  for  tbe  Belief 
of  Distressed  and  Decayed  Pilots,  Their  Widows  and  Children.*  shall  be  a 
party,  no  person  shall  be  Incompetent  to  testify  as  a  witness,  because  of 
his  being  a  member  thereof." 

The  defenses  set  up  by  the  schooner  are  thus  stated  in  the  brief 
of  its  counsel: 

"(i)  That  the  provision  of  the  act  of  1851,  providing  that  the  amount 
of  the  penalty  for  the  failure  to  take  a  pilot  should  be  a  lien  upon  the 
vessel,  is  invalid,  because  the  legislature  of  this  state  lacked  authority 
to  provide  that  the  penalty  should  be  a  maritime  lien  upon  a  vessel. 

*^(2)  That  this  court  has  no  jurisdiction  of  this  action  m  rem,  because 
the  provision  of  the  Pennsylvania  act  for  a  lien  for  the  amount  of  the 
penalty  is  absolutely  invalid. 

"(3)  That  this  court  has  no  jurisdiction  of  an  action  to  recover  a 
penalty  provided  for  by  the  laws  of  the  state  of  Pennsylvania." 

The  first  and  second  grounds  of  defense  are  practically  one,  and 
neither,  I  think,  is  well  taken.  The  supreme  court  of  the  United 
States  has  distinctly  decided  that,  where  the  subject  of  state  legislation 
is  maritime  in  its  character,  the  legislature  may  give  a  lien  upon  the 
vessel,  and  the  enforcement  of  such  lien  may  be  committed  to  the 
courts  of  admiralty.  It  is  enough  to  quote  the  following  paragraphs 
from  The  Corsair,  145  U.  S.  347,  12  Sup.  Ct.  952,  36  L.  Ed.  731,  and 
The  J.  E.  Rumbell,  148  U.  S.  11,  12,  13  Sup.  Ct.  500,  37  L.  Ed.  347: 

Tbe  Corsair:  "A  maritime  lien  is  said  by  writers  upon  maritime  law  to 
be  the  foundation  of  every  proceeding  In  rem  in  the  admiralty.  In  much 
tbe  larger  class  of  cases,  the  lien  Is  given  by  the  general  admiralty  law;  hut 
in  other  Instances,  such,  for  example,  as  Insurance,  pilotage,  wharfage,  and 
materials  furnished  In  the  home  pinrt  of  the  vessel,  the  Uen  is  given,  if  at  all, 
l>j-  the  local  law.  As  we  are  to  look,  then,  to  the  local  law  In  this  Instance 
for  tlie  right  to  take  cognizance  of  tills  class  of  cases,  we  nre  bound  to  !n- 
qntre  whether  the  local  law  gives  a  lien  upon  the  oflTendlng  thln^.  If  tt 
mer^  gives  a  right  of  action  In  personam  for  a  cause  of  action  of  a  marl- 
tixKM  nature,  the  district  court  may  administer  the  law  by  proceedings  in 
personam,  as  was  done  with  a  claim  for  half  pilotage  dues  uuder  the  law 
of  New  York,  In  the  case  of  Ex  parte  McNlel,  13  Wall.  23G;  but,  unless  a 
lien  be  given  by  the  local  law,  there  Is  no  lien  to  enforce  by  proceedings  In 
nm  In  tiie  court  of  admlrali^.** 

Tbe  J.  K.  Bombell:  "In  tbe  admiralty  and  maritime  law  of  the  United 
States,  as  declared  and  established  by  the  decisions  of  this  court,  the  fol- 
lowing proposltloim  are  no  longer  doubtful: 

For  necessary  repairs  or  supplies  furnished  to  a  vessel  In  a  foreign 
jfort,  a  lien  Is  given  by  the  general  maritime  law,  following  the  civil  tew, 
and  may  be  enforced  in  admiralty. 

"(2)  For  repairs  or  supplies  in  the  home  port  of  the  vessel,  no  lien  exists, 
or  can  be  enforced  in  admiralty,  under  the  general  law,  independently  of 
local  statnte. 
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"(3)  Wberever  tbe  statute  of  a  state  gives  a  Hen.  to  be  enforced  by  urocesa 
In  rem  against  the  vessel,  for  r^afrs.  or  supplies  In  her  borne  port,  this 
Hen,  being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general 
law.  Is  in  the  nature  of  a  maritime  lien,  and  therefore  may  be  enforced  In 
admiralty  in  the  courts  of  the  United  States. 

"(4)  This  Hen,  in  the  nature  of  a  maritime  lien,  and  to  be  enfwced  b; 
process  in  the  nature  of  admiralty  process,  is  within  the  exclusive  Jurisdic- 
tion of  the  courts  of  the  United  States,  sitting  ia  admiralty. 

"The  fundamental  reasons  on  which  these  propositions  rest  may  be 
summed  up  thus:  The  admiralty  and  maritime  Jurisdiction  Is  conferred  on 
the  conrts  of  the  United  States  by  the  constitution,  and  cannot  be  enlarged 
or  restricted  by  the  legislation  of  a  state.  No  state  legislation,  therefore, 
can  bring  within  tbe  admiralty  jurisdiction  of  the  national  courts  a  subject 
not  maritime  in  its  nature.  But  when  a  right,  maritime  in  Its  nature,  and 
to  be  enforced  by  process  In  the  nature  of  admiralty  process,  has  been 
given  by  tlie  statute  of  a  state,  the  admiralty  courts  of  the  United  States 
have  jurisdiction,  and  exclusive  jurisdiction,  to  enforce  that  right  according 
to  their  own  rules  of  procedure." 

See,  also,  note  to  The  Electron,  21  C.  C.  A.  21. 

The  third  defense  is  supported  by  the  argument  that  section  563, 
d.  3,  of  the  Revised  Statutes  confers  jurisdiction  upon  the  district 
court  of  suits  for  "penalties  and  forfeitures  incurred  under  any  law 
of  the  United  States,"  and  gives  no  authority  to  entertain  a  suit  for  a 
penalty  imposed  by  a  state  statute.  This  argument  overlooks  the 
grant  of  jurisdiction,  in  clause  8,  "of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,"  in  which  such  an  action  as  the  pending  libel 
seems  to  me  to  be  certainly  included:  The  Electron,  21  C.  C.  A.  30. 
I  can  see  no  difference  in  principle  between  The  Glendale  v.  Evich,  26 
C  C.  A.  500,  8z  Fed.  633,  in  which  the  validity  of  a  lien  given  by  a 
state  statute  for  a  maritime  tort  was  sustained,  and  the  present  action, 
even  if  it  be  regarded  as  a  suit  to  recover  a  penalty.  Damages  for  a 
tort  are  intended  to  be  compensation  for  a  wrong;  and  a  penalty  im- 
posed for  the  violation  of  a  duty,  while  it  may  sometimes  operate  to 
punish  the  wrongdoer,  as  well  as  to  compensate  the  person  injured,  is 
essentially  of  the  same  character.  In  the  present  case,  the  sum  which 
the  schooner  is  required  to  pay  for  neglect  or  refusal  to  employ  a  pilot 
does  not  go  beyond  compensation ;  for  the  amount  is  no  more  than 
the  charge  for  pilotage,  and  the  money  is  to  be  applied  to  the  benefit 
of  the  associated  pilots,  their  widows  and  children.  I  see  no  diffi- 
culty whatever,  under  the  authorities  above  referred  to,  in  holding  that 
the  act  of  1851  is  valid,  so  far  as  it  gives  authority  to  the  courts  of 
admiralty  to  enforce  the  lien  against  the  vessel.  The  subject  is  mari- 
time, and  this  is  the  test  to  be  applied.  Whether  the  suit  is  to  recover 
pilotage  for  services  rendered  or  offered,  or  for  a  penalty  because  the 
vessel  refused  and  neglected  to  employ  a  pilot,  seems  to  me  to  be  im- 
material. The  essence  of  the  matter  is  the  same  in  each  of  these  three 
cases. 

As  part  of  the  history  of  the  statute,  I  may  add  that  the  court  of 
common  pleas  of  Philadelphia  county  has  decided  that  the  act  of 
1851  is  invalid,  so  far  as  it  attempts  to  give  jurisdiction  to  the  courts 
of  the  state :   Rutherford  v.  The  Omen,  2  Wkly.  Notes  Cas.  122. 

A  decree  may  be  entered  in  favor  of  the  libelant,  with  costSn 
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BHBBMAM  T.  AHBOUOAN  OONOROGATIONAL  ASS'N  et  aL 
(Orenlt  Oonrt  of  Appeals,  Flnt  Circuit  January  Ibt,  1902.) 

No.  382. 


1.  fiZKCUTORS— PRESUUPTION— PlEADINO. 

Where  the  bill,  in  a  suit  by  an  taelr  to  recorer  a  sum  giveo  as  a  legacy 
and  alleged  to  have  been  wrongfully  paid  to  defendant  as  legatee,  falls 
to  allege  that  the  paymmt  was  not  made  at  the  time  required  by  tibe  will, 
or  that  an  annnlty  on  vfalch  such  '  legacy  was  conditioned  was  not  duly 
paid,  ttiere  la  a  presumption  that  such  payment  waa  properly  made. 
I.  Wnxs— LBOACrBS— Plradikg—Cokstrcctiok. 

Where  the  bill.  In  a  ault  tnvolrlDg  the  construction  of  a  wHl  giving 
certain  property  to  a  beneficiary  on  condition  that  the  beneficiary 
Bhonld  agree  to  pay  an  annuity  to  testator's  wife,  contains  no  allega- 
tion showing  that  the  annuity  is  the  principal  object  of  the  bequest  it 
will  not  be  held  to  be  either  superior  or  Inferior. to  the  other  purpose  of 
the  l^acy. 
t  Sauk— Courts- -J  jnuDiLTi^K. 

Where  tht<  Mil.  in  a  suit  which  involves  the  construction  of  a  will 
which  wae  probated  in  Masaachasetts.  contains  an  indirect  all^ation 
tbat  all  the  proceedings  referred  to  have  been  approved  by  a  Massa- 
chnsetts  probate  court,  Lut  does  not  allege  that  the  probate  court  on 
Its  equity  side  construed  the  will.  It  does  not  show  an  adjudication 
which  wlli  defeat  the  Jurisdiction  of  a  federal  court  to  construe  the 
will,  ats  V.  distinction  Is  preserved  in  Massachusetts  between  the  Juris- 
diution  the  probate  court,  acting  atrlctiy  as  such,  and  having  no 
power  to  tjonstrue  wills,  and  Its  special  equity  lurisdlctlon,  conferred  by 
statute,  to  construe  such  Instruments. 

A  CBAHITABUi  CORPOBATION— POWBRS. 

The  fact  that  a  reUit^ong  association  has  by  Its  charter  c»taln  enu- 
merated powers  does  not  bar  It  from  complying  with  the  terms  of  a 
le^cy  requiring  It  to  pay  an  annuity,  when  such  compliance  is  only 
Incidental,  and  tends  to  the  accomplishmmt  of  the  substantial  purposes 
Its  Incorporation. 

L  Wll.I-8— COSDITION  SOBSSquBNT. 

"Where  a  will  directs  the  payment  of  a  certain  sum  to  an  association 
on  the  death  of  the  testator,  on  condition  that  tlie  as30clatiou  agrees  to 
pay  an  annuity,  the  estate  vests  in  the  beneficiary  on  the  death  of  the 
testator,  when  the  condition  Imposed  on  the  beneficiary  is  a  condition 
subsequent 

II  SaMH — ComTBUCTHW  OF  BEqUBST— CoNDITIOHa 

A  condition  in  a  bequest  requiring  the  legatee  to  pay  an  annnlty  to 
tbe  wife  of  tlio  twtatOT  during  her  life,  is  shown  to  be  a  condition  snb- 
seqnent 
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Roger  M.  Sherman,  for  appellant. 

Walter  Bates  Farr  (M.  F.  Dickinson,  on  the  brief),  for  appellee  the 
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PUTNAM,  Circuit  Judge.   This  case  will  be  found  to  concern  no 

?uestion  except  the  construction  of  the  will  of  Isaac  P.  Langworthy. 
t  is  presented  on  a  demurrer  to  the  bill,  which  was  dismissed  in  the 
circuit  court.  Mr.  Langworthy  died  on  January  5,  1888,  leaving  a 
widow,  Sarah  W.  Langworthy.  She  died  on  April  22,  1893,  also 
leaving  a  will.  The  parties  made  defendants,  besides  the  Amer- 
ican Congregational  Association,  are  the  executor  of  the  will  of 
Mr.  Langworthy  and  the  executors  of  his  widow's  will.  The  com- 
plainant claims  to  hold  title  under  Mrs.  Langworthy. 

A  question  is  made  whether  ail  the  parties  in  interest  have  been 
brought  into  the  case;  and  it  U  also  msuntatned  that  the  bill 
should  have  been  brought  by  the  executors  of  Mrs.  Langworthy's 
win.  The  first  question,  if  a  substantial  one,  could  probably  be  met 
by  reframing  the  bill,  for  which  leave  would,  of  course,  be  granted. 
Therefore,  in  view  of  the  conclusion  which  we  have  reached,  it 
does  not  require  our  attention.  As  to  the  second,  inasmuch  as 
the  bill  charges  that  the  executors  of  the  will  of  Mrs.  Langworthy 
are  in  collusion  with  the  executor  of  the  will  of  her  husband,  so 
that  the  case  may  fall  within  the  usual  dass  entitling  a  party  in 
interest  to  proceed  without  the  joinder  as  a  coplaintiff  of  the  per- 
son in  whom  the  nominal  title  vests,  it  may,  perhaps,  by  amendment, 
be  put  in  proper  form  in  this  respect  also,  if  it  is  not  already. 

Mr.  I^angworthy's  will,  omitting  the  formal  parts,  was  as  follows : 

"First  I  direct  my  executors  hereinafter  named  to  pay  all  my  Just  debts 
and  funeral  expenses. 

"Second.  I  devise  and  bequeath  to  my  dearly  beloved  wife,  Sarah  W. 
Langworthy,  all  of  my  real  and  persnnal  estate,  wherever  the  same  may 
be  situated,  of  whatever  the  same  may  conslBt,  except  as  hereinafter  pro- 
vided. 

"Third.  I  direct  my  executors  to  pay  over  to  the  American  Congregational 
Association,  as  soon  as  may  be  convenient  after  my  decease,  the  sum  of 
ten  thousand  dollars  (unless  previous  to  my  death  I  shall  have  deposited 
said  sum  with  said  association),  upon  condition  that  said  association  agrees 
to  pay  to  my  wife.  In  quarterly  payments  during  her  life,  the  sum  of  $400, 
and  upon  the  death  of  my  said  wife  to  pay  over  semlannoally  the  net  In- 
come of  said  $10,000,  and  any  Increase  tbweof,  to  the  library  committee 
of  said  association ;  the  same  to  be  expended  by  said  committee  In  the  par- 
chase  of  local  histories,  genealogies,  commentaries  of  tbe  Bible,  and  ecclesi- 
astical histories  for  said  library. 

**Foiirth.  I  hereby  nominate,  as  executors  of  this  my  wUl,  my  said  wife. 
Sarah  W.  Langworthy.  and  my  friends  Charles  H.  Trlst  and  Edward  I*. 
Bnrwell,  both  of  said  Chelsea,  and  request  that  they,  and  each  of  than, 
may  be  excused  from  giving  any  sureties  <m  thdr  oflldal  bonds  mm  wotik 
executors.** 

Although  Mr.  Langworthy  died  in  January,  1888,  and  Mrs.  Lang^- 
worthy  in  April,  1893,  the  legacy  to  the  American  Conventional 
Association  was  not  paid  until  April  i,  1898.  The  bill  gives  rto 
explanation  of  the  delay,  and  it  charges  no  one  with  laches  in 
that  connection.  It  does  not  even  allege  when  the  association, 
was  advised  of  the  fact  of  the  legacy,  or  that  it  was  ever  so  ad- 
vised until  payment  was  made  to  it.  It  is  to  be  observed  that  tt>« 
third  clause  of  the  will  directed  that  payment  be  made  as  soon  sls 
might  be  convenient.  The  bill  fails  to  show  what  was  the  condi- 
tion of  the  estate,  and  whether,  with  reasonable  efforts  on  tKci 
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part  of  the  executor,  it  was  convenient  to  make  earlier  payment. 
The  ordinary  presumption  is  that  the  executor  properly  performed 
his  duty,  and,  in  view  of  the  absence  of  any  allegation  to  the  con- 
trary, the  presumption  accordingly  is  conclusive  on  this  record. 

Neither  does  the  bill  state  whether  Mr.  Langworthy's  executor 
paid  Mrs.  Langworthy  during  her  lifetime  the  annuity  contemplated 
by  the  third  para^aph  of  his  will,  but,  as  it  was  his  duty  to  do  so, 
the  presumption  is  that  the  payments  were  made.  Moreover,  the 
failure  of  the  bill  to  allege  to  the  contrary  requires  us  to  so  as- 
sume. 

Neither  does  the  bill  contain  any  allegations  from  which  we  can 
ascertain  whether  the  annuity  to  Mrs.  Xangworthy  was  the  prin- 
cipal purpose  of  its  third  paragraph.  As  the  matter  stands,  we 
must  refrain  from  any  construction  based,  in  whole  or  in  part,  on 
any  hypothesis  subordinating  either  object  to  the  other.  Neither 
can  we  give  a  construction  which  would  make  the  annual  payment 
of  $400  a  mere  charge  on  the  legacy  in  the  third  paragraph.  The 
purpose  was  to  support  the  annuity  by  a  valid  agreement  by  the 
association  for  its  payment,  made  either  formally,  informally,  or  by 
implication,  so  that  it  would  be  received  by  Mrs.  Langworthy 
whether  it  exhausted  the  principal  sum,  or  though  the  principal  sum 
were  lost. 

The  allegations  of  the  bill  fail  to  set  out  with  proper  details,  or 
in  the  exact  language  known  to  the  law,  or  in  orderly  sequence,  the 
facts  of  the  case.  It  is  not  easy  to  ascertain  from  the  pleadings 
the  grounds  of  the  complaint,  or  what  relief  is  intended  to  be  asked. 
The  bill  shows  enough  to  make  It  plain  that  it  is  claimed  that  the 
legacy  to  the  American  Congregational  Association  failed,  be- 
cause— ^First,  it  made  no  formal  agreement  to  pay  the  annuity;  and, 
second,  because  it  had  no  power  under  its  charter  to  give  such  an 
agreement.  Making  so  much  clear,  it  then  alleges  that  the  executor 
of  Mr,  Langworthy's  will  "assumed  to  sell  the  estate,  real  and  per- 
sonal," "in  accordance  with  a  pretended  trust  to  apply  the  pro- 
ceeds to  pay"  the  legacy  to  the  association.  Inasmuch  as  the  will 
establishes  no  trust,  and  gives  the  executor  no  authority  to  dispose 
of  Mr.  Langworthy's  real  estate  in  order  to  effectuate  its  purposes, 
and  inasmuch  as  the  bill  fails  to  allege  in  a  proper  way  that  Mr. 
I^angworthy  left  real  estate,  or  left  personal  property,  or  how  much 
he  left  of  each,  this  portion  of  the  bill  is  not  intelligible,  and  must  be 
disregarded. 

It  next  alleges  that  the  executor  "sold  property  of  great  value, 
being  personalty  and  land,  which  descended  and  passed  under  the 
win  of  Mr.  Langworthy  to  Mrs.  Langworthy,  and  other  property, 
at  a  price  far  below  its  real  value."  Here,  again,  comes  the  same 
want  of  sufficient  allegations.  So  far  as  realty  is  concerned,  for 
aught  the  bill  properly  shows  the  title  passed  to  Mrs.  Langworthy, 
and  remains  in  her  devisees  or  heirs,  whichever  the  case  may  be; 
and  the  complainant,  together  with  those,  if  any,  interested  with 
him  in  the  estate  of  Mrs.  Lan^orthy,  have  a  full  remedy  at  law  by 
writ  of  entry,  thus  barring  any  jurisdiction  in  equity. 

The  bill  next  alleges  that  the  executor  "wasted  said  estate,"  with- 
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out  further  explanation  thereof,  and  without  any  details  whatever; 
so  that  here,  again,  it  is  insirfficient  to  call  on  any  chancery  court 
to  exercise  its  jurisdiction.  Again,  it  alleges  that  the  executor 
"placed  a  cloud  upon  the  title  thereto";  meaning,  probably,  the 
real  estate.  If  this  expression  were  accompanied  with  sufficient  de- 
tails to  enable  a  chancellor  to  perceive  what  was  the  nature  of  the 
cloud,  and  how  it  was  placed  on  the  estate,  and,  indeed,  how  an  ex- 
ecutor, without  some  colorable  authority  given  him  by  the  will,  or 
without  some  alleged  action  of  a  probate  court,  cotild  have  accom- 
plished this,  it  would,  perhaps,  have  afforded  a  basis  for  jurisdiction 
in  equity;  but  the  bare  statement  here  found  fails  to  do  so. 

Consequently,  all  the  allegations  of  the  bill  to  which  we  have  re- 
ferred are  useless  for  the  purposes  of  this  suit;  and  we  are  left 
to  the  remaining  allegation,  in  connection  with  what  we  have  al- 
ready said,  as  to  the  claim  that  the  American  Congregational  Asso- 
ciation never  agreed  to  the  payment  of  the  annuity,  and  had  no 
power  to  make  such  an  agreement.  This  allegation  is  as  follows: 
"And  paid  over  to  said  defendant  the  American  Congregational  As- 
sociation the  proceeds,  to  the  amount  of  ten  thousand  dollars  and 
upward."  The  effect  is  to  limit  the  complainant's  relief  to  the  rec- 
lamation of  this  sum. 

The  bill  contains  an  indirect  allegation  that  all  the  proceedings 
referred  to  had  been  approved  by  the  probate  court  for  the  county 
of  Suffolk.    If  it  had  properly  show:n  that  the  real  estate  of  Mr, 
Langworthy  had  been  sold  by  his  executor  under  a  license  from  the 
probate  court,  or  that  any  personal  property  had  been  disposed  of 
wrongfully,  for  an  inadequate  value,  and  if,  also,  it  admitted  that  the 
proceedings  of  the  executor  in  those  respects  had  been  approved 
by  the  probate  court,  it  would  follow  that,  as  that  court  has  normal 
jurisdiction  over  such  proceedings,  and  over  the  executor's  ac- 
counts growing  out  of  the  same,  its  action  would  have  been  res 
adjndicata.    It  would,  therefore,  be  clear,  whatever  might  be  the 
jurisdiction  of  a  federal  court  in  the  event  there  had  been  no  action 
by  the  probate  court,  that  such  action  having  been  taken,  and  the 
probate  court  having  jurisdiction,  its  proceedings  would  have  re- 
sulted in  a  full  bar  to  the  present  bill,  so  far  as  such  matters  are 
concerned.   The  respondents,  however,  maintain  that  inasmuch  as 
the  bill  alleges,  although  incidentally,  that  ail  the  transactions  to 
which  it  relates  have  been  approved  by  the  probate  court,  the  ques- 
tions of  the  construction  of  Mr.  Langworthy's  will,  and  of  the  valid- 
ity of  the  payment  of  the  legacy  to  the  American  Congregational 
Association,  are  likewise  res  adjudicata.    It  is,  however,  true  that 
questions  of  the  construction  and  effect  of  a  will,  or  of  any  particu- 
lar clause  therein,  stand,  so  far  as  the  probate  courts  of  Massa- 
chusetts are  concerned,  on  an  entirely  peculiar  basis.    Under  late 
statutes,  on  a  special  proceeding,  the  probate  court,  acting  as  an 
equity  court,  has  jurisdiction  to  determine  them ;  but  the  distinction 
between  probate  courts,  proceeding  as  such,  and  the  same  courts 
when  exercising  the  statutory  jurisdiction  in  equity,  is  a  broad  one. 
and  is  carefully  preserved.    Bennett  v.  Kimball,  175  Mass.  igo,  200, 
55  N.  E.  893 ;  Green  v.  Gaskill,  175  Mass.  265,  56  N.  E.  560.  It 
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is  the  undoubted  law  of  Massachusetts  that  any  action  of  a  probate 
court,  in  the  exercise  of  its  normal  jurisdiction,  with  reference  to  the 
construction  of  Mr.  I^angworthy's  will,  would  have  been  void.  Cow- 
din  V.  Perry,  ii  Pick.  503;  Granger  v.  Bassett,  98  Mass.  462.  In 
this  particular,  the  normal  jurisdiction  of  the  probate  courts  of  Mas- 
sachusetts remains  as  it  does  everywhere  in  the  absence  of  special 
legislation,  and  it  leaves  to  the  courts  of  common  law  and  the  chan- 
cellor all  questions  of  the  construction  and  effect  of  devises  and  leg- 
acies. Therefore,  notwithstanding  the  statute  referred  to  in  Ben- 
nett V.  Kimball  and  Green  v.  Gaskill,  in  the  absence  of  any  showing 
that  the  probate  court,  on  its  equity  side,  passed  on  the  question 
which,  as  we  have  said,  is  the  onl^  one  necessary  for  us  to  consider, 
there  is  no  doubt  about  our  jurisdiction.  The  same  result,  under 
legislation  in  Maryland  similar  to  that  in  Massachusetts,  is  reached 
by  a  decision  of  the  circuit  court  of  appeals  for  the  District  of  Col- 
umbia, cited  as  approved  in  Kenaday  v.  Sinnott,  179  U.  S.  606,  615, 
21  Sup.  a.  233,  45  L.  Ed.  339. 

Act  Mass.  1895,  c.  134,  which  is  the  only  statute  enlarging  the  ju- 
risdiction of  the  probate  courts  brought  to  our  attention  later  than 
the  act  of  1891,  which  was  under  consideration  in  Bennett  v.  Kim- 
ball, need  be  referred  to  merely  for  the  purpose  of  stating  that  it  is 
aside  from  any  of  the  topics  which  we  have  before  us. 

The  question  remains  whether  or  not  the  allegations  referred 
to,  stating  that  certain  proceedings  have  been  approved  by  the 
probate  court,  can  be  accepted  as  intending  the  exercise  by  it  of  its 
statutory  equitable  Jurisdiction.  In  the  absence  of  any  allegation 
otherinse,  we  are  justified  in  assuming  that  the  reference  to  it 
is  merely  as  a  court  of  probate,  and  the  positions  taken  by  the  par- 
ties at  the  hearing  sustain  that  assumption.  Therefore  we  hold  that 
we  have  jurisdiction  on  this  appeal  as  to  the  validity  and  effect  of 
Mr.  Langworthy's  will,  and  over  no  other  question. 

The  issue  as  to  the  power  of  the  American  Congregational  As- 
sociation to  comply  with  the  terms  of  the  legacy  is  one  easily  dis- 
posed of  on  various  theories.  The  fact  that  the  association  has, 
by  its  charter,  certain  enumerated  powers,  does  not  bar  it  from 
the  exercise  of  incidental  functions  which  relate  to  the  accomplish- 
ment of  the  substantial  purposes  of  its  incorporation  (Association  v. 
Moore,  183  U.  S.  642,  22  Sup.  Ct.  240,  46  L.  Ed.  — ) ;  and  all  occa- 
sion for  any  securing  of  the  annuity  by  the  association  had  gone 
by  before  the  legacy  was  paid  to  it,  and  before,  so  far  as  the  case 
shows,  the  estate  was  in  condition  to  pay  it  conveniently,  so  that 
this  topic  is  only  a  moot  one. 

Coming  to  the  only  other  proposition  which  we  have  to  consider : 
With  two  or  three  peculiar  exceptions,  as  to  which  the  law  has  neces- 
sarily established  rigid  rules,  relating  almost  entirely  to  the  descent 
of  real  estate,  wills  receive  reasonable  and  fair  construction,  for  the 
purpose  of  ascertaining  the  real  intent  of  testators.  Courts  make  use 
of  various  incidental  rules  to  assist  them  in  thus  construing  wills : 
but  none,  with  the  rare  exceptions  to  which  we  have  referred,  are 
permitted  to  obstruct  the  effectuating  the  substantial  purpose  of 
the  instrument  in  question.    Having  m  view  the  facts  that,  so  far 
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as  this  case, shows,  the  legacy  was  paid  to  the  association  as  soon 
as  the  progress  of  the  estate  would  conveniently  permit  of  its  being 
done ;  that  the  will  gave  directions  that  it  should  be  paid  accordingly ; 
that,  when  it  was  so  paid,  Mrs.  Langworthy  had  deceased;  that 
the  presumption  is  that  her  annuity  had  been  received  by  her  froin 
the  executor  during  her  lifetime;  and  that,  therefore,  the  provision 
with  reference  to  any  agreement  as  to  an  annuity  had  become  of  no 
further  use, — it  requires  a  strong  stretch  of  any  method  of  reasoning 
to  lead  the  mind  to  conclude,  fairly  and  reasonably,  that  under 
such  circumstances,  or  under  the  circumstance  of  his  wife  having 
deceased  before  him,  Mr.  Langworthy  intended  to  annul  this  legacy. 
There  is  no  reasonable  ground  for  sustaining  such  an  hypothesis; 
and,  looking  at  the  will  fairly  and  reasonably,  it  cannot  be  questioned 
that  it  was  the  desire  of  Mr.  Langworthy,  under  the  circumstance 
of  his  wife  deceasing  before  him,  or,  likewise,  of  his  wife  deceasing 
after  him  but  before  the  legacy  was  paid,  that  it  should  vest  abso- 
lutely in  the  association. 

To  come  more  closely  to  the  matter,  the  condition  named,  accord* 
ing  to  all  the  rules  of  construction,  was  not  precedent,  but  subse- 
quent.   The  law  leans  strongly  against  construing  a  legacy  or  devise 
so  that  it  does  not  vest  on  the  decease  of  the  testator.    This  rule 
was  fittingly  expressed  for  this  case  by  Mr.  Justice  Swayne,  speaking 
in  behalf  of  the  court,  in  Cropley  v.  Cooper,  19  Wall.  I^,  174,  22 
X#.  Ed.  109,  113,  where  he  said  "that  a  bequest,  in  the  form  of  a 
direction  to  pay  at  a  future  time,  vests  in  interest  immediately  if 
the  payment  be  postponed  for  the  convenience  of  the  estate,  or  to 
let  in  some  other  interest."    By  the  express  terms  of  the  legacy, 
the  postponement  of  payment  in  this  case  was  purely  "for  the  con- 
venience of  the  estate."   This  rule  favoring  the  vesting  of  estates 
is  so  well  known  that  it  is  not  necessary  to  accumulate  authorities, 
and,  applying  it  as  it  is  usually  applied,  there  can  be  no  question 
that  the  legacy  in  issue  vested  at  the  death  of  Mr.  Langworthy, 
although  not  payable  until  later.   Vesting  at  that  time,  everything- 
in  it  in  the  form  of  a  condition  must,  from  the  necessi^  of  things, 
be  regarded  as  subsequent.   We  think  we  may  safely  say  that  this 
is  the  rule  laid  down  by  all  the  text  writers  of  authority,  and  also 
it  is  so  stated  by  Chief  Justice  Marshall  in  Finlay  v.  King,  3  Pet, 
346,  376,  377,  7  L.  Ed.  701,  712.   The  case  at  bar  seems  to  be  pre- 
cisely covered  by  that  paragraph  of  the  syllabus  which  was  prepared 
by  the  court  itself,  where  it  is  stated  that  the  court  had  found  no 
case  in  which  a  general  devise,  importing  a  present  interest,  in  a, 
will  making  no  other  disposition  of  the  property,  on  a  condition 
which  may  ne  performed  at  any  time,  had  been  construed,  from  the 
mere  circumstance  that  the  estate  was  given  on  condition,  to  re~ 
quire  that  it  must  be  performed  before  the  estate  could  vest. 

The  condition  being  subsequent,  and  its  performance  having  beer* 
rendered  impossible  by  the  death  of  Mrs.  Langworthy,  it  became 
void,  and  the  legacy  became  absolutely  eflfective.  This  was  directly- 
ruled  by  Lord  Romilly,  in  1866,  in  Collett  v.  Collett,  35  Beav.  3132, 
Although  this  decision  was  by  the  master  of  the  rolls,  yet  it  has  never- 
been  questioned  in  England.    In  Dawson  v.  Oliver-Massey,  2  Cfri, 
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Dbr.  753,  while  the  application  of  Collett  v.  CoUett  was  doubted, 
both  the  then  master  of  the  rolls  and  the  court  of  appeal  accepted 
it  -as  law.  It  is  accepted  by  Jarm.  Wills  (6th  Am.  Ed.)  from  the 
5th  Eng.  Ed.  *85i,  where,  also,  at  page  *853,  is  laid  down  the  well- 
known  rule  that  conditions -subsequent  are  to  be  construed  strictly; 
that  is  to  say,  they  are  not  to  be  so  construed  as  to  unnecessarily 
defeat  the  devise  or  legacy.  Indeed,  if  it  were  necessary,  in  order  to 
sustain  this  legacy,  and  thus  to  give  effect  to  the  intent  of  the  tes- 
tator, no  weight  would  be  g^ven  to  the  conditional  form  of  expres- 
sion as  to  the  agreement  to  be-  given  by  the  association.  This 
well-known  rule  is  stated  in  2  Williams,  Ex'rs  (7th  Am.  Ed.)  567, 
to  the  effect  that  a  bequest  on  condition  may  be  considered  as  merely 
imposing  a  trust.  We  have  already  shown  that  this  annnity  could 
not  be  r^arded  merely  as  a  charge  raised  on  the  legacy  in  the 
way  of  a  trust;  but  the  case  is  met  in  that  particular  by  Stanly 
V.  Colt,  5  Wall.  11^,  166,  18  L.  Ed.  502,  510,  to  the  effect  that  a 
proviso  in  a  will  "gives  way  to  the  intent  of  the  parties,  as  gathered 
from  an  examination  of  the  whole  instrument,  and  has  frequently 
been  thus  explained  and  applied  as  expressing  simply  a  covenant 
or  limitation  in  trust."  In  other  words,  in  this  case,  if  necessary, 
the  words  "on  condition,"  and  so  forth,  could  properly  be  read, 
"subject  to  a  covenant  or  agreement  the  association  to  pay  an 
annuity,"  and  so  on. 

On  the  whole,  we  sum  up  that  there  are  no  allegations  charging 
the  association  with  any  express  or  implied  renunciation  of  the  legacy 
in  issue;  that,  as  the  legacy  vested  on  Mr.  Langworthy's  decease, 
the  condition,  even  if  it  were  strictly  such,  was,  from  the  necessity 
of  things,  a  condition  subsequent;  that  according  to  the  authori- 
ties, and  the  reasonable  construction  to  be  given  as  to  the  intent 
of  the  testator,  the  condition,  whether  it  be  regarded  as  such  or  as 
a  mere  covenant  or  agreement,  had  been  rendered  futile  by  the 
decease  of  Mrs.  Lan^orthy,  and  the  legacy  thereupon  vested  ab- 
solutely in  the  association;  and  that,  therefore,  the  bUl  was  prop' 
crly  dismissed  by  the  circuit  court- 

The  decree  of  the  circuit  court  is  affirmed,  and  the  a>sts  of  i^eal 
are  awarded  to  the  appellees. 

LOWEIfL,  District  Judge,  concurs  in  the  result. 


HOBBS  MPG.  00.  r.  GOODING  et  aL 
fOrcnlt  Court  of  Appeals.  First  Otrenlt  Jamuaj  2t,  1908.) 
N0.8O6L 

IwuseTioK— Sorr  vob  Imfhihoehsnt  op  Patbnt— Uhdbb  op  Coubt's  Opih- 
son. 

The  mere  fact  that  a  complainant  In  a  suit  for  Infringement  of  a  patent 
Id  whose  favor  a  decision  has  been  rendered  by  the  circuit  court  of  ap- 
pealB,  before  the  sending  down  of  the  mandate  publishes  circulars  In 
wU^  he  makes  ntravagant  claims  as  to  the  scope  of  the  dedsloi, 
based  upon  his  interpretation  of  the  court's  opinion,  Is  ordlnarlljr  not 
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«tich  a  case  of  wrongdoing  as  calls  for  the  eourff*  Interference  by  to- 
junction,  though  It  may  probably  exercise  aocb  power  In  bb  extreme 

case.  ■ 

On  Petition  for  an  Order  Restraining  Complainant,  and  for  Other 
Relief. 

Edward  S.  Beach,  for  complainant.  ■ 
William  A.  Macleod,  for  petitioners. 

Before  COLT  and  PUTNAM,  Orcuit  Judges,  and  ALDRICH. 
District  Judge. 

ALDRICH,  District  Judge.  Upon  this  petition  for  relief  against 
what  is  claimed  to  be  an  unwarrantable  use  of  the  oiMnion  of  this 
court,  after  decision  and  before  mandate  was  handed  down,  we  need 
not  examine  or  discuss  the  question  of  jurisdiction.  Neither  need  we 
discuss  the  question  of  the  power,  nor  the  extent  of  the  power,  of  this 
court  in  respect  to  punishment  for  contempt  in  misuse  or  abuse  of 
its  process.  Nor  is  the  power  of  the  court  over  its  own  pro^s,  as 
between  the  parties,  necessarily  controlled  by  the  rule  of  noninterfer- 
ence with  press  publications  as  to  disputed  rights  and  claims  of  differ- 
ent parties  as  to  the  scope  of  its  decisions.  It  is  probably  true  that,  in 
a  case  of  honest  disagreement  or  misunderstanding  as  to  the  true  im- 
port of  a  decision,  or  in  an  extreme  case  of  abuse  or  misuse  of  process 
for  the  purpose  of  impairing  or  destroying  rights  sought  to  be  estab- 
lished by  the  court  through  its  decision,  the  court  may  proceed  sum- 
marily in  reference  thereto.  Such  power,  however,  would  be  exer- 
cised with  reluctance,  and  ordinarily  only  in  an  extreme  or  dear  case. 

The  circular  letter  complained  of  sets  out  more  than  the  court  de- 
cided, but  an  examination  of  the  opinion  di:close5  no  ambiguity  or 
uncertainty  as  to  what  was  decided ;  and,  on  the  whole,  we  do  not 
think  the  facts  set  out  in  the  petition  constitute  a  case  of  such  wrong- 
doing as  calls  for  our  interference.  At  the  most,  it  was  an  extravagant 
claim  by  a  party  as  to  the  scope  of  the  decision,  based  upon  bis  inter- 
pretation of  the  opinion  which  this  court  had  h^ded  down. 

Petition  denied. 


ARBDCKLB  et  aL  T-  BLAGKBDBX.  Dairy  and  Food  Cbm'r  of  Ohio. 
(Olrcnlt  ^urt  of  Appeals.  Sixth  Orcult  January  7,  1902.) 

Ka978. 

L  KQUTTT  JuBUDIOTIOir — BlTJOIKTKe  CrIMINAT.  PROBBCDTIOin. 

A  court  of  equity  Is  without  Jurisdiction  to  entertain  a  hill  by  which 

It  is  sought  to  have  It  determine  the  question  whether  the  complainant 
has  been  guilty  of  the  violation  of  a  criminal  or  penal  statute,  and.  If 
It  is  found  that  the  statute  has  not  been  violated,  to  enjoin  threatened 
prosecutions  thereunder;  nor  Is  such  Jurisdiction  given  by  the  fact  that 
the  prosecutions,  though  unsuccessful,  will  Injuriously  affect  com- 
plainant's propertjr  rights. 
IL  Jdkisdiction  op  Fedbrai.  Courts— Snrr  against  Statb. 

A  suit  against  an  officer  of  a  state,  to  enjoin  him  from  instituting 
proaecutioDB  under  a  statute  of  the  state  which  Is  conceded  to  be  valid 
If  properly  construed,  and  with  the  enforcemoit  of  which  ha  la 
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diaxged  by  Unr.  on  tbe  gnnmA  tibat  he  Is  proceeding  vaAer  an  emmeoiu 
coMtPuctlon  of  the  law,  which  wonld  render  It  inTalld  aa  in  rlolatton  of 
tiie  constitution  of  the  United  States,  la  one.  In  effect,  agalnat  the  state, 
of  which  a  federal  court  la  denied  Jurisdiction  by  the  eleventh  constltn- 
tlonal  amendment! 
I.  Pdkk-Pood  Laws— Constitutiosalitt— Police  Powers  of  State. 

The  pure-food  law  of  Ohio  (2  Bates'  Ann.  St  §S  4200-4  to  4200-S) 
which  makes  It  an  offense  to  manufacture  for  sale,  sell,  or  offer  to  sell, 
within  the  state,  any  article  of  food  or  drink  which  Is  adulterated, 
within  the  meaning  of  the  act  and  provides  that  food  shall  be  deemed 
to  be  adulterated,  among  other  things,  "if  It  is  ecAareH,  coated,  polished 
or  powdered,  whereby  damage  or  Inferiority  is  concealed,  or  If,  by  any 
means,  it  Is  made  to  appear  better  or  of  greater  value  than  It  roiUy 
Is,"  but  that  the  act  shall  not  apply  to  mixtures  or  compounds  recog- 
nized as  ordinary  articles  or  Ingrediehts  of  articles  of  food,  "If  each 
and  every  article  sold  or  offered  for  sale  be  distinctly  labeled  as  a 
mUture  or  compound,  with  the  name  and  per  cent,  of  each  Ingredient 
therein,  and  are  not  Injurious  to  health,"  la  one  which  if  Is  within  the 
police  powers  of  the  state  to  pass  and  ^orce,  and  is  not  unconstltn- 
tional,  as  an  Interfaence  vrith  the  right  of  congress  to  regulate  Inter^  . 
state  commerce,  as  applied  to  articles,  mixtures,  or  compounds  brought 
Into  Ohio  from  other  states,  and  sold  In  the  original  packages. 


A  law  of  a  state,  intended  to  prevent  tbe  sale  of  adulterated  food 
products,  which  Is  constitutional  and  valid  In  Its  language  and  purpose. 
Is  not  rendered  unconstitutional,  so  as  to  authorhte  a  federal  court  to 
entertain  a  suit  to  enjoin  prosecutions  thereunder,  because  the  state 
food  commissioner  ^barged  with  the  duty  of  enforcing  It  by  instituting 
criminal  prosecutions  against  those  who,  In  his  Judgment  have  been 
guilty  of  violating  Its  provisions,  may  give  It  an  erroneous  construction. 

I.  IxjDKCTiON — Grounds— Thbeats  of  Piioskcutiok  by  Public  Opfickr. 

It  Is  not  ground  for  an  Injunction  that  a  state  food  commissioner, 
cborged  by  law  with  the  du^  of  determining  such  matter  in  the  first 
Instance,  Is  publishing  statements  that  an  article  of  food  or  drink  made 
by  complainant  is  adulterated,  and  its  sale  Is  In  violation  of  the  laws 
of  the  state,  and  threatening  prosecutions  against  those  who  seU  It 
whether  such  statements  are  correct  or  erroneous. 

B.  PoRE-FooD  Laws — Opetiation — AitTirr,Es  Made  by  Patented  Proceps. 

That  an  article  of  food  or  drink  Is  prepared  by  a  process  which  la  or 
has  been  protected  by  letters  patent  of  the  United  States  does  not 
prevent  It  from  coming  within  the  operation  of  laws  passed  by  a  state 
in  tbe  exercise  of  its  police  powers. 

X  INJUNCTION" — Criminai,  Proskcutiosb. 

The  fact  that  a  food  product  the  sale  of  which  Is  claimed  to  be  in 
violation  of  the  laws  of  a  state,  is  widely  sold  therein,  and  that  many 
persons  may  be  subject  to  prosecution,  does  not  give  a  court  of  equity 
Jurisdiction  to  enjoin  such  prosecutions. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

This  case  was  brought  by  Arbuckle  Bros,  to  restrain  Joseph  E.  Blackburn, 
dairy  and  food  commissioner  of  Ohio,  from  prosecuting  the  vendors  of 
Ariosa,  an  article  sold  by  the  complainants  to  many  deal«rs  in  Ohio,  be- 
cause of  alleged  violation  of  pure-food  laws  of  the  state.  The  substance 
of  tbe  bin  and  an  amendment  thereof  Is  as  follows: 

The  general  assembly  of  the  state  of  Ohio  passed  In  the  year  1884  an 
■et  raitltled  "An  act  to  provide  against  tbe  adulteration  of  food  and  drugs** 
(SI  Otato  Laws,  p.  07),  the  substance  of  which  la  recited.  For  more  than 
thirty  years  the  complahiantfl  and  their  predecessors  had  been  engaged, 


1  Federal  Jurisdiction  of  suits' against  state,  see  note  to  TindaU  v.  Wesley, 
13  C  G.  A.  leSw 


4  Same. 
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and  8tiU  are  engaged,  tn  tbe  manufacture  and  sale  ttironglioiit  ttie  United 
States,  Including  the  state  of  Oblo,  of  a  certain  compound  or  mixture  known 
u  "Arlosa,"  compoaed  of  roasted  coffee,  compounded  and  mixed  wltb  eggs 
and  BUjfar,  packed  In  sealed  packages,  ready  for  use  the  consnmw.  In 
OTdex  to  pres^e  said  product  from  deterioration,  and  to  retain  the  original 
strength  and  aroma  In  the  coffee,  the  complainant  Arbucfcle  more  tlian  30 
years  ago  Invented,  and  thereafter  patented,  adopted,  and  used,  and  com- 
plainants BtlU  use,  a  certain  process  whereby  the  compound  or  mixture 
known  as  "Arlosa"  was,  and  still  Is,  mixed  and  compounded,  and  the  sep- 
arate beans  thereof  coated,  and  to  a  large  extent  hermetically  sealed,  after 
roasting,  with  a  compound  of  sugar  and  eggs,  at  first  In  composition  with  a 
quantity  of  Irish  moss,  also  a  wholesome  article  of  food,  and  for  20  yoLrs 
without  such  Irish  moss.  That  said  letters  patent  were  Issued  In  the  year 
1868,  and,  after  the  expiration  of  the  said  patent  trade  therein  was  greatly 
Increased,  and  still  coutindes  to  increase,  by  reason  of  the  Increased  sale 
and  reputation  of  said  Arlosa.  l^at  the  good  will  of  said  business  of  mak- 
ing and  vending  said  Ariosa  has  become,  and  now  Is,  wholly  dependent  upon 
the  reputation  and  sale  of  Arlosa,  and  the  good  will  aforesaid.  That  for 
many  years  the  complainants,  at  great  expense,  widely  advertised  the  use 
*  of  the  aforesaid  process,  that  the  purchasers  might  be  Informed  of  the  good 
^  qualities  of  coffee  so  mixed,  compounded,  and  coated.  That  for  many  yean 
prior  to  iS&i  every  package  of  Ariosa  was  labded  tn  conspicuous  type  In 
the  words  and  figures  following: 

"Arlosa  Is  a  compound  made  from  coffee,  sugar,  and  eggs.  The  coffees 
are  selected  especially  for  their  strength,  flavor,  and  superior  drinking  quali- 
ties, are  pure,,  sound  coffees,  and  absolutely  free  from  all  the  polsonotis 
L-oIoring  substances  which  are  now  so  larg^y  used  to  Improve  the  appear- 
ance of  coffee.  Coffee,  when  roasted.  Is  porous,  and,  unless  prevented,  loses 
Its  best  qualities,  and  absorbs  others  which  are  inferior  to  It  By  our  pro- 
cess of  liermetlcully  sealing  the  pores  of  roasted  coffee,  we  secnre  a  three- 
fold object:  (1)  The  retention  of  tbe  full  strength  and  aroma  for  any 
length  of  time;  (2)  the  prevention,  through  absorption,  of  any  Injurious 
flavors;  (3)  the  saving  to  tbe  consumer  of  tbe  additional  expense  of  eggs 
Incurred  when  any  other  coffee  is  used.  Ariosa  Is  self-settUng.  Choice 
eggs  and  pure  granulated  sugar  are  the  only  articles  used  la  hermetically 
sealing  Arbuckle's  Ariosa  Coffe& 

"Formula. 

Coffee  ^..99278 

Eggs   :  ouaei 

Sugar  .....00361 

"Four  pounds  roasted  coffee  go  as  far  as  five  ponnda  green,  as  coffee  loses 
20  jfer  cent.  In  roasting." 

That  being  advised  of  the  character  of  tiie  preparation  known  as  "^Arlosa." 
and  as  a  result  of  experience  In  the  use  thereof,  great  numbers  of  pec^e 
have  preferred  and  do  prefer  the  use  of  Ariosa  to  oth^  brands,  mixtures, 
or  compounds  of  coffee  so  treated,  and  the  same  Is  sold  and  purchased  In 
large  quantities  throughout  the  United  States,  and  has  been  so  sold  and 
purchased  for  more  than  30  years  last  past   Tbat  the  extent  aud  profit  of 
the  complainants'  busluess  depends  upon  the  good  will  thereof,  and  the  con- 
fidence of  consumers  that,  so  long  as  the  same  Is  manufactured  and  sold  by 
the  complainants,  It  shall  be  Identical  In  quality  and  composltton  wltb  that 
which,  under  tbe  same  brand  and  appearance,  consumers  have  theretofore 
purchased.  Oertaln  inferior  compounds  and  mixtures  are  de«cribed  and  sold. 
In  competition  wltb  tbe  said  Ariosa;  said  compounds  and  mixtures  beloK 
-so  treated  as  to  conceal  defects,  or  misrepresent  the  real  condition  thereof, 
so  as  to  retain  water  which  would  otherwise  be  eliminated  from  the  coffee 
In  process  of  roasting,  so  treated  as  to  Increase  the  weight  of  roasted  coffee, 
while  decreasing  its  worth  for  use;  mixed  and  compounded  with  unhealtb- 
ful  Ingredients;  none  of  which  processes  or  methods  are  used  by  tbe  com- 
Vlolnants,  but  tbe  process  adopted  by  them  Is  for  the  purpose  of  retainlas 
In  the  coffee  the  full  strength  and  aroma  thereof;  preventing  tbe  absorptioxa 
of  any  InJurtouB  or  noxious  gases  or  flavors;  setUlng  tbe  same  wbeo  pre- 
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pared  for  rue.  Thm  Is  notlifog  In  said  process  which  conceals  damage  or 
inferlOTltT  In  coffee,  or  makes  It  appear  better  or  of  greats  velne  than  It 
reall7  is.  On  the  contrary,  the  coffee  used  In  said  compound  or  mlxt;ire 
Is  of  a  good  quality  and  undamaged.  The  articles  of  food  used  In  the  coat- 
ing thereof  are  In  themselree  pure,  wholesome,  aud  healthful.  Said  coating 
Is  colorless  and  transparent  Said  process  was  adopted  and  used,  and  still 
is  used,  at  great  expense,  for  the  benefit  of  the  consumer.  Complalnaota 
hare  on  hand  at  rarious  points  throughout  the  United  States  large  stocks 
of  the  compound  and  mlxtui-e  known  as  "Arlosa."— In  Ohio,  about  1,000,000 
pounds,  mora  or  less,  of  the  value  of  $100,000;  In  the  United  States,  10,000,- 
000  pounds,  more  or  ifess,  of  the  value  of  about  $1,000,000.  Complainants 
have  a  large  number  of  agents  In  Ohio  and  elsewhere  engaged  In  the  sale 
of  Arlosa.  and  a  great  number  of  dealers,  to  wit,  more  than  10,000,  In  Ohio, 
have  In  their  possesion  large  quantities  of  Arlosa  for  sale,  and  wIU  con- 
tinue to  sell  the  same  In  preference  to  other  brands  of  coGCee  not  similarly 
prepared,  to  the  profit  of  complainants,  and  the  Increase  of  their  aforesaid 
business,  and  of  the  good  will  thereof. 

The  respondent  herein,  Joseph  B.  Blackburn,  dairy  and  food  commissioner 
mm  aforesaid,  without  autborlt?  of  law.  and  falsely  and  erroneously  constm- 
Ins  the  proTlsions  of  said  statutes  abore  set  fortb,  notwitbBtandlng  the 
fact  that  the  process  used  In  the  manufacture  of  the  aald  compound  or 
mixture  known  us  "Arlosa"  is  not  In  violation  of  the  aald  statute,  and 
that  the  said  statute  Is  not  applicable  to  the  premises,  and  that  tbere  Is  no 
law  of  the  state  of  Ohio  warranting  his  acts,  and  notwithstanding  the 
healthful  character  of  said  Arlosa,  and  that  th^  same  Is  composed  of  health- 
ful ingredlenta.  each  package  plainly  marked  as  aforesaid,  personally  and 
through  hia  agents  has  heretofore,  and  does  now,  and  will,  unless  restrained 
by  the  order  of  the  court,  continue  to,  widely  advertise  throughout  the  state 
that  said  process  used  In  the  manufacture  of  Arlosa  Is  within  the  prohlbl- 
tl<m  of,  and  in  violation  of.  the  aforesaid  statute.  Said  Blackbuni  falsely 
clAims  and  pretends  that  tiie  sixth  clause  of  said  statute  wholly  forbids 
the  glazing  of  the  coffee  used  In  the  manufacture  of  Arlosa.  Yet  In  fact 
said  process  does  not  conceal  damage  or  inferiority,  or  make  said  coffee  ap- 
peer  to  be  better  or  of  greater  value  than  It  really  Is.  That  said  coating 
ia  for  the  uses  and  purposes  above  set  forth,  and  Is  not  used  to  affect  or 
change  the  appearance  of  said  coffee;  any  change  In  the  appearance  thereof 
due  to  aald  glaalng  bdng  Incidental  and  Immatarlal  In  the  use  thereof,  and 
iKit  such  as  to  assimilate  said  coffee  In  appearance  to  otber  or  better  grades. 
Respondent  has  menaced  and  tiireatened  with  prosecution,  and  still  menaces 
and  threatens  to  prosecute,  dealers  in  and  vendors  of  Arlosa  in  the  state 
of  Ohio,  for  a  violation  of  the  aforesaid  statute,  and  will,  unless  restrained 
toy-  the  order  of  the  court.  Institute  a  la^e  number  of  prosecutions  upon  the 
wrongful  and  erroneous  charge  that  the  treatment  of  said  Arlosa  by  the  pro- 
cess  aforesaid  Is  a  violation  of  the  statute  aforesaid,  and  that  the  same  Is 
an  adulterated  food  product  within  the  said  statute.  That  by  reason  of 
the  offldal  capacity  of  the  respondent,  and  the  fact  that  he  claims  to  act 
under  said  statute  Intended  to  prevent  the  adulteration  of  food  products, 
said  respondent's  statements  and  threats  of  pr.secution  have  led  and  do 
load  and  will  ha>eafter  continue  to  lead  dealers  In  and  consumers  of  said 
Arlosa  throughout  the  United  States,  and  more  particularly  in  Ohio,  to 
doubt  the  healthful  character  and  proper  preparation  of  the  same,  and  will 
deter  wholesale  and  retail  dealers  and  consumers  from  purchasing,  vending, 
or  using  the  same,  greatly  decreasing  the  repute  and  sale  tiiereot  to  the 
great  and  irr^arable  damage  of  complainants. 

That  <»  or  about  the  6th  day  of  February.  IftOl,  said  respondent  Issued  ■ 
certain  drcnlar  to  dealers  and  vendors  of  Arlosa  ^thln  th»  state  of  Ohio,  of 
iriU^  tiM  following  Is  a  copy: 


"DtMX  Sirs:  Belying  to  your  Inquiry  about  the  coffee  rituation,  would 
tty  that  this  matter  is  now  under  consideration  and  investigation  by  the 
cbemlsta  of  this  department   At  soon  as  conclusions  are  reached,  a  chrco- 
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!ar  notice  will  be  sent  to  all  the  jobbers  !n  Olilo,  and  a  snffldent  namber 
will  be  fornlBhed  to  supply  all  thefr  salesm^i.  X  might  say  that  tlie  follow* 
lag  flrma  have  agreed  to  accept  the  law  as  ctuistrued  by  thla  department: 
Andrus.  Scofleld  &  Co.,  Columbus;  Dayton  Spice  Mills.  Dayton;  Woolson 
Spice  Company,  Toledo.  W.  F.  McLaughlin  &  Co.,  of  Chicago,  have  agreed 
to  comply  with  the  laws  as  soon  as  construed  by  the  court.  The  only  firm 
that  has  refused  and  still  refuses  to  accept  the  ruling  of  this  department,  or 
abide  by  the  laws  of  the  state  as  construed  by  our  supreme  court,  la  Av^ 
buckle  Bros.,  of  Kew  York. 

"Very  truly  yonra,        J.  B.  Blackburn.  v 

"Dairy  and  Food  Commissioner. 

"Columbus.  Ohio,  February  6,  1901." 

Said  circular  letter  is  wholly  false.  In  this,  to  wit:    That  complalnnnts 
have  not  at  any  time  refused  to  accept  the  construction  of  the  law  of  Ohio 
aa  construed  by  the  supreme  court  of  the  state;   and  the  complaloanta 
are  informed  and  believe  that  the  Woolson  Spice  Company  has  not  agreed  to 
acc^  tbe  said  law  ob  construed  by  respondent,  but,  on  the  contrary,  rinsed, 
and  bUU  refuses,  to  accept  said  construction  of  said  law,  and  still  continues 
to  sell  coffee  prepared  and  glazed  by  the  processes  useid  by  It   rniat  said 
circular  was  sent  generally  to  Jobbers  and  dealers  In  food  products  In  tlie 
state  of  Ohio.   That  few,  if  any,  of  them  bad  Inquired  of  the  respondeur 
as  therein  stated,  but  said  circular  was  sent  to  dealers  without  any  such 
inquiry.   That  said  circular,  by  falsely  and  wronfffully  singling  out  coni- 
plalnants  aa  alone  refusing  to  accept  the  ruling  of  respondent  to  abide  bi 
tlie  laws  of  Ohio  aa  construed  by  the  supreme  court  tboeof,  necessarily 
Implied  that,  of  the  food  products  manufactured  and  sold  by  manufacturors. 
those  made  by  complainants  (particularly  the  product  Arlosa)  alone  fell 
short  of  the  standard  of  purity  Imposed  by  4ald  statute;  thus  wrongfully 
and  falsely  Implying  that  Arlosa  is  inferior  in  quality,  grade,  purity,  nud 
wbolesomeuess  to  tlie  products  of  other  manufacturers,  whereas  the  stand- 
ard of  said  Arlosa  in  the  respects  stated  is  at  least  as  high  as  that  of  any 
like  product  mnmifactured  and  sold  by  like  mHnofacturers.   And,  unless  re- 
strained by  order  of  court,  said  respondent  will  issue  other  and  furtlier 
clKjutars  to  dealers  of  food  products  in  Ohio,  In  large  quantities,  cause 
the  same  to  be  wld^y  published  and  distributed  throughout  the  state  and 
elsewhere,  and  said  subsequent  circulars  will  be  directed  against  the  com- 
plainants alone,  with  intent,  purpose,  and  effect  of  discriminating  agulnst  com- 
plainants and  their  said  product  and  to  the  Irreparable  injury  of  the  sale 
thereof,  and  the  trade  of  complainants,  and  the  good  will  of  their  business. 
By  said  circular  the  respondent  ttireatens  to  accuse  complainants  and 
dealers  in  Ohio  In  complainants'  product  of  a  crime,  and  to  do  an  Injury 
to  the  property  of  complalnanta,  witb  Intent  to  compel  complainants  and 
dealers  in  said  product  to  cease  from  selling  and  offering  for  sale  the 
same  within  the  state  of  Ohio.  Such  prosecution  is  tlireatened  by  said  re- 
spondent under  his  false  and  erroneous  constmctton  of  said  statute,  in 
without  authority  of  law,  and  will  deprive  complainants  of  their  property, 
of  the  value  of  the  product  already  manufactured,  and  the  trade  and  good 
will  of  their  business  of  vending  said  product  wttbin  the  state  of  Ohio, 
without  due  process  of  law.   That  said  acts  and  the  menaces  and  threats 
have  worked,  and  will  continue  to  work.  Irreparable  injury  to  the  property 
rights  of  complainants,  and  If  respondent  be  permitted  to  institute  or  eou- 
duct  proceedings  or  prosecutions  against  the  vendors  of  said  product,  or 
be  permitted  to  institute  or  conduct  proceedings  or  prosecutions  against: 
them,  will  work  further  Irreparable  Injury  to  said  property  rights.  SaKl 
statute,  construed  as  respondent  claims  It  should  be.  Is  In  conflict  with  tUe 
fourteenth  amendment  to  the  constitution  of  the  United  States,  In  tliRt 
It  would  deprive  complainants  of  tbelr  property,  by  prohibiting  them  froun 
selling  in  Ohio,  and  dealers  in  and  vendors  of  food  products  from  purchasing 
from  the  complainants,  pure  food  products  wbicb  are  not  Injurloufl  to 
bealth,  and  will  destroy  the  value  of  said  product  as  an  article  of  commerco. 
by  prohibiting  the  sale  thereof  in  the  state  of  Oblo.  and  would  deprlvo- 
complainants  of  the  just  and  lawful  benefits  accruing  to  them  by  reonon 
of  l£elr  property  rights  In  said  food  product,  and  largely  destroy  the  ma.r-> 
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ket  Talue  of  existing  stocks  of  Arlosa  In  posseeslon  of  complainants  In  Ohio 
and  elsewhere,  and  will  deny  to  complainants  and  to  dealers  In  said  prod- 
uct Id  tlie  Jurisdiction  of  tbe  state  of  Ohio  tbe  equal  protection  of  the  law. 
Arlosa  Is  mannfactived  and  treated  acconllng  to  tbe  afoveeald  iwoceu  at 
complainants'  factories  In  New  York  and  PennsylTanla,  and  not  in  Ohio. 
After  belns:  so  manafactnred  and  treated.  It  is  at  said  factory  packed  In 
said  packages,  and  In  said  original  pacluiges  shipped  by  complainants  to 
Ohio,  and  sold  In  said  original  packages;  and  said  statnte,  if  conetnied  as 
respondent  claims  It  should  be,  Is  a  regulation  by  the  state  of  Ohio  of  Inter- 
state commerce,  and  Is  therefore  repugnant  to  and  In  violation  of  the  third 
claose  of  section  8  of  article  1  of  the  constitution  of  the  United  States.  Ow- 
iujg  to  the  large  number  of  dealers  In  Arlosa  in  Ohio  who  will  be  prosecuted 
If  said  respondent  be  permitted  to  carry  out  hia  said  threats  and  menaces, 
a  mnltlplici^  of  suits  will  arise,  and  thereby-  comi^alitantB'  property  r^bts 
will  be  dettfmlned  in  litigation  to  which  complainanta  will  not  be,  and 
could  not  be,  parties.  The  Interests  of  such  dealers  are  in  many  cases  not 
In  common  with,  nor  representative  of,  the  Interests  of  complaiuahts. 
Therefore  they  are  in  great  and  Imminent  danger  that  In  many  such  suits 
and  prosecutions  no  defense  will  be  made,  either  through  lack  of  interest, 
or  in  wrongful  collusion  and  conspiracy  with  respondent,  to  the  great  and 
lasting  injury  and  prejudice  of  complainants  for  which  they  have  no  ade- 
quate remedy  at  law.  AlQiough  such  prosecutions  shall  uniformly  result  in 
the  acqnlttal  of  the  person  charged,  yet,  by  reason  of  the  multiplicity 
thereof,  said  prosecutions  will  result  in  deterring  many.  If  not  all,  dealers  in 
food  products  In  Ohio  from  dealing  in  Arlosa. 

Tbe  bill  prays  relief  as  follows:  "(1)  From  stating  or  charging  that  com- 
plainants' said  food  product,  Arlosa,  being  a  compound  of  pare,  roasted 
coffee,  mixed,  treated,  coated,  and  glazed  with  a  preparation  of  sugnr  and 
eggs  according  to  the  formula  and  by  the  process  hereinbefore  set  forth. 
iB  an  article  of  food  adulterated  within  the  meaning  of  said  statute,  and 
that  the  use  of  complainants*  said  process  of  coating  and  glazing  the 
coffee,  constituting  the  chief  ingredient  of  Arlosa,  wltti  a  preparatlfm  of 
sugar  and  eggs,  as  hereinbefore  more  partlcnlariy  described,  constltutpji  a 
Tlolation  of  said  statute,  and  that  the  Importation  of  said  Arlosa  Into  Ohio, 
or  the  B^ing  of  or  offering  for  sale  the  same,  cjnstitutes  a  violation  of  said 
statnte;  (2)  from  charging  the  complainants  herein,  or  any  of  them,  or  said 
firm  of  Arbuckle  Bros.,  or  any  dealers  In  Arlosa.  with  violating  said  statnte 
by  selling  or  offering  for  sale  Arlosa,  or  with  adulterating  tnod.  In  violation 
of  said  statute,  by  reason  of  the  aforesaid  treatment  and  coating  of  tlie 
coffee  forming  an  ingredient  of  Arlosa  with  a  preparation  aforesaid;  (3) 
from  charging  the  complainants,  or  any  of  them*  or  said  firm  of  Arbuckle 
Bros.,  with  violating  the  said  statute  by  adopting  and  using  said  process  of 
coating  above  described,  or  by  selling  or  offering  for  sale'  Arlosa  so  glazed: 
(4)  from  charging  any  dealer  In  Arlosa  with  the  possession,  offering  for 
sale,  or  sale  of  an  adulterated  food  product,  within  the  meaning  of  snid 
statute.  In  having  In  their  possession,  offering  for  sale,  or  selling  Arlosa  so 
glazed;  (S)  from  menacing  and  threatening  any  dealer  in  Arlosa  so  glazed 
with  prosecution  for  having  In  his  possession,  offering  for  sale,  or  selling 
such  Arlosa;  <6)  from  instituting  or  commencing  against  any  person,  part- 
nership, <ff  corporation  harlng  in  his,  their,  or  Its  possession,  f^erlng  for 
sale,  or  seliing,  Ariosa,  any  action,  suit  proceeding,  or  prosecution  based 
cpon  the  treatment  and  coating  of  the  coffee  forming  an  Ingredient  of  said 
Ariosa  with  a  preparation  of  sugar  and  eggs,  according  to  the  formula  and 
by  the  process  more  partleularly  ebnve  described;  and  (7)  that  your  oratpr 
may  have  such  further  relief  as  to  the  court  shall  seem  equitable  and  proper 
In  the  premises." 

Hie  complainants  filed  an  amendment  to  the  bill  as  follows:  "(20)  The 
wrongful  acts  which  said  respondent  threatens  to  do,  and.  unless  reetratned, 
will  do,  as  in  complataiants'  said  bill  of  complaint  alleged,  will  make  unmar- 
ketable in  Ohio,  and  to  a  very  large  extent  Impair  and  d^troy  the  market 
Talne  of.  the  large  stocks  of  Ariosa  which  complainants  now  luiTe  on  hand 
bi  Ohio,  and  will,  to  a  large  extent,  deprive  them  of  their  said  business,  and 
tiie  good  will  thereof.  In  Ohio,  and  greatly  Injure,  if  not  wholly  destroy,  tbe 
Totno  of  tlte  same,  and  enable  complainants'  competitnv,  selling'  to  Ohio 
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coffees  treated  by  processes  similar  to,  but  not  Identical  with,  complainants* 
said  process,  to  obtain  complainants'  said  business,  wblcb  can  only  be 
regained  after  long  time  and  at  great  expense;  and  complainants  will  be 
put  to  oOier  great  expense  In  defending  their  said  property  rights  in  Olilo. 
And  if,  pending  the  final  determination  of  tills  cause,  said  respondent  shall 
be  permitted  to  commit  the  threatened  ^rrongs.  the  same  will,  as  complain- 
ants are  informed  and  believe,  damage  complainants  to  the  extent  of  more 
than  one  hundred  thousand  dollars,— an  amount  largely  In  excess  of  respond- 
ent's ability  to  respond  In  Judgment,— and  thereby  complainants  will  suffer 
Irreparable  injury  unless  a  preliminary  Injunction  shall  be  granted  herein." 

John  De  Witt  Warner  and  Clarence  Brown,  for  appellants. 
Walter  F.  Brown  and  E.  B.  Dillon,  for  appellee. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

DAY,  Circuit  Judge,  after  making  the  foregoing  statement,  deliv- 
ered the  opinion  of  the  court. 

As  the  circuit  court  dismissed  the  bill,  it  is  unnecessary  to  consider 
the  testimony  offered  in  support  of  the  application  for  a  temporary 
injunction.  The  matter  to  be  reviewed  is  the  sufficiency  of  Uie  bill 
and  amendment  to  warrant  the  intervention  of  a  court  of  equi^  to 
restrain  the  defendant  as  prayed.  An  analysis  of  the  bill  shows  the 
claim  to  be  that  respondent,  the  dairy  and  food  commissioner  of  the 
state  of  Ohio,  is  proceeding,  upon  an  alleged  false  and  erroneous  con- 
struction of  the  statutes  of  Ohio,  to  prosecute  persons  in  Ohio  dealing 
in  the  complainants'  product  known  as  "Ariosa,"  and  is  giving  out  the 
statement  that  this  product  is  sold  in  violation  of  the  laws  of  the  state. 
The  act  passed  March  20,  1884  (2  Bates'  Ann.  St.  Ohio,  §§  4200-4 
to  4300-S),  provides  agauist  the  adulteration  of  foods  and  drugs, 
makes  it  an  offense  within  said  state  to  manufacture  for  sale,  offer  for 
sale,  or  sell  any  article  of  food  which  is  adulterated,  within  the  mean- 
ing of  the  act;  and  the  term  "food,"  used  therein,  includes  all  articles 
used  as  food  or  drink  by  man,  whether  simple,  mixed,  or  compound. 
It  is  further  provided  in  the  act  that  food  shall  be  deemed  to  be 
adulterated,  among  other  things,  "if  it  is  colored,  coated,  polished  or 
powdered,  whereby  damage  or  inferiority  is  concealed,  or  if,  by  any 
means,  it  is  made  to  appear  better  or  of  greater  value  than  it  really  is. ' 
It  appears  that  the  coffee  of  the  complainants  is  coated,  after  roasting, 
v/ith.  a  compound  of  sujgar  and  eggs,  for  the  purpose,  as  alleged  in  the 
bill,  of  retaining  the  tulT strength  of  the  coffee,  "preventing  the  absorp- 
tion of  any  injurious  or  noxious  gases  or  flavors,  and  settling  the 
same  when  prepared  for  consumption" ;  thus  bringing  Ariosa  within 
the  terms  of  the  Ohio  law,  which  provides  that  the  act  shall  not  apply 
to  mixtures  or  compounds  recognized  as  ordinary  articles  or  ingredi- 
ents of  articles  of  food  "if  each  and  every  article  sold  or  offered  for 
sale  be  distinctly  labeled  as  a  mixture  or  compound  with  the  name  and 
per  cent,  of  each  ingredient  therein,  and  are  not  injurious  to  health." 
It  is  claimed  that  notwithstanding  Ariosa  is  thus  labeled  with  a  state- 
ment of  the  elements  of  the  compound,  and  is  not  injurious  to  health, 
the  food  commissioner  is  threatening  proceedings,  and  is  claiming;^ 
that  the  same  is  within  the  prohibition  of  the  sixth  clause  of  the  statute 
above  quoted,  making  it  an  offense  to  coat  an  article  of  food,  whereby 
damage  or  inferiority  is  concealed,  and  the  same  made  to  appear  better 
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or  of  greater  value  than  it  really  is.  It  is  urged  that  this  statute,  "con- 
strued as  respondent  claims  it  should  be,"  is  in  conflict  with  the  four- 
teenth amendment  of  the  constitution,  as  it  deprives  the  complainants 
of  their  property,  by  prohibiting  them  from  selling  it  in  Ohio,  and 
dealers  from  selling  the  same  in  that  state,  notwithstanding  the  same 
are  ordinary  articles  of  food  and  not  injurious  to  health,  and  will  de- 
stroy the  market  value  of  the  product,  and  deny  to'  the  complainants 
within  the  jurisdiction  of  Ohio  the  equal  protection  of  the  laws.  The 
argument  is  that  conceding,  for  this  purpose,  that  the  statute  is  con- 
stitutional when  properly  construed  and  enforced,  the  respondent's 
wrongful  construction  thereof  results  in  an  infraction  of  the  constitu- 
tional rights  of  the  complainants.  This  alleged  wrong  construction, 
when  analyzed,  amounts  to  this:  The  complainants  claim  that  their 
compound  is  not  within  the  terms  of  the  statute.  The  food  commis- 
sioner wrongfully  claims  that  it  is.  Upon  this  branch  of  the  case  the 
question  is,  may  a  court  of  equity  entertain  a  bill  to  inquire  into  this 
matter,  and,  if  it  finds  that  the  complainant  is  right  in  its  contention, 
enjoin  the  food  commissioner  from  instituting  proceedings  under  the 
laws  of  Ohio?  The  jurisdiction  of  courts  of  equity  has  irever  been 
carried  to  this  extent  in  authoritative  decisions.  On  the  contrary,  the 
supreme  court,  in  more  than  one  instance,  has  denied  such  jurisdiction 
to  a  court  of  equity.  The  rule  is  thus  stated  by  Mr.  Justice  Gray 
in  Re  Sawyer,  124  U.  S.  200-211,  8  Sup.  Ct.  482,  488,  31  L.  Ed.  402, 
406: 

'*Tbe  modem  decisions  In  England,  by  eminent  equity  judges,  concur  In 
bolding  that  a  court  of  chancery  has  no  power  to  restrain  criminal  iffoceed- 
Inga  unless  they  are  Instituted  by  a  party  to  a  suit  already  pending  before 
It,  and  to  try  the  same  right  that  Is  In  Issne  there.  Attumey  General  v. 
Clearer,  18  Ves.  211.  220;  Turner  v.  Turner.  15  Jur.  218;  Saull  t.  Browne. 
10  Ch.  App.  64;  Kerr  v.  Corporation  of  Preston,  «  Ch.  Dlv.  4(J3.  Mr.  Jus- 
tice Story,  in  his  Oommentarles  on  Equity  Jurlaprndence,  afBnns  the  same 
doctrine.  Stwy,  Bq.  Jar.  |  893.  And  in  the  Am^can  courts,  so  far  as  we  are 
Informed,  it  bas  beoi  strictly  and  uniformly  upheld,  and  has  been  apidled 
alike  wbethCT  the  prosecutions  or  arrests  sought  to  be  restrained  arose  under 
the  statutes  of  the  state  or  under  municipal  ordinances.  West  v.  Mayor, 
etc  10  Paige,  539;  Davis  t.  Society.  75  N.  T.  362;  Tyler  T.  Hamersley.  44 
Conn.  419,  422,  26  Am.  Kep.  479;  Stuart  T.  Board,  83  IlL  341,  26  Am.  Hep. 
S97;  DerroQ  First  Municipality,  4  La.  Ann.  11;  Levy  t.  City  of  Sbreve- 
port  27  La.  Ann.  620;  Moses  y.  Mayor,  etc.,  52  Ala.  198;  Oault  t.  WalUs, 
53  Ga.  675;  Phillips  v.  Mayor,  etc.,  61  Ga.  386;  Cohen  v.  Commissioners. 
77  K.  a  2;  Waters-Pelrce  OU  Co.  t.  City  of  LitUo  Kock,  38  Ark.  412;  Spink 
T.  Franda  (a  a)  19  Fed.  870,  and  20  Fed.  667;  Sueas  t.  NoUe  (a  OJ  81 
red.  SSS.** 

In  the  later  case  of  Harkrader  v.  Wadley,  172  U.  S.  148, 19  Sup.  Ct 
**9»  43  Ed.  399,  the  same  rule  is  recognized  and  enforced.  Mr. 
Justice  Shiras,  at  page  169,  172  U.  S.,  page  127,  19  Sup.  Ct.,  and  page 
399,  43  h.  Ed.,  speaking  for  the  court,  says : 

**No  case  can  be  found  where  an  Injunction  against  a  state  officer  has 
been  upheld  where  It  was  conceded  that  snch  officer  was  proceeding  under 
a  valid  state  statute.  In  the  present  case  the  commonwealth's  attorney, 
Id  One  pvosecntlon  of  an  indlcttsent  found  under  a  law  admittedly  valid, 
represented  tbe  state  of  Virginia;  and  the  Injunctlona  wore  thevefon,  in 
sabetance  Injunctions  agalnat  the  state.  In  proceeding  by  Indictment  to  en- 
foree  a  criminal  statute,  the  state  can  only  act  by  officers  or  attorneys,  and 
to  enjoin  Oie  latter  Is  to  enjoin  the  state.  As  was  said  In  Be  Aym,  128  U. 
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S.  443,  497.  8  Snp.  Ct  179.  31  L.  Ed.  216:  'How  else  can  the  state  be  forbid- 
den by  Judicial  process  to  bring  actions  In  Its  name,  except  by  constralntnjt 
tbe  condoct  of  Its  officers,  its  attorneys,  and  Its  agents?  And  If  all  ancb 
twicers,  attom^B,  end  agents  are  personally  subjected  to  tUe  process  of  tUe 
court  BO  as  to  forbid  their  acting  In  its  behalf,  how  can  it  be  said  that  tbe 
state  Itself  Is  not  subjected  to  the  Jurisdiction  of  the  court,  as  an  actual  and 
real  defendant?'" 

Upon  the  authority  of  this  case  and  others  decided  in  the  supreme 
court,  it  seems  clear  that  this  action  cannot  be  maintained  consistently 
with  the  eleventh  amendment  to  the  constitution,  withholding  the 
jtidicial  power  of  the  United  States  from  suits  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the  United  States  by  citizens  of 
another  state,  or  citizens  or  subjects  of  any  foreign  state.    In  Poindex- 
ter  V.  Greenhow,  114  U.  S.  270-287,  5  Sup.  Ct.  903,  29  L.  Ed  185, 
quoted  with  approval  in  Re  Ayers,  supra,  it  was  said  "that  the  question 
whether  a  suit  is  within  the  prohibition  of  the  eleventh  amendment  is 
not  always  determined  by  reference  to  the  nominal  parties  to  the 
record."    In  the  Ayers  Case  the  suit  for  injunction,  which  the  court 
held  could  not  be  entertained,  was  brought  against  the  attorney  gen- 
eral and  -treasurers  of  counties,  cities,  and  towns,  in  Virginia,  just  as 
the  present  case  is  brought  against  Joseph  £.  Blackburn,  dairy  and 
food  commissioner  of  Ohio.   The  injunction  sought  is  against  the 
prosecution  of  suits  in  the  Ohio  courts  which  are  about  to  be  instituted 
by  Blackburn,  not  in  his  individual  capacity,  but  as  an  ofHcer  of  the 
state.    By  the  terms  of  the  statute  the  dairy  and  food  commissioner 
is  an  officer  of  the  state  expressly  charged  with  the  enforcement  of  all 
laws  against  frauds  and  adulterations  or  impurities  in  foods,  drink,  or 
drugs,  and  unlawful  labeling  in  the  state  of  Ohio.    It  is  made  his  duty 
by  statute  to  prosecute,  or  cause  to  be  prosecuted,  any  person  or  per- 
sons, firm  or  firms,  corporation  or  corporations,  engaged  in  the  manu- 
facture or  sale  of  any  adulterated  article  or  articles  of  food  or  drink, 
or  adulterated  in  violation  of  or  contrary  to  any  laws  of  the  state  of 
Ohio.    I  Bates'  Ann.  St.  Ohio,  §§  409-7,  409-8.    It  is  also  provided 
that  food  so  coated  as  to  conceal  damage  or  inferiority  shall  be  deemed 
to  be  adulterated.    Paragraph  6  of  section  4200-6,  2  Bates'  Ann.  St, 
Ohio.    What,  then,  is  the  object  of  the  injunction  sought  in  this  case  ? 
It  is  no  more  or  less  than  to  restrain  the  officer  of  the  state  from 
bringing  prosecutions  for  violations  of  an  act  which  such  ofHcer  is 
expressly  charged  to  enforce  in  the  only  way  he  is  authorized  to  pro- 
ceed,— ^by  bringing  criminal  prosecutions  in  the  name  of  the  state. 
This  is  virtually  to  enjoin  the  state  from  proceeding  through  its  duly 
qualified  and  acting  officers.    If  the  food  commissioner  may  be  en- 
joined from  instituting  such  prosecutions,  why  may  not  the  prosecuting^ 
attorney,  or  any  ofHcer  of  the  state  charged  with  the  execution  of 
the  criminal  laws  of  the  state?   While  the  state  may  not  be  sued,  if 
the  bill  can  be  sustained  against  its  officers  it  is  as  effectually  prevented 
from  proceeding  to  enforce  its  laws  as  it  would  be  by  an  action  directly 
against  the  state.   This  view  of  the  case,  in  our  judgment,  is  amply 
sustained  by  the  cases  above  cited,  and  by  the  later  case  of  Pitts  v. 
McGhee,  172  U.  S.  516,  19  Sup.  Ct.  269,  43  L.  Ed.  535,  hi  which  the 
subject  is  fully  discussed  by  Mr.  Justice  Harlan.    In  so  far  as  Uiis 
action  seeks  an  injunction  against  the  respondent  from  proceeding  to 
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enforce  by  prosecution  the  provisions  of  the  statutes  of  Ohio  above 
cited,  the  courts  of  the  United  States  are  deprived  of  jurisdiction  by 
the  eleventh  amendment  to  the  constitution. 

We  are  now  dealing  with  an  officer  of  a  state  proceeding  under  a 
valid  law'Of  the  state,  and  whose  error  lies  in  wrongfully  construing  the 
statute  so  as  to  indude  the  complainant's  product.   To  entertain  the 
bill  in  this  aspect  would  be  to  subvert  the  administration  of  the  criminal 
law,  and  deny  the  right  of  trial  by  jury,  by  substituting  a  court  of 
equity  to  inquire  into  the  commission  of  offenses  where  it  would  have 
no  jurisdiction  to  punish  the  parties  if  found  guilty.    It  would  be  the 
extension  of  equity  jurisdiction  to  cases  where  prosecutions  in  state 
courts  by  the  state  officers  are  sought  to  be  enjoined,  with  a  view  to 
determining  whether  they  shall  be  allowed  to  proceed  under  valid 
statutes  in  the  courts  of  law.   We  think  this  an  enlargement  of  the 
jurisdiction  opposed  to  reason  and  authority.   It  is  claimed,  however, 
that  conceding  that  a  court  of  equity  caiinot  enjoin,  the  prosecution 
of  criminal  offenses,  as  a  general  thing,  the  rule  is  different  when 
property  rights  are  involved ;  and  we  are  cited  to  cases  holding  that 
equity  has  jurisdiction  to  enjoin  acts  likely  to  be  destructive  of  property 
rights,  although  the  acts  complained  of  constitute  infractions  oi  the 
criminal  law.    This  is  quite  a  different  proposition  from  enjoining 
criminal  proceedings  alleged  to  be  indirectly  destructive  of  property 
rights.   Many  criminal  prosecutions  may  affect  the  property  of  the 
person  accused.   A  property  may  be  greatly  injured  by  the  wrongful 
and  unfounded  charge  that  it  is  used  for  immoral  purposes.  Such 
prosecution  may  destroy  its  rental  value  and  prevent  its  sale,  yet  a 
court  of  equity  could  not  usurp  the  right  of  trial  which  both  the  state 
and  the  .accused  have  in  a  common-law  court  before  a  jury.  Every 
citizen  must  submit  to  such  accusations,  if  lawfully  made,  looking  to 
Che  vindication  of  an  acquittal  and  such  remedies  as  the  law  affords  for 
the  recovery  of  damages.   It  is  often  a  great  hardship  to  be  wron|j;fuIly 
accused  of  crime,  but  it  is  one  ot  the  hardships  which  may  result  .m  the 
execution  of  the  law,  ag^nst  which  courts  of  equity  are  powerless  to 
relieve    Sues';  v.  Noble  (C.  C.)  31  Fed.  855;'  Hemsley  v.  Myers 
(C.  C.)  45  Fed-  283 ;  Kramer  v.  Board,  53  N.  Y.  Super.  Ct.  492 ,  FW 
Co.  V.  McNeal,  i  Ohio  N.  P  266. 

It  is  further  claimed  that  the  act  is  unconstitutional  as  an  inter- 
ference with  the  right  of  congress  to  regulate  interstate  commerce; 
and  we  are  cited  to  Schollenberger  v.  Pennsylvania,  171  U.  S.  i,  18 
Sup.  Ct.  757,  43  L.  Ed.  49.  in  which  a  law  of  that  state  was  held  invalid 
to  the  extent  that  it  prohibited  the  introduction  of  oleomargarine  into 
the  state  from  another  state  in  original  packages.  The  case  was  dis- 
tinguished from  the  prior  case  of  Plumley  v.  Massachusetts,  155  U. 
S.  461,  15  Sup.  Ct.  154,  39  L.  Ed.  223,  in  which  the  supreme  court  up- 
held a  statute  punishing  the  sale  of  oleomargarine  when  colored  in 
imitation  of  butter.  In  other  words,  the  supreme  court  held  it  to  be 
within  the  power  of  the  state  to  require  an  article  of  food  to  be  sold 
for  what  it  really  is,  and  to  protect  the  public  from  imposition  in  buy- 
ix^  one  article  of  food  in  the  belief  that  it  is  another,  but  beyond  the 
pow«r  of  the  state  to  prohibit  the  introduction  and  sale  in  original  pack- 
ages of  a  ptire  article  sold  upon  its  merits.   As  we  read  the  Ohio  Stat- 
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ute,  St  does  not  undertake  to  prohibit  the  introduction  and  sale  of  a 
ptu-e  article  of  food,  sold- for  what  it  really  is,  but  the  colorii^,  coath^, 
or  polishing  of  an  article,  whereby  damage  or  inferiority  is  concealed; 
the  act  providing  in  this  connection  that  it  shall  not  apply  to  mixtures 
or  compounds  recognized  as  ordinary  articles  of  food,  if  every  package 
sold  or  offered  for  sale  be  distinctly  labeled  as  a  mixture  or  compound, 
with  the  name  and  per  cent,  of  each  ingredient  therein,  and  is  not  in- 
jurious to  health.  The  enactment  of  such  a  law  is  clearly  within  the 
police  powers  of  the  state,  upon  the  principles  enunciated  in  the  case 
of  Plumley  v.  Massachusetts,  supra,  for  the  protection  of  purchasers  of 
food  from  imposition  by  the  conc^ment  of  damage  or  inferiority  in 
food.  As  in  the  Oleomargarine  Case,  the  article  is  thus  required  to  be 
sold  for  what  it  reallv  is,  without  misleading  the  purchaser  to  buy 
it  for  what  it  is  not.  In  the  Plumley  Case,  Mr.  Justice  Harhm,  speak- 
ing for  the  court,  said : 

"If  tbere  be  any  sobject  over  which  It  would  seem  the  states  ought  to  have 
plenary  control,  and  the  power  to  legislate,  which  It  ought  not  to  be  sup- 
posed was  Intended  to  be  surrendered  to  the  f:;eneral  gOTernmeut,  it  is  the 
protection  of  the  people  against  fraud  and  deception  in  the  sale  of  food 
products.  Such  legislation  may.  Indeed,  indirectly  or  Incidentally  affect 
trade  In  such  products  transported  from  one  state  to  another  state.  But  that 
circumstance  does  not  show  that  laws  of  the  .cbaTacter  alluded  to  are  Inoon- 
sf  stent  with  the  power  of  congress  to  regulate  commerce  among  the  states." 

But  it  is  argued  that  coffee  treated  so  as  to  make  Ariosa  is  a  pure 
article  of  food,  and  a  compound  labeled  as  required  by  the  statute. 
Again,  the  act  is  argued  to  be  unconstitutional  because  of  the  con- 
struction put  upon  it  by  the  food  commissioner,  and  this  "construc- 
tion" is  his  contention  that  Ariosa  is  coffee  so  coated  as  to  conceal 
damage  or  inferiority,  and  that  it  is  not  a  compound  or  mixture  within 
the  meiining  of  the  statute.   These  are  the  very  questions. the  decision 
of  which  the  statute  vests  in  the  discretion  of  the  commissioner,  as  a 
prelimiittry  matter,  in  determining  to  institute  prosecutions  in  the  en- 
forcement of  the  law  which  he  is  charged  to  execute,  leaving  the  guilt 
or  innocence  of  the  party  charged  to  be  decided  by  the  proper  tribunals 
when  prosecutions  are  instituted  under  the  law.   The  constitutionality 
of  the  act  is  to  be  determined  by  its  language  and  purpose,  and  not  by. 
the  alleged  wrongful  institution  of  prosecutions  thereunder  against 
those  guiltless  of  a  violation  of  its  provisions.   There  are  caws,  as  in- 
sisted by  the  learned  counsel  for  the  comi^nant,  where  the  opoation 
of  a  statute  constitutional  in  itself,  as  adnunistered  by  the  state  authori- 
ties, may  deprive  the  citizens  of  rights  secured  by  the  constitution  of 
the  United  States,  where  a  federal  court  will  interfere  by  injunction  to 
secure  to  persons  aggrieved  the  benefits  of  the  federal  constitution  ^ 
but  they  are  not  cases  where  a  court  of  equity  must  draw  to  itself  tlie 
administration  of  the  criminal  law  of  a  state,  sought  to  be  enforced  by 
the  officers  of  the  state,  and  thus  determine  whether  crimes  may  be 
prosecuted  mider  valid  enactments,  because  a  party  may  be  able  to 
satisfy  die  court  that  he  is  in  fact  innocent  of  the  charge.   Such  a  con- 
struction of  the  powers  of  a  court  of  equity  would  result  in  a  confusion 
of  jurisdiction,  and  an  embarrassment  of  the  ordinary  processes  of  tl^« 
law  without  precedent.    If  this  bill  can  be  entertained,  it  remits  to  tine 
federal  cotuts  the  supervision  of  the  pure-food  laws  of  the  states^  ara^ 
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their  dockets  will  be  crowded  with  cases  of  those  claiming  that  their 
particular  articles  of  food  and  drink  are  not  within  the  terms  of  the 
law. 

Nor  do  we  think  that  there  is  ground  for  injunction  in  the  allegations 
of  the  biOl  that  the  food  commissioner  is  publishing  the  fact  that  the 
product  of  the  complainant  is  within  the  prohibition  of  the  laW.  If  this 
publication  is  made  to  those  dealing  in  the  article,  it  would  be  within 
the  duty  of  the  commissioner,  in  advising  of  contemplated  prosecu- 
tions. If  such  publications  are  libelous,  tie  law  affords  other  means 
of  redress.   Francis  v.  Flinn,  ii8  U.  S.  385, 6  Svtp.  Ct  1148,  30  L.  Ed. 

The  fact  that  complainants  produced  Anosa  under  a  process  pro- 
tected by  letters  patent  of  the  United  States  does  not  prevent  it  from 
coming  within  the  operation  of  laws  passed  in  the  exercise  of  the 
police  power  of  the  state.  The  enactment  of  laws  for  the  protection  of 
h^th  and  to  prevent  imposition  in  the  sale  of  food  products  is  within 
this  power,  and  the  fact  that  the  process  by  which  it  is  made  is  protect- 
ed by  a  patent,  while  it  may  prevent  others  from  usiiig  it  during  the 
life  of  the  patent,  does  not  deprive  the  state  of  this  power  of  regulation 
for  the  general  good.  Patterson  v.  Kentucky,  97  U.  S.  501,  24  L.  Ed, 
1115 ;  Palmer  v.  State,  39  Ohio  St.  236,  48  Am.  Rep.  429. 

The  fact  that  complainants'  product  is  widely  sold  in  Ohio,  and  many 
persons  may  be  subject  to  prosecution,  does  not  enlarge  the  juris- 
^clion  of  a  court  of  equity  to  interfere  by  injunction  to  control  prose- 
cutions for  alleged  violation  of  the  laws  of  the  state. 

We  think  this  c&se  comes  within  the  principles  settled  b^  the  su- 
preme court  in  the  cases  above  cited,  and  the  circuit  court  did  not  err 
in  (fistussing  the  bill. 


LBPPBB  et  ah  v.  RAKDALU 
(Orcnlt  Conrt  of  Appeals.  Third  arcott  Febraary  8. 
No.  12,  Sept  Term,  1901. 

1.  PAmrs— iHFRnTOEUBnT— DociBtNB  or  Eqciyalbnts. 

A  patentee  Is  not  to  be  denied  protection  commensnrate  with  the 
•cope  of  bis  actual  and  distinctly  descrtlied  Invention  hj  wholly  exclud- 
ing him  from  the  ben^t  of  the  doctrine  of  equivalents,  even  as  against 
one  who  has  made  only  such  cbanges  as  are  palpably  colorable  and  of 
nicb  ctaarscter  as  to  show  that  they  were  studied  evasions  of  the  pap- 
tlcnlar  devlcea  described  in  the  patent 

%  fiucB— Ham  Botuks  WiuppEBfi. 

The  Merrill  &  Leppcr  patent  No.  (S4,839.  for  a  wrapper  for  hams, 
dalm  S,  which  claims  a  wrapper  "and  lacing  devices  <m  the  back 
ttaereof."  to  infringed  by  a  wrapper  which  is  In  all  respects  identical 
wttb  tiie  patented  article,  except  that  the  fastenings  are  slzaps  and 
bocklea,  instead  of  a  lacing  cord  engaged  with  hooka,  atods,  c«  eyelets. 

Appeal  from  the  Ciraiit  Court  of  the  United  States  for  the  Eastern 
Disbict  of  Pennsylvania. 

E.  Hayward  Fairbanks,  for  appellants. 
Vraiiam  Morris,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 
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DALLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing a  bill  which  charges  infringement  of  letters  patent  Na 
624,839,  dated  May  9,  1899,  for  "wrappers  for  hams."  105  Fed.  975. 
The  speciiication  states  that: 

Tbd  "Invention  consists  of  a  wrapper  for  boiling  a  ham  therein,  more 
partlcularfy  a  boneless  ham.  t^e  same  being  formed  of  a  piece  of  canvas 
or  other  suitable  fabric  adapted  to  envelop  a  bam,  and  means  for  tlgbtl; 
compressing  the  wrapper  tbereou  and  preventing  opening  tbweof,  who^b; 
the  bam  la  guarded  against  disintegration  and  Its  Juices  are  retained 
^Itbln  the  wrapper,  thus  prodncing  superior  results  In  the  flavor,  compact- 
ness, and  appearance  of  the  ham." 

The  drawings  accompanying  the  specification  exhibit  3  mat  or  piece 
of  fabric  upon  which  there  are  four  rows  of  hooks,  arranged  at  right 
angles,  so  as  to  form  a  quadrilateral  figure  within  the  ends  of  the 
wrapper.  For  engagement  with  these  hooks,  a  cord  is  provided,  and 
together  they  constitute  a  lacing  device,  by  means  whereof  the  ham 
is  tightly  and  closely  secured  within  the  mat.  The  only  claim  in 
question  is  as  follows : 

"(8)  A  wrapper  of  the  character  named,  formed  of  a  mat  and  lacing  de- 
vices on  the  back  thereof,  between  the  cornerB  and  ceutor  thereof,  in  series 
At  an  angle  to  each  other  and  to  the  sides  of  the  mat." 

As  was  said  by  the  court  below : 

"This  Invention  met  with  a  good  deal  of  success,  between  10.000  and 
16,000  wrappers  being  sold  during  one  year.  Xot  long  after  Its  Introduction 
to  the  public,  the  defendant  begnn  to  make  and  sell  a  wrapper  which  Is 
in  all  respects  identical  with  the  patented  article,  except  tliat  the  fastenings 
are  strapa  and  buckles.  Instead  of  a  lacing  cord,  engaged  with  hooks,  atuda, 
or  eyelets." 

The  learned  judge  who  decided  the  case  below  had  no  doubt  "that 
the  defendant's  straps  and  buckles'  are  an  equivalent  of  the  complain- 
ants' cords  and  hooks,"  and  in  this  we  agree  with  him ;  but  he  held 
that  the  complainants  were  not  entitled  to  invoke  the  doctrine  of 
•equivalency,  and  this  ruling  we  think  was  erroneous.    By  the  changes 
in  phraseology  which  were  made  pending  the  application,  nothing  can 
fairly  be  said  to  have  been  surrendered  or  disallowed  which  the  third 
claim  as  finally  approved  plainly  included.   That  claim,  as  broadly 
expressed,  is  for  "lacing  devices";  and  it  is  not  to  be  implied  that 
either  the  patent  office  on  the  one  side  or  the  applicant  on  the  other 
•contemplated  any  limitation  of  it  which  would  admit  of  its  evasion  by 
means  so  palpably  colorable  as  the  substitution  of  straps  for  cords 
and  buckles  for  hooks.    We  cannot  impute  to  cither  of  them  an  inten- 
tion to  render  it  practically  valueless  and  its  inclusion  in  the  patent 
a  vain  thing.    Hillborn  v.  Manufacturing  Co.,  16  C.  C.  A.  569,  69 
Fed.  958,  28  U.  S.  App.  525;  Societe  Anonyme  Usine  J.  Cieret  v. 
Rehfuss  (C.  C.)  75  Fed.  657,  661.   It  may  be  conceded  that  the  con- 
trivance claimed,  though  unquestionably  new  and  useful,  was  compara- 
tively trivial  in  character,  and  it  is  not  necessary  to  decide  whether  or 
not  Its  conception  was  a  primary  one ;  for  in  no  case  is  a  patentee  to 
be  denied  protection  commensurate  with  the  scope  of  his  actual  and 
distinctly  described  and  claimed  invention  by  wholly  excluding  him 
from  the  benefit  of  the  doctrine  of  equivalents.    That  doctrine,  there- 
fore, should  have  been  applied  in  this  case ;  for  it  is  plainly  obvious 
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that  the  departures  made  by  the  defendant  from  the  patent  in  suit 
are  merely  formal,  "and  of  such  character  as  to  suggest  that  they  are 
studied  evasions  of  those  described  in  the  claim  in  issue."  Bundy 
Mfg.  Co.  V.  Detroit  Time-Register  Co.,  36  C.  C.  A.  375»  39i»  94  Fed. 
524;  Boston  &  R.  Electric  St.  Ry.  Co.  v.  Bemis  Car-Box  Co.,  3$ 
C.  C  A.  420.  424,  80  Fed.  287. 

The  decree  of  the  drcuit  court  is  reversed,  and  the  cause  mil  be  re- 
manded to  that  court,  with  direction  to  enter  a  decree  in  the  usual 
form  for  the  complainants. 


AMKBICAN  COAT  PAD  CO.  OP  BAI/TIMORB  CITY  v.  PHCE3NIX  PAD  00. 
{Circuit  Court  of  Appeals,  Fourth  Circuit   February  4,  1902.) 


L  Patehts— Suit  for  Iktrinoement— Phkmminakt  Injunction. 

Wbere  a  patent  sued  on  U  unadjucltcated.  and  Its  validity  and  in- 
fringement are  denied  by  defendant,  who  sets  up  valid  defenses,  tliere 
■honld  be  strong  proof  of  acquiescence  to '.warrant  the  grantins  at  a 
preitinlnary  injiinctlon. 
X  BtiUB— UNADjnniOATsn  Patent— Ebtoppkl  to  Contkat  Validity. 

A  cwporatlon,  owner  of  a  patent  brouglit  suit  against  another  cor- 
poration for  Infringement.  Defendant  denied  vnUdlty,  and  pleaded  prior 
use  and  anticipation,  but  before  trial  purchased  the  stock  of  complalu- 
-ant  and  toolc  an  assignment  of  the  pnteut.  A  person  who  had  owned 
one  share  of  stock  In  complainant  corporation,  and  who  was  at  the 
time  of  the  Institution  of  the  suit  employed  by  it  as  superintendent, 
aftw  the  sale  of  the  stock  obtained  a  patent  for  a  similar  arttcle,  and 
a  sew  corporation  was  formed  to  manafaeture  therennder.  in  which 
he  became  a  stockholder  and  officer.  The  assignee  of  the  earlier  patent 
commenced  a  suit  against  talm  and  the  new  corporation  for  infringe- 
ment eld  that  the  patent  never  having  been  adjudicated,  the  former 
suit  afforded  no  ground  warranting  the  Issuance  of  a  preliminary  In- 
junction against  either  defendant,  who  pleaded  substantially  the  same 
defenses  as  .were  set  up  therein,  since  such  suit  did  not  establish  a 
public  acquiescence  in  the  patent,  nor  create  an  estoppel  agalnsf  tlie  In- 
dividual defendant  who  was  not  a  party  to  the  record,  and  whose  po- 
sition in  the  two  suits,  even  if  considered  a  party  to  the  former  suit 
In  fact,  was  no  more  inconsistent  than  tliat  of  complainant 
i  Bute — Sorr  aoaisst  Corporation — Estoppel  oi»  Stockhoi.dkh. 

In  a  suit  for  infringement  of  a  patent  against  a  corporation  and  a 
person  who  Is  a  stockholder  and  officer  therein,  the  fact  that  the  latter, 
as  an  Individual,  may  be  precluded  from  denying  the  validity  of  the 
patent  cannot  afTect  the  rights  of  his  codefendant 

4  fiUIE — OROUXDS  POR  iNJUyCTIOS — UXPAIR  COMPF.TITIOK.  , 

The  fact  that  one  employed  by  the  owner  of  a  patent  in  manufactur- 
ing the  patented  article  subsequently  obtains  a  patent  for  a  similar 
article  which  he  claims  to  be  an  improvement  and  engages  In  the 
manufacture  and  eale  of  snch  article  under  his  own  patent  affords  no 
basis  for  an  taijunctlon  on  the  gronnd  of  uifalr  competition. 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Richard  S.  Culbreth  (Frederick  M.  Feldner.  on  the  brief),  for  ap- 
pellants. 
Arthur  Steuart,  for  appellee. 
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Before  SIMONTON.  Orcuit  Judge,  and  PURNELL  and  WAD- 
DILL,  District  Judges. 

PURNELL,  District  Judge.  The  appeal  is  from  a  decree,  of  the 
circuit  court  of  Maryland  in  a  patent  case,  granting  a  preliminary  in- 
junction restraining  appellants,  defendants  below,  until  the  further  or- 
der of  the  court,  from  infringing  the  patent  rights  to  which  the. ap- 
pellee, plaintiff  below,  claims  to  be  entitled  under  letters  patent  No. 
359,441,  issued  to  Edward  Goldman,  dated  March  13,  1887.  The  title 
of  appellee  to  the  letters  patent  is  set  out  in  the  verified  bill,*  supported 
by  the  affidavits  of  Gustav  Goldman,  president  of  the  appellee  com- 
pany, and  others.  Assuming  title  to  the  letters  patent  to  be  as  stated, 
it  is  as  follows :  From  Edward  Goldman,  patentee  by  assignment 
September  29,  1890,  to  the  Eureka  Coat  Pad  Company,  and  by  assign- 
ment from  the  Eureka  Coat  Pad  Company  March  16,  1901,  to  the 
Phoenix  Pad  Company,  appellee.  The  assignments  are  not  contro- 
verted or  questioned.  This  title  is  not  denied.  An  answer  under  oath 
was  waived  in  the  usual  form,  but  defendants  below,  appellants  here, 
verified  the  answer,  and  filed  therewith  affidavits  and  exhibits  consist- 
ing of  certified  coiaes  of  letters  patent  referred  to  in  the  answer.  Sev- 
eral issues  of  fact  are  raised  by  the  pleadings,  a  consideration  of  which 
at  this  time  would  tend  to  embarrass  the  trial  court  in  the  considera- 
tion of  the  case  on  the  final  hearing,  and  this  court,  should  the  case  be 
again  brought  here  by  appeal.  Loew  Filter  Co.  v.  German- American 
Filter  Co.,  47  C.  C.  A.  94,  107  Fed.  950.  The  cause  is  not  in  a  condi- 
tion to  be  beard  as  to  these  matters  now,  and  it  must  be  understood 
what  is  said  is  upon  the  record  as  now  before  the  court,  and  not  as 
to  the  merits  as  they  may  be  hereafter  presented. 

It  is  stated  in  the  brief  of  counsel  for  appellee  and  in  the  opinion  of 
the  court,  which  it  is  said  the  trial  judge  delivered  before  leaving  the 
bench,  that  the  validity  of  the  plaintiff's  patent  and  infringement  by 
defendants  are  not  denied.  This  statement  must  refer  to  something 
said  op  the  hearing,  of  which  this  court  knows  nothing.  An  examina- 
tion of  the  pleadings  discloses  the  fact  that  defendant  corporation,  in 
the  first  allegation  of  its  answer,  sets  out  in  full  the  answer  of  the 
Phoenix  Coat  Pad  Company  (to  which  it  alleges  the  Phoenix  Pad  Com- 
pany is  to  all  intents  and  purposes  successor)  in  1889  to  a  bill  filed 
by  tiie  Eureka  Pad  Company,  denying  the  (joldman  patent,  alleging^ 
two  prior  patents,  No.  41,073,  January  5,  1864,  to  Moses  A.  Thomp- 
son, and  No.  236,267.  January  4,  1881,  to  Daniel  T.  Smith,  and  thkt 
Edward  Goldman  was  not  the  inventor  of  the  coat  pad  described,  but 
the  same  was  used  many  years  before  by  parties  in  Cincinnati,  Balti- 
more, and  New  York,  naming  them.  The  paragraph  is  adopted  by 
defendants  as  part  of  their  answer.  Another  suit  (The  Eureka  Coat 
Pad  Company  v.  H.  M.  Marcus  &  Bro. ;  1890)  is  referred  to  as  involv- 
ii^  the  Goldman  letters  patent,  and  it  is  conceded  that  neither  of  these 
cases  came  to  a  final  hearing.  There  has  been  no  adjudication  as  to 
the  validity  of  said  letters  patent.  The  validity  of  the  Goldman  let- 
ters patent  is  therefore  denied  in  the  pleadings. 

The  infringement  of  plaintiff's  letters  patent  is  set  out  in  paragraph 
8  of  the  bill,  and  in  the  eighth  paragraph  of  the  defendants*  answer 
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arc  these  words :  "The  defendants  deny  the  allegations  of  paragraph 
8  of  the  bill."  In  the  following  two  paragraphs  of  the  answer  defend- 
ants admit  they  have  manufactured  coat  pads,  but  explain  at  some 
length  this  was  done  under  letters  patent  No.  673,33i»  issued  to  Louis 
Bouchat,  January  lo,  and  setting  out  the  difference  between  the 
coat  pad  tHus  manufactured  and  the  coat  pad  for  which  the  Goldman 
letters  patent  provide,  and  an  improvement  claimed  in  such  coat  pads 
so  manu^ctured  over  the  Goldman  patent.  The  validity  and  infringe- 
ment are  thus  denied,  and  clear-cut  issues  raised.  An  examination  of 
the  record  discloses  several  defenses  set  up, — no  patentable  subject 
of  invention,  prior  use,  no  adjudication,  no  infringement,  and  ability 
to  respond  in  damages.  This  is  allowable  by  statutory  provision.  29 
Stat.  c.  391;  Bates,  Fed.  Eq.  Proc.  331. 

The  ground  upon  which  a  preliminary  injunction  was  granted  is  thus 
set  out  in  the  opinion  of  the  court,  which  counsel  say  was  delivered 
by  the  trial  judge  before  he  left  the  bench : 

"This  Is  a  motion  for  a  preliminary  injunction  by  tbe  Phcenlx  Pad  Oom- 
pany  against  the  American  Coat  Pad  Company  and  Louis  Bouchat  for  the 
Infringement  of  letters  jmtent  No.  359,441.  There  has  been  no  adjudication 
of  the  patent,  but  the  motion  Is  based  upon  public  acqnlescence  and  estoppel 
against  tiie  defendants.  There  are  man;  drcamstauces  which  show  ac- 
qoiescence.  Tbe  patent  la  one  that  has  been  In  nse  now  since  1S8T,  and 
under  Its  protection  its  various  owners  hare  established  and  malutained  a 
business  that  has  been  acquiesced  In  by  the  competitors  of  the  owner  of 
the  patent  There  were  two  suits  on  the  patent  begun,  but  neither  was 
brought  to  a  final  hearing.  It  Is  safd  the  validity  of  the  patent  has  been 
denied  by  the  same  persona  who  are  now  asserting  It  They  have  been 
defendants  In  tbe  previous  suits;  bnt  I  take  It  that  those  were  the  formal 
defeostt;  that  the  real  defense  tn  tbe  Mai'cns  rase  and  the  case  lirought 
against  the  Phcenlx  Coat  Pad  Company  by  the  BurAa  Coat  Pad  Company 
was  noninfringement  Of  course,  counsel  advised  that  other  defenses 
should  be  made,  and  no  doubt  thought  tiiere  was  ground  for  them.  But 
that  was  the  answer  made  under  adrlce  of  counsel,  who  made  all  the  de- 
fenses that  could  rrasonably  be  made.  The  circumstances  of  these  cases 
tend  to  show  an  acquiescence,  tt  Is  true  there  has  been  no  adjudication, 
which  Is  required  in  many  cases,  but  that  which  appeals  most  strongly  to 
the  conscience  of  the  court  Is  the  circumstance  which  tended  to  show  that 
Lools  Bouchat,  one  of  the  defendants  here,  was  a  stockholder  of  tbe  Eureka 
Oompeny,  which  owned  this  patent;  and  I  understand  It  to  have  been  ad- 
mitted at  the  hearing  that  he  was  the  saperlntendeut  or  general  manager 
of  the  company  at  the  time  that  It  was  making  end  selling  coat  pads  under 
tills  patent  and  asserting  It  as  valid,  and  at  the  time  at  which  the  £}ureka 
Company  sued  the  Phoenix  Coat  Pad  Company,  charging  infringement  of 
It.  It  Is  shown  that  he  Is  the  principal  stockholder  and  manager  of  this 
new  company.  He  was  an  Important  officer  of  some  sort  In  the  Eureka 
Company,  which  brought  the  former  suit  It  was  settled  by  the  defendant 
company,  the  predecessors  of  the  present  complainant,  by  buying  all  the 
stock.  The  patent  was  a  valuable  asset,  and  Bouchat  received  four  times 
the  original  cost  of  the  par  value  of  ttie  stock  for  his  share  of  this  patent 
Now  that  be  sbonld  Immediately  start  up  a  competing  business  and  an  In- 
fringing business  (and  the  Infringement  is  not  denied),  I  think,  makes  out  a 
very  strong  case  of  estopp^  and  of  unfair  competition  In  business.  I  there- 
tme  grant  Uw  aroUcatton." 

From  the  order  granting  the  temporary  injunction  defendants  be- 
low appealed,  and  there  are  in  the  record  15  assignments  of  error. 
Many  of  these  it  would  not  now  be  proper  to  consider.  In  the  suits 
referred  to,  both  the  counsel,  the  plaintiff  below,  and  Bouchat,  defend- 


G32 


113  FEDSRAI.  REPORTER. 


ant  below,  it  seems,  occupied  reverse  positions  as  to  the  Goldman  let- 
ters patent  from  those  now  occupied  by  them.  The  suits  were  settled. 
Plow  is  not  disclosed.  There  was  no  adjudication  in  either;  hence 
these  suits  can  have  no  bearing  on  the  case  at  bar,  uriless  there  is 
something  in  the  pleadings  to  act  as  an  estoppel  or  acquiescence. 

The  defendant  corporation  was  created  in  1901.    It  was  not  a  party 
to  either  suit,' — was  not  in  existence.    Hence  it  cannot  be  estopped 
by  either  suit  or  the  pleadings  therein.    It  is  a  legal  entity.    Nor  could 
it  have  acquiesced  in  what  occurred  before  it  came  into  existence. 
The  other  defendant  below,  Bouchat,  owned  one  share  of  stock  in  the 
Eureka  Company,  and  it  is  said  it  was  adinitted  at  the  hearing  was 
the  superintendent  of  the  company  at  the  time  it  asserted  the  validity 
of  the  patent.    It  does  not  appear  what  his  duties  were  or  that  he 
had  any  control  of  the  corporate  entity.    He  was  not  a  party  of  record. 
A  mere  stockholder  is  not  bound  by  the  acts  of  a  corporate  body  or 
for  which  he  labors  as  an  employe.    Machine  Co.  v.  Woodward,  27 
C.  C.  A.  6g,  82  Fed.  97.    If  he  were  a  party,  then  counsel  and  the 
assignor  of  plaintiff  below  occupied  different  relations  to  the  patent 
from  those  which  they  now  occupy.   Those  now  asserting  its  validity 
then  denied  it,  and  vice  versa.   If  the  pleadings  in  those  suits;  in  which 
nothing  was  decided,  nothing  settled,  as  bearing  on  the  validity  of  the 
patent  or  the  present  controversy,  can  act  as  an  estoppel  on  the  one, 
they  are  equally  an  estoppel  on  the  other.    On  this  score  the  parties 
would  be  left  on  equal  footing,— like  the  soldiers  of  Franklin,  each 
dead  on  the  other's  spear.    Bouchat  was  not  a  party  to  either  suit. 
That  he  was  an  employe  and  stockholder  in  the  corporation  which 
asserted  the  validity  of  the  patent  cannot  act  as  an  estoppel  against 
him.    Suits  instituted,  but  not  decided,  can  have  no  more  effect  as  an 
estoppel  and  acquiescence  than  the  allegation  that  counsel  have  repre- 
sented different  parties  in  such  futile  litigation.    Neither  decides  prin- 
ciples, affects  facts,  nor  acts  as  an  estoppel.    Counsel  change  their 
views  upon  further  investigation  of  a  subject.    Others  may  do  the 
same.    Even  if  Bouchat  had  been  a  party,  formal  admissions  or  allega- 
tions in  pleadings  made  by  one  party  to  a  litigation  are  not  sufficient 
to  bind  him  in  another  suit  between  different  parties,  involvin|^  the 
same  subject-matter.    United  States  Gramophone  Co.  v.  National 
Gramophone  Co.  (C.  C.)  107  Fed.  129.    Bouchat  vna  not  even 
a  formal  party  to  the  suits  set  up  as  an  estoppel.   He  was  only  an 
employe  of  one  of  the  party  litigants,  an  owner  of  one  share  of  stock. 
He  sold  his  stock  and  lost  his  job.    In  the  case  above  cited,  the  facts 
were  very  similar  to  the  one  at  bar.    Complainant's  patents  were  un- 
adjudicated.    No  public  acquiescence  was  sufficiently  proven,  and  the 
motion  for  an  injunction  was  based  upon  admissions  made  by  the  de- 
fendant, under  oath,  as  to  the  validity  of  the  patents.   Circuit  Judg^e 
Gray  refused  a  preliminary  injunction.   Where  the  validity  of  the  pat- 
ent and  the  infringement  are  denied,  and  defendant  sets  up  valid  de- 
fenses, there  should  be  strong  proof  of  acquiescence  to  warrant  the 
issuing  of  an  injtmction.    Smith  v.  Britannia  Co.  (C.  C.)  92  Fed.  1003  ; 
Consolidated  Fastener  Co.  v.  American  Fastener  Co.  {C.  C.)  94  Fed. 
523.    That  plaintiff  below  alleged,  under  oath,  the  patent  had  been  in 
use  by  it  and  its  assignors  for  several  yearSf  is  not  sufficient  to  prove 
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public  acquiescence.  This  is  denied  under  oath;  it  is  an  issue  of  fact; 
to  decide  it,  there  must  be  proof.  Nor  is  it  sufficient  that  one  of  the 
defendants  below  knew  the  patent  had  been  used, — had  been  an  em- 
ploye of  a  company  using  it,  though  he  is  now  a  stockholder  in,  and 
an  officer  of,  the  other  defendant. 

That  other  defendant  has  rights.  If  Bouchat  had  permitted  a  decree 
pro  confesso  to  have  been  entered  against  him.  and  this  corporation, 
which  was  the  original  defendant,  had  answered,  and  had  set  up  an 
available  defense,  such  defense  would  inure  to  the  benefit  of  both  de- 
fendants. Frow  V.  De  La  Vega,  15  Wall.  552-554,  21  L.  Ed.  60; 
Andres  v.  Lee,  21  N.  C.  319;  Bates,  Fed.  Eq.  Proc  §  327,  and  au- 
thorities cited. 

But  the  trial  judge  seems  to  put  his  conclusion  on  another  ground, 
unnoticed  by  counsel  in  the  argument  or  brief, — unfair  competition 
in  trade.  What  is  above  said  applies  to  this  point  in  the  opinion. 
Defendants  seem  to  be  acting  in  good  faith,  and  allege  their  ability  to 
respond  in  damages,  which  is  not  questioned.  Louis  Bouchat  believes 
he  has  made  an  improvement  in  coat  pads  entitling  him  to  a  patent. 
He  has  obtained  letters  patent  therefor.  This  cost  something,  and  a 
company  has  been  organized  to  manufacture  coat  pads  under  these  let- 
ters patent.  Is  this  unfair  competition  in  trade?  If  so,  no  improve- 
ment in  a  patented  article  could  ever  be  made  by  one  versed  in  the 
art  Louis  Bouchat  had  worked  at  the  trade  of  making  coat  pads,  be- 
came familiar  with  the  art,  experienced  in  the  business,  and  knew  the 
demands  of  the  trade.  True,  this  was  when  he  was  a  stockholder, 
owner  of  one  share,  and  an  employe  of  a  corporation  using  the  Gold- 
man patent,  when  he  probably  saw  the  defects  in  the  coat  pads  manu- 
factured under  that  patent,  and  devised  what  he  conceived  to  be  an 
improvement  in  coat  pads  He  applied  for  and  obtained  letters  patent 
for  such  improvement.  Is  the  fact  he  was  such  stockhoider  and  em- 
ploye of  a  corporation  using  a  patent  to  deprive  him  of  the  benefit  of 
a  supposed  inventive  genius?  If  so,  no  one  would  probably  ever 
make  any  improvements  on  patented  articles.  The  purposes  of  the 
patent  laws  would  fail.  Persons  not  familiar  with  the  manufacture  of 
patented  articles  do  not  and  cannot  make  improvements.  It  must  be 
done  by  an  artisan.  This  is  reason,  and  ratio  legis  vitse  est  is  as  true 
now  as  when  first  written  in  Coke  on  Littleton.  To  entertain  a  suit 
for  infringement  of  a  patent,  the  plaintiff  must  not  only  allege,  but 
prove,  he  is  the  inventor  or  owner  of  the  patent,  and  that  it  has  been 
infringed.  Bates,  Fed.  Eq.  Proc.  §  331.  The  allegations  are  made; 
they  are  denied.   The  relief  depends  on  the  proof. 

It  seems  then  the  preliminary  injunction  was  improvidently  granted 
by  the  circuit  court,  the  defendants  below  being  able  to  respond  in 
<bmages,  there  being  no  threatened  irreparable  injury,  no  estoppel, 
no  sufficient  acquiescence,  and  no  unfair  competition  in  trade.  Defend- 
ants should  have  been  required  to  give  bond  for  an  accounting,  and 
the  temporary  injunction  refused. 

There  is  error.  Reversed 
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(Qrcult  Court  of  Appeals,  Eighth  Circuit   March  S,  1902.) 
No.  1,411. 

L  Hninto  Olaih— LooATOR  Abandons  Riqhts  bbtoitd  Zxwation. 

One  who  discovers  and  locates  a  lode  mining  claim  under  the  act  of 
1866  thereby  renounces  and  abandons  all  rights  and  privileges  to  follow 
his  lode  on  its  coarse  beyond  the  exterior  lines  of  his  patented  claim, 
when  be  locates  It  npon  tibe  surface  of  the  ground,  enters  It,  and  ae> 
cepts  a  patent  for  It  under  the  law. 

&  Same— Locator  Cakvot  Follow  Vbiet  brtosd  Hu  Boukdariei  txm  In 

ttTRIKB. 

The  act  of  July  26.  1866,  does  not  grant  to  the  patentee  of  a  lode 
mining  claim  the  rtgbt  to  follow  on  Its  strike  bis  vein,  with  Its  dips, 
angles,  and  rarlatlonSt  beyond  the  boundaries  of  bis  location.  It  permits 
him  to  follow  it  beyond  thoae  boundaries  w  Its  dip  or  descwdlng  eonraa 
only. 

I.  Patent — Town  Sitb — Exception  of  Mine. 

It  Is  mines  known  to  exist  at  the  time  a  town-site  patent  is  Issued,  and 
those  only,  that  are  excepted  from  its  grant  by  section  2392  of  tbe  Re- 
vised Statutes. 

4  Town  Bitb— Dbbd  or  Crrr  AnTaoRrriBa  Iicfbrvioub  to  Oolutbrai.  At^ 
taok. 

The  deed  of  tlie  city  authorities  authorized  to  convey  lots  In  a  town 
site  Is  presumptively  valid,  and  it  cannot  be  collaterally  assailed  in  an 
action  at  law  for  a  failure  of  the  authorities  to  require  the  preliminaries 
or  perform  the  requirements  antecedent  to  its  execution. 
IL  EsTOPPEi. — Advebbb  Claim  Cbbatbb  Nonb  against  Ejectubnt  Based  oil 
PBroii  Title. 

An  action  of  ejectment  based  upon  a  patent  issued  prior  to  the  initia- 
tion by  the  defendant  of  a  mining  claim  for  which  he  baa  applied  for  a 
patent  Is  not  inconslstoit  with  a  claim  adverse  to  fb&t  application,  under 
section  232tl  of  the  Revised  Statutes,  and  such  advane  claim  does  not 
«Bt/ap  the  plaintiff  from  maintaining  his  action. 
{Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

See  109  Fed.  100. 

This  is  an  action  of  ejectment  The  court  below  rendered  a  Judgment  for 
the  plaintUT  on  a  demurrer  to  the  answer  of  the  defendant  The  writ  of 
error  challenges  this  Jndgmoit  The  property  in  contrororsy  Is  an  taregolar 
tract  of  land  adjoining  the  Cook  lode  mining  claim  on  the  north,  and  It  h^n 
a  length  of  S:i7  feet  on  one  side  and  283  feet  on  the  other,  and  a  width  of 
2S  feet  OD  one  end  and  101  feet  on  the  other,  measured  upon  the  diagonal 
lines  which  form  Its  ends.  This  tract  of  land  was  patented  to  the  city  of 
Central  on  July  10,  1878,  as  a  part  of  Its  town  site,  was  subsequently  vested 
In  Its  successor,  the  city  of  Blackhawk,  and  that  city  on  September  9,  1897. 
conveyed  it  to  the  plaintiff,  John  C  Jenkins.  He  set  forth  this  chain  <a  title 
In  his  complaint  alleged  that  the  defendant  bad  wrongfully  entered  upou 
the  premises;  that  this  action  was  brought  in  support  of  an  adverse  clafzn 
filed  In  the  land  office  against  the  entry  of  this  land  by  the  defendant  William 
Lamed;  that  he  had  disbursed  (SO  for  plats,  abstracts,  and  copies  of  papus, 
and  $60  for  a  counsel  fee.  In  preparing  bis  adverse  claim;  and  he  demandecl 
Judf^ment  for  the  possession  of  the  premises,  $1,000  damages,  and  $80  ex- 
pended in  support  of  tlie  adverse  claim.  The  answer  of  the  defendant  ia 
voluminous,  but  so  far  as  It  relates  to  any  errors  assigned  In  the'  action  of 
the  court  below,  this  Is  the  state  of  facta  which  It  presents:  TtM  patent 
to  the  town  Bite  and  the  conveyance  undw  which  the  plalntIB  dalma  wero 
made  as  he  alleges.   On  October  8,  1870,  a  patent  waa  Isaued  to  the  Cook 
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lode,  wbldi  grants  a  terrttory  790  feet  In  length  by  50  feef  In  width,  adjoin- 
ing the  tract  here  In  dispute  on  the  Bonth.  The  Cook  vetn  for  the  distance 
of  about  120  feet  deflects  ou  Its  strike  from  the  north  side  ilne  of  the  Coob 
mining  claim  into  the  tract  of  land  here  In  controversy,  but  the  deflection 
of  the  apex  ftom  the  north  line  of  the  Cook  claim  does  not  exceed  7  or  8 
feet,  and  the  dip  of  tiie  vein  Is  at  all  points  slightly  to  the  soatti,  so  that 
where-  It  is  deflected  from  the  Cook  clafin  It  enters  it  on  its  dip  15  or  20  feet 
below  the  surface  of  the  ground.  Six  shafts  were  sunk,  which  exposed  this 
vein  wltliln  the  patented  territory  of  the  Cook  mining  claim,  and  there  was  a 
well-known  mine  thereon  before  the  patent  of  the  disputed  territory  to  tlie 
city  of  Central  was  issued.  This  disputed  territory  was  mineral  land  of 
great  value,  and  known  to  be  of  great  valne,  and  there  was  In  fact  a  mine 
of  gold-bearing  quartz,  whose  top  or  apex  was  partly  within  and  partly 
without  this  tract,  when  the  patent  to  the  city  of  Central  was  Issued.  In 
the  year  1871  the  patentee  of  tiie  Cook  lode  mining  claim  conveyed  it  to  the 
defendant.  On  June  7,  1697,  one  William  Rogers  dlscorered  a  vein  of  gold 
m  the  tract  of  laud  in  controversy,  located  a  mining  claim  thereon,  called 
the  "Cook  No.  2  Lode,"  applied  to  the  city  of  Blackhawk  to  be  allowed  to 
purchase  the  land  before  the  deed  therefor  was  Issued  to  the  plalntifir,  and 
on  July  14,  1897,  conveyed  this  mining  claim  to  the  defendant.  The  defend- 
ant thus  holds  a  deed  from  the  grantee  of  the  Cook  lode  mining  claim,  pat- 
ented In  1S70,  and  another  from  the  locator  of  the  Cook  No.  2  lode  mining 
claim,  which  was  located  In  June.  1807.  Ttie  court  below  held  that  the 
town-site  patent  and  the  deed  under  it  to  the  plaintiff  must  prevail  over  the 
title  which  the  defendant  pleaded,  and  tills  Is  the  ruling  which  is  challenged 
ss  eCTor. 

WUlard  Teller  and  Harper  M.  Orahood,  for  plaintiff  in  error. 
Jacob  FilUus  and  R.  S.  Morrison,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  title  of  the  defendant  in  error  Jenkins  consists  of  a  patent  to 
the  ci^  of  Central,  and  a  regular  conveyance  from  its  successor,  the 
city  of  Blackhawk,  to  himself.  On  its  face  this  title  is  regular  and 
sufficient.  Counsel  for  the  plaintiff  in  error  assail  it  on  the  grounds  (i) 
that  the  patent  to  the  city  of  Central  was  void  and  ineffectual  to  convey 
this  property,  because  it  was  reserved  from  conveyance  as  a  part  of  a 
town  site,  under  sections  23S6,  2392,  Rev.  St.;  and  (2)  because  the 
conveyance  from  the  dty  of  Blackhawk  was  made  to  Jenkins  while 
Rogers,  the  grantor  of  the  plaintiif  in  error,  was  in  possession  of  the 
prmierty,  and  entitled  to  the  deed  from  the  city. 

The  provisions  of  sections  2386  and  2392  relevant  to  this  issue  are 
that  "where  mineral  veins  are  possessed,  which  possession  is  recog- 
nized by  local  authority,  and  to  the  extent  so  possessed  and  recog- 
nized, the  title  to  town  lots  to  be  acquired  shall  be  subject  to  such 
recognized  possession  and  the  necessary  use  thereof,"  and  that  "no 
title  shall  be  acquired  under  the  foregoing  provisions  of  this  chapter 
to  any  mine  of  gold,  silver,  cinnabar  or  copper;  or  to  any  valid 
mining  claim  or  possession  held  under  existing  laws." 

Prior  to  the  issue  of  the  patent  to  the  town  site  the  grantor  of  the 
jdaintiff  in  error  had  located  his  claim  to  the  Cook  lode  upon  a  tract 
of  land  790  feet  long  and  50  feet  wide,  had  marked  the  exterior 
boundaries  of  this  claim,  had  entered  it  and  received  a  patent  for  it. 
These  acts  constituted  a  notice  to  the  government  and  to  the  public 
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that  he  was  the  owner  of  all  the  exclusive  rights  and  privileges  in  this 
tract  of  land,  and  in  the  lode  or  vein  therein^  granted  by  the  act  or 
July  26,  z866,  under  which  he  located  and  entered  the  land.  But  it 
was  also  a  notice,  and  a  legal  notice,  to  the  government  and  to  the 
public  that  he  renounced  and  abandoned  all  other  rights  and  privileges 
pertaining  to  the  discovery  of  his  lode  which  he  did  not  secure  by  his 
patent.  When  he  had  discovered  his  vein,  he  had  the  right  to  locate 
it,  in  conformity  with  the  local  laws,  customs,  and  rules  of  miners,  upon 
that  portion  of  this  vein  which  is  within  the  tract  conveyed  to  the  city 
of  Central.  Until  he  made  his  location  he  was  ^titled  to  follow  the 
course  of  the  vein.  He  chose  to  locate  his  claim  and  to  take  his  patent 
upon  a  tract  which  excluded  that  portion  of  the  lode  within  the  terri- 
tory now  in  dispute.  His  grantee  now  asks  to  renounce  this  location, 
and  the  limitations  of  the  law  and  of  the  patent  upon  which  it  is  based, 
and  to  follow  the  lode  wherever  it  leads,  as  the  discoverer  might  have 
done  before  he  located  and  marked  the  boundaries  of  his  claim.  The 
action  of  his  grantor  has  forever  estopped  him  from  pursuing  this 
course.  A  discoverer  of  a  vein  cannot  be  permitted  to  locate  his  claim, 
present  his  diagram,  and  obtain  a  grant  for  the  lode  and  the  land  he 
claims,  and  then  disregard  the  limitations  of  the  grant  and  follow  the 
lode  without  his  location  wherever  it  happens  to  lead.  One  who  dis- 
covers and  locates  a  lode  mining  claim  under  the  act  of  1866  thereby 
renounces  and  abandons  all  rights  and  privileges  to  follow  his  lode 
on  its  course  beyond  the  exterior  lines  of  his  patented  claim,  when  he 
locates  it  upon  the  surface  of  the  ground,  enters  it,  and  accepts  a 
patent  for  it  under  the  law.  Mining  Co.  v.  Old,  79  Fed.  598,  606,  25 
C.  C.  A.  116,  124,  49  U.  S.  App.  201,  213,  214;  Wolfley  v.  Mining  Co., 
4  Colo.  112,  116;  Mining  Co.  v.  Rogers,  8  Colo.  34,  38,  5  Pac.  6(5i. 

The  position  of  counsel  for  plaintiff  in  error,  that  because  the  act 
of  1866  permits  the  discoverer  of  a  lode  to  receive  a  patent  therefor, 
"granting  such  mine  together  with  the  right  to  follow  such  vein  or 
lode  with  its  dips,  angles  and  variations  to  any  depth  although  it  may- 
enter  the  land  adjoining,"  the  locator  has  the  right  to  follow  the 
lode  on  its  strike  beyond  the  boundaries  of  his  location,  is  not  tenable. 
It  is  only  in  its  descending  course  that  he  may  follow  its  dips,  angles, 
and  variations.  He  cannot  follow  these  dips,  angles,  and  variations 
"to  any  depth"  on  the  strike  of  the  vein,  or  on  ils  ascending  course. 
The  words  "to  any  depth,"  as  well  as  the  other  provisions  of  the 
statute  which  require  the  locator  to  file  a  diagram  of  the  tract  he 
claims,  and  permit  him  to  receive  a  patent  of  this  limited  area,  dem- 
onstrate the  ^ct  that  it  was  not  the  intention  of  congress  to  grant 
to  the  patentee  of  a  lode  mining  claim  under  the  act  of  1866  the 
right  to  follow  it  on  its  strike  beyond  the  boundaries  of  the  location  he 
selects  and  secures.  The  act  of  July  26,  1866,  does  not  grant  to  the 
patentee  of  a  lode  mining  claim  the  right  to  follow  his  vein  on  its  strike, 
with  its  dips,  angles  and  variations,  beyond  the  boundaries  of  his  loca- 
tion. It  permits  him  to  follow  it  beyond  those  boundaries  on  its  dip  or 
descending  course  only.  The  result  is  that  Lyman  Cook,  the  patentee 
of  the  Cook  lode,  derived  no  title  or  interest  in  the  land  here  in  dispute 
by  his  patent,  and  the  plaintiff  in  error  has  taken  none  through  Cook's 
deed. 
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.  It  is  insisted,  however,  that,  if  this  be  true,  the  patent  to  the  city  of 
Central  conveyed  no  tide  to  this  property,  because  it  was  reserved 
from  conveyance  by  the  patent  as  a  mine  by  the  sections  of  the  statute 
to  which  reference  has  been  made.  But  it  is  only  mines  of  gold, 
silver,  cinnabar,  or  copper  which  are  known  to  exist  at  the  time  of  the 
issue  of  the  town-^ite  patent  and  mining  claims  and  possessions  then 
lawfully  existing  that  are  reserved  from  patent  by  section  2392.  Davis 
V.  Wiebbold,  139  U.  S.  507,  518,  526,  527,  11  Sup.  Ct.  628,  35  L.  Ed. 
238;  Dower  v.  Richards,  151  U.  S.  658,  663, 14  Sup.  Ct.  452,  38  L.  Ed. 
305;  Smith  v.  Hill,  89  Cai.  122,  125,  26  Pac.  644;  Lindl.  Mines, 
§  p.  216.  There  is  no  ^legation  in  the  answer  in  this  case 
that  there  was  any  known  mine  upon  the  tract  here  in  dispute  at  the 
time  when  the  patent  to  the  city  of  Central  was  issued.  On  the  other 
hand,  the  fact  that  Lyman  Cook,  the  discoverer  of  the  Cook  lode,  re- 
nounced all  claim  to  this  property,  and  had  excluded  it  from  his  loca- 
tion and  patent,  before  the  grant  to  the  city  was  made,  and  the  fact 
that  there  was  no  mining  claim  or  possession  of  this  disputed  tract  in 
existence  at  the  time  the  town'-^te  patent  was  issued,  clearly  indicate 
that  no  mine  was  then  known  to  exist  upon  it.  The  argument  of 
counsel  that,  because  there  was  a  discovery  and  possession  of  the  Cook 
lode  at  places  within  the  limits  of  the  Cook  location,  that  lode  and 
mine  were  known  to  exist  outside  of  that  location  and  in  this  disputed 
territory,  is  not  persuasive.  Indeed,  the  diagram  of  his  location  which 
Cook  made,  and  the  patent  which  he  received,  conclusively  show  that 
Cook's  lode  and  mine  were  not  known  or  believed  to  pass  without  the 
north  line  of  the  tract  he  patented,  on  its  strike  into  this  land  which  he 
abandoned.  Nor  was  there  any  possession  of  this  mineral  vein  within 
the  tract  here  in  controversy  which  could  limit  the  grant  of  the  patent 
under  the  provisions  of  section  2386.  It  is  only  a  possession  of 
mineral  veins  recognized  by  local  authorities,  and  only  to  the  extent  so 
possessed  and  recognized,  that  the  title  to  town  lots  is  subject  to  under 
that  section.  And  the  answer,  the  location  and  patent  of  Cook,  con- 
dusively  show  that  the  extent  of  the  possession  of  this  vein  recognized 
by  local  authorities  and  by  Cook  himself  was  the  possession  of  it 
within  the  limits  of  his  patented  claim.  There  was  neither  possession, 
DOT  recognition  of  possession  of  it  without  those  limits.  There  was 
therefore  no  exception  or  limitation  of  the  grant  of  this  land  under  the 
patent  of  the  town  site  by  any  of  the  provisions  of  sections  2386  and 
239B. 

But  it  is  said  that  even  if  the  patent  conveyed  the  title  to  this  prop- 
erty to  the  city  of  Central  and  its  successor,  the  city  of  Blackhawk,  the 
conveyance  of  the  latter  to  the  defendant  in  error  was  void,  because 
the  property  was  not  appraised  and  sold  at  public  auction,  as  required 
by  sections  4339  and  4342  of  Mills'  Annotated  Statutes  of  Colorado, 
and  because  the  grantor  of  the  plaintiff  in  errory  William  Rogers,  who 
took  possession  on  June  7,  1897,  and  applied  for  a  deed  to  himself, 
was  entitled  to  the  conveyance  from  the  city  of  Blackhawk,  while  the 
defendant  in  error  had  no  right  to  it.  The  power  and  duty  of  the  city 
of  Blackhawk  to  dispose  of  this  land,  however,  are  not  governed  by 
the  sections  of  the  statute  to  which  reference  has  been  made,  which 
were  first  enacted  in  x88i.   They  were  controlled,  on  the  other  hand. 
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bv  a  special  act  of  the  legislature  of  the  state  of  Colorado,  approved 
February  i,  1876,  which  may  be  found  in  the  Laws  of  Colorado  for 
that  year,  at  page  175.  This  act  empowered  the  mayor  of  the  dty  of 
Central,  with  the  consent  of  its  council,  to  sell  any  unsold  lots  in  the 
town  site  at  private  sale,  under  certain  circumstances,  and  nowhere 
required  the  city  authorities  to  give  a  preference  in  the  purchase  to 
those  who  entered  upon  the  possession  of  the  property  subsequent  to 
the  issue  of  the  patent.  No  violation  or  disregara  of  the  terms  or 
limitations  of  the  trust  imposed  upon  the  city  is  therefore  disclosed  by 
the  pleadings,  and  the  deed  to  the  defendant  in  error  is  not  invalid. 

Moreover,  the  questions  whether  or  not  the  city  authorities  com- 
plied with  the  terms  of  the  statutes  prescribing  the  preliminaries,  and 
declaring  the  method  for  a  conveyance  of  the  lots  in  the  town  site,  and 
whether  or  not  on  that  account  its  deed  may  be  avoided,  cannot  be 
considered  in  this  action  of  ejectment.    Whether  the  deed  was  exe- 
cuted after  compliance  with  the  required  preliminaries,  and  in  strict 
accordance  with  the  requirements  of  the  statutes,  or  not,  it  conveyed 
the  legal  title  to  this  property  to  the  defendant  in  error.   The  statutes 
of  Cobrado  intrusted  to  the  authorities  of  the  city  the  power  to  hear 
and  determine  the  questions  whether  or  not  these  preuminaries  had 
been  performed  and  these  requirements  had  been  fulfilled,  and  author- 
ized them,  upon  that  determination,  to  make  the  conveyance.  The 
legal  presumption  is  that  they  discharged  these  duties  honestly  and 
in  accordance  with  the  provisions  of  the  law.   That  presumption 
might  undoubtedly  be  overcome  in  a  suit  in  equity  by  pleading  and 
proof  of  gross  mistake,  fraud,  or  error  in  law.    No  such  proceeding 
has  been  instituted.    No  suit  to  attack  or  avoid  this  deed  has  been 
brought.   This  is  an  action  at  law,  and  in  this  action  the  defendant  in 
error  had  a  right  to  rely  upon  his  conveyance.    It  cannot  be  collater- 
ally attacked  in  this  action  of  ejectment.    The  deed  of  the  city  au- 
thorities authorized  to  convey  lots  in  a  town  site  is  presumptively 
valid,  and  it  cannot  be  collaterally  assailed  in  an  action  at  law  for  a 
failure  of  the  authorities  to  require  the  preliminaries  or  perform  the 
requirements  antecedent  to  its  execution.    Chever  v.  Horner,  i  x  Colo. 
68,  71,  79,  17  Pac.  21,  7  Am.  St.  Rep.  202;  Smith  v.  Pipe,  3  Colo. 
187,  199;  Anderson  v.  Bartels,  7  Colo.  256,  263,  266,  267,  3  Pac.  225. 

Finally  it  is  contended  that  the  defendant  in  error  is  estopped  from 
claiming  that  he  is  the  owner  of  this  land  under  the  patent  of  the 
town  site,  and  that  it  was  not  subject  to  entry  as  a  mining  claim  on 
June  7,  1897,  because  he  has  pleaded  in  his  complaint  that  this  suit  is 
brought  in  support  of  an  adverse  claim  filed  in  the  land  office  against 
the  entry  of  this  land  for  patent  by  the  plaintiff  in  error  under  section 
2386  of  the  Revised  Statutes.    But  there  is  nothing  inconsistent  in, 
the  adverse  claim  of  Jenkins  and  this  action  of  ejectment.   The  stat- 
utes permit  any  one  to  file  an  adverse  claim  whenever  application  is 
made  to  enter  a  mining  claim  upon  the  public  lands  for  patent.  If  an. 
attempt  is  made  to  secure  a  patent  to  land  which  has  already  been 
conveyed  by  the  government,  the  land  department  has  no  jurisdic- 
tion to  consider  or  determine  the  questions  it  presents.    An  adverse 
claim  presented  to  that  department  which  discloses  the  fact  that  t)rxc 
adverse  claimant  holds  it  under  a  patent  already  issued  is  entirely  coc^— 
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sistent  widi  an  action  of  ejectment,  based  upon  that  patent,  to  turn  the 
trespassing  claimant  out  of  possession.  Not  only  this,  but  section 
2326  of  the  Revised  Statutes,  under  which  the  adverse  cUim  is  prose- 
cuted, requires  the  claimant  to  conunence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  the  question  of  the  right  of  pos- 
session, and  to  prosecute  the  same  with  reasonable  diligence  to  final 
judgment.  The  averments  of  the  complaint  base  the  claim  of  the 
defendant  in  error  upon  the  patent  of  the  town  site  issued  in  1876. 
That  pleading  contains  no  averment  or  intimation  of  any  concession 
or  claim  that  the  disputed  property  was  a  portion  of  the  public  do- 
main, and  subject  to  the  disposition  of  the  land  department,  after 
the  issue  of  the  patent  to  the  city  of  Central.  The  only  unwarranted 
averment  in  that  pleading  is  the  allegation  of  the  expenses  of  prepar- 
ing and  presenting  the  adverse  claim,  and  the  most  that  can  be  said 
of  this  is  that  it  is  immaterial.  No  relief  was  granted  on  account  of 
it,  and  there  is  nothing  in  the  pleadings,  the  proceedings,  or  the  judg- 
ment inconsistent  with  the  claim  and  recovery  of  possession  by  the 
defendant  in  error  upon  the  patent  of  tiie  town  site  in  1876.  An  action 
of  ejectment  based  upon  a  patent  issued  prior  to  the  initiation  by  the 
defendant  of  a  mining  claim  for  which  he  has  applied  for  a  patent  is 
not  inconsistent  with  a  claim  adverse  to  that  application,  under  section 
2326  of  the  Revised  Statutes,  and  such  adverse  claim  does  not  estop 
the  plaintiff  from  maintaining  his  action. 

The  result  is  that  the  patent  of  the  town  site  conveyed  the  title  to 
this  land  to  the  city  of  Central  and  its  successor,  the  city  of  Black- 
hawk,  and  the  conveyance  of  the  latter  vested  it  in  the  defendant  in 
error.  The  deed  of  Lyman  Cook  conveyed  no  title  or  interest  in  this 
property,  because  he  had  none.  The  attempt  of  William  Rogers  to 
initiate  a  mining  claim  upon  it  in  1897  was  futile,  because  all  right, 
title,  and  interest  in  it  had  passed  out  of  the  government  in  1876. 
His  conveyance  to  the  plaintiff  in  error,  thereK>re,  was  ineffectual, 
and  the  judgment  below  must  be  affirmed.   It  is  so  ordered. 


SHUING  V.  ICcOLADOHRT.  Warden  of  V.  8.  P^tntlary.  Ft  Leavenwortti. 

Kan, 

(Oirciilt  Oonrt  ot  Appeals,  Blgbth  Circuit   Tebruary  10.  1902^ 
Na  1,658.) 

1.  Ooobt-Habtui.— Rboclab  Ofticbrs  Incohfrtbht  to  Tbt  Tolontbbrs. 

Officers  of  the  re^lar  army  are  Incompetent  under  the  seventT'* 
sereDth  article  of  war,  to  try  the  o£BcerB  or  soldiers  of  the  volunteer 
forces  raised  nnder  the  acts  of  April  22,  1B88,  and  March  2.  1890  (80 
Btat  361.  c.  187;  Id.  977,  c.  862). 

%  Wbit  or  Habeas  Corpus— Function. 

The  writ  of  habeas  corpna  Is  not  avallaUte  to  review  on  erroneous 
foAgmmt  ot  a  court  having  Jurisdiction.  But  it  Is  effective  to  challenge 
a  Judgment  rendered  by  a  court  without  Jurisdiction,  and  to  rdleve  the 
defendant  from  Its  effect 

C  CoCBT-MaRTIAL— JURISDICTIOjr— InDIRPENSABLE  CONDITrONS. 

A  eoort-martlal  is  a  court  of  inferior  and  limited  Jurisdiction.  Proof 
0)  that  It  wu  convened  by  an  oflicor  euipowcrod  by  the  statutes  to  call 
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It;  (2)  that  tbe  officers  whom  he  connnanded  to  sit  upon  It  were  of  those 
whom  he  was  authorized  to  detail  for  that  purpose;  (3)  that  the  court 
thus  coustltuted  yaa  vested  with  power  to  try  the  person  and  the  offense 
■  charged;  and  (4)  that  Its  sentence  was  In  conformity  to  the  statutes,— 
is  indispensable  to  ItB  jurisdiction  and  to  the  validly  of  Its  Judgmeat 
or  sentence. 

4.  Same— JuDoMBHT  aoadist  a  Voluntebb  bt  a  Oodbt-Mabtial  or  Rkoolab 
Officers  without  Jurisdiotioh  and  Void. 

No  officer  iB  authorized,  but  erery  officer  1b  forbidden,  to  constitute  of 
officers  of  the  regular  army  a  court-martial  to  try  a  Tolunteer,  and  tiie 
judgment  of  such  a  court-martial  against  a  Tolunteer  Is  without  jnrla- 
dlctiou  and  void. 

4,  CoNSTRucrroB  of  Statotes— Opinionb  of  Officers  op  Other  Depabtubnts. 
The  opiniouB  of  officers  of  other  departments  of  the  government  rela- 
tive to  the  construction  and  effect  of  statutes  intrusted  to  them  to  en- 
force deserve  serloiw  consideration,  and  may  well  lead  the  way  to  de- 
cisions where  the  statutes  are  ambiguous  and  their  meaning  doubtfuL 
Bat  it  Is  a  dnty  of  the  courts,  which  they  may  not  renounce,  to  Interpret 
leglslatlou  by  their  own  judgments;  and  where  the  words  of  a  statute 
are  clear,  and  its  meaning  plain,  these  must  prevail,  uotwlthstandlng 
the  opposing  opinions  of  officers  of  other  departments  of  the  goTemment. 

<8yllabu8  by  the  Oourt) 

Appeal  irom  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  la  an  appeal  from  an  order  of  the  circuit  court  which  dented  the  pe- 
tition of  Peter  O.  Deming  for  a  writ  of  habeas  corpus  upon  this  state  of 
facts:  Deming  was,  on  March  29,  1900,  a  captain  In  the  subsistence  depart* 
raent  in  the  volunteer  army  of  the  United  States.  On  that  day  William  R. 
Shafter,  a  major  genera!  of  the  volunteer  army,  and  a  retired  brlgadlw  gen- 
eral of  the  regular  army  of  the  United  States,  ordered  that  a  general  court- 
martial,  composed  entirely  of  officers  of  the  regular  army,  should  convene 
"for  the  trial  of  Captain  Peter  C.  Deming,  assistant  commissary  of  sulv 
slstence,  V.  S.  volunteers."  The  court  thus  called  sat  tried  the  appellant 
upon  some  charge,  and  sentenced  blm  to  dismissal  from  the  service  of  the 
United  States,  and  to  conflnement  In  the  penitentiary  for  three  years,  and 
this  sentence  was  approved  by  the  secretaiy  of  war,  and  confirmed  by  the 
president  of  the  United  States.  Deming  Is  confined  In  the  penitentiary  at 
Leavenworth,  Kan.,  under  a  mittimus  based  on  this  judgment  He  avers 
that  the  sentence  upon  him  Is  void,  and  that  he  Is  illegally  deprived  of  his 
liberty,  because  Gen.  Shafter,  a  retired  officer  of  the  regular  army,  had  no 
authority  to  convene  the  court  and  because  the  court-murtlal  which  con- 
demned him  was  not  regularly  constituted  or  organized,  In  that  It  was  com- 
posed entirely  of  officers  of  the  regular  army,  who  were  expressly  prohibited 
to  hear  or  determine  any  charge  agalost  him.  au  officer  of  the  volunteer  army, 
under  the  seventy-seventh  article  of  war  (Sev.  St.  {  1342),  which  reads:  "Of- 
ficers of  the  regular  army  shall  not  be  competent  to  sit  on  courts-martial  to 
try  the  officers  and  soldiers  of  other  forces  except  as  provided  In  article 
seventy-eight" 

John  H.  Atwood  (William  W.  Hooper,  on  the  brief),  for  appellant. 
E.  H.  Crowder  and  Edward  A.  Rozier  (George  C.  Hitchcock,  on 
the  brief),  for  appellee. 

Before  CALDWELL.  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  petitioner,  Deming,  was  an  officer  of  the  volunteer  force  raised 
under  the  act  of  congress  of  March  2,  1899  (30  Stat.  977,  c.  352).  He 
was  tried  and  convicted  by  a  court-inartial  composed  of  officers  of  th^ 
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regtdar  may.  The  sevens-seventh  article  of  war  declares  that  officers 
oi  the  regular  army  are  not  competent  to  sit  on  courts-martial  to 
trf  the  officers  and  soldiers  of  other  forces.  The  crucial  Question  in 
tlus  case  is,  was  this  volunteer  army  the  same  army  as '  the  regular 
army,  or  was  it  a  different  and  supplemental  army  ?   Was  this  volun- 
teer force  raised  under  the  act  of  1899  the  same  force  as  the  re^lar 
army,  or  was  it  one  of  the  "other  forces"  of  the  UnUed  States  within 
the  intent  and  meaning  of  article  77?   On  a  cursory  reading  of  the 
artide  the  question  does  not  seem  to  be  difficult,  nor  the  true  answer 
to  it  doubtmL   And,  were  it  not  for  the  earnest  and  forceful  presenta- 
tion of  their  view  by  the  learned  counsel  for  the  government,  and  for 
the  fact  that  the  general  commanding  the  army  under  the  advice  of  the 
judge  advocate  general  has  held  that  under  the  act  of  April  22,  1808 
{30  Sut.  361,  c  187),  and  of  March  2,  1899  (30  Stat.  977,  c.  352),  the 
volmiteer  force  is  the  same  force  as  the  regular  army,  and  that  the 
officers  of  the  latter  may  lawfully  try  the  officers  of  the  former  (Circu- 
lar 21,  H.  Q.  A.,  June  30,  1898),  that  contention  might  not  seem  force- 
ful.   But  the  opinions  of  the  officers  of  the  executive  department  of  a 
government  rehttive  to  the  construction  of  a  statute  whose  execution 
has  been  intrusted  to  them  justly  command  and  should  receive  the 
careful  consideration  of  the  courts,  and  in  doubtful  cases  they  should 
be  permitted  to  lead  the  way  to  their  decisions.  Their  ofunions  ought 
not  to  be  overruled  or  disregarded  unless  upon  a  deliberate  and  careful 
review  of  the  decisions  which  they  render  it  clearly  appears  that  they 
are  tainted  with  error.    On  the  other  hand,  the  decisions  of  these 
officers  are  not  controlling  or  conclusive  upon  the  courts.    It  is  the 
function  and  duty  of  the  judicial  department  of  the  government  to  con- 
strue its  statutes  and  to  declare  their  meaning.   That  duty  the  courts 
may  not  renounce  or  abandon  to  others,  and  in  its  discharge  they  must 
exercise  their  own  independent  judgments,  guided  only  by  the  estab- 
lished principles  of  the  law  and  the  recognized  canons  01  interpretation. 
While  the  opinions  of  the  officers  of  the  executive  department  of  the 
govQument  may  be  permitted  to  lead  the  way  to  the  proper  construc- 
tion of  ambiguous  statutes  intrusted  to  them  to  enforce,  yet  where  the 
words  of  the  acts  are  plain,  and  their  meaning  is  clear,  these  must 
prevail.    Hartman  v.  Warren,  76  Fed.  157,  162,  22  C.  C.  A.  30,  36, 
40  U.  S.  App.  245,  254;  Webster  v.  Luther,  163  U.  S.  331,  342,  16 
Sup.  Ct.  963,  41  L.  Ed.  179;  U.  S.  V.  Tanner.  147  U.  S.  661,  663,  13 
Snp.  Ct.  436,  37  L.  Ed.  321 ;  Merritt  v.  Cameron,  137  U,  S.  542,  11 
Sap.  Ct.  174, 34  L.  Ed.  772 ;  U.  S.  v.  Graham,  no  U.  S.  219, 3  Sup.  Ct. 
582,  28     Ed.  126;  Swift.  C.  &  B.  Mfg.  Co.  v.  U.  S.,  105  U.  S.  691, 
26  L.  Ed.  1 108. 

Guided  by  these  familiar  and  indisputable  rules  of  law,  the  question 
whether  the  volunteer  force  raised  under  the  act  of  1899  was  the 
same  force  as  the  regular  army,  or  one  of  the  "other  forces"  of  the 
United  States,  within  the  meaning  of  article  77,  will  be  considered. 
That  article  reads: 

"Officen  of  the  regular  army  shall  not  be  competent  to  sit  on  conrts-martlal 
to  trr  tte  oacan  or  soldlem  of  other  forces  ezc^t  «•  provided  In  article  78." 

The  exception  in  article  78  relates  to  the  officers  of  the  marine  corps, 
and  does  not  withdraw  the  appellant  or  the  officers  who  tried  him 
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from  the  prohibition  of  th*  general  rule  announced  in  article  77.  The 
provisions  of  the  act  of  March  2,  1899,  pertinent  to  the  issue  under 
consideration  are  these: 

"Tbat  from  and  after  the  date  of  Uu  approval  of  this  act  the  army  of  the 
United  States  shall  consist  of  *  *  *  ten  reglmeots  of  cavalry,  aeTen  regi- 
ments of  artillery,  twenty-llTe  reglmenta  of  Infantry,"  and  appropriate  offl- 
cere,  departments  and  corps.  80  Stat  877,  c.  852, 1 1. 

'That  to  meet  the  i»resent  eodgraelee  of  the  military  serrice,  the  presld^t 
Is  hereby  authorized  to  maintain  the  regular  army  at  a  strength  of  not  ex- 
ceeding Blxty-flve  thousand  enlisted  men  to  be  distributed  amongst  the 
various  branches  of  the  service,  including  the  signal  corps,  according  to  the 
needs  of  eedi,  and  raise  a  force  of  not  more  than  tlilrty*flve  fliousand  volnn- 
teers  to  be  recruited  as  he  may  determine  from  tlie  country  at  large,  or  from 
the  localltleB  where  their  services  are  needed,  without  restriction  as  to  cltl- 
senshlp  or  educational  qnaltflcatlons,  and  to  organize  the  same  Into  no  more 
tiian  twenty-seven  regiments  organized  as  are  Infantry  regiments  of  war 
strength  In  the  regular  army  and  three  regiments  to  be  composed  of  va&i 
of  spedal  qnaUflcations  in  horsemanship  and  marksmanship  to  be  organized 
as  cavali7  for  service  mounted  or  dismounted,  •  *  •  provided,  further, 
tbat  such  Increased  regular  and  volunteer  force  ahall  continue  bi  service  only 
during  the  necessity  therefor  and  not  later  tbtat  Jvly  lat  1901.  All  otOst- 
mmtM  fffir  fh%  volunteer  force  herein  avtbuteed  sball  be  for  the  tenq  of  two 
years  and  four  months  unless  sooner  discharged,"  80  Stat.  877, 1 12. 

That  the  president  shall  have  power  to  continue  in  service  or  to 
appoint  by  and  with  the  advice  and  consent  of  the  senate  certain 
brigadier  generals  of  volunteers  and  major  generals  of  volanfxers; 
"provided,  that  regular  army  officers  continued  or  appointed  as  gen- 
eral officers  or  as  field  or  staff  officers  of  volunteers  under  the  provi- 
sions of  this  act  shaU  not  vacate  their  regular  army  commissions." 


That  the  president  is  authorized  to  appoint,  with  the  advice  and 
consent  of  the  senate,  officers  of  the  volunteer  staff,  including  12  as- 
sistant commissaries  of  subsistence  with  the  rank  of  captain.   30  Stat. 


That  the  officers  and  enlisted  men  of  the  volunteer  army  shaU  be 
mustered  oyt  of  the  military  service  of  the  United  States  and*  dis- 
charged as  proinded  in  the  act  of  April  22,  1S98,  provided  that  en- 
listed men  ch  volunteers  who  desire  to  remain  in  the  military  service 
may  be  transferred  to  and  enlisted  in  the  regular  army.    30  Stat.  977, 

§  15- 

It  will  not  be  unprofitable  to  briefly  call  to  mind  the  course  of  the 
legislation,  decision,  and  practice  of  the  nation  relative  to  the  matter 
in  hand  prior  to  1899  before  entering  upon  the  discussion  of  the  ques- 
tion which  that  act  and  the  seventy-seventh  article  of  war  present. 
The  American  articles  of  war  of  1776  provided  that  "the  officers  and 
soldiers  of  any  troops,  whether  minute  men,  militia,  or  othen/'  should, 
when  joined  with  the  regular  forces,  be  subject  to  be  tried  by  courts- 
martial  in  like  manner  with  the  officers  and  soldiers  in  the  regular 
forces,  "save  only  that  such  courts-martial  shall  be  composed  entirely 
of  militia  officers  of  the  same  provincial  corps  with  the  offender.** 
Davis ,  Military  Law,  p.  617.  Section  6  of  the  act  of  May  2,  1792. 
reads  in  this  way:  "And  be  it  further  enacted,  that  courts-martial 
for  the  trial  of  militia  shall  be  composed  of  militia  officers  only."  i 
Stat.  264,  c  28.  This  provision  was  re-enacted  in  the  act  of  Febru- 


Digitized  by 


DftlCnra  K*OLAOGBBr. 


643 


ary  aS,  1795  (i  Stat.  434,  c       in  the  act  of  April  x8,  1814  (3  Stat. 
i%4,  c.  82),  and  in  the  act  of  July  29,  1861  (z2  Stat.  282,  c.  25*  §  5). 
vrom  these  acts  it  will  be  seen  how  uniformly  the  legislation  and 
practice  of  the  nation  excluded  the  officers  of  the  reeular  army  from 
courts-martial  to  try  the  officers  and  soldiers  of  the  militia.  Not 
only  this,  but  the  act  of  April  zo,  x8o6>  which  established  the  rules 
for  the  govenmirat  of  the  armies  of  the  United  States,  contained  this 
article:   "Art.  97.  The  officers  and  soldiers  of  any  troops,  whether 
militia  or  others,  being  mustered  and  in  the  pay  of  the^  United  States, 
shall,  at  all  times  and  in  all  places,  when  joined,  or  acting  in  conjunc- 
tion with  the  regular  forces  of  the  United  States,  be  governed  by 
these  rules  and  articles  of  war  and  shall  be  subject  to  be  tried  by 
courts  martial  in  like  manner  with  the  officers  and  soldiers  of  the 
regular  forces,  save  only  that  such  courts  martial  shall  be  composed 
entirely  of  militia  officers  only."   2  Stat.  371.   The  fact  will  not  be 
overlooked  that  under  this  article  the  officers  of  the  regular  forces 
were  disqualified  from  trying  the  officers  and  soldiers  of  troops  joined 
or  acting  in  conjunction  with  the  regular  army,  whether  such  troops 
were  mUitia,  volunteers,  or  others.   This  enactment  remained  un- 
changed until  in  1874  the  present  article  77  took  its  place.   Rev.  St. 
P-  337;  18  Stat  113,  c  333.   During  all  this  time  the  nation  main- 
tained a  regular  army,  and  from  time  to  time  the  president  was  em- 
powered by  congress  to  raise  volunteer  forces  to  augment  the  strength 
of  the  regular  force.    Congress  provided  for  the  enUstment  of  volun- 
teers in  1812  for  the  war  with  Great  Britain  (2  Stat.  676,  c.  21),  in 
1836  for  the  Seminole  war  (5  Stat.  32,  c  80),  in  1839  to  protect  the 
Maine  boundary  (5  Stat.  355,  c.  89),  in  1846  for  the  war  with  Mexico 
(9  Stat.  9,  c  16),  and  in  x86z  for  the  war  of  the  Rebellion  (12  Stat. 
268,  c.  9 ;  Id.  274,  c.  17).    No  opinion  of  any  court,  or  of  any  officer 
of  the  war  department,  rendered  prior  to  June  27,  1898,  to  the  effect 
that  any  of  tuse  volunteer  forces  was  the  same  force  as  the  regular 
army,  or  to  the  effect  that  the  officers  of  the  latter  were  compe- 
tent to  sit  on  courts-martial  to  try  the  officers  of  the  former,  either 
under  the  old  article  97  or  the  present  article  77,  has  been  called  to 
our  attention.   On  November  19,  1863,  Judge  Advocate  General  Holt 
declared  that  "the  words  'militia  officers,*  as  employed  in  the 
ninety-seventh  article  of  war,  have  been  interpreted  since  the  com- 
mencement of  the  Rebellion  as  synonymous,  so  far  as  the  organiza- 
tion of  courts-martial  is  concerned,  with  'volunteer  officers.'  This 
construction  undoubtedly  accords  vrith  the  sjHrit  of  the  article,  and 
m  its  practical  enforcement  the  object  of  the  rule  is  accomplished." 
In  the  practice  of  the  department  the  officers  of  the  regular  army  were 
not  permitted  to  sit  on  courts-martial  to  try  the  officers  or  soldiers 
of  the  volunteer  force.   G.  O.  53,  Dept.  East,  1864;  G.  O.  16,  Dept. 
Missouri,  1864;  C  C.  M.  O.  11,  13,  16,  Dept.  Kentucky,  1865. 
The  unanimous  opinion  of  the  writers  upon  military  law  was  that 
the  volunteer  army  was  one  of  the  "other  forces"  than  the  regular 
army,  and  that  the  officers  ,  of  the  latter  were  prohibited  from  sitting 
on  courts-martial  to  try  the  ofiicers  or  soldiers  of  the  former.  Benet, 
Military  Law  (Ed.  1866)  p.  25 ;  Winthrop,  Abridgment  of  Military 
Law,  39;  Winthrop,  Military  Law  and  Precedents  (2d  Ed.)  92;  Da- 
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vid.  Military  Law,  pp.  27, 496.  the  dedsions  of  the  courts  tsad  reco^ 
nized  the  two  forces  as  different, — the  one  as  temporary,  called  forth 
by  the  exigency  of  the  time,  to  serve  during  war  or  its  imminence, 
and  then  to  be  dissolved  into  its  original  elements;  the  other  as 
permanent  and  perpetual,  to  \}e  maintained  in  peace  and  in  war.  U. 
S.  V.  Sweeny,  157  U.  S.  281.  15  Sup.  Ct  608,  39  L.  Ed,  70a;  U.  S. 
V.  Merrill,  9  Wall.  614,  19  L.  Ed.  664;  Kerr  v.  Jones.  19  Ind.  351 ; 
Wantlan  v.  White,  Id.  470.  The  laws  and  the  long-conwiued  prac- 
tice of  a  people  evidence  its  public  policy.  Vidal  v.  (^rard's  Ex'rs, 
2  How.  127,  197,  II  L.  Ed.  205;  U.  S.  v.  Association,  58  Fed.  58, 
69,  7  C.  C.  A.  15,  73,  19  U.  S.  App.  36,  54,  24  L.  R.  A.  73.  The  uni- 
form course  of  legislation,  decision,  and  practice  upon  the  subject  un- 
der consideration  for  more  than  a  century  establish  the  fact  that  it 
had  become  the  public  policy  of  the  United  States  to  prohibit  the 
trial  of  the  ofiBcers  and  soldiers  of  the  volunteer  force  and  of  the 
militia  by  the  officers  of  the  regular  army. 

Nor  is  the  reason  for  this  legislation  and  action  far  to  seek  or  diffi- 
cult to  discern.  It  was  not,  as  suggested  by  counsel  for  the  govern- 
ment, that  the  volunteers  and  militia  were  citizens  of  the  states,  and 
that  their  officers  were  generally  commissioned  by  the  governors.  It 
lies  deeper,  and  is  more  fundamental  and  potential.  It  is  grotinded 
in  that  cardinal  principle  of  Anglo-Saxon  jurisprudence  that  no  man 
shall  be  tried  or  condemned  save  by  the  hearing  and  judgment  of  his 
peers;  in  that  principle  which  inspired  the  rule  that  deprives  ind§^ 
of  the  power  to  try  persons  accused  of  heinous  crimes  in  civil  life,  and 
remits  their  trial  to  the  forum  of  their  peers,  the  jury.  The  officers 
of  the  regular  army  are  generally  taught  in  their  youth  the  laws  that 
govern  the  regular  force,  that  high  regard  for  truth  and  honor  and 
that  prompt  and  exact  obedience  to  orders  which  condition  its  high 
efficient.  The  officers  of  the  volunteers  spend  their  earlier  days 
without  knowledge  of  military  law,  preparing  for  agricultural,  mechan- 
ical, mercantile,  or  professional  pursuits,  unaccustomed  to  mititary 
disdpline,  and  exempt  from  the  controlling  commands  of  stq»eriors. 
The  officers  of  the  regular  army  make  the  discipline  of  that  army, 
the  preparation  for  war,  and  war  itself  the  work  of  their  lives.  Their 
hopes  and  their  aspirations  are  to  excel  in  this,  their  chosen  profes- 
sion, and  upon  it  they  rely  for  their  livelihood.  The  officers  of  the 
volunteers  look  to  chril  pursuits  for  their  ultimate  success  and  sus- 
tenance. They  leave  these  pursuits  for  a  few  short  months  at  the 
call  of  their  country  to  subdue  a  rebellion  against  or  to  defeat  an 
enemy  of  their  nation.  They  seek  not  ao  much  to  disdpline  the  army 
they  join,  and  to  prepare  it  for  war,  as  to  speedily  conchide  thit  war, 
restore  peace,  and  return  to  their  chosen  pursuits.  Thdr  hopes  and 
aspirations  center,  not  in  their  temporary  occupation,  but  in  ^e  pur- 
suits they  have  left,  and  to  which  they  are  soon  to  return.  More  than 
all  this,  the  officers  of  the  regular  army  know  the  unwritten  code  of 
military  thought  and  action,  and  the  habit  of  the  trained  soldier's  Ufe, 
and  know  them  so  well  that  their  practice  is  involuntary,  while  a  neg'- 
lect  of  them  seems  inexcusable.  The  officers  of  the  volunteer  force 
come  to  the  army  in  ignorance  of  this  code  and  custom.  They  have 
thort  time  to  learn  or  to  practice  them.  Their  invariable  practice  does 
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not  always  seem  to  them  essential  to  the  defeat  of  the  enemy  and  a 
speedy  peace,  and  the  heinousness  of  a  disregard  of  .  some  of  their  re- 
quirements does  not  alwa^  impress  them.  So  it  is  that  the  thoughts, 
actions,  habits,  and  ambitions  of  the  officers  of  the  fegular  army  differ' 
widely  from  those  of  the  volunteers.  Many  things  in  the  life  of  the 
soldier  seem  vital  to  the  former  that  have  small  importance  in  the  eyes 
of  the  latter.  Many  military  offenses  seem  heinous  to  the  former  that 
appear  venal  to  the  latter.  Congressmen  have  not  been  ignorant  of 
these  facts.  They  have  associated  with,  known,  and  honored  the 
officers  of  the  regular  army.  They  have  known  their  pride  in  their 
profession,  in  the  efficiency  of  the  regular  force,  and  the  abhorrence 
with  which  they  have  looked  upon  any  breach  of  other  the  moral  or 
the  military  kiw.  They  have  known  the  volunteers.  These  have 
been  their  constituents  and  their  friends.  Many  of  the  members  of 
congress  have  been  volunteers  themselves.  In  the  light  of  these  facts, 
and  with  this  knowledge,  they  have  thought  that  the  officers  and  sol- 
diers of  the  volunteer  force  ought  not  to  be  tried  by  the  officers  of  the 
regular  army ;  and  they  have  made  and  maintained  for  more  than  a 
century  the  legislation  which  has  been  quoted  to  carry  that  thought 
into  effect. 

This,  then,  was  the  situation  when  the  act  of  April  22,  1898,  under 
which  a  judge  advocate  general  first  held  that  officers  of  the  regular 
army  could  lawfully  sit  on  courts-martial  to  try  the  officers  and  sol- 
diers of  the  volunteer  force,  was  passed.  The  acts  of  congress  had 
prohibited  for  nearly  a  centiu*y,  and  still  expressly  forbade  it.  The 
decisions 'and  the  practice  of  the  officers  of  the  war  department  inter- 
dicted it.  The  established  policy  of  the  nation  inhibited  it.  In  the 
l^ht  of  this  legislation,  decision,  and  policy  the  acts  of  1898  and  1899 
must  be  read  and  construed.  What  was  there  in  these  acts  to  repeal 
the  statutory  inhibition  and  reverse  the  public  policy  of  a  century? 
The  dedsions,  the  policy,  and  the  practice  rested  on  the  acts  of  con- 
gress, and  certainly  notmng  less  thsm  an  express  repeal  by  that  body  of 
the  plain  inhibition  of  article  77,  or  such  legislation  as  clearly  shorn 
the  undoubted  intention  of  congress  to  strike  it  down,  ought  to  be  per- 
mitted to  withdraw  it,  and  to  reverse  the  policy  and  pnu^ice  of  10 
many  years. 

The  first  argument  in  support  of  the  contention  of  the  government 
that  the  acts  of  1898  and  1899  have  had  this  radical  effect  is  that, 
wh3e  the  volumeer  army  was  one  of  the  "other  forces"  than  the  regu- 
lar aimy  under  article  77,  prior  to  the  act  of  18^,  that  act  made  it  the 
same  force  as  the  regular  army,  because  it  provides  that  the  organized 
and  active  land  forces  of  the  United  States  shall  consist  of  the  army 
of  the  United  States  and  of  the  militia  of  the  several  states  when  called 
into  the  service  of  the  nation ;  that  the  regular  army  is  the  permanent 
mOitary  establishment,  which  is  maintained  in  peace  and  war,  and  that 
the  -rolnnteer  army  is  maintained  only  during  the  existence  of  war,  or 
while  war  is  imminent,  and  is  raised  and  organized  only  after  congress 
authorizes  the  presidem  so  to  do.  30  Stat.  361,  c  187,  §§  a-4.  They 
boast  that  this  enactment  declares  that  there  were  but  two  forces  m 
tiie  United  States, — the  armv  and  the  milttia, — and  tint,  as  the  reguhr 
army  waa  one  part  of  the  former  force  and  the  volunteer  army  waa 
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another  part  of  the  same  force,  the  latter  arm^r  could  not,  after  this 
enactment,  be  one  of  the  "other  forces"  than  the  regular  army,  under 
article  77.  There  are  several  reasons  why  this  argument  fails  to  con- 
vince. In  the  first  place,  there  is  no  repeal,  modification,  or  reference 
to  the  provisions  of  artide  77  in  this  act  or  in  the  act  of  There 
is  notlUng  in  either  of  them  to  indicate  that  in  considering  or  enacting 
this  legislation  congress  intended  to  modify  the  terms  or  the'  effect  0! 
that  article,  and,  as  no  such  intention  appears  in  the  legislation,  the 
conclusive  presimiption  is  that  no  such  intention  existed.  Moreover, 
the  care  and  emphasis  with  which  the  difference  between  the  regular 
army  and  the  volunteer  army  is  maintained  throughout  the  act  of  1898 
demonstrate  the  fact  that  it  was  the  positive  intention  of  congress  to 
maintain  the  distinction  between  the  two  forces.  Starting  with  the 
declaration  that  the  active  land  forces  shall  consist  of  the  army  and  the 
militia,  that  the  regular  army  is  the  permanent  military  establishment 
and  the  volunteer  army  is  die  temporary  force  in  which  enlistments 
shall  be  for  a  term  of  two  years,  unless  sooner  terminated,  it  contains 
these  significant  Revisions : 

"See.  5.  Tbat  when  It  becomes  necessary  to  raise  a  ndnnteer  army 
president  shall  Issue  bis  proclamation  stating  the  number  of  men  desired. 

"Sec.  8.  That  the  volunteer  army  and  the  mllltia  of  the  states  when  caDed 
Into  the  service  of  the  United  States  efaall  be  organised  under,  and  sball  tw 
subject  to,  the  laws,  orders  and  regulations  governing  the  r^rulsr  army. 

"Sec.  7.  That  all  organisations  of  the  volunteer  army  shall  be  so  recruited 
from  time  to  time  as  to  maintain  tbem  aa  near  to  their  maximum  streng^ 
as  the  president  may  deem  necessary." 

Sec.  a.  That  all  returns  and  muster  rolls  of  the  volunteer  army  "sball  be 
rendered  to  the  adjutant  general  of  the  army  and  filed  In  the  nemA  and 
pension  office  of  the  war  departmoit." 

"Sec.  9.  That  In  time  of  war,  or  when  war  Is  Imminent,  the  troops  in  the 
service  of  the  United  States,  whether  belonging  to  the  regular  or  volanteer 
army  or  to  the  militia,  sball  be  organized"  Into  divisions  of  three  brigades. 

Section  10  relates  to  the  staff  offleen. 

Sec.  11.  That  the  president  la  hereby  authorized  to  appoint  In  the  votnnte^ 
army  "one  major  general  for  each  army  corps  or  division  and  one  brigadier 
general  for  each  brigade,"  and  any  officer  so  selected  and  appointed  from 
tbe  regular  army  shall  be  entitled  to  retain  bis  rank  therein. 

*'8ee.  12.  That  oU  officers  and  oillsted  men  of  tbe  volanteer  army  and  of 
the  mllltia  of  tbe  states  when  In  tbe  service  of  tbe  United  States,  shall  be 
In  all  respects  on  the  same  footing  as  to  pay,  allowances,  and  pensions  as 
that  of  officers  and  enlisted  men  of  corresponding  grades  In  the  regular 
arm;. 

"Sec.  J3.  That  tbe  governor  of  any  state  or  territory  may,  with  the  consent 
of  the  president,  appoint  officers  of  the  regular  army  In  tbe  i^adee  of  field 
officers  in  organizations  of  tbe  volunteer  army,  and  officers  thus  appointed 
shall  be  entitled  to  retain  their  rank  In  the  regular  army. 

**8ec.  14.  That  tbe  goieral  commanding  a  separate  department  or  a  de- 
tailed onny  Is  authorized  to  appoint  from  time  to  time  mllltoiT  boards  of 
not  less  tlian  three  nor  more  than  five  volunteer  officers  of  tbe  rolnntew 
army  to  examine  into  the  capacity,  qualifications,  conduct  and  dSLcl&icj  of 
any  commissioned  officer  of  said  army  within  his  command.'* 

These  various  sections  are  utterly  inconsistent  with  tbe  view  that 
the  voltmteer  army  was  made  the  same  force  as  the  regular  army,  and 
that  all  distinctions  in  the  treatment  and  trial  of  the  members  of  the 
two  forces  were  stricken  down  by  the  casual  enumeration  of  tbe  active 
land  forces  of  the  nation  in  the  first  section  of  the  act.  If  the  volun- 
teer army  was  the  regular  army,  why  the  declar&ticm  in  sectum  6  that 
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the  volunteer  army  should  be  subject  to  the  laws,  orders,  and  regula- 
tions governing  the  r^ular  army;  in  section  12,  that  the  officers  and 
enlist^  men  of  the  voTunteer.army  should  be  on  the  same  footing  as 
men  of  corresponding  grades  of  the  regular  army;  and  in  section  13, 
that  officers  of  the  regular  army  commissioned  as  officers  in  the  vol- 
unteer army  should  retain  their  rank  in  the  former?  These  provisions 
are  pregnant  with  significance.  But  section  14  places  the  purpose  and 
intention  of  the  lawmakers  to  maintain  the  established  rule  that  the 
volunteer  army  was  one  of  the  "other  forces"  than  the  regular  army 
within  the  meaning  of  article  77  and  the  law  and  the  policy  that  their 
officers  and  soldiers  should  not  be  tried  by  the  officers  of  the  regular 
army  beyond  doubt  or  caviL  It  provides  for  military  boards  to  ex- 
amine into  the  capacity,  qualifications,  conduct,  and  efficienqr  of 
officers  of  the  volunteer  army.  But,  in  accordance  with  the  then  ex- 
isting law  and  policy  of  the  nation,  it  excludes  from  these  boards  all 
oflScers  of  the  regular  army,  and  directs  that  they  shall  be  composed 
entirely  of  officers  of  the  volunteer  force.  When  the  entire  act  of 
i8c3  is  carefully  read  and  considered,  it  is  found  to  contain  no  indica- 
tion of  any  intention  on  the  part  of  congress  to  modify  the  terms  or 
die  settled  construction  of  article  77.  On  the  other  hand,  it  evidences 
a  plain  purpose  to  maintain  the  rule  and  policy  which  classified  the 
volunteer  army  among  the  "other  forces'*  than  the  regular  army,  and 
prolubited  the  officers  of  the  latter  from  sittmg  on  coiuts-martial  to 
try  the  officers  and  soldiers  of  the  former. 

Another  reason  why  the  argument  based  upon  the  classification  in 
the  first  section  of  this  act  is  not  persuasive  is  that  it  is  fallacious. 
Stated  in  syllogistic  form,  it  is :  The  land  forces  are  composed  of  the 
army  and  the  militia.  The  army  is  composed  of  the  regular  army  and 
the  volunteer  army.  Therefore  the  volunteer  force  is  the  regular 
(oTct.  When  thus  stated,  the  fallacy  is  apparent  The  contention  is 
based  on  the  false  asstunption  that  every  part  of  a  military  force  is 
the  same  part  as  every  other  part ;  that  every  species  of  a  gemis  is  the 
same  as  every  other  species  of  that  genus ;  that  every  class  properly 
described  by  a  generic  term  is  the  same  class  as  every  other  cUss  cov- 
ered by  that  term.  Illustrations  make  the  fallacy  plain.  Oranges  and 
apples  are  fruit,  yet  oranges  are  other  fruit  than  apples.  The  Russians 
and  Americans  arc  people,  and  yet  the  white  Americans  are  other  peo- 
ple than  the  black  Americans.  The  cavalry,  infantry,  and  artillery  of 
the  regular  army  is  a  military  force,  and  yet  the  cavalry  and  infantry 
are  other  forces  than  the  artillery.  So  the  regular  army  and  .the  volun- 
teer army,  under  the  dassification  of  1898,  constitute  a  force,  and 
yet  the  volunteer  army,  both  in  fact  and  within  the  meaning  of  strtide 
77,  is  another  force  than  the  regular  army. 

Again,  even  if  the  contention  of  counsel  for  the  government  were 
conceded,  it  would  but  serve  to  strengthen  the  position  that  the  peti- 
tioner, who  was  commissioned  under  l^e  act  of  1899,  was  a  member  of 
other  forces  than  the  regular  amiy.  The  argument  rests  entirely  on 
the  declaration  of  the  act  of  1898  that  the  army  of  the  United  States 
is  composed  of  the  regular  army  and  the  volunteer  army,  and  that  the 
land  forces  consist  of  the  army  and  the  militia.  The  act  of  1899  con- 
tains no  snch  classification,  but,  on  the  other  hand,  expressly  dedares 
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that  the  "army  of  the  United  States  shall  consist"  of  the  cavalry,  in- 
fantry, and  artillery  of  the  regular  army ;  that  the  regular  army  may 
be  temporarily  increased  to  65,000  men,  and  that  the  president  may 
''raise  a  force  of  not  more  than  thirty-five  thousand  volunteers."  30 
Stat.  977,  979,  c.  352,  §§  I,  12.  The  petitioner  is  one  of  these  volun- 
teers, and,  if  the  effect  of  the  classification  of  1898  had  been  all  that 
counsel  claims,  yet  by  the  literal  terms  of  the  act  of  1899  Deming  was 
a  member  of  another  force  than  the  regular  army, — a  metnber  of  the 
volunteer  force. 

Coimsel  for  the  government  advance  another  argument  in  support 
of  the  contention  that  the  volunteers,  under  the  acts  of  1898  and  1899, 
were  not  other  forces  than  the  regular  army.  It  is  that  the  law  and 
the  practice  upon  this  subject  during  the  war  of  the  Rebellion  were 
established  to  prevent  state  troops  from  being  tried  by  the  officers 
of  the  regular  army ;  that  the  volunteers  during  that  war  were  raised 
by  the  states,  and  ofHcered  by  their  governors;  and  that  their  regi- 
ments were  designated  by  the  names  of  the  states  from  which  they 
came,  while  tlie  volunteers  called  tmder  the  acts  of  1898  and  1899  were 
raised  under  a  different  system,  were  not  so  nearly  assimilated  to  the 
militia,  and  that  those  received  under  the  act  of  1899  were  not  appor- 
tioned to  or  raised  by  the  states,  their  regiments  were  not  designated 
by  the  names  of  the  states,  but,  like  the  regulars,  they  were  enlisted 
from  the  coimtry  at  large,  their  regiments  took  numbers  suf^emcntal 
to  those  of  the  regiments  of  the  regular  army,  and  their  officers  were 
appointed,  not  by  the  governors,  but  by  the  president.  This  conten- 
tion, in  our  opinion,  is  based  on  a  misconception  of  the  real  reason 
which  inspired  the  legislation  and  the  policy  which  ior  so  many  years 
has  prohibited  the  trial  of  volunteers  by  regulars.  That  reason  was, 
not  that  the  volunteers  were  state  troops  and  the  regulars  national 
troops,  that  the  volunteers  were  raised  by  the  states  and  their  of&cers 
were  appointed  by  the  governors,  while  the  regulars  were  raised  by 
the  nati(Mi  and  their  officers  were  commissioned  by  the  president.  It 
was,  as  has  been  shown  in  an  earlier  part  of  this  opinion,  that  the 
knowledge,  training,  habits,  hopes,  and  ambitions  of  the  officers  of  the 
r^ular  army,  who  had  devoted  themselves  for  life  to  the  discipline 
and  efficiency  of  that  force,  necessarily  conditioned  their  opinions  of 
the  heinousness  of  military  offenses;  and  these  opinions,  this  knowl- 
edge and  training,  these  hopes  and  ambitions,  differed  so  widely  from 
those  of  the  officers  of  the  volunteer  force,  who  came  from  civil  life, 
for  a  limited  time,  ignorant  of  military  law  and  of  the  customs  and 
practices  of  a  soldier's  life,  and  anxious  to  speedily  return  to  their 
civil  occupations,  that  congress  established  the  rule  that  the  former 
should  not  be  a>mpetent  to  sit  on  courts-martial  for  the  trial  of  the 
latter.  The  reason  of  this  rule  applies  to  the  volunteer  force  raised 
under  the  act  of  1899  with  as  much  force  as  to  those  raised  during 
the  war  of  the  Rebellion. 

Finally,  it  is  contended  that  the  provision  of  section  6  of  the  act  of 
April  22,  1898,  "that  the  volunteer  army  and  the  militia  of  the  states 
when  called  into  the  service  of  the  United  States  shall  be  organized 
under,  and  shall  be  subject  to,  the  laws,  orders  and  regulations  gov- 
erning the  regular  army,"  indicates  that  the  voltuteer  army  and  the 
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militia  are  a  part  of  the  regular  army,  and  hence  the  tame  force  as 
that  army,  within  the  meamtlg  of  article  77.  The  enactment  appears 
to  ns  to  demonstrate  the  contrary,  and  that  because,  if  the  voltin- 
teers  and  the  mDitia  were  a  part  of  the  regular  army,  they  were  sub- 
ject to  the  laws,  orders,  and  r^ulations  governing  it,  without  a 
special  declaration  to  that  effect.  A  similar  provision  may  be  found 
in  the  act  of  July  32,  1861  (12  Stat.  269,  c.  9,  §  2),  under  which  the 
Tolimteer  forces  for  the  war  of  the  Rebellion  were  enlisted,  and  yet 
those  volunteers  were  held  to  be  other  forces  than  the  regular  army. 

The  result  is  that  when  the  acts  of  1898  and  1899  were  passed  there 
was  an  attide  of  war  in  force  enacted  by  congress  which  dpressty 
prohibited  the  officers  of  the  r^tUar  army  from  sitting  on  courts^ 
martial  to  try  the'  t^cers  or  soldiers  of  other  forces.  Prior  to  the 
passage  of  these  acts  the  volunteer  force  was  in  fact,  and  had  been 
unifonnly  hdd  to  be,  one  of  these  other  forces,  so  that  in  law  and 
in  practice  this  article  of  war  forbade  the  officers  of  the  regular  army 
to  try  the  officers  or  soldiers  of  the  volunteers.  There  is  no  express 
repeal  or  modification  of  this  inhibition  in  the  acts  of  1898  and  1899. 
There  is  nothing  in  these  acts  repugnant  to  or  inconsistent  with  thie 
prohibition,  hotmng  to  show  that  congress  intended  thereby  to  with- 
draw or  to  change  it,  but  strong  indications,  in  the  marked  distinction 
it  studioushr  maintains  between  the  r^;ular  army  and  the  volunteer 
anny,  and  m  the  fact  tiiat  it  provided  for  military  boards  conqmsed 
enth-cly  of  officers  of  the  volunteer  army  to  examine  into  the  effi- 
cient and  qualifications  of  the  volunteer  officers,  that  it  intended 
to  preserve  and  to  maintain  the  inhibition.  The  reason  which  in- 
spired this  legislation  and  the  policy  and  practice  it  evidences  apply 
with  all  their  cogency  and  force  to  the  officers  and  soldiers  of  the  volun- 
teer force  raised  under  the  act  of  1899.  These  ^cts  and  the  connd- 
erati<»is  to  which  we  have  adverted  have  irresistibly  forced  our  minds 
to  the  conclusion  that  the  volunteer  force  raised  under  the  act  of  1899 
was  not  the  same  force  as  the  regular  army,  but  that  it  was  one  of  the 
"other  forces"  specified  in  article  77,  and  that  the  officers  of  the  reg- 
ular army  were  forbidden  by  that  article  to  sit  on  any  court-martial 
to  try  the  petitioner,  who  was  an  officer  of  the  volunteer  force  raised 
under  the  act  of  1899. 

It  is  insisted,  however,  that,  if  the  members  of  this  court-martial 
were  disqualified  to  try  the  petitioner,  that  objection  was  waiinsd,  be- 
cause not  made  at  the  trial,  and  the  judgment  was  not  void,  but  merely 
erroneous  and  voidable,  so  that  it  was  impregnable  to  collateral  at- 
tack by  the  writ  of  habeas  corpus.  A  writ  of  habeas  corpus  cannot 
be  mam  td  perforfti  the  office  of  a  writ  of  error,  but  it  is  the  proper 
process  to  challenge  a  void  judgment  and  to  relieve  the  defendant 
from  its  baleful  effect.  It  may  not  be  invoked  to  review  and  avdid 
an  erroneous  judgment  of  which  the  court  had  jurisdiction,  but  it  is 
always  effective  td  relievfc  a  prisoner  from  the  restraint  imposed  by  a 
judgment  that  is  absolutely  void.  In  re  Reese,  47  C.  C.  A.  87,  107 
Fed.  943,  948;  Ex  parte  Buskirk,  73  Fed.  14,  21,  18  C  C.  A.  410, 
4i7»  25  U.  S.  App.  613,  615;  Ex  parte  Ayers,  123  U.  S.  443*  8  Sup. 
Ct.  164,  31  »  2*6;  Ex  parte  Fisk,  113  U.  S.  713.  718,  5  Sup. 
Ct  724,  38  L.  £d.  itX7;  Dynes  v.  Hoover,  so  H<m.  8if  83,  15  £. 
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Ed.  838;  Ex  parte  Reed,  lop  U.  S.  13,  ^3,  25- L.  Ed.  538;  In  rc 
Coy,  127  U.  S.  731,  8  Sup.  Ct.  1263,  32  L.  Ed.  274;  Ex  parte  Yar- 
brough,  110  U.  S.  651,  4  Sup.  Ct.  152,.  28  L.  Ed.  .274;  U.  S.  v. 
Pridgeon,  153  U.  S.  48,  59,  14  Sup.  Ct.  74j5»  38  L,  Ed.  631 ;  Rose 
V.' Roberts,  99  Fed.  948,  40  C.  C.  A.  199.  A  judgment  or  sentence  of 
a  court  which  had  no  jurisdiction  of  the  aubject-^tter  or  of  the 
person  affected  by  its  adjudication  is  absolutely  void.  But  the  judg- 
ment or.  sentence  of  a  court  empowered  to  hear  and  determine  the 
issues  relative  to  the  subject-matter  and  the  person  affected  by  its 
decision,  although  it  may  be  wrong  and  irregular,  is  simply  voidable, 
and  cannot  be  successfully  attacked  collaterally.  Foltz  v.-  Railroad 
Co.,  60  Fed.  316,  318,  8  C  C.  A.  635,  637,  19  U.  S.  App.  576,  581. 
Hence  the  question  here  presented  is,  did  this  court-martial  oslvc 
jurisdiction  to  hear  and  try  the  petitioner  for  the  offense  for  which 
he  was  charged?  The  legal  presumption  is  that  courts  of  general 
jurisdiction  have  the  power  and  the  authority  to  make  the  adjudica- 
tions which  they  render,  and  that  their  judgments  are  valid.  But 
no  such  presumption  accompanies  the  sentences  of  courts  of  inferior 
or  limited  jurisdiction.  It  is  indispensable  to  the  maintenance  of  their 
judgments  that  their  jurisdiction  shall  be  clearly  and  unequivocally 
shown.  A  court-martial  is  a  court  of  limited  jurisdiction.  It  is  a 
creature  of  the  statute,  a  temporary  judicial  body  authorized  to  exist 
by  acts  of  congress  under  specified  circumstances  for  a  specific  pur- 
pose. It  has  no  power  or  jurisdiction  which  the  statutes  do  not  con- 
fer upon  it.  The  articles  of  war  specify  the  officers  who  are  empow- 
ered to  convene  these  courts  (articles  72,  73,  74,  81,  82),  the  officers 
who  may  compose  them  (articles  75.  76,  77,  78,  80),  and  the  persons 
and  charges  which  they  are  empowered  to  try  (articles  77,  78,  80,  81, 
Sa,  83).  It  necessarily  follows  that  the  jurisdiction  of  every  court- 
martial,  and  hence  the  validity  of  each  of  its  judgments,  is  condi- 
tioned by  these  mdispensable  prerequisites:  (i)  That  it  was  con- 
vened by  an  officer  empowered  by  the  statutes  to  call  it ;  (2)  that  the 
officers  whom  he  commanded  to  sit  upon  it  were  of  those  whom 
he  was  authorized  by  the  articles  of  war  to  detail  for  that  purpose; 

(3)  that  the  court  thus  constituted  was  invested  by  the  acts  of  con- 
gress with  power  to  try  the  person  and  the  offense  charged;  and 

(4)  that  its  sentence  was  in  accordance  with  the  Revised  Statutes. 
The  absence  of  any  of  these  indispensable  conditions  renders  the  judg- 
ment and  sentence  of  a  court-martial  coram  non  judice,  and  absolutely 
void,  because  such  a  judgment  and  sentence  is  rendered  without  au- 
thority of  law  and  without  jurisdiction,  Runkle  v.  U.  S.,  122  U-  S. 
543»  546>  7  Sup.  Ct.  1141,  30  L.  Ed.  11 67;  Mills  v.  Martin,  19  Johns. 
7,  30;  Wise  V.  Withers,  3  Cranch,  331,  2  L.  Ed.  457;  Ex  parte 
Watkins,  3  Pet.  193,  207,  7  L.  Ed.  650;  Dynes  v.  Hoover,  ao  How. 
65,  80,  15  U  Ed.  838. 

Let  us  now  measure  the  contention  that  the  jud^ent  of  this  court- 
martial,  which  condemned  the  petitioner  to  di«mssal  and  imprison- 
ment, viras  not  void,  but  was  merely  irregular  or  errcmeous,  by  these 
indisputable  principles.   The  eighty-eighth  artide  of  war  reads : 

"Memb«B  of  a  eonrt  martial  may  be  ebmllenKcd  by  a  pE^oner^  bnt  only 
tor  eanse  stated  to  tbe  court  Tho  court  shall  determine  tbe  rderancy  and 
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validity  thereof  and  ihaU  not  receln  a  cbanenge  to  more  tban  (me  member 
at  a  tbD&" 

The  acts  of  congress  make  no  provision  for  a  challenge  to  the 
array,  and  pomt  out  no  method  whereby  the  question  of  the  disquali- 
ficatioo  of  all  the  members  mav  be  determined  in  the  iirst  instance 
by  any. one  but  the  members  of  the  court  themselves  challenged  one 
by  one.  It  is  said  that  a  court-martial  is  like  a  jury ;  that  the  re- 
viewing officer  occupies  the  place  of  a  judge;  that  the  disqualifica- 
tion of  a  juror,  not  suggested  at  the  trial,  is  waived,  and  does  not 
render  the  verdict  void  (Kohl  v.  Lehlback,  i6o  U.  S.  293,  16  Sup,  Ct. 
304,  40  L.  Ed.  432 ;  Clark  v.  Van  Vrancken,  20  Barb.  281 ;  In  re 
Voorhees,  6  Op.  Atty.  Gen.  206);  and  that  the  judgment  of  this 
court-martia]  ought  not  to  be  held  void  because  all  its  members 
were  incompetent  to  sit  upon  it.  But  in  the  essentials  of  the  issue 
the  analogy  does  not  hold.  The  question  of  the  qualification  of  triors 
arises  in  limine.  It  is  to  be  determined  before  the  trial  commences. 
In  the  case  of  a  trial  by  jury,  the  judge,  not  the  jin-y,  determines  the 
qualifications  of  the  jurors;  while  in  a  trial  by  a  court-martial  the 
members  of  the  court  must  determine  their  own  qualifications,  and, 
if  all  the  members  are  incompetent  to  sit  in  the  court  at  all,  bow  can 
they  be  competent  to  decide  that  they  are  either  competent  or  incom- 
petent to  act  there?  Moreover,  a  jury  decides  nothing  but  ques- 
tions of  fact,  while  the  members  of  a  court-martial  determine  both 
the  law  and  the  facts.  This  argument  by  analogy  is  not  persuasive. 
Indeed,  the  analogy  between  the  judgment  of  a  court-martial  and  the 
judgments  of  courts  composed  of  disqualified  judges  is  much  doser. 
All  the  members  of  this  court-martial  were  disqualified.  It  was  a 
court  of  inferior — of  limited — jurisdiction.  Why  should  its  judgment 
have  more  virtue  than  those  of  courts  of  general  jurisdiction  some  of 
whose  judges  are  incompetent  to  sit?  Yet  the  general  rule,  sup- 
ported by  the  great  weight  of  authority,  is  that  the  judgments  of  such 
courts  are  void,  and  that  neither  waiver  nor  consent  can  give  them 
validity.  Case  v.  Hoffman,  100  Wis.  314,  356,  75  N.  W.  945,  44  L. 
R.  A.  728;  Oakley  v.  Aspinwall,  3  N.  Y.  547,  552;  how  v.  Rice, 
8  Johns.  409;  Clayton  v.  Per  Dun,  13  Johns.  218;  Edwards  v.  Rus- 
sell, 21  Wend.  63;  People  v.  Connor,  142  N.  Y.  130,  133,  36  N.  E. 
807;  Chambers  v.  Clearwater,  *40  N.  Y.  310,  314;  Sigoumey  v. 
Sibley,  21  Pick.  loi,  106,  32  Am.  Dec.  248;  Gay  v.  Minot,  3  Cush. 
352;  Hall  v.  Thayer,  105  Mass.  219,  224,  7  Am.  Rep.  513;  Railway 
Co.  V.  Summers,  113  Ind.  10,  17,  14  N.  E.  733,  3  Am.  St.  Rep.  616; 
Ochus  v.  Sheldon,  12  Fla.  138;  Chambers  v.  Hodges,  23  Tex.  112; 
Gains  v.  Barr,  60  Tex.  676,  678 ;  Tcmpleton  v.  Giddtngs  (Tex.  Sup.) 
12  S.  W.  851. 

The  insuperable  objection,  however,  to  the  jurisdiction  of  this  court- 
martial  and  to  the  validity  of  its  sentence  is  that  the  officer  who 
called  it  was  not  only  unauthorized,  but  was  positively  forbidden  by 
act  of  congress,  to  constitute  it  of  the  officers  of  the  regular  army,  to 
detail  these  officers  to  sit  upon  it ;  and  when  these  officers  were  so 
detailed  they  were  in  like  manner  prohibited  from  responding  to  the 
call  and  from  becoming  members  of  the  court.  The  order  convening 
the  court-martial  declared  that  the  purpose  of  its  call  was  "for  the 
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trial  of  Captain  Peter  C.  Deming,  assistant  commissary  of  subsistence 
U.  S.  voltinteers,"  and  it  commanded  nine  officers  of  the  regular  army 
to  meet  and  sxt  ttt>on  the  court  The  seventy-seventh  article  of  war 
prohibited  Gen.  Shafter,  who  issued  this  order,  from  directing  these 
officers  to  sit  upon  a  court-martial  to  try  this  officer  of  the  v^unteer 
force,  and  forbade  them  to  do  so.  The  court  was  therefore  illegally 
constituted.  It  did  not  have  a  single  member  upon  it  that  the  com- 
manding officer  had  the  power  to  direct  to  participate  in  the  trial 
of  the  petitioner,  or  that  could  lawfully  do  so.  "It  was  necessary  to 
show  that  the  court  was  legally  constituted  in  order  to  gain  Juris- 
diction of  the  persons  and  offenses  of  those  who  were  to  be  tried  be- 
fore it."  Mills  V.  Martin,  19  Johns.  33.  "To  give  effect  to  its  sen- 
tences, it  must  appear  afHrmatively  and  unequivocally  that  the  court 
was  legally  constituted,  that  it  had  jurisdiction,  that  all  the  statu- 
tory regulations  governing  its  proceedings  had  been  complied  with, 
and  that  its  sentence  was  conformable  to  law."  Runkle  v.  U.  S.,  122 
U.  S.  556,  7  Sup.  Ct.  1141,  30  L.  Ed.  1167.  In  the  army  of  the 
United  States  courts-martial  derive  their  power — ^their  jurisdiction — 
from  the  acts  of  congress.  Neither  the  silence,  the  .consent,  nor  the 
agreement  of  the  parties  can  confer  it  if  it  is  not  granted  by  the  stat- 
utes. This  court-martial  derived  no  power  or  jurisdiction  from  the 
acts  of  the  congress  of  the  United  States,  because  it  was  constituted 
in  direct  violation  of,  and  not  in  accordance  with,  them.  It  was  there- 
fore entirely  without  jurudiction  to  try  the  petitioner,  and  its  judg- 
ment against  him  was  absolutely  void. 

The  judgment  below  must  accordingly  be  reversed,  and  the  case 
must  be  remanded  to  the  circuit  court,  with  directions  to  issue  the 
writ  of  habeas  corpus,  and  to  proceed  in  accordance  with  the  views 
eiqiressed  in  this  opinion ;  and  it  is  so  ordered. 


KtNLOOH  TEL.  00.  et  aL  v.  WBSTBBN  ELEOTRIO  Ca 
(OlTcntt  Court  of  Appeals.  Eighth  Circuit  Febraary  24.  19020 

No.  1.G40. 

L  Patswts— DsnoB  rot  Ci.&imbd  Abandoned. 

Where  a  patentee  has  made  his  claim,  be  has  tliereby  dlsdalmed  and 
abandoned  to  the  public  all  other  combinations  and  ImproTements  tbat 
are  not  mere  Invasions  of  the  device,  combination,  or  Improvement  wbldi 
he  claims. 

9,  Same— Clatic  Skcitrbs  Hbchanioal  Eqdttalbhts. 

Bnt  one  who  claims  and  secnres  a  patoit  for  a  new  machine  or  com- 
bination thereby  necessarily  claims  and  secnres  a  patent  for  every  me- 
chanical equivalent  of  tliat  machine  or  combination,  because,  in  the 
light  of  the  patent  law,  every  mechanical  equivalent  of  a  device  Is  the 
same  thing  as  the  device  Itself. 

IL  SaMB— MECHANICAI.  EQmVALBKTB. 

Where  form  is  not  the  essence  of  the  Invention,  machines  or  combina- 
tions which  are  constructed  upon  the  same  prlncii^^  which  have  the 
same  mode  of  operation,  and  which  accomplish  ttie  same  result  by  the 
same  or  by  equivalent  mechanical  means,  are  mechanical  equivalents. 
wtthlB  the  meaning  of  the  patent  law*  altlkongh  thegr  dlffsr  In  form  w 
In  name. 
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Shot  ud  wax  or  ottier  faslble  material  boMlog  them  In  perforatloiu  Id 
the  faces  of  coDductIng  plates  oDtll  released  hy  the  beat  of  the  plates, 
produced  by  a  persistent  arc  l>etween  them,  so  that  tbey  wlU  then  ran 
down  between  fhe  plates  and  form  a  conducting  link,  are  mecbanlcal 
equivalents  of  the  mass  or  ping  of  fuslUe  matertal  described  is  patent 
No.  438,TC8.  when  tbey  are  used  In  a  potentla]  dlscbaigar  for  the  same 
purpose  and  pwtorm  the  same  fnnctioa  as  that  plag. 

ArUabna  by  the  Oonrt) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri 

Charles  C  BuUdey,  for  appeUants. 

George  P.  Barton  and  De  Witt  C  Tanner,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
enjoined  the  defendants,  the  Kinloch  Tdepnone  Company  and  Sam- 
uel M.  Kennard,  from  infringing  upon  the  first  chum  of  letters  pat- 
ent No.  438,;^,  for  a  potential  discharger,  issued  October  21,  1890, 
to  Anthony  C.  White.   (C.  C.)  iii  Fed.  175.   This  is  the  claim: 

"(1)  A  potential  discharging  protector  or  lightning  arrester  comprising  two 
conducting  plates  placed  with  parallel  surfaces  doaely  adjacent  to  eadi  other, 
adapted  to  be  coanected,  respectively,  with  au  eleetrle  drcnlt  and  the  earth, 
and  an  Interposed  thin  dielectric,  one  of  the  said  plates  having  a  ping  or  mass 
of  easily  fusible  conducting  material  embedded  In  Its  approximate  surface, 
•abstantially  as  hereinbefore  described,  and  for  the  purposes  spedfled." 

The  device  protected  by  this  claim  consists  of  an  upper  conducting 
plate,  preferably  of  carbon,  electrically  connected  with  the  line  to  be 
protected,  and  provided  with  a  perforation  in  its  lower  surface  filled 
with  a  plug  of  some  easily  fusible  material  or  alloy,  a  lower  con- 
ducting plate  of  carbon  electrically  connected  with  the  earth  by  wire, 
and  a  tiiin  dielectric  partition,  preferably  of  mica,  slotted  in  the 
middle  opposite  the  fusible  plug,  and  securely  fostened  between,  and 
in  contact  with,  the  plates.  l%e  purpose  of  this  combination  Is  to 
protect  telephone  and  other  apparatus  used  in  connection  with  electric 
currents  of  low  intensity  from  injury  by  means  of  currents  of  elec- 
tricity of  high  potential  which  occasionally  intrude  upon  telephone  and 
telegraph  wires  when  they  are  accidentally  crossed  with  electric  cur- 
rents conducting  heavy  electric  and  power  currents  de\'eloped  under 
high  potential,  or  when,  by  induction  or  a  stroke  of  lightning,  atmos- 
pheric electricity  charges  them.  The  patentee  stated  the  object  he 
sought  to  attain  in  his  specifications  vety  dearly,  bx  the  following 
terms: 

fTbe  object  of  my  :^esent  Invention  Is  to  provide  an  Improved  form  of 
the  secfmd  elraient  of  this  system  of  protection,  namely,  the  lightning  ar- 
resto-  or  potential  diseharger,  which  can  be  applied  with  equal  £a<dUty  to 
eftber  metallic  w  earth  completed  chrcults;  which  shall  not  Involve  the 
Dormal  conductive  connection  of  an  earth  wire  to  the  circuit;  which  can 
readily  be  adjusted  to  discharge  with  any  given  or  desired  potential;  which 
shall  be  equally  efficient  whether  the  charge  coming  on'  the  circuit  be  a 
transient  and  Instantaneous  Impulse,  as  in  the  case  of  lightning,  or  a  sns- 
tained  and  protracted  impulse,  as  in  the  case  of  a  cross  with  a  dynamo  dr- 
cniC  <verated  nndtt  any  electro-motive  force  exceeding  the  minimum  to 
whicb  the  appliance  Is  set,  and  which  in  the  latter  event  will  rapidly  and 


Digitized  by 


864 


lis  FEDERAL  SBPORTBR. 


certainly  eatabllsb  a  short  circuit  to  eartli,  thereby  effecting  a  dlsdiaTge 
wbicb  is  permanently  maintained  as  long  as  the  charge  contlnnes,  and  pre- 
venting the  said  charj^  Irrespective  of  the  period  <d  Ita  oontlnoance,  from 
causing  Injury  to  cable  or  apparatus." 

Th«  combination  which  White  described  and  claimed  accomplishes 
the  purpose  for  which  he  constructed  it.  The  conducting  plates  are 
located  at  such  a  distance  apart  that  the  air  dielectric  in  the  slot  of 
the  partition  prevents  the  legitimate  operating  currents  of  the  circuits 
with  which  the  device  is  connected  from  leaving  those  circuits,  andf 
they  pass  on  and  periorm  their  appropriate  work.  If,  however,  a 
transient  char^  of  electricity  of  dangerously  high  potoitial,  due 
either  to  lightnmg,  a  momentary  dynamo  cross,  or  to  any  other  simi- 
lar accident^  intrudes  upon  the  line,  this  charge  passes  to  the  earth  by 
means  of  a  disruptive  discharge  across  the  dielectric  of  air  between 
the  plates.  If  such  a  charge  persists,  the  sparks  of  discliarge  develop 
into  an  arc  between  the  plates  through  which  a  current  passes  to  the 
earth.  This  current  heats  the  plates  and  fuses  the  material  compos- 
ing the  plug.  As  this  material  melts,  it  runs  down  into  the  slot  be- 
tween the  plates  and  forms  a  conducting  link  between  them.  The 
current  then  follows  this  link,  the  arc  is  extinguished,  the  fused  metal 
cools  and  forms  a  solid  and  permanent  conductor  between  the  plates, 
which  safely  leads  the  trespassing  current  to  the  earth.  In  this  way 
the  legitimate  operating  currents  of  the  protected  lines  are  repelled 
by  the  thin  dielectric,  and  prevented  from  short-circuiting  to  the  earth 
through  the  potential  discharger,  while  both  the  transient  and  per- 
sisting charges  of  dangerous  intensity  are  led  off  the  line  and  to  the 
earth  by  it,  without  injury  to  the  telephone  or  other  apparatus  con- 
nected with  the  protected  lines. 

The  novelty,  utility,  and  patentability  of  this  combination  are  con- 
ceded. But  the  decree  of  the  court  below  is  challen|^ed  on  the  ground 
that  the  device  tised  by  the  appellants  does  not  mfringe  upon  the 
patent  to  White.  The  appellants*  device  consists  of  two  plates  of 
the  same  character,  electrically  connected  and  used  in  the  same  way 
as  the  conducting  plates  of  White,  a  silk  dielectric  partition  between 
them,  and  two  leaden  balls  or  shot  secured  by  wax,  one  in  a  perfora- 
tion in  the  inner  surface  of  the  upper  plate,  and  the  other  in  a  hole  in 
the  inner  surface  of  the  lower  plate.  The  appellants  do  not  claim  to 
escape  liability  for  infringement  on  account  of  the  substitution  of 
the  silk  dielectric  for  the  slotted  mica  partition,  because  White  de- 
scribes and  claims  a  thin  dielectric  of  any  suitable  material,  and  his 
slotted  partition  is  only  the  preferable  form  of  that  dielectric.  The 
shot  secured  in  the  plates  by  wax  discharge  the  function  of  White's 
fusible  plug.  A  transient  charge  of  dangerous  intensity  produces  a 
disruptive  discharge  through  the  interstices  in  the  silk  partition. 
When  this  discharge  continues,  forms  an  arc,  and  develops  sufficient 
heat,  the  silk  is  burned  away,  the  wax  is  melted,  the  shot  roll  down 
together  and  form  a  conducting  link  between  the  plates,  through 
wmch  the  dangerous  current  is  led  to  the  earth.  The  arguments  ad- 
vanced in  support  of  the  contention  that  this  device  of  the  appellants 
does  not  infringe  upon  that  of  White  are  (i)  that  the  patentee,  by  the 
terms  of  his  c^im  and  specification,  restricted  his  monopoly  to  the 
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use  of  a  "plug  or  mass  of  easily  fusible  conducting  material"  to  cOtwti- 
tute  the  conducting  link  between  the  carbon  plates,  and  the  defendants 
do  not  use  easily  fusible  material  for  that  purpose,  but  leaden  balls  or 
shot,  which  cannot  be  readily  fused ;  and  (2)  that,  when  attention  is 
given  to  the  parts  which  really  do  the  work,  the  device  of  the  appellants 
does  not  perform  its  function  in  substantially  the  same  way  as  the  de- 
vice of  White,  because  the  wax,  the  fusible  material  of  the  s^pellants, 
is  not  essential  to  the  operation  of  their  combination,  but  is  a  mere 
means  of  assembling  and  holding  the  parts  of  the  device  in  its  construc- 
tion, while  the  fusible  material  of  White  is  indispensable  to  the  opera- 
tion of  his  device. 

It  is  true  that  the  statute  requires  the  inventor  to  particularly  point 
out  and  distinctly  claim  the  improvement  or  discovery  which  he  seeks 
to  secure  (Rev.  St.  §  488S),  and  that  when  he  has  made  his  claims  he 
has  thereby  disclaimed  and  abandoned  to  the  public  all  other  combi- 
nations and  improvements  that  are  not  mere  invaaons  of  the  device, 
combination,  or  improvement  which  he  claims.   Keystone  Bridge  Co. 
V.  Phcenix  Iron  Co.,  95  U.  S.  274,  24  L.  Ed.  344;  Manufacturing  Co. 
V.  Sargent,  117  U.  S.  373,  378,  6  Sup.  Ct.  931,  29  L.  Ed.  950;  McClain 
v.  Ortmayer,  141  U.  S.  419,  425,  12  Sup.  Ct.  76,  35  L.  Ed.  800; 
McBride  v.  Kingman,  97  Fed.  217,  223,  38  C.  C.  A.  i^,  129-130; 
Building  Co.  v.  Eustis,  65  Fed.  804,  807, 13  C.  C.  A.  143, 145, 27  U.  S. 
App.  693,  709;  Stirrat  v.  Manufacturing  Co.,  61  Fed.  980,  984,  10 
C.  C.  A.  216,  220,  27  U.  S.  App.  13,  47;  Adams  Electric  R.  Co.  v. 
Lindell  R.  Co.,  77  Fed.  432,  451,  23  C.  C.  A.  323,  241,  40  U.  S.  App. 
482,  514.   But  it  is  no  less  true  that  a  copy  of  the  thing  described  and 
claimed  in  a  patent,  either  without  variation,  or  with  such  variations  as 
are  consistent  with  its  being  in  substance  the  same  thing,  ts,  for  aH  the 
purposes  of  the  patent  law,  the  same  device  or  combination  as  that 
described  in  the  patent.    Burr  v.  Duryee,  I  Wall.  531,  573,  17  L.  Ed. 
650.    One  who  claims  and  secures  a  patent  for  a  new  machine  or  com- 
bination thereby  necessarily  claims  and  secures  a  patent  for  every  me- 
chanical equivalent  for  that  device  or  combination,  because,  within  the 
meaning  of  the  patent  law,  every  mechanical  equivalent  of  a  device  is 
the  same  thing  as  the  device  itsdf.   Moreover,  in  determining  what  is 
a  mechanical  equivalent  of  a  given  device,  where,  as  in  the  case  at  bar, 
form  is  not  the  essence  of  the  invention,  forms  and  names  are  of  little 
significance.   The  similarities  and'  differences  of  machines  and  com- 
binations are  to  be  determined  by  the  ofHces  or  functions  which  they 
perform,  by  the  principles  on  which  they  are  constructed,  and  by  the 
modes  which  are  used  in  their  operation.   A  device  which  is  con- 
structed on  the  same  principle,  which  has  the  same  mode  of  operation, 
and  which  accomplishes  the  same  result  as  another  by  the  same  or  by 
equivalent  mechanical  means,  is  the  same  device,  and  a  daim  in  a  pat- 
ent of  one  such  device  claims  and  secures  the  other.    Machine  Co> 
T.  Murphy,  97  U.  S.  120,  125,  24  L.  Ed.  ^35,   Mere  changes  of  the 
form  of  a  device  or  of  some  of  the  mechanical  elements  of  a  combina- 
tion secured  by  a  patent  will  not  avoid  infringement,  where  the.  prin- 
ciple or  mode  of  operation  is  adopted,  unless  the  &3rm  of  the  machine 
or  of  the  elements  changed  is  the  distinguishing  chanicteristic  of  the 
invention.   National  Hollow  Brake  Beam  Co.  v.  Interchangeable 
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Brake  Beam  Co.,  io6  Fed.  693,  711,  45  C.  C  A.  544,  Sfi^;  WatcL 
Co.  v.  Robbins,  64  Fed.  384,  396,  12  C.  C.  A.  174,  178,  2a  U.  S.  App. 
601,  634;  New  Departure  Bell  Co.  v.  Berin  Bros.  Mfg.  Co.  (C  C.) 
64  Fed.  859. 

In  the  Ught  of  these  principles  of  law,  how  can  the  contention  of 
the  appellants  be  sustained  ?  It  is  conceded  that  the  wire  connections, 
the  plates  of  the  appellants'  combination,  and  their  silk  dielectric  are 
the  mechanical  equivalents  of  the  like  connections,  the  plates,  and  the 
slotted  dielectric  of  the  patented  device.  It  is  conceded  that  the  ap- 
pellants' combination  performs  the  same  function  discharged  by  that 
of  the  complainant.  The  only  question  is  whether  the  means  used  by 
the  appellants  to  produce  the  metallic  conducting  link  between  the 
plates  are  the  mechanical  equivalents  of  the  plug  of  easily-fusible  ma- 
terial adopted  by  White.  The  principle  on  which  White's  device  for 
the  production  of  this  conducting  link  is  constructed  is  to  secure  the 
material  for  it  in  the  face  of  one  of  the  plates  until  it  is  released  by  the 
heat  of  the  plate  after  an  arc  has  been  formed  between  the  plates.  The 
device  of  the  appellants  is  constructed  upon  the  same  principle.  The 
shot  are  held  in  holes  in  the  faces  of  the  plates  until  the  heat  produced 
by  the  arc  between  them  melts  the  wax  and  releases  the  leaden  balls. 
Tht  mode  of  operation  whereby  White  forms  the  metallic  conducting 
link  between  the  plates  is  that  the  heat  of  the  plates,  resulting  from  the 
continual  maintenance  of  an  arc  between  them,  melts  his  fusible  nsa- 
terial  in  the  upper  plate  so  that  it  rnns  down  between  the  plates  and 
forms  the  conducting  link.  The  mode  of  operation  of  appellants'  de- 
vice is  that  the  heat  of  the  plates,  resulting  from  the  continued  main- 
tenance of  an  arc  between  them,  melts  the  wax  which  holds  the  shot 
in  their  holes,  and  they  run  down  between  the  plates  and  form  the 
conducting  link.  Thus  it  will  be  seen  that  the  two  devices  are  con- 
structed upon  the  same  principle  that  they  have  the  same  mode  of 
operation,  that  they  accomplish  the  same  restilt,  and  that  the  means 
wherd>y  they  reach  it  are  mere  mechanical  substitutes  for  each  other. 
When  the  ract  was  discovered  and  illustrated  by  the  fus&le  plug  in 
the  carbon  plate  of  White,  that  material  held  in  the  face  of  a  plate  until 
the  latter  was  heated  by  a  persistent  arc  so  that  it  would  melt  and  re- 
lease the  plug,  prevented  the  formation  of  the  metal  conducting  link, 
between  the  plates  until,  and  produced  it  at,  the  proper  time  to  dis- 
charge the  function  of  the  patented  device,  a  shot  or  a  piece  of  in- 
soluble conducting  material  of  any  kind  held  in  tlie  face  of  a  plate  by- 
wax,  or  any  other  fusible  material,  so  that  it  would  be  prevented  from 
making  the  metal  conducting  link  until  the  proper  time,  and  would  then 
be  released  and  form  the  link  by  the  meltmg  of  the  wax  or  tiie  other 
material,  so  that  the  function  of  the  device  would  be  properly  dis- 
charged, became  the  plain  mechanical  equivalent  of  White's  fusible 
plug,  and  was,  in  legal  efiect,  the  same  thing  as  that  plug,  because  it: 
was  an  evident  mechanical  substitute  for  it;  used  for  the  same  purpose, 
and  accomplishing  the  same  result.  The  result  is  that  White's  claim 
of  his  device  was,  within  the  meaning  of  the  patent  law,  a  claim  of  the 
device  of  the  appellants  as  much  as  of  his  own  device,  and  he  did  no^ 
surrender  or  abandon  to  the  public  that  combination^  or  any  similar 
mechanical  -equivalent  of  his  invention. 
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An  attempt  Is  made  to  escape  from  this  conclusion  under  th«  nik 
that,  if  the  element  substituted  for  the  one  withdrawn  has  been  die- 
covered  since  the  date  of  the  patent,  it  cannot  be  said  to  be  its  me- 
chanical equivalent,  Gould  v.  Rees,  15  Wall.  187,  193,  31  L.  Ed.  39. 
Counsel  for  the  appellants  says  that  the  shot  and  the  wax  have  been 
discovered  since  the  patent  to  White,  and  have  been  secured  by  a  sub- 
sequent patent  to  Frank  B.  Cook.  No.  658,976,  dated  October  2, 1900. 
It  IS  tme  that  such  a  patent  has  been  issued ;  but  it  is  too  plain  for 
argument  or  serious  consideration  that  there  was  neither  discovery  nor 
invention  in  perceiving  or  applying  to  the  device  of  the  complainant 
the  fact  that  an  insoluble  metal  secured  by  wax  or  other  fusible  ma- 
terial was  the  mechanical  equivalent  of,  performed  the  same  function 
and  worked  the  same  result  as,  the  fusible  plug  of  White,  and  could  be 
effectually  used  as  its  substitute.  The  shot  and  wax  were  not,  there- 
fore, newly  discovered  elements,  but  constituted  a  mere  mechanical 
substitute  for  the  dement  which  White  described  and  claimed. 

The  second  position  of  counsel  for  the  appeUants  is  that  they  do  not 
infringe,  because,  when  attention  is  paid  to  the  inrts  which  really  do 
the  work,  their  device  does  not  accomplish  its  result  in  the  same  way 
as  does  that  of  the  complainant.    Machine  Co.  v.  Murphy,  97  U.  S, 
120,  125.  24  L.  Ed.  935,  Cahoon  v.  Ring,  Fed.  Cas.  No.  2,292,  i  CliflF. 
592.    It  is  contended  that  in  the  combination  of  White  the  fusible  ma- 
terial forms  the  conductmg  link  between  the  plates,  while  in  the  device 
of  the  appeHants  the  fusible  material  (the  wax)  does  nothing  at  all,  but 
is  sixnply  used  to  hold  the  shot  in  place  while  the  machine  is  construct- 
ed.   There  is  testimony  in  the  record  in  support  of  this  statement  of 
the  purpose  and  use  of  the  wax,  but  it  is  not  convincing  evidence.  The 
patent  to  Cook,  in  practical  accord  with  the  description  in  which  the 
device  of  the  appellants  is  constructed,  shows  clearly  that  the  pur- 
pose of  the  wax  was  not  to  hold  the  leaden  balls  until  the  combination 
was  made,  but  to  withhold  them  after  its  construction  so  that  they 
would  not  close  the  circuit  until  the  wax  was  melted  into  a  liquid  by 
means  of  the  heat  created  by  the  abnormal  discharge  of  the  current 
across  the  dielectric  between  the  plates,  and  then  to  permit  them  to 
make  the  conducting  link  and  dose  the  drcuit  as  in  the  combination 
of  VS^hite.    One  witness  testifies  that  in  practice  he  thinks  the  burning 
away  of  the  silk  occurs  before  the  melting  of  the  wax.    The  court  be- 
low reached  the  condusion  that  the  testimony  of  this  witness  was  the 
truth ;  that  the  silk  dielectric  is  sometimes  burned  away  at  a  point 
whic^  would  permit  the  loose  balls  to  come  together,  although  the  heat 
is  not  sufficient  to  mdt  the  wax.    In  view  of  the  evidence  to  whTch 
reference  has  been  made,  this  finding  of  fact  ought  not  to  be  disturbed. 
The  patent  to  Cook  is  of  much  greater  value  as  evidence  of  the  pur- 
pose and  operation  of  the  wax  than  the  testimony  of  interested  wit- 
nesses after  this  litigation  had  commenced.    We  accordingly  adhere  to 
the  view  of  the  court  below  that  the  purpose  and  effect  of  the  wax  was 
to  hold  the  conducting  material  until  the  heat  generated  by  the  arc 
melted  the  wax  and  released  the  shot,  so  that  they  would  run  down 
and  form  the  conducting  link  between  the  plates.   In  this  state  of  the 
case,  the  only  difference  in  the  operation  of  the  two  devices  to  form 
this  conducting  link  is  that  in  the  one  the  fusible  materiaJ,  when  it 
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melts,  not  only  releases  the  material  which  forms  the  conducting  link, 
but  itself  becomes  that  link,  while  in  the  other  the  only  function  oi  the 
fusible  material  is  to  hold  until  it  melts,  tuid  then  to  release  the  shot 
which  become  the  conducting  link  between  the  plates.   This,  however, 
is  an  immaterial  difference.   It  is  not  of  the  essence  of  the  invention  or 
of  its  operation.   The  essence  of  that  psut  of  this  invention  which  re- 
lates to  the  fusible  plug — the  mode  of  operation  which  distinguishes 
it  from  all  other  devices—- is  the  holding  of  a  cosiducting  material  out 
of  the  circuit  in  one  of  the  plates  by  means  of  a  fusible  material  until 
an  arc  heats  the  plate  and  melts  the  fusible  material  so  that  it  releases 
the  conductor,  and  causes  it  to  form  the  link  between  the  plates.  This 
mode  of  operation — this  distinguishing  characteristic  of  the  invention— 
the  appellants  have  completely  appropriated.   Their  device  holds  the 
conducting  material  out  of  circuit  in  the  same  way  that  White's  does, 
— by  a  fusible  material.   It  releases  it  in  the  same  way  that  White's 
device  does, — by  the  melting  of  the  fusible  materiaL   And  it  forms  the 
conducting  link  between  the  plates  in  the  same  way  that  the  combina- 
tion of  White  does, — by  permitting  the  conducting  material  to  run 
down  between  the  plates  and  in  contact  with  them  at  the  appropriate 
time.   The  two  devices  were  constructed  for  the  same  purpose.  They 
have  the  same  mode  of  operation,  and  they  accomplish  the  same  result 
in  the  same  way,  by  equivalent  mechanical  means.   The  affiants 
cannot  escape  liability  for  the  appropriation  of  tlie  entire  essence  o{ 
this  invention  by  the  slight  change  they  have  made  in  a  single  element 
of  the  combination  which  embodies  it. 

This  conclusion  has  not  been  reached  without  a  careful  consideration 
of  all  that  has  been  said  and  written  concerning  the  effect  of  the  silk 
dielectric,  its  partial  burning,  and  its  carbonization  in  the  operation 
of  the  device  of  the  appellants.    But  inasmuch  as  the  complainant's 
patent  clearly  covers  a  potential  discharger  using  a  silk  dielectric  in 
the  place  of  the  slotted  mica  partition,  our  conclusion  is  that  the  dis- 
cussion of  the  o[>eration  and  effect  of  the  silk  dielectric  is  not  material 
to  the  determination  of  the  issue  presented  in  this  case,  and  for  that  rea- 
son it  has  been  pretermitted.    This  case  stands  as  it  would  have  stood 
if  the  device  described  in  the  patent  bad  contained  a  silk  dielectric  in 
the  place  of  the  slotted  mica  partition.   The  appellants  can  reap  no 
advantage  and  can  escape  no  liability  on  account  of  the  peculiarities 
of  the  operation  of  the  silk  which  they  have  substituted  for  the  mica 
partition  of  White. 

The  decree  below  is  sustained  by  the  evidence,  is  wammt^  by  the 
law,  is  equitable  and  just,  and  it  is  affirmed. 
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(Clrcott  Court  of  Appeals.  Blghtli  arcnlt.  Februarr  17, 1902.) 


No.  1*637. 


L  Patkht*— ComnKATiOR  of  Old  ELSMsnra. 

A  new  eomblnatlOD  of  old  Qlements,  wbml^  an  old  nmilt  li  attalnfld 
In  a  more  CacUOb  oconomlcal,  and  eflBetnt  war,  may  be  protected  by  a 

1  SaHB— iNTBRTtON— IHKBDIATB  AlTD  GBimUL  UbB  ETEDCSOn  OF. 

Where  the  qnestfon  of  noTelty  Is  fairly  op^  for  consideration  under 
the  law,  the  fact  that  a  patented  derlce  or  combination  baa  displaced 
others  which  had  prerlondy  been  nsed  to  perform  Hn  fnnctlon,  and  hai 
gone  Into  Immediate  and  gen«»l  nse.  la  pregnant  and  pflcsnaatra  evi- 
dence that  It  iBToIves  InveQUon. 

a  Buufr— lATTMKS  Patekt  No.  830.067  Yalw. 

Letters  patent  No.  830,067,  dated  November  10.  1885.  to  John  A.  Seely. 
for  an  Improvement  In  grouping  spring  Jacks  and  annunciators  for  mul- 
tiple switchboards,  are  not  void  for  want  of  novelty  In  the  device,  or  of 
Invention  In  its  production,  and  they  are  Infringed  1^  the  dlrlalonal 
eystem  of  the  Klnloch  Telephone  Company, 

1  BaU— iBDHFSnWKT  IXTVimOHl   FATBmABLB  WHBU  ADTAUCT    DI  AXt 

Graddal. 

Where  the  advance  toward  the  desideratum  Is  gradual,  and  several  In- 
ventors  form  difTerent  combinations  which  accomplish  tbe  desired  result 
vftJi  Tarylng  degreea  of  t^ratlTe  aneceee,  each  is  entitled  to  his  own 
combination,  so  l^ig  mm  tt  dUCen  tarn  tiwae  of  bis  coo^etltors  and  does 
not  Indnde  theirs. 

CByUabos  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

R.  S.  Taylor,  for  appellants. 

Frederick  P.  Fish  and  George  P.  Barton,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Grcuit  Judges. 

SANBORN,  Circuit  Judge.   The  circuit  court  rendered  ft  decree 
in  fxvOT  of  the  Western  Electric  Company,  the  complainant  in  that 
court,  to  the  effect  that  the  defendants,  the  Kinloch  Telephone  Com- 
pany and  Samuel  M/  Kennard,  had  infringed  the  first  three  claims 
of  letters  patent  No.  330,067  issued  to  John  A.  Seely  on  November 
10,  1885,  for  an  "improvement  in  grouping  spring  jacks  and  annuncia- 
tors for  multiple  switchboards,"  and  perpetually  enjoined  them  from 
using  the  invention  described  in  those  claims.   The  defendants  have 
appealed  from  this  decree,  and  they  insist  that  it  is  erroneous,  on  the 
usual  grounds,  that  the  combination  described  in  the  patent  was  the 
jvoduct  of  mechanical  skill,  and  not  the  result  of  the  exenHse  of  the 
inventive  faculty,  and  that  they  have  not  used  the  combination.  The 
three  daims  of  the  patent  involved  read  in  this  way : 

"(ly  In  a  multiple  switchboard  system  In  which  the  IndlTldual  annnnclatOTS 
lire  ^atrlbnted  In  groups  upon  the  difTerent  boards,  switches  for  all  the  lines 
oD  each  of  tb»  boards,  and.  In  addition  thereto,  sets  or  groupe  of  swltcbea 
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on  the  different  boards  correspondlnr  to  tSie  different  gronps  of  Indl^aal 
annuoclatori,  each  group  of  annunciatocs  and  Its  correspondlaf  group  of 
switches  being  placed  relatively  to  each  other  In  the  same  position  on  each 
of  the  boards,  whereby  the  manner  of  answering  the  anbscribers  is  made 
anlform  upon  all  the  boards.  (2)  In  a  multiple  switchboard  system,  a  sprlng- 
Ja^  switch  on  each  board  for  each  line,  and  additional  spring-jack  switches, 
one  In  each  line,  for  the  initial  connectton,  said  additional  sprtng-Jack 
swltcbea  being  dlstrlbated  on  the  different  boards  In  uniform  groops,  and 
the  Individual  annunciatora  of  the  different  lines  arranged  In  corresponding 
groups,  substantially  as  and  for  the  purpose  cqwcifled.  (8)  In  a  multiple 
switchboard  a^em,  a  sprlng^Jack  swltdi  on  each  board  for  each  line,  and 
additional  spring-jack  switches,  one  in  each  line,  for  the  initial  connection, 
said  additional  aprlng-Jacfc  switches  being  d^trlbnted  on  the  dlffa»nt  boards 
In  uniform  groups  arranged  In  lines  across  the  boardSr  and  the  Individual 
annunciator^  of  the  different  lines  arranged  1b  corresponding  groups,  sub- 
stantially as  and  for  the  purpose  specified." 

The  improvement  of  Seely  described  in  these  daims  relates  entirely 
to  the  placing  and  grouping  of  switches  and  annunciators  in  a  multiple 
switchboard  system.    He  describes  in  his  claims  two  classes  of 
switches  which  in  the  operation  of  his  combination  perform  differ- 
ent functions.   A  swritch  is  any  device  by  which  one  line  may  be 
electrically  connected  with  another.   The  form  in  common  use  on 
switchboards  in  the  telephone  exchanges  consists  of  a  socket  set  in 
the  switchboard  containing  the  terminals  of  the  two  sides  of  the  sub- 
scribers' circuit,  and  this  is  used  by  means  of  a  plug  which  contains 
the  terminals  of  the  two  wires  that  are  attached  to  it  in  a  cord.  The 
insertion  of  the  plug  in  the  socket  makes  the  electrical  connection 
between  the  subscriber's  line  and  the  wires  attached  to  the  plug,  and 
these  wires  usually  lead  to  another  similar  plug  or  to  the  telefdione 
of  the  operator.   If  they  lead  to  another  plug,  electrical  connection 
may  be  made  between  the  lines  of  two  subscribers  by  inserting  these 
plugs  in  the  respective  switches  of  the  subscribers  upon  the  switch- 
board.  These  sockets  set  in  the  switchboard  through  which  the 
subscribers  communicate  with  each  other  are  called  "switches"  in 
Seely's  patent,  but  they  are  also   called  "jacks,"  "spring^jacks," 
"spring-jack  switches,"  and  "line  jacks."    In  this  opinion  they  will 
be  termed  "line  jacks."  They  are  the  "switches  for  all  the  lines  on 
each  of  the  boards"  specified  in  Seel/s  first  claim.   The  "groups  of 
switches  on  the  different  boards  corresponding  to  the  different  groups 
of  individual  annunciators"  will  be  called  answering  jacks,  to  distm- 
gutsh  them  from  the  line  jacks,  and  because  their  function  is  to  enable 
the  operator  to  answer  the  calls  of  the  subscribers  and  to  learn  their 
wants  by  plugging  into  them  instead  of  into  the  line  jacks,  and  thus 
electrically  connecting  her  telephone  with  the  wires  of  the  subscribers 
when  their  annunciators  announce  their  calls.    When  Seely  made  hia 
invention  the  annunciator  commotily  used  was  a  shutter  hinged  at 
its  lower  edge,  which  dropped  and  disclosed  the  subscriber's  number 
when  he  took  his  telephone  from  its  hook  or  otherwise  actuated  the 
current  so  as  to  release  the  catch  which  held  the  shutter  in  place. 
The  multiple  switchboard  upon  which  Seely  made  his  improvement 
was  the  switchboard  divided  into  sections  usually  by  perpendicular 
lines  described,  in  the  patent  to  Firman  of  January  17,  1882.  After 
S^ely  bad  placed  his  improvement  upon  it  each  section  of  this  board 
contained  all  the  line  jacks  o|  all  the  subscribers  served  by  t;he  entire 
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board  and  the  anntmctators  and  answering  jacks  of  about  aoo  of  the 
sabscriben.    If  there  were  1,200  to  be  served  by  the  entire  board  it 
migfat  consist  of  six  sections,  upon  each  of  which  a  line  jack  would 
be  i^aced  connected  with  the  line  of  each  subscriber,  while  each  sec- 
tion would  contain  the  annunciators  and  answering  jacks  of  only  about 
300  members  of  the  exchange.   For  instance,  the  first  section  might 
contain  the  annunciators  and  answering  jacks  of  subscribers  ntunbered 
from  I  to  200,  inclusive;  the  second  section  those  nun^>ered  from 
201  to  400  inclusive;  the  third  section  those  numbered  from  401  to 
600,  inclusive.    But  each  section  would  contain  a  line  jack  for  every 
subscriber  served  by  the  entire  board.   The  annunciators  and  answer- 
ing  yuks  are  divided  between  the  sections  in  order  to  enable  a  single 
operator  to  attend  to  the  calls  of  all  the  subscribers  whose  annuncia- 
tors appear  upon  a  section,  and  it  is  impracticable  for  a  single  opera- 
tor to  serve  more  than  200  subscribers.   In  the  combination  of  Seely 
the  annunciators  on  tadu  section  of  the  board  are  formed  into  a 
group,  and  the  answering  jacks  of  the  subscribers  represented  by 
these  annunciators  are  formed  into  another  group  by  themselves  and 
placed  npon  the  same  section.   The  members  of  the  several  groups 
of  annunciators,  and  their  corresponding  answering  jacks,  are  placed 
in  the  same  relative  positions  to  each  other  on  each  section,  so  that 
the  method  of  finding  and  plugging  into  the  answering  jacks  of  the 
subscribers  is  uniform  on  all  the  sections  of  the  board.   When  a  abut- 
ter drops  the  operator  plugs  into  the  answering  jack  of  the  subscriber 
who  csdls,  switdies  her  tdephone  into  the  circuit,  answers  the  call, 
learns  'the  number  of  the  subscriber  sought,  plugs  into  the  line  jack 
of  the  latter  upon  her  section  of  the  board,  calls  the  subscriber 
wanted,  and  then  switches  her  own  telephone  out  of  the  circuit  and 
leaves  the  two  subscribers  electrically  connected,  so  that  they  may 
talk  with  each  other.    Prior  to  Seely's  invention  the  line  jacks  on  a 
multiple  switchboard  performed  the  funeti<»i  of  Seely's  answcrmg 
jacks.    When  a  shutter  dropped  the  operator  was  required  to  find 
the  line  jack  of  the  calling  subscriber,  to        into  that,  to  answer 
the  call,  then  to  find  the  line  jack  of  the  subscriber  called,  to  plug  into 
this  line  jack,  to  call  him,  and  then  by  means  of  a  cord  with  plugs  at 
each  end  to  connect  the  Hne  jack  of  the  caller  with  that  of  the  called. 
Seely's  invention  consisted  in  the  combination  with  the  line  jacks  and 
groups  of  annunciators  on  the  sections  of  a  multiple  switchboard  of 
grotips  of  answering  jacks  in  such  a  way  that  each  group  of  annun- 
ciators shoukl  have  on  the  same  section  with  it  a  group  <^  the  an- 
swering jacks  of  the  subscribers  represented  by  the  annunciators 
thereon,  so  that  the  members  of  the  corresponding  groups  of  an- 
nunciatorB  and  answering  jacks  should  be  placed  in  uniform  relative 
positions  to  each  other  on  every  section  of  the  board.   The  essence 
of  his  invention  was  the  convenient  and  uniform  grouping  of  the  an- 
ounciatQrs  and  their  corresponding  answering  jacks  relatively  to  each 
other.    Some  of  the  obstacles  removed  and  some  of  the  advantages 
derived  from  this  comlnnation  were  these :   In  the  absence  of  Seely's 
groups  of  answering  jacks,  when  a  shutter  dropped  and  disclosed  the 
number  of  a  calling  subsoiber,  the  operator  was  obliged  to  search 
throucli  sU  the  tine  jacks  on  her  secti<ni,  perhaps  i,aoo  in  number, 
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to  find  the  jack  of  the  subscriber  and  to  plug  into  that  line  jack  in 
order  to  answer  the  call  and  to  learn  what  was  wanted.   The  desired 
line  jack  might  be  at  some  distance  from  the  annunciator,  and  time 
and  thought  would  be  required  to  find  it  and  to  make  the  connection 
with  it   Seely  placed  tl^  groups  of  answoing  jacks  near  to  tbdr 
coiresponding  groups  of  aommdators.   No  group  contained  more 
than  200  jacks.  When  a  subscriber  called,  the  operator  was  relieved 
from  a  search  for  his  Ifaie  jack  among  a  very  large  number,  perhaps 
1,200  similar  jacks.    She  was  only  required  to  find  and  connect  with 
his  answering  jack  in  order  to  learn  his  wants.   As  the  number  of 
these  answering  jacks  was  small,  not  more  than  200,  and  they  were 
imiformly  placed  and  arranged  relatively  to,  their  corresponding  an- 
nunciators, a  little  experience  soon  enabled  her  to  plug  into  the  right 
answering  jack  automatically,  without  noticing  the  niui^er  descried 
by  the  annunciator  or  thinking  of  or  searching  for  it.  This  auto- 
matic and  almost  involuntary  luibit  of  the  (^jnators  greatly  increased 
the  accuracy,  speed,  and  efficiency  of  the  service.    It  is  sometimes 
necessary  to  transfer  an  operator  from  the  section  at  which  she  has 
been  employed  to  another  section  of  the  board.   The  line  jacks  cor- 
responding to  the  group  of  annunciators  on  one  section  of  a  multiple 
board  are  in  a  different  place  upon  the  section  from  those  which 
correspond  to  the  group     annunciators  on  any  other  section  of  the 
board.    In  the  absence  of  Seely's  uniformly  grouped  answering  jacks 
an  operator  would  become  accustomed  to  find  the  line  jacks  through 
whidi  she  must  answer  on  a  certain  part  of  her  section.  When  die 
was  sent  to  another  section  she  would  be  compelled  to  devest -herself 
of  the  habit  of  plugging  into  that  part  of  the  section  to  answer  the 
calls,  and  to  learn  to  answer  them  through  another  set  of  jacks  on 
another  portion  of  the  section.   This  condition  of  things  necessarily 
resulted  m  delay,  mistakes,  and  confusion.   But  when  the  groups  of 
answering  jacks  were  combined  with  their  corresponding  groups  of 
annunciators  in  the  way  discovered  by  Seely,  an  operator  who  once 
learned  the  relative  positions  of  the  answering  jades  and  their  cor- 
responding annunciators  on  one  section  knew  their  rdation  upon  all 
the  sections,  because  their  relative  grouping  was  uniform  throughout, 
and  she  could  serve  equally  well  on  any  section  of  the  board.   It  is 
frequently  convenient,  and  sometimes  necessary,  to  change  the  service 
of  a  subscriber  from  one  section  of  a  board  to  another,  because  the 
subscribers  represented  on  a  certain  section  require  more  service, 
while  those  assigned  to  another  require  less  service,  than  a  sii^e 
operator  can  render.   The  only  convenient  method  to  make  this  trans- 
fer without  the  uniformly  grouped  answering  jacks  of  Seely  was 
by  changing  the  number  ol  the  subscriber,  and  many  subscribers 
seriously  objected  to  changes  in  their  numbers,  because  these  changes 
involved  a  change  of  thought  and  habit,  and  because  their  numbers 
came  to  have  value  in  trade.   Seely's  groups  of  answering  jacks  en— 
abled  the  tdephone  companies  to  transfer  the  service  of  a  subscr3>er' 
from  one  section  to  another  by  a  simple  transfer  of  his  annunciator 
and  answering  jack  without  any  change  in  his  number,  because  the 
uniform  relation  of  the  respective  members  of  the  correspondidS' 
groups  of  annunciators  and  answering  jacks  renders  numbov  upon 
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them  unnecessary,  and  enables  the  operator*  to  serve  tHe  subscribers 
with  equal  facility  in  any  section  to  which  they  are  assigtied.  Seely's 
groups  of  answering  jacks  diminished  the  congestion  of  lines  and  the 
matting  which  resulted  from  the  connection  of  the  line  jacks  with 
each  other  for  purposes  of  communication.   Without  these  answering 
jacks  the  line  jack  of  the  calling  subscriber  was  first  used  for  answer-, 
ing  purposes,  and  waft  then  connected  with  that  of  the  subscriber 
called  by  a  cord  attached  to  a  plug  at  each  end.    One  of  these  plu^ 
was  inserted  in  the  line  jack  of  the  calling  subscriber,  and  the  other  in 
that  of  the  subscriber  called.    Every  connection  made  stretched  a 
cord  across  a  portion  of  a  section  of  the  board.    In  busy  times  these 
cords  became  numerous  and  matted.   When  Seely's  groups  of  an- 
swering jacks  were  placed  upon  the  board  it  became  unnecessary 
to  use  the  line  jacks  to  answer  calls,  and  the  electrical  connection  of 
the  caller  with  the  called  could  be  effected  by  connecting  the  answer- 
ing jack  of  the  former  with  the  line  jack  of  the  latter,  thus  greatly 
relieving  the  congestion  of  the  cords  upon  that  portion  of  the  section 
covered  by  the  line  jacks.   These,  and  perhaps  other,  benefits  con- 
ferred by  this  invention,  commended  it  to  the  trade,  and  it  imme- 
diately went  into  general,  perhaps  almost  universal,  use  in  all  the 
large  telephone  exchanges  of  the  country.    Its  utility  is  not  denied. 
But  it  is  earnestly  contended  that  it  was  not  patentable  because  any 
mechanic  skilled  in  the  art  could  have  produced  it  without  the  exer- 
cise of  any  of  the  genius  of  the  inventor.    In  support  of  this  conten- 
tion it  is  argued  that  letters  patent  No.  246,48x,  issued  on  August  30, 
1881,  to  Eldred  and  Durant  for  improvements  in  telephone  exchange 
systems  and  apparatus,  discloses  an  annunciator,  a  line  jack,  and  an 
answering  jack  for  each  subscriber,  while  letters  patent  No.  258,234, 
issued  on  May  23,  1882,  to  M.  G.  Kellogg,  shows  a  board  containing 
line  jacks  and  other  boards  provided  with  annunciators  and  their  cor- 
responding answermg  jacks,  so  that  when  Seely  made  his  combina- 
tion there  was  nothing  left  for  him  but  the  grouping  of  the  answering 
jacks,  and  that  there  could  have  been  no  invention  in  the  mere  ar- 
ranging of  these  jacks  to  correspond  with  the  annunciators.  A  care- 
ful examination  and  analysis  of  the  devices  described  in  these  patents 
<li5closes  the  fact,  however,  that  neither  of  them  either  suggests  the 
improvement  of  Seely  or  was  designed  to  or  capable  of  removing 
the  e\'il5  which  he  sought  to  remedy.    His  invention  was  directed  to 
the  improvement  of  the  service  on  a  multiple  switchboard,  to  an  ef- 
fort  to  enable  one  operator  to  render  more  speedily  and  efficient^ 
all  the  service  required  by  the  subscribers  intrusted  to  her  care.  Nei- 
ther of  the  patents  cited  contemplates  the  use  of  a  multiple  switch- 
board with  the  improvements  it  describes,  and  neither  of  them  in  any 
way  suggests  that  separate  but  uniform  grouping  relative  to  each 
other  of  corresponding  annunciators  and  answering  jacks  which  con- 
stitutes the  essence  of  Seely's  invention.   The  patent  to  Eldred  and 
Dnrant  shows  a  signal  box  and  two  spring  jacks  at  the  exchange 
for  each  subscriber.   The  operator  is  provi^d  with  a  telephone  omh 
nected  by  two  wires  with  the  metal  sides  of  a  wedge.   The  sides  ol 
this  wedge  are  insulated  from  each  other  by  a  piece  of  niMier  be- 
tween them.   By  the  insertion  of  this  wedge  undca*  a  spring  jack 
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upon  the  side  of  the  signal  box  the  telephone  of  operator  !s 
switched  into  the  circuit,  so  that  she  may  answer  a  call  or  notify  a 
subscriber  that  some  one  has  called  him.  When  the  wedge  is  with- 
drawn the  circuit  is  comfdeted  through  another  spring  jack,  and  by 
the  insertion  of  the  plugs  of  a  cord  circuit  under  two  of  these  spring 
jacks  the  tines  of  two  subscribers  may  be  electrically  connected.  It 
15  true  that  this  patent  shows  an  annunciator,  a  spring  jack  for  an- 
swering  calls,  and  a  second  spring  jack  for  connecting  with  other 
subscribers  for  each  of  the  subscribers  to  the  exchange.  But  the  de- 
vice lacks  Seely's  uniform  grouping,  his  combination  with  and  im- 
provement on  the  multiple  switdiboard,  his  means  of  accomplishing 
his  purpose,  and  it  is  utterly  incapable  of  performing  any  of  the  func- 
tions or  accomplishing  any  of  the  objects  of  his  invention. 

Nor  is  the  contrivance  of  Kellogg  much  nearer  in  function,  means, 
or  effect  to  the  combination  of  Seely.    It  has  no  multiple  switchboard. 
It  consists  of  one  board,  on  which  the  line  jacks  of  all  the  subscribers 
are  placed,  and  two  or  more  other  boards,  among  which  the  cor- 
responding annunciators  are  distributed.   In  practice  each  annnndator 
board  is  served  by  one  operator,  while  the  board  which  contains  the 
line  jacks  is  worked  by  switchmen  who  connect  the  line  jacks  as  direct- 
ed by  the  operators  at  the  annunciator  boards.   Each  operator  at  an 
annunciator  board  is  provided  with  a  telephone  which  she  may  switch 
into  the  circuit  of  a  subscriber  by  pressing  the  plug  attached  to  it  upon 
a  connecting  bolt  near  or  on  his  annunciator.  Conceding  that  these  con- 
necting bolts  are  the  equivalents  of  Seely's  answering  jacks,  we  have 
here  a  single  switchboard  containing  the  Une  jacks  of  all  the  Unes  and 
several  switchboards,  each  one  of  which  is  provided  with  annunciators 
and  corresponding  answering  jacks  of  a  part  of  the  lines.    But  here 
is  no  multiple  switchboard,  no  separate  and  uniform  grouping  of  cor- 
responding annunciators  and  answering  jacks,  but  an  answering  jack 
on  each  annunciator ;  no  purpose  or  effort  to  concentrate  all  the  work 
of  serving  each  line  in  the  hajids  of  a  single  operator,  but  a  successful 
effort  to  divide  it  between  two  or  more  operators,  thereby  increasing 
delay,  confusion,  and  chance  of  mistake.   The  combination  of  this  pat- 
ent ftoes  not  teach  the  way  to  remove  the  evils  which  Seely  remedied 
or  to  reach  the  desiderata  which  he  sought.  The  patent  describes 
no  means  which  could  perform  the  function  of  improving  the  service 
of  the  multiple  switchboard  which  the  combination  with  that  board 
of  corresponding  anmmdators  and  answering  jacks  separately  but 
uniformly  grouped  upon  each  section  of  the  board  effected.    Our  con- 
clusion is  that  the  patents  of  Eldred  and  Dnrant  and  of  Kellogg  do  not 
anticipate  or  st^gest  the  combination  of  Seely.   The  question,  recurs, 
did  it  require  any  exercise  of  the  inventive  faculty  to  produce  his  com- 
bination, in  view  of  the  state  of  the  art  which  the  multiple  switchboard 
Firman  and  these  patents  disclo»?   No  one  has  yet  been  able  to 
formulate  a  test  whereby  a  line  of  demarkation  between  the  products 
of  the  inventor's  intuition  and  the  results  of  the  skill  of  the  mechanic 
may  be  surely  drawn  in  all  cases  as  they  arise.   That  question  is  and 
always  must  be  left  for  determination  by  a  careful  »ercise  of  the  jndg- 
ment,  enlightened  by  a  knowledge  of  the  state  of  the  art  and  of  the 
advance  in  it  which  the  device  in  qne8ti<»i  marks,  and  guided  the 
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established  rules  and  principles  of  the  law.  The  two  classes  of  cases 
led  by  Atlantic  Works  v.  Brady,  107  U.  S.  192.  300,  3  Sup.  Ct.  225*  27 
L.  Ed.  438,  and  Loom  Co.  v.  Higgins,  105  U.  S.  580.  591,  26  L.  Ed. 
1177,  have  been  again  cited  and  reviewed  for  our  guidance,  and  have 
been  carefully  considered  in  reaching  our  conclusion.  A  plausible  and 
persuasive  argument  may  be  made  that  this  combination  falls  under 
either  class  of  cases,  that  it  might  have  been  and  was  produced  by  the 
skill  of  the  trained  mechanic  or  by  the  intuitive  genius  of  the  inventor. 
The  patent  which  describes  it,  however,  raises  a  presumption  in  favor 
of  its  novdty  and  its  patentability.  It  was  a  new  combination.  No 
such  separate  yet  uniform  groupii^  of  corresponding  amiundators  and 
answeriz^  jacks  with  -a  multiple  switchboard  had  ever  been  made  or 
used  befMe  Seely  conceived  and  described  it  That  combination  vras 
not  a  pioneer ;  perhaps  it  was  not  a  great  invention.  But  it  discharged 
the  functions  of  the  multiple  switchboard,  its  annunciators,  and 
switches  more  speedily  and  efficiently  than  they  had  ever  been  per- 
fomied  without  it,  and  a  new  combination  of  old  elements  by  which 
an  old  resuk  is  attained  in  a  more  facile,  economical,  and  efficient  way 
may  be  protected  by  a  raitent.  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  xo6  Fed.  693,  707,  45  C  C.  A.  544, 
557  i  Seymour  v.  Osborne,  ix  Wall  516,  542,  ao  L.  Ed.  33;  Gould  v. 
Rees,  15  Wall.  187,  189,  21  L.  Ed.  39;  Thomson  v.  Bank,  53  Fed. 
250.  25a,  3  C.  C  A  518,  520, 10  U.  &  App.  500,  509. 

The  corotunation  had  great  utility.  It  went  into  immediate  and 
general  use.  While  this  fact  is  insufficient  in  itself  to  sustain  a  patent 
where  the  machine  or  combination  is  clearly  vrithout  novelty,  yet  where 
the  question  of  novelty  is  fairly  open  under  the  law,  the  fact  that  a 
patented  device  or  combination  has  displaced  others  which  had  previ- 
ously been  used  to  perform  its  ftuictioo  and  has  gone  into  immediate 
and  general  use  is  pregnant  and  persuasive  evidetice  that  it  involved 
invention.  National  Holkiw  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  693,  707,  45  C.  C.  A.  544,  558;  Smith  v. 
Vulcanite  Co.,  93  U.  S.  486,  495,  23  L.  Ed.  952 ;  Loom  Co.  v.  Hig- 
gins, 105  U.  S.  580,  591,  26  L.  Ed.  1177;  Manufacturing  Co.  v. 
Adams,  151  U.  S.  139,  143,  14  Sup.  Ct.  295,  L-  Ed.  103;  Magowan 
V.  Packing  Co.,  141  U.  S.  332,  342,  12  Sup.  Ct.  71,  35  L.  Ed.  781; 
Graphophone  Co.  v.  Leeds  (C.  C.)  87  Fed.  873 ;  Topliff  v.  Topliff,  145 
U.  S.  156, 164,  la  Sup.  Ct.  825, 36  U  Ed.  658.  It  cannot  be  truthfully 
said  that  it  is  so  dear  that  there  was  no  invention  In  S^/s  device 
that  the  question  whether  or  not  it  was  the  product  of  the  inventive 
genius  is  not  open  for  consideration  under  the  law. 

Again,  the  court  below  has  considered  this  question  in  the  light  of 
the  state  of  the  art,  and  of  the  conflicting  testimony  of  the  witnesses, 
and  has  dedded  that  Seely's  combination  was  an  invention.  Vhis 
orachision  is  presumptively  correct,  and  ought  not  to  be  reversed  un- 
less an  obvicnas  error  has  intervened  in  the  application  of  the  law,  or 
some  serious  mistake  has  been  made  in  the  consideration  of  the  facts 
by  the  ciroiit  court  National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  106  Fed.  603,  711^  45  C  C.  A.  544, 
567;  Mann  v.  Bank,  86  Fed.  51,  53,  29  C.  C  A.  547,  549,  57  U.  S. 
App.  634, 637;  TUgfaman  v.  Proctor,  125  U.  S.  136. 8  Sup.  Ct  894, 31 
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L.  Ed.  664;  Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct.  355,  32 
L.  Ed.  764;  Fnrrer  v.  .Ferris,  145  U.  S.  132,  134, 12  Sup.  Ct.  821.  36 
L.  Ed.  649;  Warren  v.  Burt,  58  Fed.  loi,  100,  7  C  C.  A.  105,  no, 
12  U.  S.  App.  591,  600;  Plow  Co.  V.  Carson,  72  Fed.  387,  x8 
C  C.  A.  606,  607,^6  U.  S.  App.  448,  456;  Trust  Co.  v.  McClure,  78 
Fed.  209,  210,  24  C.  C.  A.  64,  65,  49  U.  S.  App.  43,  46;  Exploration 
Co.  V.  Adams,  104  Fed.  404,  408,  45  C.  C.  A  185,  188.  There  does 
not  appear  to  have  been  any  such  error  or  mistake  in  the  consideration 
or  decision  of  this  question.  Fairly  open  for  debate  as  the  question 
undoubtedly  was  under  the  law  and  the  facts,  the  novelty  of  the  com- 
bination the  cleverness  of  its  conception,  its  obvious  utility,  the  evils 
it  remedied,  the  advantages  it  conferred,  the  presumpttcm  ac^mpa- 
nying  the  patent,  and  the  immediate  general  use  of  the  contrivance 
furnished  ample  warrant  for  the  finding  that  this  device  was  not  pro- 
duced without  some  exercise  of  the  inventive  faculty,  and  these  con- 
siderations forbid  us  to  reverse  the  conclusion.  The  patent  to  Seely 
is  not  void  for  want  of  novelty  or  invention. 

The  second  objection  to  this  decree  is  that  the  combination  of  the 
defendants  does  not  infringe  that  of  the  complainant.  The  principle 
of  the  multiple  switchboard  lies  at  the  foundation  of  both  combina- 
tions. The  defendants,  instead  of  placing  all  tbe  line  jacks  of  aU 
their  subscribers  upon  the  same  multiple  switchboard,  divide  their 
subscribers  into  four  equal  parts  or  divisions,  called  divisions  A,  B,  C, 
and  D.  They  place  the  line  jacks  of  each  division  on  a  separate 
multiple  switchboard,  consisting  of  seven  sections,  but  put  none  of 
the  line  jacks  of  the  other  three  divisions  upon  this  switchboard.  On 
each  of  the  four  switchboards  they  place  annunciators  and  answer- 
ing jacks  for  all  their  subscribers  so  grouped  on  the  sections  of  the  * 
board  that  the  groups  of  annunciators  have  corresponding  groups  of 
answering  jacks  arranged  uniformly  relatively  to  each  other  on  aU  the 
sections  of  all  the  boards.  Each  subscriber  is  provided  with  a  direc- 
tory which  shows  the  members  of  each  of  the  four  divisions.  His 
line  has  a  line  jack  on  one  only  of  the  four  switchboards,  biit  it  has 
annunciators  and  answering  jacks  on  all  the  boards.  He  is  provided 
with  four  buttons,  one  for  each  of  the  divisions  A,  B,  C,  and  D.  The 
directory  shows  him  to  what  division  each  subscriber  belongs.  When 
he  wishes  to  talk  to  a  member  of  the  A  division,  he  presses  his  A 
button,  and  this  actuates  his  annunciator  on  the  A  board,  and  the  op- 
erator then  proceeds  as  in  Seel/s  combination  to  answer  through  the 
group  of  answering  jacks,  to  call  the  subscriber  wanted  through  the 
latter's  line  jack,  and  to  make  the  electrical  connection  between  the 
two  subscribers.  All  the  annunciators  and  all  the  answering  jacks  of 
all  the  lines  of  the  defendants  are  distributed  in  corresponding  groups 
upon  the  sections  of  each  of  the  four  boards,  so  that  each  group  of 
annunciators  and  its  corresponding  group  of  answering  jacks  occupy 
the  same  uniform  relative  position  to  each  other  on  each  section  of 
each  of  the  boards.  This  uniform  grouping  relative  to  each  other  of 
the  annunciators  and  their  corresponding  answering  jacla  is,  how- 
ever, the  principle  of  Seel/s  invention.  It  is  the  peculiar  combina- 
tion of  devices  which  distinguishes  his  combination  from  all  other  con- 
trivances.  Burr  V.  Duryee,  i  Wall.  531,  17  L.  Ed.  65a  This,  witlm 
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lU  the  effects  wkich  flow  from  its  nit,  the  fodle  and  automatic  finding 
by  the  operator  of  the  right  answerii^  jack,  the  change  of  operators 
from  section  to  section  without  loss  oteffidency*  the  practical  transfer 
of  the  service  of  subBcribcrs  from  section  to  section  mthout  cban^  in 
their  nmnbers,  and  the  diminution  ol  oords  ttpon,  and  use  of,  those 
portions  of  the  boards  occupied  by  the  line  jacks,  the  defendants  have 
nnquestionably  appropriated.   They  seek  to  escape  from  the  decree 
iriiich  enjoins  them  from  continuing  this  infringement  upon  two 
grounds :   They  say,  in  the  first  place,  that  the  presence  of  the  line 
jacks  of  all  the  subscribers  to  an  exchaiige  on  each  of  the  sections  of 
the  mult^le  switchboard  is  an  essential  element  of  Seely's  combina- 
tk>n,  and  that  this  element  is  not  found  in  their  device,  because  only 
one-fourth  of  the  line  jacks  of  their  subscribers  appear  on  any  section 
of  any  board  in  their  system.  And  in  the  second  place,  they  insist 
that,  while  all  the  annunciators  and  their  corresponding  answering 
jacks,  when  taken  together,  are  uniformly  and  relatively  grouped  as  in 
the  combination  of  Seely,  yet  this  is  not  true  of  the  annunciators  of 
the  lines  of  any  division  and  their  corresponding  answering  jacks 
when  these  are  considered  apart  from  the  annunciators  and  answering 
jacks  of  the  other  divisions.   The  portion  of  the  claim  of  Seely  upon 
which  reliance  is  placed  to  support  the  first  objection  here  reads:  In 
a  multiple  switchboard  system  in  which  the  individual  annunciators  are 
distributed  in  groups  upon  the  different  boards,  switches  for  all  tlie 
lines  on  each  of  the  boards,  and,  in  addition  thereto,  sets  or  groups 
of  switches  on  the  different  boards,"  etc.   But  the  fair  interpretation 
of  the  words  "switches  for  all  the  lines  on  each  of  the  boards"  is  not 
that  all  the  line  jacks  for  all  the  lines  in  an  exchange  must  necessarily 
be  placed  on  the  same  multiple  switchboard.    "The  boards"  and  "the 
different  boards"  in  the  quotation  mean  sections  of  a  single  switch- 
board, and  not  different  switchboards,  and  the  true  interpretation  of 
Seely's  call  ior  "switches  for  all  the  lines  on  each  of  the  boards"  is 
that  the  line  jacks  of  all  the  lines  served  by  a  single  multiple  switch- 
board are  to  be  placed  in  the  usual  manner  on  each  of  the  different 
sections  of  that  board.   And  this  is  exactly  what  the  defendants  have 
done.    They  have,  it  is  true,  divided  their  subscribers  into  four  di- 
visions ;  but  they  have,  in  effect,  installed  four  multiple  switchboards, — 
one  to  serve  each  division  of  their  customers.   The  line  jacks  of  the 
A  subscribers  appear  on  the  A  board  only.   But  every  line  jack  served 
by  that  board  appears  upon  aB  the  different  boards  or  sections  which 
compose  it.  This  arrangement  falls  within  the  plain  meaning  of 
Seely's  claim,  and  the  fact  that  the  defoidants  operate  three  other 
multiple  switchboards  arranged  in  the  same  way  does  not  lessen  their 
liability  for  the  appropriation. 

Nor  can  they  successfully  exempt  themselves  from  their  just  liability 
for  taking  the  principle  and  means  disclosed  in  Seely's  invention  be- 
cause the  grouping  of  the  annunciators  and  answering  jacks  pertain- 
ing to  eac£  of  the  separate  divisions,  when  these  are  considered  by 
themselves,  may  not  be  uniform  upon  the  various  sections  of  the 
boards.  The  essence  of  Seely's  invention  is  the  uniform  correspond- 
taot  in  relative  position  of  aU,  and  not  of  a  part  of  the  members  of 
the  groups  of  annunciators  and  answering  jacks,  so  that,  given  the 
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place  in  a  group  of  answering-  jacks  corcespondihg  to  an  annundator 
in  one  group  of  annunciators,  ai»i  every  answering  jack  oorrespondiag 
to  an  annunciator  ih  tfae  same  place  in  the  other  groups  will  be  found 
in  the  same  relative  position  in  every  corr«ponding  groiq>  of  answer- 
ing jacks.  This  unttonn  correspondence  in  the  relative  positions  of 
the  groups  and  the  members  of  which  th^  are  composed,  the  defend- 
ants have  taken  and  preserved.  Their  c<»nbination  involves  the  priri' 
ciple,  uses  the  means,  and.  by  the  operation  of  that  principle  and  the 
use  of  those  means,  performs  the  function  of  the  improvement  patented 
to  the  complainant. 

The  history  of  this  art  shows  that  this  is  a  case  in  which  many  men 
have  contributed,  not  only  the  skill  of  mechanics,  but  the  g^emus  of 
inventors  toward  reaching  the  high  state  of  effictencjr  which  it  has 
now  attained.  The  advance  has  not  been  made  in  a  smgle  leap,  but 
step  by  step.  Many  inventors  have  formed  differing  combinations 
which  accomplished  the  desired  result  with  varying  degrees  of  success. 
Many  of  these  inventions  are  limited  in  their  character  and  their  opera- 
tion. The  invention  described  in  the  patent  to  Seely  was  one  of  them. 
It  differs  from  all  others,  and  he  is  entitled  to  its  use  and  its  protec- 
tion. Many  other  combinations  are  open  to  free  use  by  the  defend- 
ants, but  tl^t  of  Seely  is  not.  When  the  advance  toward  the  desidera- 
tum is  gradual,  and  several  inventors  form  different  combinations 
which  accomplish  the  desired  result  with  varying  degrees  of  operative 
success,  each  is  entitled  to  his  own  combination  so  long  as  it  differs 
from  those  of  his  competitors  and  does  not  include  theirs.  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  io6 
Fed.  693,  712,  45  C.  C.  A.  544,  563;  Railway  Co.  v.  Sayles,  97  U.  S, 
554,  556,  24  L.  Ed.  1053 ;  McCormick  v.  Talcott,  20  How.  405, 
IS.  JU  Zd.  930;  Stirrat  v.  Manufacturing  Co.,  61  Fed.  980,  981,  10 
C.  C  A.  216,  217,  27  U.  S.  App.  13,  42 ;  Griswold  v.  Harkcr,  62  Fed. 
389,  391, 10  C  C.  A.  435,  438, 27  U.  S.  App.  122, 150;  Adams  Electric 
R.  Co.  v.  Lmdell  R.  Co.,  77  Fed.  432,  440,  23  C.  C  A.  333,  331,  40 
U.  S.  App.  482,  498. 

The  decree  below  must  be  affirmed,  and  it  is  so  ordered. 


BURGBt  V.  BOBINBOM. 
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BTTBOBT  T.  ROBINSON. 


ft^rcQlt  Conrt  of  AppeaU,  Tlrbt  Circuit  JAnoair  ^>  1^02^ 

(fosFOUTiom— Burr  bt  Reobitxb  to  £n»>bci  Pabsoval  LiABiLtrr  or  Stocks 
■(»j«Bs— SsT-Orv. 

Bj  well-settled  rulM,  tbe  IndlTldnal  liability  of  a  stockholder  in  a 
Minnesota  corporation  la  not  to  the  corporatloUt  but  to  Its  credttors; 
and  hence^  In  a  snlt  against  sncb  stocltholder  to  enforce  such  llabillQr. 
tbe  defradant  cannot  set  off  an  Indebtedness  due  ftom  ttM  corporation 

to  htiw. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

John  Corcoran  and  William  B.  Sullivan  (Crosby  &  Nixon,  on  the 
triefs),  for  plaintiff  in  error. 
Stiles  W.  Burr  (John  W.  Saxc,  on  the  briefs),  for  defendant  in  error. 

Before  COLT  and  PUTNAM.  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  This  suit  was  brought  to  enforce  the 
liability  of  the  defoidant  bdow  as  a  stockholder  in  a  corporation  organ- 
ized under  the  laws  of  Minnesota.  The  judgment  of  the  circuit  court 
was  against  him,  and  thereupon  he  sued  out  this  writ  of  error.  With 
tbe  exception  of  a  single  particular,  the  case  involves  questions  (Us- 
posed  of  by  us  in  Hale  v.  Hardon,  37  C  C.  A.  240^  95  Fed.  747,  and 
is  determined  by  it. 

It  is  not  necessary  to  consider  the  proposition  made  by  the  defendant 
below  that  certain  legislation  of  Minnesota,  subsequent  to  his  acquir- 
ing the  stock  in  the  corporation  in  question,  is  ineffectual,  because,  in- 
dqpendently  of  that,  the  prindides  asserted  in  Hale  v.  Hardon  are  suffi- 
cient to  sustain  the  judgment,  unless  the  defendant  below  is  entitled  to 
an  offset  as  a  general  creditor  of  the  corporation.  He  is  admittedly 
2  general  creditor  for  a  larger  amount  than  that  claimed  from  him  as 
a  stockholder.  Nevertheless,  in  order  to  lay  the  foundation  of  a  right 
of  set-off,  either  at  law  or  in  equity,  the  claims  pro  and  con  must  be 
in  the  same  interest.  A  trustee,  enforcing  a  claim  in  behalf  of  his 
trust,  is  not  subject  to  set-off  of  the  claims  of  the  debtor  of  the  trust 
against  the  trustee  individually.  In  the  present  case,  the  plaintiff 
Mknr  stand*  as  the  representauve  of  the  creditors  of  the  corporation, 
and  not  of  the  corporation  itself.  So  tliat  the  cross  demands  are  not  in 
flie  same  interest  within  the  rules  applicable  to  set-offs.  The  underly- 
ii^  principle  which  applies  in  this  respect  has  been  so  many  times,  and 
so  thoroughly  and  broadly,  stated  bv  the  stq>reme  court,  that  it  is 
not  necessary  for  us  to  explain  them  nirther. 

The  judgment  of  the  circtnt  court  is  affirmed,  with  interest  and  the 
Gosts  01  af^>cftl  are  awarded  to  the  defendant  in  error. 
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HALS  r.  OALDBS  et  aL 
(Olreatt  Gout  a  Bhoda  Idand.  r«lmiur  8.  IQO&I 

No.  2,623. 


t.  COBPORATIOHB— BOIT   BT  RbOBITBR   TO    EKFOaOS   FSBSONAL  LlABILITT  Off 

rSroCKHOLDURB — tiZT-OPV. 

Tbe  ludiTldual  liability  of  a  gtocl;holder  In  a  corporation  created  by 
tiae  statnte  of  Mbuiew>ta  la  not  to  the  corporation,  bat  to  Ita  creditors; 
and  hence,  in  a  suit  a  special  rectirer  to  enforce  mch  Uabilitj 
agalnat  a  vtockboldor,  the  defendant  cannot  set  off  an  Indebtedness  due 
from  the  corp<n»tion  to  blm. 
IL  Bamb— DBFaNBEs— Suit  ih  Anotbbii  Jurisdiction. 

Gen.  St  Minn,  f  6811,  proTldes  for  the  calling  In  bj  pnbllcatlw  of  all 
creditors  of  a  corporation  In  a  salt  on  behalf  of  creditors  to  enforce  the 
statutory  liability  of  the  stockholders,  and  all  who  become  creditors  of 
a  Mlnneeota  con>oratloa  by  their  contract  snbmlt  themselves  to  such 
proTlslon.  Ilcnce,  In  an  action  by  a  special  receiver,  appointed  in  such 
a  suit,  to  enforce  the  assessment  made  tha«ln  against  a  shKihbolder.  a 
plea  alleging  that  defendant  Is  a  creditor  of  the  cwporation,  and  did 
not  receive  notice  of  the  snltr  nor  appear  therein  to  prove  lils  dalm. 
where  the  declaration  alleges  that  the  provision  of  the  statute  was 
complied  with,  Is  Inaofficlent;  nor  does  a  plea  setting  up  sach  tact  con- 
stitute groaad  why  a  court  of  another  Jurisdiction  should  not  wtmain 
Um  action  apcm  the  principles  of  oomlty. 

At  Law.   On  plaintiff's  demtirrer  to  fourth,  fifth,  and  sixth  pleas. 

M.  H.  Boutdle,  Robert  W.  Btnbank,  and  Eben  Wintbrop  Freeman, 
{or  plaintiff. 
Van  Slydc  &  Mumford,  for  defendants. 

BROWN,  District  Judge.  The  fourth  plea  is  a  strict  plea  of  set- 
off, and  the  demurrer  to  this  plea  must  be  sustained,  on  the  authority 
of  the  decision  of  the  circuit  court  of  appeals  for  this  circuit  in  Bturget 
V.  Robinson,  Z13  Fed,  669,  rendered  January  24,  1902. 

I  am  of  the  opinion,  also,  that  the  fifth  plea  must  be  regarded  merely 
as  a  plea  in  set-off,  and  that  the  main  defense  of  the  defendants  must 
be  considered  solely  upon  the  sixth  plea.  The  demurrer  to  the  fifth 
plea  is  therefore  sustained,  for  the  same  reason  ai^^icable  to  the  fotirth 
plea. 

By  the  sixth  plea  the  defendants  set  up  the  fact  that  they  were  cred- 
itors of  the  corporation  to  the  amount  of  about  $2,000,  with  interest ; 
that  by  reason  of  this  fact  they  were,  at  the  time  of  the  commencement 
by  Rogers  of  the  suit  in  behalf  of  himself  and  all  other  creditors  of  said 
Northwestern  Guaranty  Loan  Company,  entitled  to  be  notified  of  the 
•pendency  of  said  suit,  and  to  have  an  opportunity  to  intervene  therein, 
and  to  have  the  said  sums  of  money  due  them  set  off  against  their 
liability  as  stockholders.  They  aver  that  they  did  not  receive  notice 
of  the  pendency  of  said  suit,  and  did  not  have,  an  (^>portunity  to  inter- 
vene therein  as  aforesaid.   They  contend  that,  since  the  equities  aris- 
ing from  the  dual  position  of  the  defendant  as  creditor  and  stockholder 
cannot  be  adjusted  in  this  suit,  the  action  will  not  be  permitted,  and 
rely  on  Mathez  v.  Neidig,  72  N.  Y.  100.    Quoting  the  opinion  of 
Judge  Aldrich  in  Hale  v.  Hardon,  37  C.  C.  A.  268,  95  Fed.  775,  to 
the  effect  that  "whether  a  receiver  shall  or  shall  not  maintain  an  action 
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extraterritorially  is  not  a  question  of  absolute  right,"  the  defendants 
contend  that  the  additional  facts  pleaded  by  them  take  the  case  at  bar 
ont  of  tlie  Teason  of  the  decision  in  Hale  v.  Hardon,  and  present  to 
this  court  grounds  which  should  induce  it  to  deny  the  exercise  of 
principles  of  comity  in  fiavor  of  the  plaintiff  in  the  present  case. 

Jt  should  be  observed,  however,  that  the  declaration,  not  demurred 
to  in  this  respect,  alleges  that  in  the  suit  by  Rogers,  "according  to  and 
as  provided  by  the  laws  of  said  state,  such  proceedings  were  had  in 
said  cause  that  an  order  was  therein  entered  limiting  the  time  within 
which  creditors  desiring  to  participate  therein  should  intervene  and 
present  and  file  complaints  in  intervention,  and  due  notice  of  such  of  ^ 
der  given  to  all  parties  in  interest,  all  as  provided  by  the  laws  of  sai(f 
5tate."  Section  ^ii  of  the  Minnesota  statute,  referred  to  in  Hale  v. 
Hardon,  37  C.  C.  A.  243,  257,  271,  272,  95  Fed.  750,  764,  778, 
yy%  and  at  other  {daces,  provides  for  notice  by  publication.  The  plea, 
does  not  set  forth  that  notice  was  not  given  by  publication^  as  provided 
for  in  the  statute,  but  merely  that  the  defendants  did  not  receive  notice 
of  the  pendency  of  said  suit.  The  question  then  arises  whether,  a» 
aeditors  of  the  corporation,  the  defendants  submitted  themselves  to 
the  laws  of  Minnesota,  which  provided  for  notice  by  publication.  On 
page  257,  37  C  C.  A.,  and  page  764, 95  Fed.,  in  the  opinion  in  Hale  v. 
Hardon,  it  was  said : 

TTbe  Minnesota  sttttnte  (section  Sfill)  provides  for  ealllng  In  all  the  cred- 
itors, and  tbe  creditors  have  by  contract  snbAitted  their  rljptts  to  the  opera- 
flffio  of  such  provision  of  law  of  the  corporate  domicile;.'* 

In  view  of  this  it  would  seem  that  this  court,  despite  arguments  to- 
the  contrary,  must  apply  in  this  case  the  rule  that  these  creditors,  in 
dealing  with  the  corporation,  have  assented  to  this  provision  making 
publication  due  notice  to  them.  Therefore  the  plea  is*  insufficient  to- 
meet  the  allegations  of  the  declaration.  Although  it  is  true  that  the 
declaration  avers  that  by  reason  of  the  nonresidence  of  the  defendants 
they  were  not  and  could  not  have  been  served  with  process  in  said 
suit,  and  did  not  enter  an  appearance  therem,  I  think  we  are  forced  to 
assume  on  this  record  (the  declaration  alleging  the  fact  that  the  statute 
was  complied  with)  that  there  was  statutory  notice  by  publication.  It 
is  apparent,  however,  that  the  right  of  which  the  defendants  complain 
that  they  have  been  deprived  through  lack  of  actual  notice  was  mwely 
a  ri^ht  as  creditors  to  participate  in  the  distribution  of  the  proceeds 
realized  by  this  receiver;  The  declaration  avers  that  creditors  filed 
daims  and  demands  in  intervention  aggregating  upward  of  $2,ooo,ooa 
Tbe  right,  if  any,  of  these  creditors,  was  to  add  their  $2,000  daim  to 
&e  claims  for  $2,000,000,  and  in  proper  proportion  share  in  the  pro- 
ceeds of  a  judgment  against  them  upon  their  liability  as  stockholders. 
The  contention  that  they  are  entitled  to  offset  against  their  liability 
as  stockholders  the  entire  amount  of  their  claim  against  the  corporation 
k  untenable. 

As  the  plaintiff  states  a  cause  of  action  sustainable  upon  the  princi- 
ples of  Hale  V.  Hardon  and  Burget  v.  Robinson,  and  as  the  defendants* 
axth  plea  does  not  alleg;e  any  failure  on  the  part  of  the  plaint!^,  or  of 
those  through  whom  the  plaintiff  derives  his  rights,  to  observe  the 
provisions  <»  the  Mhinesota  statute,  and  as  the  plea  does  not  disclose' 
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suffident  ground  upon  which,  by  the  application  ot  the  principles  ot 
comity,  we  could  deny  the  plaintiff's  right  to  maintain  this  suit,  even 
were  the  legal  questions  on  this  point  uee  from  <loubt,  the  demurrer 
to  the  sixth  plea  must  be  sustained. 
Demurrers  to  fourth,  fifth,  and  sixth  pleas  sustained. 


OOW  et  al.  T.  WILLIAU  W.  BBAUEiB  B.  8.  Ca 
(District  Ooivt;  8.  D.  New  York.  Janaacy  Ht  1802^ 

1.  ADimtAiiTT— WaonaniL  -ARRBST  or  Vkssbl— DAHAnss. 

While  ordlnarUy  the  airest  of  a  veasel  In  a  cause  of  aaiuKe  da* 
process  Is  as  Inconrenieace  to  wfalcb  the  ovQer  Is  required  to  snbiDt^ 
without  remei!^,  upon  his  success  in  the  action,  beyond  the  recovery  ot 
costs,  yet  when  the  libelant  proceeds  without  an  honest  belief  that  he 
Is  using  a  rightful  remedy,  and  hie  action  Is  In  the  nature  of  a  malldona 
prosecntlOD,  be  should  be  held  to  par  any  damages  sostataied  by  tb* 
owner  tbrongb  his  wrongful  act 

1.  Sank. 

The  chartwer  of  a  ship  for  two  voyages,  tiie  hire  to  be  luild  by  th« 
month,  on  the  completion  of  the  vessel's  discharge  after  the  second  voy- 
age, and  before  her  actual  redelivery,  caused  her  arrest  on  a  libel  filed 
against  her  aaaertlng  a  dalm  agataurt  the  owner.  At  the  time  tbe  ^ar- 
terer  was  concededly  Indebted  to  the  owner  for  biro  nndw  the  <^rter 
in  a  sum  exceeding  that  claimed  In  his  libel.  Ueja,  that  the  arrest  was 
made  In  bad  faith,  and  by  an  abiise  of  the  process  of  the  court,  and 
that  the  charterer  would  be  held  to  the  payment  of  hire  under  tbe  char- 
ter to  tiie  time  when  the  vessel  was  released  from  such  arrest 
IL  AiMB— Suit  on  Crartbr— Plbaoinos  asd  Isbubs. 

A  libel  by  a  shipowner  agahiat  a  charterer  to  recover  ebartw  hire 
gives  the  admiralty  court  Jurisdiction  ov«  the  entire  contract,  and  It 
will  inqnire  Into  all  Its  breaches,  and  award  all  the  damages  suffered 
1h«reby,  although  such  breaches  were  not  all  specifically  alleged  in  tbe 
Ubel,  hnt  some  occurred  after  It  was  filed.  A  Uhel  to  reoorer  ehartv 
hire  for  a  month  In  advance,  where  the  charterer  redelivered  the  vessel 
within  the  month,  sufficiently  raises  the  Issue  as  to  when  such  redellverj 
was  made. 

4.  Hhippimo— Cbartbr — Caroo  Space. 

Btvidcnee  htM  Insufflcfent  to  sustain  the  <^lm  of  a  Charterer  to  dam* 
ages  because  of  an  alleged  wammtr  or  r^tresentatlon  that  Hie  eaxga 
space  of  the  ship  was  greater  than  It  In  fact  was,  no  complaint  or  claim 
on  that  account  having  been  made  at  the  time  of  loading,  nor  until  after 
ttie  completion  of  the  two  voyages  for  wlilch  the  ship  was  chartered. 

5.  SaHB— COMHTSSION  GIT  ADVAVCBS  BV  CffARTEBKn. 

A  charterer  Is  entitled  to  the  stipulated '  commissions  an  advances 
made  for  tbe  dlBbursemeuta  of  the  vessel  upon  entering  on  the  charter, 
although  she  then  had  coal  In  her  bunkers  of  equal  or  greatv  value, 
wblch  the  charterer  was  bound  to  take  and  i>ay  for,  where  the  advances 
were  actually  required  and  made  before  an  adjustment  could  tM  made 
ot  tbe  amount  due  for  coal. 

In  Admiralty.   Suit  to  recover  charter  hire. 

Convers  &  Kirlin,  for  libelants. 

Warren,  Warren  &  O'Beime,  for  respondent 

ADAMS,  District  Judge.  This  is  an  action  brought  to  recorer 
$7>493-85r  the  hire  of  the  steamship  Ventnor  for  the  month  oom- 
mencuig  June  i8,  1901,  alleged  to  be  due  under  a  charter  party 
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made  in  the  city  of  New  York  the  13th  day  of  February,  1901,  be- 
tween the  parties  hereto,  respectively  owners  and  charterer,  which 
provided  for  a  monthly  hire  of  £1,575,  payable  in  advance,  of  which 
amount  the  said  sum  of  $7,493.85  is  the  equivalent.  The  hiring 
was  for  two  round  trips  between  '"U.  S.  Atlantic  port  or  ports  and 
Europe,"  and  to  commence  on  the  day  of  delivery  to  the  charterer 
at  a  United  States  Atlantic  port  north  of  Hatteras,  which  delivery 
was  duly  made  on  the  l8th  day  of  March,  X901,  at  zo  o'clock  a.  m., 
and  to  continue  until  redelivery  to  the  owners  upon  the  completion 
of  the  second  trip  at  a  similar  port.  Payments  were  duly  made 
for  the  hiring  prior  to  the  i8th  of  June.  At  the  time  of  filing  the 
libel — June  26,  1901 — the  steamer  had  beg^n  the  second  trip,  and 
was  on  her  way  towards  Pliiladelphia,  the  port  of  return  delivery. 
The  charter  party  provided: 

"(5)  That  sbould  the  steamer  be  on  her  voyage  towards  the  port  of  return 
delivery  at  the  time  a  payment  of  hire  becouies  dne,  said  payment  shall 
be  made  for  sncta  a  length  of  time  as  the  owners  or  other  agents  and  char- 
torers  or  thehr  agents  may  agree  as  the  estimated  time  neeessury  to  com- 
plete the  Toyage,  and  when  the  steamer  Is  delivered  to  owners'  agents  any 
dlffwcncc  sbaU  be  refunded  by  steamer  or  paid  by  charterers,  as  the  case 
may  require." 

The  parties  were  unable  to  reach  an  agreement  under  this  clause, 
and  the  action  was  brought  on  the  theory  that  another  month's 
Ir're  became  due.  Tonnelier  v.  Smith,  2  Com.  Cas.  258.  The 
steamer  subsequently  arrived  at  Philadelphia,  and  completed  the 
delivery  of  her  inward  cargo  there  in  the  afternoon  of  July  4,  1901, 
but  was  immediately  arrested  under  process  issued  upon  a  libel  filed 
on  the  3d  day  of  July  by  the  charterer  in  the  United  States  dis- 
trict court  for  the  Eastern  district  of  Pennsylvania,  alleging  that 
:he  vessel  had  failed  to  comply  with  the  terms  of  the  charter  party. 
The  eighth  clause  provided: 

'That  the  whole  reach  of  the  vessel's  holds,  decks,  and  usual  places  of 
loading,  and  accommodation  of  the  ship  (not  more  than  she  can  reasonably 
stow  and  carry),  shall  be  at  the  charterers'  disposal,  reserving  only  luroper 
and  sufficient  space  for  ship's  officers,  crew,  tackle,  apparel,  furniture,  pro- 
vMotm,  stores,  and  fuel." 

The  charterer  claimed  damages  under  the  clause  to  the  extent 
of  $966.24,  The  libel  also  contained  another  claim  against  the  ship 
for  delay  at  the  port  of  Hamburg  owing  to  sufficient  steam  not 
being  furnished  to  run  the  winches,  in  conformity  .with  the  twenty- 
fourth  clause  of  the  contract,  and  asking  damage  in  such  respect 
in  the  sum  of  $512.40.  The  vessel  remained  in  custody  under  the 
seizure  until  the  next  day,  when  she  was  voluntarily  released.  These 
same  matters  set  up  in  the  Philadelphia  libel  are  alleged  by  the 
charterer  in  its  answer  in  the  case  at  bar,  excepting  that  the  dara- 
ag:es  claimed  for  the  ship's  failure  to  furnish  cargo  space  are  $971:84, 
instead  of  $966.24.  Additional  offsets  are  also  claimed  in  the  an- 
swer for  coal  remaining  in  the  bunkers  of  the  steamer  at  the  time 
of  redeHvery,  which  the  owners  were  to  pay  for  under  the  contract, 
amounting  to  $458.20;  for  sundry  disbursements  made  at  the  re- 
turn port  upon  the  request  of  the  master  of  the  vessel,  amounting 
to  $14.55 ;  lor  disbursements  made  on  behalf  of  the  vessel  at  Ham> 
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burg,  amounting  to  $699.92;  and  for  an  address  commission  of 
2^  per  cent.  The  libelants  herein  admit  the  coal  claim,  $458.20, 
the  disbursement  claim  of  $14.55,  the  address  commission  daim. 
No  proof  was  offered  by  the  respondent  to  sustain  the  claim  of 
$51240,  loss  of  time  at  Hamburg,  and  it  has  been  abandoned.  The 
claim  of  $699.92  for  disbunsements  at  Hamburg  was  paid  by  the 
libelants  there.  There  is  a  claim  made  by  the  libelants  for  $i8.iS 
deducted  by  the  respondent  as  a  commission  on  advances  alleged 
to  have  been  made  on  the  first  voyage.  It  was  admitted  by  the 
respondent  on  the  trial  that  hire  was  due  up  to  July  4th,  and  such 
hire  has  been  proved  to  amount  to  $4,163.25.  There  are  now,  there- 
fore, three  matters  in  controversy,  viz. :  (i)  Whether  the  hire  should 
be  computed  up  to  July  4th,  when  the  vessel  was  free  from  cargo, 
or  to  July  5th,  when  she  was  released  from  custody;  (2)  whether 
the  respondent  has  an  offset  by  reason  of  not  receiving  all  the 
cargo  space  it  was  entitled  to ;  (3)  whether  the  libelants  are  en- 
titled to  recover  the  sum  of  $18.18,  deducted  by  the  respondent  from 
the  hire  for  the  first  voyage. 

1.  It  does  not  appear  that  there  was  any  actual  notice  of  a  rede- 
livery of  the  steamer  on  the  4th  of  July.    Nor  were  there  any  steps 
taken  by  the  respondent  to  indicate  an  intention  on  its  part  to  ter- 
minate its  relations  to  the  steamer.    Doubtless  a  redelivery  would 
have  been  effected  by  operation  of  the  provisions  of  the  charter  party 
when  the  inward  cargo  was  discharged,  and  the  hiring  would  have 
been  in  fact  then  terminated,  in  the  absence  of  any  act  by  the  re- 
spondent to  prevent  it;  but,  instead  of  permitting  the  owners  to  re- 
sume possession,  the  respondent  invoked  the  process  of  the  court 
to  prevent  it,  and  by  such  means  actually  detained  the  vessel  25 
hours  beyond  the  time  when  the  owners  would  otherwise  have  taken 
her  back.    At  this  time  the  respondent  admittedly  owed  the  libel- 
ants $4,163.25,  less  a  deduction  of  2j4  per  cent,  address  commission, 
amounting  to  $104.08,  or  $4,059.17.   The  respondent's  claims  against 
the  steamer  or  the  steamer's  owners  then  were  the  sums  mentioned 
in  the  Philadelphia  libel,  $966.24  and  $512.40.   The  only  other  claims 
which  it  has  at  any  time  pretended  to  have  were,  respectively, 
$458.20,  $14.55,  s-"'^  $699.92,  as  hereinbefore  described,  and  the  addi- 
tional $5.60  on  the  cargo  space  claimed,  aggregating,  with  the  libel 
claims,  $2,656.91.   The  respondent,  therefore,  when  it  caused  process 
to  be  issued  and  the  vessel  arrested,  was,  according  to  any  possible 
computation,  actually  in  debt  to  the  libelants  some  $1402.26.  Un- 
der the  circumstances  it  is  claimed  by  the  libelants  that  the  hire 
should  continue  during  the  25  hours  the  vessel  was  under  s^zure. 
While  the  ordinary  arrest  of  a  vessel  in  a  cause  of  damage,  se- 
curity for  costs  having  been  given  by  the  libelant,  is  an  inconvenience 
to  which  the  owner  is  required  to  submit  without  a  remedy,  upon 
his  success  in  the  action,  beyond  the  costs,  yet  where  the  libelant 
proceeds  without  an  honest  belief  that  he  is  using  a  rightful  rem- 
edy, and  his  action  is  in  the  nature  of  a  malicious  prosecution,  he 
should  be  held  in  any  damages  suffered  by  the  shipowner  througla 
his  wrongful  act.   The  Walter  D.  Wallet  [1893]  Prob.  Div.  202  ; 
The  Adolph  (D.  C.)  5  Fed.  114;  Kemp  v.  Brown  (D.  C.)  43  Fed.  391  ; 
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The  Alex  Gibson  (D.  C.)  44  Fed.  371,  374;  The  Wasco  (D.  C.)  53 
Fed.  546.  The  facts  here  conclusively  establish  that  the  respondent 
could  not  have  proceeded  against  the  steamer  in  good  faith.  If  all 
the  facts  of  the  transaction  known  to  the  respondent  had  been  stated 
in  the  most  favorable  manner,  it  would  have  appeared  on  the  face  of 
the  libel  that  nothing  was  due,  and  process  could  not  properly  have 
been  issued.  The  arrest  of  the  steamer  was  obtained  by  a  suppres- 
sion of  the  facts,  and  the  proceedings  on  the  part  of  the  respondent 
were  mala  fide,  and  an  abuse  of  the  process  of  the  court.  The  re- 
spondent contends,  in  this  connection,  that  the  libelants'  claim  is  not 
properly  raised  by  the  pleadings,  and  is  not  in  issue.  I  think  that  a 
libel  claim  for  a  month's  hire  sufficed  to  raise  the  question,  which  has 
been  so  litigated  that  the  respondent  has  had  ample  opportunity  to 
present  any  defense  it  wished  to  make.  There  does  not  seem  to  be 
any  dispute  about  the  facts,  and,  if  my  views  are  correct  with  respect 
to  the  law,  it  seems  that  I  should  grant  the  relief.  The  contract 
is  maritime,  and,  the  court  "having  jurisdiction  over  the  entire  con- 
tract, it  will  proceed  to  inquire  into  all  its  breaches,  and  all  the 
dama^fcs  suffered  thereby,  however  peculiar  they  may  be,  and  what- 
ever issues  they  mav  involve."  Church  v.  Shelton,  2  Curt.  271,  5 
Fed.  Cas.  675  (No.  2714).  And  see  The  Electron  (D.  C.)  48  Fed. 
689,  690;  The  Normannia  (D.  C.)  62  Fed.  469,  472;  Boutin  v.  Rudd, 
27  C.  C.  A.  526,  82  Fed.  685,  686.  I  hold,  therefore,  that  there  was 
no  proper  redelivery  of  the  steamer  on  the  4th  of  July,  but  that 
fhe  hire  continued  to  the  5th  of  July,  when  the  steamer  was  released 
from  custody.  The  hire  to  such  time  amounts  to  $4,430.12,  from 
which  should  be  deducted  an  address  commission  of  2^  per  cent., 
^^110.75, — leaving  a  balance  of  $4,319.37. 

2.  The  claim  of  the  respondent  in  this  respect  is  stated  in  the  an- 
swer as  follows; 

"Seventh.  Tbat  at  the  time  of  the  making  of  the  charter  party  the  said 
steamship  Ventnor  was  In  the  United  Kingdom,  and  was  unknown  to  the 
resiwndent,  except  by  name.  That  the  libelants,  hy  their  duly-authorized 
agent,  warranted  and  represented  to  this  respondent  that  the  space  to  be 
occupied  by  cargo  In  the  said  steamship  and  as  shown  on  her  plana  In  the 
peaks,  lasarette,  and  poop  was  16,665  caUc  feet,  all  of  which,  r^eirlng 
only  proper  and  sufficient  space  for  the  ship's  officers,  crew,  tackle,  apparel, 
fnmltare,  provislcns,  stores,  and  fuel,  should  hare  been  at  the  disposal  of 
the  charterers;  that  a  proper  and  sufficient  space  for  these  purposes  would 
be  4.000  cubic  feet;  that  said  plans  showed  the  upper  forepeak  of  said 
Teasel  was  of  the  cai^o  carrying  capacity  of  2,023  cubic  feet,  that  the  in- 
termediate forepeak  and  lower  forepeak  was  of  the  cargo  carrying  capacity 
of  4,421  cubic  feet,  that  the  afterpeak  was  of  the  cargo  carrying  capacity 
of  2.372  cubic  feet,  and  that  her  poop  was  of  the  cargo  capacity  of  7,349 
«iil>lc  feet. — In  all  16,C6S  cuMe  feet  And  relying  upon  such  warranty  and 
reiwesentation,  and  believing  tibe  same  to  be  true,  entered  Into  the  charter 
party  marked  'Exhibit  A,'  annexed  to  the  libel  herein." 

It  was  assumed  that  the  terms  of  the  clause  8,  covering  the  conten- 
tion, opened  the  door  for  proof  as  to  the  quantity  of  space  the  char- 
terer was  entitled  to,  exclusive  of  that  which  belonged  to  the  ship  for 
stores,  etc.,  and  full  opportunity  was  given  the  respondent  to  prove 
all  the  circumstances  relating  to  the  matter,  including  representations 
orior  to  the  contract;  but  nothing  was  elicited  tending  to  show  the 
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in<;iit*,"  and  tliat  the  ertire  capacity  of  the  steamer  was  at  the  char- 
I'-fr'b  '].■■: ],f,shl,  ezcejAing  prop'rr  rescrvEtions  for  the  ship's  stores, 
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er'  iM-d  in  the  rnxitier.  Cji'jn  consideration  of  the  testimony,  some  of 
whi''b  i  heard,  I  do  not  feci  inclined  to  allow  the  claim.  In  the 
midbl  of  the  cfjnflict  probabilities  intervene  which  are  persuasive 
a^^aitiht  the  resff^jndcnt.  For  example,  after  the  loading  for  the  first 
voy;i(^e  was  coniplcicd  (the  claim  embraces  both  voyages)  the  re- 
ftpoiid'  rit  made  no  claim  in  respect  to  deprivation  of  space,  but  on  the 
2ffcl  of  March  wrote  to  the  master  of  the  steamer,  "Your  vessel  being 
now  loaded,  please  proceed  to  the  port  of  Hamburg."  After  the 
londhif;  for  the  second  voyage  was  completed,  similar  sailing  orders 
were  nivcn  containing  the  expression,  "Your  vessel  being  loaded." 
There  was  no  protest  to  the  owners  on  either  occasion,  nor  anything 
to  indicate  positive  disRatisfaction  at  such  times,  and  there  is  ground 
for  reaNr)nable  belief  that  the  whole  claim  is  a  resuscitation  for  the 
piirpoBcs  of  a  legal  disptite  of  some  controversies  between  the  officers 
of  the  steamer  and  tlie  respondent's  loading  agents,  which,  if  of 
Kcriotis  existence,  were  abandoned.    I  therefore  disallow  it. 

3,  The  claim  of  the  libelants  for  $18.18  alleged  to  have  been  im- 
properly dcdiiclcd  from  the  hire  by  the  respondent,  I  do  not  allow. 
It  was  not  made  a  subject  of  contention  by  the  pleadings,  and,  in 
liny  event,  is  not  sufRctently  established.  It  arose  out  of  charges 
nuidr  for  advances  to  the  steamer  on  her  first  entry  to  the  port  of 
J'hiliidrlphin.  The  testimony  shows  that  the  advances  were  actuallv 
niiide  l)y  the  charterer  for  the  steamer's  disbursements,  but  it  is 
eiinieniled  that  the  ship  then  had  coal  in  her  bunkers,  which  the  char- 
terer \v:is  hound  to  pay  for  when  the  ship  arrived,  and  that  it  was 
therrfiire  in  funds  to  pay  the  claim  out  of  the  owners'  money.  There 
In  some  phiustbility  in  the  claim,  but  the  difficulty  is  that  the  dis- 
l)ursenieuts  sectn  to  have  been  made  before  any  adjustment  could  b& 
made  of  the  antuunt  due  for  the  coal.   The  money  was  paid  out  by 
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the  charterer  before  it  was  under  any  obligation  to  pay  for  the  coal, 
and,  I  think,  became  a  proper  subject  for  a  commission  charge. 

Decree  for  the  libelants  for  the  sum  of  $3,846.62,  with  interest  and 
costs. 


NBWBtTBTPOHT  WATER  CO.  v.  OITT  OF  NErWBTJRTPOKT, 


i.  COSBTITnTIONAL  LaTV— ObLTGATIO-V  OF  CONTRACTB. 

SL  Mass.  1893,  e.  471,  authorized  a  city  to  build  Its  own  waterworks, 
after  sabmlsslon  to  a  vote  of  the  people,  notwithstanding  the  previous 
grant  of  a  franchise  to  plaintiff.  After  a  vote  of  the  city  to  supply 
Itself  with  water  without  l)uying  the  works  of  plaintiff,  St  Mass.  l^M, 
c.  474,  was  passed,  obliging  the  city  to  purchase  plaintiff's  wat^erworks 
before  proceeding  to  supply  Itself  with  water,  If  plaintiff  within  a  cer- 
tain time  notified  the  mayor  of  the  city  of  Its  desire  to  sell.  Held,  that 
sudi  latter  act  Is  not  a  violation  of  Const.  TJ.  S.  art  1.  {  10,  prohibiting 
an  act  Imiralrlng  the  obligation  oC  contracts,  because  of  the  contract  for 
water  existing  between  the  plaintiff  and  the  city,  as  It  simply  gave 
plaintiff  tbt:  option  of  selling  Its  property  on  the  terms  mentioned. 


ETldenct:  that  the  commissioners,  in  valuing  plalntiffe  property  under 
Hie  act  of  1894,  did  not  In  fact  value  the  water  contract  which  plaintiff 
had  with  defendant,  conld  not  affect  the  terms  of  the  act  so  aa  to 
render  it  unconstltotlonal. 

In  Equity.    For  former  opinions,  see  85  Fed.  723,  and  103  Fed. 


Robert  M.  Morse  and  Lauriston  L.  Scaife,  for  complainant. 
Albert  E.  Pillsbury  and  Horace  I.  Bartlett,  for  defendant. 

Before  COLT,  Circuit  Judge,  and  BROWN,  District  Judge. 

PER  CURIAM.  It  has  been  decided  by  this  court,  upon  full 
and  careful  consideration,  that  there  was  no  taking  of  the  complain- 
ant's property  under  the  acts  of  1893  and  1894;  that  the  deed  of  the 
complainant's  property  was  voluntary,  and  not  compulsory ;  and 
that  consequently  the  complainant  had  not  been  deprived  of  its  prop- 
erty without  due  process  of  law,  in  violation  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  The  complainant  now 
maintains  that  the  act  of  1894  was  in  violation  of  section  10  of  article  i 
of  the  constitution,  which  provides  that  "no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts."  The  complainant  raises  this 
question  by  asking  the  court  to  admit  the  testimony  of  the  commission- 
ers appointed  to  value  the  complainant's  property  under  the  act  of 
1894,  to  the  effect  that  they  did  not  in  fact  value  the  water  contract  en- 
tered into  between  the  complainant  and  defendant.  The  act  of  1893 
authorizes  municipal  competition,  which  the  legislature  had  a  legal 
right  to  authorize.  The  act  of  1894  forbids  municipal  competition, 
provided  the  complainant  chose  to  deed  its  property  to  the  defend- 
ant on  the  terms  specified.  This  act  did  not  impair  any  contract 
which  had  been  entered  Into  between  the  complainant  and  defend- 
ant.   It  simply  gave  the  complainant  the  option,  if  it  chose,  to  sell 
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its  property  to  the  defendant  on  the  terms  mentioned.  The  com- 
plainant, if  it  so  desired,  could  have  retained  its  property  and  its 
contract  with  the  defendant;  but  it  did  not  do  so,  and  voluntarily 
deeded  its  property  to  the  defendant.  If  it  lost  any  right  to  any 
contract  by  this  action,  it  was  because  it  deemed  it  wise  to  take 
advantage  of  the  provisions  of  the  act  of  1894,  which  obliged  the 
defendant  to  buy  the  waterworks,  if  the  complainant  so  desired, 
before  it  should  undertake  to  build  waterworks  of  its  own.  Assum- 
ing that  this  testimony  could  properly  be  offered  at  this  stage  of  the 
case  (a  question  whidi  we  do  not  find  it  necessary  to  pass  upon), 
and  that  the  complainant  could  show  that  the  commissioners  did 
not  in  fact  value  the  water  contract  in  estimating  the  value  of  the 
complainant's  property,  we  are  of  the  opinion  that  this  testimomr 
would  not  be  material,  and  that  it  would  be  entirely  ineffectual.  It 
does  not  tend  to  prove  that  the  act  of  1894  was  in  violation  of  the 
contract  clause  of  the  constitution,  because  what  was  done  or  omit- 
ted by  commissioners  appointed  under  the  act  could  not  affect  the 
terms  of  the  legislative  act  itself,  or  make  the  act  unconstitutional. 
Furthermore,  after  a  full  hearing  upon  the  question  of  duress,  this 
court  has  already  decided  that  aH  the  proceedings  which  took  place 
under  the  act  of  1894  were  entered  into  voluntarily  by  the  com- 
plainant in  order  to  avoid  great  disaster  arising  from  municipal  com- 
petition. 

Our  conclusion  upon  this  point  is  conclusive  against  the  admission 
of  the  testimony,  offered  by  the  plaintiff,  that  the  commissioners  did 
not  value  the  water  contract.  The  motion  to  enter  the  final  decree 
dismissing  the  bill  is  granted. 


OoBPOBATiOHS— Trustees— FAnuBB  to  Filb  Rbport— Actiok— LunrATiows. 

Where  an  action  was  commenced  In  Connecticut  In  1897  against  the 
trustees  of  a  Montana  corporation  to  recover  of  them  Indlvldnally 
debts  owing  by  the  corporation  in  1893,  because  of  the  failure  of  such 
trustees  to  file  the  report  which  they  were  required  by  statute  to  AIa 
in  that  year,  the  action  was  barred  either  under  Code  Civ.  Proc  Mont. 
i  51S,  providing  that  an  action  upon  a  statute  for  a  penalty  or  for- 
feiture given  to  an  individual  must  be  brought  within  two  years,  or 
Gen.  St  Conn.  {  1379,  providing  that  no  snlt  for  any  forfeltare  upon 
any  penal  statute  shall  be  brought  after  one  year  from  ttaa  oommlssfoii 
of  the  ofrensA 

John  A.  Shelton  and  William  A.  Wright,  for  plaintiff. 

Gross,  Hyde  &  Shipman,  for  defendants. 

TOWNSEND,  District  Judge.  Demurrer  to  complaint  In  action 
at  law.   This  case  has  already  been  considered  on  motion  for  leave 

to  amend  (83  Fed.  982),  and  on  demurrer  to  plea  to  jurisdiction 
(99  Fed.  39).   The  present  demurrer  is  on  the  ground  that  the  cause 
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of  action  is  barred  by  the  statutes  of  limitations  both  of  Montana 
and  Connecticut.   The  defendants  contend  as  follows : 

"Ftrat  that  the  statute  of  the  state  of  Montana  Qndtt  which  this  action 
It  brought  Ib  penal,  In  so  for  as  the  application  of  the  statute  of  limitations 
ta  eoncmied;  second,  that  the  statute  of  limitations  of  the  state  of  Mon- 
tana must  govern  tiie  dedston  of  this  court;  and,  third,  that,  whether  the 
Btatate  of  the  state  of  Montana  or  the  statute  of  the  state  of  Connecticut 
li  sniUed,  tJie  court  must  iuAi  that  the  plaintiff's  canae  of  action  is  barred." 

The  question  of  the  character  of  the  Montana  statute  was  ex- 
haustively discussed  on  a  former  hearing,  and  was  fully  considered 
in  the  opinion.  The  conclusion  was  there  reached  that  the  statute 
was  not  a  penal  one  in  the  sense  that  it  could  not  be  enforced  in  a 
foreign  jurisdiction.  99  Fed.  39.  'Hie  statute  of  Montana  (Code 
Civ.  Proc.  §  515)  reads  as  follows: 

**Sec.  616.  Within  two  years.  (1)  An  action  upon  a  statute  for  a  penalty 
or  forfeiture  when  the  action  Is  given  to  the  In^vldual,  or  to  an  Individual 
•nd  the  state,  ezc^  when  the  statute  imposing  it  prescribes-  a  different 
Umltation." 

The  Connecticut  general  statute  as  to  penalties  is  as  follows: 

"Sec.  1379.  No  suit  for  any  forfeiture  upon  any  penal  statute  shall  be 
hrongbt  but  within  one  year  next  after  the  commission  of  the  <^enae." 

That  the  statutory  liability  in  this  case  comes  within  the  terms 
of  the  Montana  statute  has  been  decided  in  the  highest  court  of  that 
state  (Cans  v.  Switzer,  9  Mont.  408,  413,  24  Pac.  18;  Elkhorn  Trad- 
ing Co.  v.  Tacoma  Min.  Co.,  16  Mont.  322,  40  Pac.  606;  Bank  v. 
Johnson,  45  Pac.  662,  33  L.  R.  A.'  552,  56  Am.  St.  Rep.  591 ;  Wethey 
V.  Kemper,  17  Mont.  491,  43  Pac.  716),  and  the  construction  of  the 
Montana  statute  is  binding  upon  this  court.  Plaintiff  claims  strongly 
that  the  Connecticut  statute  of  limitations,  and  not  that  of  Montana, 
must  be  applied.  If  the  liability  comes  within  the  terms  of  the  Mon- 
tana statute,  it  would  seem  that  it  also  comes  within  that  of  the 
Connecticut  statute.  The  words  "penalty  or  forfeiture"  in  the  Mon- 
tana statute  are  substantially  equivalent  to  the  words  "forfeiture 
upon  any  penal  statute"  in  the  Connecticut  statute.  If  the  Con- 
necticut statute  above  quoted  is  not  applicable,  it  is  not  clear  that  any 
statute  of  that  state  would  bar  this  action,  and  the  liability  of  defend- 
ants might  thus  be  continued  indefinitely.  While  there  is  no  decision 
of  the  highest  court  in  Connecticut  precisely  bearing  upon  the  ques- 
tion arising  here,  Mitchell  v.  Hotchkiss,  48  Conn.  18.  40  Am.  Rep. 
146,  concerns  a  somewhat  similar  state  of  facts.  The  Connecticut 
statute  provided  that  if  the  president  and  secretary  of  a  corporation 
should  intentionally  neglect  or  refuse  to  file  annually  certificates 
showing  the  condition  of  the  corporation  with  the  town  clerk,  those 
officers  should  be  liable  for  all  the  debts  of  the  corporation  con- 
tracted during  the  period  of  such  neglect.  The  question  raised  was 
whether  the  cause  ofiaction  survived  the  death  of  the  officer  who  haa 
become  liable  under  this  statute.  The  court  held  that  the  statute 
did  not  create  any  contract  relation  or  duty  between  the  creditors 
of  the  corporation  and  its  president;  that  there  was  no  privity  be- 
tween the  president  and  the  plaintiff,  and  that  the  former  had  owed 
the  latter  "no  private  duty  from  which  a  promise  might  be  implied"; 
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that  the  duty  to  be  performed  was  a  public  duty,  required  by  public 
policy  for  the  general  welfare;  and  that  the  willful  neglect  of  the 
prescribed  duty  was- a  public  wrong,  invoking  the  penalty  of  the 
statute,— and  cites  various  authorities  to  the  same  effect.  A  com- 
parison of  Mitchell  v.  Hotchkiss,  supra,  with  Plumb  v.  Griflui,  74 
Conn.  132,  50  Atl.  i,  very  recently  decided  in  the  supreme  court  of 
Connecticut,  confirms  this  view.  A  statute  of  Connecticut  provides 
that  "any  person  who  cuts  trees  or  timber  on  the  land  of  another 
without  a  license,  shall  pay  to  the  party  injured  two  dollars  for 
e»ery  tree,  or  one  for  any  timber."  It  was  claimed  that  this  was  a 
forfeiture,  and  that  suit  must  be  brought  within  one  year.  The  court 
holds  that  a  statute  which  merely  gives  to  the  party  injured  increased 
damages,  is  not  a  penal  statute.  In  Mitchell  v.  Hotchkiss  the  court 
held  that  the  statute  making  officers  of  corporations  liable  for  failure 
to  file  reports  comes  clearly  within  the  definition  of  a  penal  one, 
and  that  the  action  did  not  survive  against  the  executor.  If  neces- 
sary for  the  decision  of  this  case,  it  should  be  held,  following  the  inti- 
mation in  Hobbs  v.  Bank,  37  C.  C.  A,  513,  96  Fed.  396,  Id.,  41  C.  C. 
A.  205,  loi  Fed.  75,  and  the  decision  in  Brunswick  Terminal  Co.  v. 
National  Bank  of  Baltimore,  40  C.  C.  A.  22,  99  Fed.  635,  48  L.  R.  A. 
625,  that  the  Montana  statute  of  limitations  controls  the  operation 
of  the  statute  governing  the  penalty  in  other  states  as  well  as  in 
Montana ;  and,  if  this  be  not  so,  it  should  be  held  that  the  action 
is  for  a  penalty  and  should  be  brought  within  one  year  under  the  Con- 
necticut statute. 
The  demurrer  is  sustained. 


W.  H.  BEARD  DREDGING  CO.  T.  HT7GHES  et  al. 
(District  Court,  S.  D.  New  York.    January  27,  1902.) 
L  Shiptino  —  Dakaobs  for  Bbbach  or  Chartbb— Balb  ov  Vbssbi.  beporb 

BXFIRATIOIT  OF  TkKM. 

Where  a  dredge  and  tliree  scows,  to  be  used  In  connection  therewith, 
were  chartered  for  a  minimum  term  of  tliree  months,  but  were  re- 
turned and  the  dredge  was  sold  by  the  owner  befrre  the  expiration  of 
the  term,  the  charterer  Is  not  chargenble  with  the  hire  of  either  vessel 
ae  damages  for  breach  of  charter  after  the  date  of  such  sale. 

SL  SaUE — IKJUHT  to  CHARTFKED  VkSPKI. — LlAlill.I'lY. 

A  charterer  Is  liable  for  an  Injury  to  tlip  cliartorcd  vessel  through  the 
negligence  of  a  company  which  he  hh*ed  to  tow  the  same. 

I.  Bamr— Neoi.iof.nci:. 

There  can  be  do  recovery  from  a  charterer  for  Injuries  to  the  Tessel. 
without  proof  of  negligence. 

In  Admiralty.    Action  to  recover  charter  hire  and  damages. 

Addoms,  Hinman  &  Smith,  for  libelant. 
Robinson,  Biddle  &  Ward,  for  respondents. 

ADAMS,  District  Judge.    This  is  an  action  brought  to  recover 
«some  unpaid  hire  and  damages  for  a  breach  of  a  charter  of  the  libel- 
ant's drcdg-e  Samson  and  three  scows,  known  as  Nos.  i,  2,  and  3; 
also  for  damages  alleged  to  have  been  caused  to  two  of  the  scows 


Digitized  by 


W.  H.  BBARD  DBEDGING  CO.  V.  HUGHEB. 


681 


by  the  negligent  manner  in  which  they  -were  used.  The  charter  was 
a  verbal  one,  confirmed  by  a  letter  dated  March  9,  1901,  as  follows: 

"Mess.  Hughes  BrOB.  &  BiiQga,  1  Madison  At.,  N.  Y.— Gentlemen:  We 
berewlth  confirm  the  verbal  asreement  made  on  the  8th  Inst,  with  your 
Mr.  Morrison,  which  was  as  follows:  We  agree  to  furnish  the  combtnatioa 
dredge  Samson,  with  crew  of  eight  men  and  equipment,  for  dredging  at  New 
Uarcn,  Comi.,  also  three  scows.  No.  IX,  572  yards.  No.  2X.  yards,  and 
No.  3X,  644  yards,  IT.  8.  Govt,  measurement,  at  one  tiundred  and  fifty 
($150.00)  per  day;  time  to  begin  when  the  plant  commences  work  at  New 
Haren;  minimum  time  to  be  tliree  months.  You  are  to  tow,  the  plant  from 
New  York,  and  to  return  It  to  New  York  when  the  work  Is  finished,  and  to 
fnrnish  coal  and  water  to  the  dredge  at  your  expense.  Loss  of  time  caused 
by  breakdown  of  dredge  In  excess  of  thirty  minutes  to  be  charged  against 
the  plant  at  the  rate  of  twelve  ($12.00)  dollars  per  hour.  Payments  to  be 
made  on  the  15th  of  each  month  for  work  of  the  preceding  month.  The 
dredge  is  to  be  rigged  with  a  dipper.  Sliould  you  wish  to  equip  her  with 
a  clamshell  bucket.  It  can  be  shipped  on  at  any  time.  Sundays  and  holidays 
are  n<.t  to  be  Included  In  working  time. 

"Yours,  tmly,  The  W.  H.  Beard  Dredging  Co., 

"By  William  Beard.  Pres.  *  - 

The  ve<;sels  were  delivered  to  the  respondents,  under  the  contract, 
on  the  i8th  day  of  March,  and  were  returned  to  the  libelant  on  the 
3d  day  of  May.  The  respondents  admit  a  breach  of  the  contract,  and 
iiabihty  on  their  part  for  hire  from  May  3d  to  May  i6th,  at  which 
time  the  dredge  was  sold  by  the  libelant.  A  question  arises  whether 
ihe  sale  of  the  dredge  relieved  the  respondents  from  subsequent  lia- 
bility under  the  contract.  The  further  claim  for  damages  to  the  ves- 
sels is  in  consequence  of  injuries  received  by  them  while  in  posses- 
sion of  the  respondents,  the  theory  of  the  libelant  being  .that  a  fail- 
ure to  return  tnem  uninjured  imposed  liability  upon  the  respondents. 
The  injury  claim  is  resisted  by  the  respondents  on  the  ground  that 
there  was  no  proof  of  negligence  as  to  one  of  the  scows,  and  that  the 
other  was  injured  by  an  independent  contractor. 

With  respect  to  the  hire,  it  seems  that  after  the  return  of  the  ves- 
sels the  plant  was  kept  in  reasonable  readiness  for  service  until  the 
dredge  was  sold,  and  after  that  the  scows  were  kept  so,  and  efforts 
made  to  obtain  employment  for  them,  with  little  success,  up  to  the 
time  of  the  expiration  of  the  contract.  But  I  do  not  see  how  there  can 
be  any  recovery  for  damages,  in  the  nature  of  hire,  after  the  dredge 
was  sold.  The  plant  was  thereby  dismembered,  and,  for  aught  that 
appears,  the  sale  may  have  been  a  profitable  one  to  the  libelant, 
which  it  was  enabled  to  take  advantage  of  by  having  obtained  pos- 
session of  the  vessels  through  the  respondents'  breach  of  contract. 
The  libelant  will  be  allowed  hire  up  to  the  i6th  of  May,  credit  being 
given  for  payments  made  in  March  and  April. 

There  can,  I  think,  be  little  doubt  as  to  the  Iiabihty  of  the  respond- 
ents for  any  injuries  to  tlie  scows  through  negligent  handling,  wheth- 
er caused  by  the  respondents  directly,  or  by  a  towing  company  em- 
ployed by  them,  which  «  called  an  "independent  contractor.  Smith 
T.  Bouker,  l  C,  C.  A.  ^1,  49  Fed.  954;  Hastorf  v.  Moore  (D.  C.)  92 
Fed.  398.  Scow  No.  3  was  negligently  towed  on  a  rock  while  in 
the  respondents'  service,  and  they  must  respond  for  the  damages 
caused  thereby.  With  respect,  however,  to  scow  No.  2,  though  there 
a  testimony  tending  to  show  that  she  was  returned  to  the  owner 
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in  a  damaged  condition,  there  is  no  evidence  from  which  it  can  be 
determined  in  what  manner  the  injury  was  received.  This  contract 
amounts  to  a  simple  bailment  for  hire,  and,  without  proof  of  negli- 
gence on  the  part  of  the  hirers  or  charterers,  there  can  be  no  re- 
covery against  them.  Clark  v.  U.  S.,  95  U.  S.  539,  542,  24  L-  Ed. 
518;  Association  v.  Moore  (Jan.  13,  1902)  184  U.  S.  io«  11,  22  Sup. 
Ct.  240,  46  L.  Ed.  — . 

Decree  for  the  libelant,  with  an  order  of  reference. 


Tucri  AND  Tow — Liability  of  Tug  for  Loss  of  Tow — Improper  Coopliko. 

Evidence  conafdered,  and  held  iDsufflclent  to  sustain  the  allegatl<m 
of  the  libel  that  the  sinking  of  a  barge  while  being  towed  with  othm 
was  due  to  the  fault  of  the  tug  In  Improperly  coupling  the  barges  to 
eacb  otlier. 

In  Admiralty.   Action  against  tug  for  loss  of  tow. 

Linsly  Rowe  and  James  J.  Macklin,  for  libelant. 
James  Armstrong,  for  claimant. 

KIRKPATRICK,  District  Judge.  This  libel  is  filed  by  Albert  J. 
Cook,  as  the  owner  of  the  barge  Swenson,  which  sank  in  the  East 
river  in  February,  Z899,  owing^  as  is  alleged,  to  the  negligence  of  the 
steam  tug  Pencoyd.  The  libel  sets  out  that  the  barge  Swenson, 
laden  with  a  cargo  of  coal,  was,  with  five  other  boats,  taken  in  tow 
by  the  Pencoyd,  to  be  transported  from  Port  Liberty,  N.  J.,  to  foot 
of  Stanton  street,  East  river,  New  York ;  that  the  tow  was  made  up 
under  the  direction  of  the  master  of  the  Pencoyd,  and  in  such  manner 
as  to  cause  the  captain  of  the  Swenson  to  object  thereto;  that,  in. 
consequence  of  the  improper  coupling  of  the  tow,  the  barge  Swenson. 
sustained  injuries  which  caused  her  to  sink  and  become  a  total  loss. 

It  appears  from  the  testimony  in  the  case  that  both  the  North  and 
East  rivers  were  at  the  time  of  the  accident  full  of  heavy  floating  ice, 
and  it  is  suggested  in  the  libel  that  the  method  of  coupling  the  tow 
caused  the  sterns  of  the  Swenson  and  Philadelphia  &  Reading  Barge 
No.  5,  which  was  abreast  of  her,  and  upon  her  port  side,  to  be  drawn 
together,  so  that  the  ice  accumulated  between  the  boats,  and  caused 
the  injury  complained  of.  While  it  is  apparent  that  the  drawing  to- 
gether of  the  stems  of  the  Swenson  and  Philadelphia  &  Reading^ 
Barge  No.  5  would  have  had  the  effect  to  prevent  the  ice  from  pass- 
ing between  them,  and,  by  becoming  tightly  packed  in  the  space, 
thereby  have  had  a  tendency  to  cut  through  the  boats,  and  in  that 
way  caused  her  to  spring  a  leak,  yet  there  is  tfot  a  scintilla  of  evidence 
that  the  sinking  of  the  barge  was  due  to  that  cause.  On  the  con- 
trary, the  testimony  of  libelant's  witnesses  tends  to  show  that  the 
injury  which  the  barge  sustained  was  due  to  a  bumping  by  the  boat, 
astern  of  her  in  the  tow,  which  bumping  was  the  result  ot  improper 
coupling.   The  allegation  of  libelant  is  that  the  starboard  bow  o€ 
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the  hindmost  boat  was  attached  to  the  starboard  side  of  the  Swenson, 
and  that  her  port  bow  was  attached  to  the  port  side  of  Philadelphia 
&  Reading  Barge  No.  5,  and  that,  in  consequence,  as  the  tow  veered 
from  a  straight  line,  the  McLain  (the  boat  astern  of  the  Swenson) 
would  bump  into  the  stern  of  one  of  the  boats  ahead  of  her,  at  one 
time  the  Swenson,  and  then  Philadelphia  &  Reading  Barge  No.  5, 
until  finally  she  struck  the  Swenson  such  a  crushing  blow  in  the 
stem  that  she  sprang  a  leak  and  in  15  minutes  sank  by  the  head. 
The  testimony  upon  which  libelant  relies  is  that  of  Cook,  the  owner 
of  the  Swenson,  who  tells  the  story  as  above,  Lyttle,  the  captain  of 
the  Swenson,  and  Brundage,  the  captain  of  the  McLain.  But  the 
testimony  of  Cook  is  impeached  by  the  story  which  he  told  to 
Bloomsbury  immediately  after  the  sinking  of  his  boat,  when  he  made 
no  mention  of  any  bumping,  but  supposed  the  accident  was  due  to 
the  ice.  Brundage's  evidence  is  contradictory  of  itself  and  inconsist- 
ent with  his  letter  written  soon  after  the  occurrence.  The  captain 
of  the  Philadelphia  &  Reading  Barge  No.  5  testified  that,  although 
he  was  on  the  deck  of  his  barge  from  the  time  the  tow  left  Port 
Liberty  until  after  the  accident,  he  was  not  aware  of  any  bumping 
of  his  boat,  as  alleged  by  Cook,  the  libelant ;  and  the  fact  that  the 
Philadelphia  &  Reading  Barge  No.  5  did  not  show  any  signs  of  injury 
upon  an  examination  made  soon  afterwards  would  seem  to  cor- 
roborate his  statement.  It  also  appears  that  an  inspection  of  the 
McLain  failed  to  discover  that  the  McLain  had  sustained  any  dam- 
age from  the  alleged  bumping,  and  it  does  not  appear  that  any  claim 
therefor  has  ever  been  made.  It  is,  of  course,  immaterial  whether 
the  tow  was  properly  coupled  or  not,  unless  it  be  shown  that  the 
damage  to  the  Swenson  resulted  from  improper  coupling,  which  is 
the  negligence  complained  of. 

The  evidence  fails  to  show  to  the  satisfaction  of  the  court  that  the 
sinking  of  the  Swenson  was  due  to  the  negligence  of  the  claimant. 
The  burden  of  proof  being  on  the  libelant,  his  libel  must  be  dis- 
missed. 


UNITED  STATES  T.  GBEBNE  et  al. 
CDlstriet  Oonrt;  &  D.  Georgia.  E.  D.   Februat?  17,  1902.) 

L  OOHWIKACT— IKDICTUSNT^FLBA  IH  ABATRMBIfT- NaTUKE  OP  PLBA. 

A  Idea  In  abatement  to  annul  an  Indictment  of  a  grand  jury,  being 
dilatory,  and  not  favored  hj  the  coortB,  must  conform  with  strict  ex- 
actness to  the  requirements  as  to  form,  and  contain  all  essential  avw- 
mrats,  piraded  with  acenracy. 

&  SUTR-— iBRBOtn^ITT  IN  DRAWING  GRAND  JURT— JPDICIAI.  NOTICE. 

The  court.  In  considering  a  plea  In  abatement  to  an  Indictment  for 
an  omission  of  the  clerk  In  drawing  the  grand  jury,  will  take  judicial 
notice  of  its  record  relative  to  the  duty  which  it  la  claimed  the  clerk 
failed  to  perform. 

4  fiuiB— SuTPICIXNCr  OF  PLXA— PERFOBMAKCK  OF  ChKtOL't  0CTY  BY  DePOTT. 

A  plea  in  abatement  to  an  Indictment  averring  that  the  dei^  did  not 
Illace  the  names  of  the  grand  Jurors  in  the  box,  but  that  they  were 
placed  therein  by  the  jnry  commissioner  and  a  depn^  clerk,  without 
maitlDnlng  the  deputy's  name,  or  tliat  his  action  was  not  done  in  the 
dcrk'a  presence  nor  alleging  that  the  depuQr  and  commissioner  were 
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«f  tbe  same  political  faith,  fliat  eltiier  vas  mored  by  Improper  motlres, 
or  that  Incompetent  or  partial  Jurors  vere  selected.  Is  insn^ient 

i.  Same— Manner  of  Pi-aciko  Jorohb  in  Box. 

Where  Jurors  were  lawfully  chosen  by  Jury  commissioners  of  oppos- 
ing political  faiths,  It  Is  of  no  moment  that  their  names  were  placed 
In  tbe  Jury  box  by  the  handfuls.  Instead  of  altematelj  by  the  clerk 
and  by  the  commissioner. 

Bl  Same— Costodt  op  Jury  Box. 

An  indictment  will  not  be  quashed  on  the  ground  that  the  jary  box 
was  not  kept  continuously  tn  tbe  clerk's  custody,  but  was  delivered 
by  him  to  strangers,  thus  giving  an  opportunity  to  tamper  with  thy 
Jury  box,  where  It  hns  been  the  practice,  when  necessary  at  the  official 
residence  of  tbe  Judge  to  draw  a  Jury  for  another  dlvlstcn  of  the  dis- 
trict, to  Issue  a  suitable  order  to  the  clerk  to  transmit  the  Jury  boxes 
by  a  reliable  express  company,  and  that  was  done  In  the  instance  re- 
ferred to  In  the  plea. 

8.  Samb — Public  Drawing— JnoiriAi,  Nottcr. 

Tbe  court  will  take  Judicial  notice  that  a  grand  jury  was  publicly 
drawn  in  tbe  presence  of  tbe  officials  required  to  be  present 

7.  Sake— Venire  Facias— Issuance. 

An  Indictment  will  not  be  quashed  on  the  ground  that  no  venire 
facias  was  issued  by  the  clerk,  nor  tiled  In  the  clerk's  office  for  the 
Eastern  division  of  the  Southern  district  of  Georgia,  until  after  tbe  per- 
sons whose  names  weredrawn  bad  been  summoned,  whereltlsnot  denied 
that  a  venire  facias  was  Issued  by  a  deputy  clerk  of  the  court  having 
his  residence  In  the  Western  division. 

&  Same— Iksthdctions  to  Jurohs. 

A  plea  In  abatement  to  an  Indictment  that  Instructions  were  given 
by  "those  in  authority"  that  the  officers  serving  a  grand  Jury  summons 
should  keep  secret  tbe  names  of  persons  drawn,  and  enjoin  on  those 
summoned  the  necessity  of  keeping  secret  that  they  had  been  sum- 
m:  ned  to  serve  as  a  grand  Jury,  Is  insulllcicut,  where  it  is  not  alleged 
who  "those  In  authority  were."  and  no  such  Instmctlons  were  issued 
by  the  court 

0.  SaMR— NlIMBKR  OF  KaMES  IK  BoXES. 

Where  the  district  court  Jury  box  and  the  circuit  court  bos  at  tbe 
time  of  the  drawing  of  a  gi'and  Jury  contain  exceeding  300  namcf*. 
and  the  court  directs  tlie  Jury  drawn  from  the  "Jury  boxes,"  the  Indict- 
ment cannot  be  quashed  on  tbe  ground  that  the  Jury  box  from  which 
the  Jury  were  drawn  contained  less  than  300  names,  for.  though  the 
particular  Jury  was  drawn  from  one  of  the  boxes,  all  of  the  names  in 
both  twxea  may  be  regarded  as  tbe  Jury  body  from  which  the  grand 
Jury  were  selected. 
10.  Same— Drawing  fkoh  Particular  CocKTrEs. 

Under  Rev.  St.  8  802,  requiring  that  Jurors  shall  be  returned  from 
such  parts  of  the  district  as  the  court  shall  direct  so  as  to  be  most 
favorable  to  an  impartial  trial,  the  fact  that  the  court  directs  that 
grand  Jurors  be  drawn  from  particnlar  counties  does  not  disqualify 
other  Jurors  from  other  counties,  whose  names  are  In  the  Jury  box. 
IL  Same— Impartiality  of  Jurors. 

An  Indictment  for  conspiracy  to  defraud  the  government  of  money 
appropriated  for  harbor  improvements  will  not  be  quashed  on  the 
ground  that  grand  Jurors  from  counties  where  the  Improvements  were 
located,  and  who  were  peculiarly  qualified  to  act  because  of  famlllartty 
with  such  Improvements,  were  excluded  from  the  Jury  box,  where  such 
alleged  conspiracy  was  notorious  In  such  coantles,  and  the  court  was 
endeavoring  to  secure  an  Impartial  Jury. 
12.  Samk— Waiver  or  Plea. 

Defendants  under  indictment  for  conspiracy  to  defraud  the  govern- 
ment waive  their  right  to  plead  in  abatement  to  tbe  indictment  for 
alleged  IiTogularlty  in  the  drawing  of  the  grand  jury  where  they,  by 
nnnecessarily  resisting  the  processes  of  the  court  and  resorting  to  dlla- 
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tory  proceedings  In  another  state  to  prevent  b^ng  brought  before  the 
court,  hare  delayed  the  trial  for  more  than  two  ywn  before  appearing 
to  present  their  plea. 

1Z.  Saub— Adticb  of  Codnsbl. 

In  snch  case  It  Is  of  no  avail  to  the  defendants  that  they  were  ad- 
vised by  their  counsel  that  they  could  not  be  rero  wed  to  Georgia  for 
trial,  and  were  under  bond  to  the  courts  In  New  York  for  appearance 
la  proceedings  Instltnted  by  them  to  prevent  their  removal. 

Indictment  for  Conspiracy. 

The  parties  arraigned  before  the  conrt  are  under  Indictment  with  Michael 
A.  Conuolly  and  Oberiin  M.  Carter  for  the  offense  of  an  alleged  conspiracy 
to  defraud  the  United  States  of  America  of  large  sums  of  money  appro- 
priated by  congress  for  certain  river  and  harbor  Improvements  within  the 
Southern  district  of  Georgia.  It  will  suffice  at  present  to  state  In  general 
terms  that  it  Is  alleged  that  Oberlln  M.  Carter  was  a  captain  In  the  engineer 
coiiw  of  the  United  States  army;  that  he  was  In  charge  of  the  Improve- 
menta;  that  It  was  contemplated  by  the  alleged  conspirators  that  competi* 
tlon  In  bidding  for  contracts  tor  this  government  work  would  be  cut  off, 
snd  that  the  alleged  co-conspirators,  or  some  person  or  corporation  acting 
for  them,  would  be  the  only  bidders  for  such  work;  that  this  was  done  se- 
cretly for  the  benefit  of  the  parties  Indicted;  that  the  contracts  would  be  let 
at  high  and  exorbitant  cost;  that  Carter  should,  with  fraudulent  Intent,  so 
draft  the  Bpecifications  for  constructing  jetty  works  and  training  walls  as 
to  provide  that,  In  his  option,  he  might  require  large  quantities  of  material 
known  as  the  "log  and  brush  mattress"  to  be  paid  for  by  the  square  yard 
at  a  cost  comparatively  very  great,  but  which  also  enabled  him  to  permit 
the  contractor  to  place  In  the  works  the  same  number  of  square  yards  of 
another  specified  design  of  brush  mattress,  of  much  less  value,  at  a  much 
cheaper  cost  to  the  contractors,  but  nt  the  same  cost  to  the  United  States; 
that  the  specifications  were  so  devised  and  drafted  that  all  persons  not 
parties  to  the  said  scheme  to  defraud  would  be  kept  in  Ignorance  of  this 
option  on  the  part  of  the  engineer  until  the  bids  were  In;  that  other  bidders 
nerc  compelled  to  put  In  bids  based  on  the  design  of  mattress  of  the  most 
expensive  and  costly  construction,  while  the  alleged  conspirators  would  be 
advised  beforehand  that  If  they,  or  some  one  of  them,  were  successful 
bidders.  Carter  would  require  to  be  put  in  the  works  mattresses  of  the 
cheapest  design;  that  these  alleged  conspirators  were  thus  enabled  to  be 
scccessfnl  bidder^  for  all  of  this  work  at  the  lowest  cost  to  the  conti'actor 
and  the  very  tiigbest  cost  to  the  United  States;  that,  if  there  were  other 
successful  bidders.  Carter,  the  engineer  officer,  would  require  from  them 
the  utmost  exactitude  In  the  performance  of  the  most  expensive  contract 
but,  while  passing  on  the  work  of  the  alleged  co-consplratoi-s,  he  would 
deal  most  liberally  with  them;  that  he  would  so  order  and  Inspect  the 
contracts  of  bis  co-consptrators  as  to  Insure  to  them  the  maximum  profit 
at  the  least  cost  and  for  work  and  material  of  Inferior  value  to  the  govem- 
menL  It  Is  further  alleged  that  this  fraudulent  scheme  was  furthered  by 
rejecting  on  technical  grounds  other  bids,  and  by  enabling  the  co-cousplr- 
ators  to  meet  unanticipated  competition  by  second  bids  on  guaranties  known 
to  be  forgeries;  by  the  fraudulent  approval  by  Carter  for  payment  to  the 
alleged  co-consplrators  of  accounts  thus  fraudulently  made,  and  as  disburs- 
tog  office  by  fraudulently  paying  to  them,  or  to  some  persnn  or  corpora- 
tion for  them,  the  amount  alleged  to  be  due  on  such  contracts  so  fraudu- 
lently entered  into  and  performed.  This  being  done.  It  is  alleged  that  the 
conspirators  would  divide  between  them  and  appropriate  to  their  own  use 
tald  moneys  so  fraudulently  obtained.  It  Is  further  charged  In  the  indict- 
ment that  as  the  result  of  this  alleged  conspiracy,  and  by  means  of  a  num- 
ber of  overt  acts,  to  wit,  the  presentation  for  payment  of  such  fraudulent 
accounts  set  out  therein,  the  alleged  conspirators  bave  d^anded  the  gov* 
Knment  In  the  amount  of  $700,000. 

On  arraignment  the  following  defendants.  Benjamin  D.  Greene,  John  P. 
Gaynor,  William  T.  Gaynor,  and  Edward  H.  Oaynor,  presented  and  filed  a 
plea  In  sbatemait.  This  document  consists  of  nine  grounds  consUtatlng  one 
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plea  Mr  nine  pleas,  accordJogly  as  tta«j  ioay  be  comtrned.  Tbe  first  ground 
Is  that  the  Indlctmeat  was  found  by  a  body  of  men  purp  ^rtlng  to  be  a  grand 
Jury,  but  vbich  bad  no  legal  existence,  for  the  reason  that  the  names  oC 
persons  placed  In  the  Jury  box  from  which  the  said  alleged  grand  jary 
was  taken  wnb  not  j^ced  therein  by  H.  H.  King,  the  clerk  of  this  court, 
and  the  Jory  commissi  .ner,  uor  pot  in  at  all  alternately  as  required  by 
law.  but  that,  tbe  said  H.  H.  King,  clerk  as  aforesaid,  b^ng  accessible, 
and  In  no  wise  disabled  or  dlsqnaUfied,  tbe  said  names  were  pLiced  in  said 
box  by  the  said  jury  commissioner  and  a  deputy  clerk  by  tbe  handfuls 
or  bunches,  contrary  to  the  statute  laws  of  tne  United  States  of  America, 
which  required  that  the  clerk  should  be  one  of  the  persons  to  place  the 
names  in  the  jury  box,  and  that  they  should  be  placed  therein  alternately 
by  the  said  clerk  and  the  said  commissi., ner;  and  which  tended  to  tbe 
injury  and  prejudice  of  these  defendants,  and  of  each  of  them,  lo  that 
tbey  are  entitled  by  the  law  of  tbe  land  to  hare  any  charge  against  then 
considered  by  a  grand  jury  adected  under  the  restrictions  prescribed  by 
law,  and  in  accordance  with  tile  provisions  thereof.-  and  in  whicb  selection 
no  nnauthorlzed  persons  shall  have  or  take  any  psrt;  and  this  tbey  are 
ready  to  Terify.  A  second  ground  or  plea  Is  that  the  Indictment  should 
be  quashed  because  the  jury  box  of  the  division  was  not  kept  as  required 
by  law,  continuously  In  tiie  custody  of  the  clerk  of  the  court,  but  that  dur- 
ing the  mbntb  of  November,  1899,  It  was  delivered  by  him,  or  some  one 
connected  with  his  office,  and  without  authority  of  law,  Into  the  bands 
of  strangers  in  no  wise  connected  with  this  conrt,  and  waa  canrled  away 
ftom  the  city  of  Savannah,  where  was  the  office  of  said  clerk,  and  trans- 
ported beyond  the  limits  of  this  division,  which  gave  abondant  opportunity 
to  outsiders,  who  were  not  under  any  binding  oath  or  obligation  to  this 
court,  to  violate  the  sanctity  of  said  jury  box.  A  third  ground  or  plea 
is  that  the  grand  Jury  was  not  publicly  drawn  in  the  Eastern  division,  as 
required  by  the  laws  of  the  United  States,  and  that,  not  being  drawn  pub- 
licly, these  defendants  could  have  no  opportunity  tu  challenge  said  jurors 
for  any  cause,  or  even  to  know  that  there  was  to  be  a  grand  jury.  A 
fourth  ground  or  plea  Is  that  the  Indictment  should  be  quashed  for  that 
tbe  names  of  tbe  persons  who  were  drawn  as  tbe  grand  jurors  who  found 
the  indictment  were  drawn  In  the  city  of  Macon,  beyond  the  limits  of  this 
division.  In  a  conrt  house  other  than  that  of  the  Eastern  division;  fliat  no 
publication  of  said  drawing  of  the  names  drawn  was  made;  that  no  venire 
facias  was  Issued  by  the  clerk  of  this  court,  nor  any  filed  In  the  cl^k's 
office  of  the  said  Eastern  division,  until  after  the  persona  whose  names 
were  drawn  had  been  summoned,  Instructluns  having  been  given  by  those 
in  authority  that  the  marshal  and  his  deputies  serving  said  summons  should 
keep  secret  the  names  of  such  persons  so  drawn,  and  should  enjoin  on  each 
person  so  summoned  the  necessity  of  keeping  secret  the  fact  that  he  bad 
been  summoned  to  serve  as  a  grand  juror  at  said  term;  so  that  the  choice 
and  selection  of  such  allied  grand  Jurors  were  not  made  public  nntfl  the 
court  met  on  December  1,  1899.  A  fifth  ground  or  plea  Is  that  the  alleged 
indictment  should  be  quashed  for  that  there  were  not  as  required  by  law. 
300  names  of  qualified  jurors  In  the  box,  and  In  fact  there  were  less  than 
200  names  of  qualified  Jurors  therein  on  November  22,  1899.  A  sixth  ground 
or  plea  Is  that  the  indictment  should  be  quashed  for  that  tbe  jn*!^  by 
an  order  un  November  22,  1896,  disqualified  as  grand  jurors  all  persons 
whose  names  might  be  In  the  jury  box  who  at  that  time  resided  In  tbe 
counties  of  Chatham  and  Glynn,  and  prescribed  In  such  order  that  tbe  said 
grand  jury  be  returned  from  tbe  counties  of  the  Eastern  division  otiier 
than  Chatham  and  Glynn  and  thus  eliminated  from  the  prospective  grand 
jurors  those  who  were  most  familiar  with  public  harbor  Improvements,  the 
necessity  therefor,  and  the  cost  thereof,  and  who,  from  such  knowledge, 
would  be  in  a  better  position  to  Impartially  consider  the  matters  urged 
against  the  defendants.  A  seventh  ground  of  plea  or  plea  Is  that  tbe 
indictment  should  be  quashed  for  the  reason  that  tbe  judge  of  this  court 
by  his  order  directed  that  the  grand  Jury  be  returned  from  the  counties 
of  said  Eastern  division  othw  than  the  counties  of  Chatham  and  Olynn, 
and  that  the  grand  Jury  be  drawn  from  the  jury  box  of  the  Bastern  dlvl- 
siMi.  before  a  Jury  box  had  beoi  constltntod  which  did  not  Indlude  Junwn 
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from  Ohatham  and  Glynn.  An  eighth  gnrand  of  plea  or  plea  Is  ttut  the 
ladlctment  should  be  quashed  because  tiie  Judge  of  this  court  directed  that 
the  grand  jury  should  be  returned  from  the  jury  box  of  the  Eastern  divi- 
sion under  the  restriction  aforesaid,  because  It  appeared  to  said  court  that 
such  return  of  Jurors  would  be  most  farorable  to  an  Impartial  trial,  and 
tverent  the  incurring  of  unnecessary  expense;  ft  belug  Illegal  for  said 
judge  then  and  there  to  pass  any  such  order  restricting  the  drawing  ot  a 
grand  Jury  to  auy  particular  part  of  said  division  for  any  reason,  and  tend- 
ed to  the  Injury  and  prcdndlce  of  these  defendants.  A  ninth  ground  of 
plea  or  plea  is  tliat  the  Indictment  should  be  quashed  for  the  reason  that 
the  judge  of  this  court  having,  upon  the  said  22d  day  of  November,  1899. 
outside  the  limits  of  this  division,  to  wit.  In  the  CII7  of  Macon,  Ga..  passed 
the  order  before  described,  did  in  the  city  of  Macou  on  said  day  proceed 
to  draw  said  grand  jury  from  a  box  which  did  not  contain  the  names  of 
grand  jurors  returned  from  the  counties  of  said  Eastern  division  other 
than  the  counties  of  Ohatham  and  Olyun,  but  which  only  contained.  Irre- 
spective of  said  counties  of  Chatham  and  Glynn,  the  names  of  jurors 
from  the  counties  of  Bryan.  Liberty,  Ware^  Wayne,  Pierce,  Clinch,  Z^wn- 
des,  Broofcs,  Thomas.  Decatur,  Effingham,  and  Bulloch,  there  being  In  said 
Eastern  dl^lon,  In  addition  to  said  counties,  the  following  counties:  Ap- 
pling, Berrien,  Camden,  Coffee,  Charlton,  Colquitt,  Echols.  Emanuel,  Irwin, 
Montgomery,  Mcintosh,  Screven,  Tattnall,  and  Worth,  there  having  been 
no  revision  of  the  jury  box,  or  any  return,  as  contemplated  by  said  order; 
and  that  the  drawing  of  said  alleged  grand  jury  was  Illegal,  and  tended 
to  the  prejudice  of  &e  defendants,  and  was  farther  Illegal  for  the  reason 
that  the  box  did  not  contain  names  from  the  counties  of  Mcintosh  and 
Camden,  which  are  the  only  other  counties  of  this  division  In  which  are 
or  might  be  public  harbor  Improvements,  and  the  citizens  whereof  would, 
from  theli>  knowledge  of  such  matters,  like  the  citizens  of  Chatham  and 
Olynn,  be  best  qnalifled  to  pass  Impartially  on  the  charges  made  against 
these  defendants. 

It  is  averred:   That  because  of  the  alleged  illegal  proceedings  before 
mentioned  they  were  not  advised  In  any  manner  or  form  that  a  prosecution 
of  any  character  or  description  was  Impending  against  them.   That  they 
were  in  the  state  of  New  York.  In  the  pursuit  of  their  legitimate  business, 
which  at  that  time  required  their  presence  there.  That  they  were  not 
residents  of  Georgia.  That  the  records  of  the  court  show  that  the  bill 
of  indictment  was  found  against  them  on  the  8th  of  December,  18^,  and 
that  a  warrant  thereupon  was  Issued  for  the  arrest  of  these  defendants: 
these  defendants  not  having  been  under  arrest  or  recognizance  when  said 
grand  jury  was  empaneled.   That  so  soon  as  these  defendants  were  ad- 
vised that  such  a  warrant  was  In  New  York  Tor  their  apprehension,  they 
voluntarily  sought  out  the  officer  In  whose  possession  they  were  told  It 
tras,  and  surrendered  themselves  Into  bis  custody.    That,  having  be^ 
advised  by  lawyers  skilled  In  the  law  that  they  could  not  be  comi»dled  to 
go  ftom  where  they  were  to  the  Bastem  division  of  the  Southern  dlstrlfit 
of  Georgia  to  answer  for  any  alleged  offense  said  to  have  been  committed 
therein  unlMS  a  valid  Indictment  had  been  preferred  against  them,  and 
that  probable  cause  of  their  guilt  existed,  they.  In  purstiance  of  their  legal 
rights  and  of  their  constitutional  privileges  In  this  respect,  demanded  an 
examination  Into  these  matters  by  the  constituted  authorities  having  Juris- 
diction thereof  In  the  state  of  New  York.   That  the  questions  InToWed 
were  considered  by  a  United  States  commissioner,  who  decided  that  these 
defaidants  should  be  remanded  to  this  Jurisdiction;  but  that  they,  '^'^^ 
further  advised  that  said  decision  was  erroneous,  and  that  they  were  being 
deprived  of  their  constitutional  rights,  brought  the  Questtons  Involvea  to 
the  consideration  of  the  judge  of  the  United  States  district  court  for  the 
Southern  district  of  New  York,  who,  after  patient  consideration,  decided 
that  the  said  commlsslonra"  had  erred  In  his  decision,  and  remanded  the 
case  to  him  for  further  Inquiry.   That  the  said  commlaaioner  having  again 
reported,  adjudging  that  these  defendants  should  be  remanded  to  ttie  said 
Jurisdlctlrn  of  the  Eastern  division  of  the  Southern  dl««ti1ct  of  Geoiracla. 
these  defendants  again  laid  sAld  questions  before  the  said  Judge  oT  tike 
8«attwm  district  of  New  York.  who.  having  decided  against  these  defend- 
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ants,  they,  under  legaJ  advice  that  the  decision  of  said  court  was  erron»' 
ouB,  caused  to  be  brought  against  the  ottlcial  having  tbem  in  charge  the 
writ  of  habeas  corpus  to  inquire  Into  the  legality  of  their  detenti^m;  the 
case  thereupon  arising  having  been  Qnally  disposed  of  by  the  supreme  conrt 
of  the  United  States  at  Its  present  October  term.  That  on  the  12tb  day 
of  March,  1900,  when,  as  they  bare  since  been  informed,  the  case  at  bar 
was  called  In  this  honorable  court,  and  these  defendants  then  and  there 
summoued  to  appear  and  plead,  these  defendants  were  in  the  state  of  New 
Yt.i-1;,  subject  to  the  Jurisdiction  of  the  said  court  for  the  Southern  district 
of  New  York  In  regard  to  the  case  at  bar,  and  under  a  solemn  bond  and 
obllffation,  given  on  the  20th  day  of  February,  1900,  by  the  terms  of  which 
they  obligated  themselves  to  personally  appear  before  said  district  court 
for  the  Southern  distx'ict  of  New  York,  or  the  judge  there:.f.  whenever  and 
us  soon  as  the  final  order  should  be  entered  in  the  said  proceeding,  and 
then  and  there  surrender  tbemBelTes  to  the  marshal  of  said  district  of  New 
York,  and  abide  the  order  of  safd  district  conrt.  or  the  said  district  judge, 
and  not  depart  without  leave.  That  upjn  the  5th  day  of  March,  1900, 
and  upon  the  12th  day  of  March,  1900,  and  at  all  intervening  times,  the  said 
bond  and  the  said  obligation  to  answer  to  snid  court,  and  not  to  depart 
without  leave,  was  operative  against  these  defendauts.  That  the  February 
term,  1900.  of  this  honorable  court  adjourned  on  the  7th  of  May,  1900,  and 
that  the  said  bond  was  operative  on  that  day.  and  operative  on  all  dates 
intervening  the  said  12tb  day  of  March,  moo,  and  said  last-named  date. 
That  no  session  of  the  district  court  in  and  for  this  division  was  held  nntll 
the  7th  day  of  January,  liXil.  and  that  on  said  date  and  on  the  9th  day 
of  February,  1901.  when  this  court  adjourned  for  the  term,  and  at  all  inter- 
vening dates,  these  defendants  were  stlli  under  said  bond  and  obligation 
to  appear  day  by  day  in  the  jurisdiction  of  the  district  court  of  New  York. 
That  since  the  session  last  named  of  this  honorable  conrt  thece  1ms  been 
no  session  of  this  court  until  January  25,  1902,  when  the  court  met  for  tiie 
purpose  of  sounding  the  dockets  thereof,  these  defendants  then  being  under 
bond  to  appear  In  this  court  on  this,  the  11th  day  of  February,  1002,  and 
were  by  and  with  the  consent  of  tlie  district  attorney  of  the  Southern  dis- 
trict of  Georgia,  to  appear  now  and  here  for  the  purp.  se  of  pleading  to  this 
indictment  That  these  defendants,  had  they  been  within  this  jurisdlo 
tion  at  any  time  from  the  22d  of  November,  1899,  until  the  8th  day  of  Fet>- 
ruary,  1902,  could  not  have  Interposed  the  pleas  In  abatement  to  the  snid 
alleged  indictment  on  the  ground  that  instructions  were  given  to  keep  the 
drawing  and  summoning  of  said  jury  secret,  because  said  facts  did  not 
come  to  the  knowledge  of  the  defendants,  or  either  of  them,  and  were  there- 
fore not  available  until  the  said  last-named  date:  they  having  the  right  to 
assume,  if  they  Iiad  ever  beard  of  the  drawing  of  said  alleged  grand  Jur>'. 
that  the  same  was  publicly  done.  Wherefore  they  pray  judgment  on  the 
said  alleged  indictment,  and  that  the  same  be  gnashed. 

To  this  plea  the  United  States  attorney  for  the  government  filed  a  special 
demurrer  on  grounds  which  may  be  Bufflclently  indicated  In  the  opinion  of 
the  court 

See  lOO  Fed.  941,  and  108  Fed.  816. 

Marion  Erwin,  U.  S.  Atty.,  and  Samuel  B.  Adams,  Sp.  Asst.  U. 
S.  Atty.,  for  the  United  States. 

Waiter  G.  Charlton,  Fleming  Du  Bignon,  Thomas  B.  Felder,  and 
Daniel  W.  Rountree,  for  defendants. 

SPEER,  District  Judg-e  (after  stating  the  facts  as  above).  The  de- 
fense offered  at  this  period  of  the  case  by  the  persons  arraigned  is 
a  plea  in  abatement,  which  is  a  dilatory  plea.  It  is  an  attempt  to 
annul  an  indictment  of  the  grand  jury  of  a  United  States  court, 
without  any  regard  to  the  question  of  the  g^ilt  or  innocence  of  the 
prisoners  or  of  the  public  interest  at  stake.  Pleas  of  this  character, 
where  it  is  not  made  to  appear  that  any  tmfair  prejudice  has  been 
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done  to  the  accused,  are  regarded  with  great  disfavor.  This  is  made 
to  appear  not  only  by  the  controlling  act  of  congress  on  the  sub- 
ject, but  by  a  long  and  unbroken  line  of  decisions  of  courts  of  the 
highest  repute.  Ihe  act  of  congress,  which  is  section  1025,  Rev. 
St.,  provides : 

"Xo  Indictment  found  and  presented  by  a  grand  Jury  In  any  district  or 
circuit  or  other  coort  of  tbe  United  States  shall  be  deemed  Insufficient,  nor 
shall  the  trial,  judgment  or  other  proceeding  therein  be  affected  by  reason 
of  any  defect  or  Imperfection  in  matter  of  form  only,  which  shall  not  tend 
to  the  prejudice  of  the  defendant." 

In  the  valuable  Encyclopaedia  of  Pleading  and  Practice  (volume  I, 
p.  23)  the  general  rule  is  stated  as  follows : 

"Pleas  In  abatement,  as  they  do  not  deny  tbe  merits  of  tbe  platatUTB 
elaim.  but  merely  tend  to  delay  tbe  remedy,  are  not  favored  by  the  courts, 
and  Uie  greatest  strictness  is  applied  to  them,  and  they  will  not  be  aided 
Id  construction  by  any  intendments.  With  them  correctness  of  form  is 
□latter  of  substance,  and  any  defect  of  form  is  fatal.  They  must  answer 
tbe  whole  case,  and  contain  ,a  full,  direct,  and  positive  averment  of  all 
material  facts." 

In  the  same  volume,  on  page  44,  it  is  declared : 

"Each  picas  must  be  certain  to  every  intent,  and  leave  nothing  to  be 
drawn  by  Inference,  ^hey  must  anticipate  and  Include  all  such  snpposable 
matter  as  would.  If  alleged  by  tbe  opposite  party,  defeat  tbe  plea." 

It  is  said  that  the  doctrine  thus  announced  with  regard  to  pleas 
in  abatement  is  but  an  application  of  the  harsh  rules  of  the  common 
law,  and  it  is  contended  in  the  interesting  argument  of  counsel  for 
the  accused  that  the  rules  of  pleading  are  much  mcire  liberal  now 
than  they  were  at  common  law.  This  statement  is  not  without  an 
important  qualification.  The  more  liberal  methods  evolved  by  the 
advance  in  modern  jurisprudence  have  been  designed  to  make  ef- 
fective the  trial  of  a  case,  whether  civil  or  criminal,  upon  its  merits, 
that  the  right  may  in  truth  be  ascertained,  that  the  innocent  may  be 
acquitted  or  the  guilty  brought  to  justice.  In  the  case  of  U.  S. 
V.  Terry  (decided  in  the  Northern  district  of  California,  by  Judge 
Hofifman,  in  1889)  39  Fed.  364,  the  learned  judge  remarks: 

"It  may,  Z  think,  be  justly  said  that,  while  the  rigortms  and  apparently 
harsh,  though  ancient  and  well  settled,  rules  of  the  common  law  have  In 
some  Instances  been  departed  from,  It  has  always  been  In  tbe  interest  of 
flubetantlal  Justice,  and  to  prevent  a  manifest  wrong  to  the  defendant;  and 
conversely  where  it  is  plain  that  sabstantlal  Justice  wlU  not  be  promoted, 
aor  a  manifest  wrong  to  the  defendant  prevented,  the  Indictment  should 
Qot  be  set  aside  on  grounds  of  technical  errors,  informalities,  or  Irregulari- 
ties." 

This  deliverance  of  Judge  Hoffman  related  to  a  plea  in  abatement 
where  facts  contrary  to  the  record  were  alleged,  and  not  only  did 
the  court  hold  that  a  demurrer  to  such  a  plea  cannot  be  regarded  as 
admitting  the  truth  of  such  allegations,  but  it  was  held  that  the  plea 
in  abatement  was  bad  so  far  as  it  contradicted  the  record.  The  learn- 
ed judge  continues : 

"Assuming,  howeveti  tiiat  the  plea  in  the  case  Is  open  to  exception  as  a 
formal  plea  In  abatement,  it  does  not  follow  that  the  defendant  Is  witiioat 
remedy.  Thus,  for  example,  where  it  Is  alleged  that  there  has  been  Im- 
proper  conduct  on  the  part  of  officers  employed  In  the  designating,  summon- 
teg;  and  retnmlug  of  the  grand  Jnry,  the  defendant  who  may  have  bten 
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prejudiced  thereby  may  bring  fbe  matter  before  tbe  court  by  ani^eetloii 
or  motion  or  affidavit,  even  where  no  right  of  challenge  to  the  array  la  al- 
lowed by  law.  But  this  motion  is  addressed  to  the  discretion  of  the  court, 
and  the  court,  having  general  power  to  preserve  the  pure  administration  of 
Justice,  will  freely  exercise  Its  Boond  discretion  {or  the  purpose  of  serving 
that  end." 

A  more  recent  decision  upon  the  same  subject  and  by  the  supreme 
court  of  the  United  States  is  Agnew's  Case,  165  U.  S.  44,  17  Sup. 
Ct.  238,  41  L.  £d.  627.  In  that  case  the  plea  in  abatement  was  filed 
because  of  what  seemed  at  first  to  be  an  unusual  proceeding  in  tbe 
drawing  of  the  grand  jury.  Under  the  practice  m  the  district  of 
Florida  it  seems  that  the  clerk  and  marshal  draw  grand  jurors  from 
the  jury  box.  The  grand  jury  was  incomplete*  and,  as  stated  by  the 
chief  justice  in  his  opinion : 

"The  court  ordered  a  special  venire  to  Issne  for  ten  grand  Jurors  to  be 
drawn  according  to  law,  to  be  taken  from  the  county  of  Duval;  that  tie 
clerk  and  marshal,  in  drawing  said  venire,  whenever  a  name  was  l^^y 
drawn  from  the  box.  If  said  party  so  drawn  was  not  from  tbe  count?  of 
Dnval,  laid  aside  said  name,  and  continued  drawing  until  ten  names  from 
the  county  of  Duval  were  obtained*;  and  that,  some  of  tbe  ten  returned 
on  the  second  venire  being  excused,  other  names  were  drawn  In  tbe  same 
way,  and  a  third  venire  was  Issued,  and  still  anotbra*.  until  tbe  grand  fary 
was  completed  with  grand  Jurors  from  Dnval  county." 

It  also  appeared  from  the  statement  of  the  chief  justice  that  there 
were  orders  of  court,  certified  as  part  of  the  record,  which  directed 
the  drawing  according  to  law  from  the  various  counties  exclusive 
of  Duval  county,  and  then  from  that  county.  This,  like  the  order  of 
the  court  in  this  case,  excluding  jurors  from  the  counties  of  Chat- 
ham and  Glynn,  was  done  in  pursuance  of  the  power  given  by  sec- 
tion 802,  Rev.  St.    Says  Chief  Justice  Fuller,  for  the  court: 

"Section  802  of  tbe  Berlsed  Statutes  was  brought  forward  from  a  clan&e 
of  section  29  of  tbe  Judiciary  act  of  September  24,  1780,  which  was  regarded 
by  Ifr.  Justice  Curtia  as  applicable  to  grand  as  well  as  petit  Jnrles." 

It  is  interesting,  then,  to  reflect  that  the  statute  under  which  the 
court  in  this  case  selected  jurors  from  counties  other  than  Chatham 
and  Glynn  was,  in  substance,  enacted  by  the  first  congress  of  the 
United  States,  which  assembled  after  the  formation  of  Uie  constitu- 
tion, received  the  ai^roval  of  George  Washington,  and  has  been 
in  full  force  and  effect  for  more  than  zio  years  anterior  to  the  acti<m 
of  the  court  now  tinder  consideration. 

The  doctrine  that  for  such  irregfularities  as  do  not  prejudice  the 
defendant  he  has  no  cause  of  complaint  and  can  take  no  exception 
is  expressly  reafiirmed  in  the  opinion  of  Chief  Justice  Fuller  in  the 
case  just  cited,  and  the  learned  chief  justice  cites  in  support  of  his 
statement  a  number  of  authorities  from  the  courts  of  the  states  and 
of  the  United  States.  Indeed,  the  chain  of  authorities  on  all  of  the 
cardinal  principles  hereinbefore  stated  seems  to  be  unbroken,  and 
so  clear  is  this  that  the  efforts  and  research  of  counsel  in  this  case 
have  not  produced  a  single  decision  in  which  a  plea  in  abatement  has 
been  sustained  by  the  United  States  courts  in  a  criminal  case.  On 
the  contrary,  a  multitude  of  authorities  have  been  cited  where  such 
pleas  were  denied  where  they  did  not  conform  with  strict  exactness 
to  the  requirements  of  the  law,  and  failed  to  contain  the  nseatial 
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averments  of  soch  dilatonr  pleading.  In  U.  S.  t.  Williams,  decided 
in  the  circuit  cotirt  for  Minnesota,  and  repented  in  12  Myers,  Fed. 
Dec.  pars.  1826,  1827,  Fed.  Cas.  No.  16,716,  Circuit  Judge  Dillon, 

sitting  with  District  Judge  Nelson,  declared : 

"Pleas  of  tbl8  cliaracter  are  dilatory,  and,  not  being  farored,  the  law  ra- 
qnlres  that  they  shall  contain  all  essential  aTermenta,  pleaded  with  atrleC 
exactness." 

In  U.  S.  V.  Hammond,  2  Woods,  197,  Fed.  Cas.  No.  15,294,  Cir- 
cuit Judge  Woods  held  that  although,  in  view  of  the  law  at  that  pe- 
riod of  our  history,  the  disqualification  of  a  grand  juror  was  ab- 
solute, and  did  not  rest  in  the  discretion  of  the  court,  the  juror,  hav- 
ing been  a  Confederate  soldier,  the  plea  was  bad,  because  it  did  not 
state  "when  and  where  the  juror  took  up  arms  and  joined  the  rebel* 
lion  and  insurrection  against  the  United  States."  In  the  same  case 
this  famous  circuit  judge,  afterwards  associate  justice  of  the  su- 
preme court,  expresses  with  emphasis  the  disfavor  with  which  such 
pleas  are  regarded,  and  the  exactitude  with  which  erery  requu'ement 
in  form  as  well  as  substance  is  insisted  upon  by  the  cniirt"!.  On  the 
latter  requirement,  see  i  Chit.  PI.  *479,  *583;  I  Chit.  Cr.  Law,  *448; 
I  Enc.  PI.  &  Prac.  p.  27,  and  authorities  cited ;  i  Archb.  Cr.  PI.  *tt2 ; 
I  Bish.  Cr.  Proc.  par.  435 ;  U.  S.  v.  Richardson  (C.  C.)  28  Fed.  64. 
The  decision  in  the  last  case  cited  was  by  Mr.  Justice  Gray.  A  very 
instructive  case  upon  the  general  topic  is  U.  S.  v.  Chaires,  dedded  in 
the  Northern  district  of  Florida  by  Circuit  Judge  Pardee  and  District 
Judge  Swayne,  reported  in  40  Fed.  p.  821.  The  opinion  contains  this 
pertinent  language: 

*^lie  third  plea  la  to  the  effect- that  tbe  name*  of  the  persons  placed  hf 
the  Jury  commissioner  and  tbe  clerk  In  the  box  were  not  drawn  from  the 
entire  territory  within  the  Northern  district  of  Florida,  but  were  drawn 
from  an  alleged  division  of  the  district  No  Injustice  or  prejudice  is  averred. 
Section  802,  Eev.  St,  permits  Jurors  to  be  returned  on  an  order  of  court 
from  parts  of  a  district  No  Injury  or  prejudice  can,  therefore,  be  inferred. 
We  think  this  plea  Is  bad  In  form  and  substance." 

In  view  of  principles  so  clearly  announced  and  so  incontrovertibly 
established  by  text  writers  and  courts,  all  of  whose  conclusions  de- 
serve, and  some  command,  obedience,  the  questions  raised  by  this 
plea  may,  we  think,  be  readily  determined. 

Tbe  fu^t  ground  is  that  the  names  of  persons  placed  in  the  jury 
box  from  which  the  grand  jury  was  taken  were  not  placed  therein  by 
H.  H.  King,  clerk  of  this  court,  and  the  jury  commissioner,  but  that, 
H.  H.  King  being  accessible,  and  in  no  wise  disabled  or  disqualified, 
the  names  were  placed  in  the  box  by  the  jury  commissioner  $nd  a 
deptrty  clerk  by  the  handfuls  or  bunches,  and  that  they  should  be 
placed  therein  alternately  by  the  said  clerk  and  by  the  said  commis- 
sioner, and  that  this  tended  to  the  injury  and  prejudice  of  these  de- 
fendants. In  passing  upon  this  plea  the  court  will  take  judicial  no- 
tice of  its  own  record  relative  to  the  duty  which  it  is  said  the  clerk 
foiled  to  perform.  On  January  26,  1897,  the  following  order  was 
made: 

file  District  Court  of  the  United  States  for  the  Kaatem  Division  of 
0ia  SoDthem  District  of  Georgia.  In  re  Rerlalon  of  the  Snry  List  It  ap- 
pearbic  to  the  court  that  there  Is  a  neceaaltr  for  a  revlalon  of  the  Jury  of 
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this  court.  It  to  upon  consideration  ordered  that  Edward  8.  Elliott  bft  and 
he  in  hwet^,  appointed  Jury  commlfisloner  of  this  court  for  the  ESastem  dl- 
TMon  of  the  fionthem  Strict  of  Georgia;  and  It  Is  ordered  that  tba  said 
Edward  8.  Elliott  and  H.  H.  King,  iderk  of  this  court,  conformably  to  law. 
Bball  proceed  as  soon  as  may  be  to  rerlse  the  Jury  list  of  said  court  and 
for  the  purpose  of  couTenlence  and  economy  In  s^^lng  said  jurors  It  1? 
ordered  that  tbe  jurors  be  selected  from  tbe  counties  of  Chatham,  Bryan, 
Liberty.  Ware,  Olynn.  Wayne,  Pl^e,  Clinch,  Lowndes,  Brooks,  Thomas. 
Decatur,  Effingham,  and  Bulloch.** 

This  order  is  on  the  minutes,  and  is  also  fotmd  attached  to  the 
jury  list  or  jury  book,  as  it  is  indifferently  called,  which  is  also  of  file. 
Thus,  by  order,  a  distinct  duty  was  placed  upon  the  clerk  to  act  with 
the  jury  commissioner.  The  order  attached  to  the  jury  list  which  is 
found  of  file  in  the  clerk's  office  sufficiently  identifies  such  list.  It  is 
not  averred  that  the  names  in  the  jury  box  did  not  conform  to  the 
names  on  the  jury  list  or  book  referred  to.  It  is  averred  that  a 
deputy  clerk  placed  these  names  in  the  jury  box.  This  would  not, 
in  my  judgment,  have  been  a  violation  of  law,  and  assuredly  would 
not  have  disqualified  the  jurors  whose  names  were  placed  in  the  box. 
provided  the  clerk  was  present,  took  part  in  the  selection  of  the 
names,  and  supervised  the  manual  act  of  placing  the  tickets  in  the 
box.  Whart.  Cr.  Law,  p.  171,  While  the  statute  on  this  subject 
is  apparently  mandatory,  and  while,  in  my  opinion,  there  is  a  personal 
trust  imposed  by  the  act  of  congress  upon  the  individual  who  is  the 
clerk,  yet,  in  the  absence  of  any  charge  of  bad  faith  or  corrupt  motive 
in  the  selection  of  a  jury,  or  other  conduct  prejudicial  to  the  defend- 
ant, if  he  fails  to  comply  with  literal  strictness  to  the  provision  of 
the  statute,  yet  does  substantially  comply,  his  action  wiU  not  be  re- 
garded as  vicious  and  unlawful.  This  is  especially  true  where  no 
juror  selected  is  alleged  to  be  disqualified,  and  no  intimation  of 
political  or  other  bias  is  ascribed  to  a  person  or  the  persons  whose 
names  are  placed  in  the  box.  In  the  case  of  U.  S.  v.  Ambrose,  3 
Fed.  286, — decision  by  the  circuit  court  Southern  district  of  Ohio, 
Circuit  Judge  Swayne  presiding, — the  learned  judge  declared  with 
regard  to  the  manner  in  which  the  names  of  persons  shall  be  placed 
in  the  jury  box : 

"Upon  full  consideration  of  the  subject  I  feel  bound  to  hold  that  tbia 
provision  of  this  act  of  congress  was  not  directory,  an  I  was  Inclined  to 
think  at  flrst;  and  I  think  no  sound  view  of  the  subject  wlU  warrant  any 
other  conclusion  than  that  that  provision  Is  mandatory,  and  I  think  It  Is  the 
duty  of  every  court  of  the  United  States  to  regard  it  and  carry  It  out: 
•  •  *  but,  on  the  other  hand,  •  •  •  that  all  that  Is  required  Is  an 
honest  Intention  to  conform  to  the  statute,  and  to  carry  out  Its  provisions 
In  good  faith.  Beyond  that  I  think  the  statute  has  no  effl<»ey.  Beyond 
tliat  I  think  It  may  be  held  to  be  m^Iy  directory.  I  tiilnk  that  any  Irres- 
nlarl^  arising  from  mctlves  other  than  those  of  an  evil  cbaraeter— aa>- 
allgbt  Irregularity,  such  as  may  arise  in  any  case  la  spite  of  the  greatest 
care,  and  caution— Is  not  fatal  to  the  Indictment" 

Upon  the  same  topic  it  is  stated  in  12  Enc.  PI.  &  Prac  p.  277,  that  : 

"The  great  weight  of  authority  Is  to  the  effect  that  the  m&e  fact  tbat: 
officers  Intrusted  with  the  several  duties  prescribed  failed  to  conform  pre- 
cisely to  such  requtraments  will  not  Invalidate  their  action,  unless  It  ap- 
pears, or  may  be  reasonably  Inferred  from  the  circumstances,  that  the 
eomidainlng  party  has  been  prejudiced,  or  that  Injury  has  been  soatalned 
toy  reason  of  neglect  or  omlsBlona  charged.** 
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In  support  of  this  statement  of  the  rule  by  the  Encyclopaedia  from 
the  supreme  appellate  courts  of  2X  states  of  the  Union  a  large  num- 
ber of  authorities  are  cited.  Indeed,  the  necessity  of  showing  preju- 
dice to  invalidate  a  criminal  proceeding  is  a  distinctive  feature  of  the 
laws  both  of  the  state  and  of  the  United  States.  In  Doyle  v.  U.  S. 
(C.  C.)  10  Fed.  269,  it  was  held  that  the  irregularity,  even,  of  a  judge 
communicating  privately  with  one  of  the  jurors  while  they  are  de- 
liberating on  their  verdict,  furnishes  no  sufficient  ground  for  reversal, 
where  it  is  not  claimed  that  it  worked  of  necessity  a  prejudice  to  the 
accused.  In  the  absence  of  any  sufficient  showing  to  the  contrary, 
the  presumption  is  that  the  jury  was  selected  and  drawn  according 
to  law.  Kie  v.  U.  S.  (C.  C.)  27  Fed.  351.  In  the  absence  of  any 
sufficient  showing  to  the  contrary,  it  is  presumed  that  the  clerk 
did  his  duty  as  jury  commissioner,  and  that  the  other  jury  commis- 
sioner performed  his  duty  also.  This  is  an  ancient  principle  of 
law,  as  old  as  Coke  upon  Littleton.  "Omnia  praesumuntur  rite  et 
solemniter  esse  acta."  Broom,  Leg.  Max.  Justice  Story,  in  the  case 
of  Bank  v.  Dandridge,.  12  Wheat.  68,  6  L.  Ed.  554,  declares  that  the 
law  "presumes  that  every  man  in  his  private  and  official  character 
does  his  duty,  until  the  contrary  is  proved.  It  will  presume  that  all 
things  are  rightly  done  unless  the  circumstances  of  the  case  overturn 
this  presumption." 

Starting,  therefore,  with  the  presumption  in  favor  of  the  regularity 
of  the  jury  and  of  the  proper  performance  of  duty  on  the  part  of  the 
clerk,  what  is  there  alleged  in  this  plea  to  avoid  that  presumption? 
Merely  this :  That  Mr.  King,  the  clerk,  did  not  place  the  names  of 
the  jurors  in  the  box,  but  that  they  were  placed  in  the  box  by  the 
jury  commissioner  and  a  deputy  clerk.  The  name  of  the  deputy 
clerk  is  not  mentioned  in  the  plea.  It  is  not  alleged  that  this  action 
of  the  deputy  clerk  was  not  done  in  the  presence  of  the  clerk,  nor  is 
it  alleged  that  the  deputy  was  ol  the  same  political  party  with  the 
jury  commissioner,  or  that  any  bad  or  evil  purpose  moved  either  one 
of  these  parties,  or  that  any  incompetent  or  partial  juror  was  select- 
ed. Yet  this  plea  must  be  certain  to  every  intent,  and  leave  nothing 
to  be  drawn  by  inference.  It  must  anticipate  and  include  all  such 
supposable  matter  as  would,  if  alleged  by  the  opposite  party,  defeat 
the  plea,  i  Enc.  PI.  &  Prac.  p.  24,  and  authorities  cited.  It  is  there- 
fore entirely  compatible  with  this  plea  that  every  judicial  and  dis- 
cretionary function  on  the  part  of  the  clerk  as  a  jury  commissioner, 
all  of  which  is  necessarily  included  in  the  power  to  "place  in  the 
box,"  was  done,  and  the  plea,  while  literally  true  as  far  as  it  goes, 
is  bad.  It  does  not  negative  the  presumptions  I  have  mentioned, 
nor  is  it  averred  with  that  strictness  as  to  essentials  under  the  rules 
stated  which  will  defeat  the  solemn  indictment  of  a  grand  jury.  Nor 
does  it  matter  if  the  names  of  the  jurors  were  bunched  before  they 
were  put  in  the  box,  if  they  were  lawfully  chosen  by  the  jury  com- 
missitxiers  of  o[^osing  political  faiths,  and  this  it  is  presumed  was 
done. 

The  second  ground  or  plea  is  that  the  jury  box  was  -not  kept,  as 
required  by  law,  continuously  in  the  custody  of  the  clerk ;  thaU  dur- 
ing the  month  of  November,  1899*  it  was  delivered  by  him,  or  some 
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one  connected  with  his  ofEce,  and  without  authority  of  law,  into  the 
hands  of  strangers,  which  gave  opportunity  to  outsiders  to  violate 
the  sanctity  of  said  jury  box.  Tliis  is  wholly  uncertain,  and  is,  be- 
sides, contradictory  of  the  well-known  proceedings  in  this  case,  which 
are  in  the  knowledge  of  the  presiding  judge,  and  of  which  he  must 
take  judicial  notice.  It  has  been  the  uniform  and  invariable  practice 
of  the  judge  to  lock  the  jury  boxes  after  drawing  a  jury,  and  to  seal 
the  same  with  wax,  imprinting  his  personal  seal,  and  deliver  the 
keys  to  the  marshal  and  the  box  to  the  clerk.  Whenever  it  has  been 
necessary  at  the  official  residence  of  the  judge  to  draw  a  jury  for 
another  division  of  the  district,  suitable  order  is  issued  to  the  clerk 
to  transmit  the  jury  boxes  by  a  reliable  express  compan;ir.  No  safer 
method  of  transmission  is  obtainable.  TTiey  are  received  by  the 
officials  of  the  court,  receipted  for  to  the  express  company  with  the 
unbroken  seal  of  the  court  thereon.  That  was  true  in  the  instance 
referred  to  in  this  plea.  It  is  impossible,  therefore,  that  any  person 
cotdd  have  tampered  with  the  jury  box  from  which  these  jurors  were 
drawn. 

The  contention  in  the  third  plea,  that  the  grand  jurv  was  not 
publicly  drawn,  is  likewise  known  to  the  court  to  be  untrue.  This 
grand  jury  was  publicly  drawn  in  the  United  States  court  house  in 
Macon,  Ga.,  in  the  presence  of  all  the  officers  who  were  by  law  re- 
quired to  be  present ;  and  of  this  fact  the  court  takes  judicial  notice. 
It  is,  indeed,  alleged  in  the  fourth  ground  of  the  plea  that  the  jurors 
were  drawn  in  the  city  of  Macon  in  a  court  house  other  than  that  of 
the  Eastern  division.  It  is  said  in  this  plea  that  no  venire  facias 
was  issued  by  the  clerk  of  this  court,  nor  any  filed  in  the  clerk's  office 
of  the  said  Eastern  division,  until  after  the  persons  whose  names 
were  drawn  had  been  summoned.  It  does  not  deny — what  the  court 
judicially  knows  to  be  true — ^that  a  venire  facias  was  issued  by  the 
deputy  clerk  of  this  court,  who  has  his  residence  at  Macon.  It  is 
alleged  that  instructions  had  been  given  by  "those  in  authority"  that 
the  marshal  and  his  deputies  serving  said  summons  should  keep 
secret  the  names  of  such  persons  so  drawn,  and  should  enjoin  on 
each  person  so  summoned  the  necessity  of  keeping  secret  the  fact 
that  he  had  been  summoned  to  serve  as  a  grand  juror  at  said  term  ; 
but  who  were  "those  in  authority"  who  gave  such  instruction  is  not 
alleged,  and,  since  no  such  instructions  were  issued  by  the  court,  it 
is  wholly  unimportant  and  irrelevant  to  the  validity  of  the  ^rand  jury. 
Nor  were  such  instructions,  if  given,  in  any  sense  prejudicial  to  the 
rights  of  the  defendants. 

The  fifth  ground  or  plea  is  that  the  indictment  should  be  quashed 
because  there  were  not,  as  required  by  .law,  300  names  of  qualified 
jurors  in  the  box,  but  in  fact  that  there  were  less  than  200  names  of 
qualified  jurors  therein,  on  November  22,  X899.  This  is  also  contra- 
dictory of  the  record.  There  were  in  the  district  court  jury  box 
at  the  time  of  the  drawing,  as  appears  by  the  jury  list,  562  names,  and 
in  the  circuit  court  box  there  were  578  names.  The  order  of  the 
court  required  that  the  jury  should  be  drawn  from  the  "jury  boxes" 
of  the  district,  and  under  the  act  of  confess,  which  authorizes  the 
use  interchangeably  of  district  and  circuit  court  jurors  when  both 
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courts  are  m  session,  although  this  particular  ^and  Jury  was  drawn 
from  the  district  court  box,  all  of  the  names  m  both  boxes  may  be 
regarded  as  the  jury  body  from  whom  the  grand  jury  was  selected. 
It  is  said,  however,  that  because  the  a>urt,  by  its  order,  upon  rt^rtr 
scntati(»is  made  by  the  district  attorney,  directed  a  jtu7  to  be  drawn 
from  certain  counties  of  the  district  exdusive  of  ChsUiham  and  Glynn, 
this  disqualified  the  jurors  from  those  counties,  and  that  their  names 
are  to  be  regarded  as  taken  from  the  jury  box  to  the  injury  and 
prejudice  of  the  defendants,  in  that  there  remained  less  than  300 
names  in  the  district  court  box.  The  fact,  however,  that  for  a  par- 
ticular emergency  the  court,  in  the  exercise  of  the  power  vested 
.in  it  by  section  802,  Rev.  St.,  thought  proper  to  draw  jurors  from 
particular  counties,  does  not  disqualify  other  jurors,  whose  names  are 
in  the  box,  who  are  from  other  counties.  Their  names  are  none  the 
less  in  the  jury  box,  and  must  none  the  less  be  counted.  They  are 
merely  not  among  those  jurors  from  whom  the  grand  jury  in  a  par- 
ticular case  is  to  be  selected.  But,  even  if  the  order  of  the  court  had 
the  effect  to  disqualify  and  destroy  the  juror-acting  capacity  of  jurors 
from  Chatham  and  Glynn,  this  could  not  be  prejudicial  to  the  accused. 
All  that  they  have  the  right  to  demand  is  a  grand  jury  of  which  every 
member  shall  possess  the  legal  qualifications  of  a  juror,  and  unques- 
tionably such  a  grand  jury  could  be  and  was  selected  from  the  names 
remaining  in  the  box  after  jurors  from  Chatham  and  Glynn  were 
eliminated.  Hie  requirement  as  to  the  number  of  jurors  fixed  by 
the  statute  is  merely  to  facilitate  the  convenient  selection  of  an  im- 
partial jury.  Nor  is  the  court  restricted  to  the  use  of  the  jury  box 
designated  and  provided  for  by  the  statute,  as,  in  its  discretion,  it 
may  hold  a  stated  term  of  its  court  in  any  locality  in  the  district, 
so,  in  its  discretion,  it  may  draw  a  jury  from  the  jury  box  of  a  state 
court  in  any  county  within  its  jurisdiction.  It  would  have  been 
competent,  therefore,  for  the  court  in  this  case  to  have  drawn  this 
grand  jury  from  the  jury  box  of  the  state  court,  to  which  none  of 
these  statutory  provisions  applied,  and  might  even  now,  if  it  thinks 
proper,  order  this  case-  to  trial  at  Valdosta,  or  Thomasville,  or  any 
other  pcnnt  in  this  division  of  the  district,  and  before  a  jury  not  one 
of  whose  names  may  appear  on  the  circuit  or  distri^  court  jury 
lists  of  this  court. 

It  is,  however,  insisted  in  another  ground  or  plea  that  jurors  from 
Chatham  and  Glynn  were  peculiarly  qualified  to  act  in  this  case  be- 
cause of  their  familiarity  with  river  and  harbor  improvements,  and  it 
was  said,  in  substance,  in  argument, — no  doubt  humorously, — that 
the  jurors  who  were  summoned  from  the  interior  counties  were  so 
unfamiliar  with  such  matters  that  they  would  be  startled,  and  their 
minds  frighted  from  their  propriety,  by  the  bare  mention  of  such 
sums  as  it  is  alleged  were  fraudulently  obtained  from  the  gOTcmment 
by  the  alleged  transactions  described  in  the  indictment.    Such  con- 
siderations, if  justifiable,  even,  have  no  weight  when  contrasted  with 
the  motive  of  the  court  to  obtain  a  grand  jury  entirely  impartial  ior 
the  investigation  of  the  tremendous  averments  of  fraud  and  pecula- 
tion set  forth  in  this  indictment.    It  was  represented  to  the  court  by 
the  district  attorney  that  ex-Captain  Oberlin  M.  Carter,  charged 
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a  co-conspirator  here,  had  been  tried  by  court-martial  in  this  comity 
with  regard  to  criminal  charges  relating  to  enormous  expenditure 

of  government  funds  in  tliis  and  In  Glynn  county.  Muhitudes  of  peo- 
ple here  heard  the  testimony  delivered  on  oath ;  newspapers  published 
in  the  communities  gave  graphic  accounts  of  the  trial,  which  itself, 
conducted  with  all  of  the  paraphernalia  and  impressiveness  of  a 
military  court-martial,  had  produced  a  profound  effect  upon  the 
public  mind.  Men  had  taken  sides.  In  view  of  these  facts,  partly 
brought  to  the  attention  of  the  court  by  the  district  attorney  and 
partly  within  the  knowledge  of  the  presiding  judge,  it  was  determined 
to  choose  from  that  great  body  of  merchants,  bankers,  manufacturers, 
and  farmers  from  a  number  of  the  law-respecting  interior  counties 
of  the  district  a  high-minded  jury  which  had  neither  formed  nor  ex- 
pressed an  opinion,  who  were  without  bias  or  prejudice,  who  were 
perfectly  impartial,  who  would,  in  the  language  of  their  oath,  "dili- 
gently inquire  and  true  presentment  make"  as  to  these  momentous 
issues  now  before  the  court.  That  the  court  had  the  right  to  draw 
the  jury  in  Macon  in  open  court,  although  the  court  was  in  vacation 
here,  we  have  no  doubt.  The  jury  was  drawn  there  as  a  matter  of 
course,  as  has  been  the  practice  of  the  court,  whenever  necessary, 
for  many  years,  and  no  prejudice  to  the  defendants,  or  either  of  them, 
lesulted  therefrom. 

After  exhaustive  argument  by  the  eminent  counsel  and  careful 
consideration  by  the  court,  1  am  finally  convinced  that  the  pleas  are 
each  and  all  bad.  There  is  pleading  defective  in  substance  and  in 
form.  This  I  avoid  to  discuss  further.  The  pleas  set  up  no  viola- 
tion of  any  substantial  right  of  these  defendants.  They  do  not  allege 
or  intimate  that  there  was  any  unfairness  on  the  part  of  anybody. 
They  do  not  specify  as  an  incompetent  juror  a  single  man  on  the 
grand  jury  who  found  this  true  bill  as  one  not  in  a  position  to  do 
them  full  justice,  and  who  was  not  in  all  respects  such  a  man  as  a 
grand  juror  of  this  court  ought  to  have  been.  To  quash  this  indict- 
ment, in  view  of  the  character  of  this  pleading  and  the  character  of 
the  indictment  against  the  parties  accused,  nWouM  be,  to  my  mind, 
abhorrent  to  the  principles  oi  public  justice.  But,  if  these  pleas  were 
all  good  in  form  and  substance,  they  have  been  waived  by  these  de- 
fendants, who,  by  unnecessarily  resisting  the  processes  of  the  court, 
and  resorting  to  dilatory  expedients  of  one  sort  and  another,  have 
delayed  trial  for  more  than  two  years,  and  who,  not  only  refusing  to 
come  before  the  court  as  they  ought  to  have  done,  but  by  exhausting 
every  expedient  to  prevent  the  government  from  bringing  them  here, 
now  come  two  years  after  the  indictment  was  filed,  and  seek  to  have 
it  denounced  upon  technical  averments  contradicted  by  the  record 
and  the  law,  but  which,  if  true,  would  be  in  no  sense  prejudicial  to 
them.  Said  Dr.  Wharton,  in  his  well-known  work  on  Criminal 
Pleading  and  Practice  (paragraph  344),  with  regard  to  i^eas  in  abate- 
ment to  indictments: 

"Tlie  defendant  must  take  the  flrst  opportanlty  In  his  power  to  make  tiie 
objection.  Where  he  is  notifled  that  bis  case  la  to  t>e  brought  before  tlie 
grand  Jnry,  he  should  proceed  at  once  to  take  exception  to  its  competency, 
for.  If  he  lies  b>;  until  a  bill  Is  found,  the  exception  maj  be  too  late.  Bnt. 
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where  ho  has  had  no  opportunity  of  objecting  before  bill  found,  .then  he  ^ 
may  take  advantage  of  tlie  objection  by  motion  to  quash  or  by  plea  in 
abatement;  the  latter,  In  all  cases  of  contested  fact,  being  the  proper  rem* 

This  language  is  quoted  with  approval  by  the  su[tfeme  court  of  the 
United  States  in  a  case  where  the  venire  issued  November  i8th,  the 
court  opened  December  3d,  the  indictment  was  returned  December 
I2th,  the  plea  in  abatement  was  filed  December  17th,  five  days  later ; 
and  that  great  court  held  that  it  was  too  late.  How  obvious  it  is 
that  aft^r  two  years  the  defendants  are  estopped.  Subsequently 
to  the  decision  in  the  Agnew  Case,  as  late  as  April  10,  1900,  the  cir- 
cuit court  of  appeals  of  this  (the  Fifth)  circuit,  quoting  from  the 
Agnew  Case,  and  reiterating  its  principle,  held  that  a  plea  in  abate- 
ment filed  two  months  after  the  indictment  was  too  late.  These  au- 
thorities will  suffice,  but  there  are  many  others  to  the  same  effect. 
It  is  idle  to  contend  that  the  accused  can  avoid  the  legal  effect  of 
their  conduct  on  this  plea  because  they  were  advised  by  their  counsel 
that  they  could  not  be  removed  here  for  trial.  It  is  equally  futile  to 
contend  because  they  were  under  bond  to  appear  before  the  district 
judge  in  New  York.  All  the  judicial  tribunals  from  the  commis- 
sioner in  New  York  to  the  supreme  court  in  Washington  have  finally 
adjudicated  that  the  law  commanded  and  compelled  their  appearance 
to  answer  this  indictment.  To  excuse  their  failure  to  plead  because 
of  their  abortive  efforts  to  resist  the  process  of  the  court  would  give 
them  an  advantage  of  their  own  wrong,  for  in  the  long  interval  be- 
tween the  filing  of  the  indictment  and  the  filing  of  this  plea  the  bar 
of  the  statute  may  have  intervened.  Any  advice  to  resist  the  process 
of  this  court  given  by  their  own  counsel  in  New  York  is  therefore 
wholly  immaterial.  And  the  bond  given  to  the  judge  in  New  York 
had  the  purpose  to  make  sure  not  that  they  should  stay  there,  but 
that  they  should  come  here.  If,  at  any  time,  they  had  surrendered 
to  the  marshal  of  this  district,  or  appeared  in  court,  eo  instante  they 
and  their  sureties  would,  by  operation  of  law,  have  been  exonerated 
from  the  obligation  of  that  bond.  The  long  delay  in  filing  this  plea 
is  thus  clearly  seen  to  be  due  to  their  voluntary  action,  and  they  can- 
not now  be  heard  to  attack  the  indictment  by  this  plea,  as  they  might 
have  done  had  they  promptly  respected  the  law,  and  made  their 
appearance  in  obedience  to  its  mandate. 

For  these  reasons  judgment  will  be  entered  overruling  the  pleas 
and  ordering  the  defendants  to  respond  to  the  indictment. 


Patehtb— Suit  foh  Inphinoemrnt— Puki-imixary  Ikjiinxtiok. 

Where  Infringement  Is  clearly  shown,  so  as  to  entitle  complainant 
to  a  preliminary  Injunction,  and  tbe  infilnging  article  is  manufactured 
abroad  and  Imported  Into  this  country,  complainant  has  tbe  right  to 
tbe  Issuance  of  the  Injunction,  and  to  use  or  publish  It  for  legitimate 
purposes,  notwithstanding  tbe  promise  of  defendant  not  to  purchase 
or  use  any  more  of  the  articles. 
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In  Equity.  Suit  for  infringement  of  patept.  On  motion  for  pre- 
liminary injunction. 

John  R.  Bennett,  for  the  motion. 
Stephen  J.  Coxe,  opposed. 

LACOMBE,  Circuit  Jud^.   Construing  the  patent  as  it  tes  been 

construed  in  the  former  opinions  of  circuit  court  and  circuit  court 
of  appeals,  infringement  seems  quite  clear.  Were  the  manufacturer 
in  this  country,  there  might  be  more  force  in  defendants'  suggestion 
that  their  promise  not  to  purchase  or  use  any  more  infringing  ar- 
ticles be  accepted  as  sufficient.  As  it  is,  however,  complainant  has 
made  out  a  case  for  the  relief  now  prayed,  and,  if  defendants  do  not 
intend  to  import  any  more  of  this  form  of  fastener,  the  latter  will 
not  be  injured  in  any  way  by  ^nting  it.  This,  of  course,  is  on  the 
assumption  that  complainant  is  applying  in  good  faith,  and  with,  no 
intention  of  using  this  decision  improperly. 

The  motion  for  preliminary  injunction  is  granted,  with  leave  to 
defendants  to  move  to  set  it  aside  should  this  decision  be  advertised 
or  published  by  complainant,  or  any  one  in  its  behalf  or  in  its  in- 
terest, without  such  a  statement  as  will  clearly  show  that  such  de- 
cision affects  only  the  particular  device  now  before  the  court,  and 
not  the  one  set  out  in  United  States  letters  patent  No.  662,844,  of  No- 
vember 27,  190a 


1.  Patents— Sdit8  for  iNPRmoKMBNT— KBy-ERBHCK  to  ABCBBTAur  pRoim. 

TIpon  a  reference  to  ascertain  the  profits  realized  by  a  defendant 
from  the  use  of  infrlnglnfc  machines,  his  testimony  In  another  suit  as 
to  such  profits  Is  admi^ble  against  him  as  an  admission. 

&  Same— Evidence  to  Sustain  PraDiNaa. 

Where  a  defendant  testified  as  to  the  profits  realized  from  the  ta< 
fringing  machines  used  by  him,  without  stating  that  any  part  of  such 
profits  arose  from  anything  but  the  Infringement,  the  master  Is  Jastlfled 
In  assuming  that  do  part  of  such  proHts  were  to  be  distinguished  a> 
arising  from  the  nonlnfrlnghis  parts  of  the  maebtne,  and  In  finding  ac- 
cordingly. 

In  Equity.   Suit  for  infringement  of  patent.   On  exceptions  to 

report  of  master. 
See  95  Fed.  474. 

Louis  C.  Raegener,  for  plaintifft, 
Henry  Schreiter,  for  defendant. 

WHEELER,  District  Judge.  The  master  has  found  the  defend- 
ant's profits  from  his  admission  on  the  stand  that  he  testified  in 
another  proceeding  that  his  profits  for  unhairing  skins  on  the  in- 
fringing machines  were  75  cents  per  dozen,  all  expenses  deducted. 

One  exception  of  defendant  to  the  report  is  that  the  findings  are 
"based  upon  irrelevant,  incompetent,  apd  inadmissible  evidence"; 
another  is  that  only  a  part  of  each  machine  infringe,  and  that  there 
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is  no  evidence  of  what  part  of  the  profits  "resulted  from  the  use  in 
the  defendant's  machines  of  this  infringing  device."  The  defend- 
ant's testimony  in  the  other  case,  reproduced  by  his  admission  in 
this,  related  to  this  infringement,  and  to  the  profits  realized  from  it, 
and  there  is  no  fair  question  but  that  it  was  admissible  as  evidence 
of  the  facts  stated  in  it  against  him.  It  stated  the  profits  as  result- 
ing from  the  use  of  the  infringing  machines,  and  did  not  state  that 
any  part  of  them  resulted  from  anything  but  tiie  infringement,  and 
in  reproducing  it  he  did  not  so  state  voluntarily,  nor  on  cross-exam- 
ination by  his  counsel.  Although  profits  arising  from  infringement 
must  be  distinguished  by  proof,  the  failure  to  claim  that  any  of 
those  testified  to  by  the  defendant  arose  from  anything  else  than 
the  infringement  in  question,  at  either  time,  seems  to  be  evidence 
from  which  the  master  might  find  that  there  were  none  to  be  di*- 
tinguished  as  arising  from  anything  but  the  infringement. 
Exceptions  orerruled. 


Iqunr— Rkfbbbkce—Rbopbniko  Heariho  before  Hastrb. 

Upon  a  nfo^nce  to  ascertain  tbe  damages  for  InfrlDgement  of  a  patnit 
complainant  Introduced  before  the  master  testimony  given  by  defendant 
In  another  suit  as  to  the  profits  made  by  him  by  the  ase  of  the  Infringing 
machines.  Defendant's  coDDSel  made  no  effort  to  correct  such  testi- 
mony, bnt  elected  to  rely  on  his  exception  to  the  master's  report  on  the 
ground  that  the  testimony  was  Incompetent  Hold  that,  after  the  court 
had  overruled  such  exception.  It  would  not  reopen  the  hearing  before 
the  master  to  permft  defendant  to  show  that  hia  testimony  In  tbe  ^» 
Tlons  suit  was  inaccurate. 

In  Equity.  Suit  for  infringement  of  patent.  On  motion  to  reopen 
hearing  before  master.   See  95  Fed.  474. 

Henry  Schreiter,  for  motion. 
Louis  C  Raegener,  opposed. 

LACOMBE,  Circuit  Judge.  Upon  the  hearing  before  the  master 
defendant  was  examined,  and  admitted  that  he  had  testified  in  an- 
other suit  that  he  made  profits  on  unhairing  skins  at  the  rate  of  75 
cents  per  dozen.  He  now  says  that  the  statement  he  made  in  the 
former  trial  was  inaccurate,  and  that  he  knew  it  to  be  inaccurate 
when  on  the  second  trial  he  admitted  that  he  had  made  it.  The 
excuse  given  for  not  correcting  it  is  that  counsel  supposed  the  master 
would  give  no  weight  to  the  admission  of  the  witness.  That  excuse 
terminated  when  the  master  filed  his  report,  which  was  based  mainly 
upon  ^is  very  admission.  Defendant  made  no  effort,  bv  motion 
before  the  master,  to  have  the  case  opened,  and  to  be  given  the  oppor- 
tunity to  show  that  his  statement  in  the  former  trial  was  inaccurate. 
On  the  contrary,  he  elected  to  except  to  the  report,  saying  nothing 
of  any  inaccuracy,  and  assuming  that  he  would  succeed  in  convincing 
this  court  that  the  master  was  in  error.  He  failed  to  convince  the 
court,  and  the  master's  report  was  confirmed.   Defendant  now 
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moves  to  reopen  the  case,  and  to  be  allowed  to  put  in  before  the 
master  testimony  of  which  he  knew,  and  which  was  available  to  liim 
when  the  hearing  before  the  master  was  going  on.   Such  {wactice 
is  unheard  of,  and  would  be  intolerable. 
The  motion  is  denied. 


THB  JAMES  TURPIB. 
(District  Court  D.  New  Jersey.   Febmary  4.  1902.) 

L  BALTAOB— COHPBHSATIOK— ReSCDB  OP  StRAKDED  &HIP. 

Salvage  serrlces  perfonned  by  a  wrecking  tng  and  barge  eqnlived 
expressly  for  the  service,  and  having  a  crew  of  30  men,  by  which  a 

steamship  stranded  In  a  dangerous  position  on  the  coast  was  promptly 
end  skillfully  rescued  without  Injury  to  herself  or  cargo,  held  to  entitle 
the  salTors  to  an  award  of  6  per  cent  on  the  amount  salved,  the  value 
of  ship  and  cargo  being  9il&3,000  and  pending  freight  about  $4,000.i 
8.  Baue— Suit  in  Rbu  to  Recover  por  6erticbs— -Collatbrai.  Issdbs  be- 
tween Ship  and  Caroo. 

In  a  suit  by  a  salvor  against  a  ship  and  cargo  to  recover  for  salvage 
■ervices  the  court  cannot  de^rmlne  Issuea  which  may  Incidentally  or 
collaterally  arise  between  the  parties  libeled.  The  ship  cannot  be  re- 
quired in  such  suit  to  answer  to  a  claim  of  the  cargo  owners  of  negli- 
gent navigation  as  affecting  the  question  of  liability  between  ship  and 
cargo,  havhig  been  brought  Into  court  for  a  different  purpose^  and 
service  of  process  on  her  proctor  on  behalf  of  the  cargo  la  Ineffective  to 
raise  such  an  Issue. 

In  Admiralty.   Suit  to  recover  for  salvage  services. 
Black  &  Kneeland,  for  libelant. 

Convers  &  Kirlin,  for  the  James  Turpie  and  freight  moneys. 
Butler,  Notman,  Joline  &  Mynderse,  for  cargo. 

KIRKPATRICK,  District  Judge.  The  libel  in  this  case  is  for 
salvage,  filed  on  behalf  of  the  North  America  Wrecking  Company 
against  the  steamship  James  Turpie  and  a  cargo  of  sulphur,  fruits, 
nuts,  and  other  merchandise  on  board  of  her,  and  against  the  freight 
moneys  for  the  carriage  of  said  cargo.  It  appears  from  the  record  in 
the  case  that  on  October  25,  1898,  the  steamer  James  Turpie,  bound 
from  a  port  in  Sicily  to  the  port  of  New  York,  kden  with  a  cargo  of 
sulphur,  fruits,  nuts,  and  other  merchandise,  during  a  dense  fog,  was 
stranded  on  the  Brlgantine  Shoals  off  the  coast  of  New  Jersey.  The 
captain  communicated  with  the  owners  of  the  cargo  in  the  city  of 
New  York,  and  telegraphic  notice  of  the  accident  was  sent  to  the  Dela- 
ware Breakwater,  where  the  wrecking  tug  North  America,  was  lying, 
and  thereupon  the  said  tug  North  America,  which  is  a  vessel  provided 
with  all  the  necessary  appliances  for  rendering  prompt  and  efficient 
assistance  to  vessels  in  distress,  proceeded  at  once  to  the  aid  of  the 
said  Turpie.  In  the  forenoon  of  the  26th  of  October,  upon  her  arriv^, 
the  North  America  offered  her  services  to  the  Turpie,  but  her  aid  was 
declined ;  and  thereafter  the  Turpie  endeavored  witn  her  own  power  to 

1  Salvage  awards  In  federal  courts,  see  note  to  The  Lamlngton,  80  CL  & 
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back  off  the  shoals  upon  which  she  had  stranded,  but  failed  in  the 
attempt,  so  that  at  the  conclusion  of  her  efforts  she  lay  broadside  to 
the  beach.  In  the  meanwhile  the  North  America  lay  by  for  the  pur- 
pose of  rendering  aid  if  the  same  should  be  necessary.  After  the  in- 
effectual attempt  of  the  Turpie  to  relieve  herself,  her  captain  requested 
assistance  from  the  North  America,  and  such  efforts  were  made  that 
soon  thereafter  the  Turpie  was  floated  uninjured,  and  proceeded  upon 
her  voyage  under  her  own  steam.  It  is  stipulated  in  the  case  that  the 
value  of  the  Turpie  was  $50,000,  that  the  value  of  the  freight  was 
$4,150,  and  that  the  value  of  the  cargo  was  $103,083.  It  also  appears 
tluit  the  libelants  are  enga^^ed  in  maintaining  other  appliances  than  the 
North  America  for  rendenng  prompt  assistance  to  vessels  in  distress, 
and  that  they  sent  to  the  aid  of  the  North  America  a  wrecking  barge, 
equipped  with  steam  winches,  anchors,  and  hawsers  such  as  are  used 
for  that  purpose,  and  also  furnished  a  crew  of  30  men,  who  aided  in 
performing  the  services  necessary  to  float  the  Turpie.  It  is  not  denied 
that  the  services  rendered  were  meritorious,  nor  that  they  were  per- 
formed promptly  and  in  a  skillful  manner.  I  cannot  doubt  that,  lying 
broadside  to  the  beach,  and  exposed  to  the  open  sea,  the  situation  of 
the  Turpie  was  a  dangerous  one,  and  that,  in  the  event  of  an  easterly 
storm,  such  as  is  liable  to  occur  at  that  season  of  the  year,  the  peril  of 
a  ship  so  situated  would  be  extreme.  The  danger  and  risk  to  the 
salvors  were  not  great.  Nevertheless,  I  am  of  opinion  that  for  its 
prompt  and  efficient  aid  the  libelants  are  entitled  to  fair  and  reasonable 
compensation,  and  that  such  compensation  should  be  S  per  cent,  on 
the  whole  amount  salved. 

It  is  insisted  on  the  part  of  the  cargo  that  the  court  should  at  this 
time  consider  the  question  of  negligent  navigation  on  the  part  of  the 
steamer  as  affecting  the  question  of  liability  between  the  ship  and  car- 
go. It  is  alleged  that  no  soundings  were  taken  and  no  lookout  kept, 
but  that,  notwithstanding  the  fog,  she  proceeded  with  undiminished 
speed.  But  this  question  of  negligence  is  an  issue  which  the  ship  has 
had  no  opportunity  to  traverse,  and  one  which  cannot  be  determined 
in  this  case.  The  only  matter  in  dispute  is  how  much  the  salvor  is 
entitled  to  for  its  services.  The  question  of  whether  the  cargo  shall 
be  relieved  of  its  proportionate  part  of  the  burden  must  be  settled  in 
a  suit  between  the  ship  and  cargo,  brought  for  that  purpose.  It  is 
urged  that  notice  was  given  that  such  negligence  wotdd  be  insisted 
upon  before  the  court  at  this  time.  But  the  ship  was  not  in  court 
for  the  purpose  of  receiving  any  such  notice.  An  attempt  was  made 
on  the  part  of  the  cargo  to  serve  process  upon  the  proctor  of  the  ship 
to  answer  to  such  charge  of  negligence,  but  this  court  held  that  service 
upon  the  proctor,  employed  to  defend  as  against  a  claim  for  salvage, 
was  not  sufficient  to  compel  the  ship  to  appear  and  answer  to  such 
charge.  Neither  the  charter  party  nor  the  bill  of  lading  under  which 
the  ship  assumed  the  risk  of  carriage  is  before  the  court.  The  ship 
is  in  court  to  have  determined  the  amount  due  for  salvage,  and  not  to 
answer  to  negligence  to  the  cargo  or  a  breach  of  contract  of  carriage. 
If  the  cargo  has  any  claim  against  the  ship  for  relief  on  account  of  its 
negligence,  it  cannot  be  presented  here  at  this  time.  The  court  can- 
aot,  in  a  suit  between  the  salvor  and  those  who  were  benefited  by  his 
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services,  determine  any  issues  which  may  incidentally  or  coOateralfy 
arise  between  the  parties  libeled  therefor. 
Let  a  decree  be  drawn  in  accordance  with  these  viewik 


THB  INDEPBNDEa^T  (two  ease^. 
(DlBtrict  Goon,  D.  Rhode  Island.   Februair  7*  1002.) 

Nos.  1,066, 1,087, 

Saltagb — BxTiNGDiBHiHa  Fiiuc  IK  Bauge— Amoukt  of  Awabd. 

A  wooden  barge,  valued  at  from  $40,000  to  $50,000,  laden  with  a  cargo 
of  coal  worth  about  $10,000,  took  fire  while  lying  in  harbor,  near  a  pier. 
There  was  no  fire  boat  In  the  harbor,  and  the  barge  could  not  use  hw 
own  flre  apparatus,  owing  to  the  location  of  the  Are.  In  response  to 
her  signal,  four  tugs,  which  wore  all  that  were  within  reach,  each 
fully  equipped  with  fire  apparatus,  came  to  her  assistance,  and  rendered 
prompt  and  efBeient  service.  After  three  or  four  houra  work,  the  barge 
was  scuttled  on  orders  from  the  master  of  one  of  the  tugs,  and  lay 
aground,  with  a  free  Iward  of  fire  to  six  feet  amidships  at  high  tide. 
The  tugs  continued  to  throw  water  Into  her  for  some  30  hours  before 
the  flre  was  extinguished,  and  then  two  of  them  pumped  her  out,  one 
of  th^  working  for  over  three  days  in  all.  Through  thdr  eflbrts  th«r* 
was  a  saving  of  damage  on  barge  and  cargo  of  from  $20,000  to  $26,OO0l 
HeUt,  that  they  were  entitled  to  an  award  toe  salvage  aarrlces  «t 
$4,000.1 

In  Admiralty.    Suits  to  recover  for  salvage  services. 

E.  D.  Barrett,  for  A.  M.  Miles. 

Matteson  &  Healy,  for  Providence  Steamboat  Co. 

Peter  S.  Carter,  for  the  Independent. 

BROWN,  District  Judge.  These  are  consolidated  libels  for  salvagfe 
services  rendered  by  the  strain  tugs  Carrie  A.  Ramsey,  Gaspee,  and 
Reliance,  owned  by  the  Providence  Steamboat  Company,  and  by  the 
steam  tug  Mars,  owned  by  Bartlett  &  Shepard»  of  Philadelphia,  Pa., 
in  extinguishing  a  fire  on  the  barge  Independent.  The  Independent, 
a  wooden  barge  252  feet  long,  52  feet  beam,  and  24  feet  draught,  with 
a  cargo  of  3,957  tons  of  bituminous  coal,  was  anchored  in  the  Provi- 
dence Harbor,  on  the  easterly  side  of  the  channel,  nearly  abreast  of 
the  Wilkesbarre  Pier.  About  8:30  a.  ib.,  on  Thursday,  March  7, 
1901,  fire  broke  out  on  the  barge,  and  fiames  came  up  the  forward 
companion  way.  The  master  blew  the  steam  whistle,  and  put  his  flag 
in  the  rigging,  Union  down.  The  tug  Carrie  A.  Ramsey,  Walter  E. 
Sutton  master,  came  immediately  in  response  to  the  signals,  and  with- 
in 10  minutes,  at  8:40  a.  m.,  was  alongside,  with  her  fire  hose  already 
coupled  on,  and  almost  immediately  had  a  stream  of  water  down  the 
forward  companion  way.  Though  the  barge  was  provided  with  engine 
and  pumps,  the  forward  part  of  the  barge  near  the  engine  room  was 
so  full  of  smoke  and  flame  that  it  was  impossible  to  use  them,  and  the 
barge  herself  was  practically  powerless  to  fight  the  fire.   The  Gaspee 

1  Salvage  awards  In  federal  courts,  see  note  to  The  Lamlngton,  80  GL  C. 
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and  the  Man  arrived  at  about  lo  o'clock,  and  the  Reliance  some  time 
later,  probably  not  far  from  10:30.  Sutton,  master  of  the  Ramsey, 
who  had  taken  charge  of  extinguishing  the  fire,  found  that  the  efforts 
of  the  four  tugs  with  five  or  six  streams  of  water  were  insufiicient,  and 
determined  t^t  it  was  necessary  to  scuttle  the  barge.  He  sent  for 
additional  hose,  and  for  a  carpenter,  who  arrived  at  about  11  o'clock, 
and  immediately  began  to  cut  a  hole  in  the  side.  Water  began  to  run 
in  through  this  hole  at  about  xi  130,  and  the  carpenter  worked  until 
about  I  o'clock,  when  the  tide  water  was  entering  the  side  freely. 
The  barge,  drawing  some  24  feet  of  water,  w^  aground  the  greater 
part  of  the  tide,  ^e  had  a  free  board  of  five  or  six  feet  amidships  at 
high  tide,  and  considerably  more  than  this  at  low  tide.  High  water 
was  at  9:20  a.  m.  The  cargo  of  coal  did  not  catch  fire,  and  this  was 
probably  prevented  by  the  scuttling  of  the  barge.  The  tugs  continued 
to  throw  water  into  the  barge  during  the  remainder  of  the  day  and 
night  of  March  Tth^  and  on  the  morning  of  the  8th.  At  about  1 130 
p.  m.,  on  March  8th,  they  had  the  fire  practically  under  control,  and 
it  was  probably  extinguished  some  time  that  afternoon,  though  there 
is  a  controversy  as  to  the  exact  time.  On  Friday  afternoon  the  barge 
was  pumped  practically  full,  and  the  water  was  two  or  three  feet  deep 
on  her  decks.  Shortly  after  5  o'clock  the  Reliance  started  to  pump 
out  the  barge,  and  the  Gaspee  began  soon  afterwards.  The  Gaspee 
and  Reliance  continued  pumping  until  4  a.  m.,  March  9th,  when  the 
Gaspee  ceased,  the  Reliance  continuing  until  3 :30  a.  m.,  March  loth. 
The  barge's  own  pumps  had  been  rigged  in  the  meantime,  and  she 
was  then  able  to  take  care  of  herself.  There  is  some  evidence  that 
the  barge  was  in  danger  of  straining,  though  this  is  in  dispute. - 

The  clamant,  to  reduce  the  salvage  award,  criticizes  in  about  every 
particular  the  conduct  of  the  salvors,  and  makes  charges  of  bad  faith 
upon  the  part  of  the  Providence  Steamboat  Company,  which,  in  my 
opinion,  are  entirely  unfounded  and  unjustified.  Nor  do  I  consider 
that  these  contentions  need  to  be  dealt  with  in  any  detail. 

The  main  contention  is  that  the  efforts  of  the  tugs  were  useless ; 
that  the  fire  was  actually  extinguished  by  the  scuttling  of  the  barge ; 
and  that  this  might  have  been  done  by  the  master  and  crew  of  the 
barge  without  assistance.  While  it  is  true  that  the  scuttling  of  the 
barge  did  undoubtedly  protect  the  cargo,  I  am  of  the  opinion  that  the 
service  rendered  by  these  tugs  was  an  important  and  v^uable  service 
to  the  barge.  Despite  the  efforts  of  the  tugs,  the  damage  to  the  barge 
b  variottsly  estimated  at  from  $8,000  to  $12,000,  and  I  think,  in  view 
of  the  fact  that  the  barge  was  absolutely  powerless  and  could  not  use 
her  own  engine  and  pumps,  that  without  the  arrival  of  the  Ramsey, 
and  the  subsequent  arrival  of  the  other  tugs,  it  is  highly  probable  that 
ihe  barge  would  have  been  burned  to  the  water's  edge.  During  the 
early  part  of  the  fire  the  tide  was  falling,  increasing  the  free  board  of 
the  barge,  whicli  was  between  5  and  6  feet  amidships,  12  or  15  feet 
at  the  bow,  and  about  10  feet  at  the  stern,  at  high  water.  Her  free 
board       considerably  more  than  this  during  a  large  part  of  the  fire. 

It  is  contended  that  the  fire  burned  itself  out  without  the  assistance 
of  the  tugs ;  but  I  think  that  the  only  reasonable  conclusion  is  that 
Uw  fire  was  prevented  from  extending  to  and  destroying  the  deck  and 
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Upper  works  of  the  barge  by  the  efforts  of  the  salvors.  These  tugs 
comprised  all  the  available  tugs,  there  being  no  public  fire  boats  in  the 
harbor.  They  were  well  equipped  with  fire  hose ;  their  services  were 
rendered  promptly  and  diligently ;  and  Stitton,  master  of  the  Ramseyi 
who  took  charge,  advised  and  ordered  the  immediate  scuttling  of  the 
barge,  and,  by  procuring  a  carpenter  without  delay,  got  a  hole  through 
her  very  much  quicker  than  would  have  been  the  case  had  the  master 
and  crew  of  the  barge  undertaken  it.  This  was  important,  as  the  tide 
was  dropping,  and  the  barge  was  aground. 

In  considering  what  was  the  value  of  the  property  saved  to  the 
owners,  I  encounter  great  disparity  in  evidence  as  to  the  value  of  the 
barge  before  the  fire.  I  do  not  find  it  necessary  to  determine  exactly 
the  value  of  the  barge  upon  this  disputed  evidence.  It  is  sufficient,  for 
the  purposes  of  this  case,  to  say  that  I  am  satisfied  that  she  was  worth 
anywhere  from  $40,000  to  $50,000,  and  a  variation  of  a  few  thousand 
dollars  one  way  or  the  other  would  not  aflfect  substantially  the  amount 
which  seems  to  me  to  be  a  fair  compensation  and  reward  to  these  sal- 
vors. Her  cargo  was  sold  alongside,  after  the  fire,  for  $10,5x1.22. 
Upon  the  present  argument,  it  does  not  seem  necessary  to  consider 
the  freight  as  a  separate  item,  and  we  may  take  the  cargo  itself,  as 
enhanced  in  value  by  carriage  from  Norfolk,  Va.,  to  Providence.  1 
think,  however,  that  the  cargo  of  this  barge  was  not  in  very  serious 
peril.  It  was  saved  by  the  scuttling,  at  a  place  near  the  Wilkesbarre 
Pier,  where  it  could  be  easily  handled,  even  with  the  barge  sunk,  and 
salvage  on  25  per  cent,  would  be  probably  an  outside  figure. 

No  evidence  has  been  called  to  my  attention  as  to  what  would  have 
been  the  value  of  the  barge  had  she  burned  to  the  water's  edge,  and  I 
have  difficulty,  therefore,  in  determining,  or  even  approximating,  the 
actual  amount  which  was  saved  to  the  barge  owners  through  the 
efforts  of  the  tugs.  Assuming,  however,  that  her  actual  damage  was 
$10,000,  it  would  seem  that,  at  the  same  rate,  it  could  not  have  been 
far  from  $30,000  or  $35,000  but  for  the  efforts  of  the  salvors.  I  think 
it  fair  to  say  that  these  barge  owners  were  saved  $20,000  to  $25,000 
by  the  efforts  of  the  salvors.  This  is  a  rough  estimate;  but  as  I  do 
not  propose  to  award  a  definite  percentage,  and  as  the  evidence  is 
insufficient  to  enable  me  to  do  so,  it  is  sufficient  for  the  purposes  of 
this  case. 

Considering,  on  the  one  hand,  that  this  service  was  entirely  without 
risk  to  the  salvors,  or  without  any  serious  inconvenience ;  on  the  other 
hand,  that  there  was  no  public  fire  boat ;  that  these  tugs  were  equipped 
for  fire  service;  the  prompt  action  of  Sutton,  master  of  the  Ramsey; 
and  that  there  has  been  a  considerable  saving  of  valuable  property, — 
I  award  the  sum  of  $4,000  for  total  salvage. 

As  to  the  apportionment  of  the  salvage  among  the  salvors,  I  shall 
ask  for  further  assistance  of  counsel.  I  am  of  the  bpinion  that  Walter 
H.  Sutton  is  entitled  as  master  to  rather  a  larger  portion  than  the 
other  masters,  and  request  counsel  to  agree  or  to  submit  proob  as  to 
a  proper  apportionment. 
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1  Fbobraii  CooBm—PoLiAwnTO  Statb  Dbcibiokb— OomrRncnoH  of  Btatdtu 
A  declBlon  of  tlie  supreme  court  of  a  state  conBtmliig  a  ralld  statnte, 
and  holding  lovalid  bonda  of  a  county  which  had  been  previously  Issued 
thereunder  and  placed  In  the  market,  and  had  been  sold  to  bona  fide 
purchasers,  where  none  of  the  bondholdwa  were  parties  to  the  action. 
Is  not  binding  on  a  federal  court  in  an  action  subsequently  tHrougfat  1^ 
bondholdos  against  the  county,  but  It  la  the  doty  of  such  court  to  do* 
tannine  the  question  Independently.^ 

%  OouifTiKs— Power  to  Aid  Hailboads— Nobth  Cabolina  SrATins. 

Code  N.  a  1888.  1 1996;  first  enacted  In  1889.  and  re-enacted  In  tba 
Code  In  1883,  provides  that  **tbe  boards  of  commissioners  of  the  sereral 
counties  shall  hare  power  to  subscribe  stock  to  any  railroad  company 
or  companies  when  necessary  to  aid  In  the  completion  of  any  railroad 
In  which  the  citizens  of  the  county  may  have  an  Interest"  Hie  suc- 
ceeding sections  require  the  submission  of  the  question  of  the  proposed 
subscription  to  the  voters  of  the  county.  Tbe  constitution  of  186S  (artl- 
de  5,  i  ^  expressly  provides  that  the  state  shall  give  aid  to  rallrioads 
only  when  authorized  by  a  direct  vote  of  the  people,  or  **to  aUl  in  tike 
completion  of  such  railroads  as  may  be  unflnlshed  at  the  time  of  the 
adoption  of  this  constltatlon,  or  In  which  the  state  has  a  direct  pecuniary 
Interest"  Ueldt  that  In  view  of  the  difference  In  Ihe  language  of  the 
two  provisions,  aa  well  as  of  the  plain  and  ordinary  meaning  of  the 
words  of  the  statute  relating  to  counties.  It  could  not  be  construed  as 
limited  In  application  to  cases  where  railroads  had  been  commenced  and 
were  unflnlshed  at  the  time  the  constitution  was  adopted,  and  In  which 
the  counties,  as  such,  had  a  direct  pecuniary  Invest,  but  t3utt  It  con- 
ferred power  on  counties  to  subscribe  for  stock,  in  th»  manner  pre- 
scribed, in  any  railroad  company  which  had  been  duly  Incorporated  to 
Imlld  a  projected  road  In  which  the  citizens  of  the  county,  as  a  body, 
have  a  genoral  Interest  because  of  tbe  supposed  baneflta  to  be  derived 
from  it 

I.  Same— Vai^iditt  ow  Bonds— Effect  or  Rbcitals. 

Where  a  county  issued  negotiable  bonds,  as  authorised  by  such  stat- 
ute. In  payment  for  stock  subscribed  In  a  railroad  company  which  built 
Its  road  Into  the  county  as  agreed,  and  the  county  received  and  con- 
tinued to  hold  tbe  stock,  taxed  tbe  road,  and  for  a  number  of  years  paid 
the  interest  on  the  bonds.  It  Is  estopped  by  recitals  therein  that  they 
were  Issued  by  antiiOrlty  of  such  statute^  as  against  a  bona  flde  bolder 
tor  value,  to  deny  that  the  subscription  was  necessary  to  aid  In  the 
c<HUirietlon  of  the  rood,  or  that  the  citizens  of  the  county  had  an  Interest 
ttiereln,  both  of  which  were  facts  precedent  to  the  right  to  exercise  the 
power  conferred  by  the  statute. 

Goff,  Circuit  Judge,  dissenting. 

On  Rehearing.  For  fonner  opinion,  see  37  C  C  A.  484,  and  96 
Fed.  384. 

A.  C.  Avery  and  James  E.  Shepherd  (Avery  &  Avery,  Schenck  ft 
Schenck,  and  Shepherd  &  Busbee,  on  the  briefs),  for  appellants. 

Charles  Price  (John  F.  Dillon  and  Harry  Hnbbard,  on  the  briefs), 
for  appellees.  ' 

<  State  laws  as  rules  ot  decision  In  federal  courts,  see  notes  to  Oriffln  v. 
Whe«l  Co..  »  C.  G.  A.  B4B:  Wilson  r,  Fente.  11  a  a  A.  71;  HIU  r.  Bite,  29 

C.  O  A.  553. 


Ho,  280. 
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Before  GOFF,  Circuit  Judge,  and  MORRIS  and  BOYD,  Di»- 
tnct  Judges. 

MORRIS,  District  Judge.  The  opinion  expressing  the  conclu- 
sions of  this  court  on  the  first  hearing  of  this  case  was  filed  August 
I,  1899.  37  C.  C.  A.  484,  96  Fed.  284.  Upon  the  appellees'  petition 
for  a  rehearing  the  whole  case  has  been  fully  reargued  in  connec- 
tion with  the  appeal  in  Wilkes  Co.  v.  Coler,  decided  at  this  term, 
113  Fed.  725,  and  in  connection  with  the  answers  of  the  supreme  court 
of  the  United  States  to  the  questions  certified  in  that  case.  180  U.  S. 
506,  21  Sup.  Ct.  458,  45  h.  £d.  642. 

The  bonds  in  question  are  as  follows; 

"Comity  of  Stanly  Six  Per  Cent  Bond. 
"Stanly  county,  state  of  North  Carolina,  Is  Indebted  to  tbe  bearer  In  Oie 
ium  of  flTe  liDndred  dollars  payable,  *  *  *"  etc.  "Ttals  bond  Is  one 
of  a  aeries  of  elebty  of  the  deuomioatlon  of  one  thousand  dollars  eacb,  and 
forty  of  tbe  denomination  of  five  hundred,  making  a  total  of  me  hundred 
thousand  dollars,  Issued  by  authority  of  an  act  of  the  general  assembly  of 
North  Carolina  ratined  the  third  day  of  March,  A.  D.  ISST,  entitled  'An  act 
to  amend  tbe  charter  of  the  Yadkin  Ballroad  Company,'  and  of  sections  IdOfi, 
1997,  1998,  and  1999  of  the  Code  of  North  Carolina,  and  authorized  by  a  ma- 
Jorl^  of  the  qualified  voters  of  Stanly  county  at  an  election  regularly  held 
for  that  purpose  on  the  15th  day  of  August,  A.  D.  1S89,  duly  ordered  by  tbe 
commissioners  of  Stanly  coun^.  This  series  of  bonds  Is  Issued  to  pay  tbe 
subscription  of  <mm  taondred  tbousand  dollars  made  by  Stanly  county  to  tiie 
capital  stock  of  the  said  railroad,  known  as  tbe  Yadkin  Railroad  Company. 
*  *  *"  etc.  "In  testimony  whereof,  the  chairman  of  the  board  of  county 
commissioners  of  Stanly  county  hath  hereunto  subscribed  his  name  for  and. 
on  behalf  of  said  board,  and  the  clerk  of  the  superior  court  of  Stanly  county 
hath  countersigned  the  same  and  affixed  thereto  the  seal  of  said  superior 
conrt  this  fourth  day  of  July.  A.  D.  1890." 

The  recitals  of  present  interest  are  (i)  that  the  bonds  are  issued 

by  authority  of  the  act  of  March  3,  1887;  and  (2)  of  sections  1996^ 
1997,  1998,  and  1999  of  the  Code;  and  (3)  are  authorized  by  a  ma- 
jority of  the  votes  of  the  county. 

The  act  of  March  3,  1887,  the  supreme  court  of  North  Carolizia 
has  decided,  never  became  a  law  of  North  Carolina,  so  far  as  it  un- 
deitook  to  give  authority  to  issue  the  county  bonds,  for  the  reason 
that  it  was  not  passed  with  the  special  formality  required  by  sec- 
tion 14  of  article  2  of  the  North  Carolina  constitution  of  1868, 
which  declares  that  no  law  shall  pass,  authorizing  a  county  to  raise 
money  on  its  credit,  or  impose  a  tax,  unless  the  bill  be  read  three 
several  times  in  each  house  of  the  general  assembly,  and  pass  three 
several  readings  on  different  days,  and  the  yeas  and  nays  on  the 
second  and  third  reading  of  the  bill  are  entered  on  the  journals. 
The  recital  of  the  invalid  enactment  of  March  3,  1887,  however, 
does  not  invalidate  the  bonds,  if  there  was  in  force  at  the  time  the 
bonds  were  issued  other  valid  legislation  which  gave  power  to  Stan- 
ly county  to  issue  them;  and  it  is  urged  upon  us  by  counsel  for 
the  bondholders  that  the  recited  sections  of  the  Code,  reasonably 
construed,  and  applied  as  understood  at  the  time  the  bonds  were 
issued,  gave  sufficient  power  and  authority.  County  Com'rs  v.  Beal, 
113  U.  S.  227,  5  Sup.  Ct.  433,  28  L.  Ed.  966;  Commissioners  t. 
January,  94  U.  S.  202,  24  L.  £d.  zio;  City  of  Evansville  v.  Den- 
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nett,  i6i  U.  S.  434*  443»  444.  i6  Sup.  Ct.  613,  40  L.  Ed.  7^;  Knox 
Co.  V.  Ninth  Nat  Bank,  147  U.  S.  91,  13  Sup.  Ct.  267,  37  L.  Ed. 
93;  Wilkes  Co.  v.  Colcr,  180  U.  S.  506-524,  21  Sup.  Ct.  458,  45  ^^ 
£d.  642.  These  sections  of  the  Code  were  originally  enacted  as 
chapter  171  of  the  laws  of  North  Carolina  of  1868-69,  *°d  were  re- 
enacted  as  sections  1996^  1997,  1998,  1999,  and  2000  of  the  Code 
of  1883,  with  all  the  formality  required  by  section  14  of  article  2  of 
the  constitution  with  regard  to  a  law  allowing  counties  to  pledge 
their  credit  and  impose  a  tax  for  that  purpose.  Commissioners  r. 
Snuggs,  121  N.  C.  394-401,  28  S.  E.  539.  39  A.  439. 
The  following  are  sections  1996  and  1997: 

Section  1896  of  tiie  Code  of  NorUi  Oarollna:  'The  boards  of  commlaslonen 
ot  the  several  conndeB  shall  hare  power  to  subscribe  stock  to  any  railroad 
compaDy  or  companies  when  necessary  to  aid  In  the  completion  of  anj  rall- 
nwd  In  which  the  dtlzens  of  the  county  may  bave  an  Interest" 

Sectkm  1997  of  13x9  Code  of  North  Oandlna:  "The  board  of  commlssloiMn 
any  comity  vn^oslns  to  tak«  stock  In  any  nllroad  company  shall  meet 
and  agree  upon  the  amount  to  be  snbscilbed,  and,  If  a  majority  of  the  board 
shall  rote  for  the  proposition,  this  shall  be  entered  upon  the  record,  which 
shall  show  the  amount  proposed  to  be  subscribed,  to  what  company,  and 
whether  In  bonds,  money  or  other  property,  and  thereupon  the  board  shall 
order  an  Section,  to  be  held  on  a  noUce  of  not  less  than  thirty  days,  for  the 
purpose  of  voting  for  or  against  the  proposition  to  subscribe  the  amount  of 
■toclE  agreed  on  by  the  board  of  county  commissioners.  And,  If  a  majority 
of  the  qualified  Toters  of  the  county  shall  Tote  in  favor  of  the  proposition, 
tlie  board  of  eounty  commissioners,  through  their  chairman,  shall  have  power 
to  subscribe  the  amount  of  stock  proposed  by  them  and  submitted  to  tii* 
people,  subject  to  all  the  rules,  regulations  and  restrictions  of  other  stock- 
holders in  sacb  company  or  companies.  FroTided,  that  the  counties.  In  tiis 
manner  aforesaid,  shall  subscribe  from  time  to  time  such  amounts,  either 
la  bonds  or  money,  as  tliey  may  flilnk  peoper,'* 

The  bonds  were  duly  authorized  by  a  majority  of  the  qualified  voters 

of  Stanly  county,  and  were  dated  July  ,  1890,  and  were  issued 

from  time  to  time  as  the  railroad  was  built,  and  were  placed  on  the 
market  and  sold;  and  for  four  years  a  tax  was  levied  and  collected 
by  the  county,  and  the  interest  coupons  paid.  When  the  tax  for  the 
fifth  year  had  been  collected,  the  superior  court  of  Stanly  county,  in 
1897,  instance  of  the  commissioners  of  the  county  and  certain 

taxpayers,  held  the  bonds  to  be  invalid,  and  enjoined  the  treasurer 
of  the  county  from  paying  the  interest ;  and  on  appeal  the  supreme 
court  of  North  Carolina  affirmed  the  ruling.  Commissioners  T. 
Snuggs  (1897)  121  N.  C.  394»  28  S.  E.  539'  39  ^  A.  439-  Th«  »«" 
preme  court  of  North  Carolina  (Chief  Justice  Faircloth  dissenting) 
held  that  Stanly  county  had  no  power  or  authority,  under  the  above- 
recited  sections  of  the  Code,  even  with  an  affirmative  vote  of  the  qual- 
ified voters  of  the  county,  to  issue  bonds,  and  levy  a  tax  for  their  pay- 
ment, in  aid  of  a  railroad  not  begun  before  the  adoption  of  the  state 
constitution  of  1868. 

When  this  case  was  first  heard  in  this  court  the  argument  of  the 
counsd  for  the  bondholder  was  largely  devoted  to  the  effort  to  show 
that  the  decision  of  the  supreme  court  of  North  Carolina  against  the 
validity  of  the  act  of  March  3,  1887,  amending  the  charter  of  the 
Yadkin  Railroad  Company,  and  authorizing  Stanly  county  to  subscribe 
for  its  stock  and  issue  these  bonds,  and  declaring  that  aa  invalid 
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because  not  passed  as  required  by  the  state  constitution,  vas  t  nifing 
which  this  court  ought  not  to  follow.  Hiat  questicm  has  been  settled 
in  favor  of  the  county  by  the  supreme  court  of  the  United  States. 
Wilkes  Co.  v.  Coler,  i8o  U.  S.  506,  21  Sup.  Ct.  458,  45  L.  Ed.  642. 
The  other  question, — how  far  this  court  was  bound  to  follow  the  rul- 
ings of  the  supreme  court  of  North  Carolina  in  its  construction  of  the 
sections  of  the  Code  recited  in  the  bonds,  was  not  fully  discussed,  and 
this  is  the  question  we  are  urged  to  re-examine  upon  this  rehearing. 

The  articles  of  the  Code,  first  enacted  in  1868-69  (chapter  171), 
and  re-enacted  as  part  of  the  Code  in  1883,  before  the  Stanly  county 
bonds  were  authorized  or  issued,  does,  in  the  broadest  terms,  by  sec- 
tion 1996,  declare  that  "the  boards  of  commissioners  of  the  several 
counties  shall  have  power  to  subscribe  stock  to  any  railroad  company 
when  necessary  to  aid  in  the  completion  of  any  railroad  in  which  the 
citizens  of  the  coimty  may  have  an  interest."  The  supreme  court  o{ 
North  Carolina  declared  in  Commissioners  v.  Snuggs  (1897)  that  this 
language  was  to  be  held  to  mean  that  the  railroad  must  be  an  un- 
finished one,  which  had  been  begun  before  the  subscription  was  made, 
and  that  it  must  also  be  a  railroad  in  which  the  county  had  a  direct 
pecuniary  interest.  The  question  now  to  be  re-examined  is  whether 
that  construction  is  one  to  which,  as  a  proposition  of  law,  we  can 
assent;  and,  if  not.  are  we  bound  to  follow  the  decision  of  the  su- 
preme court  of  North  Carolina? 

The  case  of  Commissioners  v.  Snuggs  was  not  a  case  to  which  aiqr 
bondholder  was  a  party.  The  county  commissioners  and  certain  tax- 
payers of  the  county  were  the  plaintiffs,  and  the  defendant  was  the 
county  treasurer,  who  was  the  appointee  of  the  county  commissioners, 
had  no  personal  interest  to  resist  the  plaintiffs,  and  represented  no 
bondholder.  The  bonds  had  been  sold  as  nep^tiable  securities,  and 
had  been  over  four  years  on  the  market,  and  had  been  purchased  by 
widely  scattered  investors.  The  railroad  into  Stanly  county  had  been 
built  and  was  in  operation,  and  for  over  tour  years  the  authorities  of 
the  county  had  recognized  the  bonds  as  valid  obligations  of  the  county, 
and  had  paid  the  interest.  The  case  was,  in  effect,  a  direct  attack  upon 
the  property  of  bona  fide  holders  of  the  bonds,  in  which  they  had  no 
hearing.  It  seems,  therefore,  to  be  a  case  in  which  it  is  our  duty  to 
examine  the  question  independently,  with,  however,  an  earnest  disposi- 
tion to  lean  towards  the  conclusion  arrived  at  by  the  supreme  court 
of  North  Carolina.  Folsom  v.  Township  Ninety-Six,  159  U.  S.  611, 
627,  16  Sup.  Ct.  174,  40  L.  Ed.  278;  Burgess  v.  Seligman,  107  U.  S. 
20,  33,  34,  2  Sup.  Ct.  10,  27  L.  Ed.  359;  Loeb  v.  Columbia  Tp.,  179 
U.  S.  472-493. 21  Sup.  Ct.  174, 45  L.  Ed.  280. 

Was  there  anything  in  the  constitution,  laws,  or  decisions  of  North 
Carolina  which  should  have  given  warning  to  purchasers  of  the  bonds 
that  the  power  given  to  counties  by  section  1996  of  the  Code  was  not 
applicable  to  the  Yadkin  Railroad  Company  in  Stanly  county?  As  to 
state  aid,  the  constitution  clearly  said  (article  5,  8  4)  that  it  should  only 
be  given,  unless  submitted  to  a  direct  vote  of  the  people  of  the  state, 
"to  aid  in  the  completion  of  such  railroads  as  may  be  unfinished  at 
the  time  of  the  adoption  of  this  constitution,  or  in  which  the  state  has 
a  direct  pecuniary  interest."   The  language  used  by  the  framers  of  the 
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constitution  when  dealing  with  the  aid  which  might  be  given,  not  by 
the  state,  but,  by  counties,  to  railroads,  is  quite  different,  and  it  was 
to  be  presumed  that  the  difference  in  language  was  significant  of  a  cor- 
fespooding  difference  in  meanii^,  intention,  and  policy.  With  regard  to 
counties,  the  language  of  the  constitution  is  simply  (article  7,  §  7)  that 
no  county  shall  loan  its  credit,  nor  shaU  any  tax  be  levied,  except  for 
necessary  expenses  thveof,  unless  by  a  vote  of  the  qualified  voter* 
therein.  With  re^^rd  to  section  1996  of  the  Code,  there  had  not 
been,  prior  to  the  issuing  of  the  bonds  in  suit,  any  decision  of  the  su- 
preme court  of  North  Carolina  construing  its  meaning.  The  import 
of  its  words,  "The  boards  of  commissioners  of  the  several  ooimties 
shall  have  power  to  subscribe  stock  to  any  railroad  company  or  com- 
panies when  necessary  to  aid  in  the  completion  of  any  railroad  in 
which  the  citizens  of  the  county  may  have  an  mterest,"  was  to  be 
understood  by  those  whose  rights  might  be  affected  by  them  in  their 
natural,  ordinary,  generally  received  sense.  In  the  first  place,  there 
is  nothing  in  the  words  or  their  context  to  indicate  that  when  enacted 
in  the  Code,  in  1883,  they  were  not  intended  to  be  a  guide  for  the 
*  future,  and  not  for  the  past.  The  ofHce  of  laws  is  to  operate  upon 
future  actions,  and  the  universal  rule  is  that  statutes  are  prospective 
in  their  operation,  unless  the  statute  itself  declares  it  to  be  retrospec* 
tive.  It  would  seem,  therefore,  that  while  the  Code  remained  unaltered 
whenever  the  case  arose  in  which  the  citizens  of  a  county  mi^ht  have 
an  interest  in  a  railroad,  and  county  aid  was  necessary  to  its  cont* 
pletioii,  section  1996  gave  power  to  the  board  of  commissioners  to  sub- 
scribe to  its  stock.  James  v.  City  of  Milwaukee.  16  Wall.  X59»  ai 
h.  Ed.  267.  Then  follows  section  1997,  which  prescribes  how  the 
board  of  commissioners  shall  by  vote  determine  the  amount,  and 
whether  the  subscriptions  shall  be  in  bonds,  money,  or  property,  and 
how  they  shall,  when  they  have  so  determined,  submit  the  proposition 
to  a  vote  of  the  people,  and  reiterates  the  provision  that  "the  counties, 
in  the  manner  aforesaid,  shall  subscribe  from  time  to  time  such 
amounts,  either  in  bonds  or  money,  as  they  may  think  prc^>er."  Sec- 
tion 1998  provides  how  the  election  shall  be  hzd.  Section  1999  de- 
clares that  in  case  the  county  shall  subscribe  the  amount  proposed,  in 
bonds,  the  coimty  commissioners  shall  have  power  to  fix  the  rate 
of  interest,  and  when  and  where  it  shall  be  payable,  and  to  raise  by 
taxation  from  year  to  year  the  amount  necessary  to  meet  the  in- 
terest on  said  bonds.  Section  2000  provides  that  the  taxes  to  be 
raised  for  the  payment  of  interest  and  principal  shall  be  collected  in 
like  manner  as  other  state  taxes,  and  paid  into  the  hands  of  the  county 
treasurer,  to  be  used  by  the  chairman  of  the  board  of  county  commis- 
sioners "as  directed  by  this  chapter."  It  Mrould  seem  that  the  fair 
import  of  this  valid  legislation  would  be  to  give  to  the  county  commis- 
sioners of  Stanly  county  power  to  do  the  very  thing  they  have  done 
in  issuing  these  bonds.  It  is  true  that  the  supreme  court  of  North 
Carolina  has  decided  to  the  contrary,  and  has  invalidated  the  bonds 
by  its  decision  in  1897  in  Commissioners  v.  Snuggs;  but  that  was 
a  case  instituted  five  years  after  the  bonds  were  put  on  the  market, 
and  in  which  the  bondholders  were  not  parties  or  represented.  The 
supieme  court  of  North  Carolina  was  led  to  the  conclusion  that,  when 
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the  act  o!  1868-69  was  re-enacted  in  the  Code,  section  1996  and  the 
four  succeeding  sections,  could  have  had  reference  to  no  case  except 
where  the  county  had  a  direct  pecuniary  interest  in  a  railroad  which 
had  been  begun  and  was  unfinished  at  the  time  of  the  adoption  of  the 
constitution,  in  x868,  and  could  not  apply  to  the  Yadkin  Railroad, 
which  was  be^iun  in  1889.  With  this  conclusion,  after  the  most  care- 
ful consideration,  and  ha^ng  now  heard  the  matter  reargued,  a  ma- 
jority of  the  judges  composing  this  court  are  unable  to  agree.  The 
framers  of  the  constitution  of  the  state,  when  intending  to  exprMS 
such  restriction,  used  such  entirely  different  language  that  it  is  dif- 
ficult to  suppose  that  the  legislattu-e  in  1868-69  ^^3* 
language  in  the  state  constitution,  intended  the  same  thing  when  they 
used  the  language  now  found  in  the  Code. 

The  words  "in  which  the  citizens  of  the  county  may  have  an  in- 
terest" would  seem  to  be  the  appropriate  words  to  express  the  gen- 
eral interest  which  the  whole  body  of  the  people  of  a  county  have 
in  a  railroad  which  they  believe  will  benefit  them,  as  distingpiashed 
from  a  direct  pecuniary  interest  of  the  county  as  a  corporation.  ^ 
When  the  framers  of  the  constitution  intended  to  limit  and  restrict 
the  state  in  lending  its  credit  to  railroads,  they  said,  "except  to  aid 
in  the  completion  of  such  railroads  as  may  be  unfinished  at  the  time 
of  the  adoption  of  this  constitution,  or  in  which  the  state  has  a 
direct  pecuniary  interest,  unless  by  a  direct  vote  of  a  majority  of 
the  people  of  the  state  who  should  vote  thereon."  How  natural 
and  to  be  expected  it  would  be  that,  if  the  legislature  had  intended 
to  restrict  county  aid  to  the  same  class  of  railroads,  they  would 
have  used  somewhat  similar  language  I  Finding  that  section  1996 
gives  power  to  the  county  to  subscribe  to  stock  in  any  railroad 
'  when  necessary  to  aid  in  the  completion  of  any  railroad  in  which 
the  citizens  of  the  county  may  have  an  interest,"  is  it  not  reasonable 
to  read  it  as  meaning  to  complete  the  raising  of  the  money  neces- 
sary to  build  the  road?  When  the  route  is  surveyed  and  determined 
upon,  and  the  charter  for  a  private  corporation  obtained,  and  part 
01  the  stoclc  subscribed,  but  not  sufficient  to  complete  the  road,  is 
it  not  most  natural,  with  regard  to  such  a  projected  road,  that  the 
authority  to  the  county  to  subscribe  stock  should  be  spoken  of  as 
aiding  in  the  completion  of  the  road?  To  complete  a  projected 
railroad  for  which  a  charter  has  been  obtained,  and  for  construct- 
ing which  part  of  the  stock  has  been  subscribed,  the  thing  needed 
is  more  subscriptions  of  stock.  And  when  the  subject  in  hand  is 
aiding  in  the  completion  of  the  road  by  subscription  of  stock,  those 
aid  in  its  completion  who  make  the  additional  subscriptions  to  the 
stock.  The  language  of  Mr.  Justice  Brewer  in  Town  of  Andes  t. 
Ely,  158  U.  S.  312-321.  15  Sup.  Ct.  954,  39  L.  Ed.  996,  is  pertinent: 

"While  courts  may  properly  see  to  It  that  proceedings  tot  casttng  \mr- 
dena  upon  a  community  comply  with  all  the  substnntlal  requirements  of  a 
■tatutc.  In  order  that  no  bordeD  may  be  recUeasly  or  (raodaloitly  Imposed. 
fvt  such  statutes  are  not  of  a  crtmlnat  character,  and  ^oeeedliigs  an  not  to 
be  so  teclinlcally  construed  or  limited  as  to  make  th^  a  snare  to  then  who 
are  encoumged  to  Invest  In  tbe  securities  of  the  mnnleipalltj.'* 

Cited,  also,  m  Provident  Life  &  Trust  Co.  v.  Mercer  Cow,  170  U. 
S.  593-600,  18  Sup.  a.  788,  42  L.  Ed.  1156. 
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In  the  resolution  adopted  by  the  board  of  county  comnussionerB 
in  June,  1889,  ordering  an  election  to  be  held  in  Stanly  couQt)r  to 
ascertain  whether  a  majority  of  the  voters  favored  the  subscription, 
it  was  stated,  "It  appearing  that  the  citizens  of  iaid  county  have  an 
interest  in  said  railroad,"  and  it  was  provided : 

K  the  ^opoeltkm  to  rot*  said  BUbscrlption  shall  be  ratified  bj  a  majortty 
9t  tbe  qoallfiod  rotcn  of  said  conntr  at  saM  Section,  tben  said  bonds  ihaD 
lie  dellrered  to  said  Tadkbi  Ballroad  Gompaiiy  as  foUon:  Twenty'flvo 
tboosaiid  dollars  when  ten  miles  of  said  road  Is  constructed  and  In  operatira 
from  Rowan  county  line  Into  said  county  of  Stanly,  twent^-fiTe  thousand 
when  said  road  Is  constructed  and  In  operation  from  tbe  town  of  Salisbury 
to  tbe  town  of  Alt>eniarle^  and  the  remaining  fifty  thousand  dollars  when 
•aid  road  Is  constructed  and  In  opoatlon  from  tbe  town  of  Salisbury  to  tbe 
Tillage  of  Norwood,  tn  Stanly  county:  provided,  that  tbe  said  railroad  com- 
pany shall  be  required  to  begin  tbe  construction  of  said  road  at  Sallabory 
vjthio  ninety  days  from  and  after  the  first  day  of  October,  1888.  and  t» 
tmpMm  tbe  same  to  Norwood  wltbln  18  months  theceaftw,  and,  if  not 
begm  and  completed,  then  said  bonds  shall  not  be  delivered  to  said  com- 
pany: provided,  however,  that  tbe  board  of  commissioners  of  Stanly  comity 
shall  have  fnll  power  and  discretion  to  extend'  the  time  for  the  pecformanot 
of  the  conditions  and  limitations  hereinbefore  mentioned.** 

Thus  it  would  seem  that  the  board  of  commissioners  and  tiie 
voters  of  the  county*  a  majority  of  whom  voted  in  favor  of  this 
proposition,  understood  very  intelligently  what  was  meant  by  aiding 
in  the  completion  of  a  railroad  in  which  the  citizens  of  the  county 
might  have  an  interest.  The  meaning  given  to  the  language  M  the 
Code  after  the  rights  of  the  holders  of  the  bonds  had  vested  is  too 
strained,  unnatural,  and  unwarranted  to  be  accepted,  to  the  destruc- 
tion of  property  rights  acquired  in  good  faith,  based  upon  the  ordinary 
meaning  of  the  language.  Reluctant  as  we  have  been,  in  deference 
to  the  opinion  announced  in  Commissioners  v.  Snuggs,  to  come  to 
this  conclusion,  we  think  there  is  no  escape  from  it.  Moreover,  is 
not  the  legal  effect  of  the  recital  in  the  bonds  stating  that  they  were 
issued  by  authority  of  sections  1996,  1997,  1998,  and  1999  of  the 
Code  of  North  Carolina  equivalent  to  a  statement  that  the  fects 
existed  which  authorized  their  issue  under  those  sections,  viz.,  that 
they  were  issued  to  aid  in  the  completion  of  a  railroad  in  which  the 
citi«ns  of  the  county  had  an  interest,  and  is  not  the  county  now 
estopped  from  denying  that  recital?  It  seems  to  us  that  many  cases 
have  so  held.  Chaffee  Co.  v.  Potter,  142  U.  S.  355,  364,  12  Sup. 
Ct  216,  35  L.  Ed.  1040;  City  of  Evansville  v.  Dennett,  x6l  U.  S. 
434-^443, 16  Sup.  Ct.  613, 40  h.  £d.  760 ;  Board  of  Com'rs  v.  National 
Uit  Ins.  Co.,  32  C.  C.  A.  591,  90  Fed.  230,  231 ;  Hughes  Co.  v. 
livingston,  43  C.  C.  A.  541, 104  Fed.  306-316;  School  Dist.  v.  Rew 
(C  C.  A.)  Ill  Fed.  I,  7,  8;  Belo  v.  Commissioners,  76  N.  C.  489, 
493.  494*  495- 

It  is  urged  in  behalf  of  the  county  that  legislation  substantially 
the  same,  in  terms,  as  sections  1996  to  2000  of  the  Code,  had  been 
hdd  to  be  unconstitutional  in  18S5  by  the  supreme  court  of  North 
Carolina  in  Barksdale  v.  Commissioners  (1885)  93  N.  C  472.  In 
that  case  the  question  was  as  to  the  legaUty  of  the  tax  assessed  by 
the  county  for  the  support  of  schools  under  a  general  hiw  giving 
power  to  all  counties.   The  objection  made  was  that  the  tax  was  in 
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excess  of  the  limit  prescribed  by  the  constitution,  and  that  the  act 
allowing^  the  commissioners  to  exceed  the  limit  was  unconstitutional, 
because  in  disregard  of  article  5,  §  z.  The  tax  in  that  case  was 
levied  without  bein^  submitted  to  a  vote  of  the  people  of  the  county, 
and  was  therefore  inhibited  by  section  7,  article  7,  of  the  constitu- 
tion. The  further  objection  also  prevailed  that  the  tax  about  to  be 
levied  esrceeded  the  limit  restriction  of  section  6  <A  article  5,  yvt: 

"The  taxes  levied  by  commlSBloners  of  Ibe  several  counties  shall  be  lerled 
In  like  manner  wKh  the  state  taxes,  and  shall  never  Mceed  the  doable  of  the 
state  tax,  except  for  a  spedal  purpose  and  with  the  special  approval  of  tb» 
general  assanbly." 

There  is  no  allegation  or  evidence  in  this  case  that  the  payment 
of  interest  on  these  bonds  requires  a  tax  exceeding  that  limit,  or 
that  the  tax  collected  and  in  the  hands  of  the  county  treasurer, 
levied  for  the  purpose  of  paying  the  coupons  due  at  the  institution 
of  this  suit,  had  exceeded  that  limit. 

The  case  of  Galloway  y.  Jenkins  (1869)  63  N.  C.  147,  dted  by 
counsel  for  the  county,  deals  exclusively  with  the  constitutional  pro- 
vision restricting  the  state  from  aiding  railroads  without  a  vote  of 
the  people,  and  has  no  relevancy  to  cases  of  county  subscriptions. 
We  find  nothing  in  the  decisions  of  the  supreme  court  of  North 
Carolina  prior  to  the  issue  of  these  Stanly  county  bonds  that  pointed 
to  any  defect  of  power  to  issue  them  under  the  Code  sections  recited 
in  the  bonds.  On  the  contrary,  the  opinion  of  that  court  in  Bek> 
v.  Commissioners  (1877)  76  N.  C.  494,  495,  is  to  the  effect  that  as 
to  bona  fide  holders  the  records  of  the  proceedings  o£  the  commis- 
sioners affirming  the  existence  of  particular  facts  are  conclusive^  as 
well  as  the  recitals  in  the  bonds  that  they  have  been  issued  in  pur- 
suance of  the  law  which  authorized  their  issue. 

The  majority  of  the  judges  constituting  the  court  on  this  rehear- 
ing are  of  opinion  that  the  decree  of  the  circuit  court  should  be 
affirmed.  ' 

BOYD,  District  Judge.  I  concur  with  Judge  MORRIS  in  hia 
opinion  filed  in  this  case,  and  will  give  my  reasons  therefor: 

The  county  of  Stanly  issued  its  bonds,  in  the  sum  of  $100,000,  in 
the  years  1S90,  1S9X,  etc,  for  the  purpose  of  paying  its  subscription 
to  the  stock  of  the  Yadkin  Railroad,  running  from  Salisbury  to  a  point 
in  Stanly  (Norwood), — a  distance  of  44  miles.  It  is  alleged  in  the 
bill  that  this  road  runs  through  the  best  and  most  fertile  portion  of 
Stanly  county  for  a  distance  of  30  miles.  It  is  also  alleged  that  the 
county  of  Stanly  "has  received  benefits  from  the  same,  in  the  greatly 
increased  value  of  the  lands  of  the  county,  in  the  increased  and  im- 
proved transportation  within  the  limits  of  the  same,  and,  further,  by 
reason  of  the  taxes  paid  into  the  treasury  of  the  county  by  the  com- 
pany in  each  and  every  year."  It  is  also  alleged  "that  in  return  for, 
and  in  consideration  of,  said  subscription,  tne  Yadkin  Railroad  Com- 
pany issued  to  said  county  of  Stanly  stock  in  and  to  the  said  amoimt 
of  one  hundred  thousand  dollars,  which  stock  the  county  holds  now, 
and  has  held  since  the  date  of  the  issue  of  the  same,  to  wit,  the  year 
1891."   It  appears^  also,  that  the  interest  on  the  bonds  so  issued 
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by  the  Conner  of  Stanly  was  paid  regularly  to  compl^naots  and  others 
holding  the  bonds  until  18^7, — some  time  before  the  commencement 

of  this  suit.  It  is  alleged  in  the  bill  that  complainants  "bought,  for 
valuable  consideration,  a  large  sum  (the  market  price),  a  great  num- 
ber" of  these  bonds  (48),  of  the  denomination  of  $1,000  each;  "that 
the  purchase  of  the  bonds  was  for  value,  in  good  faith,  and  without 
any  notice,  expressed  or  implied,  that  there  was  any  suggestion  of 
their  being  void,  invaHd,  or  fraudulent,  or  otherwise  than  perfectly 
legal  in  their  issue  and  sale."  It  appears  that  the  payment  of  the  in- 
terest on  these  bonds  was  stopped  by  reason  of  a  judgment  of  the  su- 
perior court  of  Stanly  county,  affirmed  by  the  supreme  court  ,  of  North 
Carolina,  in  1897,  in  the  case  of  Commissioners  v.  Snuggs,  121  N. 
C.  394,  401,  28  S.  E.  539,  39  L.  R.  A.  439.  In  that  action  the  bonds 
in  question  were  adjudged  void.  It  is  to  be  noted,  in  the  first  place, 
that  there  was  no  bondholder  party  to  the  suit  of  Commissioners  v. 
Snuggs ;  it  being  an  action  brought  against  the  defendant,  Snuggs,  to 
restrain  him  from  paying  the  interest  on  the  bonds  to  the  holders  of 
the  same;  the  interest,  in  the  amount  of  $6,000,  being  in  his  hands, 
as  treasurer,  having  been  paid  to  him  by  the  sherifiF  of  the  county 
for  that  purpose,  and  only  that.  It  was  held  by  him—set  apart  from 
all  other  funds — solely  for  the  purpose  of  the  payment  of  the  interest 
due  July  i,  18^. 

The  contention  upon  the  part  of  the  defendants,  as  appears  from 
the  complaint  filed  in  May,  1897,  in  the  superior  court  of  Stanly,  in 
the  action  against  Snuggs,  m  which  they  were  plaintiffs,  was  that  the 
bonds  sued  on  here  were  void  because  the  acts  of  1870  and  1887  were 
not  passed  in  accordance  with  the  requirements  of  section  14,  art. 
3,  "of  the  constitution  of  North  Carolina,  in  that  neither  of  the  said 
acts  passed  its  several  readings  in  the  house  of  representatives,  on 
three  different  days,"  and  that  the  yeas  and  nays,  if  taken  at  all,  were 
not  entered  upon  the  journal,  as  required,  etc.  In  this  contention  the 
plaintiffs  in  this  action  in  the  state  court  were  sustained.  In  the  su- 
preme court,  however,  it  was  insisted  that,  in  addition  to  the  power 
conferred  by  the  statutes  to  issue  the  bonds,  it  was  also  conferred  by 
sections  1996,  1997,  1998,  and  1999  of  the  Code  of  North  Carolina, 
recited  in  the  body  of  the  bond.  The  court,  as  appears  from  the 
opinion  of  Justice  Montgomery,  failed  to  uphold  this  contention,  also, 
upon  the  sole  ground,  however,  that  the  road  was  not  shown  to  be  an 
"unfinished  road,"  and  that  the  "citizens  of  the  county  had  an  interest 
in  the  same." 

Section  1996  of  the  Code  of  North  Carolina  is  as  follows: 

board  of  commluloners  of  the  Beveral  conntleB  shall  have  power  t» 
nbscrlbe  stock  to  aoy  railroad  company,  or  companies,  when  necessary  to 
aid  In  the  compIetloD  of  any  railroad  In  which  the  dtlzoDS  of  the  county  may 
bave  an  Intenst" 

In  the  case  of  Commissioners  v.  Snuggp  the  sections  of  the  Code 
were  upheld  by  the  court  as  valid  statutes-,  Mid  in  this  case  were  for 
the  first  time  construed  by  the  supreme  court  of  North  Carolina. 
They  were  passed  regularly,  and  in  accordance  with  the  requirements 
of  the  constitution  of  the  state.   The  court  put  its  decision  upon  the 
ground  that-  the  sections  of  the  Code  did  not  apply.    It  was  a  cosi!- 
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in  <-iu«»tioD  came  into  tbe  ban4>  o{  compbioanto,  wmocmf  purchasers 
for  value.  In  the  case  of  Wilkes  Co.  r.  Cokr,  x&>  U.  S.  506^  21  SupL 
45^>  45  U  Ed.  642,  it  was  decided  that  the  dcdskns  of  tbe  highest 
oxtrt  of  a  state  upon  tbe  question  vrtiethcr  a  particular  act  was  passed 
in  ftticb  manner  as  to  beanne,  under  tbe  state  constitutioo,  a  law, 
should  be  accepted  and  followed  by  the  fedeial  courts.  This  dedoon 
was  rendered  in  a  case  certified  to  the  nnveme  court  from  this  courts — 
Wilkes  Co.  v,  Coler;  one  of  the  cases  m  which  Judge  MORRIS  has 
filed  the  oiitnions  suggested  in  the  outset  of  this  a^ument,  and  of  a 
similar  nature  to  this. 

'Vhe  question,  then,  is,  in  the  case  under  oonsideration.  whether 
the  bonds  are  valid  and  legal  bonds.  It  was  contended  in  the  argu- 
ment that  this  court  is  bound  by  the  decisions  of  the  state  court  in 
the  case  of  Commissioners  r.  Snuggs,  121  N.  C  394,  28  S.  E.  539, 
^  I^.  R.  A.  439.  I  think  not,  and,  however  much  we  may  regret 
it,-*-and  we  do  regret  it, — it  is  still  our  duty  to  decide  this  case  in 
accordance  with  the  principles,  as  we  understand  them,  laid  down 
by  the  supreme  court  of  the  United  States  and  by  this  court.  In 
Burgess  v.  Scligman  (the  leading  case  upon  this  subject),  the  su- 
preme court  of  the  United  States  Gustice  Bradley  delivering  the 
opinion  of  the  court)  says: 

"Wh«r«  contracts  and  tranaectlODa  hare  been  entered  Into,  and  rtghts  haTe 
•(•rriiod  thorcon,  under  a  particular  state  of  the  decisions,  or  where  then 
hfiN  hfS'ii  no  dmrUion  of  tbe  state  tribunals,  tbe  federal  conits  properly  claim 
tilt*  rltclit  to  adopt  their  own  Interpretation  of  tbe  law  applicable  to  the  case, 
■ItliouKli  n  diffmnt  Interpretation  may  be  adt^ited  by  tbo  state  eonrta  after 
such  rlglits  wars  accrued." 

Says  Justice  Bradley  further: 

"Ji'^dcral  courts  exorelae  their  own  Judcment  always  In  reference  to  fli* 
doctrines  of  comni«rclal  law." 

The  rights  of  these  parties  here  are  to  be  determined  according 
to  the  doctrines  of  commercial  law;  it  being  well  settled  that  the 
boiulB  in  question  are  commercial  securities, — negotiable  instruments. 

Pine  Grove  Tp.  v.  Talcott,  19  Wall.  666,  667,  22  L.  Ed.  227,  was 
an  action  in  the  United  States  circuit  court  upon  coupons  cut  from 
bonds  issued  by  that  township  in  aid  of  a  railroad  under  an  act  of 
the  general  assembly  of  Michigan.  The  plaintiff  in  error  insisted 
that  several  decisions  of  the  supreme  court  of  the  state  holdmg  that 
the  construction  of  railroads  was  not  a  public  corporate  purpose, 
such  as  townships  were  authorized  by  the  constitution  of  Michigan 
to  aid,  and  that  such  statute  and  the  bonds  issued  in  pursuance  of 
it  were  void,  were  controlling.  The  supreme  court  of  the  United 
States,  in  declining  to  be  bound  by  those  decisions,  said : 

"It  Is  Insisted  that  the  Inralldlt?  of  tbe  atatnte  baa  been  determined  by 
the  two  Judftments  of  the  aupreme  court  of  Michigan,  and  that  we  are 
binind  to  follow  those  adfodlcations.  We  hare  examined  those  cases  with 
rare.  With  all  respect  for  tbe  eminent  tribunal  by  irtdcb  the  Jodrmenta 
WON  pronounced,  w»  most  be  permitted  to  say  that  tbeiy  an  not  aatlMtactory 
to  our  wlnda.  We  think  tbe  dtaaentlng  opinion  In  tbe  one  first  decided  to 
iinnuriWiTt'd.  similar  laws  have  been  passed  In  twenty -one  states.  In  all 
of  ihfxw  \wt  two  It  Is  bdlered  their  ralldltr  baa  bewn  aoatatned  by  ttie 
UtifhtNit  locel  courts.  U  to  not  maj  to  teatat  tbe  foroe  of  aoeh  a  enteiit  oc 
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reason  and  antborltr.  The  qnestlon  before  vb  belongB  to  tte  domain  of 
general  jurisprudence.  In  this  class  of  cases  tUa  court  Is  not  bound  by  tlw 

Judgment  of  the  courts  of  the  states  where  the  cases  arise.  It  must  bear 
and  determine  for  Itself.  Here  commercial  securities  are  InrolTed.  When 
the  bonds  were  Issued  there  had  been  no  authoritative  Intimation  from  any 
quarter  that  such  statutes  were  Invalid.  The  legislature  afQrmed  their  valid- 
ity In  every  act  by  an  implication  equivalent  In  efCect  to  an  express  declara- 
tion. And  during  the  period  covered  by  their  enactment  neither  of  the  other 
departments  of  the  government  of  the  state  lifted  Its  voice  against  tliem. 
The  acquiescence  was  universal.  The  general  understanding  of  the  legal 
^fession  tbroagtaout  the  country  la  believed  to  bare  been  that  they  wen 
valid.  The  national  constitution  forbids  the  states  to  pass  laws  Impairing 
the  obligation  of  contracts.  In  cases  properly  brought  before  us,  that  end 
can  be  accomplished  unwarrantably  no  more  by  Judicial  decisions  than  by 
legislation.  Were  we  to  yield  In  cases  like  this  to  the  authority  of  the  deci- 
sions of  the  courts  of  the  respective  states,  we  should  abdicate  the  per- 
formance of  one  of  the  most  Important  duties  with  which  this  tribunal  Is 
charged,  and  disappoint  the  wise  and  salutary  policy  of  the  framers  of  the 
oonatttntlon  In  i«OTlding  for  the  creation  of  an  Independent  federal  Judiciary. 
The  ex«rcl8e  of  our  appellate  Jurisdiction  would  be  hot  a  solemn  moclcery." 

Justice  Harlan,  in  Wilkes  Co.  v.  Coler,  i8o  U.  S.  506,  21  Sup.  Ct 
4^  45  L>  Hd.  642,  .before  referred  to,  shows  that  it  is  only  in  cases 
where  the  state  court  has  held  an  enactment  is  not  passed  in  accord- 
ance  with  the  requirements  of  the  constitution  that  its  decision  is 
controlling. 

Here  is  a  construction  of  a  valid  statute,  recited  in  the  bond,  which 
this  court  is  asked  to  follow.  We  are  not  bound  by  it,  and,  while 
we  regret  it  in  this  case,  we  cannot  follow  it.  Says  Justice  Harlan, 
in  Wilkes  Co.  t.  Coler  (page  519,  x8o  U.  S.,  and  page  463,  21  Sup. 
Ct.,  and  45  L.  £d.  642) : 

**ObMrTe  that  the  Issue  Is  not  as  to  tiie  construction,  meaning,  or  scope 
of  a  atatnte,  but  whether  that  which  purports  to  be  a  legislative  enactment 
erer  became  a  law  for  any  purpose." 

This  paragraph  from  the  opinion  of  Justice  Harlan  draws  the 
distinction  clearly  and  expressly  between  "the  issue  as  to  the  con- 
struction, meaning,  and  scope  of  a  statute,"  and  the  issue  as  to 
"whether  that  w£ch  purports  to  be  a  legislative  enactment  ever 
became  a  law  for  any  purpose."  The  court  holds  that  the  decisions 
of  the  highest  court  of  the  state  upon  the  question  as  to  whether 
"an  enactment  in  the  form  of  a  statute  was  ever  passed,  so  as  to 
become,  under  the  state  constitution,  a  law,"  or  not,  are  not  to  be 
disregarded.  The  question  here  is  not  whether  the  sections  of  the 
Code  relied  on  were  ever  passed  as  required  by  the  constitution, 
so  as  to  become  valid  laws  (statutes  of  the  state),  but  whether  the 
circuit  court  of  the  United  States  is  bound  by  the  "construction, 
-meaning,  and  scope  of  a  statute"  passed  as  required  by  the  con- 
stitution, placed  upon  such  statute  by  the  highest  court  of  a  state 
after  the  issue  of  the  bonds,  which  holds  invalid  and  void  bonds 
(negotiable  instruments,  commercial  securities)  issued  by  Stanly 
coimty  "in  good  faith,  put  upon  the  market  in  due  course  of  trade, 
purchased  in  open  market  for  value" ;  the  purchaser  being  unaware 
of  any  defect  of  authority  or  other  irregularity  on  the  part  of  the 
county,  and  there  being  nothing  to  excite  suspicion  of  any  defect 
or  irregularity.  . 
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In  the  leading  case  of  Louisville,  N.  A.  &  C.  R.  Co.  v.  LouisvtUe 
Trust  Co.,  174  U.  S.  573,  574,  19  Sup.  Ct.  825,  43  L.  Ed.  io8l» 

Justice  Gray  says : 

*'In  Merchants'  Bank  T.  State  Baok.  10  WaU.  604,  18  U  Ed.  1006.  this  court 
stated,  as  an  axiomatic  principle  In  the  law  of  corporations,  this  propoBltlon: 
'Where  a  party  deals  with  a  corporation  In  good  faith,  the  tnmsactlon  Is  not 
ultra  vlreii,  and  he  Is  unaware  of  any  defect  of  authority  or  any  other  Ir- 
regularity on  the  part  of  those  acting  for  the  corporation,  and  there  la  noth- 
ing to  excite  suspicion  of  such  defect  or  Irregularity,  the  corporation  is 
bound  by  the  contract,  although  such  defect  or  irregularity  In  fact  exists. 
If  the  contract  can  be  valid  under  any  circumstances,  an  Innocent  part;  In 
Buch  a  case  has  a  right  to  presume  their  existence,  and  the  corporation  Is 
estopped  to  deny  them.'  10  Wall.  644,  Board  t.  Sutllff.  38  C.  C.  A.  167. 
97  Fed.  270.  The  proposition  was  supported  by  citations  of  many  Bngll^ 
and  American  cases,  and  among  them  Bank  t.  Turquand  (186^  0  El.  &  BL 
827;  and  the  Justices  of  this  court,  while  differing  among  tbemaelres  In  tba 
application  of  the  principle  to  municipal  bonds,  hare  always  treated  Bank 
T,  Turquand  as  well  decided,  upon  Its  facts.  Knox  Co.  t.  Aspinwall.  21  How. 
539,  545,  16  L.  Ed.  208;  Morau  r.  Miami  Co.,  2  Black,  722,  124,  17  L.  Ed. 
342;  Gelpcke  t.  City  of  Dubuque,  1  Wall.  175,  203,  17  L.  Ed.  520;  St  Josepb 
Tp.  T.  Rogers,  10  Wall.  014,  GOO,  21  U  Ed.  328;  Humboldt  Tp.  t.  Long,  92 
U.  S.  642,  650,  23  L.  Ed.  762.  And  see  Zabrlskie  t.  RaUroad  Co..  28  How. 
881, 16  h.  Ed.  48S,  above  cited." 

The  cases  cited  by  Justice  Gray  in  the  above  p£^a^aph  are  de- 
cided upon  municipal  bonds,  and  show  that  the  principle  he  states 

applies  to  contracts  municipal  as  well  as  to  other  corporations ;  and 
the  late  Justice  Miller,  in  his  dissenting  opinion  in  the  case  of  Hum- 
boldt Tp.  V.  Long,  92  U.  S.  650,  651,  23  L.  Ed.  752,  says: 

"The  case  of  Knox  Co.  T.  Aspinwall,  21  How.  630.  16  L.  Ed.  206;  th« 
original  case,  on  which  the  rule  and  principles  are  based.  Is  ItatU  tiued 
upon  Bank  v,  Turquand." 

In  1890,  1891,  etc.,  Stanly  county,  for  the  purpose  already  shown, 
put  the  bonds  in  question  upon  the  market  for  sale.  They  were  in 
due  form,  and  contained  the  usual  recitals.  These  bonds  were  pur- 
chased in  due  course  of  trade  by  the  complainants,  unaware  of  any 
defect  of  authority  or  other  irregularity  in  their  issue.  There  was 
nothing  to  excite  suspicion  of  any  defect  or  irregularity  in  their 
issue.  The  railroad  was  constructed ;  the  county  had  its  stock  in 
the  same,  and  had  for  years  paid  the  interest  on  the  bonds.  The 
county  was,  each  and  every  year,  collecting  from  the  railroad  com- 
pany taxes  levied  upon  the  property  of  the  same.  Under  conditions 
like  these,  I  consider  it  the  duty  of  this  court,  as  said  by  Justice 
Gray  in  the  case  above  cited,  to  uphold  the  bonds, — to  declare  them 
valid, — if,  under  any  circumstances,  the  court  can  do  so. 

I  have  shown  that  this  court  is  not  bound  by  the  construction  put 
upon  these  valid  statutes  by  the  supreme  court  of  North  Carolina  in 
the  Snuggs  Case,  years  after  the  issue  and  sale  of  the  bonds.  It  be- 
comes necessary,  then,  to  inquire  as  to  what  construction  the  court 
will  put  upon  the  statutes.  In  construing  these  sections  of  the  Codct 
we  must  do  it  in  the  light  of  the  rule  laid  down  by  Justice  Gray  ia 
the  Louisville,  N.  A.  &  C.  R.  Co.  Case.  This  is  an  easy  thing  to  do^ 
when  we  consider  the  decision  of  Belo  v.  Commissioners,  76  N.  C. 
^Bg.  Indeed,  it  seems  to  us  that  if  the  principles  laid  down  in  that 
case  had  been  called  to  the  attention  of  the  coiut  in  the  case  of  Com* 
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missionen  v.  Snuggs,  lai  N.  C  394,  28  S.  K.  S39>  39  L.  R*  A.  439^ 
the  decision  would  have  been  different.  As  I  nave  alre»ly  said,  no 
bondholder  was  a  party  to  that  suit.  It  seems  to  have  been  argued, 
however,  but  there  is  no  reference  to  the  Belo  Case  in  the  opinion, 
and,  from  that,  I  take  it,  there  was  none  in  the  argument.  In  addition 
to  the  leading  opinion  of  the  court,  written  by  Justice  Montgomery, 
there  were  two  concurring  opinions,  and  in  none  of  them  is  there  any 
mention  of  the  Belo  Case.  This,  to  us,  is  remarkable,  when  we  con- 
sider the  fact  that  it  is  the  leading  case  in  North  Carolina  upon  the 
subject  of  munici{»l  bonds ;  and  the  more  remarkable  when  we  con- 
sider the  principles  there  laid  down,  decisive  of  the  case  htfe  in  favcr 
of  the  bonds  and  their  validity.  What  are  these  principles  ?  The  su- 
preme court,  in  1877,  in  Belo  v.  Commissioners,  76  N.  C  480, — the 
leading  case  upon  the  subject  of  municipal  bonds,  and  the  effect  of 
recitals  in  the  bonds, — lays  down  the  law  as  follows : 

"While  the  decisions  are  very  uniform  that  the  records  of  the  justice^ 
court,  atUrmlng  the  fact  of  compliance  with  the  conditions  precedent  to  the 
BQbscriptlon  of  stock,  are  coDclnsire  and  estop  the  county  from  denying  the 
validity  of  the  bonds  In  the  hands  of  a  bona  fide  holder  before  maturity- 
they  are  equally  uniform  In  giving  the  same  effect  to  the  recitals  In  the 
bonds  thenuselves  that  they  had  been  Issued  In  pnrsa&nce  of  the  law  wbldi 
antboclsed  tbelr  Isane.  Tbe  recital  Is  a  determinattoa  of  the  aoeatloD,  and 
the  taoldw  has  a  right  to  rely  on  It  Town  of  Goloma  t.  Eaves,  92  U.  8,  481 
23  L.  Ed.  S79:  Knox  Co.  v.  Asplnwall,  21  How.  539,  16  L.  Ed.  206.  Mr. 
Justice  Gray  says:  'In  the  leading  case  of  Knox  Co.  v.  Asplnwall,  the  de- 
cision was  rested  upon  two  grounds.  One  of  them  was  that  the  mere 
Issue  of  bonds,  coDtalnlng  a  recital  that  they  were  Issued  In  pnraoance  of 
the  legislative  act,  was  a  snfflclent  basis  for  the  assnmpUon  by  the  pur- 
chaser that  the  conditions  on  which  the  county  was  authorized  to  Issne 
tiiem  bad  bem  compiled  ^Ith,  and  It  was  said  the  purchaser  was  not  bound 
to  look  further  for  evidence  of  such  compliance,  though  the  reeital  did  not 
affirm  It  The  position  was  supported  referuiee  to  the  Boyal  Brtttsh  Bank 
T.  ToTQuand,  ft  El.  ft  BL  327,  In  a  case  In  the  excbeqner  chamber,  which 
folly  sustains  It' " 

Here  the  court  in  1877  approved  of  the  doctrine  in  the  Royal  Brit- 
ish Bank  Case,  upon  which  Knox  Co.  v.  Aspinwall  was  based, — the 
case  Mr.  Justice  Gray  bases  his  decision  upon  in  the  case  of  Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  573,  574, 
19  Sup.  Ct,  817,  43  L.  Ed.  1081.  The  above  are  the  words  of  Justice 
Gray, — the  same  used  in  the  Bek>  Case  by  Justice  Bynum ;  the  lead- 
ing case  on  municipal  bonds  in  North  Carolina. 

To  apply  these  rules  to  this  case,  what  were  the  conditions  on  which 
the  county  of  Stanly  was  authorized  to  issue  the  bonds?  One  was, 
"when  necessary  to  aid  in  the  completion  of  any  railroad";  and  an- 
other was,  "of  any  railroad  in  which  the  citizens  of  the  county  may 
l»ve  an  interest."  Here  was  a  power,  legislative  in  its  character,  re- 
cited in  the  bond,  to  be  exercised  under  certain  conditions.  By 
whom?  The  act  says,  the  "board  of  commissioners."  In  June,  1889, 
an  order  was  entered  upon  the  record  of  the  board  of  commissionen 
of  Stanly  county,  when  they  came  to  consider  the  proposition  to  sub- 
scribe to  the  capital  stock  of  the  Yadkin  Railroad,  a  part  of  which 
viras  as  follows:  "It  appearing  that  the  citizens  of  said  county  have 
an  interest  in  said  railroad,"  etc.  In  this  same  order,  reference  time 
and  again  was  made  to  the  Yadkin  Railroad  and  its  constnictioov  and 
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to  the  conditions  upon  which  it  was  to  be  constructed.  Among  others, 
it  was  ordered  that  "said  railroad  shall  be  of  stsuidard  gauge."  It 
appeared  then  to  the  board,  and  they  (the  commissioners)  acted  upon 
it,  that  there  was  a  railroad  to  be  completed, — constructed, — and  that 
the  citizens  of  the  county  had  an  interest  in  it.  These  were  the  con- 
ditions to  be  complied  with,  and  some  authority  had  to  pass  upon  the 
same.  It  was  not  for  the  innocent  purchaser  of  the  bond  to  inquire 
as  to  whether  the  conditions  were  complied  with,  but  for  the  municipal 
authorities  who  put  it  upon  the  market,  and  the  recital  in  the  bond 
that  it  was  issued  in  pursuance  of  the  power  conferred  by  the  sections 
of  the  Code  "was  a  sufficient  basis  for  the  assumption  by  the  pur- 
chaser that  the  conditions  on  which  the  county  was  authorized  to  issue 
it  had  been  complied  with."  Belo's  Case,  supra.  The  proceedings 
had  before  the  board  of  commissioners  of  Stanly  county,  printed  in  the 
record,  show  that  the  corporate  authorities  acted  with  the  sections  of 
the  Code  recited  in  the  face  of  the  bond  before  them,  and  that  they 
passed  upon  all  questions  left  for  their  determination,  as  said  by  Jus- 
tice Brewer  in  his  opinion  in  the  Mercer  Co.  Case,  170  U.  S.  601,  18 
Sup.  Ct.  791.  42  L.  Ed.  X156.  It  shows  these  corporate  authorities 
were  acting  in  good  faith,  and  wanted  to  perform  then*  duty,  according 
to  law.  On  page  660,  30  C.  C.  A.,  and  page  307,  87  Fed.,  in  the  case 
of  Township  Ninety-Six  v.  Folsom,  the  circuit  court  of  appeals,  speak- 
ing through  Judge  Jackson,  says : 

"It  will  be  observed  from  tbe  inspection  of  these  bonds  tbat  their  recitals 
show  upon  the  face  of  the  bond  a  compliance  with  the  law  under  which  they 
were  issued.  Tbe  purchaser  had  a  right  to  assnme  that  all  the  conditions 
of  the  law  wm  compiled  with,  authorizing  the  issue  of  the  bond&  Ttae 
qneBUon  whether  they  were  issued  in  compliance  with  tiie  law  was  a  ques- 
tion that  property  bdonged  to  the  anthorltiea  who  were  authorised  by  tbe 
acts  d  the  l^slatnre  to  Issue  the  NmdB." 

Purchasing  these  bonds  with  the  recitals  they  contained,  was  it  re- 
quired of  the  purchasers  to  find  out  whether  the  citizens  of  the  county 
of  Stanly  had  an  interest  in  the  railroad  ?  Was  it  required  of  them  to 
find  out  whether  the  railroad  was  completed  or  uncompleted*?  These 
are  matters  for  the  corporate  authorities,  and  for  them  alone.  Says 
Justice  Brewer  in  Provident  Life  &  Trust  Co.  v.  Mercer  Co.,  170  U. 
S.  601,  18  Sup.  Ct.  791,  42  L.  Ed.  1156: 

"By  a  long  series  of  decisions,  such  recitals  are  held  concluslTe,  Id  feror 
of  a  bona  fide  holder  of  bonds,  that  precedent  condltlonB  iwescribed  by  stat- 
ute, and  subject  to  tbe  determination  of  those  coun^  officers,  bare  been  fully 
complied  with." 

In  the  case  of  Provident  Life  &  Trust  Co.  v.  Mercer  Co.,  170  U 
S.  601,  18  Sup.  Ct.  788,  42  L.  Ed.  1 156,  it  will  be  seen  that  the  re- 
citals in  the  bond,  which  are  printed  in  the  volume,  are  similar  to 
those  in  the  Stanly  bonds.  See,  also,  the  recent  case  of  Gunnison 
Co.  V.  E.  H.  Rollins  &  Sons,  173  U.  S.  255,  19  Sup.  Ct.  390,  43  L. 
Ed.  689,  as  to  recitals  in  bonds ;  also  School  I^t  v.  Rew  (C  C.  A.) 
Ill  Fed.  I. 

We  understand  the  rule  to  be  that  the  purchaser  has  to  look  no 
further  than  to  ascertain  if  a  power  has  been  granted  to  issue  the 
bonds.  If  there  is  a  power,  then  he  can  depend  upon  the  redUb  in 
the  bonds  for  the  proper  exercise  of  that  power. 
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The  above  are  the  rules  which  have  obttuned  in  North  Carolina 
since  1877, — the  first  time  they  were  considered.  They  are  to  be 
found  in  the  case  of  Belo  v.  Commissioners,  76  N.  C.  489;  and  in  the 
light  of  the  same,  so  clearly  and  forcibly  stated  by  Justice  Bynum, 
we  must  assume,  if  that  case  had  been  called  to  the  attention  of  the 
court  when  the  Snuggs  Case  was  argued,  as  suggested  by  Judge 
MORRIS,  the  decision  might  have  been  diflerent.  In  Union  Bank 
V.  Commissioners  of  Town  of  Oxford,  116  N.  C  368,  21  S.  £.  41^  the 
court  says: 

"The  purchaser  of  sncb  coupons  as  'tiiose  sued  upon  must  so  far  act  upon 
the  notice  contained  In  the  recitals,  aa  a  general  rule^  as  to  examine  flie 
itatntea  referred  to,  and  ascertain  at  his  peril  whether  the  essential  prereq- 
nlsltes  to  the  validity  of  the  bonds  have  been  met  both  by  l^islatlve  and 
popnlar  action.  We  hold  that  upon  a  fair  conBtnictlon  of  the  organic  law 
and  pertinent  gtatntea,  and  their  application  to  the  facts  of  this  case,  there 
has  been  a  sufficient  compliance  with  the  essential  requirements  of  the  law 
to  render  the  election  valid.  We  think,  therefore,  that  the  court  erred  In 
Aolding  that  the  plalntlCT  was  not  entitled  to  recover,  and  the  Judgment  of 
nonsuit  must  be  set  aside  and  a  new  trial  granted." 

The  recitals  in  the  bonds  in  question^  as  they  appear  in  the  record, 
are: 

"This  bond  Is  one  of  a  series  of  eAghtj  of  the  denomlnatloD  ct  one 
thousand  dollars  eadi.  and  forty  of  the  denomination  of  five  hundred,  Isstied 
by  anthority  of  an  act  of  the  general  assembly  of  North  Carolina  ratified  the 
third  day  of  March,  1887,  entitled  'An  act  to  amend  the  charter  of  the  Tad- 
kin  Railroad  Oompany,*  and  of  sections  1996,  1907,  1908,  and  1009  of  the  Code 
of  North  Carolina,  and  authorized  by  a  majority  of  the  qnallQed  voters  of 
Stanly  county  at  an  election  held  for  that  purpose  on  the  15th  day  itC  Aucust, 
1880;  duly  ordered  1^  the  board  of  ccnnmlsslonm  of  Stanly  county.** 

Under  the  decision  in  the  Belo  Case,  and  the  rule  to  which  the 
court  calls  attention  in  Union  Bank  v.  Commissioners  of  Town  of 
Oxford,  both  referred  to  above,  the  purchaser  of  the  bonds  "had 
only  to  examine  the  statutes  referred  to,  and  ascertain,  at  his  peril, 
whether  the  essential  prerequisites  to  the  validity  of  the  bonds 
have  been  met  both  by  legislative  and  popular  action."  These  sec- 
tions of  the  Code  recited  in  the  bond  as  authority  for  their  issue 
were  passed  by  the  legislature  according  to  the  constitution,  and 
there  is  no  doubt  but  that  there  was  a  large  majority  of  the  voters 
of  the  county  of  Stanly  in  favor  of  the  issue  of  the  bonds.  These 
things  are  admitted.  So  that  the  bondholder  had  to  look  no  further 
than  to  see  if  there  was  a  power  conferred  to  issue  the  bonds.  The 
performance  of  the  conditions  was  a  matter  to  be  determined  by  the 
corporate  authorities.  The  bondholders  had  the  right  to  rely  on 
the  recitals  for  that.  They  did  rely  on  them.  They  did  all  that 
was  required  of  them. 

It  was  contended  by  the  appellants  in  the  argument  that  the  prcH 
visions  of  section  1996  of  the  Code  refer  only  to  those  roads  that 
were  unfinished  in  April,  1868,  the  time  of  the  adoption  of  the  con- 
stitution ;  and  in  support  of  this  the  attention  of  the  court  is  call«l 
to  the  following: 

TThis  reasoning  leads  na  to  the  still  further  coneluslon  that  at  the  time 
vhui  the  act  of  186S-G9  was  brought  forward,  in  the  Code  (section  1006 
and  the  fonr  mecesdlng  MCtloos),  It  could  hare  bad  refereooe  to  no  cana 
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except  tbose  where  the  counties  bad  a  pecuniary  Intwest  In  onflnMigfl  rail- 
roads at  tbe  adoption  of  the  constitution  of  18a&"   ConuDlnlonas  t.  Snoggi 

(1SU7)  121  K.  C.  403.  2S  S.  B.  542.  39  U  B.  A.  439. 

This  case  was  decided  in  1897.  The  statute  oi  April  10,  1869  (sec- 
tion 1996  of  Code),  made  no  reference  to  the  constitution  of  18^,  nor 
to  any  other  point  of  time  in  the  past.  Every  word  in  section  1996 
denoting^  tense  is  in  the  future  tense,  and  the  Code  went  into  effect - 
November  i,  1883.  It  is  a  universal  rule  of  construction  that  all 
statutes  are  prospective  in  their  operation,  unless  the  statute  itself 
says  to  the  contrary.  "No  statute  should  be  given  a  retrospective 
operation  unless  its  words  expressly  require  such  construction.'' 
State  V.  Littlefield»  93  N.  C.  614.  What  words  in  section  1996  re^ 
quire  that  its  operation  be  referred  to  April,  1868,-15  yea"  before 
it  was  re-enacted  in  the  Code,  and  one  year  before  it  was  ever  put 
in  any  shape  on  the  statute  books  of  North  Carolina?  "Upon  the 
same  principle  of  construction,  if  section  1996  should  be  re-enacted 
in  the  Code  of  1900,  it  would  have  no  application  to  any  road  that 
might  be  built  during  the  next  century,  but  would  apply  to  roads 
incomplete  in  the  year  1868, — thirty-two  years  before  its  enactment." 
This  principle  has  been  passed  on  by  the  supreme  court  of  the  United 
States  in  James  v.  City  of  Milwaukee.  16  Wall.  159,  21  L.  Ed.  2^. 
In  that  case  a  statute  authorized  a  city  to  lend  its  credit  to  any  rail- 
road company  incorporated  and  organized,  and  the  court  held  that 
companies  thereafter  organized  were  intended  to  be  included,  and 
the  statute  was  applicable  to  them  as  well  as  those  in  existence. 
The  court  said  (16  Wall.  160,  i6i,  and  21  L.  Ed.  267): 

•The  defendant  In  error  InRlsta  that  the  power  conferred  was  confined  to 
companies  already  In  existence  at  the  date  of  the  act,  and  snob  was  tlw 
3plnlon  of  the  court  below.  We  mtertain  a  different  opinion." 

In  that  case  there  was  no  word  denoting  the  future  tense, — no 
"shall,"  as  in  section  1996, — ^but  the  only  words  used  were  "incor- 
porated" and  "organized." 

In  this  connection  we  observe  that  the  supreme  court  of  North 
Carolina,  in  the  Snuggs  Case,  has  construed  the  words  of  section 
1996  of  the  Code,  "the  citizens  of  the  county  may  have  an  interest/' 
not  to  mean  what  the  language  imports.  The  court  holds  that 
these  words  require  the  county,  as  a  county,  to  have  a  pecuniary 
interest  in  the  railroad,  in  order  that  the  section  may  apply.  In 
answer  to  this,  it  is  only  necessary  to  say  no  such  words  are  to  be 
found  in  section  1996  of  the  Code.  This  construction  takes  out  the 
words  "the  citizens,"  and  inserts  the  word  "pecuniary,"  and  thus  it 
holds  that  the  words  "4ny  railroad  in  which  the  citizens  of  the 
county  may  have  an  interest"  are  to  be  construed  as  follows,  to 
wit:  "any  railroad  in  which  the  county  has  a  pectmiary  interest.'* 
A  mere  statement  of  such  a  construction  is  enough  to  refute  it. 
Here  we  may  call  attention  to  the  language  of  article  5,  g  6,  of  the 
constitution  of  the  state,  when  it  was  dealing  with  the  question  of 
the  right  of  the  state  to  issue  railroad  aid  bonds.  There  it  refers 
to  a  railroad  "in  which  the  state  has  a  direct  pecuniary  interest." 
This  section  1996  of  the  Code  was  adopted  about  one  year  after 
article  5,  §  6;  of  the  constitution.    Doubtless  the  legislator  had  be- 
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fore  them  this  provision  of  the  constitution,  or  at  least  were  familiar 
with  it.  The  difference  in  the  language  was  obviously  intentional 
ind  significant. 

The  history  of  the  adoption  of  this  provision  of  the  state  con- 
stitution as  to  state  railroad  aid  bonds  shows  that  it  had  a  different 
purpose  from  that  of  the  Code  (sections  19^2000).  The  report 
of  the  treasurer  shows  that  prior  to  the  meeting  of  the  convention 
the  state  had  undertaken  to  issue  its  bonds  in  aid  of  certain  rail- 
roads, and  that  under  the  statutes  then  existing  jthe  state  was  liable 
to  be  called  upon  for  the  issue  of  additional  bonds,  or  for  the  guar- 
anty and  payment  of  additional  bonds ;  and  the  state  owned  stocks 
in  certain  railroads,  thus  having  a  direct  pecuniary  interest  in  them. 
The  amendment  made  to  section  5,  article  5,  of  the  constitution, 
above  quoted,  was  designed  to  enable  the  state,  without  a  vote  of 
the  people,  to  carry  out  its  contracts  already  entered  into  on  rail- 
roads, etc.,  already  begun,  and  to  protect  its  interest  in  the  rail- 
roads, etc.,  already  begun.  With  a  vote  of  the  people,  the  state 
was  allowed  to  aid  railroads,  without  restriction.  As  the  consti- 
tution (article  7,  §  7)  did  not  allow  counties  to  incur  anv  debt  in 
any  case,  except  for  necessary  expenses,  without  a  vote  of  the  peo- 
ple, the  reason  for  the  provision  as  to  unfinished  railroads  in  case 
of  state  aid  did  not  apply  to  counties,  and  was  purposely  omitted 
in  the  act  of  April  10,  1869  (now  sections  1996-2000  of  the  Code). 
This  view  is  supported  by  the  following  decision  rendered  by  the 
North  Carolina  supreme  court  in  1869, — the  year  following  the  con- 
stitutional convention.  In  Galloway  v.  Jenkins,  63  N.  C,  147,  the 
suit  was  to  enjoin  an  issue  of  state  bonds  in  aid  of  the  railroad 
company.  The  court  held  that  the  bonds  were  unauthorized,  under 
the  provisions  of  the  constitution.  In  the  course  of  the  opinion 
(Pearson,  C.  J.,  writing  the  same)  the  court  says  with  respect  to 
the  restriction  of  the  power  of  the  state  to  incur  debt, — speaking 
of  the  debt  existing  at  the  time  of  the  adoption  of  the  constitution 
of  1868  (page  153): 

"It  will  be  found  that  most  of  tbe  public  debt  was  iDcnrred  In  three  modes: 
ll)  By  subscribing  for  stock  In  railroad  and  navigation  companies,  and  Is- 
lintug  twnds  to  pay  for  the  stock;  tbe  state  becoming  a  member  of  the  cor- 
poration. Tbls  la  the  heaviest  item,  and  amounts  to,  say.  eight  million  dol- 
lart.  (2)  By  issuing  bonds  of  the  state,  and  exchanging  sucli  bonds  for  a 
lll:e  amount  of  the  bonds  of  the  corporation;  the  state  not  becoming  a  stock- 
holder, and  taking  the  collateral  security,  of  more  or  less  value.  This  Is 
the  next  heaviest  Item,  and  amounts  to  about  three  mflUoDa  of  dollais. 
<3)  By  IndontlDg  the  bonds  of  corporations,  and  taking  a  mortgage  or  some 
other  collateral  security.  This  Item  amounts  to  two  millions.  These  are 
the  three  modes  by  which,  judging  from  the  pnRt.  It  waa  apprehended  the 
pnbllc  debt  might  be  so  run  up  as  to  ruin  the  credit  of  the  state,  and  tarnish 
liiT  honor  and  her  reputation  for  good  faith.  [Page  156.]  The  suggestion 
tliat  the  credit  of  the  state  was  given  by  this  statute  to  aid  In  the  comple- 
tion of  an  nnflnlshed  railroad  was  not  strongly  nrged  on  the  argnment  and. 
Indeed.  It  could  not  bfr  An  unfinished  road  la  one  that  bas  been  begun  and 
partly  worked  on,  and  such  a  road  Is  made  an  exception  on  the  ground  that 
it  m^fat  be  proper  to  finish  It,  In  order  to  prevent  a  sacrifice  of  tlie  work 
that  had  been  done.  There  Is  no  evidence  that  anch  was  the  fact  In  regard 
to  this  road.  The  other  suggestion,  that  the  state  has  a  direct  pecuniary 
interest  In  this  road,  was  properly  abandoned.  The  word  'has*  la  In  the 
present  tense:  The  aceptlon  ts  ohrlouslr  confined  to  roads  In  wtddi  flw 
113  P.— 46 


Digitized  by 


722 


118  FHDSRAL  RKFORTBR, 


state  had  ft  direct  pecunlai?  Interest  at  tbe  time  of  the  adoption  of  tb« 
constltutton;  otlierwlse  tbe  state  mlgbt,  by  a  subscription  for  atodk,  becrane 
dlrectlT  tntoasted  In  every  raUroad  or  navigation  acbeme  fliat  ahonld  ttMre- 
after  be  i^ndected,  and  tbui  tbt  raatriettona  o<  the  eourtltattai  wmU  b*  9t 
no  effect  wbaterer;'* 

Note  the  difference  of  the  language  of  the  constitution  as  to 
state  aid  bonds  and  the  language  of  the  Code  as  to  county  aid  bonds. 
The  constitution  says  "has,"  and  note  the  comments  of  the  court 
on  the  present  tense.  The  Code  says  "may  have,"  etc  The  words 
used  are  different,  and  the  purposes  are  different. 

Such  of  these  decisions  of  the  supreme  court  of  North  Carolina 
as  were  rendered  after  the  bonds  in  question  were  issued  are  not 
binding  upon  this  court,  and  it  is  both  -the  right  and  duty  of  this 
court  to  construe  this  language  of  sections  1996-2000  according^  to 
the  natural  and  proper  meaning.  Within  the  meaning  of  section 
1996  of  the  Code,  the  citizens  of  a  county  have  an  interest  in  any 
railroad  running  into  or  through  the  county. 

It  is  insisted  by  appellants  that  there  was  a  policy  of  the  state  of 
North  Carolina,  as  evidenced  in  the  constitution  of  the  state  adopted 
in  1868,  against  issuing  railroad  aid  bonds,  by  either  the  state  or 
counties,  except  in  aid  of  roads  which  were  unfinished  at  the  time 
of  the  adoption  of  the  constitution.   There  was  no  such  policy.  The 
only  policy  was  this:  that  no  state  bonds  should  be  issued  to  aid 
any  new  railroads  unless  there  should  be  a  vote  of  the  people,  but 
with  such  a  vote  the  state  could  aid  any  railroad,  whether  it  had 
been  begun  or  not  at  the  time  of  the  adoption  of  the  constitution. 
If  the  railroad  had  been  begun  and  was  unfinished  at  the  time  of 
the  adoption  of  the  constitution,  state  bonds  might  be  issued  in  aid 
thereof  without  any  vote  of  the  people.   As  to  counties,  there  was 
no  distinction  made  as  to  whether  the  road  was  finished  or  un- 
finished at  the  time  of  the  adoption  of  the  constitution.   A  vote  of 
the  people  of  the  county  was  required  for  the  issuance  of  railroad 
aid  bonds  of  a  county  in  either  case,  whether  a  road  had  been  be- 
gun or  was  a  new  railroad ;  and  there  was  absolutely  no  distinction 
whatever  made  in  the  constitution  between  new  roads  and  unfinished 
roads,  so  far  as  respects  county  aid,  and  no  such  distinction  existed 
in  the  Code  or  in  any  other  provisions  of  the  statute.    The  definition 
given  the  word  "completion,"  as  it  appears  in  section  1996  of  the 
Code  of  North  Carolina,  by  the  supreme  court  in  Commissioners 
V.  Snuggs,  131  N.  C.  394,  28  S.  E.  539*  39  L.  R.  A.  439,  we  think, 
with  great  respect,  is  too  narrow,  too  refined.  The  court  says  it  is 
not  used  in  the  sections  of  the  Code  suggested  as  synonymous  with 
"construction,"  but  the  language  here  requires  that  there  must  have 
been  an  unfinished  road.   The  court  went  further,  and,  as  I  say, 
held  that  there  must  have  been  a  road  tmfinished  at  the  time  of 
the  adoption  of  the  constitution  of  April  24,  1868,  in  order  that  these 
sections  of  the  Code  might  have  application.   This  interpretation 
of  the  word  "completion"  is  not  the  correct  one»  as  it  seems  to  me. 
It  is  used  as  synonymous  with  "construction."   This  view  we 
think,  supported  by  the  obvious  difference  between  this  langnaee 
and  Uie  language  used  in.  the  state  constitutioiiy  as  respects  the  u- 
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sue  of  state  railroad  aid  bonds.  Article  5,  §  4,  of  the  constitution, 
prohibits  the  issue  of  state  railroad  bonds,  "except  to  aid  in  the 
completion  of  such  railroads  as  may  be  tinfixiished  at  the  time  of  the 
adoption  of  this  constitution."  Section  1996  of  the  Code,  adopted 
April  10,  1869,  about  one  year  after  the  framing  of  this  provision 
of  the  state  constitution,  omits  the  significant  words,  namely,  "un- 
finished at  the  time  of  the  adoption  of  this  constitution/'  "On  no 
possible  theory  can  these  words  be  read  into  the  statute.  The  leg- 
islature did  not  put  them  there,  and  the  courts  cannot  put  them 
there."  The  legislature,  as  before  said,  with  the  constitution  be- 
fore it,  wrote  the  act  of  April  10,  1869,  in  the  light  of  the  words 
of  the  constitution ;  and,  if  it  was  its  purpose  in  that  enactment  to 
make  both  the  same,  the  same  words  would  have  been  used.  Differ- 
ent words  were  used,  as  the  purposes  were  diflferent.  In  this  inter- 
pretation of  the  word  "completion,"  it  is  well  to  observe  the  rule 
as  laid  down  by  Justice  Brewer,  in  Provident  Life  &  Trust  Co.  t. 
Mercer  Co.,  170  U.  S.  603,  18  Sup.  Ct.  788,  43  I*.  Ed.  1156,  In 
th^  case  the  justice  says  the  meaning  of  a  word  "is  often  qualified 
by  the  context."  He  illustrates  this  by  a  reference  to  what  is  said 
in  Bunyan's  Pilgrim's  Progress :  "As  I  walked  through  the  wilder- 
ncM  of  this  world,  I  lighted  on  a  certain  place,  where  there  was  a 
den,  and  laid  me  down  in  that  place,  to  sleep."  The  writer  does 
not  mean  that  he  passed  from  one  end  of  the  wilderness  to  the  other, 
bat  "simply,  that  as  he  traveled  in  the  wilderness  he  lighted  on  the 
deo."  So  we  must  look  at  the  context  in  this  interpretation.  In 
the  foregoing  I  have  kept  in  mind  the  rule  laid  down  by  Mr.  Jus- 
tice Gray  inXouisville,  N.  A.  &  C.  R.  Co.  v.  Louisville  Trust  Co., 
174  U.  S.  552,  19  Sup.  Ct.  817,  43  L.  Ed.  1081,  already  quoted  in 
this  opinion,  that  if,  under  any  circumstances,  the  court  can  uphold 
bonds  issued  as  the  bonds  in  question  were,  it  will  do  it. 

To  proceed  further  in  the  argument,  already  longer  than  intended^ 
it  is  admitted  that  the  board  of  commissioners  of  Stanly  county  was 
proceeding  under  the  provisions  of  sections  1996,  1997,  et  seq.,  of  the 
Code,  as  well  as  under  the  act  of  March,  1887.  If  this  be  true,  then 
the  bonds  are  valid,  notwith$tandin|r  the  recitals,  provided  the  Code 
provisions  conferred  the  power  to  issue  them  on  the  board.  Knox 
Co.  v.  Ninth  Nat.  Bank,  147  U.  S.  91,  13  Sup.  Ct.  267,  37  L.  Ed.  93; 
City  of  Cairo  v.  Zane,  149  U.  S.  122,  13  Sup.  Ct.  803,  37  L»  Ed.  673 ; 
Anderson  Co.  v.  Bea!,  113  U.  S.  227,  5  Sup.  Ct.  433,  28  L.  Ed.  966. 
The  defendants  contend  that  these  sections  did  not  authorize  the  issue 
of  the  bonds,  for  the  following  reasons,  also :  Because  said  statutes 
are  not  local  and  special,  as  required  by  sections  i,  6,  and  7  of  article 
5  of  the  constitution  of  North  Carolina.  In  this  connection  there  il 
no  evidence  in  the  record  that  the  payment  of  the  interest  or  prin- 
cipal of  these  bonds  will  require  a  county  tax  to  exceed  the  double 
of  the  state  tax.  And  further,  under  the  decisions  of  the  supreme 
court  of  North  Carolina,  this  constitutional  provision  does  not  affect 
the  validity  of  the  bonds,  and  in  no  view  of  the  case  cotild  affect  more 
than  the  method  of  having  a  valid,  existing,  and  binding  obligation 
paid.  **The  legislative  practice  has  uniformly  been,  as  far  as  we  know, 
to  give  approved  in  advance,  and  thus  confer  the  requisite  l^;al  author- 
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ity  to  levy  special  taxes  beyond  the  assigned  limits,  thourfi,  if  g^ven 
after  the  levy>  it  would  doubtless  be  equ^y  effectuaL"  (jomartie  T. 
Commissioners,  87  N.  C  14a  In  Herring  v.  Dbcon,  132  N.  C  423, 
29  S.  E.  369,  the  supreme  court  again  distinguisheB  between  die  power 
to  confer  a  valid  indebtedness  without  special  legislative  sanctioi^  and 
the  power  to  levy  a  tax  to  pay  said  indebtedness,  when  it  says: 

"Id  Vanghn  v.  Commissioners,  117  N.  C.  420,  23  8.  E.  354,  while  It  was 
held  that  the  commtSBlonera  could  Incur  a  debt  for  necessary  expenses  with- 
out a  vote  of  the  people,  It  was  not  held  that  they  could  levy  a  tax  Id  ex- 
cess of  the  constltatlonal  limit  to  pay  It,  without  spedal  ax^troval  of  the 
legislature.** 

So,  under  the  rulings  of  Cromartie  v.  Commissioners  and  of  Her- 
ring v.  Dixon,  the  commissioners  have  the  right  to  contract  a  valid 
debt  without  a  special  act.  Here  the  money  is  in  the  hands  of  the 
trustee  of  the  complainants,  and  no  levy  of  any  tax  is  necessary  or 
asked.  When  a  state  law  confers  a  general  power  on  a  county  to 
subscribe  to  the  stock  of  any  railroad  in  the  state  for  any  amount, 
not  exceeding  $100,000,  the  county  may  subscribe  to  the  stock  of 
two  railroads,  $100,000  each.  Chicot  Co.  v.  Lewis,  103  U.  S-  164, 
26  L.  Ed.  495.  In  Daviess  Co.  v.  Huidekoper,  98  U.  S.  104,  25  L. 
Ed.  112,  the  court  upholds  a  subscription  under  a  general  statute  of 
Missouri,  almost  identical  in  language  with  section  1996 : 

"Where  an  Innocent  purchaser  bays  bonds  (negotiable  aecurltlefl)  which 
recite  that  they  were  Issued  to  fund  a  debt  of  the  municipal  corporation,  the 
question  of  excessive  indebtedness  does  not  arise,  and  the  purchaser  Is  not 
required  to  consider  or  Inqnlre  concerning  it"  Schotrt  Dtat  t.  Bew  (CL  O. 
A.)  Ill  Fed.  1. 

The  supreme  court  of  North  Carolina,  in  a  late  case  (City  of  Char- 
lotte V.  Shephard,  122  N.  C.  603,  29  S.  E.  842),  says  that: 

"Where  such  a  corporation  [speaking  of  a  mnnlclpal  corporation]  has 
thus  acquired  the  right  to  create  a  debt  and  Issue  the  bonds,  this  power 
carries  with  It  the  power  to  levy  the  taxes  necessary  to  pay  eald  bonds  and 
the  accruing  Interest  thereon.** 

Ralls  Co.  Ct.  V.  U.  S.,  105  U.  S.  733,  26  L.  Ed,  1220;  U.  S. 
City  of  New  Orleans,  98  U.  S.  381,  25  L.  Ed.  225. 

This  doctrine  of  the  North  Carolina  court  is  supported  fully  by  the 
two  decisions  cited  above. 

The  importance  to  all  parties  in  interest,  the  amount  involved,  and 
the  care  with  which  the  case  has  been  presented  to  the  court  by  coun- 
sel, seemed  to  demand  a  full  discussion  of  its  principles ;  and  on  that 
account  I  have  gone  over  the  entire  record  and  the  briefs  61ed,  giving 
to  them  the  best  consideration  in  my  power.  The  conclusion  reached 
is  that  these  bonds  are  valid  bonds. 

It  follows  that  the  decree  entered  in  the  circuit  court  in  the  Stanly 
Case,  89  Fed.  257,  should  be  affirmed, 

GOFF,  Circuit  Judge.  I  dissent  from  the  opinion  of  the  court,  as 
well  as  from  the  judgment  entered  in  this  case. 
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1.  MciriaPAL  Boxiw— AuTffOBiTT  to  lasDB— EmoT  or  Rbcitau. 

The  recital  in  mantclpal  bonds  that  they  were  Issued  under  an  act 
which  Is  Invalid  does  not  preclude  Inquiry  as  to  whettier  there  was 
other  valid  legislative  authority  under  whldi  the  power  to  bMue  than 
can  be  upheld. 

&  SahR— ESTOFFKL  BT  RbCTTAI^. 

A  recital  In  county  bonds  of  facts  precedent  to  their  Issuance,  which 
It  was  the  province  of  the  county  officers  to  determine.  Is  condnalrs 
upon  the  county  In  favor  of  a  bona  flde  holder.^ 

&  StaTL'TB — COJiSTiTUTIOSALITT  OF  ENACTMENT— PARTIAL  IKTAZ.IDITT. 

The  fact  that  a  statute,  among  other  things  authorising  a  county  to 
Issue  bonds,  was  not  enacted  in  conformity  to  the  mandatory  reqoltfr 
nmts  of  the  state  constitution  relating  to  that  class  of  legislation,  does 
not  render  It  Invalid  as  to  Its  other  provisions,  to  which  such  constitu- 
tional requirement  does  not  apply. 
4  MubicifaIj  Bonds— Authok ITT  to  Issdb — Constructiok  or  Statutk. 

The  constitutional  convention  of  North  OaroUna  on  March  9,  1868, 
passed  an  ordinance  chartering  a  railroad  company  to  construct  a  rail- 
road from  a  point  on  another  road  "to  some  point  In  the  northwratom. 
boundary  line  of  the  state  to  be  hereaftw  determined."  It  located  the 
western  terminus  of  the  eastern  portion  of  the  line,  which,  when  com- 
pleted, should  constitute  "Its  first  division."  It  further  provided  that  all 
conotiea  or  towns  subscribing  to  the  stock  of  the  company  should  do  so 
"In  the  same  manner  and  under  the  same  rules,  regulations  and  re- 
strictions" as  prescribed  In  the  charter  of  another  company  previously 
incorporated,  and  such  charter  authorized  "any  town  or  county  near  or 
through  which"  the  road  might  pass  to  subscribe  for  stock  on  a  voto  of 
the  inhabitants,  and  to  Issue  bonds  in  payment  therefor.  Such  ordi- 
nance was  h^  by  the  supreme  court  of  the  state  to  be  valid,  to  e<Hk- 
tlnue  In  force  after  the  adoption  of  the  constitution,  and  to  authMrlae 
the  issuance  of  bonds  In  payment  for  stock  of  the  company  by  a  county 
into  which  the  first  division  of  the  road  extended  as  located  by  the  ordi- 
nance Eeld,  that  It  conferred  like  power  upon  another  county  into 
which  the  road  was  extended  under  a  subsequent  act  of  the  legislature, 
and  that  bonds  voted  and  Issued  by  such  county  In  conformity  to  Its  re- 
quirements were  valid  obligations,  although  they  purported  to  have  been 
Issued  under  the  subsequent  act,  which,  in  so  far  as  it  attempted  to  an- 
ttiorlse  their  Issuance,  was  void. 

Oott.  Circuit  Judge,  dissenting.  * 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 

-em  District  of  North  Carolina. 

A.  C.  Avery  and  James  E.  Shepherd,  (or  appellants. 
Charles  Price  (John  F.  Dillon,  Harry  Hubbard,  and  John  M.  Dil- 
lon, on  the  brief)^  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  BOYD,  District 
Judges. 

MORRIS,  District  Judge.  This  is  a  suit  to  determine  the  validity 
of  certain  bonds  issued  by  Wilkes  county,  N.  C,  in  aid  of  the  con- 

>  Bona  flde  purchasers  of  municipal  bonds,  see  note  to  Pickens  Tp.  v.  Post 

-41  a  a  A.  <L 
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struction  of  the  second  division  of  the  railroad  constructed  by  the 
Northwestern  Korth  Carolina  Railroad  Company,  incorporated  in 
x868;  the  second  division  being  from  the  towns  of  Wmston  and 
Salem,  up  the  valley  of  the  Yadkin,  by  way  erf  Jonesville  and  Wilkes- 
boro,  in  the  county  of  Wilkes,  to  Patterson's  Factory,  in  the  county 
of  Caldwell  After  hearing  argument  in  this  appeal  at  the  Novem- 
ber term,  1899,  court  certified  to  the  supreme  court  of  the  United 
States  three  questions:  First,  whether  this  court  was  controlled  in 
dealing  with  the  case  by  certain  decisions  of  the  supreme  court  of 
North  Carolina  in  connection  with  article  2,  §§  14,  16,  article  5, 
§§  I,  4,  6,  7,  and  article  7,  §  7,  of  the  constitution  of  Nwth  Car- 
olina, adopted  April  24,  1868;  second,  whether,  if  there  was  no  de- 
cision of  the  supreme  court  of  North  Carolina  adverse  to  the  validity 
of  the  bonds  at  the  time  when  the  appellees  acquired  them  for  a 
valuable  consideration  without  notice,  they  were  valid  in  the  hands 
of  the  appellees;  third,  whether  when  the  appellees  acquired  the 
bonds  any  decision  then  announced  by  the  supreme  court  of  North 
Carolina  was  adverse  to  the  validity  of  the  bonds  which  affected 
them  in  the  hands  of  the  appellees.  The  bonds  were  dated  October 
21, 1889,  and  eadi  one  contained  the  following  recital : 

"Thta  tMiud  Is  one  of  a  series  of  one  hundred  Issued  by  antborltj  of  an  act 
of  the  general  assemUy  of  Nottb  Carolina  ratifled  on  tbe  20th  day  of  Pebro- 
ary,  A.  D.  1879,  entitled  *An  act  to  amend  tbe  charter  of  tbe  Nortiiweston 
North  Carolina  Railroad  for  the  construction  of  a  second  division  from  the 
towns  of  Winston  and  Salem.  In  Forsyth  conDty,  np  the  Yadkin  valler  by 
Wilkesboro  to  Patterson's  Factory,  Caldwell  county,'  and  authorized  by  a 
vote  of  the  majority  of  the  gnallfled  voters  of  Wilkes  county,  by  an  election 
regularly  held  for  that  purpose,  on  the  6th  day  of  November,  D.  188&, 
and  by  an  order  of  tbe  board  of  commissioners  of  Wilkes  connty,  made  on 
the  first  day  of  April,  A.  D.  1888.  This  series  of  bonds  Is  Issued  to  pay  1}ie 
BObscription  of  one  hundred  thousand  dollars,  made  to  the  capital  stock  of 
tbe  Northwestern  North  Carolina  Ballroad  Company  by  aald  coonty  of 
Wilkes.** 

Article  2,  §  16,  of  the  constitution  of  North  Carolina,  adopted  April 
24,  1868,  provided  that  no  law  should  be  passed  authorizing  a  county 
to  raise  money  on  its  credit,  or  impose  a  tax,  unless  the  bill  for  the 
purpose  was  read  three  several  times  in  each  house  of  the  general 
asseml^y,  and  passed  three  several  readings  on  different  days  in  each 
house,  and  unless  the  yeas  and  nays  on  the  second  and  third  readings 
of  the  bill  were  entered  on  the  journals.  The  supreme  court  of  North 
Carolina  in  Commissioners  v.  Call,  123  N.  C.  3C^,  31  S.  E.  481,  44  L. 
R.  A.  252;  Union  Bank  of  Richmond  v.  Commissioners  of  Town  of 
Oxford,  119  N.  C.  214,  25  S.  E.  966,  34  L.  R.  A.  487;  Commissioners 
V.  Snuggs,  121  N.  C.  394,  28  S.  E.  539,  39  h.  R.  A.  439;  Rodman  v. 
Town  of  Washington,  122  N.  C.  39,  30  S.  E.  118;  Commissioner 
V.  Payne,  123  N.  C.  432,  31  S.  E.  711, — all  cases  inyolving  the  vaUditj 
of  county  bonds, — has  held  that  the  provisions  of  the  constitution 
of  North  Carolina  requiring  the  entry  of  the  yeas  and  nays  on  the 
journals  was  imperative,  and  the  feulure  of  such  entry  was  absolut^y 
tatal  to  the  validity  of  the  legislation,  so  far  as  it  undertook  to  au- 
thorize the  county  to  issue  bonds  in  aid  of  a  railroad.  In  Commis- 
sioners v.  Call  (1898)  the  validity  of  the  bonds  of  the  issue  now  in  suit 
was  called  in  question,  and  the  supreme  court  of  North  Cai'olina 
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declared  that  the  act  of  February  20,  1879,  under  which  these  bonds 
are  recited  to  have  been  issued,  was  never  legally  passed  so  as  to 
become  a  law  giving  authority  to  issue  the  bonds,  for  the  reason  that 
the  yeas  and  nays  were  not  entered  upon  the  journals.  To  the  ques- 
tions certified  by  this  court  the  supreme  court  of  the  United  States 
gave  the  most  thorough  consideration,  and  held,  Mr.  Justice  Harlan 
speaking  for  the  court  (Wilkes  County  v.  Coler,  180  U.  S.  506,  21 
Sup.  Ct.  458,  45  L.  Ed.  642),  that  the  circuit  court  was  bound  by:  the 
decisions  of  the  supreme  court  of  North  Carolina  construing  their 
own  state  constitution,  and  holding  that  the  legislative  enactments  of 
18^,  iSyg,  and  x88z  were  not  vaudly  enacted,  so  as  to  give  Wilkes 
county  power  to  issue  these  bonds.  But  the  supreme  court  of  the 
United  States  further  ruled  that  notwithstanding  the  invalidity  of 
the  act  of  February  20,  1879,  the  bona  fide  holders  of  the  bonds 
might  look  to  any  valid  legislation  giving  power  to  issue  them,  and 
that  whether  or  not  there  was  such  power  was  to  be  determined  by 
the  law  of  North  Carolina,  as  declared  by  the  supreme  court  at  the 
time  the  bonds  were  put  upon  the  market.  Mr.  Justice  Harlan, 
speaking  for  the  court,  said : 

"But  tbe  Belo  Case.  76  N.  O.  489,  Uivolved  other  coosideratlons.  Forayth 
county  (whose  liability  on  tbe  bonds  In  salt  Id  tbat  case  was  directly  in- 
Tolved)  made  tbe  point  that  It  bad  no  anthorl^  to  Issue  such  bonds.  The 
coTiil;  however,  held  that  auch  antliorlty  was  conferred  by  the  convention 
ordinance  or  March  9,  1868.  and  the  subscription  and  bonds  made  in  the 
name  of  that  county  to  tbe  Northwestern  North  Carolina  Railroad  Company 
were  upheld  as  valid  under  that  ordinance,  which  was  recognized  as  part  of 
the  law  of  the  state  aqd  as  conferring  authority  on  the  county  of  Forsytii 
to  do  what  It  did.  It  results  that  when  the  bonds  here  In  question  were  Is- 
nied.  In  1888,  It  was  the  law  of  Nortb  Carolina  that  the  ordinance  of  1868, 
constJtntlng  the  charter  of  the  Northwestern  North  Can^a  Bailroad  Oom- 
pany,  was  not  superseded  by  the  constitution  of  1868.  but  was  In  force,  and, 
therefore,  gave  power  to  the  counties  embraced  by  Its  provisions  to  take 
stock  in  that  company  and  pay  for  It  In  county  bonds,  lust  as  Forsylb 
county  had  done." 

Mr.  Justice  Harlan  then  calls  attention  (page  531)  to  the  rule  that  as 
in  1877  in  the  Belo  Case  the  supreme  court  of  North  Carolina  had 
recognized  the  power  of  the  counties  embraced  within  the  provisions 
of  the  convention  ordinance  of  186B  to  issue  bonds  to  pay  for  stock  in 
tUs  same  railroad,  when  the  power  was  exercised  by  a  county  tAider  the  ■ 
restrictions  imposed  by  the  constitution  of  18^,  that  is  to  say,  "not 
unless  by  a  vote  of  a  majority  of  the  qualified  voters  therein,"  that  no 
subsequent  decision  of  the  supreme  court  of  North  Carolina,  made  after 
county  bonds  had  been  put  upon  the  market,  could  alter  vested  rights 
by  holding  that  the  constitution  of  1868  abrogated  the  power  ^ven  by 
the  convention  ordinance,  and  by  holding  that  no  subscription  m  aid  of 
a  railroad  could  be  made  except  by  virtue  of  a  new  statute  passed  in 
conformity  to  the  requirements  of  section  14  of  article  2,  and  thus  in- 
validate bonds  issued  befwe  the  rendering  of  such  a  decision.  The 
supreme  court  of  the  United  States,  while  recognizing  that  the  Belo 
Case  (76  N.  C.  489)  and  the  Hill  Case  (67  N.  C.  367)  had  held  that  the 
convention  ordinance  of  1868  gave  power  to  the  counties  embraced 
within  its  terms  to  issue  bonds  such  as  those  now  in  suit,  declined  to  . 
consider,  tmder  the  questions  certified  by  this  court,  whether  Wilkes 
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county  was  embraced  within  the  general  powen  of  that  ordinance^  and 
suggested  the  following  as  some  of  the  various  questions  which  might 
arise  in  considering  whether  Wilkes  county  had  the  power  under  that 
ordinance,  unassisted  by  any  of  the  subsequent  enactments,  to  issue 
the  bonds  sued  on  in  the  present  case,  viz. : 

"Did  the  general  power  given  by  that  ordinance  to  the  Northwestern 
North  Carolina  Railroad  Company  to  conatmct  a  railroad  from  its  eastern 
terminoa,  'running  by  way  of  Salem  and  Winston,  in  Forsyfb  coanty,  to 
Rome  point  in  the  northwestern  boundary  line  of  the  state  to  be  bu^fter 
determined,*  invest  Wilkes  county  with  authority  to  subscribe  to  the  stock 
of  the  company  and  to  Issue  bonds  lu  payment  of  snch  snbacrlpttonT  Was 
Wilkes  county  )n  the  same  category  with  Forsytii  county?  Was  the  ranti 
of  the  road  northwest  of  Balem  and  Winston  to  some  point  In  the  north- 
westmi  boundary  line  of  the  state  to  be  determined  by  the  I^^slature  or  by 
the  company?  If  by  the  legislature,  was  that  route  ever  determined  other- 
wise than  by  the  act  of  1879,  which  has  t>een  adjudged  never  to  have  be- 
come a  law  of  the  state?  Did  Wilkee  county  have  authority,  under  the  or- 
dinance of  1S68  alone,  to  aid  by  a  subscription  of  stock  and  bonds  the  con- 
struction of  the  second  division  of  the  road  referred  to  In  the  act  of  1879. 
extending  from  the  towns  of  Winston  and  Salem  up  the  vaU^  of  tbe  Tad- 
kin  by  way  of  Jonesvllle  and  Wllkesbqro,  In  the  county  of  Wtlkea.  to  Pattw> 
son's  Factory,  In  the  county  of  CaldwellT** 

The  supreme  court  said : 

"These  are  matters  about  which  we  do  not  feel  disposed  to  express  an 
opinion  under  the  very  general  and  Indetinite  questions  certified  from  the 
circuit  court  of  appeals.  Nor  do  we  deem  It  proper  to  express  any  opinion 
as  to  the  scope  and  the  effect  upon  the  rights  of  the  parties  of  sections  1906- 
1998  of  the  Code  of  North  Carolina." 

The  recitals  of  the  bonds  in  suit  are  as  follows:  (i)  That  the  bond 
is  issued  by  authority  of  an  act  of  the  general  assembly  of  North  Caro- 
lina ratified  the  2oth  day  of  February^  A.  D.  1879.  '^^^  being  an 
invalid  enactment,  and  not  a  law,  so  far  as  it  undertakes  to  give  power 
to  issue  bonds,  this  recital  does  not  preclude  inquiry  as  to  whether  or 
not  there  was  such  a  law,  and  the  existence  of  legislative  authority. 
Northern  Nat.  Bank  v.  Trustees  of  Porter  Tp.,  no  U.  S.  608,  4  Sup. 
Ct.  254,  28  L.  Ed.  258.  But  the  recital  of  an  invalid  act  does  not  pre- 
clude inquii'y  as  to  whether  there  was  in  existence  any  other  valid 
legislative  authority  under  which  power  to  issue  the  bond  could  be 
upheld.  Wilkes  Co.  v.  Coler,  180  U.  S.  506,  524,  21  Sup.  Ct.  458, 
45  h.  Ed.  642;  Board  of  Commissioners  v.  Beal,  113  U.  S.  227,^ 
Sup.  Ct.  433,  28  L.  Ed.  966;  Commissioners  v.  January,  94  U.  & 
202,  24  L.  Ed.  no;  City  of  Evansville  v.  Dennett,  161  U.  S.  434,  443, 
444,  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  13  Sup.  Ct.  267,  37  L.  Ed.  93.  (2)  The  second 
clause  of  the  recital  is  to  the  effect  that  the  bond  is  authorized  by  a 
vote  of  the  majority  of  the  qualified  voters  of  Wilkes  county  by  an 
election  regularly  held  for  that  purpose  on  the  6th  day  of  November, 
A.  D.  1SB9,  and  by  an  order  of  the  board  of  commissioners  of  Wilkes 
county,  made  on  the  xst  day  of  April,  A.  D.  1899.  This  is  a  redtal  of 
facts  which  it  was  for  the  board  of  commissioners  of  Wilkes  coxmty  to 
ascertain  and  decide,  and  which,  therefore,  the  county  is  estopped  from 
denying  as  against  a  bona  fide  holder.  Board  of  Commissioners  v. 
Beal,  113  U.  S.  227,  229,  5  Sup.  Ct.  433,  28  L.  Ed.  966;  Gunnison 
County  v.  E.  H.  Rollins  &  Sons,  173  U.  S.  255,  19  Sup.  Ct  390,  43 
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L.  Ed.  689.  (3)  The  bond  further  recites  that,  "This  series  of  bonds 
is  issued  to  pay  the  subscription  of  $100,000  made  to  the  capital  stock 
of  the  Northwestern  North  Carolina  Railroad  Company  by  said  cotinty 
of  Wilkes."  This  recital  is  in  the  same  way  conclusive  of  the  facts 
therein  stated. 

The  question  now  to  be  passed  upon,  therefore,  is  whether,  inde- 
pendent of  the  invalid  legislative  enactments  attempted  to  be  passed 
subsequent  to  the  convention  ordinance  of  March  9,  x868,  Wilkes 
county  bad  the  power  under  that  ordinance  to  submit  the  stock  sub- 
scription to  the  vote  of  the  qualified  voters,  and  upon  authorization 
by  a  majority  of  the  votes  to  issue  the  bonds  and  levy  taxes  to  pay 
the  interest  and  principal.  If  Wilkes  cotmty  was  in  the  same  categoiy 
with  Forsyth  county,  the  supreme  court  of  North  Carohna  adjudged 
in  the  case  of  Bek>  v.  Commissioners  (1877)  76  N.  C.  489,  that  the 
power  was  conferred  by  the  ordinance  of  the  convention,  and  this  rul- 
ing remained  undisturbed  by  any  subsequent  adjudication  of  the  su- 
preme court  of  North  Carolina,  and  until  after  these  bonds  were  issued. 
The  power  thus  held  to  be  sufficient  to  authorize  Forsyth  county  to 
subscribe  to  the  stock  of  this  railroad  and  issue  bonds  in  payment  is  to 
be  found  in  the  following  sections  of  the  ordinance  to  incorporate  the 
Northwestern  North  Carolina  Railroad  Company,  ratified  March  9. 


"Section  1.  That  for  the  purpose  of  constructing  a  railroad  of  one  or  more 
tiatte  from  some  point  on  the  North  Oarollna  raUroad  bet^'een  the  town  of 
Qreensboro,  In  Guilford  couDty,  and  the  town  of  Lexioffton.  la  Davidson 
eonntr,  running  by  way  of  Salem  and  Winston,  In  Forsyth  county,  to  some 
point  In  the  Dortbwestem  boundary-  line  of  the  state,  to  be  hereafter  deter- 
mloed,  a  company  Is  hereby  Incorporated  under  the  name  and  style  of  the 
Northwestern  North  Carolina  Haflroad  Company,  etc." 

"Sec  2.  Be  it  further  enacted  that  the  capital  stock  of  said  company  may 
be  created  by  subscrlptionB  on  the. part  of  Indlvidaals.  corporations  and 
counties  In  shares  of  one  hundred  dollars." 

Section  5  provides  that  the  president  and  directors  shall  proceed  to 
locate  the  eastern  terminus  of  the  road  and  proceed  at  once  to  con- 
struct said  road  in  five  mile  sections  to  the  towns  of  Winston  and 
Salem,  in  Forsyth  county,  which  portion  of  the  railroad  when  com- 
pleted "shall  constitute  its  first  division." 

Sections  8  and  9  provide  that  the  state  should  loan  its  bonds  to  the 
railroad  company  as  each  five  miles  is  graded  and  ready  for  its  su- 
perstructure to  the  amount  of  $10,000  per  mile  upon  the  security 
of  a  first  mortgage  of  the  entire  road  and  its  property. 

Section  12  is  as  follows : 

"Be  It  further  ordained  that  the  stockholders  of  said  company  may  pay 
ttie  stock  subscribed  by  them  either  In  money,  labor  or  materials  tor  con- 
structing said  road  as  the  board  of  dlroetwa  may  determines  and  tliat  all 
counties  or  towns  Bubscrlbing  stock  to  said  company  shall  do  so  in  the  same 
manner  and  under  the  same  rules,  regulations  and  restrictions  as  are  set 
forth  and  prescribed  In  the  act  incorporating  the  North  Oarollna  and  Atlantic 
SaHroad  company,  for  the  government  of  such  towns  and  conntlea  as  are 
now  allowed  to  subscribe  to  the  capital  stock  of  said  company." 

"Section  13.  Be  It  further  enacted  that  the  company  shall  hare  tbe  power 
to  construct  branches  of  said  road,  one  of  which  shall  ran  from  the  towns 
of  Winston  and  Salem,  by  way  of  Mount  Airy,  In  Surry  county,  to  the  line 
of  tbe  state  of  Virginia." 
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Section  33  of  the  charter  of  the  North  Caroliiui  &  Atlantic  Rail- 
road Company^  passed  in  XS52,  c.  136,  is  as  follows: 

"Sec.  8a.  Be  tt  fnrtber  enacted  It  shall  be  lawful  for  rhj  Incorporated 
town  or  county  near  or  through  which  Bald  railroad  may  pass  to  snbscrltw 
for  anch  an  amount  of  stock  In  said  company  as  they  sbail  be  authorized  to 
do  by  the  Inhabitants  of  said  town  or  tbe  dtlzMia  oi  Mid  county  In  mannflr 
and  form  as  b^«after  provided." 

Sections  34,  35,  36,  and  37  provide  the  manner  in  which  the  vote 
of  the  qualified  voters  of  the  counties  shall  be  taken  and,  if  a  ma- 
jority of  the  qualified  voters  voting  upon  the  question  are  in  favor  of 
the  subscription,  provide  how  the  subscription  shall  be  made,  and 
that  the  county  shall  negotiate  a  loan  or  loans,  and  shall  levy  taxes 
to  pay  the  principal  and  interest 

It  will  be  seen  by  reading  the  sections  of  the  charter  of  the  North 
Carolina  &  Atlantic  railroad  into  the  charter  of  the  Northwestern 
North  Carolina  Railroad,  as  required  by  its  section  12,  that  every 
county  near  or  through  which  the  railroad  may  pass  is  authorized 
to  subscribe  for  its  stock  to  an  amount  authorized  by  a  majority  of 
the  qualified  voters  of  the  county,  and  to  issue  bonds  in  payment, 
and  to  levy  taxes  to  pay  the  principal  and  interest.   The  first  ques- 
tion therefore  now  is,  was  the  railroad  which  was  constructed  into 
Wilkes  county  .by  the  Northwestern  North  Carolina  Railroad  Com- 
pany a  part  of  the  railroad  authorized  to  be  built  by  its  charter? 
If  it  was,  then  it  would  seem  that  the  powers  conferred  by  the  diai> 
ter  operated  to  validate  the  action  of  Wilkes  county,  just  as  the  same 
powers  in  the  same  charter  were  held  by  the  supreme  court  of  North 
Carolina  in  Belo  v.  Commissioners  to  have  done  in  the  case  of 
Forsyth  county.   The  convention  ordinance  authorizes  counties  to 
subscribe  to  the  stock  of  the  railroad  company,  and  it  provides  that 
all  counties  subscribing  shall  do  so  in  the  manner  and  under  the 
same  rules,  regulations,  and  restrictions  set  forth  in  the  charter  of 
1852,  c.  136.   The  only  restriction  in  that  charter  which  is  drawn  in 
question  is  the  provision  that  the  subscription  shall  be  by  counties 
near  or  through  which  the  railroad  may  pass.   The  railroad  in  aid 
of  which  the  bonds  in  suit  were  issued  does  pass  through  Wilkes 
county.    It  appears  to  us  that  it  is  the  same  railroad  authorized  by 
the  convention  ordinance.    That  ordinance  authorizes  a  railroad  run- 
ning by  way  of  Salem  and  Winston,  in  Forsyth  county,  to  some  point 
in  the  northwestern  boundary  line  of  the  state,  to  be  thereafter  de- 
termined, and  contemplated  and  provided  for  its  being  built  by  divi- 
sions, and  enacted  that  the  portion  to  Salem  and  Winston  should 
constitute  its  first  division.   The  piece  of  railroad  for  which  the  bonds 
in  suit  were  issued  does  run  from  Salem  and  Winston  in  the  ^feneral 
direction  of  the  northwestern  boundary  line  of  the  state,  and,  indeed^ 
it  seems  evident  that  such  a  railroad  to  a  point  in  the  northwest- 
em  boundary  line  of  the  state  must  pass  near  or  through  Wilkes 
county.   The  act  of  Feb.  20,  1879,  which  is  recited  in  the  bonds 
as  the  authority  for  issuing  them,  definitely  located  this  road  running^ 
into  Wilkes  county.   It  does  it  by  enacting  that  section  13  of  the 
convention  ordinance  shall  be  amended  by  adding  certain  words 
which  make  it  read,  when  so  amended,  as  follows: 
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See.  18.  Be  tt  fartber  ordained  that  the  company  ■hftU  haya  powar  to  con- 
strvet  brandiea  ot  aald  road,  one  of  which  shall  run  from  the  towns  of 
Winston  and  Salem  by  way  of  Mount  Airy,  in  Surry  county,  to  tbe  line  of 
tbe  state  of  Yli^nla  (amendment),  "and  one  of  which  shall  be  constructed 
from  the  towns  of  Winston  and  Salem,  up  the  Valley  of  the  Tadkln  by  way 
of  JonesTllle  and  Wilkesboro,  In  the  county  of  Wilkes,  to  Patterson's  Fac- 
tiwy.  in  the  county  of  Oaldwell,  which  branch  abaU  be  known  as  second 
division." 

Section  2  of  the  act  of  February  20,  1879,  provides  for  convict 
labor  being  furnished  for  the  purpose  of  constructing  this  second 
division;  and  section  4  provides  for  bond  subscriptions  by  any  coun- 
ty in  the  state.  This  act  was  invalid  so  far  as  it  attempted  to  give 
power  to  the  counties  to  create  a  debt,  because  it  was  not  passed  as 
laws  for  that  purpose  are  required  by  the  constitution  of  North  Car- 
olina to  be  passed,  but  that  invalidity  does  not  affect  the  sections 
of  the  law  which  deal  with  other  matters.  Rodman  v.  Town  of  Wash- 
ington, 122  N.  C.  39,  42,  30  S.  E.  118;  Russell  v.  Ayer,  120  N.  C.  180, 
i^,  27  S.  E.  133,  37  L.  R.  A.  246;  Gamble  v.  McCrady,  75  N.  C.  509; 
Union  Bank  of  Richmond  v.  Commissioners  of  Town  of  Oxford,  119 
N.  C.  214,  25  S.  E.  966,  34  L.  R.  A.  487.  So  far  as  now  appears,  the 
amendment  locating  the  road  into  Wilkes  county  was  validly  pass- 
ed, and  became  a  valid  law  of  North  Carolina.  If  section  13  had 
been  originally  enacted  as  it  now  reads  as  amended,  it  would  seem 
clear  that  as  when  built  this  piece  of  road  was  declared  to  be  the 
second  division  of  said  road,  and  as  power  was  given  to  all  counties 
"near  or  through  which  said  railroad  may  pass"  to  subscribe  for 
stock,  that  Wilkes  county  would  be  in  the  same  category  with  For- 
syth county,  which  is  mentioned  in  the  section  locating  the  first  divi- 
sion. Wilkes  would  be  one  of  the  counties  through  which  the  second 
division  of  the  road  was  authorized  to  be  constructed,  just  as  Forsyth 
was  a  county  into  which  the  first  division  of  the  road  was  to  be  built. 
Has  the  supreme  court  of  North  Carolina  ever  interpreted  this 
amendment  and  declared  its  meaning?  We  do  not  find  that  it  has. 
In  Commissioners  v.  Call, -the  majority  opinion  does  not  place  the 
decision  upon  the  contention  that  Wilkes  county  is  not  in  the  same 
category  with  Forsyth  county,  but  upon  a  want  of  power  affecting 
both  alike,  and  upon  the  fact  that  an  invalid  enactment  is  recited  on 
the  face  of  the  Wilkes  county  bonds  as  authority  to  issue  them. 

The  original  charter  ordinance  of  1868  having  given  authority  to  con- 
struct a  railroad  by  way  of  Salem  and  Winston,  in  Forsyth  county, 
to  some  point  on  the  northwestern  boundary  line  of  the  state,  and 
to  construct  branches,  and  the  legislature  hainng  afterwards  validly 
enacted  that  one  of  these  branches  running  towards  the  northwestern 
boundary  line  of  the  state,  to  be  called  the  second  division,  should 
be  constructed  by  way  of  Wilkes  county,  there  would  seem  no  sound 
reason  for  construing  the  legislation  so  as  to  deny  to  Wilkes  county 
that  power  to  issue  bonds  which  the  supreme  court  of  North  Car- 
olina had  in  1877  held  that  Forsyth  county  had. 

It  is  urged  in  ar^ment  that  the  policy  of  North  Carolina  was  de- 
clared by  the  constitution  of  x868  to  be  hostile  to  permitting  counties 
to  bond  themselves  in  order  to  subscribe  to  railroads  which  passed 
aeaf  or  through  them.   We  do  not  think  this  anywhere  appears. 
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The  constitution  does  not.  as  it  mieht  easily  have  done,  if  such  had 
been  the  policy  of  its  framers,  declare  that  no  county  should  have 
the  power  to  create  a  debt  for  such  a  purpose ;  it  merely  provided 
that  new  laws  for  that  purpose  should  be  enacted  with  a  special  for* 
mality  tending  to  insure  their  careful  consideration  by  the  leg:islature. 
The  only  inhibition  which  the  constitution  enacts  against  counties  is 
by  article  7»  §  7,  which  is  that  no  county  shall  loan  its  credit  unless 
by  a  vote  of  the  majority  of  the  qualified  voters,  and  the  constitu- 
tional convention  itself  passed  the  oiarter  of  the  Northwestern  North 
Carolina  Railroad  with  the  power  to  the  counties  near  or  through 
which  it  should  pass  to  issue  bonds  for  subscription  to  its  stock,  and 
the  constitution  did  not  inhibit  the  execution  of  any  powers  previ- 
ously given  to  counties  to  make  subscriptions  to  railroad  stock  and 
issue  bonds  therefor.  180  U.  S.  531,  21  Sup.  Ct.  458,  45  L.  Ed,  642. 
Nor  does  section  1996  of  the  Code  of  North  Carolina,  prescribing 
that  counties  shall  have  power  to  subscribe  to  aid  in  the  completion 
of  nulroads  in  which  their  citizens  may  have  an  interest,  nor  the 
many  enactments  of  the  state  legislature  conferring  upon  countia 
the  power  to  aid  railroads,  indicate  such  a  policy,  but,  rather,  a  con- 
trary one. 

We  think  that  Wilkes  county  when  the  bonds  in  suit  were  issued 
was  in  the  same  category  with  Forsyth  county,  and  that  the  pur- 
chasers of  the  bonds  had  a  right  to  rely  and  rest  upon  the  decisions  in 
the  cases  of  Hill  v.  Commissioners  (1870)  67  N.  C.  367,  and  Belo 
v.  Commissioners  (1877)  76  N.  C.  489,  as  to  the  power  conferred  by 
the  ordinance  of  March  9,  1868,  and  that  the  different  conclusion  as 
to  the  power  conferred  by  that  ordinance  arrived  at  and  declared  by  a 
majority  of  the  supreme  court  of  North  Carolina,  long  after  the  date 
of  the  issuing  of  the  bonds  in  suit,  cannot  destroy  the  validity  of  the 
bonds  in  the  hands  of  bona  fide  holders.  Loeb  v.  Trustees,  179  U.  S. 
472,  492,  21  Sup.  Ct.  174,  45     Ed.  280. 

It  is,  of  course,  with  great  reluctance  that  we  feel  constrained  to 
differ  from  the  conclusion  arrived  at  by  the  supreme  court  of  North 
Carolina  as  announced  in  the  majority  opinion  in  Commissioners 
Call  (1898),  and  it  may  be  that  the  difference  would  not  have  arisen 
had  the  contentions  in  support  of  the  validity  of  the  bonds  been  as 
fully  presented  in  that  case  in  behalf  of  holders  as  deepW  interested 
in  them  as  they  have  since  been  in  the  supreme  court  of  the  United 
States  and  in  this  court  in  the  litigation  over  their  validity. 

Having  reached  tl»"  conclusions  herein  expressed,  it  does  not  ap- 
pear necessary  to  consider  the  effect  of  sections  1996-1999  of  the 
Code  of  North  Carolina  giving  power  to  counties  to  aid  in  the  com' 
pletion  of  railroads  in  which  the  citizens  of  the  county  have  an  in- 
terest 

The  majority  of  the  judges  sitting  in  this  appeal  are  of  opinioa  that 
the  decree  of  the  circuit  court  should  be  affirmed. 

BOYD,  District  Judge.  In  concurring  with  Judge  MORRIS  hi  his 
opinion  in  this  case,  I  desire  to  say :  This  cause  was  argued  upon  the 
whole  record,  it  being  on  appeal  from  a  decree  enteted  in  the  circuit 
court  for  the  Western  district  of  North  Carolina  at  Greensboro,  April 
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14.  1899*  by  Judge  Pumell.  designated  to  preside  in  that  district  by 
the  circuit  judge.  The  rights  of  the  parties  are  to  be  determined  upon 
the  whole  record,  including  the  answers  by  the  supreme  court  to  the 
certified  questions.  The  decision  is  reported  in  180  U.  S.  506,  21  Sup. 
Ct.  458,  45  L.  Ed.  642.  The  answers  to  the  questions  certified  are, 
in  substance,  as  follows :  (i)  That  the  circuit  court  should  have  re- 
garded the  decisions  set  out  in  the  questions  as  controlling  upon  the 
inquiry  whether  the  legislative  enactments  of  1868,  1879,  and  1881 
were  passed  in  such  manner  as  to  become,  under  the  constitution,  laws 
of  the  state.  (2)  That  the  rights  of  the  parties  in  this  case  are  deter- 
minable by  the  law  of  the  state  as  it  was  declared  by  the  state  court  to 
be  at  the  time  the  bonds  here  involved  were  made  in  the  name  of  the 
county  and  put  upon  the  market.  The  questions  certified  by  this  court 
to  the  supreme  court  involved  the  validity  of  an  issue  of  bonds  in  the 
sum  of  $100,000  by  the  county  of  Wilkes,  in  the  state  of  North  Caro- 
lina, in  the  year  1889,  in  payment  of  its  subscription  in  this  sum  to  the 
capital  stock  of  the  Northwestern  North  Carolina  Railroad  Company, 
a  corporation  constructing  and  owning  a  railroad  running  from  Greens- 
boro via  Winston-Salem,  in  Forsyth  county,  to  Wilkesboro,  in  Wilkes 
county.  The  power  relied  on  by  the  complainants  in  the  bill  for  the 
issue  of  the  bonds  was  the  ordinance  of  1868,  the  charter  of  the  com- 
pany, and  an  act  of  assembly  of  the  nth  of  August,  1868,  the  sections 
1996,  X997,  etc.,  of  the  Code  of  North  Carolina,  an  act  of  assembly 
of  February  20,  1879,  and  an  act  of  March  2,  iB&i,  all  referred  to  in 
paragraph  21  of  the  bill,  page  7  of  the  record,  etc.  After  the  issue  of 
these  bonds,  in  due  course  of  trade,  there  came  into  the  hands  of  com- 
plainants 55  of  the  same,  of  the  denomination  of  $1,000  each.  The 
purchase  of  the  same  was  for  value,  the  highest  market  price,  in  good 
faith,  and  without  notice,  express  or  implied,  that  there  was  any  sug- 
gestion of  their  being  void,  invalid,  fraudulent,  or  otherwise  than  legal 
bonds  in  their  issue  and  sale.  It  is  alleged  that  the  interest  on  these 
bonds  was  paid  regularly  for  eight  years  by  the  county,  and  that  such 
payment  was  enjoined  by  a  judgment  of  the  superior  court  of  Wilkes 
county,  affirmed  by  the  supreme  court,  rendered  in  an  action  by  the 
board  of  commissioners  of  the  county  against  the  treasurer,  one  Call, 
who,  as  such,  held  in  his  hands  a  fund  for  that  purpose.  It  is  alleged 
in  the  bill  that  this  railroad  runs  over  20  miles  in  the  county  of  Wilkes^ 
and  is  the  only  railroad  in  that  county.  It  is  conteifded  upon  the  part 
of  the  appellants  that  the  decision  of  the  supreme  court  of  North  Caro- 
lina in  the  action  above  set  out  should  be  followed  by  the  circuit  court. 
The  supreme  court,  in  answering  the  questions  certified,  disposed  of 
that  contention.  Therefore  I  will  not  discuss  it  fujther  than  I  have  al- 
ready in  the  Stanly  Co.  Case  (No.  290,  at  this  term)  113  Fed.  705.  By 
reference  to  the  decision  of  the  supreme  court,  it  is  to  be  noted  one 
thing  decided  was  that  the  ordinance  of  1868  was  valid,  and  was  in 
force  after  the  constitution  was  adopted;  and,  further,  that  the  su- 
preme court  of  North  Carolina  had  so  held  in  the  cases  of  Hill  v. 
Commissioners.  67  N.  C.  367  (June  term,  1870),  and  in  Belo  v.  Com- 
missioners, 76  N.  C  489  (Aug.  term,  1877).  Further,  it  was  held  ex- 
pressly that  the  Belo  Case  decided  the  ordinance  of  x868,  March  gth^ 
conferred  the  power  upon  Forsyth  county  to  make  the  subscription 
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made  by  the  county,  and  that  this  was  so  independently  of  any  other 
legislation.  As  to  Wilkes  county,  the  court  states  the  question  to  be 
as  follows :  "Whether  Wilkes  county  was  so  situated  with  reference 
to  the  contemplated  road  that  it  could  be  said  to  have  had  the  same 
authority  as  was  given  to  Forsyth  county."  Mr.  Justice  Harlan,  de- 
livering the  opinion  of  the  court,  says :  "Was  Wilkes  county  in  the 
same  category  as  Forsyth  county?"  In  short,  if  Wilkes  county  was 
in  the  same  category  with  Forsyth  coun^,  then  it  stands  decided  by 
the  supreme  court  of  the  United  States  that  the  ordinance  of  1868  did 
give  to  Wilkes  county  the  authprity  to  issue  the  bonds  in  question, 
irrespective  of  the  legislation  of  1868,  1879,  and  1881 ;  so  that  the  only 
question  now  is,  whether  Wilkes  county  was  in  the  same  category  with 
Forsyth  county.  If  so,  the  answer  of  the  supreme  court  to  the  second 
question  applies,  which  is  that  the  rights  of  the  parties  in  the  Wilkes 
county  case,  this  case,  are  determinable  by  the  law  of  the  state  as  it 
was  decided  by  the  state  cotul  to  be  at  the  time  when  the  Wilkes 
county  bonds  were  put  upon  the  market.  It  results,  therefore,  that  if 
Wilkes  county  was  in  the  same  category  with  Forsyth  county  the  ques- 
tion is  conclusively  decided  in  favor  of  the  validity  of  the  bonds  by 
the  supreme  court  of  the  United  States,  without  anything  more,  and 
the  circuit  court  of  appeals  should  affirm  the  judgment  of  the  circuit 
court  in  this  case.  The  supreme  court  of  North  Carolina,  in  Commis- 
sioners v.  Call  (1898)  123  N.  C.  308,  317,  31  S.  E.  481,  484,  44  L.  R. 
A.  252,  undertakes  to  distinguish  the  case  of  Belo  v.  Commissioners, 
76  N.  C.  489,  as  follows : 

"We  have  not  overlooked  the  fact  tbat  In  Belo  T.  Commissioners,  76  N. 
O.  489,  tbl8  court  strongly  Intimates  tbat  section  12  of  the  charter  did  fsinfer 
tbe  authority  given  In  section  88  of  the  act  of  1^.  [Section  2  of  the  ordi- 
nance of  tbe  coaatltntlonal  convention  gave  the  power,  and  section  12  pre- 
scribed  the  manner  of  Its  exercise],  but  It  does  so  Incidentally,  and  with 
little  discuBslon,  becanHe  It  was  not  denied  In  tbe  pleadings.  Tbis  was  not 
tbe' determining  point  In  the  case,  wUIcb  turned  chiefly  upon  tbe  recitals  In 
the  bonds  and  the  ratifying  act  of  1S68.  This  la  clearly  shown  lo  tbe 
opinion  Itself,  which  devotes  four  pages  to  the  discussion  of  equitable 
estoppol  arising  on  tbe  recitals,  and  about  half  a  page  to  tbe  possible  bind- 
ing effect  of  tbe  ordinance,  winding  up  with  the  stgniflcant  sentence  on 
page  497.  that  'as  the  ease  Is  presented  to  ns,  tiiat  question  does  not  arlae. 
and  we  do  not  decide  It.'  It  evidently  did  not  recdve  careful  Investlsatloii, 
as  It  apparently  did  not  arise  In  tbe  pleadings.  The  coort  stated  that  tike 
'principle  of  equitable  estoppel  Is  a  moat  important  element  In  the  transac- 
tion,* and  that  tbe  Tecitals  In  the  bonds  (which  were  essentially  dlff«ent 
from  those  now  before  ns)  constituted  an  estoppd  In  pals  nptm  ttie  eoanty 
of  Forsyth." 

There  can  be  no  estoppel  by  recitals  in  bonds  in  the  absence  ot  aib- 
solute  legislative  authority — power — to  issue  the  same. 

The  whole  discussion  of  the  supreme  court  of  North  Carolina  in 
Belo  V.  Commissioners,  which,  as  stated  by  the  court  in  the  case 

of  Commissioners  v.  Call,  occupied  four  pages,  proceeded  upon  the 
only  possible  ground, — that  there  was  legislative  authority  in  the 
ordinance  of  1868,  but  that  perhaps  that  authority  had  not  been 
strictly  followed.  The  question  which  the  court  on  page  497  says 
"does  not  arise"  is  this  question,  stated  in  the  very  words  of  the 
opinion  of  the  court,  in  Belo  v.  Commissioners,  to  wit: 
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"Wbn  tte  ralMeriptlon  wat  TOted  fbsn  U  antborlty  and  rMnoD  for  as- 
Nitiiig  that  tbe  Juatlcea  could  have  been  compelled,  br  procesa  of  taw.  to 
make  the  anbscrlptloD,  uoless  In  defense  they  could  have  shown  that  the 
election  waa  not  fairly  conducted,  but  was  Influenced  by  the  fraud  of  tba 
nllroad  company.  People  t.  Board  of  Snp'ra  of  iMj  and  Obunty  of  San 
Fnndaco,  27  OaL  6S6.  As  the  case  la  prewnted  to  OS,  that  qaeaUon  doea  not 
arise  and  we  do  not  4eclde  It" 

On  the  question  of  whether  there  was  power  to  issue  the  bonds, 
the  court  said  distinctly: 

*'The  county  waa  <dothed  with  the  power  to  Isane  them,  and  It  la  admit- 
ted that  a  majority  Tote  aanctloned  the  •anbacriptlon  of  stock  and  the  laane 
of  the  bonda.'* 

Again,  the  court  said : 

"It  has  been  one  purpose  of  this  opinion  to  abow  that  the  bonds  were  valid 
In  the  bands  of  bona  fide  holders  without  the  aM  of  tiila  healing  act;"  that 
Is.  the  act  of  August  11.  18C8,  the  only  other  authority  being  the  aald  ordi- 
nance. 

The  case  of  Bcio  v.  Commissioners  was  decided  in  1877,  many 
years  before  the  issue  of  these  bonds,  and,  as  before  said,  is  the 
great  leading  case  upon  this  subject  in  North  Carolina.  This  de- 
cision, and  the  impression  it  made  upon  the  supreme  court  of  the 
United  States,  as  shown  by  the  importance  attached  to  it  by  Justice 
Harlan,  has  left  but  little  for  this  court  to  decide.  As  said  by  Bynum, 
J.,  the  author  of  the  Belo  decision — opinion — there  was  but  one  pur- 
pose he  had  in  mind :  To  show  the  ordinance  of  the  convention  of 
1868,  the  original  charter  of  the  company,  gave  the  power  to  For- 
syth county  to  issue  the  bonds,  and  was  not,  and  did  not  become,  in- 
effective upon  the  ratification  of  the  constitution.  No  recital  in  any 
bond  ever  did  confer  power  to  issue  it.  There  must,  in  every  case, 
first,  be  shown  a  power  to  issue,  after  which  the  recitals  may  be 
relied  on  by  an  innocent  purchaser  as  assurance  of  the  proper  ex- 
ercise of  the  power,  and  of  the  performance  of  the  conditions  pre- 
cedent to  the  issue  by  the  corporate  authorities,  putting  the  bonds 
upon  the  market.  This  rule — this  principle — is  axiomatic,  universal, 
and  has  no  exception. 

Judge  MORRIS  has  shown  clearly  that  Wilkes  county  was  in  the 
same  category  with  Forsyth  county, — ^the  only  question  left  open 
by  the  supreme  court  of  the  United  States.  The  importance,  how- 
ever, of  the  interests  involved  demands  that  I  should  add  something 
to  what  he  has  said  upon  this  question.  In  the  case  of  Union  Bank 
of  Richmond  v.  Commissioners  of  Town  of  Oxford,  119  N.  C.  214, 
25  S.  E.  966,  34  L.  R.  A.  4S7,  the  act  is  expressly  held  valid  as  a 
charter,  and  for  all  purposes  except  as  a  taxing  act.  For  that  pur- 
pose h  was  void,  because  not  passed  as  required  by  the  constitution. 
Section  I  of  the  act  of  1879,  directing  that  the  road  should  run 
"up  the  valley  of  the  Yadkin,  by  way  of  Jonesville  and  Wilkesboro, 
in  the  county  of  Wilkes,"  etc.,  is  valid,  and  an  amendment  to  the 
charter,  the  ordinance  of  1868.  This  puts  Wilkes  county  in  the 
same  category  as  Forsyth  county,  in  the  sense  suggested  by  Jus- 
tice Harlan.  The  route  of  the  road  was  determined  by  the  legisla- 
ture, and  by  the  company  also.   Justice  Harlan  was  not  advertent 
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to  the  fact  that  the  act  of  1879  was  only  adjudged  void  ms  a  tax- 
ing act  by  the  court,  not  for  all  purposes,  but  for  this  purpose  only. 

In  the  case  of  Union  Bank  of  Richmond  v.  Commissioners  of  Town 
of  Oxford,  119  N.  C.  214,  25  S.  E.  966,  34  L.  R.  A.  487,  the  act  is 
expressly  declared  valid  as  a  railroad  charter,  because  the  certifica- 
tion cannot  be  impeached  by  the  journals,  but  void  as  a  taxing  act, 
because,  for  that  purpose,  under  the  constitution,  it  can  be  impeached 
by  the  same  journals.  It  is  well  settled  in  all  courts  that  an  act 
may  be  unconstitutional  in  part  and  constitutional  in  other  respects. 
So  section  i  of  the  act  of  1879  is  valid,  because  passed  in  all  respects 
and  certified  as  required  by  the  constitution.  See  act  of  1879,  and 
especially  section  5,  etc.,  where,  upon  its  face,  it  is  shown  to  have 
been  read  three  times  and  ratified.  The  case  of  Union  Bank  of 
Richmond  v.  Commissioners  of  Town  of  Oxford,  11^  N.  C.  214,  25 
S.  £.  966,  34  L.  R.  A.  487,  is  decisive  of  this,  being  directly  in  point, 
and,  indeed,  is  the  case  out  of  which  all  this  litigation  has  sprung. 
And,  further,  if  the  route  was  not  a  proper  one,  it  was  acquiesced 
in  by  the  county  when  the  company  could  have  been  forced,  by  man- 
damus, to  have  selected  the  proper  one  i  or  it  could  have  been^  en- 
joined anyhow  from  constructing  the  road  on  the  route  determined 
upon  if  not  the  proper  one.  Rodman  v.  Town  of  Washington,  122 
N.  C.  39,  42,  30  S.  E.  118;  Russell  v.  Ayer,  120  N.  C.  180,  189,  27 
S.  E.  133,  37  L.  R.  A.  246;  Gamble  v.  McCrady,  75  N.  C.  509, — all 
cited  by  Judge  MORRIS.  So  it  appears  the  route  was  determined 
by  the  le«slature,  by  the  company,  and,  at  last,  acquiesced  in  by  the 
county.  I  say  by  the  company,  because  this  legislation^— that  is 
to  say,  the  ordinance, — conferred  the  power  upon  the  county  of 
Forsyth  and  a  privilege  upon  the  company.  Wilkes  county  is  in 
the  same  category  with  Forsyth,  so  far  as  these  powers  are  con- 
cerned, and  it  was  one  of  the  privileges  of  the  company  conferred 
also  to  determine  the  route  of  the  road.  These  powers  are  not  only 
conferred  upon  the  counties,  but  are  privileges  of  the  company,  the 
Northwestern  North  Carolina  Railroad  Corporation.  It  follows, 
therefore,  that  >Amke8  county  was  in  "the  same  category"  with  For- 
syth county. 

The  route  of  the  road  was  determined  by  both  the  legislature  and 
the  corporation.  This  was  one  of  the  privileges  conferred  upon  the 
company.  And,  besides,  as  before  said,  it  is  not  for  the  county  of 
Wilkes,  which  participated  in  the  determination  of  the  route,  to  be 
heard  to  say,  in  a  suit  by  an  innocent  bondholder,  years  after  it  was 
determined,  there  was  no  power  to  do  it.  In  the  case  of  the  Scot- 
land Co.  V.  Thomas,  94  U.  S.,  on  page  689,  24  L.  Ed.  219^  Justice 
Bradley  says: 

"The  sppclfie  question  In  tbe  present  case,  therefore,  Is  wb ether  the  an- 
thorlt7  given  the  counties  and  towns.  In  1847,  to  subscribe  to  tbe  o^tal 
stock  of  the  Alexandria  and  Bloomfleld  Ballroad  Company  bu  become 
tlnguished  hj  the  sabsequent  consolidation  of  that  company  with  other  com- 
panies." 

Justice  Bradley  says,  also,  on  page  688,  94  U.  S.,  240!^.  Ed.  219, 
after  quoting  the  words  of  the  constitution  of  Missouri  .similar  to  th« 
words  of  the  North  Carolina  constitution  of  1868,  tliat: 
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'Wa  pnlilUtloii,  It  win  be  obnrred.  Is  acftbut  the  lacUlfttnnre  avfUorte* 

iBf  mnnlcUwl  sabscrtptlons  or  aid  to  private  corporatloiu.  It  doea  not  pnr^ 
port  to  take  away  any  authority  already  ^oted." 

On  page  693,  94  U.  S.,  24  L.  Ed.  221,  Justice  Bradley  goes  on  to 
say; 

"But  the  case  haa  other  aspects  which  It  Is  necennury  to  take  Into  consid- 
eration. *  •  «  The  project  of  the  railroad  promised  a  ^reat  pnbUc  Im- 
provement conducive  to  the  Interests  of  Alexandria  and  the  conuttes  ttarongh 
vhlch  K  would  pass.  The  pow«  was  sought  at  the  hands  of  fiie  leglsla- 
tnre.  and  was  given." 

It  was  relied  on  by  those  who  subscribed  their  private  funds  to 
the  enterprise.   Speaking  of  this  power,  he  sslys : 

"Why  It  should  not  stUl  attach  to  this  portion  of  the  road  as  one  of  the 
rights  and  privileges  belonging  to  It,  Into  whose  hands  soever  it  comes,  1^ 
omsoUdatlon  or  otherwise.  It  is  dlfficnlt  to  see.  *  •  *  Subscription  to  the 
stock  was  not  only  a  power  of  the  county,  but  a  privilege  of  the  company." 

I  have  not  discussed  the  sections  of  the  Code  in  this  connection, 
because  I  do  not  consider  it  necessary,  having  already  done  so  in 
the  Stanly  Case  (at  this  term),  before  referred  to.  The  supreme 
court,  in  answer  to  the  certified  questions,  has  narrowed  the  issues 
between  the  parties  to  a  small  compass  in  this  case.  It  is  clear  that 
the  two  counties,  Forsyth  and  Wilkes,  were  in  the  same  category, 
as  I  say,  in  the  sense  expressed  by  Justice  Harlan.  Having  deter- 
mined that,  our  dut^  seems  to  me  plain.  The  decree  entered  upon 
the  circuit  should,  in  my  opinion,  be  affirmed. 

GOFP,  Circuit  Judge.  I  dissent  from  the  opinion  of  the  court, 
as  well  as  from  the  judgment  entered  in  this  case. 


WEST  V.  EfAST  COAST  CEDAB  CO. 
(Otrenlt  Court  of  Appeals,  Fourth  Glrcnlt  February  4,  IflOB.) 
No.  426. . 

L  AppeaIt—Rbvibw— Actions  Third  to  Codst. 

Where  a  cause  la  tried  by  a  circuit  court  without  a  jury,  by  stipulation, 
and  no  special  finding  of  facts  Is  made,  the  general  finding  must  be 
accepted  by  the  appellate  court  as  conclusive  upon  all  matters  of  fact, 
the  same  as  the  verdict  of  a  jury,  and  the  only  qaaitlonB  reviewable  are 
the  rulings  of  law  ou  the  trial  and  the  sufflctency  ot  the  pleadings  to 
supiwrt  the  judgment. 

t  Sjluk. 

Under  the  mie  that  a  plalntltf  In  ejectment  can  only  recoTOT  on  the 
strength  of  his  own  title,  a  Judgment  for  defendant  In  such  an  action, 
tried  In  a  circuit  court  without  a  jury,  based  on  a  general  finding  in 
defendant's  favor,  cannot  be  disturbed  by  the  appellate  court,  where  the 
validity  of  plaintiff's  title  was  put  In  Issue  by  the  pleadings,  and  onder 
the  evidence  such  Issues  depended  on  qnestlonB  of  fact; 
I.  BiBCTMRNT — Defenskh— Proof  op  Paramount  Tftle. 

A  defendant  in  ejectment  may  prove  an  outstanding  paramount  title 
to  defeat  plalntlCTs  recovery  without  connectlnc  htanseU  with  swdi  title. 
1  Appeal — Rbview — Harmless  Errob. 

On  the  trial  of  as  action  to  the  court,  the  reception  of  irrelevant  evi- 
dence, which  does  not  appear  to  have  Influenced  the  oonrtfs  declslMi,  Is 
not  ground  for  reversaL 

113  F.-4; 
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&  FbDRRAI.  OCHTRTS— FOLLOVnTQ  STATB  PBAOnCB~PR0OBBDIll«  FOB  RSTISW. 

Id  tbe  federal  conxts,  fbe  pnctlce^  after  JaSgmvat  In  an  action  at  law, 
relating  to  proceedings  for  review  In  an  i^pdlata  conrt;  la  r^olated 
aole^  by  act  of  congress,  and  Is  In  no  way  affected  or  controlled  hj  tho 

state  practlce.1 

&  Appeal— Unnkcbssabt  Mattbr  is  Record— HABuz^Bas  Ebhob. 

A  circuit  court  has  no  power  to  determine  what  shall  be  Incorporated 
in  a  transcript  of  the  record  sent  up  on  a  writ  of  error  to  tbe  circuit  court 
of  appeals,  and  Its  action  in  directing  the  incorporation  therein  of  tea- 
tlmony  wtateb  It  excluded  as  Incompetent  on  the  trial,  and  which  Is  not 
contained  In  tiie  bUI  of  exceptions,  Is  erroneous;  but  tbe  error  la  barm- 
less,  and  is  not  ground  for  a  reversal  of  Its  Judgment 

In  Error  to  the  Circuit  Court  of  ttie  United  States  for  the  Eastern 
District  of  North  Carolina. 
For  opinion  below,  see  no  Fed.  725.    See,  also,  Id.  7^. 

Thomas  B.  Womack,  for  plaintiff  in  error. 

F.  H.  Busbee  (E.  F.  Aydlett,  on  the  brief),  for  defendant  in  error. 

Before  GOFF  and  SIMONTON.  Circuit  JudRes,  and  JACKSON. 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  np  by  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  Eastern  district  of 
North  Carolina.  The  action  below  was  to  try  the  title  to  certain 
lands  in  the  state  of  North  Carolina.  By  stipulation  between  coun- 
sel, duly  made  part  of  the  record,  the  case  was  submitted  to  the  court 
without  the  intervention  of  a  jury.  At  the' conclusion  of  the  testi- 
mony for  plaintiff  and  defendant  tlie  plaintiff  asked  the  court  to  hold, 
on  all  the  facts  of  the  case,  that  the  plaintiff  is  entitled  to  recover 
the  one  undivided  third  part  in  the  land  sued  for,  less  two-sixteenths 
thereof.  This  the  court  declined  to  do,  and  plaintiff  excepted.  The 
court  then  held  that  upon  the  evidence  the  plaintiff  was  not  entitled 
to  recover,  answering  the  issue  on  this  point,  "No/*  To  this  ruling 
plaintiff  formally  excepted.  Judgment  was  entered  for  defendant. 
Petition  for  writ  of  error  was  allowed,  and  the  case  is  here  on  as- 
signment of  errors. 

The  plaintiff,  in  his  comfdaint,  alleges  that  he  is  the  owner  and 
entitled  to  the  immediate  possession  of  one  undivided  third  part  of  a 
tract  of  land  in  the  county  of  Dare,  state  of  North  Carolina,  being 
a  portion  of  a  tract  of  land  known  as  the  "Northern  Half  of  the 
McRae  Patent,"  which  tract  is  then  described  by  metes  and  bounds ; 
that  the  defendant  is  in  possession  of  the  whole  of  said  tract,  and 
withholds  unlawfully  the  possession  of  one  undivided  third  part  from 
plaintiff ;  that  the  defendant  claims  title  to  the  whole  tract  from  cer- 
tain heirs  at  law  of  one  Bannister  H.  Jarvis  and  one  Levi  Walker. 
The  complaint  then  goes  on  and  redtes  that  Bannister  H.  Jarvis  and 
Levi  Walker,  on  April  22,  1S51,  received  conveyance  by  deed  of  a 
tract  of  land,  of  which  the  lands  described  in  the  complaint  consti- 
tute a  part  and  portion,  from  one  John  Sikes,  Si^.;  that  on  Janu- 
ary 28,  1813,  John  Sikes,  Jr.,  received  a  conveyance  of  this  tract  of 

1  Oonformlty  of  praetiee  In  common-law  actions  to  that  of  state  conrt  sa» 
notes  to  CVOonncai  v.  Reed,  B  O.  a  A.  QM;  Insorance  Oa  v.  Hall,  27  a  G.  A. 
892. 
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land  in  fee  from  John  Sikes,  Sr. ;  that  John  Sikes,  Sr.,  had  acquired 
an  undivided  interest  in  said  Umds  with  one  Joseph  Spence  from 
Daniel  Sawyer;  that  on  May  6,  1S12,  Joseph  Spence  conveyed  an 
tutdivided  third  to  one  Samuel  SpruiU,  and  that  plaintiff  holds  this 
undivided  third  sundry  cooveyanoes  from  the  heirs  of  Samuel 
Spnull.  So  plaintiff  and  defendant  claim  title  from  the  same  person, 
Ehutiel  Sawyer,  who  claimed  under  the  McRae  patent.  The  com- 
plaint then  alleges  that  on  information  and  belief  defendant  also 
claimed  title  under  Samuel  SpruiU,  which  claim,  however,  is  insuffi- 
cient in  law  to  establish  title,  yet  it  estops  defendant  from  denying 
the  title  of  Samuel  Spruill.  The  answer  sets  up  a  claim  of  title  by 
adverse  possession  under  color  of  title  by  Jarvis  and  Walker,  admits 
the  Sikcs  deed  to  Jarvis  and  Walker,  but  denies  that  any  other  claim 
was  made  tmder  it,  except  as  color  of  title.  Its  claim  of  title  is  set 
out  in  these  words: 

"Anvwerlng  the  allesatlons  of  section  15  of  the  comi^lnt  defendant  denies 
tbat  It  elaims  any  tiUe  vlrtae  of  any  conveyance  from  Samuel  BprnUl,  but 
that  Banulstn  U.  Jarrla  and  Levi  Walker  owned,  were  In  poBsesslon  of,  and 
claimed  tbe  land  known  as  the  'Northern  Half  of  the  McRae  Patent,*  whlcb 
lochides  the  land  described  in  section  2  of  tbe  complaint,  and  claimed  the 
same  tinder  color  of  title  from  Joshua  T.  McCoy  and  John  Sykee;  that  they 
claimed  title  to  tbe  entire  northern  half  of  the  McBae  [latent;  tbat  they 
bad  adrerae  possession  of  It,  which  was  of  sufficient  length  to  ripen  their 
title  Into  a  i>erfect  title;  and  the  plaintiff  and  the  defendant  both  claim  under 
Bannister  H.  Jarvis  and  Levi  Walker,  whose  title  bad  ripened  under  color 
torn  John  Sykes  and  McCoy  to  said  Jarvis  and  Walker.  And  the  defendant 
aveiB  tbat  tlie  plabitlfl  Is  eet<vped  to  deny  tbe  title  of  tbe  said  Bannister  H. 
Jarrls  and  I^avi  Walker  to  tbe  said  northern  half  of  tbe  McBae  patent,  and 
also  to  tbe  lands  described  In  section  2  of  the  complaint" 

In  the  testimony  was  produced  a  grant  or  patent  of  all  these  lands 
to  John  Gray  Blount,  dated  September  17,  1795.  The  McRae  pat- 
ent or  grant  is  dated  April  8,  1796.  So  the  issues  between  the  parties 
i^tpear.  His  honcHT  the  trial  judge  did  not  make  any  special  finding 
<A  bets  with  his  conclusions  of  law.  So  the  inquiry  m  this  court 
must  be  limited  to  the  sufficiency  of  the  complaint  and  the  rulings 
of  law  on  the  trial    Lehnen  v.  Dickson,  148  U.  S.  72,  13  Sup.  Ct 


The  cause  having  been  tried  by  the  court  without  a  jury,  this  court 
cannot  review  the  weight  of  the  evidence,  and  can  look  only  to  see 
whether  there  was  error  in  not  directing  a  verdict  for  plaintiff,  or 
whether  there  was  no  evidence  to  sustain  the  verdict  as  rendered. 
.Lancaster  v.  ColUns,  115  U.  S.  222,  6  Sup.  Ct.  33,  29  L.  Ed.  373. 
If  there  be  no  special  findings  of  fact,  there  can  be  no  inquiry  as  to 
whether  the  judgment  is  supported.  We  must  accept  the  general 
findings  as  conclusive  upon  all  matters  of  fact,  precisely  the  ver- 
dict of  a  jury.  Lehnen  v.  Dickson,  supra.  The  trial  court  did  not 
state  separately  its  finding  of  facts  and  then  its  conclusions  of  law. 
This  renders  it  difficult  to  consider  this  cause.  But  there  can  be 
found  in  the  opinion  of  the  court  and  in  the  exceptions  the  main 
facts  in  issue.  These  were:  (i)  The  claim  of  the  plaintiff  that  he 
boMs  a  valid  title,  traced  up  to  the  McRae  patent.  This  is  denied 
by  tbe  defendant.  (2)  That  the  defendant  holds  title  under  the  same 
patent   This  the  defendant  also  denies.   (3)  The  existence  of  the 
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patent  to  John  Gray  Blount  as  older  than  the  McRae  patent.  This 
does  not  seem  to  be  denied.  In  seekine  to  establish  his  daim  under 
the  McRae  patent,  the  plaintiff  introduced  conveyances  from  the 
heirs  at  law  of  Samuel  Spruill.  Defendant  introduced  a  conveyance, 
dated  May  22,  1832,  purporting  to  convey,  in  the  lifetime  of  H.  G. 
Spruill,  aU  his  interest  in  the  land.  The  deed  is  signed  '^Samuel 
Spruill,  by  H.  G.  Spruill."  With  the  deed  is  this  certmcate:  "This 
deed  from  Samuel  Spruill  to  W.  Foreman  was  exhibited  in  open  court, 
and  H.  G.  Spruill  acknowledged  that  he  signed  it  for  Samuel  Spruill, 
and  by  and  with  his  direction  and  consent," — certified  by  the  clerk. 
One  of  the  questions  of  fact  was  whether  this  deed  was  executed  by 
H.  G.  Spruill  as  attorney  for  Samuel  Spruill,  or  whether  he  signed 
it  in  the  presence  of,  and  for  and  instead  of,  Samuel  Spruill.  The 
deed  was  over  40  years  old.  The  trial  judge  passed  upon  the  facts, 
and  held  on  the  evidence  that  plaintiff  was  not  entitled  to  recover. 
This  would  seem  to  end  the  case.  "It  is  well  settled  that  when  a  trial 
court,  to  which  a  cause  has  been  submitted,  makes  a  special  finding 
of  fact,  this  court  has  no  authority  to  inquire  whether  the  evidence 
supports  the  finding,  but  only  whether  the  facts  found  support  the 
judgment."  Syracuse  Tp.  v.  Rollins,  104  Fed.  961,  44  C  C.  A.  277. 
In  ejectment  the  plaintiff  must  recover  on  the  strength  of  his  own 
title,  not  on  the  weakness  of  his  adversary.  'McNitt  v.  Turner,  16 
Wall.  362,  21  L.  Ed.  341.  In  the  case  at  bar  he  rests  his  claim  on 
the  McRae  patent,  and  seeks  to  trace  his  chain  oi  title  to  it.  '!l|kie 
trial  judge  found  that  there  existed  a  grant  older  and  paramount  to 
the  McRae  patent.  He  found  also  a  defect  in  plaintiff's  chain  of  title. 
To  meet  the  paramount  title,  the  plaintiff  insists  that  the  defendant 
and  plaintiff  claim  under  a  common  .grantor.  This  defendant  denies 
in  its  pleading  and  in  the  evidence.  The  trial  judge  so  finds  the  fact 
in  defendant's  fevor.  The  claim  of  defendant  is  an  undivided  estate 
in  the  whole  tract,  and  this  is  so  stated  by  the  plaintiff  himself,  and 
the  plaintiff  insists  that  this  claim  is  based  on  a  paper  title.  Yet  his 
whole  case  proceeds  cm  the  proposition  that  defendant  cannot  main- 
tain this  claim  because  of  broken  links  in  the  chain  of  title.  On  the 
other  hand,  the  defendant  repudiates  this,  and  stakes  its  case  on  pos- 
session  under  color  of  title  adverse  to  and  in  contradiction  of  any 
claim  behind  Jarvis  and  Walker.  It  may  be  that  it  does  this  because 
of  the  defects  in  the  paper  title.  It  may  be  that,  if  called  upon  to 
prove  its-  possession  under  color  of  title,  it  may  fail.  But  under  no 
rule  of  law  can  the  defendant  be  called  upon  to  prove  any  title  untD 
the  plaintiff  has  first  established  prima  facie  his  own  title.  Until 
this  is  done,  "potior  est  conditio  defendentis." 

The  plaintiff  in  error  has  filed  six  assignments  of  error.  Wlat 
has  been  said  meets  the  fourth  and  fifth  of  these  assignments.  The 
first  assignment  of  error  is  to  the  admission  in  evidence  of  the  pat- 
ent to  John  Gray  Blount.  There  are  two  reasons  given  to  sustain 
this  assignment.  The  first  is  that  plaintiff  and  defendant  claim  under 
the  junior  grant,  and  so  defendant  is  estopped.  As  has  been  seen, 
the  decision  of  the  trial  judge  has  overruled  this.  The  second  reason 
is  that  it  was  incompetent  for  the  defendant  to  show  a  paramount 
outstanding  title,  without  connecting  himself  with  that  title.    But  the 
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plaintiff  must  stand  on  his  own  title,  not  on  the  weakness  of  his  ad- 
versary. In  Marsh  v.  Brooks,  8  How.  223,  12  L.  Ed.  1056,  the  court 
says: 

"Where  the  aame  land  hM  been  twice  granted,  the  elder  patent  may  be  set 
op  as  a  defense  by  a  trespasser,  wtaen  sued  In  ejectment  by  a  claimant  unAee 
the  younger  patmtf  wltttout  slvlng  fnrtber  proof  as  to  present  ownership." 

The  second  asugnment  of  error  objects  to  the  introduction  in  evi- 
dence of  a  part  of  the  record  of  the  circuit  court  of  appeals  in  a  cause 
in  whidi  the  present  defendant  in  error,  the  Richmond  Cedar  Works, 
and  the  plaintiff  in  error  here  are  parties,  and  insists  that  this  record 
works  no  estoppel  against  the  plaintiff  in  error.  There  is  no  way 
of  discovering  from  the  record  the  purpose  of  introducing  that  record. 
If  it  was  introduced  for  the  purpose  of  showing  that  defendant  in 
error  always  based  his  claim  on  possession  tmder  color  of  title,  it 
was  relevant  If  for  any-  other  purpose,  it  was  irrelevant  But  it 
does  not  seem  to  have  influenced  the  judgment  of  the  court,  and  so 
it  is  not  a  sufHdent  ground  for  reversal.  Mining  Co.  v.  Taylor,  100 
U,  S.  37,  25  L.  Ed.  541;  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  527,  23  L.  Ed.  868;  lUihvad  Co.  v.  Pratt,  22  Wall 
123,  22  L.  Ed.  827. 

For  the  same  reason  the  third  assignment  of  error,  respecting  the 
introduction  in  evidence  of  the  judgment  in  Hawkins  v.  Richmond 
Cedar  Works,  Z22  N.  C.  87,  30  S.  E.  13,  is  overruled. 

The  only  remaining  assignment  of  o-ror  is  that  the  court  erred 
in  permitting  evidence  ruled  out  and  excluded  by  the  court  as  incom- 
petent to  be  incorporated  in  the  transcript  of  the  record  to  this  court. 
Of  course,  this  was  error,  but  not  reversible  error.  This  court  will 
not  consider  this  part  of  the  record  at  all.  No  doubt  this  was  incor- 
porated in  the  record  under  misapprehensipn  of  the  practice  in  writs 
of  error  from  this  court,  or  some  confusion  of  our  practice  with  the 
practice  in  the  state  court.  In  cases  at  law  the  practice  of  the  fed- 
eral court  follows  as  nearly  as  may  be  the  practice  in  the  courts  of 
the  state,  and  in  which  they  exercise  Jurisdiction  (Rev.  St.  §  914), 
up  to  and  including  the  judgment.  Everything  after  judgment,  look- 
ing to  its  reviejv  in  an,  appellate  court,  is  regulated  solely  by  act  of 
congress,  and  is  in  no  way  affected  or  controlled  by  state  practice. 
MuUer  v.  Ehlers,  91  U.  S.  251,  23  L.  Ed.  319;  Whalen  v.  Sheridan 
(C.  C.)  5  Fed.  494;  U.  S.  V.  Train  (C.  G.)  12  Fed.  853;  Fleitas  v. 
Richardson,  147  U.  S.  538,  13  Sup.  Ct.  429,  37  L.  Ed.  272.  In  order 
to  obtain  relief  from  supposed  errors  in  a  trial  at  law,  a  writ  of  error 
must  be  sued  out  of  the  appellate  court  With  this  writ  of  error 
the  record  must  go  up, — the  whole  record,  unless  the  parties  by 
stipulation  agree  to  except  unnecessary  parts  of  it.  With  the  record 
go  up  such  portions  of  the  testimony  as  are  needed  to  elucidate  the 
exceptions  taken  at  the  trial.  This  record  is  prepared  by  the  clerk, 
aided  by  the  counsel  in  the  case.  With  it  the  trial  court  has  no  con- 
cern, and  over  it  no  control.  If  a  difference  of  opinion  arises  be- 
tween counsel  as  to  the  preparation  of  the  bill  of  exceptions  as  to 
what  and  what  character  of  exceptions  were  taken  at  the  trial,  this 
d^erenpc  the  trial  judge  settles.  Beyond  this  he  does  not  concern 
himself.    If  the  record  sent  up  is  too  meager,  the  appellate  court, 
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Upon  proper  application,  settles  it  by  a  certiorari.  RedfieM  v.  Pari^, 
130  U.  S.  625,  9  Sup.  Ct.  642,  32  h.  Ed.  1053;  Hoskin  v.  Fisher, 
125  U.  S.  317,  8  Sup.  Ct.  834,  31  L.  Ed.  759.  If  it  contain  unneces- 
8U7  matter,  tlie  appellate  court  can  rectify  this  in  fixing  the  costs  of 
the  case.  In  no  event  can  the  mere  existence  in  the  record  of  testi- 
mony excluded  by  the  court,  and  not  considered  by  it,  and  not 
brought  up  by  bill  of  exception,  work  a  reversal  here. 
The  decree  of  the  circuit  court  is  affirmed. 


1.  AfpeaXi— Qdbstions  Rettbwablb— AT.LOWAKOB  or  Costs  in  Equity. 

The  awarding  of  costs  la  equity  Is  discretionary  with  the  court  >nd 
no  appeal  lies  from  Its  action  in  the  matter. 

i,  Saub— Affealable  Ordbhs— Fihai.itt  ok  Decree. 

A  decree  dismissing  a  bill,  npon  which  an  Injanctlon  pendente  lite 
hae  been  issued,  conditioned  on  the  giving  of  a  bond  by  complainant,  is 
final  and  appealable,  notwithstanding  it  orders  a  reference  to  a  master 
to  ascertain  what,  if  any,  damages  hare  been  suatalned  by  defendant  by 
reason  of  the  injunction,  since  snch  mOee  does  not  r^te  to  a  matter 
within  the  pleadings,  bnt  Is  made  slmidy  m  execution  of  Uie  deraee. 

I.  IkJDNCTIOHS— AHCILLAHT  SniTB— DtSMIS^AU 

A  suit  for  an  Injunction  against  waste,  ancillary  to  an  action  In  eject- 
ment by  complainant  agalust  defendant,  Is  properly  ^smissed  on  the 
entry  of  Judgment  for  defendant  In  the  law  action. 
4  Baue — Dauagks  for  Bhbach  of  Bond — Power  ok  Coitkt  to  Allow. 

Whether  or  not  a  courtjsf  equity,  which  baa,  In  the  exercise  of  its  dis- 
cretion, required  a  bond  to  be  given  as  a  condition  to  the  issuance  of  an 
Injunction,  has  Jurisdiction  to  assess  damages  for  the  breach  of  such 
bond  on  dissolving  the  Injunction,  it  has  power  to  dedde  whether  dam- 
ages shall  be  allowed;  and  a  reference  to  ascertain  what,  If  any,  dam- 
ages liave  been  snstained  by  defendant,  is  within  Its  discretion.. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Raleigh.  • 

For  opinion  below,  see  no  Fed.  727. 

T.  B.  Womack,  for  appellant. 

E.  F.  Aydlett  and  P.  H.  Busbee,  for  appellee. 

Before  GOFF  and  SIMONTON.  Circuit  Judges,  and  JACKSON, 

District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  circuit  court  of  the  United  States  for  the  Eastern  district  of  North 
Carolina.  An  action  at  law  to  recover  possession  of  an  interest  in 
a  large  tract  of  land  was  pending  on  the  law  side  of  the  court.  The 
plainttfT  at  law,  William  A.  West,  filed  a  bill  on  the  equity  side  of  the 
court,  praying  an  injunction  against  the  East  Coast  Cedar  Company, 
the  defendant,  restraining  it  from  cutting  timber  on  the  land  in  dispute 
pending  the  action  at  law.  An  injunction  was  issued,  and  as  a  condi- 
tion thereto  an  injunction  bond  was  required  from  complainant.  The 
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case  at  law  having  terminated  in  favor  of  the  defendant  In  this  stut, 
the  bQl  was  dismissed,  the  injunction  was  dissolved,  costs  and  disburse- 
ments  were  awarded  the  defendant,  and  the  court  adds : 

"That  defendant  recover  ct  tbe  comidalncnt  and  the  anretlea  on  the  In- 
Jonctlon  bond  such  damages  as  defendant  has  suffered  by  reason  of  the 
Isndng  of  such  iDjnnctlon.  It  Is  further  ordered  by  the  court  that  this 
cause  be  referred  to  Wm.  M.  Bond,  Esq..  of  Edenton.  N.  C,  who  Is  hereto 
anwlnted  special  master  for  that  purpose,  to  ascertain  and  report  to  this 
eonrt  what  damages,  If  any,  def»idant  has  snflend  by  reason  of  tlie  la* 
Junction  aforesaid." 

Leave  was  granted  to  appeal  from  this  judgment.  The  cause  is 
here  on  several  assignments  of  error,  to  wit:  (i)  Error  in  dismis^g 
the  bill ;  (2)  error  in  dissolving  the  injunction  l>efore  a  final  hearing, 
and  at  such  final  hearing  dismissing  at  the  cost  of  defendant ;  (3)  in 
that  costs  were  to  be  taxed  against  complainant,  and  not  against  the 
defendant ;  (4)  in  that  it  was  adjudged  tluit  defendant  recover  of  com- 
plainant and  his  sureties  on  the  injunction  bond  such  damages  as  the 
defendant  may  have  suffered  by  reason  of  the  issuing  of  the  injunction 
and  referring  the  case  to  a  special  master  to  ascertain  and  report  the 
same,  whereas  his  honor  should  have  decreed  that  the  complainant 
was  not  liable  for  any  damages  upon  the  injunction  bond  in  this  case. 

The  second  and  third  assignments  of  error  cannot  be  entertained 
in  this  court.  They  complain  that  costs  are  taxed  against  complain- 
ant. Costs  in  equity  are  within  the  discretion  of  the  court,  and  hence 
no  appeal  lies  to  this  court  in  the  matter  of  costs.  Stuart  v.  Boul- 
war«,  133  U.  S.  78,  10  Sup.  Ct.  242,  33  L.  Ed.  568;  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  1157;  Mining  Co.  v.  Sweeney, 
24  C  C  A.  578,  79  Fed.  277.  No  abuse  of  this  discretion  is  shown. 
Clarke  v.  Warehouse  Co.,  10  C.  C.  A.  393,  62  Fed.  328. 

With  regard  to  the  first  and  fourth  assignments  of  error,  there  is 
doubt  at  the  threshold  whether  the  decree  below  is  fuial.  If  it  had 
stoi^ed  at  the  dismissal  of  the  bill,  of  course  it  would  have  been  finaL 
But  continuing,  the  court  below  ordered  a  reference  to  inquire  and  re- 
port what  damages,  if  any,  defendant  has  suffered.  So  the  bill  is  dis- 
missed in  words,  but  it  is  retained  in  effect,  for  the  purpose  of 
ascertaining  the  damages.  The  test  of  the  finality  of  a  decree  is  that, 
if  it  be  affirmed  in  the  appellate  court,  nothing  will  be  required  of  the 
court  below  but  to  execute  its  own  decree.  Bostwick  v.  Brinkerhoff, 
106  U.  S.  3,  I  Sup.  Ct.  15,  27  h.  Ed.  73.  Or  as  it  is  put  in  Mower 
V.  Fletcher,  114  U.  S.  127,  5  Sup.  Ct.  799,  29  L.  Ed.  117: 

**A  Judgment  of  a  superior  court  remandlug  a  case  to  an  Inferior  court  fM 
entry  of  Judgment,  and  leaving  no  Judicial  discretion  to  the  latter  as  to 
fnrUier  proceedlDgs,  U  final.** 

In  the  case  at  bar  the  order  relating  to  the  injunction  bond,  and 
damages  thereunder,  cannot  be  said  to  be  within  the  pleadings.  It 
is  ordered  simply  in  execution  of  the  decree. 

In  McGourkey  v.  Railroad  Co.,  146  U.  S.  54S,  546, 13  Sup.  Ct.  172, 
36  L.  Ed.  1076,  the  law  is  thus  stated : 

*lt  may  be  said  In  general  that  If  the  conrt  make  a  decree  fixing  the 
rights  and  liabilities  of  the  parties,  and  thereupon  refer  the  case  to  a  master 
tot  a  ministerial  purpose  mly,  and  no  further  proceedings  In  court  are  con- 
templated, the  deoee  Is  flnaL  But  If  It  reia  the  case  to  blm  as  a  sub- 
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ordinate  comt  and  fbr  a  judicial  pivpoae»— as  to  atato  an  aeoonnt  betweot 

the  parties,  upon  which  a  further  decree  Is  to  be  entered,— the  decree  la  not 
flnaL  But  even  If  an  acconot  be  ordered  taken.  If  such  accounting  be  not 
Bsked  for  In  the  btll,  and  be  ordered  simply  In  execntion  of  the  decree,  and 
such  decree  be  final  aa  to  all  mattera  wltbia  the  ^eadlnga.  It  will  still  be  re- 
garded as  flnaL" 

The  provision  in  the  order  of  the  court  below  with  reference  to 
the  damages  is  simply  in  execution  of  the  decree,  and  imposes  no 
judicial  duties  on  the  special  master.  He  is  to  decide  nothing.  We 
are  of  the  opinion  that  this  decree,  under  this  case,  is  final.  This 
being  the  case,  we  see  no  error  in  the  court  below  in  dismissing  the 
bill.  It  was  filed  only  as  ancillary  to  the  suit  at  law,  in  order  that  mat- 
ters should  remain  in  statu  quo  pending  the  result  of  that  case.  The 
case  at  law  has  ended  in  favor  of  the  defmdant.  The  case  in  equity 
has  served  its  purpose,  and  should  be  dismissed. 

The  complainant,  however,  appeals,  and  assigns  for  error  the  order 
respecting  the  damages  secured  by  the  injunction  bond.  The  require- 
ment of  a  bond  from  complainant  in  granting  an  injunction  is  a  matter 
within  the  discretion  of  the  court.  The  amount  of  such  a  bond  is  also 
within  its  discretion.  Even  where  a  bond  has  been  required,  it  is 
still  within  the  discretion  of  the  court  whether  it  ought  to  be  enforced. 
Russell  V.  Farley,  105  U.  S.  443, 26  L.  Ed.  io6a  It  has  been  doubted 
whether  the  court,  when  a  bond  has  been  taken,  can  assess  the  dam- 
ages, or  leave  the  defendant  to  his  action  at  law  on  the  bond.  In 
Bein  v.  Heath,  12  How.  168,  13  L.  Ed.  939,  Chief  Justice  Taney  said, 
in  so  many  words,  that  in  such  a  case  the  bond  must  be  sued  at  law. 
And  this  opinion  was  followed  by  Mr.  Justice  Curtis,  on  circuit,  in 
Merryfield  v.  Jones,  2  Curt.  306,  Fed.  Cas.  No.  9,486.  But  Mr- 
Justice  Bradley,  speaking  for  the  court  in  Russell  v.  Farley,  supra, 
discussing  these  cases  and  others  quoted  to  it,  says : 

"Uiran  a  careful  ^Eamlnatlon,  we  are  not  sattefled  that  they  fnmtah  any 
good  anthortty  tm  disaffirming  the  powo-  of  the  court  having  poasea^n  of 
tiie  case.  In  the  absence  of  any  statute  to  the  contraxy,  to  have  the'dami^aa 

assessed  under  Its  own  direction.  This  Is  the  ordinary  course  in  the  court 
of  cbancery  in  England,  by  whose  practice  the  courts  of  the  United  States 
are  governed,  and  seems  to  be  In  accordance  with  sound  principle.  The 
Imposition  of  terms  and  conditions  upon  the  parties  before  the  court  la  an 
incident  to  Its  Jurisdiction  over  the  case,  and,  having  possession  of  the 
principal  case,  It  is  fitting  that  It  should  have  power  to  dispose  of  the  Inci- 
dents arising  therein,  and  thus  do  complete  justice  and  pot  an  end  to  the 
litigation." 

He  also  says,  if  it  has  this  power,  it  is  a  matter  of  discretion.  These 
remarks  of  Mr.  Justice  Bradley  are  obiter  dicta.  In  Meyers  v.  Block. 
120  U.  S.  214,  7  Sup.  Ct.  525,  30  L.  Ed.  642,  the  power  of  the  court 
of  equity  to  impose  any  terms  in  its.  discretion  in  nanti^ng  or  con- 
tinuing an  injunction  is  stated  as  beyond  question.  In  Coosaw  Min. 
Co.  v.  Farmers'  Min.  Co.  (C.  C.)  51  Fed.  107,  the  circuit  court,  in  a 
case  of  this  character,  assumed  jurisdiction  to  assess  the  damages. 
The  reasons  given  are  that  the  suit,  from  its  inception,  was  in  that 
court;  the  conduct  of  the  parties  is  always  under  its  supervision; 
the  character  of  the  questions  involved,  and  the  ease  or  difHculty  in 
reaching  a  conclusion  upon  them,  can  nowhere  be  as  well  known  as  io 
the  court  which  heard,  considered,  and  decided  them.   Be  this  as  it 


UHITBD  8TATB8  ORAHOPHuHS  00.  T  BBAKAV. 


MS 


may,  it  is  clearly  within  the  power  of  the  court  to  decide  whether  or 
not  damages  be  allowed  in  a  case  where  an  injunction  bond  has  been 
giren.  This  was  the  precise  point  decided  in  Russell  v.  Farley,  supra. 
This  is  within  its  discretion.  The  order  of  the  court  below  refers  to 
a  special  master  the  duty  of  inquiring  whether  or  not  defendant  has 
suffered  damages,  and  to  what  extent.  This  was  simply  to  furnish 
it  with  information  as  a  guide  to  the  exercise  of  its  discretion.  The 
report  on  the  inquiry  may  induce  the  court  to  content  itself  with  fixing 
the  costs  only  on  complainant.  "On  this  point  the  judgment  of  the 
court  approaches  so  near  to  an  exercise  of  discretion  that  we  would 
require  a  very  clear  case  to  be  made  in  order  to  induce  us  to  reverse 
It."*  Russell  V.  Farley,  lo^  U.  S.  44^,  26  L-  Ed.  io6a 
The  decree  of  the  circuit  court  is  afiirmed. 


UNITED  ETFATES  GBAMOFHONB  CO.  T.  SKAHAN. 
(Clrcntt  Court  of  Appeals,  Fourtb  Olrcult   Febniarr  4,  19Q8L) 


Atfbai^Rbtibw— Order  Grantino  Prbliminart  iHjnHcnoK. 

Under  the  settled  rule  that  the  granting  or  refnalDg  of  a  pr^Imlnarj 
Injunction  Is  not  a  matter  of  strict  right,  bat  rests  largely  In  the  dis- 
cretion of  the  court,  which  will  not  be  interfered  with  except  where 
Improvidently  exercised,  an  order  granting  or  continuing  such  an  In- 
Juuctlon  will  not  be  reversed  on  appeal,  where  It  was  made  In  an 
ancillary  suit,  and  followed  a  similar  order  granted  by  another  court 
in  the  principal  case,  and  where  the  court  acted  after  a  careful  con< 
sldoatlon  of  the  Issues  and  facts,  which  were  complicated. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Parkersburg. 

This  case  comes  up  by  appeal  from  the  circuit  court  of  tiie  United  States 
tor  tin  district  of  West  Ylrginla.  The  appeal  Is  from  an  order  granting  and 
oontlnalng  a  tonporary  Injunction.  The  facta  easentlal  to  a  discnaslon  d 
the  qnestfons  InvolTed  In  this  appeal  are  these: 

Emlle  Boilner  was  the  inventor,  patentee,  and  owner  of  a  certain  sound- 
producing  machine,  to  which  he  gave  the  name  of  Qramoptaone.  The  United 
States  Gramophone  Company,  a  corporation  of  the  state  of  West  Virginia, 
became  entitled  to  all  the  right,  title,  and  Interest  of  Berliner  In  these 
patents.  Being  so  entitled,  on  2d  September.  1896.  this  corporation  assigned 
and  gsTo  to  one  W.  C.  Jones,  of  New  York  City,  the  sole  and  excIuslTe  right 
to  manufacture.  seU,  lease,  and  deal  in  said  loTentlons  of  Berlins  in  the 
United  States.  The  consideration  of  this  transfw  Is  the  payment  of  money 
and  the  performance  of  mutual  corenants,  all  of  yrMeh  are  carefully  set  out 
In  detail.  7ones  Is  allowed  to  organise  a  company  within  00  days  from  tiie 
date  of  the  contract  to  take  his  place  therein,  enjoy  all  his  rights  thereunder, 
and  assume  and  perform  all  contracts  and  obligations,  and  be  bound  by  the 
conditlonB  Imposed  on  him  In  hfs  contract  with  the  United  States  Gramo- 
phone Company.  One  of  the  conditions  of  the  contract  is  the  right  of  for- 
feiture reserved  to  t>otb  parties  upon  the  failure  of  the  other  party  to  per- 
form Its  corenanta  thereunder.  That  Jones  thereupon  organized  the  Berliner 
Onum^hone  Oompany,  and  Invested  It  with  all  his  rights  undw  this  con- 
trsct.  llie  Berlins  Gramophone  Company,  a  corporation  of  tbe  state  of 
Virginia,  on  18tb  October,  1696,  entered  Into  a  contract  with  Frank  Seaman. 
In  which,  styling  Itself  the  licensor,  it  declares  itself  to  be  In  exclusive  coo- 
troL  Id  the  United  States,  of  the  Invoitions  of  Bmlle  Be^er  relatlns  to  tiie 
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gramophone,  and  thereupon  grants  to  Frank  Seomaa  tbe  exelnslTe  HoeiiM 

to  buy,  sell,  and  deal,  tlirougboat  the  United  States  of  America  (except  Id 
tbe  District  of  Columbia),  in  graraopbonea  and  gramophone  goods  embodied 
In  tbe  said  Inventions,  and  all  ImprovementB  tber^n  that  may  come  to  tbe 
licensor's  control,  excepting  recording  apparatus.  Among  the  i^tIsIods  vt 
this  agreement  1b  this:  Tbe  price  which  tbe  lIceuBor  sbaD  tec^Te  from  the 
licensee  for  gramophones  and  gramophone  goods  sball  be  tbe  ram  of  the 
following  Items:  tl)  The  actual  manufacturing  cost;  (2)  k  margin  of  M 
per  cent,  of  tbe  said  manufacturing  cost;  (3)  a  royalty  which  the  licensor 
is  required  to  pay  to  tbe  United  States  Gramophone  Company,  to  the  amount 
of  XO  per  cent  of  the  retail  price  of  the  gramophone  and  gramophone  goods. 
There  Is  also  provision  for  cancellation  by  the  licensor  of  the  agreement  In 
case  of  breach  of  covenant  by  Seaman.  Differences  arose  between  Seaman 
and  the  Berliner  Gramophone  Company.  These  culminated  In  a  rait  b7 
Seaman  in  the  circuit  court  of  the  United  States  for  the  Western  district 
of  Virginia  against  the  company,  charging  breaches  of  the  covenants,  and 
praying  injunction;  whereupon  a  temporary  injunction  was  granted.  The 
interest  in,  and  certain  actions  of,  the  United  States  Gramophone  Company, 
in  connection  vrltb  this  contract,  having  been  developed  at  the  bearing. 
Seaman  Qled  bis  bill  against  the  Berliner  Gramophone  Company  and  the 
United  StatM  Gramophone  Company  In  tbe  Western  district  of  Virginia.  No 
service  could  be  mnde  of  process  under  this  bill  on  the  United  States 
Gramophone  Company,  Inasmuch  as  it  was  a  resident  of  West  Vlrgioia, 
and  hud  no  one  in  Virginia  who  could  be  served  for  ft.  Thereupon  Seaman 
filed  in  tbe  circuit  court  of  West  Virginia  the  bUl  the  basis  of  this  suit 
The  United  States  Gramophone  Company  is  a  corporation  of  West  Virginia. 

This  bill  recites  the  filing  of  the  proceedings  against  the  Berliner  Gramo- 
phone Company  In  the  Western  district  of  Virginia;  the  granting  of  tha 
temporary  injunction  upon  it;  the  various  proceedings  thereupon;  tbe  filing 
of  a  bill  against  both  the  Berliner  Gramophone  Company  and  tbe  United 
States  Gramophone  Company,  Reeking  relief;  the  failure  of  this  bill  to 
effect  Its  purpose,  because  the  United  States  Gramophone  Company  was  not 
a  resident  of  that  district.  It  was  then  cliargcd  that  certain  stockholden 
In  these  two  Gramophone  Companies  bad  signed  an  agreement  for  the  sale 
of  a  controlling  interest  in  their  stock  to  one  Carles  Adamson,  whereby 
the  two  corporations  are  practically  dissolved,  and  a  new  corporation  created, 
called  tbe  Consolidated  Talking  Machine  Company  of  America,  the  object, 
purpose,  and  effect  of  which  Is  to  enable  tbe  Berlins  Gramophone  Com- 
pany, by  colluding  with  tbe  United  States  Gramophone  Company,  to  avoid 
the  result  of  Its  breach  of  contract,  and  to  escape  the  effect  of  the  decreeB 
of  the  court  It  then  recites  the  transaction  between  tbe  United  States 
Gramophone  Company  and  Jones;  the  confirmation  of  this  transaction  by 
Berliner,  the  patentee;  the  vesting  of  all  Jones*  rights  In  tbe  contract  in  the 
Berliner  Gramophone  Company;  the  contract  betweoi  UiIb  gramophone 
company  and  the  complainant  by  which  complainant  acquired  the  exclu- 
sive right  to  sell  all  the  gramophones  and  gramophone  goods  manufactured 
by  the  said  gramophone  company;  the  active  prosecution  by  complainant 
of  his  work  under  said  contract  and  the  targe  expenditure  of  money  by 
him  In  promoting  It;  the  failure  of  tbe  B^liner  Gramophone  Company  to 
perform  Its  contract,  and  the  suit  thereupon  by  the  complainant  The  blU 
then  goes  on  to  charge  a  conspiracy  between  these  two  gramophone  com- 
panies and  other  persons  for  the  purpose  of  injuring  and  defrauding  com- 
plainant of  the  refusal  to  deliver  him  the  gootte  according  to  the  contract, 
and  of  their  forfeiture  of  tbe  contract  snd  that  to  thia  end  thoy  hftvtt 
served  him  with  notice  of  the  cancellation  of  the  contract  not  only  between 
him  and  the  Berliner  Gramophone  Company,  but  also  between  these  two 
companies,  which  notices,  however,  It  is  charged,  are  entlrdy  insnfflcleat, 
and  not  in  conformance  to  or  compliance  with  the  contract  and  In  the  caso 
of  tbe  latter  notice  Is  collusive  and  fraudulent  not  properly  given,  and  not 
justifled  by  the  terms  of  the  contract,  and  that  the  United  States  Gramo- 
phone Company  has  all  along  had  full  notice  of  the  rights  of  .comidalnant 

The  bill  prays  an  injunction  restraining  the  cancellation  of  tbe  eontmet 
made  between  the  Berlhier  Gramophone  Company  and  Uie  eonidainant  ftnd 
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between  the  same  company  and  the  United  States  Gramophone  Oompany; 
also  an  iujunctlon  against  the  United  States  Gramophone  Oompany,  and  all 
persona  acting  under  It  from  assigning,  transferring,  or  In  any  manner  dis- 
posing of,  alienating,  or  affecting,  the  right,  title,  and  interest  of  the  de- 
fendant In  the  patent  rights  transferred  by  and  described  in  aald  contract*, 
and  firom  dealing  with  them  In  any  way  by  which  they  may  go  Into  the 
bands  of  any  one,  sare  subject  to  the  rights  of  complainant  tliercdn;  tiiat 
the  United  States  Gramophone  Company  be  enjoined  from  effecting  or  carry- 
ing ont  any  scheme  of  con8olldatl<m  with  the  Consolidated  Talking  Machine 
Company  of  America  or  any  other  corporation;  that  It  be  reqolred  to  pro- 
duce and  file  with  the  clerk,  pending  the  determination  of  the  coatroversy 
in  this  case,  all  the  originals  of  the  said  patents  and  improTements  thereon, 
the  subject  of  the  contracts  aforesaid;  and  for  general  relief. 

On  4tb  October,  1900,  upon  filing  the  verified  bill,  a  temporary  Injunction 
WES  Issued,  with  leave  to  defendant,  on  20  days*  notice,  to  move  to  set  It 
aside.  On  Sth  November,  1000,  the  defendant  gave  notice  of  a  motion  to 
dissolve  the  temporary  Injunction,  and  on  6tb  Jiovember  filed  Its  answer  to 
the  Mil.  On  30th  November,  1900,  the  motion  came  up  for  a  hearing,  and 
was  postponed  by  the  court  until  certain  depositions  could  be  taken  by  both 
sides.  On  24th  January  leave  was  given  to  complainant  to  file  a  supple- 
mental and  am«ided  bill,  In  which  is  set  out  In  full  the  alleged  agreement 
for  consolidation  of  the  two  gramophone  companies.  It  conbilns  practically 
the  same  prayers  as  the  original  bill.  To  this  supplemental  amended  bill 
th'e  defendant  demurred:  (1)  Because  no  cause  Is  stated  entitling  complain- 
ant to  the  relief  prayed  therein.  (2)  Because  the  Consolidated  Talking  Bla- 
chine  Company  of  America  and  Chories  Xdamson  and  the  Berliner  Gramo- 
phone Company  wwe  necessary  parties  to  the  bill.  <S)  Because  ttiey  are 
nonresidents  of  this  district  and  cannot  be  compelled  to.  answer  herein. 
(4>  There  seems  to  be  a  defect  In  this  ground,  which  is  in  these  words: 
"That  there  Is  not  any  person  or  persons  or  corporations  who  or  whl<^ 
have  or  has  a^common  Interest  with  the  said  Consolidated  Talking  Machine 
Company  of  America,  or  the  Berliner  Gramophone  Company,  or  CXias.  Adam- 
Kon,  or  the  peraons  wbo  signed  the  agreement  of  June  15,  1000,  either  col- 
lectively as  a  class  or  individually,  whose  Intwests  in  the  said  bill  affect 
and  who  wlU  tw  affected  If  the  relief  inayed  for  Is  granted.*'  (B)  Because 
by  plaintUTfl  own  admisalon  he  has  a  complete  remedy  against  the  Con- 
solidated l^lng  Machine  Company  of  America,  and  therefore  bta  remedy 
is  against  that  company,  and  not  this  defendant 

On  27th  April.  1901,  defendant  moved  to  dissolve  the  injunction  granted 
4tb  October,  1900.  The  court  did  not  pass  on  the  motion,  but  on  15th  May, 
1901,  entered  this  order:  "(1)  The  plaintiff,  Frank  Seaman,  shall,  within 
fifteen  days  from  this  date,  enter  into  a  stipulation  with  the  United  States 
Gramophone  Company^  whereby  be  shall  agree  upon  his  part  to  carry  ont 
in  good  faith,  and  in  all  respects,  all  the  terms,  covenants,  agreements,  and 
stipnlatlonB  contained  In  the  contract  of  Octobw  10,  1886,  between  him  and 
the  Bortlner  Gramophone  Oompany;  and  the  said  United  Statea  Gramophone 
Company  shall  likewise  stipulate  within  a  like  period  of  time  to  carry  ont 
and  perform  all  the  agreements,  covenants,  and  stipulations  contained  In 
said  contract  so  far  as  the  same  were  to  be  performed  by  the  said  Berliner 
Gramophone  Company,-^at  is  to  say,  the  United  States  Gramophone  Com- 
pany shall  take  the  place  under  said  contract  of  the  Berliner  Gramophone 
Company,  and  perform  the  said  contract  Just  as  It  Is  provided  therein  to  be 
p^ormed  by  the  Berliner  Gramophone  Gompai^.  ^  Should  either  the 
said  Frank  Seaman,  plaintiff,  or  the  United  States  Qramophrae  Company, 
defendant  within  tiie  time  aforesaid,  fall  to  rater  into  such  stipulation,  or. 
If  entered  into,  fall  to  carry  out  the  same  in  good  faith,  In  all  respects, 
then,  and  In  that  event  the  motion  to  dissolve  the  Injunction,  awarded  In 
this  cause  on  October  10, 1900,  Is  continued  until  June  13,  1001.  Should  said 
stlpnlation  be  entered  Into,  however,  this  decree  shall  not  be  construed  so 
as  to  relieve  Frank  Seaman,  the  plaintiff,  of  the  performance  and  execution 
of  any  covenant  and  agreement  to  pay  the  United  States  Gramophone  Com- 
pany the  n^alties  iwovided  few  under  the  contract  of  Octobw  1<K  1896;  but 
on  tb9  emtiuy.  It  Is  tiia  Intention  of  tlils  docreo  to  dndnv*  fliat  nld  roiy- 
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Bltles  sball  be  paid  to  the  said  United  States  Gramophone  Ctompaar.  If  uU 
stipulation  be  entered  Into,  In  the  same  wa7,  and  in  the  same  amounts,  aa 
provided  for  In  said  contract  The  said  stipulation.  If  ent^ed  Into,  shall 
in  no  wise  prejudice  tlie  rights  of  any  of  the  parties  to  this  or  any  other 
litigation,  and  It  shall  only  be  in  force  and  effect  until  tbe  further  order  of 
the  court  and  in  no  event  longer  than  the  end  of  tbe  Htlgatton  now  pending 
in  Virginia  between  Frank  Seaman  and  tbe  Berltaitf  Qramopbone  Com- 
pany." 

On  Gtb  June,  190!1,  defendant  filed  its  answer  to  the  amended  supplemental 
bill.  Efforts  were  made  to  prepare  the  stipulations  ordered  by  the  court, 
but  It  appears  by  an  order  of  15th  June.  1901,  that  the  defendant  had  not 
signed  tbe  stipulation;  whereupon  tbe  court  ou  16th  June,  1901,  directed 
that  the  United  States  Gramophone  Oompany  and  tbe  Berliner  Gramophone 
Company  should  both  sign  the  stipulation  wittiin  10  days.  If  they  did  not 
do  80,  the  motion  to  dlssolTe  the  bijanctlon  would  be  oraruled,  ud  tbe 
same  continued.  On  ISth  June,  1901,  defendant  filed  bis  petition  for  leave 
to  appeal,  with,  assignment,  of  errors.  The  appeal  was  allowed,  and  tbe 
cause  la  bore.  There  are  12  assignments  of  error,  as  follows:  "(1)  It  was 
error  to  award  tbe  injunction  of  October  4,  1900,  without  notice  to  tbe 
defendant  company.  Tbe  order  awarding  said  injunction  Is  hereby  referred 
to  and  made  a  part  of  this  assignment  (2)  It  was  error  to  make  and  enter 
the  decree  of  November  30,  1900,  Instead  of  hearing  tbe  motion  then  sub- 
mitted to  dissolve  tbe  injunction,  due  notice  of  wblcb  bad  been  giv«i.  (3> 
It  was  error  to  permit  tbe  plaintiff,  without  notice  to  tbe  defendant  to  file 
his  amended  and  supplemental  bill.  It  wae  ern»  to  have  overruled  the 
demnrrw  of  the  defendant  company  to  said  amended  and  snpi^emental  bill, 
aa  was  done  by  tbe  decree  of  May  15, 1901.  (5)  It  was  error  to  have  rejected 
the  stipulation  tendered  by  tbe  defendant  company  In  pursuance  of  the  re- 
quirements  of  decree  of  May  15,  1901,  and  to  have  required  the  defendant 
company  to  make  another  und  new  stipulation,  as  was  done  by  the  decree 
entered  in  this  cause  June  15,  1001.  (6)  It  was  error  to  4Dake  and  enter 
tbe  decree  of  May  15,  1901,  and  by  that  decree  to  require  the  parties,  plalntifl 
and  defendant  to  enter  Into  an^  stipnlatJon  whatsoever.  (7)  It  was  wror 
In  the  decree  of  June  15,  1901,  wblcb  put  upon  tbe  defendant  company  tbe 
necessity  of  procuring  tbe  execution  of  tbe  new  proposed  stlpulatlfHi  by  tlie 
BOTllnw  Qramopbone  Company,  and  It  was  error  to  enter  the  last  order  of 
June  15tfa,  modifying  previous  orders  and  decrees.  (8)  It  was  oror  in  the 
decree  of  June  15,  1001,  in  providing  for  a  new  stipulation,  and  further  pro- 
viding that,  unless  tbe  new  stipulation  was  executed  within  ten  days  from 
tbe  date  of  said  decree  by  tbe  defendant  company  and  tbe  Berliner  Gramo- 
phone Company,  the  motion  to  dissolve  tbe  Injunction  awarded  Octob»  4, 

1900,  should  stand  overruled,  and  tbe  Injunction  contlnned.  (9)  It  was  «Tor 
not  to  have  sustained  tbe  motion  of  the  defendant  company  to  dissolve  the 
said  injunction  awarded,  as  aforesaid,  on  October  4, 1900.  (10)  It  was  error 
to  overrule  the  motion  made  by  the  defendant  In  the  order  of  Blsy  U,  lOQOL, 
for  an  Increase  in  the  penalty  of  the  Injunction  bond.  (11)  It  was  vaor 
to  have  entered  any  decree  in  this  cause  after  the  first  regular  term  of  the 
court  held  after  October  4,  1900;  the  next  regular  term  of  tbe  sold  court 
after  October  4. 1900,  being  fixed  by  law  to  b^n  on  tbe  lOtb  day  of  January. 

1901.  (12)  There  are  otber  errors  apparoit  on  tbe  face  of  the  record  oo 
account  of  which  tbe  ai^eUate  conrt  will  be  Mked  to  rerene  tbe  pneeadtnga 
had  In  this  cause.*' 

Marshall  McCormick  (Isaac  Nordlinger^  on  the  bneQ*  for  appdiant. 
John  T,  Harris  and  Waldo  G.  Morse,  for  appellee. 

Before  SIMONTON.  Circuit  Judge,  and  PURNELL  and  WAD- 
DILU  District  Judges. 

SIMONTON,  Circuit  Judge  (after  sUting  the  facts  as  above).  The 
record  is  large  and  contusing.  It  is  essential,  therefore,  to  keep  in 
mind  the  question,  and  the  only  question,  which  presents  itself  to  this 
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court  under  this  appeal  at  this  term.  It  is  an  appeal  from  an  inter- 
locutory order;  and  the  only  order  from  which  an  appeal  can  be 
taken  at  this  stage  of  the  case  is  the  order  of  15th  June,  1901,  con- 
tinuing the  injunction.  Under  the  act  of  congress  of  1900  (31  Stat. 
660)  appeals  He  from  interlocutory  orders  granting  or  continuing  an 
injunction,  provided  the  appeal  is  taken  within  30  days  from  the  entry 
of  the  order.  The  first  temporary  injunction  was  granted  October  4, 
1900,  The  appeal  in  this  case  was  15th  June,  1901.  So  the  first  and 
ninth  assignments  of  error  need  not  be  regarded. 

With  regard  to  the-  other  assignments  of  error,  they  are  directed 
largely  to  the  merits  of  the  case,  and  bear  incidentally  on  the  question 
as  to  continuing  the  temporary  injunction.  Was  this  improvidently 
awarded?  The  ntle  upon  this  subject?  is  clearly  stated  in  Welsbach 
Light  Co.  V.  Cosmopolitan  Incandescent  Light  Co.,  43  C.  C.  A.  419, 
104  Fed.  84,  and  it  applies  as  well  to  the  granting  as  to  the  refusing 
to  grant  an  injunction. 

**In  detennlnlDg  Id  a  given  case  whether  tbe  ctrcalt  court  erred  In  refus- 
ing an  injunction  [tending  litigation.  It  is  to  be  remembered  that  such  in- 
junction in  DO  case  Is  a  matter  of  strict  rlgbt  The  application  for  it  mast 
be  addressed  to  tbe  sound  discretion  of  the  court  It  mar  be  granted  or 
refused  unconditionally  or  on  trams.  Upon  appeal  ordinarily  tbe  questioii 
Is  ^mply  whether  the  court  acted  ImproTldently.  Only  what  clearly  wro- 
neons  will  the  order  be  reversed." 

Sec,  also,  Ritter  v.  Ulman,  24  C.  C  A.  71,  78  Fed.  222,  42  U.  S. 
App.  263. 

In  the  case  at  bar  the  record  presented  grave  questions  requiring 
careful  deliberation.  There  were  charges  and  counter  charges.  The 
facts  were  complicated,  and  needed  full  investigation.  Another  court 
of  co-ordinate  jurisdiction  was  engaged  in  the  same  investigation  and 
examination,  and  had  issued  its  temporary  injunction.  The  case  was 
evidently  auxiliary  to  the  case  referred  to  pending  in  the  Western  dis- 
trict of  Virginia,  and  was  brought  in  the  district  of  West  Virginia 
solely  because  the  present  defendant  refused  to  waive  its  privilege  of 
trial  in  the  district  of  its  residence.  The  court  below  clearly  was  im- 
pressed with  the  comity  due  to  the  court  in  A^rginia.  The  learned 
judge,  who  had  had  the  widest  experience,  gave  the  case  his  most 
careful  and  patient  examination.  He  came  to  his  conclusion  slowly, 
and  not  improvidently.  Under  all  these  circumstances,  it  seemed  to 
him  desirable  that  the  status  quo  should  be  maintained,  certainly  until 
the  main  issues  should  be  passed  upon  and  determined  in  the  case  be- 
fore the  circuit  coiut  of  the  Western  district  of  Virginia. 

We  are  not  prepared  to  say  that  the  action  of  the  court  below  in 
continuing  the  temporary  injunction  was  improvident  Its  decree  is 
affirmed. 
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BQBLINER  GRAMOPHONE  GO.  T.  SEAMAN. 
(Clrcntt  Court  of  Appeals,  Fonrth  GlrcniL  Febroary  4.  19(0) 

No.  412. 

t.  Equity— DisMtMAi;  of  Bill  by   Appbllatb  Coubt— Effbot  of  Prtob 

Ahbndmkkt. 

After  the  graDtIng  of  a  preliminary  Injunction  by  a  circuit  court,  com- 
plainant b;  leave  of  court,  filed  an  amended  ^nd  supplemental  bllL, 
Defendant  afterwards  appealed  from  the  order  granting  the  Injunctloii, 
but  the  record  on  appeal  did  not  show  the  amended  bill,  nor  was  It  called 
to  the  attention  of  the  circuit  court  of  appeals.  That  court  on  the  hear- 
ing, (urdered  the  dismissal  of  die  bill.  JETeM^  that  on  the  flUng  of  the 
amended  and  snpplMnental  bOl  such  bill,  together  with  the  orlgiual  bill, 
constituted  one  pleading  and  one  record,  and  that  the  order  of  the 
pellate  court,  having  been  made  upon  a  defective  record,  did  not  operate 
to  dismiss  the  bill  as  aifiended. 

IL  Appeal— Rb VIEW— Allotting  Aubmdhbkt  of  Flbadikob. 

The  granting  of  leave  to  file  an  amended  and  supplemental  bill  Is  a 
matter  within  the  discretion  of  the  court  and  Its  action  will  not  be  re- 
viewed in  an  appellate  court  unless  there  has  been  a  gross  abuse  of  ttils 
discretion. 

8.  Equity— (3 RouKDs  op  Jurisdiction — Sufficikkcy  of  Bill. 

A  bill  In  equity,  which  alleges  that  the  parties  entered  into  a  contract 
the  performance  of  which  was  to  extend  over  a  term  of  years,  and  that 
defendant  which  Is  a  corporation,  has  conspired  with  others  to  take 
such  action  as  will  render  it  impossible  to  perform  the  contract  on  Its 
part  and  will  also  render  it  Insolvent,  for  the  purpose  of  defeating  ihe 
rights  of  complainant,  states  grounds  for  equitable  relief,  and  Is  not  de- 
murrable. 

4  Same— Rbtention  of  Jdribdictioh  AcQDniEi>— Ehjoifino  Actioh  at  Law. 
A  court  of  equity  which  has  r^btfully  taken  jurisdiction  of  a  eontro- 
•vtmy  and  has  all  the  parties  before  It  will  retain  sncb  Jniladlcdon  to 
grant  full  relief,  and  may  enjoin  tlie  Institution  and  prosecution  of  an 
action  at  law  by  one  of  the  parties  in  any  other  court  luTi^Tlng  Hie 
matters  in  controversy  before  It 

6.  Appeal— Appeal ABLts  Ordebs— Kepubiko  to  Dissolvb  Imjubotioh. 

Under  Act  Cong.  June  6, 1900  (81  Stat  000),  an  Interlocutory  order  of  a 
federal  court  refusing  to  dlssolTe  an  Injunction  Is  not  appealaUe. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Virginia. 
See  io8  Fed:  714. 

Wm.  Gordon  Robertson  and  Marshall  McCormick  (Albeit  B. 
Weimer  and  Frederick  M.  Leonard,  on  the  briefs),  for  appelknt. 
John  T.  Harris  and  Waldo  G.  Morse^  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  JACKSON  and  FUR- 
NELL,  District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  again  by  appeal 
from  an  order  of  the  circuit  court  of  the  United  States  for  the  Western 

district  of  Virginia  granting  a  temporary  injunction  on  the  filing  of 
an  amended  and  supplemental  bill.  The  case  has  been  in  this  court 
on  appeal  from  an  order  of  the  same  court  granting  a  temporary  in- 
junction upon  an  original  bill.   The  appeal  was  heard  M«y  1901, 


Digitized  by 


BIBUHBB  aiUUOPH0»  GO.  8EAHAM. 


TBI 


opinion  filed  in  July,  1901  (110  Fed.  30),  and  by  the  mandate  the  in- 
junction was  dissolved,  and  the  case  was  remanded  to  the  circuit  court, 
with  instructions  to  dismiss  the  bill.  It  seems,  however,  that  pending 
this  appeal,  and  before  citation  issued  or  served,  before  the  record  was 
filed  in  this  court,  the  court  below,  on  application  of  complainant,  had 
permitted  an  amended  supplementel  bill  to  be  filed.  The  petition  for 
leave  to  file  this  amended  supplemental  bill  was  filed  October  17, 
1900,  whilst  the  court  had  the  question  as  to  the  injunction  on  the 
original  bill  under  consideration.  On  December  3,  1900,  leave  was 
given  to  file  the  amended  supplemental  bill  after  argument  by  counsel 
on  both  sides.  The  supplemental  bill  was  filed  December  7th  follow- 
ing. The  defendant  filed  demurrer  to  the  whole  bill  January  7,  1901. 
This  was  set  down  for  argument,  and  in  the  order  it  was  provided  that, 
as  soon  as  the  donurrer  shall  have  been  passed  upon,  the  defendant 
shall  have  leave  to  plead  or  answer  thereto,  as  he  may  be  advised,  in 
accordance  with  the  equity  rules.  On  March  23,  190Z,  argument  was 
had  on  the  demurrer,  and  it  was  overruled.  'Diereupon,  by  leave  of 
the  court,  the  defendant  filed  its  answer.  The  complainant  thereupon 
moved  the  court  for  a  temporary  injunction  on  the  prayers  of  his  bill. 
The  court  on  the  same  day  granted  the  motion  so  far  as  the  fifth  prayer 
was  concerned,  to  wit,  restraining  the  defendant  from  prosecuting  an 
action  at  law  brought  by  it  against  the  complainant  in  the  circuit  court 
of  the  United  States  for  the  Southern  district  of  New  York,  praying 
damages' against  him  for  breach  of  the  contract,  the  subject-matter  of 
this  suit  in  equity.  A  decision  upon  the  other  prayers  of  the  complain- 
ant was  reserved.  Thereupon  the  defendant  was  allowed  an  appeal  on 
May  4,  1901,  on  assignments  of  error  filed  that  day,  and  the  case  is 
here. 

In  advance  of  the  discussion  of  the  assignments  of  error,  the  defend- 
ant in  the  court  below  (appellant  here)  contends  that  the  dismissal  of 
the  original  bill  carries  with  it  the  dismissal  of  this  amended  and  sup- 
plemental bilL  As  has  been  said,  nothing  appeared  on  the  reconl, 
and  no  mention  was  made  in  the  argument  of  the  first  case,  of  the  leave 
to  file  a  supplemental  bill  and  the  orders  thereon  immediately  follow- 
ing the  decree  appealed  from,  all  filed  before  that  appeal  was  finally 
completed.  If  such  facts  had  appeared,  it  is  more  than  probable  that 
this  court  would  have  postponed  the  hearing  of  the  appeal.  The  ques- 
tion now  is,  does  this  dismissal  of  the  original  bill  operate  as  a  dis- 
missal of  all  proceedings  subsequent  to  the  date  of  the  order  appealed 
from  in  the  first  case?  The  motion  for  leave  to  file  an  amended  and 
supplemental  bill  was  an  admission  by  complainant  that  the  original 
oiH  was  defective  in  important  particulars,  and  the  action  of  the  court 
in  granting  leave  to  £Qe  the  amended  and  supplemental  bill  was  a 
recognition  of  this  position.  So,  when  the  cause  was  heard  here,  it 
was  not  the  case  made  below,  but  on  a  condition  of  the  case  admitted 
on  all  sides  to  be  defective,  and  with  its  defects  cured  so  iar  as  the 
court  below  was  concerned.  Apart  from  any  authority,  it  would 
seem  that  on  principle  the  decision  of  this  court  upon  a  defective 
presentation  of  the  case  should  not  be  Conclusive  of  it  in  ail  respects. 
An  amended  bill  is  a  oontinuatiim  ol  tlw  or^;inal  bill,  and  forms  a  part 
of  it.   The  original  and  amended  bills  constitute  one  pleading  and 
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one  record,  i  Daniell,  Ch,  PI.  &  Prac.  p.  402,  c.  6,  §  7.  If  they 
constitute  one  record,  then  everything  in  the  amended  bill  and  sup- 
plemental bill  has  as  much  claim  upon  the  attention  of  the  court  as  any- 
thing in  the  original  bill.  The  real  record  is  the  amended  and  supple- 
mental bill  with  the  original  bill,  and  they,  amalgamated,  constitute  the 
case  of  complainant.  In  other  words,  the  court  no  longer  looks  into 
the  original  bill  to  ascertain  the  character  of  relief  sought,  but  to  the 
new  record,  made  up  of  the  original  and  the  amended  and  supplemental 
bills,  and  deals  exclusively  with  that.  This  is  shown  by  the  illustration 
Mr.  Daniell  gives  to  the  rule  just  quoted  from  him.  "When,"  says  he, 
"an  original  bill  has  been  fully  answered,  and  amendments  are  after- 
wards made,  to  which  defendant  does  not  answer,  the  whole  record 
may  be  taken  pro  confesso  generally,  and  an  order  to  take  the  bill  pro 
coi^esso  as  to  the  amendments  only  will  be  irregular."  Oaniell's  doc- 
trine on  this  subject  is  followed  in  French  v.  Hay,  22  Wall.  246,  23 
L.  Ed.  854;  Phosphate  Co.  v.  Brown,  20  C.  C.  A.  428,  74  Fed.  323, 
42  U.  S.  App.  57 ;  Miller  v.  Mclntyre,  6  Pet.  62,  8  L.  Ed.  320.  It  is 
clear  that  at  the  time  these  parties  were  heard  in  this  court  upon  the 
original  bill  the  controversy  between  them  was  no  longer  presented  by 
the  original  .bill,  but  was  contained  in  a  record  made  up  of  the  original 
bill  and  the  amended  and  supplemental  bills.  So  the  dismissal  01  the 
original  hiH  did  not  work  a  dismissal  of  the  controversy. 

The  case  before  this  court  now  has  not  gone  to  final  judgment.  It 
comes  up  on  an  interlocutory  order,  the  granting  of  an  injunction. 
If  the  court  below  had  jurisdiction  of  the  cause  appearing  in  this  record, 
the  only  question  which  we  can  consider  is,  was  the  temporary  injunc- 
tion providently  issued?  The  gravamen  of  the  new  record  made  in 
the  amalgamation  of  the  original  and  amended  and  supplemental  bills 
is  a  contract  between  the  complainant  and  the  defendant,  whereby  the 
defendant,  being  in  control  of  the  manufacture  and  sale  of  all  gramo- 
phones and  gramophone  goods  under  the  Berliner  patent,  contracted 
with  the  complainant  to  give  him  the  exclusive  agency  for  the  sale  of 
such  goods  in  nearly  every  part  of  the  United  States,  he  fulfilling  cer- 
tain covenants  on  his  part ;  that,  this  agreement  being  in  existence, 
the  defendant  had  entered  into  a  conspiracy  with  another  corporation 
and  certain  persons,  whereby  all  control  of  the  patented  articles  was 
put  out  of  its  power,  so  that  it  could  not  fulfill  any  of  the  terms  of  its 
contract,  and  to  this  end  it  has  served  on  complainant  a  notice  of  can- 
cellation of  the  contract,  which,  however,  is  entirely  insufHcient  both 
in  law  and  equity,  and  not  in  conformance  to  or  in  compliance  with 
the  terms  of  the  contract ;  and  in  pursuance  of  the  same  purpose,  and 
carrying  out  its  conspiracy  with  the  United  States  Gramophone  Com- 
pany, from  whom  defendant  derives  its  rights  in  said  gramophone  in- 
vention, the  last-named  company  has  declared  its  contract  with  defend- 
ant company  canceled,  which  notice,  however,  is  collusive  and  fraud- 
ulent, and  intended  to  operate  to  the  prejudice  of  complainant,  not 
properly  given  and  not  justified  by  the  terms  of  the  contract ;  and  that 
this  United  States  Gramophone  Company  and  the  other  paities  in  the 
conspiracy  are  without  the  jurisdiction  of  the  court ;  that  this  action 
on  the  part  of  defendant  renders  it  insolvent,  and  deprives  the  com- 
plainant of  all  hope  of  relief.    It,  in  effect,  delay%  hinders,  and  defeats 
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him.  That  portion  of  the  bill  with  which  this  appeal  is  concerned  i» 
with  respect  to  a  suit  instituted  by  the  defendant  against  this  complain- 
ant in  the  circuit  court  of  the  United  States  for  the  Southern  district 
of  New  York,  involving  precisely  the  same  issues  as  were  made  in 
the  court  below,  and  on  precisely  the  same  points  which  that  court  then 
had  under  advisement.  As  has  been  stated,  the  court  below  |janted 
the  temporary  injunction  on  the  fifth  prayer  for  relief,  reserving  the 
others.   This  fifth  prayer  is  in  these  words : 

"Xliat  the  said  defendant,  the  Berliner  Gramophone  Company,  its  offlcen 
and  attom^rs,  may  be  enjoined  and  restrained  firom  In  anywlBe  prosecuting, 
conductlns.  or  carrying  forward  In  any  mannw  whatsoever  until  aft»  tb* 
final  hearing  and  determination  of  the  Issues,  auttws,  things,  and  aueatlon« 
»hatEoever  Joined,  raised,  or  presented  In  this  action,  said  action  at  law, 
bton^t  by  it  against  your  orator.** 

To  this  bill  the  defendant  demurred,  and,  the  demurrer  being  over- 
ruled, it  at  once  filed  an  answer.  The  answer  being  in,  and  on  the 
motion  for  a  temporary  injunction  evidently  being  read  as  an  affi- 
davit, the  court  made  this  order : 

"And  thereupon  the  plaintiff,  by  counsel,  moved  the  court  for  the  Injunc- 
tion prayed  for  In  the  flrat,  secood,  and  fifth  prayers  of  said  amended  and 
anpplexoental  bill.  Upon  consideration  whereof  the  court  doth  order,  ad- 
judge^ and  decree  that  the  defoidant  tte  Berllnw  GramophoDe  Gompany, 
Iti  ofllcera.  agents,  and  attorn^,  l>e,  and  the  aame  are  h^eby.  enjoined 
and  restrained,  nntll  the  further  order  of  tills  court,  and.  preceding  tlie  de- 
tmnlnatlon  of  this  cause,  from  In  any  wise  further  prosecuting,  conducting, 
or  carrying  forward  In  any  manner  whatsoever  any  and  all  of  the  matters, 
thlDgs,  and  questions  whatsoever  Joined  In  tbis  snlC  In  the  action  at  law  In- 
stituted by  the  defendant,  the  Berliner  Gramophone  Company,  against  the 
pUintiff,  Frank  S&aman,  in  the  United  States  circuit  court  for  the  Sootberu 
district  of  Xew  York,  on  the  law  side  th^eof,  on  the  23d  day  of  October. 
1900.  But  tbis  Injunction  order  shall  not  take  effect  unless  and  nntll  the 
raid  plaintiff  or  some  <uie  for  bim  sliall  ezeente  bond,  payable  to  the  said  de> 
fradaot,  conditioned  according  to  law.  to  be  approved  by  tha  conit,  in  the 
penalty  of  fifteen  hundred  dollars.  And  as  to  the  granting  of  tiie  InJuneUwi 
prayed  for  in  the  first  and  second  prayers  of  said  bill  the  court  takes  time 
to  consider.  And  thereupon  the  defendant  moved  the  court  to  dissolve  the 
said  Injunction  herein  awarded  upon  the  record  of  this  cause,  which  motion 
the  court  doth  oyemil&** 

The  defendant  files  four  assignm^ts  of  error:  (i)  It  is  assigned 
as  error  that  the  court  shotdd  not  have  granted  leave  to  file  the 
amended  supplemental  bill,  upon  which  said  decree  was  based.  (2) 
It  is  assigned  as  error  that  the  court  overruled  the  demurrer  of  the 
defendant  to  said  biB.  (3)  It  is  error  on  the  part  of  the  court  to 
award  the  injunction  contained  in  the  decree  of  March  23,  1901,  be- 
cause the  action  mentioned*  in  the  proceedings  as  having  been  insti- 
tuted in  the  state  of  New  York  was  instituted  for  the  purpose  of 
(4)tainmg  from  the  plaintiff  damages  from  an  alleged  breach  of  the 
contract  between  the  parties,  and  was  in  the  nature  of  a  counter- 
claim or  set-ofT,  and  was  not  being  litigated  in  the  above  cause,  no 
question  being  raised  by  the  pleadings  as  to  what  damages  the  de- 
fendant suffered  and  none  being  claimed  by  it  in  this  proceeding. 
(4)  It  is  assigned  as  error  that  the  court  overruled  the  motion  of  the 
defendant  to  dissolve  the  injunction  awarded  by  said  decree  of  March 
23,  1901,  for  the  same  reasons  that  are  set  forth  in  the  foregoing 
assignment  of  error. 

113  F.— 48  ( 
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1.  The  granting  leave  to  file  an  amended  and  supplemental  biH 
is  within  the  discretion  of  the  court.  Railroad  Co.  v.  Newman^  23 
C.  C.  A.  459,  77  Fed.  y^i.  The  granting  or  refusizig  leave  to  file 
an  amended  bill  or  plea  is  a  matter  within  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed  in  an  appellate  court  unless  there 
has  been  gross  abuse  of  this  discretion.  Chapman  v.  Barney,  120  U. 
S.  677,  9  Sup.  Ct.  426,  32  L-  Ed.  800;  Gormley  v.  Bunyan,  138  U. 
S.  623,  II  Sup.  Ct.  453,  34  L.  Ed.  1086;  Marco  v.  Hicklin,  6  C.  C 
A.  13,  56  Fed.  549.  As  a  general  rule,  matters  resting  in  the  dis- 
cretion of  the  court  below  cannot  be  re-examined  in  the  appellate 
court,  Cheang-Kee  v.  U.  S.,  3  Wall.  320,  18  L.  Ed.  72.  In  the 
case  at  bar  the  court  exercised  its  discretion  after  careful  examination. 
A  petition  was  filed  asking  leave  to  file  the  amended  and  supplemental 
bill.  Notice  was  given.  A  day  was  fixed  for  the  hearing,  and  full 
discussion  was  had.  After  this  the  decision  of  the  court  was  made. 
We  see  no  abuse  of  discretion  in  the  court.  "All  that  the  court  in- 
quires into  in  such  an  application  is  whether  probable  cause  exists 
for  granting  leave,  and  whether  the  application  states  facts  and  cir- 
cumstances which,  if  properly  pleaded,  would  sustain  a  supplemental 
bill  or  an  original  bill  in  the  nature  of  a  supplemental  bill.  The  prac- 
tice in  the  circuit  courts  touching  af^ications  under  the  rule  for  leave 
to  file  supplemental  bills  is  liberal  toward  the  applicant,  and  upon 
such  application  the  court  will  not  proceed  to  try  the  cause,  nor  to 
determine  questions  which  may  never  appropriately  be  raised  by  de- 
murrer to  the  bill  when  filed."    Bates,  Fed.  Eq.  Proc.  §  637 

2.  Was  it  error  to  overrule  the  demurrer  of  defendant  to  the  Ml? 
The  demurrer  admits  the  facts  stated  in  the  bill.  These  facta  com- 
plainant states  were  only  discovered  at  the  first  hearing,  and  many 
of  these  have  accrued  since  that  hearing.  These  statements  as  to 
these  facts  have  been  set  out  above.  If  they  be  true,  there  is  cer- 
tainly ground  for  filing  the  bill  and  for  an  investigation  of  the  facts 
as  stated,  and  for  relief  therein.  They  are  of  an  equitable  character 
and  go  to  sustain  the  jurisdiction  of  the  court, 

3.  The  third  assignment  of  error  goes  to  the  injunction  restrainiiiff 
the  defendant  from  proceeding  in  its  action  at  law  in  the  Second 
circuit.  The  court  below  had  taken  jurisdiction  of  all  matters  in 
controversy  between  the  complainant  and  defendant,  and  was  pro- 
ceeding to  adjust  the  equities  between  them.  It  claimMl  to  have 
tire  jurisdiction  over  the  whole  controversy,  and  to  afford  nlieL 
After  this  decision  was  made,  and  whilst  it  was  still  operatfre*  the 
defendant  went  into  a  court  of  law,  and,  upon  the  same  facts  and  cir- 
cumstances set  out  in  pleadings  in  the  cause  in  the  court  below,  soug^ 
relief  in  this  law  court.  The  complainant  was  thus  compelled  not 
only  to  go  into  another  jurisdiction  to  try  points  at  issue  bdow« 
but  also  to  go  into  the  jurisdiction  of  a  law  court  in  iriiich  he  coidd 
not  avail  himself  of  his  equities.  Under  these  drcunutsmo^  the  court 
below  enjoined  him.  It  is  a  familiar  principle  that  when  a  court  of 
equity  has  taken  jurisdiction  of  a  controversy  and  has  all  the  par- 
.ties  before  it,  it  proceeds  to  give  full  relief,  and  it  can  enjoin  any  {M'o- 
ceedings  in  any  other  court  touching  (he  matters  in  controversy  be- 
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fore  it.   Cole     Cunningham,  133  U.  S.  107, 10  Sup.  CL  aCg,  33  L. 

Ed.  538. 

4.  The  fourth  assignment  of  error  is  that  the  cotut  overruled  the 
motion  of  defendant  to  dissolve  the  injunction  awarded  by  the  decree 
March  23,  1901,  for  the  reasons  set  forth  in  the  other  assignments  of 
eiron  Under  Act  Cong.  June  6,  1900  (31  Stat.  660),  this  court 
no  longer  can  entertain  an  appeal  from  an  interlocutoiy  decree  re- 
fusing to  dissohre  an  injunction.  Westinghouse  Air-Brake  Co.  v,  Christ- 
ensen  Engineering  Co.,  44  C.  C.  A.  92,  104  Fed,  622;  Wire  Co.  v. 
Boyce,  44  C.  C.  A.  588,  104  Fed.  173 ;  National  Automatic  Mach.  Co. 
V.  Automatic  Weighing,  Lifting  &  Grip  Mach.  Co.,  44  C  C.  A.  664, 
105  Fed.  670;  Heinze  V.  Mining  Co.,  46  C.  C.  A.  319,  X07  Fed. 
165;  Rowan  v.  Ide,  46  C  C.  A.  2x4,  107  Fed.  161. 

llie  decree  of  the  circuit  court  granting  the  injiuction  is  affirmed. 


TOWAGB— IhjDRT  or  TOTT— NSOLIOKKCB  OF  TUO. 

The  master  of  a  tng:  did  not  exercise  reasonable  prudence  In  attempt- 
ing to  take  a  tow  under  the  Brooklyn  Bridge  when  It  was  hlgb  tld*. 
or  nearly  bo,  knowing  tbat  at  mean  blgta  tide  there  was  a  margin  of 
safety  not  exceeding  one  foot  between  tbe  mast  of  the  tow  and  the 
bridge,  and  tbe  tug  la  liable  for  tbe  damages  caused  by  the  breekins 
of  the  Diast  against  tbe  bridge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Chas.  C  Burlingbam,  for  appellant. 
J.  Parker  Kirlin,  for  appellee. 

Before  WALLACE  and  LACOMBB,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

PER  CURIAM.  While  we  do  not  agree  with  all  the  findings  of 
fact  in  the  opinion  of  Judge  Brown  in  the  court  below  (107  Fed.  149), 
we  agree  with  him  in  the  more  essential  facts  in  the  case,  and  concur 
tn  his  conclusion  that  the  tug  did  not  exerdse  due  care  under  the  par- 
ticular drcumstances  .in  performing  tbe  towage  service.  Her  master 
was  informed  that  the  mast  of  the  tow  was  about  x^  feet  high.  A«- 
suming  that  he  had  a  right  to  suppose  that  the  bndge  was  135  feet 
above  the  water  at  mean  high  tide,  the  margin  of  safety  was  too  nar- 
row in  the  condition  of  the  tide  at  the  time.  He  ought  to  have  been 
aware,  upon  observation  of  the  piers  and  slips,  that  it  had  receded 
but  a  little.  In  taking  the  chances  when  this  was  apparent  or  shoidd 
have  been,  he  (fisregarded  reasonable  prudence. 

Decree  affirmed,  with  interest  kad  costs. 


UeMILI^AN  V.  MOKAN. 


(Orenlt  Oourt  of  An>eala,  Second  Circuit.  Jannaiy  1;  190QL) 

No.  60. 
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OBNEORAIi  ELKGTltXO  GO.  T.  WKB8T1CH  ft  D.  ST.  BT.  OCX 
WXBSTE3t  ft  D.  ST.  BT.  00.  T.  OBNBHSAIi  BLSCTBIO  OOl. 
<Glreiilt  Court  of  Appeals,  First  ClrcnlL  Jannaij  28*  19QSL> 
Moe.  S74, 376. 

Patents— IiTPBiiroKHBiTT—ARMATCBV  Coiu  or  Wnmmo. 

The  Btckemeycr  patent;  No.  877.996^  for  a  coll  or  wlndlnff  for  d7nanio> 
dectric  machlnee,  deacribeg.  In  claims  1  and  2,  all  of  the  patentee's  In- 
vention, which  consists  of  an  armature  coll  for  dram  annatnrea,  having 
a  certain  structural  form,  and  a  mode  of  operation  by  Tlrtue  of  such 
form,  the  essential  feature  of  which  Is  that  one  side,  or  substantially 
one-half  of  the  coU,  Is  of  lesser  external  dimensions  than  the  Internal 
dimensions  of  the  other  half,  so  that  the  short  side  of  one  coll  may  be 
passed  into  or  tbrougb  Uie  long  sldee  oi  other  colls.  Claim  4,  whlcb  Is 
for  a  winding  composed  of  detachable  Counterpart  coUs.  while  Imwd  In 
Its  terms,  can  only  be  sustained.  In  view  of  the  prior  art  when  limited 
to  the  noveiL  form  of  such  coils  described  In  the  preceding  dalma.  Claims 
1,  2,  and  4  considered,  and  held  not  Infringed. 

Appeals  from  the  Circuit  Court  of  the  United  States  Cor  the  District 
of  Massachusetts. 

Frederick  P.  Fish  and  William  K.  Richardson  (J.  L.  Stackpole,  Jr., 
on  the  brief),  for  General  Electric  Co. 

William  H.  Kenyon  (George  Harding  and  Richard  Eyre,  on  the 
brieO,  for  Webster  &  Dudley  St.  Ry.  Co. 

Before  COLT  and  PUTNAM.  Circuit  Judges,  atid  ALDRICH, 
District  Judge. 

COLT,  Circuit  Judge.  The  subject-matter  of  these  cross  appeals 
is  the  Eickemeyer  coil  or  winding  for  dynamo-electric  machines  cov- 
ered by  letters  patent  No.  377,990,  dated  February  14,  1888.  Claims 
I,  2,  and  4,  of  the  patent  are  alone  in  issue;  and  the  only  question 
which  arises  is  whether  the  defendant's  coil  infringes  any  of  these 
claims.  The  circuit  court  held  that  claims  I  and  2  were  not  infringed, 
and  that  claim  4  was  infringed.  The  form  of  the  coil,  with  its  axial 
line  indicated,  is  illustrated  in  Fig.  3  of  the  drawings  of  the  patent. 
Other  cofls  shown  in  the  drawings  have  more  convolutions  of  wire^ 
but  an  have  essentially  the  same  configuration. 
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The  two  parts  of  the  coil  contaimnfl;  the  offsets  ure  called  the  "ends." 
They  are  the  inactive  portions  outside  of  the  magnetic  field,  and  they 
lie  alongfside  of  or  adjacent  to  the  ends  of  the  armature  core.  The 
*wo  remaining  parts  opposite  the  axial  line  are  called  the  "sides." 
They  are  the  active  portions,  which  rest  on  the  periphery  of  the  arma- 
ture core.  It  will  be  noticed  that  the  axial  line  splits  the  offsets  in 
the  center.  It  will  also  be  noticed  that  the  coil  is  divided  by  its  axial 
line  into  two  unequal  halves,  and  that  the  relative  dimensions  of  the 
two  halves  are  such  that  the  smaller  half  may  pass  into  and  through 
the  la^er  half,  or,  what  is  the  same  thing,  the  short  side  through  the 
long  side.  In  describing  this  structural  feature,  the  patentee  uses 
several  synonymous  forms  of  expression:  The  coil  "at  one  side  of 
what  may  be  termed  its  axial  line  is  of  lesser  external  dimensions  than 
the  internal  dimensions  of  the  opposite  portion."  Again:  "Each 
[coil]  having  substantially  one  half  thereof  of  lesser  external  dimen- 
sions than  the  internal  dimensions  of  the  other  half."  Again^  "Thus 
making  one  side  of  the  coil  longer  than  the  other  side,  so  that  the 
short  side  of  any  one  coil  may  be  passed  into  and  through  the  long 
sides  of  other  coils."  Again;  "In  each  coil  there  is  a  long  side,  b, 
and  a  short  side,  b',  and  in  each  case  the  short  side  can  be  passed  into 
or  through  the  long  side." 

The  claims  in  issue  are  as  follows . 

"V.)  A  dynamo-elcctrlc  anaatnre  coll  or  wlndfDff.  wblcb  at  one  iMa  of 
what  may  be  termed  Mts  axial  line'  1«  of  lesser  external  dimensions  than  the 
Internal  dimensions  of  tbe  opposite  portion,  both  of  said  portions  being  alike 
In  contour,  sobstantlally  as  described.  (2)  In  a  dyua mo-el ectric  armature 
winding,  a  series  of  coils  wblcb  are  connterparts  In  contour,  each  comi^eta 
and  separable  from  tbe  otbers,  and  eacb  having  substantially  one  half 
thereof  of  lescer  external  dimensions  than  the  Internal  dimensions  of  ttie 
other  half,  substantially  as  deacrlt>ed,  whereby  portions  of  eacb  of  said  coils 
orerlle  and  other  portions  underlie  appropriate  portions  of  other  colls.  (4 
In  a.dyjiania-electrlc  armature,  a  winding  composed  of  detachable  conntorpart 
rolli,  eacb  of  which  1b  placed  In  immediate  contact  with  the  periphery  of  tho 
annatiire  core  at  one  side  only,  enbstantlally  as  described." 

The  first  claim  is  for  the  novel  coil.  The  second  claim  is  for 
a  vnnding  composed  of  a  series  of  such  coils.  The  foiuth  claim  is 
for  a  winding  in  which  the  coils  arc  placed  in  a  particidar'way  on  the 
periphery  of  the  armature  drum.  These  claims  are  carefully  drawn. 
They  are  expressed  in  clear  and  unambiguous  terms.  The  first  two 
define  with  accuracy  and  exactness  Kickemeyer's  main  invention. 
Read  in  connection  with  tbe  specification  and  drawings  of  the  patent, 
their  meaning  is  plain,  unmistakable,  and  certain.  Eickemeyer  had 
a  problem  to  solve,  and  he  solved  it,  as  is  common  with  real  inventors, 
by  the  application  of  a  simple  principle.  The  problem  was  the  con- 
struction x>f  a  prutical  form-wound  drum-annattu*e  winding  for  dyna- 
mo-electnc  machines,  especially  of  the  bipolar  type,  composed  of  de- 
tachable, interchangeable,  counterpart  coUs.  This  problem  he  solved 
by  the  simple  method  of  making  the  two  halves  of  the  coil  of  such  un- 
equal dimensions  that  the  smaUer  half  of  one  coil  may  pass  into  and 
through  the  larger  halves  of  other  coils.  In  this  conception  lay  the 
Eickemeyer  invention.  Where  this  construction  and  mode  of  opera- 
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tion  are  present,  there  is  present  the  Eickemeyer  inventiOT;  and  where 
this  construction  and  mode  of  operation  are  absent,  the  Eickemeyer 
invention  is  absent.  The  lesser  external  and  greater  internal  dimen- 
sions of  the  two  halves  of  the  Eickemeyer  coU  are  made  the  sole  test 
and  criterion  of  the  invention  on  every  page  of  the  drawings  and 
specification  of  the  patent,  whether  the  coil  be  adapted  to  bipolar  or 
multipolar  machines,  or  to  single  or  double  layer  windings.  It  is  the 
one,  fundamental,  essential,  fixed,  and  unvarying  characteristic  of  the 
Eickemeyer  coil.  The  first  claim  declares  that  the  coil  "at  one  side 
of  what  may  be  termed  its  'axial  line'  is  of  lesser  external  dimensions 
than  the  internal  dimensions  of  the  opposite  portion."  The  second 
claim  declares  that  each  coil  has  "substantially  one  half  thereof  of  lesser 
external  dimensions  than  the  internal  dimensions  of  the  other  half." 
Taking  in  the  hand  an  Eickemeyer  coil,  we  see  at  a  glance  the  lesser 
external  and  greater  internal  dimensions  of  its  two  halves.  Turning 
to  the  drawings  of  the  patent,  the  same  characteristic  feature  is  always 
apparent.  It  is  also  stamped  on  every  page  of  the  specification,  as 
sufficiently  appears  from  the  following  extracts : 

"Wbether  my  oolls  or  windings  are  adapted  for  use  In  bipolar  or  in  mol- 
tlpolar  machines,  they  are  novd.  In  that  each  at  one  side  of  what  may  be 
termed  Its  'axial  line*  is  of  lesBer  external  dimensions  than  the  Internal  dl- 
meDsIons  of  Its  opposite  portion,  and  both  of  said  portions  are  snbstantlallT 
alike  in  contour,  so  tliat  they  can  be  symmetrically  ansembled  npon  a  dram 
or  core,  and  enable  at  the  ends  of  said  core  one  portion  of  each  coll  to 
overlie  and  the  other  portion  to  underlie  appropriate  portions  of  other  colls." 
"In  this  armature  [referring  to  Figs.  1  and  2]  there  are  thirty-six  coanterpart 
colis,  of  conducting  wire,  and  each  coil  at  one  side  of  Its  axial  line  Ondl- 
eated  In  dotted  lines  in  Fig.  S)  Is  of  lessw  external  dimensions  than  Hba  lo- 
temal  dimensions  of  the  opposite  portion,  and  both  of  said  portions  are  sob- 
stantlally  alike  In  contour,  and  this  characteristic  feature  Is  always  main- 
tained by  me  regardless  of  the  number  of  windings  in  the  coll  and  of  rarla- 
tloDs  in  the  form  of  the  armature  to  be  coTered."  "In  each  coil  there  to  a 
long  Bide,  b,  and  a  short  side,  b',  and  in  each  case  the  short  side  can  ba 
passed  Into  or  through  the  long  side,  because  for  the  first  time  a  portion  of 
each  coll  which  Is  at  one  side  of  its  axial  line  is  of  lesser  external  dimensions 
than  the  Internal  dimensions  of  the  opposite  portion  of  the  coll,  although 
both  portions  are  substantially  alike  In  contour." 

The  in^Ktion  of  an  Eickemeyer  coil,  the  examination  of  the  draw- 
ings of  the' patent,  and  the  reading  of  the  specification,  leave  ao  room 
for  doubt  as  to  the  meaning  of  the  first  two  claims,  and  the  novelty 
and  scope  of  the  invention  therein  described.  The  patentee  expressly 
declares  tha^  his  coil  is  "novel"  in  that  cme  portion  "at  one  side  of 
what  may  be  termed  its  'axial  line'  is  of  lesser  external  dimensions 
than  the  internal  dimensions  of  its  opposite  portion" ;  that  "this  ckar- 
acteristic  feature  is  always  maintained" ;  and  that  "for  the  first  time, 
a  portion  of  each  coil  which  is  at  one  side  of  its  axi^  line  is  of  lesser 
External  dimensions  than  the  internal  dimensions  of  the  oppOMte  p(W- 
tion  of  the  coil." 


The  defendant's  coil,  with  its  axial  line  corresponding  to  Fig^  3  of 
the  Eickemeyer  patent,  is  shown  in  the  following  cut: 
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It  is  apparent  that  the  two  halves  of  this  co3  are  equal  and  !ts  two 

sides  equal,  and  that  consequently  one  half  cannot  pass  into  and 
through  the  other  half.  Manifestly  this  coil  has  neither  the  structural 
form  nor  the  mode  of  operation  of  the  Eickemeyer  coil.  It  docs  not 
have  the  lesser  external  and  greater  internal  dimensions  of  the  two 
hah%s,  nor  the  mode  of  operation  whereby  the  smaller  half  of  one  coil 
may  pass  into  and  through  the  larger  halves  of  other  coils.  There  is 
absent  from  this  coil  the  "novel"  feattu'e  "always  maintained"  of  the 
Eickemeyer  coi!,  and  hence  the  very  essence  of  the  Eickemeyer  in- 
vention. 

To  hold  that  defendant's  coil  infringes  claim  we  must,  by  con- 
struction, add  to  the  claim  the  following  words : 

"This  claim  la  not  limited  to  a  coil  In  wblch  one  portion  at  one  side  of 
Its  axial  line  is  of  lesser  external  dimensions  than  the  internal  dimensions 
of  the  opposite  portion,  bat  Includes  a  coll  In  which  one  portion,  at  one 
•Ide  of  Its  axial  line,  is  of  the  same  dimensions  as  the  opposite  portion.** 

And  to  hold  that  defendant's  coil  infringes  claim  2,  we  must,  by  con- 
struction, add  to  the  claim  the  following  words : 

"This  claim  is  not  limited  to  a  series  of  coUs  'each  having  substantially 
one  half  thereof  of  lesser  external  dimensions  than  the  Intemel  dimensions 
of  the  other  half.'  bnt  Includes  a  series  of  colls  In  which  the  dimensions  of 
each  half  of  each  coll  are  the  same  as  the  dlmensloas  of  the  other  h^f.** 

Further,  to  hold  that  defendant's  coil  infringes  these  claims  we 
must  ignore  the  express  language  of  the  spedncation,  wherein  the 
patentee  defines  the  novel"  feature  of  his  coil,  and  declares  that  "this 
characteristic  feature  is  lUways  maintained  by  me." 

The  most  liberal  rule  of  construction  known  to  the  patent  law  will 
not  sanction  such  an  interpretation  of  the  specification  and  claims  of  a 
patent,  or  such  an  expansion  of  the  invention.  Such  a  construction 
and  enlargement  of  the  patent  are  manifestly  a  contradiction  of  its 
specific  terms,  and  an  attempt  to  read  into  the  patent  a  structure  never 
contemplated  by  the  patentee,  and  entirely  outside  of  his  invention. 

The  oomplaixumt  seeks  to  show  infrin^ment  of  these  claims  by  two 
tiieoriea  of  construction,  which  are  equ^ly  untenable.  The  first  may 
be  called  the  theory  of  the  complainant's  experts ;  and  the  second, 
the  theory  of  the  complainant's  counsel,  advanced  during  their  closing 
argument  in  this  court,  and  further  supported  by  supplemental  briefs. 
The  first  theory  is  founded  upon  the  proposition  that  the  two  halves 
of  the  defendant's  coil  are  to  be  measured,  not  by  their  own  dimen- 
sions, but  by  their  position  on  the  armature  drum,  and  that,  when  so 
measured,  there  are  found  the  lesser  external  and  greater  fanemal 
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dimensions  of  the  Eickemeyer  patent.   Mr.  Bentley,  compUUntift's  «- 

pert,  says: 

"When  the  coil  Is  In  place  In  tlie  wlndlug,  oce  aide  lies  close  along  the 
drum,  and  the  otber  side  is  lifted  up  into  an  oat^  layer  by  means  ol!  the 
oitset,  to  embrace  the  lower  half  of  the  next  coil.  The  elevated  half  of  Oft 
coll  then  has  the  larger  dtmenslons,  and  the  depressed  portloa  the  smaller 
dtmensions,  the  former  being  on  one  aide  and  tbe  latter  on  the  otbw  aide  of 
the  coll  aztB.** 

The  difficulty  with  this  theory  is  that  it  is  purely  hypothetical. 

There  is  no  suggestion  of  any  such  method  of  measurement  in  the 
Eickemeyer  patent,  and,  consequently,  there  is  no  warrant  for  appljring 
such  a  method  of  measurement  to  defendant's  coil.  The  halves  of  the 
Eickemeyer  coil  are  measured  by  their  own  dimensions,  and  not  by 
their  dimensions  when  placed  on  the  armature-core,  or  their  dimensions 
relative  to  the  axis  of  such  core.  The  first  claim  of  the  patent  is  for 
a  single  coil  of  the  specific  form  described.  The  second  claim  is  for  a 
series  of  these  coils,  each  of  the  specific  form  described ;  and  the  only 
question  is  whether  the  defendant's  coil  has  substantially  the  same 
structural  form.  We  are  dealing  with  the  form  of  specific  things,  and 
not  with  their  position  relative  to  something  else.  We  cannot  alter  the 
form  of  a  thing  by  placing  it  upon  another  thing.  The  Eickemeyer 
coil  does  not  change  its  form  either  by  laying  it  on  a  table  or  by  the 
collection  of  a  series  upon  a  drum  armature.  Nor  can  changes  in 
position  alter  the  relative  dimensions  of  the  halves  of  such  coils.  They 
cannot  make  unequal  halves  equal,  or  more  equal,  or  less  equal ;  and 
the  same  is  true  of  defendant's  coil.  Its  equal  halves  remain  equal, 
and  it  is  impossible  to  make  them  unequal  by  mere  change  of  position. 
The  measurement  of  the  two  halves  of  the  defendant's  coil  relative  to 
their  positions  on  the  armature  is  an  attempt  to  prove  infringement  by 
an  assumed  and  indefensible  method.  The  adoption  of  this  theory  of 
measurement  would  make  the  halves  of  the  Eickemeyer  coil  equal  in 
some  of  the  various  forms  of  its  use  described  in  the  patent.  This 
theory  illustrates  that,  as  soon  as  we  depart  from  the  plain,  simple,  and 
unmistakable  description  and  drawings  of  the  Eickemeyer  patent,  we 
become  involved  in  a  maze  of  irrational  and  contradictory  conclusions. 
The  complainant's  experts  did  not  find  the  axial  line  of  the  Eickemeyer 
coil  in  any  other  position  than  as  shown  in  Fig.  3  of  the  patent,  or  the 
axial  Hue  of  defendant's  coil  in  any  other  position  than  as  indicated  in 
the  cut  shown  above ;  the  line  in  each  case  splitting  the  offsets  of  the 
coils  in  their  center.  They  undertook,  however,  to  prove  that  the 
defendant's  coil  had,  in  fact,  the  unequal  halves  of  the  Eickemeyer  coil, 
by  measuring  those  halves  with  reference  to  their  position  on  the  arma- 
ture core.  This  contention  may  be  said  to  have  been  substantially 
abandoned  at  the  argument,  and  the  new  theory  advanced  that  the 
true  axial  line  of  the  Eickemeyer  coil  is  not  the  line  indicated  in  Fig. 
3,  but  another  line  which  would  include  the  whole  of  the  offsets  in  the 
larger  half  or  portion  of  the  coil,  and  that  the  axial  line  of  the  defend- 
ant's coil  is  not  the  line  which  divides  the  coil  into  equal  halves,  but  ia 
a  line  which  includes  the  whole  of  the  offsets  in  one  half.  This  theoiy 
may  be  illustrated  by  the  following  6gures,  taken  from  complainant^ 
supplemental  brief: 
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Here  again  we  liave  a  pure  theory  based  upon  false  premises. 
The  first  false  premise  is  the  assumption  of  an  axial  line  for  the 
Eickemeyer  coil  which  does  not  exist  in  fact,  and  the  second  false 
premise  is  the  assumption  of  an  axial  line  for  defendant's  coil  which 
does  not  exist  in  fact.  It  can  serve  no  good  purpose  to  discuss  the 
reasons  why  the  axial  line  of  the  Eickemeyer  coU  should  be  or  must  be 
at  one  side  of  the  offsets,  or  the  consequences  which  flow  from  such 
an  assumption,  when  the  fact  is  otherwise.  By  arbitrarily  changing 
the  axial  line  of  the  Eickemeyer  coil  we  can  aker  the  rdative  dimen- 
sions of  its  two  halves  to  suit  our  purpose,  and  by  the  same  method 
we  can  make  the  two  halves  of  the  defendant's  coU  to  conform  there- 
with. By  the  same  method  also,  or  by  making  another  arbitrary 
change  in  the  axial  lines,  we  m^ight  bring  other  coils  within  the  Eicke- 
meyer patent.  But  the  question  of  infringement  in  this'Case  is  not  to 
be  determined  by  assumptions  and  hypotheses.  We  must  keep  within 
the  region  of  facts  and  things.  An  Eickemeyer  coil,  on  its  face,  by 
virtue  of  its  configuration,  l»s  unequal  halves,  and  there  is  no  theory 
or  hjrpothesis  or  reasoning  which  can  make  those  two  halves  cquaL 
The  defendant's  coil,  on  its  face,  by  virtue  of  its  config^uration,  has 
equal  halves,  and  there  is  no  theory  or  hypothesis  or  reasoning  which 
can  make  these  halves  unequal.  There  is  no  justification  in'the  Eicke- 
meyer patent  for  the  assumption  that  the  axial  line  is  not  exactly  where 
it  is  located  in  Fig.  3.  The  specification  says  that  its  position  is  indi- 
cated in  Pig.  3,  and  this  is  further  confirmed  by  the  following  descrip- 
tion in  the  specification  respecting  the  curves  and  offsets  of  each  con- 
volution of  wire  in  the  coil : 

'^n  order  tbat  Oie  crosslns  of  the  wlr«  Id  each  coQ  may  l>e  obviated,  tb* 
wire  at  each  end  In  each  convolntlon  1b  carved  In  ovolute  lines  at  both  stdee 
of  what  may  be  termed  the  *axlal  line'  of  the  coll,  and  at  the  emtee  or  inner 
ends  of  said  evolute  curves  or  bends  the  wire  Is  offset  and  occnplas  lines 
wblch  are  parallel  with  the  axis  of  the  coll,  thus  making  one  side  of  tha 
coll  longer  than  the  other  side,  bo  that  the  short  side  of  any  on*  coll  may  b* 
passed  Into  and  through  tbe  long  sldea  of  other  coUs." 

Each  wire  is  curved  in  evolute  lines  on  both  sides  of  the  "axial  line,** 
and  at  the  center  of  the  evolute  curves  the  wire  is  offset  and  occuixes 
lines  parallel  with  the  axis  of  the  coil.  This  description  locates  the 
axial  line  exactly  as  shown  in  Fig.  3,  where  it  spUts  the  offsets  in  the 
center.  The  axial  line  of  the  Eickemeyer  coil  divides  the  coil  into 
two  unequal  halves,  so  unequal  that  the  lesser  half  must  have  the  ca- 
pacity of  passing  into  and  through  the  larger  halves  of  other  coils,  (or 
this  is  the  function  or  mode  of  ofJeration  of  this  novel  coiL  The  axial 
line  in  defendant's  coil  divides  the  coil  into  equal  halves,  having  no 
such  function  or  mode  of  operation.  It  follows,  of  necesrity,  that  the 
defendant's  coil  is  outside  of  the  Eickemeyer  invention  disclosed  in 
claims  i  and  2  of  the  patent,  and  therefore  cannot  infringe  tiiese  daima. 

The  consideration  of  claim  4  remains : 

"In  a  dyoamo-electrle  armatnre,  a  winding  composed  of  detachable  eonntMw 
part  colls,  each  of  which  is  placed  in  Immediate  contact  with  tbe  pvipbery 
of  the  armature  core  at  one  side  only,  snbstantially  as  descrlbad.** 

Upon  its  face,  this  claim  covers  every  winding  for  a  dynamo-dectric 
machine  composed  of  any  form  of  detachable  counterpart  coils  placed 
upon  the  periphery  of  the  armature  core  in  a  double-layer  windings 
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hmg  one  side  only  of  each  coil  in  contact  with  the  armature  drum. 

Claims  I  and  2  cover  the  novel  Eickemeyer  coil,  whether  the  wind- 
ing on  the  armature  core  be  a  single«layer  winding  or  a  double-layer 
winding.   Claim  4,  in  terms,  is  much  broader,  ami  includes  coils  in 
which- the  Eickemeyer  invention  is  absent;  in  fact  all  forms  of  coils, 
provided  they  are  detachable  and  counterpart  when  assembled  on  the 
annature  core  in  a  particular  type  of  double  winding.   Two  features 
are  embraced  in  claim  4,  namely,  a  winding  composed  of  detachable 
counterpart  coils,  and  a  method  of  double-layer  winding.   This  broad 
daim,  according  to  its  literal  reading,  can  otdv  be  sustained  on  one  of 
diree  grounds :  First.  That  the  Eidcemeyer  mvention  set  forth  in  the 
first  two  claims  of  the  patent  covers  all  forms  of  drum-armature  coils 
which  are  detachable  and  counterpart.    If  this  be  true,  thm  this  claim 
may  be  a  valid  claim  for  the  Eickemeyer  invention  when  used  in  the 
tj-pe  of  winding  described.    Second.  That  the  Eickemeyer  invention 
disclosed  in  his  patent  resides  in  the  conception  or  discovery  of  the 
attachability  and  counterpartism  of  armature  coils,  rather  than  in  the 
means  by  which  such  coils  are  made  detachable  and  counterpart.  If 
this  be  true,  then  this  claim  may  be  a  valid  claim  for  such  coils  when 
placed  on  the  armature  core  in  a  particular  kind  of  double-layer  wind- 
ing. Third.  That  the  Eickemeyer  patent  covers  two  distinct  inven- 
tions, (l)  a  particular  form  of  armature  coils,  and  (2)  a  new  method 
of  double-layer  winding.    If  this  be  true,  this  claim  may  be  a  valid 
claim  for  this  method  of  winding  where  detachable  counterpart  coils 
are  employed.    This  broad  claim  cannot  be  sustained  on  the  first 
ground,  because  we  have  already  held  that  the  Eickemeyer  invention 
is  limited  to  a  coil  having  the  essential  structural  characteristics  set 
out  in  claims  i  and  2,  and  therefore  does  not  cover  other  detachable 
counterpart  coils  in  which  these  essential  structural  characteristics 
are  absent.   This  broad  claim  cannot  be  sustained  on  the  second 
ground,  because,  at  the  date  of  the  Eickemeyer  invention,  there  was 
nothing  new  in  the  mere  conception  of  detachable  counterpart  arma- 
ture coils  apart  from  the  means  by  which  such  coils  are  made  de- 
tachable and  counterpart.    The  desirability  of  having  form-wound 
coils  detachable  and  counterpart  had  long  been  recognized  in  the 
art,  and  the  invention  of  Eickemeyer  resides  wholly  in  the  means  by 
which  these  results  are  attained.    This  broad  cl^m  cannot  be  sus- 
tained on  the  third  ground,  because  the  Eickemeyer  patent  is  not 
for  two  distinct  inventions, — a  novel  coil  and  a  new  method  of  double 
winding, — ^but  is  for  a  novel  coil,  or  a  series  of  such  coils,  which  may 
be  collected  on  the  armature  core  in  several  types  of  winding.  That 
the  Eickemeyer  patent  is  limited  to  the  novel  coil,  and  was  not  in- 
tended to  cover,  as  a  separate  invention,  and  could  not  cover,  if  so 
intended,  the  method  of  double-layer  winding  described  in  claim  4, 
is  shown  (x)  by  the  patent  itself,  (2)  by  the  history  of  the  patent  in  the 
patent  office,  and  (3)  by  the  prior  art.  The  Eickemeyer  patent  contains 
a  fun,  clear,  and  comprehensive  statement  of  the  patentee's  invention, 
and  a  biriy  comprehensive  statement  of  the  prior  art ;  and  in  the  con- 
sideration of  the  questions  which  arise  in  this  case,  it  is  a  relief  to 
turn  from  the  conflicting  and  often  insolvable  opinions  and  explana- 
tions of  experts  respecting  this  patent  and  other  patents  in  evidence. 
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to  the  patent  itself  for  light  and  g^uidance.  As  the  meaning  of  dahns 
I  and  2  is  made  perfectly  dear  Trom  the  drawings  and  spedfication, 
so  likewise  is  the  meaning  of  c^ini  4.  The  general  sdieme  of  the 
patent  is  plain.  The  patentee  points  out  his  invention,  and  states 
its  objects  and  advantages,  and  he  then  proceeds  to  describe,  and 
illustrate  by  the  drawings,  the  various  arrangements  in  which  his 
novel  coils  may  be  used.  These  show  the  capacity  or  adaptability 
of  the  patented  coil,  by  virtue  of  its  construction  and  mode  of  opera- 
tion, for  single-layer  and  double-layer  windings.  Most  of  the  draw- 
ings of  the  patent  illustrate  single-layer  windings,  which  the  patentee 
evidently  preferred.  There  are,  however,  two  drawings  which  illus- 
trate, as  an  alternative  arrai^ement,  the  type  of  double-layer  wind- 
ing mentioned  in  daim  4.  There  is,  however,  no  suggestion  in  the 
specification  that  Eickemeyer  was  the  Inventor  of  this  method  of 
double-layer  winding.  It  only  appears  as  one  of  the  "arrangements" 
mentioned  in  the  spedfication,  and  the  patentee  refers  to  it  as  fol- 
lows: 

"It  Is  sometimes  desirable  tbat  the  wire  at  tbe  sides  of  ench  coU  should 
be  In  one  layer,  supta^mposed  by  the  wires  of  another  ooll,  to  form  addltlMial 
layers,  as  Illustrated  in.  tbe  colls  D  >  of  Figs.  12  and  13.   *   *   *  These 

colls  bare  the  same  general  cbaraeterlsties  of  those  prevlotisly  described;  bnt 
It  will  be  seen  tbat  at  each  side  of  the  core  (Indicated  In  dotted  lines)  each 
coll  at  its  one  side  overlaps  or  oTerlles  one  side  of  another  coll,  and  tbat  at 
the  opposite  side  this  overlapping  Is  reversed,  thns  placing  all  of  the  convolu- 
tions In  both  coils  In  a  uniform  position  on  the  armature  drum  or  core^  This 
general  arrangement  can  be  carried  oat  to  any  possIUy  desired  extent** 

The  patentee  states  that  "it  is  sometimes  desirable"  to  make  such 
a  disposition  of  the  two  sides  of  the  coil,  and  adds,  "These  coils  have 
the  same  general  characteristics  of  those  previously  described."  There 
is  no  doubt,  then,  that  all  the  patentee  intended  to  cover  by  daim  4 
was  an  alternative  arrangement  of  his  novd  coils  in  a  particular  type 
of  double-layer  winding;  and,  if  the  daim  is  to  be  read  in  connec- 
tion with  the  specification,  or  any  sigfnificance  is  to  be  given  to  the 
words  "substantially  as  described,"  it  plainly  must  be  limited  to  the 
coils  of  the  patent.  The  proceedings  m  the  patent  office  show  that 
Eickemeyer  attempted  to  claim  this  method  of  double  winding  and 
abandoned  it.  In  the  first  application  for  his  patent,  there  appears 
the  following  daim: 

'7th.  In  a  dynamo-electric  annatore,  a  'vlndlns'  In  wbicn  but  one-baU  ot 
tlie  effective  portion  is  placed  In  Immediate  contact  wltb  the  annatute  core, 

substantially  aa  described.** 

This  daim  was  rejected  on  reference  to  the  Freeman  patent  ot 
July  29,  18S4,  and  the  Weston  patent  of  June  13,  1883.  Both  of 
these  patents  describe  the  same  method  of  double-layer  wrinding 

with  hand-wound  coils.  The  prior  art  shows  that  this  method  of 
winding  was  well  known.  Not  only  is  it  disclosed  in  prior  patents, 
but  in  one  or  more  instances  the  patents  state  that  it  is  a  well- 
known  method  of  winding.  In  the  Hering  patent  of  February  2^ 
1886,  this  method  is  mentioned  as  "a  method  heretofore  employed'' 
and  "well  known  to  those  skilled  in  the  art."  The  patentee  fur- 
ther says:  "Nor  do  I  claim  the  disposition  of  the  two  halves  of 
each  coil  alternately  on  the  inner  and  outer  layers  of  wire  on  the 
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armature."  The  Freeman  patent  of  July  29,  1884,  and  the  Weston 
patent  of  June  13,  1882,  as  already  stated,  exhibit  the  same  method 
of  winding.  In  the  Edison  patent  of  August  22,  1882,  there  i* 
found  a  similar  type  of  winding,  and  the  specification  say»:  "The 
double  -winding  is  in  effect  a  single  winding  with  the  attemate  bars 
located  in  an  outer  layer."  In  the  Jehl  patent,  dated  January  10, 
1888,  one  side  of  the  coil  is  in  one  layer,  and  the  other  side  in 
another  layer.  The  Vincent  English  patent  of  May  18,  1882, 
describes  two  layers,  with  the  sides  of  each  coil  in  different  layers. 
In  the  Hering,  Freeman,  and  Weston  patents,  the  coils  on  the 
armature  core  were  hand-woimd,  or  wound  on  the  armature  core 
by  hand,  as  distinguished  from  form-wound,  or  wound  on  a  former 
and  then  placed  on  the  armature  core.  Assuming  that'Eicke- 
meyer  was  the  first  to  extend  the  use  of  this  method  to  form- 
wound  coils  which  are  detachable  and  counterpart,  this  would  not 
give  him  the  right  to  a  monopoly  of  all  form-wound  coils  which 
are  detachable  and  counterpart  when  placed  on  the  armature  core 
in  this  type  of  double-layer  winding.  But  the  prior  art  does  not 
stop  with  the  hand-wound  coils.  In  the  Jehl,  Vincent,  and  Edison 
patents,  form-wound  detachable  counterpart  coils  were  arranged  in 
this  type  of  double  winding  on  a  disk  armature  ;  and  the  Vincent 
patent  seems  also  to  suggest  the  same  arrangement  for  a  drum  arma- 
ture. Without  going  further,  it  is  manifest  that  the  method  of 
double-layer  winding  set  out  in  claim  4  was  old  in  the  art. 

These  references  to  the  patent,  the  proceedings  in  the  patent 
office,  and  the  prior  art,  demonstrate  that  Eickemeyer  is  not  en- 
titled to  a  broad  claim  covering  the  application  to  a  drum  armature 
of  this  type  of  double-layer  winding  when  composed  ol  any  form 
of  coils  which  are  detachable  and  counterpart ;  and  it  follows  that 
claim  4  must  be  held  invalid  unless  it  is  limited  to  the  detachable 
counterpart  coils  of  the  Eickemeyer  patent.  Assuming  claim  4  to 
be  valid  when  so  limited,'  the  defendant's  coil  does  not  mfringe  this 
claim,  because,  as  we  have  already  found,  it  lacks  the  essential 
structiwal  characteristics  of  the  Eickemeyer  coil. 

The  complainant's  counsel  has  sought  to  impress  upon  the  court 
the  importance,  value,  and  broad  scope  of  the  Eickemeyer  inven- 
tion. It  seems  true,  notwithstanding  the  disclosure  in  the  obscure 
Rapieff  British  patent  of  1879,  that  Eickemeyer  made  an  important 
practical  improvement  in  windings  for  dynamo-electric  armatures; 
iHit  we  should  not  for  this  reason  magnify  his  invention.  Eicke- 
meyer did  not  invent  form-wound  coils  to  take  the  place  of  hand- 
made coils,  nor  was  he  the  inventor  of  detachable  counterpart  form- 
wound  coils;  but  the  most  which  he  accomplished  was  the  pro- 
duction of  a  form-wound  detachable  counterpart  coil  adapted  for  usq 
on  a  drum  armature^  as  distinct  from  a  disk  or  ring  armature. 
6nt,  even  as  to  drum  armatures,  the  prior  art  admittedly  shows 
form-wound  detachable  coils  which  were  in  a  degree  counterpart. 
Eickemeyer  specially  directed  his  attention  to  an  improved  winding 
for  a  bipolar  drtun  armature.  In  a  bipolar  macliine,  the  disposition 
of  the  ends  of  the  coils  is  a  serious  problem,  as  the  two  sides  of 
each  coil  occupy  diametrically  opposite  positions  on  the  periphery 
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of  the  drum.  This  problem  he  solved  by  making  a  coil  of  such 
shape  that  the  lesser  half  of  one  ccul  may  pass  into  and  through  ' 
the  larger  halves  of  other  coils.  By  this  means,  the  ends  were 
economically  disposed  of  in  a  minimum  space  alongside  the  ends  of 
the  armature  core,  and  other  advantages  obtained  which  are  set 
out  in  the  patent.  In  his  specification  Eiclcemeyer  recognizes  the 
state  of  the  art  and  the  scope  of  his  invention.   He  says ; 

"In  certain  prior  multipolar  machines  the  armature  colls  have  been  capable 
of  ready  attachment  to  and  removal  from  the  armature  drum  or  core,  and 
several  of  the  colls  In  each  armature  have  been  counterparts  In  size  and  form, 
but  several  different  sizes  and  forms  bave  been  necessary  In  each  machine; 
but  I  know  of  no  prior  multipolar  or  bipolar  machines  In  which  tiie  several 
armature  colls  were  counterparts  In  else  and  form,  or  any  prior  bipolar  ma- 
chine wtrich  has  had  colls  capable  of  being  applied  to  or  remov^kl  from  the 
drum  or  core  without  actually  unwinding  the  wire,  although.  In  certain  prior 
machines  having  bar  conductors,  the  bars  could  be  readUy  applied  to  and 
detached  from  the  drum  or  core  by  separating  the  bars  from  such  disks  or 
other  radial  conductors.  •  •  *  Regardless  of  the  character  of  the  arma- 
ture with  refereitce  to  Its  polar  arrangementt  I  believe  it  to  be  broadly  new  to 
cover  a  drum  or  core  wltli  a  series  of  colls  which  are  counterparts  In  size  and 
contour,  and  which  are  therefore  Interchangeable,  one  witii  another,  with 
reference  to  their  posltlona  on  the  armature  drum  or  core." 

The  defendant  contends  that  the  prior  art  was  in  advance  of  this 
statement,  in  that  the  Alioth  German  patent  of  1885  and  the  Vincent 
British  patent  of  1882  disclose  an  armature  drum  with  a  series  of 
coils  which  were  counterpart  and  interchangeable.  But  it  is  un- 
necessary to  enter  into  this  field  of  controversy,  for,  taking  Eicke- 
meyer's  statement  of  the  prior  art  and  of  his  invention  as  correct, 
we  find  that  all  he  invented  was  an  armature  coil  for  drum  arma- 
tures having  a  certain  structural  form  and  a  mode  of  operation  by 
virtue  of  such  form ;  and,  this  being  true,  his  invention  cannot  cover 
other  armature  coils  of  an  essentially  different  form,  and  with  a 
different  mode  of  operation. 

As  all  the  coils  used  by  the  defendant  (which  we  assume  are  like 
the  exhibits  in  evidence)  have  equal  halves*  so  that  one  half  of  one 
coil  cannot  pass  into  and  through  the  halves  of  other  coils,  they 
do  not  contain  the  Eickemeyer  invention,  and  therefore  do  not  in- 
fringe either  the  first,  second,  or  fourth  claims  of  the  patent  in  suit. 

The  decree  of  the  circuit  court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  the  direction  to  dismiss  the  bill  of  com- 
plaint with  costs;  and  the  costs  of  this  court  are  awarded  to  the 
Webster  &  Dudley  Street  Railway  Company. 


(District  Court,  W.  D.  North  Carolina.   February  10,  1002:) 

t  Exemptions— Pabtnbiishtp— Exemption  fboh  Pabthershtp  Pkopsbtt. 

One  of  two  or  more  partners  may  have  a  porttmi  of  the  partnersli^ 
^ects  set  apart  to  blm  as  his  peroonal  oemption  with  the  ooosent  ot 
the  other  partner  or  partners. 

IL  Samb— Bdrvivino  Partker. 

A  surviving  partner  can  have  bis  peraonal  exemptlan  Mt  apart  to  Mm 
from  the  partnership  effects,  If  tw  have  the  consant  ot  tbm  adiiilDlatratiiv 
of  the  deceased  partner. 
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L  BiVB— Bankrdftct. 

Const  M.  a  art  10,  S  1.  declares  that  the  personal  mroperty  «f  any 
resident  to  the  mne  of  $500^  shall  be  uempt  from  sale  under  ezecn- 
tlon  or  any  other  final  processes  of  any  court  Issued  tor  fba  coUeetlw 
of  any  debt  Beta,  that  a  debtor's  right  to  the  exemption  out  of  his 
property  accrues  to  him  vhen  his  (^editors  Inetltnte  proceedings  In 
bankruptcy  against  him;  and,  on  the  appointment  of  the  trustee,  the 
title  of  the  property  reserved  by  law  as  the  exemption  does  not  vest 
In  the  trustee,  but  remains  In  the  debtor  awaiting  the  formality  of  an 
appraisal  and  setting  apart 

4  Same— DuTH  or  Debtor. 

On  tbe  death  of  a  debtor,  property  which  would  baT«  been  set  apart 
to  him  under  his  «xemptlon,  had  he  lived,  remains  a  part  of  his  estate, 
and  goes  to  his  administrator. 

L  Bahb— Widow's  Aixowancb. 

On  the  deafli  of  one  against  whom  proceedings  In  bankruptcy  han 
been  Instituted,  the  federu  conrt  has  no  power  to  administer  the  widow's 
right  of  allowance  for  a  year,  given  under  tbe  laws  of  tbe  state,  which 
provide  that  a  widow  has  the  right  to  a  year's  support  from  the  stocit 
crops,  and  provisions  on  hand;  the  matter  being  one  exclusively  within 
the  state  Jurisdiction. 

1  HoHBSTSAn — Ukbohm  (:bild — Allotmknt. 

Const  N.  O.  art  10,  f  S,  declares  that  a  homestead,  after  tbe  deatti 
of  the  owner,  shall  be  exempt  from  the  payment  of  any  debt  during  the 
mlnori^  of  the  children;  and  by  Code  N.  O.  i  C14,  if  tlie  owner  of  a 
homestead  die  without  the  same  being  set  apart,  tbe  widow,  or  his 
child  or  children  under  the  age  of  21,  may  have  the  same  laid  off. 
Section  1328  enucts  tliat  a  child  uobom,  but  in  esse,  shall  be  deemed 
a  person  capable  of  taking  any  estate.  Held,  that  a  child  in  ventre  sa 
mere  at  the  time  of  Its  father's  death  Is  entitled  to  have  a  homestead 
allotted  from  the  homestead  of  her  father. 

7.  SaUB— DOWBR. 

Where  a  widow  Is  entitled  to  dower,  and  a  child  to  a  homestead 
right  In  the  same  lands,  the  dower  will  be  assigned  so  as  to  taidnde  tJie 
homestead,  and  the  right  ctf  cblldren  to  enjoy  the  homestead  during 
their  minority  must  be  taken  subject  to  tbe  paramount  right  of  doww. 

In  Bankruptcy. 

Swink  &  Swink,  for  creditors. 

Glenn,  Manly  &  Hendren,  for  bankrupts. 

fiOYD,  District  Judge.  This  matter  is  before  the  court  upon  ex- 
ceptions to  the  report  of  Alexander,  referee.  The  facts  necessary  to 
an  understanding  of  the  points  involved  are  as  follows :  On  the  ist 
of  July,  1901,  L.  W.  Seabolt  Company,  a  partnership  com^sed  of 
L.  W.  Seabolt  and  W.  M.  Mosley,  filed  a  general  deed  of  assignment 
of  partnership  property  for  the  payment  of  debts,  reserving,  each  for 
himself,  the  homestead  and  personal  property  exemption  allowed  by 
the  constitution  and  laws  of  North  Carolina.  A  petition  in  involun- 
tary bankruptcy  was  filed  by  the  creditors  against  L-  W.  Seabolt 
and  W.  M.  Mosley,  trading  as  L.  W.  Seabolt  Company,  and  L.  W. 
Seabolt  and  W.  M.  Mosley  individually,  on  the  25th  of  July,  1901, 
and  on  that  day  a  receiver  was  appointed  of  both  estates.  In  thti 
meantime,  to  wit,  on  the  X5th  day  of  July,  1901,  the  entire  assets  of 
the  firm,  with  tbe  consent  and  approval  of  a  large  majority  in  amount 
of  the  creditors,  was  converted  into  cash  by  a  sale,  but  the  said  bank- 
niirts  had  no  voice  in  the  proceeding  to  sell,  and  did  not  participate 
in  the  same  in  any  way.  On  the  25th  of  November,  1901,  the  said 
finn  and  individual  partners  were  adjudged  bankrupts,  and  shortly 
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thereafter  a  trustee  was  appointed  for  both  estates,  who  qualified  and 
entered  upon  the  performance  of  his  duties.  Subsequent  to  the' 
filing  of  the  petition  in  bankruptcy,  and  prior  to  the  adjudication,  the 
partners  agreed  in  writing  that  each  should  reserve  his  personal 
property  exemptions,  such  as  are  allowed  by  the  constitution  and 
laws  of  North  Carolina,  out  of  the  partnership  assets.  After  the 
filing  of  the  petition  and  the  agreement  as  to  exemptions  referred  to, 
and  before  the  adjudication,  L.  W.  Seabolt  died,  leaving. a  widow, 
and  since  his  death,  to  wit,  on  the  27th  of  October.  1901,  his  widow 
gave  birth  to  a  child,  which  is  now  living.  W.  M.  Mosley  has  no 
estate  except  his  interest  in  the  partnership  property,  and  L.  W.  Sea- 
bolt  had  no  estate,  except  his  interest  in  the  partnership  property  and 
certain  real  estate  mentioned  in  his  individual  schedule,  amounting 
to  $2,326.25,  subject  to  a  mortgage  of  $700,  and  personal  property  to 
the  value  of  $21.50.  At  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy the  firm  and  the  individual  members  were  insolvent.  A  de- 
mand  has  been  made  on  the  trustee  by  W.  M.  Mosley  for  his  personal 
exemption  out  of  the  firm  assets,  and  a  demand  has  also  beeh  naade 
by  the  administrator  of  Seabolt  for  an  allotment  of  the  personal  ex- 
emption which  he  would  have  been  entitled  to  were  he  livino;^,  to  the 
end  that  this  exemption  may  be  administered  as  a  part  of  Seabolt's 
estate,  with  a  view  of  setting  apart  the  year's  allowance  to  his  widow 
and  posthumous  child.  Demand  has  also  been  made  in  behalf  of 
said  child  for  his  homestead  out  of  the  individual  real  estate  of  the 
said  Seabolt.  The  administrator  of  Seabolt  was,  on  the  27th  of 
November,  ipoi,  made  a  party  to  the  bankruptcy  proceedings,  and 
since  Seabolt's  death  Mosley  has  given  his  consent  again,  in  writing, 
that  Seabolt's  personal  exemption  may  be  allotted  from  the  firm  as- 
sets, and  the  administrator  of  Seabolt  has  gfiven  his  consent  that 
Mosley  may, take  his  exemption  also  out  of  the  partnership  funds. 
The  trustee  comes  into  court  and  asks  to  be  advised  as  to  the  course 
he  should  pursue  in  the  premises.  The  referee  reports  in  favor  of 
the  allotment  of  the  personal  exemptions  to  Mosley  and  to  the  estate 
of  Seabolt  as  demanded ;  also  that  the  widow  of  Seabolt  is  entitled 
to  her  dower  in  his  individual  real  property ;  and  that  the  infant  child, 
born  after  his  death,  is  entitled  to  homestead,  under  the  provisions 
of  the  North  Carolina  constitution ;  and  to  these  conclusions  of  the 
referee  the  creditors  have  excepted. 

The  personal  exemption  in  North  Carolina  is  by  virtue  of  section 
I  of  article  10  of  the  constitution  of  the  state,  which  reads  as  follows: 

"Tbe  pereonal  property  of  any  resident  of  the  state,  to  the  value  of  ttrm 
hundred  dollars,  to  be  selected  by  such  rcsideut,  shall  be  and  la  hereby  ex- 
emptiril  from  sale  under  execution  or  other  final  process  of  any  court  tenied 
for  the  collection  of  any  debt" 

There  can  be  no  question  about  the  right  of  Mosley  to  have  allot- 
ted to  him  from  the  partnership  effects  his  personal  property  exemp- 
tion to  the  amount  of  $500,  for  it  is  held  in  this  state  that  one  of  two  or 
more  partners  can  have  a  portion  of  the  partnership  effects  set  apart  to 
him  as  his  personal  exemption,  with  the  consent  of  the  other  partner  or 
partners  (Burns  v.  Harris,  67  N.  C.  140);  and  in  the  same  case  it  is 
held  that  the  partnership  creditors  cannot  object  to  this  exemption, 
for  they  no  more  have  a  lien  on  partnership  effects  for  their  debts 
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than  creditors  of  an  individual  have  on  his  effect!.  The  facts  in  this 
case  show  that  after  the  proceeding  in  bankruptcy  was  beg^un,  and 
before  Seabolt's  death,  he  and  Mosley  filed  their  consent  in  writing, 
each  that  the  other  might  have  his  personal  exemption  allotted  from 
the  partnership  property;  and,  if  this  were  not  true,  the  facts  show 
that  since  the  death  of  Seabolt  his  administrator  has  filed  his  consent 
that  Mosley,  the  surviving  partner,  should  have  allotted  to  him  his 
personal  exemption  from  the  partnership  assets.  A  surviving  part- 
ner can  have  his  personal  exemption  from  partnership  effects  with 
the  consent  of  the  administrator  of  the  deceased  partner.  Richard* 
son  V.  Redd,  ii8  N.  C  677,  24  S.  £.  420. 

The  question  then  remaining  in  this  regard  it  whether  Seabolt  hav- 
ing died  after  the  proceedings  in  bankruptcy  were  commenced,  and 
after  the  consent  of  the  partners  was  had  for  exemptions  from  the 
partnership  effects,  the  allotment  which  he  would  have  taken  had 
he  lived  vests  in  his  administrator.  It  is  my  opinion  that  it  does.  A 
creditor  pursuing  a  debtor  by  execution  or  other  legal  proceeding, 
for  the  purpose  of  subjecting  his  property  to  the  payment  of  his  debt, 
does  not  acquire  a  lien  upon  that  part  of  the  debtor's  personalty 
which  is  exempted  by  the  law.  The  exemption  in  North  Carolina  u 
in  favor  of  a  debtor  against  execution  for  debt 

The  purpose  of  the  law  undoubtedly  is  to  save  the  exempted  prop- 
erty from  sale  at  the  hands  of  creditors,  for  the  benefit  of  the  debtor 
and  his  family.   This  is  no  doubt  the  humane  object  which  the  fram- 
crs  of  our  constitution  and  the  makers  of  our  exemption  laws  had  in 
view.   A  statute  of  exemption  is  properly  a  remedial  statute,  evi- 
dently intended  to  prevent  families  from  being  stripped  of  their  last 
means  of  support,  and  left  to  suffer,  or  cast  as  a  burden  upon  the 
public,  and  to  rescue  them  from  the  hands  of  unfeeling  creditors. 
Lcavitt  V.  Metcalf,  19  Am.  Dec.  718.  It  would  be  a  strange  con- 
struction of  the  law,,  therefore,  to  hold  that,  whilst  the  exemption 
would  obtain  against  what  is  known  as  an  execution,  or  other  final 
process  issued  for  the  collection  of  a  debt,  it  could  still  be  swept  away 
by  another  proceeding  on  the  part  of  creditors,  and  the  debtor  and 
bis  family  thus  be  deprived  of  its  benefits.   The  right  to  the  exemp- 
tion accrued  to  the  debtor  when  the  creditors  instituted  proceedings 
in  bankruptcy  to  subject  his  property  to  the  payment  of  his  debts* 
and  upon  the  appointment  of  a  trustee  in  banlmiptcy  the  title  of  the 
property  reserved  by  the  law  as  the  debtor's  exemption  did  not  vest 
m  such  trustee,  but  remained  in  the  debtor,  awaiting  the  mere  legal 
formality  of  having  it  appraised  and  set  apart  to  him.   This  being  uie 
case,  the  exempted  property  which  would  have  been  set  apart  and 
allotted  to  Seabolt  had  he  lived  remained  a  part  of  his  estate  at  his 
death,  and  belongs  to  his  administrator,  and  not  to  the  trustee  in 
bankruptcy ;  and  the  only  duty  with  respect  thereto  which  rests  upon 
the  trustee  is,  upon  application  of  the  administrator,  to  proceed  as 
in  other  cases  to  have  it  appraised  and  set  apart   The  exceptions  of 
the  creditors  are  therefore  overruled,  and  the  report  and  findings  of 
the  referee,  in  respect  to  the  personal  exemptions  of  both  Mosley 
and  the  estate  of  Seabolt,  are  confirmed. 
No  difficulty  can  arise  as  to  the  manner  of  making  the  appraise- 
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ment  and  allotting  the  personal  exemptions  in  this  case;  the  prop- 
erty of  the  firm  having  been  sold,  and  the  proceeds  thereof  in  cash, 
more  than  sufficient  to  cover  the  amount  of  both  exemptions,  being 
now  in  the  hands  of  the  trustee.  Under  the  laws  of  North  CaroHna, 
a  debtor  is  allowed  a  personal  exemption  to  the  amount  of  $500,  and 
he  can  take  this  in  articles  of  personal  property,  or  have  it  allotted 
in  money,  provided  the  money  is  on  hand.  The  cash  being  on  hand 
in  this  instance,  there  is  nothing  left  for  the  trustee  to  do  except 
to  pay  it  over  to  the  parties  entitled ;  that  is,  $500  to  W.  M.  Mosley, 
ana  ^500  to  the  administrator  of  Seabolt. 

So  far  as  the  right  of  allowance  for  year's  support  to  the  widow 
is  concerned,  this  court  has  no  power  to  administer  it,  it  being  ex- 
clusively within  the  state  jurisdiction.  Under  the  laws  of  North 
Carolina,  upon  the  death  of  a  husband  a  surviving  widow  has  the 
right  to  have  set  apart  to  her  from  the  cn^,  stock,  and  provisionf  on 
hand  a  year's  support,  not  to  exceed  $300  in  amount,  and  an  addi- 
tional amount  of  $100  for  each  member  of  her  family  under  14  years 
of  age.  In  the  absence  of  crop,  stock,  and  provisions,  the  adminis- 
trator is  authorized  to  pay  such  allowance  for  year's  support  from 
the  personal  assets  of  the  estate  which  may  come  to  his  hands. 
Therefore,  when  the  administrator  of  Seabolt  has  in  hand  the  money 
paid  to  him  by  the  tt'ustee  for  the  personal  exemption,  so  much  of 
it  as  is  necessary  can  be  set  apart  as  a  year's  support  to  the  widow 
by  a  proceeding  in  the  state  court  under  the  statute  providing  for 
such  cases. 

We  come  now  to  consider  the  right  of  homestead  in  the  real  prop- 
erty of  which  Seabolt  died  seised.  He  left  surviving  him  his  widow 
and  a  female  child  in  ventre  sa  mere,  which  since  and  shortly  after 
his  death  has  been  bom,  and  is  now  living.  The  following  are  the 
provisions  of  the  constitution  of  North  Carolina  relative  to  home- 
stead (section  2,  art.  10) : 

"Kv«ry  bomestead,  and  tbe  dw^ingi  and  bnndtnga  used  therewith,  not  «e- 
ceedinR  In  value  one  thousand  dollars,  to  be  selected  by  the  owner  thereof, 
or  In  Hen  thereof,  at  tbe  option  of  the  owner,  any  lot  In  a  city,  town  or  vil- 
lage, with  tbe  dwellings  and  buildings  osed  thereon,  owned  and  occupied 
by  any  resident  of  this  state  and  not  exceeding  tbe  valne  of  one  tiioaBand 
dollars,  shall  be  exempt  fnnn  nl*  imdir  ezeentlMi  or  oOm  ftaal  pffoCB— 
obtained  on  any  debt" 

Section  3,  art.  10: 

*The  homestead,  afttf  tiie  death  of  tht  owner  thweof,  shall  be  exempt 
from  tbe  payment  of  ai^  d^  dnrlnff  tbe  mlDorltr  of  bis  ehlldm  «r  aoy 
one  of  them." 

And  there  is  a  further  provision  that  if  the  owner  of  a  homestead 

die,  leaving  a  widow  and  no  children,  the  rents  and  profits  of  such 
homestead  shall  inure  to  the  benefit  of  the  widow  during  her  widow- 
hood, unless  she  be  the  owner  of  a  homestead  in  her  own  right.  The 
only  point  involved  here  is  as  to  whether  Lena  W.  Seabolt,  the 
posthumous  child  of  L.  W.  Seabolt,  deceased,  is  entitled  to  have  a 
homestead  allotted  from  the  lands  of  her  father,  and  to  hold  the  same 
exempt  from  the  payment  of  his  debts  daring  her  minority. 
Section  514  of  the  Code  of  North  Carolina  is  as  follows: 

**ir  any  person  entitled  to  a  homestead  exemption  die  without  haTfns 
/if.<l  tbe  same  set  apart.  Ids  widow.  If  he  leave  no  dilld,  or  bis  diUd  or 
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chndren  ander  fbe  Rfa  of  tweDty-one  yean.  If  be  l«aT«  mcti,  may  procMd 
ti»  have  said  bomestead  axemptlon  laid  oB.  according  to  sectloiu  611  and 

And  it  is  held  in  Lambert  v.  Kinnery,  74  N.  C.  348,  that: 

*rrbe  title  to  tbe  bomestead  li  Tested  In  the  owner  hj  the  conatltntlon  of 
tbe  state,  and  tbe  allotment  by  tbe  sberlff  Is  not  necessary  to  vest  tiie  title 
tbereto.  Tbe  only  object  of  tbe  allotment  Is  to  Ascertain  If  tbere  be  an 
excess  ojer  tbe  one  ttaonaand  dollars,  wblcb  Is  subject  to  sxecntloa.** 

The  law  is  well  settled,  therefore,  that,  although  the  owner  of  a 
homestead  or  a  person  entitled  thereto  die  without  having  the  same 
allotted  in  his  lifetime,  the  same  can  be  allotted  at  tbe  instance  of  his 
minor  child  or  children,  if  he  leave  such,  or,  in  the  absence  of  minor 
children,  at  the  instance  of  his  widow.  The  contention  of  the  credit- 
ors in  this  case  is  that  the  infant  Lena  W.  Seabolt  is  not  entitled  to 
the  homestead  of  her  fether  by  reason  of  the  fact  that  she  was  not 
bom  at  the  time  of  his  death,  and  that,  therefore,  the  right  could  not 
accrue  to  her.  The  court  cannot  sustain  this  view.  "A  child  in 
ventre  sa  mere  is  a  child  while  yet  unborn.  From  the  time  of  con- 
ception the  infant  is  in  esse  for  the  purpose  of  taking  any  estate 
which  is  for  his  interest,  whether  by  descent,  devise,  or  under  the 
statute  of  distributions."  10  Am.  &  Eng.  Enc.  Law  (xst  Ed.)  p.  624. 
The  early  English  doctrine  that  an  unborn  cliild  is  not  to  be  regarded 
as  in  esse  has  been  long  ago  exploded,  and  the  decisions  of  the 
courts  now  are  uniformly  to  the  effect  that  children  in  ventre  sa 
mere  are  included  within  the  meaning  of  the  word  "children."  This 
principle  is  so  well  established  and  so  fully  understood  by  the  pro- 
fession that  it  is  not  deemed  necessary  to  cite  authorities  to  support 
it.  As  bearing  upon  this  point,  however,  we  may  call  attention  to 
section  1328  of  the  North  Carolina  Code,  which  reads  as  follows: 
"An  infant  unborn  but  in  esse  shall  be  deemed  a  person  capable  of 
taking  by  deed  or  other  writing  any  estate  whatever  in  the  same  man- 
ner as  if  he  were  Ixhh;"  and  also  dte  Heath  v.  Heath,  114  N.  C  547, 
19  S.  E.  155- 

In  the  argument  before  the  court,  the  counsel  for  the  creditors  did 
not  appear  to  seriously  insist  that  the  widow  was  not  entitled  to 
dower  in  the  lands  of  her  deceased  husband.  By  the  statute  law  of 
Korth  Carolina  widows  are  endowed  as  at  common  law,  and  every 
married  woman,  upon  the  death  of  her  husband  intestate,  or  who 
dissents  from  his  will,  is  entitled  to  an  estate  for  her  life  in  one-third 
in  value  <A  all  the  lands  who'eof  her  husband  was  seised  and  pos- 
sessed at  any  time  during  the  covoture,  in  which  one-third  part  shall 
be  included  the  dwelling  house  in  which  her  husband  usually  resided, 
together  with  other  buildings  thereunto  belonging  or  appertaining  ; 
and,  further,  that  the  dower  of  a  widow  shall  not  be  subject  to  the 
payment  of  debts  due  from  the  estate  of  her  husband  during  the  term 
of  her  life.  It  is  true  that  in  a  case  like  this  the  dower  and  homestead 
wfl  include,  partly  if  not  wholly,  the  same  premises;  but  Chief 
Jtistice  Pearson,  in  Watts  v.  Leggett,  66  N.  C.  197,  has  clearly  de- 
fined the  relative  rights  of  a  widow  having  a  dower  and  an  infant 
duld  entitled  to  the  benefit  of  homestead  at  the  same  time,  in  the 
same  lands.   He  says: 

"Thm  the  dower  will  be  assigned  so  as  to  Include  tbe  bomestead  or  a 
put  thereof,  and  tbe  right  of  dower  having  attached  at  the  time  of  marriage 
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would  hare  been  panmonnt  and  the  rlffht  of  the  chMdren  to  enjoy  tbe 
homestead  dnrlng  the  minority  of  any  one  of  them  must  have  been  taken 
subject  to  this  paramount  right  of  dower,  the  effect  being  to  postpone  the 
enjoyment  of  tbe  children  as  to  so  much  of  the  homestead  aa  Is  ooTved 
by  the  dower  until  the  death  of  tbe  widow,  leaving  tbem,  of  coarse,  to  tbe 
present  enjoymoit  of  audi  i»rt  of  flie  homestead  and  land  arovtalnlns 
thereto  as  la  not  eoreretf  by  tite  dower." 

It  is  therefore  ordered  by  the  court  that  the  exceptions  be  over- 
ruled, not  only  as  to  the  right  of  Mosley  and  the  estate  of  Seabolt 
to  have  their  personal  exemptions,  but  also  as  to  the  rights  of  the 
widow  to  dower,  and  the  infant  child  to  a  homestead,  and  the  report 
of  the  referee  in  these  respects  is  hereby  confirmed,  and  judgment 
rendered  accordingly. 

.The  clerk  will  tax  the  costs  of  this  proceeding  against  the  cxcept- 
mg  creditori. 


OnJimON— StBAH  VeSSBLS  HkETTNO— KeOLIOKKT  I^ATTOATTOir. 

The  steamship  Qneen  Ellzabetb,  In  tow  of  the  tug  Tyee,  was  lantnc 
up  Puget  Sound  to  the  southward  from  Fort  Townsend,  near  the  west 
■bore,  at  about  4  In  tbe  morning,  when  they  met  tbe  steam  scho<Hier 
Ziafcme,  going  out  from  Tacoma,  which  came  In  collision  with  tbe  Eliza- 
beth. The  tog  and  scbooner  saw  each  other's  lights  wboi  three  or  four 
mllea  apart,  and  were  then  nearly  bead  ca.  Later  the  Tyee  signaled 
taw  Intention  to  pass  starboard  to  starboard,  wbleh  was  acceded  to,  and 
she  Immediately  starboarded  ber  helm.  Beta,  under  tbe  eTtdaiee,  that 
she  was  Joatlfled  In  choosing  the  outside  course  in  passing  with  her 
tow,  owing  to  tbe  nearness  to  the  shore,  and  that  neither  r'je  nor  th« 
Elizabeth  -were  In  fault  but  that  the  fault  for  the  collision  rested  en 
tlrely  upon  the  Lakme,  for  being  In  charge  at  the  time  of  an  unlicensed 
and  Incompetent  mate  and  too  close  In  shore,  for  porting  her  helm.  In- 
stead of  starboarding,  after  answering  tbe  algual,  and  changing  only 
when  tbt  vessels  were  In  close  proximity,  and  In  faUlng  to  reverse  at 
once  when  tbe  danger  of  collision  became  apparoit. 

In  Admiralty.    Cross  actions  for  collision. 

Preston,  Carr  &  Gilman,  for  libelant. 
■  Herbert  S.  Griggs  and  W.  A,  Peters,  for  cross  libelant. 
Struve,  Allen,  Hughes,  &  McMicken,  for  respondent 

HANFORD,  District  Judge.  For  convenience  in  designating  tlie 
different  parties  to  these  suits,  the  ^ueen  Elizabeth  Company,  owner 
of  the  ship  Queen  Elizabeth,  will  be  referred  to  as  the  "libelant"  ; 
Charles  Nelson,  owner  of  the  steam  schooner  Lakme,  wiU  be  re- 
ferred to  as  the  "cross  libelant";  and  the  Puget  Sound  Tt^oat 
Company,  owner  of  the  steam  tug  Tyee,  will  be  referred  to  as  the 
"respondent."  The  first  suit  was  commenced  by  the  libelant  against 
the  Lakme  to  recover  damages  sustained  in  a  collision  between  the 
Lakme  and  the  British  ship  Queen  Elizabeth,  which  occurred  be- 
tween 3  and  4  o'clock  on  the  morning  of  April  14,  1900,  in  the  vicinity 
of  Point  No  Point  lighthouse,  on  the  west  side  of  Puget  Sound; 


THB  ZiAKMBL 


THB  WMW. 


THB  QUEEN  ELIZABBTH. 
(District  Court,  D.  Washington.  FOneaBXj  9,  1800.) 


rax  huuuL  778 

the  Lakme  Vdng  at  the  time  bound  from  Tacoma  to  San  Francisco, 
and  the  Queen  Elizabeth  being  towed  by  the  steam  tug  Tyce  from 
Port  Townsend  to  Port  Blakely.  The  cross  libelant  charge*  re- 
sponsibility for  the  collision  upon  the  IVee,  and  claims  damages  for 
the  injury  sustained  by  the  Lakme. 

In  order  that  the  full  effect  of  some  of  the  testimony  introduced  in 
behalf  of  the  cross  libelant  may  be  appreciated,  a  map  showing  the 
contour  of  the  shores  of  Puget  Sound  from  Foulweather  Bhiff  to  a 
point  sooth  of  West  Point  lighthouse  is  here  inserted. 
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Tlie  night  was  dear,  and  each  of  the  veaseb  carried  all  the  limits 
required,  though  there  is  a  dispute  as  to  whether  the  colored  lights 
on  the  Lakme  were  arranged  properly,  so  as  to  show  from  dead 
ahead  to  two  pouits  abaft  the  beam,  as  the  law  requires.  It  is  ad- 
mitted, however,  that  the  vessels  were  seen  approaching  each  other 
by  the  officers  in  charge  of  both  the  Tyee  and  the  Lakme,  when  they 
were  distant  horn  each  other  3  or  4  miles ;  but  the  parties  differ  with 
rdspect  to  the  exact  location  of  the  vessels  when  their  lights  became 
>risible  to  each  other,  and  at  the  time  of  the  collision.  All  a|;ree, 
however,  that  the  collision  occurred  south  of  Point  No  Point  hght- 
house,  a  few  minutes  after  the  Tyee  and  the  Queen  Elizabeth  had 
passed  that  point.  The  speed  of  the  Lakme  was  7^  miles  per  hour, 
and  the  Tyee,  with  her  tow,  was  making  8  or  9  miles  per  hour.  The 
I^kme  was  in  charge  of  her  second  mate,  her  captain  and  the  first 
mate  being  asleep,  until  the  mast  head  lights  of  the  Tye^  were  seen, 
when  the  captain  was  called  and  told  that  they  were  near  Point  No 
Point;  but  he  was  not  informed  that  the  other  vessels  were  seen 
ahead,  and  he  did  not  come  out  on  the  bridge  witil  it  was  too  late  to 
avoid  the  collision.  The  second  mate  of  the  Lakme  did  not  have  a 
license  or  certificate  entitling  him  to  be  employed  as  an  officer  of  a 
steam  vessel,  either  as  master,  pilot,  or  mate,  and  there  was  not  at 
that  time  any  licensed  pilot  on  duty.  The  facts  recited  so  far  are 
either  admitted  or  established  by  uncontradicted  evidence.  The  par- 
ticular circumstances  and  movements  of  the  vessels  immediately  pre- 
ceding the  NtUision  are  stated  in  the  evidence  of  the  officer  who 
was  in  charge  of  the  Tyee  as  follows : 

The  Tyee  took  the  Queen  Elizabeth  in  tow,^and  started  from 
Port  Townsend  southward,  between  i  o'clock  and  a  o'clock  a.  m., 
and  reached  Point  No  Point  in  about  two  hours.    As  she  was 
coming  around  Point  No  Point,  the  lights  of  the  Lakme  were  seen 
for  the  first  time.   The  Tyee  and  the  sliip  in  tow  made  a  curve 
around  Point  No  Point  until'their  position  was  proximately  one  mile 
from  the  west  shore  of  Puget  Sound,  and  then  took  a  straight  course, 
steering  southeast.   When  the  Tyee's  helm  came  to  steady  on  this 
course,  the  Lakme  appeared  to  be  straight  ahead,  but  steering  an 
irregular  course,  so  that  all  her  lights  were  visible  at  times,  and  then 
the  red  light  and  green  light  alternately  disappeared.    Four  min- 
utes before  the  collision,  when  the  steamers  were  about  one  mile 
apart,  and  when  the  Lakme  was  showing  her  green  light,  the  Tyee 
signaled,  giving  two  blasts  of  her  whistle,  indicating  her  purpose  to 
pass  on  the  starboard  side.   This  was  immediately  answered  by  two 
blasts  from  the  Lakme.   The  pilot  of  the  Tyee  then  put  her  helm 
hard  to  starboard  and  she  swung  to  port.   At  the  same  time  the 
Lakme,  instead  of  turning  to  port  promptly,  as  the  signals  indicated 
that  she  should  do,  swung  around  to  starboard  so  that  she  showed 
her  red  light,  and  came  on  directly  in  the  way  of  the  other  vessels, 
but  steadied  up  when  she  came  near  to  the  Tyee,  when  the  wit- 
ness called  out :   "Are  you  crazy  or  what  7   Starboard  yoiu*  helm  I 
Starboard  your  helm  I"   The  two  steamers  passed  each  other  star- 
board to  starboard;  the  Lakme  going  astern  of  the  Tyee.  fZer 
stem  caught  the  steel  towlinc,  and  she  then  swung  to  port,  and  went 
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slipping  aloTig  the  towline  until  she  stnick  the  Queen  Elizabeth  on 
the  port  side  of  her  bow.  The  towline  parted  just  at  the  time  of  the 
coUisicm. 

In  the  testimony  of  this  officer,  he  ^ves  as  the  reason  for  soundmg 

two  blasts  of  the  whistle  for  a  passing  signal  that  they  were  near 
to  shore  on  the  right-hand  side,  and»  the  T^ee  having  the  burden  of 
a  ship  in  tow,  it  was  safer  for  her  to  pass  the  other  steamer  on  her 
starboard  side,  because  at  that  place  the  tide  sets  in  toward  the.  shore. 
The  testimony  of  the  pilot  who  was  in  charge  of  the  Tyce,  above 
narrated,  is  corroborated  by  the  quartermaster,  who  was  in  the  pilot 
house  steering  the  Tyee.  It  is  ccMisistent  with  all  the  evidence  on 
the  part  of  the  Ubelant  and  of  the  respondent,  and  it  hannonizea 
mth  the  undisputed  facts  that  the  only  signals  given  from  one 
steamer  to  the  other  were  two  blasts  of  the  Tyee's  whistle,  answered 
by  two  blasts  from  the  Lakme,  and  that  the  Lakmc  did  pass  on  the 
starboard  side  of  the  Tyee,  and  her  port  bow  struck  the  port  bow 
of  the  Queen  Elizabeth. 

On  behalf  of  the  cross  libelant,  the  captain  of  the  Lakme  testified 
that  when  he  came  on  the  bridge,  after  hearing  the  two  blasts  from 
the  Tyee,  and  the  answer  given  by  the  Lakme,  the  Tyee  was  just 
crossing  the  bow  of  the  Lakme.  The  first  thing  he  did  was  to  inquire 
as  to  the  position  of  the  helm,  and  was  told  that  it  was  hard  a-star- 
board,  to  which  he  responded,  "Keep  her  there."  The  Lakme  was 
then  turning  slowly  to  port,  and  the  Queen  Elizabeth  was  still  off  her 
port  bow,  and,  seeing  that  a  collision  was  inevitable,  he  ordered  the 
engines  stopped  and  the  helm  hard  a-port.  He  did  not  order  the 
engines  reversed,  because  the  propeller  was  liable  to  get  foul  of  the 
towline.  As  to  these  matters,  I  can  find  no  conflict  between  the 
testimony  given  by  the  captain  and  the  testimony  for  the  other 
parties.  There -appears  to  have  been  time  enough  to  change  the 
wheel  from  hard  a-port  to  hard  a-starboard,  while  the  captain  was 
coming  from  his  cabin.  If  the  Lakme  had  been  swinging  to  star- 
board on  a  port  helm,  that  movement  would  place  her  so  that  the 
Queen  Elizabeth  would  appear  to  be  off  her  port  bow,  and  the  fact 
that  she  was  turning  to  port  slowly  with  her  helm  hard  a-starboard 
corroborates  the  testimony  tending  to  prove  that  she  was  not  given 
her  starboard  helm  until  the  two  steamers  were  very  close  to  each 
other.  The  captain  does,  however,  give  his  estimate  of  the  distances 
from  the  place  vAiere  the  vesela  met  to  Point  No  Point,  and  to  the 
west  shore  opposite,  which,  if  accurate,  would  locate  the  place  of  the 
collision  one  mile,  or  a  little  more  than  a  mile,  further  from  the  shore, 
and  one  mile,  or  a  little  more  than  one  mile,  nearer  to  Point  No 
Point,  than  indicated  by  the  testimony  of  the  witnesses  who  were 
on  the  Tyee ;  and  the  difference  in  the  location  would  tend  to  sup- 
port the  contention  of  the  cross  libelant  that  the  Tyee  was  in  faiut 
loT  giving  two  blasts  of  her  whistle  and  going  to  port,  instead  of 
obsavmg  the  general  rule  of  the  road,  requiring  vessels  meeting  end 
on,  or  nearly  so,  to  ttun  to  the  right  and  pass  each  other  port  to 
port  But,  considerin|f  the  fact  that  the  captain  had  no  time  to  study 
the  situation  after  coming  on  deck,  and  that  his  mind  must  have  been 
fally  occupied  with  otho'  things,  it  is  not  iHX)bable  that  he  cotiM 
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have  made  an  estimate  of  the  distances  with  as  much  accuracy  as 
could  the  pilot  of  the  Tyee,  who  knew  the  route,  had  time  for  obser- 
vation before  there  was  any  occasion  for  excitement,  knew  the  speed 
his  vessel  was  makii^,  took  notice  of  her  compass,  and  ordered  her 
courses. 

The  first  mate  of  the  Lakme  was  asleep  before  the  collision  oc^ 
curred.  Both  sides  called  him  as  a  witness;  but,  as  I  am  not 
obliged  to  decide  the  disputed  question  with  respect  to  the  shape  and 
construction  of  the  screens  or  boxes  in  which  the  Lakme's  colored 
lights  were  placed,  I  do  not  regard  his  evidence  as  being  of  any 
importance.  The  man  who  steered  the  Lakme  has  not  been  called 
as  a  witness.  So  the  case  for  the  cross  libelant  depends  mainly 
upon  the  testimony  of  her  second  mate,  who  was  in  charge  of  the 
deck,  and  the  man  who  was  on.  duty  as  lookout ;  and  I  regard  the 
testimony  of  both  of  these  witnesses  as  being  entirely  unworthy  of 
belief.  By  way  of  illustration,  the  lookout,  upon  his  examination  in 
chief,  conducted  by  the  proctor  for  the  cross  libelant,  testified  as 
follows : 

"Q.  How  long  after  yon  reported  the  light  on  the  port  bow  was  any 
signal  given  by  any  Bhfp?  A.  A  few  minutes  after  be  gnve  ns  two  whIaUes. 
Q.  Who  gave?  A.  The  tugboat  gave  ns  two  whlstlee  first.  Q.  What  was 
done  then?  A.  We  answered  the  two  whistles  back  again,  and  tnmed  the 
wbed  over.  Q.  What  way  was  the  wheel  tnmed  when  the  whistle  was 
given?  A.  I  was  steering  straight.  After  the  whistle  came,  he  turned  to 
the  port  That  called  for  bard  a-starboard.  It  was  tamed  to  the  put. 
Q.  Ton  put  yonr  helm  hard  a-starboard?  A.  Hard  a-port  Q.  When  the 
two  signals  came?  A.  When  the  two  signals  came.  •  •  •  Q.  After  the  tug 
blew  her  two  whtstlea,  did  she  make  any  change  In  her  coarse?  A.  Not  before 
we  came  close  to  them.  We  made  the  change.  Q.  What  change  did  she  make? 
A.  She  tnmed  the  wheel  to  port.  too.  Q.  What  way  did  she  come?  A.  She 
came  to  cross  oar  atarbonid  bow.  Q.  She  eeme  to  eross  your  atarboaid 
bow?   A.  Yes." 

In  answering  other  questions  on  his  direct  examination,  this  wit- 
ness also  testified  that  the  order  given  by  the  second  mate  to  the  man 
at  the  wheel,  after  the  signals  had  been  given,  was  "Haxtl  a-star- 
board I"  and  that  the  order  was  obeyed  promptly;  and  on  cross-ex- 
amination, answering  a  direct  interrogatory,  he  made  this  statement : 
"Yes,  sir;  our  wheel  was  put  hard  to  starboard."  These  contra- 
dictory statements  make  it  impossible  to  ascertain  from  the  testi- 
mony of  this  witness  whether  the  Lakme's  wheel  was  first  tunned 
to  starboard,  or  to  port,  after  the  signals  were  exchanged.  I  woald 
not  reject  his  evidence  (or  a  mere  inadvertent  misstatement ;  but,  taken 
as  a  whole,  it  is  confused  and  unsatisfactory. 

The  Lakme  left  Tacoma  after  9:30  p.  m.,  the  evening  preceding 
the  collision,  and  her  shows  that  she  passed  West  Point  ligbthoose 
at  1 :40  a.  m.  In  his  deposition,  the  second  mate  says,  in  effect 
that  he  was  the  officer  in  charge  of  the  deck  from  midnight  until  tlie 
time  of  the  collision ;  that  he  made  an  entry  in  the  log  of  the  time 
of  passing  each  point ;  that  the  speed  of  the  Lakme  was  7  miles  or 
10  miles  an  hour;  that  at  12  o'clock,  when  he  went  on  deck,  she 
must  have  been  100  miles  from  Tacoma ;  that  he  did  not  know  what 
courses  were  steered  after  passing  West  Point,  except  that  lus  last 
course  was  west  half  north ;  that  she  was  kept  in  the  middle  of  the 
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channel;  that  he  first  noticed  the  Tyee  and  the  Queen  Elizabeth 
when  they  were  comins  around  Point  No  Point,  3  or  4  miles  ahead  of 
the  Lakme;  that  be  then  saw  only  the  Tyee's  masthead  lights;  that 
he  did  not  see  her  starboard  light  until  she  crossed  the  LaJcme's 
bow;  that,  after  rounding  the  point,  the  Tyee  was  two  points  off 
the  port  bow  of  the  Lakme,  and  showin^r  her  red  light.  I  now  quote 
from  his  deposition  the  following  questions  and  answers : 

"Q.  Wbat,  If  anytblng.  dtd  you  do  wltb  retaence  to  steering  jonr  own 
Tcssel  at  that  time?  A.  We  were  steering  clear.  I  did  not  do  anytbing 
at  tliat  .time,  uutll  we  got  a  little  closer.  She  was  still  on  onr  port  "bow, 
when  I  ported  onr  helm  to  give  myseIC  a  Uttle  more  sea  room.  Q.  That 
woold  throw  you  farther  ott  to  starboard?  A.  Yea.  sir;  bnt,  erm  U  I  had 
kept  on  my  course,  we  would  have  gone  perfectly  clear.  When  she  got 
close  to  ne,  atae  was  about  a  point  on  our  port  bow.  *  *  *  Q.  What  hap* 
pened  after  that  wltii  reference  to  signaling?  A.  Ther«  was  no  signaling 
at  all.  He  was  coming  on  our  port  bow.  t  had  my  hand  up  to  pull  the 
whistle,  when  he  blew  two,  and,  of  course,  I  answered  him  with  two.  I 
said,  'Hard  a-8ta^board^  The  man  at  the  wheel  pot  the  wheel  hard  a- 
starboard.  Q.  How  h:ng  was  that  after  yon  got  back  on  the  bridge  and 
bad  called  the  captain  before  those  signals  were  passed?  A.  It  may  have 
been  between  three  and  five  minutes.  It  may  have  been  more,  and  It  may 
Have  been  lees.  Q.  It  may  have  bem  leas  than  what?  Lees  than  three 
minntw?  A.  I  could  not  exactly  say.  Q.  Do  you  know  whetha  or  not  you 
xrae  there  any  appreciable  time?  A.  I  was  there,  walking  up  and  down 
the  bridge,  I  ebonld  judge,  for  about  five  minutes  before  the  captain  came 
ap.  Q.  And  during  liiat  fire  minutes  what  was  the  course  of  the  two  vies- 
iels?  A.  We  were  going  about  weet  half  north.  I  abould  Judges  «r  west 
quarter  north.  I  would  not  be  Bnr&" 

Then,  answering  further  inquiries  as  to  the  distance  of  the  Lak- 


me's  position  out  from  shore  at  the  time  the  signals  were  given,  he 
made  this  statement : 

"We  were  right  In  .the  center  of  the  stream.  We  wwe  just  coming  a  mid- 
way course  down  the  sound.  Q.  Did  you  ^eep  that  position  up  to  tba  time 
that  you  ported  your  helm  to  give  blm  more  room?  A.  Yes,  str." 

By  referring  to  the  chart,  it  will  be  seen  that,  if  the  Lakme  was 
anywhere  near  the  middle  of  the  sound,  three  or  four  miles  south  of 
Point  No  Point,  and  steering  a  course  west  a  half  north,  or  west 
a  quarter  north,  she  would  have  been  heading  directly  for  tlw  west 
shore,  and  any  steamer  showing  a  red  light  off  her  port  bow  would 
have  been  clear  to  the  south,  and  standing  on  a  coin-se  which  would 
have  made  a  collision  impossible,  unless  one  of  the  steamers  had 
turned  and  chased  the  other.  The  statement  that  the  Lakme  had 
traveled  lOO  miles  in  2^  hours  also  shows  the  witness  to  be  stupid  and 
reckless.  On  cross-examination,  this  ofHcer  reaffirmed  the  state- 
ment that,  after  the  tug  rounded  the  point  and  straightened  up  on  a 
southerly  course,  the  Lakme  was  heading  west  half  north,  and  later, 
on  cross-examination,  other  questions  were  propotmded  and  an- 
swered as  follows: 

''Q.  How  far  w«e  you  apart  when  yon  first  ported  your  btim?  A.  We 
must  have  been  probably  a  mile.  Q.  Then  yon  changed  from  west  half 
Dordi  to  what  course?  A.  West  by  south,  just  to  give  myself  a  little  more 
sea  room.  Q.  Ton  changed  from  west  half  north  to  west  by  south?  A. 
Jnst  about  that  Q.  How  could  yon  change  from  west  half  north  to 
west  by  south  with  a  ported  helm?  A.  With  a  starboard  helm.  Q.  That 
li  not  what  I  asked  you.  Too  said  yon  ported  your  tuUm  to  give  yours^ 
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more  sea  room,  iu  Tea,  sir.  Q.  And  cbanged  from  west  half  nortb  to  west 
br  south?  A.  SometUing  about  that.  Q.  With  the  port  helm,  and  then  the 
tug  and  Lakme  wen  alraot  a  mile  apart  when  jm  ported  toot  bdmt  JL 
XeB,  sir." 

He  also  testified,  on  cross-examination,  that,  when  the  Tyee  blew 
two  whistles,  he  supposed  that  he  was  obliged  to  answer  with  two. 
The  testimony  of  this  witness  in  its  entirety  shows  the  man  to  be 
ignorant  of  the  duties  of  an  officer  of  a  steam  vessel,  and  entirely 
incapable  of  giving  an  intelligent  report  of  the  manner  in  which 
he  handled  the  steamer  preceding  the  collision,  and  I  find  no  trust- 
worthy evidence  in  the  case  with  respect  to  the  material  facta  to  be 
weighed  against  the  testimony  of  the  i»lot  and  quartermaster  of  the 
Tyee. 

In  the  light  of  all  the  evidence,  I  find  the  following  facts  to  be  ftilly 
proven :  The  Lakme,  before  meeting  the  other  vessels,  was  out  of 
the  proper  course  for  a  vessel  going  north,  being  too  far  over  toward 
the  west  shore,  instead  of  being  on  the  right-hand  side  of  the  stream. 
She  was  steered  negligently.  Her  wheel  was  turned  the  wrong 
way  after  answering  and  assenting  to  the  passing  signals,  and  without 
any  excuse  she  failed  to  stop  and  reverse  her  engines,  when  she 
came  into  dangerous  proximity  to  the  other  vessels,  until  it  was  too 
late  to  avoid  striking  the  Queen  Elizabeth.  I  consider  that  the  evi- 
dence proves  the  Lakme  to  have  been  in  fault  in  the  following  par- 
ticulars: (i)  For  being  under  way  without  being  in  charge  of  a 
licensed  pilot  (2)  For  approachinp^  Point  No  Point  from  the  south- 
ward, in  the  way  of  vessels  going  m  the  opposite  direction,  without 
any  necessity  or  reason  for  being  so  far  over  toward  the  west  shore. 
(3)  For  steering  an  irre^lar  course  after  the  lights  of  the  Tyee  and 
her  tow  had  come  into  view  ahead  of  her.  (4)  For  porting  her  helm 
when  she  was  distant  from  the  Tyee  one  mile  or  less,  without  having 
previously  given  the  proper  signals  indicating  her  purpose  to  change 
her  course  to  starboard.  (5)  For  being  too  slow  m  putting  her 
helm  hard  a-starboard,  after  answering  and  assenting  to  the  signal 
of  the  Tyee,  indicating  that  the  steamers  were  to  pass  each  other 
starboard  to  starboard.    (6)  For  not  stopping  and  reversing  her 


In  view  of  the  situation  shown,  I  consider  that  the  Tyee  had  a  right 
to  choose  the  course  to  be  taken  to  avoid  a  collision,  and  was  justi- 
fied in  signaling  to  pass  starboard  to  starboard,  and  in  changing  her 
course  in  accordance  with  that  signal  after  it  had  been  assented  to 
by  the  Lakme.  The  Tyee,  therefore,  did  not  commit  any  error 
which  contributed  to  cause  the  collision,  and  the  Queen  Elizabeth 
is  also  shown  by  the  evidence  to  be  free  from  any  fault  in  the  matter. 

The  evidence  proves  that  the  damages  to  the  Queen  Elizabeth, 
including  demurrage  for  her  delay  while  necessary  repairs  were 
being  made,  amounts  to  the  sum  of  $4,500;  A  decree  will  be  en- 
tered in  favor  of  the  libelant  for  said  amount,  with  legal  interest  from 
the  1st  day  of  May,  1901,  and  costs. 


engines  promptly  when  the  dan 


of  a  collision  became  apparent. 
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THB  THOUAS  P.  8HICID01L 
THB  S.  L.  WATSON. 
(District  Oinirt,  D.  Bhode  Island.  Jannur  3^  19QSJ 
Noa.  loao^  1082. 

1.  OoHTBAcTs— Bbbach— Bulb  Rkqdiriho  DiuaSKCi  lo  Avoid  ob'  Lksbbh 
Damaob. 

Tlie  mla  whteh  regBtres  reasonable  dnigenee  on  tbe  part  of  on*  in- 
Jnred  by  the  breach  of  a  contract  by  the  other  party  to  rednco  tiie  re- 
sulting damages  should  not  be  Invoked  by  tbe  party  In  fault  as  the  basis 
for  a  critical  examination  of  the  conduct  of  the  injured  party,  nor  Is 
he  entitled  to  a  reduction  of  the  damages  because  he  Is  able  to  show 
on  afterthought  that  different  action  would  havo  been  mon  tdvan- 
tageoas  to  Um.  Beasonably  prudent  action  only  Is  reqolred. 
L  HAwrnn  Lnxfr— Bbbacb  or  Gbabtsa. 

Tbe  lien  arising  out  of  a  contract  of  affreightment  Is  created  by 
tbe  law»  and  Is  mutual  and  reciprocal  between  ship  and  cargo,  at* 
taching  only  when  the  cargo  has  been  delivered  on  board  or  Into  the 
custody  of  tbe  master,  and  being  discharged  when  tba  cargo  to  dellr- 
ered  at  Ita  dratioatlon  and  the  freight  paid.  H«ice  there  is  no  Hen  In 
rem  on  a  vessel  for  breach  of  a  charter  which  la  wholly  executory*  or 
which  has  been  partly  performed  by  tiie  carriage  and  delivery  of  OM 
or  more,  but  not  all,  of  the  cargoes  contracted  to  be  carried. 
&  AnmRAiiTT— Joikdbh  op  Cavsks  in  Rbh  and  in  Perbovam. 

Tbwe  seems  to  be  so  fixed  rule  of  admiralty  iiractlce,  and  ao  rauim 
OB  gomal  prlndplea,  which  praventa  the  Jolndw  In  ona  libel  of  eaoaaa 
of  action  In  rem  and  In  personam,  when  such  joinder  win  iwomote  tlio 
eaose  of  Justice,  and  conduce  to  tbe  convenience  of  the  parties  and  the 
eonrt,  and  to  sot  govwned  by  the  admiralty  rules  of  file  mipreme  eourt. 

In  Admiralty.    Suits  for  breach  of  charter  par^. 

Carver  &  Blodgett,  for  libelant. 

F.  Dodge  and  H.  Putnam,  for  claimants. 

BROWN,  District  Judge.  These  libels  arc  for  breach  of  contract 
contained  in  a  charter  p^*ty  dated  July  26,  1899,  providing  for  the 
carnage  of  five  full  caries  of  coal  from  I<ambert's  Point,  Norfolk, 
Va.,  to  IVovidence,  R.  I.,  by  two  barges, — the  Thomas  P.  Sheldon 
and  the  S.  L.  Watson.  The  contract  states :  "It  is  understood  that 
the  above  five  cargoes  are  to  be  delivered  in  Providence  previous  to 
October  ist,  1809."  In  part  execution  of  this  contract,  one  cargo 
was  carried  by  the  Sheldon,  and  freight  was  paid.  The  libelant  seeks 
damages  for  failure  of  the  barges  to  carry  the  remaining  fotu*  car- 
goes. 

The  first  question  relates  to  the  authority  of  Stanvrood,  as  agents 
to  sign  the  charter.  I  find  as  a  matter  of  fact  thai  on  July  26tb — 
the  date  of  the  charter — Stanwood  was  general  agent  of  these  barges, 
and  was  duly  authorized  to  execute  the  charter.  The  libelee  con- 
tends that  his  authority  did  not  begin  until  August  xst,  and  was  litnr 
ited  to  making  charters  for  single  trips.  I  find  against  it  both  as 
to  the  date  of  the  beginning  of  his  authority  and  as  to  its  scope.  The 
testimony  as  to  a  limitation  upon  the  number  of  voyages  the  agent 
could  contract  for  was  not  satisfactory  or  convincing.  But  whether 
Stanwood's  authority  originated  in  the  document  of  July  24th,  or  in 
previous  arrangements,  or  on  August  1st,  does  not  seem  to  be  of 
vital  MMiseauence.  His  authority  as  general  agent  extended  over 
the  period  trom  August  zst  to  October  ist,  within  whidi  the  o«i- 
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tempUted  voya^s  were  to  be  made,  and  within  whidi  tbe  agent, 
with  full  authority,  ento-ed  upon  the  performance  of  the  contract. 

The  next  question  is  whether  one  or  two  cargoes  were  delivered 
under  the  contract.  I  find,  as  a  fact,  that  but  one  car^^o  was  deliver- 
ed,— 1,037  tons  by  the  Sheldon.  There  is  positive  evidence  that  the 
cargo  of  907  tons  was  carried  by  the  Watson  in  pursuance  of  a 
previous  otbI  charter.  The  testimony  of  Slater,  agent  of  the  Provi- 
dence Gas  Company,  shows  clearly  that  two  distinct  contracts  were 
made  for  coal  at  different  rates  of  freight.  It  is  argued  for  the  libelee 
that  the  Virginia  Iron,  Coal  &  Coke  Company  had  existing  txir 
gagements  under  two  contracts  for  the  delivery  of  6,300  tons  of  coal 
to  the  Providence  Gas  Company ;  that,  as  the  charter  provides  for 
five  trips  of  about  1,250  tons  each,  this  would  have  been  an  ade- 
(juate  tonnage  to  fulfil  both  contracts;  and  therefore  that  the  oral 
charter,  if  one  was  made,  was  merged  in  the  written  charter.  But 
this  inference  is  not  strong  enough  to  overcome  positive  testimony 
to  the  contrary.  It  is  entirely  reasonable  to  suppose  that  the  five* 
trip  charter  was  simply  for  the  conveyance  of  the  5»ooo  tons  of  coal 
purchased  by  the  Providence  Gas  Company  on  its  second  contract. 
Though  the  charter  states  that  ^e  Sheldon  and  the  Watson  have 
a  capacity  of  "about  1*250  tons  each,"  this  was  manifestly  much  more 
than  the  actual  carrying  capacity  of  either  of  the  barges.  The  cargo 
actually  delivered  by  the  Watson  on  the  previous  contract  was  907 
tons;  that  of  the  Sheldon,  1,037  tons.  Gilchrist  himself  testifies 
that  the  capacity  of  the  Watson  was  from  x,ooo  to  1,100  tons;  and 
of  the  Sheldon,  l,ioo  tons.  It  is  apparent,  therefore,  that  five  trips 
would  have  been  insufficient,  by  more  than  800  tons,  to  comj^ete 
the  carriage  of  the  coal  on  both  contracts.  It  is  much  more  ivob> 
able  that  five  voyages  were  contracted  for  to  carry  the  5,000  tons 
than  that  they  were  contracted  for  to  carry  6,300  tons.  There  is 
a  strong  preponderance  of  evidence  to  the  effect  that  an  oral  char- 
ter was  made  which  had  no  relation  to  the  5,000  tons,  and  that  this 
charter  was  not  merged  in  the  written  charter.  Though  this  matter 
has  been  argued  at  some  length,  it  is  difficult  to  see  what  possible 
advantage  could  result  to  the  libelee  by  adopting  its  argument.  If, 
on  its  theory,  we  increase  the  amount  delivered,  we  must  consistent- 
ly apply  the  same  theory,  and  increase  by  a  larger  amount  the  quan- 
tity which  it  is  bound  to  deliver.  If  we  assume  that  the  owner 
agreed  to  carry  6,250  tons  of  coal  in  five  voyages,  and  that  it  has 
delivered  two  cargoes, — one  of  907  tons,  and  the  other  of  1,037  tons, 
— amounting  to  1,944  tons,  it  has,  according  to  its  argument,  an  un- 
delivered remainder  of  4,306  tons.  The  libelant  claims  that  it  is  in 
default  only  to  the  amount  of  4,024  tons. 

The  next  matter  to  consider  is  the  contention  that  the  libelant  pre- 
vented performance  by  its  unreadiness  to  deliver  coal.  It  is  satis- 
factorily proved  by  the  evidence  of  Wilmer  that  throughout  the  en- 
tire period  from  August  ist  to  October  ist,  with  the  exception  here- 
after to  be  mentioned,  there  was  an  ample  supply  of  coal  on  hand 
to  furnish  full  cargoes  to  either  the  Watson  or  the  Sheldon.  Nothing 
was  done  by  the  libelee  until  the  barge  Georger  reported  on  Sep- 
tember i8th,  bein^  tendered  as  a  substitute.  Her  turn  did  not  ar- 
rive, however,  until  after  October  ist,  the  date  spedfied  in  the  coa* 
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trac^  for  the  completion  of  the  delivery  of  the  fire  cargoes.  The 
owner  was  then  already  in  default,  and  m  no  condition  to  take  tech- 
nical advantage  of  breaches  by  the  charterer  after  that  date.  While 
there  was  a  partial  shortag^e  of  coal  from  the  29th  of  September  to 
the  4th  of  October,  this  would  not  have  resulted  in  any  special  delay, 
— ^probably  not  more  than  two  or  three  days;  nor  did  it  absolve 
the  owner  from  the  consequences  of  its  negligence  in  not  earlier 
reporting  vessels  for  the  remaining  four  cargoes.  Upon  the  evi- 
dence, the  charterer  was  ready  and  willing  to  make  substantial  per- 
formance upon  its  part,  and  the  withdrawal  of  the  Georger  was  not 
justified  under  the  circumstances  existing,  and  renders  her  tender  of 
no  avail. 

It  is  contended  that  the  detention  of  the  Georger  was  due  to  the 

preference  of  steamers  arriving  for  bunker  coal;  but  the  evidence 
as  to  the  rule  of  the  port  that  steam  vessels  are  entitled  to  this  pref- 
erence is  not  contradicted,  and  is  not  met  merely  by  characterizing 
such  preference  as  extraordinary.  The  owners  were  chargeable  with 
knowledge  of  the  usage  M  the  port.  Randall  v.  Sprague,  ax  C  C 
A.  334,  74  Fed.  247. 

I  am  of  the  opinion  that  there  is  no  evidence  to  sustain  the  con- 
tention that  the  barge  Page  was  tendered  in  substitution. 

I  find  that  the  owner,  the  Lake  Shore  Transit  Company,  is  liable 
in  damages  for  its  breach  of  contract  to  the  amount  of  the  increased 
freight  for  the  substituted  tonnage,  to  wit,  95  cents  per  ton  on  4,024 
tons,  amounting  to  $3,822.80;  and  also  to  the  amount  of  $985.81, 
paid  by  the  libelant  for  demurrage,  not  due  to  its  fault,  on  the  sub- 
stituted vessels;  making  a  total  of  $4,808.61,  with  interest  from  the  j 
date  of  the  filing  of  the  libel. 

I  see  no  reason  for  reducing  the  damages  by  the  application  of  the 
rule  of  Warren  v.  Stoddart,  105  U.  S.  230,  26  L.  Ed.  1117,  which  re- 
quires reasonable  effort  to  reduce  damages.  The  delay  in  pro- 
curing other  vessels,  caused  by  negotiations  and  efforts  to  induce 
the  libelee  to  perform  its  legal  obligation,  was,  under  the  circum- 
stances, both  reasonable  and  prudent.  Furthermore,  it  was  neces- 
sary for  the  libelant  to  modify  its  contract  with  the  gas  company 
in  consequence  of  the  inability  to  get  barges.  It  proceeded  with 
reasonable  diligence  to  do  this,  and  to  get  the  best  terms  for  sailing 
vessels.  The  rule  of  Warren  v.  Stoddart  requires  reasonable  con- 
duct on  the  part  of  one  whose  legal  rights  have  been  violated ;  but 
it  should  not  be  invoked  by  a  defendant  as  a  basis  for  critical  ex- 
amination of  the  conduct  of  the  injured  party,  or  merely  for  the' 
purpose  of  showing  that  the  injured  person  might  have  taken  steps 
which  were  wiser  or  more  advantageous  to  the  defendant.  Reason- 
ably prudent  action  is  required ;  not  that  action  which  the  defendant, 
upon  afterthought,  may  be  able  to  show  would  have  been  more  ad- 
vantageous to  him. 

It  is  next  necessary  to  consider  the  form  of  the  libels,  and  the  de- 
cree to  be  made  upon  each.  The  libel  against  the  Sheldon  is  solely 
in  rem.  She  carried  one  cargo  under  the  contract;  but  no  other 
cargo  was  set  apart  for  her  by  the  charterer,  or  delivered  to  her,  or 
came  under  the  control  of  the  master.  The  Watson  carried  no  cargo 
under  the  contract ;  nor  was  any  cargo  set  apart  for  her,  or  deliv- 


Digitized  by 


782 


lis  FBDBRAL  HSFORTKB. 


ered  to  her,  or  to  the  control  of  her  master.  So  itr  as  the  libeUi^ 
is  proceeding  in  rem,  a  decision  that  the  Sheldon  is  not  liable  in 
rem  necessarily  involves  a  decision  that  the  Watson  is  not  liable 
in  rem,  and  renders  it  unnecessary  to  consider  objections  to  a  lien 
upon  the  Watson  which  are  inai^licable  in  the  case  of  the  Sheldon. 
According  to  the  weight  of  authority,  a  vessel  is  not  liable  in  rem 
for  the  breach  of  a  contract  of  charter  party  wholly  executory.  The 
Monte  A.  (D.  C.)  12  Fed.  331,  and  The  Ira  Chaffee  (D.  C.)  2  Fed. 
401,  contain  learned  discussions  of  the  authorities  upon  this  subject 
See,  also,  The  General  Sheridan,  2  Ben.  294,  Fed.  Cas.  No.  5,319; 
The  William  Fletcher,  8  Ben.  537,  Fed.  Cas.  No.  17,692;  The  Asa 
Eldridge  (D.  C.)  8  Fed.  720;  The  City  of  Baton  Rouge  (C  C.) 
ig  Fed.  461;  The  Missouri  (D.  C.)  30  Fed.  384;  The  Eugene  (D. 
C)  83  Fed.  222 ;  Id.,  31  C.  C.  A.  345,  87  Fed.  looi ;  The  Bella  (D. 
C.)  91  Fed.  540;  The  Ripon  City,  42  C.  C.  A.  247,  102  Fed.  176,  180; 
The  Universe  (D,  C.)  108  Fed.  968.  The  libelant  contends,  how- 
ever, that,  if  any  cargo  has  been  taken  under  the  contract  of  af- 
freightment>  the  right  in  rem  attaches  for  full  performance.  If  there 
is,  in  this  case,  a  lien  in  rem,  it  is  difficult  to  see  upon  what  principle 
we  are  to  base  it.  The  lien  does  not  arise  from  the  contract  itself, 
but  is  created  by  the  law  upon  a  delivery  of  a  cargo  to  the  vessd 
or  to  the  control  of  the  master.  What  is  the  extent  and  diaracter 
of  the  lien  created  by  the  law  upon  such  delivery? 

In  The  Freeman  v.  Buckmgham,  18  How.  182,  i88,  15  L.  Ed. 
341,  344,  it  was  said : 

"Under  the  maritime  Uw  of  the  United  States  the  vessel  Is  bound  to  tb*- 
eargo,  and  the  cargo  to  the  vesMl.  for  the  performance  of  a  contract  oT 
aflh«]gbtment;  but  the  law  creates  no  lien  on  a  veasd  as  a  secnrltT  for 
the  performance  of  a  contract  to  transport  cargo  nntll  mme  lawful  contraet 
of  alMghtment  Is  made,  and  a  ca^  shiroed  under  It** 


In  Vandewater  v.  Mills,  19  How.  82,  90, 15  L  Ed.  554.  556,  it  was 


"Now,  It  is  a  doctrioe  not  to  be  fonnd  in  any  treatise  on  maritime  law 
that  every  contract  by  the  owner  or  master  of  a  vessel  for  the  future  em- 
ployment of  it  hypothecates  the  vessel  for  its  performance,  mis  lien  or 
prlTllege  Is  founded  on  the  rale  of  maritime  law  as  stated  by  Cleintc,  SWti 
Oje  batel  est  obligte  ft  la  marchandlse  et  la  marcbandise  an  batd.'  The- 
obligation  la  mutual  and  reclprocaL" 


In  The  Lady  Franklin,  8  Wall.  325,  329, 19  L.  Ed.  455,  457,  it  was 


"The  doctrine  that  tbe  obligation  between  ship  and  cargo  la  mntaal  and 
reciprocal,  and  does  not  attach  until  the  cargo  is  on  board  or  In  the  costodjf 
of  the  master,  has  been  so  often  discussed,  and  so  long  settled,  tliat  It  would 
be  useless  labor  to  restate  it  or  the  principles  which  Ue  at  its  foundation." 

In  The  Keokuk,  9  Wall.  5x7,  519, 19  Jy.  Ed.  744, 745,  it  was  said : 

"It  Is  a  principle  of  maritime  law  that  the  owner  of  tbe  cargo  has  a  Hen 
on  tbe  vessel  for  any  injury  he  may  sustain  by  the  fault  of  the  vessel  or 
the  master;  bat  the  law  creates  no  lien  on  a  vessel  as  a  security  tor  tbe- 
jwrformance  of  a  contract  to  transport  a  cargo  until  some  lawful  contract 
of  affreightment  Is  made,  and  tbe  cargo  to  which  It  relates  bas  been  deliv- 
ered to  the  custody  of  the  master,  or  some  one  authorized  to  receive  it." 

It  seems  very  dear  from  these  authorities  that  the  contract  itself, 
creates  no  lien,  and  that  the  lien  which  is  created  by  the  law  is  muttial 
and  reciprocal.    The  parties  to  this  contract  undoubtedly  had  muttial 
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and  reciprocal  rights  of  lien  during  the  carriage  of  the  first  cargo, 
but  the  lien  of  the  ship  on  cargo  was  discharged  by  the  payment  of 
freight  and  by  delivery  to  the  consignee.  The  contention  that  the 
lien  in  rem  now  exists  cannot  be  based  upon  the  principle  that  the 
ship  is  pledged  to  the  cargo  and  the  cargo  to  the  ship ;  and,  if  there 
is  a  lien,  it  is  unilateral,  and  not  mutual  or  reciprocal.  The  libelant 
argues  that  we  are  to  infer  that  part  performance  of  an  executory 
contract  for  the  carriage  of  a  number  of  cargoes  creates  a  lien  from 
the  following  language  in  The  Freeman  v.  Buckingham,  l8  How. 
I&2,  188, 15  L.  Ed.  341,  344: 

"Bnt  tbe  law  create*  no  Hen  on  a  vessel  as  a  security  for  the  perform- 
HDce  of  a  contract  to  transport  cargo  until  some  lawful  contiact  of  aflreigbtp 
mmt  1b  made,  and  m  cargo  shlpp^  undw  It," 

But  the  preceding  language,  stating  the  principle  that  the  vessel 
is  bound  to  the  cargo  and  the  cai^  to  the  vessel,  as  well  as  the 
other  extracts  from  decisions  of  the  supreme  court,  declares  so 
clearly  the  rule  that  the  lien  created  is  a  mutual  and  reciprocal 
lien  as  to  exclude  the  view  that  a  shipment  of  a  single  cargo,  ,to 
which  the  shipowner's  Hen  is  limited  in  respect  to  a  smgle  voyage, 
creates  in  favor  of  the  cargo  owner  a  unilateral  lien  upon  the  ship 
for  the  performance  of  the  contract  to  carry  other  cargoes.  The 
lien  of  the  cargo  owner  upon  the  ship  must,  therefore,  be  limited 
by  the  corresponding  and  reciprocal  rights  of  the  ship  owner  upon 
the  cargo. 

The  libelant  contends  that  the  courts  have  held  that,  where  any 
cargo  has  been  taken  under  the  contract  of  affreightment,  the  right 
in  rem  attaches  for  the  full  performance  of  the  contract,  "thereby 
brushing  aside  the  theory  of  reciprocal  rights  only,  and  admitting  a 
full  right  in  rem  wherever  the  contract  has  become  in  any  part 
executed."  This  is  practically  a  concession  that,  unless  the  theory 
of  reciprocal  rights  can  be  brushed  aside,  and  unless  we  are  to 
treat  these  repeated  expressions  of  the  supreme  court  as  mere  dicta, 
we  must  deny  the  libelant's  ri^ht  to  proceed  in  rem.  The  libelant 
has  presented  no  authority  which  states  any  principle  upon  which  a 
part  performance  which  does  not  create  a  mutual  and  reciprocal 
lien  can  create  a  tmilateral  lien.  Part  performance  gives  no  further 
validity  to  the  contract,  since  the  contract  is  valid  irrespective  erf 
performance. 

The  libelee  cites  the  case  of  The  G.  L.  Rosenthal  (D.  C.)  57 
Fed.  254,  and  The  Oscoda  (D.  C.)  66  Fed.  347,  and  points  out  that 
these  cases  are  distinguishable  from  the  present  case  by  the  fact 
that  they  were  upon  towage  contracts,  and  that  by  part  perform- 
ance a  reciprocal  lien  between  the  tug  and  the  tow  had  been  estab- 
lished. In  the  present  case  no  lien  ever  arose  in  favor  of  the  ves- 
sel in  respect  to  the  four  cargoes,  for  noncarriage  of  which  the 
libel  is  brought. 

"While  it  may  be  considered  a  hardship  that  the  charterer  should 
have  no  remedy  against  the  vessel  for  an  abandonment  after  she 
had  entered  upon  a  contract  contemplating  numerous  voyages,  the 
hardship  is  no  greater  than  where,  after  making  the  contract,  she 
has  failed  to  perform  any  part  of  it;  and,  though  there  may  be 
dicta  to  the  effect  that,  if  a  ship  enters  upon  performance,  it  be- 
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comes  pledged  to  the  complete  execution  of  ttie  contract,  no  argu- 
ment has  been  advanced  nor  case  presented  which  sets  forth  any 
satisfactory  reason  why  we  should  not  apply  in  this  case  the  prin- 
ciples reiterated  by  the  supreme  court  that  the  maritime  Uen  be- 
tween the  cargo  owner  and  the  ship  owner  in  respect  to  the  car- 
riage of  cargoes  is  a  mutual  and  reciprocal  lien,  not  arising  from 
the  contract  itself,  but  created  by  law  upon  the  delivery  of  the 
cargo  to  the  vessel,  or  to  the  control  of  the  master. 

While  there  may  be,  and  probably  are,  other  considerations  which 
should  be  taken  into  account,  they  have  not  been  presented,  nor 
have  they  occurred  to  me.  I  therefore  feel  constramed  to  decide 
this  case  upon  the  principles  of  law  that  have  been  argued.  No 
authority  has  been  presented  which  would  justify  an  acceptance  of 
the  libelant's  contention  that  the  theory  of  reciprocal  rights  so 
clearly  stated  by  the  supreme  court  has  been  brushed  aside. 

The  libelee,  by  timely  exceptions,  raised  the  question  of  the  rigfht 
to  join  in  one  libel  a  cause  of  action  in  rem  and  a  cause  of  action 
in  personam.  This  question  was  before  this  court  in  the  case  of 
Heney  v.  The  Josie,  59  Fed.  782.  Judge  Carpenter,  in  delivering 
the  opinion  of  the  court,  said : 

"The  general  prloclple  Is  that  several  issues  m&j  be  tried  In  oua  action 
•when  that  course  will  promote  the  cause  of  Justice,  and  conduce  to  the  con- 
Teoloice  ot  parties  and  of  the  court,  and  when  no  ctmalderable  Idgoiitm)- 
lence  will  arise  therefrom.  On  this  principle  actions  are  snatalned  against 
a  defendant  for  several  independmt  but  analogous  dalms,  and  also  against 
severa]  defendants  for  claims  arising  out  of  tbe  same  transaction,  wbere 
the  claims  themselTes  are  analogous.  On  general  principles,  there  Is  no 
reason  why  a  libel  both  In  rem  and  In  personam  should  not  be  retained  in 
cases  wbere  tbe  matter  comes  within  Uie  above  definition,  and  when  this 
practice  la  not  forbldd^  by  the  rules  of  the  auinmne  court" 

In  The  Eliza  Lines  (C.  C.)  61  Fed.  308,  334,  Judge  Putnam  had 
occasion  to  consider  an  objection  to  the  joinder  of  a  proceeding 
in  rem  with  one  in  personam;  and,  holding  that  this  technical 
question  of  pleading  had  been  waived,  intimated  by  a  dictum  that, 
if  it  was  necessary  to  consider  the  fundamental  question  involved, 
the  court  would  probably  come  to  the  same  result.  While  I  in- 
cline to  the  view  that  in  a  case  like  the  present,  not  provided  for 
by  the  admiralty  rules  of  the  supreme  court,  there  is  no  fixed  rule 
which  prevents  the  joinder  in  one  libel  of  causes  of  action  in  rem 
and  in  personam,  and  that  the  present  joinder  was  justifiable  and 
for  the  convenience  of  all  parties,  I  do  not  deem  it  necessary  to 
dwell  upon  or  to  decide  this  point;  for  the  libel  against  the  Wat- 
son and  the  Lake  Shore  Transit  Company,  which  joined  proceed- 
ings in  rem  with  proceedings  in  personam,  must  be  dismissed  so 
far  as  it  is  in  rem,  and  in  retaining  it  as  a  proceeding  in  personam 
I  follow  the  suggestion  of  the  brief  for  the  libelee. 

Decrees  may  be  presented  dismissing  the  libel  No.  1,062  gainst 
the  Sheldon,  with  costs  to  the  libelee;  dismissing  the  libel  m  No. 
1,060,  so  far  as  it  is  in  rem,  against  the  Watson,  with  such  costs 
as  the  libelee  may  have  sustained  by  reason  of  the  seizure;  and 
awarding  damages  against  the  Lake  Shore  Transit  Company  in 
the  sum  of  $4,&)S.6i,  with  interest  from  the  date  of  the  filing  of 
the  libel,  and  with  costs  as  upon  a  libel  in  personam. 
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(Qircnit  Oourt  of  Appeals,  Fourth  Olrciilt  Febcuur  4.  1902L) 


I  BUILDINO  AHD  LOAN  ASSOCIATIONS— LAW  GOVBRRHia  COXTBACn— DUAL  RB- 

LATION8  WITH  BORROWISa  StOCKHOLDKRB. 

The  relations  between  a  building  and  loan  aaaoclatlon  and  Its  stock- 
hoMera,  as  such,  are  the  same  as  between  other  business  oorporatlons 
iDd  tbeir  stockholders,  and  their  respecttve  rights  and  obligations  under 
ttu  contract  are  governed  by  the  general  law,  unless  modified  by  statute. 
Ab  to  matters  arising  oat  of  such  relations,  the  decisions  of  the  courts 
of  the  state  are  not  binding  upon  the  federal  courts,  but  when  a  stock- 
holder becomes  also  a  borrower  his  contract  as  such  Is  governed  by  the 
local  law,  and  upon  the  question  of  bis  rights  and  liabilities  thereunder 
tiie  state  decisions  are  controlling. 

I  SaHC— DiSTRIBUTIOIT   OV    AsSETS   IN  IlTSOLTBHOT— tllTATDB  OT  HOLDBBS  Or 

ii'DLii-pAiD  Stock. 

Holders  of  full-paid  stock  Issued  by  a  building  and  loan  association 
u  authorized  by  Its  by-laws,  and  which  dlfTers  from  the  common  or  In- 
italbnent  stock  only  In  the  fact  that  the  holdos  are  paid  interest  or  a 
fixed  dividend  at  stated  perioda  Instead  of  their  proportionate  share  of 
the  profits  of  the  association,  are  stockholders,  and  not  creditors,  and  on 
tbe  winding  up  of  the  corporation  In.  Insolvency  are  entitled  to  no  prefer- 
ence over  other  stockholders. 

i  8uiE — Eppect  of  Notice  op  WtTHnnAWAi. 

A  matured  notice  of  withdrawal  given  by  a  stockholder  of  a  building 
issoclatlon.  as  permitted  by  the  terms  of  bis  contract,  does  not  operate 
to  terminate  his  membership,  and  convert  him  into  a  creditor  entitled 
to  preference  of  payment  over  other  members  In  the  dlstrlbnUon  of  the 
assets  of  the  association  in  Insolvency,  contrary  to  the  express  provisions 
of  the  by-lawa. 


Where  certificates  of  patd-np  stock  issued  by  a  building  association 
gave  the  bolder  the  right  to  withdraw  and  have  his  stock  redeemed 
subject  to  the  provisions  of  the  by-laws,  which  required  SO  days'  notice 
of  Intention  to  withdraw  to  be  given,  the  status  of  a  holder  of  such  a 
certificate  as  a  stockholder  is  not  affected  by  a  notice  of  withdrawal, 
given  less  than  80  days  before  the  commencement  of  proceedings  In  In- 
ac^vency  agalnat  the  association. 

i.  SiMR— Accounting  with  Borrowitio  Stockboldsbs. 

Where  a  stockholder  In  a  building  and  loan  association  becomes  also 
a  borrower,  his  contract  as  such  Is  governed  by  the  local  law,  and  where 
by  such  law  It  Is  usurious.  In  a  settlement  on  the  winding  up  of  tbe  as- 
sociation in  insolvency  before  tbe  maturity  of  bis  loan  he  should  be 
chained  with  interest  on  tiie  sum  borrowed  at  the  legal  rate,  and  cred- 
ited with  all  Sums  paid  as  preminms  and  interest,  but  the  local  law 
does  not  govern  as  to  payments  made  by  him  as  dues  on  his  stock 
which  are  made  under  bis  contract  as  a  stockholder,  and  the  principles 
of  equity  require  that  as  to  such  payments  he  be  placed  on  an  equality 
with  nonborrowlng  stockholders,  and  share  ratably  with  them  In  tbe 
assets  remaining  aft(V  the  debts  of  the  association  are  paid;  and  he  la 
not  entitied  to  credit  on  hla  loan  tor  such  payments  where  tiie  proceed- 
ings are  In  a  federal  cour^  whatever  may  be  the  rule  of  the  courta  of 
ttie  state. 

Appeals  from  the  Circuit  Court  of  tbe  United  States  for  the  District 
of  Maryland. 
See  no  Fed.  372,  281,  293. 
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Wm.  Hepburn  Russell  (Wm.  Beverly  Winslow,  Morton  Schaeffer, 
Randolph  Barton,  and  Archibald  R.  Watson,  on  bhefs),  for  appellant 
receivers. 

Richard  S.  Culbreth,  for  appellant  Coltrane. 

Fielder  C.  Slingluff,  for  appellant  Baltimore  Building  &  I^an  Ass'n. 
William  Pinkney  Whyte,  for  appellee  Powhatan  Improvement  Co. 
Thos.  Foley  Hisky  and  M.  N.  Packard,  for  appeUee  Blake  and 
others. 

£.  S.  Douglass  and  George  H.  Lamar  (Joseph  D.  Wright,  on 
briefs),  for  appellees  Cummin  and  Gulliver. 

Edwin  J.  Farber  (David  Stewart  and  E.  Stanley  Toadvln,  on 
briefs),  for  appellee  Wilkins  and  others. 

Henry  C.  Kennard  (Henry  A.  Whi|taker,  on  briefs),  for  appellees 
Eunice  R.  Pearce  and  others. 

Before  GOFF  and  SIMONrON.  Circuit  Judges.  and.PURNELL, 

District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland. 
There  are  now  before  us  three  separate  appeals  growing  out  of  the 
settlement  of  the  affairs  of  the  Baltimore  Building  &  Loan  Associa- 
tion. The  Baltimore  Building  &  Loan  Association  is  a  corporation 
created  under  the  laws  of  the  state  of  Maryland.  It  conducted  a 
large  business  for  several  years,  had  members,  and  had  placed  loans 
in  North  Carolina,  Virginia,  West  Virginia,  Pennsylvania,  and  the 
District  of  Columbia,  as  well  as  in  the  state  of  Maryland.  The  as- 
sociation having  become  embarrassed,  proceedings  were  instituted 
in  the  circuit  court  of  the  United  States  for  the  district  of  Maryland 
by  Daniel  B.  Coltrane,  in  behalf  of  himself  and  all  other  stockholders 
against  the  association,  praying  for  the  appointment  of  a  receiver, 
and  for  the  administration  of  the  affairs  of  the  corporation  in  that 
court.  The  cause  coming  on  to  be  heard,  Bird  M.  Robinson  was 
appointed  receiver,  and  subsequently  Randolph  Barton,  Esq.,  was 
associated  with  him  as  co-receiver.  Auxiliary  suits  were  instituted 
in  the  circuit  courts  of  the  United  States  for  the  states  above  men- 
tioned, and  in  the  supreme  court  of  the  District  of  Columbia,  and 
the  assets  of  the  association  were  put  in  process  of,  collection. 
The  receivers  having  made  progress  in  this  collection,  and  a  goodly 
part  of  the  assets  having  been  realized,  the  court  entered  an  order 
providing  for  the  intervention  in  the  cause  of  all  stockholders  and 
investors  in  the  association  for  the  purpose  of  ascertaining  and  pro- 
tecting  their  rights.  At  the  same  time  John  C.  Rose,  Esq.,  was 
appointed  special  master  for  the  purpose  of  receiving  proofs  of  claims, 
and  he  was  instructed  to  report  thereon,  with  his  conclusions  of  law 
and  findings  of  fact.  A  large  number  of  interventions  have  been 
made.  The  special  master  has  made  his  report.  The  claimants  are 
all  holders  of  stock  in  the  association.  Some  have  paid  up  their 
stock  subscription  entirely,  and  have  been  enjoying  fixed  semiannual 
dividends  at  the  rates  of  8  per  cent,  per  annum  with  some,  and  6 
per  cent,  per  annum  with  others.   Some,  having  paid  up  their  stock 
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in  full,  have  attempted  to  exercise  the  privileges  of  withdrawal  given 
by  the  by-Iawra,  and  have  in  accordance  with  them  given  the  required 
notice.  The  insolvency  of  the  association  defeated  the  payment  of 
this  withdrawal  value.  All  of  these  two  classes  claim  to  occupy  the 
position  of  creditors.  Others  are  stockholders  who  have  obtained 
an  advance  from  the  funds  of  the  association  and  have  given  security 
therefor.  They  claim  that  in  settling,  ascertaining,  and  repaying  this 
advance  they  are  entitled  to  credit  for  all  sums  paid  in  by  them  by 
way  of  dues,  premiums,  and  interest,  and  that  on  an  adjustment  so 
made  they  will  be  discharge  from  any  further  obligation  as  stock- 
holders. Others  are  stockholders  who  have  paid  their  dues  regu- 
larly up  to  the  insolvency  of  the  association,  and  have  never  had  any 
advance.  They  claim  that  they  are  entitled  to  be  paid  out  of  the 
assets  of  the  association,  realized  and  to  be  realized,  the  value  of  their 
stock,  in  equal  proportion  with  all  the  other  holders  of  stock  cer- 
tificates. 

The  spedal  master,  in  an  exhaustive  and  able  report,  discussed  the 
claims  of  all  these  classes,  and  disallowed  those  of  the  first  three 
set  out  above.  He  held  that  all  holders  of  certificates  of  stock  were 
stockholders,  entitled  to  share  in  equal  proportion  the  remaining 
assets  of  the  association,  the  proportion  to  be  measured  by  the  num- 
ber of  shares  held  by  each.  And  with  regard  to  the  third  class,  the 
advanced  shareholders,  he  held  that  they  were  not  entitled  as  a  credit 
on  their  advances  to  the  amount  of  dues  on  stock  subscription  paid 
by  them.  Exceptions  were  taken  to  his  report,  and  the  cause  was 
heard  by  the  circuit  court.  AU  the  exceptions  were  overruled,  except 
those  to  his  conclusion  as  to  the  third  class,  the  .advanced  stock- 
holders. As  to  these  the  court  differed  with  the  special  master,  and 
held  that  they  were  entitled  to  credit  their  advance  with  the  dues  as 
well  as  with  all  other  money  paid  by  them  into  the  association,  by 
way  of  premium  and  interest.  Appeals  and  cross  appeals  were  al- 
lowed to  the  decree  of  the  circuit  court,  and  the  whote  case  is  here 
on  many  assignments  of  error. 

Before  entering  in  detail  into  a  discussion  of  these  assignments  of 
error,  a  question  underlying  all  of  them  must  first  be  met.  The  court 
below  felt  itself  bound  by  the  decisions  of  the  court  of  last  resort 
in  Maiyland  in  the  solution  of  all  questions  arising  in  the  admtnistra- 
ticm  of  the  assets  of  this  insolvent  Maryland  corporation.  It  held 
that  these  decisions  led  inevitably  to  the  conclusion  reached  by  it. 
On  the  other  hand,  it  is  earnestly  contended  that  the  questions  in- 
volved in  this  case,  establishing  the  relations  between  stockholders 
and  the  corporation  the  Baltimore  Building  &  Ivoan  Association,  are 
questions  of  general  law,  determining  the  nature  and  obligation  of 
the  contracts  growing  out  of  these  relations,  to  be  solved  accenting 
to  the  principles  of  equity  governing  the  federal  courts,  and  in  no 
wise  controlled  by  decisions  of  the  state  courts. 

Building  and  loan  associations  differ  from  an  ordinary  corporation 
created  to  deal  in  money  in  this :  They  are  allowed  to  lend  out  their 
money,  and,  under  certain  restrictions,  as  such,  are  exempted  from 
the  usury  laws  of  the  state.  In  many  other  respects  they  are  as 
other  corporations.   Their  stockholders,  in  their  relations  vrith  the 
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corporation  as  stockholdas*  enter  into  the  same  character  of  con- 
tracts, come  under  the  same  character  of  obligations  as  do  stockhold- 
ers in  other  busings  corporations.  And  these  are  regulated  by  the 
general  law,  unless  modified  by  statute.  The  statute  law  of  Mary- 
land has  not  modified  this  relation  in  these  respects.  The  Maryland 
statutes,  so  far  as  building  and  loan  associations  are  concerned,  have 
special  provisions  as  to  the  lending  of  money  by  them.  In  this  re- 
spect do  the  Maryland  decisions  control.  A  corporation  of  this  char- 
acter is  in  one  aspect  a  limited  copartnership.  Each  stockholder 
ventures  a  certain  sum  of  money,  the  amount  of  stock  purchased  or 
subscribed  by  him.  His  liability  is  measured  by  the  stock  held  by 
him.  Usually,  if  the  enterprise  fails,  and  its  assets  are  exhausted  in 
the  payment  of  debts,  the  stockholder  loses  the  stock,  then  valueless, 
and  his  liability  ends.  Sometimes  as  stockholder  he  is  subject  to  an 
additional  liability,  measured  always  by  the  stock  held  by  him.  As 
stockholder  he  shares  in  the  profits  of  the  association,  and,  of  course, 
to  the  extent  of  his  stock  and  any  fixed  liability  beyond  it,  he  must 
share  the  losses.  "Qui  sentit  commodum  sentire  debet  et  onus." 
Each  stockholder  stands  on  the  same  footing  with  regard  to  each 
share  of  his  stock,  and  each  is  liable  equally  and  in  the  same  respect 
with  every  other  for  his  subscription,  according  to  the  form  in  which 
he  contracts  to  pay  it,  whether  it  be  in  an  entire  sum  in  cash  or 
whether  it  be  in  installments  at  fixed  intervals.  All  these  are  governed 
by  general  law, — the  law  merchant. 

But  when  a  building  and  loan  association  begins  to  exercise  the 
purpose  of  its  creation,  becomes  a  lender  of  money,  and  any  person — 
a  stockholder — gets  any  of  that  money,  such  stockholder  assumes 
a  new  relation  to  the  association.  Whether  such  a  transaction  is 
called  an  advance  from  the  common  fund,  or  whether  it  is  called  a 
loan,  the  transaction  makes  the  corporation  the  creditor,  and  such 
person,  though  a  stockholder,  the  debtor.  He  incurs  a  liability  which 
must  be  discharged.  This  feature  in  the  business  of  a  building  and 
loan  association  is  regulated  and  controlled  by  the  local  law.  Is  such 
a  loan  or  the  incurring  of  such  a  liability  legal?  Does  the  question 
of  usury  arise  ?  Are  the  general  statutes  against  usury  modified  with 
respect  to  this  building  and  loan  association  ?  Are  the  securities  given 
in  this  transaction  valid?  All  of  these  questions  must  be  determined 
by  the  local  law.  Provisions  as  to  such  matters  vary  with  the  states 
in  which  they  are  made. 

In  the  case  at  bar,  each  stockholder — every  stockholder  in  the  Bal- 
timore Building  &  Loan  Association — bound  himself  to  pay  his  stock 
subscription.  This  was  a  contract  in  which  every  creditor  and  ever>* 
other  stockholder  of  the  corporation  was  interested.  He  had  the 
option  of  paying  it  in  cash  at  once,  or  he  could  pay  it  in  certain  in- 
stallments at  certain  fixed  times.  All  the  money  so  paid  under  these 
contracts  of  subscription  went  into  the  common  treasury,  in  which 
every  stockholder  had  an  interest.  This  transaction  is  perfectly  legal, 
and  not  dependent  for  its  legality  on  any  local  law.  It  comes  within 
the  general  law  of  contracts.  If  any  one,  being  a  stockholder,  l>e- 
cause  he  is  a  stockholder,  concludes  to  get  from  the  common  treasury' 
money  in  it,  and  gets  it,  call  it  a  loan  or  call  it  an  advance,  it  has 
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all  the  characteristics  of  a  debt  for  which  ex  aequo  et  bono  he  is  re- 
sponsible. He  hopes  to  pay  this  perhaps  by  the  maturity  of  his 
stock  at  the  usual  period  of  similar  companies.  The  insolvency  of 
the  company  defeats  this  hope;  insolvency  brought  about  by  causes 
which  could  not  be  prevented,  or  perhaps  caused  by  the  negligence, 
fraud,  or  incapacity  of  the  agents  of  the  stockholders.  But  this, 
of  itself,  cannot  release  him  from  his  contract,  or  free  him  from  his 
responsibility  as  a  stodcholder,  or  cancel  his  stock.  The  disa[^int- 
ment  which  he  suffers  is  common  with  every  stockholder  in  the  asso- 
ciation. Every  stockholder — each  one — has  paid  his  subscription, 
either  in  cash  or  in  installments  by  way  of  dues,  expecting  profit  at 
the  maturity  of  the  stock  in  the  hoped-for  time.  The  money  of  each 
of  them  has  gone  into  the  common  fund,  and  he  has  used  a  part  of 
it.  The  insolvency  of  the  association  frees  him  from  the  payment  of 
any  other  dues.  But  to  the  extent  of  the  dues  paid  he  is  and  he  re- 
mains a  stockholder,  with  all  the  rights  and  subject  to  all  the  re- 
spcmsibilities  of  a  stockholder.  This  is  according  to  the  law  mer- 
diant,  and  no  statute  of  Maryland  has  altered  this  biw.  So  the  stock- 
holder who  has  had  an  "advance"  or  "loan,"  whichever  term  is  used, 
occupies  a  twofold  relation  to  the  company.  He  is,  first  of  all,  a 
stockholder,  bound  by  his  contract  of  subscription,  and  enjoying  the 
advantages  and  suffering  the  responsibilities  of  a  stockholder.  He 
afterward  becomes  a  debtor,  subject  to  the  terms  of  his  contract  as 
borrower, — a  contract  wholly  distinct  from  that  he  assumed  as  stock- 
holder. The  one  contract  comes  under  the  law  merchant ;  the  other 
contract  is  controlled  by  the  local  law. 

Holders  of  paid-up  stock;  are  they  creditoi^  of  the  association? 
In  his  very  able  report  the  special  master  discusses  and  exhausts  this 
question.  He  holds  that  they  remain  stockholders,  and  are  not  en- 
titled to  stand  as  creditors.  "There  is  nothing  in  any  of  the  by-laws 
of  the  corporation  which  as  much  as  suggests  that  the  holders  of 
paid-up  stock  are  anything  other  than  stockholders.  They  were  al- 
lowed a  vote  at  stockholders'  meetings,  and  many  of  them,  including 
the  petitioners  intervening  in  this  cause,  did  vote  at  least  by  proxy. 
They  were  eligible  to  ofEce,  and  were  so  elected.  It  is  true  that  they 
received  a  definite  dividend  on  their  stock,  and  would  not  have  been 
entitled  to  any  more,  no  matter  how  great  the  profits  of  the  corpora- 
tion might  have  turned  out  to  be.  But  such  a  contract  is  not  un- 
common between  corporations  and  holders  of  certain  classes  of  stock." 
And  then  he  quotes  i  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  269; 
Hamlin  v.  Railroad  Co.,  24  C.  C.  A.  271,  78  Fed.  664,  36  L.  R.  A. 
826;  Mercantile  Trust  Co.  v.  Baltimore  &  O.  R.  Co.  (C.  C.)  82  Fed. 
365.  These  cases  sustain  him.  The  case  last  quoted  was  decided  by 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland.  In 
that  case  the  drcuit  court  (a  full  bench)  says :  "There  is  a  legal  in- 
ference that  the  claim  of  a  stockholder,  with  a  voice  in  the  manage- 
ment of  the  corporation,  is  subordinate  to  debts  due  to  creditors. 
That  this  inference  is  a  well-recognized  rule  of  law,  and  that  to  rebut 
it  the  expression  of  a  contrary  intent,  in  clear  and  unambiguous  lan- 
guage, is  required,  is  shown  by  the  following  citations."  Then  follows  a 
long  list  of  authorities.    If  this  be  the  status  of  this  paid-up  stock,  the 
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holder  of  it  comes  within  the  rule  of  law  which  governs  other  stockhold- 
ers. They  cannot  share  the  assets  until  all  debts  are  paid.  Plimpton  v. 
Bigelow»  93  N.  Y.  592;  Fisher  v.  President,  etc.,  5  Gray,  373;  Gib- 
bons V.  Mahon,  136  U.  S,  S57>  10  Sup.  Ct.  1057,  34  L.  Ed.  525.  And 
so  they  are  neither  more  nor  less  than  stockholders.  The  Maryland 
courts  adopt  this  view  also.  Tax  Cases,  50  Md.  321.  We  concur 
with  the  court  below  in  overruling  the  exception  to  the  report  on 
this  point,  and  in  adopting  the  conclusion  of  the  special  master. 

Are  stockholders  who  have  given  notice  of  withdrawal  creditors? 
The  special  master  finds  as  a  fact  that,  under  the  by-laws  of  the 
association  as  amended,  it  is  expressly  declared  that  a  withdrawal 
notice  does  not  constitute  a  withdrawal  or  terminate  the  member- 
ship, or  give  to  the  person  filing  such  notice  the  status  of  a  cred- 
itor, or  create  any  rights  of  action,  legal  or  equitable,  against  the 
association,  or  in  any  manner  alter  or  disturb  the  rights  or  duties 
as  a  member.  This  ends  the  case  so  far  as  those  are  concerned 
who  acquired  their  stock  after  May,  1899,  the  date  of  the  amend- 
ment. 

The  master  also  finds  as  a  fact  that,  under  the  by-laws  of  1891,. 
30  days'  notice  was  required  before  the  stock  could  be  withdrawn 
or  reduced.  In  fact  no  notice  of  a  desire  to  withdraw  was  given 
30  days  before  the  appointment  of  a  receiver  in  any  claim  proved 
in  this  case.  The  master  discusses  the  question  at  some  lengthy 
and  reviews  the  authorities.  He  shows  that  there  is  a  confiict  of 
authorities  upon  the  question  whether  a  stockholder  who  has  exer- 
cised his  right  to  withdraw,  and  has  given  the  notice  required,  and 
such  notice  has  matured,  can  rank  as  a  creditor.  But  all  authori- 
ties agree  that  he  cannot  be  recognized  as  a  creditor  if  such  notice 
has  not  matured.  And  this  is  based  on  reason.  The  condition 
precedent  to  a  right  to  withdraw  is  notice  for  30  days.  This  con- 
dition has  not  been  fulfilled.  The  insolvency  of  the  association  for- 
bids and  prevents  its  fulfillment.  This  insolvency  puts  an  end  to 
all  business  of  the  association,  and  destroys  its  vitality  as  a  going- 
concern. 

What  are  the  rights  of  stockholders  who  have  had  advances?  It 
is  contended  by  this  class  of  stockholders,  and  the  contention  is 
sustained  by  the  circuit  court,  that  in  the  administration  of  the  as- 
sets of  this  insolvent  corporation  they  are  to  be  charged  with  the 
sum  actually  advanced  to  them,  with  lawful  interest  at  6  per  cent, 
per  annum,  and  they  are  to  be  credited  with  all  payments  made  by 
them  by  way  of  dues,  premium,  and  interest,  with  interest  at  the 
same  rate,  upon  the  principle  of  partial  payments.    Is  this  the  law? 

It  will  be  noted  that  they  are  stockholders,  and  that  by  subscrip- 
tion to  the  stock  they  have  become  bound,  as  all  other  stockholders 
are,  to  pay  this  subscription;  that  by  the  by-laws  it  is  expressly- 
declared  that  the  losses,  if  they  exceed  the  undivided  profits,  shall 
be  charged  pro  rata  against  the  several  shares ;  that  there  are  other 
stockholders  who  have  faithfully  fulfilled  their  contracts  of  subscrip- 
tion; that  by  the  insolvency  of  the  corporation  each  of  them  has 
been  disappointed  in  the  expectation  upon  which  their  payment* 
were  made;  yet,  by  the  conclusion  reached  by  the  court  below^ 
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each  stockholder  who  has  had  an  advance  gets  back  every  dollar 
he  has  paid  into  the  association,  not  only  upon  the  contract  for 
usurious  interest,  but  for  the  sums  paid  upon  his  subscription  to 
the  stock,  whilst  every  other  stockholder  who  made  the  same  stock 
contract  as  he  did,  upon  precisely  the  same  expectation,  but  who 
has  not  enjoyed  any  advance,  is  remitted  to  his  pro  rata  of  the  de- 
pleted assets.  Surely  this  establishes  an  inequality  which  is  not 
equity,  and  throws  upon  a  part  of  the  stockholders  all  the  losses- 
which  by  the  by-laws  must  be  borne  b^  all.  This  conclusion  con- 
fuses the  obligation  of  two  entirely  distmct  contracts.  In  subscrib- 
ing to  the  stock,  the  shareholder  binds  himself  to  pay  the  subscrip- 
tion, either  in  cash  at  once  or  in  installments,  called  dues.  This  is 
a  perfectly  legal  contract,  if  the  corporation  be  a  legal  one,  as  the 
one  in  question  undoubtedly  is.  Having  become  a  stockholder,  he 
then  gets  an  advance  from  the  common  fund.  This  is  another  and 
an  entirely  distinct  contract,  based  upon  an  entirely  distinct  con- 
sideration. When  one  subscribed  for  stock  and  paid  for  it  by  a 
mortgage  payable  at  times  mutually  agreed  upon  between  the  par- 
ties, this  was  merely  a  mode  of  payment.  He  stands  in  two  capaci- 
ties,— one  as  debtor  to  the  association,  the  other  as  stockholder  in 
it.  These  capacities  are  independent  of  each  other.  Payments  on 
stock  are  not  payments  on  the  mortgage  debt,  and  do  not  ipso  facto 
work  an  extinguishment  of  so  much  of  the  mortgage.  The  pay- 
ment on  one  is  not  necessarily  a  payment  on  the  other.  Ely  v. 
Sprague,  i  Clark,  Ch.  351 ;  Southern  Building  &  Loan  Ass'n  v. 
Anniston  Loan  &  Trust  Co.,  loi  Ala.  582,  15  South.  123,  29  L.  R. 
A.  X20,  46  Am.  St.  Rep.  138;  Wilson  v.  Martinez,  47  C.  C  A.  59^, 
108  Fed,  705.  The  conclusion  reached  by  the  court  below  gives  to 
the  advanced  stockholder  the  benefit  of  all  payments  made  upon 
this  independent  contract,  and  also  aids  them  with  payments  made 
on  the  other  contract,  wholly  distinct  from  it.  The  contract  made 
by  a  stockholder  subscribing  to  stock  in  a  business  corporation  is 
r^ulated  by  the  general  law  common  to  all  such  corporations.  He 
binds  himsdf  to  pay  his  subscriptions.  He  shares  in  the  profits  of 
the  corporation  so  long  as  it  is  a  paying,  going  concern,  and  when 
its  career  ceases  he  gets  his  share  of  its  assets  after  payment  of 
all  the  debts.  Gibbons  v.  Mahon,  136  U.  S.  557,  10  Sfip.  Ct.  1057, 
34  L.  Ed.  525.  When  he  borrows  funds  of  the  corporation,  he  as- 
sumes a  different  relation.  Its  obligations  are  determined  by  the 
local  law.  If  the  loan  be  usurious,  it  is  not  relieved  of  this  taint 
simply  because  it  is  a  transaction  between  the  stockholders  and  the 
corporation.  In  adjusting  the  debt,  the  local  law  must  be  followed. 
So,  in  the  case  at  bar,  inasmuch  as  the  Maryland  statutes  make  usuri- 
ous the  demand  of  a  fixed  premium,  and  the  payment  of  interest 
on  the  whole  sum  borrowed  despite  the  premitun,  the  stockholder 
who  has  borrowed  is  only  accountable  for  the  exact  sum  received, 
with  interest,  and  is  credited  with  all  sums  improperly  paid,  either 
as  premium  or  interest.  But  this  adjustment  cannot  affect  his  re- 
sponsibility upon  his  contract  of  subscription,  and  cannot  equitably 
be  held  to  have  canceled  that  obligation.  Under  the  by-laws  of  this 
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corporation  he  does  not  cease  to  be  a  stockholder  when  he  becomes 
a  borrower. 

It  is  supposed  that  when  a  stockholder  borrows  money  from  the 
association  the  consideration  influencing  him  is  the  ability  to  repay 
it  in  several  periodical  payments  spread  over  a  number  of  years; 
that  by  the  insolvency  of  the  corporation  this  consideration  is  lost, 
and  the  borrowing  stockholder  released  from  much  of  his  obligation. 
But  how  is  his  case  different  in  this  respect  from  every  other  stock- 
holder? A  building  and  loan  association  is  a  business  enterprise, 
entered  into  in  the  hope  of  profit.  Every  stockholder  partakes  of 
the  adventure,  and  hopes  to  share  the  profit.  He  cannot  escape  a 
share  in  the  losses,  limited  if  it  be  incorporated,  general  if  it  be 
unincorporated.  Each  hopes  and  expects  that,  with  a  period  ap- 
proximately definite,  the  corporation  will  mature  and  the  profit  be 
realized, — ^the  paid-up  stockholder  getting  his  fixed  dividend,  in  the 
meanwhile  expecting  full  return  of  the  cash  paid  in ;  the  nonbor- 
rowing  stockholder  paying  his  dues  in  several  increments,  spread 
over  a  number  of  years,  and  hoping  when  the  maturity  is  reached 
that  he  will  get  back  all  he  has  paid  in  and  a  reasonable  profit  be- 
sides. The  borrowing  stockholder  gets  the  hoped-for  profits  in  ad- 
vance, and  expects  at  maturity  to  get  back  his  securities  canceled. 
Each  has  the  same  expectation.  Each  meets  with  the  same  dis- 
appointment. Yet  the  conclusion  reached  by  the  court  below  com- 
pensates the  borrowing  stockholder  for  his  disappointment  at  the 
expense  of  every  other  class. 

There  is  another  point  of  view.  A  stockholder  in  a  corporation, 
l^'  reason  of  his  ownership  of  shares,  has  the  right  to  participate 
according  to  the  amount  of  his  stock  in  the  surplus  profits  of  the 
corporation  on  a  division,  and  ultimately,  on  its  dissolution,  in  the 
assets  remaining  after  payment  of  its  debts.  Plimpton  v.  Bigelow, 
93  N.  Y.  592 ;  Gibbons  v.  Mahon,  136  U.  S!  549,  10  Sup.  Ct.  1057, 
34  L.  Ed.  525;  Fisher  v.  President,  etc.,  5  Gray,  373.  So,  upon 
the  dissolution  of  the  corporation,  after  the  debts  are  paid,  the  stock- 
holders rank  as  creditors,  and  have  a  legal  claim  on  so  much  of 
the  capital  stock  as  remains.  The  rule  in  the  United  States  is  that 
the  capital  stock  of  a  corporation  is  im[H-essed  with  a  trust  for  the 
payment  of  the  creditors  of  the  corporation.  Wood  v.  Dummcr,  3 
Mason,  308,  Fed.  Cas.  No.  17,944;  Sawyer  v.  Hoag,  17  Wall.  610, 
21  L.  Ed.  731.  Especially  is  this  the  case  with  insolvent  corpora- 
tions. The  capital  stock  of  a  building  and  loan  association  is  com- 
posed of  the  subscriptions  to  it,  either  by  cash  or  by  dues.  If  any 
part  of  these  dues  is  diverted  from  the  claims  of  creditors  generally, 
and  is  used  for  the  benefit  of  a  single  stockholder  by  way  of  credit 
on  a  debt  due  by  him  to  the  corporation,  it  is  a  misuse  of  trust 
funds,  and  so  unlawful. 

In  our  opinion,  the  debt  due  to  the  association  by  the  borrow- 
ing stockholder  should  be  adjusted  by  charging  him  with  the  sum 
really  advanced,  with  interest  thereon  at  6  per  cent.,  and  by  credit- 
ing him  with  all  sums  paid  by  way  of  premiums  and  interest,  upon 
the  principle  of  partial  payments,  the  remainder  thus  ascertained  to 
be  part  of  the  assets  of  the  association;  that  on  the  debt  account 
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he  receive  no  credit  for  dnes  paid  by  him;  and  that  in  the  final 
distribution  of  the  assets  he  share  in  them  in  proptH'tion  to  the 

amount  paid  in  by  him  as  dues  upon  his  stock,  with  interest  thereon 
for  the  average  time  prior  to  March,  2i,  1890,  according  to  the 
rule  recommended  by  the  special  master  in  his  report  on  the  Blake 
intervention. 


NATIONAL  FOUNDRT  &  PIPE  WORKS.  Limited,  T.  OCONTO  CITY 
WATER  SUPPLY  CO.  et  al. 

(Circuit  Court  of  Appeals,  SeTenth  Circuit   February  1,  190!&> 

Na  678. 

t  UoitTOAGE— SOIT  TO  RBDEEU  FHOU  SALE— RE8  JUDICATA. 

OompIainaDt  brought  suit  In  a  federal  court  to  establlah  a  mecbaulc's 
Ueo  upon  tbe  property  of  a  water  company  for  auppllea  f unilabed  in  the 
construction  of  Its  plant  and  obtained  a  decree  establlsblng  Its  lien,  and 
also  a  judgment  against  the  company.  Pending  such  suit  a  mortgage 
upon  the  plant  of  the  company  was  foreclosed  in  a  state  court  and  the 
property  was  sold  and  purchased  by  the  mortgagees,  who  were  not 
partlffi  to  tbe  suit  in  the  federal  court.  Thereafter  complainant  brougbt 
a  creditors*  suit  in  tbe  federal  court  In  aid  of  Its  judgment  one  of  tbe 
purposes  of  which  was  to  obtain  a  decree  of  priority  of  Its  Hen  claim 
over  tbe  mortgage,  and  tbe  title  acquired  by  tbe  mortgagees  thereunder. 
It  obtained  such  decree,  but  on  nppeal  its  bill  was  dismissed  by  the  cir- 
cuit court  of  appeals,  following  a  decision  that  bad  In  the  meantime 
been  rendered  by  the  supreme  court  of  tbe  state,  holding  that  under  tbe 
state  statute,  waterworks  property  was  not  subject  to  a  mechanic's  Iten. 
Beld,  that  such  judgment  was  a  concluslre  adjudication  of  tbe  invalidity 
of  complainant's  lien  as  bet%Tecn  it  and  tbe  mortgagees,  aud  that  hav- 
ing only  tbe  status  of  an  unsecured  creditor.  It  could  not  maintain  a 
suit  against  such  mortgagees  and  their  grantee  to  redeem  from  the 
mortgage  sale. 

i.  Courts— JDRUDiorioii  op  I5dbjbct-Matte8— Psndekot  op  Suit  m  Akotser 

Court. 

The  pendency  of  a  suit  in  a  federal  court  to  obtain  a  judgment  and  a 
decree  establtablng  a  mechanic's  Hen,  in  which  tbe  court  does  not  take 
possession  of  the  property  which  remains  In  the  defendant  does  not 
affect  the  Jurisdiction  of  a  state  court  to  entertain  a  suit  for  the  fore- 
closnre  of  a  mortgage  on  tbe  property;  nor  docs  the  decret;  In  the  Hen 
suit  bind  the  mortgagee,  who  is  not  n  party  thereto,  or  afTect  the  rights 
of  a  purchaser  at  tbe  foreclosure  sale.i 
I.  Lis  Pemdens— Opbkation  axd  Ekpf-ct— Pkksons  Boukd  bt  DarnKE. 

Tbe  doctrine  of  Us  pendens  alfects  only  Intermediate  purcliasers  who 
voluntarily  acquire  rights  from  one  of  the  parties  pending  tbt>  suit  It 
has  no  application  to  a  case  where,  pending  a  suit  to  establish  a  lien 
upon  pro|»rty,.a  mortgage  thereon  antedating  the  lien  salt  Is  foreclosed 
Id  anothtf  court  so  as  to  render  tbe  decree  In  the  lien  suit  binding  on 
the  purchaser  at  tbe  foreclosure  sole,  whose  title  r^atea  back  to  the 
date  of  tbe  mor^ge. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin, 

George  H.  Noyes,  for  appellant. 

George  G.  Green  and  W.  H.  Webster,  for  appellees. 

1  Conflicts  of  jurisdlcUon  between  federal  and  state  courts,  see  note  to 
I^lSTllle  Trust  Co.  v.  aty  of  Cincinnati.  22  O.  C.  A.  356. 
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Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  BUNN. 
District  Judge. 

BUNN,  District  Judge.  This  is  a  suit  in  equity  to  compel  redemp- 
tion of  a  waterworks  plant  in  the  city  of  Oconto,  Wis.,  from  sale  un- 
der several  mortgages  foreclosed  in  the  state  court  by  the  appellees 
Andrews  &  Whitcomb,  purchased  and  bid  in  by  them  upon  sale  un- 
der the  foreclosure  for  some  $64,000,  moneys  loaned  and  advanced  by 
them  and  used  in  the  erection  and .  construction  of  the  plant,  and  aft- 
erwards sold  by  Andrews  &  Whitcomb  to  the  appellee,  the  Oconto 
City  Water  Supply  Company,  and  since  owned,  occupied,  and  oper- 
ated by  said  company.  The  subject  has  been  in  litigation  for  several 
years  both  in  this  court  and  the  state  courts,  and  the  matters  in- 
volved in  this  suit,  if  not  stare  decisis  or  res  adjudicata,  in  view  of  the 
decisions  already  made  in  the  state  and  federal  courts,  there  is  in  the 
judgment  of  the  court,  upon  a  careful  study  of  these  cases  and  of  the 
record,  but  little  ground  for  the  appellant  to  stand  upon.  Almost 
any  person  or  party  less  heroic  in  contested  and  stubborn  litigation, 
and  not  so  skilled  in  shifting  attitudes  and  raising  new  points,  would 
have  been  reasonably  satisfied,  in  view  of  the  decision  of  this  court 
in  a  former  suit  involving  the  same  subject  and  title,  and  reported  as 
Andrews  v.  Pipe  Works,  22  C.  C.  A.  110,  76  Fed.  166,  46  U.  S.  App. 
281 ;  City  of  Oconto  v.  National  Foundry  &  Pipe  Works,  Id.;  Chap- 
man Valve  Mfg.  Co.  v.  Oconto  Water  Co.,  89  Wis.  264,  60  N.  W. 
1004,  46  Am.  St.  Rep.  830;  and  National  Foundry  &  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.,  105  Wis.  48,  81  N.  W.  125, — to  have 
given  up  the  struggle  without  further  effort  at  litigation.  The  opinion 
of  the  district  judge  who  heard  this  case,  which  is  printed  in  the  rec- 
ord, seems  to  be  entirely  satisfactory,  and  places  the  decision  dismiss- 
ing the  bill  upon  solid  ground.  The  facts  are  not  fully  stated  in  that 
opmion,  but  they  have  been  so  many  times  stated  in  the  cases  re- 
ferred to,  both  in  the  state  and  federal  courts,  and  the  history  of 
the  litigation  so  fully  given,  that  it  seems  almost  a  needless  labor  to 
go  over  the  wcJrk  again.  But  perhaps  a  brief  statement  will  be 
pnident,  if  not  necessary  to  the  proper  understanding  of  the  questions 
involved. 

The  foundation  of  the  appellant's  claim  against  the  property  in  the 
various  forms  in  which  it  has  been  successively  made  is  the  furnish- 
ing to  the  Oconto  Water  Company,  a  corporation  organized  to  con- 
struct a  system  of  waterworks  in  tht  city  of  Oconto,  a  quantity  of 
pipe  sold  to  the  water  company  between  September  8  and  Novem- 
ber 24,  1890,  amounting  to  the  sum  of  $25,637.32,  and  used  by 
that  company  in  the  construction  of  the  plant.  On  September  13. 
1890,  the  water  company  mortgaged  its  plant  and  franchises  to  An- 
drews &  Whitcomb,  citizens  of  Maine,  who  advanced  and  loaned  to 
the  company  money  to  the  amount  of  $64,000,  and  which  was  used 
in  the  construction  of  the  plant.  On  January  30,  1891,  the  appellant 
began  suit  in  the  court  below  against  the  Oconto  Water  Company  to 
enforce  a  mechanic's  lien  on  the  company's  water  plant,  and  on  Octo- 
ber 3,  1892,  obtained  a  decree  for  such  lien  in  the  siun  of  $24,250.04. 
It  also  obtained  a  judgment  at  law  in  the  same  court  for  the  amount 
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of  Hs  claim.    On  June  17,  1891,  Andrews  &  Whitcomb  commenced 
an  action  in  the  state  court  to  enforce  their  mortgages,  and  obtained 
a  judgment  of  foreclosure  and  sale  in  due  form  of  law  on  August  13, 
i^i ;  and  under  this  judgment  a  sale  of  the  property  and  franchises 
was  made  to  the  mortgagees,  Andrews  &  Wtutcomb,  which  sale  was 
duly  confirmed  by  the  court,  and  a  deed  and  a>nveyance  of  the  jdant 
and  franchises  and  all  the  property  appurtenant  thereto  or  connected 
therewith  was  made  to  Andrews  &  Whitcomb.    After  the  title  was 
thus  vested  in  Andrews  &  Whitcomb,  on  July  12,  1892,  they  transfer- 
red the  property  to  the  Oconto  Water  Supply  Company,  a  corpora- 
tion organized  for  the  purpose  of  purchasing  the  same  and  operating 
the  plant  to  supply  the  city  and  the  citizens  thereof  with  water.  On 
July  II,  i8p2,  appellant  commenced  a  creditors^  suit  in  the  United 
States  circuit  court  for  the  Eastern  district  of  Wisconsin  supplemental 
to  and  in  aid  of  its  judgment  at  law,  one  of  the  purposes  of  which  was 
to  obtain  a  decree  of  priority  of  its  lien  claim  upon  the  plant  and  prop- 
erty over  the  title  of  Andrews  &  Wliitcomb  under  the  mortgage 
foreclosure  proceedings  and  deed  of  conveyance.    In  this  action  the 
rights  of  the  parties  to  that  suit,  including  the  right  of  the  appellant 
to  a  lien  under  the  mechanic's  lien  laws  of  Wisconsin,  as  against 
Andrews  &  Whitcomb,  were  presented  for  adjudication.   The  claim 
on  the  part  of  Andrews  &  Whitcomb  was  that  they  were  not  bound 
by  the  lien  judgment,  because  not  made  parties  to  the  suit  to  enforce 
it,  and  that  the  waterworks  were  not  subject  to  the  laws  of  Wisconsin 
respecting  mechanits'  and  material  men's  liens.   On  the  part  of  the 
appellant,  the  National  Foundry  &  Pipe  Works,  the  validity  of  the 
mortgages  under  which  Andrews  &  Whitcomb  claimed  title  was  at- 
tacked, and  it  was  claimed  that  its  Hen  was  a  first  claim  against  the 
water  company's  property,  and  should  be  so  adjudged.    The  decree 
of  the  circuit  court  gave  the  appellant  all  it  asked,  and  made  its  claim 
a  first  lien,  and  ordered  a  sale  of  the  plant  and  franchises  of  the  water 
company  to  satisfy  the  lien.   The  case  was  appealed  to  this  court. 
Before  a  hearing  could  be  had  here,  however,  the  supreme  court  of 
Wisconsin,  in  Chapman  Valve  Mfg.  Co.  v.  Oconto  Water  Co.,  89 
Wis.  264,  60  N.  W.  1004,  46  Am.  St.  Rep.  830,  had,  upon  full  con- 
sideration, decided  that  a  water  plant  provided  by  a  city,  by  contract 
with  a  private  corporation,  for  the  protection  and  convenience  of  its 
citizens,  is  not,  under  the  laws  of  Wisconsin,  subject  to  lien  claims 
under  chapter  143,  Rev.  St.  1878.    The  circuit  court  had  entered  a 
decree  in  the  suit  sustaining  the  lien  judgment,  and  adjudging  that  it 
was  binding  upon  Andrews  &  Whitcomb  as  privies  of  the  water  com- 
pany; the  theory  being  based  on  the  fact  that  they  were  owners  of 
the  stock  of  the  water  company  when  the  indebtedness  accrued  for 
which  the  lien  was  claimed.   This  decree  as  to  Andrews  &  Whit- 
comb was  reversed  by  this  court,  and  the  bill  dismissed.    See  22  C. 
C.  A.  no,  76  Fed.  166,  46  U.  S.  App.  284.    The  issues  in  that  case 
were  much  broader  than  in  the  case  at  bar,— broad  enough,  probably, 
to  have  included  the  issue  made  here  upon  the  right  of  the  appellant 
to  redeem  from  the  sale  under  the  mortgage  foreclosure,  if  such  a 
claim  had  been  made  and  such  relief  asked  for.   But  in  that  case  ap- 
pellant did  not  ask  to  redeem  as  though  it  were  a  junior  incumbrancer, 
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but  asked  for  a  decree  adjudging  the  title  and  right  of  the  property  to- 
be  in  the  appellant,  without  money  and  without  price,  unless  its  cuiini 
was  paid.  The  contention  was  that  its  riebts  in  the  property  were 
superior  and  paramoimt  to  those  of  An(&ews  &  Whitcomb.  This 
issue  was  adjudged  against  the  appellant ;  this  court  holding  that  un- 
der the  decisions  of  Uie  state  court  the  appellant  never  had  any  lien 
upon  the  property,  and  that  the  judgment  adjudging  a  lien  was  er- 
roneous, although  it  was  res  adjudicata  as  to  the  parties  to  that  suit, 
in  which  the  Hen  was  adjudged.  In  that  opinion  ttus  court,  by  Woods, 
circuit  judge,  say ; 

"The  question  of  primary  Importance,  It  la  evident,  la  wtaetber  the  Uena 
decreed  in  favor  of  the  complainant  and  one  of  the  Interveners  were  author- 
ized by  the  proTlBlons  of  section  3314,  Sanb.  &  B.  Ann.  St  Wis.  Ae  between 
two  of  the  parties  to  the  record,  the  question  has  been  decided  by  this  court 
In  the  affirmative.  Oconto  Water  Co.  v.  National  Foundry  A  Pipe  Wortu.  7 
O.  a  A.  a03,  G9  Fed.  IQ,  18  U.  8.  App.  380.  But  lu  another  and  later  case. 
Id  which  the  Chapman  Talve  Company,  also  a  party  to  this  appeal,  was  the 
complainant,  the  supreme  court  of  Wisconsin,  In  a  carefully  considered  opin- 
ion, afllrmed  the  contrary  ruling  of  the  circuit  court  for  Oconto  county. 
Chapman  Valve  Mfg.  Co.  v.  Oconto  Water  Co.,  89  Wis.  264,  2T4.  60  N.  W. 

1004,  4tS  Am.  St  Rep.  830.  The  ruling  of  thla  court  was  based  upon  the 
opinion  delivered  in  the  circuit  court  by  Judge  Jenkins,  who,  it  will  be  ob- 
served, deduced  bis  conclusion  from  the  analogies  of  previous  decisions  of 
the  supreme  court  of  Wisconsin,  none  of  which  Involved  the  precise  qnea- 
tion.  That  opinion  and  Its  affirmance  by  this  court  are  referred  to  In  the 
later  opinion  of  the  Wisconsin  court,  which  declared  Itself  'constrained  to  a 
dUrOTent  Judgment  by  the  force  of  Its  former  decisions  and  by  the  logic  of 
the  situation,'  and  added  that  the  view  taken  was  deemed  to  be  'In  accord 
with  tiie  weight  of  authority  and  the  better  reason.*  That  decision,  b^njg 
the  first  direct  ruling  of  tlie  supreme  court  of  the  state  upon  the  exact 
question  under  consideration,  must  be  regarded  as  establishing  a  construc- 
tion of  the  statute  which  the  federal  courts  will  follow  without  further  io- 
iiuiry.  Burgess  v.  Seligman,  -107  U.  S.  20,  2  Sup.  Ct  10,  27  L.  Ed.  359; 
Stutsman  Co.  v.  Wallace,  142  U.  S.  293,  12  Sup.  Ct  227,  35  L.  Ed.  1018; 
Banserman  v.  Blunt,  147  IT.  S.  &47,  18  Sup.  Ct  466,  37  U  Bd.  S16;  Lowndea 
V.  Town  of  Huntington,  153  U.  S.  1,  14  Sup.  Ct  758,  38  L.  Bd.  mS;  Roberts 
v.  Lewis,  153  U.  S.  367.  14  Sup.  Ct  945,  88  L.  Ed.  747;  Folsom  t.  Ninety-Six 
Tp..  1S9  V.  S.  611,  16  Sup.  Ct  174.  40  U  Bd.  278;  Batkam  t.  Iron  Co.,  164 
U.  S.  177,  14  Sup.  Ct  1010.  38  L.  Ed.  963.  In  Forsyth  v.  Olty  of  Hammond, 
18  a  O.  A.  175,  71  Fed.  443,  84  U.  S.  App.  552,  to  which  reference  has  been 
made,  this  court  declined  to  follow  the  latest  ruling  of  the  supreme  court  of 
the  state  from  which  the  case  came,  but  It  will  be  observed  that  It  was  be- 
cause the  decision  was  deemed  to  be  distinctly  inconsistent  with  the  previous 
decisions  of  that  court  and  in  conflict  with  the  weight  and  general  current 
of  authority  on  the  subject  In  respect  to  the  title  of  Andrews  A  Whitcomb, 
we  are  of  <^lnion  that  the  mortgage  of  the  franchise  carried  with  It  tbe 
water  plant  ^e  franchise,  as  described  In  tlie  ordinance  refored  to  In  tbe 
mortgage,  included  the  right  to  'construct  own,  maintain,  and  operate*  the 
particular  water  plant  which  was  in  contemplation  and  already  In  process 
of  construction  when  the  mortgage  was  executed.  In  the  opinion  In  Oha|>- 
man  Valve  Mfg.  Co.  v.  Oconto  Water  Co.,  80  Wis.  264,  278,  60  N.  W.  10O4. 

1005,  46  Am.  St  Rep.  830,  It  Is  said:  "Nor  does  the  franchise  follow  the 
plant  by  force  of  the  rule  that  the  incident  follows  Its  principal.  If  that: 
maxim  has  any  application.  It  should  be  considered  that  the  franchise  la  the 
principal  thing.  All  other  rights  spring  from  the  franchise.' " 

It  seems  to  this  court  now  tliat  after  that  dedsion  there  was  not, 
much  standing  ground  for  the  appellant,  founded  upon  its  claim  to  a. 
mechanic's  or  material  man's  lien  under  the  statute.  -If  the  appellant 
has  no  Hen  subsequent  and  subordinate  to  the  appellees'  title,  it  is 
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difficult  to  see  on  what  solid  ground  it  could  base  a  claim  to  redeem. 
It  is  simply  in  the  position  of  a  general  creditor.  As  such  it  could 
not  have  been  made  a  party  to  the  foreclosure  of  the  mortgages, 
because  it  had  no  lien  upon,  nor  interest  in,  the  property  covered  by 
the  mortgages.  And,  no  doubt,  that  was  why  it  was  not  made  a  party 
to  that  foreclosure.  If  it  could  not  be  made  a  party  to  the  foreclosure 
and  its  interest  barred,  it  is  difficult  to  see  now,  after  Andrews  & 
Whitcomb  had  purchased  the  property  and  sold  it  to  the  water  sup- 
ply company,  the  appellant,  without  any  lien  at  all,  can  come  in  and 
donand  the  right  to  redeem  and  take  the  plant  from  the  purchaser. 

But  this  is  not  all  the  litigation  that  has  been  had  between  the  par- 
ties.   After  the  decision  of  this  court  was  rendered  adjudging  that  the 
appellant  had  no  lien,  and  dismissing  the  bill  for  want  of  equity,  an 
action  was  brought  by  this  same  appellant  against  the  Oconto  City 
Water  Supply  Company,  in  possession,  to  compel  that  company  to 
snrrender  the  waterworks  property  to  the  plaintiff,  upon  the  theory 
that  the  defendant  water  company,  by  organizing  under  the  statute 
to  acquire  title  to  such  property,  and  the  right  to  exercise  all  the  rights, 
privileges,  and  franchises  of  the  old  corporation,  and  taking  such  prop- 
erty with  knowledge  of  the  plaintiff's  lien,  became  a  mere  continua- 
tion of  the  old  orgi^nization  under  another  name.   Judgment  was 
prayed  against  the  defendant  for  the  amount  of  the  plaintiff's  claim 
i^ainst  the  old  Oconto  Water  Company,  and  that  it  be  g^ven  pos- 
session of  the  waterworks  property ;  that  defendant  be  enjoined  from 
using  the  property,— particularly  the  pipes  furnished  by  plaintiff  and 
used  in  the  construction  of  the  plant, — unless  within  a  reasonable  time 
defendant  should  pay  its  claim.    It  will  be  observed  that  this  suit  was 
in  equity,  and  went  to  the  right  and  title  to  occupy  and  use  the  prop- 
erty.   Defendant  answered  the  complainant,  and  the  issues  thus  form- 
ed weri.  tried  and  determined  by  the  state  circuit  court  of  Oconto 
county  i  the  dedsiou  being,  in  effect,  that  in  the  aforesaid  action  in 
the  federal  court,  to  which  the  plaintiff  afid  defendant  were  parties, 
it  was  decided  that  plaintiff  was  not  entitled  to  any  lien  upon  the  wa- 
terworks property  as  against  the  title  under  the  Andrews  &  Whit- 
comb foreclosed  mortgages;  that  the  issues  raised  in  the  case  were 
all  presented  in  the  case  in  the  federal  court,  and  were  adjudicated  ad- 
versely to  the  plaintiff;  and  that  such  adjudication  was  binding  be- 
tween the  parties,  and  conclusive  in  that  action.   Judgment  was  ren- 
dered in  favor  of  the  defendant,  dismissing  the  plaintiff's  bill  of  com- 
plaint.  An  appeal  was  taken  from  this  judgment  to  the  supreme  court 
of  the  state,  and  an  elaborate  and  satisfactory  opinion  given  by  Judge 
Marshall,  sdfirming  the  decree  of  the  circuit  court.    On  the  question 
of  the  issues  in  the  case  at  bar  being  res  adjudicata,  in  view  of  the 
former  decision  of  this  court  and  that  of  the  supreme  court  of  Wis- 
consin, what  that  court  said  in  that  case  seems  quite  as  applicable 
to  this  case  as  to  the  case  in  the  state  cotut.   The  court  says : 

"The  question  <tf  whether  the  trial  court  erred  In  deciding  that  the  iuAg- 
meot  of  the  federal  court  Is  res  adjudicata  on  all  points  upon  which  appel- 
lant relies  to  recover  is  presented  for  consideration.  It  Is  elementary  that 
ill  questions  appertAitiiag  to  a  cause  of  action,  within  the  issues,  and 
•ctnaUy  litigated,  or  which  might  have  been  litigated,  are  Irrevocat^  an- 
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Bwered  by  the  final  decree,  so  far  ai  affects  tbe  parties  to  sach  actloa,  as 

regards  the  subject  thereof.   That,  of  course.  tncUides  pot  ouly  the  primary 
right  sought  to  be  enforced  by  the  action,  but  matters  germane  to,  aad 
actually  Involved  in.  It.    Wentworth  v.  Racloe  Co..  99  Wis.  26,  74  N.  W.  551. 
It  is  conceded  that  under  that  rule  It  was  not  open  for  appellant  in  tbls  esse 
to  litigate  tbe  qnestloo  of  wbetber  Its  lien  Judgment  was  binding  on  tie 
respondent.  But  it  Is  said  the  right  of  appellant  to  bold  tbe  resiMudent  lia- 
ble for  Its  claim,  upon  the  ground  that  the  latter  took  the  property  In  con- 
troversy subject  to  Its  Ileq  claim,  was  not  Involved  In  the  former  litigation, 
or  presented  to  the  court,  or  decided.    It  la  with  some  difficulty,  we  confess, 
that  we  can  follow  the  course  of  reasoning  which  leads  to  the  statement  of 
such  premises  as  correct,  or  the  conclusion  based  thereon.   The  validity  of 
tbe  Andrews  &  Wliitcomb  mortgages,  and  the  title  acquired  through  the 
foreclosure  of  them,  were  subjects  of  controversy  In  the  creditors'  suit.  The 
pleadings  show  that,  and  the  opinions  filed,  as  well.   If  appellant  was  po8< 
sessed  oC  a  claim  upon  the  property,  either  by  reason  of  the  judgment 
against  the  Oconto  Water  Company  or  otherwise,  paramount  to  the  rights 
rlalmed  under  the  Andrews  &  Whitcomb  mortgagee,  they  were  entitled  to 
have  had  such  claim  declared  to  them  In  the  creditors'  suit   The  object 
sought  by  such  suit  was  to  obtain  a  decree  to  the  effect  that  appellant  was 
entitled  to  the  property  In  controversy  as  It  stood  September  15,  1880,  free 
from  any  claim  of  Andrews  &  Whitcomb,  or  any  other  party  to  the  action. 
That  brought  before  tbe  court  for  adjudication  tbe  nature  and  validity  of 
the  title  obtained  through  the  foreclosure  proceedings,  not  only  as  r^ards 
whether  it  was  affected  by  the  lien  decree  against  the  Oconto  Water  Oom- 
pany,  because  of  Andrews  &  Whttcomb's  connection  with  such  company, 
but  whether  such  title  was  subject  to  the  appellant's  claim  under  any  cir- 
cumstances.   An  examination  of  the  pleadings  In  tbe  creditors'  suit  leaves 
no  doubt  on  that  question,  and,  by  reference  to  the  published  opinions  of 
Judge  Woods  In  tbe  case.  It  appears  that  all  the  matters  Involved  In  the 
controversy  above  mentioned  were  actually  decided.    We  might  quote  at 
length  from  such  opinions,  found  in  Andrews  t.  Pipe  Works.  22  C.  C  A.  110, 
TO  Fed.  ice,  36  L.  R.  A.  139,  and  Id^  23  C.  0.  A.  454.  77  Fed.  774,  36      R.  A. 
153,  conclusively  establishing  what  Is  here  said,  but  It  Is  not  deemed  nece»- 
sary.  It  Is  sufllclent  to  say  that  In  our  Judgment  the  decision  in  the  cred- 
itors' suit  l8  Jast  as  decisive  tbnt  tbe  title  acquired  by  the  foreclosure  sale 
passed  to  the  purchasers  free  and  clear  of  any  claim  of  the  appellant,  as  It 
Is  that  Andrews  &  Whitcomb  were  not  bound  by  the  lien  Judgment.  Appel- 
lant's counsel  concede  that  the  effect  of  tbe  decree  is  that  their  claim  was 
not  a  lien  upon  the  water  company's  property  as  against  the  Andrews  9c 
Whitcomb  mortgages.   With  that  concession,  there  was  nothing  left  unde- 
cided, as  It  seems,  which  la  involved  In  tbls  case.   If  there  was  no  lien  as 
against  the  mortgagees,  the  owner  under  the  foreclosure  sale  did  not  take 
any  benefits  which  belonged  legally  or  equitably  to  appellant" 

It  is  true  that  the  particular  relief  prayed  for  in  this  suit  was  not 
asked  for  in  the  former  cases  in  the  federal  and  state  courts.  But 
the  issues  involved  and  the  prayers  for  relief  were  broad  enough  to 
cover  the  relief  sought  here  if  counsel  had  seen  fit  to  make  the  claim. 
Under  the  decisions,  what  might  fairly  and  properly  have  been  liti- 
gated in  these  cases  must  be  considered  as  having  been  litigated,  and 
are  answered  by  the  final  decree,  as  well  as  those  things  which  were 
openly  and  professedly  litigated.  Upon  the  merits  of  the  controversv 
in  the  state  court,  aside  from  the  question  of  res  adjudicata,  the  su- 
preme court  says : 

"The  mere  fact  that  a  suit  Is  pending  In  the  federal  court  on  one  cause  of 
action  or  subject  of  action,  affecting  property  not  In  the  custody  ot  tlir> 
court  does  not  prevent  the  commencement  or  prosecution  of  any  nnmt>er  of 
actions  between  other  parties  on  other  causes  or  subjects  of  action  affeotin^p 
the  same  property,  or  prevent  the  property  from  being  seized  In  such  other 
actions,  so  long  as  no  prior  possession  of  the  res  by  the  federal  court  Is  dis- 
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tnrbed.   •  •  •  identity  of  subject  of  action  or  disturbance  of  actual  pos- 
Besslon  Is  wbat  limits  the  ezclURlve  Jurisdiction  of  the  federal  court  as  ap- 
plied to  this  case.    In  that  view.  It  Is  readily  seen  that  the  proceedings  in 
tb*  Bta.t»  court  to  foreclose  the  Andrews  &  Whttcomb  mortgages  did  not  con- 
flict in  the  slightest  degree  with  the  Jurisdiction  of  the  federal  court  to  en- 
force appellant's  Hen  against  the  Oconto  Water  Company.  *  *   *   If  the 
Andrews  ft  Whttcomb  mortgages  were  valid  Hens  npon  the  watwworbs 
property,  paramoant  to  plalntllTs  claim,  bo  that  by  the  enforcement  of  the 
mortgages  the  purchaser  at  the  foreclosure  sale  only  obtained  the  benefit  of 
the  mortgage  security,  they  became  possessed  of  no  benefit  that  they  did 
not  fully  pay  for,  or  anything  that  was  equitably  applicable  to  the  payment 
of  plaiuttlTs  claim.   The  essential  of  prior  equity  ot  plaintiff  In  the  proi>- 
erty,  which  Is  an  absolute  essential  to  the  liability  of  the  new  owner  of  such 
property  for  the  debts  of  Its  predecessor,  does  not  exist,  so  the  principle  In- 
voked doea  not  apply.  •  •   •  Tbe  defendant  became  the  bona  tide  owner, 
for  full  value,  of  the  property  of  the  Oconto  Water  Company,  and  all  tbe 
^nchlsea  possessed  by  It  for  the  profitable  use  and  enjoyment  of  such  prop- 
erty.  The  purchasers  at  the  foreclosure  sale  took  title  to  tbe  property  with 
the  lncld«ital  right  conferred  by  section  1788,  Bev.  St  1896,  to  form  a  new 
corporation  to  take  the  same  by  assignment,  and  possess  the  rights  of  the 
old  orgaulaatlon.   When  the  mortgages  were  given,  section  17^  Rev.  St 
ISyS,  became  a  part  of  them,  and  a  very  material  element  In  the  value  of 
tbe  secority.  Tbe  right  guarantied  by  snch  section  was  as  much  a  part  of 
the  mortgage  aecnrl^  as  the  tangible  property  described.  Tbe  theory  of 
the  appellant  Is  that  the  statute  clothing  a  corporation  circumstanced  as  the 
defendant  Is  with  tbe  right  to  exercise  the  powers,  privileges,  and  franchises 
posseased  by  the  old  corporation,  which  It  shall  have  acquired  bona  fide, 
by  mortgage  sale,  or  by  assignment  based  on  a  title  acquired  through  such 
a  sale.  Instead  of  adding  to  tbe  value  of  a  corporate  mortgage  covering  ail 
the  property  of  the  corporation,  tangible  and  Intangible,  Impairs  It,  and  may 
destroy  it  because  a  new  corporation  cannot  be  organized  with  the  benefits 
of  tbe  statute  without  incurring  the  penalty  of  being  liable  for  ail  the  un- 
secnred  indebtedness  of  the  old  corporation,  whether  before  the  foreclosure 
smle  the  owner  of  tbe  mortgage  indebtedness  bad  a  first  lien  on  tbe  property 
or  not.   In  other  words,  that  the  statute  not  only  operates  to  prevent  tbe 
general  creditors  from  being  cut  off  by  the  foreclosure  proceeding,  but 
transposes  tbe  parties  so  as  to  give  the  general  creditors  a  claim  on  the  prop- 
erty paramount  to  the  mortgage.   The  statute  will  not  admit  of  a  construc- 
tion leading  to  such  an  absurd  result  even  If  the  question  were  an  open  one; 
and  It  is  not  as  we  have  seen.    Tbe  manifest  purpose  of  It  as  indicated,  is 
to  add  to  the  value  of  a  corporate  mortgage  of  the  kind  under  consideration. 
Tbat  Is  too  plain  to  admit  of  serious  controversy.   Candor  compels  us  to  say 
tbat  we  do  not  think  that  tbe  contrary  theory  merits  the  consideration  we 
bare  given  to  it  since  its  fallacy  Is  so  glaringly  apparent  and  has  so  often 
been  exposed  in  this  and  other  courts.   *   *  *  To  satisfy  tbe  above-In- 
dicated requirements,  we  are  told  that  when  Andrews  6c  Whitcomb  pur- 
chased the  waterworks  property  at  the  foreclosure  sale  they  knew  that 
plaintiff  had  an  adjudged  lien  thereon  for  the  amount  of  their  claim,  good 
against  the  common  debtor,  and  that  the  respondent  was  likewise  circum- 
stanced when  It  took  the  title;  therefore,  though  it  may  be  conceded  that 
title  passed  to  tbe  respondent  It  was  subject  to  the  lien  Judgment  and  tlie 
respondent  should  not  be  allowed  to  use  such  property,  except  upon  condi- 
tion of  paying  tbe  appellant's  charge  upon  It  If  tbat  is  good  law,  all  a 
Junior  lien  claimant  need  do  to  acquire  precedence  over  the  prior  lien  Is  to 
obtain  a  judgment  for  the  enforcement  of  It  In  an  action  to  which  the  prior 
Hen  claimant  Is  not  a  party.   We  cannot  agree  witii  that  proposition.  Tbe 
rigbta  of  Andrews  ft  Whitcomb  under  their  mortgages,  relative  to  the  rights 
ot  tlie  appellant  under  tbe  claim  for  a  Hen  on  tbe  mortgage  proi>erty,  were 
not  affected  in  the  slightest  degree  by  the  Judgment  In  the  federal  court  In 
tne  lien  suit   They  were  not  parties  to  It  or  in  privity  with  the  Oconto 
Water  Company  so  as  to  be  bound  as  such.   That  seems  too  clear  for  serious 
eontrovmy,  and  was  adjudicated  between  tbe  parties  in  tbe  creditors*  suit 
Sow  tf  fbe  appdlant  waa  not  entitled  to  a  Hen  on  the  waterworks  plant  as 
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aKBiiiat  Andrews  ft  Whitcomb.  tbe  latter  derfred  no  advantage  from  the 
foreclosure  sale,  except  that  for  wblcb  ttaej  gave  a  full  equivalent  by  a  aat- 
iafactlm  of  tbe  mortgage  Indebtedness.  They  took  tbe  property  wllSiont 
any  bm^en  resting  upon  it;  bence  bicurred  no  daty.  within  tbe  maxim  whlcli 
tbe  learned  counsel  lnTok&" 

There  can  be  Httle  question  but  that  the  decision  of  the  state 
court  is  conclusive  on  the  question  of  jurisdiction.   It  was  fairly 
before  that  court  for  decision,  and  it  decided  it.    But  aside  from 
the  question  being  res  adjudicata,  there  can  be  no  doubt  about  the 
jurisdiction  of  the  state  court  in  the  foreclosure  proceedings.  The 
appellant  was  not  made  a  party  to  that  suit,  and  so  was  not  bound 
by  the  decree.  The  appellees  were  not  parties  to  the  suit  to  estab- 
lish the  mechanic's  lien,  and  so  were  not  bound  by  that  judgment. 
On  the  question  of  the  state  court  not  having  jurisdiction  of  the 
foreclosure  proceedings  because  a  suit  for  a  wholly  different  pur- 
pose was  pending  in  the  federal^  court,  it  may  be  said  there  was  no 
possession,  actual  or  constructive,  in  either  the  state  or  federal  court, 
during  the  pendency  of  foreclosure  proceedings.    The  mortgagor 
was  in  actual  possession  during  the  whole  time.  There  was  no  rea- 
son why  the  actions  might  not  have  proceeded  concurrently  as  well 
as  successively.   The  question  of  the  better  right  to  the  property 
was  Qpen.   Suit  was  brought  by  appellant  to  test  that  right  in  the 
federal  court,  and  the  judgment  of  the  court  went  against  it.  Suit 
was  then  brought  in  the  state  court  to  test  the  same  right,  shifting 
the  ground  of  the  action,  and  the  judgment  of  the  state  court  was 
against  the  appellant's  claim.    A  third  suit  is  brought  here  to  test 
the  same  claim,  again  shifting  the  ground  of  the  action,  but  setting: 
up  and  relying  upon  the  same  facts.   As  has  already  been  said,  if 
the  issues  involved  are  not  fully  and  technically  res  adjudicate,  they 
are  so  nearly  so  as  to  leave  the  appellant  small  standing  room  in 
court.    It  may  properly  be  said  that  it  has  had  its  day  in  court.  It 
has  had  its  day  in  two  courts, — in  this  court  and  in  the  state  court. 
The  decisions  of  those  courts  cover  fully  the  several  grounds  of 
recovery  as  the  appellant  was  then  able  to  state  them,  and  it  cannot, 
by  changing  the  grounds  of  its  claim,  continue  the  litigation  in- 
definitely.   One  of  the  grounds  of  recovery  stated  in  the  former 
suit  in  the  federal  court,  if  it  had  been  good  for  anything,  was  en- 
tirely adequate  to  furnish  relief  and  give  title  and  possession  to  the 
appellant.    If  it  was  entitled  to  a  mechanic's  and  material  man's 
Hen  on  the  plant,  that,  under  the  statute,  would  relate  back  to  the 
very  beginning  of  the  improvement,  and  constitute  a  lien  paramount 
to  the  lien  of  the  mortgages ;  and,  if  the  decree  of  the  United  States 
circuit  court  for  the  Eastern  district  of  Wisconsin  had  been  affirmed 
by  this  court,  that  would  have  given  appellant  title  to  the  property 
under  the  sale  which  was  made  to  it  by  the  marshal  under  that 
decree.    But  that  decree  was  reversed,  and  the  bill  dismissed.  It 
had  been  held  upon  full  consideration  by  the  unanimous  judgment 
of  the  highest  court  of  the  state,  in  the  first  case  where  the  ques- 
tion had  been  squarely  and  fully  considered,  that  the  lien  laws  ol 
Wisconsin  had  no  application  to  properties  of  this  kind.   The  terms 
ot  the  statute  were  not  broad  enough  to  cover  such  a  case,  an<l  it 
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was  against  public  policy  that  it  should.  As  the  plant  could  not  be 
separated  from  the  franchise  by  any  adverse  process,  there  could 
be  no  lien  by  judgment  on  it.  That  was  the  settled  law  of  the  state, 
and  this  court  could  not  do  otherwise  than  follow  the  decision  of 
the  supreme  court  of  Wisconsin.  Improvement  Co.  v.  Wood  Co., 
8i  Wis.  559,  ST  N.  W.  1004,  17  L.  R.  A.  92;  Fond  du  Lac  Water 
Co.  V.  City  of  Fond  du  Lac,  82  Wis.  332,  52  N.  W.  439,  16  L.  R. 
A.  581 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Forest  Co.,  95  Wis.  80,  70 
N.  W.  77;  Chapman  Valve  Mfg.  Co.  v.  Oconto  Water  Co.,  89  Wis. 
264,  60  N.  W.  1004,  46  Am.  St.  Rep.  830. 

In  announcing  its  opinion  In  the  Chapman  Valve  Mfg.  Co.  Case, 
supra,  the  supreme  court  of  Wisconsin  was  simply  enforcing  the 
logic  of  its  own  prior  rulings, — that  the  franchises  and  rights  of  a 
quasi  public  corporation,  owing  important  duties  to  the  public,  and 
the  property  vested  in  it  necessary  for  their  use  and  enjoyment  and 
the  accomplishment  of  the  purposes  for  which  it  was  created,  con- 
stitute an  entirety,  and,  in  the  absence  of  special  statutory  authority, 
are  not  subject  to  be  seized  and  sold  on  execution,  or  for  mechanics* 
liens,  or  on  tax  process.   Chicago  &  N.  W.  Ry.  Co.  v.  Forest  Co., 
95  Wis.  So,  70  N.  W.  77.   The  same  principles  were  delivered  by 
the  supreme  court  of  the  United  States  in  Buncombe  Co.  v.  Tom- 
mey,  115  U.  S.  122,  .5  Sup.  Ct.  1186,  29  L.  Ed.  305,  and  Railway 
Co.  V.  Doe,  114  U.  S.  340,  5  Sup.  Ct.  869,  29  L.  Ed.  136.    So  that 
it  is  stare  decisis,  as  well  as  res  adjudicata,  that  the  statute  of  Wis- 
consin gives  appellant  no  lien  on  this  property,- — the  visible  property  or 
the  franchise.   Andrews  v.  Pipe  Works,  22  C.  C.  A.  110,  76  Fed.  166, 
36  L.  R.  A.  139;  Id.,  23  C.  C.  A.  454,  77  Fed.  774,  46  U.  S.  App.  619, 
36  L.  R.  A.  153;  National  Foundrv  &  Pipe  Works  v.  Oconto  City 
Water  Supply  Co.,  105  Wis.  48,  81  ifJ.  W.  i?5.   This  last  case  affirma 
a  judgment  which  determines  that  the  appellant  has  not,  and  never  has 
had,  a  lien  on  the  plant  and  franchise,  and  that  the  Oconto  City  Water 
Supply  Company  owns  the  property  by  purchase  from  Andrews  & 
Whitcomb  under  the  foreclosure  sale,  by  title  paramount  to,  and  free 
and  clear  of  any  claim  or  lien  of,  appellant.   This  might  well  have  end- 
ed the  litigation.   If  the  appellant  had  no  lien  either  prior  or  subject  to 
the  tHIe  of  the  water  supply  comi»ny,  on  what  substantial  ground 
could  it  claim  a  right  to  redeem  the  property  from  sale  under  the  An- 
drews &  Whitcomb  mortgages  ?   The  appellant  having  no  lien  in  fact, 
it  was  merely  a  general  creditor  of  the  water  company,  which  it  had 
trusted  with  material  to  go  into  the  plant,  and  could  not  have  been 
properly  made  a  party  to  the  foreclosure  proceedings.    Stout  v. 
Lye,  103  U.  S.  66,  26  L.  Ed.  428;  Herring  v.  Railroad  Co.,  105  N. 
Y'  340,  12  N.  K.  763.   As  was  said  by  the  court  below  in  its  opinion 
in  this  case: 

"Tbe  contmtlon  on  behalf  of  complaisant  that  the  construction  of  the  lien 
•tatnte  adopted  by  this  coart  In  the  rendition  of  that  judgment,  which  was 
affirmed  on  appeal  (7  O.  a  A.  603,  S9  Fed.  19,  IS  U.  S.  App.  882),  being  prior 
to  the  ultimate  construction  by  the  supreme  court  of  the  state,  must  control 
aa  a  rule  of  decision  up  to  the  time  of  the  final  utterance.  Is  opposed  to  the 
express  mling  in  Andrews  t.  Pipe  Works,  supra,  and  Is  not  consistent  with 
0ie  rule  stated  recently  by  the  United  States  supreme  court  In  Wade  t. 
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Travis  Oo..  174  U.  S.  499,  19  Sup.  Ct  715,  43  L.  Ed.  1060.  In  the  absence  of 
a  lien  or  title  In  fact,  tbei-e  can  be  no  right  to  redeem.  It  Is  true  that  a 
mortgagee  during  the  continuance  of  that  relation  Is  not  permitted  to  con- 
test the  bona  fides  or  valldltr  of  an  actual  oonreyance  from  the  mortgagor 
upun  which  to  predicate  the  right  Even  before  forecloanre  the  mortgage 
cannot  be  subjected  to  payment  or  redemption  by  one  who  Is  In  the  status 
of  a  mere  stranger  to  the  title;  and  certainly  the  purchaser  under  a  valid, 
foreclosure  may  dispute  either  the  fact  of  an  Interest  acquired  in  the  egultj 
of  redemption,  or  of  the  existence  of  such  equity.  Of  the  numeroas  cases 
cited  In  support  of  such  right  In  the  case  at  bar,  none  appear  applicable." 

The  contention  that  the  lis  pendens  filed  in  the  Hen  suit  puts  the 
appellant  in  a  position  to  demand  redemption  from  sale  under  the 
foredc::ure  is  also  without  foundation.  It  is  true  that  by  the  lien 
action  the  parties  were  brought  within  the  jurisdiction  of  the  court, 
so  that  the  lis  pendens  would  bind  any  intermediate  purchaser  tak- 
ing ar.  interest-  from  either  party  as  a  volunteer.  But  there  is  no 
warrant  for  saying  that  a  like  rule  is  applicable  to  the  institution 
an«l  completion  of  foreclosure  proceedings  by  a  mortgagee  either  in 
the  samtfcor  some  other  court  of  co-ordinate  jurisdiction.  The  opin- 
ion of  this  court  by  Judge  Woods  rendered  on  the  decision  of  the 
motion  for  a  rehearing  when  the  case  was  here  before  (see  Andrews 
V.  Pipe  Works,  23  C.  C.  A.  454,  77  Fed.  774.  46  U.  S.  App.  619) 
seems  to  be  conclusive  of  this  question.    As  there  said: 

"These  defendants  were  not  volunteer  pnrchasns  intervening  aa  strangers. 
They  purchased  upon  the  foreclosure  of  their  own  mortgage,  which  antedated 
the  commencement  of  the  snlt  of  the  lienholders.  and  the  title  which  they 
obtained  related  back  to  the  date  of  their  mortgage^  The  doctrine  of  lis 
pendens,  as  we  conceive,  does  not  apply." 

If  one  decision  of  the  same  question  is  enough,  then  the  appel- 
lant should  be  satisfied  with  that  determination,  which  was  made 
upon  argument  and  consideration.  The  question  was  there  fully 
presented  upon  the  record,  and  there  seems  no  reason  to  suppose 
any  need  to  reargue  the  question  in  a  new  case.  But  upon  the 
merits  of  the  question  we  are  satisfied  that  the  lien  decree  was  not 
operative  in  any  such  way,  or  in  any  way  that  has  been  suggested, 
to  disturb  or  affect  the  title  taken  imder  the  foreclosure.  The  mort- 
gagees were  the  only  persons  having  a  lien  upon  the  plant.  At  any 
rate,  if  there  were  any  others,  they  are  cut  off  by  the  foreclosure. 
They  had  advanced  the  amount  of  their  mortgages  in  cash,  which 
went  into  the  construction  of  the  waterworks  plant.  By  their  action 
and  enterprise,  and  only  thereby^  was  the  plant  saved  to  the  city 
and  to  the  people.  The  equities  are  all  in  favor  of  their  grantee. 
Their  mortgages  were  foreclosed,  and  all  persons  having  any  in- 
terest were  made  parties.  They  bid  in  the  property  for  the  full 
amount  of  their  claim  for  money  advanced,  and  for  its  full  value, 
and  sold  to  the  water  supply  company. 

There  is  some  grotmd  for  the  charge  that  the  appellant  has  been 
blowing  hot  and  cold  with  reference  to  its  claims  to  this  property, 
and  that  its  positions  in  the  same  suit,  even,  are  inconsistent  with  one 
another.  The  creditors'  suit  was  grounded  on  the  claim  of  a  para- 
moimt  title,  and,  as  we  have  seen,  ii  the  appellant  bad  had  any  lien  at 
all,  it  would  be  paramount.    But  this  court  and  the  state  court  both 
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held,  as  to  these  appellees,  it  had  no  lien  at  all,  either  paramount  or 
subordinate.  After  that  litigation  ended  by  the  dismissal  of  its  bill, 
this  suit  was  brought,  which  cannot  obtain  unless  the  appellant's  lien  is 
subject  and  subordinate  to  the  appellees'  title.  In  the  former  suit  ap- 
pellant set  up  the  lien  decree,  sale  and  marshal's  deed,  and  the  fore- 
closure of  the  mortgages  in  the  state  court,  claiming  a  conditional 
title,  to  wit,  an  absolute  title  unless  appellees  paid  its  debt.  In  the 
present  suit,  upon  the  same  facts,  it  claims  a  conditional  title,  but  with 
a  totally  unhke  condition,  viz.,  that  it  pay  appellees'  debt.  These 
remedies  are  quite  inconsistent,  but  much  akin  in  this :  that  they  are 
equally  unfounded.  It  may  be  quite  doubtful  whether  the  appellant 
can  be  allowed  to  pursue  such  contradictory  remedies  upon  the  same 
facts.  If  it  can,  there  is  no  reason  why  litigation  cannot  be  continued 
so  long  as  counsel  can  suggest  new  points  and  make  fresh  presenta- 
tions. It  was  held  by  the  supreme  court  in  Robb  v.  Vos,  155  U.  S. 
i3i  15  S"P-  Ct.  4,  39  L,.  Ed.  52,  that  where  a  party  has  two  remedies 
inconsistent  with  each  other,  any  decisive  act  by  him,  done  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines  his  election  of  his  rem- 
edy. And  in  Green  v.  Bogue,  158  U.  S.  478,  15  Sup.  Gt.  975,  39  L. 
Ed.  1061,  the  supreme  court  held  that: 

•*Where  the  facts  averred  and  relied  upon  In  a  former  suit  between  the 
Ram©  parties  which  proceeded  to  Qnal  judgment  are  substantlnlly  those  al- 
leged In  the  pending  ease  under  consideration,  the  fact  that  a  dicrerent  form 
or  measure  of  relief  is  asked  by  the  plaintiffs  In  the  later  suit  does  not  de- 
prive the  d^mdanta  of  the  protection  of  prior  flndlnga  and  decision  In  their 
favOT.** 

See,  also,  Crook  v.  Bank,  83  Wis.  31,  52  N.  W.  1131,  35  Am.  St 
Rep.  17;  Franey  v.  Park  Co.,  99  Wis.  40,  74  N.  W.  54S. 

If  the  appellant's  title  under  the  marshal's  deed  is  paramount  to  the 
appellees',  as  it  still  claims  all  through  its  brief,  there  is  no  need  of  an 
action  to  redeem,  which  cannot  be  maintained  but  by  one  holding  a 
junior  incumbrance.   The  language  of  the  statute  is : 

"Any  person  having  a  Hen  at  any  time  l}efore  the  sale  upon  the  mortgaged 
premises,  or  any  part  th^^f  or  Interest  therein,  subsequent  to  the  lien  of 
encli  mortgage  may  redeem."   Section  3167,  Rev.  St  Wis.  1898. 

And  this  is  the  law  independent  of  statute.  2  Jones,  Mortg.  §  1055 ; 
Dawson  v.  Overmyer,  141  Ind.  438,  40  N".  E.  1065 ;  Lysinger  v.  Hay- 
er,  87  Iowa,  335,  54  N.  W.  145 ;  Compton  v.  Jesup,  15  C.  C.  A.  397, 
68  jFed.  331;  Moore  v.  Beasom,  44  N.  H.  215.  If  its  title  is  para- 
mount, it  has  a  complete  remedy  in  ejectment,  and  a  court  of  equity 
has  no  jurisdiction.  If  it  has  a  lien  subordinate  to  that  of  the  appel- 
lees, which  is  also  apparently  claimed, — ^for  the  appellant  asks  the 
privilege  of  redeeming, — from  whence  arises  the  lien,  if  not  by  virtue 
of  the  mechanic's  lien  laws  of  Wisconsin,  which  two  courts  have  de- 
cided has  no  existence  in  fact  or  in  law  ? 

Other  contentions  are  made,  which  have  been  duly  considered  by  the 
court,  but  which  it  seems  unnecessary  to  notice.  The  appellant  is  in 
the  peculiar  attitude  of  asking  this  court  to  enforce  a  judgment  against 
the  appellees  to  which  they  were  not  made  parties,  and  which  it  must 
be  now  conceded  was  erroneously  rendered  upon  a  mistaken  view  of 
the  effect  of  the  lien  law  of  Wisconsin,  and  against  the  law  and  ]HibUc 
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policy  of  the  state,  as  has  now  been  declared  by  the  highest  authority. 
This  the  court  cannot  do.  The  court  will  not  make  haste  to  found  a 
decree  for  new  relief  upon  a  previous  decree  which  it  must  now  be  ad- 
mitted was  erroneous  and  contrary  to  the  public  policy  of  the  state. 
Lawrence  Mfg.  Co.  v.  JanesviUe  Cotton-Mills,  13S  U.  S.  552,  il  Sup. 
Ct.  402,  34  L.  Ed.  1005 ;  2  Beach,  Eq.  Prac.  §  904 ;  O'Connell  v.  Mc- 
Namara,  3  Dru.  &  War.  411 ;  Gay  v.  Parpart,  106  U.  S.  679,  27  L. 
Ed.  256 ;  Lawrence  v.  Bemey,  2  Rep.  Ch.  127 ;  Hamilton  v.  Hough- 
ton, 2  BHgh,  169. 

We  find  no  error  in  the  record,  and  the  decree  of  the  circuit  court  is 
afiSnncd. 

Note.  Since  the  preparation  of  this  opinion  WOODS.  Circuit  Jadge,  de- 
parted this  life,  but  be  fully  concurred  in  the  opinion.  The  handing  down  of 
the  opinion  has  been  withheld  dntil  the  case  of  National  Foundry  &  Pipe 
Works  r.  Oconto  City  Water  Supply  Co.,  taken  by  writ  of  oror  to  the  United 
Etates  Bupreme  court  from  the  decision  of  the  supreme  court  of  Wisconsin. 
Bliould  be  decided.  A  decision  by  the  United  States  supreme  court  In  that 
case  afflrmlng  the  Judgrment  of  the  supreme  court  of  Wisconsin  was  banded 
down  on  January  €,  1002.  22  Snp.  Ct  111,  46  L.  Ed.  — w 
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L  BAKKBOPTCT— LiBWB— Vamdity. 

Under  Bankr.  Act  1898,  S  BTd,  which  provides  that  "Uens  glvrai  or  ac- 
cepted in  good  faith  and  not  in  contemplation  of,  or  In  fraud  upon,  thia 
act,  and  for  a  present  consideration,  •  •  •  ahaU  not  be  affected  by 
this  act"  the  ralldity  of  a  mortgage  given  to  secure  a  present  loan  of 
money  within  four  months  prior  to  the  borrower's  bankruptcy  does  not 
depend  upon  his  solvency  at  the  time,  or  upon  notice  of  his  financial  con- 
dition by  the  mortgagee,  actual  or  constructiTe,  but  to  invalidate  sacb 
a  mortgage,  it  must  be  shown  that  the  borrower  was  Insolvent;  that  the 
purpose  of  the  loan  was  to  accomplish  unlawful  preferences,  w  otber- 
wise  violate  the  act;  and  that  the  lender  knew,  m  was  diargeable  with 
notice  of,  botb  of  BtuOx  fac^ 

i.  BaHE — MORTOAGE  TO  SeCDRE  BOBROWBD  AfONBT. 

A  mortgage  on  the  plant  of  a  manufacturing  corporation  to  secure  a 
loan  of  money  rande  In  good  faith  by  the  mortgagee,  who  was  wholly 
unacquainted  with  the  company,  and  acte^  through  an  agent  upon 
representations  made  by  the  president  of  the  company  and  the  report 
of  an  agent  sent  to  examine  the  security.  Is  not  rendered  toM  by  Oie 
bankruptey  act  whore  the  company  was  at  the  time  a  going  concom, 
and  scUTely  conducting  Its  business,  and  not  known  by  the  lender  or  his 
agent  to  be  Insolvent  although  it  was  in  fact  Insolvent  and  became  a 
bankrupt  within  four  months,  and  although  the  mortgagee  knew  that 
a  large  part  of  the  mon^  borrowed  was  to  be  used  In  paylns  outstand- 
ing unsecured  debts. 
t.  Chattel  Mortgagks— VAi.tDiTT— Ikdiaha  Statutk. 

Under  the  laws  of  Indiana,  as  construed  by  Its  supreme  court  the 
fact  that  a  chattel  mortgagee  verbally  agrees  at  the  time  the  mortgage 
IB  given  that  the  mortgagor  may  sell  certain  of  the  property  covered 
thereby  for  his  own  hen^t  does  not  Invalidate  the  mortgage  aa  to  otbor 
property  to  which  such  agreement  does  not  apply. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Indiana. 

Thta  appeal  Is  from  &  Judgment  *of  tbe  district  court,  sitting  In  bauk- 
niptcy,  In  the  matter  of  Soudan  Manufacturing  Compftny,  bankrupt,  on  re- 
view of  flndlogB  by  tbe  referee,  whereby  a  mortgage  lien  claimed  by  Robert 
ft.  SUtea,  appellant,  against  the  plant,  machinery,  and  tools  of  the  bankrupt, 
Is  disallowed,  and  npota  additional  findings  by  tbe  court  tbe  ruling  of  the 
referee  tbat  the  mortgage  ^constitutes  no  valid  existing  Hen  on  any  of  the 
property"  of  the  bankrupt  Is  affirmed.  The  "Sondan  Manufacturing  Oom- 
panj.  an  XUlnots  corporatlou,  bad  Its  plant,  consisting  of  machinery,  tools, 
and  fixtures,  at  Elkhart,  Ind.,  and  was  there  oigaged  In  the  manufacture 
aud  sale  of  bicycles,  while  Its  president  A.  H.  Winters,  resided  at  Chicago, 
Ii<iQOla.  The  mortgage  In  Question  was  executed  August  1,  1900,  to  secure  a 
present  loan  of  fll!,500  by  tbe  appellant  for  the  purposes  of  tbe  corporation, 
and  was  duly  recorded  prior  to  August  10,  1900,  when  a  creditors*  petition 
was  filed  for  an  adjudication  of  bankruptcy  against  the  corporation.  In  the 
conne  of  proceedings  thereupon  tbe  appellant  filed  bis  -petltloD  to  have  such 
mortgage  declared  a  first  lien  upon  the  machinery,  tools,  and  fixtures  of  the 
bankrupt  with  result  as  stated.  The  loan  was  made  upon  the  mortgage 
security  without  previous  business  relations  between  the  parties,  with  In- 
formation that  the  corporation  was  carrying  on  an  active  business,  was  In 
need  of  funds  to  pay  off  existing  Indebtedness,  especially  to  meet  advances 
made  by  one  Wo'iber.  to  furnish  relief  from  present  embarrassment  and  In- 
crease the  output;  and  relying  upon  an  Investigation  alone  of  the  title  to 
and  apparent  value  of  the  machinery  and  fixtures,  ttxen  in  operation  as  a 
going  concern,  and  upon  general  statemoitB  on  the  part  of  Mr,  WloteiB, 
the  president,  with  no  examination  of  the  books  of  the  corporation  or  oUter 
inv^tlgation  of  ita  financial  standing  and  ability. 

Smiley  W.  Chambers  and  James  D.  Andrews,  for  appellant. 
George  H.  Peaks  and  James  h.  Harman,  for  appellees. 

Before  JENKINS  and  GROSSCUP.  Circuit  Judges,  and  SEA- 
MAN, District  Judge. 

SEAMAN,  District  Judge,  after  the  foregoing  statement,  delivered 
the  opinion  of  the  court. 

The  proof  is  undisputed  that  the  mortgage  in  question  was  made 
and  accepted  to  secure  a  present  loan  by  the  appellant  to  the  corpora- 
tion of  $12,500,  and  that  previous  to  the  negotiations  for  the  loan 
no  transactions  had  tak'en  place  and  no  acquaintance  existed  between 
the  principals ;  but  the  validity  of  the  mortgage  is  assailed  upon  two 
propositions:  (i)  That  the  corporation  was  insolvent,  and  by  the 
transaction  gave  a  preference  to  two  of  its  creditors,— one  being  its 
president, — and  the  appellant  received  the  mortgage  with  notice  of 
stjch  insolvency  and  purpose,  thus  violating  the  provisions  of  the  bank- 
ruptcy act;  (2)  that  the  mortgage  covered  stock,  manufactured  and 
in  process,  with  an  understanding  outside  the  terms  of  the  instrument 
that  sales  could  be  made  therefrom,  by  and  for  the  exclusive  use  of 
the  mortgagor,  and  the  entire  security  was  thus  invalidated  under  the 
law  of  Indiana.  Unless  one  or  the  other  of  these  contentions  is  sus- 
tainaible,  the  appellant  is  entitled  to  the  relief  sought  by  his  petition, 
as  jurisdiction  to  that  end,  if  questionable,  was  not  questioned,  and  the 
express  submission  amounts  to  consent.  Bryan  v.  Bemheimer,  i8i 
U.  S.  188,  197,  21  Sup.  Ct.  557,  45  L.  Ed.  814. 

t.  The  mortgagor  corporation  was  insolvent  in  fact,  if  not  so  con- 
sidered by  its  president,  and  obtained  the  loan  for  the  purpose  of 
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paying  up  certain  indebtedness,  and  with  the  effect  of  giving  a  prefer- 
ence to  the  creditors  mentioned,  within  the  definition  of  section  6oa 
of  the  bankruptcy  act;  and  while  "the  appellant  was  not  "the  per- 
son receiving"  such  preference,  "or  to  be  benefited  thereby,"  within 
section  .6ob,  it  is  dear  that  the  transaction  violated  section  67e  ol  the 
act,  if  the  loan  was  made  upon  the  mortgage  with  notice  that  the  cor- 
poration was  then  insolvent,  and  that  it  was  intended  thereby  to  ac- 
complish unlawful  preferences,  or  under  circumstances  which  charge 
the  appellant  with  notice  that  violation  of  the  act  was  the  purpose  of 
the  loan.  It  is  equally  clear  that  section  6yd  saves  from  invalidity 
the  security  thus  founded  upon  a  present  consideration,  if  "accepted 
in  good  faith  and  not  in  contemplation  of  or  in  fraud  upon  this  act," 
and,  in  the  absence  of  notice  which  impeaches  the  good  faith  of  the 
transaction  as  so  defined,  the  mortgagee  is  entitled  to  the  benefits  of 
his  lien,  notwithstanding  the  fraud,  if  any  there  was,  on  the  part  of 
the  mortgagor.  In  this  view  the  inquiry  is  narrowed  to  the  proof  of 
facts  and  circumstances  brought  home  to  the  appellant,  or  to  the  at- 
torney who  conducted  the  transaction  for  him,  touching  both  the  in- 
solvency of  the  borrower  and  the  unlawful  purpose  of  the  loan.  The 
findings  below  are,  in  effect,  that  the  corporation  was  insolvent  when 
the  loan  was  made,  and  the  appellant  had  notice  of  such  condition, 
of  the  use  to  be  made  of  the  loan,  and  had  "reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give"  preferences.  Conceding  for  the 
moment  that  the  insolvency  and  notice  so  found  would  justify  the  con- 
clusion against  the  validity  of  the  mortgage,  the  review  upon  this  ap- 
peal cannot  rest  upon  such  findings  a^ne.  Section  25  provides  for 
the  appeal  to  be  taken  "as  in  equity  cases,"  and  thus  removes  the 
"cause  entirely,  subjecting  the  law  and  fact  to  a  review  and  retrial." 
U.  S.  V.  Goodwin,  7  Cranch,  108,  110,  3  L.  Ed.  284;  i  Rose,  Notes, 
485.  And  thereupon  the  material  facts  must  be  ascertained  from  the 
testimony  which  is  brought  up  for  review. 

For  a  considerable  period  prior  to  the  loan  in  controversy,  and 
up  to  the  filing  of  the  petition  for  involuntary  bankruptcy,  the  cor- 
poration was  actively  engaged  in  the  business  of  manufacturing  and 
selling  bicycles.  The  amount  of  invested  capital  does  not  appear, 
but  its  plant  consisted  of  machinery,  tools,  and  fixtures,  the  value 
of  which  depended  largely  upon  successful  operation  of  the  business, 
estimated  on  behalf  of  the  appellant,  when  the  loan  was  made,  at 
$25,000  to  $30,000,  and  appraised  as  bankruptcy  assets  at  $5,000. 
Mr.  Winters,  the  president  of  the  corporation,  was  a  lawj'er  of  Chi- 
cago, actively  engaged  in  the  practice  of  his  profession;  and  his 
principal  part  in  the  business  of  the  corporation  was  in  connection 
with  the  finances,  in  the  use  of  his  personal  credit  and  influence  to 
obtain  means  for  carrying  on  the  operations  of  the  company.  Need- 
ful funds  and  credit  were  thus  furnished,  both  through  temporary 
loans  made  by  his  friends  or  clients  upon  collaterals  of  the  company, 
and  through  a  plan  of  "check-kiting,"  whereby  Mr.  Winters  sent 
checks  upon  his  Chicago  bank,  signed  in  blank,  to  be  filled  out  and 
used  by  the  company  as  required.  Drafts  or  checks  would  then  be 
fonvar^ed  by  the  company  to  him  for  the  amount,  and  funds  were 
provided  to  meet  his  Chicago  check  when  presented,  either  through 
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friends,  or  by  special  arrangement  at  the  bank.  For  the  purpose 
of  talcing  up  indebtedness  so  incurred,  and  to  provide  a  margin 
against  future  need  for  such  expedients,  Mr.  Winters  states  that  he 
a{^lied  to  various  parties  for  a  loan,  to  be  secured  by  mortgage 
upon  the  plant,  and  that  Mr.  Chancellor,  an  attorney  representing 
the  appellant,  took  the  matter  under  consideration  for  his  client,  re- 
sulting in  this  loan  of  $12,500, — the  appellant  taking  no  personal  part 
therein,  except  in  making  the  checks,  and  acting  wholly  on  the  ad- 
vice and  representations  of  Mr.  Chancellor;  and  the  latter,  on  his 
behalf,  examined  and  found  clear  title  to  the  mortgaged  property  in 
the  corporation,  sent  an  appraiser  to  ascertain  the  value  of  the  ma- 
chinery, and,  upon  report  thereof,  advised  the  loan.  The  details 
of  the  representations  made  by  Winters  to  Chancellor  as  to  the 
financial  condition  of  the  company  and  the  demands  for  the  money 
do  not  appear  in  the  testimony  of  either,  but  Chancellor's  version  is 
substantially  this:  That  Winters,  who  was  an  acquaintance  of  his 
partner,  but  not  of  the  witness,  "stated  that  his  company  had  a  fine 
bicycle  plant"  at  Elkhart,  and  "they  were  in  need  of  money  to  push 
their  business  with,  and  they  wanted  to  secure  a  loan";  that  wit- 
ness "told  him  to  bring  a  Hst  of  the  machinery  in  his  plant,"  and 
he  would  look  it  over;  that  the  list  was  brought,  with  valuations 
carried  out,  and  delay  occurred  in  making  the  examination;  that 
Winters  called  frequently  meantime,  and  finally  mentioned  that  the 
delay  had  made  it  necessary  for  him  to  obtain  from  one  Webber 
further  advances,  and  the  indebtedness  to  him  was  to  be  taken  up 
through  the  loan ;  that  he  further  stated  that  they  needed  the  money 
to  push  the  business  with  a  view  to  consoUdation  with  or  sale  to  a 
New  York  concern ;  that  all  the  statements  tended  to  convince  him 
that  the  company  "was  a  hve  concern,  a  good  concern  transacting 
a  large  business  and  that  their  notes  would  be  paid  promptly";  and 
that  he  made  no  inquiries  as  to  the  solvency  of  the  company,  "be- 
cause that  question  did  not  come  up,"  and  no  suspicions  were 
aroused  in  his  mind  at  any  time.  The  testimony  of  Winters,  the 
other  party  to  the  transaction,  is  of  like  general  tenor.  He  states 
that  he  acted  on  an  inventory  and  statement  made  at  the  factory 
for  the  purpose,  and  showing  approximately  the  following  assets: 
Merchandise,  $23,000;  machinery,  $27/x)o;  tools,  fixtures,  etc., 
$3,000;  accounts  receivable,  $8,257, — making  over  $60,000  of  assets 
at  fair  valuation  as  a  going  concern,  according  to  his  information 
and  belief,  against  $33,000  of  total  indebtedness,  and  that  he  be- 
lieved the  company  to  be  solvent  when  he  negotiated  the  loan. 
Whether  this  statement  was  exhibited  to  Chancellor,  the  witness 
does  not  recollect,  and  says,  "I  have  not  got  a  clear  memory  as  to 
what  was  said  with  regard  to  the  general  standing  of  the  company, 
because  I  don't  think  that  was  gone  into  at  all."  In  the  course  of 
his  testimony,  however,  he  is  reported  as  saying  to  Mr.  Chancellor, 
in  rderence  to  the  notes  held  by  W.ebber,  "That  practically  the 
company  at  the  time  those  notes  were  made  was  in  a  state  of  bank- 
ruptcy" ;  and  notwithstanding  the  subsequent  correction  of  such  re- 
mark, and  its  inconsistency  with  his  entire  version  of  the  negotia- 
tions, the  language  so  reported  is  the  chief  reliance  for  the  conten- 
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tion  that  the  appellant  had  ample  warning  that  the  company  was 
insolvent.  But  the  context  and  the  explanation  which  follow  show 
that  the  witness  did  not  intend  to  state  this  as  a  remark  made  to 
Mr.  Chancellor,  but  as  a  comment  which  he  volunteered  at  the 
hearing — and  the  introductory  word  "Hiat"  was  probably  inserted 
by  the  stenographer  by  mistake.  With  parties  of  the  ability  of  these 
negotiators  for  a  loan,  it  is  not  probable  that  such  statement  of 
disability  would  either  be  made  or  pass  unchallenged.  As  remarked 
by  Winters  in  his  denial,  he  "was  not  going  to  frighten  the  man  o£E." 

The  testimony  presents  no  ground  for  suspicion  of  actual  fraud 
or  collusion  in  the  transaction,  and  on  the  part  of  the  appellant  and 
his  attorney  it  is  unquestionable  that  the  loan  was  made  as  an  in- 
'terest-bearmg  investment,  on  the  faith  of  the  valuation  reported  of 
the  mortg8g»l  property  as  a  p^oing  concern,  and  with  the  expectation 
of  a  continuance  of  operations  to  meet  the  payments.  For  the 
failure  in  expectation  and  judgment  the  appellant  must  bear  the  loss, 
but  the  bankrupt  law  does  not  invalidate  his  security  for  mere  error 
in  judgment.  If  he  acted  in  good  faith,  contemplating  no  fraud 
upon  the  act,  his  remnant  of  security  is  left  undisturbed,  while  mala 
fides  on  his  part  will  deprive  him  even  of  benefit  in  that.  On  the 
issue  so  raised,  the  utmost  that  the  testimony  tends  to  show  of  no- 
tice of  the  financial  condition  of  the  company  and  the  object  of  the 
loan  is  this:  That  the  amount  invested  in  the  plant  and  material 
left  it  with  insufficient  funds  to  enlarge  or  carry  on  with  profit  a 
successful  business ;  that  it  had  been  compelled  to  borrow,  on  short 
time  and  with  collaterals,  and  was  then  owing  several  thousand  dol- 
lars so  borrowed,  of  which  payment  was  required ;  that  a  permanent 
loan  was  urgently  needed  and  desired  to  pay  up  such  indebtedness 
and  furnish  means  to  push  the  business;  and  that  the  value  of  the 
plant  was  deemed  sufficient  to  secure  such  loan.  The  conditions 
thus  outlined  cannot  be  treated  as  extraordinary  in  the  line  of  manu- 
facturing enterprise,  and  do  not  imply  insolvency,  as  defined  in  the 
present  bankruptcy  act,  in  view  of  the  valuation  then  placed  upon 
the  property  by  the  appellants  appraiser.  Notice  of  insolvency  of 
the  borrower,  to  impeach  the  bona  fides  of  the  loan,  must  be  based 
on  a  valuation  of  assets  in  the  condition  existing  when  the  loan 
was  made,  with  the  works  in  operation,  and  not  on  the  appraised 
value  after  an  adjudication  of  bankruptcy,  whatever  may  be  the 
rule  for  ascertaining  the  fact  of  insolvency  when  that  issue  is  directly 
involved.  So  the  appellant's  knowledge  of  the  intention  to  pay  the 
indebtedness  to  Webber,  and  making  his  check  for  $5,522.29  to  pay 
the  same,  and  information  that  other  portions  of  the  loan  were  in- 
tended to  pay  debts  of  the  company  which  had  been  met  temporarily 
by  Winters'  "check-kiting"  arrangement,  do  not  affect  the  bona 
fides  of  the  loan,  in  the  absence  of  notice  of  insolvency. 

The  validity  of  this  security,  however,  does  not  depend  upon  the 
solvency  of  the  borrower,  or  upon  notice,  actual  or  constructive,  of 
its  financial  condition.  The  policy  of  the  bankn^  law  respecting 
liens  for  a  present  consideration  differs  radically  from  its  treatment 
of  preferences  generally,  or  security  for  an  existing  indebtedness. 
Wlule  a  preference  is  voidable  (vide  section  6ob)  when  accepted  with 
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"reasonable  cause  to  believe  it  was  intended  thereby  to  give  a  prefer- 
ence," and  liens  or  security  given  to  creditors  within  four  months  are 
declared  void  (section  67c,  e,  f),  irrespective  of  notice,  the  provision 
which  governs  this  case  (section  6yd)  makes  good  faith  on  the  part 
of  the  appellant  the  sole  test.  In  the  bankruptcy  act  of  1867  no  ex- 
press provision  appeared  for  this  class  of  security,  but  in  Tiffany  v. 
Institution,  18  Wall.  375,  388,  21  L.  Ed.  868,  the  doctrine  applicable 
to  security  g^ven  upon  a  present  consideration  was  thus  stated : 

"Thare  Is  uotlilng  In  the  bankrai>t  law  wblcb  Interdicts  the  lending  of 
money  to  a  man  In  Darby's  condition  [an  Insolvent},  If  tbe  purpose  be  bones^ 
and  the  object  not  .fraudulent.  And  It  makes  no  difference  that  the  lender 
had  good  reason  to  believe  tbe  borrower  to  be  Insolvent,  If  tbe  loan  was 
made  In  good  faith,  and  without  any  Intuition  to  defeat  the  proTlsiona  of 
the  bankrupt  act  It  Is  not  difficult  to  see  that  In  a  season  of  pressure  the 
power  to  mlse  money  may  be  of  Immense  value  to  a  man  In  embarrassed 
efrcamatances.  With  It  he  might  be  saved  fl»>m  bankrupt,  and  without  It 
flnancial  mln  would  be  Inevitable.  If  the  struggle  to  conttnue  his  business 
be  an  honest  (me,  and  not  for  the  fraudulent  purpose  of  diminishing  his  as- 
Mt^  It  Is  not  only  not  forbidden,  but  Is  commendable." 

And  it  was  thereupon  held,  in  conformity  with  the  rule  in  England, 
"that  advances  may  be  made  in  good  faith  to  a  debtor  to  carry  on  h^ 
business,  no  matter  what  his  condition  may  be,  and  the  party  making 
these  advances  can  lawfully  take  security  at  the  time  for  their  re- 
payment." See  8  Notes  on  U.  S.  Reports,  190,  citing  cases  which 
tollow  this  rule ;  also  the  same  case,  before  Dillon,  circuit  judge,  and 
Treat  and  Krekel,  district  judges,  under  the  title  of  Darby  v.  Institu- 
tion, I  Dill.  141,  Fed.  Cas.  No.  3,571.  In  accordance  with  the  view 
so  held,  the  act  of  1867  was  subsequently  amended  to  provide  that 
nothing  in  section  35  of  the  act  (section  5128,  Rev.  St.)  "shall  be 
construed  to  invalidate  any  loan  of  actual  value,  or  the  security  there- 
for, made  in  good  faith,  upon  a  security  taken  in  good  faith  on  the 
occasion  of  making  such  loan."  18  Stat.  pt.  3,  c.  390,  §  11.  The  like 
provision  in  the  present  act  was  obviously  framed  in  the  same  view, 
and  the  rule  so  stated  is  equally  applicable.  In  re  Wolf,  98  Fed.  84, 
3  Am.  Bankr.  R.  555 ;  In  re  Davidson,  109  Fed.  882,  5  Am.  Bankr. 
R.  528.  We  are  of  opinion,  therefore,  that  the  appellant's  security 
is  not  invalid  under  the  provisions  of  the  bankruptcy  act. 

2.  The  contention  that  the  mortgage  is  void  under  the  law  of  In- 
diana rests  upon  two  propositions:  (i)  That  a  general  clause  in  the 
nvvtgage,  after  the  schedule  of  machinery,  tools,  and  fixtures,  includes 
as  wdl  the  stock  on  hand  and  in  process  of  manufacture,  and  that  the 
proof  shows  an  understanding  outside  the  instrument  permitting  sale 
of  such  stock,  in  usual  course,  by  the  mortgagor  for  its  exclusive 
benefit ;  and  (2)  that  such  an  agteement  is  fraudulent,  under  the  stat- 
utes of  the  state,  and  invalidates  the  entire  mortgage.  Assuming, 
hat  not  deciding,  the  first  proposition  to  be  well  founded,  we  are  of 
oianion  that  the  second  is  untenable,  for  the  reason  that  the  question 
is  one  of  local  law,  and  the  supreme  court  of  Indiana  has  ruled  de- 
cisivety  against  the  construction  sought  in  this  case  in  Davenport  v. 
Foulke,  w  Ind.  34  Am.  Rep.  265,  and  Lockwood  v.  Harding,  79 
Ind.  129,  approTim?  the  like  ruling  in  Bamet  v.  Fergus,  51  111.  352,  99 
Am.  Dec.  547.  The  doctrine  of  these  cases,  which  governs  the  mort- 
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gage  in  question  on  the  assumption  indicated,  is  thus  stated  in  T^ock- 

wood  V.  Harding,  79  Ind.  133: 

"It  Is  clear,  tberefore,  that  the  chattel  mortgage  was,  In  any  erent  a  Talld 
and  binding  Hen  upon  the  [property  not  subject  to  studi  rale  by  tbe  man- 
gagor],  and  that  far  forth  It  was  not  void  In  any  view  of  tiie  law." 

The  earlier  cases  indicating  a  different  view  are  thereby  overruled, 
and  those  cited  in  the  opinion  below  and  on  the  argument  as  holding 
contra — including,  of  course.  In  re  Burrows,  7  Biss.  526,  Fed.  Cas. 
No.  2,204,  and  Stout  v.  Price,  24  Ind.  App.  360,  55  N.  E.  964,  56 
N.  E.  857 — cannot  be  followed.  The  petition  filed  by  the  appellant 
claims  only  the  property  scheduled  in  the  mortgage,  comprising  ma- 
chinery, tools,  and  fixtures,  whereof  sale  by  the  mortgagee  is  expressly 
prohibited  by  the  terms  of  the  instrument ;  and  it  is  not  claimed  that 
the  alleged  agreement  for  sale  applied  to  such  property, — no  lien  being 
asserted  against  the  stock  or  other  personal  property  in  the  han<£ 
of  the  trustee, — and,  upon  the  authority  of  the  decisions  referred  to, 
the  lien  so  asserted  must  be  upheld. 

The  decree  of  the  district  court  is  reversed,  with  direction  to  allow 
the  claim  of  the  appellant  in  conformity  with  this  opinion. 


THE  NEW  YOBK. 
BMITH  et  al.  v.  McALLlSTBH. 
(Clrcntt  Court  of  Appeals,  Second  CSrcait  Januair  M.  1902.) 

No.  87. 

AxnciBAi.TT  Pbaoticb— Claimant's  Bond. 

Where,  on  motion  of  a  libelant  in  rem,  the  court  made  an  order,  which 
It  had  power  to  make,  setting  aside  a  sale  of  tbe  libeled  vpssel  under  & 
decree  entered  at  the  same  term  In  anothw  snlt  on  the  groand  of  fntid 
and  collusion,  aniess  a  bond  was  given  by  the  claimant,  and  be  famished 
an  ordloary  claimant's  bond,  on  which  the  vessel  was  released,  he  can- 
not tbereafter  be  beard  to  deny  that  the  bond  stands  In  the  place  of  tbe 
vessel,  and  Is  available  to  libelant  in  case  of  bis  recovery,  nnatfected' 
by  the  prior  decree  and  sale; 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 
See  93  Fed.  495. 
Nelson  Zabriskie.  for  appellant. 
James  K.  Symmers,  for  appellees. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

WALLACE,  Circuit  Judge.  That  there  was  an  implied  warranty 
of  the  seaworthiness  of  the  vessel,  and  that  the  libelants  were  entitled 
to  enforce  the  maritime  lien,  are  clear,  and  it  is  tmnecessary  to  add 
anything  to  the  opinion  of  the  court  below  in  respect  to  these  ques- 
tions. We  entertain  no  doubt  that  the  decree  below  is  correct,  unless 
the  lien  was  displaced  by  the  sale  of  the  vessel  under  the  decree  relied 
upon,  by  the  claimant,  the  present  appellant. 

The  evidence  shows  that,  immediately  after  the  daimant  became 
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aware  that  an  action  in  rem  against  his  vessel  was  to  be  brought  to 
enforce  the  lien,  he  procured  an  action  in  rem  to  be  brought  against 
her  in  the  United  States  district  court  for  the  Eastern  district  of  New 
York.  The  nominal  libelant  in  that  action  yta.9  the  master  of  the 
vessel^  and  the  claim  alleged  was  one  for  wages.  Process  was  issued 
in  the  action,  a  decree  taken  by  default,  and  May  14,  1896,  the  vessel 
was  sold  by  the  marshal  under  a  writ  of  venditioni  exponas.  The 
claimant  purchased  the  vessel  at  the  sale  for  $160,  she  being  of  the 
value  of  upwards  of  $7,000  or  $8,000.  Shortly  after  the  sale  the 
libelant  brought  the  present  action  in  rem  in  the  same -court,  and  the 
vessel  was  seized  upon  process  therein.  Soon  afterwards  the  libel- 
ants made  an  application  to  the  court  to  vacate  the  default  decree  and 
the  sale  thereunder  as  fraudulent.  The  application  was  resisted  by  the 
claimant,  but  resulted  in  a  decision  by  the  court  to  vacate  the  decree 
and  sale  unless  the  claimant  should  give  a  bond  in  the  present  suit 
to  release  the  vessel  in  the  sum  of  $2,000.  The  bond  was  given  and 
the  vessel  released  from  seizure.  The  decree  in  the  suit  for  wages 
was  not  formally  vacated.  The  fraudulent  character  of  the  proceed- 
ings in  the  suit  for  wages  is  so  manifest  that  it  would  be  a  waste  of 
words  to  discuss  the  evidence.  If  the  master  had  an  honest  claim  for 
wages  he  had  no  cause  of  action  in  rem,  as  he  had  no  lien  upon  the 
vessel  The  suit  and  the  sale  were  collusive  proceedings  instituted  by 
the  claimant  himself  with  the  sole  object  of  defeating  any  lien  of 
the  libelants  upon  the  vessel.  There  can  be  no  doubt  of  the  power  of 
a  court  of  admiralty  to  vacate  its  own  decree  for  fraud.  Whether 
another  court  can  do  so  consistently  with  the  principles  which  govern 
courts  of  equity  we  need  not  inquire.  The  claimant  availed  himself  of 
the  benefit  of  the  decision  allowing  the  decree  and  sale  to  stand,  and 
must  accept  its  burden.  He  secur«I  the  release  of  the  vessel  by  giving 
the  bond  as  a  security  for  the  claim  of  the  libelants.  It  was  the  plain 
meaning  of  the  decision  that  the  decree  and  sale  should  not  prejudice 
their  lien,  and  that  a  bond  sufficient  to  secure  it  should  be  given  as  a 
condition  of  the  release  of  the  vessel;  in  other  words,  that  to  the  ex- 
tent the  bond  was  a  substitute  for  the  vessel  it  should  stand  for  the 
vessel  unaffected  by  the  decree  and  sale.  The  claimant  cannot  now  be 
heard  to  allege  the  contrary.  Compton  v.  Jesup,  167  U.  S.  i,  35,  17 
Sup.  Ct.  795,  42  L.  Ed.  55;  Michels  v.  Olmsted,  157  U.  S.  198,  15 
Sup.  Ct.  580, 39  L.  Ed.  671 ;  Davis  v.  Wakelee,  156  U.  S.  680,  15  Sup> 
Ct.  55S>  38  L.  Ed.  578. 
The  decree  is  affirmed,  with  interest  and  costs. 


BRADFORD  BELTING  00.  v.  KISINGER-ISON  00. 
ff31rcult  Oonrt  of  Api^s,  Sixth  Olrcnlt  Fetnraary  4,  1902.^ 
No.  1,008. 

L  BqcnTT— Comnroonoir  ow  Dborks. 

A  decree  dlamlBBlng  a  bill  npon  a  s^eral  Aemmret  thereto  mat  b« 
presumed  to  hare  been  passed  npon  the  merits,  and  not  for  want  of 
Jmiidlctlon,  In  tbe  absence  of  any  atatement  thwetn  to  the  contrary. 
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9.  Fatbhtb— BtoHTS  or  Licbksee— Effect  op  Amigkwsst  bt  Licbkbox. 

A  patent  was  adjudged  InMnged  by  an  article  manufactured  under  a 
lata:  patent  and  sold  by  tbe  defendant  under  a  license  from  the  owners 
of  such  patent,  by  which  they  also  contracted  to  protect  It  and  Its  cus- 
tomers in  the  sale  and  use  of  such  article,  and  save  It  harmless  from 
any  suit  for  Infringement  Subsequently  such  owners  sold  and  assigned 
their  patent  to  other  parties,  who  thereafter  assigned  it  to  complainant 
In  the  Infringement  suit  which  then  became  the  owner  of  both  patents. 
UdA,  that  such  assignment  did  not  enlarge  the  rights  of  defmdaot  In 
■neb  suit  as  licensee,  nor  affect  the  force,  between  tbe  parties,  of  the 
adjudication  ot  Infringement  and  tberetore  afforded  no  ground  for  a 
UU  In  equity  by  tbe  licensee  to  establish  tbe  right  to  continue  the  sale 
of  the  Infringing  article  under  Its  license. 


While  an  assignee  of  a  patrat  takes  It  subject  to  equities  exlstlog  In 
favor  of  a  previous  licensee,  he  does  not  In  tbe  absence  of  espress  con- 
tract assume  any  obligation  to  perform  the  contract  of  his  assignor 
with  the  licensee,  or  to  protect  the  latter  In  the  rights  which  tlie  license 
purports  to  convey. 

4  Same— Ltcensb— Breach  op  Wakranty  op  Valtditt. 

A  decree  against  a  licensee,  adjudging  that  an  article  manufactured 
under  a  patent  and  sold  by  defendant  is  an  Infringement  of  a  prior 
patent  does  not  oonstltato  an  adjudication  that  tbe  later  patent  Is  void, 
so  as  to  establlab  a  breacb  of  a  warranty  of  its  validity  by  defendant* a 
licensor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southeni 
District  of  Ohio. 

The  Klslnger-Ison  Oompany,  the  appellee  In  this  appeal,  on  February  S, 
1S87,  being  the  owner  of  letters  patent  No.  42S.128,  Issued  to  David  B.  M.w- 
rison  May  20, 1890,  and  of  lettm  patent  No.  ^1,811,  Issued  to  W.  S.  Klainger 
March  7,  1808,— both  said  patents  being  for  Improvements  in  wire  couplings, 
—exhibited  Its  bill  In  the  court  below  against  tiie  Bradford  Belting  Company, 
the  appellant  herein,  complaining  of  the  Infringement  by  the  lattv  company 
of  the  rights  secured  under  the  patents  aforesaid.    The  answer  of  tbe  de- 
fendant to  the  bill  averred  that  the  alleged  Infringement  consisted  of  tbe 
sale  of  wire  couplings  made  under  and  in  accordance  with  letters  patent  Ko. 
575,641,  Issued  to  Gerard  and  Lawrence  January  19,  1897,  and  denied  that 
their  sales  of  couplings  Infringed  either  tbe  Morrison  or  tbe  Klslnger  patents. 
Upon  tbe  bearing  of  that  case  tbe  circuit  court  decreed  In  favor  of  the  de- 
fendant dismissing  the  bill.  Upon  appeal  this  court  reversed  the  decree  so 
far  as  It  concerned  the  Morrison  patent  which  It  held  valid  and  Infringed. 
An  Injunction  was  ordered,  and  a  reference  to  a  moster  to  take  and  report 
an  account  of  profits  and  damages,  was  directed.   In  pursuance  of  tbe  man- 
date of  this  court,  the  circuit  court  Issued  a  perpetual  injunction  against  tbe 
defendant  In  that  suit  and  also  ordered  a  reference  to  tbe  master  to  take 
the  account   The  master  proceeded  ui>on  the  reference.   Thereupon  the  de- 
fendant in  that  suit  filed  In  the  same  court  this  bill,  wherein,  after  settlziK 
forth  the  proceedings  in  tbe  former  salt  as  above  recited.  It  alleged  that, 
prior  to  tbe  making  of  the  sales  of  couplings  which  liad  been  adjudged  In 
said  former  suit  to  be  an  Infringement  of  the  Morrison  patent  It  had  ac- 
quired, by  grant  from  Gerard  and  Lawrence,  the  exclusive  right  of  sale  of 
wire  couplings  made  nnder  their  said  patent  for  the  full  term  thereof;  the 
said  Gerard  and  Lawrence  at  tbe  time  of  making  such  grant  further  stipu- 
lating to  deliver  to  it  {the  Bradford  Belting  Ck>mpany),  at  an  agreed  price,  such 
coupliugs  OB  It  would  from  time  to  time  order,  or  that  upon  their  failure  to 
do  80  the  said  Bradford  Belting  Company  might  manufacture  them  for  itself, 
and,  further,  that  they  would  protect  it  In  the  sale  and  use  ot  said  'ouplln^, 
and  save  It  harmless  from  all  loss  and  damages  from  any  suit  that  ndght  be 
brought  tor  infringement  on  account  of  the  sale  or  use  thereof.    It  was 
therein  further  alleged  that  about  April  1,  1897,  Gerard  and  Lawrence  as. 
signed  all  their  right  title*  and  Interest  in  their  said  patent  Including  ttielr 
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said  contract  wltb  It  (said  Bradford  Bating  Oompasy),  to  one  Edward  Case; 
that  on  the  8th  of  AprU,  1897,  Case  assigned  one-half  his  Interest  therein  to 
Gerard,  and  that  Gerard  and  Cas^  contlnned  to  furnish  couplings  to  aald 
company  nntil  about  the  date  of  the  determination  of  this  court  la  said 
immer  salt;  and,  farther,  that  attar  the  final  decree  thmln.  and  the  per- 
petoal  Injunction  tiiereln  ordered  had  been  Isaned.  tiemrd  and  Oose  as- 
tlgned  all  tb^  right  title,  and  Interest  In  said  Gerard  and  Lawrence  patent 
to  the  Klslnger-Ison  Company  for  the  expressed  conslderatiou  of  $150.  It 
li  charged  that  the  Klslnger-Ison  Company,  at  the  time  It  took  said  assign- 
ment bad  full  knowledge  of  the  rights  of  the  complainant  und^*  Its  said 
grant  and  contract  from  and  with  Oerard  and  Lawrence,  but  that  the  said 
Klalnger-Iaon  Company  refuses  to  perform  the  said  contract  And  it  Is  com- 
plained that  said  Bradford  Belting  Company,  as  well  as  the  public,  are  pre- 
cluded from  the  beneflts  of  said  Gerard  and  Lawrence  patent  The  relief 
pnyed  by  tbe  bill  Is  that  tbe  defendant  the  Klslnger-Ison  Company,  be  de> 
creed  to  account  for  and  pay  orer  to  tiie  complainant  tbe  expenses  of  said 
former  salt  as  provided  in  the  contract  of  the  latter  with  Gerard  and  Law- 
rence; that  the  Injunction  in  the  former  case  be  dissolved,  and  the  com- 
plainant accorded  its  right  as  conferred  by  said  contract  with  Gerard  and 
Lawrence;  that  the  complainant  be  absolved  from  all  loss,  cost  or  damage 
trlslng  ont  of  said  former  suit;  that  speclflc  performance  by  the  defendant 
of  the  contract  of  Gerard  and  Lawrence  with  the  complainant  be  decreed; 
and  that  soch  further  relief  be  granted  as  the  nature  of  the  case  requires. 
To  this  bill  tbe  defendant  interponed  a  general  demnrrcr.  The  case  coming 
OB  to  be  heard  on  these  pleadings.  It  was  held  and  decreed  "tliat  tJie  said 
desnoTW  be  sustained,  and  the  hUX  of  comidalnt  dlsmtued,  Bt  com^abuuitB 
cost."  Complabiant  nroeals. 

W.  W.  Wood,  for  appellant. 

George  J.  Murray  and  Walter  F.  Murray,  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  WANTY, 
District  Judge. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoihg  statement 
of  the  case,  delivered  the  opinion  of  the  court 

I.  It  is  assigned  as  error  that  the  court  held  that  it  had  no  jurisdic- 
tion over  the  matter  complained  of  in  the  bill ;  but  the  demurrer  raised 
no  such  question,  nor  is  there  anything  in  the  record  to  show  that  the 
court  held  that  it  had  no  jurisdiction.  On  the  contrary,  the  decree 
shows  that  it  was  passed  upon  the  merits.  If  it  had  been  dismissed 
for  lack  of  jurisdiction,  it  should  have  been  so  stated  therein.  Ashley 
V.  Board,  6o  Fed.  55,  68,  8  C.  C.  A.  455 ;  Terry  v.  Davy,  46  C.  C.  A. 
141.  107  Fed.  50-52;  Cattle  Co.  v.  Frank,  148  U.  S.  603-^12,  13  Sup. 
Ct.  691,  37  L.  Ed,  577.  We  must  therefore  presume  from  the  decree 
that  the  bill  was  not  dismissed  on  that  ground.  But  it  seems  proper 
to  say  that  we  see  no  reason  to  doubt  that,  notwithstanding  there  is  no 
independent  ground  of  jurisdiction,  the  matter  of  the  bill  is  so  related  to 
that  of  the  original  suit  that  it  may  be  regarded  as  a  dependency 
thei^of,  and  may  be  supported  upon  the  jurisdiction  acquired  in  the 
former  suit.  Krippendorf  v.  Hyde,  no  U.  S.  276,  4  Sup.  Ct  27,  28 
I#.  Ed.  145;  Johnson  v.  Christian,  125  U.  S.  642,  8  Sup,  Ct  1135,  31 
L.  Ed.  820. 

3.  Upon  the  merits  the  contention  of  the  appellant  is  that  the  ap- 
pellee, by  taking  an  assignment  of  the  legal  title  to  the  Gerard  and 
Lawrence  patent  with  notice  of  the  exclusive  license  to  the  appellant 
to  sell  attides  covered  by  that  patent,  and  of  its  contract  with  the  pat- 
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entees,  is  now  estopped  from  denying  to  the  appellant  the  ri^ht  to  tlie 
full  enjoyment  of  the  privileges  professed  to  be  granted  by  its  license 
and  contract,  notwithstanding  the  exercise  of  such  privileges  would  in- 
fringe the  Morrison  patent,  of  which  the  appellee  was  and  continues  to 
be  the  owner,  and  notwithstanding  the  latter  patent  has  been  adjudged 
to  be  superior  to  the  former,  and,  further,  that  the  appellee  is  bound  to 
execute  the  stipulations  of  Gerard  and  Lawrence  in  the  contract  which 
accompanied  their  license  to  the  appellant.  Can  this  contention  be  main- 
tained? The  decree  in  the  former  suit  conclusively  established,  as  be- 
tween this  appellant  and  the  appellee,  that  at  the  time  of  its  rendition 
the  appellant  had  no  right  to  use  the  Gerard  and  Lawrence  patent 
under  its  license  from  those  patentees  in  such  a  way  as  to  infringe  the 
Morrison  patent,  which  belonged  to  the  appellee.  It  was  an  adjudica- 
tion that  the  Gerard  and  I^wrence  patent  conferred  no  right,  as 
against  the  Morrison  patent,  so  long  as  the  term  of  the  latter  should 
endure.  A  subsequent  assignment  to  a  third  person  by  Gerard  and 
Lawrence  could  not  have  enlarged  the  right  of  the  appellant.  The 
status  of  the  patent  was  already  fixed,  so  far  as  the  appellant  was  con- 
cerned, and  the  assignee  would  be  incapable  of  improving  the  licensee's 
position.  It  appears  there  was  a  contract  on  the  part  of  Gerard  and 
Lawrence  to  furnish  couplings  to  their  licensee,  or  that  in  case  of  their 
failure  the  licensee  should  have  the  right  to  manufacture  them.  They 
also  undertook  to  protect  their  licensee  and  its  customers  in  the  sale 
and  use  of  the  couplings,  and  to  save  the  licensee  harmless  from  any 
suit  for  infringement.  It  is  alleged  in  the  bill  that  the  contract  as  well 
as  the  license  was  assigned  to  Case,  and  that  an  undivided  one-half  in- 
terest in  both  was  assigned  by  him  to  Gerard.  But  it  is  not  alleg^ed 
that  anything  more  than  the  patent  itself  waS  assigned  to  the  appellee. 
The  rights  of  the  parties  here  are  therefore  not  affected  by  the  stipula- 
tions of  the  contract,  except  as  they  may  affect  the  title  to  the  patent. 
No  doubt,  the  general  rule  is  that  the  assignee  takes  the  title  subject 
to  the  equities  of  other  parties  who  have  acquired  rights  therein,  of 
which  he  had  notice,  express  or  implied.  But  he  takes  no  other  bur- 
den. He  comes  under  no  affirmative  obligation  to  make  good  the  pre- 
vious contracts  of  his  assignor.  The  claim  of  the  appellant  is  that  it 
is  let  into  the  enjoyment  of  the  Morrison  patent  by  a  transaction  which 
it  had  no  right  either  to  compel  or  prevent.  The  appellant  has  been 
put  in  no  worse  situation  by  the  transfer.  What  equity  has  supervened 
in  its  favor  since  the  decree  in  the  former  suit?  The  appellee  owed  it 
no  duty,  and  has  not  prejudiced  the  appellant.  Nor  has  it  acquired 
any  right  which  it  has  not  paid  for,  or  which,  owing  no  duty  to  the 
appellant,  it  had  not  equal  right  to  purchase  with  any  other  person. 

3.  But  there  is  another  reason  why  this  bill  cannot  be  maintained, 
even  if  it  were  possible  to  hold  that  the  appellee  was  affected  by  some 
positive  duty  of  the  licensor  toward  the  licensee.  It  is  not  averred  in 
the  bill  that  the  Gerard  and  Lawrence  patent  is  void,  or  that  the  court 
has  held  it  so.  For  aught  that  appears,  it  may  be  for  an  improvement 
upon  the  Morrison  patent,  or  may  be  used  in  connection  with  other 
forms  so  as  not  to  involve  that  patent.  In  such  circumstances,  there 
would  be  no  breach  of  the  guaranty  of  validity  resulting  irom  the  de- 
cree  complained  of  in  the  biU.  In  Noonan  v.  Athletic  Club  Co.,  39  C. 
C  A.  426,  99  Fed.  90,  a  bill  was  filed  by  the  assignee  of  certain  pat- 
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ents,  complaining  of  the  infringement  thereof  by  his  assignor,  who  was 
the  patentee.  The  latter  denied  infringement.  The  complainant  in- 
sistwl  that  the  defendant  was  estopped  to  deny  the  validity  of  the  as- 
signed patent,  when  construed  in  accordance  with  the  fuU  import  of 
its  terms.  Upon  this  subject,  Judge  Lurton,  in  delivering  the  opinion 
of  this  court,  said: 

"It  seems  to  be  well  settled  that  the  assignor  of  a  patent  Is  estopped  from 
saying  his  patent  is  void  for  want  of  novelty  or  utility,  or  because  of  antici- 
pation by  prior  Inveutlou.  But  this  estoppel,  for  manifest  reasons,  does  not 
prevent  bliu  from  denying  Infringement  To  determine  sucb  an -Issue,  It  ta 
admissible  to  show  the  state  of  the  art  loTolved,  that  the  court  may  see 
what  the  thing  was  which  was  assigned,  and  then  determine  the  primary  or 
eecondary  character  of  the  patent  assigned,  and  the  extent  to  which  the 
doctrine  of  equivalents  may  be  Invoked  ngalnst  an  infringer.  The  court 
will  not  assume,  against  an  assignor  and  In  favor  of  his  assignee,  anything 
more  than  that  the  Invention  presented  a  sufficient  degree  of  utility  and 
Dovelty  to  justify  the  Issuance  of  the  patent  assigned,  and  will  apply  to  the 
patent  the  same  rule  of  construction,  witb  this  Umltation,  which  would  be 
applicable  between  the  patentee  and  a  stranger.  Babcock  v.  Clarfcson,  11  G. 
G.  A.  351,  63  Fed.  607;  Ball  A  Socket  Fastener  Oo.  v.  Bait  Glove  Fastening 
Oo.,  7  a  C.  A.  408,  58  Fed.  818;  Oash  Carrier  Co.  v.  MarUn.  14  C.  a  A.  64% 
67  Fed.  786;  Chambers  v.  Orlchley,  33  Bear.  374;  Construction  Co.  v.  Strom- 
berg  (C.  C.)  06  Fed.  550:  Clark  v.  Adie,  2  App.  Gas.  423,  426." 

That  decision  has  been  confirmed  in  subsequent  decisions  of  this 
court.  Smith  v.  Ridgely,  43  C.  C.  A.  365,  103  Fed. '875;  Stimpson 
Comptiting  Scale  Co.  v.  W.  F.  Stimpson  Co.,  44  C.  C.  A.  241,  104 
Fed.  S93.  Smith  t.  Ridgely  was  a  case  in  which  the  suit  was  brought 
by  the  licensee  of  the  patent  against  his  licensor  for  infringement,  and 
the  question  arose  in  regard  to  the  extent  of  the  estoppel  resting  upon 
the  defendant.  In  regard  to  this  we  held  (referring  to  the  Noonan 
Case)  that  he  was  "precluded  from  denying  the  validity  thereof  [the 
patent]  to  the  same  extent,  and  to  the  same  extent  only,  that  a  third 
person  would  be,  subject  to  the  limitation,  however,  that  he  could 
not  allege  the  total  invalidity  of  the  patent ;  the  result  being  that  he 
is  still  left  at  liberty  to  show  that,  assuming  his  patent  to  be  valid,  it  is 
nevertheless  subject  to  the  limitation  of  the  prior  art."  In  respect  to 
the  Gerard  and  Lawrence  patent,  the  Morrison  patent  was  a  part  of  the 
prior  art,  and  the  former  was  restricted  by  it.  However  this  might 
affect  the  undertaking  to  save  the  licensee  harmless  from  infringement 
suits,  it  is  clear  that  no  ground  for  an  estoppel  is  shown,  arising  out  of 
the  granting  of  the  Ucense  or  the  authority  to  manufacture  couplings. 
We  think  that  the  appellee  acquired  by  its  purchase  only  the  right  to 
manufacture  couplings  under  the  Gerard  and  Lawrence  patent  during 
the  term  thereof ;  tl^t  it  bad  not  the  right  of  sale  thereof,  for  the  rea- 
son that  stich  right  had  been  carved  out  of  it  by  the  license  of  the  pat- 
entees to  the  appellant ;  and  that  upon  the  termination  of  the  Morrison 
patent  the  appellant  will  have  the  right,  unrestricted  by  that  patent,  to 
sell  couplings  manufactured  under  the  Gerard  and  I^wrence  patent. 
Probably,  it  will  also  have  the  right  to  manufacture  the  couplings  for 
its  use  after  the  Morrison  patent  has  expired.  And  it  has  at  all  times 
the  right'to  practice  the  Gerard  and  Lawrence  invention,  fffovided  it 
does  so  in  such  a  way  as  not  to  infringe  the  Morrison  patent.  The 
bill  does  not  allege  that  any.  of  ihese  rights  of  the  appellant  are  denied. 

The  decree  of  the  circuit  court  will  be  affirmed,  with  costs. 
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TANDEGRIFT  T.  UMTED  8TATB8. 
(Cfrcnlt  Court,  8.  D.  New  Tork.   March  18,  1802.) 
No.8,02S. 


Customs  Ddties— Lap  Robes  Pabt  Cotton  asd  Paet  Wool* 

I^p  robes  made  !□  part  of  wool,  but  of  which  cotton  Is  the  com- 
ponent of  chief  value,  are  asseesable  under  Act  1897,  par.  366,  as 
"mannfactnres  made  wholly  or  In  part  of  wool,"  ana  are  not  clasalflable, 
noder  paragraph  322,  as  "manufactures  of  cotton  not  specially  proTlded 
for."  ■ 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  United 

States  General  Appraisers. 


Howard  T.  Walden,  for  the  importers, 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  articles  imported  were  lap 
robes,  made  in  part  of  wool,  cotton  being  the  component  of  chief  value. 
They  were  assessed  by  the  collector  under  paragraph  366  of  the  act  of 
1897,  as  "manufactilres  made  wholly  or  in  part  of  woo!."  The  import- 
ers insist  that  they  should  have  been  classified  under  paragraph  322 
of  the  same  act,  as  "manufactures  of  cotton,  not  specially  provided 


The  decision  of  the  board  of  appraisers  is  affirmed  upon  the  au- 
thority of  U.  S.  V.  Altman,  46  C  C.  A.  116,  107  Fed.  15. 


CuBTOMS  Duties— CLASBiPiOATioir— Cotton  Qtrn-xs— Frinob  or  Wooz*. 

Cotton  quilts  having  a  fringe  of  wool  are  assessable  under  Act  ISffT, 
par.  3G6,  as  "monnfactares  made  wholly  or  In  part  of  wool,"  and  are 
not  covered  by  parograph  82^  governing  "mannfactiireB  at  Gotten  not 
specially  provided  for." 

Appeal  by  the  United  States  from  a  Dedsion  of  the  Board  of  Gen- 
eral Appraisers. 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 
Albert  Comstock,  for  the  importer. 

COXE,  District  Judge  (orallyj.  The  merchandise  imported  con- 
sists of  cotton  quilts  having  a  hingt  made  of  wool.  They  were  as- 
sessed for  duty  under  paragraph  366  of  the  act  of  1897,  as  "mannlao- 
tures  made  wholly  or  in  part  of  wool."  The  importer  protested,  insist- 
ing that  the  merchandise  is  covered  by  paragraph  322  of  the  same  act 
as  "manufactures  of  cotton,  not  specially  provided  for."  As  these 
quilts  arc  made  in  part  of  wool  they  fall  within  the  decision  of  U.  S- 
V.  Ahman,  46  C.  C.  A.  116,  107  Fed.  15. 

The  decision  of  the  board  of  general  appraisers  is  reversed. 


for.' 


UMTED  STATES  v.  SOUSS. 


(drcnlt  Court,  B.  D.  New  York.  Uarch  Ifl;  1908.) 
No.  8,017. 
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OONVBBSE  ©t  al.  t.  UNITED  STATES, 
(OlrclUt  Conrt.  8.  D.  New  York.   Bfarcb  18.  1902.) 
No.  8,090. 


CcnonB  Dutiu—Olabsification— Colored  Cottoh  Cloto-»Goat  Haib  Polu 
Dots. 

Colored  cotton  elotb,  taavliis  polka  dots  aboDt  one-qnarter  Inch  tn 
diameter,  composed  of  goat  bair  and  superimposed  upon  tbe  fabric  with 
a  species  of  glue,  and  applied  bj  a  process  of  printing,  Ui  assessable, 
under  Act  18B7,  par.  300,  as  a  "fabric  made  wholly  or  in  part  of  wool," 
and  is  not  dutiable  under  paragrapb  308  as  "cotton  clotli."  nor  under 
paragraph  822  as  a  "manufacture  of  cotton,**  nor  under  paragrapb  889 
as  a  "fabric  appUqofied  composed  wholly  or  in  chief  value  of  cotton." 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

Howard  T.  Walden»  for  the  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  importations  in  question  con- 
sist of  colored  cotton  cloth  having  "polka  dots,"  about  one-fourth  of 
an  inch  in  diameter,  composed  of  goat  hair,  superimposed  upon  the 
fabric  with  a  species  of  glue  and  applied  by  a  process  of  printmg.  It 
is  conceded  that  the  polka  dots  thus  added  are,  for  the  purposes  of 
tariff  classification,  made  of  wool. 

The  collector  assessed  the  importations  under  paragraph  366  of  the 
act  of  iSg^t  AS  a  "fabric  made  wholly  or  in  part  of  wool."  The  im- 
porters  insist  that  they  were  properly  dutiable  under  the  proviso  of 
paragraph  308  of  the  same  act,  as  "cotton  doth/'  or  under  paragraph 
322  of  said  act,  as  a  "manufacttu-e  of  cotton" ;  there  is  also  an  alterna- 
tive protest  under  paragraph  339  of  the  same  act,  as  a  "fabric  9p- 
pliquecd,  composed  wholly  or  in  chief  value  of  cotton."  The  board 
finds  that  the  goods  in  question  are  made  in  part  of  cotton  and  in  part 
of  wool,  cotton  being  the  component  of  chief  value.  The  case  is 
therefore  ruled  by  the  decision  of  the  circuit  court  of  appeals  in  U.  S. 
V.  Altman^  107  Fed.  15,  46  C.  C.  A.  116,  which  case  has  been  recently 
foUowed  in  this  court  in  the  cases  of  Vandegrift  v.  U.  S.,  113  Fed.  8i6» 
and  U.  S.  v.  Rouss,  113  Fed,  816. 

The  decision  of  the  board  of  general  appraisers  is  afi&rmed* 


SOUTHWEST  MISSOURI  LIGHT  CO.  T.  OITT  OF  JOPLIN.  MO, 
(drciilt  Court,  W.  D.  Missouri,  W.  D.   Febroarr  7.  1902.) 


1.  HonciPAL  Corporations  -:-  Contracts— Obdhtaitob  Orantuto  Fraitohibb 
TO  Elkctric  Light  Company. 

The  statute  of  Missouri  (Laws  1891,  p.  60)  which  authorizes  a  city  to 
erect  and  operate  electric  light  or  water  works:  "Provided,  that  the 
eoonell  may  •  •  •  grant  the  right  to  any  person  or  pwsons  or  cor- 
poration to  «rect  such  works  *  •  *  upon  such  terms  as  may  be 
prescribed  by  ordinance:  provld«d,  further.  ttuX  Boob  right  *  *  * 
U8F.-S2 


No.  2,419. 
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sbell  not  extend  for  a  longer  period  fiun  20  years,**— provides  two 
altematlTe  metliods  by  wblcb  a  dty  may  secure  lights  or  water  for  Its 

InbabltaDts;  and  where  a  city  has  acted  under  the  second  method,  by 
passing  an  ordinance  graatlog  the  right  to  erect  and  maintain  electric 
light  works  for  20  years,  and  flxing  the  terms,  rates  of  charge,  etc.. 
such  ordinance,  when  accepted  and  acted  on  by  the  grantee,  ci-eo  tea 
a  valid  contract,  an  implied  term  of  which  Is  tlxat  the  city  wlU  not 
within  the  20  years  erect  works  of  Its  own  and  enter  Into  competition 
with  the  grantee  In  furnishing  lights  to  private  consumers. 

SL  CONBTrrOTIONAL  Z«AW— lUFAlKMIUlT  OF  OSUGATION  OT  CONTRACT—CiTT  Or- 

DINAKCE. 

An  ordinance  passed  by  a  city,  under  assumed  authority  from  the 
state,  providing  for  the  erection  of  electric  light  works' for  the  purpose 
of  supplying  lights  to  Its  Inhabitants,  In  competition  with  an  electric 
light  company,  In  violation  of  the  implied  terms  of  a  contract  made  by 
a  prior  ordinance  granting  a  franchise  to  such,  company  for  a  term  of 
years,  Is  a  law  Impairing  the  obligation  of  contracts,  wlttiln  tbe  nut*  piny 
of  the  contract  clause  of  the  federal  constitution. 

In  Equity.    Suit  for  injunction.   On  final  hearings 

Trimble  &  Braley  and  John  A.  Eaton,  (or  complainant 
C.  A.  Montgomery,  Hugh  Dobbs,  and  Lathrop,  Morrow,  Fox  & 
Moore,  for  respondent. 

McPHERSON,  District  Judge.  Both  complainant  and  respondent 
are  citizens  of  the  state  of  Missouri,  and,  the  amount  in  controversy 
being  sufficient,  this  court  acquires  jurisdiction  because  of  the  federal 
question  presented, — the  alleged  impairment  by  defendant  city  of  its 
contract  with  complainant,  entered  into  by  an  ordinance  conferring 
the  right  to  establish  an  electric  light  system.  This  case  was  before 
this  court  on  an  application  for  a  temporary  injunction,  and,  the  writ 
being  granted,  an  opinion  was  filed.  For  the  purpose  of  abbreviating 
this  opinion,  I  refer  to  the  former  opinion,  as  found  in  loi  Fed.  23. 
Counsel  before  me  in  oral  argument  and  in  their  printed  briefs  in  no 
way  criticise  the  former  opinion  as  to  the  statement  of  facts,  and  the 
analysis  generally  of  the  situation ;  the  contention  being  as  to  the  con- 
clusions of  law  in  the  opinion  stated.  And  since  that  opinion  was  filed, 
the  record,  either  by  pleadings  or  the  evidence,  has  not  tnateriatly 
changed.  In  my  judgment,  the  only  questions  of  importance  now 
presented  were  then  presented.  As  I  view  the  case,  the  question 
whether  a  light,  and  what  kind  of  a  light,  was  kept  at  the  porch  on 
Freeman's  Foundry,  is  in  no  sense  pivotal,  let  the  facts  be  as  they  niay. 
The  same  is  true  as  to  whether  complainant  at  all  times  furnished 
lights  up  to  the  standard  of  the  contract.  In  all  such  cases,  in  all  con- 
tracts for  public  services,  such  as  schools,  churches,  public  franchises, 
such  as  street  car  service,  gas  lighting,  telephones,  and  electric  light- 
ing, complaints  are  made.  The  complaints  may  be  well  founded  in 
part,  and  may  be  made  partly  because  of  the  right,  real  or  supposed, 
to  be  in  opposition  to  what  exists.  If  defendant  city  operates  a  system 
of  electric  lighting,  it  will  meet  with  like  complaints.  But  many  of 
these  alleged  shortcomings  were  adjusted  by  the  city  reducing  eom- 
plainant's  bills.  But  in  no  event  were  any  of  these  things  of  such  im- 
portance as  to  warrant  the  city  in  avoiding  its  contract,  if  a  contract 
exclusive  in  its  character  were  made. 

The  complainant  has  erected  its  power  house  at  some  waterfall  some 
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few  miles  outside  the  dty  limits.  And  this,  it  is  claimed,  is  such  a 
violation  of  the  alleged  contract  as  to  warrant  the  defendant  dty  in 
abrogating  the  contract.  The  very  statute  under  which  the  ordinance 
in  question  was  adopted  provides  that,  when  the  city  erects  the  lighting 
plant,  it  may  exercise  the  power  of  eminent  domain,  outside  the  city 
limits,  for  right  of  way  for  pipe  lines  and  other  conveniences  and  neces- 
sities. The  substantial  thin^  required  of  complainant,  under  the  ordi- 
nance, was  to  furnish  electric  lights.  The  dty  was  and  is  in  no  way 
wronged  or  prejudiced  by  the  uct  that  the  electridtjr  was  conveyed 
from  out  in  the  country  by  wire  into  the  dty.  And  the  small  amount 
of  taxes  the  dty  would  lose  because  of  the  assessment  of  the  power 
house  by  some  coimtry  precinct  is  too  trivial  to  discuss,  and  I  only 
mention  it  because  it  is  in  the  record.  If  the  contract  were  made  to 
induce  the  erection  of  the  property  for  taxation,  then  let  the  city 
durge  complainant  with  the  taxes.  But  it  is  idle  to  claim  that  such 
was  the  purpose.  The  contract  was  to  seeing  lighting.  I  can  serve 
no  purpose  by  analyzing  and  discussing  the  several  things  done, 
finally  vesting  in  complamant  all  the  rights  under  the  ordinance  in 
question.  That  it  has  all  the  rights  conferred  by  the  orctinance,  I  have 
□0  doubt;  and  the  dty  from  the  first  has  so  treated  it,  and  at  all  times 
so  recognized.  I  do  not  care  to  give  any  of  the  foregoing  matters 
further  attention.  No  one  of  them,  as  well  as  other  matters  singly,  nor 
all  combined,  are  in  any  sense  controlling  in  this  case,  while  I  suspect 
ttiat  most  of  them  are  afterthoughts,  arising  when  considering  the  de- 
fense to  this  action. 

The  question  the  dedding  of  which  rules  this  case  is  a  very  im- 
portant one,  and  is  not  easily  solved.  To  it  I  have  given  much  time. 
It  arises  tipon  the  following  statement :  The  statute  of  the  state  of 
Missouri,  section  15x9  (Laws  1891,  p.  60),  is  set  forth  in  the  former 
opinion  herein.  loi  Fed.  24.  It  will  be  seen  that  a  city  is  authorized 
to  erect,  maintain,  and  operate  electric  light  works  in  the  dty,  to  light 
the  streets,  and  to  supply  the  inhabitants  with  light  for  their  own  use, 
and  to  establish  the  rates  therefor,  all  of  which  may  be  done  and  pre- 
scribed by  ordiiunce.   Then  the  statute  r^es :  - 

Trovlded,  the  city  may  •  •  •  grant  the  rlgbt  to  any  person  op  per^ 
sons  or  corporation  to  erect  each  worbfi  *  *  •  upon  such  tdrms  as  may 
be  prescribed  by  ordinance:  provided,  that  such  right  •  •  *  shall  not 
extend  for  a  longer  period  than  twenty  years.**  Laws  1801,  p.  00. 

Subsequent  to  the  passage  of  that  statute  the  defendant  city  adopted 
an  ordinance  authorizing  complainant  (its  grantors)  to  erect  an  electric 
lighting  plant  in  the  dty;  and  at  great  expense  the  plant  was  erected, 
and  has  since  been  maintained  and  operated.  This  ordinance  of  Octo- 
ber 7,  1891  (No.  441),  while  conferring  benefits  upon  complainant  or 
its  grantors,  is  quite  drastic,  and  with  much  detail  protected  the  rights 
of  the  dty,  and  placed  burdens  upon  the  complainant.  Private  parties, 
as  well  as  the  public,  were  to  be  protected  from  all  damage  in  the 
erection  of  the  works  and  the  occupancy  of  the  streets  and  alleys. 
The  work  was  to  be  commenced  promptly  and  consummated  with  dis- 
patch. The  size  and  the  placing  of  the  poles  were  all  provided  for. 
The  printing  of  the  ordinance  was  to  be  paid  for  by  complainant.  The 
^ts  to  be  charged  private  consumers  were  fixed  by  the  ordinance. 
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And  all  these  re<;|uirements  were  complied  with.   The  ordinance  doe$ 
not  require  the  city  to  take  street  lights  from  complainant,  and  it  was 
required  to  furnish  one  at  a  railroad  crossing,  which  was  to  be,  and 
has  been,  at  no  expense  to  the  city.    Shortly  before  this  action  was 
brought,  the  city  adopted  an  ordinance  providing  for  the  erection  by 
it,  as  by  it  claimed,  by  virtue  of  the  statute  hereinbefore  alluded  to, 
of  a  system  of  electric  light  works,  with  which  it  proposes  to  light 
its  streets,  and  also  to  furnish  lights  to  the  inhabitants  as  private  con- 
sumers.  The  purpose  seems  to  be  to  enter  into  competition  with 
•complainant.   That  the  city  can,  regardless  of  the  ordinance*  light  its 
streets,  I  have  no  doubt.   At  all  events, — and  be  this  as  it  may, — the 
complainant  cannot  and  does  not  make  complaint  as  to  that.    But  is 
the  contract,  by  ordinance,  between  the  city  and  complainant,  im- 
paired, and  therefore  in  violation  of  the  constitution,  which  redtes, 
"No  state  shall   *   *   *   pass  any   •   *   *   law  impairing  the 
obligation  of  contracts"?    And  whether  the  state  as  a  state,  or  the 
state  through  a  municipality,  does  the  act  complained  of,  the  same  in- 
hibition applies.    The  history  of  the  proposal  of  this  constitutional 
provision,  and  what  led  up  to  it,  and  its  adoption,  as  portrayed  by  Ban- 
croft, as  well  as  by  others,  and  notably  by  Justice  Samud  F.  Miller, 
is  to  me  one  of  the  most  interesting  phases  of  our  history.   And  the 
evils  sought  to  be  avoided  and  prohibited  were,  perhaps,  after  the 
commerce  clause,  and  a  few  others,  the  important  work  of  the  con- 
vention.  And  to  impair  a  contract  does  not  mean  to  destroy  it.  If 
the  rights  under  a  contract  are  practically  taken  away,  the  contract  is 
impaired.    And  another  thing  must  be  kept  in  mind :   A  city  council, 
in  adopting  ordinances,  acts  sometimes  in  one  capacity,  and  sometimes 
another.    Some  ordinances  are  legislation,  makii^  laws  for  the 
-emment  of  the  people  of  a  city.    In  so  doing  it  is  acting  in  a  legisla- 
tive, capacity.   Such  ordinances  are  always  and  at  all  times  subject  to 
repeal,  amendment,  or  modification.   Other  ordinances  are  enacted  by 
the  council  under  statutory  authority  granted,  when  the  council  is  not 
acting  in  a  legislative  capacity,  but  in  a  business  capacity.    And  such 
was  Ordinance  No.  441,  under  which  complainant  erected  its  plant, 
and  has  since  operated  it.   There  is  no  provision  of  the  constitution  of 
the  state  of  Missouri  bearing  upon  the  question.   And  the  legislature 
of  the  state  has  adopted  no  subsequent  statute  upon  the  subject, — 
facts  to  be  kept  in  mind  in  view  of  some  of  the  cases  cited,  and  later  to 
be  noticed.   The  statute  of  1891,  before  referred  to,  and  the  ordi- 
nance (441)  must  be  considered  and  construed  together.   And  the 
validity  and  regularity  of  the  adoption  of  the  ordinance  are  not  ques- 
tioned.   Nor  is  it  suggested  that  the  ordinance  is  in  excess  of  the 
statutory  authority.   The  general  scope  of  the  statute  is  to  authorize 
the  city,  by  its  council,  to  erect,  maintain,  and  operate  a  lighting  sys- 
tem by  the  agency  of  electricity.    On  that  subject  the  statute  is  full 
and  complete,  and  the  unquestioned  power  is  conferred  upon  the  city. 
l^vt  in  the  same  statute,  and  in  the  very  same  section,  is  a  negative' 
in  the  shape  of  a  proviso.   This  proviso  is  that,  instead  of  tlw  city 
erecting  and  operating  the  plant,  it  may  confer  such  privileges  and  im- 
pose the  burdens  upon  persons  or  a  corporation,  such  persons  or  cor- 
poration consenting'  thereto.   And  is  it  not  a  strained  and  unwarrant- 
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cd  interpretation  of  the  statute  to  say  that  the  legislature  conferred  au- 
thority upon  the  city  to  do  both  at  one  and  the  same  time?  Does 
not  the  statute  in  effect  provide  that  the  city  may  erect  and  operate  the 
plant,  or  it  may  have  it  done  by  some  person  or  corporation?   And  I 
fully  agree  with  all  that  is  said  in  the  former  opinion  herein  as  to  how 
any  statute  shall  be  construed.   The  implied  provisions  and  the  spirit 
of  the  statute  are  as  much  of  the  statute  as  the  express  provisions. 
And  the  courts  are  no  more  justified  in  riding  down  the  implied  pro- 
"nsions  and  the  spirit  of  the  law  than  they  would  be  in  riding  down  the 
express  provisions.   "For  the  letter  icilleth,  but  the  spirit  giveth 
life/'  is  well  to  keep  in  mind  in  the  court  room  as  well  as  elsewhere. 
The  plain  meaning  of  this  statute,  to  me,  is  that  the  city  may  do  one 
or  the  other  thing,  and  only  the  one  thing  at  a  time.    The  city  made 
its  election.    In  the  fall  of  1891  it  said,  in  effect,  that  it  either  could  not, 
or,  if  it  could,  it  would  decline  to  exercise  its  right  to,  erect  a  plant. 
But  it  would,  if  xt  could,  find  some  person,  and  grant  the  right  to  an- 
other.  Terms  were  proposed,  and  those  terms  were  accepted.  By 
those  terms  complainant  was  to  erect  its  plant  within  a  certain  time, 
and  in  a  certain  way,  and  pay  certain  expenses,  and  save  the  city  harm- 
less from  damages,  and  furnish  the  city  at  a  crossing  a  light  free,  and 
furnish  the  inhabitants  lights  for  their  houses  and  shops  and  stores  at 
certain  fixed  rates.    It  is  of  little  concern  how  the  city  accepted  those 
terms, — whether  in  writing  or  verbally  or  by  the  acquiescence  of  both 
parties.    The  terms  were  accepted,  and  for  years  so  regarded  by  both 
parties,  and  so  acted  upon  by  both  parties.    The  council,  acting  in  a 
business  capswity,  as  above  stated,  proposed  the  terms,  and  complain- 
ant accepted.   Why  was  a  contract  not  then  made  ?   What  element  or 
phase  of  a  contract  was  then  lacking?   One  may  possibly  be  suggest- 
ed, but  I  can  conceive  of  none.   After  the  contract  was  made,  the 
complainant  erected  its  plant,  and  in  so  doing  expended  its  money, 
assuming  that  under  the  statute  the  contract  would  continue  in  force 
for  20  years,  at  which  time  the  whole  matter  will  be  relegated  back  to 
the  people.    But  after  a  few  years  the  officers  of  the  city  change,  and 
they  conclude  that  public  ownership  is  the  better  way.   And  perhaps 
it  is.    But  because  one  party  to  a  contract  changes  its  mind,  and  con- 
cludes that  the  contract  was  an  improvident  one,  does  not  justify  the 
abrop;ation  of  the  contract.   This  can  only  be  done  by  mutual  consent, 
and  m  the  case  at  bar  the  mutual  consent  to  abrogate  the  contract  is 
lacking.    And  I  know  of  no  reason  why  the  government  or  a  state 
or  a  county  rr  city  should  not  with  the  same  good  faith,  in  letter  and 
in  spirit,  observe  contracts,  as  is  expected  from  individuals.  And 
while  every  one  ought  to  agree  to  this,  yet  the  fact  remains  that,  of 
ail  the  cases  taken  to  the  supreme  court  under  the  constitutional  pro- 
vision in  question,  the  greater  number  of  cases  are  those  where  some 
subsequent  municipal  body  concludes  that  it  will  not  otserre  the  con- 
tract utirly  made  by  its  jnedecessor. 

That  a  omtract  was  made,  I  have  no  doubt.  What  was  the  con- 
tract? Complainant  was  to  erect  the  plant  at  its  sole  expense,  and 
do  so  in  the  way  above  enumerated.  It  was  to  operate  its  plant  at 
its  sole  expense.  It  was  "to  supply  private  lights  for  the  use  of  the 
inhabitants  of  the  city  and  its  suburbs,"  In  the  language  of  the  statute. 
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It  is  true  that  this  quotation  is  taken  from  the  part  of  the  statute  pro- 
viding for  the  city  to  erect  its  own  plant.   But  m  the  proviso  the  same 

power  and  rights  are  conferred  upon  the  persons  when  they  erert  and 
operate  them.  The  complainant  was  obligated  to  erect  its  works, 
place  its  poles,  and  string  its  wires.  Its  only  compensation,  and  the 
only  way  it  could  be  reimbursed,  was  to  charge  the  private  consmners. 
And  it  was  to  charge  the  private  consumers  the  ordinance  rates. 
What  consumers  did  the  ordinance  contemplate?  All  those  needing 
the  lights,  and  able  and  willing  to  pay  the  ordinance  rates.  Such  was 
the  contract.  Has  it  been  impaired  ?  The  contract  was  to  extend  for 
20  years.  But  if  the  city  can  now  erect  its  plant,  and  place  its  poles, 
and  string  its  wires  by  the  side  of  complainant's,  and  charge  the  same, 
it  is  not  speculative  to  say  that,  for  the  same  service,  complainant  will 
do  no  business.  Every  inhabitant  of  Joplin  is  a  partner  with  all  the 
others,  and  every  man  of  sense,  for  the  same  service  at  the  same  price, 
will  patronize  his  own  concern,  and  thereby  increase  the  profits  in 
which  he  will  participate  in  one  form  or  another.  And  then  com- 
plainant will  have  a  mere  naked  contract  on  paper,  with  the  poles 
standing  in  the  street,  and  its  power  house  idle.  That  is  not  only  an 
impairment,  but  a  wiping  out,  of  its  contract.  My  own  views  are,  in- 
dependent of  the  cases,  this  should  not  be  allowed.  I  regard  the  fol- 
lowing cases  in  point :  Walla  Walla  Water  Co.  v.  City  of  Walla  Walla 
(C.  C.)  60  Fed.  957;  Id.  172  U.  S.  i,  19  Sup.  Ct.  77,  43  L.  Ed.  341. 
In  that  case  the  city  agreed  not  to  build  during  the  term  covered  by 
the  contract.  And  in  the  case  at  bar  the  same  agreement  was  im- 
pliedly made.  The  case  of  Westerly  Waterworks  Co.  v.  Town  of 
Westerly  (C.  C.)  75  Fed.  181,  is  directly  in  point.  The  only  criti- 
cism that  can  fairly  be  made  of  the  case  is  that  it  was  in  a  trial, 
and  not  in  an  appellate,  court.  But  the  reasoning  of  the  opinion  and 
the  authorities  cited  make  an  unanswerable  argument.  Hamilton 
Gaslight  &  Coke  Co.  v.  City  of  Hamilton,  146  U.  S.  258,  13  Sup.  Ct. 
90,  36  L.  Ed.  963,  is  urged  by  the  defendant  herein,  with  earnestness, 
as  supporting  its  contention.  But  that  case  is  not  in  point,  for  several 
reasons.  In  that  case  the  ordinance  was  not  passed  tmder  legislative 
authority.  In  the  case  at  bar  the  ordinance  (No.  441)  was  passed 
under  legislative  authority.  In  that  case  the  contracts  had  expired 
by  limitation.  In  the  case  at  bar  the  contract  would  not  .expire  for 
10  years  from  the  time  this  action  was  commenced.  .  Nor  is  tne  case 
of  Stein  v.  Water  Supply  Co.,  141  U.  S.  67,  11  Sup.  Ct.  892,  35  L.  Ed. 
622,  in  point.  In  that  case  the  contract  was  to  bring  water  from  a 
particular  river,  while  the  new  contract  was  to  bring  water  from  an- 
other source.  In  Washington  &  B.  Turnpike  Co.  v.  Maryland,  3 
Wall.  210,  18  L.  Ed.  180,  the  old  contract  was  with  reference  to  a 
turnpike,  while  the  new  one  was  with  reference  to  a  railroad  for  the 
carrying  of  people  who  might  never  have  used  the  turnpike. 

At  present  I  do  not  see  but  that  the  case  of  Tfaompson^Houston 
Electric  Co,  V.  City  of  Newton  (C.  C.)  42  Fed.  723,  decided  by  Judge 
Shiras,  is  in  opposition  to  my  views.  The  same  ordinance  was  again 
before  the  same  court  in  Levis  v.  City  of  Newton  ^C.  C.)  75  Fed.  884, 
and  it  was  held  that  the  rights  conferred  by  the  ordmance  could  not  be 
taken  away  by  a  repealing  ordinance.   And  that  decision  was  affirmed. 
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by  the  circuit  court  of  appeals  for  this  circuit  in  25  C.  C.  A.  161,  79 
Fed.  715.  The  question  now  under  consideration  was  not  decided, 
the  court  observing  that  the  question  is  "serious  and  doubtful." 

The  case  of  In  re  City  of  Brooklyn,  143  N.  Y.  596,  38N.  E.  983, 
26  L.  R.  A.  270,  is  not  in  point,  because  in  that  case  the  orQftiance  was 
construed  as  not  granting  an  exclusive  franchise  to  a  company,  and 
the  second  ordinance  granted  another  franchise  to  another  corporation, 
— a  very  different  question  from  the  one  now  under  consideration. 
The  same  can  be  said  of  the  great  and  leading  case  of  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  536,  9  h.  Ed.  773.  And  there  are 
a  great  many  like  cases,  which  I  do  not  take  the  trouble  of  citing. 
But  these  cases  are  in  no  way  in  point,  because  no  such  question  is  in 
the  record  in  the  case  at  bar.  The  city  of  Joplin  has  not,  by  ordinance 
or  resolution,  conferred  or  attempted  to  confer  a  like  franchise  upon 
another.  It  must  be  kept  in  mind  that  what  is  complained  of  is  that 
the  dty  itself  is  about  going  into  the  business  of  furnishing  commer- 
cial lights  inside  the  city  limits.  The  effect  of  doing  that  is  the  ques- 
tion, and  is  the  only  question,  in  this  case.  I  do  not  contend  that 
all  of  the  cases  are  in  harmony.  But  I  do  contend  that  the  weight 
of  the  authorities  support  these  views.  No  case  has  yet  been  decided 
by  the  supreme  court  or  by  the  circuit  court  of  appeals  for  this  circuit 
to  the  contrary.  I  regard  the  WaUa  Walla  Case,  above  cited,  by  the 
supreme  court,  as  controlling,  because  I  believe  that  the  implied  pro- 
visions and  the  spirit  of  a  contract  are  just  as  binding  as  are  the  ex- 
press provisions.  And  when  the  city  agreed  that,  if  complainant  would 
erect  the  plant,  it  would  have  the  business  of  the  private  consumers 
at  the  ordinance  rates,  I  believe  that  the  city  impliedly  agreed  to  not 
itself  erect  a  plant.  Such,  as  it  seems  to  me,  was  the  spirit  of  the 
agreement.  And  if  that  be  so,  then  the  Walla  Walla  Case  becomes 
controlling.  The  city  did  not,  as  is  often  done,  reserve  any  right  in 
the  ordinance  to  alter  or  amend  it.  Therefore  I  conclude  that  fair 
dealing  requires  the  dty  to  abide  by  its  contract  tmtil  it  expires  by 
limitation,  the  end  of  20  years  from  the  adoption  of  the  ordinance. 

The  decree  will  be  for  the  complainant,  and  the  temporary  injunction 
wSl  be  made  permanent. 


1.  JtmimicTioN  OF  Fkdebal  Codbts— Citizehshif  or  Partibs— Acttohb  xx 

ItalJLTlOltB. 

A  volt  In  the  name  of  a  state,  on  relation,  te  to  be  treated,  for  the 
pnrpose  of  det»minlng  the  jiuiadlction  of  a  feOoral  court,  aa  tboueh 
tta  relators  were  alone  the  complainants. 

S.  Railboads-t-Dutt  to  Operate— Nature  and  Extbkt. 

Id  the  absence  of  special  circnmstances,  or  an  express  contract  em- 
bodied in  a  charter,  the  owner  of  a  railroad,  whether  a  corporation  or 
IndlTldoal,  cannot  be  compelled  to  maintain  and  operate  the  same  at  no 
actaal  loss.  The  duty  arising  from  the  ownership  of  the  franchise  is 
merely  to  meet  the  public  rec^lrements,  and,  where  the  traffic  on  a  road 
Is  not  sufficient  to  pay  its  operating  expenses,  such  duty  does  not 
quire  Its  opOTtloi^  and  It  may  be  abandoned. 


SACK  T.  WILUAJfS  et  at 
BTATB  ex       CDNNINOHAM  et  aL  t.  JACK  et  at 

(CSrcutt  Court,  D,  South  Carolina.   February  1.  1902.) 
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9,  Samb— PowKB  OF  Court  to  Order  Dbstroctioh  ot  Road  akd  Sam  Of 
Materiaul 

A  railroad  compau?  built  a  abort  piece  of  road,  wbolly  wlOi  the  pro- 
ceeds of  bonds  sold,  and  tben  became  lusolTent  In  a  snit  to  forecloBe 
tbe  mortgage  securing  the  bonda  a  receiver  wae  appointed,  wbo  by  leave 
of  coH|  laaued  certificates,  with  the  proceeds  of  which  he  completed 
the  road  to  a  length  of  12  miles,  by  which  It  connected  two  towns. 
He  operated  the  road  for  a  number  of  years  In  the  most  economical 
manner,  and  without  salary  himself,  but  Its  earnings  barely  paid  oper- 
ating expenses,  producing  nothing  for  creditors,  or  even  for  maintenance 
and  repairs.  After  several  attempts  to  sell  the  road,  at  which  no  bids 
were  received,  it  was  purchased  for  $15,000  by  three  holders  of  receiver's 
cwtificateB,  and  the  sale  confirmed.  At  that  time  private  persons 
could  own  and  operate  a  railroad  under  the  laws  of  tlie  state,  but  by 
a  law  passed  soon  thereafter  all  natural  persons  owning  a  niUrDad 
were  required  to  organize  into  a  corporation  within  60  days.  In  default 
of  which  the  franchise  of  the  road  was  declared  forfeited.  The  pur- 
chasers of  this  rond  failed  to  Incorporate,  and  after  its  franchise  had 
thus  been  forfeited  one  of  them  brought  a  suit  to  obtain  a  sale  of  the 
property  and  a  division  of  the  proceeds.  A  receiver  was  appointed,  and 
the  road  was  inspected  by  an  expert,  who  reported  that  $10,000  must 
be  expended  In  repairs  to  render  the  road  safe  to  operate  for  one  year. 
There  was  no  statute  of  tbe  state  making  It  obligatory  upon  tiie  owner 
ot  a  railroad  to  operate  the  same,  nor  was  there  any  tnch  reqnirement 
In  tbe  charts  of  the  original  company^  whl<di  was  permlsslTe  only,  and 
the  road  bad  not  been  operated  since  its  sale.  Held,  that  to  compel 
the  owners  to  repair  and  operate  the  road  at  a  certain  loss,  or  to  Iceep 
it  intact  though  unused,  would  be  to  deprive  tbem  of  their  property 
without  compensation,  and  that  tbe  court  was  Justified,  under  the  cir- 
cumstances, in  ordering  the  receive  to  dismantle  the  road  and  sell  the 
materials. 


The  receiver  having  taken  up  and  sold  the  rails  under  an  order  of 
court  entered  without  opposition,  the  court  could  not  require  the  owners 
to  purchase  new  materials  and  rebuild  the  road,  on  an  otter  by  Inter- 
Tcners  to  lease  and  operate  the  same  If  restored,  especially  In  view  of 
the  fact  that  tbe  franchise  to  operate  It  as  a  railroad  bad  been  forfeited. 

In  Equity.    On  cross  bill  of  interveners. 
See  102  Fed.  210,  xo6  Fed  259. 

Ansel  &  Cothran,  for  complainant. 
B.  A,  Hagood,  for  defendants. 

J.  W.  Barnwell,  B.  M.  Shuman,  and  J.  H.  Heyward,  for  cross  com- 
plainants. 

Ansel  &  Cothran,  B.  A.  Hagood,  S.  J.  Simpson,  and  J.  R.  Lianiar, 
for  cross  defendants. 

SIMONTON,  Circuit  Judge.  This  case  now  comes  up  on  the 
cross  bill  filed  by  the  state  of  South  Carolina,  ex  relatione  T.  B. 
Cunningham,  and  others,  the  answers  thereto,  and  the  testimony  taken 
before  the  special  master  upon  the  issues  therein  set  forth.  Although 
the  name  of  the  state  is  used,  still  the  suit  being  ex  relatione,  this  court 
has  jurisdiction.  Maryland  v.  Baldwin,  112  U.  S.  490,  5  Sup.  Ct. 
278, 28  L.  Ed.  822;  Indiana  v.  Glover,  155  U.  S.  517, 15  Sup.  Ct,  186, 
39  L.  Ed.  343. 

The  legislature  of  South  Carolina,  in  December,  1882,  granted  a 

charter  to  the  Greenville  &  Port  Royal  Railroad  Company,  permitting 
it  to  construct  a  railroad  from  Greenville,  S.       to  the  port  of  Port 


4  Same. 
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Ro;aI,  in  the  same  state.  It  had  the  power  to  issue  bonds  and  secure 
the  same  by  the  mortgage  of  its  property  and  franchises*  and  natural 
persons  and  municipal  corporations,  as  well  as  other  corporations, 
were  authorized  to  subscribe  to  its  capital  stock.  In  December,  1885, 
its  charter  was  amended  by  the  general  assembly  of'  South  Carolina. 
Its  name  was  changed  into  that  of  the  Atlantic,  Greenville  &  Western 
Railway  Company,  and  its  route  was  so  changed  as  to  extend  from 
Greenville  to  Ninety-Six,  in  said  state,  with  the  privilege  of  extending 
eastward  from  Ninety-Six  to  some  point  on  the  Atlantic  Coast,  and 
westward  from  Greenville  to  the  North  Carolma  line,  by  such  route 
as  the  directors  should  select  By  thb  act  power  was  given  to  town- 
ships along  the  line  of  the  road,  or  interested  in  its  construction,  to 
subscribe  to  the  stock  of  said  road,  and  to  this  end  any-  such  town- 
ships were  declared  to  be  bodies  corporate.  This  special  provision 
has  been  declared  invalid.  Floyd  v.  Perrin,  30  S.  C.  i,  8  S.  E.  14,  2 
L.  R.  A.  242.  By  an  act  passed  in  December,  1886,  the  Piedmont  and 
Pelzer  Manufacturing  Companies  were  each  authorized  to  subscribe 
to  the  capital  stock  of  this  road.  It  may  be  mentioned  in  passing 
that  there  is  no  evidence  in  the  record  showing  that  any  mnnicipal  or 
private  corporation  or  person  subscribed  or  paid  any  cash  or  prop- 
erty toward  the  ca^tal  of  this  company.  In  1887,  under  the  pro- 
visions of  the  general  railroad  act  of  South  Carolina,  this  Atlantic, 
Greenville  &  Western  Railway  Company  was  consolidated  with  a 
corporation  existing  under  the  laws  of  the  state  of  North  Carolina  and 
of  the  state  of  Tennessee,  and  thus  became  known  as  the  Carolina, 
KnoxviUe  &  Western  Railway  Company.  Some  parts  of  the  roadbed 
of  this  projected  railway  were  built,  but  no  part  of  it  was  constructed, 
except  some  12  miles,  starting  from  Greenville,  toward  the  town  of 
Manetta,  in  said  county.  The  story  of  this  enterprise  is  one  of  dis- 
aster. The  construction  company  which  undertook  the  contract  for 
building  the  road  became  insolvent,  anfptwas  placed  in  the  hands  of  a 
receiver.  The  railway  company  itself  was  also  placed  in  the  hands  of 
a  receiver,  being  utterly  insolvent.  Soon  after  his  appointment  the 
receiver  of  the  railway  company  applied  to  the  court  for  leave  to  issue 
certificates  to  be  used  in  completing  the  road  toward  Marietta,  a  dis- 
tance of  three  miles.  At  the  time  of  this  application  the  road  had  no 
other  terminus  except  Greenville,  the  other  terminus  being  in  the 
woods,  and  it  was  hoped  that  should  it  be  extended  to  Marietta  its 
business  would  be  improved  and  its  profits  increased,  and  perhaps 
means  could  be  provided  for  extending  the  road  into  territory  which 
would  serve  the  purposes  of  the  contemplated  enterprise  and  induce 
prosperity.  Leave  was  gvAntcd,  and  the  town  of  Marietta  was 
reached.  So  low,  however,  were  the  credit  and  prospects  of  the  rail- 
way that  but  for  the  efTorts  of  the  receiver  and  his  personal  friends 
the  certificates  could  not  have  been  placed.  The  railway  under  the 
receivership  was  conducted  with  the  greatest  economy.  Every  un- 
necessary expense  was  cut  ofT.  The  receiver  himself  received  no 
salary,  notwithstanding  that  he,  gave  his  personal  attention  to  the 
management.  As  a  result,  however,  whether  owing  to  the  poverty 
of  the  territory  or  to  the  indiflference  of  the  people,  the  part  of  the  rail- 
way so  constructed  scarcely  met  its  operating  expenses.    Finally,  the 
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services  of  a  superintendent  could  not  be  provided  for,  and  the  receiver 
had  to  fill  the  place  himself.    The  roadbed  of  the  other  parts  of  the 
road  and  the  railway  on  this  small  section  had  been  constructed  en- 
tirely from  the  proceeds  of  bonds  secured  by  a  mortgage  of  the  whole 
road.    Not  a  dollar  of  interest  had  been  paid  on  any  of  these  bonds, 
the  amount  of  the  total  issue  being  $200,000.   The  right  of  way  con- 
tracted for  and  secured  had  not  been  paid  for.   The  road  ran  through 
a  territory  requiring  many  trestles,  and  these  and  the  roadbed  itself 
were  fast  decaying,  requiring  immediate  repair,  their  condition  en- 
dangering life  and  property.    Under  these  circumstances,  the  credit- 
ors applied  for  a  sale  of  the  road.   No  organization  could  be  effected 
for  its  purchase,  and  a  sale  was  ordered  on  z^tfa  August,  1892,  at  an 
upset  price  of  $50,000.   At  the  sale  under  this  order  no  bids  were 
received.   Another  sale  was  ordered  i6th  March,  1895,  the  upset  price 
having  been  fixed  at  $30,000.    No  bids  were  made  at  this  sale.  Then 
the  upset  price  of  $25,000  was  fixed  at  another  sale  ordered  23d  Sep- 
tember, 1895,        again  no  bids  were  made.    Finally,  on  24th  June, 
1896,  a  sale  was  ordered,  and  the  highest  bid,  $15,000,  was  received 
and  accepted.    At  this  sale  James  T.  Williams  became  the  purchaser. 
At  the  date  of  this  purcliase  the  road,  roadbed,  and  rolling  stock  of 
the  railway  were  in  such  a  dilapidated  condition  that  the  railway  could 
not  have  been  operated  without  putting  on  many  and  expensive  re- 
pairs.  Williams  did  not  operate  it  at  all.   Thereupon  proceedings 
were  instituted  before  one  of  the  state  judges,  by  way  of  mandamus, 
to  compel  him  to  operate  the  road.   These  proceedings  failed  because 
of  an  irregularity  in  them,  the  rule  for  the  mandamus  having  been 
issued  by  one  judge,  and  the  return  heard  and  mandamus  issued  by 
another  judge,  who  was  without  jurisdiction.   At  the  date  of  the  pur- 
chase of  this  road  the  law  of  South  Carolina  gave  the  privilege  to  any 
purchaser  of  a  railroad  sold  under  foreclosure,  of  or  under  a  provision 
in  a  mortgage,  to  organize  a  afirporation  to  own  and  operate  the  same. 
Rev.  St.  S.  C.  §  i6io. 

In  1897,  March  5th,  the  legislature  passed  an  act  requiring  any  per- 
son then  owning  any  line  of  railroad  in  this  state  to  reorganize,  under 
section  1610,  within  60  days  after  the  passage  of  that  act,  under  a 
penalty  of  $50  per  day  for  each  day  of  failure  to  operate  said  road, 
unless  reasonable  cause  be  shown  to  the  contrary,  and,  in  addition  to 
the  penalty  he  should  forfeit  all  the  franchises,  powers,  and  privileges 
granted  to  the  railroad  purchased.    Williams  did  not  accept  the  pro- 
visions of  this  act.   Soon  after  the  passage  of  the  act,  D.  P.  Jack 
filed  his  bill  in  this  court,  stating  the  purchase  of  this  road  by  Williams  ; 
that  the  purchase  was  made  by  him  for  the  benefit  of  himself,  D.  F. 
Jack,  and  H.  C.  Beattie ;  that  he  was  not  willing  to  organize  a  corpo- 
ration under  the  requirements  of  the  act  of  1897;  that  it  was  im- 
possible to  rebuild  the  road,  except  at  great  expense,  and  with  no  pros- 
pect of  gain ;  and  praying  an  injunction  against  his  co-tenants  from 
making  any  effort  in  that  direction ;  praying  also  for  die  appointment 
of  a  receiver  to  take  charge  of  the  property.   Answers  were  filed,  the 
injunction  issued,  and  the  receiver  appointed.    It  is  well  to  say  here 
that  this  court  in  granting  this  order  had  no  notice  whatever  of  the 
mandamus  proceeding  in  the  state  court.    An  inspection  of  the  ra.il- 
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road  property  was  had  by  a  skillful  railroad  supervisor,  under  the 
instructions  of  the  receiver,  who  reported  that  there  were  22  trestles 
on  the  road,  all  of  which  but  2  needed  extensive  repairs;  that  12,000 
cross-ties  were  needed ;  that  in  many  places  the  roadbed  was  covered 
with  dirt  two  feet  deep ;  and  that  it  would  cost  over  $10,000  to  put 
the  road  in  proper  condition  to  run  one  year. 

The  case  thus  presented  to  the  court  was  this :  This  section  of  the 
railway  had  been  built  with  borrowed  money  ;  had  been  operated  for 
several  years ;  had  not,  even  when  it  was  new  and  without  need  of  re- 
pairs, earned  more  than  its  operating  expenses,  paying  nothing  on  its 
debt  by  way  of  interest  or  principal,  and  paying  nothing  to  the  receiver. 
Its  business  had  not  increased.  Its  road  had  run  down,  requiring 
large  additional  expenditure.  Its  right  of  way  had  not  been  paid  for, 
and  the  claims  on  this  head  were  a  first  lien.  It  paid  nothing  on  its 
first  cost.  It  could  pay  nothing  on  the  increased  outlay  which  was  im- 
peratively demanded.  Any  one,  natural  person  or  corporation,  at- 
tempting to  operate  it,  would  meet  certain  loss.  It  could  not  be 
operated  except  by  a  corporation,  and  the  purchasers  had  lost  the 
privilege  of  incorporation,  and  the  right  to  exercise  the  franchises, 
under  the  provisions  of  the  act  of  1897,  Under  these  circumstances, 
the  court  authorized  the  sale  of  the  rails  on  the  road,  and  the  taking 
them  up.  The  sale  was  made,  and  the  rails  brought  $28,000,  the 
Charleston  &  Western  Carolina  Railway  Company  being  the  pur- 
chaser. After  the  order  of  sale  the  present  relators  filed  their  petition 
for  leave  to  intervene,  the  prayer  of  which  was  granted,  and  leave  was 
also  g^ven  to  review  the  previous  action  of  the  court  in  ordering  the 
sale.  They  filed  their  answer  to  the  original  bill,  and  asked  and  ob- 
tained leave  to  file  this  cross  bill.  This  has  been  answered.  The 
main  issue  in  the  case  is:  Can  the  court  authorize  the  taking  up  and 
the 'sale  of  the  rails  on  this  railroad,  which  has  been  under  operation, 
thus  practically  authorizing  its  abandonment? 

A  railroad  is  in  a  sense  a  public  concern.  To  its  construction  and 
operation  the  action  of  the  sovereign  is  needed.  If  a  corporation  is 
created,  the  franchise  to  be  a  corporation  can  be  given  only  by  the 
sovereign.  Its  franchise  as  a  common  carrier  for  hire  of  passengers 
and  freight  comes  from  the  sovereign.  Its  right  to  exercise  the  right 
of  eminent  domain  can  come  only  from  the  sovereign.  And,  as  its 
road  is  in  a  sense  a  highway,  the  sovereign  grants  that  also.  The  con- 
sideration for  these  acts  of  the  sovereign  is  the  utility  of  the  enterprise 
to  the  public.  To  be  thus  useful  to  the  public,  the  road  must  be  kept 
up  in  such  a  condition  that  life  and  property  both  must  be  made  as  safe 
as  practicable.  The  rates  of  transportation  of  persons  and  freight 
must  be  reasonable.  And  the  reasonable  number  of  trains  must  be 
kept  up,  dependent  upon  the  circumstances  surrounding  the  railway. 
WKIst  thus  serving  the  public,  however,  no  corporation  or  private 
person  is  obliged  to  continue  the  service  without  a  reasonable  re- 
muneration. No  one  can  be  compelled  to  serve  the  public  for  nothing. 
Private  property  of  no  kind,  including  railroad  property,  can  be  used 
for  public  purposes  without  compensation.  Smyth  v.  Ames,  169  U.  S. 
467, 18  Sup.  Ct.  418.  42  L.  Ed.  819;  Road  Co.  v.  Sandford,  164  U.  S. 
578,  17  Sup.  Ct.  198,  41  L.  Ed.  560;  Chicago,  M.  &  St.  P.  R.  Co. 
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V.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  462,  33      Ed.  970;  Rail- 
way Co.  V.  Smith,  173  U.  S.  684, 19  Sup.  Ct.  565,  43  L.  Ed.  858.  All 
these  cases  determine  that  a  raihroad  company,  in  the  full  enjoyment 
and  use  and  capacity  to  use  its  franchises,  cannot  be  compelled  to 
exercise  its  franchises  without  reasonable  remuneration.    A  fortiori 
a  railroad  corporation,  or  a  person  owning  a  railroad,  cannot  be  com- 
pelled to  operate  that  road,  not  only  without  remuneration,  but  at  a 
loss.    And  this  not  by  any  means  because  such  corporation  or  person 
is  insolvent.    If  a  citizen  has  the  wealth  of  the  Rothschilds,  he  cannot 
be  compelled  to  use  a  dollar  of  his  wealth  for  public  purposes  without 
compensation.    What,  then,  is  a  person  to  do  who  becomes  possessed 
of  wholly  unproductive  railroad  property?.  Sell  it?   But  in  the  case 
at  bar  several  instinct  efforts  to  sell  had  been  made,  and  made  in  vain. 
No  bid  whatever  had  been  made  except  by  these  purchasers.  The 
public — even  that  portion  of  the  public  on  the  line  of  the  road — could 
not  be  induced  to  make  a  bid  on  it.   Repair  it  and  put  it  in  condition? 
But  experience  had  shown  that  even  when  it  was  a  new  road,  requiring 
no  expense  for  repairs,  it  barely  paid  operating  expenses.    Could  the 
state  or  the  public,  in  the  face  of  the  fourteenth  amendment,  compel 
such  an  expenditure,  involving  certain  loss?   Evidence  has  been  intro- 
duced of  persons  who  are  of  the  opinion  that  the  road  would.pay.  Can 
such  testimony  override  the  result  of  actual  experience  ?   It  appears  al- 
so in  evidence  that,  notwithstanding  the  existence  of  this  road,  dealers 
in  cotton  and  farmers  preferred  to  carry  their  cotton  to  market  in 
wagons,  rather  than  to  ship  it  by  rail.   The  difference  of  cost  must 
have  been  small.    But,  small  as  it  was,  the  people  about  the  road  evi- 
dently estimate  the  general  advantage  of  the  road  at  a  sum  still  smaller. 
Under  these  circumstances,  what  other  course  could  have  been  pur- 
sued ?   The  roadbed  was  in  such  a  condition  that  it  could  not  be  oper- 
ated.  The  expenses  attending  its  repair  held  out  no  hope  of  remunera- 
tion.  The  purchasers  had  lost  the  privilege  of  incorporation  and 
retention  of  the  franchise.   They  owned  the  property.   Was  it  to  be 
kept  idle  and  useless,  or  could  they  dismantle  it? 

This  question  is  somewhat  of  novel  impression, — at  least,  there  is 
no  decision  exactly  on  all  fours  with  it.  The  leading  case  on  this 
subject  is  Kansas  v.  Dodge  City,  M.  &  T.  R.  Co.  (Kan.)  36  Pac  755, 
24  L.  R.  A.  564,  and  this  clearly  resembles  the  case  at  bar.  In  that 
case  a  mandamus  was  refused.   This  is  the  headnote : 

"Where  a  railroad  company  owning  a  short  line  of  railroad,  20  miles 
only.  Is  wholly  InsolTent  and  such  company  has  no  cars  or  »glnes  with 
which  to  operate  it,  and  no  funds  or  property  to  be  applied  to  the  payment 
of  expenaes  of  the  company  or  the  road,  and  the  road  has  been  atHmdoned 
for  several  months,  and  the  road  cannot  be  operated  except  at  a  great  loss 
by  any  corporation  or  person,  not  taking  into  account  Ue  repairs  of  tlie 
road  and  tbe  taxes  thereon,  the  supreme  court  having  discretion  In  the 
granting  of  a  writ  of  mandamus,  will  not  compel  by  a  peremptory  writ  tbe 
railway  company  to  replace  or  put  In  repair  Its  track,  a  part  of  whlcli  bas 
been  torn  up,  as  sacta  an  order  would  be  futile  and  of  no  public  ben^t.** 

The  facts  of  that  case  show  that  the  road  had  been  sold,  and  that  a 
private  person  had  bought  it,  and  had  sold  to  another  person,  who 
had  removed  the  rails.   Among  other  things  the  court  says : 
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"The  ordCT  prayed  for  sbould  only  be  lasned  In  tte  tntereet  of  the  pnbUc. 
If  ttie  track  iB  replaced  tbere  is  no  reaBonable  probat^ty  that  ttie  road  wUl 
be  or  can  be  operated.  If  a  railway  wlU  not  pay  Its  mere  oi»eratlng  ei- 
tmea,  the  public  baa  very  little  Interest  In  fbe  operation  of  llie  road  w  in 
Id  being  kept  In  repair." 

Several  cases  are  quoted  in  the  note  to  this  case,  the  annotator  admit- 
ting that  they  leave  the  question  uncertain.  One  of  these  cases  (Tal- 
cottv.  Hne  Grove,  i  Fhp.  120,  Fed.  Cas.  No.  13,735)  says  that  a  rail- 
road cannot  be  abandoned  after  it  has  become  one  of  the  great  thor- 
oo^fares  o!  the  country.  But  this  is  clearly  an  oluter  dictum,  having 
no  bearing  on  the  case  whatever,  the  question  in  which  was  the 
validity  of  certain  municipal  bonds.  See  Pine  Grove  Tp.  v.  Talcott, 
19  Wall.  666,  22  L.  Ed.  227.  State  v.  Sioux  City  &  P.  R.  Co.,  7 
Neb.  357,  was  the  case  compelling  a  railroad  company  to  keep  up  its 
entire  l^e  because  of  a  contract  growing  out  of  land  grants  toward  its 
construction.  People  v.  Albany  &  V.  R.  Co.,  24  N.  Y.  261,  82  Am. 
Dec.  295,  went  oflf  on  a  question  as  to  the  remedy.  In  Rex  v.  Rail- 
way Co.,  2  Barn.  &  Aid.  648,  the  company  was  ordered  to  restore  an 
^>andoned  tramway,  designed  for  the  use  of  others  besides  itself,  but 
the  court  refused  to  order  the  maintenance  of  the  tram  road.  In 
State  v.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  538,  a  part  of  the  track 
of  the  railroad  was  abandoned  in  order  to  prevent  competition  by 
steamboats.  This  was  held  unlawful.  And  so  with  all  the  other  cases 
quoted  in  this  note.  The  question  is  incidentally  touched  upon  in 
Kaib-oad  Co.  v.  Dustm,  142  U.  S.  499,  12  Sup.  Ct.  285,  35  L.  Ed. 
1095,  and  there  the  court  says : 

"If.  as  In  BaUroad  Co.  t.  Hall,  91  U.  S.  343,  23  L.  Ed.  42a  the  charts 
of  a  raHroad  corporation  expressly  requires  It  to  maJntain  Its  raUroad  as 
t  contlnnous  line.  It  may  be  compelled  to  do  so  by  mandamns.  So.  if  the 
charter  requires  the  corporation  to  construct  Its  road  and  to  run  its  cars  to 
a  certain  point  on  tide  water  (as  was  held  to  be  the  case  in  State  t.  Hart- 
ford A  N.  H.  R.  Oo.,  20  Conn.  S38),  and  it  has  so  constnicted  Its  road,  and 
used  It  for  years.  It  may  be  compelled  to  continue  to  do  so.  And  mandamns 
will  He  to  compd  a  corporation  to  build  a  bridge  In  accordance  with  an 
express  requirement  of  statute.  New  Orlenos,  M.  &  T.  B.  Go.  t.  Mississippi, 
U2  U.  &  12.  5  Sop.  Ct  10,  28  L.  Ed.  610;  People  t.  Boston  &  A-  B-  Co.,  70 
N.  Y.  660.  But  if  the  charter  of  a  railroad  corporation  simply  authorizes 
the  corporation,  without  requiring  It,  to  construct  and  maintain  a  railroad 
to  a  certain  point,  it  has  been  held  that  It  cannot  be  compelled  by  manda- 
mns to  complete  or  maintain  Its  road  to  tbnt  point,  when  it  would  not  be 
remunerative.  Bailway  Co.  v.  The  Queen,  1  El.  &  Bi.  858;  Biillway  Oo.  v. 
The  Queen,  1  £1.  &  Bl.  874;  Com.  t.  Fitchburg  B,  Co.,  12  Gray,  ISO;  State 
T.  Southern  Minnesota  B.  Co.,  18  Minn.  40  (Gil.  21).  In  Com.  t.  Fltchburg 
B.  Co.,  12  Gray,  180.  mandamus  was  refused  to  compel  the  mnnlng  of  pas- 
eenga  trains  ov^  a  branch  road  on  which  this  had  been  discontinued,  after 
miming  them  tor  a  time,  because  they  were  unprofltabl&  The  question  la 
not  as  to  the  existence  of  the  duty,  but  as  to  Its  extent  and  qualifications. 
The  doty  of  a  railroad  company  Is  not  more  Uian  to  meet  the  public  wants. 
If  trains  run  at  reasonable  and  moderate  fares,  and  cannot  be  supported.  It 
la  because  they  are  not  needed." 

The  text  writer  Morawetz  also  says : 

'^Tbe  duty  of  a  railroad  company  to  operate  Its  road  requires  it  merely 
to  meet  the  public  wants  and  exigencies.  If  there  is  not  snfflclent  traffic 
over  a  particular  line  of  road  to  pay  for  the  expense  of  mnnlng  trains,  this 
la  scfBclent  oTldence  Uiet  the  public  do  not  require  It  to  be  kept  In  opm- 
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don,  lo  sncli  ease  the  company  may  ceam  opemtin;  the  road,  unless  tiila 
be  contrary  to  ttae  express  terms  of  tbe  charter."   Mor.  PrlT.  Corp.  |  1119. 

This  is  sustained  in  Ohio  &:  M.  R.  Co.  v.  People  (111.)  ii  N.  E.  350. 
In  Coe  V.  Columbus,  P.  &  I.  R.  R.  (Ohio)  75  Am.  Rep.  524,  the 
court  says: 

"If  we  are  at  liberty  to  suggest  on  what  tbe  legislature  very  probably 
relied  for  the  contlmied  operation  of  a  railroad,  once  constrneted,  we  should 
say  It  was  the  Interest  of  the  owners.  If  It  can  be  operated  profitably,  tbe 
interest  of  those  coneei-ned  will  rarely,  If  ever,  fall  to  keep  It  In  operation 
so  as  to  subserve  the  public  use.  If  it  cannot,  we  know  of  no  mode  by 
which  tbe  state  can  compel  those  by  wliom  It  was  constructed  to  operate  It 
at  a  loss,  and  certainly  there  Is  no  mode  provided  \jiy  which  It  can  be  oper- 
ated  at  the  risk  of  the  state." 

There  is  another  point  of  view.  The  purchasers  of  this  railroad 
bought  it  at  public  auction,  under  an  order  of  this  court.  They  pur- 
chased all  the  visible  property  of  the  insolvent  railroad  corporation,  its 
rolling  stock,  roadbed,  iron  on  the  road,  together  with  its  franchises, 
including  the  rights  of  way.  At  the  time  theypurchased,  private  per- 
sons could  buy,  own,  and  operate  a  railroad.  The  legislature  of  South 
Carolina  repealed  this  privilege,  and  required  all  natural  persons  own- 
ing railroads  to  organize  as  a  corporation  within  60  days,  and,  failing 
so  to  do,  declared  that  they  forfeited  all  the  franchises  of  the  railroad 
company.  They  did  not  fulfill  this  condition.  They  could  not  be 
compelled  to  fulfill  this  condition.  No  power  exists  in  the  legislature 
to  compel  an  individual  to  join  a  corporation  or  to  compel  several  in- 
dividuals to  become  a  corporation.  They  accepted  the  results  of  a 
failure  to  comply  with  the  condition,  and  voluntarily  forfeited  its 
franchises.  This,  however,  did  not  deprive  them  of  their  property,  not 
included  in  their  franchises.  Being  the  owners  of  this  property,  hav- 
ing dominion  over  this  property,  they  could  dispose  of  it  at  pleasure. 
True,  it  had  been  applied  to  a  public  use.  But  the  legislature  has 
defeated  and  forbidden  that  use.  If  the  purchasers,  this  act  having 
been  passed,  cannot  dispose  of  their  property,  they  arc  deprived  of  it 
without  due  process  of  law. 

So  far  the  question  has  been  discussed  with  reference  to  the  facts 
and  circumstances  surrounding  the  case  when  the  purchase  was  made, 
and  the  order  permitting  the  removal  of  the  iron  was  passed.  Since 
this  intervention  two  persons  have  made  distinct  and  binding  offers 
to  lease  the  railroad,  if  it  be  restored,  and  so  to  operate  the  same. 
This  offer  comes  too  late.  Rights  have  vested  and  acts  have  been 
done  which  cannot  be  set  aside.  The  rails  have  been  removed  and 
have  been  sold.  To  restore  them  would  require  the  investment  of 
money  by  the  purchasers,  the  remuneration  of  which  will  be  fixed, 
not  at  its  value,  but  at  the  rental  value,  which,  in  the  estimation  of 
third  persons,  will  enable  them  to  operate  the  road.  Nor  can  these 
offers  be  taken  as  indicating  the  value  of  the  road  at  the  date  of 
its  sale.  Apart  from  the  fact  that  long  experience  has  shown  that  the 
best  test  of  the  value  of  property  is  a  sale  at  public  auction  open  to  all 
bidders,  not  one  effort  was  made  by  any  one,  either  among  those 
using  the  road  or  owning  property  adjacent  to  it,  either  to  buy  it  or 
to  aid  it  in  its  extremity.  Not  a  dollar  of  subscription  money  was 
used  in  its  construction.    Not  a  bid  upon  it  was  ever  made  excetH:  by 
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these  purchasers,  and  two  of  them  were  holders  of  receiver's  certifi- 
cates, bidding  to  protect  themselves.  No  better  test  could  be  had 
showmg  that  in  public  opinion  the  property  was  not  profitable.  When 
the  conveniences  offered  by  the  road — offered,  but  by  no  means  ac- 
cepted by  the  public — were  withdrawn,  then  some  of  the  public  be- 
came awake  to  the  fact  that  that  road  could  have  been  made  useful, — 
had  been  neglected.  But  this  neither  the  purchasers  nor  the  court 
could  foresee.  The  value  of  the  road,  or  rather  its  hopeless  want  of 
value  as  an  investment,  was  determined  by  the  facts  existing  at  the 
time  and  the  attitude  of  the  public  to  it. 

As  the  result  of  this  examination,  it  will  appear  that,  in  the  circum- 
stances of  this  case,  the  purchasers  could  rightfully  exercise  the  option 
(rf  accepting  the  provisions  of  the  act  of  the  legislature  by  incorporat- 
ing themselves  within  60  days  after  its  passage,  and  trying  the  opera- 
lion  of  the  road,  or  of  forfeiting  the  franchises  they  had  purchased ; 
that  they  exercised  this  option,  and  forfeited  the  franchises,  rendering 
any  proceedings  in  quo  warranto  unnecessary;  that  thenceforward 
any  attempt  by  them  to  exercise  the  franchises  of  a  railroad  company 
would  have  been  unlawful;  that  they,  being  the  owners  of  property 
which  could  not  be  used  for  the  purposes  oT  a  railroad,  by  reason  of 
this  forfeiture,  and  the  illegality  of  its  use  consequent  thereon,  could 
lawfully  dispose  of  the  same ;  that  having  thus  taken  up  the  rails  on 
the  road,  and  having  sold  them,  this  court  will  not  compel  them  to 
buy  other  rails,  rebuild  the  decayed  trestles,  decayed  when  the  pur- 
chase was  made,  renew  the  cross-ties,  which  were  also  decayed  at  that 
time,  and  operate  the  railroad  without  remuneration. 

There  is  another  intervention  in  this  case  filed  by  landowners 
through  whose  lands  the  railroad  company  had  rights  of  way.  Their 
rights  win  depend  upon  the  correctness  of  the  adjudication  on  this 
branch  of  the  case.  As  without  doubt  the  review  of  an  appellate  court 
will  be  sought,  further  proceedings  in  the  matter  will  be  postponed  to 
await  such  an  adjudication. 


L  Patbnts— Epkect  of  Licekse— Estoppbl  of  Licensor  to  Dbnt  Validitt. 
Tlie  owDer  of  a  patent,  wlio,  for  a  Tsluable  consideration,  bas  granted 
an  exclnaWe  license  thereunder,  is  estopped  to  deny  that  the  licensee 
.took  good  title  to  the  privilege  which  he  undertook  to  conTey;  and  he 
cannot  detoid  against  a  suit  by  the  licensee  against  him  for  Infringement 
OQ  the  ground  that  lie  bad  granted  a  prior  license,  of  which  complainant 
had  notice. 

&  Same— Suit  von  luFniKOKMEXT— Preliminary  Ikji-nctiok. 

In  a  suit  for  Infringement  by  an  exclusive  licensee  under  a  patent 
i^lnst  the  licensor,  a  defense  that  the  license  was  procured  by  fraud 
cannot  be  considered  on  a  motion  for  preliminary  Injunction,  especially 
where  the  defendant  has  retained  the  consideration  received,  and  has 
taken  no  steps  to  procure  a  rescission;  and,  for  the  purposes  of  such 
Bwtlra,  tbe  license  must  t>e  treated  as  ralld. 


In  Equity.  Suit  for  infringement  of  letters  patent  No.  414,335, 
issued  November  5,  1889,  to  Charles  Henry  Webb,  as  assignee  of 
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Lester  C.  Smith,  for  an  improvement  in  ackiing  machines.   On  motioti 
for  preliminary  injunction. 

A.  Parker-Smith,  for  complainant. 
R.  A.  Parker,  for  defendant. 

KIRKPATRICK,  District  Judge.   The  bill  of  complaint  m  this 
case  sets  out :    That  some  time  in  the  year  1889  Lester  C.  Smith  filed 
an  apphcation  with  the  proper  authorities  for  a  patent  for  a  new  and 
useful  improvement  in  adding  machines,  and  that  before  the  patent 
office  had  acted  upon  said  application  said  Smith  conveyed  to  Charles 
Henry  Webb  all  his  right,  title,  and  interest  in  and  to  said  application, 
and  the  invention  and  improvement  covered  thereby,  and  requested 
that  said  patent,  when  granted,  be  issued  to  said  Webb.  Accordingly, 
on  November  s,  1889,  a  patent  (No.  414,335)  issued  from  the  patent 
office  to  said  Webb  for  such  improvement.   That  afterwards  said 
Webb  conveyed  to  Webb's  Adder  Company  all  of  his  right,  title,  and 
interest  in  said  patent,  and  the  said  company  afterwards  conveyed  the 
same  to  Edwin  R.  Beach,  who  is  the  sole  defendant  in  this  suit.  The 
bill  also  recites  that  afterwards  the  said  Edwin  R.  Beach  granted  to 
the  complainant,  by  instrument  in  writing  dated  July,  1900,  the  full 
and  exclusive  license  and  authority  to  make  and  sell  the  improvement 
covered  by  said  letters  patent  No.  414,335,  for  a  period  of  three  years, 
beginning  August  i,  1900.    The  bill  further  alleges  compliance  on  the 
part  of  the  complainant  with  her  part  of  said  agreement  of  license,  the 
payment  of  the  sum  of  the  $300  called  for  therein,  and  the  expendi- 
ture of  a  large  sum  of  money  in  preparation  to  put  upon  the  market 
the  required  number  of  adders.   The  bill  charges  infringement  by  said 
licensor,  in  that  he  had  sold  adders  covered  by  the  claims  of  the  patent, 
wliich,  to  his  knowledge,  were  made,  not  by  the  complainant,  but 
contrary  to  the  terms  of  the  license.   There  is  a  prayer  for  an  injunc- 
tion pendente  lite  restraining  defendant  and  his  agents  from  further 
infringement. 

The  answering  affidavits  do  not  deny  the  specific  charges  of  infringe- 
ment set  out  in  the  bill  of  complaint,  and  which  consist  of  sales  of  the 
patented  article  during  the  term  of  the  license,  but  seek  to  justify 
them  on  the  ground  that  the  complainant  did  not  get  good  title  to  her 
license — First,  because  the  defendant  at  the  time  of  executing  said 
license  had  no  legal  authority  to  make  the  license,  he  having  before 
that  time  given  a  similar  exclusive  license  to  another  party,  of  which 
the  complainant  had  notice;  and,  second,  because,  as  defendant  al- 
leges, he  was  induced  to  execute  the  license  to  the  complainant  through 
false  representations  made  by  one  Herring,  who  acted  as  complain- 
ant's agent  in  procuring  the  license,  as  to  the  financial  responsibility 
of  the  prior  licensee,  and  its  capability  to  carry  out  its  contract. 

It  is  well  settled  that,  as  against  the  owner  of  a  patent,  a  licensee 
cannot  set  up  invalidity  to  avoid  the  payment  of  the  royalties.  He  is 
estopped  from  so  doing  by  acceptance  of  the  license.  For  like  reason 
it  would  seem  inequitable  and  unjust  that  the  grantor  of  an  exclusive 
license  under  a  patent  should  be  permitted,  during  the  term  of  the 
grant,  to  deny  that  the  grantee  took  good  title  to  the  privilege  which 
he  himself  undertook  to  convey.    In  a  suit  between  the  licensee  and 
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third  parties  this  objection  might  be  raised,  but  surely  not  by  one  who 
receiTed  a  vahiable  consideration  for  the  grant.  The  purchaser  of 
a  license  takes  it  subject  to  all  outstanding  licenses,  and  notice  of  their 
existence  is  not  essential  to  their  validity,  nor  necessary  for  their  en- 
forcement. Notice  of  an  outstanding  prior  license  would  not  render 
void,  as  between  the  parties,  the  license  which  had  been  given  and  ac- 
cepted, but  merely  affect  any  remedy  in  the  way  of  damages  which 
might  be  sustained  by  reason  of  its  existence.  Whatever  may  be  the 
ri^t  of  the  complainant  under  the  license  as  against  third  parties,  cer- 
tainly as  against  the  licensor  she  is  entitled  to  protection. 

The  oUier  defense  cannot  be  sustained  at  this  time.  Allegations 
of  fraud  such  as  are  relied  on  cannot  be  considered  now.  Their  de- 
termination must  await  determination  on  final  hearing.-  Until  that 
time  the  license  speaks  for  itself.  It  is  admitted  that  when  the  con- 
tract was  signed,  according  to  its  terms,  the  licensor  accepted  $300. 
For  more  than  a  year  this  money  has  been  retained,  and  no  action  has 
been  taken  by  the  defendant  to  rescind  the  contract  for  the  fraud  he 
now  sets  up,  nor  has  he  refunded  the  money.  In  the  meaowhUe  he' 
has  stood  idly  by  and  permitted  the  complainant  to  expend  large  siuns 
of  money  in  preparing  to  make  and  put  upon  the  market  the  patented 
machines. 

On  the  case  as  made  on  the  moving  papers  and  answering  affidavits, 
I  am  of  opinion  that  the  complainant  is  entitled  to  the  preliminary  in- 
junction against  the  defendant  as  prayed  for.  Let  a  decree  be  {n-e- 
pared. 


(DUtrlct  Court.  N.  D.  Mew  York.   February  10,  1902.) 
No.  232. 

ftiimuPTCT— DisoBABOU— Fausr  Oath. 

Clear  and  couTinclng  proof  Is  required  to  sustain  objecttons  to  a  banfc- 
mpfs  discharge  ou  the  ground  tbat  be  omitted  ptoperty  from  bla 
scbednles  and  made  a  false  oatb  tbereto. 

In  Bankruptcy.    On  application  for  discbarge. 

G.  S.  &  H.  L.  Hooker,  for  bankrupt. 
James  A.  Wood,  for  creditor. 

COXE,  District  Judge.  I  have  read  the  report  of  the  referee  and 
have  examined  the  papers  submitted.  I  agree  with  the  referee  that  the 
objections  to  the  discharge  have  not  been  established.  The  questions 
discussed  have  heretofore  been  decided  by  me  in  analogous  circum- 
stances. In  addition  to  the  cases  cited  by  the  referee  the  attention 
of  counsel  is  called  to  the  following:  In  re  Howden  (D,  C.)  11 1  Fed. 
723;  In  re  Eaton  (D.  C.)  110  Fed.  731.  In  these  cases  the  objections 
prindpalfy  relied  on  by  the  objecting  creditor  were  considered,  upon 
somewhat  similar  facts,  and  disposed  of  adversely  to  the  creditor's  con- 
tention. 

The  report  is  confirmed  and  the  discharge  is  granted. 
U8F.-«n 
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WESTEBV  KLBCTRIC  00.  T.  ANTHRAOITB  TSLSPROW  GO.  «t  at 

(Gbcnit  Conrt  W.  D.  FemuylTanift,  Junuy  S7,  1003.) 

L  Patbnt8— Suit  fob  Is  FBtsoEMKNT— Effect  ot  Pbior  Adjudication. 

A  circuit  court  will  not  bold  Itself  concluded  by  a  decree  entered  hj 
It  in  a  prior  suit  adjudging  tbe  validity  of  a  patent,  although  such  de- 
cree has  been  affirmed  on  appeal,  where  It  appears  that  prior  to  the 
hearing  in  the  cause  It  had  ceased  to  be  an  advemry  proceedlni^  wbteh 
fact  was  unknown  to  either  court 

B.  Saue — Invention— Telspuoke  Apparatus. 

The  Oarty  patent,  No,  449,106,  for  Improvements  In  telephone  circuits 
and  apparatus,  construed,  and  Aeld  void  for  lack  of  patentable  novelty. 
In  view  of  tbe  prior  development  of  tbe  art  and  the  definite  prior  kiunri- 
ed|;e  by  tlw  electilcal  profession  of  the  principles  vpon  wlileli  turn  la* 
ventlon  claimed  thwein  rests,  which  rendered  the  combloatlon  oC  de- 
vices shown,  all  of  which  were  old,  but  the  natural  outgrowth  ct  snch 
devriopment. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  449,106, 
issued  March  31,  1891,  to  John  J.  Carty  for  improvements  in  tele- 
phone circuits  and  apparatus.    On  final  hearing. 


George  P.  Barton  and  Frederick  P.  Fish,  for  complainant. 
Charles  C.  Bulkley  and  R.  S.  Taylor,  for  respondents. 

Before  ACHESON,  Circuit  Judge,  and  BUFFINGTON,  District 


BUFFINGTON,  District  Judge.  This  is  a  bUl  filed  by  the  West- 
em  Electric  Company  against  the  Anthracite  Telephone  Company  and 
others,  charging  infringement  of  letters  patent  No.  449,106,  now  owned 
by  complainant,  appU^  for  August  16,  1890,  and  grsinted  March  31, 
X891,  to  John  J.  Cfarty,  for  telephone  circuit  and  apparatus.  This  pat- 
ent has  heretofore  been  considered  by  the  courts  of  this  circuit.  In 
the  case  of  Western  Electric  Co.  v.  Millheim  Electric  Tel.  Co.  (C.  C.) 
88  Fed.  505,  the  patent  was  held  valid  in  an  opinion  delivered  by  Buf- 
fington,  J.  This  decree  was  affirmed  by  the  circuit  coiut  of  appeals, 
in  an  opinion  reported  in  37  C.  C.  A.  38,  95  Fed.  152,  delivered  by 
Kirkpatrick,  J.,  the  remaining  members  of  the  court,  Acheson  and 
Dallas,  JJ.,  concurring.  Later,  the  present  bill  was  filed,  and  a  pre- 
liminary injunction  on  the  adjudged  patent  sought  against  tbe  re- 
spondents. On  hearing  such  motion.  Judge  Acheson  refused  a  pre- 
liminary injunction  in  an  opinion  found  at  100  Fed.  301.  In  addition 
to  other  grounds  thereto  moving  the  court,  including  the  fact  that  in 
the  Millheim  Case  the  court  had  not  been  required  to,  and  had  not 
in  fact,  passed  upon  or  defined  the  scope  of  the  claims,  it  was  there 
said: 

"Bnough,  however,  here  appears  to  Justify  a  refusal  of  a  pr^Itailnary  In- 
junction unless  the  adjudication  in  tbe  Millheim  Case  ts  to  be  considered 
as  conclusive  against  the  defense  of  prior  use  at  tills  preliminary  stage  ot 
tbe  case.  But  the  proofs  before  the  court  disclose  clrcumstaucee  connected 
with  that  adjudication  which.  I  think,  ought  to  deprive  It  of  such  effect. 
Zt  appears  that  the  American  Bell  Telephone  Company  was  and  is  the  o\rncx 
of  mate  than  one-half  of  tbe  capital  stock  of  the  Western  Eaectric  Oompaay. 
the  idalntlffs  In  tbe  Mlllbelm  Case  and  in  this  suit,  and  that  by  virtue  ot 
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BQch  controlling  ownership  and  also  by  reason  of  contract  relations  be- 
tween these  companies,  said  two  companies  were  and  are  Jointly  Interested 
In  this  litigation  on  the  Carty  patent,  their  common  Interest  being  to  sustain 
tbe  patent  Now  It  further  appears  that,  pending  the  salt  In  the  Mlllhelm 
CkKi  the  local  r^resentatlve  of  said  Bdl  Telq>bone  Company,  acting  In  the 
interest  of  tbat  company,  and  for  it;  bought  ont  the  Mlllhelm  Telephone 
Oompany  and  all  Its  property.  The  negotiations  for  this  purpose  began  In 
January,  1696.  The  tmxa  of  sale  were  settled  on  February  10th.  and  the 
transaction  was  consummated  by  transfer  and  delivery  of  possession  In 
Uarch.  189S,  when  the  alleged  Infringing  apparatus  was  taken  out  by  the 
Mlllhelm  lines  and  replaced  by  other  apparatus.  It  seems  to  me  from  the 
evidence  that  a  real  controversy  between  the  Western  Electric  Company  nnd 
Che  Hlllhelm  Electric  Telephone  Company  no  longer  existed  when  the  Mlll- 
helm Case  was  beard  In  the  drcntt  court  od  February  17,  I8fi8.  Certainly, 
there  was  no  sudi  dispute  when  that  court  made  Its  decision  on  July  IS, 
1896.  It  may,  I  think,  be  affirmed  confidently  that  if  the  learned  jadj;e 
who  sat  In  the  circuit  court  had  known  the  facts,  he  would  not  have  heard 
or  decided  the  MUlhelm  Case,  and  that  the  court  of  appeals  -would  have  dis* 
missed  the  appeal  had  the  facts  been  brought  to  Its  notice.  Lord  v.  Veazfe.  , 
8  How.  251.  12  U  Ed.  1067;  Cleveland  v.  Chamberlain.  1  Black,  419.  17  L. 
Ed.  83:  East  Tennessee.  V.  &  O.  R.  Co.  t.  Southern  Tel.  Co„  125  U.  S.  095, 
8  Sup.  Ct  1891,  31  L.  Ed.  853." 

Subsequently,  much  testimony  was  taken  in  this  case,  and  it  came 
up  for  filial  hearing  before  Judges  Acheson  and  Buffington.  Being 
fully  advised  of  the  facts  on  such  hearing,  this  court  adheres  to  the 
view  above  expressed,  that  the  prior  decision  of  this  court,  reported 
tt  88  Fed.  505,  ^fid  affirmed  by  the  drcuit  court  of  appeals,  is  not 
conclusive  in  the  present  case. 

As  the  general  nature  of  telephone  party  lines  and  the  difference  be- 
tween series  and  multiple  systems  are  quite  fully  set  forth  in  the  prior 
opinions,  they  need  not  be  here  detailed  at  length.  Suffice  it  to  say 
the  Carty  device  is  of  the  multiple  circuit  construction,  and  at  each  sta- 
tion is  a  permanent  bridge,  in  which  is  seated  a  bell  magnet,  with  a 
high  coefficient  of  self-induction,  and  of  marked  impedance.  There 
are  also  two  other  bridges,  normally  open,  and  closed  only  when  the 
station  is  in  use.  The  telephone  bridge  circuit,  normally  open^  is 
dosed  in  multiple  arc  with  its  own  bell  magnet,  and,  of  course,  with 
all  others  in  the  line,  when  in  use.  The  generator  call  circuit,  normal- 
ly open,  when  used,  forms  a  second  bridge  or  cross  connection  be- 
tween the  wires  in  parallel  circuit  with  the  bridge  circuit  of  its  own  bell 
and  those  of  all  others  in  the  line.  In  operation,  the  tendency  of  the 
call  current  to  short-circuit  is  counteracted  by  using  a  bell  magnet 
of  hip;h  self-induction  and  impedance.  This  not  only  prevents  stwrt- 
drcuiting,  but  effects  a  more  even  current  distribution  through  the 
bell  magnets  of  the  entire  system.  By  means  of  the  numerous  wind- 
ings of  the  bell  magnets,  the  small  portion  of  the  call  current  passing 
exerts  a  marked  magnifying  effect  on  the  cores  and  a  spirited  working 
of  the  call  signal.  Does  such  combination  involve  patentable  novelty? 
•  The  solution  of  this  question  turns  on  whether  the  placing  in  combina- 
tion of  these  elements  all  of  which,  individually,  were  old  in  the  art, 
involved  inventive  genius,  or  was  the  natural  advance  inddent  to  the 
application  of  electrical  engineering  skill  to  the  solution  of  recognized 
difficulties.  In  that  connection,  it  will  be  observed  the  general  prin- 
ciples applicable  to  series  and  multiple-arc  distribution  of  currents 
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were  known  and  utili2ed  prior  to  Carty's  alleged  invention,  and  that 
in  a  multiple-arc  system  the  current  divided  itself  among  parallel 
bridges  in  proportion  to  their  several  resistances.  Moreover,  it  was 
known  that  by  the  use  of  magnets  of  high  impedance  certain  currents 
would,  and  certain  would  not,  be  allowed  to  pass.  So  also  the  dif- 
ference between  voice  currents  and  generator  call  currents  in  tele- 
phoning was  appreciated,  and  the  fact  that  high  impedance  magnets 
were  opaque  to  the  former,  but  not  to  the  latter.  Now,  wherein  does 
the  alleged  invention  He  in  Carty's  arrangement?  We  take,  as  fairly 
representative  of  complainant's  contention^  the  statement  Of  Mr.  Mc- 
Berty,  an  officer  of  the  complainant  company  and  an  expert  witness 
by  it  called : 

"The  Inrentlon  of  the  patent  In  salt  1b  a  many-atatlbD  or  party  telephone 
line,  in  which  the  parts,  the  different  signaling  and  speech  transmitting  In- 
Btmments,  are  so  adapted  and  arranged  with  relation  to  each  other,  both  at 
each  and  at  all  of  the  stations,  that  they  work  hannonlonsly,  each  without 
Impairing  the  efficiency  of  the  other.   The  central  Idea  of  the  Invention  Is 
found  in  the  connection  of  the  different  Instruments  In  multiple;  the  ports 
at  each  station  are  connected  in  multiple  at  the  station,  and  the  different 
stations  are  connected  In  multiple  with  the  line  conductora.   As  this  was 
not  possible  with  the  apparatos  arranged  tor  serial  connection,  the  dlffovnt 
appliances  for  the  substation  were  also  modified  by  Carty  to  adapt  them  to 
one  another  in  their  new  relations  in  the  circuit,  and,  indeed,  to  mabe  the 
new  arrangement  possible;  and  In  the  case  of  the  call  bell  particularly,  a 
new  appliance  was  provided  of  high  Eesistance  and  of  very  high  Impednnce 
or  self-induction.   A  bell  was  constructed  with  long  magnets,  with  more 
iron  than  usual,  and  with  a  great  number  of  turns  or  fine  wire,  the  con- 
struction resulting  In  self-iuduction  so  great  as  to  prevent  the  transmission 
of  telephone  currents  through  It  in  Its  place  In  the  circuit  The  selt-luilac- 
tlon  of  a  magnet  reaults  from  the  same  condition  which  makes  it  a  ma^et 
and  enables  It  to  do  work;  and  here  in  Oirty*s  Invention  this  quality  wblcb. 
in  the  series  arrangement,  had  limited  the  construction  of  party  lines  and 
Impaired  their  usefulness,  is  taken  advantage  of,  amplified,  and  utilised  to 
construct  a  bell  which  may  be  connected  In  a  bridge  of  a  telephone  •drcnlt 
without  forming  a  dlv^Ung  path  for  tele^one  curteuta." 

It  will  thus  be  seen  that  according  to  Mr.  McBerty  the  central  idea 
of  the  invention  was  the  connection  of  the  different  elements  in  mul- 
tiple at  each  station  and  the  different  stations  in  multiple  with  the 
line  conductors.   That  is,  Carty  put  each  of  the  three  essentials  of  a 
station,  viz.,  call,  voice,  and  signal  apparatus,  in  its  own  bridge,  and  he 
placed  the  station  itself  in  bridge  with  the  line  conductors.   The  serial 
apparatus  of  the  call  and  voice  apparatus  were  modified  to  adapt  them 
to  the  new  multiple  relation,  and  "in  the  case  of  the  call  bell  particu- 
larly a  new  appliance  was  provided,  of  high  resistance*  and  of  very 
high  impedance  or  self-induction."  Statements  made  by  Mr.  Carty  him- 
self both  in  an  address  delivered  September  9, 1890,  at  the  Detroit  con- 
vention of  the  National  Telephone  Exchange  Association,  and  also  in  a 
letter  of  November  1,  1890,  to  the  London  Electrical  Review  com- 
menting on  such  address,  show  wherein  he  considered  his  invention 
did,  and  wherein  it  did  not,  lie.   In  his  jud^nent  at  that  time  it  did* 
not  lie  in  bridpfing.    His  address  was  on  bridging  bells,  but  bridgriti^ 
he  explicitly  disavows.   He  then  said : 

"We  do  not  want  to  make  any  contention  tar  a  patent  on  brldi^in^ 
Bridging  appantna  la  net  new.   It  was  advocated  In  a  papa-  read  at  Mlnx&el 
apoUs  last  year,  and  one  of  the  first  things  tbat  Mr.  Hlbbard  dM   in  -uie 
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loi^dlstance  company  wu  to  tbrow  out  tbe  looping  arrangement  ai^  bridge 
the  operators  In.** 

In  his  letters  he  says: 

1  woold  call  yoar  attention  to  tbe  fact  that  as  shown  by  the  official  re- 
port of  the  conrentlon  proceedings  and  all  published  acconntS  of  my  re- 
marks, I  did  not  claim  any  nov^ty  for  tbe  bridging  system  per  se,  being 
well  a^fare  tbat  It  bad  bem  In  nse  for  years,  both  in  Bnrope  and  America." 

Wherein  his  mvention  did  lie,  he  thus  states  in  the  Detroit  con- 
vention address: 

"The  bell  is  on  exhibition  Id  the  rear  of  this  hall.  It  Is  a  magnetic  bell 
tlut  Is  much  simpler  than  any  yet  designed.  There  la  no  bottom  contact  on 
n,  and  tlie  bell  rings  equally  well  whether  the  telephone  is  on  the  hook  or 
off.  Tbe  construction  of  that  bell  Is  very  little  different  from  some  otber 
bells  tbat  are  made  to  do  tbe  work,  but  when  you  come  to  use  10  or  16 
itations  OQ  a  line  you  hare  got  to  have  exactly  that  construction,  and  It  Is 
such  an  Important  matter  to  the  licensee  that  we  are  making  great  effort 
to  get  a  patent  upon  It.  In  designing  that  we  not  only  have  an  Idea  of  our 
Immediate  wants,  but  we  aimed  to  get  a  bell  that  we  could  say  would  ' 
work  on  any  line  up  to  20  stations.'* 

This  view  he  confirms  in  another  part  of  his  London  letter,  where 
be  says: 

"My  Invention,  however,  relates  to  a  specially  designed  bridging  magneto 
bdl,  by  means  of  which  the  talking  and  signaling  on  a  line  containing  20 
•tationa  equli^ed  with  this  bell  are  equally  as  good  as  vltb  a  Una  containing 
only  2  stations.  These  results  are  not  attainable  with  tbe  ordinary  fwm  of 
magneto  bell.  The  details  of  the  construction  of  my  bell  were  not  described 
by  me  at  the  convention,  as  an  application  for  patent  rights  was  iJiea  pend- 
ing in  tbe  United  States  patent  office." 

It  will  be  noted  that  the  patent  in  suit  is  not  for  a  magneto  bell, 
but  for  a  combination  of  which  such  ^ell  is  an  element.  These 
statements  are  not  here  cited  as  constituting  an  estoppel  as  against 
Carty,  but  they  have  an  important  bearing  on  the  statements  in  his 
subsequent  testimony  claiming  a  broader  scope  for  his  improve- 
ment.   Moreover,  the  accuracy  of  this  earlier  statement  is,  we  think, 
supported  by  other  testimony.    In  testing  the  alleged  patentable 
novelty  of  this  improvement,  the  exceedingly  rapid  development  of 
the  art  is  a  factor  to  be  considered.    Once  it  was  started,  the  coun- 
try was  strung  with  wires  with  unparalleled  rapidity.    In  this  hasty 
development,  attention  was  naturally  first  given  to  city  systems  pro- 
vided with  exchanges  and  to  long-distance  lines  uniting  large  cities. 
Rural  and  side  lines  were  of  less  importance,  and  naturally  problems 
incident  to  the  lines  in  and  connecting  large  commercial  centers  de- 
manded and  received  the  earliest  and  best  tele^ionic  engineering 
study.    Whatever  advances  were  made  in  these  long-distance  and 
exchange  systems  would  naturally  be  extended  later  to  the  develop- 
ment of  the  less  important  Hnes.   This  reasonable  and  to  be  ex- 
pected course  of  events  we  see  strikingly  exemplified  in  the  present 
case.    But  while  we  naturally  look  to  the  exchange  and  the  long- 
distance tine  for  such'  development,  and  in  fact  find  it  there  exist- 
ing,  the  initial  development  therein  made,  and  the  devices  used  in 
such  systems,  were  not  called  to  our  attention  in  the  Millheim  Case. 
Taking  up  first  the  exchange  system,  we  find  there  in  use  the  oper- 
ator's cord  circuit,  shown  in  the  accompanying  sketch : 
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A  cord  circuit  is  one  of  several  such  fixtures 
at  each  operator's  table  before  a  switch  board 
in  a  central  office.   Its  purpose  is  to  con- 
nect lines  of  subscribers  for  conversation. 
The  method  of  its  use  is  as  follows:  At 
the  left  of  the  above  sketch  is  a  subscriber's 
annunciator  or  calling  signal  drop.   This  is 
in  the  subscriber's,  and  not  in  the  operator's, 
circuit.   When  the  subscriber  calls  the  cen- 
tral operator  she  plugs  into  a  spring-jack 
on  the  board,  thus  cutting  out  the  calling 
subscriber's  annunciator  and  connecting  her 
cord  circuit  with  his  line.   At  the  center  of 
the  cord  circuit,  and  normally  disconnected 
from  the  line  at  both  terminals,  but  adapted 
to  be  connected  by  spanning  the  line,  is  her 
telephone.    By  pressing  on  buttons  above 
and  below,  she  connected  her  telephone 
with  both  sides  of  her  cord  circuit  and  in- 
quired  for  the   number  wanted.  Having 
learned  such  number,  she  then  inserts  the 
right-hand  plug  of  her  cord  circuit  into  the 
1^   spring-jack  of  the  desired  subscriber.  At 
3    the  .right  of  the  cord  circuit,  normally  dis- 
5   connected  from  the  line  at  both  terminals, 
^   but  adapted  to  be  connected  therewith  by 
spanning  the  line,  is  a  call  generator.  By 
«2  pressing  the  buttons  as  before  she  connects 
S  the  generator  with  the  two  sides  of  the  line 
^  of  the  subscriber  to  be  called,  and  at  the 
2  same  time,  by  breaking  the  contacts  with 
the  cord  circuit  lines,  she  disconnects  the 
O  remainder  of  the  cord  circuit  from  the  gen- 
erator, and  by  operating  the  generator  thus 
sends  a  call  to  the  desired  subscriber  alone. 
She  then  disconnects  the  generator  and  thus 
restores  the  contacts  between  her  cord  cir- 
cuit and  the  line  of  the  subscriber  called.  In 
this  situation,  which  is  the  condition  shovm 
^  in  the  sketch,  the  lines  of  the  two  subscrib- 
^  ers  are  connected  by  a  continuous  line 
through  the  cord  circuit.  But  so  long  as  this 
condition  continues,  both  subscribers  are 
powerless  to  break  their  continuous  connec- 
tion and  put  themselves  in  a  position  to  com- 
municate with  other  subscribers.    To  do 
this  it  is  apparent  that  the  agency  of  the  cen- 
tral operator  must  be  invoked,  and  the  ap- 
paratus by  which  this  is  done  must  be  such 
that,  while  it  is  in  a  permanent  permissible 
operative  relation  as  a  signaling  apparatus^ 
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it  must  meanwhile  be  opaque  to  the  voice  currents  of  the  conversing 
subscribers.  Such  result  was  effectively  secured  by  the  device  in  the 
sketch  marked  "Signal  Drop,"  and  known  as  a  "clearing-out"  annun- 
ciator. If  the  electro-magnet  which  operates  the  si|;nal  drop  was  of 
low  impedance,  the  voice  current  would  short-drcuit,  and  conversa- 
tion would  be  unsatisfactory;  hence  one  of  high  impedance  was  used, 
and  prevented  such  result.  At  the  same  time  the  signaling  cur- 
rent, either  an  alternating  generator  current  of  low  frequency  or  a 
steady  battery  one,  crosses  freely  and  signals.  The  use  of  these 
signal  drops,  and  the  functional  effects  sectu-ed  by  them,  are  clearly 
pointed  out  by  different  witnesses.  Mr.  Dunbar,  an  expert  for  re- 
spondents, says : 

"The  disconnecting  annnnelator  was  normally  bridged  across  the  main 
wires  of  the  clreolt  ready  to  recelre  a  disconnecting  signal  sent  otw  ttxe  line 
by  eWier  of  the  connected  subscribers,  and  was  tbns  bridged  across  the  two 
wires  of  tibe  main  line  while  convrasatlon  was  taking  place  between  the 
two  snbscrlbm.  This  disconnecting  annunciator  was  wound  to  a  high  re- 
sistance and  high  inductance,  bo  that  bat  little  of  the  telephone  curreDt 
would  be  shanted  or  short-circuited  through  this  path,  and  also  so  that  this 
disconnecting  annanclator  would  readily  reei>ond  to  the  generator  currents 
sent  over  this  same  main  line  from  either  snbscrlber's  ststion.  These  dis- 
connecting annunciators  were  used  to  ^ve  a  vlsnal  Indication  to  the  oper- 
ator, by  the  releasing  of  a  shutter  through  the  agency  of  an  armature  at- 
tracted by  the  high-wound  magnet  of  the  annunclatw.  Snch  visual  signals 
wwe.  of  course,  better  adapted  tar  attracting  the  attentloD  of  the  operatw 
at  the  central  office  than  the  bells  used  at  the  subscriber's  stations  to  attract 
the  attention  of  the  subscribers." 

Thomas  D.  Lockjvood  is  an  officer  of  the  complainant  company, 
and  was  called  as  a  witness  in  its  behalf,  and  acted  as  attorney  for 
the  applicant  in  preparing  the  application  for  and  specifications  of 
the  patent  in  suit.  He  testified  in  the  interference  case  of  Kellogg  v. 
Scribner  v.  Pickemell,  No.  15,754,  and  his  testimony,  which  Mr. 
Lockwood  discussed  when  called  as  a  witness  in  the  present  case, 
is  quoted  by  Mr.  Dunbar,  as  follows : 

'•Interrogatory  186.  When  did  you  first  know  of  the  use  In  any  switch 
board  of  annunciators  whose  cores  were  wound  to  a  resistance  of  500  cAms, 
and  when,  if  ever,  were  coils  of  that  description  used  In  the  Boston  board, 
and  when,  if  tiiey  were,  and  you  know,  Avas  it  determined  to  use  such  colls 
in  that  board?   A.  I  suppose  that  although  the  resistance  of  SOO  ohms  pre- 
cisely Is  mentioned  In  the  question,  that  figure  as  there  given  means  virtually 
any  blgh  resistance  for  such  annunciators. — say  between  400  aud  1,000  ohms, 
—and  I  will  answer  accordingly.  The  first  case  of  which  I  know  is  that  or 
the  Paris  exchange,  and  I  knew  of  this  In  188i.   The  resistance  of  the  an- 
nnnciators  was  about  400  ohms.  Later,  when  metallic  circuit  switch  boards 
were  adopted  in  this  conntST'  and  used  on  a  large  scale,  the  first  instance 
being  t3ie  Oorttandt  street,  Kew  Tork,  exchnnge  switch  board,  It  became  evi- 
dent very  sborUy  after  tlut  swlteh  board  was  put  In  operation  that  talking 
was  unduly  weakened  by  having  dearlng-ont  annunciators  In  the  talking 
circuit  formed  of  any  two  lines,  and  that  If  clearlng-out  annunciators  were 
to  be  used  or  retained  In  use  they  must  be  placed  In  a  bridge  or  In  a  bra'nch 
to  ^rtb  (the  latter  In  the  case  of  grounded  lines) ;  and  to  the  end  that  when 
so  placed  In  Inrldge  or  branch  circuit  they  would  not  carry  off  a  large  portion 
of  tbe  talking  current  to  the  detriment  of  the  distant  telephone,  they  must 
be  made  of  high  resistance.** 

Mr.  Pickernell,  also  an  oiHcer  of  the  complainant  company,  says : 
**ES3cperlmental  drops  of  high  resistance  were  first  used  some  time  snbse- 

qooit  to  A^l  8, 1889.  The  high-resistance  Iwldglag  drop  at  toU  boards  was 

adopted  In  tbe  snmmw  of  188D.'* 
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The  Significance  of  the  relation  of  this  prior  structure  to  Carty*s 
apparatus  will  be  seen  from  the  following  considerations:   It  shows 

the  prior  use  for  signaling  of  a  magnet  of  such  high  impedance  and 
inductance  as  to  make  it  opaque  to  voice  currents;  such  magnet 
is  placed  in  bridge ;  the  call  mechanism,  as  well  of  the  subscribers  as 
of  the  central  operator,  was  not  in  series  with  the  signaling  appara- 
tus of  the  cord  circuit.  That  these  signals  were  visible  instead  of 
audible  is  a  matter  of  mechanical  detail ;  that  they  were  used  to  end 
a  conversation,  and  not  to  open  it,  makes  no  difference  in  prin- 
ciple. They  show  the  use  for  signaling  of  a  high  impedance  bell, 
opaque  to  voice  currents  and  in  bridge. 

We  also  find  in  the  prior  art  the  apparatus  used  for  signaling  in- 
termediate stations  of  long-distance  lines,  and  shown  in  the  ac- 
companying sketch: 

u    MM  RESISTAVC£ 
^        i}fi0f>  901  BELL. 


Such  intermediate  station  had  a  drop  or  signaling  bell  permanently 
bridged  on  the  line.    It  was  used  to  signal  the  station  operator,  so 
that  connection  could  be  made  with  a  local  subscriber.    Being  in 
constant  normal  operative  relation  it  stood  ready  for  use  when 
needed,  but  being  of  high  impedance  and  self-induction  it  was  opaque 
to  the  voice  currents  passing  between  the  principal  stations.  The 
cord  circuit  of  the  local  operator  formed  the  remainder  of  her  set. 
When  the  operator  was  signaled,  she  plugged  into  the  line,  and  that 
brought  her  cord  circuit  with  its  telephone  and  generator  into  oper- 
ative connection  with  the  line.    It  will  be  noted  the  telephone  was 
out  of  connection  with  the  line  as  in  the  Carty  device.   The  operator 
in  the  long-distance  station  brought  it  in  by  pressure  on  buttons  or 
the  like,  while  in  Carty's  device  it  was  brought  in  by  the  subscriber 
removing  it  from  the  hook.   These  differences  were  merely  mechan- 
ical, as  were  also  those  incident  to  the  generator.    Both  were  nor- 
mally disconnected ;  when  in  use  both  were  in  bridge.   The  functions 
of  tiiis  device  and  its  use  prior  to  the  Carty  patent  are  shown  in  the 
testimony  of  Mr.  Pickernell,  who  says: 

"High  resistance  magnets  were  first  used  at  Intermediate  Btationa  some 
time  after  Norember  14,  1899.  I  can't  state  Just  how  lony  after  It  was.  I 
find  that  oa  November  14th  I  advised  the  manufacturer  of  the  masneta 
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for  the  use  at  Intermediate  stations  that  the  sample  that  was  then  submitted 
to  my  approval  was  defective,  and  I  returned  this  sample  on  that  date  for 
correction.  It  probably  took  several  days  to  correct  the  sample,  and  prob- 
ably several  weeks  to  manufacture  a  lot  of  bells." 

The  witness  further  testified  iti  reference  to  the  foregoing  sketch 
that  the  bell  or  drop  marked  "A"  was  of  high  resistance  and  high 
self-induction ;  that  it  was  used  for  signaling  an  operator  at  an  inter- 
mediate station  (as  a  line  signal) ;  that  ^'this  drop  was  made  of  high 
resistance  and  high  self-induction  so  as  to  prevent  the  passage  or 
shunting  Qf  the  telephone  current  when  the  circuit  was  used  for 
transmitting  speech  between  the  terminal  stations."  The  proofs 
established  these  facts :  The  signaling  bells  were  of  high  impedance 
and  high  self-induction;  they  were  mounted  in  bridge;  they  were 
in  bridge  alone ;  they  were  used  for  initial  signaling, — conditions 
akin  to  those  of  Carty's  system.  Indeed,  that  the  whole  telephonic 
art  was  in  a  state  of  rapid  but  regular  development;  that  the  two 
devices  described  were  the  natural  outgrowth  of  such  progress;  and 
that  Carty's  device  was  one  of  the  regular  steps  of  such  advance 
when  party  lines  came  to  receive  their  due  share  of  skilled  electrical 
attention, — is  clear.  Some  phases  of  sudi  development  are  shown 
in  the  public  addresses  made  by  Messrs.  Pickemell,  Hibbard,  and 
Carty,  their  testimony,  and  the  part  they  bore  in  such  advance. 
These  three  trained  electrical  engineers  were  all  in  the  employment 
of  one  company,  and  engaged  in  the  introduction  of  long-distance 
lines  in  the  East.  They  joined  in  the  preparation  of  a  paper  en- 
titled "New  Era  in  Telephony,"  read  before  the  Minneapolis  con- 
vention of  the  National  Telephone  Exchange  Association,  held  Sep- 
tember zi,  1899,  and  composed  of  electrical  experts.  The  substi- 
tution for  pounded  lines  of  metallic  circuits  constituted  the  "new 
era"  to  which  the  paper  referred.  To  this  change  and  its  attendant 
problems  the  highest  electrical  thought  was  given,  and  the  change 
naturally  caused  many  advances  in  constructive  and  operative  meth- 
ods. Among  other  elements  was  the  multiple  party  line.  This 
paper,  which  is  printed  in  full  in  the  Western  Electrician  of  Sep- 
tember 21,  1899,  after  discussing  the  advantages  of  metallic  cir- 
cuits, refers  to  the  subject,  of  party  lines  as  follows : 

"With  the  extension  of  metallic  circuits  It  is  often  asked  how  they  may  be 
ntnized  for  the  service  of  two  or  more  snbscrlbcrs  on  the  same  drcult 
Probably  the  best  results  are  accomplished  by  bridging  the  different  Instru- 
mraits  onto  the  two  sides  of  the  metallic  circuit,  using  a  ringer  magnet  at 
each  loetnunent  of  high,  resistance  and  retardation.  By  this  arrangement 
the  electrical  balance  Is  preserved,  and  no  alteration  In  the  ordinary  form 
of  operating  apparatus  la  made  necessary.  It  has  been  the  practice  here- 
tofore to  loop  Intermediate  sets  of  Instruments  into  a  circuit.  At  first  this 
practice  was  persisted  In  when  metallic  circuits  were  Introduced,  additional 
instntmotta  being  looped  Into  one  side  of  the  circuit  Such  an  arrangement, 
however,  destroys  the  balance,  and  the  instrument  so  connected  wlU  be  snb- 
Jeet  to  disturbance  as  loud  as  the  line  Is  capable  of  producing,  and  It  will 
also  be  a  source  of  disturbance  to  the  other  instruments  In  the  circuits.  By 
connecting  all  Instruments,  however,  in  multiple  arc,  bridging  across  tbe 
drcnit,  nothing  la  lost  In  transmission,  if  the  coils  have  sufficient  retardation, 
and  the  electrical  twlance  necesaary  to  the  proper  working  of  the  STStem  !■ 
preserved." 
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Hie  disclosures  of  these  three  trained  men  to  their  fellow  elec- 
tricians are  important  in  this  case.  The  long-distance  lines  with 
which  they  were  associated  represented  the  highest  state  of  the  art. 
The  high  impedance  electro-magnet  was  long  before  known.  Mr. 
Lockwood,  in  the  interference  case  quoted  elsewhere,  says: 

"But  ae  early  as  1884  It  was  seen  that  by  properly  placing  the  retardation 
colls,  or  coUs  wbich  Inclosed  or  were  Inclosed  by  Iron  in  or  In  relation  to 
telephone  drcntts,  this  Impedance,  which  theretofore  had  been  an  unalloyed 
evil,  might  be  made  nsefdl  by  causing  It  in  complicated  systons  of  tet^hcme 
circuits,  to  guide  telephonic  currents  into  routes  where  they  were  desired, 
and  to  prevent  tliem  from  passing  Into  portions  of  the  systems  of  circuits 
where  they  were  not  desired.    •   •  •** 

But  while  its  theoretical  capacity  was  known,  it  was  now  being  put 
into  practical  use  in  these  metallic  circuits  in  clearing-out  drops  and 
line  annunciators.  It  nowhere  appears  that  these  magnets  had  been 
applied  to  any  metallic  circuit  multiple  party  lines  for  individual 
subscribers,  or,  indeed,  that  any  such  lines  existed.  But  these  men, 
from  their  experience  with  the  metallic  circuits  of  the  new  era,  were 
so  confident  of  the-  possibility  of  applying  to  party  lines  the  same 
general  practices  they  had  tested  on  the  long-distance  lines  that 
they  felt  even  then  justified  in  confidently  defining  to  their  fellow 
engineers  the  means  by  which  the  party  line  problem  would  be 
worked  out.  At  that  very  time  they  were  in  the  midst  of  the  ad- 
vance.   Mr.  Pickernell  says : 

"Experimental  drops  of  high  resistance  were  flrst  used  some  time  sabse- 
quent  to  April  8^  1889.  The  high-resistance  bridging  drop  at  toll  boards  was 
adopted  In  the  summer  of  ISSd." 

It  is  true  he  also  says : 

"High  resistance  magnets  were  first  used  at  Intermediate  stations  some 
time  after  November  14,  1889.  I  look  upon  the  paper  entitled  a  'New  Era 
in  Telephony,'  prepared  by  Messrs.  Carty,  HlblHiEd,  and  mj'self,  as  being  in 
the  nature  of  a  prophecy,  for  I  am  certain  that  the  high  resistance  masneta 
were  not  used  prior  to  the  above  date." 

'But  the  importance  of  the  disclosure  is  increased,  not  lessened, 
by  the  fact  that  it  was  a  prophecy.   The  subsequent  successful  ap- 
plication of  the  general  principles  of  the  disclosures  to  successfully 
signal  intermediate  stations  shows  the  importance  and  the  truth  of 
the  propliecy.    Now,  it  seems  to  us  that  the  Minneapolis  instxuc- 
tions  were  the  lines  along  which  Carty  subsequently  worked,  but 
the  way  was  clearly  pointed  out  by  the  joint  article  of  the  three 
men.   Mr.  McBerty,  as  we  have  seen,  saysj  "The  central  idea,  of 
the  invention  is  found  in  the  connection  of  the  different  instruments 
in  multiple;"  but  this  was  but  carrying  out  the  Minneapolis  in- 
struction.   The  broad  principle  was  embodied  in  the  cord  circuit 
and  the  long-distance  intermediate  station,  both  of  which  are  clearly 
shown  by  the  proofs  to  have  been  in  use  prior  to  Carty's  alleged 
invention.   The  application  of  this  principle  to  party  lines  lay  in 
engineering  skill,  not  inventive  genius.    Hibbard's  work  concerned 
the  improvement  of  ringer  drops,  while  Carty's  concerned  party  lines. 
Hibbard  says: 
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"a  -waB  Interested  at  tbat  time  In  the  develt^ment  of  the  bridging  drop,  and 
bridging  bella  were  flist  put  Into  operation  by  otbera.  *  *  *  Id  this  artl- 
da  the  metbods  wblcli  bad  experlmaitally  been  found  to  be  the  best  up  to 
fliat  tbne  for  long-dlatance  work  were  recommended  for  local  work.  *  •  * 
Tbe  plan  of  bridging  the  ringers  was  proposed,  I  think,  by  Mr.  Carty." 

In  view  of  the  quite  explicit  directions  for  bridging  embodied  in  this 
article,  and  in  view  of  the  successful  use  of  magnets  of  high  resistance 
and  self-induction  in  the  cord  circuit  and  long-distance  station,  there 
would  seem  to  be  little  question  but  that  any  one  of  these  trained 
engineers  if  d^ected  to  correct  the  recognized  evils  of  party  line  sys- 
tems would  have  done  so  in  the  same  engineering  lines  followed  by 
Carty.    If  in  carrjring  out  these  broader  general  principles  he  invent- 
ed, as  he  said  in  his  London  letter,  "a  specially  designed  bridging 
magneto  bell,"  he  was  entitled  to  patent  protection  therefor,  but  the 
invention  of  such  a  bell  did  not  warrant  him  laying  claim  to  the  broad 
principle  of  connecting  the  different  instnmients  in  multiple.    In  view 
of  the  prior  development  of  this  art  evidenced  by  the  devices  to  which 
we  have  referred  in  detail,  and  the  definite  prior  knowledge  of  the 
electrical  profession  of  the  principles  of  bridging,  multiple  construc- 
tion, and  the  use  of  magnets  of  high  impedance  and  self-induction  for 
signaling  purposes,  and  to  prevent  the  shunt  and  loss  of  voice  cur- 
rents, we  are  of  opinion  that  the  combmation  shown  in  Carty's  pat- 
ent involved  no  patentable  novelty.    Such  conclusion  is  not  at  va- 
riance with  the  opinion  in  the  Millheim  Case,  88  Fed.  509,  or  of  the 
circuit  court  of  appeals.   Those  cases  were  rightly  decided  on  the 
facts  before  the  courts,  but  the  actual  state  of  the  art  was  not  then 
called  to  the  court's  attention.    It  was  there  found  that  every  element 
of  Carty's  device  was,  in  itself  and  individually,  considered  old.  The 
novelty  lay  in  their  combination ;  for  it  was  not  shown  any  such  com- 
bination had  been  made  before.    It  was  said : 

rrhe  call  signaling  apparatus  of  the  Oar^  system  to  m>  TitiU  to  Ito  use  that 
either  it  at  Ita  substantial  equivalent  should  be  found  In  the  alleged  antldpa- 
tloa  to  coDBtitnte  It  a  real  anticipation." 

We  now  find  that  there  were  in  existence  in  the  clearing-out  drops 
and  the  signaling  apparatus  of  the  long-distance  lines,  such  applica- 
tion of  the  principles  on  which  Carty's  combination  rests  that  their 
application  to  party  lines  was  but  the  natural  and  to  be  expected  ad- 
vance in  the  progressive  art  to  which  they  appertained.   To  use,  with 
some  changes,  the  language  of  another  (Atlantic  Works  v.  Brady, 
107  XJ.  S.  192,  2  Sup.  Ct.  225,  27  L-  Ed.  438),  we  may  say  that  the 
develoranent  of  thU,  as  of  every  great  industry,  has  developed  a  con- 
stant demand  for  new  appliances,  which  the  ordinary  skill  of  those 
versed  in  such  branch  has  generally  been  adequate  to  devise,  and 
which  devising  is  the  natural  outgrowth  of  such  development.  Bach 
forward  step  prepares  the  way  for  another,  and  to  burden  a  great  in- 
dustry with  a  monopoly  to  each  improver  for  every  step  thus  made, 
except  where  marked  by  an  advance  greater  than  mere  engineering 
skill,  is  unjust  in  principle  and  hostile  to  progress.  As  our  conclusion 
that  the  Carty  patent  is  invalid  for  lack  of  patentable  invention  goes 
to  the  root  of  the  case  and  is  decisive  against  the  complainant,  we 
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do  not  think  it  necessaiy  for  us  to  discuss  or  pass  on  the  other 
serious  defenses  to  this  bill,  namely,  the  defense  of  prior  use  at 
Crown  Point  and  Mernllsvilk,  Ind.,  and  on  the  Wilmington  Coal 
line  in  Chicago,  and  the  defense  of  noninfringement. 

ACHESON,  Circuit  Judge  (concurring).  The  final  hearing  of 
this  case  took  place  at  Pittsburg,  and  at  my  request  Judge  BUF- 
FI NGTON  sat  with  me,  and  has  prepared  the  opinion  of  the  court 
which  I  file  herewith.  I  fully  concur  in  the  views  Judge  BUFPING- 
TON  has  expressed,  and  accordingly  a  decree  mil  be  entered  dis- 
missing the  bill  of  complaint,  with  costs  to  the  defendants. 
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S.  CoHTRACTB— Construction —Defenses  to  Action  for  Breach. 

FlalntiffS)  who  were  owners  of  certain  patents  relating  to  knitting 
macblnes.  entered  Into  a  Contract  with  defendant  corporation,  which 
was  a  manufacturer  of  knitted  goods,  by  which  deftodant  was  firea 
an  exduslTe  license  to  use  the  patented  machines  for  certain  purposes 
during  the  life  of  the  patents,  and  to  make  machines  for  Its  use.  plaln- 
tUts  to  receive  In  payment  stock  and  bonds  of  defendant  Plaintiffs 
were  also  to  make  and  sell  to  defendant  a  certain  nmnber  of  the 
machines.  The  contract  contained  a  clause  providing  that,  In  tlie  eveot 
of  any  suit  or  suits  by  or  against  either  of  the  parties  Involving  the 
patents  or  inventions,  "the  costs  and  expense  attending  such  suit  or 
suits  on  behalf  of  any  or  all  of  the  parties  hereto  shall  be  borne  and 
paid  equally  by  the  respective  parties,"  A  salt  was  brought  against  de- 
fendant, on  the  ground  that  the  machines  Infringed  another  patent,  and 
plaintiffs,  by  leave  of  court  interr«ied  and  defended  the  same.  AcIA 
that  neltiier  the  fact  that  the  machines  were  held  in  such  suit  to  be 
infringements,  nor  that  the  InterventloQ  was  made  without  consulta- 
tion with  defendant,  which  bad  employed  counsel  to  represent  It  in  the 
suit,  relieved  It  from  Its  obligation  under  the  contract  to  pay  one-half 
the  costs  and  expenses  Incurred  by  plalutUfs  In  defending  the  suit. 


Defendant  could  not  plead,  as  a  defease  to  an  action  to  recover  its 
■hare  of  such  costs  and  eq>ensea,  that  the  machines  furnished  by  plaln- 
tiffs  were  not  in  accordance  vrlth  the  contract,  where  another  anlt  wu 
pending  between  the  parttei  In  which  such  matt»  was  In  leane  and 
codd  be  fully  determined.  ■ 

At  Law.   Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 

defense. 

Hector  T.  Fenton,  for  plaintiffs. 
Joseph  De  F.  Junkin,  tor  defendant. 

J.  B.  McPHERSON^  District  Judge.  This  suit  is  brought  upon 
a  written  contract,  entered  into  on  February  lo,  1896,  by  the  par- 
ties plaintiff  and  defendant  hereto,  of  which  the  following  is  a  copy: 

*ThlB  agreement  made  and  entered  into  this  tmtb  day  of  Febmaiy,  A.  I>. 
1806t  by  and  between  Jos^b  Bennor,  of  the  city  ot  Ifaeon,  tn  the  county  of 


No.  16^ 


t,  Baue. 
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Bibb  and  state  of  Georgia,  and  tbe  Mftcon  Knitting  Company,  a  corporation 
organized  nnder  the  laws  of  the  said  state,  and  baving  Its  principal  place  of 
bnslness  in  Afacon  aforesaid,  parties  of  tbe  first  part,  and  the  Leicester  B£Uls 
Ctompaii7,  a  corpOTation  organized  nnder  the  laws.of  the  atate  ot  New  Jemy, 
and  having  Its  tn^ndpal  place  of  bnstneM  In  Ptalladelphla,  In  the  state  of 
Pauutylvanla,  pnr^  of  the  second  part,  witnesseth:  Whereas,  letters  patent 
of  the  United  States  No.  5S4.248,  dated  February  19,  1895.  toe  an  improve- 
ment  In  stockings  and  the  art  of  manufacturing  same,  were  granted  to  the 
said  Joseph  Bennor;  and  whereas,  certain  applications  tor  letters  patent  of 
the  United  States  were  filed  by  the  said  Joseph  Bennor  for  certain  improTe- 
menta  in  straight  knitting  machines  for  manufacturing  fashioned  hosiery,  as 
follows:  Serial  No.  51S,t)ll,  filed  June  28,  1894,  and  allowed  JaiAiary  2,  189«: 
•nlal  No.  517,970,  IHed  July  19. 1894t  and  aUowed  Jttnnary  2,  1896;  and  serial 
Na  B66.416.  filed  October  ZU  and  allowed  KOTember  IS,  1S86;  and 

irtiereos.  by  an  lostmment  of  writing  dated  S^tember  14,  1894^  the  said  Ma- 
eon  Knitting  Oompany  did  acquire  from  the  said  Joseph  Bennor  an  ondlTlded 
one-half  part  of  the  whole  right,  title,  and  interest  In  and  to.  all  and  slngalar, 
the  said  iUTentlons  and  letters  patrait;  and  whereas,  the  party  df  the  second 
pnrt  is  desirous  of  manufacturing  knitting  machines  containing  said' patented 
Improvements  In  the  United  f?tate8,  and  of  acqulrtng  for  the  same  territory 
the  exclusive  right  to  manufacture  tii^%on  knitted  stockings  of  wool,  worsted, 
and  merino,  but  of  no  other  material;  under  and  In  accordance  with  the  said 
patent  534,248,  together  with  other  knitted  goods  of  wool,  worsted,  and  me- 
ilno,  bnt  of  no  other  matcrtal;  and  has  agreed  to  pay  tbe  iiartles  of  Qie  first 
part  thereof,  as  hereinafter  provided:  now,  tfa«efora,  flie  parties  hereto,  for 
and  In  consideration  of  the  premises,  and  of  the  sum  of  one  dollar  each  to  the 
othtf  in  hand  paid  at  or  before  the  ensealing  and  dellv^  of  these  presents, 
the  receipt  whereof  Is  hereby  acknowledged,  do  covenant  and  agree  to  and 
with  each  other  as  follows,  and  for  themselves,  their  respective  heirs,  erecu- 
tors,  administrators,  and  successors;  First.  The  parties  of  the  first  part  hereby 
license  and  empower  the  party  of  the  second  part  to  manufacture  In  the 
United  States  of  America  for  Its  own  use  therein,  to  tbe  end  of  the  terms  for 
which  said  letters  patent  are  or  may  be  granted,  knitting  machines  contain- 
ing tbe  abore-mentloned  patented  Improvements,  granting  It  the  sole  right  In 
sodi  United  States  to  nse  the  said  machines  lo  the  manufacture  of  knitted 
goods  ot  wool,  worsted,  and  merino,  but  of  no  other  material,  and  tor  no  other 
pnrpose  or  purposes.  Second.  The  parties  of  tlie  first  part  further  agree  to 
build  and  furnish  to  the  party  of  the  second  part  twenty  (20)  knitting  ma- 
chines of  the  construction  set  out  In  application,  serial  No.  S66,41S,  afore- 
said, which  machines  shall  be  bnllt  by  the  parties  of  the  first  part  at  the 
earllcflt  date  possible,  and  shall  be  furnished  by  them  to  the  party  of  the 
second  part  at  a  price  of  ten  per  cent.  (10%)  above  tbehr  actual  cost  ot  em- 
stmctlon;  It  having  been  understood  and  agreed  that  the  madilnes  shall  not 
exceed  In  price  the  snm  of  two  hundred  dollars  (^(H^  per  machine;  and  that 
the  party  ot  the  second  part  shall  have  the  ex<^UBlve  right  to  use  the  said 
twenty  machines  In  the  manufacture  of  knitted  goods  of  wool,  worsted,  and 
merino,  but  of  no  other  material,  and  for  no  other  purpose  or  purposes.  It 
is  fully  understood  and  agreed  that  the  said  machines  shall  be  practically 
operative  machines,  and  shall  be  bailt  In  a  workmanlike  manner,  and  tbift 
the  parties  of  the  first  part  shall  furnish  a  capable  man  to  Instmct  a  compe- 
tent person  designated  by  the  party  of  the  second  part,  to  opef^te  the  stfld 
machines,  and  shall  furnish  all  proper  and  necessary  Infonrmtlori  for  the  prac- 
tical dlKpoeltlon  and  ceeeOoa  of  said  machines  In  the  mllu  In  Germantown, 
Philadelphia,  of  the  party  of  the  second  part,  cost  of  freight  and  placing 
ready  to  run  to  be  paid  by  the  party  of  the  second  part  Third.  Upon  the  deliv- 
ery and  practleal  operation  of  tbe  said  twenty  (20)  machines,  the  party  of  the 
seccmd  part  ngrees  to  forthwith  assign  and  transfer  to  tbe  parties  of  the  first 
part  fifty  (90)  shares  of  the  capital  stock  of  the  Leicester  Mills  Oompany,  par 
nine  one  hnndred  dollars  ($100)  per  sbare,  together  with  bonds  of  the  said 
company  to  tbe  value  of  five  thousand  dollars  <?5,000),  such  bonds  being 
secured  by  tbe  mortgage  now  held  in  trust  by  the  Provident  life  and  Itust 
Oompany  o(  FkUadelphla.  Fourth.  The  party  of  the  seccmd  part  shall  have 
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the  prlTll^e  of  constrnctlns  at  Us  own  expense,  for  the  special  use  and  pur- 
pose above  recited,  u  many  of  the  said  macblnee  embodying  said  patented  im- 
provements as  it  may  desire  to  constract;  and,  In  coneldecation  of  soch  priv- 
lleges  granted  to  It,  the  party  of  tbe  second  part  agrees  that  on  January  1, 
lft98,  or  prior  to  that  time',  if  It  shatl  tiave  constructed  eighty  00)  of  such 
machines,  it  'wlU  forthwith  assign  and  transfer  auto  the  parties  of  the  first 
part  one  hundred  (lOO)  more  shares  of  the  capital  stock  of  the  said  company 
of  the  said  par  value  of  one  hundred  ($100)  per  share,  together  with  an  addi- 
tiouul  amount  of  the  said  bonds  thereof,  to  the  value  of  five  thousand  dollars 
<?5,00O).  Fifth.  It  Is  further  agreed  between  tbe  parties  hereto  that.  In  the 
event  of  a  suit  or  suits  being  brought  1^  or  against  any  or  all  of  tbe  parties 
boKto  under  or  concerning  the  said  letters  patent  and  Inventlone.  then  and 
In  that  case  tbe  costs  and  expenses  attending  such  suit  or  suits  on  behalf  of 
any  or  all  of  the  parties  hereto  shall  be  borne  and  paid  equally  by  tbe  respec- 
tive parties;  that  is,  one-half  by  the  parties  of  the  first  part  and  one-half  by 
the  party  of  tbe  second  part.  Sixth.  It  Is  mutually  understood  and  agreed 
that  Wilson  H,  Brown,  of  Philadelphia,  Pennsylvania,  vice  president  and 
treasurer  of  the  said  the  Leicester  MlUs  Company,  personally  guaranties  to  the 
parties  of  tbe  first  part,  such  guaranty  being  evidenced  by  his  uniting  In  this 
secernent,  that  the  aforesaid  stock  of  tbe  said  company  shall  be  valned  at 
and  be  worth  imr,  to  wit  one  hundred  dollars  (¥100)  per  share,  on  ttie  first 
day  of  January,  1898;  and,  further,  that.  If  the  parties  of  the  first  part  so 
tiect.  he,  the  said  Brown,  will  purchase  from  them  at  par  on  .Tannery  1,  1808, 
five  thousand  dollars  (¥5,000)  of  the  said  stock,  and  on  January  1*  1889,  five 
thousand  dollars  <^5,000)  more  of  the  said  stock,  and  on  Octedber  1,  1889,  tlie 
remaining  five  thousand  dollars  (f5,000)  of  the  same." 

In  pursuance  of  this  contract,  some  of  the  machines  mentioned 
therein  were  furnished  by  the  plaintiffs  to  the  defendant,  and  other 
machines  were  built  by  the  defendant  itself,  all  being  used  for  the 
manufacture  of  stockings.  In  1898  the  defendant  was  notified  by 
John  G.  Powell  and  Edward  Powell  that  these  machines  were  in- 
fringing their  patents,  and  not  long  afterwards  a  bill  in  equity  to 
redress  the  infringement  was  filed  by  the  Messrs.  Powell  in  this 
court  against  the  present  defendant.  Thereupon  the  present  plain- 
tiffs, having  learned  that  the  suit  had  been  begun,  filed  the  fol- 
lowing petition  for  leave  to  intervene : 

'Tbe  petition  of  the  Macon  Knitting  Oo.,  a  corporatitm  of  the  state  of  Geor- 
gia, and  of  Jos^h  Bennor,  a  dtisen  of  tbe  state  of  Pennsylvania,  respectfully 
represent:  (1)  That  on  the  12th  day  of  November,  1808,  John  G.  Powell  and 
Edward  Powell  brought  their  bill  in  equity  In  this  court  against  tbe  Leicester 
Mills  Co.,  a  corporation  of  tbe  state  of  New  Jersey.  WUson  H.  Brown,  treas- 
urer, and  Everett  H.  Brown,  secretary  thereof,  both  residents  of  tbe  off 
Philadelphia,  alleging  in  said  bill  that  letters  patent  of  tbe  United  States  No. 
010,934,  dated  December  IQy  1893,  for  'improvements  in  web-holdlog  actuatlns 
mechanism  for  automatic  knitting  machines,'  had  been  granted  and  Issued  to 
said  complainants  as  assignees  of  said  John  O.  Powell,  tbe  alleged  Inventor 
thereof;  and  charging  therein  that  the  defendants  tberdn  named  bad,  after 
tiie  grant  and  Issue  of  said  letters  patent  made  or  caused  to  be  made  and 
used  within  the  Eastern  district  of  Pennsylvania  web-bolding  mechanisms  for 
automatic  knitting  machines  similar  tA  and  In  alleged  Infringement  of  said 
recited  letters  patent  and  the  alleged  exclusive  rights  of  the  complainants 
thereunder;  and  alleging  also  'that  the  said  defendants,  without  the  license  ot 
the  orators,  and  against  their  will,  and  in  violation  of  their  rights,  have  jointly 
procured  and  caused  to  be  made  for  them,  the  sold  defendants,  by  tbe  Macon 
Knitting  Co.,  and  one  Joseph  Bennor  of  Blacon,  Georgia,  a  large  number  of 
■aid  Infringing  machines,  and  bave  used  and  intend  to  continue  to  use  tbe 
said  machines,  wltbln  the  Eastern  district  of  Pennsylvania.'  And  your  peti- 
ttoners  furtha  aver  that  a  subpcena  ad  respond^dum  Issued  upon  said  1>1U 
of  complaint  against  said  defendants  iwmedi  which  has  been  duly,  saved,  as 
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jour  petitioners  are  Informed  and  believe,  and  Is  made  returnable  to  tbe  first 
Monday  of  December  aex^  to  wit,  December  5, 1S98.  ^)  And  yonr  petltlonna 
rartber  Bhow  that  priw  to  February  1(K  iSS6.  they  were  and  stlli  are  the  own- 
era  at  eereral  letters  patent  of  tbe  United  States  for  Inqnoremmts  In  knitting 
macbines  and  In  tbe  art  or  process  of  mannfacturlng  bowery.  Inter  alia  let- 
ten  i«tent  of  tbe  United  States  No.  584,248,  dated  February  19,  1895,  Nos. 
667,638.  657,639.  and  567,641,  all  dated  AprU  7.  1806;  that  on  said  lOtb  da;  of 
February.  180C,  yonr  i)et]tloDers  entered  Into  a  certain  written  com.^ct  of 
agreement  and  license  wltb  the  Leicester  Mills  Oo.  and  Wilson  H.  Brown,  aa 
ttae  other  parties  thereto,  wherein  and  whereby  one  of  your  petitioners,  the 
Uacon  Knitting  Co.,  agreed  to  make  and  deUrer,  and  did  during  the  summer 
and  antnmn  of  1800,  make  and  dMrer  onto  the  said  Leicester  fillUa  Oo. 
twenty  of  said  patented  knitting  macbines,  oonstmcted  and  operating  8nb> 
stantiftUy  as  shown,  described,  and  claimed  In  one  or  more  of  said  four  letters 
patent  last  above  recited  In  this  paragraph,  belonging  to  your  petitioners;  and 
in  and  by  said  contract  of  license,  dated  February  10,  1S96,  ttae  Leicester 
UUls  Co.  was  authorized  and  licensed  to  use  the  same  In  Its  mills,  and  were 
aothorixed  and  licensed  to  build,  for  Its  own  use,  and  it  did  subsequently  build 
for  Its  own  nse  and  used  other  like  machines.   (3)  And  your  petitioners  further 
aver  that  In  and  by  snld  contract  of  license,  dated  February  10.  1896,  the 
Ldcnter  Ufils  Oo.  bonnd  itself  to  pay  to  yonr  petltlonmrs,  as  consideration 
for  said  maehlnes  and  license,  certain  lai^  sums  of  money  and  other  valua* 
Ue  rfecurttleB.  part  of  whtcta  baa  been  delivered  and  paid,  and  part  of  whldi. 
to  wit,  tbe  ram  of  fifteen  thousand  dtrflars  in  secorltles.  or  mon^  to  that 
amount,  became  due  and  payable  by  said  defendants  to  yonr  petitioners  on 
tbe  1st  day  of  Jannaiy,  1S08.  That  the  eald  defendants  defaulted  In  said  last- 
mentioned  dellv«7   and  payment,  and  yonr  petitioners  now  have  pending 
against  said  defendants  a  snlt  in  the  New  Jersey  chancery  to  enforce  the  de- 
fendanta*  compliance  with  said  agreement  and  contract  of  license,  which  salt 
has  been  pending  for  over  six  months  last  past  is  still  pending,  and  Is  set  fw 
trial  or  hearing  on  ttae  12tta  day  of  December,  1898.  next,  at  Trenton,  In  said 
state.   44)  And  yonr  petitioners  fnrther  aver  that  not  a  single  one  of  said 
nacMnee  or  any  part  tiiereof  built  for  and  delivered  by  yonr  petitioners  to 
said  defendants,  nndw  said  oontract  of  license,  or  any  like  machines  built 
thereafter  by  tbe  defendants  under  said  contract  of  license,  contain  any  mecb- 
anlsiD  similar  in  wtaole  or  In  part  to  the  mechanism  shown,  described,  and 
claimed  In  the  plalntifffl*  letters  patent  No.  510,934,  on  which  this  snlt  Is 
founded,  nor  do  said  macbines  or  any  of  them  Infringe  any  of  plaintiffs'  rights, 
mider  said  letters  patent  or  otherwise.       And  yonr  petitioners  further  aver 
that  tn  and  by  said  written  agreement  or  license  dated  February  10,  1800,  be- 
tweoi  yonr  petitioners  and  tbe  said  defttidanta,  It  was  expressly  agreed,  for 
die  protectlmi  of  both  parties  hereto,  that  in  case  any  poson  or  persons  1bere> 
after  set  up  any  claim,  by  suit  or  otherwise,  tiiat  saM  machines  to  be 
built  thneefter  under  said  license,  and  which  were  licensed  thereby, 
conflicted  with  or  infringed  any  such  rights,  secured  by  patent  or  other- 
wise, that  the  same  should  be  answered  and  defended  at  tbe  Joint  expense 
of  yoor  petitioners  and  the  said  defendants;  and  your  petitioners  stood  reedy 
to  defend  against  this  bill  of  complaint  in  this  cause  and  at  their  own  proper 
expense;  as  provided  and  set  forth  In  said  contract  of  license.        And  your 
petittenen  fnrth«  aver  tiiat  ^tey  and  the  said  defendante  have  a  full  and 
perfect  defense  to  the  bill  of  complaint  In  this  cause,  and  that  they  have  rea- 
son to  fear  and  brieve  that  tbe  defendants  intend  to  make  default  her^n, 
«r  ne^eet  to  main  defense,  or  by  resson  of  negligently  making  less  than  ttae 
wliole  defense,  and  to  plead  such  recovery  against  them  in  defense  of  your 
petitlonen^  claim  against  said  defendants  for  tbe  aforesaid  unpaid  balance  of 
purctiase  money  tmder  said  contract  of  license.  (7)  Your  petitioners  therefore 
pray  leave  to  intervene  in  this  suit,  as  parties  defendant,  and  to  appear  and 
make  defense,  by  way  of  answer  m  otherwise,  both  on  behalf  of  themselves, 
for  -Hie  canes*  aforesaid,  and  on  bebaU  of  the  laid  defOidanta  as  thetr 
MeaBMse  anOsr  tte  sovwal  letters  patent  afwesald.** 

Leave  to  intervene  was  granted  by  the  circuit  court,  and  there- 
after the  present  plaintiffs  defended  the  stiit,  which  was  so  pro- 


Digitized  by 


818 


US  FBDBRAX.  REFORTIR. 


ceeded  in  before  the  circuit  court  and  the  circuit  court  of  a{>peab 
that  a  decree  was  finally  entered  in  favor  of  the  complainants,  thus 
establishing  the  fact  that  the  machines  referred  to  in  the  foregoing 
contract  infringed  the  patents  belonging  to  the  Messrs.  PoweU. 
The  suit  now  in  hand  is  brought  to  recover  half  the  costs  and  ex- 
penses incurred  in  that  litigation,  and  there  is  no  dispute  concern- 
ing the  correctness  of  the  plaintiffs'  bill,  nor  of  the  reasonableness 
of  the  charge  therein  made.  The  right  to  recover  is  denied  solely 
upon  the  grounds  set  forth  in  the  following  affidavit  of  defense: 

"Wilson  H.  Brown,  being  duly  sworn,  says:  I  am  the  treasnrer  of  the 
•  Leicester  and  Oontineatal  Mills  Company,  defendant  above,  and  the  said 
corporation  has  a  Jast  true,  and  complete  defense  to  the  whole  of  the 
plaintiffs'  claim,  as  set  forth  In  the  statement  of  claim  filed  In  the  said  case, 
of  the  following  nature:  On  behalf  of  the  defendant  I  deny  tbat  It  Is  In- 
debted to  the  plaintiffs  In  any  sum  whatever  arising  ont  of  the  cawte  of 
action  therein  set  forth.  It  Is  true  that  on  or  about  Febrijary  10,  1896.  the 
parties  plaintiff  and  defmdant  herein  did  enter  Into  tbe  contract  w  agree- 
ment therein  mentioned,  copy  of  which  is  attached  to  the  stntemeut  of  claim, 
and  which  contains  the  clause  fifth,  quoted  in  the  statement  of  claim,  as 
follows:  "Fifth.  It  is  further  agreed  between  the  parties  hereto  that,  in  Uie 
event  of  a  suit  or  suits  being  brought  by  or  against  all  of  the  parties  hereto, 
under  and  concerning  the  said  letters  patent  and  Inventions,  then  and  In  that 
case  the  costs  and  expenses  attending  such  suit  or  suits  on  behalf  of  any  or 
all  of  the  parties  hereto  shall  be  borne  and  paid  cqjaally  by  the  respective 
parties;  Hut  iB,veEM-balf  by  the  parties  of  the  first  part  and  one-half  by  the 
party  of  the  second  part'  Defendant  admits  that  dnrlng  the  years  1886  and 
1897  some  of  the  machines  mentioned  In  the  agreement  were  delivered  to 
them  and  some  were  built  by  them,  but  they  deny  that  they  were  able  to 
operate  any  of  the  same  under  the  terms  of  the  agreement;  that  they  dis- 
covered shortly  after  they  b^n  to  use  them  that  they  were  not  'practical 
operative  machines,  or  built  In  a  workmanlike  manner,*  as  required  by  the 
agreement   In  addition  thereto,  during  the  early  part  of  the  year  1888,  tbey 
were  notified  by  John  G.  Powell  and  Edward  PoweU  that  such  machines 
wrae  Infringements  upon  letters  patent  of  the  same  parties,  and  that  th^ 
miut  cease  operating  the  same  and  account  to  them  to  any  use  of  the  same 
already  had,  as  well  as  damages.    A  careful  Investigation  of  the  claims  of 
Messrs.  Powell  was  made  by  the  officers  of  the  d^endant  company,  and  It 
was  found  to  be  the  case  by  them,  and  they  were  so  advised  by  competent 
authority,  that  the  machines  which  the  plaintiffs  had  delivered  to  them  were 
clearly  InfringecoeiBts  of  the  patents  of  the  said  Messrs.  Powell,  and  that 
tlielr  use  of  the  same  had  been  In  contravention  of  the  rights  of  the  said 
Messrs.  Powell,  and  so  they  informed  the  plaintiffs.  As  alleged  In  the  stste- 
ment  of  claim,  on  or  about  November  12  the  said  John  Q.  Powell  and  Ed- 
ward Powell  filed  a  bill  In  equity  against  this  present  dettmdant  to  No.  20 
of  October  session,  1898,  In  the  circuit  court  of  the  United  States  In  and  for 
the  Eastern  district  of  Pennsylvania,  alleging  their  ownership  of  the  lettov 
patent  above  referred  to,  and  that  the  machines  which  were  in  the  def^d- 
uiit's  possession  were  in  infringement  of  their  rights,  aud  praying  for  an 
injunction  and  damages.   Defendant  denies,  as  alleged  In  the  statement  of 
claim,  that  the  plaintiffs  In  this  present  suit  'on  l>eing  notified  by  the  de- 
fendant  of  the  institution  of  said  suit  in  equity,  obtained  leave  to  Into^ene^ 
and  did  intervene,  therein,  and  defend  the  same^'  but  they  allegei,  on  tiie 
contrary,  that  the  record  of  the  said  suit  In  the  circuit  court  of  ttie  United 
States  shows  that  upon  November  30,  1898,  the  present  plaintiffs  filed  a  peti- 
tion for  leave  to  Intervene,  and  without  any  consultation  whatever  with  tbe 
defendant  corporation,  or  its  officers,  a  copy  of  which  petition  Is  hereto  -at- 
tached and  made  part  hereof,  marked  Qxhibit  'A',  and  that  upon  the  same 
day  they  Inclosed  a  copy  of  the  same  in  a  letter  to  counsel  for  defendant 
corporation,  a  copy  of  which  Is  also  hereto  attached  marked  Exhibit  *B.'  It 
wUi  be  obsffl-ved,  by  reading  such  petition,  that,  tbe  present  plaintiffs  therelD 
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•rerred  the  flllog  of  tbe  said  bill  against  the  defendant  corporation,  and 
allege,  in  paragraph  two  of  the  petition,  that  they  are  the  owners  of  certain 
letters  patent  which  are  the  ones  specified  In  tbe  said  agreement  betwew 
the  parties  hereto,  of  February  10,  1^6,  and  they  set  ap  such  agreement  anC 
the  delivery  of  the  machines  to  the  defendant  corporation;  a^'e^  the  pay- 
ment of  part  of  the  consideration  and  tlK  litigation  concerning  the  balance 
of  It;  In  paragraph  four  deny  that  any  of  such  machines  contain  any 
mechanism  which  in  any  way  Infringes  upon  the  mechanism  of  the  saM 
Messrs.  Powell,  and  In  paragraph  five  they  aver:  'And  your  petitioners 
further  aver  that  In  and  by  said  written  agreement  or  license  dated  Febru- 
ary 10.  1896,  between  your  petitioners  and  the  said  defendants.  It  was  ex- 
pressly agreed,  for  tlie  protection  of  both  parties  hereto,  that  In  case  anj 
person  or  persons  thereafter  set  up  any  claim,  by  salt  or  otherwise,  that 
said  machines  to  be  built  thereafter  under  said  license,  and  which  were 
licensed  thereby,  conflicted  with  or  Infringed  any  such  rights,  secured  by 
patent  or  otherwise,  that  the  same  should  be  answered  and  defended  at  tbs 
Johit  expense  of  your  petitioners  and  the  said  defendants;  and  your  petl- 
timers  stand  ready  to  defend  against  tbe  bill  of  complaint  In  this  cause, 
and  at  their  own  proper  expense,  as  provided  and  set  forth  In  said  contract 
of  license.  (6)  And  your  petitioners  further  aver  that  they  and  the  sold  de- 
fendants bare  a  fall  and  perfect  defense  to  tbe  bill  of  complaint  In  this 
cause,  and  that  they  bare  reason  to  fear  and  bellere  that  tbe  defendants 
tntnd  to  make  default  herein,  or  neglect  to  make  sufBclent  and  perfect 
defense  herein;  whereby  Judgment  or  decree  may  go  against  them  by  reason 
of  sncb  neglect  to  make  defense,  or  by  reason  of  negligently  making  less 
than  tbe  whole  defense,  and  to  plead  such  recovery  against  them  in  defense 
of  your  petitioners'  claim  against  such  defendants  for  the  aforesaid  unpaid 
balance  of  piux:hase  money  under  said  contract  of  license.  (7)  Your  peti- 
tioners therefore  pray  leave  to  Intervene  In  this  suit  as  parties  defendant 
and  to  appear  and  make  defense  by  way  of  angwer  or  otherwise  both  on 
behalf  of  themselves  for  the  causes  aforesaid  and  on  behalf  of  the  sold  de- 
foidanta  as  tbeir  licensees  under  tbe  seraral  letters  patent  aforesaid.'  Not 
having  been  aware  of  the  fact  that  the  plaintiffs  had  so  Intervened  in  the 
said  cause  of  tbeIr  own  volition,  on  December  2nd  the  defendant  notlfled  the 
plalntiflb  of  tbe  beginning  of  the  said  action  of  the  Messrs.  Powell,  and 
offered  tiiem  permission  to  Intervene  If  they  desired.  It  Is  further  averred, 
on  behalf  of  defendant  that  It  had  no  connection  with  the  employment  of 
counsel  for  the  plaintiffs  in  this  suit  but,  previous  to  tbe  filing  of  such  peti- 
tion for  the  Intervention  by  the  plaintiffs,  did  employ  and  retain  Joseph  De 
F.  Jnnfcln.  Esq.,  and  John  O.  Johnson,  Esq..  members  of  tbe  bar  of  this  city, 
in  good  standing,  to  a^ear  and  represent  It  In  the  matter,  and  tbe  appeoro 
once  of  sncb  counsel  was  duly  filed  of  record  when  this  petition  for  inter 
veatlon  was  filed  by  tbe  plaintiffs.  The  defmdant  company  In  no  way 
agreed  to  be  responsible  for  the  plaintiffs'  costs,  or  to  pay  any  of  tbe  costs 
of  such  Intervention,  and  It  Is  advised,  and  so  avers,  that  such  costs  and 
expenses  as  are  claimed  by  tbe  plaintiffs  here  were  not  within  tbe  contem- 
plation of  clause  five  of  tbe  agreement  heretofore  quoted,  and  upon  which 
the  plaintiffs  relied.  The  suit  by  tbe  Messrs.  Powell  was  brought  against 
tbe  present  defendant  and  it  employed  competent  counsel  to  represent  It 
whose  appearance  had  been  entered  of  record.  Snlt  bad  not  beoi  brought 
OKalnst  tbe  present  plaintiffs;  they,  of  their  own  volition.  Intervened  tai  th« 
Slid  cause,  alleging,  as  a  reason  therefor,  that  they  did  so  for  their  own  pro- 
tection as  to  some  certain  other  cause,  alleging,  as  quoted  above,  that  they 
stood  ready  'to  defend  against  the  bill  of  complaint  In  this  cause  and  at 
their  own  proper  expense.'  The  defendant  Is  advised  and  avers  that  under 
inch  drcumstances  It  is  not  liable  for  all  or  any  of  the  costs  and  expenses 
incurred  and  alleged  to  have  been  paid  by  the  plaintiffs,  as  set  fortb  In  tboir 
itatonent  of  claim.  Tbe  petition  for  intervention  was  duly  granted  by  tbe 
wmt  ud  on  tbe  return  day  thweof,  December  6,  1S9S,  the  plaintiffs  tii  the 
PTGsent  canse  were  granted  permission  fa  intervene,  without  any  answer 
b^g  fUed  or  opposition  being  made  by  an^  of  the  parties  to  tbe  said  suit 
Xbis  cause  was  so  proceeded  with  by  the  parties  plaintiff  and  t3w  uld  Inter- 
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Tenliis  4S^endsnt  that  It  was  fuBy  heard  and  tiie  Ull  of  the  plalntlfls  hai 
been  fully  sustained,  and  the  court  has  finally  found  that  their  patents  woe 

valid,  and  that  the  machines  sold  by  the  plaintiffs  herein  to  the  defendant 
were  infringements  upon  the  patents  of  Messrs.  Powell.  The  dtfendant  Is 
advised  and  avers  that,  under  such  circumstances,  the  entire  consideration 
for  the  agreement  of  trath  of  Fetomary,  1896,  between  the  parties  hereto, 
has  failed,  and  that  it  cannot  be  held  legally  liable  for  any  costs  incnrred  by 
the  plaintiffs  herein  In  defense  of  its  patents.'* 

The  defense  that  the.  machines  were  not  operative  machines,  or 
built  in  a  workmanlike  manner,  is  manifestly  insufficient.  Another 
suit  is  pending  between  the  parties  with  reference  to  these  ma- 
chines, in  which  this  defense  is  set  up  and  can  be  fully  considered; 
but,  in  any  event,  even  if  the  defense  were  relevant  here,  the  aver- 
ment is  too  vague  and  indefinite  to  prevent  judgment. 

The  remainder  of  the  affidavit  of  defense  is  concerned  with  the 
suit  brought  by  the  Messrs.  Powell,  but  I  do  not  think  it  contains 
any  answer  to  the  fifth  paragraph  of  the  agreement,  upon  which 
the  suit  pending  is  brought,  unless  a  sufficient  answer  is  to  be 
found  in  the  averment  that,  when  the  present  plaintiffs  presented 
iheir  petition  to  intervene,  they  stated  to  the  court  that  they  stood 
"ready  to  defend  against  the  bill  of  complaint  in  this  cause,  and  at 
their  proper  expense,  as  provided  and  set  forth  in  said  contract  of 
license."   The  defendant  therefore  argues  that,  by  reason  of  this 
statement  in  the  petition  to  intervene,  it  in  no  way  agreed  to  be 
responsible  for  the  plaintiffs'  costs  in  the  bill  in  equity,  or  to  pay 
any  of  the  costs  of  such  intervention,  and  that  such  costs  and  ex- 
penses as  are  now  claimed  by  the  plaintiffs  are  not  within  the  con- 
templation of  clause  5  of  the  foregoing  agreement.    I  am  unable 
to  agree  that  this  defense  is  well  founded.    It  may  perhaps  be  true 
that  if,  when  the  present  plaintiffs  intervened  in  the  suit  in  equity 
they  had  expressly  agreed  to  be  bound  for  the  whole  of  the  costs 
and  expenses  of  tliat  litigation,  they  might  be  compelled  to  make 
goo.d  their  proposition ;  but  it  is,  I  think,  manifest  that  they  offered 
to  intervene  under  the  contract,  and  not  in  opposition  to  its  terms. 
There  is  no  doubt  that  they  wished  to  be  in  a  position  to  control 
the  defense.  The  reasons  for  thus  wishing  are  stated  in  the  peti- 
tion to  intervene,  and  were  sufficient  to  induce  the  court  to  grant 
the  request;  but  instead  of  offering  unqualifiedly  to  carry  on  the 
suit  at  their  own  expense,  they  immediately  and  expressly  modified 
the  phrase  by  adding,  "as  provided  and  set  forth  in  said  contract  of 
license."   This  can  only  refer  to  paragraph  ^,  and  shows  that  the 
planiliffs  had  no  intention  to  bear  the  pecuniary  burden  alone,  al- 
though they  were  ready,  and  indeed  desirous,  to  assume  the  whole 
responsibility  of  conducting  the  defense. 

Neither  is  there  any  equitable  reason  perceptible  that  should  move 
the  court  to  relieve  the  defendant  from  keeping  its  contract.  The 
suit  brought  by  the  Messrs.  Powell  falls  expressly  within  1^  lan- 
guage of  paragraph  5.  It  is  "a  suit  *  •  ♦  brought  •  *  • 
against  (one)  of  the  parties  hereto  •  •  *  concerning  the  said 
letters  patent  and  inventions;"  and  under  such  circumstances  the 
agreement  plainly  declares  that  "the  costs  and  expenses  attending 
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such  stut  or  suits  *  •  *  shall  be  borne  and  paid  equally  by 
the  respective  parties."  It  is  manifest,  I  think,  upon  the  face  of 
the  contract,  that  the  present  parties  plaintiff  and  defendant  were 
about  to  engage  in  a  common  enterprise,  to  which  the  patented 
inventions  were  believed  to  be  important;  and  therefore,  since  both 
parties  had  a  similar  interest  in  the  success  of  the  enterprise,  they 
{Movifled  that  the  validity  of  the  inventions  should  be  defended  at 
their  joint  expense.  It  seems  clear  to  me  therefore  that  the  present 
suit  is  wen  founded,  and  that  the  affidavit  of  defense  fails  to  set  forth 
a  sufficient  reason  to  prevent  the  entry  of  judgment. 
The  rule  is  made  absolute: 


t  Beit  ahd  Sboondart  Evidence— Rks  Jddigata. 

Where  tbe  evldmce  tbtnrs  beyond  question  that  the  records  of  a  case 
have  t>eea  destn^red  by  no  fault  of  the  defendant,  oral  tntlinony  may 
be  admitted  upon  the  plea  of  rea  Judicata. 

6  BaHB— SUFVIdEKCT. 

The  same  tratimonr  tliat  would  justify  the  re-establlshmait  of  a  lost 
record  should  be  accepted  to  support  such  plea. 

Suit  at  Law  upon  Mail  Contractor's  Bond. 

J.  N.  Stripling,  U.  S.  Dist,  Atty. 
John  W.  Price,  in  pro.  per. 

LOCKE,  District  Judge.  This  suit  was  brought  July  I,  1897, 
against  the  principal  and  sureties  upon  a  mail  contractors  bond  exe- 
cuted June  25,  i8o7»  ^  which  tbe  performance  of  the  contract  was  to 
have  been  completed  in  1871.  Both  sureties  are  now  dead.  The  de- 
fendant pleads  that  the  cause  is  res  judicata,  for  that  in  the  year  1S73 
it  was  finally  adjudicated  by  this  court  at  Jacksonville,  Fla. ;  that  suit 
was  bronght  against  the  principal  and  stu'eties  upon  this  bond,  and 
jw^ent  then  and  there  rendered  for  the  defendants. 

It  has  been  proven  beyond  any  question  of  doubt  that  in  May, 
1891,  the  court  house  in  Jacksonville,  together  with  all  of  the  rec- 
ords of  the  clerk's  and  district  attorney's  offices,  was  burned,  and  all 
the  records  and  documents  therein  filed  destroyed.  The  defend- 
ant has  introduced  oral  testimony  of  the  trial  and  determination  of 
this  case,  the  finding  of  the  verdict,  and  entry  of  the  judgment  in 
his  favor.  If  such  testimony  is  admissible,  the  court  must  neces- 
sarily sustain  the  plea  of  res  judicata. 

The  general  rule,  prohibiting  the  introduction  of  oral  testimony  in 
matters  where  record  evidence  should  be  produced,  is  well  estab- 
lished, but  to  this  there  are  numerous  exceptions.    Minor  v.  Tillotson, 

7  Pet.  99,  8  L.  Ed.  621 ;  Tayloe  Riggs,  i  Pet.  591,  7  L.  Ed.  275 ; 
Grcenl.  £v.  9  5p9,  and  numerous  cases  there  cited;  Dunbar  v.  U. 

156  U.  S.  185,  IS  Sup.  Ct.  325,  39  L.  Ed.  390.  In  this  case  the 
absence  of  record  evidence  is  satisfactorily  accounted  for,  as  it  is 
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proven  beyond  a  possibility  of  a  doubt  that  if  there  ever  were  orig^ 
inals  of  such  a  verdict  and  judgment  they  were  destroyed  and  lost 
without  any  fault  of  the  defenduit. 

The  regular  way  to  proceed  in  such  an  action  would  be  to  restore 
the  lost  record  by  a  formal  proceeding  for  that  purpose.  Can  the 
eif ect  of  that  lost  record  be  reached  in  any  other  way  ?  In  the  case 
of  Hogan  v.  Kurtz,  94  U.  S.  773,  24  L.  Ed.  317,  objection  was  made 
by  the  plaintiff  that  the  introduction  of  parol  evidence  was  permitted 
to  establish  a  record  of  naturalization,  and  upon  appeal  the  supreme 
court  held  that  the  assignment  of  error  must  be  overruled^  saying 
that  proceedings  of  that  kind  were  required  to  be  recorded;  but 
the  records  in  that  disf^ict  had  been  destroyed  many  years  ago,  and 
whether  or  not  the  party  was  naturalized  was  properly  left  to  the 
jury  upon  the  parol  evidence. 

In  this  case  a  jury  has  been  waived,  and  the  findings  of  fact  devolve 
upon  the  court.   The  parol  evidence  is  positive  in  regard  to  the 
former  trial,  the  term  of  the  court,  the  circumstances  and  facts  at- 
tending it,  the  evidence  presented  by  the  defendant  of  the  perform- 
ance of  the  contract  entered  into,  the  instructions  to  the  jury  upon 
which  they  found  for  the  defendant,  and  the  entry  of  the  judgment  in 
his  favor.    More  than  25  years  have  elapsed,  and  both  of  the  sureties 
upon  the  bond,  and  all  of  the  witnesses  by  whom  the  performance 
of  the  contract  could  be  proven,  are  dead.    I  consider  it  may  well 
be  said  that,  in  view  of  the  great  lapse  of  time  that  the  rights  of  the 
government  have  been  permitted  to  rest  without  being  enforced,  the 
presumption  is  that  there  had  been  some  determination  of  the  mat- 
ter, as  testified  to  by  the  defendant.    Had  the  same  evidence  that  has 
been  gpven  in  this  case  been  given  upon  an  application  to  re-estab- 
lish the  lost  record  of  the  judgment,  it  would  have  been  the  duty 
of  the  court*  to  order  such  re-establishment.   Would  the  law  reqtiir'e 
that  proceedings  be  instituted  for  the  establishment  of  the  record, 
where  the  same  result  could  be  reached  by  the  very  evidence  now 
offered  to  establish  the  truth  of  that  for  which  the  record  is  only 
required?   I  do  not  consider  that  the  prohibition  against  the  intro- 
duction of  secondary  evidence  demands  it.    It  is  therefore  found  that 
the  oral  testimony  that  has  been  offered  by  the  defendant  of  the  ad- 
judication of  the  question  now  before  the  court,  and  the  finding  in 
his  favor,  is  admissible,  and  sustains  the  plea. 

This  justifies  a  finding  in  favor  of  the  defendant,  and  it  is  so  or- 
dered. 


UNITED  STATES  T.  POST. 

(District  Court  B.  D.  Florida.   Mercb  S,  1902.) 

1*  Ubb  of  MAn,B  TO  Defkaud — Indtctmbnt. 

An  Indictment  under  section  5480,  Bev.  St.,  as  amended  by  Act  March 
2,  1889.  wtalch  alleges  that  the  defendant  had  devised  a  scheme  to  de-  ** 
fraud  by  pretending  and  advertising  that  she  could  cure  diseases  and 
poverty  by  mental  science,  and  further  alleges  that  she  was  Intendlns 
to  Induce  persons  to  send  her  money  for  treatment,  but  frandalently  in- 
tending to  get  poBsession  of  such  money,  and  frandnleDtiy  convert  it  to 
taer  own  use^  without  rendering  to  the  pmon  sending  the  sanie  any 
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service  or  tiling  of  ralne.  Is  insafflclent  to  chaise  &  crime,  nnlees  the 
power  to  perform  what  she  pretended  she  could  is  denied,  and  that  she 
did  not  Mlere  that  she  conld.  or  that  she  did  not  Intend  to  render  sncb 

BCTTlce. 


AU  criminal  pleadings  reqnire  direct,  positive,  and  alBrmatlrft  all^ta- 
tlons  of  every  point  necessary  to  be  proven. 

&  BAME— FRACDCt.ENT  IWTENT. 

In  this  case  the  dlshtmest  and  fraudulent  intentions  of  the  defendant 
would  be  the  question  to  be  passed  upon  by  the  Jury,  and  it  should  be 
clearly  charged  and  stated. 

Upon  Demurrer  and  Motion  to  Quash  the  Indictment 

J.  N.  Stripling,  U.  S.  Dist.  Atty. 

Bisbee  &  Bedell,  O.  T.  Greene,  and  T.  A.  Ledwich,  for  defendant. 

LOCKE,  District  Judge.  The  indictment  presented  for  examina- 
tion, after  striking  out  surplus  words  and  allegations,  alleges,  in  sub- 
stance :  That  one  Helen  Wilmans  Post  had  devised  a  scheme  to  de- 
fraud. This  scheme  was  this:  She  pretended  she  could  cure  all 
diseases  and  poverty  by  mental  science,  and  as  a  part  of  the  scheme 
she  advertised  and  represented  in  certain  pamphlets  and  circulars  that 
she  possessed  the  power  by  that  method  to  effect  cures  of  disease, 
weakness,  and  poverty,  and  would  treat  persons  in  their  absence,  and 
in  such  advertisements  requested  people  to  open  correspondence  with 
her  for  the  purpose  of  receiving  treatment,  intending  to  induce  persons 
to  send  her  money  for  treatment,  but  fraudulently  intending  to  get 
possession  of  such  money,  and  fraudulently  convert  it  to  her  own  use, 
without  rendering  to  the  person  sending  the  same  any  service  or  thing 
of  value  therefor ;  which  scheme  was  to  be  effected  by  opening  cor- 
respondence with  divers  persons  by  means  of  the  post  ofBce  establish* 
ment  of  the  United  States ;  and  that  she,  on  the  17th  day  of  July,  1901, 
having  devised  said  scheme  to  defraud,  in  and  for  executing  the  said 
scheme  by  means  of  the  post  office  department,  did  unlawfully  receive 
from  the  post  office  a  certain  letter,  which  had  been  conveyed  by  mail. 

Following  the  views  of  the  supreme  court  in  the  case  of  Stokes  v. 
U.  S.,  157  U.  S.  187,  15  Sup.  Ct.  617,  39  L.  Ed.  667,  it  may  be  safely 
«>ncluded  that  an  indictment  drawn  under  section  5480  of  the  Revised 
Statutes  of  the  United  States,  as  amended  by  Act  March  2,  1889,  must 
allege  and  charge  three  particular  things:  (i)  That  the  defendant 
must  have  devised  a  scheme  or  artifice  to  defraud ;  (2)  that  he  must 
have  intended  to  effect  this  scheme  by  opening,  or  intending  to  open, 
correspondence  with  other  people  through  the  post  office  establishment 
of  the  United  States,  or  by  inducing  other  persons  to  open  correspond- 
ence or  communication  with  him  by  that  means ;  and  (3)  in  carrying 
out  such  sdieme  such  person  must  have  deposited  a  letter,  packet, 
writing,  circular,  or  advertisement  in  some  post  office  of  the  United 
States,  to  be  sent  or  delivered  by  said  post  office  establishment,  or 
have  taken  or  received  such  therefrcMn. 

The  language  of  the  indictment  upon  the  second  and  third  points  is 
sufficiently  clear,  distinct,  and  positive  to  support  the  charge  that  any 
scheme  devised  was  intended  to  be  effected  by  opening  correspondeqcc 
througb^  the  post  office  establishment  of  the  United  States,  and  that  a 
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letter  was  received  and  taken  from  the  mails  in  furtherance  of  said 
scheme ;  but  when  we  come  to  examine  the  allegations  of  the  indict- 
ment as  to  the  first  and  most  important  requirement,  "that  the  person 
chai^d  must  have  devised  a  scheme  and  aitifice  to  defraud,"  a  more 
difficult  question  presents  itself.  Not  only  must  the  indictment  allege 
that  the  persoA  had  devised  a  scheme  and  artifice  to  defraud,  but  it 
must  set  out  clearly  and  distinctly  what  that  artifice  was,  wherein  the 
fraud  consisted,  and  the  facts  and  circumstances  by  which  it  was  to  be 
accomplished.  -U.  S.  v.  Hess,  124  U.  S.  483,  8  Sup.  Ct.  571, 31  L.  Ed. 
516. 

The  indictment  in  the  present  instance  has  alleged  at  great  length 
the  power  which  the  defendant  pretended  to  possess,  and  that  she  had 
advertised  and  represented  what  she  claimed  she  could  do.  But  no- 
where in  the  indictment  is  alleged  or  declared  her  inability  to  do  and 
perform  all  that  she  is  alleged  to  have  pretended,  nor  does  it  in  any 
way  negative  the  pretense  which  she  is  alleged  to  have  made,  or  her 
belief  or  knowledge  as  to  having  that  power.  The  only  allegation  de- 
claring the  scheme  to  be  fraudulent  is  where  the  indictment  alleges 
"the  said  Helen  Wilmans  Post,  in  the  advertisements  aforesaid,  re- 
quested and  solicited  peofde  to  open  correspondence  and  communica- 
tion with  her  for  the  purpose  of  procuring  and  receiving  her  treatment 
by  the  process  and  method  aforesaid,  intending  thereby  to  induce  per- 
sons to  open  communication  and  correspondence  with  her,  and  send 
money  to  her  in  the  name  of  Helen  Wilmans,  for  the  purpose  of  re- 
ceiving the  treatment  by  the  means  aforesaid,  but  fraudulently  intend- 
ing to  get  possession  of  such  money  as  should  be  sent  to  her,  and  to 
fraudulently  convert  the  same  to  her  own  use,  without  rendering  to  the 
person  so  sending  the  same  any  service  or  thing  of  value  therefor." 

The  well-established  principle  of  criminal  pleading,  which  requires 
direct,  positive,  and  affirmative  allegations  of  every  point  necessary  to 
be  proven,  is  too  well  established  to  require  extended  consideration. 
Nothing  in  a  criminal  case  can  be  charged  by  implication,  intendment, 
or  recital,  but  every  fact  necessary  to  constitute  the  crime  must  be 
directly  and  affirmatively  alleged.    In  this  case,  as  in  all  offenses  of 
this  character,  the  intention  of  the  defendant  is  the  very  gist  and  sub- 
stance of  the  fraud  which  must  necessarily  be  embodied  in  the  scheme 
or  artifice  as  a  foundation  for  the  violation  of  the  law.    Without  such 
fraudulent  intention,  it  would  be  impossible  to  devise  a  scheme  to  de- 
fraud.  The  very  term  necessarily  implies  a  fraudulent  intention  from 
the  very  inception  of  the  scheme,  and  no  indictment  that  does  not 
negative  the  good  faith  and  honest  belief  of  the  defendant  can  be  suf- 
ficient.   No  matter  how  fraudulent  or  criminal  any  act  or  series  of  acts 
may  appear  by  implication,  or  how  repugnant  to  enlightened  intelli- 
gence and  morality  it  may  appear  by  a  general  statement  of  a  case, 
no  person  should  be  put  upon  trial  upon  issues  not  clearly  alleged.  In 
this  case  the  dishonest  and  fraudulent  intentions  of  the  defendant 
would  be  the  question  to  be  passed  upon  by  the  jury,  and  should  be 
clearly  stated.   Durland  v.  U.  S.,  161  U.  S.  306,  16  Sup.  Ct.  508,  40 
U  Ed.  709. 

The  only  direct  and  positive  assertion  of  defendant's  acts,  made  in 
the  indictment  in  this  connection,  is  that  she  requested  and  solicited 
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people  to  open  correspondence.  There  is  no  direct  assertion  of  lier 
intention,  further  than,  by  implication,  that  she  was  "fraudulently  in- 
tending to  get  possession  of  such  money  and  convert  the  same  to  her 
own  use,  without  rendering  to  the  person  sending  the  same  any  serv- 
ice or  thing  of  value  therefor."  The  use  of  the  word  "fraudulently" 
is  not  alone  a  sufficient  allegation  of  a  fraudulent  intent.  The  drcum- 
stances  and  declared  intention  must  show  the  act  to  be  such. 

There  was  no  pretense  in  the  alleged  advertisement  orcorrespondence 
that  the  money  received  was  not  to  be  converted  to  the  use  of  the  de- 
fendant ;  therefore  such  conversion  would  not  of  itself  be  fraudulent.  It 
was  to  be  sent  for  that  purpose,  and  other  conditions  must  determine 
the  integrity  of  such  act.  It  was  in  the  contemplation  of  the  solicita- 
tion, as  set  forth  in  the  scheme,  that  the  money  should  be  sent  to  the 
defendant  for  subsequent  treatment  to  be  given  by  her ;  therefore  the 
conversion  to  her  use  without  giving  the  treatment,  or,  in  the  lan- 
guage of  the  allegations  of  the  indictment,  "rendering  any  service  or 
thing  of  value  therefor,"  would  not  necessarily  be  a  fraudulent  prac- 
tice, as  it  is  not  alleged  that  defendant  did  not  intend  to  render  any 
such  treatment  as  she  is  alleged  to  have  pretended  she  would  at  any 
tinK.  Durland  v.  U.  S.,  supra.  The  limitation  of  value,  as  alleged  in 
the  indictment,  in  which  nothing  of  any  value  was  to  be  given,  attaches 
to  the  service  rendered  as  well  as  to  the  thing,  and  declares  no  meas- 
ure by  which  the  absence  of  value  is  to  be  determined.  The  defendant 
could  not  be  found  guilty  if  a  service  which  had  been  promised,  and 
which  the  jury  might  consider  of  no  value,  was  rendered,  unless  it 
should  be  found  that  the  defendant  also  knew  and  believed  it  to  be  of 
no  value.  Yet  there  is  no  allegation  that  no  service  was  to  be  ren- 
dered, or  that  any  scrnce  idiich  mights  be  rendered  was  not  beUeved 
by  her  to  be  of  value. 

In  view  of  these  well-established  principles,  the  allegations  of  the 
indictment  are  deemed  insufficient  to  affirmatively  declare  an  intention 
to  defraud,  and  it  is  therefore  considered  that  it  does  not  sufficiently 
either  negative  the  honesty  of  the  pretenses  of  the  defendant,  or  the 
intention  to  perform  what  was  promised,  and  the  motion  to  quash 
must  be  granted,  and  the  demurrer  sustained. 


CDrrom  Dimxs— OaiLTsas  Paintsd  on  Wood. 

CeningB,  painted  on  wood  taken  from  a  palace  to  Italy,  stioald  be 
dashed  imder  Acts  1897,  par.  454,  as  patotlngs  In  oil.  and  not  under 
paimgnph  206,  mm  mannfactares  of  wood  not  oeelally  provided  (or. 

Appeal  by  the  Importer  from  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

Wflfiam  B.  Cougfatry,  for  the  importer* 
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COXE,  District  Judge  (orally).  The  importations  in  question  con- 
sist of  three  ceilings,  painted  on  wood,  taken  from  the  Barberini 
Palace  of  Florence,  Italy.  They  were  assessed  by  the  collector  under 
paragraph  20&  of  the  act  of  1897  as  "manufactures  of  wood,  not  spe- 
cially provided  for."  The  importer  insists  that  they  should  have  been 
classified  under  paragraph  454  as  "{huntings  in  oil."  The  evidence 
now  before  the  court  is  practically  tmdisputea  that  the  ceilings  in  ques- 
tion are  oil  paintings  on  wood.  The  value  of  the  wood  as  compared 
with  the  painting  is  infinitesimal.  Within  numerous  prior  decisions 
of  this  court  it  must  be  held  that  the  importations  are  paintings. 

The  decision  of  the  board  of  appraisers  is  reversed  and  the  collector 
is  advised  to  make  a  refund  upon  the  importations  in  questioii  of  15 
per  cent. 


VEIL  et  ah  t.  UNITED  STATED 
(Olrealt  Oourt  8.  D.  Nev  York.   March  11.  1902.) 
No.  8,086. 

Odbtomb  DuTiEa— Woolen  Bards. 

Woolen  bands  Intended  for  tbe  nee  of  veterinary  surgeons,  to  be  ap- 
plied to  lame  legs,  are  properly  assessed  under  Act  iSiT,  par.  366,  aa 
manufactures  of  wool,  and  not  uuAer  paragraph  447,  wblch  ptovldeB  for 
*%anies8,  saddles  and  saddlery.** 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  United 

States  General  Appraisers. 

Howard  T.  Walden,  for  the  importers. 
W.  Usher  Parsons,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  It  is  not  disputed  that  the  article 
in  question  is  a  wooler^  band.  It  was  assessed  by  the  collector  under 
paragraph  366  of  the  act  of  1897  as  a  manufacture  of  wool.  The  im- 
porter insists  that  it  is  better  described  by  paragraph  447  of  the  same 
act,  which  provides  for  "harness,  saddles  and  saddlery,  or  parts  of 
either,  in  sets  or  in  parts."  I  do  not  think  it  can  be  contended  that 
"saddlery"  is  limited  to  articles  of  leather,  because  it  appears  that  there 
is  a  saddle  cloth  and  I  suppose  the  court  may  take  judicial  notice  that 
the  surcingle  is  made  of  canvas.  On  the  other  hand  I  think  the  word 
"saddlery"  should  not  be  expanded  to  apply  to  these  articles  in  suit, 
which  belong  more  properly  to  the  veterinary  department.  Saddlery, 
whatever  else  it  may  or  may  not  mean,  ought  to  be  applied  to  the 
trappings  of  a  well  horse,  a  "going"  horse,  and  not  a  sick  one.  This 
band  is  intended  for  the  use  of  the  veterinary  surgeon  to  be  applied 
to  a  lame  leg,  as  a  plaster  might  be  applied  to  a  bruise.  Its  use  is 
analogous  to  a  contrivance  made  to  hold  up  a  horse  that  has  broken 
his  leg.  I  do  not  think  that  it  can  be  included  within  the  word 
"saddlery.*; 

As  the  importer  has  not  succeeded  in  showing,  that  the  article  in 
question  can  be  properly  classified  under  the  term  "saddlery**  or  parts 
thereof  it  follows  that  the  decision  of  the  board  ol  appraisers  must  be 
affirmed. 
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HILLS  BROS.  GO.  T.  tlKITBD  STATES. 
(Gbfcnft  Gonrt,  8.  D.  New  York.   March  11«  1902.) 
No.  3,068. 

CorroHs  Ddtibs— Lbuoit  Pbbl. 

Where  lemona  cut  In  two  and  thrown  Into  casks  of  brine  are  Im- 
ported, and  when  the  merchandise  reaches  this  country  the  pulp  has 
left  half  of  the  lemon,  and  the  fruit  has  been  destroyed,  it  Is  properly 
classified  under  Act  18U7,  par.  267,  as  lemon  peel,  preserved,  and  not 
nnder  paragraph  569  of  the  free  list  of  the  same  act,  as  fruits  in  brine. 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  Uxuted 
States  General  Appraisers. 

Albert  Comstock,  for  the  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  It  seems  to  be  conceded  that  the 
importations  here  consist  of  lemons  cut  in  two  and  thrown  into  casks 
of  brine,  and  that  when  the  merchandise  reaches  this  country  a  certain 
portion  of  the  pulp  of  the  lemon  has  come  out  or,  as  the  only  witness 
on  the  subject  expressed  it,  "sloughed  away" ;  in  other  words,  the 
pulp  has  left  the  half  of  the  lemon  where  it  was  in  the  port  of  export. 
I  think  the  question  must  be  determined  having  reference  to  the  char- 
acter of  the  merchandise  when  it  enters  this  country.  The  collector 
can  only  concern  himself  with  the  merchandise  that  reaches  this  port. 
The  question  is  wliat  is  the  importer  seeking  to  introduce  into  the 
United  States?  It  seems  to  me  very  clear  that  he  has  not  imported  a 
lemon  or  two  halves  of  a  lemon,  because  the  fruit,  the  fruity  part,  has 
been  destroyed  during  the  voyage,  and  what  actually  enters  here  is  the 
ped,  or  perhaps  more  properly  the  rind,  of  the  lemon.  That  which 
makes  the  lemon  a  fruit  is  gone  and  nothing  is  left  to  be  utilized  but 
the  lemon  peel. 

The  collector  classified  this  merchandise  under  paragraph  267  of 
the  tariff  act  of  1897,  as  "lemon  peel,  preserved" ;  but  the  importer 
insists  that  it  is  better  described  by  paragraph  559  of  the  free  list  of 
the  same  act  as  "fruits  in  brine."  My  impression  is  very  strong  that 
the  collector's  paragraph  'is  a  much  clearer  and  more  definite  descrip- 
tion. I  do  not  see  how  it  can  be  said  that  the  rind  of  a  lemon,  the  peel 
of  a  lemon,  is  a  fruit.  It  is  not  a  fruit ;  it  is  a  lemon  peel,  preserved. 
It  is  clear  that  it  was  the  intention  of  congress  in  paragraph  559  of  this 
act  to  admit  free  of  duty  fruits  as  fruits,  and  not  the  mere  peel  or  rind. 

It  follows  that  the  decision  of  the  board  ot  appraisers  should  be 
affirmed. 
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t>B  SONDE  et  al.  t.  UNITED  STATES, 


(Olrcnlt  Court,  S.  D.  New  York.   March  IS,  1902:) 


No.  2,938. 


Customs  Dutibs— Classification— Pbefabatioit  or  Tallov. 

A  proration  of  tallow  used,  not  as  an  assistant  or  a  mordant,  but 
simply  for  softening  cotton  cloth,  Is  classifiable  under  Act  1887,  I  6,  aa 
an  "article  mannfactnred.  In  whole  or  in  part,  not  provided  tvt  In  this 
act,"  and  not  under  parnsrapfa  S2,  as  an  "allEarls  aaslatant.  not  apedally 
provided  for  In  this  act" 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

Howard  T.  Walden,  for  the  importers. 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  collector  classified  the  im- 
portation in  question  under  paragraph  32  of  the  act  of  1897,  as  an 
"alizarin  assistant,  not  specially  provided  for  in  this  act."  The  import- 
ers insist  that  it  should  be  classified  under  section  6  of  the  same  act 
as  an  "article  manufactured,  in  whole  or  in  part,  not  provided  for  in 
this  act."  The  return  of  the  appraiser  was  the  only  evidence  present- 
ed before  the  board,  and  upon  that  return  the  board  were  entirely 
justified  in  finding  that  the  collector's  classification  was  correct. 
Since  then,  however,  evidence  has  been  taken  in  this  court,  which  is 
wholly  undisputed,  and  which  establishes  b^ond  doubt  the  fact  that 
the  collector's  classification  is  erroneous.  Upon  the  present  testi- 
mony there  can  be  no  pretense  that  the  importation  is  an  alizarin  as- 
sistant. It  is  a  preparation  of  tallow,  used  not  as  an  assistant  or  as 
a  mordant,  but  simply  for  softening  cotton  cloth. 

The  decision  of  the  board  of  appraisers  is  reversed. 


L  BBS  Judicata— AppotMTHBNT  and  Powbhs  ov  Rbobitbb. 

Where,  in  a  suit  by  creditors  against  an  Insolvent  corporation  and 
its  stockholders,  a  Judgmmt  is  rendered  against  a  stockhidder  wbo  la 

a  party  and  has  been  duly  served  with  proceas.  and  a  recelvw  is  ap- 
pointed with  power  to  bring  an  action  In  bla  own  name  on  such  Judg- 
ment in  the  courts  of  any  other  jurisdiction,  as  authorized  by  a  statnto 
of  the  state,  the  right  of  the  receiver  to  sue  on  such  Judgment;  as 
against  the  judgment  defendant,  is  res  Judicata. 
S.  CoBPORATioNB— Statutobt  Ltabilitt  ov  Btookboldbrs— EHFOBOBiaXT  fix- 

TBATBRBITORIALLT. 

Upon  the  principle  of  comlfy  a  fedwal  court  win  noognlze  tbe  right 
of  a  receiver  appointed  by  a  court  of  another  state  or  Jurisdiction,  for 
the  purpose  of  enforcing  the  liability  of  a  stockholder  for  the  b«icflt 
of  the  creditors  of  an  insolvent  corporation,  to  maintain  an  action  there- 
in in  hfs  own  name  against  such  stockholder  to  effectuate  the  pnrpoM 
of  bis  appointment,  where  such  appolntmoit  was  made  and  antHority 


BUBR  r.  SMITH. 
(Circuit  Court,  D.  Indiana.   February  IS,  1902.) 

No.  10,039. 


BURB  T.  BMITH. 
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to  sue  giren  pursuant  to  the  statute  whicb  created  the  liability,  and 
by  a  court  of  competent  Jurisdiction,  and  wbere  such  action  will  not 
Ttolate  tbe  local  policy  or  Interfwe  with  the  rights  of  resident  creditors. 

At  Law.    On  demurrer  to  complaint.  * 

F.  H.  Rue  and  Herod  &  Herod,  for  plaintiff. 
Miller.  Elam  &  Fesler,  for  defendant. 

BAKER,  District  Judge.  The  amended  complaint,  in  a  single 
paragraph,  is  an  action  on  a  judgment  rendered  by  the  court  of  com- 
mon pleas  of  Warren  coimty,  Ohio.  The  complaint  alleges  that  said 
court  of  common  pleas  was  and  is  a  court  of  general  jurisdiction,  duly 
created  by  the  constitution  and  laws  of  Ohio ;  that  on  March  2,  1897^ 
John,  George  h.,  and  Thomas  S.  Harrison,  partners  as  Harrison  Bros. 
&  Co.,  as  creditors  of  the  Eagle  Paper  Company,  a  corporation  incor- 
porated and  organized  under  the  laws  of  Ohio,  for  the  use  and  benefit 
of  themselves  and  all  the  other  creditors  thereof,  brought  an  action 
in  said  court  against  the  Eagle  Paper  Company  and  numerous  other 
defendants,  including  the  defendant  herein,  Sullivan  N.  Smith,  which 
said  defendants  were  alleged  to  be  stockholders  of  said  corporation, 
and  all  the  stockholders  thereof,  and  which  said  action  was  thus 
brought  to  enfOTce  the  payment  by  said  defendants  of  their  liability 
as  such  stockholders  under  the  constitution  and  statute  laws  of  said 
state  for  the  debts  of  said  corporation,  and  that  the  said  statute  laws 
of  said  state  then  required  that  such  action  should  be  brought  by 
one  or  more  creditors  of  the  corporation  for  the  use  and  benefit  of 
all,  and  against  all  those  liable  as  stockholders ;  that  said  plaintiffs 
aherwards  caused  lawful  process  to  be  issued  in  said  action,  and  to 
be  duly  served  on  him,  the  said  Sullivan  N.  Smith,  on  March  7,  1901, 
and  that  such  proceedings  were  thereafter  had  in  said  action  that  on 
November  11, 1901,  the  said  plaintiffs,  for  the  use  and  benefit  of  them- 
sehres  and  all  other  creditors  of  said  corporation,  recovered  judg- 
ment in  said  action  against  the  defendant,  Sullivan  N.  Smith,  upon 
his  liability  as  such  stockholder,  which  judgment  was  then  duly  ren- 
dered and  ^ven  by  said  court  against  said  defendant  for  the  sum  of 
$10,000;  that  it  is  now  and  was  on  said  last-named  day  provided 
and  enacted  by  the  statute  laws  of  said  state  of  Ohio  that  said  court 
may,  in  an  action  therein  of  the  kind  in  which  such  judgment  was 
rendered  against  the  defendant  herein  as  aforesaid,  appoint  a  receiver 
to  collect  and  enforce  the  judgment  rendered  therein,  and  may  also 
authorize  and  direct  such  receiver  to  prosecute  in  his  own  name  as 
receiver  and  in  other  jurisdictions  such  actions  as  might  be  neces- 
sary to  a>llect  such  judgments;  that  on  November  11,  1901,  the 
plamtiff  herein  was,  by  an  order  duly  made  by  said  court  in  said  ac- 
tion, appointed  receiver  therein,  and  was  by  said  order  of  appoint- 
ment du-ected  by  said  court,  upon  his  qualification  as  such  receiver, 
to  proceed  without  delay  to  demand  and  collect  said  judgment  so 
rendered  against  the  defendant  herein,  and  was  thereby  expressly  au- 
thorized and  empowered,  among  other  things,  to  commence  and 
prosecute  in  his  own  name  as  such  receiver,  in  any  court  of  any  state 
or  of  the  United  States,  any  and  all  actions,  suits,  or  proceedings 
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which,  in  his  judgment,  might  be  necessary  and  proper  to  that  end« 
and  to  report  to  said  court  his  proceedings  under  said  order  without 
delay,  and  that  he  was  thereafter  and  now  is  duly  qualified  as  such 
receiver  under  said  order  of  appointment;  and  that  no  part  of  said 
judgment  has  been  paid,  and  there  is  now  due  thereon  from  the  said 
defendant,  Sullivan  N.  Smith,  to  the  plaintiff  herein  the  sum  of 
$10,000}  with  interest  thereon  from  November  ii,  1901. 
The  constitution  of  the  state  of  Oluo  (article  13,  §  3)  provides: 

**DneB  from  corporations  shall  be  secured  hy  mch  tndlTldual  llabUltT  of 
tiie  stockholders  and  otber  means  as  may  be  prescribed  by  law;  but  In  all 
cases  each  stockholder  shall  be  liable  over  and  above  the  stock  by  him  or 
her  owned,  and  any  amount  unpaid  thereon,  to  a  further  sum  at  least  equal 
In  amount  to  such  stock." 

The  statute  of  Ohio  (Rev.  St.  1890,  §§  3258,  3359),  in  force  when 
the  corporation  was  organized,  enacts: 

"The  stockbolders  of  a  corporation  which  may  be  hereafter  formed,  and 
such  stockholders  as  are  now  liable  under  former  statutes,  shall  be  deemed 
and  held  liable  In  addition  to  their  stock  in  an  amount  equal  to  the  stock 
by  them  subscribed  or  otherwise  acquired,  to  the  creditors  of  the  corpora- 
tion to  secure  the  payment  of  the  debts  and  liabilities  of  the  corporatI<Hi." 

The  statute  in  force  at  the  time  the  action  was  brought  in  the 
Ohio  court  authorized  a  suit  to  be  brought  by  one  or  more  creditors 
to  enforce  such  liability  generally  against  all  stockholders  for  the 
benefit  of  all  creditors  of  the  corporation,  in  which  action  the  court 
is  required  to  determine  the  indebtedness  of  the  corporation  and  the 
amotint  payable  by  each  stockholder.  The  statute  in  force  at  the 
time  the  defendant  was  served  with  process  therein  provided  that, 
whenever  a  creditor  sought  to  charge  the  stockholders  on  account  of 
any  liability  created  by  law,  he  should  file  his  complaint  for  that  pur- 
pose in  any  common  pleas  court  which  possessed  jurisdiction  to  en- 
force such  liability;  that  the  court  should  proceed  as  in  other  cases 
to  cause  an  account  to  be  taken  of  the  property  and  obligations  of 
such  corporation,  and  might  appoint  one  or  more  receivers ;  that  if, 
on  the  taking  of  such  account,  it  appeared  that  such  corporation  was 
insolvent  and  had  not  sufficient  property  or  effects  to  satisfy  its  cred- 
itors, the  court  might  proceed  to  ascertain  the  liabilities  of  the  stock- 
holders and  enforce  the  same  by  its  judgment ;  in  all  cases  in  which 
the  stockholders  were  made  parties  to  an  action  in  which  a  judgment 
was  rendered,  if  the  property  of  the  corporation  was  found  insuffi- 
cient to  discharge  its  debts,  the  court  should  give  notice  to  non- 
resident stockholders,  as  provided  in  sections  5048-5052,  Rev.  St. 
1890,  and  should  first  proceed  to  compel  each  stockholder  to  pay 
the  amount  remaining  unpaid  on  the  shares  of  stock  held  by  him.  The 
statute  (section  3260)  further  enacts :  If  the  debts  of  the  corporation, 
remain  unsatisfied,  the  court  shall  proceed  to  ascertain  the  respective 
liabilities  of  the  directors  or  other  officers,  and  of  the  stockholders, 
and  to  adjudge  the  amount  payable  by  each,  and  enforce  the  judg- 
ment as  in  other  cases.  The  court  may  authorize  and  direct  the  re- 
ceiver to  prosecute  such  actions  in  his  own  name  as  receiver  as  may 
be  necessary  in  other  jurisdictions,  to  collect  the  amount  due  froiia 
any  officer  or  stockholder. 
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The  defendant  has  demurred  to  the  complaint  on  the  ground  that 
the  same  does  oot  state  facts  su£Scient  to  constitute  a  cause  of  action. 
The  defendant,  in  support  of  his  demurrer,  earnestly  contends  that  tiie 
I^untiff,  as  a  receiver  by  appointment  of  an  Ohio  court,  cannot  main- 
tain an  action  upon  the  judgment  rendered  in  the  creditors'  suit 
against  him,  citing  and  relying  on  the  authority  of  the  case  of  Booth 
V.  Clark,  17  How.  322,  15  L.  Ed.  164,  and  other  cases  in  the  state 
and  federal  courts  following  that  decision. 

The  defendant  was  a  stockholder  in  a  corporation  created  under 
the  constitution  and  laws  of  the  state  ol  Ohio.  The  constitution 
and  statute  laws  of  that  state  provided  that  each  stockholder  in  such 
corporation  should  be  liable  to  its  creditors  in  an  amount  equal  to 
the  stock  held  by  him.  The  liability  of  the  stockholder  is  contractual. 
By  the  contract  of  subscription  the  stockholder  impliedly  agreed  to 
pay  the  superadded  liability  if  the  assets  of  the  corporation  were  in- 
sufficient to  pay  its  debts.  As  a  member  of  the  corporation  he  also 
impliedly  agreed  to  submit  himself  to  the  laws  of  the"  state  creating 
the  corporation.  The  laws  of  Ohio  expressly  provided  that,  in  case 
the  corporate  assets  proved  insufhcient  to  pay  the  corporate  debts, 
the  court  should  have  the  power  to  adjudge  the  amount  payable  by 
each  stockholder  on  account  of  his  liability  as  such  stockholder.  The 
statute  also  provided  that  in  an  action  against  a  stockholder  to  en- 
force such  liability  the  court  shotdd  have  authority  to  appoint  a  re- 
ceiver, who  should  be  empowered,  in  his  own  name,  to  maintain  ac- 
tions in  other  jurisdictions  to  collect  the  amount  so  found  due  and 
payable.  The  defendant  was  a  party  duly  served  with  process  in  the 
action  in  the  Ohio  court  in  which  the  judgment  in  suit  was  rendered 
^[ainst  him,  and  in  which  action  the  present  plaintiff  was  appointed 
receiver,  and  as  such  receiver  he  was  by  the  statute,  and  by  the  order 
of  the  court,  -  empowered  and  directed,  in  his  own  name,  to  collect 
the  judgment  herein  sued  for.  If  the  defendant  conceived  that  that 
court  had  no  rightful  power  to  authorize  the  receiver  then  appointed 
to  maintain  a  suit  in  another  jurisdiction  on  the  judgment  then  ren- 
dered against  him,  he  ought  then  to  have  contested  that  question. 
In  a  court  of  competent  jurisdiction  it  was  adjudged  that  the  receiver 
should  have  the  right  to  maintain  an  action  in  his  own  name  on  the 
judgment  in  any  other  state  or  federal  court.  On  what  principle  can 
the  defendant  now  contest  a  question  which,  so  far  as  he  is  concerned, 
is  res  adjudicata?  Why  is  the  decree  of  the  Ohio  court  adjudging 
the  plaintiff's  right  as  receiver  to  maintain,  in  his  own  name,  in  an- 
other jurisdiction,  a  suit  upon  the  judgment  then  rendered,  less  con- 
clusive on  the  defendant  than  it  is  upon  any  other  question  in  issue 
and  adjudged  by  the  court?  The  state  of  Ohio  had  the  undoubted 
right  to  provide  for  the  liability  of  the  stockholders  of  domestic  cor- 
porations, how  the  extent  of  that  liability  should  be  determined,  and 
by  whom  its  collection  should  be  enforced.  It  has  provided  that  this 
liability  should  be  enforced  by  a  receiver  in  his  own  name,  both  within 
and  without  the  state.  By  his  contract  of  subscription  the  defendant 
impliedly  agreed  that  his  liability  might  be  enforced  by  an  action  in 
the  name  of  a  receiver  duly  appointed  by  a  court  of  common  pleas 
of  the  state  of  Ohio,  when  such  receiver  was  clothed  by  the  decree 
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of  a  competent  court  with  that  authority.   The  court  of  common 
pleas  of  Warren  county,  Ohio,  had  jurisdiction  of  the  subjetf-matter, 
and  it  acquired  jurisdiction  of  the  person  of  the  defendant  by  service  i 
of  process  upon  him,  and,  pursuant  to  the  statute  of  the  state,  it  ap- 
pointed the  plaintiff  as  receiver,  and  adjudged  that  as  such  receiver  ■ 
in  his  own  name  he  should  have  the  right  to  maintain  an  action  upon 
the  judgment  here  in  suit  in  any  court  of  competent  jurisdiction  ; 
without  the  state  of  Ohio.    When  a  state  by  its  statute  creates  a  lia-  ! 
bility  unknown  to  the  common  law,  can  it  be  successfully  contended 
that  it  may  not  determine  by  whom,  and  in  whose  name,  that  liability 
may  be  enforced?  The  statute  of  Ohio  invested  the  receiver,  when 
duly  appointed,  with  the  right  to  maintain  a  suit  to  enforce  the  stock- 
holder's liability  for  the  benefit  of  the  creditors  of  the  corporation, 
and  on  what  principle  of  justice  or  comity  can  the  courts  in  a  sister 
state  refuse  to  permit  the  receiver  to  maintain  an  action,  to  enforce 
such  liability?   Such  a  receiver  is  something  more  than  an  ordinary 
chancery  receiver  appointed  to  take  possession  of  the  property  and 
collect  the  debts  owing  to  a  corporation  or  an  individu^   The  pres- 
ent receiver  was  appointed  to  enforce  for  the  benefit  of  creditors  lia- 
bilities to  which  the  corporation  had  no  right  or  title.   Formerly  the 
primary  object  of  a  receiver's  appointment  was  to  preserve  the  fund 
or  property  so  that  it  might  be  appropriated  as  the  final  decree  of 
the  court  should  direct.    In  recent  times,  however,  both  in  England 
and  in  the  United  States,  there  has  been  a  strong  tendency  towards 
enlarging  the  scope  of  the  receiver's  powers.   The  general  rule  as  to 
the  receiver's  title  is  greatly  modified  in  the  case  of  a  receiver  ap-  i 
pointed  at  the  suit  of  judgment  creditors.   In  such  cases  he  is  ap-  I 
pointed,  not  alone  for  the  purpose  of  preserving  the  property,  but  I 
also  to  reduce  property  and  effects  into  possession,  and  to  distribute 
the  proceeds  among  the  creditors.    Hence  the  receiver  is  usually 
given  authority  to  maintain  suits  in  his  own  name  to  enable  him 
effectively  to  carry  out  the  purpose  of  his  appointment.    Such  au- 
thority is  unquestionably  effective  within  the  jurisdiction  of  his  ap- 
pointment.  "The  rule  in  this  country  is  said  to  be  that  receivers  ap- 
pointed by  one  jurisdiction  are  not  entitled  as  of  right  to  recognition 
m  other  jurisdictions,  and  that  courts  of  equity  cannot  acqtiire  extra-  | 
territorial  jurisdiction  over  property  or  rights  by  the  appointment  of 
receivers.    But  expressions  of  this  character  have  been  considered 
to  go  too  far,  and  the  correct  and  current  doctrine  appears  to  be  | 
that  under  the  principle  of  comity  the  courts  of  one  jurisdiction 
will  recognize  the  authority  and  permit  the  exerdse  of  the  functions 
of  a  receiver  appointed  in  another  jurisdiction,  except  in  those  cases 
where  a  court  of  the  former  jurisdiction  finds  that  its  own  policy  would 
be  displaced  or  the  rights  of  its  own  citizens  invaded  or  impaired,  ! 
and  this  seems  to  be  especially  true  where  such  receiver  is,  by  the 
terms  of  his  appointment,  to  gather  in  the  assets  wherever  found.** 
20  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  65,  66.   The  doctrine  thus  stated 
is  supported  by  reason  and  by  the  great  weight  of  authority  in  the 
courts  of  the  United  States.    The  nature  of  the  union  between  the  i 
states  as  members  of  a  common  government,  the  intimate  and  vital  ! 
interests  and  relations,  commercial  as  well  as  political,  which  bind  ^ 
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tbetn  together,  should  lead  to  a  greater  degree  of  comity  between 
them  than  would  be  expected  to  exist  between  states  whoUy  foreign 
to  each  other.  This  principle  of  comity  between  the  states  of  d&e 
Union  is  now  eenerally  recognized.  It  is  recognized  by  the  courts 
of  the  state  of  Ohio.  Bank  v.  Mcl^eod,  38  Ohio  St.  174.  It  is  also 
recognized  in  the  courts  of  this  state  (Metzner  v.  Bauer,  98  Ind.  425), 
where  the  court  says  that  as  a  matter  of  comity  receivers  duly  ap- 
pointed and  qualified  in  other  states  may,  to  the  extent  of  their  au- 
thority, maintain  suits  in  the  courts  of  this  state.  This  doctrine  is 
again  affirmed  in  the  case  of  Catlin  v.  Silver  Plate  Co.,  123  Ind.  477, 
24  N.  E.  250,  8  h.  R.  A.  62,  x8  Am.  St.  Rep.  338,  where  what  is  con- 
ceived to  be  the  true  doctrine  is  thus  stated : 

*^lille  Uiera  m  aattiorltles  of  great  wtigtat  which  seem  to  bold  that  a 
ree^Tw  ai>p(diited  In  one  jurisdiction  wHI  not  be  permitted  to  maintain  a 
suit  In  a  foreign  state,  the  generally  prevailing  doctrine  upon  wbtcfa  all  the 
dedsiona  seem  to  be  harmonlons  Is  that  apon  the  principles  of  comity  the 
courts  of  the  jurisdiction  in  which  the  property  or  fund  is  situated  will 
recognise  the  right  of  the  receiver  so  far  as  to  aid  him  Id  reducing  It  to 
possession,  unless  to  do  so  would  In  some  waj  violate  the  local  poU^  or 
Int^ere  with  the  rights  of  resident  credttorB." 

The  present  suit,  if  it  had  been  brought  in  a  court  of  this  state, 
would  have  been  maintainable  by  the  receiver  in  his  own  name.  Why 
should  it  not  be  maintainable  in  a  federal  court  exercising  jurisdic- 
tion in  the  same  state  ?  The  requisite  diversity  of  citizenship  is  shown 
to  exist,  and  the  amount  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  $2,ooa  It  was  a  wise  policy  of  the  constitu- 
tion to  give,  in  such  cases,  the  plaintiff  a  choice  of  tribunals.  When- 
ever a  citizen  of  one  state  may  go  into  the  courts  of  another  state, 
no  reason  is  perceived  why,  if  the  case  is  one  within  the  jurisdiction 
of  a  federal  court,  he  may  not  go  into  that  court. 

But  it  is  contended  that  the  case  of  Booth  v.  Clark,  17  How.  322, 
15  L.  Ed.  164,  settles  the  doctrine  the  other  way,  and  that  its  au- 
thority is  binding  on  this  court.   No  case  is  binding  as  an  authority 
on  any  inferior  court  except  in  a  case  presenting  a  substantially  similar 
state  of  bets.   In  that  case  one  Camara  recovered  judgnvsnt  in  the 
supr^ne  court  of  New  York  ag^nst  Ferdmand  Clark  for  $4,688.40, 
upon  which  a  fi.  fa.  was  issued  and  returned  nulla  bona.  Camara 
then  filed  a  creditors'  bill  in  the  chancery  court  of  New  York,  and 
upon  due  proceedings  had  therein  Booth  was  appointed  receiver  Au- 
gust 3,  1842.    Nothing  was  done  by  the  receiver  until  1851,  when 
Booth,  as  receiver,  reported  that  no  effects  of  Clark  had  come  to  his 
Imowledge  except  a  claim  upon  Mexico,  which  had  been  adjudged 
to  Clark  by  the  United  States  commissioners  under  a  treaty  with 
Mexico,  an^  that  as  receiver  he  was  contesting  it,  and  he  askra  from 
the  court  authority  to  proceed  for  that  purpose,  which  was  granted. 
On  May  29,  1851,  Booth,  as  receiver,  filed  his  bill  in  the  circuit  court 
for  the  District  of  Columbia,  reciting  so  much  of  the  proceedings 
in  the  New  York  courts  as  was  deemed  necessary  to  support  his  biLL 
Clark  answered  the  bill,  and  among  other  things  alleged  that,  being 
a  resident  of  the  state  of  New  Hampshire,  he  was,  on  March  22,  1843, 
OD  bis  own  petition,  adjudged  a  bankrupt,  and  that  one  Palmer  was 
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duly  appointed  his  assignee,  and  that  on  the  death  of  Palmer  one 
Hackett  was  duly  appointed  his  assignee  in  succession.  On  page 
328,  17  How.,  15  L.  Ed.  164,  the  court  says: 

"This  suit  Is  substantially  between  Hackett  as  tbe  assignee  of  Clark  In 
bankrnptcy  and  Booth,  tbe  receiver  under  Camara's  <n%dlt(»i^  bill;  that  tt 
may  be  determined  by  this  court  which  of  them  has  tlie  official  right  to  the 
Mexican  fund  for  the  distribution  of  It  between  the  creditors  of  (^ark,  or 
whether  Booth  as  receiver  shall  have  from  that  fund  a  sufficient  sum  to 
pay  Oamara's  entire  debt,  leaving  the  residue  of  It  for  distribution  between 
dartE's  other  creditors." 

Upon  this  statement  of  the  case,  the  court  stated  tbe  question  for 

decision  thus : 

"The  leading  point  In  the  case  Is  the  effect  of  the  proceedings  onder  the 
last  to  give  a  right  to  the  receiver  in  virtne  of  a  liea  which  he  claims  upon 
the  property  of  the  debtor  to  sue  for  and  to  recover  any  part  of  tt,  legal  or 
equiuble,  without  the  Jurisdiction  of  the  state  of  New  York.  In  other 
words,  as  an  offlcor  of  a  court  of  cbancery.  for  a  partlcnlar  purpose,  will  be 
be  recognized  as  such  by  a  foreign  Judicial  tribunal,  and  be  allowed  to  take 
from  the  debtor  a  fund  belonging  to  the  debtor  for  Its  application  to  the 
payment  of  a  particular  creditor  within  the  Jurisdiction  of  the  receiver's  ap- 
pointment, there  being  other  creditors  In  the  Jurisdiction  in  which  he  now 
sues  contesting  bis  right  to  do  so?"  A 

The  court  correctly  decided  that  under  such  circumstances  the  re- 
ceiver could  not  maintain  his  suit.    Under  similar  circumstances,  no 
receiver  would  be  permitted  to  maintain  a  suit  in  the  courts  of  an- 
other jurisdiction,  because  to  do  so  would  be  to  interfere  with  the 
rights  of  domestic  creditors.    This  case,  however,  is  not  authority 
for  the  doctrine  that  a  receiver  appointed  for  the  purpose  of  enforcing 
the  liability  of  a  stockholder  for  the  benefit  of  the  creditors  of  an  in- 
solvent corporation  may  not  maintain  a  suit  in  the  courts  of  another 
jurisdiction  to  effectuate  that  purpose.   What  is  said  by  Mr.  Justice 
Wayne  to  the  effect  that  a  receiver  cannot  maintain  suits  in  other  ju- 
risdictions was  unnecessary  to  the  decision  of  the  case,  and,  on  fa- 
miliar principles,  cannot  be  regarded  as  of  binding  authority.    I  can- 
not regard  it  as  a  binding  authority  on  the  question  before  me,  be- 
cause neither  the  policy  of  this  state  nor  the  interests  of  domestic 
creditors  will  be  interfered  with  if  it  should  be  held  that  the  receiver 
may  maintain  the  present  suit. 

It  would  be  unprofitable  to  comment  upon  or  review  the  federal 
and  state  cases  which  follow  the  case  of  Booth  v.  Clark,  cited  by  coun- 
sel for  the  defendant.  The  views  herein  expressed  are  supported  by 
the  recent  cases  of  Insurance  Co.  v.  Schultz,  25  C.  C.  A.  453,  80 
Fed.  337;  Hale  v.  Hardon,  37  C.  C.  A.  240,  95  Fed.  747;  and  ICirt- 
ley  v.  Holmes,  46  C.  C.  A.  102,  107  Fed.  I,  52  L.  R.  A.  738, — de- 
cided by  the  circuit  court  of  appeals  of  the  Firsts  Fourth,  and  Sixth 
circuits,  respectively. 

It  follows  that  the  demurrer  should  be,  and  the  same  is,  overruled, 
to  which  tbe  defendant  excepts. 
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No.  82. 


L  COLLUIOn— OtEBTAKINO  TBS8EI.S— PnifSDrHPTION  OF  FaDLT. 

Under  article  24  of  the  navigation  act  of  1890,  wblch  prorldea  that 
"every  vessel  overtaking  any  otho*  shall  keep  out  of  the  way  of  t^e 
overtaken  TesBel,"  where  a  tng  with  a  tow  saw  a  schooner  a  quarter 
of  a  mile  ahead,  on  nearly  the  same  covne,  and  overtook  and  passed 
her,  but  the  tow,  which  was  on  a  200-fattiom  line,  did  not  see  the 
schooner  until  within  200  feet,  and  struck  her  directly  astern,  negligence 
must  be  Inferred  on  the  part  of  both  tug  and  tow,  unless  there  Is  evl- 
dsBce  to  wairant  a  flndliv  that  ttaa  scbooner  in  some  way  brougbt  about 
tte  collision. 

&  fiiHB— GriDBlCCB  COHSIDXKBD.  A 

Evidence  considered,  and  ktM  not  to  austaln  a  claim  made  by  a  tog 
and  tow  that  a  schooner  which  they  overtook,  not  seeing  fibe  tow, 
changed  her  course  after  the  tug  bad  passed  and  ran  Into  Its  wake, 
thna  causing  by  such  act  a  collision  between  her  and  the  tow,  which 
struck  her  directly  astern. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  district  court 
Eastwn  district  of  New  Tofk  (108  Fed.  652),  holding  the  tug  and  the  barge 
both  liable  for  damages  sustained  by  the  schooner  Florence  Shay  In  conse- 
guence  of  a  collision  with  the  barge  while  In  tow  of  the  tug  about  &  a.  m. 
of  August  22,  1900,  In  Hampton  Koads.  The  stem  of  the  barge  struck  the 
schooner  directly  on  the  stern,  and,  the  schooner  coming  around  after  the 
Impact,  her  bow  also  came  in  contact  with  the  barge.  The  following  ex- 
cerpt from  the  brief  of  the  counsel  for  the  tug  briefly  indicates  the  principal 
facts  wblch  are  not  In  dispute:  "The  Florence  Bhay  was  a  smalt,  three- 
masted  schooner,  laden  with  coal,  bound  Into  Hampton  Roads  for  an  anchor^ 
ag«  on  account  of  the  strong  N.  E.  wind  outside.  The  Nathan  Hale  was 
returning  to  the  roads  with  the  barge  Doris  in  tow  for  the  same  reason. 
•  •  •  The  hawser  between  the  tug  and  tow  was  about  200  fathoms  in 
length,  the  tide  was  turning  flood,  the  night  good  for  seeing  lights,  and  tbe 
wind  moderate  from  the  N,  E.  The  steam  tug,  after  passing  Old  Point 
Wharf  on  a  course  8.  W.  by  W.,  and  steering  for  the  light  on  the  Middle 
Ground,  sighted  the  schooner  a  little  upon  her  port  bow,  and  about  a  quarter 
of  a  mile  away.  The  schooner  also  sighted  the  steam  tug  over  bet  starboard 
quarter,  the  tug  showing  her  red  and  towing  lights,  when  about  a  quarter 
of  a  mUe  away.  When  the  steam  tug  obsorved  the  schooner,  her  course 
was  changed  to  half  a  point  to  starboard,  and  the  schooner's  course  was 
changed  to  half  a  point  to  port;  the  steam  tug  having  the  light  of  the 
Middle  Ground  Just  over  her  port  bow,  and  the  schooner  having  the  sarae 
light  Just  over  her  starboard  bow.  The  tug  passed  the  schooner  on  her  star- 
board side  at  a  distance  variously  estimated  at  from  300  feet  to  300  yards. 
The  colllalon  occurred  oft  Hampton  Bar,  the  stem  of  the  barge  striking  the 
•ton  of  the  sehoouer.  The  schooner  at  the  time  had  up  all       lower  sails." 

Samuel  Park,  for  the  Nathan  Hale. 
Le  Roy  S.  Gove,  for  the  Doris. 
Ndson  Zabriskie,  for  appellee. 


Before  WALLACE  and  LACOMBE,  Qrcuit  Judges,  and  TOWN- 
SEND,  District  Judge. 
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PER  CURIAM.    The  opinion  of  the  district  judge  will  be  found 
in  io8  Fed.  552,    It  contains  an  exhaustive  discussion  of  the  evidence, 
which  it  seems  unnecessary  to  reproduce  here.    Some  of  the  proposi- 
tions of  fact  which  he  found  are  controverted,  and  it  is  contended  that  1 
in  working  out  suggested  movements  of  the  vessels  he  overlooked 
some  elements  which  should  have  been  considered;  e.  g.,  that  a  | 
lufiing  up  by  the  schooner  when  she  was  going  abnost  before  the 
wind  would  have  increased  her  speed,  and  that  a  barge  as  heavy  as  the 
Doris  could  not  have  swung  far  out  of  the  wake  of  the  tug  without  ! 
changing  the  tug's  heading.    But  these  minuter  details  of  the  argu- 
ment contained  m  the  opinion  need  not  be  considered.    The  funda-  1 
mental  ground  for  the  decision  is  found  in  the  opening  statement  of  1 
the  opinion : 

'The  first  obvious  fact  Is  that  a  schooner,  which  had  been  seen  by  those 
on  a  tug  1,500  feet  oway,  was  struck  squarely  fn  her  stem  by  the  tow, 
which  did  not  vee  the  schooner  until  within  about  200  feet  of  her.  From 
this  fact  negligence  should  be  Inferred  both  on  the  part  of  the  tug  and  the 
barge,  unless  there  Is  some  fact  which  should  modify  or  avoid  that  condu-  j 
Blon."  I 

Article  24  of  the  act  of  1890,  as  it  stood  when  the  collision  happened, 
reads  as  follows:  j 

"Notwithstanding  anything  contained  In  these  rules  every  vessel,  over-  j 
taking  any  other,  shall  keep  out  of  the  way  ot  the  overtaken  vessel." 

Whether  the  distance  at  which  the  tug  p^sed  was  greater  or  less,  | 
whether  the  courses  were  diverging  or  converging,  whether  or  not  the  j 
tug  failed  to  warn  its  tow  to  follow  the  slight  change  to  starboard  wluch 
it  made,  whether  the  tow  swung  more  or  less  out  of  the  wake,  is  not  j 
material  to  the  question  presented  here.   The  tug  saw  the  schooner  a,  ! 
quarter  of  a  mile  off,  and  saw  in  what  direction  she  was  going.    The  | 
tow  failed  to  see  her  till  within  200  feet.    Both  tug  and  tow  were 
overtaking  vessels,  and  the  latter  ran  squarely  into  the  schooner's 
stem.    In  view  of  the  rule,  the  only  question  seems  to  be,  is  there  j 
evidence  which  will  warrant  the  finding  that  the  schooner  in  some  way  | 
brought  about  this  catastrophe?   There  is  some  suggestion  of  an 
insufficient  light  astern,  but,  if  she  had  none  at  all  there,  that  circum-  ' 
stance  would  be  immaterial,  since  it  was  so  light  that  the  schooner  was  I 
visible  a  quarter  of  a  mile  away.   That,  when  she  sighted  the  tug,  she  i 
changed  a  half  point  to  port,  is  not  charged  as  a  fault.    It  was  a 
change  in  avoidance  of  collision  greater  than  she  was  required  to  make. 
All  the  rule  asked  of  her  was  that  she  should  keep  her  course.    The  > 
tug  and  barge  claim  that  the  "schooner,  changed  her  course  to  star-  ; 
board  in  order  to  approach  the  anchorage  grounds,  not  having  cA>- 
served  the  barge."   There  is  no  evidence  to  support  this  proposition.  | 
The  witnesses  from  the  schooner  testify  that  she  made  no  such  change,  i 
No  witness  called  by  either  party  asserts  that  he  saw  her  on  any  such 
course.    She  was  not  on  it  when  the  tug  passed  her,  nor  when  the  tow  1 
sighted  her,  nor  when  she  was  struck.    It  is  a  theory  advanced  to  ; 
account  for  the  collision,  under  the  assumption  that  the  tug  passed  at ; 
a  safe  distance,  and  that  the  barge  kept  in  her  wake.   The  mere  iac\.| 
of  collision,  however,  equally  well  supports  the  inference  that  claim- 
ants' witnesses  are  mistaken  as  to  both  these  propositions.   A^nd.  m 
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this,  as  in  all  such  cases,  great  weight  may  fairly  be  given  to  the  im- 
probability that  a  vessel,  whose  master  knows  she  is  being  overtaken 
by  a  vesselj  which  is  in  such  a  position  that  she  cannot  help  but  know 
she  is  herself  overtaking,  should  make  any  such  change,  when,  under 
the  plain  text  of  the  rule,  no  new  navigation  on  her  part  is  called  for, 
and  all  she  has  to  do  is  to  keep  her  course,  and  let  all  overtaking  ves- 
sds  keep  out  of  her  way.    It  is  sought  to  overcome  this  suggestion  by 
contaiding  that,  after  the  tug  had  passed,  the  master  of  the  schooner, 
who  did  not  see  the  tow,  would  be  likely  to  change  to  starboard  to 
make  an  anchorage  near  Hampton  Bar.    But  in  our  opinion  the  evi- 
dence docs  not  warrant  such  a  conclusion.   The  master  of  the  schoon- 
er testified  that  he  was  bound  up  towards  Middle  Ground  for  an 
anchorage,  where  there  was  a  Httle  shoal  water,  which  was  about  two 
miles  beyond  the  place  of  collision ;  that  he  never  anchored  down  at 
the  place  of  collision,  the  water  being  12  to  14  fathoms  there,— too 
deep  for  his  class  of  vessel, — whereas  where  he  usually  anchored,  and 
intended  to  at  this  time,  there  were  four  or  five  fathoms,  right  up  to 
the  north  and  eastward  of  the  Middle  Ground  light,  between  Hampton 
liar  and  Middle  Ground  light.   The  mate  of  the  schooner,  in  re- 
sponse to  a  question  where  they  intended  to  anchor,  replied,  "Oh, 
around  Hampton  Bar."    The  chart  indicates  a  bar  which  runs  from 
Old  Point  to  Newport  News.    It  is  designated  as  "Hampton  Bar," 
its  westerly  end,  opposite  Middle  Ground  light,  being  designated  as 
"Newport  News  Bar."   Between  that  and  Middle  Ground  light  the 
water  is  3}4  to  5  fathoms.    In  answer  to  another  question,  he  said 
they  intended  to  anchor  "somewhere  on  Hampton  Bar  to  the  east- 
^va^d, — ^to  southeast  of  us."   Manifestly  there  is  some  clerical  error  in 
the  record.   To  the  "eastward" -or  "southeast"  would  be  water  beyond 
which  the  schooner  had  already  passed.    Further  on  in  his  cross-ex- 
amination he  stated  that  they  made  all  ready  for  anchoring  between 
the  Capes  and  the  Thimble;  that  at  the  time  of  collision  they  were  all 
ready  to  let  go  the  anchor ;  that  they  could  not  anchor  at  the  place  of 
coUislon,  because  there  was  too  deep  water ;  that  they  were  intending 
to  go  up  to  the  Middle  Ground  to  anchor, — between  Middle  Ground 
and  Hampton  Bar, — in  about  5  or  6  fathoms ;  and  that  in  order  to 
make  the  anchorage  they  would  not  have  to  change  their  course 
until  they  got  a  mile  further  up  ("up-channel"  he  evidently  meant), 
when  a  change  from  S.  W.  J4  S.  to  W.  by  N.  would  bring  them  wnere 
rhey  wanted  to  go.    These  witnesses  evidently  designatea  the  whole 
bar  as  "Hampton  Bar,"  ignoring  the  fact  that  the  chart  designates 
its  westernmost  end  as  "Newport  News  Bar."    Reading  the  testimony 
with  chart  before  us,  we  are  dearly  of  the  opinion  that  at  the  moment 
of  collision  the  schooner  was  a  mile  short  of  the  place  where  it  would 
be  necessary  to  change  her  course — even  if  there  were  no  other  vessel 
to  be  considered — in  order  to  make  the  anchorage  she  was  aiming  for. 
In  view  of  this  circumstance,  we  cannot  find,  in  the  absence  of  any 
evidence  of  a  ciiange  of  course,  that  she  turned  sharply  to  starboard 
and  ran  into  the  wake  of  the  tug. 
The  decree  of  the  district  court  is  affirmed,  with  interest  and  costs./ 
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L  COLLIBIOK— ErBOII  IK  EXTRGKIB. 

An  error  in  extremis  cannot  be  orged  la  exenlpatloii  of  a  vessd  wlum 
prior  negligence  has  brought  aboot  tbe  sittiatlon  In  which  a  mistake 
In  Judgmoit  U  excusable. 
%  Bamb— Tna  and  Tow— Pabbhto  Disabled  Vessel. 

A  tug  passing  down  a  stream  with  a  schoonv  In  tow,  hdd  In  fault 
fOr  a  colllBlon  betweoi  her  tow  and  another  tug  which  had  beconte 
disabled  and  was  onmanageable,  because  she  failed  to  see  the  disabled 
vesRel,  and  note  her  condition  or  hear  her  alarm  signals,  until  so  close 
upon  her  that  the  collision  conld  not  be  avoided. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Chas.  D.  Cleveland,  for  appellant. 
Le  Roy  S.  Gove,  for  the  Golden  Age. 
Peter  Alexander,  for  the  Protector. 

Before  WALLACE  and  LACOMBE,  Circuit  Judge*. 

WALLACE,  Circuit  Judge.    The  court  below  was  of  the  ©jMnion 
that  the  collision  between  the  tug  Golden  Age  and  the  schooner  in  tow 
of  the  tug  Protector  was  an  accident  of  navigation,  happening  without 
any  specific  fault  on  tbe  part  of  either  tug,  and  for  that  reason  dis- 
missed the  libel  of  the  schooner.   Each  tug  alleged  in  its  answ^,  and 
attempted  to  prove,  that  the  schooner  was  improperly  navigated,  and 
that  the  collision  would  not  have  taken  place  if  she  had  followed  the 
movements  of  the  Protector.  The  court  below  was  <rf  the  opinion 
that  these  allegations  were  unfounded,  and  we  are  of  the  same  opinion, 
being  satisfied  that  the  schooner  was  properly  navigated.    We  also 
agree  with  the  court  below  in  the  conclusion  that  the  Golden  Age  was 
not  at  fault.   The  real  question  to  be  determined  upon  this  appeal 
seems  to  be  whether  the  Protector  should  be  exonerated. 

The  collision  took  place  in  broad  daylight,  on  Newtown  creek,  ai 
stream  at  that  part  of  it  running  east  and  west,  and  250  feet  wide.  An 
ebb  tide,  setting  to  the  westward,  was  runnii^  slowly.   The  Golden 
Age,. a  tug  about  60  feet  long,  while  backing  towards  mid-stream  from 
the  northerly  shore,  preparatory  to  throwing  her  bow  around  to  the 
westerly  to  go  down  stream,  caught  a  submerged  log  in  her  propeller, 
her  stem  being  at  that  time  about  mid-channel,  and  distant  from  the 
drawbridge  westerly  something  more  than  150  feet.    She  had  heard 
the  signal  indicating  the  intention  of  a  vessd  approaching  the  draw 
from  the  eastward  to  pass  through,  and  when  she  became  disabled 
sounded  alarm  whistles,  and  as  she  saw  the  vessel,  which  proved  to 
be  the  Protector,  entering  the  draw,  sounded  alarm  whistles  again. 
At  that  time  the  Protector  was  proceeding  westwardty  with  the  libel- 
ant's schooner  in  tow  on  a  hawser  of  60  feet.   As  she  approached  the 
draw  she  slowed  down  to  half  speed.    In  the  meantime  the  Golden 
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Age  was  being  carried  by  her  previous  momentum  and  the  ebb  tide 
slowly  to  the  westward,  and  nearer  to  the  southerly  shore  of  the 
stream.  The  Protector  did  not  observe  the  Golden  Age  until  she  wa» 
emerging  from  the  draw.  She  proceeded  towards  her  about  lOO  feet 
without  changing  her  course  or  reducing  her  speed,  and  then  attempt- 
ed to  avoid  her  by  putting  on  full  steam,  and  making  a  short  turn  to 
port,  in  order  to  pass  between  her  and  the  southerly  shore.  She  her- 
self passed  the  Golden  Age  safely,  but  the  schooner  was  brought  into 
contact  with  the  Golden  Age  a  few  feet  aft  of  the  forechains.  The 
shock  of  the  blow  threw  the  schooner's  bow  towards  the  southerly 
side  of  the  creek,  and  her  bowsprit  ran  into  a  structure  which  pulled 
it  out  and  caused  other  damage.  The  collision  occurred  about  300 
feet  to  the  westward  of  the  bridge. 

The  testimony  of  the  master  of  the  Protector  was  to  the  effect  that 
he  had  heard  no  alarm  signals  from  the  Golden  Age ;  that  he  first  saw 
the  Golden  Age  just  as  the  Protector  got  through  the  draw ;  and  that 
he  then  blew  two  whistles,  and  got  an  alarm  whistle  in  return,  but  did 
not  discover  that  the  Golden  Age  was  disabled  until  he  proceeded  100 
or  125  feet  further ;  and  that  he  then  noticed  she  had  some  stemway, 
but  concluded  to  ptit  on  full  speed  and  go  to  port,  so  as  to  pass  be- 
tween her  and  the  southerly  shore.  According  to  his  testimony,  there 
was  room  for  that  maneuver,  and  no  other  was  practicable. 

After  a  careful  study  of  the  evidence  in  the  record,  wd  cannot  resist 
the  conclusion  that  the  Golden  Age  should  have  been  observed  by  the 
Protector  before  the  latter  entered  the  draw.    Even  though  the  Pro- 
tector was  not  in  fauh  because  her  attention  was  not  attracted  by  the 
alarm  whistles  of  the  Golden  Age,  there  were  no  obstacles  to  jH-event 
the  latter  from  being  plainly  seen  from  the  time  the  Protector  got 
within  100  feet  of  the  draw.   She  was  practically  opposite  the  draw, 
and  a  short  distance  away,  and  had  been  observed  moving  backwards 
by  the  men  upon  the  schooner  before  their  vessel  emerged  from  the 
draw.    These  men  were  presumably  less  likely  to  see  her  than  those 
in  charge  of  the  navigation  of  the  Protector,  upon  whom  rested  the 
duty  of  a  more  diligent  observation.    If  the  Protector  had  observed 
her  before  entering  the  draw,  or  even  when  entering  it,  she  would  have 
had  sufBdent  opportunity,  by  the  time  she  emerged  from  the  draw, 
to  discover  her  ^sabled  condition  and  realize  the  danger  erf  the  situa* 
tion.    If  on  emerging  from  the  draw  the  Protector  had  reversed  and 
taken  prompt  measures  to  hold  back  her  tow,  we  are  satisfied  the 
collision  could  have  been  avoided.   There  would  probably  have  been 
a  narrow  margin  of  safety,  but  it  is  to  be  remembered  that  the  tide 
would  have  been  carrying  the  Golden  Age  further  away  from  the  Pro- 
tector while  the  latter  was  engaged  in  holding  back  her  tow.  Doubt- 
fess  at  the  time  the  Protector  became  actually  aware  that  the  Golden 
Age  was  incapacitated  it  was  too  late  to  take  any  effective  measures 
to  save  collision.   But  the  Protector  must  assume  the  consequences 
of  failing  to  discover  what  she  onght  to  have  discovered.   She  cannot 
escape  re^nsibili^  because  when  it  was  too  late  to  avoid  a  coUision 
she  did  all  that  skillful  navigation  required. 

Tlie  case  is  one  where  a  vessel  in  tow,  without  any  fault  on  her  part, 
has  beoi  brought  by  her  tug  into  collision  with  another  tug,  and  both 
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tugs  have  been  relieved  from  responsibility,  one  upon  a  theory,  which 
the  facts  seem  to  warrant,  that  she  became  disabled  and  was  without 
hxHt,  and' the  other  upon  the  theory  of  an  error  in  extremis.  An  error 
in  extremis  cannot  be  urged  in  exculpation  of  a  vessel  whose  prior 
negligence  has  brought  about  the  situation  in  which  a  mistake  of  judg- 
ment is  excusable.  The  Dexter,  23  Wall.  69,  23  L.  Ed.  84;  The 
Elizabeth  Jones,  112  U.  S,  514,  5  Sup.  Ct.  468,  28  L.  Ed.  812. 

The  circumstances  impose  the  burden  upon  the  Protector  of  ex- 
onerating herself  from  fault  by  satisfactory  proof  that  the  collision  was 
inevitable  notwithstanding  the  exercise  of  proper  skill  and  care  on  her 
part.   The  proofs  do  not  satisfy  that  obligation. 

The  decree  dismissing  the  libel  as  against  the  Golden  Age  is  af- 
firmed, with  costs,  and  as  to  the  Protector  is  reversed,  with  cost^  and 
vrith  instructions  to  the  court  below  to  decree  for  the  Ubelant 


L  Patshts — C0H8TRUCT10N  OF  Claims— 'Cheuical  Phodoot. 

A  claim  of  a  patent  for  a  new  chemical  product,  which  is  described 
with  8nch  clear  marks  of  identification  that  It  can  readily  be  recognised 
aside  from  the  process  bj  which  it  Is  made,  Is  not  limited  to  tiie  prod- 
act  of  a  partlcalar  process  because  such  a  process  Is  described  In  tSw 
speciScation  and  is  the  only  known  process  by  which  It  can  be  produced. 

IL  BaHB — VaLIDITT  and  iNrBIHaEHKNT—PHENACETINE. 

The  Htnsberg  patent,  No.  400.066,  for  the  chemical  prodnct  known 
commercially  as  "Fhenacetlne.*'  largely  ased  In  mediclDe  since  Its  pro- 
duction by  the  patentee,  conatmed,  and  Aeld  not  antldpated.  vftlld,  ajul 
Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastera 
District  of  Pennsylvania. 

Hector  T.  Fcnton,  for  appellant. 
Livingston  Gifford,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.   This  is  an  appeal  by  the  defendant 
below  from  a  decree  (108  Fed.  233)  against  him  upon  a  bill  for  the 
infringement  of  letters  patent  No.  400,086,  granted  March  26,  1889, 
to  the  Farbenfabriken  vormals  Fr.  Bayer  &  Co.,  of  Elberfeld,  Ger- 
many, assignee  of  Oskar  Hinsberg.   The  invention  covered  by  this 
patent  relates  to  a  new  pharmaceutical  product,  a  new  antipyretic  and 
antineuralgic,  known  commercially  as  "Phenacetine,*'  and  chennically 
as  "mono-acetyl-para-mido-phenetol."   The  specification  contains  a 
description  of  the  new  pharmaceutical  product,  and  of  the  inventor's 
(Hinsber^'s)  process  of  production.   The  patent  has  a  single  daim, 
which  is  in  the  terms  following: 

"The  prodnct  herein  described,  which  has  the  following  cbaracteristlca : 
It  crystalllKs  In  white  leaves,  melting  at  18S*  centigrade;  not  coloring  on 
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iddlUon  of  acids  or  alkalies;  Is  little  soluble  Id  cold  watM*,  more  so  In  bot 
vater;  easy  soluble  in  alcobol,  etber,  cbloToform,  or  braule;  Is  vlthout 
t£Bte;  and  has  tbe  general  composition  CioHtsOaN." 

In  our  consideration  of  the  case  we  naturally  first  take  up  the  loth, 
nth,  12th,  13th,  14th,  and  15th  assignments  of  error,  all  of  which 
relate  to  the  opening  paragraph  of  the  specification,  which  is  as  fol- 
lows : 

"ily  Invention  relates  to  the  production  of  a  new  pharmacentical  product, 
8  new  antipyretic  and  aatineuialslc,  obtained  by  redocing  nltro-pbenetol. 
and  mating  tbe  phenetldin-chlorbydrate  tbus  formed  witb  dried  sodium 
acetate  and  acetic  add." 

The  appellant  insists  that  this  introductory  paragraph  must  be  read 
as  comprehending  the  three  known  varieties  of  nitro-phenetol,  namely, 
the  meta,  ortho,  and  para  varieties,  and  hence  that  the  paragraph  is 
false  and  misleading,  because,  admittedly,  only  by  the  employment  of 
the  para  variety,  viz-.,  para-nitro-phenetol,  can  the  end  product  of 
the  patent  specified  in  the  claim  be  obtained.  But  this  opening  para- 
graph does  not  affirm  that  the  new  pharmaceutical  product  can  be 
obtained  by  reducing  all  nitro-phenetols,  including  the  meta  and  ortho 
varieties.  Nor  is  it  open  to  any  such  interpretation  when  read,  as  it 
must  be  in  connection  with  the  context.  Immediately  after  the  intro- 
ductory paragraph  above  quoted,  we  find  in  the  specification  this 
statement : 

"In  carrying  out  my  process  practically  I  proceed  as  follows:  Fifty  kilos 
of  the  potassium  salt  of  para-nitro-pbenol  are  mixed  with  three  hundred  kilos 
of  alcohol,  adding  forty  kilos  of  brooifethyl.  The  mixture  is  heated  In  an 
autoclave  at  a  pressure  of  three  to  four  atmospheres  during  about  eight 
bonrs.  At  this  time  the  reaction  Is  flnlslied.  whereby  para-nitro-phenetol  Is 
obtained  according  to  the  following  equation." 

And  then  follows  a  description  in  full,  dear,  concise,  and  exact 
terms  of  the  successive  steps  of  the  inventor's  process,  whereby  the 
"new  mono-acetyl-para-mido-phenetol"  is  produced.  The  suggestion 
that  the  description  commencing  with  the  words,  "in  carrying  out  my 
process  practically  I  proceed  as  follows,"  is  only  one  specific  example 
of  the  invention,  is  not  to  be  accepted.  There  is  nothing  in  the  pat- 
ent to  support  the  suggestion.  Undoubtedly  the  specification,  as  a 
whole,  evinces  that  the  invention  is  limited  to  the  para  product. 

The  «tpert  testimony  convincingly  shows  that  it  would  be  plain 
to  every  chemist  reading  this  patent  that  the  para  variety  of  nitro- 
pbenol  is  the  starting  material  for  the  production  of  the  new  anti- 
pyretic and  antineuralgic,  mono-acetyl-para-mido-phenetol,  or  phen- 
acetine,  covered  by  the  daira. 

We  cannot  see  that  Matheson  v.  Campbell,  24  C.  C.  A.  384,  78 
Fed.  910,  decides  anything  favorable  to  the  contention  of  this  appel- 
lant. The  facts  there  differed  radically  from  the  facts  of  this  case. 
The  Hinsbei^  patent,  unlike  the  patent  involved  in  Matheson  v. 
Campbell,  is  distinctly  limited  to  one  individual  product,  fully  described 
and  unmistakably  identified. 

The  eighth  and  ninth  assignments  of  error  may  be  considered  to- 
gether. They  relate  to  the  Hallock  publication,  and  the  proofs  gen- 
erally of  the  prior  art,  as  showing  (as  is  daimed)  want  of  novelty 
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in  the  product  of  the  Hinsberg  |»tent,  and  that  it  was  the  result  of 
mere  laboratory  selection,  and  not  of  invention  or  discovery. 

Prof.  Sadtler,  who  was  the  principal  expert  witness  for  the  defend- 
ant, and  testified  at  length  as  to  antericM'  publications  and  the  prior 
art,  mentioned  particularly  the  Hallock  article  and  a  publication  by 
Wagner.  However,  comparing  the  body  referred  to  by  Wagner  (the 
acetyl  derivative  of  meta-phenetidin)  with  the  product  of  the  Hinsberg 
patent,  he  testified  thus:  "The  two  compounds  are  distinct  bodies, 
although  they  are  isomeric,  and  therefore  both  possess  the  formula 
CioHi«OsN."  And  when  asked  (XQ.  95),  "Excepting  these  Hal- 
lock  and  Wagner  references,  you  do  not  know  of  any  other  descrip- 
tion of  the  product  claimed  in  United  States  patent  No.  400,086 
[the  patent  in  suit]  in  the  literature  prior  to  February,  1887,  do  you?" 
Prof.  Sadtler  answered,  "I  do  not."  Furthermore  he  testified  as 
follows : 

"XQ.  SS.  Please  examine  tbe  same  references  again,  and  point  out  wbere 
Boch  a  body  of  the  formula  OioHtsOgN,  and  having  Uie  ctaaracterlstics 
of  crystallizing  In  white  leaves  and  melting  at  135°  C,  is  descrlbedt  and 
quote  the  same  Into  this  record.  A.  X  have  already  stated  in  onswer  to  XQ. 
&t  that  the  body  referred  to  by  Wagner  was  a  different  chemical  substance 
from  pfaenacetine,  differing  not  only  In  melting  point  but  probably.  In  some 
otlia:  characterlatlcB.  Tbe  body  referred  to  by  Hallock.  which  X  consider  tbe 
same  subatance  as  that  now  known  as  pheuacetlne,  did  not  have  either  melt- 
ing point  or  formula  directly  ascribed  to  It  by  Hfllloclc.  XQ.  94.  It  is  there- 
fore a  fact  Is  It  not  that  none  of  the  publlcntlons  prior  to  February,  1887, 
cited  by  you,  contain  any  description  whatever  of  tlie  product  Itself,  which 
Is  claimed  in  the  Hinsberg  United  States  patent  No.  400,086  [patent  In  aaltIT 
A.  As  I  hare  stated,  the  Wagner  reference  contains  tbe  exact  formula  that 
In  cited  In  the  description  of  the  product  in  the  Hinsberg  patent  but;  with 
the  exception  of  this  agreement  on  formula,  I  do  not  know  of  any  other 
correspondence  In  properties  with  those  mentioned  in  the  patmt  l%e  Hal- 
lock article,  referring  to  the  acetyl  compound  of  para*mido-pheiiet(d,  only 
agrees  with  the  description  In  tbe  Hlnsb^  patent  in  mentioning  tbe  pro* 
duct  as  a  crystalline  solid,  leaving  the  other  physical  properties  entirdy  an- 
notlced." 

The  quoted  testimony  of  the  defendant's  chemical  expert,  which  is 
corroborated  by  other  evidence,  really  puts  out  of  the  case  the  Wag- 
ner publication  as  a  pertinent  reference,  and  also  enables  us  to  shorten 
our  discussion  of  the  proofs  bearing  on  the  prior  art.  The  Hallock 
article,  under  the  title,  "Note  on  Para-Nitro  and  Para-Amido  Phene- 
tol,"  was  published  at  Baltimore  in  the  American  Chemical  Journal 
of  1879-1880.  The  object  of  Hallock's  note  seems  to  have  been  the 
correction  of  a  supposed  mistake  of  Cahours,  a  French  chemist,  who 
had  treatted  phenetol  with  fuming  nitric  acid,  obtaining  both  a  solid 
and  a  liquid  product.  Hallock  states  that  he  repeated  Cahours'  "ex- 
periments with  somewhat  different  results."  Of  the  product  of  his 
first  reaction  Hallock  says,  "The  product  consisted  of  a  solid  and  a 
liquid  in  varying  proportions,  according  to  the  conditions  of  the  nitra- 
tion ;"  but  he  nowhere  shows  the  condition  of  nitration  employed  in 
his  experiments.  There  is,  indeed,  much  reason  for  believing  that 
the  Hallock  article  shows  unskillful  experimentation  and  also  down- 
right mistakes.  For  example,  the  oily  liquid  which  Hallock  assumed 
was  para-monomido-phenetol  he  states  boiled  at  253*  centigrade : 
but  Dr.  Schweitzer  testifies  that  "para-monomido-phenetol  boils  at 
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244"  centigrade,  and  a  liquid  boiling  at  9*  higher  must  be  considered 
an  absolutely  different  chemical  individual" ;  and  Dr.  Chandler  testi- 
fies to  the  same  effect. 

The  only  mention  which  Hallock  makes  of  the  crystalline  solid 
which  it  is  now  said  was  phenacetine  is  found  in  the  foliowing  para- 
graph, near  the  conclusion  of  his  article:  "These  crystals,  when 
treated  with  potassic  hydrate,  yield  an  oily  liquid  resembling  aniline. 
It  boils  at  253*  C.  (uncorrected),  and  is  doubtless  para-monomido- 
phenetol.  A  portion  of  the  salt  appears  t6  suffer  decomposition,  so 
that  the  amount  of  oil  obtained  was  very  small.  This  oil  combines, 
like  aniline,  directly  with  acet^  chloride  to  a  crystalline  solid.  In 
combination  with  carbon  disulphide,  it  also  yields  a  solid,  body.'' 
PVof.  Sadtler  therefore  was  quite  right  in  stating  that  the  body  re- 
ferred to  by  Hallock  "did  not  have  either  melting  point  or  formula 
directly  ascribed  to  it  by  Hallock,"  and  that  "the  Hallock  article  re- 
ferring to  the  acetyl  compound  of  para-mido-phenetol  only  agrees 
with  the  description  in  the  Hinsberg  patent  in  mentioning  the  product 
as  a  crystalline  solid,  leaving  the  other  physical  properties  entirely 
unnoted." 

These  statements  of  Prof.  Sadtler  are  very  significant.  Hallock 
did  not  investigate  the  crystalline  solid.    He  made  no  test  to  identify 
it  or  to  determine  its  composition.    No  one  could  discover  from  his 
article  the  nature  of  the  crystalline  solid  referred  to.    Such  vague 
data  as  he  furnished  were  wholly  inconclusive.    Evidently  Hallock 
did  not  consider  the  crystalline  solid  as  possessing  any  value  what- 
ever.   He  did  not  regard  it  as  worthy  of  investigation.    His  men- 
tion of  it  imparted  no  useful  knowledge  to  the  public.    Certainly  Hal- 
lock's  article  did  not  give  phenacetine  to  the  world.    If  there  was  any 
:  ^enacetine  in  the  crystalline  solid  it  was  not  <£scemible.   The  crystal- 
'ine  solid  as  a  whole  was  a  poisonous  substance.   This  much  can  con- 
fidently be  afHrmed.   But  even  with  the  increased  knowledge  of  the 
last  ao  years  no  one  can  now  determine  with  certainty  what  were  the 
constituents  of  the  crystaUine  solid  mentioned  by  Hallock.   The  evi- 
dence shows  that  it  may  have  contained  one  or  more  of  nine  differ- 
ent substances. 

We  have  no  hesitation  in  holding  that  the  Hallock  publication, 
supplemented  by  the  whole  body  of  evidence  of  prior  knowledge,  did 
not  disclose  the  product  of  the  Hinsberg  patent,  whether  that  i»-oduct 
be  reg:arded  in  its  relation  to  the  art  of  pharmacy  or  as  a  mere  ch«n- 
ical  substance. 

We  are  not  able  to  accede  to  the  proposition  that  the  product  of 
the  patent  in  suit  was  the  result  of  mere  laboratory  selection,  and  not 
of  invention  or  discovery.  From  a  careful  study  of  this  record,  we 
are  convinced  that  what  Hinsberg  did  involved  invention  and  dis- 
covery of  a  h^hly  meritorious  character.  The  Hinsberg  patent  de- 
scribes and  claims  an  entirely  new  pharmaceutical  product,  which  has 
found  a  very  uctensive  and  most  valuable  use  as  a  medicine.  The 
proofs  quite  justify  us  in  accepting  as  correct  the  following  views  ex- 
pressed by  the  complainants'  chemical  expert.  Dr.  Schweitzer: 

"Kiiist>erg'a  invoitloii  Is  tbe  Invention  of  a  new  product  Tbls  prodact 
tad  never  been  produced  or  described  or  known  or  found  any  ai^lcattoB  tn 
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the  arts  before  Hlnsberg.  Ck)ncertilng  tbe  process  of  acetjUzatloD  It  Is  true 
tbat  at  the  date  of  tbe  Hlnsberg  patent  other  amines  had/  of  course,  been 
subjected  to  processes  of  acetyllzation,  and  It  was  generally  believed  tbat 
amines  could  be  acetyltsed  if  means  suitable  to  each  case  could  be  denied. 
Para-mono  namldo-phenetol  had,  however,  never  been  subjected  to  such  a 
process,  and  when  Hlnsberg  found  his  process  It  resulted  in  a  new  and 
useful  result  nam^y,  a  new  product  of  surpassing  utility,  whlcb  result 
could  not  bave  been  foreseoi.'* 

The  seventh  and  sixteenth  assignments  of  error  involve  the  ques- 
tion of  the  date  of  Hinsberg's  invention.  We  are  of  opinion  that 
the  court  below  did  not  err  in  accepting  the  date  of  the  publication 
in  the  Centralblatt,  namely,  February  26,  1887,  as  the  true  date  of 
Hinsberg's  invention.  That  publication  was  put  in  evidence  by  the 
defendant  hunself.  He  may,  indeed,  have  intended  to  use  it  for  an- 
other purpose,  but  the  publication  was  in  the  case  as  evidence  for 
every  le^timate  purpose.  Moreover,  the  defendant  examined  Prof. 
Sadtler  m  respect  to  the  publication,  and  he  testified  as  to  its  con- 
tents.  Among  other  things  he  said : 

"Perhaps  I  should  add  that  the  term  'acetpbenetldln'  is  tbe  synonym  of 
mono-acetyl-para-mldo-plienetol,  and  is  the  name  by  which  Hlnsberg  called 
It  In  bis  Centralblatt  article  In  1887,  and  in  tbe  same  article  he  called  It 
ethylated  and  iicetylated  p-amldo-phpnol." 

Again,  the  defendant  stipulated  as  to  the  identity  of  the  Hinsberg 
of  the  Centralblatt  article  with  the  Hinsberg  of  the  patent  in  suit. 
We  think  that  the  Centralblatt  article,  even  without  Prof.  Sadtler's  tes- 
timony, sufficiently  identified  the  subject-matter  of  the  Hinsberg  pat- 
ent. 

The  view  we  have  thus  expressed  under  this  head  makes  it  unnec- 
essary for  us  to  consider  the  publications  in  the  Rundchau  for  March 
and  April,  1887;  the  Pharmaceutischa  Post  of  May  and  October, 
1887 ;  and  the  Journal  of  the  Society  of  Chemical  Industry  of  March 
31,  1888. 

The  third  and  fourth  assignments  of  error  relate  to  the  construc- 
tion of  the  claim.   The  patent  in  suit  describes  a  new  product  with 
such  clear  marks  of  identification  that  it  can  readily  be  reco^ized 
aside  from  the  process  for  making  it.   The  patent  also  describes  a 
process  for  making  it  which  was  new,  and  up  to  the  present  time  is 
the  only  known  process  by  which  it  can  be  produced.    Since,  then, 
there  was  novelty  both  in  the  process  and  product,  Hinsberg  might 
have  had  one  claim  for  the  process  and  another  claim  for  the  product. 
Rubber  Co.  v.  Goodyear,  9  Wall.  788,  796,  19  L.  Ed.  566;  Merrill 
V.  Yeomans,  94  U-  S.  568,  569,  24  L.  Ed.  235.   But  he  made  tbe 
sii^le  claim  quoted  at  the  opening  of  this  opinion.   That  claim,  in 
terms,  is  for  the  described  product,  having  certain  distinguishing 
characteristics  which  are  set  forth  in  the  claim  with  great  fullness. 
In  our  judgment,  it  is  very  clear  that  the  claim  is  not  restricted  to  the 
product  made  by  the  described  process,  but  covers  the  chemical  in- 
dividual,  however  produced.    We  know  of  no  rule  requiring  a.  con- 
struction limiting  a  claim  for  a  diemical  product  to  the  described 
process,  because  the  evidence  shovra  that  it  cannot  be  made  in  any 
other  way  than  by  the  {»rocess  rrated.    No  warrant  for  such  a.  mle 
ii  to  be  found  either  in  the  statute  or  in  the  dectsions. 
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The  17th,  i8th,  19th,  and  20th  assignments  of  error  relate  to  the 
tests  of  identity  specified  in  the  claim,  it  being  contended  by  the  ap- 
pellant that  one  of  these  tests,  namely,  "not  coloring  on  addition-  of 
adds/'  is  false,  and  the  patent,  therefore,  void.  The  allegation  is  that 
the  color  test  latls  under  the  application  of  nitric  add.  To  sustain 
this  defense,  reliance  is  placed  mainly,  if  not  altogether,  upon  the  tes- 
timony of  Prof.  Sadtler  as  to  tests  made  by  him,  and  an  article  by 
Hinsberg  (the  inventor)  and  Autenrieth  published  in  the  Archiv  der 
Pharmade  in  1891. 

It  seems  to  us  clear,  under  the  language  of  the  claim,  "not  color- 
ing on  the  addition  of  adds,"  as  well  as  under  the  proofs  in  the  case, 
that  if  nitric  acid  is  employed  as  a  test  it  should  be  applied  in  such  a 
manner  as  one  skUled  in  the  art  would  adopt  for  that  purpose.  It 
would  not  be  a  fair  test,  within  the  terms  of  the  patent,  to  ai^ly  nitric 
add  at  sudi  a  degree  of  strength  as  to  destroy  the  phenacetine.  The 
"addition"  of  an  add  simply  as  a  color  test  negatives  the  idea  of  such 
excess  as  to  work  decomposition  or  conversion  of  the  phenacetine. 
Furthermore,  the  color  test  of  the  patent  implies  the  use  of  adds 
under  normal  conditions  and  in  the  usual  way.  Hot  acid  is  not  sug- 
gested or  implied,  nor  is  a  protracted  test.  These  views  are  not  only 
rational  in  themselves,  but  they  have  the  support  of  the  con^lain- 
ants'  expert  witnesses.  Dr.  Chandler  and  Dr.  Schweitzer. 

In  respect  to  the  color  test  mentioned  in  the  patent,  I^.  Chandler 
testified  thus : 

"I  nnderstand  that  the  product  of  the  pateot  Is  not  colored  when  subjected 
to  the  action  of  adds  In  general,  which  almidy  act  as  acids,  sueh  as  snl- 
phnrle,  hydrochloric,  acetic,  etc..  and  nitric  acid  sufficloitly  dilute  to  act 
merdy  as  an  add,  but  oot  strong  enough  to  exert  a  peculiar  action  whldt 
no  other  add  can  exert  and  which  It  exerts  only  when  strong  enough  to 
produce  a  nltro  ocnupound,  by  Introducing  Into  the  substance  In  place  of  an 
atom  of  hydrogen  the  radical  nltryl  (NO),  which  no  other  add  In  ordinary 
oBe  contains.*' 

Now,  what  the  character  of  Prof.  Sadtler's  treatment  of  phenacetine 
with  nitric  add  was  will  appear  from  the  citations  from  his  testimony* 
given  below.   Upon  his  examination  in  chief  he  said : 

"I  did  find  tiiat  ordinary  nitrle  add  of  TT.  S.  Pharmacopoeia!  strengtli, 
eltber  hot  or  cold,  did  change  Its  color  Immediately.  In  fact,  I  found  that 
ordinary  nitric  add  not  only  colors  it  a  decided  citron  yellow,  bnt  it  has  an 
en«jeetle  chemical  action  npon  It  devdoping  heat  liberating  nitrous  fumes 
/NsO^),  and  changing  It  into  a  compound,  which,  npon  cooling,  crystallize 
ont  tn  ydlow  needle-Uke  crystals.  I  also  found  that  on  a  short  beating  with 
the  addition  of  hydrochloric  add  some  decomposition  took  place  with  libera- 
tion of  para-amldo-phenotol,  when  the  addition  of  a  few  drops  of  dilute  Mln- 
tloii  of  chromic  add  caused  a  deep  mby  color  to  mppmr.^ 

Upon  cross-examination  Prof,  Sadtler  said: 

"I  have  not  tried  it  with  the  offleial  dilute  nitric  acid  of  the  Pharmacopoeia, 
as  ftir  as  I  know.  XQ.  69.  Is  It  not  true  that  phenacetine  must  necessarily 
be  converted  Into  a  nltro  compound  when,  under  the  treatment  with  nitric 
odd,  t3ie  ydlow  cok«  appms?  A.  Yes;  there  must  be  some  fomuttJim  <rf 
tbe  nitro-phaacetlneb  as  fiv  at  I  know,  to  produce  ttie  yellow  cokv  at  the 
proanct." 


At  a  later  datc^  upon  a  re-examination  in  chief.  Prof.  Sadtler  tes- 
tified: 
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"t  prepared  flome  dOnte  nitric  add  of  tbe  exact  etrength  (10  per  cent)  of 
tbe  acldiim  nltricum  dilutam  (IT.  S.  P.).  aod.  putting  some  In  a  test  tnbe, 
added  to  It  some  phenacetlne  Bayer,  and,  corking  the  tube  to  prevent 
evaporation  of  tbe  liquid,  left  It  in  my  lalwratory  In  tlie  cold.  Wh^  I 
looked  at  It  the  next  morning,  It  had  stood  sevente^  boors.  Hie  liquid 
was  yellowish  tfaronghout  from  the  result  of  the  action  and  the  nitro- 
pbmacetlDe  dlSBolved,  and,  on  examination  of  the  portion  undisBolved  In  the 
bottom  of  the  test  tnbe^  I  recognized,  under  the  lens,  the  change  of  a  porttoo 
of  the  white  phenacetine  Into  the  yellow  cryatala  of  the  nltro-pbenacetlne. 
A  aecond  aperlment  made  In  a  watcb  cryBtal,  looady  covered,  tnmed  out 
the  same  way.  Addnm  nltrlcam  dllntnm  will  tiierefore  act  In  the  cold  afta 
some  hours." 

It  is  quite  plain  to  us  that  these  experiments  of  Prof.  Sadtler  were 
outside  of  the  color  test  of  the  patent.  They  involved  the  use  of 
strong  nitric  acid,  which  was  destructive  of  the  phenacetine,  or  the 
use  of  heat,  or  ^he  standing  of  the  phenacetine  in  cold  acid  for  vj 
hours.  It  is  to  be  noted,  too,  that  in  the  latter  case  the  change  of 
color  was  recognizable  only  under  a  lens. 

Speaking  of  the  color  test  of  the  patent,  Dr.  Schweitzer  testified : 

**Xn  maklnc  tbla  test,  to  add  heat  or  to  take  strong  nitric  add.  or  to  allow 
It  to  stand  for  seventeen  hours.  Is,  in  dther  case,  an  abnoimal  mode  <tf 
procedure,  wfalcb  no  person  skilled  In  the  art  would  have  ad<9ted,  and  which 
Is  therefore  not  Induded  within  the  description  of  the  test  In  tbe  claim  as 
the  same  would  have  been  understood      a  person  skilled  In  tbe  art" 

As  the  article  in  the  Archiv  der  Pharmacie  was  published  in  1891, 
subsequent  to  Hinsberg's  assignment  of  his  invention,  and  two  years 
after  the  issue  of  the  patent  to  his  assignee,  it  may  be  doubted  whether 
it  was  evidence  against  the  complainants  below  for  any  purpose.  But, 
waiving  this  point,  upon  an  attentive  reading  of  the  article  we  do 
not  see  that  it  tends  to  prove  the  falsity  of  the  color  test  redted  in 
the  claim.   The  article  really  discloses  a  new  and  additional  test  for 
the  identification  of  phenacetine  by  its  nitration.    It  states  that  **iE 
finely  powdered  phenacetine  is  covered  with  10  to  12  per  cent,  nitric 
acid,  and  heated  a  short  time  to  boiling,  the  liquid  takes  a  yellow 
,  to  orange  color,  and  at  the  same  time  the  hitherto  colorless  phenace- 
tine is  changed  into  an  intensely  yellow  colored  nitro  compound.** 
Again,  it  is  stated  that  the  quantity  of  nitric  acid  thus  used  is  about 
double  that  demanded  by  the  theory,  and  that  the  mixture  is  to  be 
heated  to  boiling,  and  sicken  vigorously  for  some  time.   The  article 
^rther  states  that  the  nitration  can  be  effected  by  shaking  up  the 
finely  powdered  phenacetine  with  dilute  nitric  add,  and  adding  con- 
centrated nitric  add  in  slight  excess  in  small  portions,  and  with  ener- 
getic shaking.    The  directions  in  this  publication,  we  think,  show  a 
test  additional  to,  and  not  inconsistent  with,  the  statements  contained 
in  the  daim  of  the  patent.   The  defense  based  on  |iie  alleged  falsity 
of  the  tests  of  identity  spedfied  in  the  daim  is  not  sustained  by  the 
proofs. 

Under  the  remaining  assignments  of  error,  viz.,  the  ist,  2d,  5th, 
and  6th  assignments,  we  are  called  on  to  consider  only  one  other 
question,  namely,  that  of  infringement.  That  question  is  free  from 
difficulty.  The  identity  in  all  particulars  of  the  article  sold  by  the 
defendant  with  the  product  made  in  accordance  with  the  patent  in 
3uit  is  dearly  established  by  the  proofs.  The  artide  sold  by  tbe  de- 
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fendant  responds  to  all  the  tests  specified  in  the  claim  of  the  Hinsberg 
patent.  Upon  this  point  there  is  no  conflict  of  evidence.  Infringe- 
ment then  is  sufficiently  shown,  even  if  the  claim  were  held  to  be 
limited,  as  the  appellant  contends  it  should  be,  to  the  product  when 
made  with  the  materials  and  by  the  process  described  in  the  specifica- 
tion. None  the  less  conclusive,  of  course,  is  the  proof  of  infringe- 
ment under  the  broader  ctmstruction  we  have  given  to  the  claim. 

Upon  the  most  patient  investigation  of  the  case,  we  are  persuaded 
that  the  record  is  free  from  error,  and  that  none  of  the  assignments 
should  be  sustained. 

The  decree  of  the  circuit  court  was  right,  and  accordingly  it  is 
affirmed. 


AUBBIQ&N  BLBCTRIOAL  NOTEI/IT  ft  BIANDFAOTDBINO  CO.  T. 
NHWOOLD  et  aL 

(Olrcalt  Oonrt  of  Appeals,  Second  Circuit  January  14,  190S0 

No.  68. 

L  Patrstb— Validitt— Desi«m  for  Lamp. 

Tbe  EUtzelberger  design  patent,  No.  29,838,  for  a  portable  lamp  body, 
Jkdtf  void  on  the  ground  that  the  patentee  waa  not  tbe  originator  of 
the  design  shown. 

%,  Bamb— Invkntion— Klsctric  Laicp. 

The  Mfsell  patent,  No.  617,5»2,  for  an  electrie  hand  lamp,  claim  8, 
covering  a  combination  of  devices  all  well  known  in  the  ivlor  art,  Is 
▼old,  as  falling  to  show  any  patentable  novd  combination  or  element 
of  construction. 

A^>eal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

This  was  a  suit  in  equity  for  infringement  of  patent  No.  29,939, 
^ranted  to  Gustave  F.  Hitzelberger,  January  3,  1899,  for  a  design 
tor  a  portable  lamp  body,  and  of  patent  No.  617,592,  granted  to  Da- 
vid Misell,  January  10, 1899,  for  an  electrical  device.   See  99  F«i.  567. 

Thos.  Ewtng,  Jr.,  for  appellant 
John  Bogart,  for  appellees. 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND,  District 
Judge. 

TOWNSEND,  District  Judge.  This  is  an  appeal  from  a  final  de- 
cree of  the  United  States  circuit  court  for  the  Southern  district  of 
New  York,  which  dismissed  the  bill.  108  Fed.  957.  The  bill  alleges 
iofrisigement  of  patent  No.  29,939,  granted  to  Gustave  F.  Hitzel- 
berger, complainant's  assig^nor,  January  3,  1899,  for  a  design  for  a 
portable  lamp  body,  and  of  patent  No.  617,592,  granted  January  10, 
1899,  to  David  Misell,  complainant's  assignor,  for  an  electrical  device. 
The  decree  dismissing  the  bill,  in  so  far  as  the  design  patent  is  con- 
cerned, is  affirmed  on  the  opinion  of  the  court  below.  Even  if  the 
article  in  question  were  the  proper  subject  for  a  design  patent,  and 
ii  there  were  any  patentable  novelty  therein,  the  record  shows  that 
Misell,  and  not  Hitzelberger,  was  the  first  to  make  the  design. 
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Infringonent  is  alleged  of  the  third  claim  only  of  the  Misetl  patent. 
Said  claim  is  as  follows: 

"The  comblnatlou  of  &  tubular  casing,  a  reflector  located  in  and  protected 
by  one  end  thereof,  a  lamp  located  in  front  of  the  reflector  and  within  tbe 
caatDg,  having  one  of  Its  fllament  terminals  extending  rearwardly  through 
the  reflector  to  the  rear  side  thereof,  a  cover  for  the  opposite  end  of  th« 
casing  connected  with  tbe  opposite  fllament  terminal,  and  a  cylindrical  bat- 
tery contained  within  the  casing,  the  cover  when  shoved  home  making  con- 
tact with  one  pole  and  end  of  the  battery,  and  fwcing  the  opposite  jftjle  and 
end  thereof  Into  contact  with  the  rearwardly  extending  filament  terminal, 
substantially  as  described." 

The  history  of  the  application  for  this  patent  in  the  patent  office, 
and  the  prior  art,  show  that  the  invention,  if  any,  is  a  very  narrow, 
one,  and  that  it  consists,  as  stated  in  the  specification,  merely  "in 
the  way  of  assembling  the  parts  and  in  the  manner  of  making  the 
eleclrical  connections,  and  in  other  deta.ils,"  as  described  and  claimed. 

Prior  electric  batteries,  electric  canes,  electric  stands,  and  bicycle 
and  other  portable  electric  lamps,  disclose  every  element  of  the  pat- 
ented combination.    Misell  assembled  the  devices  of  the  prior  art 
in  a  single  compact  tubular  structure,  one  end  of  which  housed  and 
protected  a  reflector  and  lamp.    His  chief  object  was  to  make  the 
operation  of  inserting  and  replacing  dry  battery  cells  therein  as  simple 
as  possible.    His  construction  differed  from  the  prior  art  in  this  re- 
spect, and,  further,  in  function,  by  reason  of  its  compactness,  the  ab- 
sence of  awkward  projections,  and  the  consequent  adaptability  to  a 
variety  of  useful  purposes  as  a  portable,  pocketable  hand  flash  light 
or  lamp  capable  of  being  held  and  operated  in  one  hand,  the  light 
from  which  could  be  conveniently  and  accurately  directed  in  a  single 
beam  to  any  desired  point  in  the  direction  of  the  axis  of  the  casing, 
and  used  for  the  examination  of  small  and  confined  spaces.  Magee 
patent.  No.  572,431,  shows  a  tubular  casing  inclosing  in  one  end  a  re- 
flector and  lamp.    Crowdus  patent,  No.  618,057,  shows  a  tubular 
casing  containing  a  series  of  wet  batteries,  in  which  contact  with  the 
circuits  is  effected  in  substantially  the  same  manner  as  in  complain- 
ant's device.    Meyer  patent,  No.  595,327,  for  an  electrical  lighter 
for  burners,  in  shape,  construction,  and  operation  is  strikingly  similar 
to  the  patent  in  suit.    If  the  incandescent  lamp  of  M^ee  be  sub- 
stituted for  the  lighter  in  the  Meyer  device,  it  would  ]»^ctically  em- 
body the  construction  covered  by  the  claim  in  suit.   Various  patents 
for  electric  canes,  notably  Leigh,  British  patent  No.  8,350  of  1894, 
and  Levi,  British  patent.  No.  97  of  1S92,  show  incandescent  lamps  in 
the  head  of  the  cane,  with  wet  or  dry  batteries  so  arranged  in  the 
body  of  the  cane  as  to  flash  or  glow  when  the  cane  is  placed  in  a 
certain  position;  and,  finally,  Bugg  patent.  No.  614,318,  and  Paget 
patent.  No.  599,975*  cover  the  identical  construction  of  the  claim  in 
suit,  except  that,  in  order  to  adapt  them  for  use  on  vehicles,  the  latmp 
is  locate  at  the  side  instead  of  at  the  end  of  the  casing. 

What  change  was  required  in  these  [uior  devices  in  order  to  produce 
the  construction  covered  by  the  claim  in  suit?  First,  in  the  earlier 
patents,  to  substitute  for  the  old  wet  battery  the  later  commercial, 
improved  dry  battery,  which  the  constructor  found  ready  for  his  use. 
Tliat  this  did  not  involve  invention  is  shown  by  various  patents.  Sec- 
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ond,  to  elongate  the  Magee  tubular  casing,  or  cut  off  the  electrical 
cane,  and  insert  the  dry  battery  at  the  rear  end,  or  insert  the  Magee 
reflector  and  lamp  in  Paget.  Complainant's  expert  admits  that  such 
a  lamp  would  be  substantially  the  lamp  of  defendants  herein,  and  would 
come  within  the  terms  of  the  claim  in  suit.  It  is  true  that  in  complain- 
ant's lamp  there  is  greater  sunplicity  by  reason  of  the  absence  of  cer- 
tain connections  and  adjustments  shown  in  the  structures  of  the  prior 
art,  but  this  result  is  due,  not  to  any  inventive  skill  of  Misell,  but  to  the 
superiority  of  the  dry  battery  and  its  capacity  for  adjustment. 

Complainant's  lamp  appears  to  be  novel  and  unique  in  the  mode  of 
construction,  by  means  of  which  the  user  may  hold  and  operate  it  in 
one  hand  by  a  pressure  upon  the  bar  in  the  side  of  the  tubular  casing. 
But  this  element  is  nowhere  referred  to  in  the  specifications  or  claims, 
and  is  not  found  in  defendants'  apparatus. 

The  conclusion  reached  is  that  the  improved  construction  and  in- 
creased utility  of  function  of  complainant's  lamp  over  the  structures  of 
the  prior  art  are  either  such  as  are  due  to  elements  not  claimed  by  the 
patentee,  or  result  from  the  use  of  novel  devices  not  invented  by  him, 
and  that  the  claim  in  suit  fails  to  cover  any  patentably  novel  combina- 
tion or  element  of  construction. 

The  decree  is  affirmed. 


THE  UVINGSTONi:  et  aL 

(Circuit  Court  of  Appeals.  Second  Circuit   January  14,  1902.) 

No.  83. 

L  OOLLISION— COBTEIBUTOBT  FaDI.T— BuRDBN  OP  PROOF. 

Where  fault  on  the  port  of  one  Teesel  for  a  collision  la  established 
by  uncontradicted  testimony.  Ad  snch  fault  la  of  itself  sufficient  to 
account  for  the  disaster,  It  is  not  Mioueb  for  sach  vessel  to  raise  a 
doubt  with  regard  to  the  managemrait  of  the  other  vessel,  bat  any 
reasonaUe  doubt  as  to  whether  the  fault  of  the  latter  contributed  to 
the  eolUsIon  should  be  resolved  In  its  favor. 
L  BAine— Btbaukbs  MBBTnta— Conthibutort  Fault. 

The  steamrav  Grand  Traverse  and  Livingstone  met  In  Lake  Erie  In 
the  early  morning,  shortly  before  daylight,  being  on  practically  parallel 
courses.  The  night  was  clear,  and  they  saw  each  other  when  four 
miles  apart  When  a  mile  end  a  half  apart  and  again  when  a  mile 
and  a  quarter  of  a  mile,  the  Traverse  stgtialed  her  Intention  to  go  to 
tbe  right  each  time  porting  half  a  point  but  she  received  no  answer 
to  her  signals,  the  last  only  being  beard  by  the  Livingstone,  which 
tbwenpon  starboarded  her  hdm,  and  a  collision  resulted.  When  the 
last  signal  was  givoEi  and  heard  the  vessels  were  In  a  position  of  safety, 
and  liad  tbe  XJvlngstone  ported,  as  she  should  have  done,  or  even  kept 
tier  course,  there  would  have  been  no  collision.  Held  that  the  naviga- 
tion of  the  Traverse  luvlng  t>een  correct  in  all  respects,  neither  the  fact 
tbAt  her  port  light  had  gone  out  nor  that  her  lookout  had  temporarily 
left  his  post  after  the  vessels  had  sighted  each  other,  could  have  mis- 
led the  Livingstone  or  contributed  to  the  collision,  which  was  due  solely 
to  the  Livingstone's  change  of  course  after  the  signal  of  the  Traverse 
was  beard  and  understood;  nor  was  the  Traverse  chargeable  wltli  con- 
tribntOET  fault  In  falling  to  atop  and  reverse  in  the  brief  time  remaining 
aftw  tbe  unexpected  change  of  course  of  tbe  Livingstone  first  created' 
a  sltnatlon  of  danger. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 
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Thia  cause  comes  here  upon  appeal  by  the  owners  of  the  GxzbA 
Traverse  from  a  decree  of  the  district  court.  Northern  district  of 
New  York,  holding  both  vessels  in  fault  for  a  collision  between  the 
steam  propeller  Livingstone  and  the  steam  propeller  Grand  Traver^, 
and  dividing  the  damages.  104  Fed.  918.  The  Livingstone  did  not 
appeal. 

Harvey  D.  Goulder  and  John  G.  Milbum,  for  appellants. 

C.  E.  Kremer,  for  appellee  the  Livingstone. 
F.  H.  Canfield,  for  appellee  Insurance  Co. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

LACOMBE,  Circuit  Judge.   The  general  tacts  of  the  collision  are 
succinctly  set  forth  in  the  opinion  of  the  district  judge,  as  follows: 

"The  coIllBlon  occurred  about  h&lt  past  five  on  the  morning  of  October 
19,  1800,  when  the  steamers  were  on  Lake  Erie  abont  a  mile  X.  W.  of  Col- 
chester Light,  Ontario.  The  TraTerse,  a  propeller  182  feet  long  and  38  feet 
beam,  loaded  with  coal  and  merchandise,  was  proceeding  np  the  lake  on  & 
voyage  from  Buffalo  to  Green  Bay,  Wis.  Her  course  was  W.  by  N.  %  N. 
Her  speed  was  about  8%  miles  an  hour.  The  Livingstone,  a  propeller  2S0 
feet  in  length  and  about  38  feet  beam,  loaded  with  com,  was  proceeding 
down  the  lake  on  a  voyage  from  Chicago  to  Buffalo.  Her  course  was  E. 
by  S.  ^  8.  Her  speed  was  about  10^  miles  an  hour.  Hie  two  vessels 
were  thus  <m  rabstantlaUy  opposite  courBes.  The  wind  was  blowing  fresh 
from  the  west  Though  dark  at  the  time  of  the  eolllslon  It  was  dear,  and 
objects  could  be  seen  at  a  considerable  distance.  It  was  almost  daylight. 
About  half  a  mile  ahead  of  the  Livingstone  was  the  Peshtigo,  a  prop^CT 
smaller  and  slower  than  the  Livingstone,  bound  down  the  lake,  substantially 
on  the  same  course.  Just  prior  to  the  collision  she  passed  the  Traverse 
about  a  quarter  of  a  mile  to  the  northward.  The  members  of  her  crew  on 
watcli  at  the  time  heard  the  signals  c^ven  by  the  Traverse  and  saw  the 
vessels  when  they  came  together.  The^colllsion  occurred  In  the  open  lake, 
with  plenty  of  room  in  which  to  maneuver,  and  with  nothing  in  Uie  condition 
of  the  wind  or  water  to  render  navigation  dlfflcnlL" 

As  to  the  fault  of  the  Linngstone,  the  district  judge  found: 

"When  the  vessels  first  sighted  each  other  they  were  abont  four  miles 
distant.  Their  masthead  lights  were  first  seen.  They  were  thm  meeting 
nearly  end  on.  and  rule  17  [which  requires  that  each  shall  alter  her  course 
to  starboard  so  that  each  shall  pass  on  the  port  side  of  the  other]  became 
applicable.  When  about  a  mile  and  a  half  distant  the  Ttay&eM  saw  the 
red  and  green  lights  of  the  Livingston,  and  blew  one  blast,  as  required  by 
rule  23,  to  Indicate  that  she  was  going  to  the  right.  She  ported  half  a 
point.  This  was  correct  seamanship,  l^e  Llvb^tone  did  not  answw  ttito 
signal,  and  continued  on  her  course.  The  first 'mate  of  the  Livingstone, 
who  had  charge  of  her  navigation  at  the  time,  testifies  that  he  did  not  hear 
this  signal;  in  fact,  no  one  on  the  Livingstone  heard  It  If  the  testimony  of 
her  crew  Is  to  be  accepted.  There  la  nothing  at  all  Improbable  in  tbts 
story.  The  whistle  of  the  Traverse  was  clogged  with  water.  Her  mate 
testifies  that  he  blew  an  unusually  long  time  before  he  could  get  a  distinct 
response,  and  as  the  wind  was  blowing  the  sound  directly  away  from  the 
Livingstone  It  Is  not  surprising  that  it  was  not  beard.  When  tbe  vessels 
were  from  three-quarters  of  a  mile  to  a  mile  apart  the  Traverse^  seeing  at 
that  time  only  the  range  and  red  light  of  the  Livingstone.  rq;»eated  the 
signal,  and  again  jiorted  half  a  point  Tben  was  no  response  from  tbe 
Livingstone.  When  the  distance  had  been  reduced  to  a  quarter  ot  a  mllew 
the  Traverse  blew  a  signal  of  one  blast  and  ported  a  third  time.  Thla 
signal  was  heard  by  the  Livingstone,  but  still  there  was  no  answer.  A.s- 
snming  tbe  Travove  to  be  guilty  of  all  the  faults  charged  against  her,  what 
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wu  tbe  BKHttUm  at  title  ttme  tiie  third  signal  was  gtrsoT  1*e  Twseli  ven 

tiien  abont  a  quarter  of  a  mile  apart  Bacb  could  be  seen  by  the  other  with- 
out tbe  aid  ot  llghta.  The  Llvlngetone  knew  that  the  Traverse  was  directing 
her  course  to  starboard.  She  knew  It  from  the  signal.  And  It  was  perfectly 
obTloua  without  the  signal.  •  •  •  What  then  was  the  manifest  duty  of 
the  LdTlngstone?  There  can  be  no  doubt  that  she  should  have  ported  also. 
Eyea  had  she  kept  her  course,  there  could  have  been  no  danger.  Tfiere  was 
but  one  thing  possible  for  the  Livingstone  to  do  at  this  time  to  bring  the 
boats  Into  collision,  namely,  to  starboard,  and  that  was  tbe  one  thing  she 
did  do.  Tbe  proof  establishes  this  proposition  b^ond  a  doubt" 

It  IS  unnecessary  to  discuss  sudi  proof  here,  for  by  not  zppealixig  ^ 
the  Livingstone  has  conceded  that  the  court  was  correct  in  finding 
that  she  did  starboard  at  this  time,  and  that  by  such  starboarding  the 
collision  was  brought  about.    It  was,  no  doubt,  an  amazingly  stupid 
piece  of  navigation,  but  not  unprecedented.    Whether  the  mate  called 
out  "Starboard"  when  he  meant  to  say,  and  possibly  believed  he  did 
say,  "Port,"  or  whether  the  wheelsman  heard  the  order  "Starboard," 
aiul  did  the  opposite,  we  do  not  know.    Such  things  have  happened 
before,  and  an  appreciation  of  the  extent  of  human  infirmity,  even 
among  men  experienced  and  ordinarily  catitious,  makes  us  unwilling 
to  accept  the  theory  of  the  court  below  that  no  navigator  could  have 
committed  such  an  error  (assuming  him  to  be  sane  and  not  intoxi- 
cated) unless  in  some  way  or  other  the  other  vessel  misled  him.  We 
approach  the  consideration  of  the  faults  charged  against  the  Traverse, 
therefore,  without  the  postulate  that  an  accident  of  this  cliaracter, 
where  the  one  vessel  is  concededly  guilty  of  such  gross  fault,  "could 
hardly  have  occurred  without  the  concurring  carelessness  of  the  oth- 
er."   On  the  contrary,  we  understand  the  rule  as  laid  down  by  the 
supreme  court  to  be  that  where  fault  on  the  part  of  one  vessel  is 
established  by  uncontradicted  testimony,  and  such  fault  is,  of  itself, 
sufficient  to  account  for  the  disaster,  it  is  not  enough  for  such  vessel 
to  raise  a  doubt  with  regard  to  the  management  of  the  other  vessel. 
There  is  some  presumption,  at  least,  adverse  to  its  claim,  and  any 
reasonable  doubt  with  regard  to  the  propriety  of  the  conduct  of  such 
other  vessel  should  be  resolved  in  its  favor.   The  City  of  New  York, 
147  U,  S.  72,  85,  13  Sup.  Ct  211,  37  h.  Ed.  84;  Ludvig  Holberg, 
157  U.  S.  60,  71,  15  Sup.  Ct.  477,  39  L.  Ed.  620;  The  Umbria,  166 
U.  S.  404,  409,  17  Sup.  Ct.  610,  41  L.  Ed.  1053. 

The  first  fetilt  charged  against  the  Traverse  is  that  she  displayed 
no  red  light.  The  ffistrict  judge  discussed  all  the  testimony  on  this 
branch  of  the  case,  and,  giving  the  greater  weight  to  that  of  the 
observers  on  the  deck  of  the  Livingstone,  reached  the  conclusion  that 
the  Traverse  was  thus  in  fault  In  our  opinion,  the  testimony  from 
the  Livingstone  is  not  as  strong  as  it  might  be.  Witnesses  who  ob- 
served the  Traverse  just  after  collision  testified  that  there  was  no 
lantern  before  the  red  screen.  Had  they  said  the  lantern  was  there 
and  nrilit,  they  would  more  strongly  have  corroborated  the  testimony 
of  the  navigator,  whose  evidence  on  other  points  the  district  court 
discredited,  as  we  do.  The  evidence  shows  that  the  lantern  was  put 
in  place  at  the  proper  hour,  and  was  observed  afterwards  before  col- 
lision. It  may  have  gone  oat,  but  certainly  it  was  not  xemoved  from  the 
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screen  before  collision.  However,  we  do  not  think  it  necniary  to  du- 
cuss  the  evidence  on  this  branch  of  the  case,  nor,  on'the  whole,  are  we 

disposed  to  reverse  the  finding  that  the  Traverse  was  not  displaying 
her  red  light ;  but  we  are  unable  to  concur  in  the  proposition  that  such 
fault  was  instrumental  in  producing  the  collision.   The  district  court 
found  that  when  the  vessels  were  a  quarter  of  a  mile  apart,  and  the 
third  whistle  of  the  Traverse  was  heard  on  the  Livingstone,  the  vessels 
were  in  a  position  of  safety,  which  could  be  made  unsafe  only  by 
the  starboarding  of  the  Livingstone.   Had  the  latter  ported,  or  even 
held  her  course,  there  could  have  been  no  danger.   The  vessels  would 
have  passed  each  other  with  a  broad  margin  of  safety.   The  wit- 
nesses from  the  Livingstone  unite  in  the  proposition  that  the  posi- 
tion then  was  one  of  safety,  though  some  of  them  put  the  Traverse 
on  their  starboard  instead  of  their  port  bow,  and  one  of  them,  the 
mate,  insisted  that  he  ordered  no  change  of  wheel,  and  that  none 
was  made.   As  before  stated,  he  was  discredited  by  evidence  from 
the  deck  of  his  own  vessel,  the  wheelsman  testifying  that  the  mate 
ordered  the  wheel  hard  a-starboard ;  that  he  put  it  there,  where  it 
remained  down  to  collision;  and  that  the  captain,  coming  on  deck, 
then  found  it  hard  a-starboard,  which  the  captain  did  not  deny.  The 
testimony  overwhelmingly  supports  the  proposition,  stated  in  the 
opinion  of  the  district  court,  that  "the  Livingstone  took  a  sharp 
swing  to  port  when  the  last  signal  was  given  from  the  Traverse, 
and  when,   •    *    *   had  she  held  her  course  or  directed  it  to  star- 
board, the  accident  would  not  have  occurred.    *   *   *    If  the  Liv- 
ingstone had  not  starboarded  at  this  supreme  moment,  she  would 
have  passed  the  Traverse  without  difficulty."   This  is  the  only  fault 
which  the  district  court  finds  on  the  part  of  the  I^ving^tone,  and, 
that  vessel  not  having  appealed,  the  accuracy  of  that  finding  is  con- 
ceded.   But  at  the  moment  the  last  signal  sounded,  and  before  the 
mate  of  the  Livingstone  ordered  her  wheel  hard  a-starboard,  the  ves- 
sels were  a  quarter  of  a  mile  apart.    He  could  see  the  Traverse,  while 
her  signal  notified  him  as  plainly  as  any  lights  would  have  done  that 
she  was  directing  her  course  to  starboard.    Indeed,  when  pressed 
upon  cross-examination,  this  witness  admitted  that  the  one  whistle 
heard  by  him  gave  him  all  the  information  needed,  and  that  the  ab- 
sence of  the  red  light  made  no  difference.   Of  this  statement  it  is 
said  that  it  was  made  by  a  witness  who  did  not  commend  himself 
to  the  court,  and  whose  narrative  in  other  par^ulars  was  found  to 
be  untruthful ;  but  the  situation  itself  gives  sufficient  support  to  this 
admission  of  the  mate.    Any  intelligent  man  must  have  known  from 
the  whistle  in  what  direction  the  Traverse  was  going  to  swing,  and 
no  light  was  needed  to  tell  him  that  if  he  starboarded  he  would  bring 
his  own  boat  into  peril.    If  failure  by  the  Traverse  to  display  a  red 
light  had  put  the  vessels  (as  a  consequence  of  navigation  prior  to 
sounding  of  the  last  signal)  "in  a  position  of  danger,  where  the  slight- 
est fault  might  bring  disaster,"  her  failure  in  that  regard  might  fairly 
be  held  to  have  contributed  to  the  catastrophe.    But  it  must  be  ac- 
cepted that  the  position  when  the  last  signal  sounded  was  one  of 
safety,  and  that  peril  and  disaster  came  thereafter  only  as  the  result 
of  an  amazing  piece  of  stupidity  in  the  navigation  of  the  Livingstone. 
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For  this  reason  we  cannot  hold  that  failure  by  the  Traverse  to  dis- 
play a  red  light  was  a  fault  contributing  to  the  disaster. 

It  is  further  charged  that  the  Traverse  displayed  no  range  light 
on  her  mizzen  mast  or  main  mast.  The  testimony  to  support  this 
proposition  is  less  persuasive  than  that  touching  the  absence  of  a  red 
light,  but  it  need  not  be  discussed,  because,  conceding  the  fault,  it  did 
not  contribute  to  the  accident,  for  the  reasons  already  set  forth. 

It  is  further  charged  that  the  Traverse  had  no  lookout.  The  facts 
are  these:  When  the  Livingstone  was  sighted  the  Traverse  had  on 
deck  her  navigator  (the  mate),  wheelsman,  and  stationed  lookout. 
The  lookout  saw  the  masthead  lights  of  the  Livingstone  before  the 
first  signal,  and  reported  them.  He  then  took  the  wheelsman's  place 
(the  latter  being  sent  aft  to  examine  the  log),  and  remained  there 
till  collision.  No  other  vessel  interfered  in  any  way  with  the  naviga- 
tion of  either  of  the  colliding  vessels.  No  other  was  visible  except 
the  Peshtigo,  far  out  of  reach,  and  which  was  also  reported  long  be- 
fore collision.  The  Livingstone  was  sighted  and  seen  by  all  when 
miles  away.  Her  colored  Tights  were  made  out  a  mile  and  a  half  off, 
signal  of  one  whistle  blown  to  her,  and  the  navigation  of  the  Traverse 
conducted  with  reference  to  her.  The  view  was  clear  and  unob- 
structed, and,  so  far  as  the  evidence  shows,  nothing  of  any  character 
or  description  occurred  concerning  the  approach  of  the  Livingstone 
of  which  the  navigator  of  the  Traverse  was  not  advised  from  per- 
sonal observation.  Under  these  circumstances,  we  are  not  prepared 
to  say  that  the  absence  of  a  lookout  contributed  to  the  injury.  The 
Victory  and  The  Plymothian,  i68  U.  S.  429,  18  Sup.  Ct.  149,  4a  L. 


It  is  further  charged  'as  a  fault  that  the  Traverse  did  .not  stop  and 
reverse.  Under  the  findings  of  the  district  judge,  in  which  we  con- 
cur, the  position  of  the  two  vessels  was  one  of  safety,  until  the  unex- 
pected starboarding  of  the  Livingstone.  Up  to  that  time,  therefore, 
no  rule  required  the  Traverse  to  stop  and  reverse,  and  afterwards 
she  was  so  near  the  jaws  of  collision  that,  in  view  of  the  gross  fault 
of  the  Livingstone,  she  should  not  be  held  liable  for  an  error  of  judg- 
ment committed  in  the  brief  moment  allowed  her  navigator  to  decide, 
e^KoaQy  as  it  seems  highly  probable  that  she  would  not  thereby 
have  averted  collision. 

The  decree  of  the  district  court  holding  the  Grand  Traverse  liable 
is  reversed,  with  costs  of  this  appeal,  and  cause  remanded,  with  in- 
structions to  bold  the  Livingstone  solely  in  fault. 


Ed.  519. 
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LIGHT  CO. 

ftABANAC  LAKE  BLECTRXC  LIGHT  CO.  v.  WESTXNGHOUSE  BLECTBIO 

ft  MFC.  00. 

<Clrcult  Conrt  of  Appeals.  Second  Olrcnlt  Janaary  14,  1902.) 

No.  G3. 

L  Patbntb— Anticipation— Electrical  Disthibdtion. 

The  Kennedy  reissue  patent,  No.  11,081  (orglnal  Ko.  for  an 

ImproTemeDt  In  tlie  metbod  of  dlstrlbotUiB  ADA  r^latbv  alternating 
electric  cnrrrata  1^  secondary  generatoEB,  la  void  because  tb«  acts  and 
omiaslona  of  Ute  patentee,  aft^  the  date  (tf  the  allied  InventlDn,  worked 
an  ahandonment  and  dedication  of  the  aame  to  tbe  public. 
Baub — Validity — Infuingkment. 

Tbe  Stanley  patent  No.  460,809,  for  a  syetem  of  electrical  distribution 
by  means  of  an  alternating  current  gMierator  and  converters,  or  sec- 
ondary generators,  connected  with  tbe  maln-llne  cooductora  In  multiple. 
Includes,  as  a  part  of  tbe  invention  shown,  the  so-called  "Stanley  rule" 
for  ascertaining  tbe  proper  length  of  primary  coO,  and  so  construed  It 
was  neither  anticipated  nor  lacking  In  Invention;  nor  la  such  patent 
void  for  prior  use  of  tiie  deTlce  at  Great  Barrlngton,  Ham.,  whlcb  it 
appears  was  essentially  for  experimental  pniposes.  Claims  1  and  3  also 
Iteld  Infringed. 

'i.  Same— Pbtor  Public  Use. 

The  fact  that  a  charge  Is  made  for  the  product  of  a  new  device  or 
comblnntlon  where  tbe  price  charged  Is  not  remunemtlve  Is  not  conclu- 
sive evidence  of  public  nae,  although  It  raises  a  presumption  against 
experimental  use,  which  can  be  oTercome  only  by  clear  and  eoaviiicing 
evidence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

These  are  cross  appeals  from  a  decree  of  the  circuit  court,  Northern 
district  of  New  York.  io8  Fed.  221.  Suit  was  broug-ht  by  complain- 
ant upon  reissued  letters  patent  No.  11,031  to  Rankin  Kennedy,  Sep- 
tember 24,  1889,  and  letters  patent  No.  469,809,  to  William  Stanley, 
March  i,  1892.  The  circuit  court  held  the  Kennedy  patent  void,  and 
the  &st  and  third  claims  of  the  Stanley  patent  to  be  valid  and  infring^ed. 

J.  Edgar  Bull  and  Fredk.  P.  Fish,  for  complainants. 
M.  B.  Phillipp  and  Chas.  £.  Mitchell,  for  defendants. 

Before  WALLACE  and  LACOMBE.  Circuit  Judges,  uid  TOWM- 
SEND,  District  Judge. 

LACOMBE,  Circuit  Judge.   The  Kennedy  patent  is  for  an  im- 
provement in  the  method  of  distributing  and  regulating  alternating 
electric  currents  by  secondarj'  generators.   The  patentee  arrang-ed 
secondary  generators  (transformers)  in  multiple.   They  had  thereto- 
fore been  arranged  in  series.   When  so  arranged,  they  became  self* 
regulating  as  to  primary  current  and  power;  in  other  words,  each 
transformer  would  take  its  proper  share  of  current,  varying  according^ 
to  the  number  of  lights  burning  on  it,  so  that  the  lights  on  one  trans- 
former were  independent  of  the  lights  on  another  transformer.   In  the 
more  technical  language  of  the  claim,  the  system  "consists  in  pro— 
-tiucing  in  two  or  more  derived  circuits,  constituting  the  primarii^s 
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of  two  or  more  secondary  generators,  a  counter  electro-motive  force, 
which,  when  any  secondary  is  open,  is  practically  equal  to  the  applied 
electro-motive  force  in  its  primary,  and  in  controlUng  said  electro- 
motive force  by  the  current  flowing  in  the  corresponduig  secondary^ 
when  the  secondary  is  closed  in  such  manner  that  the  current  in  the 
primary  shall  vary  with,  and  be  approximately  inversely  {U'bportional 
to,  the  resistance  in  the  secondary. ' 

The  judge  who  heard  the  cause  at  circuit  held,  among  other  things, 
that  certain  acts  and  omissions  of  Kennedy,  taken  together,  worked 
an  abandonment  and  dedication  of  his  alleged  invention  to  the  public. 
We  fully  concur  in  his  discussion  of  this  branch  of  the  case,  which  will 
be  found  in  his  opinion,  and  deem  it  unnecessary  to  add  anything  fur- 
ther, affirming  so  much  of  the  decree  as  disposes  of  the  Kennedy  pat- 
ent upon  sudi  opinion.' 

The  {Mtent  to  Stanley  deals  with  the  same  branch  of  the  electric  art, 
and  is  an  improvement  on  Kenned/s.  After  Kennedy  had  arranged 
his  transformers  in  multiple,  the  lights  on  one  transformer  were  inde- 
pendent of  those  on  another,  but  nevertheless  the  candle  power  on  any 
given  transformer  changed  as  the  number  of  lamps  lighted  on  that 
transformer  varied.  When  more  lamps  were  turned  on  the  candle 
power  of  ail  went  down,  and  when  lamps  were  turned  off  the  candle 
power  of  those  remaining  increased.  Stanley's  improvement  was 
directed  toward  overcomii^  liiis  defect. 

The  specification  says : 

*7he  factors  of  the  operation  of  tny  system  of  distribution  are  employ- 
ment of  an  altematlDg  current  generator  supplying  currents  of  approxi- 
mately constant  potential,  main  lines  extending  throughout  the  system  of 
distribution,  convtftera  or  transfwrners  connected  thereto,  and  translating 
devices  located  In  the  secondary  circuits  of  the  transformers,  by  the  em- 
ployment of  wblcb  a  sympathetic  relation  «Ists  between  the  different  opera- 
tions of  the  system,  to  the  end  of  maintaining  a  simple  and  accurate  self- 
regolatlon,  so  that  the  absorption  of  energy  by  the  generator  is  proportional 
to  the  ^ergy  usefully  consumed.  The  cnrrrait  developed  by  the  dynamo 
may  be  of  as  high  potential  as  desired.  •  *  •  These  converters  may  be 
of  any  constmctlon,  but  are  preferably  constructed  to  have  the  greatest 
magnetic  conductivl^  In  their  magnetic  circuits.  There  are  c^tain  prln- 
clfdes  of  ctmstmctlon  which  must  be  adhered  to  In  the  proportioning  of  0ie 
puts  of  the  converter  In  order  to  secure  the  desired  results,  and  which  I 
viD  now  state.  It  is  necessary,  In  the  first  place,  that  the  conductivity  for 
magnetic  force  of  the  magnetic  circuit  of  the  converter  shall  be  of  so  great 
value  that  whea  subject  to  all  degrees  of  magnetization  accruing  from  the 
various  amounts  of  energy  transformed  Its  conductivity  for  magnetic  force 
would  be  approximately  the  same.  This  point  of  construction  [s  important 
for  two  reasons:  First,  the  greatest  economy  of  conversion  Is  obtained  when 
the  rise  and  fall  of  magnetJsm  in  the  core  Is  proportional,  as  nearly  as 
possible,  to  ■Qie  rtoe  and  fiUl  of  ttie  current  In  the  primary  ooU,  and  this 
condition  'Is  attainable  only  by  keeping  tlie  cm  tar  bdkiw  the  saturation 
point;  and,  second,  the  same  condition  secures  the  largest  possible  counter 
electro-motlTe  force  in  the  primary  colls  of  the  converters.  This  la  indis- 
pensable for  regulation,  as  hereinafter  set  forth.  It  is  Impossible  to  state 
the  exact  relation  between  the  w^ght  of  the  core  and  the  strength  of  the 
current.  I  have  found  the  minimum  amount  of  Iron  necessary  to  produce 
■atlsfactory  results  to  be  one  pound  of  Iron  for  every  twenty-flve  watts, 
which  amount  la  equivalent  to  two  pounds  of  iron  per  lamp,  with  the  lamps 
beretofore  generally  used  by  me.  *  *  *  In  the  construction  of  the  colls, 
P  and  S,  13ie  following  principles  are  to  be  observed:  The  first  thing  to  be 
detmsinod  Is  the  length  of  the  primary  wlr&    This  should  be  ot  such 
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iMigth  that,  reacting  selMnductlrclj  npon  Its  own  magnetic  circuit  tbe  arn- 
age  counter  potential  so  produced  approximately  equals  the  potential  ap- 
plied to  the  primary  circuit.  When  so  consti*ucted,  an  ammeter  will  prac- 
tically Bhow  no  current  wben  tbe  secondary  circuit  is  open.  To  obtain  these 
results  in  practice,  I  use  the  following  metliod:  I  first  choose  the  itercentage 
of  efficiency  to  be  obtained.  Then,  having  selected  a  type  of  magnetic  cir- 
cuit afCordIng  as  great  magnetic  conductivity  as  possible,  I  apply  sucfa  a 
length  of  primary  conductor  that  acting  self-Inductively  npon  its  core  the 
difference  of  the  counter  potential  and  applied  potential,  multiplied  by  the 
current  In  tbe  converter,  shall  equal  tbe  predetermined  loiu  of  energy  inevit- 
able in  conversion,  and  vary  the  length  of  jwlmary  wire  nntil  the  desired 
results  are  attained.  It  Is  obvious  that  the  coefficients  of  Induction  In  the 
dynamo  aud  armature  and  converter  may  be  made  equal  by  energizing  eacb 
circuit  with  the  same  Induction.  In  the  carrying  out  of  my  luventicMi,  It  le 
possible  to  use  the  same  coefflclents  of  Induction  In  the  armature  and  tiie 
dynamo  as  are  present  In  the  primary  circuit  of  the  converter;  but  this 
equality  le  not  necessary.  Having  by  tiiese  means  det^mlned  tbe  lengtii  of 
the  primary  coil,  the  secondary  la  adapted  to  It  In  such  a  manner  as  to 
seciue  the  desired  pot^tial  according  to  tfatf  wdl-^cnown  laws  affecting  tbe 
operation  of  Indnction  coila.  I  have  usnaUy  related  the  potential  of  tiie 
secondary  to  the  primary  In  the  ratio  of  tn'enty  to  one.  Tbe  size  of  the 
wire  In  tbe  primary  and  secondaiy  colls  Is  In  Inverse  propwtltHi  to  tiieir 
electro-motive  fwces.** 

The  claims  involved  are: 

"(1)  In  a  system  of  electrical  distribution,  and  In  combination,  an  alt»- 
natlng  current  dynamo  and  converters  electrically  connected  with  the  main- 
line conductors  In  multiple  arc,  and  wganlzed  to  transform  the  current  In 
ibe  main  ctmdnctors  into  currents  of  lees  potential  and  greater  qnantit? 
in  the  secondaries,  each  converter  made  with  a  primary  coil  containing  sui^ 
length  of  wire  exposed  to  mfigneto-electrlc  Induction  that,  wbeu  operated 
by  the  dynamo  with  which  it  Is  to  be  used  with  Its  secondary  circuit  open, 
the  electrical  pressure  and  counter  pressure  In  Its  primary  circuit  shall  be 
equal  with  Incandescent  lamps  or  other  translating  devices  in  the  second- 
ary circuits,'  substantially  as  and  for  the  purposes  set  forth."    "(3)  In  a 
system  of  electrical  dlsti'ibution,  and  in  combination,  an  alternating  current 
dynamo  and  converters  organized  to  transform  tbe  current  generated  by 
tbe  dynamo  Into  currents  of  less  potential  and  greater  quanti^  at  or  near 
the  points  of  consumption,  ^ectrlcally  connected  wltb  the  maln-llne  con- 
ductors In  multiple  arc,  and  having  their  primary  circuits  constantly  (dosed, 
each  converter  adapted  to  the  dynamo  operating  tbe  system  by  making  Its 
primary  coll  of  such  length  tbat,  when  supplied  with  Its  full  ^oporttonate 
share  of  the  entire  normal  electro  motive  force  of  tbe  machine,  its  secondary 
circuit  being  open,  the  electrical  pressure  and  counter  pressure  in  its  pri- 
mary circuit  shall  be  approximately  equal  with  translating  devices  in  the 
secondary  circuits  of  the  converterB  to  be  cut  out  of  the  circuit  when  not 
In  use,  without  tbe  introduction  of  any  resistance  In  the  place  of  tSiem, 
substantially  as  and  for  the  purposes  set  forth." 

As  stated  before,  after  the  Kennedy  improvement,  a  difficulty  stiU 
existed  in  that  the  candle  power  went  up  or  down  as  lamps  on  any  par- 
ticular transformer  were  turned  on  or  off.    Stanley  suggested  that  the 
difficulty  was  due  to  an  im^oper  length  of  wire  on  the  primary,  and 
among  much  else  he  states  precisely,  specifically,  and  exactly  what  that 
length  should  be.   The  amount  of  wire  for  a  given  character  of  cur- 
rent supply  cannot  be  stated  in  feet  and  inches,  because  it  is,  to  soipe 
extent,  dependent  upon  other  things,  such  as  the  quality  of  iron  em- 
ployed in  the  core,  the  quality  of  copper  used  in  the  coils,  the  shape  of 
the  transformer,  and  the  way  the  coils  are  applied.   The  Stanley  pat- 
ent, recognizing  these  variable  elements,  gives  a  rule  applicable  to  all 
conditions.   It  says  you  may  determine  tne  proper  length  of  the  pri- 
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mary  coil  by  connecting  the  transformer  in  circuit  with  the  dynamo  with 
which  it  is  to  be  used>  and  then  winding  on  wire  until  the  loss  indicated 
by  the  fonniila  C'R,  with  the  secondary  circuit  open,  equals  a  cer- 
tain loss  of  energy. 

The  field  of  Invention  lies  in  that  obscure  and  difficult  art,  which  is 
so  hard  to  be  understood  by  those  who  have  not  constant  practical 
experience  with  its  phenomena,  its  laws,  and  its  nomenclattire,  and 
deals  with  a  branch  of  that  art  which  is  still  evidently  in  dispute  be- 
tween those  who  have  carefully  studied  it.    It  is  fortunate,  therefore, 
iliat  we  find  the  concession  in  defendant's  brief  that  the  rule  above 
set  forth  for  determining  just  what  shall  be  the  length  of  primary  coil 
is  not  found  in  any  prior  patents  or  publications ;  for,  with  this  con- 
cession, it  is  easy  to  determine  from  the  record  that  there  is  no  antici- 
pation shown.   It  is  contended,  however,  by  the  defendant  that  this 
5o-caUed  "Stanley  rule"  is  no  part  of  the  invention  claimed ;  that  there 
is  nothing  in  the  claims  requiring  the  rule  to  be  considered  as  a  part 
of  the  invention  thereby  covered ;  that  it  is  merely  in  the  nature  of 
a  recommendation,  the  patentee  saying,  "In  practice  I  use  the  follow-  • 
ing  method,"  being  the  so-called  rule.    The  first  claim  (and  in  that 
respect  the  third  claim  uses  similar  language)  prescribes  for  the 
primary  coil  "such  length  of  wire  exposed  to  magneto-electric  induc- 
tion that  when  operat^  by  the  dynamo  with  which  it  is  to  be  used," 
under  certain  conditions,  certain  results  will  follow.   Concededly  the 
man  skilled  in  the  art  would  not  have  found  in  that  art  anything  which 
would  have  told  him  precisely  what  that  length  of  wire  should  be. 
The  claim  does  not  give  any  formula  for  determining  what  it  should 
be,  and,  if  the  specification  were  equally  silent,  there  might  be  some 
question  as  to  whether  Stanley  had  really  contributed  anything  of 
importance  to  the  art ;  certainly  it  would  yet  remain  for  others  to  in- 
form the  art  just  how  to  find  out  a  length  which  would  operate  as  indi- 
cated in  the  claim.    But  when  the  patentee  in  his  claim  enumerates 
as  one  element  of  his  combination  a  wire  of  a  len^h  which  will  accom- 
plish the  result  sou|;ht  to  be  achieved,  and  his  patent  discloses  a 
method  for  determinmg  that  length  with  mathematical  exactness,  his 
claim  may  fairly  be  sustained  for  the  length  thus  shown,  although  it 
might  be  that  some  other  length  covered  by  the  language  of  the  claim, 
but  not  of  the  rule,  would  fall  outside  the  claim.    The  "length  of 
wire  exposed,"  etc.,  "operated  by,"  etc.,  "substantially  as  set  forth," 
is  the  length  of  wire  that  the  specification  shows  as  the  result  of  a 
given  formula.  The  so-called  "Stanley  rule"  is  therefore  a  part  of  the 
invention  disclosed  and  claimed  in  the  patent, — indeed,  it  would  seem 
to  be  the  main  part  of  that  invention, — and,  with  the  patent  thus  con- 
strued, the  citations  from  the  prior  art  show  neither  anticipation  nor 
lack  of  invention.   The  whole  argument  of  defendants  on  that  branch 
rf  the  case  is  so  interwoven  with  the  postulate  that  the  Stanley  rule 
is  to  be  eliminated  from  the  patent  that  when  the  postulate  is  not 
granted  the  argument  becomes  wholly  unpersuasive. 

The  af^lication  for  the  Stanley  patent  was  filed  August  15,  1888, 
and  defendant  contends  that  prior  to  August  15,  x886,  there  was  a 
public  use  by  Stanley,  at  Great  Barrington,  Mass.,  of  which  town  he 
was  »  resident,  of  a  s^tem  of  electrical  distribution  embodying  the 
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combination  of  apparatus  described  and  claimed  in  his  patent.  The 
testimony  touching  this  alleged  public  use  more  than  two  years  pricff 
to  ai}plicatic»i  is  voluminous,  and  tht  judge  who  heard  the  cause  at 
circttit  has  reviewed  it  at  length.   The  combination  of  apparatus  was 
set  up  Uiere,  wires  were  strung,  li^ts  were  Ut  in  the  premises  of  users 
in  the  town,  and  the  plant  run,  with  some  intermissions,  from  March 
i6th  to  June  i6th,  when  the  dynamo  broke  down,  and  it  was  never 
operated  again.   A  charge  was  made  for  lights,  an  extremely  small 
one,  insufficient  to  pay  expenses,  and  intended  really  as  a  convenient 
way  by  which  Stanley  might  avoid  embroiling  himself  with  his  neigh- 
bors, as  he  probably  would  do  if  he  gave  free  light  to  some  and  not 
to  all.   The  plant  was  not  large  enough  to  furnish  all  the  lights  the 
town  could  use.   The  invention  was  of  a  character  whidi  required  test- 
ing under  conditions  which  could  be  found  only  when  the  test  was 
made  in  public,  and  continued  for  a  reasonable  length  of  time,  and, 
under  the  authorities,  the  charging  of  an  unremunerative  price  for  the 
product  of  the  combination  is  not  absolutely  controlling,  though  it 
raises  a  presumption  against  experimental  use,  which  can  be  over- 
come only  by  clear  and  convincing  evidence.    We  concur  with  the 
judge  at  circuit  in  the  conclusion  that  the  use  was  experimental,  and 
in  the  argument  by  which  he  reached  that  conclusion,  except  that  we 
are  inclined  to  attach  little,  if  any,  weight  to  the  fact  that  the  engine 
and  generator  were  out  of  public  view  in  an  old  mill,  and  the  convert- 
ers locked  up.    Such  protection  against  the  elements,  and  against 
tampering  with  important  and  dangerous  parts  of  the  apparatus,  would 
be  expected,  even  in  purely  commercial  public  use.   The  most  per- 
suasive evidence,  in  our  opinion,  is  found  in  the  circumstance  that, 
when  the  Great  Harrington  i^nt  broke  down  after  its  brief  exper- 
ience, the  persons  in  control  of  the  Westinghouse  Company,  for  whose 
benefit  (as  assignee  of  the  future  patent)  the  combination  of  apparatus 
was  kept  at  work,  were  still  so  unconvinced  that  the  practical  success 
of  the  system  had  been  demonstrated  that  they  expended  thousands 
of  dollars  more  in  erecting  another  plant  for  a  further  tise  of  the  com- 
bination of  apparatus  at  Lawrenceville, — a  use  that,  concededly,  was 
wholly  experimental. 

Infringement  of  the  first  and  third  claims  is  not  substantially  dis- 
puted, except  upon  the  theory  that  the  amount  of  iron  contained  in  the 
cores  of  defendant's  transformers  is  such  as  to  take  them  out  of  the 
claims  of  the  patent.  The  claims  do  not  specify  any  particular  amount 
of  iron,  but  defendant  contends  tluit  a  statement  in  the  specification 
(quoted  above)  to  the  effect  that  the  minimum  amount  of  iron  should 
be  "one  pound  of  iron  for  every  25  watts"  must  be  read  into  the  claims. 
A  careful  perusal  of  the  text  of  the  specification  shows  this  contention 
to  be  unsound.  The  patentee  states  that  there  are  certain  "princifdes 
of  construction  which  must  be  adhered  to"  in  proportioning  the  parts 
of  the  converter  in  order  to  secure  the  desired  results ;  that  it  is  neces- 
sary" that  the  conductivity  for  magnetic  force  of  the  nmgnetic  current 
of  the  converter  shall  be  of  so  great  value  that,  when  subje^  to  all 
degrees  of  magnetization  accruing  from  the  various  amounts  of  energy 
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two  reasons:  First,  the  ereatest  economy  of  conversion  is  obtained 
where  the  rise  and  fall  of  magnetism  in  the  core  is  proportional  as 
nearly  as  possible  to  the  rise  and  fall  of  the  current  in  the  primary 
coil,  and  this  condition  is  attainable  only  by  keeping  the  core  far 
below  the  saturation  point;  and,  second,  the  same  condition  secures 
the.  largest  possible  counter  electro-motive  force  in  the  primary  coils 
of  the  converters."  "This,"  says  the  patentee  in  his  specification, 
"is  indispensable  for  regulation.  Havmg  thus  set  forth  an  "indis- 
pensable principle  of  construction,"  which  may  fairly  be  read  into  the 
claim,  the  patentee,  in  quite  different  language,  states  the  precise  pro- 
portion of  iron  to  current  which  he  has  used  successfully.  "It  is  im- 
possible," he  says,  "to  state  the  exact  relation  between  the  weight  of 
the  core  and  the  strength  of  the  current.  I  have  found  the  minimum 
amount  of  iron  necessary  to  produce  satisfactory  results  to  be  one 
pound  of  iron  for  every  twenty-five  watts,  which  amount  is  equivalent 
to  two  pounds  of  iron  per  lamp  with  the  lamps  heretofore  generally 
used  by  me.  Thus,  in  constructing  a  converter  designed  to  supply 
twenty  incandescent  lamps,  I  use  a  core  weighing  about  forty  pounds." 
We  are  clearly  of  the  opinion  that  defendants  do  not  escape  infringe- 
ment of  the  first  and  third  claims  by  reason  of  their  using  one  pound 
of  iron,  instead  of  two,  for  a  50-watt  lamp,  so  long  as  they  adhere  to 
the  "indispensable  principle"  of  construction  set  forth  in  the  specifica- 
tion. Inasmuch  as  the  proof  shows  that  their  construction  does  so 
•adhere,  their  device  infringes. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Memorandum  on  Motion  for  Reargument. 

PER  CURIAM.  The  motion  for  reargument  is  denied.  It  was 
supposed  that  upon  the  argument  defendant's  counsel  practically  con- 
ceded that  the  Stanley  rule,  as  stated  by  the  court,  was  not  found  in 
any  prior  patents  or  publications.  If  this  supposition  be  incorrect, 
nevertheless  we  find  in  the  record  no  prior  patent  or  publication  which 
states  that  one  "may  determine  the  proper  length  of  the  primary  coil 
by  connecting  the  transformer  in  circuit  with  the  dynamo  with  which  it 
is  to  be  used,  and  then  winding  on  wire  until  the  loss  indicated  by  the 
formula  C*R,  with  the  secondary  circuit  open,  equals  a  certain  loss  of 
energy."  As  to  infringement,  this  court  in  sustaining  the  circuit  court 
did  not  deem  it  necessary  to  add  anything  to  the  opinion  below. 


In  re  BBAVBR  COAL  OO. 
<Glrcnlt  Cinut  of  Airpeals,  Ninth  Circnit   March  8,  1002.) 
No.  74a 

BAHKBtrPTOT— LnsMB— Validitt. 

Bankr.  Aet  1686,  S  ffJt,  providing  that  "all  levies,  JudgmentB,  attach- 
ments or  otlier  llena"  obtained  through  legal  proceedings  against  an  In- 
solvent wlthJn  four  montlis  prior  to  the  filing  of  a  petition  In  banli- 
rnptcy  agalnat  blm  shall  be  void  If  be  la  adjudged  bankrupt,  does  not 
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Invalidate  a  lien  obtained  by  the  levy  of  an  attacbmeat  more  tban  four 
moQtliB  prior  to  the  bankruptcy  proceedings,  ttaongh  d^tendoit  for  air 
forcement  on  a  jadgment  obtained  within  four  mootlu. 

Petition  to  Review  the  Order  and  Judgment  of  the  District  Court 
of  the  United  States  for  the  District  oi  Oregon. 
See  no  Fed.  630. 

On  December  IS,  1699,  Alexander  H.  Kerr,  the  appellee  herein,  brought  an 
action  la  the  circuit  court  of  the  state  of  Oregon  for  Ooos  county  against 
the  Bearer  Coal  Company  to  recover  94,006.41,  with  interest  and  coBts,  and 
on  the  same  day  caused  a  writ  of  attachment  to  be  Issued  in  said  action, 
and  under  said  writ  the  sheriff  seized  certain  personal  property  of  the  de- 
fendant in  the  action.  On  May  19,  1900,  judgment  was  duly  rendered  In 
favor  of  the  plaintiff  for  $4,233.66  and  costs  and  dfabursements,  and  tiie 
Jjudgment  entry  contained  an  order  directing  the  sale  of  the  attached  proi> 
erty  to  satisfy  said  Judgment  On  June  21,  1900,  a  petition  In  involuntary 
bankmpfcy  was  filed  against  the  Beaver  Coal  Company,  and  on  August  3, 
1900,  It  was  adjudged  a  bankrupt  The  appellee  filed  his  claim  against  the 
estate  of  the  bankrupt,  BEsertlng  priority  against  the  proceeds  of  the  at- 
tached property.  It  was  adjudged  to  have  such  priority,  and  from  the  de- 
cision of  the  district  court  so  ruling  the  present  appeal  Is  taken. 

W.  W.  Cotton,  J.  N.  Teal,  Wirt  Minor,  and  Joseph  Kirk,  for  peti- 
tioner. 

Thomas  G.  Greene,  Cecil  H.  Bauer,  and  William  D.  Fenton,  for 
claimant. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  attachment  was  issued  and  levied  more  than  four  months  prior 
to  the  institution  of  the  proceedings  in  bankruptcy,  but  the  judgment 
was  made  and  entered  within  less  than  four  months  prior  to  such  pro- 
ceedings. The  question  presented  on  the  appeal  is  whether  the  ap- 
pellee's lien  was  dissolved  by  the  proceedings  in  bankruptcy,  by  virtue 
of  section  Cyi  of  the  bankruptcy  act,  which  provides  as  follows : 

"That  all  levies,  judgments,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent  at  any  time  within  fonr 
months  prior  to  the  filing  of  a  petition  In  bankruptcy  against  him,  shall  be 
deemod  null  and  void  In  case  he  Is  adjudged  a  bankrupt  and  the  property 
affected  by  the  levy,  Judgment  attachment  or  other  ll&x  staall  be  deemed 
wholly  discharged  and  released  from  the  same." 

The  appellee  undoubtedly  obtained  a  lien  by  virtue  of  lus  attachment. 
Under  the  statute  of  Oregon,  the  attached  property  is  held  as  security 
for  the  judgment,  and  the  law  goes  so  far  as  to  provide  that,  as  against 
third  persons,  the  attaching  creditor  "shall  be  deemed  a  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  property,  real  or 
personal,  attached."  Hill's  Ann;  Laws  Or.  §  150.  Was  the  lien  so 
obtained  by  the  attachment  lost  or  merged  in  the  judgment,  so  that  it 
can  be  said  that  the  lien  under  which  the  appellee  made  his  claim 
against  the  bankrupt  estate  was  "obtained"  by  the  juc^ment?  If  so, 
under  the  plain  provision  of  the  bankruptcy  act  it  must  be  dedared  null 
and  void.  It  is  not  disputed  that,  if  no  judgment  had  been  taken,  the 
attachment  lien  would  have  been  at  the  time  of  the  institution  of  the 
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proceedings  in  bankruptcy  a  valid  and  subsisting  lien,  for  it  had  been 
obtained  more  than  four  months  prior  to  such  proceedings.  We  do  not 
think  the  lien  thus  obtained  was  lost  by  reducing  the  claim  to  a  judg- 
ment. By  the  law  of  Oregon,  the  lien  of  an  attachment  upon  perscJnal 
property  is  enforced  by  a  provision  in  the  judgment  entry  directing  the 
sale  of  the  attached  property.  The  judgment  order  so  made  does  not 
create  a  new  lien  nor  discharge  the  old.  It  directs  only  the  enforce- 
ment of  the  lien.  It  is  similar  in  its  nature  to  a  decree  for  the  fore- 
closure of  a  mortgage.  It  sustains  the  attachment  lien,  and  subjects 
the  attached  property  to  its  satisfaction.  Construing  the  language 
above  quoted  from  section  67f,  we  think  it  refers  solely  to  liens,  and 
that  it  does  not  mean  that  all  judgments  rendered  within  four  months 
prior  to  bankniptcy  shall  be  null  and  void.  The  use  of  the  words 
"judgments  *  *  *  or  other  Hens"  indicates  that  it  was  the  purpose  of 
the  act  to  avoid  liens  only  which  were  obtained  by  judicial  proceedings 
within  the  prescribed  time,  and  not  to  declare  void  judgments  as  such. 
This  view  is  in  harmony  vrith  other  provisions  of  the  bankruptcy  law. 
Judgments  rendered,  even  after  bsmkniptcy,  are  sustained  as  determin- 
ing the  claim  thereby  adjudged.  Section  63a.  In  brief,  the  intention 
of  the  act  was  to  set  aside  preference  liens  obtained  by  legal  proceed- 
ings within  four  months  prior  to  bankruptcy.  The  lien  in  the  present 
case  was  "obtained"  by  the  attachment.  The  bankruptcy  law  recog- 
nizes all  valid  liens  that  existed  four  months  prior  to  bankruptcy  pro- 
ceedings. The  attachment  lien  was  "not  discharged  nor  was  its  nature 
ahereaby  the  judgment.  It  required  no  judgment  or  levy  to  make  it 
good  as  a  lien.  It  would  have  remained  a  valid  lien  if  no  judgment 
had  been  taken.  No  lien  was  "obtained"  by  the  judgment,  and  none 
was  lost  thereby. 

We  are  aware  of  decisions  which  are  not  in  harmony  with  this  view. 
In  re  Lesser  (D.  C.)  108  Fed.  201,  Brown,  district  judge,  held  that  the 
provisional  lien  acquired  by  an  attachment  more  than  four  months 
prior  to  the  filing  of  a  voluntary  petition  in  bankruptcy  by  the  defend- 
ant is  discharged  where  the  judgment  is  not  obtained  until  within  four 
months  prior  to  the  filing  of  the  petition.  The  court,  in  reaching  this 
conclusion,  was  moved  by  the  consideration  that  the  attachment  lien, 
under  the  laws  of  Connecticut,  was  but  a  provisional  lien,  only  to  be 
made  effective  through  a  judgment,  levy,  or  demand,  and  by  the  opin- 
ion entertained  by  the  court  that  all  judgments  obtained  within  the 
prescribed  period  were  within  the  ban  of  the  statute,  and  that  unless  a 
valid  judgment  could  be  rendered,  and  a  valid  levy  could  be  made,  no 
method  remained  to  enforce  the  provisional  lien.  So,  in  Re  Johnson 
(D.  C.)  Fed.  373,  Wheeler,  district  judge,  held  that  the  lien  pro- 
vided for  under  the  statutes  of  Vermont  does  not  become  perfect  as 
a  charge  upon  the  attached  property  tmtil  the  recovery  of  the  judg- 
ment and  the  taking  in  execution,  and  tha^  since  the  statute  declares 
sudi  judgment  and  levy  void,  a  creditor,  without  them,  has  no  perfect 
Ken,  and  that  the  judgment  and  levy  are  wholly  inoperative  to  perfect 
what  was  theretofore  an  imperfect  lien.  Lowell,  district  judge,  how- 
ever, in  Re  Blair  (D.  C.)  108  Fed.  529,  held  that  by  the  statutes  of 
Massachusetts  an  attachment  creates  a  lien,  and  that  the  purpose  of 
section  6^1  is  to  declare  void  only  liens  obtained  by  judgments,  attach- 
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ments,  or  other  legal  proceedings,  within  the  prescribed  period  prior  to 
bankruptqr.   Said  the  court: 

"Wh^e,  faoweTer.  the  Is  created  by  the  attachment,  the  Judgment  and 
levy  create  no  new  or  additional  lien,  but  only  enforce  a  U&x  already  existing. 
Hence  In  this  case  the  levy  and  execution  did  not  affect  the  property  attached 
with  a  lien  avoided  by  the  bankrupt  act,  but  only  enforced  a  Uen  already 
«ciBtlng.  which  Hen  the  bankmpt  act  expresaly  protocted." 

With  these  views,  and  with  those  of  the  court  herein  appesUed  from, 

we  agree. 

The  judgment  of  the  district  court  is  affirmed. 


TREAT,  tntenial  Rerame  Oolleetor,  r.  TOTjHAK. 
iClrcult  Court  of  Appeals,  Second  Orcnlt  Febmaty  28,  1902.) 

1.  POWRH  OF  AtTOBKKT — DSFIinTION. 

A  power  of  attorney  Is  an  Instrument  by  which  the  authority  of  an 
attorney  In  fact  or  private  attorney  fs  set  fortb. 
S,  Warbant  op  Attorney— Defisitioh. 

A  warrant  of  attorney  la  an  Instrument  authorizing  an  attorney  at  lav 
to  appear  In  behalf  of  Its  maker,  or  confess  judgment  against  blm. 

S.  Internal  Revenue— Stamp  Tax— Warrant  to  Cokfebs  Jodqhent. 

A  provision  in  a  note  authorizing  any  attorney  at  law  to  app^r  In 
court  on  behalf  of  its  maser  and  confess  Judgment  against  him  la 
a  warrant  of  atto^ey*  and  not  a  power  ot  attorney,  and  la  not  within 
War  Revalue  Act  Tune  IS,  1806,  requiring  stamps  on  powers  of  attorney 
to  sell  or  convey  real  estate  and  perform  other  acts. 

In  Error  to  the  Circuit  Court  of  the  United  States  tor  the  Southern 
District  of  New  York. 

This  is  an  appeal  from  a  judgment  entered  in  favor  of  the  plaintiff 
in  a  cause  tried  in  the  circuit  court  for  the  Southern  district  of  New 
York  (io6  Fed.  679)  upon  an  agreed  state  of  facts,  the  substantial  por- 
tions of  which  are  as  follows : 

The  defendant  Is  the  collector  of  Internal  rerenne  of  the  United  States  is 
this  district  The  plaintiff  made  loans  of  divers  sums  of  money  to  various 
persons,  from  whom  he  rec^ved  Ifi^  instruments  or  memoranda  In  writing, 
commonly  known  as  "Judgment  notes,"  of  wbicb  the  following  is  a  copy  in 
blank:  ■ 

"New  York,   .  18&-. 

"   after  date,  for  value  received,  I  promise  to  pay,  to  the  order  of 

myself,   dollars,  at  room  A,  St.  Paul  Building,  220  Broadway,  with 

Interest  at  6  per  cent  ]>er  annum  af  tw  maturity.  And  to  secnre  tb»  paymoit 
of  said  amount  I  hereby  authorize.  Irrevocably,  any  attorn^  of  any  court 
of  record  to  appear  for  me  in  such  court,  In  term  time  or  vacation,  or  befc»« 
any  Justice  of  the  peace,  at  any  time  hereafter,  and  confess  a  Jndgment, 
without  process.  In  favor  of  the  holder  of  this  note,  for  such  amount  as 
may  appear  to  be  unpaid  tbereon,  togettier  with  costs  and  ten  dollars  at- 
torney's fees,  and  to  waive  and  release  all  errors  which  may  intervene  in 
any  such  proceedings,  ond  consent  to  immediate  execution  upon  such  Judg* 
ment;  hereby  ratifying  and  confirming  all  that  my  said  attwney  may  do  by 
rlrtne  thereof. 

The  action  Is  brought  to  recover  the  sum  ot  $269.06,  witli  Interest  tnm 
August  10,  180%  paid,  as  alleged,  under  protest^  to  tbe  collector  of  Istemal 


Digitized  by 


TBEAT  T.  TOLHAN. 


893 


rsTorae  by  the  plaintiff.  It  rc^esenti  tbe  ralne  of  T1.02S  reTenae  stamps, 

ot  the  denomloatloti  of  25  centa  each,  with  interest,  affixed  to  1,02S  iDstro- 
ments  fri  writing,  which  the  gorernment  cont^ds  contains,  not  only  a  prom- 
I8S017  note,  but  a  power  of  attorney.  The  plaintiff  did  affix  a  two  cent  stamp 
to  each  of  the  promissory  notes,  but  failed  to  atOx  the  25  cent  stamp  to  the 
remainder  of  the  Instrument  In  wrlttnc,  wh^  the  gOTemment  contends  Is 
a  power  of  attorney,  and  therefore  taxable  The  demand  for  the  paymrait 
of  the  sum  now  sought  to  be  recovered  was  made  by  the  collector  of  Internal 
revcnne  for  the  Second  district,  under  and  pursuant  to  the  proTlslons  of 
the  act  of  congress  approved  June  13,  1898,  entitled  "An  act  to  provide  way  a 
and  means  to  meet  war  expenditures  and  for  other  purposes."  The  speclflc 
portion  of  the  act  relied  upon  by  the  collector  In  exacting  payment  of  the 
tax.  and  now  relied  uimn  by  him  In  defending  this  suit  for  refund,  Is  that 
portion  of  Schednle  A  which  reads  as  follows:  "Power  of  attorney  to  sell 
sod  convey  real  estate  or  to  rent  or  lease  the  same,  receive  or  collect  rent, 
sdl  or  transfer  any  atocic,  bonda,  scrip,  or  for  the  collection  of  any  divldnids 
or  Interest  thereon,  or  to  perform  any  and  all  otber  acts  not  hereinabove 
specified,  tnrenty-flve  cents:  provided,  that  no  stamps  shall  be  required  upon 
toy  papas  necessary  to  be  used  for  the  collection  of  claims  from  the  United 
States,  for  pensions,  back  pay  bounty,  or  for  property  lost  In  the  military  or 
naval  service."  The  government  contended  that  under  the  provision,  "or 
to  perform  any  and  all  other  acts  not  hereinabove  specified,"  the  defendant 
was  Justified  in  exacting  the  payment  of  said  25-cent  stamp  tax.  The  court 
held  that  said  Instrument  comprised  a  promissory  note,  and  a  separable 
clause  providing  for  the  entry  of  judgment  on  said  note  In  case  of  nonpay- 
ment, and  that  the  latter  was  not  a  power  of  attorney,  within  the  meaning 
of  said  section,  but  was  rather  what  Is  known  as  a  "warrant  of  attorney.** 

Arthur  M.  King,  for  plaintiff  in  error. 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND,  District 
Judge 

TOWNSEND,  District  Tudge  (after  stating  the  facts).   The  legis- 
lative intent,  as  disclosed  by  the  special  provisions  of  s£ud  schedule, 
appears  to  have  been  to  tax  those  instruments  by  which  one  individual 
authorizes  another  to  act  on  his  behalf,  either  at  meetings  of  corpora- 
tions, or  in  the  transaction  of  certain  classes  of  business  relating  to 
real  estate  or  corporate  securities,  or  claims  against  the  United  States 
not  enumerated  in  said  proviso.   The  general  clause,  "or  to  perform 
any  or  all  other  acts  not  hereinabove  spediied,"  should,  therefore,  be 
interpreted,  under  the  doctrine  of  noscitur  a  sociis,  to  refer  to  other 
classes  of  business  of  the  same  general  character  as  those  specifically 
enumerated.   All  of  the  acts  within  the  scope  of  this  classification  are 
sudi  as  may  be  performed  by  any  layman  as  an  attorney  in  fact.  The 
acts  authorized  under  the  instrument  in  question  are  confined  to  the 
exercise  by  an  attorney  at  law  of  a  court  of  record  of  his  duties  as  an 
officer  of  the  court  in  the  proceedings  taken  in  such  court  by  virtue  of 
fais  retainer.    Such  an  instrument  has  always  been  recognized  as  a 
warrant  of  attorney,  or  evidence  of  authority  to  such  attorney  to  repre- 
sent the  party  as  such  officer  of  cdtut  in  such  a  proceeding.   The  dis- 
tinction between  powers  of  attorney  and  warrants  of  attorney  is  dearly 
set  forth  in  text-books  and  the  dedsions  of  the  courts.   A  power  en 
attorney  is  an  instrument  by  which  the  authority  of  an  attorney  in  fact 
or  private  attorney  is  set  forth.    By  attorney  in  fact  is  meant  one  who 
is  given  authority  by  his  principal  to  do  a  particular  act  not  of  a  legal 
chiuacter.   A  warrant  of  attorney  is  an  instrument  authorizing  an  at- 
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torney  at  law  to  appear  in  an  action  on  behalf  of  the  maker  or  to  con- 
fess judgment  a^inst  him.  An  attorney  at  law  is  employed  to  appear 
for. parties  to  actions  or  other  judicial  proceedings,  and  is  an  officer 
of  the  court.  And.  Law  Dtet.  pp.  92-94;  18  Am.  &  Eng.  Enc.  Law, 
p.  871 ;  28  Am.  &  Eng.  Enc.  Law,  p.  685 ;  Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  L.  Ed.  589.  It  would  seem  that  congress  couM  not 
have  intended  by  such  general  words  to  impose  a  tax  upon  this  class  of 
official  acts  done  in  the  course  of  judicial  proceedings.  Such  a  tax, 
for  the  purpose  of  revenue,  should  not  be  extended  by  general  or 
ambiguous  words  to  embrace  transactions  without  its  expressed  scope. 
Boyd  V.  Hood,  57  Pa.  98;  Smith  v.  Waters,  25  Ind.  397. 

This  conclusion  is  strengthened  by  the  fact  that  no  case  has  been 
cited  in  which  such  warrants  have  been  taxed.  The  {H-ovisions  of  the 
section  in  question  accord  with  the  provisions  of  preceding  acts  of  a 
similar  character. 

The  original  federal  internal  revenue  act,  in  enumerating  the  instru- 
ments required  to  be  stamped,  says : 

"Any  bonds,  bills  single  or  pennl,  foreign  or  Inland  bills  of  exdbange; 

proniiBsory  note,  or  other  note  for  the  security  of  money,  •  •  •  any 
letter  of  attorney,  except  for  Invalid  pensions,  or  to  obtain  or  sell  warrants, 
for  land  gmnted  by  the  United  States  as  bounty  for  military  services  per- 
formed In  the  lute  war."  Rtb  Cong.  Sess.  July  6. 1797,  e.  11,  f  1  <1  Stat  527). 

The  question  as  to  the  scope  of  this  act  was  raised  in  Da^  v. 
Ostrahder,  i  Johns.  Cas.  106.  The  court  there  decided  that  an  arbi- 
tration bond  was  not  within  the  provisions  of  said  act.   A  note  to  this 

case  reads  as  follows : 

"On  application  of  the  clerk  for  the  direction  of  the  court,  on  the  question 
whether  powers  of  attorney  in  suits  pending  In  court  ought  to  be  received 
without  being  fltamped.  the  court  said  tliat  such  powers  need  not  be  stamped, 
and  that  the  above-mentioned  act  applied  to  general  letters  of  attorney  only." 

The  clause  in  question,  then,  embodies  a  warrant  of  attorney,  or  evi- 
dence to  the  court  of  a  retainer  whereby  a  party  to  a  pending  cause 
has  substituted  an  officer  of  court  as  his  representative  before  the  court 
in  said  cause.  Such  a  warrant  does  not  constitute  said  officer  of  court 
an  agent  or  attorney  in  fact  to  carry  on  business,  and  is  not  within  the 
provisions  -of  this  statute  wliich  authorizes  the  taxation  of  powers  of 
attorney. 

The  decision  is  affirmed. 


BBADFOBD  G^YGOiRINE  00.  T.  KIZUR. 
(Circuit  Court  of  Appeals,  Sixth  arcult   February  12,  100&} 
No.  1,024. 

1  BtIDEXCB— QpnnON— QUALTFIOATION  OF  EXFEKT. 

A  professor  of  chemistry,  otherwise  qualified  as  an  expert  Is  not  dls- 
quallAed  from  giving  his  opinion  as  to  the  cause  of  an  explosion  of  nitro- 
glycerine. In  answer  to  a  hypothetical  question,  by  the  fact  Uiat  be  lias 
bad  no  practical  experience  In  Its  manufacture. 

8.  Bamb— Sdbjects  or  Expert  Tebtimont— Matters  in  Ibsub. 

Whether  a  plalntlir  was  guilty  of  contrlbntwry  n^Ugence,  under  the 
facts  shown  by  the  evidence,  Is  a  question  for  the  jury,  and  a  witness 
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eannot  pn^i^ly  be  permitted  to  vzpress  his  opinion  thereon  In  ansver 
to  a  hypothetical  qucBtfon. 
I  Sake— CojffPKTKNCT  op  Espert— Discretion  op  Court. 

Whether  a  witness  l6  quallQed  to  testify  to  a  matter  of  opinion  Is  a 
preliminary  question,  the  determination  of  which  rests  largely  in  the 
discretion  of  the  trial  Judge,  and  his  decision  is  conclusive,  unless  clearly 
abown  to  he  erroneons  in  matter  of  law.  . 

4.  AFPKAL— RkTIBW— EXCEPTIOKS. 

A  charge  to  which  no  exception  was  taken  at  the  time  cannot  be  re- 
viewed on  a  writ  of  uxor. 
&  Master  ahd  Sbrtaht— Actior  for  Injury  to  Bbrtant— Facts  Raibino 
prbsomftiox  op  nxgligbucb. 

Where,  Id  an  action  by  a  servant  against  the  master  to  recover  for  an 
Injury  caused  by  an  explosion  of  nitroglycerine,  manufactured  by  de- 
fendant, It  was  an  nndlspnted  fact  that  the  nitroglycerine  exploded 
spontaneously,  and  there  was  evidence  tending  to  show  that  if  pure  and 
properly  made  It  wocld  not  so  explode,  but  that  it  would  if  impure,  it 
was  not  error  to  charge  that.  If  the  Jury  found  aucb  to  be  the  fact,  then 
a  iwesnmptlon  oi  Impurity  aroae  from  ihe  fact  of  the  explosion. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

The  defendant  in  error,  plaintlflf  below,  hereafter  called  the  pinintlff, 
brought  this  action  against  the  plaintiCf  In  error,  defendant  below,  hereafter 
called  the  defendant,  to  recover  danj^sges  sustained  on  account  of  an  accident 
caused  by  the  explosion  of  nitroglycerine.  The  defendant  was  engaged  Id 
manufacturing  and  eiplodlng  nitroglycerine  In  oU  and  gas  wells.  The  plaiu- 
tiff,  for  some  time  before  and  at  i^e  time  of  the  accident  was  at  work  for 
the  d^endant  as  an  oU-well  shooter.  It  was  his  duty  to  haul  the  nitro- 
glycerine from  the  magazine  of  the  defendant,  where  it  was  stored,  to  oil 
and  gas  wells,  place  it  in  tin  shdls,  lower  It  to  the  bottom  of  the  well,  and 
there  nplode  it  by  dropping  a  heavy  weight  upon  It  It  la  necessary  that 
such  nitroglycerine  shonld  be  properly  manufactured,  and  the  materials  com- 
posing It  should  be  in  proper  proportions,  and  the  nitroglycerine  thoroughly 
washed  in  order  to  prevent  spontaneous  combustion.  The  plaintiff,  at  the 
time  0t  the  ao^dent  had  removed  from  tiie  wagon  In  which  be  bad  brought 
it  to  the  well  the  nitroglycerine,  which  was  contataied  hi  cans.  He  bad  put 
a  part  of  It  into  the  tin  shells,  which  he  had  lowered  Into  the  well,  and  the 
cans  from  which  ttils  nitroglycerine  had  been  taken  were  returned  to  the 
wagon.  While  preparing  to  uncork  another  can  in  the  derrick  he  beard  a 
hissing  sound  In  the  wagon,  and.  glancing  up,  saw  a  blaze  coming  from  one 
of  the  empty  cans,  and  ran  out  of  the  derrick  Just  as  an  explosion  took 
place,  which  threw  him  down,  Injuring  him  about  the  head  and  body,  where 
he  was  struck  by  pieces  from  the  exploding  cans.  The  negligence  averred 
Is  furnishing  nitroglycerine  which  had  been  Improperly  manufactured  by 
the  defendant  and  was  therefore  likely  to  explode  wheoi  bandied  In  the 
UBDBl  way.  The  defmdant  claimed  that  the  idalntiff  was  guUty  of  contrib- 
utory negligence  fai  using  leaky  cans  and  allowing  his  wagon  to  become 
saturated  with  the  fluid.  There  was  evidence  that  Impure  nitroglycerine 
would  explode  spontaneously,  but  that  pure  nitroglycerine  would  not  so  ex- 
plode, and  four  witnesses  were  asked  the  following  question  by  plaintiff's 
counsel:  "Supposing  a  nitroglycerine  shooter  had  brought  In  his  wagon  to 
an  oil  well  a  number  of  cans  of  nitroglycerine,  and  after  having  emptied  the 
nitroglycerine  therefrom  in  the  month  of  August  and  after  said  cans  had 
been  so  opened  and  emptied,  and  were  replaced  In  the  wagon,  and  without 
cfHnlng  In  contact  with  any  substance  whatever,  except  the  air,  a  blaze  Is 
generated,  and  appears  upon  and  Issuing  from  said  cans,  and  the  can  ex- 
plodes; to  what  in  your  opinion,  based  upon  yonr  knowledge  and  experi- 
ence, as  above  stated  by  you,  would  said  blaze  and  explosion  be  attributed?" 
Allowing  this  question  to  be  answered  is  alleged  as  error.  The  defendant 
placed  a  witness  on  the  stand,  and  asked  bim  whether.  In  his  opinion,  it 
waa  ordinary  care  and  prudence  In  that  busings  for  a  shooter,  when  the 
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sun  was  ablnlng,  to  allow  bU  wagon.  In  the  condition  It  was  ovnallr  ln<  to 
stand  open  when  he  bad  taken  out  the  cans,  and  whether,  in  his  opfnion.  It 
would  be  likely  to  cause  the  substance  inside  to  take  fire.  The  answers  to 
these  questions  were  excluded  on  the  ground  tiiat  the  witness  was  not 
shown  to  be  qualified  to  answer  them,  and  tbe  court's  ruling  in  that  regard 
1»  alleged  as  error.  Exceptions  were  also  taken  to  the  cha^e  of  tlie  oonrt  to 
the  jury,  which  rendered  a  verdict  for  tbe  plaintiff,  and  tbe  Judgment  la 
brought  here  for  review  on  writ  of  error. 

G.  Harmon,  for  plaintiff  m  error. 

B.  F.  James,  for  defendant  in  error. 

Before  LURTON  and  DAY.  arcuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

1.  The  assignments  of  error  relating  to  the  testimony  of  the 
four  expert  witnesses  for  plaintiff,  except  that  of  the  witness  Young, 
cannot  be  considered,  as  no  objection  was  made  on  the  trial  to  the 
testimony  of  two  of  them,  and  to  one  there  was  only  a  general  ob- 
jection, without  giving  any  reason  for  it.  The  objection  to  the  an- 
swer of  the  witness  Young  to  this  hypothetical  question  was  "that 
the  witness  had  not  been  shown  to  have  any  practical  knowledge  of 
the  question."  This  witness,  sworn  as  an  expert,  was  at  the  time 
of  giving  his  testimony,  and  for  the  preceding  fourteen  years  had 
been,  filling  the  chair  of  advanced  chemistry  in  the  Ohio  Normal 
University.  He  showed  that  he  had  studied  the  subject  of  nitro- 
glycerine, gave  the  formula  by  which  it  was  manufactured,  and  his 
testimony  agreed  with  that  of  the  manufacturers  and  the  other  chem- 
ists, to  whose  testimony  no  objection  was  made.  He  qualified  as  an 
expert,  the  question  asked  him  was  a  hypothetical  one,  and  his  lack 
of  practical  experience  was  no  ground  for  its  exclusion.  Bierce  v. 
Stocking,  II  Gray,  174;  12  Am.  &  Eng.  Enc  I^w,  433. 

2.  The  question  propounded  to  the  witness  Smith,  asking  whether, 
in  his  opinion,  it  was  ordinary  care  and  prudence  in  that  business  for 
a  shooter,  when  the  sun  was  shining,  to  allow  his  wagon,  in  the  condi- 
tion it  was  usually  in,  to  stand  open,  when  he  had  taken  out  the  cans, 
was  properly  excluded,  as  it  called  for  the  determination  of  an  issue 
whicli  was  for  the  jury.  If  he  had  been  qualified,  he  could  have  sworn 
to  the  chemical  action  of  the  sun's  rays  on  the  nitroglycerine  in  the 
wagon,  but  it  would  not  be  for  him  to  say  whether  such  exposure  was 
negligence,  as  that  was  an  inference  to  be  drawn  from  tiie  circum- 
stances proven.  Motey  v.  Granite  Co.,  20  C.  C.  A.  366,  74  Fed.  155- 
159,  and  cases  there  cited.  The  other  question  was  properly  excluded 
on  the  ground  that  the  witness  was  not  shown  to  be  qualified  to  answer 
it.  He  was  a  well-shooter,  and  had  had  considerable  experience,  but 
it  was  not  shown  that  he  had  peculiar  knowledge  of  any  chemical  action 
that  might  be  produced  by  the  sun's  rays  upon  the  substance  in  the 
wagon.  It  was  urged  that  his  long  experience  in  handling  nitro^ycer- 
ine  and  assisting  in  its  manufacture  qualified  him  to  express  an  opinion, 
but  such  qualification  is  a  question  for  the  trial  judge,  and  its  determi- 
nation is  very  largely  in  his  discretion.  Mr.  Justice  Gray,  in  Manufac- 
turing Co.  V.  Phelps,  130  U.  S.  520-527,  9  Sup.  Ct  601, 603,  33  L.  Ed. 
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1035,  tersely  states  the  rule :  "Whether  a  witness  called  to  testify 
to  any  matter  of  opinion  has  such  qualifications  and  knowledge  as  to 
make  his  testimony  admissible  is  a  preliminary  question  for  the  judge 
presiding  at  the  trial,  and  his  decision  of  it  is  conclusive,  unless  clearly 
shown  to  be  erroneous  in  matter  of  law.  Perkins  v.  Stickney,  132 
Mass.  217,  and  cases  cited;  Sorg  v.  Cotigregation,  63  Pa.  156."  See, 
also.  Spring  Co.  V.  Edgar,  99  U.  S.  645-65S.  25  L.  Ed.  487,  and  cases 
cited. 

3.  The  defendant  complains  here  of  the  charge  of  the  court  on  the 

question  of  contributory  negligence,  but  the  charge  given  accords  sub- 
stantially with  the  request  made  by  the  defendant,  and  correctly  stated 
the  law;  but  if  it  had  not  been  requested,  and  had  not  correctly  stated 
the  law,  no  exception  having  been  taken  at  the  time,  it  could  not  be  re- 
viewed here. 

4.  There  was  no  proof  on  the  subject  of  how  the  nitroglycerine  in 
question  in  this  case  was  made.  A  number  of  witnesses  swore  that 
pure  nitroglycerine  will  not  explode  spontaneously,  and  that  impure 
nitroglycerine  will  so  explode.  The  court  charged  the  jury  that  if 
they  believed  from  the  evidence  that  pure  nitroglycerine  would  not  ex- 
plode spontaneously,  and  that  this  nitroglycerine  did  so  explode,  they 
could  take  the  fact  of  the  explosion  into  consideration  in  determining 
the  question  as  to  the  purity  of  the  nitroglycerine ;  but  that  in  consider- 
ing that  question,  if  they  found  that  pure  nitroglycerine  would  explode 
as  well  as  impure  nitroglycerine,  the  fact  of  the  explosion  could  not  be 
considered  as  bearing  upon  the  question  of  purity,  which  instruction 
was  immediately  followed  by  the  instruction  complained  of,  which  is: 

•TVhen  there  Is,  as  In  this  case,  an  explosion  of  this  nltrofrtycerine,  there 
Is  a  presamptlon  arises  that  It  'vaa  from  some  Inherent  defect,  something  in 
the  character  of  the  nltroglycerfne  Itself,  due  to  surplus  acid  or  some  other 
cause,  that  made  It  explode,  without  the  intervention  of  any  other  agency. 
Kow,  that  being  the  presnmptlon,  unlesa  that  Is  explained  by  the  evidence. 
700  are  warranted  In  coming  to  the  conclaslon  that  the  defendant  furnished 
tlie  plaintiff  with  impure  nitroglycerine,  and  in  that  departed  from  hla  duty 
as  an  employer." 

When  the  jury  returned  for  further  instructions  this  part  of  the 
cfaai^  was  practically  repeated,  and  the  defendant  complains  that  after 
the  hict  of  the  explosion,  which  was  admitted,  appeared  in  the  case,  it 
erroneously  placed  upon  him  the  burden  of  proving  that  he  was  free 
from  negligence.  Under  the  evidence  in  this  case,  there  could  be  no 
claim  that  the  cause  of  the  accident  could  not  be  accounted  for. 

It  was  accounted  for  if  nitroglycerine,  when  properly  manufactured, 
could  not  explode  spontaneously,  and  this  nitroglycerine  did  so  ex- 
plode. The  jury  were  compelled  to  find  the  other  necessary  facts  be- 
fore they  could  infer  negligence  from  the  explosion.  When  that  prima 
facie  case  was  made,  the  burden  of  rebutting  it  was  upon  the  defendant. 
The  case  does  not  come  within  the  rule  that  the  fact  of  accident  carries 
with  it  no  presumption  of  negligence  on  the  part  of  the  employer,  laid 
down  in  Railroad  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41 
L-  Ed-  1136,  and  Patton  v.  Railway  Co.,  179  U.  S.  658,  663,  21  Sup. 
Ct.  275,  45  L.  Ed.  361,  nor  within  the  cases  in  the  state  courts  referred 
to  in  defendant's  brief.    Under  the  facts  in  this  case,  negligence  in  the 
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manufacture  of  the  nitroglycerine  would  be  presumed  in  the  absence  of 
evidence  showing^  care  in  the  manufacture  of  it,  as  the  explosion  raises 
a  presumption  of  negligence,  if  there  is  no  explanation  of  the  real  cause 
for  such  explosion.  Judson  v.  Powder  Co.,  107  Cal.  549,  40  Pac.  1020, 
29  L.  R.  A.  718,  48  Am.  St.  Rep.  146,  and  the  note  to  the  same  case 
in  29  L.  R.  A.  718;  Schoepper  v.  Chemical  Co.,  113  Mich.  582,  71 
N.  W.  1081. 
We  find  no  error,  and  the  judgment  is  affirmed. 


Chihesb— FAIX.UBB  TO  Obtaut  Certipicatb  of  Rbsidbkcb— DxromATnnr— 

JCRIBDICTION. 

Act  Oovg.  May  R,  1892,  glTee  a  commissioner  Jurisdiction  to  hear  the 
charge  against  a  Chinaman  of  being  In  the  coanti?  wltboat  a  certificate 
ol  residence,  though  section  6,  providing  for  iBsuance  of  such  certlflcatee 
to  Chlnaineu.  declares  that  one  not  obtaining  a  certificate  within  a 
certain  time  shall  be  adjudged  to  be  unlawfully  In  the  country,  and 
shall  be  arrested  and  taken  before  a  United  States  "Judge";  the  act. 
after  continuing  In  force,  by  section  1,  all  laws  prohibiting  and  regulat- 
ing the  coming  in  of  Cbinamen.  and  declaring,  by  section  2,  that  any 
Chinamen  adjudged  under  any  of  said  laws  not  entitled  to  remain  in  the 
eoimtry  shall  be  deported,  providing,  by  section  S,  that  any  Chinaman 
arrested  under  "this  act,  or  the  acts  hereby  extended,"  shall  be  adjudged 
untau-fnlly  In  the  country,  unless  he  shall  establish  bis  right  to  r^nain 
to  the  satisfaction  of  "such  Justice,  Judge,  or  commissioner";  and  Act 
Cong.  March  3,  1901  (31  Stat  1093),  providing  that  the  district  attorney 
may  designate  the  commissioner  before  whom  a  Chinaman,  arreste«l  for 
being  unlawfully  In  the  country  or  having  unlawfully  entwed,  sball  be 
taken  for  hearing. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

The  appeal  In  this  case  Is  taken  from  the  Judgment  of  the  district  court 
afflrmiug  an  order  of  deportation  of  the  appellate,  Fong  M.vy  Tnk,  who  was 
arrested  at  San  Francisco  on  April  20,  1901,  upon  a  warrant  Issued  by  a 
United  States  commissioner  upon  a  complaint  sivom  to  and  lodged  with  said 
commissioner  charging  the  appellant  with  being  a  Cfalnese  manual  laborer 
without  the  cwtlflcate  of  residence  required  by  the  act  of  congress  MiUtled 
"An  act  to  prohibit  the  coming  of  Chinese  persons  Into  the  United  States." 
approved  May  5,  1892,  and  the  act  amendatory,  approved  November  3,  ISS^ 
On  May  2,  1901,  the  appellant  was  brought  to  trial  before  said  commissioner. 
Upon  the  evidence  adduced,  the  commissioner  made  tals  findings  and  Jadg- 
ment  of  deportation,  holding  that  the  appellant  is  a  Chinese  manual  laborer 
and  a  subject  of  the  empire  of  China,  and  that  she  was  found  within  the 
limits  of  the  United  States  without  the  certificate  of  residence  required  by 
sald  acts,  and  that  she  had  not  shown  that  she  had  been  unable  to  obtain 
such  certificate  for  any  of  the  reasons  which  the  act  spedfles  as  rrnrca 
therefor. 

Lyman  I.  Mowry,  for  appellant. 


Marshall  6.  Woodworth,  U.  S.  Atty.,  and  Benjamin  I4.  McKin- 
ley,  for  the  United  States. 


FONG  MET  TUK  T.  UNITED  STATES. 


(Ctrcnlt  Court  of  Appeals.  Ninth  Circuit   Tebruary  24,  1902.) 

Ko.716. 
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Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  appeal  presents  two  questions — First,  had  the  United  States 
commissioner  jurisdiction  to  hear  and  determine  the  charge  set 
forth  in  the  complaint?  And,  second,  was  the  evidence  sufficient 
to  justify  his  judgment?  Section  12  of  the  act  of  May  6,  1882, 
provides  that  any  Chinese  person  found  unlawfully  within  the  United 
States  shall  be  deported  to  the  country  whence  he  came,  after  be- 
ing brought  before  some  "justice,  judge,  or  commissioner  of  a 
court  of  the  United  States,  and  found  to  be  one  not  lawfully  en- 
titled to  be  or  remain  in  the  United  States."  Section  12  of  the  act 
(>f  July  5'  1^884,  provides  substantially  the  same  remedy  as  that 
of  the  act  of  May  6,  1882.  Section  13  of  the  act  of  September  13, 
1S88,  provides  that  any  Chinese  person  found  unlawfully  in  the 
United  States  may  be  arrested  upon  a  warrant  issued  upon  a  com- 
plaint under  oath  "by  any  justice,  judge,  or  commissioner  of  any 
United  States  court,"  and  when  convicted  upon  a  hearing,  and 
found  and  adjudged  to  be  one  not  lawfully  entitled  to  be  or  remain 
in  the  United  States,  shall  be  removed  to  the  country  whence  he  came. 
Section  2  of  the  act  of  May  5,  1892,  provides  "that  any  Chinese  per- 
son or  person  of  Chinese  descent,  when  convicted  and  adjudged  un- 
der any  of  said  laws  to  be  not  lawfully  entitled  to  be  or  remain  in 
the  United  States,  shall  be  removed  from  the  United  States  to 
China."  The  previous  acts  had  required  that  such  person  be  remov- 
ed to  the  country  whence  he  came.  Section  6  makes  provision  for 
the  issuance  of  certificates  of  residence  to  Chinese  persons  law- 
fully in  the  United  States,  and  enacts  that  "any  Chinese  laborer 
within  the  limits  of  the  United  States  who  shall  neglect,  fail  or  re- 
fuse to  comply  with  the  provisions  of  this  act,  or  who  after  one 
year  from  the  passage  thereof  shall  be  found  within  the  jurisdic- 
tion of  the  United  States  without  such  certificate  of  residence,  shall 
be  decreed  and  adjudged  to  be  unlawfully  within  the  United  States 
and  may  be  arrested  by  any  United  States  customs  official,  collector 
of  internal  revenue  or  his  deputies.  United  States  marshal  or  his 
deputies  and  taken  before  a  United  States  judge."  It  is  contended 
that  all  the  prior  legislation  referred  to  Chinese  who  unlawfully  en- 
tered the  United  States,  and  that  by  the  act  of  1892  provision  was 
made  for  the  deportation  of  a  different  class, — those  who,  although 
they  had  entered  lawfully,  had  failed  to  acquire  the  right  to  remain, 
and  were  therefore  unlawfully  within  the  United  States ;  and  it 
is  contended  that  as  to  this  second  class  the  jurisdiction  to  order 
deportation  is  conferred  only  upon  "a  United  States  judge."  Sec- 
tion I  of  the  act  of  May  5,  1892,  provides :  "All  laws  now  in  force 
prohibiting  and  regelating  the  coming  into  this  country  of  Chinese 
persons  and  persons  of  Chinese  descent  are  hereby  continued  in 
force  for  a  period  of  ten  years  from  the  passage  of  this  act."  Those 
laws,  so  continued  in  force,  it  may  be  conceded  have  reference  to 
papofalbiting  and  regulating  the  Coming  into  this  country  of  Chinese 
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persons  and  persons  of  Chinese  descent,  and  not  tlie  deportation  of 
Chinese  persons  found  to  be  unlawfully  within  the  country.  There 
would  be  no  authority  in  the  act  of  May  5,  i8p2,  for  the  present  pro- 
ceeding, were  it  not  for  section  3,  which  provides  as  follows :  "That 
any  Chinese  person  or  person  of  Chinese  descent  arrested  under 
the  provisions  of  this  act  or  the  acts  hereby  extended  shall  be  ad- 
judged to  be  unlawfully  within  the  United  States  unless  such  per- 
son shall  establish,  by  affirmative  proof,  to  the  satisfaction  of  such 
justice,  judge  or  commissioner,  his  lawful  right  to  remain  in  the 
United  States."  That  section  declares  ih  plain  terms  that  a  pro- 
ceeding  may  be  instituted  before  a  commissioner  against  any  Chi- 
nese arrested  under  the  provisions  of  the  act  of  May  5,  1892.  It 
has  the  effect  to  enlarge  the  provision  of  section  6,  and  to  enact  that 
the  proceeding  may  be  not  only  before  a  United  States  judge,  but 
that  it  may  be  before  a  justice,  judge,  or  commissioner.  If  there 
be  any  doubt  that  this  is  the  true  construction  of  the  act,  it  is  dis- 
pelled by  the  act  of  March  3,  1901  (31  Stat.  109^),  which  provides 
as  follows :  "That  it  shall  be  lawful  for  the  district  attorney  of  the 
district  in  which  any  Chinese  person  may  be  arrested  for  being  found 
unlawfully  within  the  United  States  or  having  unlawfully  entered 
the  United  States  to  designate  the  United  States  commissioner  with- 
in such  district  before  whom  such  Chinese  person  shall  be  taken  for 
hearing." 

We  find  no  ground  for  holding  that  the  evidence  is  insufficient  to 
justify  the  findings,  judgment,  and  order  of  deportation.  The  com- 
missioner saw  the  witnesses,  heard  their  testimony,  and  reached  the 
conclusion  that  the  appellant  was  bom  in  China,  and  that  she  was 
a  laborer,  and  that  she  had  not  procured  the  certificate  entitling  her 
to  remain  in  this  country,  as  provided  by  law.  There  is  no  conten- 
tion that  in  so  holding  he  was  guided  by  any  erroneous  view  of  the 
law  or  the  evidence.  Such  being  the  case,  we  would  not  be  justi- 
fied in  disturbing  his  conclusion,  even  if  we  deemed  it  contrary  to 
the  weight  of  the  evidence,  which  we  do  not.  The  burden  of  proof 
rested  upon  the  appellant  to  prove  to  the  "satisfaction  of  the  court" 
the  facts  upon  which  depended  her  right  to  remain  in  the  United 
States.    This  she  failed  to  do. 

The  judgment  of  the  district  court  is  affirmed. 


ST.  liOUIS  HIN.  &  MILIi.  CO.  OF  MONTANA  et  aL  T.  UONTAMA  MIN. 

CO.,  Umtted. 

(Circuit  Court  of  Appeals,  Ninth  Cnrcuit   March  10,  IMQ.) 
NcTM. 

Mmnro— ExraALATKiuL  Rishtb. 

The  owner  of  a  mining  claim  given  by  Rev.  St  |  2822.  the  risht  to 
possession  of  surface  and  everything  within  his  claim,  except  veins 
baviog  their  apices  In  the  sm-f&ce  of  another  claim,  and  also  gireai  tbe 
right  to  follow  into  adjoining  claims  veins  having  their  apices  In  his 
claim,  cannot  tunnel  from  his  claim  through  an  adjoining  patented  claim 
till  he  BtrU£e8  a  vein  therein  having  Its  apex  in  his  claim;  aectlcm  2319 
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declaring  "tbe  lands"  In  which  minerals  are  fonnd  open  to  purchnne^ 
and  section  2325  authorizing  n  patent  for  "any  land"  located  for  min- 
erals. Indicating  that  tbe  patent  la  a  grant  of  the  land,  with  the  rights 
Incident  to  cominon  land  ownership. 

Appeal  from  the  Circuit  Court  of  tbe  United  States  for  the  Dis- 
trict of  Montana. 

Toole  &  Bach^  for  appellants. 

W.  E.  Cullen,  E.  C.  Day,  and  W.  £.  Ctillen,  Jr.,  for  appellee 
Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  St.  Louis  Mining  &  Milling  Com- 
pany is  the  owner  of  the  St.  Louis  lode  mining  claim,  and  the  Mon- 
tana Mining  Company,  Limited,  the  appellee,  is  the  owner  of  the 
Nine  Hoiu-  lode  mining  claim,  which  adjoins  the  St.  Louis  claim  on 
the  east.  The  appellants  were  procjeeding  to  drift  a  tunnel  260 
feet  underground  horizontally  from  the  St.  Louis  claim  eastward, 
and  into  the  Nine  Hour  claim,  for  the  purpose  of  reaching  and 
mining  a  lode  which  had  its  apex  in  the  St,  Louis  claim,  and  which 
they  had  the  right  to  pursue  on  its  downward  course,  as  it  passed 
with  its  dip  to  the  eastward  out  of  their  side  line  into  the  Nine  Hour 
claim.  It  was  stipulated  that  the  tunnel,  if  projected  in  the  course 
in  which  it  was  being  drifted,  would'  reach  the  vein  or  lode  which 
had  its  apex  within  the  St.  Louis  claim,  and  that  in  the  course  of  its 
progress  there  would  be  encountered  no  other  vein,  lode,  or  ledge. 
At  the  suit  of  the  owner  of  the  Nine  Hour  claim,  the  circuit  court 
enjoined  the  appellants  from  proceeding  further  with  said  tunnel. 
From  that  decree  the  present  appeal  is  taken. 

The  case  involves  the  interesting  question  whether  the  owner  of 
a  mining  claim  who  has  the  right  to  pursue  beyond  the  side  lines 
of  his  claim  a  vein  or  lode  whidi  has  its  apex  within  his  own  claim 
is  confined  in  his  right  to  operations  within  or  upon  the  vein  itself, 
and  is  without  authority  to  otherwise  enter  the  adjoining  claim. 
The  appellants  contend  that  a  patent  for  a  mining  claim  by  its 
terms  conveys  only  the  surface  of  the  claim,  together  with  all  veins, 
lodes,  or  ledges  having  their  tops  or  apices  within  the  surface  bound- 
aries thereot,  and  that  the  granting  words  of  the  appellee's  patent 
circumscribe  the  right  of  the  grantee  thereof  to  the  precise  estate 
granted,  and  that  since  the  mining  law  confers  the  general  right  to 
explore  and  purchase  the  niiner^  lands  of  the  United  States  the 
appellants,  in  this  instance,  have  the  right  to  explore  within  the  Nine 
Hour  claim,  and  thereby  to  reach  their  own  property,  so  long  as 
thejr  interfere  with  no  right  granted  to  the  owners  of  the  latter  claim. 
It  IS  true  that  the  statute  (section  2322,  Rev.  St.),  and  the  patents 
thereupon  issued,  confer  upon  the  locators  of  mining  claims  in  terms 
only  "the  exclusive  right  of  possession  and  enjoyment  of  all  the 
surface  included  within  the  lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  inside  of  such  surface  lines  extended  downward  ver- 
tically, although  such  veins,  lodes,  or  ledges  may  so  far  depart  from 
a.  perpendicular  in  their  course  downward  as  to  extend  outside  the 
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vertical  side  lines  of  such  surface  locations";  and  that  the  statute 
further  specifies  that  such  locators,  notwithstanding  their  extralater- 
al  rights,  shall  have  no  authority  to  enter  upon  the  surface  of  a 
claim  owned  or  possessed  by  another.   But  the  appellants  must 
find  in  the  same  statute  the  full  measure  of  their  own  right.  What 
are  the  rights  that  are  given  by  the  patent  to  the  owners  of  the 
St.  Louis  claim?   They  are  given  the  right  of  possession  of  the 
surface  and  of  everything  within  their  own  claim,  except  the  veins 
or  lodes  therein,  which  may  have  their  apices  in  the  surface  of  an- 
other cla:im,  so  as  to  give  the  o\vner  of  the  latter  extralateral  rights, 
and  they  are  given  the  right  to  follow  outside  of  their  side  lines 
and  into  adjoining  claims  all  veins  or  lodes  which  have  their  apices 
in  their  own  claims,  so  as  to  confer  extralateral  rights.   This  is  their 
right,  and  no  more.   There  is  no  warrant  for  saying  that  they  have 
any  general  right  of  exploration  within  land  of  an  adjoining  patented 
claim,  whether  upon  or  below  the  surface.   The  right  of  exploration 
is  given  for  the  purpose  of  making  discovery  of  mineral.  Of 
what  avail  would  be  the  right  of  exploration  if  no  benefit  could  be 
obtained  from  discovery  made  thereby?    The  ground  covered  by  a 
subsisting,  valid  mineral  location  is  open  to  exploration  only  by 
the  owner  thereof.   The  statute  gives  the  appellants  the  right  to 
follow  the  vein  which  they  were  seeking  to  reach  by  the  tunnel,  but 
it  confers  upon  them  no  right. to  approach  it  from  any  point  other 
than  from  the  vein  or  lode  itself.   The  mining  laws,  as  we  construe 
them,  grant  to  a  mineral  locator  more  than  the  mere  right  to  the 
surface  of  his  claim  and  to  the  veins  or  lodes  which  have  their  apices 
therein.    The  statute  (section  2319)  declares  "the  lands"  in  which 
valuable  mineral  deposits  are  found  to  be  open  to  occupation  and 
purchase ;   and  section  2325  provides  that  '  a  patent  for  any  land 
claimed  and  located  for  valuable  deposits  may  be  obtained  in  the 
following  manner."   These  provisions  tend  to  indicate  that  the  pat- 
tent  when  issued  is  a  grant  of  land  with  all  the  rights  incident  to 
common-law  ownership.    The  reason  for  specifying  in  the  descrip- 
tion of  the  grant  the  "veins,  lodes,  and  ledges"  is  for  the  purpose  of 
defining  what  is  granted  in  addition  to  the  land,  namely,  the  right 
to  pursue  such  veins,  lodes,  and  ledges  extralaterally  in  case  they  de- 
part from  the  perpendicular  and  extend  beyond  the  side  lines  of  the 
claim.    This  view  is  in  accord  with  the  trend  of  all  the  decisions  to 
which  our  attention  has  been  directed.    In  Copper  Co.  v.  Heinze, 
64  Pac.  326,  53  L.  R.  A.  491,  the  supreme  court  of  Montana  held,  m 
substance,  that  the  owner  of  a  mining  claim  is  prima  facie  the  owner 
of  a  vein  or  lode  found  at  a  depth  of  1,300  feet  mthin  the  vertical 
planes  of  the  lines  of  his  own  claim,  and  that  that  presumption  would 
prevail  until  it  was  shown  that  the  vein  had  its  outcrop  in  the  sur- 
face of  some  other  located  claim  in  such  a  way  as  to  g^ve  to  the 
owners  of  the  latter  the  right  to  pursue  it  on  its  downward  course. 
The  court  said: 

"Upon  a  valid  location  of  a  definite  portion  of  land  is  founded  the  rl^lit 
of  poBseaalon.  The  pateat  grants  the  fee,  not  to  the  surface  and  l«dge  onl^, 
but  to  the  land  coutalnhig  the  apex  of  the  ledge.  The  right  to  follow  the 
Itidge  upon  its  .dip  between  the  vertical  planes  of  the  paraUc^  end  lines  ex- 
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tending  In  their  own  direction,  wlien  It  departs  beyond  the  vertical  planes 
of  the  side  lines.  Is  an  expansion  of  the  rights  which  would  be  conferred  by 
a  common-law  grant" 

Of  simiJar  import  is  State  v.  District  Court  of  Second  Judidal  Dist. 
of  Silver  Bow  Co.  (Mont.)  65  Pac.  1020. 
In  Doe  V.  Waterloo  Min.  Co.  (C.  C.)  54  Fed.  935,  Judge  Ross  said : 

"Except  u  modlOed  by  the  statute,  no  reason  !■  perceived  why  one  who 
acquires  the  ownership  or  posflesslon  of  such  lands  lAoold  not  hold  than 
with  and  rabjeet  to  the  Incidents  of  ownership  and  possession  at  common 
law." 

In  Consolidated  Wyoming  Gold  Min.  Co.  v.  Champion  Min.  Co. 
(C.  C.)  63  Fed.  540,  Judge  Hawley  said: 

"Hnnds  off  of  any  and  every  thing  within  my  surface  lines,  extending  ver^ 
tlcaliy  downward,  until  you  prove  that  you  are  working  upon  and  following 
a  vein  which  has  its  apex  within  year  surface  claim." 

We  find  no  error  in  the  decree  of  the  circuit  court  The  decree 
it  affirmed. 


(Circuit  Court  of  Appeals,  Ninth  Glrcnlt  Febmary  8.  1002.) 

No.  733. 

L  Mutbbai.  I^ds— Cuttino  Tihbbb— Charaoteb  ov  Lahd— DvrKRinnATioir— 

M  A  P8— ADMISBIBILrrT. 

On  an  issue  whether  public  land  on  which  timber  was  cut  by  de- 
fendant was  mineral  land,  within  Act  Oong.  June  3,  1878^  authorizing 
residents  of  cortaln  mineral  districts  to  cnt  timber  on  mineral  lands,  a 
geological  map  of  the  territory  in  which  the  lands  were  located,  Issued 
by  authority  of  Interior  department,  was  admissible  for  use  In  connec- 
tion with  the  evidence  of  witnesses,  and  to  show  the  general  nature  of 
the  land  described,  its  Novation  and  surroundings,  and  Its  situation  with 
ration  to  lands  iHroven  to  be  mineral,  where  not  In  any  way  purporting 
to  show,  the  nature  of  the  land  in  cmtrovarsy,  or  to  Indicate  that  It  waa 
mineral. 

S.  Same— Public  Records— HAnMLEss  Error. 

The  admission  of  a  certified  copy  of  the  "general  description  of  the 
survey"  of  the  township  In  which  the  land  In  controv««y  was  situated, 
containing  no  reference  to  the  particular  land,  but  ref^rlng  in  gen^«l 
terms  to  the  township,  stating  that  it  was  mountainous,  and  that  con- 
siderable placer  mining  Imd  been  done  along  a  certain  creek,  and  ex- 
pressing the  opinion  that  undeveloped  quartz  ledges  existed  in  the  ridges, 
even  if  error,  could  not  bare  prejudiced  plaintiff. 

IL  BaXB — DjREOTIOH  OP  VERDICT. 

Tben  being  evidence  that  In  cutting  the  timber  defendant  acted  undw 
what  he  believed  to  be  tlie  lawful  authority  of  the  United  States,  a  re- 
quest that  the  court  direct  a  verdict  for  the  United  States  for  the  full 
amount  prayed  for,  on  the  ground  that  it  had  been  proven  that  the 
lands  woe  public  lands,  and  that  defendant  bad  cut  the  tlmb«:  without 
authority,  waa  iwoperly  refused,  because  Ignoring  defendantfs  good  faith. 
4  BuiK— MnisnRB  of  Dauages. 

In  case  defendant  cut  the  timber  In  good  faith,  he  was  only  liable 
(or  the  value  of  the  timber  as  cut,  and  not  as  manufactured. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Idaho. 

The  United  States  bronght  an  action  against  Isaac  Van  Winkle,  the  de- 
taidaut  hk  error,  to  recover  the  value  of  90,000  feet  of  lumber,  of  the  manu- 
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factured  value  of  $7  per  thousand  feet  which  lumber  and  logs  were  alleged 
to  have  been  wrongfully  and  unlawfully  cut  from  the  public  domain  of  the 
TJnlted  States  In  the  land  district  of  Boise,  Idaho.  The  defendant  in  error 
set  up  the  defense  that  the  lands  from  which  said  Inmber  and  sawlogs  wen 
cut  was  mineral  land  of  the  Untted  States,  wlOiIn  the  meaolns  <tf  die  act  of 
Congress  approved  June  3,  1878,  entitled  "An  act  authorizing  the  citizens  of 
Colorado,  Nevada  and  the  territories  to  fell  and  remove  timber  on  the  paMle 
domain  for  miulng  and  domestic  purposes,"  section  1  of  which  provides  as 
follows:  "That  ail  citizens  of  the  United  States  and  other  persons,  bona  fide 
residents  of  the  states  of  Colorado  or  Nevada  or  either  of  the  territories  of 
New  Mexico,  Arizona.  Wyoming,  Dakota,  Idaho  or  Montana,  and  all  other 
mineral  districts  of  the  United  States,  shall  be  and  are  hereby  authorized 
and  permitted  to  fell  and  remove  for  building,  agrlcoltural,  mining  or  other 
domestic  purposes  any  timber  or  other  trees  growing  or  being  on  tiie  public 
lands,  said  lands  being  mineral,  and  not  subject  to  entry  under  the  existing 
laws  of  the  United  States  except  for  mineral  entry.  In  either  of  said  states, 
territories  or  districts  of  which  snch  citizens  or  persons  may  be  at  the  time 
bona  fide  residents,  subject  to  such  rules  and  regulations  as  the  secretary  of 
the  Interior  may  prescribe  for  the  protection  of  the  timber  and  of  the  under- 
growth growing  upon  such  lands,  and  for  other  purposes:  provided,  the  pro- 
visions of  this  act  shall  not  exteud  to  railroad  corporations."  The  Jury  re- 
turned a  verdict  for  the  plaintiff  in  error  for  the  sum  of  fSSw 

R.  V.  Cozier,  for  the  United  States. 

Fremont  Wood  and  S.  H.  Hays,  for  defendant  in  error. 

Before  GILBERT.  ROSS,  and  MORROW,  Circuit  Judges, 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

We  are  precluded  from  considering  the  interesting  and  important 
question  principally  discussed  in  the  brief  of  the  plaintiff  in  error, 
whether  the  circuit  court  erred  in  the  instructions  given  and  refused  to 
the  jury  concerning  the  meaning  of  the  words  "mineral  lands,*'  as  used 
in  the  statute  of  June  3,  1878,  for  the  reason  that  it  appears  from  the 
record  that  no  exception  was  taken  to  the  instructions  so  given  or  re- 
fused. There  remain,  therefore,  for  our  consideration,  only  the  rulings 
of  the  court  in  admitting  certain  documentary  evidence,  and  in  denying 
the  request  of  the  plaintiff  in  error  for  peremptory  instruction  to  the 
jury  to  find  a  verdict  in  its  favor.  The  defendant  in  error,  to  support 
his  defense,  offered  in  evidence  a  geological  map  of  Boise  Basin,  in 
which  were  located  the  lands  from  which  the  timber  was  cut,  the  map 
having  been  issued  by  the  authority  of  the  department  of  the  interior 
as  "Part  III.,  P.  i,  XCVL,  i6th  Annual  Report  of  the  Director  of 
Geological  Survey."  It  was  admitted  in  evidence,  over  the  objection 
of  the  plaintiff  in  error,  that  it  was  incompetent  and  hearsay.  The  map 
was  identified,  and  shown  to  be  substantially  correct,  so  far  as  it  repre- 
sented the  location  of  mines  thereon.  It  was  used  in  connection  with 
the  evidence  of  several  witnesses.  We  think  it  was  admissible  for  that 
purpose,  as  well  as  for  the  purpose  of  showing  the  general  nature  of 
the  land  described  in  the  complaint,  its  elevation  and  surroundings,  and 
its  situation  with  relation  to  lands  which  were  proven  to  be  mineral. 
It  does  not  in  any  way  purport  to  show  the  nature  of  the  precise  land 
in  controversy,  or  to  indicate  that  it  was  mineral  land.  We  are  un- 
able to  perceive  how  its  admission  in  evidence  could  have  been  faannful 
or  prejudicial  to  the  plaintiff  in  error. 
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Error  is  assigned  to  the  admission  of  the  certified  copy  made  by  the 
surveyor  general  of  Idaho  of  the  "General  Description  of  the  Survey" 
of  the  township  in  which  the  lands  are  sitiiated.  The  general  descrip- 
tion so  admitted  in  evidence  contains  no  reference  to  the  particular  land 
which  is  the  subject  of  the  suit.  It  refers  in  general  terms  to  the  town- 
ship in  which  the  land  is  situated,  states  that  it  is  mountainous,  etc., 
and  that  there  has  been  a  great  deal  of  placer  mining  'done  along 
Grimes  creek,  and  expresses  the  opinion  that  undeveloped  quartz 
ledges  exist  in  the  ridges.  We  are  inclined  to  the  opinion  that  in  an 
action  such  as  this,  where  the  nature  of  the  land  in  controversy  was  a 
question  in  issue  involved,  reference  might  properly  be  had  to  the 
records  of  the  land  office  as  prima  facie  evidence,  at  least,  of  their  char- 
acter ;  but,  in  any  view  of  this  particular  evidence,  the  plaintiff  in  error 
could  not  have  been  i  ijured  by  its  admission. 

Nor  was  the  plaintiff  in  error  entitled  to  a  peremptory  instruction  to 
the  jury  to  find  a  verdict  as  requested.  The  request  was  that  the  court 
direct  a  verdict  for  the  plaintiff  for  the  full  amount  prayed  for  in  the 
ramplaint,  upon  the  grotmd  that  it  had  been  proven  that  the  lands  were 
pubUc  lands,  and  that  the  defendant  had  not  only  entered  and  cut  tim- 
ber of  the  quantity  and  value  manufactured,  as  charged  in  the  com- 
plaint, but  that  he  had  done  so  without  authority  from  the  plaintiff  in 
error,  and  without  effort  or  attempt  to  comply  with  the  rules  and  regu- 
lations of  the  secretary  of  the  interior  governing  the  cutting  of  timber 
from  the  public  lands.  This  instruction,  as  asked  for,  ignores  the 
right  of  the  jury  to  take  into  consideration  the  question  of  the  good 
faith  of  the  defendant  in  error  in  cutting  the  timber  as  he  did  upon  the 
public  lands.  There  was  evidence  that  in  cutting  the  timber  he  acted 
under  what  he  believed  to  be  the  lawful  authority  of  the  United  States. 
Such  being  the  case,  it  was  the  province  of  the  jury  to  determine 
whether  his  action  was  in  good  faith,  and  to  measure  the  damages  ac- 
cordingly. If  he  acted  in  good  faith,  the  law  required  the  verdict  of  the 
jury  to  be  for  the  value  of  the  timber  as  cut,  and  not  as  manufactured. 
Gentry  v.  U.  S.,  41  C.  C.  A.  185,  loi  Fed.  51.  In  the  charge  which 
was  given  by  the  court,  the  jury  was  instructed  that  in  fact  the  defend- 
ant had  not  complied  with  the  rules  and  regulations  of  the  secretary 
of  the  interior  concerning  the  cutting  of  timber  upon  government 
lands.  From  the  amount  of  the  verdict,  which  was  $35,  it  is  evident 
that  the  jury  found  that  the  timber  was  cut  in  good  faith. 

We  find  no  error  for  which  the  judgment  should  be  reversed.  It 
is  accordingly  afiirmed. 


RABB  T.  CONSOLIDATED  ICE  OO. 
(Glrcnlt  Court  of  Appeals,  Second  CHrcalt.   Febmary  2Q,  1902.) 

Xo.82. 

1  Master  and  Sbrtakt— QuARDiNa  MAcaniEaT— Facto rt— What  Cohsti- 

TOTKS — COMHKRGIAL  ICB  HOUSE. 

A  eonimercial  Ice  bonse,  Tvhlch  Is  extensively  eqnlpped  witb  ma- 
eblaery.  and  In  wblcb  numerons  operators  are  employed.  Is  a  "factory," 
witbin  Iaws  N.  T.  1897,  c.  416,  provldiDg  tbat  "shafting,  set  screws  and 
machine  of  every  descr^tton  sball  be  properly  guarded"  by  tbe  ownau 
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of  factories  where  machinery  la  used,  and  declaring  that  the  terpi  "fat 
tory"  shall  be  constraed  to  include  also  a  "mill,  workebop  or  otb«*  manu- 
facturing or  business  establishment  whore  one  or  more  p^sons  are  em- 
ployed at  labor." 
2.  Same— Harmless  Ekror. 

Error  In  charging  that  the  factory  statute  bad  no  appHcfltlon  to  a  com- 
mercial ice  bouse  was  harmless,  where  the  court  further  charged  tbat 
It  was  a  rule  of  common  law,  brespectlTe  of  statute^  tbat  ma<^tn«7 
must  be^  safe,  and  that  in  the  case  of  a  set  screw  (the  instrument  bj 
which  plaintiff  was  Injured)  It  might  be  dangerous  or  safe  according  to 
Its  situation,  and  according  to  the  parties  called  on  to  work  on  tiie 
machine,  and  therefore  left  to  the  jury  to  determine  as  a  question  of 
fact  whether  the  screw  was  dangerous  or  safe,  the  state  courts  baring 
construed  the  statute  as  not  Imposing  duties  on  an  employer  greater 
than  those  Imposed  by  the  common  law,  etc. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  York. 

John     Wolfe,  for  plaintiff  in  error. 

Thomas  D.  Adams,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  plaintiff  in  error  was  the  plain- 
tiff in  the  court  below,  and  brought  this  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  by  the  negligence 
of  the  defendant.  He  was  an  employe  of  the  defendant,  assigned  to 
attend  certairt  friction  apparatus  in  the  elevator  room  connected 
with  the  defendant's  ice  house.  In  the  same  room,  but  at  some 
little  distance  from  his  post  of  duty,  there  was  a  revolving  shaft  hav- 
ing a  collar  and  a  projecting  set  screw.  The  plaintiff  had  no  duties 
with  respect  to  this  part  of  the  apparatus,  or  which  would  take  him 
to  the  place  at  which  the  collar  and  set  screw  were.  Nor  did  any 
of  the  employes  have  any  occasion  to  go  there  except  to  oil  or  re- 
pair the  apparatus  when  the  shaft  was  not  in  motion.  While  the 
plaintiff  was  attending  to  his  ordinary  duties,  he  observed  a  rope 
winding  upon  the  shaft  near  the  set  screw,  which  had  been  thrown 
there  by  the  inadvertence  or  carelessness  of  some  of  the  employes,  and 
as  the  rope  endangered  the  apparatus  the  plaintiff  immediately  went 
to  it,  and  attempted  to  remove  it.  In  the  attempt  he  was  badly 
hurt,  the  set  screw  being  the  cause,  or  a  contributory  cause,  of  the 
accident. 

By  statute  (Laws  N.  Y.  1897,  c.  415)  it  is  provided,  among  other 
things,  that  "shafting,  set  screws  and  machinery  of  every  descrip- 
tion shall  be  properly  guarded"  by  the  owners  of  factories  where 
machinery  is  used.  The  statute  declares  that  the  term  "factory" 
shall  be  construed  to  include  also  "mill,  workshop  or  other  manu- 
facturing or  business  establishment  where  one  or  more  persons  are 
employed  at  labor." 

It  is  insisted  for  the  plaintiff  in  error  that  upon  the  trial  of  the 
action  the  court  below  erred  in  instructing  the  jury  that  the  fac- 
tory statute  had  no  application  to  the  case,  and  the  only  assi^ment 
of  error  is  based  upon  the  exception  taken  to  that  part  of  the  judg^e's 
charge.   The  material  part  of  the  judge's  charge  was  as  follows : 
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"The  controTeny  upon  Hie  part  of  the  plaintiff  la  baaed  upon  the  negli- 
gwce  of  the  defendant  In  falling  to  gnard  the  set  screw  at  the  free  end  of 
thia  revolving  abaft,  and  In  that  connection  the  law  of  the  state  of  New 
Vork  of  188T  has  been  called  to  your  attention,  whlcb  I  think  has  been  cor- 
rectly stated  as  providing  that  all  set  screws  lu  manufactoi'les  where  opcra- 
tlvea  ore  employed  shall  be  guarded.  Of  course,  you  appreciate  just  what 
this  set  screw  is.  In  this  case  It  was  placed  there  to  fasten  a  collar  bo 
that  It  would  not  revolve,— so  that  It  would  stay  upon  the  larger  motive 
I>owcr  shaft,— which,  accordlug  to  the  testimony,  was  revolving  at  the  rate 
of  from  42  to  125  revolutions  a  minute.  The  head  of  the  screw  protrudes 
above  the  collar,  and  when  rapidly  revolving  H  may  not  be  seen  by  the 
(Operative.  It  is  In  such  a  situation  that  It  wonld  be  apt  to  catch  upon  any- 
thing that  was  thrown  In  its  way.  This  law  provides  that  such  set  screws 
shall  be  guarded,  but  I  think  I  will  charge  you,  as  a  matter  of  law.  that  the 
law  of  the  state  of  New  York  in  this  regard  has  no  application  whatever  to 
this  controversy  for  many  reasons  which  It  is  unnecessary  for  me  to  detain 
yon  with.  As  I  have  said  before,  It  Is  a  rule  of  common  law,  IrresiKCtlve  of 
any  statute  of  the  state,  that  machinery  must  be  safe.  In  the  case  of  a  set 
screw,  it  may  he  dangerous  or  safe  according  to  the  locality  tu  which  It  Is 
placed,  and  according  to  the  parties  who  are  called  upon  to  work  upon  the 
machine;  and  that,  I  think.  Is  a  question  which,  under  all  the  circumstances 
of  tiie  case,  should  be  submitted  to  you  to  determine.  Of  course,  If  this  set 
screw  was  guarded,  as  some  set  screws  are  guarded,  by  a  hood  placed  ow 
It  and  kept  in  position  by  a  sunken  screw,  It  could  not  have  caught  upon 
the  rope,  or  the  rope  could  not  have  caught  upon  It,  and  It  is  the  contention 
of  the  plaintiff  that  It  was  the  failure  to  provide  a  proper  guard  for  the  set 
screw  that  caused  the  accident.  On  the  other  hand,  the  defendant  insists 
that  this  screw  was  guarded  properly,  even  within  the  rule  of  the  statute  of 
the  state;  guarded  by  reason  of  its  position;  guarded  because  it  was  In  a 
place  whne  the  plaintiff  had  no  right  or  occasion  to  go  when  oecnpylng  his 
position  by  the  lever,  and  where  no  one  went  except  to  oil  the  machinery  at 
this  particular  point  There  was  an  opening  through  which  the  elevator 
passed  (4x6  feet),  and  the  opening  was  filled  witJi  machinery  to  a  certain  ex- 
tent. Upon  the  extreme  southern  end  of  the  shed  was  this  small  platform 
or  space  18  to  20  inches  wide  between  the  opening  and  the  end  walL  It 
was  there  that  the  free  end  of  the  shaft  revolved,  and  it  Is  said  that  being 
In  that  poaitlon,  no  one  having  any  occasion  to  go  there,  that  it  was  In  fact 
guarded,  and  as  safe  as  If  the  set  screw  bad  been  on  the  outside  of  the  ex- 
treme soatbern  wall  of  the  building.  This  Is  a  question  which,  I  think, 
nnd«  the  evidence  in  the  case,  is  for  yon  to  determine,'* 

We  think  that  a  commercial  ice  house,  which  is  extensively  equip- 
ped with  machinery,  and  in  which  numerous  operatives  are  employed, 
is  a  factory,  within  the  meaning  of  the  statute.  The  purpose  of 
the  statute  is  to  throw  a  safeguard  around  the  workmen  employed 
in  business  establishments  where  machinery  is  in  use  which  may 
endanger  those  who  are  likely  to  be  brought  into  contact  with  it, 
and  to  whom  its  presence,  if  it  is  not  protected,  is  a  constant  men- 
ace. So  far  as  is  consistent  with  the  language  of  the  statute,  that 
purpose  should  be  given  effect.  The  language  is  sufficiently  com- 
prehensive to  include  a  commercial  ice  house.  By  the  statutory  defi- 
nition, a  factory  includes,  not  only  a  manufacturing  establishment^ 
but  a  business  establishment  where  one  or  more  persons  are  em- 
ployed at  labor,  and  the  particular  enumeration  preceding  the  term, 
"or  other  manufacturing  or  business  establishments,"  is  too  meager 
to  restrict  the  meaning  of  the  term  by  the  application  of  the  rule 
ejusdem  generis.  We  think,  however,  that  no  error  prejudicial  to 
the  plaintiff  was  committed  by  the  trial  judge  in  his  instructions. 
In  Freeman  v.  Mills  Co..  70  Him,  530,  24  N.  Y.  Supp.  403,  affirmed 
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142  N.  Y.  639,  37  N.  E.  567,  the  court,  in  adverting  to  this  statute. 
Raid: 

"The  duty  prescribed  by  tlie  statute  1b  not  more  or  greater  than  tlie 
common-law  duty  of  an  employer  to  employes  to  provide  a  safe  place  in 
which,  and  proper  machinery  with  which,  to  work,  and  the  defendant's 
liability  to  the  person  Injured,  by  reason  of  the  statute  not  being  complied 
wIUi,  Is  not  au  absolute  one,  but  U  subject  to  the  same  limitations  and  re- 
Bti-ictions  as  Is  the  common-law  liability  for  not  furnishing  a  safe  place  and 
proper  machinery." 

In  Knisley  v.  Pratt,  148  N.  Y.  375,  42  N.  E.  986,  32  L.  R.  A.  367, 

the  court  observed  in  its  opinion  that  the  statute  does  not  "in  terms 
give  a  cause  of  action  to  one  suffering  an  injury  by  reason  of  the 
failure  of  the  employer  to  discharge  his  duty  thereunder.  An  ac- 
tion for  such  injury  is  the  ordinary  common-law  action  for  negH- 
gence,  and  subject  to  the  rules  of  the  common  law."  In  Glens  Falls 
Portland  Cement  Co.  v.  Travellers*  Ins.  Co.,  162  N.  Y.  403,  56  N.  E. 
897,  the  court  used  this  language : 

"The  manifest  purpose  of  the  enactment  was  only  to  give  more  force  to 
the  existing  rule  that  masters  should  provide  a  reasonably  safe  place  in 
which  their  servants  are  called  upon  to  work.  We  think,  however,  that  the 
legislature  could  not  have  Intended  that  every  piece  of  machinery  in  a  targe 
building  should  be  covered  or  guarded.  This  would  be  Impracticable. 
•  *  ♦  The  statute  does  not  attempt  to  specify  how  machinery  shall  be 
guarded  otherwise  than  as  'properly  guarded.*  The  necessity  for  the  guard, 
and  the  charactw  and  description  of  the  guard,  must,  ot  necessity,  depend 
upon  the  situation,  nature,  and  dangerous  character  of  the  machinery,  and 
in  each  case  becomes  a  question  of  fact" 

The  constrnction  placed  upon  the  statute  by  the  state  courts  is 
authoritative  in  the  federal  courts.  Adopting  this  construction,  it  is 
plain  that  the  trial  judge  presented  to  the  jury  as  fully  and  adequate- 
ly the  rules  for  their  proper  guidance  in  considering  the  case  as  he 
would  if  he  had  instructed  them  that  the  statute  was  applicable.  No 
complaint  has  been  made  of  the  instruction  to  them  in  regard  to 
the  duty  of  an  employer  to  provide  a  safe  place  and  safe  machinery, 
and  after  these  instructions  he  then  left  it  to  the  jury  to  determine 
as  a  question  of  fact  whether,  in  view  of  the  location  and  circum- 
stances, the  set  screw  was  dangerous  or  safe,  although  not  specifical- 
ly protected.  This  was  equivalent  to  instructing  them  to  find  wheth- 
er it  was  "properly  protected,"  within  the  requirement  of  the  stat- 
ute,— a  question  which,  according  to  the  language  of  the  court  of 
appeals,  depends  upon  "the  sittiation,  nature,  and  dangerous  char- 
acter of  the  machinery,"  and  is  to  be  decided  in  each  case  as  a  ques- 
tion of  fact. 

The  judgment  should  be  affirmed,  and  it  is  accordingly  so  ordered. 
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BBADT  r.  WBSTSHN  UNIOK  TEL.  00. 
(Olrcalt  Court  of  Appeals,  Sixth  CIrcalt  Felwuary  10,  190Z) 
No.  1.004. 


L  MuTKB  ASD  Sbrtaitt— Injdbt  to  Servaht— Inoompbtkvct  or  Fbllow 

Sekvakt. 

A  master  owes  the  duty  of  ubIdk  proper  diligence  Id  the  employment 
of  competent  men  to  perform  the  duties  for  which  they  are  engaged,  and 
he  cannot  escape  this  responsibility  by  delegating  his  duty  to  an  agent 
who  Is  a  fellow  servant  of  the  Injured  employ^,  and  after  the  employ- 
ment of  the  servant  It  Is  tlie  doty  of  the  master  to  ke^  blmsdlf  ad- 
vised as  to  hia  fitness. 
1  Bams— Injcbt  TBBoueH  Ikcokfwtbmct  of  Fxllow  Sxbvakt— Sm-nciBXCT 
or  PBOor. 

To  entitle  a  servant  to  recover  from  the  master  for  an  Injury  on  the 
gronnd  that  It  resulted  from  the  negligence  of  an  incompetent  fellow 
sorant,  for  whose  employment  or  retention  In  the  service  defendant 
was  chargeable  with  negligence,  it  must  be  definitely  shown  that  It  was 
In  fact  the  negligence  of  such  person  which  caused  the  injury.  Proof 
which  goes  no  further  than  to  show  his  known  Incompetency,  and  that 
the  act  of  negligence  waa  committed  either  by  him  or  by  another  fellow 
BOTvant.  does  not  warrant  an  Inf^wce  tliat  the  negUgeoce  was  bis.  and 
is  insufficient  to  fix  liability  on  defendant 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Michigan. 

The  evidence  In  this  case  showed  that  the  plaintiff  was  in  the  employ  of 
the  defendant  as  one  of  four  llnnnen,  whose  business  ft  was  to  carry  the 
wire  from  the  groimd  and  fasten  It  by  means  of  a  tie  wlro  to  the  glass  in- 
sohitors  on  the  poles  at  a  height  of  from  30  to  85  feet  It  was  shown  that 
when  the  main  wire  was  In  position  it  was  the  duty  of  an  employ^,  called 
a  "jactcman,"  to  tighten  it  on  receiving  the  proper  signal  from  the  linemen 
when  they  were  ready.  The  manner  of  giving  this  signal  was  for  the  line- 
man farthest  from  the  Jackman  to  signal  the  lineman  nearest  to  himself,  who 
in  turn  passed  the  signal,  when  he  was  ready,  to  the  second  lineman,  who, 
when  he  was  prepared,  signaled  the  lineman  nearest  to  the  Jackman.  from 
whom  the  Jackman  received  the  signal,  which  Indicated  that  all  of  the  line- 
men wwe  ready  to  have  the  wire  tightened,  and  upon  that  signal  he  tight- 
ened it  The  evidence  tended  to  show  that  the  Jackman  was  an  nnfit  man 
for  his  position  on  account  of  having  been  addicted  to  the  excessive  use  of 
intoxicating  liquors  for  many  years,  and  on  account  of  his  carelessness  in 
tightening  the  wires  on  a  number  of  occasions  preceding  the  accident  without 
signals  from  the  linemen  on  the  poles;  and  that  the  foreman,  who  had  au- 
thority to  hire  and  discharge  the  Jackman,  knew  of  his  incompetency.  The 
plalntilf  on  the  morning  of  January  25,  1899,  was  tying  the  wire  on  the 
second  pole  from  the  Jackman,  and  before  he  was  ready,  and  before  he  had 
given  any  signal,  and  while  reaching  for  his  wrench,  the  wire  was  tightened, 
throwing  into  his  face  the  tie  wire,  one  end  of  which  struck  his  eye  and  put 
it  out  to  recover  damages  for  which  injury  this  action  was  begun.  On  the 
conclusion  of  the  plalntUTs  evidence  the  trial  Judge  directed  a  verdict  for  the 
defendant  and  to  review  the  Judgment  on  tb&t  verdict  the  case  Is  brought 
h^e  OS  writ  of  error. 

Edward  McNamara  (Harrison  Geer  and  David  £.  Heineman,  of 


counsel),  for  plaintiff  in  error. 
C.  A.  Kent^  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judge. 
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WANTY,  District  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

It  is  settled  law  in  the  federal  courts  that  the  master  owes  the 
duty  of  using  proper  diligence  in  the  employment  of  competent  men 
to  perform  the  duties  for  which  they  are  engaged,  and  that  he  can- 
not escape  this  responsibility  by  delegating  hts  duty  to  an  agent  who 
is  a  fellow  servant  of  the  injured  employe;  and  after  the  employ- 
ment of  the  servant  it  is  the  duty  of  the  master  to  keep  himself  ad- 
vised as  to  his  fitness,  so  that  an  incompetent  person  may  not  con- 
tinue in  the  service  to  endanger  the  lives  and  limbs  of  his  fellow 
servants.  Railroad  Co.  v.  Henthorne,  19  C.  C.  A.  623,  73  Fed.  634, 
and  the  large  number  of  cases  cited  in  that  opinion  by  Judge  Taft. 
The  evidence  in  this  case,  however,  does  not  show  that  the  negli- 
gence of  this  jackman  caused  the  injury.  The  plaintiff  testified  that 
he  had  given  no  signal  before  the  wire  was  pulled  by  the  jackman. 
But  it  appears  that  the  jackman  should  receive  the  signal  from 
the  lineman  nearest  to  him,  who  occupied  the  pole  between  the 
plaintifT  and  the  jackman.  There  is  no  evidence  showing  that  the- 
lineman  next  to  the  jackman  had  not  transmitted  the  signal,  al- 
though the  evidence  is  clear  that  he  had  not  received  the  signal 
from  the  plaintiff.  It  is  possible  that  the  jackman  did  not  receive 
this  signal,  but  it  was  necessary  to  show  that  he  did  not  before  the 
plaintiff  could  recover.  If  he  did  receive  the  signal,  it  was  his  duty 
to  tighten  the  wire,  as  he  did,  and  the  defendant  could  not  be 
charged  with  negligence.  It  is  not  sufficient  to.  show  that  an  acci- 
dent has  occurred,  and  that  it  may  have  been  caused  by  the  negli- 
gence of  an  incompetent  servant,  for  whose  employment  and  reten- 
tion in  his  service  the  master  is  liable,  but  the  fact  must  be  shown. 
In  this  case  the  court  would  not  have  been  justified  in  allowing  the 
jury  to  infer  the  absence  of  a  signal  when  it  could  have  been  shown 
by  positive  proof  if  the  signal  had  not  been  given.  In  Patton  v.  Rail- 
way Co.,  179  U.  S.  658-663,  21  Sup.  a.  275,  277,  45  L.  Ed.  361,  the 
court  says: 

"Tbe  fact  of  accident  carries  with  It  do  presumption  of  negligence  on  tbe 
part  of  the  employer,  and  it  Is  an  affirmatlTo  fact  for  the  Injared  employe  to 
establlsl]  that  the  employer  has  been  snilty  of  negligence.  Railway  Oo.  v. 
Barrett,  160  U.  S.  617.  17  Sup.  Ct.  707,  41  L.  .Ed.  1136.  •  •  •  It  la  not 
sufficient  for  the  employs  to  show  that  the  employer  may  have  been  guilty 
of  negligence,— the  evidence  must  point  to  the  fact  that  he  was.  And  where 
the  testimony  leaves  the  matter  uncertain,  and  shows  that  any  one  of  half 
a  dozen  things  may  have  brought  about  the  injury,  for  some  of  which  the 
employer  Is  responsible,  and  for  some  of  which  he  Is  not.  It  fa  not  for  the 
jury  to  guess  between  tbeae  half  a.  dozen  causes,  and  find  that  the  ne^l- 
gence  of  the  employer  was  .the  real  cause.  wUen  there  Is  no  eatlsfactwy 
foundation  In  the  testimony  for  that  conclusion.  If  tbe  employ^  Is  unable 
to  adduce  snfflcient  evidence  to  show  negligence  on  the  part  of  the  employer, 
it  l9  ODly  (Hie  of  the  many  cases  in  which  tha  i^alntlS  falls  in  his  testimooy. 
and  no  more  sympathy  for  the  unfortunate  victim  of  an  accident  Justifies  any 
d^rture  from  settled  rules  of  proof  resting  upon  all  plalutim.*'  - 

,  In  the  absence  of  proof  pf  the  tight^ing  of  this,  wire  before  receiv- 
ing the  proper  signal,  which  was  a  necessary  fact,  the  court  wouM 
not  have  been  justified  in  submitting  the  case  to  the  jury,  and  it  is 
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not  necessary  to  notice  the  other  questions  discussed  by  counsel  at 

the  hearing. 
The  judgment  is  afHrmea. 


L  Bakkruftct— HoDB  OP  Ketiew — Appeai.ablb  Opders. 

An  order  sustaining  a  demurrer  to  a  petition  filed  for  tbe  purpose  of 
Tacating  an  adjudication  in  tMnkruptcy  is  not  a  Judgment  from  wblch 
an  appeal  will  He  under  the  provisfons  of  Bankr.  Act  189S,  S  25,  but  Is 
reviewable  by  petition  under  section  24b.  ^ 

IL  Sahe— CouBT  or  BAKKnurrcT— Power  to  Vacate  Obdkrb. 

For  the  purposes  of  bankruptcy  Jurisdiction  under  Bankr.  Act  1898 
a  district  court  is  always  open,  and  has  no  separate  terms.  The  pro- 
ceedings in  a  pending  suit  are  therefore  continuous  from  tbe  filing  of 
the  petition  to  tbe  closing  of  the  estate,  and  at  all  times  open  for  re- 
examination, and  upon  proper  application  and  showing  any  order  made 
during  tne  progress  of  tbe  tase  may  be  set  aside,  provided  rights  have 
not  become  vested  under  it  which  will  be  disturbed  by  Its  racation. 

$,  Baub— Petiticui  to  Vacate  Adjudication— Rioht  vm  Creditoh  to  Uaib- 

TAIH. 

A  creditor  has  no  right  to  oppose  an  adjudication  in  bankruptcy  ex- 
cept  ancb  as  Is  expressly  given  him  by  the  statute,  and  Bankr.  Act  189S 
gives  biro  no  right  to  contest  an  adjudication  upon  a  voluntary  petition. 
He  cannot  therefore,  maintain  a  petition  to  vacate  an  adjudication  In 
such  case  after  It  Is  made. 
4.  Bahb — Laches. 

A  creditor  of  a  bankrupt  firm,  even  if  entitled  to  maintain  a  petition 
to  vacate  the  adjudication,  cannot  do  so  after  tbe  lapse  of  eight  months, 
during  which  other  rights  have  Intervened,  and  without  showing  a  good 
reason  for  tiie  delay;  and  an  allegation  that  the  facts  stated  in  tbe  pe- 
tition have  become  known  to  taim  "only  recentiy"  is  Insufllclrat, 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan,  in  Bankruptcy. 

In  the  matter  of  the  petition  of  Adolph  Feldheitn  and  Leo  M.  Butzel 
to  review  an  order  of  the  district  court,    iii  Fed.  495. 

On  September  11,  1900,  a  voluntary  petition  in  bankruptcy  was  filed  in  the 
district  court  of  the  United  States  for  the  Kastern  district  of  Michigan  on 
behalf  of  the  firm  of  A.  Ives  &  Sons,  which  firm  was  composed  of  Albert 
Ives.  Sr..  Albert  Ives,  Jr.,  and  Butler  Ives.  This  petition  was  signed  by 
Albert  Ives,  Jr..  and  Butler  Ives,  and  by  Albert  Ives,  Sr.,  by  Mrs.  Mary  Ives 
Cowlan.  his  danghtv,  by  antborlty  oC  a  power  of  attorn^  dated  Septonber 
10,  1900.  giving  her  general  power  to  sign  and  execute  all  papers,  and  par^ 
Ucnlarly  the  petition  In  bankruptcy  wblch  was  filed.  This  petition  asked 
that  tbe  firm  and  the  individual  members  thereof  be  adjudicated  bankrupts, 
and  they  were  so  adjudicated.  One  Henry  A.  Hartnan  was  appointed  trustee, 
and  on  the  27th  of  October,  1000,  he  filed  a  bill  in  the  circuit  court  for  the 
coanty  of  Wayne.  Bflch.,  in  chancery,  setting  forth  the  bankruptcy  proceed- 
IngB,  and  asking  that  a  transfer  of  certain  negotiable  paper  and  assets  placed 
In  tiie  hands  of  the  petitioner  Leo  M.  Butzel,  as  trustee,  to  secure  a  debt  of 


lAppeai  and  review  In  bankruptcy  cases,  see  note  to  In  re  Gggert;  48  0.  C. 
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?25,000  to  Albert  Feldhelm.  the  other  petitioner  here,  within  four  months  of 
the  filing  of  said  petition  in  bankruptcy,  be  set  aside.  The  subpcena  in  ttiat 
suit  was  served  on  these  petitioners,  who  filed  an  answer.  On  Mjirch  ao, 
1901,  Albert  Ires,  Sr.,  died,  and  Albert  Ives.  Jr.,  was  appointed  adminis- 
trator of  bis  estate.  On  June  6.  1901,  these  petitlonen  filed  a  petition  In  the 
district  court,  charging  that  Albei*t  Ives,  Sr.,  at  the  time  he  executed  the 
power  of  attorney,  and  at  tbe  time  of  IJie  institution  of  the  proceedings  in 
bankruptcy  and  the  ndjudlcatlon.  was  mentally  Incompetent,  and  for  that 
reason  the  proceedings,  so  far  as  they  pertain  to  the  firm  of  A.  Ives  &  Sons 
and  to  the  estate  of  Albert  Ives.  Sr.,  arc  void,  and  asking  that  the  adjudica- 
tion, so  far  as  it  relates  to  the  firm  and  the  estate  of  Albert  Ives,  Sr.,  be  set 
aside,  and  tbe  appointment  of  the  trustee  vacated.  The  delay  In  filing  their 
petition  Is  Bonght  to  be  ezenaed  1^  the  petitioners  by  saying  "that  the  facts 
In  refa%nce  to  the  matters  herein  contained  have  become  known  to  them 
only  recently,  and  they  thereupon  have  begun  this  proceeding."  To  this  pe- 
tition the  trustee  and  Albert  Ives,  Jr.,  administrator  of  the  estate  of  Alb^ 
Ivee,  Sr.,  filed  a  demurrer,  which  was  sustained  by  the  court,  and  the  peti- 
tion dismissed.  To  review  that  order  this  petition  has  beoi  filed. 

H.  E.  Spalding,  for  petitioners. 

Thomas  A.  E.  Weadock,  for  trustee  in  bankruptcy. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  District 


WANTY,  District  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

1.  The  trustee  urges  in  this  court  that  the  remedy  of  the  petitioners, 
if  any,  is  by  an  appeal  from  the  order  sustaining  the  demurrer,  and  that 
the  lo  days  provided  for  an  appeal  expired  before  the  petition  here 
was  filed.  Section  25  of  the  bankruptcy  act  of  1898  provides  that  ap- 
peals may  be  taken  in  bankruptcy  proceedings  to  the  circuit  court  of 
appeals  from  judgments  adjudging  or  refusing  to  adjudge  the  defend- 
ant a  bankrupt,  granting  or  denying  a  discharge,  and  allowing  or  re- 
jecting a  debt  or  claim  of  $500  or  over,  and  that  such  appeals  shall  be 
taken  within  10  days  after  the  judgments  appealed  from  have  been  ren- 
dered. An  order  sustaining  a  demurrer  to  a  petition  filed  for  the 
purpose  of  vacating  an  adjudication  is  not  referred  to  in  this  section, 
and  is  not  a  judgment  from  which  an  appeal  will  lie,  within  its  purview. 
It  rather  comes  within  section  24,  authorizing  the  circuit  court  of  ap- 
peals "to  superintend  and  revise  in  matters  of  law  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction/'  which 
provides  a  summary  mode  of  reviewing  the  orders  of  the  bankruptcy 
courts  upon  questions  of  law  on  petitions  filed  in  the  appellate  court 
by  parties  aggrieved,  Courier-Journal  Job-Printing  Co.  v.  Schaffer- 
Meyer  Brewing  Co.,  41  C.  C  A.  614,  lOi  Fed.  699;  In  re  Seebold,  45 
C.  C.  A.  117,  105  Fed.  910;  and  the  large  number  of  cases  in  the  note 
in  Re  Eggert,  43  C.  C.  A.  12-15. 

2.  The  petition  shows  that  several  terms  of  court  intervened  between 
the  adjudication  sought  to  be  vacated  and  the  filing  of  the  petition,  and 
it  is  urged  that  an  adjudication  in  bankruptcy  is  under  the  control  of 
the  court  only  during  the  term  at  which  it  is  made,  and  can  be  set 
aside  or  modified  only  during  that  term ;  that  it,  like  dl  other  judg- 
ments, passes  beyond  the  power  of  the  court  when  the  term  at  which 
it  was  made  closes,  unless  steps  are  taken  during  that  term  to  vacate 
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or  correct  it.  The  supreme  court  of  the  United  States  has,  in  strong 
language,  expressed  this  view  in  all  cases  coming  within  the  principle 
of  the  cases  it  was  considering  when  the  expressions  were  made,  and 
that  view  is  not  open  to  question.  Bron§on  v.  Schulten,  104  U.  S. 
410,  26  L.  Ed.  797;  Phillips  V.  Negley,  117  U.  S.  665,  6  Sup.  Ct. 
901,  29  L.  £d.  1013.  But  in  section  2  the  bankruptcy  act  seems  to 
omtemplate  that  from  the  filing  of  the  petition  to  the  dosing  of  the 
estate  the  proceeding  shall  be  continuous,  and  a  court  of  bankruptcy 
always  open,  like  surrogate  and  probate  courts,  where  estates  are 
administered,  and  which  have  no  terms.  It  provides  that  matters 
arising  in  a  bankruptcy  proceeding  may  be  heard  in  vacation  or  term 
time,  and  orders  allowing  or  dtsaUowing  claims  may  be  reconsidered, 
dosed  estates  reopened,  and  compositions  and  discharges  set  aside. 
It  has  been  held  by  the  supreme  court  that  imder  the  bankruptcy  act 
of  1867  the  district  court,  for  all  purposes  of  its  bankruptcy  juris- 
diction, is  always  opftn,  and  has  no  separate  terms  \  that  the  proceed- 
ings in  a  pending  suit  are,  therefore,  at  all  times  open  for  re-exam- 
ination upon  application  therefor  in  appropriate  form,  and  that  any 
order  made  in  the  progress  of  the  case  may  be  subsequently  set  aside 
and  vacated  upon  proper  showing,  provided  rights  have  not  become 
vested  under  it  which  will  be  disturbed  by  its  vacation;  and  it  is 
held  that  application  for  such  re-examination  will  not  have  the  effect 
oi  a  new  suit,  but  of  a  proceeding  in  an  old  one.  Sandusky  v.  Bank, 
23  Wall.  2S9,  23  L.  Ed.  155.  This  language  used  in  reference  to  the 
act  of  1867  was  said  by  this  court  to  be  applicable  to  the  present 
bankruptcy  act  in  Re  Lemon  &  Gale  Co.  (C.  C.  A.)  112  Fed.  296. 
We  are  of  opinion,  therefore,  that  the  question  presented  by  the  pe- 
tition was  open,  and  the  court  below  had  power  to  determine  it,  al- 
though several  terms  of  the  district  court  had  expired  since  the  ad- 
judication. 

^.  This  brings  us  to  the  question  whether  a  creditor  may  have  an 
adjudication  of  bankruptcy  against  a  firm  atid  one  of  the  individuals 
composing  it,  made  upon  the  voluntary  petition  of  all  the  partners, 
set  aside,  oecause  at  the  time  the  petition  was  filed  and  the  adjudica- 
tion made  one  member  of  the  firm  was  non  compos  mentis.  Section 
5c  provides  that  "the  court  of  bankruptcy  which  has  jurisdiction  of 
one  of  the  partners  may  have  jurisdiction  of  all  the  partners,  and  of 
the  administration  of  the  partnership  and  individual  property."  The 
court  acquires  jurisdiction  of  the  proceeding  on  the  filing  of  the  pe- 
tition. If  it  is  filed  by  all  the  partners,  the  adjudication  is  made  at 
once;  if  by  less  than  all,  the  partner  who  refuses  to  join  in  the  peti- 
tion may  oppose  the  adjudication  as  he  might  if  the  proceeding  was 
involimtary,  and  he  may  make  every  defense  open  to  a  debtor  upon 
such  a  petition.  It  is  open  to  him  or  his  personal  representatives  to 
move  to  set  aside  an  adjudication  after  it  has  been  made;  but  a 
n-editor  has  no  right  to  oppose  an  adjudication  in  bankruptcy  except 
iuch  right  may  be  expressly  given  to  him  by  the  statute.  Under 
the  act  of  1867  it  was  held  that  in  a  case  where  the  court  acquired 
jurisdiction  no  creditor  could  oi^ose  the  adjudication  nor  move  to 
set  it  aside.  In  re  Bush,  4  Fed.  Cas.  879  (No.  2,222) ;  Karr  v.  Whit- 
laker,  14  Fed.  Cas.  133  (No.  7,613).  Act  1898,  §  i8b,  provides  thai 
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in  involuntarj  cases  "the  bankrupt  or  any  creditor  may  appeal  and 
plead  to  the  petition  within  ten  days  after  the  return  day,"  thus  ex- 
pressly giving  him  the  right  to  contest  an  adjudication.  In  voluntary 
cases  the  statute  makes  no  such  provision,  and  he  has  no  such  right. 
If  he  could  not  contest  the  adjudication,  he  had  no  right  to  petition 
for  its  vacation  after  it  was  made.  We  are  cited  to  the  opinion  of 
Judge  Coxe  in  Re  Altman  (D.  C)  95  Fed.  263,  which,  it  is  claimed, 
expresses  a  different  view.  He  says :  "Assuming  that  a  creditw  is 
in  a  position  to  raise  the  objection  in  limine  that  a  partnership  peti- 
tion cannot  be  filed  in  the  circumstances  shown,  it  will  be  time  enough 
to  consider  the  question  when  proper  papers  are  before  the  court." 
The  question  under  consideration  was  not  the  same,  and  the  dictum 
there  is  not  contrary  to  the  view  here  taken. 

4.  There  is  no  sufticient  excuse  given  for  the  delay  of  these  peti- 
tioners in  making  the  application  to  vacate  the  order  of  adjudication. 
Tliat  order  was  made  on  the  iith  day  of  September,  i^oa  The 
trustee,  on  the  27th  day  of  October  following,  filed  a  bill  in  the  cir- 
cuit court  for  the  county  of  Wayne,  Mich.,  in  chancery,  setting  forth 
the  bankroptcy  proceedings,  and  asking  that  a  transfer  of  certain  prop- 
erty to  these  petitioners  be  set  aside.  On  March  20,  1901,  AIb«1 
Ives,  Sr.,  died,  and  the  petition  below,  setting  up  his  mental  incom- 
petency at  the  time  he  executed  the  power  of  attorney  and  the  in- 
stitution of  the  proceedings  in  bankruptcy  and  the  adjudication,  was 
not  filed  until  June  5,  1901.  The  only  excuse  g^ven  for  the  delay  is 
that  the  facts  in  reference  to  the  matters  contained  in  the  petition  have 
become  known  to  the  petitioners  only  recently,  without  giving  any 
date.  This  statement  is  insufficient.  The  petitioners  must  have 
known  of  the  adjudication  in  October,  1900,  and  it  is  not  shown  that 
at  that  time  they  were  not  aware  of  the  facts  on  which  it  is  now 
sought  to  vacate  that  adjudication.  Each  case  must  be  judged  on 
its  own  peculiar  facts,  but  one  may  not  stand  by  and  wait  until  his 
opponent  has  died,  voidable  security  has  become  unassailable,  and 
other  rights  have  intervened,  before  making  an  application  to  set 
aside  an  adjudication  in  bankruptqr,  even  if  he  is  in  a  position  to 
make  such  application. 

We  think  the  petitioners  had  no  right,  as  creditors,  to  •  file  their 
petition  asking  that  the  adjudication  be  set  aside;  and,  if  they  had 
had  that  right,  they  would  have  lost  it  by  their  unexplained  delay. 
The  order  sustaining  the  demurrer  was  properly  made,  and  is  affirmed. 
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1  Rkleaek— Atoidakce  for  Fraud— Conditions  Precrdeitt. 

A  party  executing  a  release  to  a  mllroad  company  for  a  claim  for  per- 
Bcuial  injnrlea  caonot  avoid  it,  aa  obtained  by  false  and  frandulent  repre- 
seotatUuia,  nnleag  lie  flrst  returns  or  offers  to  return  tbe  money  received 
u  the  eonaldoatfon  for  its  execution. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Washington. 

Lewis,  Hardin  &  Albertson,  for  plaintiffs  in  error. 
B.  S.  Grosscup,  for  defendant  in  error. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS, 
Circuit  Judges. 

ROSS,  Circuit  Judge.   This  was  an  action  at  law,  commenced  in 
one  of  the  coiuts  of  the  state  of  Washington  to  recover  damages  grow- 
ing out  of  the  death  of  Alexander  H.  Hill,  who  was  the  husband  of  one 
of  the  plaintiffs  and  the  father  of  the  other,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  railroad  company,  on  whose  motion 
the  case  was  transferred  to  the  court  below.    The  deceased  was  a 
brakeman,  and  was  on  top  of  a  car  as  the  train  was  passing  along  a 
portion  of  the  track  between  a  tunnel  and  a  snowshed,  from  which 
position  he  was  thrown  and  killed  in  entering  the  shed.   The  defend- 
ant answered,  denying  any  negligence  on  its  part,  alleging  that  the 
decedent's  death  was  caused  by  his  own  negligence,  and  as  an  affirma- 
tive defense  set  up  that  on  and  prior  to  July  8,  1897,  the  plaintiffs' 
claims  for  damages  growing  out  of  the  death  of  the  deceased  were 
taken  up  and  discussed  between  the  defendant  and  the  plaintiff  Teresa 
Hill,  "as  an  individual  and  as  the  surviving  widow  of  said  Alexander 
H.  Hill,  and  also  as  the  guardian  of  Maud  Isabel  Hill"  (the  other  plain- 
tiff), resulting  in  a  compromise  and  settlement  between  the  parties,  by 
the  terms  of  which  it  was  agreed  that  $700  should  be  paid  to  her  as  the 
surviving  widow  of  the  deceased,  and  $500  as  the  guardian  of  his  minor 
child,  Maud  Isabel,  in  full  satisfaction  of  all  damages  occasioned  by  the 
death  of  Alexander  H.  Hill,  which  respective  sums  of  money  were  so 
paid  by  the  defendant  railroad  company,  in  consideration  of  which  the 
plaintiff  Teresa  Hill  thereupon  executed  two  releases  and  satisfactions 
in  writing, — one  on  her  own  behalf,  and  the  other  for  and  on  behalf 
of  her  ward,  Maud  Isabel  Hill,  being  thereto  authorized  by  the  pro- 
bate court,  which  had  appointed  her  such  guardian.    Each  of  the  re- 
leases expressly  states  that  the  plaintiff  Teresa  Hill  was  fully  informed 
in  respect  to      of  the  facts  attending  the  accident  by  which  the  de- 
ceased lost  his  life,  which  facts  had  been  stated  to  counsel,  who  advised 
the  compromise  and  settlement  of  the  claims  for  damages,  and  that  the 
moneys  so  paid  by  the  defendant  railway  company  and  received  by  her 
were  in  full  satisfaction  of  the  claims.   To  this  affirmative  defense  the 
plaintiffs  filed  in  the  court  below  a  reply,  in  which  was  admitted  the 
exectrtion  of  the  releases  in  pursuance  of  the  alleged  compromise  agree- 
ment, and  the  payment  and  receipt  of  the  respective  sums  of  money 
as  aiUeged  in  the  defendant's  answer,  but  which  denied  that  the  mon^ 
was  received  by  the  plaintiff  Teresa  HiK,  either  as  guardian  or  in  her 
own  right,  1>y  or  with  the  advice  of  counsel,"  or  that  she  had  at' the 
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time  of  the  execution  of  the  releases  full  knowledge  as  to  the  manner  in 
which  the  accident  occurred,  and  by  way  of  new  matter,  and  as  a  fur- 
ther  and  affirmative  reply  to  the  affirmative  4cfcnse  of  the  defendant 
company,  the  plaintiff  alleged  that  after  the  death  of  her  husband, 
acting  for  herself  and  their  minor  child,  the  plaintiff  Teresa  seasonably 
and  diligently  investigated  to  the  best  of  her  ability  the  facts  and  cir- 
cumstances surrounding  the  accident ;  that  she  had  no  means  at  or 
after  the  time  of  the  accident  of  ascertaining  whether  warning  devices, 
called  "telltales,"  were  suspended  in  their  proper  place  across  the  track 
of  the  defendant's  road  over  which  the  train  on  which  the  deceased 
was  a  brakeman  had  to  pass  in  going  from  the  tunnel  to  the  snowshed, 
except  from  the  statements  of  employes  of  the  defendant  company,  for 
the  reason  that  within  a  few  hours  after  the  accident  telltales  were 
placed  across  the  track  at  the  point  referred  to,  of  which  fact  the  plain- 
tiffs were  kept  in  ignorance  by  the  express  direction  of  the  defendant 
company;  that  at  the  time  of  the  accident  no  such  telltales  or  other 
warning  devices  were  in  place,  of  which  fact  the  plaintiffs  were  likewise 
kepfr  in  ignorance ;  that  after  the  accident  the  agent  of  the  defendant 
company  ha^g  in  charge  the  settlement  of  such  claims  for  damages 
persistently  sought  a  compromise  and  settlement  of  the  plaintiffs* 
claims,  and  in  so  doing  repeatedly  represented  to  the  plaintiff  Teresa 
that  the  telltales  were  in  their  proper  place  at  the  time  of  the  accident, 
and  that  the  deceased  was  thereby  seasonably  warned  of  his  proximity 
to  the  mouth  of  the  snowshed,  and  that  his  death  was  solely  due  to 
his  failure  to  heed  the  warning  thus  given ;  that  these  and  other  like 
representations  were  wholly  false,  and  so  known  to  be,  by  the  defend- 
ant company's  agent,  and  were  so  made  for  the  fraudulent  ptu*pose  of 
securing  a  compromise  and  settlement  of  the  plaintiffs'  claims;  and 
that  it  was  solely  by  reason  of  such  fraudulent  representations,  relied 
on  by  the  plaintiffs  as  being  true,  that  the  settlement  was  agreed  to 
and  the  releases  executed.   The  reply  also  alleges  that  the  proceed- 
ings in  the  probate  court  in  respect  to  the  authorization  and  confirma- 
tion of  the  settlement  of  the  claim  of  the  minor  plaintiff  for  damages 
were  taken  by  the  attorneys  for  the  defendant  company,  and  were 
never  examined  by  any  attorney  for  either  of  the  plaintiffs.   It  admits 
it  to  be  true  that  the  plaintiff  Teresa  Hill  consulted  counsel  shortly 
after  the  accident  in  regard  to  the  liability  of  the  defendant  company, 
and  that  "upon  the  facts  of  the  case  as  they  then  appeared  to  her,  and 
as  they  had  been  represented  to  her"  by  the  defendant,  her  couns^  ad- 
vised that  it  was  doubtful  whether  the  defendant  was  liable ;  but  that 
the  true  facts  were  not  then  known  to  her  or  her  counsel,  and  were  not 
discovered  until  a  few  days  before  the  commencement  of  this  action. 
Hie  reply  of  the  plaintiffs  to  the  affirmative  defense  of  the  defendant 
contains  no  averment  of  a  tender  of  the  money  received  bv  them  upon 
the  compromise  and  settlement,  nor  any  offer  to  return  the  money  so 
received,  but  does  aver  a  willingness  on  the  part  of  the  plaintiffs  "to 
deduct  from  the  amount  to  which  they  are  entitled  by  reason  of  their 
damages  as  set  forth  in  the  complaint  (alleged  to  be  $20,000  in  all) 
said  sum  of  $700  and  said  sum  of  $500,  together  with  interest  thereon 
at  the  legal  rate  from  July  8,  A.  D.  1897,  and  hereby  credit  said  sums, 
with  interest,  upon  their  claims  against  said  defendant  for  the  aforfrl 
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said  damages."  The  court  below  (104  Fed.  754)  sustained  a  demurrer 
to  the  reply,  which  ruling  presents  the  question  for  decision. 

It  is  conceded  that  under  the  provisions  of  the  statute  of  the  state  of 
Washington,  as  well  as  a  number  of  other  states,  a  release  of  a  right 
of  action  may  be  avoided  in  an  action  at  law  by  showing  that  it  was 
obtained  by  means  of  false  and  fraudulent  representations;  and  the 
position  is  taken  on  behalf  of  the  plaintiffs  in  error  that  the  same  right 
exists  in  the  federal  courts  by  virtue  of  section  914  of  the  Revised 
Statutes,  which  provides  that: 

"The  practice,  pleadings,  and  forma  and  modes  of  proceeding  In  clTll 
causes,  other  than  equity  and  admiralty  causes,  In  the  circuit  and  district 
coorts,  sban  conform,  as  near  as  may  be.  to  the  practice  pleadings,  and 
fmas  and  modes  of  proceeding  exlstbig  at  the  time  In  like  cauMs  In  the 
conrtu  of  record  of  the  state  wifliln  which  such  drealt  and  district  courts 
an  bdd,  any  rule  of  court  to  the  contrary  notwltbstandlDK.** 

It  is  thoroughly  settled  that  it  was  not  the  design  of  this  section  to 
abolish,  in  the  federal  courts,  the  distinction  between  actions  at  law  and 
suits  in  equity.    Robinson  v.  Campbell,  3  Wheat.  212,  4  L.  Ed.  372; 
Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct.  276,  34  L.  Ed.  873; 
Sheffield  v.  Witherow,  149  U.  S.  574,  13  Sup.  Ct.  936,  37  L.  Ed.  853 ; 
Lindsay  v.  Bank,  156  U.  S.  485,  15  Sup.  Ct.  472,  39  L.  Ed.  505; 
Shampeau  v.  Lumber  Co.  (C.  C.)  42  Fed.  760;  Johnson  v.  Granite 
Co.  (C.  C.)  53  Fed.  569 ;  Messinger  v.  Insurance  Co.  (C.  C.)  59  Fed. 
529 ;  Vandervelden  v.  Railroad  Co.  (C.  C.)  61  Fed.  54 ;  In  re  Foley 
(C  C.)  76  Fed.  390;  Kosztelnik  v.  Iron  Co.  (C.  C.)  91  Fed.  606.  It 
is  true  that  in  an  action  at  law  in  a  federal  court  a  release,  with  or 
without  seal,  or  any  deed  to  which  the  plea  of  non  est  factum  may 
apply,  is  subject  to  annulment  upon  proof  of  fraud  in  the  execution  of 
the  instrument;  and  in  the  late  case  of  Wagner  v.  Insurance  Co.,  33 
C.  C.  A.  121,  90  Fed.  395,  the  circuit  court  of  appeals  for  the  Sixth 
circuit  held  that  where,  as  in  the  present  case,  the  issue  involves  sim- 
ply a  question  of  fraud  between  the  parties,  it  is  proper,  in  an  action 
at  law,  for  the  plaintiff  to  meet  a  plea  of  release  by  a  replication  that 
the  release  was  obtained  by  fraud,  whether  the  fraud  is  in  the  execu- 
tion or  in  misrepresentation  as  to  material  facts  inducing  the  execu- 
tion.  That  ruling  seems  to  be  in  conflict  with  the  cases  of  George  v. 
Tate,  102  U-  S.  564-570, 26  L.  Ed.  232;  Hartshorn  v.  Day,  19  How. 
211,  222,  15  L.  Ed.  605;  Ivinson  v.  Hutton,  98  U.  S.  82,  25  L.  Ed. 
66;  Shampe?ti  v.  Lumber  Co.  (C.  C.)  42  Fed.  760;  Johnson  v.  Gran- 
ite Co.  (C.  C.)  S3  Fed.  569 ;  Vandervelden  v.  Railroad  Co.  (C.  C.) 
61  Fed.  54;  Kosztelnik  v.  Iron  Co.  (C.  C.)  91  Fed.  606, — relied  on, 
among  others,  by  counsel  for  the  defendant  in  error.    We  find  it  un- 
necessary in  this  case  to  dedide  whether  the  question  of  fraud  leading 
up  to  and  inducing  the  execution  of  such  instruments  may  be  inquired 
into  and  determined  in  an  action  at  law  in  a  federal  court,  for  the  rea- 
son t^t,  conceding  that  it  may  be,  giood  faith  and  fair  dealing  woujd 
require  the  plaintiff,  as  a  condition  precedent  to  the  presentation  and 
mamtenance  of  such  an  issue,  to  return  or  offer  to  retui'n  the  money 
received  in  consideration  of  the  instruments.   In  considering  a  similar 
•qnestiMi  the  cotut,  in  the  case  of  Barker     Railroad  Co.  (C  C)  65 
Fed.  460,  said : 
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"But  tbere  Is  another  Insurmountable  obstacle  in  the  complalnantfa  war 
upon  tblB  feature  of  this  case,  and  that  U,  although  she  deBlres  to  set  aside 
the  contract  of  releasct  she  atlll  retains  the  considoatlon  and  has  never  of- 
fered to  return  It.  Where  a  party  attempts  to  rescind  a  contract,  the  reads- 

sion  must  be  complete.  He  cannot  affirm  It  In  part  and  reject  it  la  part 
Common  honesty  would  require  him.  seeking  to  escape  the  burdens  of  tte 
contract,  to  return  the  benefits  which  he  has  received.  This  Is  not  only  a 
rule  of  common  honest?  and  fairness,  but  has  been  recognized  by  the  cotuH 
from  time  immemorial.  There  are  some  few  exceptions  where  railroads  have 
been  Involred,  but  they  simply  Illustrate  that  courts  sometimes  give  way  to 
sentiment,  and  allow  compassion  and  sympathy  to  rule,  instead  of  traaqaQ 
judgment;  and  these  oOien  of  reetitntli^  should  come  inomptly,  not  re- 
luctantly or  tardily.  To  withhold  a  restltntlon  Is  to  exhlhdt  a  want  of  con- 
fidence in  the  Integrity  and  Justness  of  his  case,  who  complains  of  a  contract 
and  seeks  to  set  it  aside  because  of  fraud.  Vandervelden  v.  Kallroad  Co. 
(C.  C)  61  Fed.  54;  Johnson  v.  Granite  Co.  (G.  O.)  63  Fed.  069;  Oould  v.  Bank, 
86  N.  T.  78;  Cobb  v.  Hatfield,  46  N.  T.  S83;  Thayer  v.  Turner.  8  Mete. 
(Mass.)  5S0;  Kimball  v.  Cunningham,  4  Mass.  602,  8  Am.  Dec.  230;  Doane 
V.  Lockwood,  116  m.  490,  4  K.  E.  600;  Railway  Oo.  v.  Hayes  ^Ga.)  10  S.  E. 
800;  Burton  v.  Stewart  8  Wend.  236,  20  Am.  Dec.  692;  Bain  v.  Wilson,  1 
3.  3.  Marsh.  202;  Jarrett  v.  Morton.  44  Mo.  279;  Hart  t.  Handltn.  43  Mo.  171; 
Bstes  T.  Reynolds,  TO  Mo.  068;  K«r,  Fraud  &  M.  866." 

And  in  Vandervdden  v.  Railroad  Co.  (C.  C.)  6i  Fed.  54,  the  court 
applies  the  general  rule,  and  refers  to  a  class  of  cases  where  it  may 
not  be  necessary,  by  reason  of  the  peculiar  facts,  to  enforce  it  strictly. 
It  is  there  said : 

"It  la  not  questioned  that  the  general  rule  is  tliat  where  a  party  seeks 
to  rescind  a  contract  on  the  ground  of  mistake  or  fraud,  and  thereby  seeks 
to  relieve  himself  of  the  burdens  imposed  by  the  contract,  he  should  not  be 
permitted  to  retain  the  beneiits  of  the  contract  to  the  detriment  of  the  other 
party  to  the  transaction.   Seeking  equity,  he  must  do  equity.   Therefore  tiie 
ordinary  rule  Is  that  at  a  inrerequistte  to  Invoking  the  action  of  Hie  court  for  1 
the  purpose  of  setting  aside  a  contract,  and  thereby  beln«  rdieved  ot  Hie  I 
burdens  thereof,  the  plaintiff  must,  so  far  as  Is  reasonably  within  Us  power,  I 
place  or  oflfer  to  place  the  other  party  in  the  position  be  would  have  oc- 
cupied If  tbe  contract  bad  not  been  entered  Into.    In  short,  If  he  would 
escape  the  burdens,  he  must  give  up  the  beneHts,  of  the  contract.   Tbe  acts 
to  be  performed  in  the  observance  of  this  general  rule  are,  of  necessity,  de-  . 
pendent  upon  the  circumstances  of  the  particular  case.   A  court  of  equity 
is  not  insistent  as  to  matters  of  form.  If  the  substance  of  the  duty  is  per-  I 
formed,  and,  furthermore,  a  court  of  equity  can  give  due  weight  to  excep- 
tional cases  which  may  demand  an  exceptional  rule.   Tbe  purpose  of  tAe 
general  rule  is  to  enable  the  Court  to  do  Justice  to  both  parties,  so  that.  It 
the  contract  Is  set  aside  at  the  request  of  one  party,  the  court  may  be  aUe 
to  restore  the  other  party  to  the  position  he  occupied  before  the  contract  w^ 
entered  Into,  or  otherwise  the  court  may  be  made  the  Instrument  whereby 
great  wrong  may  be  wrought.  In  that  the  one  party  is  freed  from  the  per- 
formance of  tbe  contract  on  his  part  without  being  compelled  to  restore  or 
account  for  the  money  or  other  thing  of  value  which  he  recdved  by  means 
of  the  contract  which  he  now  repudiates.  If  tbe  contract  Is  of  such  a  nature 
that  by  means  thereof  one  party  thereto  Is  Induced  to  pay  a  given  sum  of 
money  to  the  other,  which  he  would  not  have  paid  except  for  the  indiicement 
of  the  contract,  and,  after  the  payment  of  the  money,  the  party  receiving 
the  money  seeks  to  rescind  the  contract,  It  is  clear  that  In  Justice  and  equity  \ 
he  should  be  required,  to  repay  the  money  as  a  condition  of  resdasion. 
There  Is  a  class  of  cases  wherein  the  facts  are  such  that  the  court,  withont  1 
a  repayment  or  tender  on  part  of  the  plaintiff,  has  It  within  Its  powv  to  ' 
protect  fully  the  interests  of  the  other  party  in  case  of  rescdsiOon,  and  In 
Bucb  cases,  tbe  court  ibay  proceed  to  a  taeailiig  wlttumt  requiring  rstpaymmt 
or  a  trader.  Illustrations  of  this  class  of  cases  may  be  found  In  TluickralL  t. 
Haas,  119  J3.  S.  499,  7  Sop.  Ot  811,  80  L.  Ed.  488,  and  Billings  r.  Smdtlivr 


KAUFMANM       UNITED  8TAT1E8. 


919 


Co^  8  C.  a  A.  68,  52  Fed.  260.  *  *  •  If  the  Jadgment  was  adverse  to 
talm  OD  that  atiestioii,  he  would  atlll  have  In  fala  poBBession  Hxe  money  paid 
him  to  procure  a  settlement,  and  thus.  In  effect,  the  company  would  have 
been  deprived  of  all  the  benefits  of  the  settlement,  without  having  secured 
to  It  the  return  of  the  money  which  it  paid  to  secure  the  settlement.  Cases 
1iaT«  been  cited  In  which  It  seems  to  be  hdd  ttiat  of  this  result  the  company 
cannot  complain,  upon  the  theory  that  the  company  had  agreed  that  the 
plaintlCF  should  In  any  event  receive  the  sum  paid  blm.  This  theory  is  not 
sustainable  upcm  any  fair  consideration  of  the  facts,  nor  In  accordance  with 
the  well-recognlzed  principles  touching  the  settlement  of  disputed  claims." 

No  fact  is  alleged  in  the  reply  that  brings  this  within  the  case  of 
Thackrah  v.  Haas,  119  U.  S.  499,  7  Sup.  Ct.  311,  30  L.  Ed.  486,  and 
like  cases.  Whatever  exceptions  there  may  be  to  the  genera]  rule  cer- 
tainly should  not  embrace  a  case  like  the  present  one,  where  a  tri^ 
might  establish  that  the  plaintiffs  have  no  valid  claim,  and  at  the  same 
time  leave  the  defendant's  money  in  the  plaintiils'  pockets. 

The  judgment  is  affirmed. 


L  Washed  Rbtenue  Staufs— Sale — Etidbncb— SnFFiciENCT. 

One  whom  defendant  knew  to  be  a  dealer  in  waslied  revenue  stami)s 
asked  him  to  asalat  In  finding  purchasers  for  stamps  which  such  dealer 
eald  wen  a  part  of  the  estate  left  by  bis  deceased  uncle.  Defendant  re- 
peatedly declared  he  would  have  nothing  to  do  with  washed  stamps,  and 
was  assured  that  they  were  genuine.  Defendant  found  a  man  who 
agreed  to  assist  In  selling  the  stamps  at  50  per  cent  discount,  after  such 
dealer  had  furnished  three  "samples"  which  were  genuine.  The  dealer 
gave  defendant  an  envelope  said  to  contain  $663  In  stamps,  for  which 
$331.00  was  expected,  and  defendant  handed  the  envelope,  unopened,  to 
the  one  who  had  agreed  to  assist  In  selling.  The  stamps  were  then 
.  taken  to  another  man,  who  was  about  to  sell  them,  when  they  vren 
aelnd.  Defendant  was  Indicted  for  fcnowln^y  having  In  his  possession 
and  offering  for  sale  washed  and  Tesbved  revenue  stamps.  There  was 
some  testimony  that  it  is  a  custom  for  genuine  stamps  to  ba  dttd  In  the 
neighborhood  wh^  tiiese  were  offered  at  la^  discounts.  BiUK  tbat 
tlie  evidence  was  snffldent  to  Justify  a  conviction. 

t,  ftun— iKSTBuoncHre— SoDBca  ov  brvoRiiATiov. 

Defendant's  requests  to  instruct  the  Jury  tiiat,  before  they  could  ren- 
d0r  a  verdict  of  guilty,  they  must  be  satisfied  beyond  a  reasonable  doubt 
that  he  had  Inspected  the  stamps,  and  bad  seen  that  they  were  canceled 
and  washed,  or  else  there  must  be  proof  that  such  dealer  bad  told  de- 
fendant that  the  stamps  were  washed  and  canceled,  were  properly  re- 
fused. 

9,  ArFBALr-BXCBPTIOm— Gbkbrai. 

An  exception  reserved  "to  tiie  court's  refusal  to  charge  such  of  the 
reqnasts  as  woe  not  charged"  does  not  raise  any  point  for  review  as  to 
any  of  the  charges  so  refused. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment 
of  conviction  of  the  circuit  court  for  the  Southern  district  of  New 
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York,  entered  upon  the  verdict  of  a  jury  rendered  October  15,  1901, 
upon  an  indictment  charging  defendant  with  the  crime  of  knowingly 

having  in  his  possession  washed  and  restored  adhesive  documentary 
revenue  stamps,  and  of  willingly  and  knowingly  offering  the  same  for 
sale. 

Chas.  A.  Bacon,  for  plaintiff  in  error. 
W.  N.  Parsons,  for  the  United  SUtes. 

Before  WALLACE.  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.   The  brief  filed  for  defendant  con- 
cedes that  there  is  no  dispute  upon  the  substantive  facts.  Defendant, 
not  long  before  the  transaction  on  which  the  indictment  was  founded, 
met  and  had  several  interviews  with  one  Miller,  whom  he  had  met 
before.   According  to  his  story,  in  one  of  these  interviews  Miller 
asked  him  if  he  d^d  not  have  an  acquaintance  among  the  members 
of  the  Exchanges  who  used  revenue  stamps,  and  if  he  could  not  dis- 
pose of  some  revenue  stamps  owned  by  him.   The  explanation  that 
Miller  gave  to  Kaufmann  for  his  possession  of  them  was  that  he  had 
obtained  them  from  the  estate  of  a  deceased  uncle.   He  further  told 
Kaufmann,  as  defendant  testified,  that  the  stamps  were  m  the  original 
form  in  sheets,  that  some  of  them  were  in  full  sheets  as  they  came 
from  the  government,  that  none  of  them  were  unattached,  and  that 
they  were  in  the  original  form,  with  the  original  gum.  Thereupon 
defendant  had  an  interview  with  one  Groff,  manager  of  a  broker's 
office  in  New  York  City,  and  asked  him  if  he  could  dispose  of  some 
revenue  stamps  on  the  Consolidated  Exchange.   After  one  or  more 
interviews  with  the  two  men  separately,  in  which  Miller  agreed  to 
sell  at  a  discount  of  50  per  cent.,  and  Groff  said  he  could  dispose  of 
them  at  that  figure,  defendant,  at  Groff's  suggestion,  asked  Miller 
to  furnish  samples.   The  latter  gave  them  two  $3  stamps  and  one  $1 
stamp,  which  he  examined  and  showed  to  a  stamp  dealer,  and  which 
apparently  were  genuine.   On  March  5,  1901,  Miller  met  defendant 
and  on^,  McComish,  who  had  agreed  to  assist  in  selling  the  stamps, 
at  the  iihtrance  of  No.  47  Broadway,  and  Miller  and  defendant  th«} 
crossed  the  street  to  No.  60  Broadway  (the  Consolidated  Stock  Ex- 
change), where  Miller  handed  an  envelope  or  package  to  defendant, 
who  thereupon  handed  the  same  to  McComish ;  Miller  informing  Mc- 
Comish that  the  same  contained  $663  in  stamps,  and  that  he  expected 
to  receive  $331.50  for  the  same.    McComish  took  the  stamps  to  one 
Casper  Hauser,  who  inspected  the  stamps  and  was  about  to  sell  them, 
when  they  were  seized  by  a  revenue  officer.   There  was  uncontra- 
dicted and  satisfactory  evidence  tfiat  in  said  envelope  or  package  were 
washed  and  restored  adhesive  doctunentary  revenue  stamps. 

Defendant's  counsel  frankly  concedes  that  the  only  matter  in  dis- 
pute is  whether  or  not  defendant  knew,  or  was  bound  by  the  cir- 
cumstances to  know,  that  the  stamps  contained  in  said  envelope  or 
package  were  washed  and  restored  adhesive  documentary  revenue 
stamps.  The  jury  found  that  he  knew,  or  was  bound  to  know,  that 
the  stamps  were  of  that  character.  That  verdict  was  rendered  after 
a  charge  which  instructed  them  that  this  was  the  vital  point  in  the 
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case,  and  that  they  must  find  beyond  a  reasonable  doubt  with  reter- 
ence  to  evay  element  of  the  charge  named.  Over  and  over  again 
tiuy  were  instructed  that  they  could  not  convict  unless  they  were 
satisfied  beyond  reasonable  doubt  that  the  defendant  had  committed 
the  iMredse  offense.  The  very  last  instruction  was  a  request  to  charge, 
submitted  by  defendant,  and  charged  as  requested : 

"The  Jniy  mnst  be  fl&tlafled  beyond  a  reasonable  doobt  tbat  the  said 
stamps  were  canceled  before  the  delivery  to  Grotf;  and  If  the  Jury  are  not 
80  satlsSed,  but  are  satisfied  only  that  the  defendant  believed  that  there 
ms  something  wrong  aboat  the  said  stamps,  then  the  defendant  must  be 
acqnKted." 

An  exception  was  duly  reserved  to  a  refusal  to  direct  a  verdict  of 
acquittal,  and  the  point  is  thus  presented  here. 

Some  effort  is  made  in  the  brief  to, sustain  the  proposition  that  the 
evidence  fairly  warranted  a  conclusion  that  defendant  was  innocently 
ignorant  of  the  fact  that  there  was  anything  wrong  with  the  stamps, 
and  that  he  believed  they  were  genuine,  and  their  purchase  and  sale 
at  50  per  cent,  discount  a  perfectly  legitimate  transaction.  In  sup- 
port of  this  reference  is  made  to  Miller's  story  of  his  deceased  uncle, 
to  the  genuineness  of  the  three  stamps  he  offered  "as  a  sample/'  and 
to  some  testimony  to  the  effect  that  it  is  a  custom  for  good  genuine 
original  stamps  to  be  sold  in  the  neighborhood  of  broker's  offices  at 
Jarge  discounts.  The  jury  evidently  apprehended  quite  accurately 
what  this  testimony  of  men  who  had  bought  stamps  at  a  discount 
really  imported.  It  is  unnecessary  to  discuss  the  proposition  whether 
or  not  any  intelligent  mind  could  be  reasonably  credited  with  the 
belief  that  genuine  stamps  would  be  offered  at  50  per  cent,  discount 
and  required  for  their  sale  the  amount  of  secret  negotiation  which 
characterized  this  transaction.  It  is  suggested,  however,  that  de- 
fendant supposed  that  the  stamps  which  Miller  had  for  sale  were 
stolen,  rather  than  washed.  Of  course,  if  he  really  believed  they  were 
stolen,  it  cannot  be  said  he  knew  they  were  washed;  an-l,  if  the  cir- 
cumstances were  such  as  to  warrant  either  belief  equally,  the  jury 
would  not  be  warranted  in  finding  that  he  entertained  the  one,  rather 
than  the  other.  But  we  entertain  no  doubt  at  all,  upon  the  evidence, 
that  defendant  really  believed,  as  he  had  good  grounds  to  believe,  that 
the  stamps  were  washed  and  restored. 

At  the  outset  it  must  be  assumed  that  he  knew  there  was  some- 
thing wrong  with  them, — that  they  were  either  forged,  or  stolen,  or 
washed.  The  proposition  that  he  supposed  otherwise  is  absurd.  The 
circumstances  so  challenged  his  intellect  that  he  could  not  dull  it  suffi- 
ciently to  reject  the  conviction  thus  forced  upon  him.  It  is  to  be  ex- 
pected, from  the  difficulties  and  dangers  attending  their  production, 
that  forged  revenue  stamps  are  less  likely  to  be  met  with  than  stolen 
or  washed  ones.  The  three  offenses  of  which  the  stamps  might  have 
been  the  corous  are  of  very  different  grade  in  the  opinion  of  the  aver- 
age man.  There  are  individuals  who  would  not  plunder  their  neigh- 
bors by  stealing  their  property,  but  who  would  be  troubled  with  no 
more  conscientious  scruples  about  restoring  a  used  stamp  than  they 
would  about  deceiving  a  customs  inspector.  That  defendant  must  have 
known  there  was  something  wrong  with  the  stamps  hardly  admits  of 
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question,  and  it  was  far  more  natural  that  he  shouM  suppose  them  to 
be  washed  stamps,  rather  than  stolen  or  forged  stamps.    If  this  were 
all,  it  would,  perhaps,  not  warrant  a  jury  in  holding  that  the  element 
of  precise  knowledge  was  established  beyond  reasonable  doubt;  but 
the  statements  made  by  the  defendant  on  the  witness  stand  so  clearly 
indicate  what  was  really  in  his  mind  at  the  time  of  his  receipt  and 
delivery  of  the  envelope  as  to  eliminate  all  doubt.   He  had  heard  gen- 
eral talk  around  the  streets  about  washed  stamps,  the  p^ers  were 
full  of  it,  there  had  been  several  convictions  for  dealing  in  them,  and 
he  knew  the  selling  of  washed  stamps  was  going  on.    He  knew  Miller 
dealt  in  washed  stamps,  because  he  first  made  his  acquaintance  in 
Ivudlow  Street  jail,  where  Miller  was  incarcerated  "for  something 
in  connection  with  washed  stamps."    He  knew  Miller  had  been  con- 
victed of  the  oflFense.   At  the  very  outset,  and  repeatedly  during  his 
interviews  with  Miller,  he  told  the  latter  "he  would  have  nothing  to 
do  with  a  washed  revenue  stamp."   He  told  him  he  "didn't  want  to 
have  anything  to  do  with  washed  stanips,  and  told  him  so  in  terms 
he  could  not  have  misunderstood."   He  admitted  that  he  himself 
would  not  know  a  good  stamp  from  a  washed  one.    His  volunteered 
protest  against  washed  stamps  shows  that  it  was  just  such  stamps 
that  he  was  expecting  to  get  from  Miller.    He  testified,  further,  that 
he  relied  entirely  on  Miller's  statements  that  these  were  genuine  un- 
used stamps  which  had  come  to  the  latter  from  his  uncle's  estate,  and 
which  were  in  sheets  (a  statement  defendant  seems  to  have  been  care- 
ful not  to  try  and  verify) ;  but  the  jury  was  under  no  obligation  to 
credit  these  latter  statements.    We  are  troubled  with  no  more  doubt 
than  they  were  in  reaching  the  conclusion  that,  knowing  Miller  to 
be  a  dealer  in  washed  stamps,  he  expected  to  get  washed  stamps  from 
him,  and  that,  despite  all  his  protestations  against  having  anything  to 
do  with  them,  he  really  believed  such  stamps  were  in  the  package  he 
handled. 

Error  is  assigned  to  the  refusal  of  the  court  to  charge  certain  re- 
quests. The  general  form  of  the  exception  reserved  at  the  trial  would 
fairly  preclude  any  discussion  of  these  assignments.  They  are,  how- 
ever, without  merit.    The  second  request  reads  as  follows : 

"The  JuTj  must  be  satisfied  from  tbe  testimony  beyond  a  reasonable  doubt 
that  the  defendant  had  Inspected  tbe  said  etamps,  and  had  c>een  that  they 
were  canceled  and  washed,  prior  to  the  delivery  of  said  stamps  to  the  wit- 
ness Oroff,  before  they  can  render  a  vordlct  of  guilty  against  the  defendant" 

The  seventh  request  reads : 

"The  Jury  mnst  be  satisfied  beyond  a  reasonable  doubt  that  the  defendant 
either  actually  Inspected  tbe  stamps  before  he  delivered  them  to  Groff,  and 
thus  knew  them  to  be  washed  and  canceled,  or  else  there  mast  be  proof  that 
Miller  had  told  him  that  tbe  said  stamps  were  washed  and  cancded  before 
he  delivered  them  to  Groff." 

The  difficulty  with  both  these  requests  is  that  defendant  m^ht  ba.ve 
acquired  knowledge  as  to  the  character  of  the  stamps  otherwise  than 

by  himself  inspecting  them  or  by  the  statements  of  Miller. 

Error  is  assigned  that  the  judge,  having  charged  the  fifth  request 
as  prayed,  further  charged  the  jury  as  to  defendant's  means  of  knowl- 
edge.   No  exception  raises  this  point;  the  only  one  reserved  being 
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"to  the  court's  refusal  to  charge  such  ol  the  requests  as  were  not 
charged." 
The  judgment  is  afErnied. 


IfANHATTAN  OIL  CO.  r.  RICHARDSON  LUBRIOATEXO  CO. 
(Circuit  Court  of  Appeals,  Second  Olrcntt.  Febmary  25,  1902.) 


1.  OOHTBACTS— MUTUALITT. 

A  contract  whereby  defendant  agreed  to  sell,  and  plaintiff  agreed  to 
buy,  all  the  oil  "they  may  require  for  tiielr  own  use  for  a  period  of 
tvrelTft  montba  from  the  date  bereof."  was  not  rold  for  want  of  mntonl- 

1.  &A1IB— CEBTAIHTT. 

The  fact  that  the  quantity  of  oil  to  be  sold  and  bought  was  not  defi- 
nitely determined  at  the  date  of  the  contract,  but  was  to  be  ascertained 
by  extrinsic  evidence,  was  Immaterial. 

t.  Same— CoNSTRccTiON. 

The  contract  obligated  defendant  to  sril  only  so  ranch  oil  as  plaintiff 
might  require  for  Its  own  use  for  the  purpose  intended  within  the  year, 
and  not  as  much  as  it  might  reqnira  within  a  reasonable  period  after  the 

expiration  of  the  year. 

A  Rbfcsal.  of  New  Trial— Revixw. 

The  circuit  court  of  appeals  cannot  rcrlew  the  discretion  of  the  court 
below  In  refusing  a  new  trial  sought  on  the  ground  that  the  verdict  was 
■gainst  the  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Chas.  De  H.  Brower,  for  plaintiff. 
Delos  McCurdy,  for  defendant. 

Before  WALLACE,  LACOMB£..and  SHIPMAN.  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  Richardson  Lubricating  Company, 
the  plaintiff  in  the  court  below,  and  the  Manhattan  Oil  Company,  the 
defendant  in  the  court  below,  have  each  brought  a  writ  of  error  to 
review  a  judgment  for  the  plaintiff  rendered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the  breach  by  the 
defendant  of  a  written  contract  between  the  parties  dated  December 
30,  1898,  the  material  provisions  of  which  read  as  follows : 

*n%e  Manhattan  Oft  Co.  agrees  to  sell  to  the  Richardson  Lubricating  Co., 
and  the  RldianlMm  Lnbilcattng  Co.  agrees  to  buy  of  the  Manhattan  Oil  Co., 
all  tiie  28'  and  80*  paraffine  oil  and  asphalt  oil  they  may  require  for  their 
own  use  for  a  period  of  twelve  months  from  the  date  hereof.  Quality  of  the 
oU  is  to  be  of  the  Manhattan  Oil  Company's  best  grade;  price  to  be  3';^  cents 
per  gallon  and  28  gravity  parafflne  oil,  3  cents  for  30  gravity  paraffine  oil. 
and  2  cents  for  asphalt  oil,  free  on  l)oard  cars  at  Gallatea,  Ohio,  in  bulk; 
payments  to  be  made  60  da^  from  the  date  of  invoice:  shipments  to  be 
made  In  the  tank  ears  of  tbe  Manhattan  OU  Co.  within  six  days  of  the  te- 
c^t  of  the  order,  or  earlier  if  possible." 


X  Mutuality  In  contracts,  see  note  to  Oil  Co.  v.  Kirk.  15  a  a  A.  643. 
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Plaintiff  was  a  manufacturer  of  lubricating  greases  and  compounded 
oils,  and  during  the  year  preceding  the  contract  had  purchased  (rits 
of  the  defendant  for  its  manufacturing  uses. 

It  was  proved  upon  the  trial  that  the  defendant  complied  with  the 
contract  and  made  deliveries  of  oil  as  ordered  by  the  plaintifif  until 
November,  1899,  but  thereafter  refused  to  deliver  1.020,000  gallons 
ordered  within  the  year.  Evidence  was  given  for  the  plaintiff  of  a 
tender  of  the  contract  price  and  a  formal  demand  for  the  delivery  of 
the  oil  made  on  the  29th  day  of  December,  1899,  and  a  refusal  by 
the  defendant.  Evidence  was  also  given  for  die  plaintiff  showii^  tbe 
daily  capacity  of  its  concern  for  the  consumption  oi  such  o0  as  vas 
ordered,  and  the  market  price  in  December,  1899. 

The  defendant  did  not  introduce  any  evidence,  and,  at  the  dose  of 
the  plaintifi's  case,  requested  the  court  to  instruct  the  jury  to  render 
a  verdict  for  the  defendant.  This  was  refused,  and  the  defendant 
excepted.  The  trial  judge  instructed  the  jury,  in  substanM,  that  the 
.  defendant  was  entitled  to  recover  the  difference  between  the  contract 
price  of  the  oil  ordered  and  the  market  price  at  the  times  when  the 
oil  should  have  been  delivered,  but  that  plaintiff  was  only  entitled  to 
order  such  quantity  as  it  could  use  within  the  year  ending  Decanber 
30,  1899,  and  that,  according  to  the  true  construction  of  the  ccmtract, 
the  defendant  did  not  undertake  to  sell  any  oil  which  might  be  re- 
quired by  the  defendant  for  its  use  after  the  expiration  of  the  year, 
but  did  undertake  to  sell  the  quantity  their  business  would  require  for 
the  12  months.  The  plaintiff  requested  an  instruction  that  "the  only 
limitations  upon  the  amount  of  oil  which  the  plaintiff  was  entitled  to 
order  for  its  own  use  were  the  ability  of  the  i^intiff  to  pay  therefor, 
and  the  capacity  of  the  plaintiff's  works  to  use  within  a  reasonable 
period  after  December  30,  1899."  The  instruction  was  refused,  and 
the  plaintiff  excepted. 

The  exceptions  which  have  been  referred  to  are  the  basis  of  the 
assignments  of  error  of  the  respective  parties,  and  the  rulings  to  which 
they  were  taken  ma^  i)roperly  be  considered  in  the  order  in  which  they 
were  made.  It  is  msisted  for  the  Manhattan  Oil  Company  that  the 
contract  was  invalid  for  want  of  mutuality,  and  consequently  that  the 
trial  judge  should  have  directed  a  verdict  for  the  defendant.  If  the 
contract  did  not  obligate  the  plaintiff  to  take  any  specified  quantity 
of  oil,  manifestly  there  was  no  consideration  for  the  promise  of  the 
defendant.  But  in  consideration  of  the  defendant's  promise  to  sell, 
the  plaintiff  promised  to  buy  all  the  oil  it  8ho:uld  require  for  its*  own 
use  for  a  specified  period  of  time.  Read  in  the  light  of  the  previous 
business  relations  of  the  parties,  it  is  plain  that  by  this  was  meant 
that  it  should  buy  what  oU  it  should  require  for  its  use  in  its  manu- 
fecturing  business.  This  is  a  very  different  promise  from  one  to  btiy 
what  it  might  desire,  or  from  a  mere  option  to  bt^.  If  it  had  bought 
oil  from  any  other  dealer  for  use  in  its  business  during  the  X2  mondis, 
its  (H-omise  would  have  been  broken,  and  the  defendant  could  have 
recovered  damages  for  any  loss  accruing.  The  mutual  obligation  of 
the  parties  to  perform  the  contract  constituted  a  consideration  for  the 
promise  of  each.  It  is  quite  immaterial  that  the  quantity  of  oil  to  be 
sold  and  bought  was  not  definitely  determined  at  the  date  of  the  con- 
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tract,  btit  was  to  be  ascertained  by  extrinsic  evidence.  The  contract  it 
quite  analogous  to  that  which  was  considered  in  Wells  v.  Alexandre, 
130  N.  Y.  642,  29  N.  E.  142,  IS  L.  R.  A.  218.  In  that  case  the  plain- 
tiff made  a  proposition  by  letter  to  the  defendant  to  furnish  all  the 
steamers  of  the  defendant's  line  with  coal  for  a  designated  oeriod  at 
a  specified  price  per  ton,  and  the  defendant  accepted  the  wer;  and, 
ahhough  the  quantity  to  be  furnished  was  not  otherwise  designated, 
the  court  declared  that,  notwithstanding  the  quantity  was  indefinite 
at  the  time  of  the  contract,  it  was  nevtftheless  determinable  by  the 
terms  of  the  contract,  and  therefore  certain,  within  the  maxim,  "certum 
est  qiiod  certum  reddi  potest/* 

We  are  satisfied  that  the  trial  judge  placed  a  proper  construction 
upon  the  contract  in  his  instructions  to  the  jury  when  he  limited  the 
obligation  of  the  defendant  to  one  to  sell  the  plaintiff  only  so  much 
oil  as  the  plaintiff  should  require  for  use  in  its  manufacturing  business 
within  the  year.  To  have  extended  it  to  an  obligation  to  sell  as  much 
as  the  plaihtiflf  might  require  to  use  within  a  reasonable  period  after 
the  expiration  of  the  year  would  have  been  to  make  a  new  contract 
for  the  parties.  By  the  contract  the  plaintiiT  was  at  liberty  to  use 
more  or  less,  so  long  as  it  observed  good  faith,  and  did  not  reduce 
or  increase  its  constmiption  beyond  the  legitimate  requirements  of  its 
manafocturing  business.  National  Furnace  Co.  v.  Keystone  Mfg.  Co., 
110  ID.  427;  Staver  Carriage  Co.  v.  Park  Steel  Co,,  43  C.  C.  A.  47i» 
104  Fed.  2oa  The  terms  of  the  contract  in  this  respect  were  wide» 
and  placed  the  defendant  measurably  at  the  mercy  of  the  plaintiff,  and 
they  ought  not  to  be  enlarged  beyond  their  necessary  import.  The 
adjudications  cited  by  counsel  in  support  of  a  different  construction 
(Barber  Asphalt  Pav.  Co.  v.  Standard  Asphalt  Co.,  39  App.  Div,  617, 
58  N.  Y.  Supp.  405,  and  Whitehouse  v.  Gas  Co.,  17  Law  J.  C.  P.  1237) 
are  not  instructive,  as  the  different  phraseology  of  the  contracts 
ferentiates  each  of  those  cases  from  the  present. 

The  assignments  of  error  which  have  been  considered  are  the  only 
ones  that  merit  notice.  The  rule  that  this  court  cannot  review  the 
exercise  of  discretion  by  the  court  below  in  refusing  a  new  trial  be- 
cause the  verdict  was  against  the  weight  of  evidence  has  been  so  fre- 
quently reiterated  that  it  would  seem  that  assignments  of  error  based 
upon  the  denial  of  such  a  motion  should  no  longer  be  urged. 
The  pidgment  is  affirmed. 


BUOHES  T.  PENNSYLVANIA  B.  CX>.  et  aL 
(Cnrcutt  Oourt  of  Appeals,  Second  Glrcult   February  20.  1902.} 

N0.8& 

Oo&UBioH— Fob— TcG  and  Tow— NEOLieKNcx  of  Tuo. 

A  tag,  hevtng  In  charge  eight  canal  boats  In  three  tiers,  tied  tliem  np 
on  reaching  a  pier  In  the  Sast  river  at  about  1  a.  ra.,  to  await  a  favor- 
able condition  of  the  tide  before  proceeding  farther.  The  night  was 
tliai  dear,  and  the  tag  left  the  tow  to  engage  In  other  work.  At  8 
c^clof±  a  fog  came  on.  and  later  In  the  morning  became  vory  densa  The 
canal  boats,  wboi  left,  tailed  down  the  river  wltti  the  ebb  tldek  but 
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when  the  tide  rose  gradtially  Bwnng  out  across  stream,  and,  wbHe  lying 
thus,  about  6:30  a.  m.,  a  ferryboat  collided  with  one  of  the  canal  boat* 
and  Injured  it.  When  the  fog  began  to  rise,  the  tug  was  a  very  sbort 
distance  from  the  tow,  and  had  only  two  light  boats  In  charge,  and 
could  have  returned  to  the  tow.  HeW  n'egllgence  on  the  part  of  the  tag, 
and  that  It  was  liable  for  the  Injury. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  canse  comes  here  upon  appeal  by  both  respondents  from  a  decree  of 
the  district  court  (9S  Fed.  GIO)  holding  the  defendant  railway  company  solely 
responsible  for  the  damages  result^g  from  a  collision  between  libelant's 
canal  boat  F.  B.  Morris  and  a  ferryboat  alleged  to  be  owned  by  the  Penn- 
sylvania Annex.  The  appeal  of  the  last-named  respondent  was  evidently 
taken  through  some  oversight.  Inasmuch  as  the  district  court  dlRmlsaed  the 
libel  as  to  It  It  was  not  ai^ed  bere.  and  may  be  dlaregarded. 

H.  G.  Ward,  for  appellants. 

Le  Roy  S.  Gove,  for  appellee. 

Before  WALLACE.  LACOMBE.  and  TOWNSEND,  Orcuit 
Judges. 

LACOMBE,  Circuit  Judge.    The  facts  are  as  follows:   The  libel- 
ant's canal  boat  F.  B.  Morris,  loaded  with  coal,  and  bound  from  South 
Amboy  to  138th  street,  Harlem  river,  was  in  tow  of  the  Pennsylvania 
Railroad  Company's  tug  Media  on  February  9,  189S.    There  were 
eight  boats  in  the  tow  in  three  tiers,  and  the  Morris  was  the  outside 
port  boat  in  the  second  tier.    At  about  i  a.  m.,  the  tide  being  then 
ebb,  the  tug  tied  up  the  flotilla  at  Pier  5,  East  river,  by  fastening  the 
head  tier,  leaving  the  tow  tailing  down  the  river  on  the  ebb  tide. 
Thereupon  the  tug  left  the  tow  in  order  to  engage  in  other  work,  pick- 
ing up  light  boats,  and  towing  them  down  to  a  stake  boat  oiT  Liberty 
Island.    It  was  the  intention  of  the  master  of  the  tug  to  return  to  the 
tow  after  the  tide  turned,  and  avail  of  the  flood  to  take  it  to  its  destina- 
tion.   While  the  tug  was  thus  absent,  the  tide  turned,  and  in  conse- 
quence the  tow,  instead  of  tailing  down  stream,  gradually  swung  out 
across  stream,  and  the  Morris,  which  had  been  an  inshore  boat,  became 
dutside  boat  lying  out  in  the  river  more  than  the  length  of  the  first 
tier  beyond  the  end  of  the  dock.    It  was  foggy  when  the  tow  began 
to  swing  outward,  and  the  fog  subsequently  grew  very  dense.  While 
lying  thus,  about  6:30  a.  m.,  the  ferryboat  Annex  No.  5,  running 
around  the  Battery  on  her  way  to  Brooklyn,  collided  with  the  Morris. 
The  district  judge  held  the  ferryboat  free  from  fault,  and  no  appeal 
challenges  the  accuracy  of  that  conclusion.    The  claim  agfainst  the  tug 
is  for  negligent  towage,  for  not  showing  the  proper  measure  of  care 
for  the  boats  in  her  charge.    As  to  the  tying  up  of  the  tow  at  the  pier 
to  await  favorable  tide,  it  is  urged  that  it  is  the  practice  and  custom 
of  tugs  so  to  do;  that  it  was  what  the  tow  expected  would  be  done; 
and  that  it  was  for  the  benefit  of  both  parties  that  during  the  interval 
the  tug  should  go  about  other  business,  because  by  thus  using  all  het 
time  it  is  to  be  assumed  that  towing  is  made  cheaper.    It  is  not  nec- 
essary to  discuss  these  propositions,  because,  conceding  them  to  be 
correct,  the  tug  was  nevertheless  negligent  under  the  facts  of  this  par- 
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ticular  case.   When  the  tow  was  tied  up  at  i  a.  m.,  the  weather  was 
clear  and  fine.   So  long  as  the  tow  remained  tailing  down  so  as  to  be 
close  to  the  ends  of  the  piers,  it  was  in  a  position  of  safety.   Even  after 
it  had  swung  out  into  the  stream  it  would  probably  meet  with  no  mis- 
adventure so  long  as  the  weather  continued  clear,  so  that  it  could  be 
seen  by  navigating  vessels.   But  if,  while  it  was  thus  swung  out,  it 
sfaould  become  shrouded  in  fog,  its  position  would  be  perilous.  When 
the  tug  left  the  tow  at  about  1 130  a.  m.,  the  night  was  clear,  and  the 
tide  was  ebb.   The  only  evidence  in  the  record  indicates  that  the  tide 
began  to  change  about  half  past  3  or  4  in  the  morning.    Whether  it 
turned  then  or  later,  the  master  of  the  tug  knew  it  would  turn,  and 
further  knew  that,  when  it  did  turn,  the  tow,  being  fastened  only  at  the 
head,  would  inevitably  swing  out  across  the  stream.   The  evidence 
^ows  that  indications  of  fog  began  about  3  a.  m. ;  that  the  fog  grad- 
ually increased;  that  at  3:30  it  was  thicker,  but  objects  could  stUl  be 
seen ;  that  by  4  a.  m.,  or  shortly  after,  it  had  increased  so  much  as 
to  make  navigation  dangerous.    Thfc  tug  went  off,  as  was  said  before, 
in  search  of  light  boats.    It  found  one  at  55th  street,  another  some- 
where else  in  the  North  River,  and  when  it  began  to  get  foggy  in  the 
Korth  river,  the  tug,  with  these  two  light  boats  in  tow,  was  about 
opposite  the  Pennsylvania  ferry  at  Cortland  street.   The  master  there- 
upon [tfoceeded  wiui  the  two  Ught  boats  to  the  stake  boat  off  Liberty 
Island.    He  arrived  there  about  4  a.  m.,  by  which  time  it  was  very 
thick,  and  getting  thicker ;  so  bad  that  he  did  not  think  it  safe  to  run, 
wherefore  be  remained  at  the  stake  boat  (the  fog  continuing)  until 
he  turned  in  at  7  a.  m.   When  the  fog  began  to  rise  and  thicken,  the 
(ug  was  a  very  short  distance  from  where  it  had  left  the  flotilla.  It 
had  only  two  light  boats  in  charge.    The  weather  was  still  clear 
enough  to  navigate  with  safety.   The  master  knew  that  the  turn  of  the 
tide  would  swing  the  flotilla  out  into  the  stream,  and  that  the  fog, 
should  it  continue  to  thicken,  would  put  the  boats  composing  it  in  a 
position  of  peril   He  might  have  tied  up  the  light  boats,  or  luive  car- 
ried thexn  with  him,  and,  returning  to  Pier  5,  East  river,  have  then 
either  tied  up  the  boats  sb  they  would  not  swing,  or  have  expedited 
the  swing  till  they  tailed  up  stream,  or  have  stood  by  them  and  sound- 
ed signals,  which  would  have  secured  their  safety.    His  failure  to  do 
so  under  the  circumstances  shows  a  lack  of  ordinary  prudence,  which 
abundantly  sustains  the  charge  of  negligence  in  loolang  after  the  tow. 
When  the  collidii^  ferryboat  was  held  to  be  free  from  fault,  the  ques- 
tion  whether  some  one  or  other  of  the  boats  in  the  flotiUa  should  have 
made  her  presence  known  by  sound  signals  of  some  kind  became  an 
academic  one,  and  need  not  be  discussed, 
l^e  decree  of  the  district  court  is  afi&rmed,  with  interest  and  costs. 
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STEWART,  HOWB  &  MAT  OO.  T.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Second  Circuit  February  25, 1902.) 


No.  28. 


CuBToifs  Duties— Vkltbt  Cord--Cordubot. 

A  pile  fabric,  commercial^  known  as  *^v«t  cord,**  'fibbed  velvet" 
or  "corded  T^nt,**  la  not  "corduroj  composed  of  ootton  or  otbw  tc^. 
atable  flbor,"  wJtbin  Tariff  Act  1887,  par.  Slfi,  and  la  not  asaeaaable  u 
auch. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  case  comes  here  upon  appeal  from  a  decision  of  the  ciraiit 
court,  Southern  district  of  New  York  (107  Fed.  267),  affirmihg  a  de- 
cision of  the  board  of  general  appraisers  which  sustained  the  action  of 
the  collector  of  the  port  of  New  York  in  classifying  certain  cotton 
goods  for  duty. 

A.  P.  Ketchum,  for  appellant. ' 
Chas.  D.  Baker,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.   The  relevant  paragraph  of  the  tariff 
act  of  1897  reads  as  follows : 

"(315)  Plushes,  velvets,  velveteens,  corduroys  and  all  pile  fabrics,  cot  or 
uucut;  any  of  the  foregoing  composed  of  cotton  or  otber  vegetable  Qber. 
not  bleached,  dyed,  colored,  stained,  painted  or  ^nted,  nine  cents  per  square 
yard  and  twenty-five  per  centum  ad  valorem;  U  bleached,  dyed,  cokwed, 
stained,  painted  or  printed,  twelve  cents  per  square  yard  and  twenty-five  per 
centum  ad  valorem:  provided,  that  corduroys  composed  of  cotton  or  otber 
vegetable  fiber,  weighing  seven  ounces  or  over  per  square  yard,  shall  pay  a 
duty  of  eighteen  cents  per  square  yard  and  twenty-five  per  centum  ad 
valorem:  provided  further,  that  manufactures  or  articles  In  any  form.  In- 
cluding such  as  are  commonly  known  as  bias  dress  facings  or  aklrt  blad- 
ings, made  or  cut  from  plushes,  vdvets.  velveteens,  corduroys,  or  otber  pile 
fabrics  composed  of  cotton  or  other  vegetable  fiber,  sliall  be  subject  to  the 
foregoing  rates  of  duty,  and  In  addition  thereto  ten  per  centum  ad  Talorem*. 
provided  further,  that  none  of  the  arttffles  or  fabrics  provided  for  in  tbla 
paragraph  shall  pay  a  lees  rate  of  duty  than  forty-seven  and  one-half  pa* 
centum  ad  valorem." 

The  goods  weigh  over  seven  ounces  per  square  yard.  It  is  not  dis- 
puted that  they  are  pile  fabrics,  and  dutiable  under  the  first  part  of  this 
paragraph,  if  they  are  not  dutiable  under  the  proviso,  as  corduroys. 
They  are  invoiced  as  "black  cotton  velvet  cords,"  are  made  of  cotton, 
with  a  fine  rib,  and  are  chiefly  used  for  women's  skirts,  sometimes  for 
making  women's  jackets,  and  also  for  boys'  wearing  apparel.  They 
have  been  imported  for  the  past  ten  years,  and  have  been  sold  variously 
under  the  names  of  "velvet  cords,"  "ribbed  velvets,"  or  "corded 
velvets."  The  board  found  the  evidence  conflicting,  and  held  that  it 
would  seem  to  be  better  capable  of  being  harmonized  on  the  theory 
that  a  "velvet  cord"  is  a  species  of  corduroy,  and  the  circuit  court  con- 
curred with  them.  We  are  unable  to  reach  the  same  conclusion.  If 
the  evidence  of  the  retail  salesmen  be  disregarded, — and  certainly 
it  is  unpersuasive,  since  their  transactions  are  not  with  the  trade,  btit 


nXWABT,  HOWS  ft  MAT  00.  T.  OBITBD  BTATIB. 


129 


only  with  the  consumer,  who  is  ignorant  of  trade  names  and  trade 
classification, — the  evi.dence  will  not  be  found  to  be  so  conflicting. 
Morrison  v.  MiUer  (C.  C.)  37  Fed.  82;  Hills  Bros.  Co.  v.  U.  S.,  39 
C  C.  A.  500,  99  Fed.  264.   These  goods  are  never  bought  or  sold 
as  corduroys,  though  that  circumstance  would  be  immaterial  if  they 
were  in  fact  cordurovs.   They  are  not  within  the  definition  of  "cordu- 
roy"  given  in  the  Century  Dictionary,  which  describes  a  thick  stuff 
especially  used  for  the  outer  garments  of  men  engaged  in  rough  labor, 
fidd  sports,  and  the  like.   These  goods  are  never  so  used,  and  are  not 
fit  for  such  use.    It  seems  to  have  been  assumed  below  that  the  word 
"cords"  is  an  abbreviation  of  "corduroy,"  the  latter  word  being  a 
generic  term  covering  a  group  of  several  species.    Reference  to  these 
words  in  the  New  English  Dictionary  of  thfi  Philological  Society,  how- 
ever, shows  that  "cords"  came  first  into  use,  and  "corduroy"  or  "corde 
du  roy"  was  a  term  of  subsequent  invention.   The  specifications  of 
Woostenholm's  patent.  No.  1,123,  of  1776  (cited  in  this  dictiona^), 
speaks  of  %elveteen  cords/'  and  of  nearly  everything  of  the  fustiaii 
land,  but  does  not  mention  corduroy.   The  first  use  ofthe  latter  word 
seems  to  be  more  than  10  years  later.    Evidently  the  broader  word  of 
the  two  is  "cords."   The  most  significant  fact  in  proof — and  it  is  not 
disputed — is  that  the  goods  imported  (Exhibit  i)  differ  from  what  all 
concede  to  be  a  corduroy  (Exhibit  A),  not  only  in  the  kind  of  yam 
and  thread  used,  the  width  of  the  goods,  and  the  quality  of  the  cotton, 
but  also  in  the  method  of  manufacture.    They  are  made  on  different 
looms.    The  corduroy  is  cut  by  machinery ;  the  velvet  cord,  by  hand. 
Velvet  cord  is  made  on  a  velvet  loom.   A  loom  used  to  make 
corduroys  could  not  be  used  to  make  ribbed  velvets  "without  consider- 
able alteration,  which  would  be  very  costly,  and  would  not  be  worth 
while  doing.    It  is  not  done."    Exhibit  i  is  made  on  an  ordinary 
velvet  or  velveteen  loom.    Exhibit  A  is  made  on  a  corduroy  loom, — a 
much  heavier  loom.    Corduroys,  in  fact,  are  not  made  by  the  manubc- 
turers  who  make  velvet  cords,  nor  velvet  cords  by  the  manufacturers 
who  make  corduroy.   The  evidence  shows  them  to  be  different  articles, 
the  dictionaries  do  not  indicate  that  the  same  word  covers  both,  and 
we  do  not  find  the  evidence  persuasive  to  the  conclusion  that  commer- 
cial usage  knows  tiw  vdhret  cord  as  a  variety  of  corduroy. 
The  decision  of  the  drcuit  court  is  reversed. 
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SAN  JOAQUIN  A  SINGS  RIVER  CANAL  &  IRRIGATION  Ca  T. 

STANISLAUS  COUNTY  et  al. 

(Olrcnlt  Oourt,  N.  D.  CaUfornla.  January  8>  1S02.) 
No.  12^. 

1.  Statbb— LtioTATioH  Qw  PowBKs— BsniAi.  OB  AmsDicBirT  or  CoHrauTioi 
Laws. 

Tbe  power  of  a  state,  reserved  1^  Its  Gmutltatlon,  to  alter,  amoid.  or 
repeal  general  laws  concmilng  corporatlonB,  la  snbordlnate  to,  and  lim- 
ited, by,  the  proTlslons  ot  the  federal  constltation  Inhibiting  laws  Im- 
pairing the  obligations  of  contracts,  depriving  persons  of  property  with- 
oQt  due  process  of  law,  or  denying  the  equal  protection  of  the  laws. 
Rights  acquired  and  capital  Invested  by  a  corporation  or  Its  stock- 
holders In  the  lawful  exercise  of  powers  conferred  by  aach  laws  are 
within  the  protection  of  such  constitutional  provisions,  and  cannot  be 
arbitrarily  destroyed  by  subsequent  state  legislation. 

8.  laUGATiON  Companies— Regulation  of  Rates— Califorkia  Statutbs. 

Act  Cal.  May  14.  1S62  (St  1862.  p.  540),  amending  the  general  Incor^ 
poratlon  law  of  1853,  and  providing  for  the  "Incorporation  of  canal 
■  companies  and  the  constmctJoD  of  canals."  i^ves  companies  IncOrpwateA 
thereunder  the  right  to  charge  and  collect  rentals  or  tolls  for  wtta, 
■  subject  to  regulation  by  county  boards,  but  provides  that  the  rates 
shall  not  be  reduced  by  such  boards  so  low  as  to  yield  to  the  stock- 
holder less  than  a  certain  per  cent  "upon  the  capital  actually  invested." 
Act  March  12,  1885  (St  1886,  p.  95),  to  regulate  and  control  the  sale^ 
rental,  and  distribution  of  appropriated  water  to  the  state,  requires 
county  boards,  on  petition,  to  fix  rates  to  be  charged  by  any  distributer 
of  water  in  the  county,  outside  of  cities  and  towns.   It  provides  that 
the  board  shall  "estimate  the  value  of  all  property  actually  used  and 
useful  to  the  appropriation  and  furnishing  of  such  water,"  estimate  the 
reasonable  annual  expenses  of  the  person  or  corporation  whose  franchise 
Is  controlled,  and  adjust  the  net  annual  receipts  and  prc^ts  so  that  they 
may  be  not  less  than  6  nor  more  than  18  per  cent  "upon  the  valne  of 
property  actually  used  and  useful."  It  further  provides  that  In  Sxlng  rates 
"said  board  may  take  Into  estimation  any  and  all  other  facts,  circum- 
stances,  and  conditions  pertinent  thereto,  to  the  end  and  piurpoee  that 
sncta  rates  ahaU  be  equal,  reasouable.  and  Just,  both  to  such  corporationa 
and  to  said  inhabitants."  HeM^  that  aasnmli^  that  under  tiie  latm  act 
tiie  value*  to  be  estimated  by  the  board  was  the  actual  cash  value  at 
the  time,  thus  fixing  a  different  basis  for  the  rates  established  than  that 
provided  by  the  earlier  act  It  could  not  be  construed,  as  applied  to  a 
corporation  organized  undtf  the  act  of  186i2,  to  authorize  the  board  to 
Ignore  ttie  capital  "actually  Invested,"  which  would  result  In  many  cases 
to  Impairing  the  obligation  of  the  contract  created  by  the  company's 
charter,  as  well  as  depriving  it  of  property  without  due  process  of  law, 
but  that  as  to  such  companies  It  was  tite  duty  of  the  board,  under  its 
pow»  to  take  into  estimation  all  other  pertinent  facts,  to  consider  tlie 
capital  actually  invested,  at  least  In  the  proper^  actually  used  and 
useful,  and  to  fix  such  rates,  wltbin  the  limits  prescribed  by  thm  met. 
as  should  be  reasonable  with  reference  to  such  Investment 

&  OOBPORATions— Ohartbb  Rights— Effect  of  Nokusbr. 

A  statutory  right  embraced  in  the  charter  of  a  corporation  must  be 
reduced  to  possession  to  secure  the  constitutional  protection  against  al- 
teration or  repeal.  Where  an  Irrigation  company,  organized  under  Act 
Oal.  May  14.  18G2  (St.  1862,  p.  540),  which  provided  that  county  boards 
should  not  reduce  the  rates  of  such  companies  "so  low  as  to  yield  to 
the  Bto^diolders  less  than  1^  per  cent  pw  month  upon  Qia.  capital 
actually  Invested,'*  In  fixing  Its  own  rates,  which  It  did  for  26  years, 
never  made  them  so  high  as  to  yield  such  per  cent  to  Its  stoclLli<dderB, 
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Its  cmstltntloniil  r^t>  an  not  impatoed  1^  a  nbieQaait  statute  antbor- 
bAng  coant7  bmrdB  to  fix  rates  below  tlie  mtnlmnni  prescrtbed  In  tbe 

incorporation  act 

In  Equity.   Suit  to  enjoin  the  enforcement  of  water  rates  estab- 
Kshed  by  the  board  of  supervisors  of  defendant  county,  to  be  charged 

ty  complainant.    On  final  hearing. 

G.  W.  McEncmey  and  W.  B.  Treadwell,  for  complainant. 
C.  A.  Stonesifer  and  L.  W.  Fulkerth,  fen*  defendants. 

MORROW,  Circuit  Judgfe.   This  is  a  suit  in  equity,  brought  on 
September  29,  1896,  to  enjoin  the  defendants  from  enforcing  an  order 
of  the  board  of  supen'isors  of  Stanislaus  cotmty  fixing  the  rates  to  be 
charged  by  the  complainant  for  water  distributed  by  it,  and  to  declare 
said  order  null  and  void.    It  is  alleged  in  the  bill  that  the  complainant 
is  a  corporation  organized  under  the  laws  of  California  in  September, 
187X,  in  accordance  with  the  provisions  of  an  act  of  the  legislature 
of  the  state  of  California  entitled  "An  act  to  provide  for  the  formation 
of  corporations  for  certain  purposes,"  approved  April  14,  1853  (^*' 
1853,  p.  87),  as  amended  by  the  act  approved  May  14,  1862,  entitled 
"An  act  to  authorize  the  incorporation  of  canal  companies,  and  the 
construction  of  canals"  (St.  1862,  p.  540);  that  the  defendant  the 
county  of  -Stanislaus  is  one  of  the  political  subdivisions  of  the  state  of 
California  and  within  the  Northern  district  of  Californta;  that  the 
board  of  supervisors  of  said  county  of  Stanislaus  is  the  governing  or 
legisFative  body  of  said  cotmty,  and  that  the  defendants  George  W. 
Toombs,  Charles  H.  Osier,  James  Alfred  Davis,  Thomas  J.  Car- 
micliael,  and  Joseph  P.  Barnes  were  at  all  the  times  stated  in  the  bill 
the  duly  elected,  qualified,  and  acting  members  of  the  said  board,  and 
citizens  and  residents  of  the  Northern  district  of  California.    It  is 
alleg^ed  that  for  more  than  10  years  past  the  complainant  has  been 
engaged  in  the  business  of  appropriating  water  for  irrigation,  sale, 
rental,  and  distribution,  for  hire,  and  hias  for  the  last  10  years  main- 
tained, and  now  maintains,  a  canal  through  the  counties  of  Fresno, 
Merced,  and  Stanislaus,  in  the  state  of  California,  in  which  it  carries 
its  water  to  the  takers  and  consumers  thereof;  that  complainant  is 
now,  and  for  10  years  last  past  has  been,  the  owner  of  the  right  to 
take  the  whole  flow  of  water  of  the  San  Joaquin  river  through  the  left 
bank  of  said  stream  at  its  junction  with  Fresno  Slough,  and  has  for 
the  last  10  years  appropriated  said  water,  for  sale,  rental,  and  distri- 
bution to  its  customers,  by  means  of  a  canal  running  from  the  point 
of  appropriation  through  the  counties  of  Fresno  and  Merced  and  a 
large  part  of  the  county  of  Stanislaus,  which  canal  was,  on  January  I, 
1896*  and  now  is,  including  its  lateral  and  parallel  bxanches,  X20^ 
miles  in  length;  that  of  this  length  of  cana!  ii'/io  miles  are  witmn 
the  boundaries  of  the  defendant  county  of  Stanislaus.    It  is  alleged 
that  the  reasonable  value  of  these  canals,  ditches,  flumes,  water  chutes, 
and  other  property  actually  used  in  the  appropriation  and  furnishing 
of  said  water  is  of  the  amount  of  $1,000,000;  and  that  the  right  of 
appropriation  of  said  water  acquired  by  the  compl&inant  more  than 
20  years  ago,  ever  since  held  by  it,  and  necessary  to  enable  it  to  sup- 


Digitized  by 


932 


U3  S'EDERAI.  HBFOBTBB. 


ply  water  to  itS'  customers  in  the  counties  aforesaid*  is  of  the  reasonable 
vahie  of  $5oo,ooa   It  is  further  alleged  that  the  compUinant  has  s 
capital  stodc  of  100,000  shares  of  the  par  value  of  $100  per  share,  <m 
each  of  which  the  sum  of  $lo  has  been  paid  up,  and  which  stock  u 
held  by  divers  persons;  that  on  January  i,  1896,  and  thereafter  until 
the  adoption  of  the  pretended  regulation  by  the  defendants,  the  rates 
charged  by  complainant  to  its  custonlers  in  the  said  counties  were  as 
follows:   For  irrigating  alfalfa,  trees,  and  vines,  $2.50  per  acre  per 
annum;  cereals,  $2  per  acre;  gardens,  $5  per  acre;  for  water  for 
sheep,  hogs,  or  goats,  $10  per  1,000  per  month;  for  horses,  cattle, 
mules,  and  live  stock  generally,  $40  per  i,oao  per  month.  After 
setting  out  the  total  gross  receipto  and  expenditures  of  the  complain- 
ant for  the  years  1887  to  1895,  inclusive,  the  bill  alleges  that  the  av- 
erage gross  receipts  of  the  complainant  during  the  said  nine  years 
have  been  $54,734.15  per  annum,  and  the  average  cost  of  the  main- 
tenance of  the  said  property  $22,045.16  per  anmun;  that  the  net  re- 
turns for  the  said  nine  years  have  amounted  to  a  fraction  over  2  per 
cent,  per  annum  on  the  value  of  the  property  actually  and  necessarily 
used  in  appropriating  and  furnishing  sudi  water  by  complainant  to  its 
customers,  have  -never  reached  3]^  per  cent  of  such  value,  and  have 
never  amounted  to  5  per  cent,  per  annum  on  the  value  of  the  canals, 
ditches,  flumes,  water  chutes,  and  all  other  property  actually  used  in 
the  appropriation  and  furnishing  of  such  water  exclusive  of  the  value 
of  the  right  of  appropriation.    It  is  alleged  that  the  operations  of 
the  complainant  in  the  conduct  of  said  business  have  been  character- 
ized by  the  strictest  prudence  and  economy,  and  that  the  rates  charged 
to  its  customers  were  and  are  fair  and  reasonable.   It  is  further  al- 
leged that  on  March  10, 1S96,  a  petition  was  filed  in  the  office  of  the 
beard  of  supervisors  of  the  county  of  Stanislaus,  signed  by  25  persons 
claiming  to  be  inhabitants  and  taxpayers  of  said  county,  asking  the 
said  board  to  regulate  and  control  the  rates  of  compensation  to  be 
collected  by  complainant  from  the  sale,  rental,  and  distribution  of  the 
water  owned  by  complainant  to  the  inhabitants  of  Stanislaus  county. 
This  petition  was  filed  pursuant  to  the  provisions  of  an  act  of  the 
legislature  approved  March  12,  1885,  entitled  "An  act  to  regulate  and 
control  the  sale,  rental,  and  distribution  of  approiniated  water  in  this 
state,  other  than  in  any  dty,  city  and  county,  or  town  therein,  and  to 
secure  the  rights  of  way  for  the  conveyance  of  such  water  to  the  places 
of  use."   St.  1885,  p.  95.   It  is  alleged  that  all  of  the  proceedings 
taken  by  the  board  of  supervisors  with  reference  .to  this  petition  were 
under  the  pretended  authority  and  direction  of  this  act ;  that  on  Jtme 
24,  1896,  said  petition  came  on  to  be  heard  by  said  board,  and  the 
individual  defendants,  as  members  of  said  board,  proceeded  to  fix  the 
following  rates  to  be  thereafter  charged  by  the  complainant  for  the 
use  of  its  water  in  the  county  of  Stanislaus,  namely :   For  irrigating 
alfalfa,  perennial  grasses,  and  cereals  $1.50  per  acre  per  annum,  for 
trees  and  vines  $2  per  acre,  for  gardens  $3.50  per  acre,  for  water  for 
sheep,  hogs,  or  goats  $6  per  1,000  per  month,  and  for  horses,  cattle, 
mules,  and  other  live  stock  $25  per  1,000  per  month;  that  the  said 
board  also  estimated  and  fixed  as  reasonable  annual  expenses  of  re- 
pairs and  management  the  siun  of  $22,000.    It  is  averred  that  the 
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rates  so  fixed  by  said  board  are  grossly  unfair  and  unreasonable,  and, 
if  applied  to  the  complainant's  whole  business,  will  not  realize  to  com- 
plainant more  than  $40,000  gross  per  year,  or  less  than  per 
cent,  upon  the  value  of  the  canals  and  other  property  actually  used  in 
the  appropriation  and  furnishing  of  the  water,  exclusive  of  the  value  of 
the  ri^ht  of  appropriation  thereof  and  that,  inciuding  the  value  of 
said  right  of  appropriation,  will  not  yield  to  complainant  more  than 
i}i  per  cent,  per  annum;  that  in  fixing  these  rates  the  defendants 
acted  in  willful  violation  of  complainant's  rights ;  that  defendants  esti- 
mated the  value  of  the  property  used  in  and  useful  to  the  appropriation 
of  said  water  by  complainant  at  the  sum  of  $337,000,  excluding  as 
one  of  the  items  of  such  property  the  complainant's  right  of  appro- 
priation; that  such  estimation  was  arbitrarily  made,  without  receiv- 
ing any  evidence  of  the  value  of  said  property,  the  said  defendants 
well  knowing  that  the  value  of  said  property,  exclusive  of  the  right  of 
appropriation  of  said  water,  was  far  in  excess  of  the  sum  of  $750,000. 
It  is  averred  that  there  is  no  reason  to  believe  that  the  value  of  com- 
plainant's business  will  or  can  be  increased  by  reason  of  the  reduced 
rates  sc  fixed  and  established,  but  on  the  contrary,  there  will  be  no 
compensatory  increase  whatever;  that  the  expenses  of  operating  its 
business  cannot  be  diminished,  and,  if  said  reduction  be  applied  to  com- 
plainant's whole  business,  the  net  receipts  will  not  amount  to  or  ex- 
ceed 3  per  cent,  per  annum  upon  the  value  of  the  property  used.  It 
is  further  alleged  that  said  act  under  which  it  is  claimed  that  said  rates 
Jiav«  been  fixed  is  in  violation  of  and  repugnant  to  section  i  of  the 
fourteenth  amendment  to  the  constitution  of  the  United  States,  in 
that  by  the  provisions  of  said  act  it  is  declared  that  rates  shall  be  fiiced 
and  established  without  reference  to  the  value  of  the  right  of  any 
person,  corporation,  or  association  to  receive  compensation  for  or  a 
return  upon  the  value  of  any  right  by  it  held  or  owned  to  appropriate 
any  waters  of  this  state  for  sale,  rental,  and  distribution  to  the  in- 
habitants thereof.    It  is  alleged  that,  unless  immediate  relief  is  grant- 
ed, complainant  will  be  harassed  by  a  multiplicity  of  suits  to  compel 
it  to  furnish  water  at  the  rates  fixed  by  the  defendants ;  that  the  up- 
holding^ of  said  rates  will  amount  to  a  deprivation  by  the  defendants  of 
complainant's  property  without  due  process  of  law,  and  a  denial  to 
complainant  of  its  rights  under  section  i ,  of  article  14  of  the  amend- 
ments to  the  constitution  of  the  United  States.    An  injunction  is 
prayed  for  restraining  the  defendants  from  enforcing  said  order  fixing 
rates,  and  a  decree  asked  adjudging  said  order  to  be  null  and  void, 
and   that  complainant  is  entitled  to  have  its  rates  for  supplying 
water  to  its  customers  so  fixed  as  to  return  a  reasonable  and  just  com- 
pensation for  services  rendered. 

This  bill  was  demurred  to  on  January  2,  1897,  for  want  of  jurisdic- 
tion and  of  equity.  It  was  urged  that  the  absence  of  diversity  o! 
a'tizenship  of  the  parties  was  fatal  to  federal  jurisdiction.  The  de- 
murrer was  overruled  by  this  court  (go  Fed.  516)  on  the  ground  that 
tbe  averments  of  the  bill  presented  a  federal  question,  which  is  of  itself 
a  sufficient  source  of  jurisdiction  without  the  coexistence  of  diversity 
of  citizenship.  The  federal  question  was  determined  to  be  contained 
in  the  allegations  tliat  the  acts  of  the  defendants,  if  unrestrained. 
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would  result  in  the  practical  deprivation  by  defendants  of  the  com- 
plainant's property  without  due  process  of  law,  and  the  denial  to  com- 
plainant of  the  equal  protection  of  the  laws  vouchsafed  "by  the  four- 
teenth amendment  to  the  constitution  of  the  United  States.  The 
answer  of  the  defendants  was  filed  on  July  20,  1898.    In  it  the  defend- 
ants deny  that  the  complainant  had  ever  been  the  owner  of  the  right 
to  take  the  whole  flow  of  water,  of  said  river  at  any  point  of  diversion. 
It  is  denied  that  the  property  of  the  complainant  used  in  the  appro- 
priation and  furnishing  of  water  was  ever  of  a  lUgher  value  than 
$251,000,  that  the  alleged  right  of  appropriation  has  ever  had  any 
value,  or  that  complainant's  capital  stock  has  a  value  of  more  than 
$3  per  share.    Defendants  aver  that  during  said  period  of  nine  years 
complainant  has  received  net  returns  upon  the  value  of  all  its  property 
actually  and  necessarily  used  and  useful  in  the  appropriation  and 
furnishing  of  water  to  its  customers^  together  with  the  right  to  appro- 
priate said  water,  amounting  to  more  man  9  per  cent,  per  annum  on 
the  average,  and  some  years  as  high  as  14  per  cent.,  and  that  with 
prudent  management  such  net  returns  would  hare  been  doubled.  In 
this  behalf  it  is  averred  that  the  receipts  of  the  complainant  have  been 
greatly  reduced  by  the  fact  that  the  firm  of  Miller  &  Lux,  of  which 
the  president  of  the  complainant  corporation  is  a  member,  annually 
irrigate  many  thousand  acres  of  their  land  from  complainant's  canal 
free  of  charge,  and  that  water  has  been  furnished  to  said  firm  by  com- 
plainant at  one-half  the  rate  charged  to  other  customers.    In  regard 
to  the  proceedings  in  connection  with  the  said  petition  of  March  10, 
i8g6,  to  the  board  of  supervisors  of  Stanislaus  county,  the  defendants 
aver  that  the  complainant  appeared  before  the  said  board  by  counsel 
on  June  10,  1896;  that  on  June  24,  1896,  all  parties  being  ready,  the 
matter  proceeded,  evidence  was  introduced,  argument  made,  and  after 
due  and  careful  deliberation  an  order  was  made  by  the  said  board 
fixing  the  rates  as  aforesaid.    There  is  also  set  up  in  the  answer  the 
report  of  an  expert  civil  engineer  and  the  deputy  county  surveyor, 
alleged  to  have  been  appointed  by  the  defendants  to  report  upon  the 
estimated  cost  of  the  canal,  ditches,  and  all  other  property  used  in  com- 
plainant's business,  upon  which  report  it  is  averred  that  the  said  board 
of  supervisors  estimated  the  property  of  complainant  to  be  worth 
$337,000,  and  the  reasonable  annual  expenses  of  management  $22,000. 
T^ey  further  aver  that  the  resolution  fixing  the  said  rates  was  and  is 
the  act  of  the  said  board,  according  to  its  best  judgment  and  discre- 
tion, within  its  jurisdiction,  and  not  subject  to  review  by  any  court. 
It  is  denied  that  said  rates  are  unfair  or  unreasonable,  and   it  is 
averred  that  they  will  yield  to  complainant  mor?  than  9  per  cent,  upon 
the  value  of  its  property  used  in  the  carrying  on  of  the  said  business, 
including  the  value  of  the  right  of  appropriation  under  prudent  and 
careful  management.    Defendants  deny  that  the  act  of  the  legislature 
under  which  the  said  board  acted  in  fixing  the  said  rates  is  repugnant 
to  section  i  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  and  also  deny  generally  the  allegations  upon  wl\\cVv 
complainant  applies  for  relief  to  this  court.   They  aver  that  the  func- 
tions of  said  board  ended  upon  the  making  of  said  order  on  June  26, 
1896;  that  said  board  has  become  functus  officio  vAth  respect  to  the 


Digitized  by 


MN  JOAQUIN  A  KIN08  BXVEB  C.  h  I.  00.  T.  STANISLAUB  COUKTT.  935 


said  order  and  all  matters  in  connection  therewith,  and  the  same  is  to 
be  enforced,  if  at  all,  by  other  ofRcers  of  the  state  of  California,  not 
now  before  the  court,  and  in  other  proceedings  before  the  state  courts 
of  this  state;  that  under  the  constitution  and  laws  of  California  per- 
mitting complainant  to  exercise  its  franchise  and  to  appropriate  and 
sell  the  waters  of  the  state,  the  right  was  reserved  by  the  state  to  regu- 
late and  control  the  sale  and  distribution  of  such  appropriated  waters ; 
and  complainant,  having  acted  under  and  by  virtue  of  such  laws,  can- 
not now  be  heard  to  complain  that  the  laws  of  the  state  providing  for 
such  regulation  and  control  are  not  binding  upon  complainant ;  where- 
fore defendants  ask  that  complainant's  bill  be  dismissed. 

On  June  8,  1899,  an  amendment  to  the  bill  of  complaint  was  filed 
by  the  complainant,  adding  thereto  the  allegation  that  by  section  3  of 
the  aforesaid  act  of  May  14,  1862,  it  was  provided  that  "every  com- 
pany organized  as  aforesaid  shall  have  power,  and  the  same  is  hereby 
granted,   *   *    *   to  establish,  collect,  and  receive  rates,  water  rents, 
or  tolls,  which  shall  be  subject  to  regulation  by  the  board  of  super- 
visors of  the  county  or  counties  in  which  the  work  is  situated,  but 
which  shall  not  be  reduced  by  the  supervisors  so  low  as  to  yield  to  the 
stockholders  less  than  one  and  one-half  per  cent,  per  month  upon  the 
capital  actually  invested."    St.  1862,  p.  541.    It  is  alleged  that  prior 
to  March  l,  1885,  this  complainant  and  its  stockholders  actually  in- 
vested, under  the  authority  of  the  s&id  act,  a  capital  amounting  to 
$97i>ii3*i3  in  money,  all  of  which  was  actually  and  necessarily  ex- 
pended by  the  complainant  in  the  purchase  and  construction  of  canals 
and  other  property  used-in  and  useful  to  the  appropriation  and  furnish- 
ing of  the  water  aforesaid,  which  property  was  on  March  i,  1885, 
and  still  is,  of  the  reasonable  value  of  $971,113.13;  that,  though  the 
defendants  aver  atid  claim  that  the  said  provisions  were  repealed  by 
the  act  of  March  12,  1885,  hereinbefore  referred  to,  complainant  avers 
that  such  a  construction  is  in  violation  of  and  repugnant  to  the  pro- 
visions of  section  10  of  article  i  of  the  constitution  of  the  United 
States,  in  this :  that  it  would  impair  the  obligation  of  the  contract  be- 
tween the  state  of  California  and  this  complainant  made  and  entered 
into  under  the  authority  of  said  section  3  of  said  act  of  May  14,  1862. 
For  the  purpose  of  limiting  the  question  in  this  case,  complainant's 
counsel  at  the  hearing  withdrew  the  claim  for  the  value  of  the  right 
of  appropriation  of  the  water  of  the  San  Joaquin  river  in  estimating 
the  value  of  the  property  used  and  useful  in  the  appropriation  and 
furnishing  of  said  water. 

The  first  question  to  be  determined  is  the  effect  of  the  incorporation 
of  the  complainant  under  the  act  of  the  legislature  of  April  14,  1853, 
providing  '  fi^  the  formation  of  corporations  for  certain  purposes, 
as  amended *y  the  act  of  May  14,  1862,  proWding  for  the  "incorpora- 
tion of  canal  companies  and  the  construction  of  canals."  It  is  con- 
tended on  behalf  of  the  complainant  that,  as  it  was  organized  as  a 
corporation  in  1871  under  the  act  of  1853,  as  amended  by  the  act  of 
18&2,  section  3  of  the  Jatter  act,  limiting  the  right  of  the  board  of 
supervisors  to  reduce  rates  so  as  to  ^ield  to  stockholders  not  less  than 
M}4  per  cent,  per  month  on  the  capital  stock  actually  invested,  was  a 
contract  with  the  state  for  the  time  for  which  the  corporation  was 
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organized.  It  is  contended  on  the  other  hand,  on  behalf  of  the  dfr 
fendants,  that  the  act  of  the  legislature  approved  March  Z2,  1885 
(St.  Cal.  1885,  p.  p5),  entitled  "An  act  to  regulate  and  control  the  sale, 
rental,  and  distribution  of  appropriated  water  in  this  state,  other  than 
in  any  city,  city  and  county,  or  town  therein,  and  to  secure  the  rights 
of  way  for  the  conveyance  of  such  water  to  the  place  of  use,"  repealed 
all  prior  acts  in  conflict  therewith,  and  in  section  5  authorized  the 
board  of  supervisors  of  the  state  to  regulate  and  control  the  water 
rates  that  might  be  charged  by  any  person,  company,  association,  or 
corporation,  and  provided  that  such  rates  should  be  reasonable  and 

i'ust,  and  so  limited  that  the  annual  receipts  and  profits  thereof  should 
le  not  less  than  6  nor  more  than  x8  per  cent,  upon  the  value  of  all 
the  property  actually  used  in  and  usefm  to  ttit  appropriation  and  fur- 
nishing of  such  water,  as  estimated  by  the  said  board  of  supervisors. 
It  is  objected  on  the  part  of  the  complainant  that  the  act  of  1885 
in  no  way  changes  or  affects  its  rights  which  prior  to  that  time  had 
been  acquired  and  fixed  by  contract  with  the  state  under  the  act  of 
1862,  and  that  in  so  far  as  the  act  of  18S5  repealed  or  amended  the 
act  of  1862,  such  repeal  or  amendment  was  void  as  against  the  com- 
plainant's rights,  as  impairing  the  obligation  of  a  contract.   The  con- 
stitution of  this  state  adopt^  in  1849  provided  in-  article  4,  §  31,  that 
"corporations  may  be  formed  jinder  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal  purposes.    All  general 
laws  and  special  acts  passed  pursuant  to  this  section  may  be  altered 
from  time  to  time,  or  repealed."   Article  12,  §  i,  of  the  constitution 
adopted  in  1879,  provides :   "Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special  act.    All  laws  now  in 
force  in  this  state  concerning  corporations,  and  all  laws  that  may  be 
hereafter  passed  piu'suant  to  this  section,  may  be  altered  from  time  to 
time,  or  repealed.''   This  provision  of  the  constitution  of  the  state  is, 
however,  qualified  by  another  provision  of  the  same  instrument  adopt- 
ed pursuant  to  a  requirement  of  the  constitution  of  the  United  States, 
providing  that  no  law  impairing  the  obligation  of  a  contract  shall  ever 
be  passed.    Article  i,  §  16,  Const.  Cal.;  article  i,  §  10,  Const.  U.  S. 
There  is  also  involved  in  this  controversy  the  prohibition  of  paragraph 
I  of  the  fourteenth  amendment  of  the  constitution  of  the  United  States, 
providing : 

"Not  shall  any  stnte  deprive  any  person  of  life,  liberty,  or  property  wlOi- 
out  due  process  of  law;  nor  deny  to  any  person  wltbtn  Its  Jnrtsdlcdon  tbe 
«qnal  protection  of  tbe  laws." 

Have  the  provisions  of  the  act  of  the  legislature  of  March  ts,  1885, 
impaired  the  obligations  of  any  contract  entered  into  by  the  complain- 
ant with  the  state  under  its  incorporation  under  the  of  May  14, 
1862?  And  does  the  enforcement  of  the  act  of  March  12,  1885,  by 
the  board  of  supervisors  of  Stanislaus  county  in  the  manner  and  under 
the  circumstances  disclosed  by  the  evidence  in  this  case,  deprive  the 
complainant  of  property  without  due  process  of  law,  or  deny  to  it  tilie 
equal  protection  of  the  laws?  The  act  of  May  14,  1862,  provided  that 
a  canal  company  organized  under  its  provisions  shonld  have  the 
power :  (i)  To  make  rules  and  regulations  for  the  management  and 
preservation  of  its  works  not  inconsistent  with  the  laws  m  the  state* 
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and  for  ttie  use  and  distribution  of  the  waters  and  the  navigation  ol 
the  canals.    (2)  To  establish,  collect,  and  receive  ratea,  water  rents, 
or  toUs,  whidk  should  be  subject  to  regulation  by  the  board  of  super- 
visors.  (3)  Such  rates,  rents,  or  tolls  should  not  be  so  low  as  to  jrield 
less  than  ij4  per  cent,  per  month  upon  the  capital  actually  invested. 
The  act  of  March  12,  18S5,  regulating  and  controlling  the  sale,  rental, 
and  distribution  of  appropriated  water  in  this  state,  provides  that,  after 
proper  petition  for  regulation  of  water  rates,  the  board  of  supervisors 
shall — (i)  Estimate  the  value  of  all  property  actually  used  and  useful 
to  the  appropriation  and  furnishing  of  such  water.    (2)  Estimate  the 
annual  reasonable  expenses  of  each  person  or  corporation  whose 
franchise  shall  be  controlled,  including  repairs,  mana^^ement,  and 
operating  of  such  works.    (3)  The  board  may  establish  different  rates 
for  different  uses,  such  as  mining,  irrigating,  domestic,  etc.,  but  such 
rates,  as  to  each  class,  shall  be  equal  and  uniform.   (4)  Adjust  the  net 
annual  receipts  and  profits  so  that  they  may  be  not  less  than  6  nor 
more  than  18  per  cent  upon  the  value  of  property  actually  used  and 
useful.   (5)  But  in  such  estimation  of  net  receipts  and  profits  the 
cost  of  extensions,  enlargements,  or  other  permanent  improvements 
shall  not  be  included  as  part  of  expenses,  but,  when  completed,  shall 
be  included  in  the  present  cost  and  cash  value  of  such  work.    (6)  In 
fixing  said  rates  within  limits  aforesaid,  said  board  may  take  into  esti- 
mation any  and  all  other  facts,  circumstances,  and  conditions  perti- 
nent thereto,  to  the  end  and  purpose  that  such  rates  shall  be  equal, 
reasonable,  and  just,  both  to  such  corporations  and  to  said  inhabitants. 
The  act  of  1862  requires  the  board  of  supervisors  to  regulate  water 
rates  and  tolls  of  corporations  organized  under  the  provisions  of  the 
act  upon  the  basis  of  the  "capital  actually  invested.*'   The  act  of  1S85 
requires  the  board  of  supervisors  to  adjust  the  net  annual  receipts 
and  profits  "upon  the  value  of  all  the  property  actually  used  and  useful 
to  the  appropriation  and  furnishing  of  such  water."   It  will  be  as- 
sumed that  this  last  provision  means  the  cash  value  of  the  property 
at  the  time  the  estimate  is  made  by  the  board  of  supervisors.  As 
thus  construed,  these  provisions  of  the  two  statutes  might  in  some 
instances  produce  the  same  results,  but  it  is  clear  that  with  respect  to 
corporations  organized  under  the  provisions  of  the  latter  act  the  pur- 
pose of  the  legislature  was  to  furnish  a  better-defined,  if  not  a  different, 
basis  from  that  provided  in  the  act  of  1862  for  estimating  the  capital 
or  value  of  the  property  of  the  corporation  with  respect  to  which 
rates  -were  to  be  fixed.    What  effect  has  this  statute  upon  corpora- 
tions organized,  as  was  the  complainant,  undv  the  prior  act?  The 
act  of  18(52  is  not  in  terms  repealed,  but  the  act  of  1885  provides  that 
all  water  appropriated  for  irrigation,  sale,  rental,  or  distribution  in 
the  state  is  a  public  use,  and  the  right  to  collect  rates  or  compensation 
for  use  of  such  water  is  a  franchise ;  and,  except  when  furnished  to  a 
city,  city  and  county,  or  town,  or  the  inhabitants  thereof,  must  be  regu- 
lated and  controlled  by  the  several  boards  of  supervisors  of  the  coun- 
ties in  the  manner  provided  by  the  act.    But  how ,  regulated  and  con- 
trolled ?    Must  the  adjustment  of  rates  for  the  purpose  of  determining 
the  net  annual  receipts  and  profits  which  the  corporation  mdy  retain 
as  income  be  limited  absolutely  to  the  value  of  the  property  actuaUy 
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used  and  useful  to  the  appropriation  and  furnishing  of  such  water? 
In  other  word's,  assuming  as  we  have,  that  this  provision  of  the  statute 
means  the  value  of  the  property  at  the  time  the  rates  are  fixed  by 
the  board,  is  this  present  cash  value  of  the  property  the  limit  of  the 
power  of  the  board  in  determining  the  basis  with  respect  to  which 
rates  shall  be  regulated  and  controUed?   Manifestly  not,  for  the  stat- 
ute provides  further  that  the  board,  in  fixing  rates,  may  take  into 
estimation  any  and  all  other  facts,  circumstances,  and  conditions  perti- 
nent  thereto,  to  the  end  and  purpose  that  such  values  shall  be  equal, 
reasonable,  and  just,  both  to  such  corporations  and  to  the  inhabitants. 
Why,  then,  is  it  not  within  the  power  of  the  board  in  fixing  rates  to  con- 
sider the  capital -actually  invested  in  the  property  of  the  corporation, 
subject  only  to  the  limitation  that  such  property  is  actually  used  and 
useful  to  the  appropriation  and  furnishing  of  water  ?   It  is  certainly  a 
most  important  fact,  recognized  by  constitutional  and  statute  law  in  de- 
termining whether  any  given  rate  is  equal,  reasonable,  and  just  as 
between  the  corporation  and  the  rate-paying  public,  and  there  appears 
to  be  no  answer  to  the  claim  of  the  complainant  that  it  is  entiUed  to 
such  consideration,  based  not  only  upon  reason  and  justice,  but  upon 
a  legal  right  created  by  a  contract  under  a  prior  statute.  ■  To  hold  that 
under  this  statute  the  capital  actually  invested  in  the  property  of  the 
corporation  under  the  act  of  1862  may  be  entirely  disregarded  by  the 
board  of  supervisors  in  fixing  water  rates  under  the  act  of  1885,  would 
be  to  encounter  the  constitutional  provision  that  no  law  impairing^  the 
obligation  of  a  contract  should  be  passed,  and  this  interpretation  of 
the  statute  would  be  subject  to  the  further  objection  that  the  state 
cannot  deprive  the  complainant  of  its  property  without  due  process 
of  law,  or  deny  to  it  the  equal  protection  of  the  laws.    These  constitu- 
tional provisions  cannot  be  held  subordinate  to  the  constitutional 
power  conferred  upon  the  state  legislature  to  alter,  amend,  or  repeaS 
general  laws  concerning  corporations.   As  said  by  the  supreme  court 
of  the  United  States  in  Shields  v.  Ohio,  95  U.  S.  319,  324,  24  L.  Hd. 
357: 

"The  power  of  alteration  and  amendment  1b  not  without  limit  The  altera- 
tions must  be  reasonable.  Tbey  must  be  made  In  good  faith,  and  be  cod- 
ststent  with  tibe  scope  and  object  of  the  act  of  Incorporation.  Shear  op- 
pression and  wrong  cannot  be  Inflicted  under  the  gulBe  of  amCTdment  .or 
alteration.  Beyond  the  sphere  of  the  reserved  powers  the  rested  rights  of 
property  of  corporations  In  such  cases  are  sarronnded  by  the  same  sanctlona. 
And  are  as  In^olable  as  In  otber  cases."' 

It  will  not  be  necessary  to  refer  to  the  long  line  of  cases  in  the  hig^h- 
est  courts  of  the  nation  where  these  constitutional  questions  have  been 
elaborately  discussed,  and  the  rights  of  ra-operty  carefully  defined,  in 
controversies  arising  out  of  legislstion  affecting  corporate  rights.  It 
will  be  sufficient  for  the  present  purpose  to  refer  to  the  case  of  Hill  -v. 
Railroad  Co.  (C.  C.)  41  Fed.  610,  616,  where  Judge  Jackson,  of  the 
United  States  circuit  court  of  Kentucky  (afterwards  a  ludge  of  the  su- 
preme court  of  the  United  States),  stated  the  law  01  these  cases  in 
very  clear  terms.   He  said: 

"The  principle  of  fliese  and  otber  decisions  upon  tiie  subject  of  amemUjoip 
or  repealing  charters  under  a  reservation  of  power  so  to  do  is  that  the  lesl»- 
latnre  majr  cbange  ae  modify  the  privileges  and  franchises  wblch  the  state 
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has  granted  to  the  corporation,  and  whlcb  concera  tbe  Interests  of  the 
pnbHc;  bnt  dealing  with  what  It  has  bestowed,  either  by  way  of  withdrawal 
or  of  alteration,  the  state  may  not  go  further,  and  so  legislate  as  to  disturb, 
affect,  or  Impair  rights  elUier  of  the  corporation  or  of  its  shareholders,  pre- 
viously acquired,  while  the  corporate  fmuitlons  were  being  lawfully  exercised. 
All  lights  thuB  acquired,  of  whatever  character,  are  surrounded  and  protected 
by  eonstltiitlonal  sanctions  and  guaranties  higher  and  superior  to  ttie  legis- 
ladve  power  of  amendment  or  repeat" 

Applying  this  constitutional  principle  to  the  provisions  of  the  act 
of  1885,  it  must  be  held  that  it  was  not  intended  by  the  leg^lature  to 
repeal  die  act  of  1862,  certainly  not  with  respect  to  corporations  or- 
ganized under  the  prior  act ;  and  that  with  respect  to  such  corpora- 
tions the  two  acts  were  to  be  construed  .together.  What,  then,  was 
the  duty  of  the  board  of  supervisors  in  this  case?  Money  paid  by 
stockholders  to  the  capital  of  a  corporation  is  unquestionably  prop- 
erty of  the  corporation.  Whether  this  capital  or  the  property  acquired 
by  it  has  been  actually  invested  and  used  or  niade  useful  in  the  opera- 
tion of  the  franchise  of  the  corporation,  is  a  question  of  fact  to  be 
determined  upon  proper  investigation.  It  follows  that  it  was  the  duty 
of  the  board  of  supervisors  to  ascertain  the  amount  of  capital  actually 
invested  in  the  corporation — tliat  is  to  say,  the  amount  of  capit^ 
actually  paid  in  and  invested  in  constructing  the  canals  and  acquiring 
other  property  used  and  made  useful  in  supplying  water  to  the  custom- 
ers of  the  corporation  in  Stanislaus  county,  and  this  fact  should  have 
been  considered  by  the  board  in  fixing  water  rates  which  the  com- 
plainant was  entitled  to  charge — under  the  statute.  It  appears  from 
the  evidence  that  on  March  10,  1896,  25  persons,  claiming  to  be  in- 
habitants and  taxpayers  of  the  county  of  Stanislaus,  filed  a  petition 
with  the  board  of  supervisors  of  that  county,  praying  the  board  to 
regulate  and  control  the  rates  and  compensation  to  be  collected  b^  the 
comi^linapt  for  the  sale,  rental,  or  distribution  of  the  appropriated 
water  of  said  company  to  the  inhabitants  of  said  county.  After  notice 
and  a  hearing  upon  said  petition,  the  board,  on  June  26,  Z896,  made 
the  following  order: 

"Pursuant  to  an  act  of  the  legislature  of  the  state  of  California  entitled 
'An  act  to  regulate  and  control  the  sale,  rental,  and  distribution  of  appro- 
priated watCT  In  this  state,  other  than  In  any  city,  city  and  county,  or  town 
tli^^Q.  and  to  secure  the  rights  of  way  for  the  coureyance  of  sach  water 
to  the  places  of  nae,'  approved  March  12,  1S85  (St  1S85,  p.  95),  the  board 
regrnlarly  proceeds  to  tlie  hearing  of  the  petition  of  O.  C.  Easttn  et  als., 
presCTted  herein,  praying  for  the  regulation  of  the  rates  and  compensation 
to  be  collected  by  the  San  Joaquin  and  Kings  River  Canal  ft  Irrigation  Com- 
pany for  the  sale,  rental,  or  distribution  of  Its  appropriated  water  to  any 
of  tbe  Inhabitants  of  Stanislaus  ,  county,  under  and  pursuant  to  said  act,  and 
evidence  having  been  Introduced  by  and  on  behalf  of  the  petitioners  herein 
and  by  and  on  behalf  of  the  said  San  loaquln  and  Kings  Blver  Canal  &  Irri- 
gation Company;  and,  the  same  being  closed,  and  the  matter  submitted  to 
ttie  tward  for  its  conslderatioa  and  dedakm,  and  the  board  being  fully  ad- 
Tiaed  In  the  pranlaea,  tb»  board  does  hereby  estimate,  as  near  as  may  be, 
tbe  value  of  the  canal,  ditches,  flumes,  water  chutes,  and  all  other  proporty 
HCtaally  used  and  useful  to  the  appropriation  of  the  appropriated  waters  <tf 
paid  company,  belonging  to  and  possessed  by  It.  at  the  sum  of  $837,000." 

Tbe  remainder  of  the  order  is  immaterial  to  the  present  controversy. 
This  estimate  of  the  value  of  complainant's  property  appears  to  have 
been  based  mainly  upoi^  a  report  by  H.  H.  Goodwin,  consulting 
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engineer,  and  E.  D.  Grove,  deputy  county  surveyor,  experts  employed 
by  the  board,  and  whose  report  was  made  to  the  board  under  date 
of  June  10,  1896.  This  report  contained,  among  other  things,  the 
following  estimate  of  cost  of  construction  of  complainant's  can^: 

"The  following  la  an  estimated  cost  of  constrnctlon  of  the  aboTe-menttoned 
canal,  taking  in  coDslderatlon  the  dlflwrat  wiatlis.  croa»«ect)ons»  geadea. 


materials,  and  appurtenancM  bawd  on  the  ^ces  of  matarlals,  mpj^lM,  and 

labor  of  the  present  date: 

Earth  excavation,  2.966.125  tsMb,  at       c  $102,798  10 

Lumber  In  bead,  reguiatlng.  distributing,  waste,  and  Inlet 

gates,  boxes,  brldgn,  etc.,  1,689,410  feet  B.  M.,  in  place. ...    8S,680  SO 

Six  station  bnlldlnga   4,000  00 

Telephone  line  70  miles   4,900  00 

EuglneerlnR,  superintendence,  offices  of  company,  stationary 

and  printing,  law  expenses,  and  other  Incldeutals   2S,723  40 

Right  of  way.  drst  30  miles,  900  acres,  at  $3   2,700  OO 

Bight  of  way,  balance  distance,  1.06S  acres,  at  $2S   26.700  OO 


Total  cost  1812,358  OO 


"^e  place  the  present  cash  value  of  tiie  above-mentioned  cana]  and  w<»ka 

at  92&lfi0O.O0." 

To  this  estimated  cost  of  construction  at  that  date,  to  wit,  $312,- 
358,  the  board  added  the  sum  of  $24,642,  making  the  total  <rf 
$337>ooo.    It  nowhere  appears  that  this  addition  of  $24,642  to  the 
estimated  cost  of  construction  at  that  date  as  made  by  tlie  experts  em- 
ployed by  the  board  had  any  relation  to  the  amount  of  capital  actually 
invested  in  the  corporation  by  the  shareholders.   On  the  contrary,  the 
testimony  indicates  that  this  element  in  the  valuation  of  the  property 
was  entirely  ignored.   Upon  this  valuation  of  $337,000  the  board 
fixed  the  following  rates :   For  irrigating  alfalfa,  all  perennial  grasses, 
and  all  cereals,  $1.50  per  acre  per  annum;  for  irrigating  traes  and 
vines,  $2  per  acre  per  annum ;  for  irrigating  gardens,  $3.50  pir  acre 
per  annum;  for  water  for  sheep,  hogs,  or  goats,  $6  per  1,000  per 
month,  and  at  the  same  rate  for  a  less  number;  for  water  for  horses, 
cattle,  muies,  and  other  live  stock,  $25  per  1,000  per  month,  and  at  the 
same  rate  for  a  less  number.    Prior  to  this  order  of  the  board  of 
supervisors  the  rates  which  had  been  fixed  by  the  complainant  and 
charged  to  consumers  of  water  in  the  counties  of  Fresno,  Merced, 
and  Stanislaus,  were  as  follows :    For  irrigating  alfalfa,  $2.50  per  acre 
per  annum ;  for  irrigating  cereals,  $2  per  acre  per  annum ;  for  irri- 
gating trees  and  vines,  $2.50  per  acre  per  aunura ;  for  irrigating  gar- 
dens, $5  per  acre  per  annum;  for  water  for  sheep,  hogs,  or  goats. 
$10  per  1 ,000  per  month,  and  at  the  same  rate  for  a  less  number ;  for 
water  for  horses,  cattle,  mules,  and  other  live  stock,  $40  per  1,000  per 
month,  and  at  the  same  rate  for  a  less  number.   For  the  purposes  of 
this  case  it  is  conceded  by  the  complainant  that  the  rates  per  acre  per 
annum  for  irrigating  alfalfa,  $2.50  per  acre  per  annum,  and  cere&ls, 
$2  per  acre  per  atmum,  are  the  only  rates  that  are  material  to  be  con- 
sidered in  this  case,  for  the  reason  that  the  water  supplied  to  consujn- 
ers  at  the  other  rates  constitutes  but  a  very  insignificant  portion,  of 
the  business  of  the  complainant.   The  damage  to  the  complaix%a.nt 
arises  out  of  the  fact  that,  but  for  this  order  ofthe  board  of  supervis- 
ors of  Jtme  26.  1896,  fixing  the  rate  that  complainant  mig^  charge 
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for  water  supplied  to  consumers  in  Stanislaus  county  for  irrigating 
alfalfa  and  perennial  grasses  and  cereals  $1.50  per  acre  per  annum, 
complainant  would  have  continued  to  charge  such  consumers  for 
irrigating  alfalfa  $2.50  per  acre  per  annum,  and  for  irrigating  cereals 
$2  per  acre  per  annimi.  The  evidence  shows  that  the  rate  fixed  by 
the  board  of  supervisors  reduces  the  income  of  the  company  con- 
siderably below  6  per  cent,  upon  the  capital  actually  invested  in  the 
property  of  the  corporation,  and,  if  a  corresponding  reduction  were 
made  in  Fresno  and  Merced  counties,  its  income  would,  under  the 
most  favorable  conditions,  be  reduced  to  less  than  5  per  cent,  per 
annum  on  the  value  of  the  property  as  estimated  by  the  board  of  super- 
visors.   Is  this  valuation  of  complainant's  property  correct  ? 

It  appears  from  the  evidence  that  the  canal  owned' -and  maintained 
by  the  complainant  is  on  the  west  side  of  the  San  Joaquin  river ;  that 
this  canal  has  its  head  at  the  junction  of  the  San  Joaquin  river  with 
Fresno  Slough,  in  Fresno  county,  and  runs  down  the  west  side  of  the 
San  Joaquin  valley  through  the  counties  of  Fresno  and  Merced  into 
the  county  of  Stanislaus.   The  total  length  of  the  canal  is  120^ 
miles,  of  which  42.9  miles  are  in  the  county  of  Fresno,  66.15  ^^e 
county  of  Merced,  and  11.7  miles  in  the  county  of  Stanislaus.  A 
branch  of  the  main  canal  in  Fresno  and  Merced  counties,  called  the 
"Dos  Palos  Branch,"  is  23  miles  in  length,  but,  as  this  branch  is  not 
used  to  supply  water  in  the  county  of  Stanislaus,  it  may  be  disre- 
garded in  this  controversy.   The  complainant  is  a  corporation  organ- 
ized in  September,  1871,  under  the  laws  of  the  state  of  California. 
The  capital  stock  of  the  corporation  is  divided  into  100,000  shares  of 
the  par  value  of  $100.  Upon  85,000  shares  of  this  stock  calls  amount- 
ing to  $10.15  per  share  were  made,  and  $862,750  paid  in.   The  remain- 
iitg-  15,000  shares  were  involved  in  the  transaction  of  purchase  under 
which  they  were  issued  nonassessable  until  calls  to  the  amount  of  $7.50 
per  share  had  been  paid  upon  the  other  stock.   The  calls  upon  this 
stock  amounted  to  $2.65  per  share,  and  $39,750  paid  in.   There  was 
also  an  additional  amount  of  $1.45  per  share,  on  8,500  shares  of  this 
stock  paid  in,  amounting  to  $12,325 ;  making  a  total  of  $914,825  paid 
by  the  shareholders  upon  the  stock  of  the  company.   Hie  complainant 
commenced  operations  in  1871  by  purchasing  from  another  corpora- 
tion known  as  the  San  Joaquin  &  Kings  River  Canal  Company  all 
the  property,  vested  rights,  surve)-^,  and  works  acquired  by  that  com- 
pany since  the  date  of  its  incorporation  in  1866.   The  complainant 
proceeded  with  the  work  of  constructing  this  canal.   The  date  of  its 
completion  is  a  subject  of  controversy,  but  need  not  be  determined. 
The  claim  of  the  defendants  in  this  respect  may  be  accepted  for  the 
purposes  of  this  case.    It  appears  that  in  the  course  of  construction 
the  complainant  distributed  water  for  irrigating  puiposes  to  consum- 
ers along  the  line  of  the  canal,  and  derived  an  income  from  that  source 
up  to  the  year  i886  amounting  to  $60,349.20.   This  money  was  not, 
however,  distributed  in  dividends,  out  was  used  by  the  company  in 
construction.   From  1886  to  1898  the  net  profits  of  the  corporation 
were  $158,1x2.58,  and  of  this  amount  $134,893.38  was  used  by  the 
company  in  the  work  of  construction,  making  the  total  amount  con- 
tributed to  the  capital  of  the  corporation  from  1871  to  1898  the  sum 
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of  $1,110,067.58.  There  is,  however,  to  be  dedurted  from  this  amoun; 
the  sum  of  $60,000  realized  by  the  corporation  from  the  sale  of  a- 
tract  of  land  which  it  owned.  This  sum  was  distributed  to  the  stock- 
holders as  a  dividend,  and  must  be  deducted  from  the  capital  stock 
of  the  corporation,  leaving  the  net  amount  of  capital  the  sum  oi 
$1,050,067.58.  The  books  of  account  and  vouchers  of  the  complain- 
ant during  jts  entire  existence,  and  the  books  of  account  of  the  former 
company,  were  produced  as  evidence  before  the  examiner.  A  state- 
ment of  the  cost  of  construction  of  the  canal  and  irrigation  works  up 
to  November  25,  1895,  as  shown  by  these  books,  was  prepared  by  the 
complainant,  and  introduced  in  evidence  as  "Exhibit  2."  It  is  as  fol- 
lows : 


I'ald  San  Joaqnln  &  Kiogs  River  Canal  Company,  cost  of 
works  to  date  of  purcliase  9  119,8%  20 

Paid  John  Bensley  et  aL  In  stock  (15,000  shares  at  $7.50)  for  re- 
mainder of  property  of  old  company   112.500  00- 

Paid  by  this  company  for  construction  performed  by  Itself  from 
date  of  purchase  from  old  company  to  February  2S,  1885   739,277  84 

Paid  by  this  company  for  construction  from  March  1,  1S83,  to 
November  25,  1895   84.686  51 


Total   ;  $1,055,798  64 


This  exhibit  was  subject  to  the  objection  that  complainant's  books 
prior  to  1886  did  not  distinguish  between  the  cost  of  maintenance  and 
the  cost  of  constniction.  1  he  complainant  accordingly  made  a  second 
statement,  in  which  the  cost  of  maintenance  was  excluded.  This  re- 
vised statement  was  introduced  as  "Exhibit  12,"  and  was  headed: 

"Statement  of  cost  of  construction  of  San  Joaqnln  Oanal  to  Decembn-  81, 

1873,  and  betterments  since  constructed  therein,  with  cost  of  conatmetion- 
of  parallels  and  extensions.  This  includes  only  items  actually  charged  to 
constrnction,  and  which  can  be  identified  from  the  accounts  as  prop»Iy  be- 
longing thereto,  and  does  not  Include  any  charges  for  constmctlon  whlcb 
cannot  be  positively  so  Identified  from  the  accounts  alone." 

The  items  of  cost  were  given  in  greater  detail  in  this  statement  than 
in  Exhibit  2,  and  amount  to  $798,429.61.  It  is  evident  that  this  last 
statement  shows  the  actual  cost  of  complainant's  canal  and  works 
more  accurately  than  the  preceding  one,  but  it  is  not  necessary  for  the 
court  to  determine  that  it  is  in  fact  correct,  or  that  it  shows  the  acttiaf 
value  of  the  property  used  and  useful  in  supplying  water  to  the  in- 
habitants of  Stanislaus  county.  It  is  not  the  duty  of  the  court  to 
estimate  the  value  of  complainant's  property  or  &c  the  water  rates 
it  may  charge ;  but  this  statement,  as  well  as  the  one  relating  to  the 
amount  of  capital  paid  into  the  corporation  by  the  stockholders,  can 
only  be  considered,  with  the  other  testimony  in  the  case  on  behalf  of 
complainant,  as  evidence  tending  to  establish  the  fact  that  when  the 
board  of  supervisors  estimated  the  value  of  the  canal,  ditches,  fiumes, 
water  chutes,  and  all  other  property  belonging  to  the  complainant,  and 
actually  used  and  useful  to  the  appropriation  of  water  by  the  company, 
no  consideration  y^as  given  by  the  board  to  the  evidence  showing  the 
amount  of  capital  actually  paid  into  the  corporation  or  the  actusJ, 
reasonable,  and  proper  cost  of  the  works.  The  court  finds  that  the 
evidence  in  the  case  does  establish  the  fact  that  the  board  failed  to 
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pcrfomi  its  duty  in  this  respect.  It  follows  that  the  value  o(  complain- 
ant's property  made  by  the  board  of  supervisors  and  the  water  rates 
fixed  by  the  board  with  respect  to  such  estimate  did  deprive  the  com- 
plainant of  property  without  due  process  of  law,  and  denied  to  it  the 
equal  protection  of  the  laws. 

The  question  as  to  the  amount  of  income  which  the  complainant  is 
entitled  to  receive  on  account  of  the  capital  actually  invested  remains 
to  be  considered.  The  act  of  1862  provides  that  the  board  of  super- 
visors should  not  reduce  the  water  rates,  rents,  or  tolls  "so  low  as  to 
yield  to  the  stockholders  less  than  one  and  one-half  per  cent,  per 
month  upon  the  capital  actually  invested."  Prior  to  June  26,  1896, 
and  for  a  period  of  more  than  25  years,  the  complainant  fixed  its  own 
rates  for  water  supplied  to  consumers,  but  at  no  time  did  it  fix  rates 
so  high  as  to  yield  i}4  per  cent,  per  month  upon  any  estimate  of  the 
value  of  the  property  or  capital  actually  invested.  This,  then,  was  a 
ri|^ht  under  the  statute  which  the  complainant  never  claimed  and  never 
r^uced  to  possession,  either  before  or  after  the  act  of  1885.  In  the 
Sinldng  Fund  Cases,  99  U.  S.  700,  720,  25  L.  Ed.  496,  Mr  Chief 
Justice  Waite,  speaking  of  the  power  of  congress  to  make  such  altera- 
tions and  amendments  of  the  charter  as  come  within  the  just  scope 
of  legislative  power,  used  language  appropriate  to  this  question.  He 
said: 

**That  tlila  power  has  a  limit,  do  one  can  doubt  All  agree  that  It  ctinnot 
be  used  to  take  away  property  already  acquired  under  the  operation  of  the 
charter,  or  to  deprive  corporations  of  the  fruits  actually  reduced  to  posses- 
sion al  contracts  lawfully  made." 

Tliis  statement  was  not  necessary  to  the  determination  of  the  ques- 
tion before  the  court,  but  it  appears  to  be  sound  in  principle.  The 
qualification  that  a  statutory  right  embraced  in  the  charter  of  a  corpo- 
ration must  be  reduced  to  possession  to  secure  the  constitutional  pro- 
tection against  alteration  and  repeal  is  unquestionably  a  law  of  the 
grant.    It  is  perhaps  true  that  there  might  be  cases  where  a  corpora- 
tion of  the  character  of  the  complainant,  having  invested  capital  in 
good  faith,  wotdd  not  be  held  to  l^ve  waived  its  ultimate  right  to  the 
limit  of  income  provided  in  its  charter  by  the  acceptance  of  a  smallo* 
income  during  the  progress  of  construction,  or  perhaps  even  longer, 
until  its  system  of  irrigation  had  brought  prospective  tracts  of  land 
under  successful  cultivation.    But  the  evidence  in  this  case  does  not  ' 
justify  the  complainant  in  making  that  claim.    It  had  waived  its  right 
to  an  income  of  ij4  per  cent,  per  month  by  not  making  rates  to  secure 
that  income  during  any  part  of  its  term  of  existence  prior  to  the  pass- 
age of  the  act  of  1885,  and  this  act  providing  that  the  net  annual  re- 
ceipts  as  adjusted  by  the  board  of  supervisors  should  not  be  less  than 
6  nor  snore  than  18  per  cent,  per  annum,  is  therefore  properly  applica- 
ble to  Uie  regulation  of  complainant's  rates. 

Let  a  decree  be  entered  in  Eavor  of  the  oonq»lainant  in  accordance 
with  this  opinion. 
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In  re  CLAFUN  et  aL 


(Olrcolt  Oonrt,  D.  Masaacfaosetts.  February  10,  IMS.) 

No.  1.087. 


OUBTOHS  AOHinUTBATIOH— SdFFIOIBHOT  OT  PrOTBST. 

Paragnipli  430  of  the  tariff  act  of  1897  provides  that  "gloTes  made 
wholly  or  In  part  of  leather  •  •  •  shall  pay  duty  at  the  following 
rates,  *  *  *  namely."  llien  follows  paragraph  440,  which  enamer- 
ates  several  kinds  of  gloves,  among  which  are  Schmaachen  ffiarea,  and 
the  rates  of  duty  on  each.  Beli,  that  a  protest  filed  by  an  Importer 
under  the  customs  administrative  act  of  ISOO  against  the  classification 
of  gloves  as  lambskin,  under  paragraph  441,  on  the  ground  that  they 
■honld  be  "asBeeaed  ander  paragraph  480  as  Bchmascb«i  gloves,"  was 
enffident  and  distinctly  Informed  the  collector  of  tlie  povltlon  of  tiie 
Importer,  since  paragraphs  438  and  440  miut  n&cessarUy  be  ewistrned 
together,  and  although  Schmaschen  gloves  are  not  mentioned  In  the 
former  the  duty  Is  assessed  thereunder. 

Petition  for  Review  of  Decision  of  Board  of  General  Appraisers. 

Charles  P.  Searle,  for  the  importers. 
WiUiam  H.  Garland,  Asst.  U.  S.  Atty. 

COLT,  Circuit  Judge.  The  only  question  which  arises  on  this  peti- 
tion for  review  is  the  sufRciency  of  the  protest.  Act  June  lo,  1890, 
§  14  (26  Stat.  137). 

The  collector  found  the  goods  were  lambskin,  and  dutiable  at  $2.50 
per  dozen  pairs  under  paragraph  441,  and  40  cents  additional  under 
paragraph  445,  of  the  tariff  act  of  iSgy  (^0  Stat.  192),  and  assessed 
the  duties  accordingly ;  whereupon  the  petitioners  made  the  following 
protest : 


"Hon.  Collector  of  the  Port  of  Boston— Dear  Sir:  We  hereby  respectfully 
^test  against  your  action  In  asseeslng  and  exacting  duty  on  4  casea 
leather  goods,  G.  Y.  &  8.  63/56,  Imported  Into  this  port  on  the  2iid  day  ot 
Jannaty,  1000,  per  Str.  Turcoman,'  at  the  rata  of  $2.90  p«  dosen,  but  claim 
they  should  be  assessed  under  Schedule  N,  paragraph  439,  as  Schmaachen 
gloves  dutiable  at  $2.15  per  dozen.  We  pay  the  additional  sum  exacted  by 
yon  In  order  to  get  possession  of  the  goods,  but  claim  and  respectfully  ask 
to  have  the  amount  refunded  to  ns. 

"We  Inclose  a  sample  of  the  goods  for  your  consideration,  claiming  tbey 
are  commercially  known  as  Schmascb^  goods  and  not  lamb  gloves. 


.  The  case  then  went  to  the  board  of  general  appraisers  for  decision. 
As  a  result  of  the  evidence  taken  before  the  board  of  general  a|^ais- 
ers,  the  government  abandoned  its  contention  that  the  goods  were 
lambskin  gloves,  and  admitted  that  they  were  Schmaschen  gloves. 
The  government  then  took  the  position  that  the  protest  was  insuf- 
ficient, and  the  board  of  general  appraisers  sustained  this  position,  and 
affirmed  the  decision  of  the  collector  on  this  g^round. 

The  object  of  the  statute  in  requiring  a  protest  is  to  inform  the  col- 
lector  distinctly  of  the  position  of  the  importer.  Technical  {»%ci»oo 
is  not  required,  nor  is  brevity  fatal.  U.  S.  v.  Salambier,  170  U.  S.  621 , 
626,  18  Sup.  Ct.  771,  42  L.  Ed.  1 167,  and  cases  dted. 

In  U.  S.  V.  Salambier  the  protest  did  not  refer  to  any  paragraph  of 


"Boston,  Jan.  24,  1900. 


'Very  respectfully  yours. 


Claflln,  Young  &  Stanl^.** 


the  tviff  act,  but  briefly  stated  "that  the  said  goods  under  existing 
laws  are  dutiable  at  2  cts.  per  lb.,  and  the  exaction  of  a  higher  rate 
is  unjust  and  illegal."  This  protest  was  held  sufficient,  although  there 
were  two  paragraphs  relating  to  the  class  of  goods  in  question,  under 
either  of  which  the  duty  was  two  cents  per  pound.  The  court  said : 

"In  tlila  Instance,  It  was  Impossible  for  the  collector  to  have  read  tbe 
protest  without  percetTing  that  his  classlflcotlou  of  the  merchandise,  sa 
dutiable  under  paragraph  239  of  the  tariff  act  at  fifty  per  cent,  ad  valorem, 
was  objected  to,  and  that  the  Importer  claimed  that,  ander  the  law,  the 
goods  were  dutiable  at  two  cents  per  pound.  Tbe  collector  could  not  have 
been  per^ised  by  the  omlselon  to  name  the  flpeclflc  paragraph  which  the 
Imports  sought  to  have  applied,  for  there  were  but  two  paragraphs,  besides 
KS,  which  dealt  with  the  subject,  namely,  paragraphs  818  and  819,  and  ' 
nndcT  dther  of  tbem  tbe  duty  was  that  claimed  by  the  Importer,  two  cents 
per  pound."  170  U.  S.  620,  18  Sup.  Ot  778,  43  L.  Bd.  11«T. 

In  the  case  at  bar  the  protest  indicated  distinctly  and  definitely  the 
ground  of  the  importers'  objection  to  the  duties  assessed.  It  declares 
that  the  goods  are  Schmaschen  gloves,  dutiable  under  Schedule  N, 
par.  439.  Neither  the  collector  nor  the  board  of  general  appraisers 
had  any  difficulty  in  understanding  the  exact  issue  which  the  importers 
raised.  After  reading  the  protest,  it  was  impossible  not  to  perceive 
what  the  importers  objected  to  and  what  they  claimed  under  the  law. 
In  the  collector's  letter  to  the  board  of  general  appraisers  transmitting 
the  protest,  with  accompanying  papers,  he  says:  "The  protestants 
have  duly  complied  with  the  requirements  of  section  14  of  the  act  of 
June  10,  1890. 

It  is  contended  that  the  protest  is  insufficient  because  paragraph 
439  is  named  instead  of  paragraph  440,  where  Schmaschen  gloves  are 
mentioned.  A  glance  at  the  two  paragraphs,  however,  shows  they 
are  connected  by  the  word  "namely,"  and  that  both  must  be  read  to- 
gether as  one  paragraph : 

"438.  Gloves  made  wholly  or  In  part  of  leather,  whether  wholly  or  partly 
manufactured,  shall  pay  duty  at  the  following  rates,  the  lengths  stated  in 
eacb  case  being  tbe  extreme  length  when  stretched  to  their  full  extent, 
nam^: 

"440.  Women's  or  children'*  'glace*  finish.  Schmaschen  (of  Sheep  origin), 
not  over  fourteen  iDcbea  In  lengtb*  one  dtdlar  and  seventy-fire  caits  per 
dozen  pairs;  over  fourteen  inches,  and  not  over  seventeen  inches  In  length, 
two  dollars  and  twenty-five  cents  per  dozen  pairs;  over  seventeen  tncbee  in 
length,  two  dollars  and  seventy-flve  cents  per  dozen  pairs;  men's  '^ace' 
flnisti,  Schmaschen  (sheep),  three  dollars  per  dozen  pairs."  ' 

Paragraph  439  does  not  provide  any  specific  rate  of  duty  upon  the 
articles  mentioned.  It  simply  declares  that  "gloves  made  wholly  or 
in  part  of  leather,  whether  wholly  or  partly  manufactured,  shall  pay 
duty  at  the  following  rates,  *  ♦  ♦  namely."  Then  foUows  para- 
grapli  440,  which  enumerates  several  kinds  of  gloves,  among  which  are 
the  Schmaschen,  and  the  rates  of  duty,  which  are  assessed  under  para- 
graph 439.  Paragraph  439  refers  to  the  succeeding  paragraph,  and 
paragraph  440  refers  to  the  preceding  paragraph.  When  the  im- 
porters in  their  protest  referred  to  paragraph  439,  and  at  the  same 
time  mentioned  Schmaschen  gloves,  they  necessarily  included  para- 
graph 440,  because  the  two  parag^phs  must  be  consolidated  in  order 
to  subject  the  articles  mentioned  therein  to  any  rate  of  duty. 
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The  further  objection  is  taken  that  the  protest  names  $2.15  per 
dozen  pairs  as  the  rate  of  duty,  and  that  no  such  rate  of  duty  on 
Schmaschen  gloves  is  found  in  paragraph  439  or  paragraph  440. 

The  reason  why  the  importers  in  this  protest  named  $2.15  instead  of 
$1.75  as  the  rate  of  duty  is  apparent,  and  could  lead  to  no  misunder- 
standing as  to  the  rate  daimed.  The  collector  had  assessed  a  duty  of 
$2.50  per  dozen  pairs  under  paragraph  441,  and  40  cents  additional 
duty  under  paragraph  445.  The  importers  made  no  objection  to  this 
additional  assessment  under  paragraph  445,  and  they  therefore  added 
this  40  cents  additional  duty  to  $1.75,  which  is  the  duty  mentioned  in 
paragraph  440  on  the  Schmaschen  gloves  in  question.  Under  these 
circumstances,  it  was  unnecessary  for  the  importers  to  refer  in  their 
protest  to  this  additional  duty  under  paragraph  445,  because  they  made 
no  objection  to  this  further  assessment;  and  the  statement  in  their 
protest  of  the  rate  of  $2.15  per  dozen  becomes  perfectly  intelligible,  in 
view  of  the  collector's  action  and  their  own  position. 

In  my  opinion,  and  for  the  reasons  already  given,  this  is  not  a  case 
where  the  importers  claim  in  their  protest  that  the  merchandise  i& 
flutiable  under  a  specific  paragraph,  and  are  now  seeking  to  classify  the 
merchandise  under  a  diflferent  paragraph,  and  therefore  the  two  cases 
on  which  the  government  relies  are  not  in  point.  In  re  Sherman 
(C.  C.)  49  Fed.  224;  In  re  Austin  (C.  C.)  47  Fed.  873. 

I  am  satisfied  that  the  ruling  of  the  board  of  general  appraisers  in 
this  case  was  wrong,  and  that  their  decision  should  be  reversed,  and 
judgment  entered  for  the  importers;  and  it  is  so  ordered. 

Judgment  for  petitioners. 


Patbhts— Bdit  nr  Equrrr  roa  Iimimoxiuirr— A.ttaceuio  JnanDicTKnt  attkb 

Decree. 

Where  a  suit  in  equity  for  InMngemeDt  ot  a  patent  has  been  beard, 
on  tbe  merltB,  and  a  decree  for  complainant  entered,  which  has  been 
affirmed  on  appeal,  la  the  regular  course  of  procedure  the  qneetlcMt  of 
Jurisdiction  la  not  thereafter  open,  and  defendant  will  not  be  giv^en 
leave  to  bring  forward,  by  a  supplemental  bUl  in  tbe  nature  of  a  t»Ul  of 
review,  a  foreign  patent  to  tbe  same  patentee^  for  t3ie  purpose  of  sbow- 
Ing  that  by  reason  of  tbe  expiration  ot  sucb  patent  tbe  one  In  suit  bad 
ttplred  prior  to  the  commencement  of  the  suit;  and  the  cojart  waa 
therefore  without  Jurisdiction  In  equity,  where  tbe  identity  of  tbe  In- 
vfflitlon  claimed  In  tbe  two  patents  is  so  doubtful  ttiat  bad  UHOk  ea&not 
be  Imputed  to  tbe  patenteew 

In  Equity.  Suit  for  infringement  of  patents^  Sur  defendant's  pe- 
tition for  leave  to  bring  forward  by  supplemental  bill,  in  the  nature 
of  a  bill  of  review,  a  Canadian  patent. 


BI/I88  V.  REED. 


(drcnlt  Gourt,  W.  D.  Pennsylvania.   Febmary  8,  1B02.) 


No.  14,  Nov.  Term,  1S86. 


J.  H.  Whitaker  and  Lysander  Hill,  for  petitioner. 
John  R.  Bennett  and  H.  H.  Bliss,  for  defendant. 
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ACHESON,  Circuit  Judge.  The  entire  subject-matter  of  this  suit 
belongs  to  a  class  over  which  equity  has  general  jurisdiction,  and 
the  case  proceeded  on  the  merits  to  a  decree  against  the  defendant 
(102  Fed.  903),  which  has  been  affirmed  by  the  United  States  circuit 
court  of  appeals.  In  the  regular  course  of  procedure,  then,  the  ques- 
tion of  Jurisdiction  is  not  open.  Reynes  v.  Dumont,  130  U.  S.  354. 
9  Sup.  Ct.  486,  32  L.  Ed.  934;  Kilbourn  v.  Sunderland,  130  U.  S.  505, 
9  Sup.  Ct.  594,  32  L.  Ed.  1005. 

This  is  an  application  by  the  defendant  for  leave  to  bring  for- 
ward by  supplemental  bi!l,  in  the  nature  of  a  bill  of  review,  a  Canadian 
patent  granted  to  Elward  on  April  23,  1881, 1'or  the  term  of  15  years, 
for  the  purpose  of  showing  that,  by  reason  of  the  expiration  of  that 
patent,  the  United  States  patent  to  Elward,  embraced  in  this  bill, 
had  expired  before  the  commencement  of  this  suit,  and  therefore  that 
the  phdntiff  should  have  proceeded  at  law  as  to  that  patent.  The 
defendant's  petition  alleges  that  "one  of  the  inventions  contained 
and  claimed  in  said  Canadian  patent  is  identical  with  the  invention 
contained  and  claimed  in  Elward's  United  States  patent."  The  de- 
fendant has  laid  before  the  court  a  copy  of  the  Canadian  patent.  It 
contains  28  claims,  but  only  one  of  these  claims,  namely,  claim  21, 
is  alleged  to  be  for  the  invention  contained  and  claimed  in  Elward's 
United  States  patent. 

It  is  alleged  that  at  the  time  of  the  grant  of  the  United  States 
patent  to  Elward  the  existence  of  the  Canadian  patent  was  fraud- 
ulently suppressed  by  Elward,  and  a  false  oath  was  made  by  him 
that  the  invention  had  not  been  patented  to  him  in  any  foreign  coun- 
try. It  is  further  alleged  that  the  plaintiff  and  one  of  his  solicitors 
knew  of  the  Canadian  patent,  and  of  the  expiration  of  the  United 
States  patent,  when  this  suit  was  brought,  and  that  they  acted  in  bad 
faith  in  instituting  this  suit  in  equity. 

I  am  not  satisfied  of  the  truth  of  any  of  the  allegations  impeaching 
the  good  faith  of  Elward,  or  of  the  plaintiff  or  his  solicitor.  Elward's 
oath  was  made  on  January  22,  1883,  after  his  application  had  taken 
the  final  form  in  which  the  United  States  patent  was  issued.  Now, 
the  United  States  patent  contains  a  single  claim,  which  is  for  a  spe- 
cific combination  of  named  elements.    Claim  21  of  the  Canadian  pat- 
ent also  is  for  a  specific  combination  of  named  elements.    It  is  by 
no  means  clear  that  these  two  claims  are  for  the  same  invention. 
They  appear  to  me  to  be  for  materially  different  combinations.  The 
elements  of  the  two  claims,  as  I  read  the  claims,  differ  essentially. 
To  say  the  least  of  it,  identity  of  the  inventions  covered  by  these  two 
claims  is  so  doubtful  that  Elward  might  have  taken  the  oath  he  did, 
and  tlxe  plaintiff  and  his  solicitor  have  proceeded  as  they  have  done, 
in  perfect  g^od  faith.   As  the  element  of  bad  faith  is  absent,  no  suf- 
ficient ground  for  granting  this  application  appears.    I  an}  the  more 
satisfied  with  this  conclusion  because,  in  an  action  at  law  brought 
now,  the  statute  of  limitations  would  bar  the  plaintiff's  claim  in  whole 
or  part. 

And  now,  to  wit,  February  8,  1902,  the  application  of  the  defend- 
ant for  leave  to  bring  forward,  by  supplemental  bill  in  the  nature  of 
a  bill  o£  review,  the  Canadian  patent  recited  in  his  petition,  is  denied. 
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BALCH  T.  ONK  MILLION  TWO  mJNDRED  AND  SIZT7-ONa 

THOUSAND  FEET  OF  LUMBER. 


a>lstrlct  Ooart;  B.  D.  PennsylTania.  Felvuaiy  14.  10Q&) 


N08. 57,  60. 


taZPFlMO — NsaUOKHT  LOADIRG  OP  VESSEL— D AH AOBB  TO  CKABTKBEB. 

Evidence  considered,  and  held  to  sustain  tbe  claim  of  a  charterer  that 
a  cargo  of  timber  was  Improperly  stowed  by  tlie  mastw,  by  reason 
of  which  the  full  carrying  capacity  of  the  vessel  was  not  Dtlllzed,  and 
tbe  charterer,  who  paid  a'lnmp  sum  aa  charter  hire  for  tbe  voyage,  n» 
talned  loea  for  which  be  waa  ratltled  to  damages. 

In  Admiralty.    Suit  by  charterer  to  recover  damages  for  failure 
ship  to  carry  a  full  cargo,  and  cross  libel  for  demurrage. 

Horace  L.  Cheyney  and  John  F.  Lewis,  for  the  John  A.  Briggs. 
Theodore  M.  Etting  and  Jones,  Carson  &  Beeber,  for  the  charterer. 

J.  B.  -McPHERSON,  District  Judge.  These  cross  libels  disclose 
a  dispute  between  a  ship  and  her  charterers,  the  ship  being  charged 
with  improper  stowage  of  a  cargo  of  timber,  whereby  the  carrying  ca- 
pacity of  the  vessel  was  not  fully  utilized;  and  the  charterers  being 
charged  with  failure  to  deliver  the  cargo  properly,  whereby  delay  oc- 
curred, and  a  liability  for  demurrage  arose.  The  testimony  is  vol- 
uminous and  conflicting,  and  will  support  the  theory  of  either  party. 
It  has  not  been  easy  to  reach  a  conclusion,  but,  on  the  whole,  it  seems 
to  me  that  the  weight  of  the  evidence  is  against  the  ship,  and  I  have 
therefore  adopted,  with  modifications,  the  findings  of  fact  proposed  by 
the  charterers.    Thus  modified,  they  are  as  follows : 

I.  The  Pacific  Pine  Company,  a  California  corporation  engaged  in 
the  lumber  business,  having  orders  from  the  Atlantic  seaboard  for 
lumber  of  various  sizes,  amounting  in  the  aggregate  to  1470,000  feet, 
the  acceptance  of  which  was  dependent  upon  their  ability  to  charter  a 
suitable  vessel,  entered  upon  negotiations  with  the  managing  owner  of 
the  ship  John  A.  Briggs  for  the  charter  of  that  vesseL   The  negotia- 
tions resulted  in  the  execution  of  a  charter  party,  undo*  whose  terms 
the  vessel  was  let  unto  the  Pacific  Pine  Company  for  the  carriag^e  of 
"a  full  cargo  of  sawn  lumber  and  timber"  from  one  or  two  safe  loading 
places  on  Puget  Sound,  as  might  be  ordered  by  the  charterers,  to 
Philadelphia  or  New  York,  the  consideration  being  the  lump  sum  of 
$23,500.   The  timber  was  to  be  "of  such  length  and  sizes  as  can  be 
taken  through  vessel's  present  hatchways  or  bow  or  stem  ports,  if 
any,  and  on  deck,"  these  ports  to  be  large  enough  to  recehre  timber 
24x24  inches  square.   The  cargo  was  to  be  stowed  undM'  the  captain's 
supervision  and  direction,  and  the  stevedore  employed  by  the  vessel 
was  to  be  mutually  satis^ctory  to  the  captain  and  charterers  or  their 
agents.   Thirty-two  working  days  were  allowed  for  loading,  this 
period  to  begin  "twenty-four  hours  after  vessel  is.  at  loading  place 
designated  by  charterers  or  their  agents,  her  inward  cargo  or  unneces- 
sary  ballast  discharged,  and  she  is  ready  to  receive  cargo,  and  captain 
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has  notified  them  in  writing  to  that  effect."  For  each  day's  detention 
%y  default  of  [the  charterers]/'  $120  in  gold  was  to  be  paid. 

2.  Hie  charterers  divided  the  cargo  to  be  shipped  between  two  mills* 
one  at  Port  Gamble  and  one  at  Port  Blakeley,  both  on  Puget  Sound. 
A  duplicate  order  was  given  to  each  mill,  this  being  a  customary  and 
proper  division,  and  Port  Gamble  was  named  as  the  first  place  of  load- 
ing.   On  the  arrival  of  the  ship  from  the  voyage  on  which  she  was  en- 
gaged when  the  contract  was  made,  she  was  ordered  to  Port  Gamble, 
where  she  arrived  on  December  12,  1900.   The  charterers  intended  to 
ship  from  Port  Gamble  735,000  feet  of  lumber,  and  of  this  amount 
250,000  feet  had  been  already  cut,  and  was  stored  upon  the  wharf. 
Ijie  vessel  did  not  report  herself  in  readiness  to  receive  cargo  until 
December  21st,  by  which  time  the  amount  of  lumber  cut  and  on  the 
wharf  had  increased  to  nearly  600,000  feet.   This  quantity  was  made 
up  of  lumber  and  timber  of  various  dimensions  and  sizes:  125,000 
feet  was  decking,  2x4  to  4x6  inches,  averaging  32  feet  in  length; 
75,000  feet  was  boards,  1x6,  12  to  16  feet  long;  and  535,000  feet  was 
heavy  timber,  of  different  lengths  and  sizes,  running  from  10x12  in 
breadth  and  thickness,  and  50  to  85  feet  in  length,  to  26x26,  and  40 
to  50  feet  in  length,  some  sticks  being  even  longer.   When  the  vessel 
reported  her  readiness  to  receive  cargo,  the  charterers  tendered  the 
600,000  feet  already  on  the  wharf.   All  the  boards  and  decking,  and 
nearly  all  the  timber  of  heavier  and  larger  sizes,  had  been  cut.  About 
150,000  feet  was  still  to  be  cut,  and  this  was  for  the  most  part  made  up 
of  the  smaller  sizes  of  the  large  timber.    The  cargo  was  piled  on  the 
wharf,  end  on  to  the  ship,    AH  sizes,  from  10x12  upward,  were  placed 
in  one  solid  pile  about  50  feet  in  length  and  15  or  16  feet  high.  The 
boards  and  decking  were  intended  to  be  used  for  stowage,  and  for 
loading  imder  the  poop.   They  were  separately  piled  alongside  the 
timber.   Toward  tas  eastern  end  of  the  pile  some  boards  and  decking 
were  on  top  of  the  timber,  but  at  least  50  feet  of  the  timber  was  clear 
of  this  small  lumber.   The  larger  and  heavier  sizes  of  the  timber, 
speaking  generally,  were  at  the  bottom  of  the  pile,  and  the  smaller 
sizes  on  the  top.    It  is  neither  practicable  nor  customary  to  pile 
each  size  separately.   The  larger  and  longer  sizes  are  usually  cut 
first,  so  that,  if  any  imperfections  appear,  the  timber  can  be  cut  shorter 
or  planed  down,  and  thus  utilized  for  smaller  sizes.    The  sticks  are 
piled  on  the  wharf  as  they  are  cut.   In  the  present  case,  the  practice 
usually  observed  was  folfowed. 

3.  'Fhe  lower  hold  of  the  ship  had  a  carrying  capacity  of  about 
450,000  feet,  and  the  lower  between-decks  could  carry  a  simUar 
amount.    As  750,000  feet  was  to  be  shipped  at  Port  Gamble,  it  was 
necessary  to  use  both  these  spaces.    Under  such  conditions,  the  proper 
practice  would  have  been  to  load  both  at  the  same  time,  putting  the 
sticks  either  in  the  hold  or  in  the  lower  between-decks,  as  their  di- 
mensions might  require,  and  filling  up  the  vacant  spaces  with  boards 
and  decking.    Captain  Balch,  the  master  of  the  ship,  did  not  pursue 
this  course  for  two  reasons :   First,  he  was  ordered  by  his  owners  to 
stow  the  lower  hold  first ;  and,  second,  he  himself  believed— honestly, 
no  doubt,  but  none  the  less  mistakenly^hat  none  of  the  timber  that 
was  on  top  of  the  pile  was  of  such  dimensions  as  to  admit  of  stowage 
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in  the  lower  hold  through  the  vessel's  hatchways  and  ports.  He 
therefore  declared  his  inability  to  receive  any  part  of  the  cargo 
tendered,  and  for  three  weeks  he  made  no  effort  by  actual  experiment 
to  ascertain  whether  any  of  the  timber  accessible  would  go  into  the 
vessel  or  not,  but  simply  rested  upon  his  belief  that  the  timber  which 
was  on  the  top  of  the  pile  could  not  be  used.    On  January  15th,  j 
under  changed  orders  from  his  owners,  for  the  first  time  he  accepted 
the  cargo,  and  began  the  loading  of  his  vessel  by  putting  mOre  than  I 
loo.ooG  feet  of  the  boards  and  decking,  which  had  been  intended  for  ' 
stowage,  in  the  bottom  of  the  lower  hold  and  in  the  wings,  where  1 
larger  and  heavier  timber  should  have  been  placed.    After  this  had  | 
been  done,  he  then  for  the  first  time  endeavored  to  take  the  larger  and 
heavier  timber,  and  found  immediately  that  he  had  been  mistaken  in 
supposing  that  he  could  not  load  the  timber  that  had  been  offered. 
Working  from  the  top  of  the  pile  down,  he  had  no  difficulty  between  j 
January  15th  and  February  6th  in  taking  on  board  all  of  the  timber  ! 
which  was  on  the  wharf  at  the  time  when  he  reported  his  readiness  to 
receive  cargo,  together  with  more  than  150,000  feet  that  was  cut  and  1 
delivered  thereafter. 

4.  To  stow  such  a  cargo  as  this  properly,  dunnage  should  be  laid  on  \ 
top  of  the  ballast.   Heavy  timber  should  then  be  placed  on  top  of  the 
dunnage,  and  the  boards  and  decking  should  be  used  wherever  the 
lengths  of  the  timber  sticks  are  such  as  to  leave  unfilled  spaces.    The  | 
smaller  lumber — ^the  boards  and  the  decking — should  also  be  used  to  j 
fill  the  spaces  between  the  beams  that  separate  the  lower  between-  \ 
decks  from  the  lower  hold.   The  material  thus  used  is  technically 
known  as  "beam  filling."   The  loading  of  the  two  lower  decks  of  the 
ship  was  nearly  finished  at  Port  Gamble.   A  little  additional  lumber 
was  placed  on  these  decks  after  she  arrived  at  Port  Blakeley. 

The  loading  of  the  ship  at  Port  Gamble  was  defective  in  the  follow- 
ing respects: 

(1)  The  ballast  was  improperly  trimmed,  causing  the  vessel  to  be 
considerably  down  by  the  stern,  in  consequence  of  which  it  was  found 
impracticable  to  stow  cargo  properly  under  her  poop  deck.  1 

(2)  There  was  no  beam  filling  whatever  between  her  beams,  al-  ' 
though  this  might  have  been  put  in,  if  the  stowing  had  been  skillfully 


(3)  There  were  numerous  empty  spaces  in  the  lower  hold  and  the 
lower  between-decks.  The  condition  of  the  vessel  on  her  arrival  at 
Port  Blakeley  is  technically  known  as  "blown  up." 

In  consequence  of  the  trim  of  the  vessel,  the  marine  surveyors  would 
not  permit  her  to  be  loaded  at  Port  Blakeley  with  her  proper  comple- 
ment of  cargo,  either  on  deck  or  under  the  poop,  and  of  the  735,ocx> 
feet  of  lumber  intended  by  the  charterers  to  be  shipped  from  Port 
Blakeley  it  was  found  practicable  to  load  the  vessel  with  no  more  thain 
526,^80  feet.  This  quantity,  together  with  the  735,000  feet  theretofore 
received  at  Port  Gamble,  made  up  a  cargo  of  1,261,980  feet;  and  this 
was  carried  by  the  vessel  from  Pt^fct  Sound  to  Philadelphia,  and  was 
there  delivered,  upon  payment  of  the  full  charter  money,  to  the  persons, 
entitled  to  receive  it. 
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5.  Before  the  charter  was  agreed  to,  the  managing  owner  had  stated 
how  much  lumber  the  ship  had  carried  on  previous  voyages,  and  upon 
inquiry  these  statements  had  been  confirmed.  Upon  the  voyages  re- 
ferred to  she  had  carried  the  following  cargoes  of  lumber ; 

From  Puget  Sound  to  Sydney,  i,555,&Z3  feet. 
From  Puget  Sound  to  Plymouth,  1,430,000  feet. 
From  Puget  Sound  to  South  Africa,  1,483,000  feet. 
The  lumber  carrying  capacity  of  the  vessel  is  estimated  by  Capt. 
Balch  as  follovi^ : 

Lower  bold   ,   450,000  feet 

Lower  between-Aecka    450.000  ** 

Uppw  between-decks    450,000  " 

Deck  load    90,000  •* 

Poop  stowage    30.000  " 

UaklDg  a  total  of  1.470.000  •* 

Upon  her  arrival  at  Philadelphia,  the  vessel  was,  at  the  instance  of 
the  charterers,  examined  by  two  expert  stevedores.  One  of  them  ex- 
amined her  before  any  of  the  lumber  had  been  discharged.  The  other 
was  sent  over  from  New  York,  and  did  not  arrive  until  after  the  upper 
between-decks,  the  lower  between-decks,  the  deck  load,  and  the  poop 
had  been  discharged.  The  testimony  of  the  former  witness  is  that,  ii 
properly  laden,  the  ship  could  have  carried  about  238,000  additional 
feet  of  cargo.  The  testimony  of  the  New  York  stevedore  is  confined 
to  the  lower  hold,  and  to  the  loss  occasioned  by  th^  absence  of  beam 
filling  therein.  This  he  estimated  at  more  than  100,000  feet. 

6.  After  the  cargo  had  been  discharged  and  was  on  the  wharf,  and 
after  the  vessel  had  been  attached  for  improper  stowage,  the  master 
of  the  ship  brought  a  counter  suit  for  delay  at  the  port  of  loading. 
Upon  this  point,  without  referring  to  the  evidence  in  detail,  it  seems 
to  me  to  be  enough  to  say  that  at  no  time  after  the  vessel  was  reported 
to  be  ready  for  loading  was  therfc  any  delay  occasioned  by  default  of 
the  charterers,  their  agents  or  servants.  On  the  contrary,  after  de- 
ducting from  the  time  consumed  in  actual  Icxiding  such  time  as  cannot 
properly  be  charged  against  the  charterers,  the  cargo  vras  put  on 
board  in  less  time  than  is  allowed  by  the  contract.   As  already  stated, 

'  the  delay  of  three  weeks  that  occurred  before  the  loading  began  was 
due  to  the  fault  of  the  ship. 

7.  If  properly  loaded,  the  ship  could  have  carried  1,470,000  feet  of 
Itunber.  The  quantity  actually  carried  was  only  1,261,980  feet.  There 
was  therefore  a  deficiency  of  cargo,  due  to  the  improper  disposition 
of  the  ballast  and  the  bad  stowage  of  the  cargo,  and  for  the  loss  thus 
occasioned  the  ship  must  be  held  liable. 

The  measure  of  damages  is  the  difference  between  the  price  at  Port 
Blakdey  of  the  lumber  that  the  ship  could  have  carried  if  she  had  been 
properly  stowed  and  the  contract  price  of  such  lumber  at  Philadelphia, 
less  the  cost  of  carriage,  with  interest  from  the  day  when  the  contract 
price  would  have  been  paid.  The  record  does  not  contain  testimony 
that  enables  me  to  compute  the  sum  due,  and  therefore  (unless  t^ 
parties  can  agree  upon  the  amount)  a  cmnmissioner  must  be  ap- 
poffited. 
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It  may  be  proper  to  add  that  after  the  dispute  arose  at  Port  <SBmble 
the  evidence  shows  clearly  that  both  parties  expected  a  lawsuit  to  fol- 
low, and  were  anxious  to  lose  no  point  that  might  be  of  advantage. 
Hither,  I  dare  say,  was  willing  to  shift  his  ground  if  something  might 
perhaps  be  gained  thereby,  and  the  correspondence  show^  the  irritated 
watchfulness  on  both  sides  that  might,  under  such  drcuxnstances,  be 
looked  for.  As  I  regard  the  case,  however,  these  maneuvers  for  posi- 
tion are  not  of  ^eat  importance.  The  determining  &cts  are  the  own- 
er's mistaken  direction  to  the.  master  to  load  the  lower  hold  first,  and 
the  master's  mistaken  belief  that  he  was  not  able  to  take  on  board  the 
timber  that  for  three  weeks  was  always  at  his  command. 

In  No.  60  the  libel  is  dismissed.  In  No.  57  the  libelant  is  entitled  to 
a  decree.  In  view  of  the  closely  balanced  testimony,  the  costs  in  both 
cases  will  be  divided. 


STSrrSON  et  at  t.  HEBRESHOFF  MFG.  00.  et  aL 
(ClTcnlt  Oourt  D.  Rliode  Uand.  Febmaty  17,  ite) 
No.  2,578. 

L  Patemts— Soop*  cer  Iktention— Limttatioh  bt  Nawb. 

Where  an  Inventor  hag  made  aod  patented  a  thing  which  I0  novel,  but 
which  performs  In  part  the  functions  of  each  of  two  old  Btmctures,  his 
selection  of  the  name  of  one  of  them  for  his  Invention,  as  being  ap- 
proximately deflcrlptlve.  should  not  be  held  a  limitation  which  deprives 
him  of  the  right  to  proteetioo,  save  as  to  the  features  of  his  Inrentiwi 
which  are  appropriately  described  by  such  name;  nor,  on  tbe  other 
hand,  can  be  escape  antldpatloD  by  a  prior  structnie  because  it  was 
given  a  different  name,  where  the  functions  of  tiie  two  are  snbstantlaUy 
tbe  same. 

IL  Same — AKTioiPATTOn — Ships'  KREiiS. 

The  Mclntyre  patent  No.  398,713,  for  a  ship's  keelscm,  was  anticipated 
by  patent  Ko.  367,828,  to  the  same  patentee,  for  a  box  ke^,  which  de- 
scribes a  keel  formed  of  a  single  piece  of  cast  metal,  while  the  later 
patent  describes  substantially  the  same  structure,  divided  into  sections 
for.  convenience  of  handling  In  tbe  construction  of  larger  vess^s,  th« 
sections  having  end  walla  Integral  with  the  sides  and  bottom,  by  means 
of  -which  they  are  bolted  togethw  when  in  place;  Uie  change  being  one 
which  does  not  involve  invention. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  393,7x3,  for 
a  ship's  keelson,  granted  November  27,  1888,  to  James  Mclntyre,  as- 
signor of  one-half  to  John  A.  Stetson.   On  final  hearing. 

£.  Maynadier,  for  complainants., 
alter  H.  Barney  and  Francis  Colwdl,  for  defendants. 

BROWN,  District  Judge.  This  suit  is  for  infringement  of  letters 
patent  No.  393,713,  dated  November  27,  1 888,  to  James  Mclntyxe, 
assignor  of  one-half  to  John  A.  Stetson,  for  a  "ship's  keelson."  The 
defenses  are  invalidity  and  noninfringement. 

Tbe  first  and  fourth  claims  only  are  in  suit: 

**(!)  In  a  vessel,  the  compound  kelson,  herein  described,  made  up  of  two 
«r  more  s^aiate  sectious,  the  side  and  end  walls  of  which  are  Int^cra.!.  tl&et 
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■Kthmi  belns  secnred  together  end  to  end,  TObetanHally  as  and  for  ttie 

irarpoae  aet  forth." 

.  "(4)  In  a  vessel,  tbe  componnd  keelson  herein  d^rlbed.  made  np  of  two 
or  mm  s^urate  sections,  the  end  and  side  walls  of  which  are  Integral,  the 
aections  being  secured  together  end  to  end,  and  provided  with  one  or  morm 
ooRspIecee  to  nistaln  the  ribs,  substantlaUr  aa  and  tor  tbe  purpose  set 
forth." 

The  specification  states : 

"My  Invention  consists,  mainly,  In  a  keelson  made  np  of  sections,  each 
having  one  or  more  cross  walls  which  are  integral  with  Its  side  walls,  the 
sections  being  secured  together  end  to  end.  *  *  •  The  sections  are  se- 
cured together  end  to  end  by  fastenings,  d,  some  of  which  consist  of  bolts 
and  nots,  while  others  consist  of  clamps  and  keys,  as  shown." 

A  considerable  amount  of  evidence  and  of  argument  is  devoted  to 
distinctions  between  a  'Oceel"  and  a  "keeUon."  Many  definitions  are 
quoted ;  bttt  the  distinction  is  pointed  out  sufficiently,  for  the  puiposes 
of  this  case,  in  the  definition  from  the  Century  Dictionary : 

"Keel.  *  *  *  (2)  "nie  principal  timber  In  a  ship  or  boat,  extending  tnm 
Item  to  stem  at  tbe  bottom,  supporting  the  whole  frame,  and  consistJng  of  a 
ttofflber  of  pieces  scarfed  tt^ether  and  bolted  together;  in  Iron  vessels,  the 
combioation  of  plates  corresponding  to  the  keel  of  a  wooden  vessel. 

"Keelson,  Kelson.  A  line  of  Jointed  timbers  In  a  ship  laid  on  the  middle 
of  the  floor  timbers  over  the  keel,  fastened  with  long  bolts  and  clinched, 
tbos  binding  the  floor  timbers  to  the  keel;  In  iron  ships,  a  combination  of 
plates  ooRespondlng  to  the  keelson  timber  vt  a  wooden  vcsatf 

From  the  specification,  it  would  seem  that  the  structure  of  the  pat- 
ent was  intended  to  be  used  in  connection  with  a  wooden  keel  or  a 
kee^  plate.  The  specification  says:  "Of  course,  keel,  E,  may  be 
dispensed  with,  if  desired,  in  which  case  keel  plate,  D,  is  the  keel." 

Nevertheless,  if  we  regard  structural  considerations,  the  connected 
sections  of  cast  metal,  called  by  the  patentee  a  "compound  keelson," 
are  more  analogous  to  the  ked  of  an  ordinary  ship  than  is  the  keel 
plate,  D,  since  the  connected  sections  extending  from  stem  to  stem 
are  the  principal  members  of  the  backbone  of  the  ship,  and  the  keel 
plate,  D,  does  not,  by  itself,  perform  the  function  of  an  ordinary  keel, 
though  it  may  perhaps  be  called  a  "keel"  because  it  is  at  the  bottom 
of  the  ship.    But  this  case  should  turn  upon  a  consideration  of  the 
patentee's  structiire,  rather  than  upon  distinctions  between  the  words 
"keel"  and  "keelson,"  since  the  patent,  read  as  a  whde,  clearly  de- 
scribes and  claims  the  thing  which  the  patentee  desires  to  cover,  as 
well  as  the  function  it  is  to  perform. 

The  complainants'  departure  from  older  forms  of  construction  has 
resulted  in  a  structure  to  which  neither  the  word  "keel"  nor  the  word 
"keelson,"  as  defined,  is  strictly  applicable.  It  would  seem  from  the 
specification  that  the  patentee  intended  to  use  his  structure  in  con- 
junction with  a  wooden  keel,  or  with  a  keel  plate;  but  it  is  by  no 
means  apparent  that  it  is  impractical  for  use  without  a  keel  or  keel 
plate,  and  the  keel  or  keel  plate  is  not  described  or  claimed  as  a  part 
of  the  patented  structure. 

Wliether  or  not  the  defendants  infringe  cannot,  in  my  opinion,  be 
determined  by  omsidering  whether  the  defendants  use  anything  cor- 
responding to  the  keel  ^te  or  keel,  shown,  but  not  ckimed,  m  tiie 
I>atent    U  the  structure  is  patentable  as  a  keel,  the  patent  would  prob- 
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ably  be  in&inged  by  using  it  for  a  keelson,  and  if  It  !s  patentable  as  a 
keelson  it  would  probably  be  infringed  by  use  as  a  keel,  ance  the  keel 
and  keelson  have  a  common  function  as  co-operating  parts  of  the 

ship's  backbone. 

I  am  further  of  the  opinion  that  the  patentee's  use  of  the  word 
"keelson,"  upon  the  suggestion  of  the  patent  office  that  this  was  a 
more  appropriate  word  than  "keel,"  does  not  amount  to  a  voluntarj' 
limitation  of  the  patent  to  the  structure  used  in  conjunction  with  a  keel 
plate  or  wooden  keel.  The  structure  shown  in  the  patent  is  the  prin- 
cipal member  of  the  ship's  backbone.  To  call  it  a  "keel"  or  a  "keel- 
son" does  not  make  it  otherwise. 

It  is  by  no  means  apparent  that  the  examiner  was  correct  in  saying 
that  this  structure  is  a  keelson,  "as  no  other  appears  to  be  provided, 
and  the  part  designated  by  the  letter  E  is  more  properly  the  keel."  It 
would  seem  that,  in  choosing  between  the  two  words,  regard  should 
have  been  had  to  the  question  whether  the  connected  sections  or  the 
part,  £,  formed  the  principal  structural  member. 

But  it  appears  to  me  entirely  immaterial  whether  the  examinn'i 
choice  of  words  was  correct  or  not,  and  the  fact  that  the  patentee 
acquiesced  in  the  choice  of  words  is  also  immaterial.    While,  in  some 
cases,  the  voluntary  choice  of  a  name  may  well  be  regarded  as  im- 
posing a  limitation  upon  the  thing  or  function  which  the  patentee 
desires  to  cover,  and  an  acknowledgment  that  the  standard  meaning  of 
a  word  is  an  appropriate  description  and  limitation  of  the  thang 
claimed,  such  a  doctrine,  is  frequently  abused  and  mis^plied  for  the 
creation  of  verbal  and  meritless  issues.   When  it  appears  that  an  art 
is  advanced  by  a  novel  structure,  which  in  some  features  resembles 
old  and  well-known  things,  and  in  other  features  differs  from  them,  or 
which  is  intermediate  of  things  respectively  bearing  different  names, 
we  should  be  slow  to  allow  debatable  implications,  arising  merely  from 
the  choice  of  a  name,  to  override  plain  text  and  plain  descriptions  of 
things  and  functions. 

An  inventor  makes  a  thing  which  is  new.  He  must  name  it,  and,  as 
he  cannot  usually  coin  a  new  word,  he  must  take  an  old  one  which  fits 
it  approximately.  He  may,  like  this  inventor,  find  two  old  words 
about  equally  applicable,  but  neither  of  which  is  exactly  descriptive  of 
the  invention.  He  chooses  one.  He  might  as  well  or  better  have 
chosen  the  other.  His  rights  in  a  patent  cause  should  not  turn  upon 
an  assumption  that  he  has  thrown  away  all  of  what  he  describes  except 
that  which,  in  our  opinion,  is  appropriately  described  by  the  general 
name  he  has  chosen. 

We  will  consider,  then,  whether  the  patent  in  suit  discloses  a  patent- 
able invention,  by  whatever  name  it  may  be  called.  The  patent  an  suit 
makes  reference  to  a  prior  patent,  as  follows: 

"The  feedson  sectlima  shown  In  the  dfawings  are  provided  witb  crosa- 
pleces,  f,  to  sustain  the  ribs,  fi,  as  fnlly  explained  In  my  patent,  No.  30T.82I&, 
dated  August  9.  1887,  and  tiie  planklDg,  fx.  Is  best  secured  to  the  rlba,  as 

explained  In  that  patent." 

The  prior  patent  describes,  among  other  things: 

"A  box  keel,  formed  with  crosspleces  forming  pockets  for  the  ribs.  Tti% 
ribs  are  bolted  to  these  crosspleces,  and  a  very  solid  and  firm  Interior  con- 
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nectlon  Is  formed  between,  the  box  keel  and  the  ribs,  wltbont  tbe  need  of 
bolt  tables  throngb  the  fceeli  After  the  ribs  are  in  place,  the  spaces  between 
tbe  croMBpieces  maj  be  ailed  with  lead  or  ballast.  This  Is  very  deshrable 
far  yachts.  •  •  •"  Also:  "The  box  keel,  D,  Is  of  cast  metal,  with  or 
without  the  center^board  box,  E,  and  crosspleces,  d,  may  be  cast  with  the 
box  keel,  or  otherwise  connected  to  It'* 

Claim  2  of  the  pritH*  patent  reads  as  follows; 

"(29  Tbe  box  keel.  D,  formed  of  a  conttnuons  single  piece  of  metal  having 
frosB^eees.  d,  at  laterrala  to  sustain  the  ribs,  substantially  as  and  tot  the 
purpose  set  forth." 

Upon  the  complainants'  brief  it  is  conceded  that  the  structure  of  the 
prior  patent  is  for  the  ^ame  purpose  as  the  structure  of  the  later  pat- 
ent. The  complainants,  therefore,  cannot  escape  anticipation  by  dis- 
tinctions between  a  keel  and  keelson,  and  are  not  on  this  issue  assisted 
hy  the  fact  that  in  his  prior  patent  the  patentee  has  claimed  a  box 
keel,  and  in  the  patent  in  suit  a  compound  keelson.  The  considera- 
tions which  are  favorable  to  the  complainants  on  the  question  of  in- 
fringement must  be  given  full  force  upon  the  question  of  anticipation 
and  invention. 

It  is  conceded  that  a  vessel  "with  a  foundation,  which  is  a  single 
casting  with  crosspieces  to  sustain  the  ribs,"  is  a  part  of  the  prior  art ; 
that  the  fundamental  idea  in  the  prior  patent  is  that  the  foundation  or 
backbone  of  the  vessel  is  a  continuous  single  piece  of  metal,  with  cross- 
pieces  at  intervals  to  sustain  the  ribs.  It  is  contended  that  Mclntyre, 
in  his  prior  patent  No.  367,828,  advanced  the  art  by  teaching  the  con- 
struction of  a  new  class  of  vessels, — that  is,  the  class  characterized  by 
a  buoyant  body,  mainly  the  ribs  and  skin,  with  the  ribs  held  together 
by  a  single  casting,  forming  the  backbone  of  the  vessel;  and  in  the 
patent  in  suit,  No.  393,713,  he  again  advanced  the  art  by  teaching  how 
that  class  of  vessels  could  be  constructed  of  much  greater  length  than 
was  before  practical.  The  brief  for  the  complainants  summarizes  as 
follows : 

"Briefly,  tbe  patentee  taught  in  his  second  patent  that  If  the  pattern  for 
the  cast  backbone  of  bis  first  patent  were  cut  into  t\<ro  or  three  pieces,  and 
a  cross  end  wall  added  to  the  front  end  of  the  stem  piece,  a  like  cross  end 
wall  added  to  the  rear  end  of  the  bow  piece,  and  two  like  cross  end  walls 
added  to  the  midship  piece,  the  new  result  prodaced  by  nnlttng  the  castings 
from  those  new  patterns  by  means  of  bolts  through  their  cross  end  walla 
wonld  be  a  new  backbone  for  vessels  which  would  be  an  important  prac- 
tfcal  Improvement  over  tbe  cast  backbone  of  bis  first  patent.** 

The  complainants  submit  that  the  question  to  be  decided  is  whether 
that  new  backbone  is  an  invention  or  not.  It  is  important,  at  this 
pointy  to  refer  to  the  evidence  of  Mqintyre,  upon  cross-examination : 

'^OL  Q.  1  understand  yon  to  say  that  you  consider  yonr  construction  of 
keelscm  superior,  because  the  end  and  side  walls  and  crosspleces  are  cast 
integral  with  Hxe  bottom,  and  so  dispense  with  the  use  of  angle  irons,  bolts, 
and  rivets.  Do  I  understand  you  correctly?  Ans.  I  do.  C.  Q.  In  other  worda, 
the  more  joints  there  are  the  more  chance  there  is  for  something  to  give 
way,  and  so  weaken  or  injure  the  vessel?  Ana.  Yes.  O.  Q.  Tour  construc- 
tion of  the  keelson  In  section  Is  for  convenience  In  conBtmction  and  handling, 
and  It  it  GoaM  be  conveniently  made  In  one  section  It  wonld  be  pref«nble 
50  to  do,  wonld  It  not?  Ans.  Yes.  C.  Q.  Were  vessels  constructed  with 
metal  keelfl  prior  to  the  application  for  the  patent  In  suit?  Ans.  Oh,  yea. 
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O,  Q.  And  tbese  keels  were  frequently  made  up  of  a  number  of  plates  fas-  i 
tened  together.   Is  that  not  so?   Ana.  Yes."        •  ! 

It  is  contended  that  invention  resides — ^First,  in  the  idea  of  cutting  i 
up  the  foundation  member  of  the  1887  patent  into  cross  sections;  ! 
second,  in  the  idea  of  cross  end  waUs,  one  on  the  after  part  of  the  prow  ; 
section,  one  on  the  forward  part  of  the  stem  section,  and  two  on  the  | 
amidship  section ;  and,  third,  in  the  idea  of  securinsf  those  sections  end 
to  end  by  means  of  the  cross  walls. 

Box  keels  formed  of  plates  of  metal  were  old ;  and  to  make  a  struc- 
ture by  casting,  rather  than  by  welding  or  riveting,  does  not  ordi-  j 
narily  constitute  invention.    Kilboume  v.  W.  Bingham  Co.,  i  C.  C  A.  | 
617,  50  Fed.  697,  703;  Gardner  v.  Herz,  118  U.  S.  180,  6  Sup.  Ct. 
1027,  30  L.  Ed.  158;  Hicks  v.  Kelsey,  18  Wall.  670,  21  L.  Ed.  852;  | 
Hotchkiss  V.  Greenwood,  11  How.  248,  13  L.  Ed.  683.   But  it  is  ob-  , 
vious  that  in  the  present  case  the  complainant  Mclntyre  cannot  stand  j 
as  the  inventor  of  a  bdx  keel  of  cast  metal,  since  his  prior  patent  an-  | 
ticipates  this.    A  cast  box  keel  of  metal  being  old,  did  it  require  in-  ' 
vention  to  put  three  of  these  together?   Or,  to  put  it  another  way, 
did  it  require  invention  to  cut  one  of  these  up  into  three  sections, 
put  end  walls  on  the  sections,  and  unite  these  three  by  bolting  their 
ends  together? 

The  only  novelty  shown  on  the  complainants'  theory  of  their  iKttent  | 
is  the  division  of  an  old  device  into  three  pieces,  because  it  was  im- 
practicable to  make  or  handle  castings,  such  as  those  shown  in  the  i 
prior  patent,  of  sufficient  size  for  use  in  larger  vessels.  The  com- 
pound featute  of  the  construction  is  merely  a  weakness  conceded  to 
the  exigencies  of  construction.  The  function  of  the  compound  struc- 
ture is  exactly  that  of  the  simple  structure. 

I  am  of  the  opinion  that  it  was  not  invention  to  think  of  using  three 
castings  instead  of  one,  and  that  to  make  the  castings  of  such  form 
that  their  ends  could  be  bolted  together  was  a  mere  mechanical 
change,  involving  no  exercise  of  the  inventive  tacalty,  and  the  scantiest 
exercise  of  mechanical  skill. 

The  question  whether  there  is  invention  in  the  cast  metal  box  keel 
of  the  prior  patent,  unless  that  patent  be  restricted  to  peculiar  features, 
is  not  properly  in  this  case;  but,  as  it  has  been  suggested  that  these  1 
defendants  are  indebted  to  Mclntyre  for  features  of  their  construc- 
tion, it  may  be  observed  that  twin  keelsons  of  cast  metal  in  box  form 
were  used  by  John  B.  Herreshoff,  one  of  the  defendants,  in  the  yacht 
Triton,  as  early  as  1872,  15  years  before  Mclntyre's  earlier  patent. 
The  keel  construction  of  the  Defender  and  Columbia  is  made  up  of 
three  bronze  castings,  which  are  fastened  together  end  to  end  by  bolts 
through  end  flanges  cast  integral  with  the  sections  of  the  plate ;  to 
the  crosspieces  are  bolted  floor  plates,  a  common  feature  in  the  con- 
struction of  iron  ships;  and  to  these  floor  plates  are  attached,  the 
frames  or  ribs.    This  is  an  essentially  different  mode  of  construction 
from  that  exhibited  in  either  of  the  patents  of  Mclntyre. 

Mclntyre's  box  keel  was  formed  with  cross  pieces  forming  pockets 
for  the  ribs.  The  ribs  were  bolted  to  these  crosqtieces,  with  the 
design  of  forming  a  very  solid  and  firm  interior  connection  between 
the  box  keel  and  the  ribs.   There  is  no  such  interior  connection  l>e- 
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tween  the  box  keel  and  the  ribs  in  the  Herreshoff  construction.  The 
ribs  do  not  go  into  pockets,  but  are  sustained  by  floor  plates. 

Mclntyre  was  not  recognized  by  the  patent  office  as  the  inventor 
of  a  keel  made  of  cast  metal.  In  his  original  application  for  the  prior 
patent,  a  box  keel  formed  of  continuous  metal  was  claimed.  The 
ocaminer  rejected  the  claim,  saying:  *'A  box  keel  formed  of  con- 
tinuous metal  is  not  new,  but  a  box  keel  formed  of  a  continuous  single 
piece  of  metal  is  new,  so  far  as  the  examiner  is  advised."  The  earUer 
patent  was  allowed  becatise  the  keel  was  simple,  and  not  compound, 
and,  presumabW,  because  of  the  special  combination  of  ribs  and  cast 
rib  pockets.  The  patent  in  suit  can  derive  no  validity  from  what  is  in 
the  prior  patent ;  but,  on  the  contrary,  the  prior  patent,  in  my  opinion, 
is  a  complete  barrier  to  the  claim  that  the  present  patent  discloses  a 
patentable  novelty. 

There  are  other  defenses  of  importance,  which  show,  ainong  other 
things,  that  the  builders  of  the  Columbia,  many  years  before  Mcln- 
tyrt's  first  application,  used  metal  cast  in  box  form  to  stiffen  the  back- 
bone of  a  vessel,  and  that  in  constructing  their  yachts  they  drew 
only  on  the  common  and  recognized  stock  of  all  persons  slulled  in 
metal  construction,  so  far  as  the  formation  of  this  particular  portion 
of  their  vessels  is  concerned.  It  is  not  necessary  to  decide  whether 
Mclntyre's  patents  were  anticipated  by  the  twin  box  castings  used  in 
Che  keelson  of  the  Triton.  He  was,  at  least,  anticipated  in  the  use  of 
cast  metal  of  box  form  to  strengthen  the  backbone  of  a  ship,  and  was 
thus  limited,  at  all  events,  to  the  use  of  metal  castings  for  the  par- 
ticular purpose,  and  in  the  particular  mode,  shown  in  his  patents. 

The  fact  that  the  structure  of  the  patent  in  suit  has  never  been  used 
by  Mclntyre  during  13  years  of  the  life  of  his  patent  would  seem  to 
offset  the  complainants  contention  ,that  the  patented  structure  is 
of  vast  importance. 

It  may  be  of  importance  to  the  defendants  to  use  metal  castings  of 
bronze,  instead  of  wooden  timbers  or  metal  timbers,  made  of  plates 
in  box  form ;  but  it  is  not  because  their  construction  is  a  development 
of  the  ideas  of  Mclntyre,  but  because  cast  metal  is  stronger  than 
wood,  and  smparently  better  for  this  purpose  than  metal  plates  riveted 
together.   They  have  an  unquestioned  right  to  use  rectangular  boxes 
of  metal  plate  as  structural  elements,  and  they  have  the  right,  in  com- 
mon with  all  builders,  to  cast  their  metal  structural  parts  if  they  prefer 
to  do  so,  rather  than  to  make  them  by  Welding  or  riveting,  and  they 
have  a  right  to  use  such  structural  elements  to  strengthen  the  back- 
bone of  a  ship.    In  all  of  this  they  precede  Mclntyre.   The  superior 
qualities  of  tht^ir  yachts  are  not  attributable  to  the  way  in  which  they 
have  constructed  this  particular  member,  nor  to  the  appro|ffiati(Mi  <n 
any  mventive  idea  disclosed  in  the  patent  in  suit. 
The  bill  win  be  dismissed. 
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(Circuit  Court,  E.  D.  Arkansas,  Western  DItIsIoq.  Fetumary  ID.  1902.) 


L  i^IONMENT  FOR  BbNBFIT  OF  CREDITORS— FAILURE  OF  ASSIONBB  TO  QUAUTT 

— Rights  of  Creditors. 

Where  a  trust  bas  been  .  created  by  an  assignment  for  tbe  benefit 
of  creditors,  a  court  of  equity  will  not  permit  It  to  fall  because  tbe 
assignee  falls  to  qualify  as  required  by  the  laws  of  the  state,  but  wlU 
either  appoint  a  new  trustee;  or  permit  the  benefldarlea  to  maintain  a 
bin  to  execute  tiie  trust. 

&  Hortoaokb— RiQHT  OF  Redkmptioit  from  Invalid  Balb. 

A  salt  to  redeem  real  estate  from  a  sale  under,  a  mortgage  alleged 
to  have  been  voidable  for  irregularities,  and  to  constitute  the  purchaser 
and  his  grantees  merely  mortgagees  in  possession,  may  be  maintained 
on  general  equitable  principles,  regardless  of  statute,  by  tbe  mortga- 
gor or  any  one  who  has  succeeded  to  his  rights  in  the  land. 

ft.  Adtbbbb  Possession— Orahteb  undbb  Forbclosdbb  Salb— iBRseuuBiTT 
OF  Procbboinos. 

A  deed  to  laud  executed  on  a  foreclosure  sale,  which  Is  regular  and 
valid  on  Its  face,  and  purports  to  convey  the  entire  title  of  the  mort-  . 
gagor,  although  it  may  be  in  fact  voidable,  constitutes  color  ot  title,  | 
and  Is  notice  to  all  persons  that  the  grantee  taking  possession  tbere- 
nuder  claims  the  absolute  title  adversely  to  the  mortgagor;  and,  under 
the  statutes  of  Arkansas,  a  continuance  of  such  possession  for  seven 
yenrs  confers  upon  him  or  his  grantees  an  absolute  title,  and  baiB  an  , 
action  to  redeem  from  the  mortgage. 
4  Limitation — Uhfenbes— Former  Bdit.  i 

A  plaintiff  In  a  suit  to  redeem  from  a  mortgage  Is  not  aided,  as  against 
the  iHir  of  limitation,  by  the  fact  tliat  a  prior  suit  to  redeem,  which  was 
dismissed,  was  braugbt  within  the  time  limited,  by  a  different  party 
as  plaintiff,  although  based  on  the  same  grounds. 

In  Equity.    On  demurrer  to  bill. 

The  material  allegations  of  the  bill  are  that  on  July  2S,  1800,  Joe  Da  vies 

and  wife  conveyed  the  lauds  in  controversy  to  Harold  Smith  as  trustee 
to  secure  the  payment  of  a  large  sum  of  money  loaned  to  tbcm  on  that 
date  by  the  defendant  the  Middlesex  Banking  Company.   This  trust  deed 
was  in  the  nature  of  a  mortgage,  with  the  usual  powers  of  sale  to  the  trus- 
tee in  case  of  a  default  in  the  payment  of  the  debt,  and  also  with  power 
to  the  cestui  que  trust  to  substitute  a  'trustee  In  place  of  Harold  Smitti  If  i 
he  declined  or  Is  unable  to  act;  that  on  August  7,  1S94,  the  defendant  Lee 
J.  Lockwood  was  duly  substituted  as  such  trustee,  and  on  Novelnber  21, 
1894,  he  made  a  sale  of  the  mortgaged  premises,  under  the  powers  of  the 
trust  deed,  and  the  defendant  banking  company  became  the  purchase  at 
said  sale,  and  received  a  deed  for  the  lands  from  the  trustee  on  November 
27,  1804,  and  took  Immediate  possession  of  tbe  premises  under  said  deed. 
This  sale  is  attacked  as  bciug  void  for  matters  de  hors  the  deed,  for  tlie  ! 
reason,  as  charged  In  the  bill,  that  the  trustee  had  failed-  to  give  notice 
of  tbe  sale  as  required  by  the  terms  of  the  deed,  and  also  a  failure  to  bare  | 
the  property  appraised  before  tbe  sale,  as  required  by  the  laws  of  Axlwau- 
sas,  although  the  deed  from  the  trustee  to  the  banking  company  is  good  on 
its  face,  and  shows  a  strict  compliance  with  all  the  requirements  ot  tbe  i 
mortgage  and  tbe  laws  of  the  state.    It  is  further  charged  that  on  Jatrn-  ' 
ary  10,  1896,  the  banking  company  sold  and  conveyed  these  lands  proper 
deed  of  conveyance  to  Its  codefendant  the  Southern  Planting  Oompany.  and 
on  July  13,  1897,  tbe  planting  company  sold  and  conveyed  them  to  Walter  ! 
Davles,  who  Is  now  In  possession,  all  of  whom  had  full  notice  of  the  defects 
of  the  sale.    The  bill  was  filed  and  process  Issued  on  December  6,    1901.  ! 
Tbe  complainant  brings  this  suit  as  a  creditor  of  tbe  Sterling  &  Smltii  Com- 
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paii7,  for  bimself  and  all  otber  creditors  of  tliat  corporation  who  are  wIU- 
ing  to  join  In  the  action  for  tbe  purpose  of  having  the  deeds  to  the  bank- 
ing company  and  Its  grantees  set  aside,  and  to  redeem  from  them  as  second 
mortgagee,  claiming  the  right  to  do  so  by  reason  of  the  following  facts: 
That  on  February  14.  1891,  Joe  Darles  executed  a  mortgage  to  the  Sterling 
&  Smith  Company  to  secure  tbe  payment  of.  a  debt  due  from  him,  subject 
to  the  above-described  mortgage  to  the  banking  company;   that  at  the 
April  term,  1894,  In  an  action  tostitnted  by  the  Sterling  A  Smith  Company 
tat  tbe  pnrpoke  of  foreclosing  Its  mortgage,  tbe  chancery  court  of  Ohlcot 
connty.  state  vC  Arkansas,  rendered  a  decree  of  foreclosure,  and  ordered 
die  lands  to  be  sold,  but  nelth^  the  banking  company  nor  the  trustee  in 
ttB  mortgage  were  made  parties  to  that  suit   On  March  18,  1895,  tbe  com- 
missioner of  the  chancery  court  sold  the  lands  under  the  decree  of  the 
court,  and  the  Sterling  &  Smith  Company  became  the  purchaser  of  them, 
subject  to  the  banking  company's  mortgage;   the  commissioner  made  a 
deed  of  conveyance  to  the  Sterling  &  Smith  Company,  which  Is  filed  as  an 
exhibit  to  the  bill,  and  made  a  part  thereof,  wblcn  deed  was  duly  approved 
and  confirmed  by  tbe  court  which  had,  by  Its  decree,  authorised  him  to  make 
the  sale;  that  on  August  14,  1899,  the  Sterling  &  Smith  Company,  being 
Insolvent,  conveyed  these  lands  by  deed  to  Perry  Nugent,  "In  trust,  how- 
ever, for  the  benefit  of  the  creditors  of  the  Sterling  &  Smith  Company,  with 
power  to  lease,  mortgage,  and  sell  and  to  devote  the  net  proceeds  to  the 
payment  of  the  debts  of  the  Sterling  &  Smith  Company."   Nugent,  the 
trustee,  filed  the  deed  for  record,  but  never  qualified  as  assignee  In  insol- 
vency, as  required  by  tbe  laws  of  the  state  of  Arkansas.    It  Is  further  char- 
ged that  Nugent,  as  such  trustee  or  assignee.  In  April,  1900,  filed  a  bill  In 
tbe  chancery  court  of  Chicot  county  against  these  same  defendants,  asklnp 
that  the  sales  be  set  aside  for  the  same  reason  alleged  In  this  bill,  and  be 
be  permitted  to  redeem;  that  this  cause  was.  upon  proper  proceedings,  re- 
moved to  this  court;  that  Nugent  has  since  died,  and  tbat  said  suit  abated, 
not  having  been  revived.   The  prayer  of  the  bill  Is  that  an  account  be 
taken  of  what,  If  anything.  Is  due  to  defendants  for  principal  and  Interest 
under  tbe  first  mortgage,  and  also  an  account  of  the  rents  and  profits  re- 
ceived by  the  defendants,  and.  If  anything  appears  to  be  still  due  on  the 
mortgage,  tliat  tibe  complainant  la  ready  and  willing  to  pay  It,  and  that  the 
conveyances  under  which  defendants  claim  be  canceled  and  set  aside.  To 
rZiJs  blU  defendants  demurred,  upon  two  grounds—First,  that  there  Is  no 
equity  In  Die  bill;  and.  second,  that  complainant  has  been  guilty  oC  such 
lacbes  that  a  court  of  equity  should  grant  no  relief. 

P.  C.  Dooley,  for  complainant. 

R.  E.  Craig,  for  defendant  Walter  Davies. 

H.  R.  Boyd,  for  other  defendants. 

TRIEBER,  District  Judge  (aiter  st»ting  the  facts).   The  failure  of 
Nug'etit  to  qualify  as  assignee.lp  prescribed  by  the  laws  of  the  state 
of  Arkansas,  prevents  him  from  maintaining  an  action  at  law  for  the 
possession  of  the  assigned  estate.    Bartlett  v.  Teah  (C.  C.)  i  Fed.  768 ; 
Teah  v.  Roth,  39  Ark.  66;  State  v.  Dupuy,  52  Ark.  48,  11  S.  W. 
964.     Yet  a  trust  having  been  established  by  the  conveyance  to  him, 
a  court  of  equity  will  not  let  it  fail,  and  will  either  appoint  a  new 
trustee,  or  permit  the  beneficiaries,  the  creditors  of  the  assignor,  the 
Sterling  &  Smith  Company  (one  of  whom  the  complainant  is),  to 
iTiaintain  a  bill  to  execute  the  trust.    Pom.  Eq.  Jur.  §  1007;  Story, 
Eq-  Jur.  §§  1060,  1061;  Batesville  Inst.  v.  Kaufman.  18  Wall.  151, 
21  L-  Ed.  775;  Adams  v.  Adams,  21  Wall.  185,  192,  25  L.  Ed.  504; 
Kitigr  ^-  Donnelly,  5  Paige,  Ch.  46;  Clayton  v.  Johnson,  36  Ark, 
406,  38  Am.  Rep.  40;  Ewing  v.  Walker,  60  Ark.  503,  31  S.  W.  45; 
.Memphis  Sav.  Bank  v,  Houcheps  (C.  C.  A.)  115  Fed.  96,   In  Clay- 
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ton  V.  Johnson,  36  Ark.  406,  38  Am.  Rep.  40,  the  court  say:  "If  he 
[the  assignee]  fail  to  comply  with  the  requirements  of  the  statute, 
the  remedy  by  application  to  chancery  on  the  part  of  the  creditOKS  it 
simple."   36  Ark.  422,  38  Am.  Rep.  40. 

Nor  can  the  contention  of  counsel  for  defendants  that  the  original 
mortgagor,  Joe  Davies,  is  the  only  person  who  can  maintain  an  action 
to  redeem,  be  sustained.  The  right  to  redeem  in  this  action  is  not 
claimed  under  a  statute,  but  is  purely  an  equitable  action  to  redeem 
from  one  who  it  is  claimed  is  in  possession  as  a  mortgagee.  Such 
a  right  to  redeem  may  be  exercised  by  assignees  or  grantees  of  the 
mortgagor  as  fully  as  by  the  mortgagor,  and  upon  the  same  terms 
and  condifions,  neither  greater  nor  less,  Moore  v.  Anders,  14  Ark. 
635,  60  Am.  Dec.  551;  Jones  v.  Matkin,  118  Ala.  341,  24  South. 
242;  Nesbit  V.  Hanway,  87  Ind.  400;  Moody  v.  Funk,  82  Iowa,  i, 
47  N.  W.  1008,  31  Am.  St,  Rep.  455;  Brown  v.  Bank,  148  Mass. 
300,  19  N.  E.  382;  Shouler  v.  Bonander,  80  Mich.  531,  45  N.  W. 
487 ;  Brewer  v.  Hyndman,  18  N.  H.  9.  The  first  ground  of  demurrer 
is  therefore  overruled. 

The  second  ground  of  demurrer  pleads  laches.    Learned  counsel 
for  the  complainant,  in  his  elaborate  and  able  brief,  concedes  that  a 
delay  of  seven  years,  which  is  the  period  of  limitation  in  the  state  of 
Arkansas  for  the  recovery  of  real  estate,  bars  this  action,  but  he  in- 
geniously argues  that  as  according  to  the  allegations  in  the  bill, 
which  the  demurrer  admits  to  be  true,  the  deed  of  the  trustee  to  the 
banking  company  is  void,  its  possession  under  the  deed  is  that  of  a 
mortgagee,  and  not  adverse  to  the  mortgagor  and  those  under  whom 
complainant  claims.    The  possession  of  the  banking  company,  and 
afterwards  its  vendees,  was  under  a  deed  valid  on  its  face,  and  clearly 
adverse  to  the  original  mortgagor  and  all  parties  claiming  under  him 
or  by  any  other  title.    Even  if  it  should,  on  final  hearmg,  be  held 
that  the  trustee's  deed  is  void,  and  that  the  recitals  of  strict  com- 
pliance with  the  terms  of  the  mortgage  and  the  laws  of  the  state  of 
Arkansas  are  &lse,  and  that  the  defendants  are,  for  this  reason, 
chargeable  as  mortgagees  in  possession,  the  feet  that  the  defendants 
have  been  in  open,  notorious,  and  continuous  possession,  not  as  mort- 
gagees, but  under  claim  of  absolute  ownership,  under  an  absolute 
deed  of  conveyance,  and  adv#sely  to  all  the  world,  for  more  than 
seven  years,  confers  upon  them  an  Ifesolute  title  against  all  persons 
sui  juris.    Under  the  laws  of  Arkansas,  as  construed  by  its  supreme 
court,  a  title  by  limitation  is  not  only  good  as  a  valid  defense,  but 
amounts  to  an  investiture  of  title  which  may  be  actively  asserted 
in  all  respects  as  effectively  as  if  acquired  by  deed.   Jacks  v.  Chaflui, 
34  Ark.  534;  Logan  v.  Jelks,  Id.  547;  Wilson  v.  Spring,  38  Ark. 
181 ;  Crease  v.  Lawrence,  48  Ark.  312,  3  S.  W.  196. 

In  Logan  v.  Jelks,  34  Ark.  549,  the  court,  speaking  through  Mr 
Justice  Eakin,  say: 

"Conceding  the  patent  from  the  United  States  to  have  been  void.  It  may 
be,  nevertheless,  used  to  give  color  of  title  and  fix  the  llmftB  of  possession, 
and  a  continuous  adverse  possession  under  it,  or  without  any  color  at  all. 
when  the  limits  of  possession  may  be  shown  tot  a  period  of  over  seven  years 
as  against  parties  whose  rights  are  not  saved,  will  create  a  title  wblch  may 
be  used  to  maintain  an  action  of  ejectment*' 
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As  complainant  claims  its  rights  under  the  mortgage  of  Joe  Davies 
to  the  Sterling  &  Smith  Company,  the  statute  of  limitations,  when 
set  in  operation  against  Davies,  continued  as  to  his  grantees  and 
heirs.  Clarke  v.  Boorman,  x8  Wall.  493,  21  L.  £d.  904;  Pearsall 
T.  Smith,  149  U.  S,  233,  13  Sup.  Ct.  833,  37  L.  Ed.  713. 

The  possession  of  tas  banking  company,  taken  on  the  27th  of  No- 
vember, 1894,  was  adverse  to  the  mortgagor,  his  grantees,  and  every 
one  else.  Had  the  banking  company  or  its  trustee  taken  possession 
of  the  premises  as  mortgagees,  without  the  foreclosure  proceeding,, 
then  the  result  would  be  different,  and  their  possession  would  not 
have  been  adverse.  Jones,  Mortg.  §  703.  But  when  there  was  a 
foreclosure,  although  that  foreclosure  was  voidable,  and  possession 
was  taken  under  the  trustee's  deed,  this  was  notice  to  everybody  that 
the  possession  was  under  claim  of  absolute  ownership,  and  not  as  a 
mortgagee,  and  such  a  repudiation  of  the  trust  as  sets  the  statute  of 
limitations  in  operation.  The  following  language,  used  in  Clarke 
V.  Boorman,  18  Wall.  493,  21  L.  Ed.  904,  is  applicable  to  this  case : 

"It  may  be  conceded  that,  so  long  as  a  trustee  continues  to  exercise 
his  powers  as  trustee  In  regard  to  property,  be  can  be  called  to  account  In 
regard  to  that  trust.  •  *  *  But  when  he  has  cloaed  up  his  relation  to 
the  trust  and  no  longer  clalnui  or  exerciser  any  autiiorlty  under  the  tmst, 
Uw  principles  which  He  at  the  foundation  of  all  statutes  of  Umttatton  as- 
eert  themselves  In  his  favor,  and  time  begins  to  cover  his  past  transac- 
tions with  her  msntle  of  repose."   18  Wall.  600,  21  U  Bd.  904. 

In  Hindman  v.  O'Connor,  54  Ark.  627,  16  S.  W.  1052,  13  L.  R- 
A.  490,  it  was  held  that,  although  the  purchase  by  the  defendant  of 
the  property  of  her  ward  at  a  curator's  sale  was  void  and  constituted 
her  a  trustee,  the  statute  of  limitations  protected  her,  and  that  it  was 
set  in  motion  on  the  day  the  sale  was  confirmed  by  the  probate  court. 
54  Ark.  642,  16  S.  W.  1052,  13  Iv.  R.  A.  490.  See,  also,  McGaughey 
V.  Brown,  46  Ark.  35;  Lammer  v.  Stoddard,  103  N.  Y.  673,  9  N. 
E.  328;  Stewart  v.  Welch,  41  Ohio  St.  500;  Bland  v.  Fleeman,  ^ 
Ark.  84,  23  S.  W.  4. 

Stout  V.  Rigney,  46  C.  C.  A.  459,  107  Fed.  545,  decided  by  the 
circuit  court  of  appeals  for  the  Eighth  circuit,  is  directly  in  ooint 
and  conclusive  of  this  cause.  As  the  authorities  are  carefully  reviewed 
by  Judge  Thayer  in  his  opinion  in  that  case,  it  is  unnecessary  to  dte 
them  in  this  opinion.   The  learned  judge  in  his  opinion  says: 

"^e  testimony  In  the  case  shows  that  the  trustee's  deed,  which  pur- 
ported to  convey  the  title  In  fee  to  Hamilton  De  Graw,  was  duly  recorded 
In  CamA  conn^.  Ha,  on  the  day  It  was  executed,  to  wit  on  December  7, 
•18T6,  when  It  became  constructive  notice  to  all  the  world  of  Its  contents; 
tliat  De  Graw  took  possession  of  the  property  under  said  deed  on  January 
1,  1S76;  that  he  subsequently  conveyed  the  land  as  his  own  to  other  par- 
ties: and  that  the  title,  after  various  transfers,  became  Tested  eveatually 
In  the  defendant  Stout.  The  proof  also  shows  open  and  notorious  posses- 
ston  of  the  property  by  De  Graw  and  those  claiming  under  him  from  Jan- 
nary  1.  1876,  until  the  present  action  was  Instituted,  and  that  In  the  mean- 
time there  had  been  no  assertion  by  the  complainant  of  her  right  to  redeem, 
or  any  recognition  Of  that  right  by  any  of  the  suecesslve  occupants  of  the 
land.  In  view  of  these  facts,  we  entertain  no  doubt  that  De  Graw  and 
eacli  of  his  successors  In  Interest  entered  Into  possession  of  the  land  claim- 
Ing  to  be  the  absolute  owners  thereof.  The  dominion  which  tbey  re- 
spetittvely  exercised  over  the  propa^y  Is  consistent  with  that  view,  and 


Digitized  by 


9(32 


113  PBDBIUIi  REPORTEB. 


wholly  Inconsistent  with  the  theory  that  they  assumed  posBessIon  of  tbe 
property  merely  as  mortgagees  to  protect  a  Hen  which  they  had  acquired. 
Nor  do  we  believe  It  to  hare  been  essential  to  render  Hielr  poBBeaaton  ad- 
verse that  tbey  should  have  notffled  the  complainant  that  iSiey  were  holdlns 
the  land  adversely,  and  would  dispute  her  right  to  redeem,  Inasmuch  as  the 
entry  was  made  under  n  deed  which  purported  to  convey  an  absolute  title, 
and  which  also  professed  to  foreclose  her  right  to  redeem."  46  C  C.  A.  4C3. 
107  Fed.  549. 

The  fact  that  Perry  Nugent,  the  assignee,  had  instituted  a  similar 
^uit  to  redeem  for  the  benefit  of  the  cremtors  of  the  Sterling  &  Smith 
Company  before  the  seven  years  had  expired,  does  not  aid  complain- 
ant, and  does  not  bring  it  within  the  rule  laid  down  by  the  supreme 
court  of  Arkansas  in  Bank  v.  Magness,  ii  Ark.  344,  and  Railway 
Co.  V.  Manees,  49  Ark.  248,  4  S.  W.  778,  4  Am.  St.  Rep.  45,  and 
followed  in  Alexander  v.  Gordon,  41  C.  C.  A.  228,  loi  Fed.  91. 

This  is  a  different  action  by  a  different  party  as  complainant,  and 
comes  within  the  rule  laid  down  by  the  supreme  court  in  Railroad 
Co.  V.  Wyler,  158  U.  S.  292,  15  Sup.  Ct.  877,  39  L.  Ed.  983.  Wheth- 
er this  action  can  be  maintained  without  making  the  representative 
or  heirs  of  Perry  Nugent  parties  has  not  been  raised  by  the  defend- 
ants, and,  as  the  demurrer  to  the  bill  on  the  second  ground  must  be 
sustained,  it  is  unnecessary  to  determine  that  question. 

The  demurrer  to  the  bill  is  sustained  on  the  second  ground,  and 
overruled  on  the  first 


Bahkbuptct— Petition  to  Foreclobr  Mortgagb— Amkkdmknt. 

A  mortgagee  filed  his  petition,  setting  up  that  he  had  a  mortgas«  od 
certain  real  estate  owned  by  a  bankrupt  and  In  the  possession  of  his 
trustee,  and  averring  that  certain  taxes  and  assessments  were  due,  and 
praying  that  the  trustee  be  directed  to  pay  the  same,  and.  further,  that 
"he  be  allowed  to  foreclose  his  mortgage/'  with  an  alternative  prayer 
for  a  sale  by  tbe  trustee.  The  tnistee  answered,  setting  up  ttiat  the 
mortgage  was  fraudulent  and  praying  that  the  matter  be  referred  to  a 
special  master  to  take  testimony.  Held^  that  jMtltloner  was  thereupon 
entitled  to  amend  by  striking  from  his  petition  the  prayer  with  r^erence 
to  foreclosure,  and  tbe  alternative  prayer  for  sale  by  the  tnistee;  It  not 
appearing  that  Qie  tmstee  would  be  prejudiced  by  such  action. 

In  Bankruptcy. 

Ellis,  Winbish  &  Ellis,  for  LiOuis  Strasburger. 
Slaton  &  Phillips,  for  trustee. 

NEWMAN,  District  Judge.  In  this  case  Louis  Strasburger  brings 
a  petition  in  which  he  sets  out  the  fact  that  he  has  a  mortgage  for 
$5,000  on  certain  real  'estate  of  the  bankrupt,  which  is  now  in  the 
possession  of  the  trustee  in  bankruptcy.  He  further  states  that  Alvin 
Strasburger  has  a  mortgage,  executed  the  same  day  as  petitioner's 
mortgage,  for  $3,000,  and,  further,  that  Mrs.  B.  Saloshin  has  a  mort- 
gage for  $3,000.   It  is  further  stated  that  certain  taxes  and  assess- 
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ments  for  local  improvements  are  due  against  the  real  estate  covered 
by  the  mortgages  named,  and  that  the  trustee  has  in  his  hands,  col^ 
kcted  from  rents  on  the  property,  a  sufficient  amount  to  pay  the 
same,  and  prayed  that  he  be  required  to  do  so.  By  consent  of  the 
trustee,  an  order  has  been  taken  authorizing  the  pajTnent  of  these 
taxes  and  assessments,  without  prejudice  to  the  rights  of  the  trustee 
or  of  the  mortgagees  as  to  who  shall  be  held  ultimately  liable  for 
the  same. 

The  further  prayer  of  the  petitioner  is  this: 

"Petitioner  prays  that  he  be  allowed  to  foreclose  lils  nunrtgage  on  said, 
property,  and  sell  the  same  to  satisfy  his  claim,  and  that  the  court  will  direct 
the  disposition  of  the  balance  of  the  proceeds  of  said  sale  to  the  iMyment 
of  fbe  other  claims  according  to  their  rank  and  dignity.'* 

And  this  additional  prayer: 

'Tonr  petitioner  pra^  that,  in  the  event  the  coort  shall  determine  that 
the  proper  proceeding  Is  for  the  trustee  to  sell  the  property,  that  an  order 
be  passed  <Urectlng  the  trustee  to  sell  the  property  free  from  all  incum- 
brance, and  at  such  sale,  if  your  petitioner  ehall  become  the  purchaser,  that 
he  be  required  to  pay  to  said  trustee  only  such  part  of  the  purchase  price  as 
shall  be  in  excess  of  the  principal  sum  and  interest  dne  to  bim  tm  such 
mortgage." 

And  then  follows  a  prayer  for  general  relief. 

This  has  been  answered  by  the  trustee,  who  sets  up  the  fact  that 
the  mortgage  was  executed  in  1892,  and  withheld  from  record  until 
1900;  that  the  same  is  fraudulent,  as  are  the  other  two  mortgages; 
and  that  they  were  made  as  a  part  of  a  scheme  to  cover  up  the  bank- 
rupt's property  and  defraud  creditors.  It.is  also  set  up  in  the  answer 
that  the  Strasburgers  are  relatives  of  Henry  Wellhouse ;  Louis  being 
an  uncle,  and  Alvin  a  cousin.  The  answer  goes  considerably  into 
detail,  but  substantially  it  sets  up  what  has  been  stated.  It  then 
concludes : 

■mie  premises  considered,  your  trustee  prays  tbat  the  matters  herein  set 
op,  as  well  as  the  petition  of  said  Strasburger,  be  referred  to  a  special 
master,  with  Instructions  to  take  testimony  In  regard  to  the  bona  fides  of 
the  said  mortgage  lieu,  as  well  as  the  state  of  account  between  said  Louis 
Strasburger  and  Henry  Wellhouse  and  Wellhouse  &  Sons,  and  that  all  deal- 
mg  between  them  be  fnlly  investigated  and  r^mrted*  on  by  such  special 
maater." 

The  petitioner,  Louis  Strasburger,  now  presents  this  petition  i 

"Oomes  now  Louis  Strasburger,  and  by  leave  of  the  court  amends  his  pe- 
tition filed  la  the  above-stated  cause  by  striking  therefrom  all  the  prayera 
of  said  petition  except  the  prayer  that  the  trustee  be  directed  to  pay,  out  of 
rents  collected  and  to  be  collected  by  blm,  all  taxes  against  said  property, 
and  said  claim  for  street  improvements,  and  except  the  prayer  that  the 
tnistee  be  served  with  a  rule  to  show  cause  as  therein  stated.  And  petl- 
tloner  will  ever  pray,"  etc. 

Counsel  for  the  trustee  object  to  the  allowance  of  this  amendment. 
The  effect  of  it  will  be  to  strike  from  the  petition  the  prayer  concerning 
foreclosure,  and  the  alternative  prayer  for  sale  by  the  trustee.  I  am 
not  sure  whether  this  should  foe  classed  as  an  ancillary  petition  on  the 
equity  side  of  the  district  court,  in  bankruptcy,  or  as  a  petition  in  the 
bankrupt  proceeding.  It  is  not  sworn  to  as  required  by  the  bankruptcy 
act,  and  neither  is  the  answer.   Whatever  it  may  be,  it  would  seem  that 
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the  same  rule  should  apply  to  it  as  would  apply  to  on^ary  suits  at  law 
and  in  equity  with  reference  to  the  right  of  the  plaintiff  to  dismiss. 
That  rule,  as  stated  in  Fost.  Fed.  Prac.  §  291,  is  as  follows: 

"The  plaintiff  may  dlsmlH  bis  bill  wlthont  costs  at  any  time  before  tbe 
defendant's  appearance.  •  •  •  After  appearance,  and  before  decree  or 
decretal  order,  a  plaintiff  can  nsnally  obtain  a  dismissal  upon  payment  of 
tbe  coBts  of  sucli  of  the  defendants  as  bave  appeared,  but  not  if  tbey,  or  an; 
of  them,  would  be  injured  titiereby.  Leave  to  dismiss  may  be  refused  where 
the  defendant  claims  affirmative  relief  by  cross  bill,  or  by  answer  In  m  case 
where  be  Is  entitled  to  afflrmatlTe  relief  on  an  answer." 

The  same  rule,  I  think,  is  stated  by  Judge  Hammond  in  Stevens 
V.  The  Railroads  (C.  C.)  4  Fed.  97,  in  the  conclusion  of  his  opinion, 
commencing  on  page  109,  as  follows : 

"The  Injury  to  tbe  defendant  must  be  of  a  character  that  deprives  him  of 
some  Bubstnntive  rights  concerning  his  defenses  not  available  In  a  second 
suit,  or  that  may  be  oidangered  by  tbe  dismissal,  and  not  the  mere  incon- 
veniences of  double  litigation,  whlcb.  In  tbe  eye  of  tbe  law,  would  be  com- 
pensated by  costs." 

Judge  Hammond  refers  to  a  number  of  authorities  with  reference 
to  the  right  to  dismiss,  and  discusses  tHem  in  his  opinion,  and  cites  a 
large  number  in  a  note. 

Counsel  for  the  petitioner  urge  that  the  district  court  is  without 
jurisdiction  to  foreclose  the  mortgage.  Without  deciding  this,  it  is 
sufHcient  to  say  that  I  am  not  satisfied  that  the  trustee  will  be  prej- 
udiced, or  his  rights  to  defend  against  this  mortgage  in  any  way  affect- 
ed, by  allowing  the  petitioner  to  dismiss  so  much  of  his  proceeding  as 
seeks  to  foreclose  the  mortgage.  It  is  doubtful  if  tiie  prayer  is  a  prayer 
for  foreclosure.  The  language  would  seem  to  indicate  that  it  is  a 
prayer  for  leave  to  foreclose,  but  as  it  has  been  considered  in  argument 
as  a  proceeding  to  foreclose,  with  the  alternative  prayer  mentioned,  it 
may  be  so  regarded  for  present  purposes. 

The  petitioner  will  be  allowed  to  amend  by  striking  so  much  of  his 
petition  as  prays  for  foreclosure  of  his  mortgage. 


L  Bbaubn — Injttbt  ir  Sbbvice — Ddtt  of  Ship  to  Haks  Nearest  Pobt. 

Loss  of  time  and  risk  to  cargo  are  matters  which  cannot  properly  be 
permitted  to  outn'eigh  the  duty  of  a  vessel  to  procure  surgical  aid  for 
a  seaman  injured  in  the  service  of  the  vessel  without  his  fault  or  negli- 
gence, wheu  such  assistance  Is  reaswably  necessary,  and  cannot  be 
otherwise  obtained  than  by  pvttlng  Into  port  The  obligation  of  tbe 
sblp  is  discharged  only  whw  the  master  has  used  reasoniable  care  to 
provide  for  the  comfort  and  care  of  the  seaman.  Whether  be  Is  re- 
quired to  deviate  from  his  course  to  touch  at  some  port  will  d^iend  upon 
tile  circumstances  of  the  particular  case,  such  as  tbe  nature  of  tbe  In- 
Jury,  the  means  for  treating  it  on  board,  and  the  probability  of  l>elns 
able  to  reach  a  port  in  time  for  his  relief.  If  a  person  of  ordinary 
Judgment  would  know  that  tbe  injury  was  such  as  to  seriously  endanger 
the  seaman's  life  or  limb,  and  tbat  be  should  have  medical  or  sorKicRl 
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«fd  at  Qie  earliest  poBstble  moment  It  tB  the  ImperatlTe  <bitj  of  tlie 
master  to  take  the  neceflearj  etepe  to  pmnae  aneh  aid.  If  wltiibi  hla 
power. 


Llb^nt,  wlio  was  a  seaman  20  yean  old,  fdl  to  the  deck  during  a 
gale  wlUiout  negligence  on  his  part,  and  Bustalned  a  simple  fracture  of 
tbe  bones  of  one  leg  below  the  knee.  There  was  no  surgeon  on  board, 
but  the  master,  with  the  assistance  of  oth«8,  andertook  to  set  Oie 
bones,  bound  the  leg  In  splints,  and  proceeded  on  his  voyage  to  San 
Francisco,  where  the  ship  arrived  In  abont  10  weeks,  and^where  libelant 
was  paid  off,  and  went  to  a  hospItaL  The  bones  bad  Slled  to  unite, 
owing  to  improper  and  unskillful  treatment,  and,  becansF  of  the  lapse 
of  so  long  a  time,  could  not  be  made  to  do  so,  and  It  became  necessary 
to  amputate  the  leg.  At  the  time  of  the  Injvry  the  ship  was  southwest 
of  Cape  Horn,  and  4S0  miles  from  a  port  in  the  Falkland  Islands,  where 
surgical  aid  could  have  been  obtained,  and  which  the  ship  could  have 
reached  in  two  or  three  days,  although  It  would  have  required  four  or 
five  weeks,  owing  to  head  winds,  to  put  back  to  such  p«t,  and  again 
recover  the  distance  lost  Held,  that  the  Injury  was  such  that  the  master 
must  be  presumed  to  have  known  that  the  services  of  a  competent  sur- 
geon were  required  to  make  a  recovery  reasonably  certain,  and  his  duty 
required  him  to  make  an  attempt  to  procure  them  by  putting  Into  port, 
regardless  of  the  loss  of  time  and  expense  Incident  to  snch  deviation. 


The  fact  that  libelant  made  no  objection  to  the  action  taken  by  the 
nustN.  and  did  not  request  to  be  taken  to  the  nearest  port,  where  he 
was  not  consulted,  did  not  prejudice  his  rights,  nor  rdleve  the  ship 
from  liability  for  the  failure  to  perform  the  Aviy  which  bis  condttkm 
demanded. 

^  D^H ASKS— Loss  or  Lbo— Ahoukt  op  Award. 

A  seaman  20  yoirs  old,  strong  and  in  good  health,  who  lost  his  tog 
from  an  injury  received  In  the  service  of  the  ship  through  the  failure 
of  the  master  to  put  Into  port  where  he  could  obtain  enrglcal  attendance^ 
Aeld  entitled  to  damages  in  the  sum  of  f&OOO. 

In  Admiralty.  Libel  in  rem  for  damages. 

Walter  G.  Holmes  and  D.  T.  Stillhran,  for  Ifl^elant 
MQton  Andn>^,  for  claimants. 

DE  HAVEN,  District  Judge.  The  libelant  was  a  seaman  on  the 
ship  Iroquois,  on  a  voyage  from  New  York  to  San  Francisco ;  and  on 
February  23,  1900,  when  in  latitude  56°  $Qi  south,  and  longitude  67* 
36'  west,  a  little  south  and  west  of  Cape  Horn,  the  libelant,  while  en- 
gaged in  furling  the  mainsail  during  a  gale,  accidentally,  and  without 
any  fault  on  his  part  or  that  of  the  ship,  fell  horn  the  mainyard  to  the 
deck,  in  consequence  of  which  he  sustained  a  simple  fracture  of  the 
bones  of  the  right  leg  below  the  knee,  and  two  of  his  ribs  were  also 
broken.  The  fractured  bones  and  ribs  were  set  by  the  master  of  the 
ship,  assisted  by  the  steward  and  the  ship's  carpenter.  The  libelant  en- 
tirely recovered  from  the  injury  to  his  ribs,  but  the  bones  of  the  leg 
failed  to  unite.  Neither  the  master  nor  any  other  person  on  board  of 
the  vessel  had  sufficient  knowledge  and  skill  to  properly  set  the  leg,  or 
to  thereafter  give  it  necessary  surgical  attention.  At  the  time  of  the 
acadent  the  ship  was  about  480  miles  from  Port  Stanley,  the  chief 
port  of  East  Falkland  Island,  where  surgical  aid  might  have  been 
obtained.  The  wind  was  fair  for  that  port,  and  it  could  have  been 
made  in  two  or  three  days;  but  the  testimony  of  the  master  of  the 
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Iroquois,  which  I  think  should  be  accepted  upon  that  point,  was  to 
the  effect  that  it  would  probably  have  taken  from  three  to  four  weeks 
to  have  ^ne  to  Port  Stanley  and  return  to  the  place  of  the  accident, 
because  in  returning  the  vessel  would  have  had  to  beat  against  a 
head  wind.   The.  ship  arrived  at  San  Francisco  on  May  7,  1900,  where 
the  voyage  ended,  and  the  following  day  the  libelant  was  paid  off, 
and  his  connection  with  the  ship  terminated.    On  May  14th  he  en- 
tered the  J^*ine  Hospital  at  San  Francisco,  where,  on  the  i6th 
of  October  rollowing,  his  leg  was  amputated  below  the  knee.  The 
broken  bones  having  failed  to  unite,  their  ends  had  become  dead, 
and  amputation  of  the  leg  was  necessary  in  order  to  save  the  life  of 
libelant.   The  libelant  was  treated  with  kindness  by  the  master  at 
all  times  after  the  accident,  and  had  all  the  care  that  it  was  possible 
for  one  in  his  situation  to  r^eive  on  board  of  a  vessel  at  sea,  when 
unattended  by  any  one  possessing  surgical  knowledge  and  skill.  The 
libelant  at  no  time  made  any  complaint  of  the  condition  of  his  leg, 
and  made  no  request  to  be  taken  to  Port  Stanley,  or  to  any  other 
port;  and  he  was  not  asked  by  the  master  whether  he  would  hke 
to  be  taken  to  some  port  for  treatment,  or  whether  he  would  be 
satisfied  with  such  care  as  could  be  gfiven  upon  the  ship.  Libelant 
at  the  time  of  the  accident  was  20  years  old,  and  in  good  health.  Il 
appears  from  the  evidence  of  the  physicians  who  testified  that  a  frac- 
ture similar  to  that  sustained  by  libelant  will  unite,  if  properly  treated 
by  a  surgeon,  within  three  or  four  weeks  after  the  injury  is  received, 
and  that  broken  bones  of  a  person  of  the  age  of  libelant,  other  con- 
ditions being  the  same,  will  unite  more  readily  than  those  of  a  per- 
son of  mature  years.   The  splints  put  around  the  leg  at  the  time  of 
the  accident  were  allowed  to  remain  in  place  without  removal  of  the 
bandages  for  five  weeks.   The  medical  testimony  is  to  the  effect  that 
the  splints  should  have  been  removed  and  replaced  four  or  five  days 
after  being  first  put  on.  and  every  few  days  thereafter,  and  the  leg 
examined  at  such  times  for  the  purpose  of  determining  whether  the 
bones  were  properly  in  place  and  uniting.    There  is  no  reason  to 
doubt  that  if  libelant  had  received  proper  surgical  treatment  within 
a  few  days  after  his  leg  was  broken  the  bones  would  have  united, 
and  there  would  have  been  no  necessity  for  its  amputation.  This 
action  is  brought  to  recover  damages  against  the  vessel,  the  libel 
alleging  that  her  master  was  negligent  in  not  immediately  after  the 
accident  proceeding  to  Port  Stanley,  or  bearing  away  to  Valparaiso, 
or  some  other  port  on  the  western  coast  of  South  America,  where 
surgical  aid  could  have  been  obtained,  before  it  was  too  late  to  effect 
a  union  of  the  fractured  bones,  and  the  question  thus  presented  is 
to  be  determined  upon  the  facts  above  stated. 

I.  It  has  been  often  decided,  and  may  be  regarded  as  a  settled 
principle  of  admira'lty  law,  entering  into  and  forming  a  part  of  the 
seaman's  contract,  that  it  is  the  duty  of  the  vessel  "to  provide,  for  a 
seaman  who  becomes  sick  or  wounded  or  maimed  in  the  discharge 
of  his  duty,  whether  at  home  or  abroad,  at  sea  or  on  land, — if  it  be 
not  by  his  own  fault, — suitable  care,  medicines,  and  medical  treat- 
ment, including  nursing,  diet,  and  lodging."  2  Pars.  Shipp.  &  Adm. 
p.  81;  Brown  v.  Overton,  x  Spr.  462,  Fed.  Cas.  No.  2,024;  The 
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Atlantic,  Abb.  Adm.  451,  Fed.  Cas.  No.  620;  Whitney  v.  Olsen,  47 
C.  C.  A.  331,  108  Fed.  292;  Scarff  v.  Metcalf,  107  N.  Y.  211,  13  N. 
E.  796,  I  Am.  St.  Rep.  807. 

The  contention  of  the  claimant  is  that  the  master  of  the  Iroquois 
was  not,  under  the  rule  just  stated,  bound  to  prolong  the  voyage  three 
or  four  weeks  by  returning  to  Port  Stanley  for  surgical  aid.  This  con- 
tention seems  to  be  supported  by  the  case  of  Peterson  v.  The  CHandos 
(O.  C)  4  Fed.  645.  That  was  an  action  brought  by  a  seaman  whose 
leg  had  been  broken  in  the  service  of  the  Chandos ;  the  libel  alleging 
that  the  leg  was  shortened  three  inches  because  it  was  not  properly 
treated  upon  the  vessel,  and  that  the  master  was  guilty  of  negligence 
in  not  going  into  Valparaiso,  the  nearest  port,  where  proper  surgical 
aid  and  appliances  could  have  been  obtained.  The  court  held  that  the 
master  was  not  negligent  in  this  respect,  saying: 

"The  burden  of  proof  la  npon  tbe  libelant  to  support  bis  allegation  that 
the  master  failed  to  do  his  duty  towards  blm  in  this  respect  If  ft  had  been 
shown  that  the  vessel  could,  under  tbe  circumstances,  make  about  ten  miles 
an  bonr,  and  thereby  have  made  Valparalsb  In  a  little  more  than  five  or  six 
days.  It  might  have  been  proper  for  tbe  master  to  have  gone  in  there;  in- 
deed, I  think  it  would  have  been  his  duty  to  do  so.  But,  as  It  Is,  1  do  not 
think  it  would  be  safe  to  assume  that  this  port  could  have  been  made  in  less 
than  two  weeks,  and  I  do  not  think  that  the  vessel  was  under  obligation  to 
make  tbat  sacrifice  of  time  and  risk  of  cargo  for  the  libelant" 

I  am  unable  to  concur  in  all  of  the  views  thus  expressed  by  the 
able  judge  who  pronounced  the  opinion  in  that  case.    I  cannot  agree 
to  the  proposition  that  sacrifice  of  time  and  risk  to  cargo  are  mat- 
ters which  can  properly  be  permitted  to  outweigh  the  duty  of  pro- 
curing surgical  aid  for  a  seaman  disabled  in  the  service  of  a  vessel, 
when  such  assistance  is  necessary,  and  cannot  be  obtained  otherwise 
than  by  putting  into  port.   The  obligation  of  the  ship  is  discharged 
only  when  the  master  has  used  reasonable  care  in  providing  for  the 
comfort  and  cure  of  the  seapian.    Whether  he  is  required  to  deviate 
from  his  course,  and  touch  at  some  port  at  which  the  seaman  can 
receive  better  attention  than  can  be  given 'him  upon  the  vessel,  will 
depend  upon  the  circtunstances  of  the  particular  case,  such,  for  in- 
stance, as  the  nature  of  the  seaman's  sickness  or  injury,  and  the 
probability  of  being  able  to  reach  a  port  in  time  for  his  relief ;  but 
it  would  seem  clear  that  if  one  of  the  crew  were  so  ill  or  severely  in- 
jiired  that  any  one  of  ordinary  judgment,  seeing  him,  would  know  that 
his  life  or  limb  was  in  serious  danger,  and  that  he  ought  to  have  fnedi- 
cal  or  surgical  aid  at  the  earliest  possible  moment,  then  it  would  be  the 
imperative  duty  of  the  master  to  take  the  necessary  steps  to  procure 
such  aid,  if  within  his  power.    Of  course,  if  the  vessel  were  so  far  at 
sea  as  to  make  it  uncertain  whether  she  could  reach  the  nearest  port 
in  time  to  benefit  the  sufferer,  or  if  the  master  had  no  reason  to  believe 
that  the  uckness  or  injury  was  serious,  he  would  not  be  chargeable 
with  negligence  for  proceeding  on  his  course,  giving  to  the  seaman 
such  care  as  his  knowledge  and  the  conveniences  on  board  the  vessel 
would  permit.   When  there  is  no  physician  to  consult,  the  master  must 
necessarily  determine,  as  best  he  may,  whether  the  injury  or  sickness  is 
such  as  to  endanger  life  or  limb,  and  he  cannot  be  charged  with  neg- 
ligence simply  b^use  he  erred  in  judgment  as  to  the  necessity  ior 
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putting  into  port,  when  the  nature  of  the  disease  or  the  extent  of 
the  injury  was  obscure,  and  its  serious  character  would  not  have  been 
apparent  except  to  a  physician  or  surgeon ;  but  the  duty  of  the  mas- 
ter to  exercise  a  reasonable  judgment  as  to  what  is  necessary  to  be 
done  for  a  seaman  disabled  by  sickness  or  accident,  while  in  the  service 
of  the.  ship  is  an  absolute  one.  Now,  in  the  case  of  an  injury  like  that 
received  by  the  libelant,  the  master  is  presumed  to  know,  because  the 
fact  is  one  of  common  knowledge,  that  to  make  a  recovery  reasonably 
certain  the  leg  must  be  set  with  care,  and  receive  the  attention  which 
only  a  person  having  some  knowledge  of  surgery  can  give.  In  such 
a  case,  therefore,  when  there  is  no  one  on  board  possessing  such 
knowledge,  ordinary  prudence  would  suggest  that  the  services  of  a 
surgeon  should,  if  possible,  be  obtained  before  the  time  has  passed  for 
a  perfect  union  of  the  broken  bones ;  and  it  is  the  duty  of  the  master, 
without  regard  to  the  loss  of  time,  or  the  expense  incident  to  the  devia- 
tion, to  make  an  effort  to  procure  such  assistance  by  putting  into  some 
port  where  it  can  be  obtained*;  and  not  to  do  this,  if  it  is  probable 
that  a  port  can  be  made  in  time,  is  a  failure  to  discharge  the  duty  which 
the  vessel  owes  to  a  seaman  sick  or  disabled  in  its  service.  Certainly, 
to  properly  treat  such  an  injury  is  beyond  the  ordinary  skill  of  the 
master,  and  ought  not  to  be  undertaken  by  him  without  die  consent  of 
the  seaman. 

Upon  the  question  involved  here,  the  case  ol  Whitney  v.  Olsen,  47 
C.  C.  A.  331, 108  Fed.  292,  is  in  point.  That  was  an  action  to  recover 
damages  for  the  alleged  negligence  of  the  master  of  the  schooner 
Uranus,  in  not  taking  the  libelant  to  the  nearest  port  for  surgical  treat- 
ment of  an  injury  received  by  him  at  sea.  It  was  shown  in  that  case 
that  the  accident  occurred  when  the  vessel  was  about  500  miles  from 
Port  Townsend,  the  nearest  port,  and  the  injured  seaman  requested 
to  be  taken  there.  The  master  refused,  and  proceeded  on  his  voyage. 
In  consequence  of  not  receiving  surreal*  treatment  in  time,  the  bones 
of  the  leg  failed  to  make  ^  proper  union,  resulting  in  permanent  injury 
to  the  leg.  Upon  this  state  of  facts,  it  was  held  that  the  master  was 
guilty  of  negligence  in  not  taking  the  libelant  to  Port  Townsend  after 
the  accident,  the  court  saying: 

"There  misht  have  been  additional  eipense  Incurred,  but  this  presents  no 
ezcnse. — *not  the  least  extenuation.'  If  the  master  had  performed  this  duty, 
and  taken  the  Injured  seaman  to  Port  Townsend  for  treatment,  the  vessel 
and  Its  owners  would  simply  'have  been  subjected  to  a  burden  which  the  law 
Imposes.'  No  member  of  the  crew  could  complain  or  hold  the  ship  re- 
sponsible In  damages  for  loss  of  time  necessarily  Incurred  In  the  dlseharse 
of  Its  duty.  Necefislty  and  humanity,  as  well  as  the  principles  of  the  ad- 
miralty law,  would  have  amply  protected  the  owners  of  the  ship  from  sucli 
loss." 

The  fact  that  in  that  case  the  injured  seaman  requested  to  be  takcTi 
to  the  nearest  port,  while  in  the  present  no  such  request  was  made, 
is  not  sufficient  to  make  the  principle  upon  which  that  case  was  dc:- 
cided  inapplicable  to  this.  The  decision  in  that  case  proceeded  upon, 
the  principle  that  the  seaman,  not  having  consented  to  what  was  done 
by  the  master  of  the  Uranus,  was  entitled  to  maintain  the  action.  So 
here  the  libelant  did  not  consent  to  the  action  of  the  master  of  the 
Iroquois.   It  is  not  claimed  that  he  did  so  expressly,  and  I  do  n«j>^ 


IS  BE  BfilT. 


969 


think  there  is  anything  in  the  evidence  from  which  such  consent  can 
be  iairly  implied.  He  was  not  consulted  as  to  his  wishes  in  the  matter, 
and,  such  being  the  case,  he  did  not  waive  his  right  to  be  carried  to  the 
nearest  nort  for  treatment  by  failing  to  request  that  this  should  be 
done.  The  duty  devolved  upon  the  master,  without  such  request,  to 
make  every  reasonable  effort  to  provide  the  libelant  with  surreal  aid, 
by  taking  him  where  it  could  be  obtained ;  and  the  failure  to  discharge 
this  duty,  unless  performance  was  waived  by  libelant,  constitutes  negli- 
gence for  which  the  ship  must  respond  in  damages.  The  libelant  was 
a  minor,  and,  it  may  be,  ignorant'  of  his  rights  in  the  premises,  but, 
whether  so  or  not,  the  master  was  in  supreme  authority,  and  the 
hlKlant  entirely  dependent  upon  him  for  necessary  care.  The  master 
knew  of  the  risk  which  libeluit  would  incur  by  reason  of  the  constant 
motion  of  the  vessel,  and  he  also  knew,  or  ought  to  have  known,  that 
he  was  not  possessed  of  sufficient  skill  to  properly  treat  the  leg  under 
conditions  which  might  arise,  and  which  often  result  from  injuries  of 
that  character.  In  a  matter  of  so  much  importance  to  him  the  libelant 
should  have  been  consulted,  and  the  master  ought  not  to  have  assumed 
the  responsibility  of  proceeding  upon  the  voyage,  and  himself  treating 
the  broken  leg,  without  libelant's  consent. 

2.  Upon  the  question  of  damages :  The  libelant  cannot  follow  the 
occupaticm  of  a  seaman,  but  is  not  disabled  from  engaging  in  business 
or  doing  such  light  work  as  one  in  his  crippled  condition  is  com- 
petent to  perform.  His  ability  to  earn  wages,  however,  is  not  as 
great  now  as  before  the  loss  of  his  leg.  Taking  this  fact  into  con- 
sideration, as  well  as  the  pain  and  suffering  he  has  endured,  and  the 
further  fact  that  the  injury  will  be  permanent,  the  libelant  is,  in  my 
opinion,  entitled  to  recover  the  sum  of  $3,000  and  costs,  with  interest 
from  date  of  decree  until  same  is  satisfied. 


Id  re  Er&AT  et'  al. 

(District  Cotirt      D.  Georgia.  W.  D.   Mareli  7.  1903^ 

BAimDFTCT— PHBPBBBNCBa— What  Constituths 

A  payment  on  a  note  given  by  an  Insolvent  to  close  up  an  existing 
mcconnt  with  a  creditor,  made  within  four  montbs  of  the  filing  of  hit 
petition  In  bankruptcy,  cannot  be  treated  as  a  preference  with  respect 
•to  a  new  debt  afterwards  created  by  him  with  the  ume  creditor,  and 
need  not  be  Burrend^ed  by  the  creditor;  nor  can  It  be  treated  as  a  set- 
off against  the  new  debt,  when  be  seeks  to  prove  the  latter  in  the  bank- 
ruptcy proceedings. 

Jn  Bankruptcy. 

Rlayson,  Hill  &  McGiU,  for  claimants. 
Sla.ton  &  Phillips,  for  trustee. 

NEWMAN,  District  Judge.  This  matter  is  before  the  court  on 
cjcceptions  to  the  ruling  of  the  referee.  The  facts  are  as  follows: 
The  claimants,  S.  Lowman  &  Co.,  presented  a  claim  against  the  es- 
tate ol  the  bankrupt  for  $1,955.75,  represented  by  four  notes,  dated 


Digitized  by 


970 


118  nOVR&L  RBPOBTBR. 


August  20,  1901,  and  due  November  11,  1901,  December  10,  1901, 
January  10,  1902,  and  February  10,  1902,  respectively;  three  of  said 
notes  being  for  $486.50  each,  and  one  for  $496.25.   Upon  the  first 
of  these  notes  there  was  a  credit  of  $100,  which  amount  was  admitted 
to  have  beetl  paid  within  four  months  of  the  adjudication.  Oaimants 
also  presented  an  account  for  $1,763  for  goods  sold  the  bankrupts 
during  September,  1901.    It  further  appears  that  claimants  held  a  note 
given  by  the  bankrupts  for  $500,  due  September  4,  1901,  which  note 
was  given  some  time  during  1900,  and  was  one  of  a  series  of  notes 
which  closed  up  their  merchandise' account  for  1900.    This  note  was 
paid  on  September  5,  1901.   A  petition  in  voluntary  bankruptcy  was 
filed  November  28,  1901.   The  referee  hdd  that  the  payment  of  $xoo 
on  November  9,  1901,  was  a  preference,  and,  being  subsequent  to 
the  sale  of  any  goods  by  Lowman  &  Co.  to  Seay  Bros.,  should  be 
returned  before  the  claim  could  be  allowed,  which  ruling  was  con- 
ceded to  be  correct.   The  referee  further  held  that  the  payment  of 
$500  on  September  5,  1901,  was  likewise  a  preference,  but  on  account 
of  the  fact  that  Lowman  &  Co.  had  sold  and  shipped  to  Seay  Bros., 
subsequent  to  this  payment,  goods  in  an  amount  greater  than  $500, 
Lowman  &  Co.  should  be  allowed  to  set  off  the  payment  of  $500 
against  their  account,  and  to  prove  their  claim  for  the  balaince, 
$3^18.75.   To  this  ruling  of  the  referee  the  claimants  except  on  the 
ground  that  the  $500  was  paid  on  a  distinct  and  separate  debt,  and 
is  not  within  section  57g  of  the  bankruptcy  act.   This  $500  note  was 
the  last  of  a  series  of  notes  given  in  1900  for  goods  then  purchased, 
and  its  payment  closed  that  transaction  completely.    The  firm  of 
Lowman  &:  Co.  are  not  seeking  to  prove  any  part  of  that  debt  at 
all.   They  are  proving  another  and  distinct  debt,  created  in  August 
and  September,  1901. 

The  question  here  presented  was  before  the  circuit  court  of  appeals 
for  the  Second  circuit  in  the  case  of  In  re  Abraham  Steers  Lumber 
Co.,  112  Fed.  406.  In  the  opinion  of  the  court,  this  is  said  on  this 
subject : 

"Tbe  case  presente  another  question:   Tbe  bankmpt  was  Indebted  to  the 
creditor  upon  an  open  account,  and,  at  a  date  more  than  four  months  pre- 
rlons  to  the  filing  of  the  petition,  made  a  payment  upon  that  accoont  In 
'  money,  and  gave  bis  note  for  the  balance,  which  payment  and  note  were 
treated  by  the  creditor  as  full  payment  and  the  accouut  was  balanced  Qpon 
his  books.   The  debtor  was  Insolvent  at  the  time,  but  the  creditor  bad  no 
reasonable  cause  to  t>elieTe  that  a  preference  was  Intended.  8ul)seqaently 
the  bankrupt  contracted  another  debt  with  the  creditor.    The  question  Is 
whether  proof  of  that  debt  cannot  be  allowed  without  a  surrender  by  the 
■creditor  of  the  payment  received  upon  the  previous  debt    We  are  of  tlie 
opinion  that  the  payment  notwithstanding  It  was  a  preference.  l>elns  upon 
a  distinct  and  Independent  debt  from  that  which  la  sought  to  be  proved, 
need  not  be  surrendered  by  the  creditor.  We  are  also  of  the  opinion  that  'Qie 
payment  cannot  be  treated  as  a  set-oft  against  the  debt  sought  to  be  proTed. 
We  do  not  deem  It  necessary  to  enlarge  upon  the  reasons  for  our  conclusions 
in  respect  to  these  questions.    These  are  fully  discussed  In  the  opinion  by 
Jndge  Thomas,  who  decided  tbe  case  in  the  court  below,  and  we  fuUy  concur 
Id  his  views.** 

Even  if  it  is  true,  as  contended  by  counsel  for  the  trustee,  tliat  in 
this  case,  as  shown  in  the  decision  by  Judge  Thomas  in  Re  Abraham 
Steers  Lumber  Co.  (D,  C.)  no  Fed.  738,  the  facts  an;  not  entirely 
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like  Ihe  facts  here,  the  opinion  of  the  circuit  court  oi  appeals  is  clear 
that  a  payment  on  one  debt  is  not  a  preference,  under  section  57g,  as 
to  a  distinct  and  separate  debt.  If  in  this  case  there  had  been  a  run- 
ning account,  purchases  and  payments  from  time  to  time,  and  no 
distinct  closing  up  of  the  older  debt,  the  question  would  be  different, 
and  the  rule  would  probably  not  apply.  Opposed*to  the  view  of  this 
question  taken  by  the  circuit  court  of  appeals  for  the  Second  circuit 
in  the  Abraham  Steers  Lumber  Company  Case,  supra,  is  the  case 
In  re  Conhaim,  97  Fed.  923,  decided  by  Judge  Hanford,  of  the  dis- 
trict court  for  the  district  of  Washington.  He  holds  that  "the  pro- 
hibition contained  in  section  57g  is  not  limited  by  the  terms  of  the 
section  to  the  particular  debt  or  chose  in  action  ^n  accoimt  of  which 
a  preference  has  been  received,  but  it  refers  to  creditors  who  have 
received  preferences,  and  provides  that  the  claim  of  such  creditors  shall 
not  be  aUowed,  unless  they  shall  surrender  the  preferences  received," 
and  then  quotes  from  I«oveland,  Bankr.  p.  257,  in  support  of  this  view. 
In  this  case  the  account  for  merdiandise  sold  in  zocx)  was  closed  up 
by  notes,  as  in  the  Abraham  Steers  Lumber  Co.  Case.  The  last  of 
those  notes  was  paid  on  September  5,  1901.  That  debt  was  then 
extinguished.  As  to  the  claim  which  Lowman  &  Co.  presented  and 
sought  to  prove,  they  had  received  no  preference,  except  the  $100 
which  they  surrendered. 

Following  the  decision  of  the  circuit  court  of  appeals  for  the  Sec- 
ond circuit,  which  has  been  referred  to,  I  think  the  referee  erred 
in  requiring  Lowman  &  Co.  to  deduct  the  $500  received  by  them  in 
extinguishment  of  the  old  debt  from  the  claim  which  they  were  seek- 
ing to  {Wove.  He  was  right,  of  course,  in  requiring  payment  of  the 
$100,  and  in  this  they  acquieilsced.  The  referee  is  instructed  to  allow 
proof  of  claim  without  deducting  the  $5oa 


TowAev— Gabb  Rboiubbd  or  Tuo— Ihjdkt  or  Tov  ob  Sukkeh  Boos. 

The  master  or  a  tug,  taking  his  tow  luto  a  harbor  and  to  a  dock  with 
which  he  is  ODfamlltar,  Is  bound  to  exercise  the  highest  care  to  protect 
ber  from  Injury,  and  his  failure  to  either  take  a  pilot  or  to  Inquire  from 
posone  competent  to  glre  him  Information  renders  the  tag  liable  for  an 
Injury  to  the  tow  from  striking  00  a  sunkm  rock,  the  aistence  of  which 
was  known  to  na^gatocB  familiar  with  tiie  locally. 

In  Admn^lty.  Libd  in  rem  against  tug  to  recover  damages  for 
injury  to  tow. 

James  T.  Macklin,  for  libelants.  • 
Owen  &.  Sturges,  for  claimants. 

TOWNSEND,  District  Judge.  The  material  facts  herein  are  un- 
disputed, and  are  as  follows:  On  March  25,  1900,  the  steam  tug 
Mabel  S.  took  in  tow  at  Hoboken,  N.  J.,  the  barge  James  E.  English, 
which  was  loaded  with  pig  iron,  and  drew  about  seven  feet  of  water. 
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to  be  towed  to  the  Brown  Cotton  Gin  Company's  docks  in  New  Lon- 
don, Conn.   The  tug  and  tow  reached  New  London  on  March  26th, 
where  the  tug  was  taken  alongside,  and  they  then  proceeded  up  the 
harbor  until  they  came  near  to  Scott's  Wrecking  Dock,  about  a  quarter 
ol  a  mile  from  destination.   Here  Capt.  Eldredge  of  the  tug  hailed 
one  of  the  tugs  of  the  Scott  Wrecking  Company,  and  asked  if  any 
one  would  show  him  the  way  into  the  Brown  Cotton  Gin  Company's 
dock,  or  whether  there  was  anything  in  the  way  of  going  there ;  but, 
receiving  no  answer,  he  proceeded  to  Scott's  dock,  and  made  fast,  and 
he,  with  Capt.  Barker  of  the  tow,  went  around  to  the  Cotton  Gin  dock 
to  learn  whether  there  were  any  obstructions  in  the  way.  Capt. 
Eldredge  had  beerfTin  New  London  harbor  frequently,  but  had  never 
been  to  the  cotton  gin  company's  dock.   On  arriving  at  the  office  of 
said  company,  Capt.  Eldredge  stated  to  the  man  in  charge  that  he 
had  come  to  get  mformation  about  the  approach  to  the  dock.  He 
sent  them  to  the  stationary  engineer  of  the  company,  who,  he  said, 
would  tell  him  (Capt.  Eldredge)  all  about  it.   This  engineer  said  there 
was  no  obstruction,  and  that  schooners  drawing  more  water  than  this 
barge  beat  in  and  out  there ;  and,  having  been  told  by  Eldredge  that  the 
tide  was  rising,  he  said,  "Come  right  in  now  from  where  you  are,  and 
you  won't  touch  anything."    He  then  told  Capt.  Eldredge  to  take  the 
range  from  Scott's  dock  over  to  their  dock,  which,  he  said,  was  the 
range  they  all  took  to  come  in  there.    In  conclusion,  the  engineer  said : 
"I  want  you  to  understand  one  thing:   That  this  company  will  not  be 
responsible  for  any  information  I  give  you.   *   *   *   If  you  come  in 
here,  you  come  at  your  own  risk.'    The  tide  was  then  rising,  and  the 
two  captains  went  to  get  dinner.    Wheii  the  tide  was  about  half  flood, 
they  started  for  the  cotton  gin  company's  dock.    Capt.  Eldredge 
backed  off  about  150  feet,  then  turned,  went  on  till  he  got  the  range 
the  engineer  had  given,  and  then  headed  for  the  cotton  gin  company's 
dock,  going  slowly  until  the  bar^e  struck  a  rock.   He  did  not  make 
any  soundings.   The  barge  received  serious  injuries,  for  which  dam- 
ages are  claimed  herein.   The  libel  charges  three  acts  of  negligence 
against  the  tug :    First,  in  not  avoiding  the  said  rocks,  they  being  well 
known  to  navigators  on  the  Thames  river  and  vicinity ;  second,  in  that 
the  man  in  charge  of  the  navigation  of  the  tug  was  incompetent,  and 
not  familiar  with  the  waters  of  the  said  Thames  river  and  its  tributaries ; 
third,  in  not  towing  the  said  barge  through  the  usual  path  or  channel 
in  said  Thames  river,  and  where  there  Was  a  sufficient  depth  of  water 
at  all  times  for  said  barge. 

The  rock  on  which  the  barge  struck  was  not  buoyed,  or  shown  on 
the  government  chart.  Capt.  Eldredge  had  examined  the  chart,  and 
found  soft  bottom  indicated,  and  no  obstructions  shown  thereon,  be- 
fore he  made  any  inquiriep.  Two  questions  are  presented,  namely: 
(i)  Was  the  rock  such  a  well-known  obstruction  that  the  master  of 
the  tug  should  be  chargeable  with  knowledge  thereof?  (2)  Was  he 
negligent  in  failing  to  get  further  information  ?  Five  \vitnesses  were 
exammed  on  the  first  point.  There  is  some  confusion  in  their  testi- 
mony between  the  rock  on  which  the  barge  struck  and  another  rock 
lying  within  about  50  feet  of  it ;  but  this  is  not  materia,  as  either  rock 
woiUd  be  likely  to  be  an  obstruction  to  such  a  tug  and  tow  going  to  the 


THE  ISABEL  fl. 


S73 


cotton  gin  company's  dock.   Hunt,  a  steamboat  pilot,  had  known  of 
these  obstructions  for  14  years.    Scott,  another  pilot,  knew  of  rock 
there,  and  had  supposed  it  was  all  one  reef,  until  after  the  accident, 
when  he  discovered  there  were  two  rocks,  as  aforesaid.   Terry,  a  vessel 
broker,  who  is  not  a  licensed  pilot,  but  who,  as  master  of  vessels,  had 
frequently  gone  to  the  cotton  gin  company's  dock,  had  never  heard  of 
said  rock,  but  he  had  not  been  there  with  a  vessel  for  six  years.  Bate- 
well,  an  experienced  pilot,  had  never  heard  of  this  obstruction,  but 
he  had  not  taken  a  vessel  to  the  cotton  gin.  company^s  dock  for  13 
years.   Golfer,  who  was  there  last  in  1893  or  1894,  always  took  a 
circuitous  course  in  going  in  and  out,  but  had  never  heard  of  any  ob- 
structions.   "The  pilot  of  a  river  steamer,  like  the  harbor  pilot,  is  se- 
lected for  his  personal  knowledge  of  the  topography  through  which  he 
steers  his  vessel.    ♦    *    *    He  must  also  be  familiar  with  all  dangers 
that  are  permanently  located  in  the  course  of  the  river,  as  sand  bars, 
snags,  sunken  rocks  or  trees,  or  abandoned  vessels  or  barges.  All 
this  he  must  know  and  remember  and  avoid.   To  do  this  he  must  be 
constantly  informed  of  the  changes  in  the  current  of  the  river,  of  sand 
bars  newly  made,  of  logs  or  snags  or  other  objects  newly  presented, 
against  which  his  vessel  might  be  injured.   In  the  active  life  and 
changes  made  by  the  hand  of  man  or  the  action  of  the  elements  in  the 
path  of  his  vessel,  a  year's  absence  from  the  scene  impairs  his  capacity 
— his  skilled  knowledge — ^very  seriously  in  the  course  of  a  long  voyage. 
He  should  make  a  few  of  the  first  'trips,*  as  they  are  called,. after  his 
return,  in  company  with  other  pilots  more  familiar  with  the  river." 
Atlee  V.  Union  Packet  Co.,  21  Wall.  389,  22  L.  Ed.  619.   Tested  by 
these  requirements,  the  conduct  of  the  master  of  the  tug  was  negligent. 
The  pilots  familiar  with  this  locality  knew  of  this  rock,  or  of  the 
dangerous  reef  of  which  it  appeared  to  be  a  part.    It  had  been  known 
for  some  years  prior  to  this  accident.    Capt.  Eldredge  either  should 
have  known  of  it,  or,  never  having  gone  to  this  dock  before,  he  should 
fiave  used  the  highest  degree  of  care  to  avoid  all  risk  due  to  his 
ignorance.    If  he  did  not  choose,  on  this,  his  first  trip,  to  secure  the 
services  of  a  competent  pilot,  he  should  at  least  have  taken  measures 
sufficient  to  acquaint  himself  with  this  obstruction,  and  should  have 
assured  himself  by  competent  evidence  of  a  safe  passage  around  them. 
That  he  recognized  this  obligation  is  indicated  by  his  admissions.  He 
had  hailed  Capt.  Scott's  tugs,  and  failed  to  get  the  necessary  informa- 
tion.   Later,  Capt.  Barker  told  him  if  he  would  go  to  Capt.  Scott's 
office  he  could  probably  find  out  the  passage,  or  get  some  one  to  take 
them  in.   He  declined  to  do  this.    His  testimony  on  this  point  is  as 
follows : 

"Wliea  7011  go  to  a  man  and  ask  bim  a  simple  civil  question  like  that  and 
tie  won't  answer  yon  treferring  to  his  experience  with  Scotts  tugs],  yon  are 
dlsiTUsted  with  that  man  altogether,  and  you  don't  want  any  Information 
•from  him  at  all.  Q.  Ton  took  the-chancea,  then,  on  a  landsman— is  that  tt— 
gMng  yon  ttie  Information?  A.  I  took  the  chances  on  Information  from  men 
tbat  were  connected  with  the  dock,— connected  with  the  wharf.— and  snp- 
poeed  to  know  the  water  around  It  and  In  the  approach.  0-  You  took  the 
chances,  then,  on  getting  yonr  information  from  a  land  engineer.  Instead  of 
from  a  navigator,- Is  that  it?  A.  Well,  that  Is  what  I  did,  because  I  would 
rely  on      and  have  relied  on  aacb  Information  tn  a  good  many  Instances 
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before;  jea.  sir.  Q.  Because  7011  were  diagnated  with  tbe  man  In  tbe  tug- 
boat, wbo,  70ti  Bay,  refnsed  to  answer  yon.— Is  that  It?  A.  Tbat  Is  about  it 
I  would  not  ask  them  any  more  about  it." 

Let  a  decree  be  entered  for  the  libelants,  and  let  the  case  be  referGcd 
to  a  commissioner  to  ascertain  the  damages  suffered. 


(District  Court,  W.  D.  Pennsylvania.   February  1902.) 

1.  BARKRUPTCT— PliOTABLB  CLAIMS— UNLIQUIDATED  DEMANDS. 

Where  tbe  claim  of  a  petittoning  creditor,  altliongb  made  np  of  dif- 
ferent elements,  is  based  upon  a  single  written  instmment  and  the  non- 
performance of  its  covenants  by  tbe  alleged  bankrupt,  it  must  be  treated 

under  the  bankruptcy  act  as  a  single  dalm;  and,  where  some  of  tbe 
elements  are  confessedly  unliquidated,  the  claim  as  a  whole  is  an  un- 
liquidated one,  and  subject  to  the  limitations  Incident  to  a  claim  of  tbat 
character. 

8.  Same— Petitioning  Cbbditors— Qdalification. 

Under  Bnnkr.  Act  189S,  g  63b,  providing  that  "unliquidated  claims 
against  the  bankrupt  may,  pursuant  to  application  to  the  court,  be 
liquidated  In  sncta  manner  as  It  shall  direct,  and  may  thereafter  be 
proved  and  allowed  against  his  estate,"  holders  of  unliquidated  claims 
do  not  become  **credItOM"  until  their  claims  have  been  liquidated  as 
therein  provided;  and  hence  such  claimants,  whose  claims  are  not  ad- 
mitted, but  disputed,  cannot  maintain  a  petition  to  have  the  alleged 
debtor  adjudged  an  Involuntary  bankrupt 

In  Bankruptcy.    Sur  certificate  of  W.  R.  Blair,  referee,  sitting  as 

special  master. 

Geo.  R.  Wallace  and  Weil  &  Thorp,  for  petitioning  creditors. 
Edwin  S.  Craig,  for  allegtd  bankrupt. 
Wintemitz  &  McConahay,  for  Union  Trust  Co. 

BUFFINGTON,  District  Judge.  The  scope  of  the  certificate  has, 
by  consent  of  counsel,  been  enlarged  so  as  to  raise  the  question  whether 
the  petitioning  creditors  have  standing  as  such.  Their  claim  is  based 
upon  a  certain  written  contract  for  the  sale  of  gas,  and  it  is  assumed, 
for  present  purposes,  that  the  rights  of  the  parties  of  the  first  part  to 
said  contract  have  been  assigned  to  the  petitioning  creditors,  and  the 
obligations  of  the  parties  of  the  second  part  assumed  by  the  Big 
Meadows  Gas  Company.  Th^  answer  of  that  c<Hnpany,  amongst 
other  things,  denied  the  company  was  "engaged  principally  in  manu- 
facturing, trading,  printing,  publishing,  or  mercantile  pursuits"; 
averred  that,  as  unliquidated  claimants,  the  petitioners  had  no  stand- 
ing to  file  an  involuntary  petition  against  it ;  and  alleged  the  petitioners 
were,  under  the  contract,  indebted  to  it  in  the  sum  of  $60,000.  This 
answer  was  adopted  by  the  Union  Trust  Company,  a  judgment  creditor 
of  the  Big  Meadows  Gas  Company.  Thereupon  the  court,  without 
prejudice  to  the  right  of  the  Big  Meadows  Gas  Company  to  question 
its  jurisdiction,  appointed  the  referee  a  special  master  to  take  the  testi- 
mony, and  report  to  the  court  6ndings  of  fact  and  law.  On  the  hear- 
ingf  a  question  arose  as  to  the  production  by  the  Big  Meadows  Gas 


Id  le  BIG  MEADOWS  GAS  00. 


IK  BE  BIO  MEADOWS  GAS  CO. 


975 


Company  of  certain  of  its  books.   That  question  was  certified  to  the 
court  for  its  opinion,  and  thereupon,  by  consent  of  cotmsel,  the  scope 
of  the  certificate  was  widened,  as  noted,  so  as  to  raise  the  question  of 
the  standing  of  the  petitioning  creditors  as  such  to  file  this  petition. 
Their  claim  consists  of  several  elements,  but  they  are  all  based  upon  a 
single  contract,  and  alleged  nonperformance  thereof.  The  first  element 
is  for  $7,300  for  gas  furnished  and  contracted  to  be  paid  for  as  follows : 
The  second  party  "will,  once  each  month,  pay  over  to  said  first  parties 
the  full  equal  one-half  of  all  sums  and  amounts  received  from  the  sale 
of  gas,  without  any  reduction  or  rebates  for  any  cause  whatever." 
The  second  element  is  for  unliquidated  damages  averred  as  follows: 
*'A  claim  for  damages  for  the  breach  of  said  contract  by  said  coipora- 
tion  in  failing  to  take  and  sell  gas  continually  and  without  intermission 
as  provided  in  said  contract,  and  in  failing  to  buy  and  take  gas  from 
the  leases  mentioned  therein  so  long  as  said  leases  continue. and  gas 
is  found  in  paying  quantities,  and  in  otherwise  violating  said  contract 
and  faihng  to  perform  the  covenants  thereof."    In  that  regard  the  con- 
tract provides  as  follows:    "Second  party  agrees  to  operate  said  line, 
and  to  conduct  and  sell  gas  continually  and  without  intermission,  and 
in  lieu  thereof  to  pay  first  parties  all  reasonable  damages  for  his  neglect 
so  to  do.    Second  party  agrees  to  buy  and  take  the  gas  from  said 
leases  so  long  as  said  leases  continue  and  gas  is  found  in  paying  quanti- 
ties, and  that  if  he  shall  conduct  gas  from  other  territory  through  said 
line  he  will  pay  over  to  said  first  party  the  full  equal  one-half  of  the 
same  realized  from  the  sale  thereof,  the  same  as  if  the  gas  was  produced 
on  said  leases,  and  was  delivered  to  said  second  party  by  first  party  at 
the  wells  of  said  leases."   The  answer  in  that  regard  was  that  the  peti- 
tioners were  indebted  to  the  gas  company,  tmder  the  contract,  in  "not 
less  than  $60,000.00  for  labor,  materials,  and  money  paid  out  for  and 
on  behalf  of  the  petitioners  in  and  about  the  gas  wells,  operating  the 
same,  and  tlie  production  of  gas,  and  for  damages  in  not  furnishing  gas 
in  accordance  with  the  contract."    It  will  thus  be  seen'  that  the  peti- 
tioners* claim,  while  made  up  of  several  elements,  is  in  fact  one  based 
upon  a  written  instrument  and  nonperformance  of  its  provisions. 
Now,  where  one  has  a  claim  based  upon  a  written  instrument,  the 
bankrupt  law  treats  it  as  a  single  claim,  provides  for  its  proof  as  such, 
and  directs  filing  of  the  written  instrument  with  the  claim.    Section  57, 
subd.  **h"  says:   "Whenever  a  daim  is  founded  on  an  instrument  of 
writing,  such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim."   The  petitioners  then  having  a  single  claim,  based 
on  the  elements  noted,  it  is  manifest  that  the  confessedly  unliquidated 
character  of  some  of  the  elements  make  the  claim,  as  a  whole,  an 
unliquidated  one,  and  subject  it  as  such  to  the  limitations  and  statutory 
provisions  incident  to  a  claim  of  that  kind.    How  and  when  is  such 
claim,  liquidated  and  proved?   Is  liquidation  its  proof,  is  proof  its 
liquidation,  or  are  the  two  separate  steps?   The  statute  settles  this. 
Subdivision  "d."  of  section  63  defines,  u^der  five  clauses,  claims  that  may 
be  proved ;  while  subdivision  "b"  provides  for  the  precedent  liquidation, 
and  thereafter  for  the  proof,  of  unliquidated  claims.   The  proviaon  is: 
"Unliquidated  claims  against  the  bankrupt,  may,  pursuant  to  applica- 
tion to  the  court,  be  liquidated  in  such  manner  as  it  shall  direct  and 
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may  thereafter  be  proved  and  allowed  against  his  estate."    It  will  thus 
be  seen  the  demand  is  proved  after  liquidation,  and  that  prior  thereto 
an  application  is  to  be  made  to  the  court  for  direction  as  to  the  man- 
ner of  such  liquidation.    After  careful  and  deliberate  consideration  of 
the  question  here  involved,  we  have  reached  the  conclusion  that  the 
unliquidated  demand  herein  made  only  becomes  a  provable  debt  after 
it  has  been  judicially  ascertained  and  liquidated  in  the  statutory  method 
set  forth.    Such  construction  is  in  accord  with  other  provisions  of  the 
act.   The  provisions  requiring  petitioning  creditors  should  have  claims 
aggregating  $500  in  excess  of  all  securities  evidence  that  congress 
felt  there  should  be  definite,  ascertained  claims,  and  that,  too,  in  excess 
of  all  securities,  as  a  foundation  on  which  to  base  a  petition  to  adju- 
dicate one  a  bankrupt.    Where  a  claim  against  another  has  not  been 
judicially  ascertained,  and  where  its  validity  and  certainty  are  evidenced 
by  no  paper,  acknowledgment,  or  other  admission  of  the  debtor,  it 
would  offend  our  sense  of  right  to  allow  such  self-asserted  claim  to 
constitute  sufficient  ground  for  harassing  another  with  a  petition  in 
bankruptcy.    It  will  readily  be  seen  that  an  averred  but  unfounded 
claim  might  be  made  an  eflective  weapon  to  enforce  an  unjust  de- 
mand, or  even  to  bankrupt  a  struggling,  but  solvent,  debtor.  Of 
course,  no  such  consequence  would  result  from  the  case  in  hand.  The 
property  of  the  company  has  been  sold  at  sheriff's  sale,  but  the  ques- 
tion raised  is  jurisdictional.    It  is  therefore  better  for  all  parties  that 
we  should  meet  such  question  at  the  threshold  rather  than  allow  the 
case  to  proceed  only  to  find  at  the  end  the  court  was  without  juris- 
diction.   Being  of  opinion  the  petitioners  have  no  standing  as  peti- 
tioning creditors,  an  order  may  be  prepared  dismissing  the  petition. 
Our  construction  of  the  act  finds  support  in  Beers  v.  Hanlin,  3  Am. 
Bankr.  R.  745,  99  Fed.  695 ;  In  re  Morales,  5  Am.  Bankr.  R.  425,  105 
Fed.  761 ;  In  re  Henry  Ulfelder  Clothing  Co.,  3  Am.  Bankr.  R.  432,  99 
Fed.  409;  In  re  Brinckman,  4  Am.  Bankr.  R-  55l»  103  Fed.  65;  In 
re  Silverman  Bros.,  4  Am.  Bankr.  R.  88,  loi  Fed.  219;  In  re  Pen- 
y-Van  Colliery  Co.,  6  Ch.  Div.  477.   This  view  of  the  case  renders 
it  needless  for  us  to  pass  on  the  question  whether  the  Big  Meadows 
Gas  Company  is  "engaged  principally  in  manufacturing,  trading,  print- 
ing, publishing,  or  mercantile  ptirsuits." 


1.  Odbtoitb  Ddtirs— CLASfiiFiCATroN  OP  GooD3— Review. 

Ou  an  issue  wbetber  silk  v.-rs  tlie  component  material  of  chief  valu^ 
In  certain  wearing  material,  bo  as  to  make  It  aBsessable  onder  paragraph 
aoi  of  the  act  of  August  28,  1894,  or  cotton,  bo  u  to  make  It  amessable 
under  paragraph  258,  It  appeared  that  at  the  hearing  before  the  board  of 
general  appraisers  the  government  Introduced  the  assistant  appralser'B 
report,  to  the  effect  that  silk  predominated.  The  Importer  Introduced 
two  wltneBBOB  who  testified,  from  a  casual  examination,  that  cotton  pre- 
dominated. On  behalf  of  the  coUeetor  an  analrsls  bj  a  dieiiiist  was  In- 
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trodaced,  to  the  effect  tbat  he  bad  made  an  examloatlon  of  two  samplea  . 
cut  from  tlie  Importation,  in  one  of  wblch  wool  predominated,  and  In 
tbe  other  silk.   ^Teltf,  that  as  to  the  two  samples  a  question  of  fact  was 
made  for  the  board,  and  that  Its  decision  sustainlne  the  c1o8Siflcatlo& 
under  paraenipb  801  would  not  be  disturbed.  j 
2:  Same. 

Aa  to  the  remaining  articles.  It  did  not  appear  that  the  appraise'  made 
nnr  analysis  before  reaching  bis  conclusion.  On  the  other  hand,  evl- 
d«ce  taken  In  Oie  drcolt  court  corroborated  the  testimony  before  the 
board  tbat  cotton  i^edomlnated.  field,  that  the  boarcPs  decision^  nia- 
talnlng  the  clasBtflcatlon  under  paragraph  801,  would  be  rerersed. 

Appeal  by  the  Importer  from  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

William  B.  Coughtry,  for  the  importer. 
Henry  C.  Piatt,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  importations  In  this  case  con- 
sisted of  certain  articles  of  ladies'  wearing  apparel  known  as  "boleros." 
Tht  collector  assessed  them  for  duty  under  paragraph  301  of  the  act 
of  August  28,  1894,  as  wearing  apparel,  silk  being  the  component  ma- 
terial of  chief  value.  The  importer  protest.ed  insisting  that  the  articles 
imported  should  have  been  classified  under  paragraph  258  of  the  same 
act  as  wearing  apparel  of  which  cotton  is  the  component  of  chief  value. 
The  sole  question  here  is  one  of  fact,  whether  cotton  or  silk  is  the 
component  of  chief  value.  A  finding  that  cotton  is  the  component  of 
chief  value  will  lead  to  a  reversal  of  the  board  of  general  appraisers. 
A  finding  that  silk  is  the  component  of  chief  value  will  lead  to  -an  af- 
firmance. 

It  appears  that  at  the  hearing  before  the  board  the  government  intro- 
duced the  report  of  the  assistant  appraiser  to  the  effect  that  silk  was 
the  component  6f  chief  value.   The  importer  introduced  two  witnesses 
who  testified  from  a  casual  examination  of  the  goods  that  in  their  opin- 
ion cotton  largely  predominated  and  was  the  component  of  chief  value. 
On  behalf  of  the  collector  an  analysis  by  Chemist  StreuU  was  intro- 
duced to  the  effect  that  he  had  made  an  examination  of  two  samples  cut 
from  the  importation,  known  as  1,062  and  1,088,  in  one  of  which,  name- 
ly, 1,062,  he  found  wool  was  the  component  of  chief  value,  and  in  the 
other,  1,088,  that  silk  was  the  component  of  chief  value.  Without 
stopping  to  consider  upon  which  side  the  evidence  preponderates  it  is 
entirely  clear  that  as  to  these  two  samples  there  was  a  question  of  fact 
presented  to  the  board,  and  under  the  rule  early  established  in  this 
circuit  the  court  will  not  be  justified  in  setting,  aside  the  finding  of  the 
board  on  a  question  of  fact,  there  being  evidence  to  sustain  the  finding. 
The  rule  in  such  circumstances  is  analogous  to  the  rule  which  obtains 
where  the  court  is  called  upon  to  review  the  finding  of  fact  of  a  referee 
or  the  verdict  of  a  jury.   The  finding  should  not  be  disturbed  unless 
the  court  is  convinced  that  there  was  no  evidence  to  sustain  it,  or  that 
it  was  dearly  against  the  weight  of  evidence. 

As  to  the  remaining  articles  involved  in  this  appeal  there  is  no  evi- 
dence whatever  to  sustain  the  finding  of  the  board  except  the  report  of 
the  assistant  appraiser,  which  is  a  simple  statement  by  the  appraiser  that 
he  has  examined  the  goods  and  finds  that  silk  is  the  component  of  chief 
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value.  There  is  no  evidence  that  the  appraiser  made  an  analysis  1 
reaching  his  conclusion.  On  the  other  hand  there  were  two  wit 
examined  before  the  board,  and  since  their  decision  evidence  ha; 
taken  in  this  court,  the  testimony  being  that  of  a  witness  who  w 
examined  before  the  board,  and  also  of  Mr.  Leerburger,  who  v 
examined.  The  new  tesimony  corroborates  the  testimony  befo 
board,  that  as  to  these  importations  cotton  was  the  component  o 
value  and  very  largely  predominated  the  silk.  In  other  words, 
the  samples  not  examined  by  the  chemist  the  evidence  is  prac 
undisputed  that  cotton  is  the  component  of  chief  value. 

Therefore,  as  to  all  of  the  importations  involved  in  this  appeal  t 
the  ones  numbered  1,062  and  1,088,  the  decision  of  the  board 
praisers  is  reversed,  and  as  to  those  two,  the  decision  is  afidrmei 


(District  Court,  N.  D.  Alabama,  N.  D.   January  23,  1902.)  , 
B4NIRUPT0T— Right  to  File  Voldntart  Pbtition— Pkndehct  or  Ih 

TART  PkOCEEDINQ. 

The  filing  of  a  petition  in  Involuntary  bankruptcy  by  credlton 
-wblch  no  action  has  been  taken  and  to  which  the  defendant  has  1 
peared,  does  not  debar  blm  from  his  right  to  thereafter  file  a  vol 
petition,  the  two  being  In  different  rights;  and  In  such  case  the  : 
cation  will  be  made  In  the  voluntary  proceedings,  but  the  rights 
petitioning  creditors  will  be  protected  by  staying  their  proceedln 
mlttlng  them  to  prove  their  costs  and  expenses  against  the  estal 
reserving  to  them  the  right  to  bring  forward  their  petition  If 
qnently  found  necessary  to  protect  rights  which  cannot  be  saved 
voluntary  proceedings.  The  right  will  further  be  reserved  to  ci 
to  prove  their  claims  and  receive  dividends  In  the  voluntary  p 
Ings,  without  prejudice  to  their  rights  under  the  creditors'  ] 
should  further  proceedings  be  taken  thereon,  all  such  orders 
within  the  equity  powers  of  the  court 

In  Bankruptcy.    On  question  certified  by  referee. 

On  the  11th  day  of  January,  1902.  J.  A.  Anderson  &  Co.  et  al.  filed 
tlon  in  banltruptcy  against  Ueuben  Stegar,  A  subpoena  was  Issued,  1 
served.  Three  days  afterwards,  Stegar.  not  having  appeared  In  On 
notary  proceeding,  filed  a  voluntary  petition,  which,  in  the  absence 
judge  In  the  Middle -district,  was  referred  to  the  referee  for  adjnd 
.When  the  matter  came  on  to  be  heard,  the  petitioning  creditors  pleai 
pendency  of  the  prior  Involuntary  proceeding  In  abatement  of  the  snb: 
voluntary  proceeding,  and  Insisted  that  the  referee  make  an  order 
Ingly.  Stegar  Insisted,  on  the  other  band,  that  the  referee  proceed  to 
Judication  upon  his  voluntary  petition.  The  referee  certified  the  case 
Btructions. 

Cooper  &  Foster,  for  petitioning  creditors. 
James  Pride,  for  respondent. 

JONES,  District  Judge,    The  object  of  the  law  in  giving  a  c 
the  right  to  force  his  insolvent  debtor  into  bankruptcy  is  to 
the  just  distribution  of  the  insolvent's  estate  among  creditors, 
petitioning  creditors  obtain  this  result,  they  cannot  complain,  * 
as  their  rights  are  fully  protected,  that  the  distribution,  tnsi 
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r  eflfected  on  the  creditor's  petition,  is  accomplished  upon  the 
itary  petition  of  the  debtor.  Ordinarily,  adjudication  on  the 
)r's  own  petition  is  the  better  mode,  since  it  is  quicker,  less  ex- 
ve,  and  less  likely  to  lead  to  delay  and  unnecessary  litigation, 
hy,  then,  in  this  case,  should  not  the  cost  and  delay  of  litiga- 
upon  the  prior  involuntary  proceeding  be  avoided  by  adjudica- 

which  follows  as  matter  of  course  under  the  voluntary  petition? 
ing,  so  far  as  now  appears,  would  be  gained  by  adjudication  on 
nvoluntary  proceeding,  which  could  not  be  had  on  an  adjudi- 
n  luider  the  voluntary  petition.;  while  the  estate,  if  administered 
r  the  involuntary  proceeding,  will  be  burdened  by  cost,  expense, 
iseless  Utigation,  which  would  be  avoided  if  adjudication  passed 
le  voluntary  proceeding.  On  the  other  hand,  if  the  involuntary 
on  be  defeated,  nothing  will  be  effected  except  profitless  litigation 
lelay,  and,  it  may  be,  damage  to  creditors.  Manifestly,  therefore, 
not  to  the  advantage  of  creditors  to  press  the  involuntary  pro- 
ng further,  unless  it  should  become  necessary  to  enforce  some 

which  could  not  be  saved  under  adjudication  on  the  voluntary 
on. 

editors,  by  commencing  the  involuntary  proceeding,  incur  Ha- 
for  costs  and  attorneys'  fees,  and,  if  the  petition  be  wrongfully 
for  damages.    They  also  get  in  position  to  avoid  preferences 

ransfers  which  might  not  be  assailable  on  the  adjudication  under 

ater  voUmtary  petition.    The  court  cannot  deprive  petitioning 

tors  of  these  rights,  or  enlarge  their  liabilities,  by  dismissing  the 
involuntary  proceeding  in  order  to  administer  the  estate  under 

oluntary  petition.  How,  then,  are  the  rights  of  petitioning  cred- 
to  be  saved,  if  they  are  not  allowed  to  proceed,  and  the  adminis- 

m  of  the  insolvent  estate  is  had  under  the  insolvent's  voluntary 

oh,  subsequently  filed? 

debtor  who,  without  appearing  in  an  involuntary  proceeding,  sub- 
:ntly  files  a  voluntary  petition,  upon  which  he  is  adjudged  a  bank- 
cannot  complain  of  the  filing  of  the  involuntary  petition.  The 
:  would  never  dismiss  the  creditor's  petition  under  such  circum- 
es ;  and  unless  the  petition  were  dismissed,  or  petitioners  with- 
it,  there  could  not,  under  the  plain  terms  of  the  bankrupt  act, 
ly  liability  to  the  defendant.  This  liability  out  of  the  way,  it  vfOuld 
in  to  save  the  creditors  harmless  as  to  costs  and  attorneys^  fees, 
is  easily  effected  by  directing  an  adjudication  on  the  voluntary 
seding,  staying  the  involuntary  proceeding  in  the  meanwhile,  re- 
tig  to  petitioning  creditors  the  right  to  prove  their  costs  and  ex- 
itures  under  the  adjudication  on  the  voluntary  petition,  with  leave 
■ing  forward  the  involuntary  petition  if  subsequently  it  be  found 
isary  to  protect  rights  which  could  not  be  saved  by  adjudication 
r  the  voluntary  petition.  Such  a  decree,  with  further  leave  to 
tors  to  prove  their  claims  tmder  the  adjudication  on  the  earlier 
untary  proceeding,  if  it  became  necessary  to  bring  it  forward, 
ithstanding  such  daims  may  have  been  proved,  or  dividends  have 
accepted,  in  the  proceedings  on  the  voluntary  petition,  would 
y  secure  every  possible  right  of  the  petitioning  creditors, 
the  power  of  the  court  of  bankruptcy  to  make  such  decrees 
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there  can  be  no  doubt  Its  power  to  mold  its  decrees  upon 
petitions  is  as  broad  and  flexible  as  that  of  a  court  of  equi 
petitions  were  pending  there.  There  might,  of  course,  be  cas 
a  debtor,  after  going  so  far  as  to  begin  the  trial  of  the  iss 
involuntary  petition,  would  properly  be  held  to  waive  his  rig 
quently  to  file,  or  to  proceed  upon,  his  voluntary  petition, 
involuntary  proceeding  has  been  tried  and  determined.  O 
however,  it  is  true  that  the  debtor  has  the  right  to  avail  hims 
benefits  of  the  bankrupt  law  on  his  own  petition,  and  that  I 
cannot  be  forfeited  or  rendered  ineffectual  merely  because 
itors'  petition  is  first  filed  and  pending  undetermined  when  tl 
files  his  petition.  A  debtor  has  the  undoubted  legal  right  t 
the  involuntary  proceeding,  which  must  necessarily  be  ba: 
some  violation  of  the  act,  of  which  the  debtor  may  not  t 
and  is  therefore  unwilling  to  be  adjudged  guilty,  although  df 
have  his  estate  distributed  among  creditors  on  his  own  petiti 
debtor  is  not  bound  to  postpone  this  right  because  of  the  in 
proceeding,  and  may,  unless  he  has  waived  the  right,  push 
proceeding,  and  at  the  same  time  contest  the  creditors'  pr 
A  voluntary  and  involuntary  petition  are  filed  in  diflerent  ri 
based  on  different  grounds,  though  the  effect  of  the  adjudic: 
be  the  same  in  each  proceeding.  The  two  petitions  not  b 
in  the  same  right,  nor  based  on  the  same  cause,  and  an  adve 
ment  to  the  petitioning  creditors  being  no  bar  to  an  adjudii 
the  voluntary  proceeding,  the  mere  pendency  of  a  prior  in 
petition,  upon  which  there  has  been  neither  hearing  tior  adji 
is  not  ground  for  abatement  of  the  subsequent  voluntary 
The  decisions,  discussing  the  proper  practice  in  cases  like 
not  full,  and  are  in  conflict.  The  weight  of  authority  sup 
practice  I  have  outlined,  which,  on  business  considerations,  c 
itself  to  courts  of  bankruptcy  in  the  administration  of  estates 
The  following  order  will  be  entered :  On  consideration  oi 
certified  herein  by  the  referee,  it  is  ordered  and  adjudged  a: 
(i)  The  referee  will  proceed  to  adjudicate  Reuben  Stegar  a 
on  his  own  petition,  and  administer  the  estate  thereunder  as 
by,  law.  (2)  Until  the  further  order  of  the  court,  all  proceei 
becftayed  upon  the  petition  filed  by  J.  A.  Anderson  &  Co. 
thd  lith  day  of  January,  1902,  except  service  of  subpoena 
alleged  bankrupt.  (3)  The  adjudication  of  bankruptcy  agains 
Stegar  on  his  own  petition  shall  not  prejudice  any  right  ob 
petitioning  creditors  by  the  fihng  of  their  prior  petition, 
may  apply,  at  any  time  after  the  adjudication  on  the  bankn 
petition,  to  bring  forward  their  petition,  if  found  necessar 
tcct  rights  of  creditors  which  cannot  be  saved  under  the 
tion  on  the  voluntary  petition.  (4)  The  proving  of  claims,  c 
ance  of  dividends,  under  the  adjudication  upon  the  bankrup 
tary  petition,  shall  not  be  deemed  a  bar  or  waiver  of  the  righ 
itors  to  prove  their  claims  under  an  adjudication  on  the  in 
petition,  if  such  should  be  made ;  and  petitioning  creditors  n 
against,  and  be  allowed  out  of,  the  assets  of  the  bankrupt, 
administration  upon  his  voluntary  petition,  their  reasonable 
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1  this  behalf  expended ;  and  to  that  end  the  two  petitions  may 
isoitdated  and  treated  as  one  proceeding,  if  it  become  necessary 
further  progress  of  this  matter. 


CELT  et  al.  T.  GRIFFIN  et  al. 

(Circuit  Conrt,  D.  South  Carolina.    February  2S.  1002.) 

!Ea8— Fedkbal  Cocrtb— Service  in  Other  Dibtbicts. 

Sxcept  in  suits  of  a  local  nature  to  enforce  a  lien  or  claim  against 

•per^  within  the  district,  and  upon  h  proper  order,  or  In  suits  for  In- 

Qgement  of  a  patent,  there  Is  no  authority  of  law  for  the  service  of 

icess  Issued  by  a  circuit  court  of  the  United  States  outside  of  the  dU- 

:t 

SRAL  COnRTS— JdRISDICTION. 

k  salt  In  equity  to  set  aside  a  contract  for  the  sale  of  a  patent  lo- 
ves DO  federal  question,  and  cannot  l)e  maintained  In  a  federal  court, 
ere  an  indispensable  party  defendant  is  a  citizen  of  the  same  state 
complainant. 

equity.  Ofl  motion  to  quash  the  return  and  vacate  service  of 
s. 

rles  Koonce,  Jr.,  for  the  motion. 

i.  Morgan  and  Carey  &  McCuUough,  opposed. 

[ONTON,  Circuit  Judge.  This  case  comes  up  on  a  motion  to 
the  marshal's  return,  and  vacate  and  set  aside  service  of  process 
)once,  IvCsHe  &  Co.,  Samuel  C.  Koonce,  and  John  S.  LesliCf 
,ch  of  them.  Notice  of  the  motion  was  given  to,  and  same  ac- 
hy, counsel  for  complainants.  The  day  and  hour  fixed  for  the 
g  was  lo  o'clock  a.  m.  for  this  25th  February,  1902.  Counsel 
i  motion  appeared  at  10  a.  m.,  but,  the  counsel  for  complainant 
absent,  he  waited  until  i  p.  m.,  after  the  arrival  of  all  railroad 
which  reach  Charleston  in  the  morning  hours.  The  motion 
ten  made  and  heard,  defendants  having  put  in  a  special  appear- 
or  this  purpose. 

'he  subpoena  ad  respondendum  was  issued  from  this  court.  The 
lants  making  this  motion  are  citizens  and  residents  of  the  state 
insylvania,  and  were  served  at  their  homes  in  Pennsylvania  by 
arshal  of  the  Western  district  of  that  state.  The  general  rule 
:  the  circuit  court  for  each  district  sits  in  and  for  that  district, 
le  process  of  a  circuit  court  cannot  be  served  without  the  dis- 
n  which  it  is  established  without  the  special  authority  of  law 
3r.  Toland  v.  Sprague,  12  Pet.  300,  9  L.  Ed.  1093.  The  only 
vhere  this  rule  is  not  in  force  is  when  there  is  suit  in  equity 
enced  in  any  court  in  the  United  States  to  enforce  any  legal  or 
ble  lien  or  claim  against  real  or  personal  property  within  the 
t  where  such  suit  is  brought,  and  one  or  more  of  the  dcfend- 
[  not  an  inhabitant  of  or  found  within  said  district,  the  court  can 
an  order  requiring  such  defendant  to  appear,  answer,  or  demur 
lay  certain, — said  order  to  be  served  on  said  absent  defendant, 
rticable;  if  not,  to  be  published.  Rev.  St.  U.  S.  §  738;  and, 
he  case  of  an  action  brought  for  the  infringement  of  a  patent, 
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Noonan  v.  Athletic  Club  (C.  C.)  75  Fed.  334.  The  bUl  in  t 
seeks  an  injunction  against  the  sale  of  a  patent  right  in  whi 
plainants  allege  they  are  co-owners  with  defendants. 

2.  The  defendants,  making  this  motion,  claim  their  privileg< 
zens  of  the  Western  district  of  Pennsylvania,  to  be  sued  onl 
district  of  their  residence.  This  right  is  unquestionable,  ur 
act  of  1887-88  (25  Stat.  433,  §  i).  "No  civil  suit  shall  be 
before  either  of  said  courts  [the, circuit  or  district  courts]  aga 
person  by  any  original  process  or  proceeding  in  any  other  disti 
that  whereof  he  is  an  inhabitant." 

3.  Examining  the  bill,  it  is  brought  by  H.  W.  Cely  and 
Cely,  citizens  of  the  district  and  state  of  South  Carolina,  again 
GrifRn,  a  citizen  of  the  district  and  state  of  South  Carolina,  ai 
defendants,  among  them  R.  F.  Lindsay  and  J.  L.  Merritt,  both 
alleged  to  be  of  Greenville,  in  the  district  and  state  of  South  ( 
Examining  the  bill,  it  will  be  seen  that  J.  W.  Griffin  is  a 
pensable  party  to  the  suit.  The  prayer  of  the  bill  is  to  set 
contract  made  by  Griffin  with  his  codefendant  Samuel  C. 
So  he  cannot  be  eliminated  from  the  suit.  As  this  court,  ej 
federal  questions,  cannot  entertain  jurisdiction,  except  in  conti 
between  citizens  of  different  states,  it  cannot  entertain  jurisd: 
a  controversy  between  two  citizens  of  South  Carolina.  In  th 
court  every  person  complainant  must  be  able  to  sue,  and  ever 
defendant  must  be  liable  to  be  sued,  in  the  federal  court.  Ch 
V.  Meredith,  21  How.  489,  16  L.  Ed.  201.  When  one  of  the 
defendants  in  the  circuit  court,  who  is  an  indispensable  party, 
zen  of  the  same  state  as  the  plaintiffs,  the  court  can  have  no 
tion  on  the  ground  of  citizenship.  Peper  v.  Fordyce,  X19  U 
7  Sup.  Ct.  287,  30  L.  Ed.  435.  There  is  no  federal  questioi 
case.  True,  it  is  with  regard  to  a  patent.  But  a  federal  qu 
presented  only  when  it  is  to  the  infringement  of  a  patent,  a 
then  the  suit  can  only  be  brought  in  the  district  of  the  resii 
the  defendant,  or  in  any  district  in  which  the  defendant  sfa 
committed  acts  of  infringement,  and  shall  have  a  regular  an 
lished  place  of  business.  Act  1897  (29  Stat.  695) ;  Desty,  Fe 
§  26a.  See  McMuUan  v.  Bowers,  102  Fed.  494,  42  C.  C. 
Marsh  v.  Nichols,  140  U.  S.  344,  11  Sup.  Ct.  798,  35  L.  Ed.  , 

The  motion  is  granted.  Let  an  order  be  entered  quasi 
service  of  the  subpoena,  and  dismissing  the  bill  for  want  of  juri 
without  prejudice. 


1.  Shifb— LoADiHo  Apfuakcbb— CkntDmon— Ddtt  of  OwKxa 

It  la  the  duty  of  a  shipowner  to  beep  bis  sblp  In  socb  cond! 
the  loading  appllancee  may  be  reasonably  used  witfaout  being 
catch  on  obstructions,  and  endanger  a  gangway  man  handling  1 
S.  Bame— Defects— Ddtt  to  Wars  Emflotes. 

Where  several  mngs  of  a  stationary  laddw  on  the  ship  jvoj 
yond  the  side  of  the  ladder,  so  that  the  loading  apidlaaces  wi 
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catch  on  them,  and  endanger  the  gan^ay  man  hnodltng  the  whip, 
d  he  had  no  knowledge  of  the  danger.  It  was  the  owner's  duty  to  give 
n  notice,  so  that  he  could  refrain  from  exposing  blmaelf  to  the  peril 
be  so  wished. 

E— SUFPICIKNCr  OF  EVIDENCE. 

rhe  load  ou  reaching  the  hold  was  received  by  an  employ^  working 
»re,  who  knew  the  condition  of  the  ladder  and  tlie  danger  from  the 
>ject]ng  mugs.  He  testlQed  that  the  load  was  cnf^lting  a  little  for- 
Lrd  of  the  ladder,  and  the  sling  booked  up  and  taken  by  blm  to  the 
unlng  of  the  batch,  oat  of  danger  from  the  ladder,  etc.,  and  he  gave 
unsatisfactory  explanation  as  to  why  It  caught  on  the  rung.  Tes- 
]ony  on  the  part  of  the  claimant  showed  that  the  load  svaa  unloaded 
-ward  of  the  ladder,  and  in  close  proximity  to  It  Eildi  to  show  that 
i  load  was  unslung  nearer  the  ladder  than  tiie  empIoy{^  was  willing 
admit,  and  that  be  negligently  failed  to  keep  It  away  from  the  pro- 
^tlog  rnugB. 
E — Damages— Amount. 

An  employe  Injured  by  reason  of  a  defective  ladder  on  a  ship  was 
conscious  for  several  days.  Among  other  wounds,  be  suffered  a  com- 
nnd  fracture  of  his  right  leg,  necessitating  several  painful  opi^rations. 
B  result  of  which  bis  leg  was  shortened  about  three  Inches,  and  re- 
ilned  stltr.  He  was  permanently  disabled  for  anything  but  very  light 
)rk,  which  he  could  prolyibly  do  only  when  sitting,  and  such  work 
peared  difficult  to  obtain.  He  had  been  a  health;  man.  44  years  old. 
rnlng  $3  a  day,  and  $5  for  night  work,  and  had  steady  employment. 
■li,  that  $6,000  damages  was  reasonable: 

B— Nkqligksce  op  Fellow  Servant. 

rhe  contributory  negligence  of  a  fellow  servant  was  no  defease.i 

Admiralty.  .  . 

ford  H.  Smith,  for  libelant. 

derick  E.  Fishel  (H.  Snowden  Marshall,  advocate),  for  claimant. 

AMS,  District  Judge.  This  is  an  action  brought  to  recover  dam- 
For  personal  injuries  suffered  by  the  libelant  while  working  on 
:eamship  Anchoria,  on  the  iith  day  of  Augfust,  1899,  between 

10  o'clock  in  the  morning.  The  steamer  was  being  loaded  at 
York  with  lumber  and  iron,  and  the  libelant  was  a  gangway 
n  charge  of  the  forward  whip  of  No.  2  hatch.  A  span  of  rope 
etween  the  masts  of  the  vessel,  about  25  feet  above  the  deck, 
'as  used  to  support  four  whips,  two  for  hatch  No.  2,  and  two  for 
No.  3.  The  whips  were  purchases  or  falls  formed  of  ropes  and 
5,  with  chain  slings  at  the  ends.  They  were  operated  by  steam 
es.    The  whips  of  No.  2  hatch  at  the  time  in  question  were 

used  to  load  iron,  and  it  was  the  libelant's  duty  to  stand  on 
lain  deck  at  the  forward  part  of  the  hatch,  and  guide  the  whip, 
It  the  cargo  in  the  sling  would  not  strike  the  hatch  coamings 
;  decks  as  it  descended  with  the  load,  and  the  siing  would  not 
as  it  came  up  empty.  While  he  was  performing  this  duty,  and 
he  had  guided  a  draft  of  iron  into  the  lower  hold,  tlie  bight  of 
ing  in  returning  caught  on  a  projecting  rung  of  a  stationary  iron 
-  running  from  the  bottom  of  the  hold  to  the  under  side  of  the 
above,  about  a  foot  forward  of  the  coaming  of  the  hatch.  The 

□current  negligence  of  master  and  fellow  servant,  see  note  to  Maupin 
iway  Ob.,  40  C.  a  A.  236. 
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ffTect  of  the  catching  was  to  instantly  cause  a  tension  on  the  fa 
tlie  libelant  held,  and  jerk  him  from  his  place  on  the  deck 
iiatch,  where  he  fell  to  the  bottom  of  the  hold,  a  distance  of  a 
feet,  causing  the  injuries  for  which  he  sues. 

The  ladder  was  about  a  foot  and  a  half  wide,  and  consistec 
upright  sidepieces,  with  lo  or  12  rungs,  which  ran  through 
the  sidepieces,  and  originally  were  welded  smooth  on  the 
but  the  starboard  or  inshore  sidepiece  of  the  ladder  had  in  sc 
become  bent  towards  the  port  side  of  the  vessel,  so  that  se 
the  rungs  projected  from  1^  to  3  inches  on  the  inshore  side, 
upon  one  of  these  that  the  sling  caught.   The  ladder  had  t 
of  order  in  this  way  for  several  months  or  a  year,  to  the  kn 
of  all  who  had  occasion  to  use  the  hold,  including  the  agen 
steamer  who  employed  the  men  who  worked  at  loading  and 
ging.    No  defense  is  interposed  to  the  libelant's  claim  with 
to  the  condition  of  the  ladder,  but  it  was  urged  that  the  accic 
the  result  of  negligence  on  the  part  of  the  libelant  and  hi 
servants,  in  that  they  knew,  or  should  have  known,  the  cont 
the  ladder,  and  should  have  guarded  against  the  sling  catc 
the  rung. 

The  libelant  was  new  to  the  work  at  this  particular  place, 
not  notified  or  aware  of  the  condition  of  the  ladder.  Nor 
while  doing  the  work,  in  such  a  position  that  he  should,  in  t 
cise  of  ordinary  care,  have  observed  its  defective  condition, 
the  duty  of  the  owner  to  keep  the  ship  in  such  order  that  the 
appliances  could  be  reasonably  used  without  liability  to  catcl: 
structions  which  would  become  sources  of  danger  to  the  | 
man  handling  the  whip.    And,  in  the  event  of  the  existence 
ger  which  was  unknown  to  the  gangway  man,  it  was  incimi 
the  owner  to  give  him  notice  to  that  effect  in  order  that  h 
refrain  from  exposing  himself  to  the  peril,  if  he  should  be  t 
to  take  the  risk.    In  neither  respect  was  the  duty  of  the  « 
fulfilled,  and  I  hold  that  there  was  negligence  for  which  th 
is  liable,  and  that  there  was  no  contributory  negligence  on 
of  the  libelant. 

It  appears  that  the  libelant  and  the  workmen  in  the  hold  v 
ployed  by  the  same  master  and  were  engaged  in  a  common 
tion.  When  this  draft  reached  the  hold,  it  was  received  b) 
working  there  in  receiving  the  cargo  named  White,  who  h 
familiar  with  the  condition  of  the  ladder  some  months  before  t 
and  had  known  of  the  danger  from  the  projecting  rungs  whi 
was  being  loaded  or  unloaded.  He  said  that  this  draft  of  i 
unslung  a  little  forward  of  the  ladder,  and  the  sling  hooked 
taken  by  him  to  the  coaming  of  the  hatch  out  of  danger  f 
ladder,  and  that  he  then  directed  the  winchman  to  go  ahead, 
turned  to  walk  back  of  the  hatch,  when  the  libelant  fell;  that 
noticed  the  sling  caught  on  the  projecting  rung.  He  atten 
account  for  this  by  a  motion  of  the  span,  incident  to  its  us( 
several  whips  which  caused  it  to  sway;  but  such  explanatio 
satisfactory.  This  witness  said  the  iron  was  to  be  stowe< 
forward  as  possible.   Testimony  on  the  part  of  the  claiman 
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the  draft  was  unloaded  forward  of  the  ladder  and  in  close  prox- 
to  it.  I  think  that  the  draft  was  unslung  nearer  the  ladder  than 
e  was  willing  tp  admit,  and  that  he  negligently  omitted  to  take 
X  precautions  tp  keep  it  away  from  the  projecting  rungs, 
e  libelant's  injuries  were  concededly  very  serious.  He  was  un- 
ious  for  several  days  after  the  accident.  Among  other  severe 
lainful  wounds,  he  received  a  compound  fracture  of  his  right  leg, 
ring  several  operations  necessary,  during  which  he  Tiiffered 
ie  agony.  As  a  result  of  the  operations,  the  leg  was  shortened 
;  three  inches,  and  remained  stiff.  In  consequence  of  his  inju- 
he  became  permanently  disabled  for  any  but  very  light  work, 
I  he  has  been,  and  probably  will  be,  only  able  to  do  when  sitting, 
pears  that  such  work  is  difficult  to  obtain.  At  the  time  of  the 
;nt,  he  was  a  healthy  man  of  44  years  of  age,  and  earning  $3 
'  for  day  work,  and  $5  for  night  work,  with  steady  employment, 
sider  $6,000  a  reasonable  allowance  for  his  damages,  under  the 
nstances. 

e  contributory  negligence  of  a  fellow  servant  is  not  a  defense  in 
:  of  this  kind,  under  the  authorities.  Railway  Co.  v.  Cummings, 
J.  S.  700,  I  Sup,  Ct.  493,  27  L.  Ed.  266;  Steamship  Co.  v.  Carey, 
J.  S.  245,  7  Sup.  Ct.  1360,  30  L.  Ed.  354;  Young  v.  Railway  Co. 
.)  46  Fed.  160;  Railway  Co.  v.  Young,  i  C.  C.  A.  428,  49  Fed. 
Kennedy  v.  Grace  &  Hyde  Co.  (C.  C.)  92  Fed.  ir6;  Thomas, 
908. 

cree  for  libelant  for  $6,000,  with  interest  from  August  7,  1901, 
me  of  fiHng  the  libel,  and  costs. 


THB  MISSTSSIPPL 
(District  Court  S.  D.  New  York.    February  28.  1002.) 
ppiNO— Damaoe  to  Cargo— Nkqlioemt  Stowage. 

A  sblp  Is  liable  tor  damage  to  cargo  resulting  from  negHgetice  In 
owage,  or  In  fading  to  properly  cover  a  batch  to  prevent  leakage, 
itwltbstandlng  any  stipulntlons  to  the  contrary  In  the  bills  of  lading; 
>r  Is  It  reller^  from  sucb  liability  by  the  provisions  of  the"  Ilai-ter  act 

!B— Gltcerin  abotk  Dkt  Goods— Ikbdpficient  Hatch  Covering. 
A  Bteamshlp,  on  a  voyage  from  London  to  New  Torli.  stowed  a  quan- 
ty  of  glycerin  In  Iron  drams  In  the  orlop  deck  of  a  hold,  while  on 
le  lower  deck  was  a  quantity  of  furs  and  skins.  The  drums  were  not 
I  fastened  as  to  prevent  fore  and  aft  motion,  or  to  prevent  their  moving 
Jrtically  In  heavy  weather;  nor  was  the  hatch  of  the  orlop  dock  bat- 
ned  and  calked,  as  were  the  hatches  above.  The  ship  encountered 
mgh  weather,  and  at  the  end  of  the  voyage  It  was  found  that  some  of 
le  drums  had  been  chafed  through  and  were  empty,  and  that  a  quan- 
ty  of  the  glycerin  had  washed  over  the  coamings  of  the  hatch,  and 
imaged  the  goods  below.  Htid,  that  In  view  of  the  dangerous  char- 
rter  of  glycerin  as  a  cargo,  owing  to  the  frailty  of  the  packages  and 
le  coDseqnent  liability  of  leakage.  It  was  Incumbent  on  the  ship.  If  It 
lowed  It  alwve  other  cargo,  to  take  proper  precautions,  both  by  se- 
irlng  it  from  shitting  In  heavy  weather,  and  by  reuderiog  the  hatch 
adlng  below  absolutely  tight,  and  its  failure  to  do  so  was  negligence, 
hlcb  rendered  It  liable  for  the  resulting  damage  to  the  curgo  below. 
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In  Admiralty.    Suit  to  recover  for  damage  to  cargo. 

Black  &  Kneeland,  for  libelants. 
Convers  &  Kirlin,  for  claimant. 

ADAMS,  District  Judge.  Certain  goods  of  the  libelants,  co 
of  45  bales  of  hatters'  furs  and  skins,  were  shipped  on  the 
Mississ^pi  from  London  in  February,  1897,'  consigned  to  the 
in  New  York.  The  vessel  sailed  on  February  5th,  and  arrived 
York  on  February  20th.  These  goods  were  injured  by  cont; 
glycerin,  a  part  of  the  steamer's  cargo,  whjch  escaped  during  t 
age  from  the  iron  drums  in  which  it  was  contained,  and  this 
was  brought  to  recover  the  damages  resulting  therefrom.  T 
tention  of  the  libelants  is  that  the  injury  was  caused  by  fault  a 
ligence  on  the  part  of  the  steamer  in  the  loading,  stowage,  ( 
and  care  of  the  cargo,  in  that  (i)  the  iron  drums  containing  the 
in  were  not  properly  stowed,  dunnaged,  and  secured;  (2)  the 
of  glycerin  were  improperly  stowed  in  the  orlop  deck  above  tl 
ants'  cargo ;  and  (3)  the  orlop  deck  hatch  was  not  tiglit.  Th) 
ant  denies  any  negligence,  and  asserts  that  the  vessel  met  with 
storm  and  stress  of  wind  on  the  voyage,  which  caused  the  iror 
to  chafe  against  each  other  and  leak,  and  that  the  injury  was 
through  the  perils  of  the  sea,  and  insufficient  packages  contair 
glycerin,  which  causes  of  injury  were  covered  by  exceptions 
bills  of  lading.  It  alleges  that  the  deck  hatch  was  secured  in  a 
way,  and  the  leakage  was  in  consequence  of  the  tarpaulin  covei 
ing  torn  by  the  dunnage,  which  was  broken  loose  by  the'extrac 
action  of  the  sea.  A  further  defense  is.  interposed,  to  the  effi 
it  was  provided  in  the  bill^  of  lading  the  shipowner  was  no 
liable  for  any  damage  to  the  goods  on  board  capable  of  being  < 
by  insurance,  which  was  the  case  here ;  the  goods  having  been  ; 
insured.    The  Harter  act  was  also  pleaded. 

The  evidence  establishes  grtat  severity  of  the  weather  on  t 
age,  and,  with  respect  to  the  cargo,  that  glycerin  was  stowed 
orlop  deck  of  No.  i  hold,  and  the  damaged  cargo  in  No.  i  lowi 
under  the  glycerin.  When  the  vessel  arrived  in  New  York, 
found  that  a  number  of  the  drums  were  chafed  through  and 
the  glycerin  having  escaped  so  that  it  was  from  six  inches  tc 
deep  on  the  orlop  deck,  and  had  washed  over  the  coamings 
hatch  of  that  deck  upon  the  cargo  in  the  square  of  the  hatch 
The  drums  had  been  dunnaged  and  chocked  when  stowed,  1 
tommed  or  fastened  down  to  prevent  a  vertical  movement  ii 
weather.  Nor  were  the  drums  protected  by  a  bulkhead  to 
fore  and  aft  motion.  The  dunnage  and  chocks  were  not  suffi< 
secure  the  drums,  and  they  became  loose.  The  dunnage  and 
being  broken  up  in  small  pieces  and  strewn  all  over  the  deck, 
a  pulpy  mass,  which  got  into  the  scupper  pipes,  preventing  the 
of  the  glycerin  in  that  way  to  the  bilges  of  the  ship,  and  tht 
ing  the  washing  of  the  glycerin  over  the  coamings  of  the  ha 
also  appears  that  glycerin  is  considered  a  dangerous  cargo,  es 
liable  to  leakage  from  the  frailty  of  the  packages,  and  for  such 
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udent  to  place  it  in  the  bottom  of  the  carrying  vessel.    In  this 

was  the  last  of  the  cargo  put  into  the  hatch  in  question,  and, 
I  of  being  in  the  bottom  of  the  ship,  was  on  the  deck  above. 

such  circumstances,  being  placed  above  dry  cargo  without 
an  top  to  hold  it  in  place,  it  was  especially  incumbent  upon  the 

to  adopt  proper  devices  to  meet  the  contingencies  of  the  voy- 
:>th  by  securing  the  cargo  from  shihing  in  heavy  weather,  and 
ing  the  hatch  leading  below  absolutely  tight.  In  neither  of 
respects  was  the  duty  of  the  ship  fulfilled.  Only  the  usual 
1  of  stowing  was  adopted.  The  hatch,  though  covered  with  a 
in,  was  not  battened  and  calked,  as  were  the  hatches  above, 
t  without  any  proper  means  of  averting  danger  in  case  of  the 

of  the  glycerin,  excepting  by  the  drainage  scuppers,  which 

to  be  insufficient. 

urged  with  great  vigor  by  the  claimant  that  the  libelants  have 
itained  the  burden  of  proof  to  show  negligence ;  but  I  think  the 
stances,  in  connection  with  the  testimony  of  the  ship's  officers, 
vhen  the  matter  was  fresh  in  their  minds,  are  sufficiently  con- 
;  that  proper  precautions  were  not  taken  by  the  vessel.  If  I 
rrect  in  the  findings  of  negligent  stowage  and  a  leaky  liatch, 
■e  conclusive  of  the  case,  without  regard  to  the  other  questions 
!d.  The  Niagara,  i6  Blatchf.  516,  528,  529,  Fed.  Cas.  No. 
;  The  Cimbria  (D.  C.)  13  Fed.  89;  The  Bitterne  (D.  C.)  35 
27;  The  Dunbritton,  19  C.  C.  A.  449,  73  Fed.  352,  366;  The 
a.  (D.  C.)  79  Fed.  91;  Id.,  26  C.  C.  A.  372,  80  Fed.  1003; 
rey  (D.  C.)  92  Fed.  667;  Knott  v.  Worsted  Mills,  179  U.  S. 

21  Sup.  Ct.  30,  45  L.  Ed.  90. 

■ee  for  libelants,  with  an  order  of  reference.        .  ■■i  r       .  r-' 


■  '.  *! 

In  re  BTJRXS. 

:nlt  Court,  W.  D.  Arkansas.   Ft.  Smith  Division.   Mnrch  3,  1902.) 
inAL  Law — Sentenck— CoNFOHMiTV  TO  Vehdict. 

a.  criminal  eases  tbe  judgment  must  s^ti'ictly  conform  to  the  verdict, 
ppblch  nothlug  can  be  added  by  iutc-ndment. 

— INSDFPICIKNCY  OP  VeRDICT. 

'nder  the  decisions  of  the  supreme  court  of  Arkansas,  construing  the 
Qlnal  laws  of  the  state  prior  to  their  adoption  by  congress  in  the 
Ian  Terrlttwy,  a  person  Indicted  for  maiming,  uuder  Mansf.  Dig.  } 
i  (Ind.  T.  Ann.  St.  §  937),  may  be  convicted  and  sentcuced  under  sec- 
i  1566  (Ind.  T.  Ann.  St  5  900),  wliich  provides  for  the  punishment  of 
assault  "with  Intent  to  Inflict  upon  the  person  of  anotlicr  a  bodily 
iry,  where  no  considerable  provocation  appears,  or  where  the  cir- 
istADces  of  the  assault  .';how  au  abandoned  and  mali^^nant  disposi- 
i";  and  a  verdict  of  guilty  of  an  "aggravated  assault  and  battery"  la 
Iclent  to  warrant  a  sentence  under  sucli  section,  tlie  words  "ag- 
vated  assanit"  having  acquired  a  technical  meaning  lu  tbe  state  as 
omlnating  the  offense  therein  defined;  but  a  verdict  finding  de- 
dant  guilty  of  "an  assault  with  a  deadly  weapon"  is  not,  since  it  falls 
ind  essential  elements  of  the  offense,  and  such  a  verdict  warrants  the 
position  of  sentence  for  no  offense  greater  than  assnulL 
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L  Habeas  Corpus— Excebstye  SEnTSNCi— Riobt  to  Dibcbabob. 

Where  e  sentence  has  been  Imposed  which  neither  tbe  rerdlct 
statute  antborlzed  the  defendant  iB  entitled  to  dlst^harge  on  a 
habeas  corpus. 

On  Petition  for  Writ  of  Habeas  Corpus  and  Return  Thereto. 

W.  H.  Korniegay,  for  the  petitioner. 
James  K.  Barnes,  U.  S.  Dist.  Atty. 

ROGERS,  District  Judge.  The  petitioner  John  W.  Bums 
dieted  in  the  United  States  court  for  the  Northern  district  of  the 
Territory  for  the  crime  of  maiming,  and  upon  plea  of  not  gui 
trial  the  following  verdict  was  rendered :  "We,  the  jury,  find 
fendant  guilty  of  an  assault  with  a  deadly  weapon.  J.  W.  Bird 
man," — and  was  sentenced  by  the  court,  upon  that  verdict,  to 
prisoned  in  the  United  States  jail  situated  at  Ft.  Smith,  Ark., 
pay  a  fine  of  $200  and  costs.  An  exception  was  taken  to  th 
of  that  judgement  upon  the  foregoing  verdict.  The  indictment  c 
in  substance  (omitting  formal  parts),  that  said  Burns  did,  feloi 
unlawfully,  and  with  his  malice  aforethought,  discharge  and  sli 
a  certain  gun  loaded  with  gunpowder  and  leaden  bullets,  ti 
against,  and  into  the  right  leg  and  body  of  one  Homer  Lay,  : 
then  and  there,  by  means  of  the  said  gun  so  loaded  with  gun 
and  leaden  bullets  as  aforesaid,  so  discharged  and  shot  off  as  afi 
towards,  against,  and  into  the  right  leg  and  body  of  him  t 
Homer  Lay  as  aforesaid,  wound  and  disable  him,  the  said  Hom 
contrary  to  the  form  of  the  statute,  etc. 

By  act  of  congress  certain  statutes  of  Arkansas  were  adoptee 

Indian  Territory,  and  among  others  the  statute  regulating  thi 

of  maiming.    Section  1594  of  Mansfield's  Digest  of  the  Stat 

Arkansas  (section  937,  Ind.  T.  Ann,  St.)  reads  as  foljows : 

"If  any  person  shni),  from  malice  aforethought,  shoot  stab,  cut  01 
uiRnner  wound  and  disable  any  person,  he  shall  be  deemed  guilty  o 

lag." 

It  could  not  be  said  that  the  verdict  in  this  case  was  renderet 
that  statute,  but  it  was  rendered  under  section  1566  Mansf.  Di 
tion  909,  Ind.  T.  Ann.  St.),  under  the  head  of  "Assault — Ba 
Aggravated  Assault — Assault  with  Intent  to  Murder,"  which 
reads  as  follows: 

"If  any  person  assault  another,  with  Intent  to  Inflict  upon  the  p< 
another  a  bodily  Injury,  where  00  considerable  provocation  appears,  c 
Che  circumstances  of  the  assault  show  an  abandoned  and  malignant 
tion,  be  shall  be  adjudged  guilty  of  a  misdemeanor,  and,  on  conrlctli 
be  fined  In  any  sum  not  less  than  fifty  nor  exceeding  one  thousand 
and  Imprisoned  not  exceeding  one  year." 

It  is  provided  by  section  1564,  Mansf.  Dig.  (sections  907,  9c 
T.  Ann.  St.),  that  simple  assault  shall  be  punished  by  fine  not  1 
ing  $100,  and  by  the  following  section  the  crime  of  assault  and 
is  punished  by  fine  not  exceeding  two  hundred  dollars;  "pi 
this  section  shall  not  be  construed  to  apply  to  assault  and  b 
of  an  aggravated  character."   AU  these  sections  of  the  statut< 


XH  BX  BUSim. 


989 


pot  in  {once,  by  the  act  of  congress  referred  to,  in  the  Indian  Territory', 
and  were  in  force  -when  the  foregoing  vordict  was  rendered. 

In  Guest  v.  State,  19  Ark.  405,  Guest  was  indicted  under  the  same 
statute  under  which  the  defendant  in  the  case  at  bar  was  indicted,  and 
a  verdict  was  rendered  of  "an  a^ravated  assault  and  battery."  In 
that  case  it  was  held  that : 

"Upon  an  indictment  for  a  t^ny,  the  accused  may  be  couTlcted  of  a 
misdemeanor  where  both  oflFeDses  belong  to  the  same  generic  class,  where 
tbe  commission  of  the  higher  may  Involve  the  commission  of  the  lower  of- 
fense, and  where  the  indlctmrait  for  the  higher  offense  contains  all  these 
nbstantlTe  auctions  necessacr  to  let  in  proof  of  tbe  miBd«neanor." 

See,  also,  Cameron  v.  State,  13  Ark.  712 ;  State  v.  Cryer,  20  Ark. 
64;  State  V.  Nichols,  38  Ark.  551 ;  Davis  v.  State,  45  Ark.  359. 

I  do  not  doubt  the  soundness  of  the  principle  announced  in  Guest 
V.  State,  supra,  and  especially  is  that  true  where  a  statute  is  in  force 
such  as  is  found  in  sections  2288  and  2289  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  (also  in  force  in  the  Indian  Territory, — sections 
1631,  1632,  Ind.  T.  Ann.  St.),  where  it  is  provided,  in  substance,  that 
all  injuries  to  the  person,  by  maiming,  wounding  by  an  assault,  whethei 
malicious  or  from  sudden  passion,  and  whether  attended  or  not  with 
intent  to  kill,  shall  be  deemed  degrees  of  the  same  offense,  and  where 
one  is  indicted  fo;*  an  offense  consisting  of  different  degrees  he  may  be 
found  guilty  of  any  degree  not  higher  than  that  charged  in  the  indict- 
ment, and  may  be  found  guilty  of  any  offense  included  in  that  charged 
in  the  indictment.    If,  therefore,  the  jury  in  the  case  at  bar  thought 
that  the  defendant  was  guilty  of  an  "aggravated  assault  and  battery," 
that  verdict  would  have  sustained  the  sentence  imposed  in  this  case. 
But  the  jury  did  not  find  that  the  defendant  was  guUty  of  an  "agera- 
vated  assault  and  battery."   The  jury  found  that  he  was  guilty  of  an 
"assault  with  a  deadly  weapon."    Is  the  one  equivalent  to  the  other? 
dearly  not.   The  words  "aggravated  assault"  have  come  to  have  a 
specific  and  definite  meaning  under  the  laws  of  Arkansas,  and  that  was 
recognized  in  the  case  of  Guest  v.  State.    Guest  v.  State,  supra,  was 
decided  prior  to  the  passage  of  the  act  of  congress  adopting  parts  of 
Mansfield's  Digest  as  the  law  of  the  Indian  Territory,  and  by  the  de- 
cision of  that  court,  interpreting  its  own  statute,  the  courts  in  the 
Indian  Territory  should  be  bound  in  interpretiiu;  the  same  statute. 

Section  1560  of  Mansfield's  Digest  was  taken  from  the  Revised 
Statutes,  and  was  enacted  in  1838,  and  has  been  in  force  in  Arkansas 
ever  since,  no  change  having  ever  taken  place  in  it,  except  in  the 
original  act  the  crime  was  called  a  "high  misdemeanor,"  whereas  in 
the  present  statute,  as  adopted  in  the  Indian  Territory,  the  word 
"high"  is  omitted.  But  the  preceding  section  of  Mansf.  Dig.  §  1565 
^also  in  force  in  the  Indian  Territory, — sections  908,  909,  Ind.  T.  Ann. 
St.),  is  as  follows : 

"Any  person  who  shall  be  convicted  of  en  assanlt  and  battery  aball  be 
fined  In  any  sum  not  exceeding  two  hundred  dollars:  provided,  that  this  aec- 
tion  shall  not  be  construed  to  apply  to  assaults  and  tiatto'les  of  an  aggra- 
vated character." 

The  foregoing  section  of  Mansfield's  Digest,  as  it  was  originally 
enacted  by  the  legislature  of  Arkansas,  read*  immediately  after  the 


Digitized  by 


990 


118  FEDERAL  REPORTER. 


words  "aggravated  assault"  at  the  end  of  that  section,  as  f( 
"In  which  the  fine  under  existing  laws  could  not  be  as  low 
dollars," — making  the  proviso  read  as  follows:  "That  this 
shall  not  be  construed  to  apply  to  assaults  and  batteries  of  an 
vated  character,  in  which  the  fine  under  existing  laws  could  no 
low  as  ten  dollars."  This  act  of  January  6,  1857,  makes  use 
word  "aggravated"  in  connection  with  an  assault  for  the  first  ; 
the  statutes  of  Arkansas  or  the  decisions  of  its  courts,  and  it 
seen,  by  comparing  the  penalty  fixed  by  this  section  of  the  statu 
the  proviso  could  have  no  application  whatever  to  any  other 
known  to  the  system  of  jurisprudence  in  Arkansas  than  that  de 
in  section  1566  (section  909,  Ind.  T.  Ann.  St.).  for  the  reason  tha 
other  assault  except  that  described  in  section  1566  might  be  pi 
by  a  fine  of  less  than  $10,  while  that  described  in  section  I56< 
not  be  punished  by  a  fine  of  less  than  $50,  and  also  involved  im 
ment. 

It  may  be  observed  in  this  connection  that  the  case  of  G 
State,  supra,  in  which  it  was  held  that  one  indicted  for  the  ci 
mayhem  might  be  convicted  of  an  aggravated  assault  and  battel 
decided  in  1858,  the  year  following  the  enactment  of  this  ! 
Why  the  language  above  referred  to  was  omitted  by  the  diges 
Gantt's  Digest  and  in  Mansfield's  Digest  I  am  not  advised,  but  il 
seem  that  the  statute  of  January  6,  1857,  by  making  use  of  th 
"aggravated,"  and  the  subsequent  decision  of  Guest  v.  State 
made  it  unnecessary  to  retain  the  language  which  was  dropped  ii 
to  define  what  statute  the  proviso  applied  to.  It  may  be  also  ol 
that  the  seventh  paragraph  of  chapter  45  of  Mansfield's  Digest 
statutes  of  Arkansas  (paragraph  7,  c.  19,  Ind.  T.  Ann.  St.),  is  < 
"Assault — Battery — Aggravated  Assault — Assault  with  Int 
Murder."  The  words  "aggravated  assault,"  contained  in  thi 
were  never  found  in  the  digests  of  Arkansas  prior  to  1858.  Tl 
peared  for  the  first  time  in  Gantt's  Digest  of  the  Statutes  comi 
1874,  and  have  been  continued  in  all  the  subsequent  digests, 
be  also  observed  that  the  term  "aggravated  assault"  appears 
following  cases :  Sturdivant  v.  State,  59  Ark.  267,  27  S.  W.  6 ; 
V.  State,  41  Ark.  359;  and  thus  it  appears  that  this  term  has  a  1 
and  technical  meaning  in  the  jurisprudence  of  the  state,  and  ma: 
applies  to  the  crime  defined  by  section  1566,  Mansf,  Dig.  (sectit 
Ind.  T.  Ann.  St.) ;  but  the  words  "assault  with  a  deadly  weapor 
found  no  specific  or  technical  lodgement,  either  in  the  stati 
Arkansas  or  in  the  opinions  of  its  courts. 

It  is  true  that,  in  Bryant  v.  State,  Chief  Justice  English  (the 
part  of  whose  professional  life  was  spent  upon  the  bench)  denon 
the  offense  for  which  Bryant  was  indicted  as  an  "aggravated  as 
and  afterwards  in  the  body  of  that  opinion,  in  alluding  to  cert 
structions  refused  by  the  court,  said:  "The  third  [instructio 
fined  an  assault  with  a  deadly  weapon  with  intent  to  inflict  up 
person  of  another  a  bodily  injury," — substantially  in  the  lai 
of  the  statute  under  wliich  the  indictment  was  drafted ;  and  thi; 
only  instance  in  which  I  have  found  that  the  words,  "assault 
deadly  weapon,"  have  been  used  in  the  remotest  degree  as  desij 
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a  crime,  and  manifestly  this  reference  could  not  be  properly  treated 
in  that  way.  An  assault  with  a  deadly  weapon  is  necessarily  a  part 
of  an  aggravated  assault,  under  the  statute  referred  to,  but  an  assault 
with  a  deadly  weapon  does  not  necessarily  involve  all  the  elements  of 
an  "aggravated  assault."  Something  more  is  required  to  constitute 
an  aggravated  assault  than  that  the  assault  was  made  with  a  deadly 
weapon.  It  involves  no  difficulty,  and  no  stretch  of  the  imagination, 
to  surest  innumerable  cases  in  which  a  man  might  commit  an  assault 
with  a  deadly  weapon  where  the  circumstances  of  the  assault  did  not 
show  an  abandoned  and  malignant  disposition,  and  where  no  consider- 
able provocation  appears ;  but  a  man  could  not  be  found  guilty  of  an 
aggravated  assault  under  this  statute  unless  it  appears  that  the  assault 
was  made  with  intent  to  inflict  upon  the  person  of  another  a  bodily 
injury,  and  that  there  was  no  considerable  provocation,  or  the  circum- 
stances of  the  assault  showed  an  abandoned  and  malignant  disposition. 
Four  elements  are  necessary  to  constitute  an  aggpravated  assault,  under 
this  statute.  There  must  be  an  assault ;  it  must  be  made  with  a  deadly 
weapon,  instrument,  or  other  thing;  it  must  be  done  with  the  intent  to 
inflict  upon  the  person  of  another  a  bodily  injury ;  and  it  must  occur 
where  no  considerable  provocation  appears,  or  where  the  circumstances 
of  the  assault  show  an  abandoned  and  malignant  disposition.  The 
verdict  of  the  jury  does  nof  cover  any  of  the  elements  of  this  offense 
except  the  first  two,  viz.,  that  an  assault  has  been  committed,  and  with 
a  deadly  weapon. 

In  civil  cases  no  judgment  can  be  rendered  which  does  not  conform 
to  the  verdict.  Surely,  in  criminal  cases,  a  judgment  cannot  be  sus- 
tained or  upheld  which  is  made  to  rest  upon  something  that  is  to  be 
added  to  the  verdict.  To  support  the  verdict  in  this  case,  it  is  neces- 
sary to  add  to  the  verdict  that  this  assault  was  committed  with  the 
intent  to  inflict  a  bodily  injury,  and  either  under  circumstances  where 
no  considerable  provocation  appeared,  or  where  the  circumstances  of 
the  assault  showed  an  abandoned  and  malignant  disposition;  or,  if 
this  be  not  done,  then  we  are  called  upon  to  infer,  because  the  jury 
said  the  assault  was  committed  with  a  deadly  weapon,  that  it  was  com- 
mitted under  the  circumstances  I  have  just  named.  But  no  inference 
can  be  added  to  a  verdict  to  support  a  judgment, — a  judgment  must 
conform  to  the  verdict.  If  it  be  said  that  the  jury  clearly  indicated  by 
the  use  of  the  word  "deadly  weapon"  that  it  found  the  defendant  guilty 
of  an  "aggravated  assault,"  the  answer  is  that  nothing  can  be  added  to 
a  verdict  by  intendment.  In  criminal  cases  the  verdict  must  be  re- 
sponsive to  the  issues  raised  by  the  allegations  in  the  indictment  and 
the  defendant's  plea  thereto,  and  the  judgment  must  strictly  conform 
to  the  verdict,  and  impose  no  other  or  greater  punishment  than  the 
statute  under  which  the  verdict  is  found  authorizes.  The  author  says 
in  2  Am.  &  Eng.  Enc.  Law,  p.  965 : 

"An  'aggraTated  assanlf  has  been  defined  to  be,  at  the  common  law,  one 
tbat  baa.  In  addition  to  the  mere  intent  to  commit  it  another  object  which  is 
ftlso  criminal;  bnt  It  may  be  doabted  whether  at  common  law  the  term  bad 
a  tecbnical  and  definite  meaning.  It  eeems  rather  to  have  been  a  phrase 
used  by  the  eommen tutors  and  text  "wrlterfl  in  contradistinction  to  'common 
assault,'  to  Include  all  those  Bpecies  of  asranlt  which,  for  vartotia  reasons, 
had  ctune  to  tw  regarded  as  more  heinous  than  oomnum  assaults,  or  liad  been 
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singled  out  and  made  the  subject  of  special  le^lslatlTe  prorlalonB. 
criminal  codes  of  some  of  tlie  states  of  the  Unioo,  the  term  'aggrava 
sault'  la  given  a  detlnite  and  peculiar  meaning  of  Ita  own.  Norton  r. 
14  Tex.  803.  Using  the  term  in  the  large  and  general  sense,  not  oi 
saults  with  certain  prescribed  intents,  but  also  assaults  by  stabbing,  ' 
log,  shooting,  or  by  any  use  of  a  deadly  weapon,  are  aggravated  oasa' 
some  states  made  felonious." 

The  same  author,  at  page  970,  states : 

"By  statute,  in  most  of  the  states,  one  class  of  agfn^vated  assaults  t 
to  depend  upon  the  character  of  the  weapon  used  In  the  assault.  T 
visions  of  the  statute  are  varied.  Some  statutes  are  directed  against  ' 
of  deadly  or  dangerous  weapons,  'with  an  Intent  to  l£lll  a  human  beln 
commit  a  felony  upon  the  person  or  the  property  of  the  one  assaul 
'with  intent  to  Inflict  grievous  bodily  harm.'  while,  under  other  stntui 
mere  use  of  the  weapon,  without  reference  to  the  Intent  with  which  It 
ployed.  Is  sufficient"  "Under  statutes  which  make  the  intent  with  wh 
weapon  Is  used  a  constituent  element  the  use  of  the  dauf^orous  or 
weapon,  with  intent  to  inflict  bodily  harm,  constitutes  the  gist  of  the  < 
as  distinguishing  the  act  from  an  ordinary  assault  Therefore  the  mc 
session  of  a  deadly  weapon,  without  using  It  or  the  Intent  to  use  it,  t 
constitute  the  offense,  nor  will  the  intent  without  the  use.  But  und< 
ntes  which  declare  the  crime  complete  by  the  mere  use  of  a  dange: 
deadly  weapon,  it  Is  unnecessary  to  allege  or  prove  any  Intent  whata 

Manifestly,  under  section  1566,  Mansf.  Dig.  (section  909,  I 
Ann.  St.),  it  is  not  only  necessary  to  prove  that  the  weapon  is  a 
weapon,  but  it  is  also  necessary  to  show  the  intent  to  use  it  ai 
circumstances  under  which  it  is  used, — that  is  to  say,  that  it  was 
such  circumstances  as  showed  an  abandoned  and  malignant  dispc 
or  where  no  considerable  provocation  had  appeared, — and  th( 
to  find  that  a  man  is  guilty  of  an  assault  with  a  deadly  weapon  i 
respond  to  what  is  essential  to  constitute  an  aggravated  assault, 
that  statute.  The  words  "deadly  weapon,"  contained  in  this  v 
should  be  treated  as  surplusage,  and  the  verdict  be  treated  as  a  ^ 
for  an  assault.  As  before  stated,  the  punishment  for  an  assau 
fine  not  to  exceed  $100,  and  any  other  punishment  in  excess  t 
was  wholly  unauthorized  in  law,  and  therefore  void. 

The  question  now  arises  whether  or  not  on  habeas  cor] 
sentence  having  been  imposed  which  neither  the  verdict  nor  th 
utc  authorized,  the  defendant  should  be  released.  That  qi 
came  before  this  court  in  the  case  of  In  re  Christian  (C.  C.)  8: 
igg,  and  was  given  the  most  careful,  painstakings  and  exhi 
research,  and  answered  in  that  case  in  the  af^rmative,  and  the 
I  am  not  disposed  to  re-examine  that  question.  Those  who  < 
terested  will  find  the  reasoning  and  the  cases  supporting  that  o 
cited  in  the  opinion  itself. 

The  defendant  alleges  in  his  petition,  and  it  is  not  denied  in  1 
turn,  that  he  has  been  confined  in  prison  over  30  days,  solely  i 
nonpayment  of  the  fine  and  costs  imposed  against  him ;  that 
unable  to  pay  the  same  or  any  part  thereof,  and  that  he  has  n 
property  exceeding  in  value  $20 ;  that  he  has  no  property  in  ai 
conveyed  or  concealed  or  in  any  way  disposed  of  for  his  future  u 
benefit ;  that  the  United  States  attorney  for  the  Northern  dist 
the  Indian  Territory,  as  well  as  the  United  States  attorney  f 
Western  district  of  Arkansas,  have  been  notified  of  this  appH 
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and  that  he  has  not  made  the  application  contemplated  in  section  1042 
of  the  Revised  Statutes  of  the  United  States  to  a  commissioner  of  this 
court,  for  the  reason  that  the  commitment  on  its  face  does  not  appear 
to  be  solely  for  the  ncmpayraent  of  fine  and  costs,  but  the  judgment 
rendered  in  this  case  does  not  order  the  defendant  to  be  imprisoned 
for  the  fine  and  costs.  I  am  of  the  opinion,  therefore,  that  so  much 
of  the  sentence  imposed  upon  the  defendant,  and  the  judgment  ren- 
dered in  pursuance  thereof,  as  was  in  excess  of  the  sum  of  $100  was 
void,  and  that  the  defendant  ought  to  be  discharged ;  and  it  is  so  or- 
dered. 


Since  this  opinion  was  dellTered  my  attention  lias  been  called  to  tb«  fact 
that  congress  on  the  lat  of  March,  188D,  enacted  literally  section  1094  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas,  for  the  Indian  Torttory. 
26  Stat  787,  I  26.  This  statute  was  passed  long  prior  to  the  act  putting  In 
force  Mansfield's  Digest  of  ttie  Statutes  of  Arkansas  In  the  Indian  Territory; 
hot  It  was  long  after  the  decision  of  Guest  t.  State,  supra,  and  therefore  does 
not  affaet  tbe  prtnclpla  dedded  tai  tbSM  caae,  ma  tiie  aoondiMas  of  the  oiilidon. 


SAmtupTCT— IVTOiiiiurrABT  Pbtitiom— Adtbbsb  CiAnuiiT  of  Pbopbbtt— 
Bbstbawt—Poweh  op  Court. 
Where  property,  claimed  to  belong  to  one  against  whom  an  btTolnntary 
•  petition  In  bankruptcy  Is  filed,  is  also  claimed  by  a  third  person,  who  la 
about  to  remove  it,  the  court,  on  potion  oi  the  eredltois,  wlU  restrain 
■neb  third  person  from  ramoTlng  such  propoty  or  maklnjg  any  ehange 
thereliL 

In  Bankruptcy. 

^aton  &  Phillips,  for  petitioning  creditors. 
Jtilius      Brown,  for  J.  W.  Dunford. 
John  Clay  Smith,  for  bankrupt. 

NEWMAN,  District  Judge.  As  this  case  now  stands,  the  petition- 
ing: creditors  ask  the  court  to  issue  a  restraining  order  to  prevent 
J.  W.  Dunford  from  removing  or  changing  in  any  way  the  present 
condition  of  the  fixtures  in  the  premises  at  No.  79  South  Broad  street; 
Atlanta,  Ga.  The  power  of  the  court  with  reference  to  property  which 
is  claimed  to  be  a  Mirt  of  the  assets  of  the  bankrupt  is  fully  deter- 
mined in  "Bryan.v.  Bemheimer,  181  U.  S..  188,  21  Sup.  Ct.  557,  45 
L.  Hd.  8x4.   In  the  opinion  by  the  court  it  is  said : 

'If  the  hsnkmpt  does  not  Tolnntarlly  aid  the  court,  or  Is  Inclined  d» 
fe«t  tbe  proceedings,  he  can,-  with  the  aid  of  friends  or  Irrespoosible  pprsons. 
•en  his  movable  pr^^y,  and  put  the  money  in  bis  pocket,  or  Kcrete  his 

or  Tcmove  tiion  bi^nd  the  reach  of  bis  assignee  or  the  process  of  the 
eomrt,  and  defy  the  law.  The  evidence  in  this  case  shows  the  manner  in 
which  this  can  be  done.  It  was  the  purpose  of  the  act  of  congress  to  pre- 
rent  this  evil.   It  therefore  prorldes  that,  as  soon  as  the  petition  In  banfc- 
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raptcy  Is  tiled,  the  court  may  ferae  to  tbe  manlifll  a  proTlsloiwl  wi 
directing  him  to  take  posseeBloii  of  the  property  and  effects  of  the  ban 
and  bolA  them  subject  to  the  fmrtbor  order  of  the  court  To  have  11 
this  right  or  duty  of  seizure  to  such  prop^ty  as  he  might  find  In  die  ; 
possession  of  tbe  bankrupt  would  hare  manifestly  defeated  In  mai 
stances  the  purposes  of  tbe  writ.  There  Is  therefore  no  such  Umttatl< 
pressed  or  Implied.  As  In  the  writ  ot  attachment,  or  the  ordinary  ace 
on  a  judgment  for  the  recovery  of  money,  tiie  officer  Is  aathorlsed  to 
tbe  propOTty  of  the  defendant,  whereTer  found,  so  here  It  Is  made  hli 
to  take  Into  his  possession  the  property  of  tbe  bankrupt  wherever  bi 
find  It  It  Is  made  bis  doty  to  collect  and  bold  possession  imtU  flie  u 
IB  appointed  or  tbe  property  is  rrieesed  by  Bomo  order  of  tbe  court,  ■ 
would  111  perform  that  duty  If  he  should  acc<^  the  statemoit  of  everi 
In  whose  custody  be  found  the  property  wblcb  he  believed  would  bel( 
the  assignee,  when  appointed,  as  a  sntndent  reason  for  falling  to  tak 
session  of  it  Sharpe  t.  Doyle,  102  U.  B.  686^  680,  600.  2S  L.  Bd.  277.  . 
decision  was  made  In  Felbelman  r.  Packard.  109  U.  8.  421.  3  Sup.  Ct  S 
L.  Sd.  984." 

There  can  be  no  question  of  the  power  of  the  court  betwee 
time  an  involuntary  petition  in  bankruptcy  is  filed  and  the  selecti 
a  trustee  to  make  proper  orders  to  protect  and  guard  t^e  bank 
estate  for  the  benefit  of  creditors,  as  may  be  {ffoper  and  right  und< 
facts  presented.  Of  course,  the  court  will  not  unduly  interfere 
property  claimed  by  third  persons,  and  will  not  inteiiere  at  aU 
bona  fide  sales  for  fair  conskleratipn,  and  which  are  not  obno 
to  the  provisions  of  the  bankruptcy  act. 

In  this  case  it  is  sufficient  to  say  that  the  facts  are  sudi 
make  it  proper  for  the  court  to  maintain  the  existing  status  n 
trustee  in  bankruptcy  can  be  selected,  and  can  take  such  steps  as 
be  proper  in  the"  interest  of  the  creditors  of  the  alleged  bankrupt 

It  is  ordered,  therefore,  that  J<  W.  Dunford  be  restrained 
removing  any  of  the  fixtures  from  the  premises  described,  fror 
cumbering  the  same,  or  from  making  any  change  whatever  si 
present  status,  so  Car  as  the  fixtui'es  in  said  room  are  concerned 


OUITBSMAN  et  al.  ▼.  TTNITm)  STATES  (two  casctf^w 
STRAUSS  et  al.  ▼.  SAMBL 
(Giicnlt  Court,  ;S.  D.  New  York.  March  12,  ISOOJ 
Nds.  8,0m  SiAia  and  1M>19: 

L  Cdstohs  Dctibs— Classification— Mufflbbs  Cohposbd  or  Conoi 

Silk. 

MufBers  composed  of  cotton  and  silk  are  not  claasUlable  undc 
1897.  par.  814.  as  "wearing  apparel  composed  of  cotton  or  other 
taUe  fibre,  or  of  which  cotton  or  other  vegetaUe  flltre  la  the 
ponent  materlal  of  chl^  value."— since  paragraphs  888  and  SIS 
relate  grossly  to  "bandkocblefii  m  nmfflerB.** 

IL  8a». 

MnfflwB  composed  of  cotton  and  slUc  aro  dvtlablo  under  Act 
par.  888,  covering  "handkerchiefs  or  mofllers  composed  wbolly 
part  of  allk,"  and  not  under  paragraph  812,  covering  "handkccdd 
mnlHers  composed  of  cotton,**  though  the  cotton  la  tho  compoueD 
terlal  Of  chief  value  of  the  mnfllera  In  qaestlon. 
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Appeals  by  the  Importers  from  Decisions  of  the  Board  of  United 
States  General  Appraisers. 

Albert  Comstock,  for  the  importers. 
W.  Usher  Parsons,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  No  question  of  fact  Is  InYoWed 
here.  It  is  agreed  upon  both  sides  that  the  articles  imported  are 
mufflers  composed  of  wtton  and  silk,  cotton  being  the  component 
material  of  chief  value.  The  proportion  of  the  silk  varies  in  the  dif- 
ferent samples  from  5  per  c^t.  in  one  instancft  to  47  per  cent  in  an- 
other. The  precise  percentage  is  immaterial,  for  the  reason  that, 
as  stated,  it  must  be  conceded  that  the  cotton  in  every  one  of  the 
samples  is  the  material  of  chief  value. 

The  collector  assessed  duty  tmder  paragraph  388  of  the  act  of 
18^,  which  provides  for  the  article  by  name,  the  paragraph  reading 
"handkerchidfs  or  mufflers  composed  wholly  or  in  part  of  silk."  The 
importers  have  protested  under  paragraph  312,  which  also  provides 
for  the  article  by  name,  the  paragraph  reading  "handkerchiefs  or 
mufflers  composed  of  cotton."  Tlure  is  also  an  alternative  fwotest 
under  paragraph  314,  the  importers  insisting  that  if  the  mufflers  are 
not  composed  of  cotton  they  are  "wearing  apparel  composed  of  cotton 
or  other  vegetable  fibre,  or  of  which  cotton  or  other  vegetable  fibre 
is  the  component  material  of  duef  value." 

I  do  not  think  it  is  necessary  to  discuss  paragraph  314  for  the  rea- 
son already  stated,  that  the  article  is  specifically  des^pnated  under 
both  of  the  paragraphs  first  alluded  to. 

Counsel  for  the  importers,  as  I  understand  it,  contends  that  para- 
graph 388  should  be  construed  as  if  it  read  "handkerchiefs  or  mufflers 
composed  wholly  or  in  chief  part  of  silk";  and  that  paragraph  312 
should  be  construed  as  if  it  read  "handkerchiefs  or  mufflers  composed 
of  cotton,  or  of  which  cotton  is  the  component  material  of  chief  value." 
We  have  in  this  case  to  compare  these  two  paragraphs,  one  of  them 
providing  specifically  for  mnfflers  composed  of  OJtton,  and  the  other 
for  mufflers  composed  wholly  or  in  part  of  silk.  I  know  of  no  au- 
thority tiiat  will  justify  the  court  in  holding  that  such  a  specific  de- 
scriptive clause  as  is  contained  in  paragraph  388  can  be  ignored  and 
the  inquiry  permitted  whether  cott<m  or  silk  is  the  component  of 
chief  value.  That  question  is  eliminated  by  the  dear  and  definite 
language  of  this  paragraph.  In  other  words,  a  muffler  conmosed  in 
part  of  silk  is  clearly  assessable  under  paragraph  388,  anci  such  a 
muffler  cannot  be  assessed  under  paragraph  312  as  an  article  com- 
posed of  cotton.  There  can  be  no  question  as  to  the  component 
material  of  diief  value  where  the  importations  are  assessed  under  a 
paragraph  relating  to  a  manufacture  whdly  or  in  part  of  silk. 
The  dedsion  of  the  board  of  genecal  iq>praiser8  it  aflSrmed. 
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STEINHARDT  et  al.  t.  UNITED  STATES. 


(Circuit  Ootirt,  S.  D.  New  Tort.   March  12,  1S02| 


No.  2,034. 

CUBTOlffl  DOTIBS— STbtal  Bbads. 

Metal  beads  ahould  be  assessed  onder  Act  1897,  par.  19S,  as  art 
compoaed  wliolly  or  in  part  of  iron,  steel,  or  other  metal,  and  not 
der  paragraph  408,  aa  articles  composed  wholly  or  Id  part  of  beads. 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  JJn 
States  General  Appraisers. 

Albert  Comstock,  for  the  importers. 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

COXS,  District  Judge  (orally).  The  articles  imported  in  this  < 
are  metal  beads.  The  collector  after  first  assessing  them  under  p 
graph  193  of  the  act  of  1897,  reliquidated  the  entry  and  asse; 
them  under  paragraph  408  of  the  same  act,  as  "articles  compc 
wholly  or  in  part  of  beads."  The  importers  protest  insisting 
they  should  have  been  assessed  under  the  paragraph  first  chc 
by  the  collector,  namely,  as  "articles  tomposed  wholly  or  in  par 
iron,  steel  or  other  metal." 

It  is  entirely  clear  tliat  these  metal  beads  are  not  articles  compc 
wholly  or  in  part  of  beads,  because  they  happen  to  be  strung  u 
a  cotton  thread.  Indeed,  it  is  not  strenuously  argued  for  the  coUe 
that  such  is  the  correct  construction  of  paragraph  408.  The  con 
tion  of  the  importer  is  correct  and'  the  beads  in  question  shoulc 
assessed  under  paragraph  193  of  said  act. 

The  decision  of  the  board  of  general  appraisers  is  reversed. 


CCBTOMS  DUTIKS— CLASBIFtCATrON— CBUDE  SULPmua  Of  ASTIMOITT. 

Oude  sulphide  of  antimony  Is  classifiable  ander  Act  1897,  psr. 
of  the  free  list,  covering  "Antimony  ore.  crude  snlphlte  of,"  and  Is 
assessable  under  section  6,  as  a  "noD>enamerated  article  manufact 
In  whole  or  in  part,"  the  word  "sulphite"  behig  regarded  as  a  mla] 
for  "sulphide." 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  Uc 
States  General  Appraisers. 

J.  S.  Tompkins,  for  the  importers, 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COX'E,  District  Judge  (orally).  The  importation  In  questio 
conceded  to  be  crude  sulphide  of  antimony.  The  collector  asse 
it  as  a  "non-enumerated  article,  manufactured  in  whole  or  in  p; 
under  section  6  of  the  act  of  1897.   The  importers  insist  that  it  shi 
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have  been  classified  under  paragraph  476  of  the  free  list,  which  pro- 
vides for  "Antimony  ore,  crude  sulphite  of." 

It  is  admitted  on  all  sides  that  the  word  "sulphite"  in  the  tariff  is 
a  misprint  for  the  word  "sulphide,"  as  no  chemist  or  expert  on  either 
side  of  the  controversy  knows  of  such  a  substance  as  sulphite  of  anti- 
mony. Sulphide  of  antimony  is  well  known  to  all  the  witnesses.  It 
seems  to  be  the  product  of  a  process  by  which  the  gang^e  or  slag 
is  separated  from  the  ore  by  beat.  The  iinportattcm  here  is  such  a 
product ;  the  rock  and  slag  has  been  removed  and  the  ore  is  imported. 
It  is  also  conceded  that  u  the  paragraph  of  the  free  Hst  read  crude 
sulphide  of  antimony  it  would  aptly  describe  the  importation  in  contro- 
versy. In  view  of  the  similar  provisions  in  previous  acts  it  is  to  me 
entirely  clear  that  this  was  precisely  what  congress  intended.  There 
is  no  other  substance  known  in  the  art  as  crude  sulphide  of  antimony 
except  the  importation  in  question.  It  would  be  a  strained  construc- 
tion to  interpret  paragraph  476  precisely  as  if  the  words  "crude  sulphite 
of  were  omitted,  andas  if  the  paragp'aph  applied  only  to  antimony  ore. 
The  court  should  give  some  significance  to  the  concluding  phrase 
"crude  sulphite  of ;  and  it  necessarily  follows  that  if  this  be  done  it 
can  apply  only  to  the  subject  of  this  importation.  There  is  no  other 
substance  to  which  the  words  quoted  can  apply. 

The  decision  of  the  board  of  general  appraisers  is  reversed. 


In  re  FULTON  CLUB. 

(IMBtrtct  Oonrt,  N.  D.  Georgia.   Febmary  S  1902.) 

BAHKnvl^rcT— Social  Club. 

An  Incorporated  cinb  whose  principal  object  Is  social  intercoarBe,  any 
bUBlnesn  conducted  by  it  being  merely  IncldentBl,  Is  not  "engaged  prlu- 
elpally  in  *  *  *  trading,"  and  Is  not  tb*  -rabjeet  of  Invcaontary 
Iwnknqitcy. 

Petition  for  Involuntary  Bankruptcy. 

Mayson,  Hill  &  McGill,  for  petitioning  creditors. 
Kilpatrick  &  McClelland,  Slaton  &  Phillips,  and  J.  H.  Gilbert,  for 
objecting  creditors., 

NEWMAN,  District  Judge.   A  petition  has  been  filed  by  certain 
creditors,  asking  that  the  Fulton  Club  of  Atlanta  be  declared  an  in- 
voluntary bankrupt.    Creditors  having  adverse  interests  have  raised 
the  question  as  to  whether  or  not  this  dub  is  the  subject  of  involun- 
tary bankruptcy.   The  charter  of  the  club,  and  the  evidence  offered 
as  to  the  manner  in  which  it  is  conducted,  all  go  to  show  that  it  is  a 
social  club,  its  principal  object  is  social  intercourse,  and  any  business 
conducted  by  it  is  a  mere  incident.    Being  a  corporation,  it  is  con- 
ceded by  counsel  for  the  parties  that,  as  it  clearly  does  not  come 
within  any  of  the  other  classifications  fsection  4b),  it  must  be  "engaged 
principally  in   *   *   *   trading."   This  cannot  be  said  of  it.  Such 
trading  (if  it  can  be  called  trading)  as  was  carried  on  by  this  club  was 
only  among  its  members,  was  not  for  gain,  and  was  a  mere  feature  of 
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the  club,  and  not  its  main  purpose.  It  must  be  held  not  to  be  the  s 
ject  of  involuntary  bankruptcy,  and  the  petition  against  it  will  be  * 
missed. 


InrOLUNTABT  BANKBUPTCr—OOBPORATIOHS— Right  to  FiLS  Petitiox. 

A  corporation,  not  belnf  entitled  to  go  into  rolnntaiy  baDknq 
under  Bankr.  Act,  f  4,  end  not  bebig  subject  to  Involuntary  bankniB 
except  on  petition  of  three  of  Its  creditors,  under  section  0^  cannot 
cure  one  of  its  creditors  to  assign  part  of  Its  claim  to  ttakd  perma 
ordor  to  create  a  sufficient  number  of  creditors  to  join  In  an  InTolaD' 
petition.  Its  other  creditors  not  b^ng  willing  to  file  such  petltl(ni. 

In  Bankruptcy. 

Dill  &  Baldwin,  for  petitioners. 

Robert  M.  Boyd,  Jr.,  Ward  Church,  and  Arthur  H.  Btssell, 
James  £.  Mitchell. 

KIRKPATRICK,  District  Judge.  It  appears  from  the  testim< 
produced  before  the  court  in  this  cause  that  the  Independent  Thr 
Company  was  indebted  to  the  Hartford  Thread  Company  in  ab 
$6,000 ;  that  it  was  desirous  of  having  its  assets  distributed  in  accc 
ance  with  the  provisions  of  the  bankrupt  act ;  and  that  for  that  ] 
pose  its  directors  passed  a  resolution  setting  out  that  it  was  unt 
to  pay  its  debts,  and  expressing  its  willingness  that  an  adjudical 
should  be  made.  Under  section  4  of  the  bankrupt  act,  the  Indepc 
ent  Thread  Company  was  not  entitled  to  its  benefits  as  a  volunt 
bankrupt.  Neither  could  it,  under  section  59,  be  adjudged  an  in-^ 
untary  bankrupt  except  upon  the  petition  of  three  of  its  credit 
The  Hartford  Thread  Company  alone  could  not  procure  an  adjud 
tion  of  bankruptcy.  So,  acting  under  the  advice  of  counsel  who  ' 
also  counsel  for  the  Hartford  Thread  Company,  the  Independ 
Thread  Company  executed  and  delivered  to  the  Hartfcu'd  Thr 
Company  its  two  promissory  notes,  of  $100  each,  to  be  credited 
part  payment  of  its  indebtedness  to  the  Hartford  Thread  Compa 
Thereupon  immediately,  and,  as  was  testified  to  by  counsel,  for 
sole  purpose  of  qualifying  them  as  creditors  of  the  Independent  Thr 
Company,  the  Hartford  Thread  Company  indorsed  the  said  no 
and  delivered  them,  one  each,  to  Messrs.  Brown  and  Hawkins,  \ 
thereupon  joined  in  filing  the  petition  for  this  adjudication  of  ba 
ruptcy.  The  alleged  act  of  bankruptcy  consists  of  a  resolution  of 
board  of  directors  of  the  Independent  Thread  Company  admitting 
inability  of  the  company  to  pay  its  debts. 

It  will  be  seen  that  the  Independent  Thread  Company  was  desir 
of  being  adjudicated  bankrupt.  This  it  could  not  accomplish  by  fil 
a  petition  on  its  own  behalf,  and  a  sufficient  number  of  creditors  w 
not  willing  to  file  a  petition  asking  that  they  be  adjudged  bankn 
Therefore,  acting  in  co-operation  with  the  Hartford  Thread  Comps 
the  plan  above  set  out  was  adopted  for  the  purpose  of  creating  th 
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Obviously,  this  petition  was  filed  by  the  procurement  of  the  Inde- 
pendent Thread  Company.  All  the  steps  which  enabled  it  to  be  filed 
were  taken  at  the  instigation  of  their  counsel,  and  at  their  request, 
for  the  purpose  lOf  evadm^  the  requirements  of  the  statute.  For  this 
and  other  reasons  objection  is  ued  by  intervening  creditors  to  an 
adjudication  of  banlmipt^,  and  I  am  of  the  opinion  that  the  objecticm 
is  well  taken.  If  an  adjudication  were  made  under  these  drcuni* 
stances,  it  would,  in  effect,  amount  to  a  nullification  of  that  part  ol 
section  4  of  tke  bankrupt  act  above  referred  jtp,  and  permit  a  cor- 
poration, by  acting  in  c^Iusion  with  a  single  ^editor,  to  obtain  the 
benefits  of  the  law  whidi  the  le^Uture  saw  fit  to  deny  tbem. 
Let  an  (Hxier  be  entered  dismissing  the  petition. 


KNOia>LKR  «t  al.  t.  UNTTBID  BTXTOB, 
(GfrcDlt  Oonrt,  a  D.  New  Torfc.   Ifar^  18,  IMft) 

No.  3,98^. 

Oanom  Potimh- FAOtTinw—  A  Mjmic*  w  Aanns— RsvvitAnoir  w  Tmuobt 

DBTABTimiT. 

The  r^ir^tloii  pnscElbed  br  thc.secntafr  of  the  tmunnr  tttt  all 
artist  can  Ure  abroad  oaiy  five  yean,  with  right  to  have  his  paintings 
admttted  fne  of  doty,  iinda  Tsriff  Act  1807,  par.  TOO,  as  One  product  of 
an  Aaocrlcan  artist  residing  temporailly  abroad,  cannot  be  sustained. 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  ol  United 
States  General  Aj^iraisers. 

Howard  T.  Walden,  for  the  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).   This  controversy  arises  with  re- 
gard to  the  paintings  w  an  American  artist,  Mr.  Ridgway  Knight. 
The  collector  assessed  than  for  dxity  under  paragraph  454  of  the  act 
of  1897.    The  unporter  protested  insisting  that  raey  Should  have' 
been  admitted  free  under  paragraph  703  of  the  same  act  as  "the  pro^ 
duction  of  an  American  artist  residing  temporarily  abroad."  Accom- 
panying the  invoice  was  an  affidavit  oy  Mr.  Knight,  stating  that  he 
is  a  citizen  of  the  United  States,  that  by  profession  he  is  an  artist, 
that  his  permanent  place  of  residence  is  Philadelphia,  and  that  his 
temporary  remdence  is  Poissy,  France.  The  vice  deputy  United  States 
consul  general  residing  at  Paris  refused  to  receive  the  certificate  pre- 
sented by  Mr.  Knight,  (or  the  reason  that  it  was  not  in  compliance 
with  the  reg^ations  prescribed  by  the  secretary  of  the  treastu'y,  in 
that  it  showed  that  the  artist  had  resided  in  France  for  a  period 
longer  than  five  years.   It  cannot  be  successfully  contended  that  the 
secretary  of  the  treasury  was  justified  in  making  the  arbitrary  limita- 
tion of  five  years.    This  being  so  it  is  for  the  court  to  determine 
upon  the  facts  whether  the  residence  abroad  is  temporary  or  per- 
manent.  The  affidavit  of  Mr.  Knight,  while  not  as  full  as  it  might 
be  as  to  his  intention  regarding  his  residence  abroad,  is  probably  de- 
ficient in  this  particular,  Tor  the  reason  that  he  followed  the  form  pre- 
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scribed  by  the  secretary  of  the  treasury.   There  is,  however,  no 
to  contradict  his  statement  that  his  permanent  residence  is  in 
delphia  and  that  he  is  only  temporarily  residing  in  France, 

Since  this  decision  of  the  board  the  court  is  informed  th; 
secretary  of  the  treasury  upon  a  reconsideration  of  the  facts  ai 
law  has  ruled  that  this  same  artist  is  entitled  to  free  entry  ■ 
works  under  the  paragraph  in  question.  It  is  gratifying  to  no 
further  fact  that  the  board  subsequently  to  the  decision  in  th< 
at  bar,  upon  affidavits  stating  the  facts  with  greater  detail  ai 
curacy,  also  reached  the  conclusion  'that  Mr.  Knight  is  an  Am 
artist  residing  temporarily  abroad.  G.  A.  4,727,  decision,  filei 
16,  1900.  It  appears,  therefore,  that  the  court,  the  board  ai 
treasury  department  are  in  accord  upon  the  question  involved. 

The  court  is  of  the  opinion  that  the  paintings  in  question  ! 
have  been  admitted  free  of  duty.  The  decision  of  the  board  o 
eral  appraisers  is  reversed. 


UNITED  STATfiS  v.  JACKSON  et  A 
(Circuit  Oonrt,  8.  D.  New  Tort.   March  18,  1902.) 

OUSTOMB  DdTIBS— CLAB8IFIOATION— BitlBOCIA. 

The  qneatlon  being  one  of  fact  decision  of  board  of  general  app 
tliat  an  importation  was  "breccia/*  aiid  therefore  enterablie  free  0 
under  Tariff  Act  1897,  par.  906,  instead  of  being-'dQtlaUe  nndei 
grspb  114,  win  not  be  disturbed,  having  ample  evidence  to  aQStaii 

Appeal  by  the  United  States  from  a  Decision  of  the  Board  ol 
eral  Appraisers. 

Henry  C.  Piatt,  Asst.  U.  S.  Atty. 
Howard  T.  Walden,  for  the  unporters. 

COXE,  District  Judge  (orally).  The  merchandise  in  questio 
assessed  for  duty  under  paragraph  114  of  the  act  of  1897  as  "n 
in  Uock,  rough  or  squared  only."  The  importers  insist  that  it  t 
be  permitted  to  enter  free  of  duty  under  paragraph  508  of  the 
act  as  "breccia,  in  block  or  slabs."  It  is  conceded  on  both  side 
the  question  before  the  court  is  a  question  of  fact.  The  bo: 
general  appraisers  heard  all  the  evidence  and  have  reached  th< 
elusion  that  the  merchandise  is  in  fact  "breccia."  There  is 
testimony  in  the  record  to  sustain  this  finding,  and  the  court  » 
reason  for  disturbing  it. 

The  decision  of  the  board  of  general  appraisers  is  afSmed. 


Digrlized  by 


■ 


WOLTT  T.  UKITSD  STATES. 


1001 


BSOSS  et  al.  r.  TTMITED  STATES. 
(GIrcalt  Goart.  &  D.  New  York.  Mardi  18>  1902J 
Na  2361. 

CoBTOws  Dun 88— Pisa. 

AMeaameDt  of  Antics  on  tbe  contents  of  cans,  nnder  Tariff  Act  1897, 
par.  268k  as  "flsb  known  as  anctaovles,"  Is  proper,  thongh  ttae  cans  ar* 
labeled  "Appetit-SUd,"  the  appralsa's  retom  that  the  contents  Is  "fish 
known  as  anchoTles"  not  b^ng  contradicted  by  evidence,  though  wltp 
nssses  state  tbat  It  bas  been  known  and  kAA  as  "Appetit-Slld."  and  that 
In  Norwegian  **slld'*  is  synonymoas  with  "hsrrtng."  t,. 

Appeal  by  the  Importers  from  a  Decision  of  tbe  Board  of  United 

States  General  Appraisers.  t 

Albett  Comstock,  for  tbe  importers. 
D.  Frank  Uoyd,  Asst.  U.  S.  Atty.  . 

COXE,  District  Judge  (orally).  The  collector  assessed  duty  upon 
tbe  articles  in  controversy  under  the  first  clause  of  paragraph  258  of 
the  act  of  1897,  which  provides  lor  "fisb  known  or  labeled  as  anchovies, 
sardines,  sprats/'  etc.  Tbe  importer  insists  that  duty  should  have 
been  assessed  under  the  last  dause  of  the  same  paragraph,  which 
provides  for  "all  other  fish  in  tin  packages."  The  fish  imported  are 
packed  in  round  tin  boxes  labeled  "Appetit-€ild."  There  is  nothing 
upon  the  boxes  directly  or -indirectly  indicating  what  their  contents  is 
other  than  the  name  just  mentioned.  The  appraiser's  return  states  that 
rtie  contents  of  the  boxes  is  "fish  known  as  'anchovies.' "  There  is 
no  evidence  in  the  case  one  way  or  the  other  to  contradict  this  find- 
ing of  tbe  appraiser.  Tbe  inqiorter  has  called  no  witness  to  testify 
as  to  the  contents  of  the  boxes,  although  a  number  of  witnesses  state 
that  it  has  been  known  and  sold  as  '  Appetit-Sild,"  and  that  in  the 
Norwegian  language  "sild"  is  synonymous  with  "herring." 

The  court  is  of  the  opinion  that  the  board  correctly  found  upon 
this  testimony  that  the  packages  contained  anchovies,  and  that  they 
were  (M-operly  assessed  for  duty  under  the  language  "fish  known  as 
'anchovies."  Being  anchovies,  the  {M^sumption  is  conduuve  that 
th^  are  Icnown  as  such. 

The  decudon  of  the  board  of  general  appraisers  is  affirmed. 


WOLPF  et  al.  t.  UNITED  STATES. 
(ClTCQit  Court,  S.  D.  New  Tork.   March  18,  UMBJ 

CosTOMs  Dtmss— MoH&nis. 

Mc^ta:  braldB  made  of  the  hair  of  the  Angora  goat  are  not  woolen 
yoods.  within  Tariff  Act  18M,  par.  267,  snspendlng  till  Jannuy  1,  IfiBB, 
reduction  of  duties  tm  such  goods. 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of  United 
States  General  Af^raisers. 
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Albert  Comstock,  for  the  importers. 
Henry  C.  Piatt,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  importations  in  questic 
sist  of  mohair  braids  made  of  the  hair  of  the  Angora  goat 
importers  insist  that  they  were  properly  dutiable  under  par 
286  of  the  act  of  1894.  They  were  imported  February  12,  i8c 
withdrawn  for  consumption  in  October,  1894,  the  act  of  1894 
meantime  having  gone  into  effect.  The  collector  assessed  thi 
du^  under  the  act  of  iSgo,  and  refused  to  give  the  importer  tht 
fit  of  the  reductions  of  the  act  of  1894,  upon  the  ground  tl 
importations  were  manufactures  of  wool,  as  to  whidi  the  rec 
wtes  suspended  until  January  i,  1895,  paragraph  297  of  said 
1S94.  Upon  the  evidence  before  the  board  their  conclusion  w; 
rect;  but  since  that  decision  evidence  has  been  taken  in  thit 
whidi  proves  beyond  question  that  the  importations  were  as 
stated,  and  were  not  wool.  The  decision  of  the  board  must 
versed  within  the  doctrine  of  U.  S.  v.  Klumpp,  169  U.  S.  209.  1 
Ct  311,  42  L,  Ed.  720,  and  Oppenheimer  v.  U.  S.  (C  C)  90  F« 


BAnBVPTOT— pRioBiTnia— WAiyBH  or  Ltsir. 

A  manufacturer  of  clothing,  tbongii  harlag  had  a  U«i  for  i 
amount  of  hlB  debt  on  clothing  sold  by  him  to  a  bankrapt,  wai 
theless  not  entitled  to  priority  of  payment  opt  of  the  fund  In  ti 
toe'a  hand  prodnced  by  a  mle  of  all  the  bankmpfi  property.  In 
the  clothing  manufactured  by  him  and  by  third  penona,  and 
other  articles,  made  by  a  recetrer  under  an  otA&  of  court,  vbere 
notice  of  the  sale,  but  did  not  ask  to  have  his  clothing  aold  aep 
and  where  there  was  no  evidence  concerning  the  price  for  which 

In  Bankruptcy. 

Howard  E.  Heckler,  for  a  creditor, 
Henry  W.  Wessel,  for  trustee. 

J.  B.  McPHERSON,  District  Judge.  Conceding,  for  prese 
poses,  that  the  claimant  had  a  lien  for  the  full  amount  of  his  del 
the  clothing  shipped  October  2, 1901, 1  am  nevertheless  of  opinii 
he  cannot  be  awarded  priority  of  payment  out  of  the  fund  in  ha 
the  following  reasons :  The  fund  was  produced  by  the  sale  of 
bankrupt's  personal  property,  including  the  clothing  manufactt 
the  claimant,  clothing  manufactured  by  other  persons,  and  ^ 
other  artides ;  and  there  is  no  evidence  concerning  the  price  foi 
the  suits  in  question  were  sold.  The  claimant  had  notice  of  tl 
which  was  made  by  the  receiver  under  an  order  of  court,  and  wa 
wards  duly  confirmed  without  objection ;  and  he  should  have 
the  court  to  direct  this  clothing  to  be  sold  separately,  in  order  t 


Id  re  KLAPHOLZ  et  aL 
(District  Court,  E.  D.  Pennsylvania.   March  21,  1902.) 
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fund  thus  produced  might  be  earmarked,  and  the  validity  of  his  claim 
upon  it  be  considered.  The  court  had  no  knowledge  that  he  was  as- 
serting a  Ken  for  the  manufacture  of  these  goods,  and,  as  they  had 
passed  otit  of  his  possession  into  the  custody  of  the  receiver,  it  was  his 
duty  to  make  seasonable  daim  to  priority  of  payment.  Otherwise  he 
must  be  held  to  have  taken  the  risk  that  the  goods  might  be  sold  in 
such  a  manner  that  the  proceeds  might  be  indistinguishably  mingled 
with  the  proceeds  of  the  other  property  the  bankrupt;  In  re  Gercy 
(D.C)  113  Fed,  957. 
The  referee  is  instructed  to  disallow  the  claim  to  priority. 


iKfOBT  TO  BBRTAHT^DErECTlTS  AfPLIAKCX— JoiKT  KEeUGBKOB— OrVUIOV  09 

Millie  libelant  waa  ranovlng  asbee  ftom  die  ituke  room  ot  a  ■team- 
ship,  the  bucket,  which  was  attached  to  a  chalo  with  two  Ikm^  and, 
when  filled,  was  hoisted  through  a  ventUating  shaft,  fell.  Injuring  him. 
The  books  were  obviously  inadequate  to  hold  the  bucket  and  on  seT* 
enl  occasions  it  had  slipped  off  and  falloi  while  b^g  lowered.  lAbeA- 
mnt  had  been  warned  of  the  danger  of  standing  under  the  Tmtllatw 
while  the  hoisting  was  going  on.  While  ttie  bucket  was  bdng  lowwed. 
h«  atood  under  the  TentOator,  when  the  bucket  slipped  off  the  books  and 
ttm  <m  bis  bead,  fleld,  that  tiie  steamahlp  was  negligent  in  supplying 
Inadequate  boote,  and  libelant  was  also  ne^lgent  in  standing  under  0ie 
ventilator  at  the  time  he  was  Injured,  and  bence  ttie  damages  mast  be 
dlvlded.1 

In  Admiralty.  . 

Joseph  Hill  Brinton,  for  libelant. 
Henry  R.  Edmunds,  for  respondent. 

J.  B.  McPHERSON.  District  Judge.  This  is  an  action  brought  to 
recover  damages  for  personal  injuries  done  to  the  libelant  in  November, 
2900,  while  performing  the  duty  of  removing  ashes  from  the  stoke 
room  of  the  steamship  Frey.  The  facts  are  as  follows :  The  ashes 
are  removed  from  the  stoke  room  through  a  ventilator  that  leads 
from  the  deck.  The  ventilator  is  constructed  of  sheet  iron,  and  is 
about  2^  feet  in  diameter.  Through  this  the  bucket  in  which  the 
ashes  are  hoisted  is  lowered  by  a  winch,  to  which  is  attached  a  chain 
fall.  At  the  ertd  of  this  fall  is  an  iron  ring,  from  which  run  two  short 
chains,  each  ending  in  a  hook  which  passes  through  an  ear  upon  the 
side  01  the  bucket.  Upon  the  day  in  question,  the  bucket  had  been 
emptied,  and  was  being  lowered  to  the  stoke  room  to  be  refilled.  The 
ship  was  at  sea  and  rolling  heavily,  and  during  the  passage  of  the 
bucket  down  the  ventilator,  the  motion  of  the  vessel  caused  the  bottom 
of  the  bucket  to  strike  upon  the  slightly  projecting  rivets  tihat  fasten 

>  Megllgenoe  of  boQi  master  and  servant  see  note  to  Wm.  Johnson  ft  Cob 
V.  Joliansen,  30  a  a  A.  e7& 


(District  Oourt  B.  D.  Pennsylvania.   Uaxch  2i,  1003.) 
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the  plates  of  the  ventilator  together,  thus  detaching  it  from  the 
and  causing  it  to  fall.  The  libelant  avers  that  he  was  not  st 
under  the  ventilator,  but  several  feet  away,  and  that  the  bucke 
descent  struck  a  bracket  upon  a  bulkhead  that  was  immediately 
the  ventilator,  and  rebounded  from  that  point,  thus  striking  hir 
the  head  and  doing  the  injuries  complained  of.  I  am  unable  i 
this  view  of  the  evidence.  As  I  read  the  testimony,  it  shows 
that  the  bucket  could  not  possibly  have  taken  this  course,  am 
obliged,  therefore,  to  come  to  the  conclusion  that  the  libela 
standing  under  the  ventilator,  and  was  thereby  negligently  ej 
himself  to  a  known  danger.  The  bucket  had  fallen  upon 
former  occasions,  and  he  had  been  warned,  even  if  his  senses  < 
sufficiently  tell  him,  that  to  stand  under  the  ventilator,  while  the  i 
of  hoisting  was  going  on,  was  to  expose  himself  to  serious  ris 
my  mind,  his  own  negligence  is  plainly  apparent,  but  I  thii 
the  negligence  of  the  steamship  is  equally  clear.  It  consists 
use  of  obviously  inadequate  hooks  to  hold  the  bucket  fast  in  its 
and  descent.  Similar  hooks  were  shown  to  the  court  upon  the  fc 
and  I  have  no  difficulty  in  declaring  that  a  careful  regard  for  th< 
of  the  men  at  the  bottom  of  this  air  shaft  would  have  employe 
other  device.  Several  kinds  of  safe  hooks  were  known  and  use< 
time  this  injury  happened,  but  these  were  straight  hooks  with, 
proper  cun-ature  to  prevent  the  bucket  from  becoming  detach^ 
a  mere  inspection  makes  it  evident  that,  if  the  bucket  met  even 
obstruction  in  its  descent,  it  would  probably  be  disengaged, 
it  had  thus  been  overturned  a  number  of  times  before  the  day  i 
tion,  and  these  falls  were  notice  to  the  ship  that  something  was 
and  called  for  a  remedy.  After  the  libelant  was  injured,  propei 
were  obtained,  and  no  further  difficulty  has  been  experienced. 

Both  parties  being  at  fault,  the  damages  must  be  divided.  -  A 
may  be  entered  in  favor  of  the  libelant,  and  the  cause  will  ther 
ferred  to  a  commissioner  to  take  such  further  testimony  concerr 
damages  to  be  awarded  as  the  parties  may  offer. 


CusTOHfl  Duties— Hbrchandisb  CourosKD  op  Silk  and  Woou 

Merchandise  composed  of  eilk  and  wool,  silk  being  the  co; 
material  of  chief  value,  cannot  be  claasifled  under  Tariff  Act  1890. 
■s  a  "manufacture  of  allk  or  of  which  silk  la  the  component 
of  chief  value";  being  within  the  proviso  of  that  paragrapb 
that  "all  such  manufactures  of  which  wool   •   •   •   Is  a  co. 
material  shall  be  classlSed  as  manufactures  of  wool." 

Appeal  by  the  Importers  from  a  Decisionifif  the  Board  of 
States  General  Appraisers. 

William  B.  Coughtry,  for  the  importers. 


ARNOLD  et  al.  v.  UNITED  STATES. 


(OrcQlt  Court,  S.  D.  New  York.   March  11.  ia02J 


No.  2,091. 


Heno'  C.  Piatt,  Asst.  U.  S.  Atty. 
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COXE,  District  Judge  (orally).  It  is  conceded  that  the  merchandise 
which  is  the  subject  of  this  controversy  is  composed  of  silk  and  wool, 
silk  being  the  component  material  of  chief  value.    It  was  classified  by 
the  collector  under  paragraph  395  of  the  tariff  act  of  1890,  as  "women's 
and  children's  dress  go^s,   •    •   •    composed  wholly  or  in  part  of 
wool,  worsted,"  etc.   The  protest  insists  that  the  collector  should  have 
classified  the  goods  under  paragraph  414  of  the  same  act  as  a  "manu- 
factnre  of  silk,  or  of  which  suk  is  the  component  material  of  chief 
value."   Paragraph  414  contains  a  proviso  as  follows :   "Provided  that 
all  such  manufactures,  of  which  wool,  or  the  hair  of  the  camel,  goat, 
or  other  like  animal,  is  a  component  material,  shall  be  classified  as 
manufactures  of  wool."    Manufactures  of  wool  under  this  proviso  are 
covered  by  paragraph  392  of  the  same  act.   The  protest  in  questicm 
does  not  refer  to  the  latter  para^aph.    It  being  conceded  upon  this 
proof  that  the  merchandise  contams  worsted  as  a  component  material, 
the  court  is  clearly  of  the  opinion  that  it  is  covered  by  the  proviso  and 
camiot  be  classified  as  a  manufacture  of  silk  under  paragraph  414. 

It  follows  that  the  decision  of  the  board  of  general  appraisers  should 
be  affirmed. 


OonoHi  OoTiBS— Doumr— Chehioal  Cokpodbd. 

Dulcin,  being  a  cbemlcal  compound,  Is  dutiable  as  such  mia  Tftrifl 
Act  1897,  par.  3,  and  not  as  saccharine,  nnder  paragraph  211,  It  being 
m  distinct  article,  and  of  a  dUfsrent  cbonlcal  onnitosltlai,  ttioD^  sbnllar 
to  saccharine  In  character  and  osfc 

Appeal  by  the  United  States  from  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

Charles  D.  Baker,  Asst  U.  S.  Atty. 
Albert  Comstock,  for  the  importers. 

COXE,  District  Judge  (orally).  The  dedsion  of  the  board  of  gen- 
eral appraisers  is  amrmed  upon  the  opinion  delivered  by  General  Ap- 
praiser Wilkinson,  which  is  as  follows: 

"Tlie  merchandise  Is  dnlctn.  It  was  assessed  for  doty  as  saccharine  at 
$1.S0  per  pound  and  10  per  cent  ad  valorem  under  paragraph  211  of  the  act 
of  July,  1897,  and  Is  claimed  to  be  dutiable  as  a  chemical  compound  at  25 
per  cent,  under  paragraph  8.  Saccharine  and  duldn  are  both  derived  from 
coal  tar.  and  are  similar  In  appearance,  character,  and  use;  bnt  each  Is  a 
distinct  article,  manofactured  under  a  specific  patent  and  of  a  different  chem- 
ical composition.  Saocfaartne  Is  anhydro-ortho-BnIphamln-benEoIc  acid,  wbtle 
dnlctn  Is  para-phenetol-carbdmld.  Dnlcln  might  be  classlfled  by  similitude 
afi  saccharine  bat  for  Its  enumeration  as  a  chemical  compoand.'  We  And  tibat 
It  Is  a  chemtcal  compound,  and  suptnln  the  protest,  reference  la  made  to 
Artbar  t.  Lahey,  96  U.  &  112,  24  L.  Ed.  IW." 


TTNITKl)  STATES  T.  LEHN  et  aL 


tOtaeiilt  Conrt,  S.  D.  New  Tork.  Hareb  18,  1902.) 
No.  2.741. 
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FAGB  et  al.  T.  UNTTEID  8TATE& 
(Circuit  Conrt,  ^  D.  New  York.   Uarob  14,  1902.) 
No.  8,106. 

CusTOHs  Dlttibs— Clauificatioh— Stsel  Tubes— FiKDina  or  Geitkh 

PRAI8B:I13. 

Finding  of  the  board  of  general  eppraisera  that  Imports  wei 
tubes.  finlsUed,  dutiable  nnder  Tariff  Act  1887.  par.  162,  wlU  not 
turbed;  It  not  being  wholly  munpportad  b7  proof,  or  cleaily  agal 
weight  of  evidence. 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of 
States  General  Appraisers. 

J.  P.  Tucker  and  W.  B.  Coughtry,  for  the  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  importations  in  this  cas 
sist  of  steel  tubes.  The  collector  classified  them  under  paragra 
of  the  act  of  1897  as  "steel  tubes,  finished,  not  specially  provic 
in  this  act."  The  importers  protested,  insisting  that  they  shoul 
been  classified  under  paragraph  135  of  the  same  act  as  "steel  b 
and  an  alternative  protest  under  the  same  paragraph,  that  they 
have  been  classified  as  "steel  in  all  forms  and  shapes^  not  s{ 
provided  for  in  this  act." 

A  large  amount  of  testimony  was  taken  before  the  board  of  { 
appraisers  and  they  reached  the  conclusion  that  the  articles  ic 
tion  are  drawn  steel  tubes,  finished.  This  was  a  question  of  h 
termined  upon  conflicting  evidence  before  the  board,  and  witl 
rules  established  in  this  circuit  their  finding  should  not  be  disi 
it  being  the  rule  not  to  interfere  with  the  findings  of  the  boan 
questions  of  fact  unless  wholly  unsupported  by  the  proof  or 
against  the  weight  of  evidence.  Additional  testimony  has  been 
in  this  court,  but  it  does  not  affect  the  proposition  that  the  qi 
still  depends  upon  conflicting  testimony.  The  court  may  add 
ever,  after  considering  the  testimony,  that  it  concurs  with  the  < 
sion  of  fact  reached  by  the  board. 

The  decision  of  the  board  of  general  appraisers  is  affirmed. 


HASSCHINO  et  al.  T.  T7NTTED  8TATB& 
(Olrenlt  Conrt  8.  D.  New  York.  March  18, 1002.) 
No.  2,900. 

OmroHB  Ddties— Lake. 

An  Importation  conslBting  of  metalllcs  produced  by  cutting  lai 
very  minute  scales,  of  deflntte  size.  Is  properly  assessed  as  lame 
Tariff  Act  1887,  par.  179,  first  clause,  and  not  as  an  artlc)^  made  c 
under  the  last  clause  thereof,  providing  for  lacee,  embroideries, 
gallooua,  trimmings,^  or  other  articles  made  of  lame. 

Appeal  by  the  Importers  from  a  Decision  of  the  Board  of 
States  General  Appraisers. 
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Albert  Comstock,  for  the  importers. 
D.  Frank  I4oyd,  Asst  U.  S.  Atty. 

COXE.  District  Judge  (orally).   The  importation  in  this  case  con- 
sists of  "metallics  produced  by  cutting  lame  into  minute  pieces  of 
definite  size/*  It  was  assessed  for  duty  under  the  last  clause  oi  para- 
graph 179  of  the  act  of  1897.   The  importer  insists  that  it  should  have 
been  assessed  under  the  first  clause  of  the  paragraph.   The  first  clause 
of  paragraph  179  provides  for  "tinsel  wire,  lame  or  lahn,  made  wholly 
or  in  chief  value  of  gold,  silver  or  other  metal,  five  cents  per  pound. ' 
The  last  clause  provides  for  "laces,  embroideries,  braids,  g^oons, 
trimmings,  or  other  articles  made  wholly  or  in  chief  value  of  tinsel 
wir^  lame  or  lahn,  bullion,  or  metal  threads."   There  is  no  satisfac- 
tory definition  in  the  record  of  the  words  'Tame*'  or  "lahn."  The 
Century  Dictionary  defines  "lame"  as  follows:   "A  plate;  a  blade; 
a  thin  plate;  see  lamina."-  "Lamina"  is  defined  in  the  same  diction- 
ary as  "a  thin  plate  or  scale ;  a  thin  plate  of  wood,  metal,  etc ;  a  leaf, 
layer,"  etc.    In  the  form  imported  the  lame  consists  of  very  minute 
sodes,  which  mi^ht  almost  be  considered  powder.   The  court  is  of 
the  opinion  that  in  this  form  the  importation  cannot  be  regarded  as 
an  article  made  wholly  or  in  chief  value  of  lame.    It  is  not  an  article 
made  of  lame;  it  is  lame  itself  in  a  comminuted  form.   But  even  if 
this  interpretation  be  incorrect,  it  is  entirely  clear  within  the  weU  rec- 
ognized doctrine  of  noscitur  a  sociis  that  it  cannot  be  classed  among 
the  articles  made  of  lame  which  congress  intended  to  cover  by  the 
last  clause  in  question,  for  that  clause  relates  to  laces,  embroideries, 
braids  and  other  similar  articles. 

It  fjC^ows  that  the  contention  of  the  importer  is  corre^  and  that 
the  decision  of  the  board  of  general  appraisers  must  be  rererted. 


COBTOHfl  Durm— CoMMSBOUL  DuiGHATioH— Btidehob  or  Ubamb. 

To  warrant  a  flndtng  that  importa,  otherwise  not  to^s,  are  eommer> 
dallj  known  as  such,  and  so  Bbould  be  classlfled  under  iWrlff  Act  16B7, 
Xiar.  418^  there  mmt  be  proof  of  a  usage,  doAnlte,  mdtona,  and  tenttral, 
and  not  partial,  local,  or  personal;  and  tMUmony  of  amployte  of  an 
tmsfottSng  mall  hom»,  whose  knowledge  la  cooflned  tm  what  baa  beeo 
known  or  done  bj  racb  hooaa,  li  not  enongh. 

Appeal  by  the  Importer  from  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

Albert  Comstock,  for  the  importer. 
Henry  C  Piatt,  Asst.  U.  S.  Atty. 

COXE,  District  Judge  (orally).  The  importations  in  controversy 
are  sBoaXl  lanterns  made  of  metal  and  g^ass,  metal  being  of  chief  value. 
The  collector  assessed  them  for  duty  under  paragraph  193  of  the  act 
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(Ohcnlt  Court,  &  D.  New  York.  March  14,  1902.) 
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of  1897,  as  "non-enumerated  articles,  composed  wholly  or  in 
iron,  steel,  lead,  etc."  The  importer  insists  that  they  should  h^^ 
classified  under  paragraph  418  of  the  same  act  as  "toys."  Th« 
of  general  appraisers  found  as  matter  of  fact  that  the  articles  W( 
toys.  Evidence  has  been  taken  in  this  court  of  which  it  is 
to  predicate  a  finding  by  the  court  that  they  have  been  commi 
known  as  toys.  Proof  necessary  to  establish  commercial  usa 
been  characterized  by  the  supreme  court  in  the  case  of  Made 
Magone,  152  U.  S.  368,  14  Sup.  Ct.  588,  38  L.  Ed.  482,  as  foil- 

"Necessarily,  commercial  designation  te  the  result  of  established  v 
eommerce  and  trade;  and  such  oeage,  to  affect  a  general  enactmen 
be  definite,  nnlform,  and  general,  and  not  partial,  local  or  personal." 

The  evidence  in  this  case  is  clearly  within  the  exception  last 
It  is  "partial,  local  and  personal."  It  is  confined  entirely  to  t 
dence  of  two  employes  of  the  importing  house  of  F.  W.  Woo 
which  is  conceded  to  be  a  retail  house,  and  the  knowledge  of  t 
nesses  is  confined  exclusively  to  what  has  been  known  or  dc 
the  particular  house  in  question.  In  other  words,  there  is  1 
dence  tending  to  show  how  these  articles  have  been  regarded 
porters  and  large  dealers  in  the  commerce  of  this  country. 

The  decision  of  the  board  of  appraisers  is  affirmed. 


(District  Court.  W.  D.  MlBSonrl.  a  D.   March  18,  1002.) 

Rbtail  Liquor  Dbalbr — SKLLmo  without  PATnro  Tax. 

One  may  be  conTlcted  of  carrying  on  the  buslnesB  of  a  retal 
dealer  without  payment  of  the  required  tax.  In  violation  of  I 
n.  S.  I  3242,  as  amended,  though  the  article  is  put  up  in  bott 
labeled  as  an  appetizer,  and  he  did  not  know  Its  nature  when  he 
It  ft  In  fact  containing  a  large  per  cent  of  alcohol,  and  nothli 
curative  character,  and  the  clrcnmatancea  of  purchftses  from  hti 
such  as  to  show  that  his  customers  are  buying  It  mer^y  as  an  lot 

Wm.  Warner,  U.  S.  Atty.,  for  the  United  States. 
Silver  &  Brown,  for  defendant. 

PHILIPS,  District  Judge  (charging  jury).  The  defendant 
indicted  for  carrying  on  the  business  of  a  retail  liquor  dealer  \ 
having  paid  to  the  government  the  required  tax.  The  statute 
United  States  (Rev.  St.  §  3242,  as  amended)  wnder  which  thi; 
ecution  is  conducted  defines  a  "retail  liquor  dealer"  to  be  a 
who  sells  foreign  or  domestic  distilled  spirits,  wiiies,  or  malt 
in  less  quantities  than  five  gallons.  The  question  tg  be  answe 
your  verdict  is  whether  or  not  the  article  in  evidence,  alleged  t 
been  sold  by  the  defendant  under  the  name  of  "Diggs*  App 
comes  within  the  letter  and  spirit  of  the  statute.  The  defense 
the  article  in  question  is  a  useful  medicinal  preparation,  manuf: 
and  sold  solely  for  its  curative,  or  supposed  curative,  qualiti( 
medicinal  preparation.  A  manufacturer  may  put  up  preparatioi 
taining  supposed  curative  elements,  containing  herbs  or  roots,  o 
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substances,  nmposed  to  possess  the  virtue  of  curing  or  rdieviiig  dis- 
orders ol  tiie  hnman  body;  and  he  may  use  in  the  preparation  there- 
of such  a  per  cent,  or  quantity  of  alcohol  or  distilled  spirits  as  may, 
tn  his  honest  judgment,  be  necessary  to  extract  the  virtues  of  audi 
herbs  or  ingredients  employed,  and  to  hold  the  same  in  solution,  al- 
though it  may  be  more  or  less  than  is  contained  in  some  tinctures. 
And  if  such  preparation  be  contained  in  bottles  with  appropriate  labels, 
indicating  their  medicinal  qualities,  and  they  are  sold  by  retail  mer- 
chants in  good  faith,  as  a  medicinal  preparation  in  the  bottle,  to  be 
used  by  the  purchaser  for  such  purpose  as  and  where  the  purchaser 
sees  fit  to  use  it,  although  such  preparation  may  contain  (as  shown 
by  analysis)  a  large  per  cent,  of  alcohol,  wbidi,  if  drunk  in  large  quanti- 
ties, produces  an  intoxicating  effect,  such  facts  alone  would  not  be 
sufficient  to  warrant  a  conviction  of  the  vender  for  the  violation  of  said 
statute.    But  if  as  a  matter  of  fact  such  preparation  contains  a  lar^e 
per  cent.,  say  as  much  as  30  per  cent.,  as  indicated  by  the  evidence  m 
;       this  case,  of  alcohol,  and  the  other  ingredients  of  such  bottle  consist 
'       of  nothing  more  than  sugar  and  water,  oombined  with  some  other  sub- 
stance like  an  herb,  or  the  like,  which  other  substance  is  inoffensive 
and  possessing  no  curative  quality  or  character,  and  that  such  prepara>- 
tion,  although  sold  by  the  bottle,  was  sold  by  the  vender  as  a  beverage, 
f      CM"  with  knowledge  of  the  fact  that  those  purchasing  it  are  buying  it 
merely  as  a  beverage,  and  because  of  the  spirituous  liquor  contained 
in  it,  to  realize  its  intoxicating  or  exhilarating  influence  as  a  beverage, 
5uch  facts  would  constitute  a  sale  of  distilled  spirits,  within  the  mean- 
ing of  the  statute.  The  law  looks  to  substance,  and  not  to  shadows  or 
forms.    This  revemie  law  cannot  intentionally  be  ervaded  by  the  use 
of  •  mere  names  or  catchwords,  or  disguises.   If  the  manufacturer  or 
retail  merchant  who  sells  it  laiows  that  the  preparation  contains  30 
per  cent,  of  intoxicating  spirituous  liquors,  and  the  other  70  per  cent 
is  composed  of  merely  sugar  and  water  and  some  herb  or  ingredient  of 
an  meiiective  character,  possessing  no  quality  of  a  curative  virtue,  and 
is  aware  of  the  fact  that  it  is  being  bought  by  the  purchasers  as  a  bever- 
^gc,  who  desire  it  because  of  its  exhilarating  and  intoxicating  char- 
acter, he  is  entitled  to  no  more  protection  under  the  law  than  if  he 
were  selling  weak  cocktails  or  toddies.    If  such  practices  are  to  be  in- 
dulged under  the  guise  of  a  printed  label,  designating  the  bottle  as 
containing  a  medidnal  {veparation  of  an  asserted  curative  property, 
and  sold  under  the  mere  pretext  of  being  a  medicinal  preparation, 
knowing  that  it  is  being  bought  by  the  purchaser  merely  as  a  beverage, 
because  of  the  large  per  cent,  of  distilled  spirits  it  contains,  and  not 
sold  and  boug^  as  medicine,  the  statute  under  which  this  indictment  is 
fotmded  would  be  easily  evaded  and  practically  nullified, — as  much  so 
as  if  ttie  party  were  selling  toddies  or  cocktails  made  up  of  whisky, 
water,  sugar,  with  a  slice  of  lemon  or  orange,  or  other  palatable 
vegietable,  mixed  therewith.   Whether  or  not  the  defendant  had 
knowledge  of  the  composition  of  the  preparation  in  question,  and  knew 
that  it  was  being  %old  and  bought  merely  as  a  beverage,  because  of 
the  quantity  of  ucohol  it  contained,  and  not  for  medicinal  purposes,  is 
a  question  of  fact,  to  be  ascertained  and  determined  by  the  jury  from 
all  the  facts  and  drcutnstances  in  evidence.  Although  a  retail  mer- 
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chant  might  buy  such  bottles  from  a  manufacturer  under  the 
begotten  of  representations  made  to  him  by  the  manufacturer 
the  labels  placed  upon  such  bottles,  that  it  was  a  mere  patei 
prescriptive  medicine,  yet  if,  as  a  matter  of  fact,  such  preparati( 
tains  a  large  per  cent,  of  alcoliol,  not  designed,  and  not  neces: 
extract  the  virtues  of  any  medical  herbs  or  substances  employe 
to  hold  the  same  in  solution,  and  that  the  witnesses  who  have  t 
in  the  case  were  buying  it,  not  for  medicinal  purposes,  but  sol 
cause  of  the  distilled  spirits  or  alcohol  it  contained,  that'  because 
fact  his  sales  of  such  bottles  were  greatly  increased,  this  wc 
a  violation  of  the  spirit  of  the  statute  in  question;  and  the  fa 
such  bottles  bore  labels  indicating  that  the  contents  were  mi 
in  their  character,  and  possessed  curative  virtues,  would  be  i 
tection  to  him  as  a  retail  liquor  dealer.  Knowledge  is  a  ques 
fact.  And  when  the  circumstances  attending  the  transaction  • 
sales  are  of  such  a  character  as  should  excite  enquiry  on  tl 
of  the  vender  as  to  the  character  of  the  article  being  sold  and  t 
pose  for  which  it  was  being  bought,  such  as  to  excite  in  a  rea: 
prudent  person  a  conscious  conviction  that  the  article  being 
because  of  the  fact  that  it  contains  such  large  quantities  of  ale 
to  make  it  desirable  to  the  purchaser  as  an  intoxicant,  and  is  bei 
and  bought  on  that  account,  the  law  authorizes  the  jury  to  infi 
such  facts  and  circumstances  the  existence  of  actual  knowledge 
part  of  the  vender.  A  man,  when  conscious  of  the  existence  ol 
cannot  shut  his  eyes  and  say  that  he  does  not  see  it.  He  is  pr 
to  see  and  to  know  that  which  is  obvious  to  the  senses,  and  t 
character  of  which  would  be  known  to  him  if  he  would  look  anc 
Although  the  defendant  in  this  case  may  not  have  known  w 
bought  the  bottles  in  question  from  the  manufacturer  that  the 
other  than  what  the  labels  indicated,  yet  if  in  the  use  and  sales 
he  became  aware  of  the  fact  that  the  preparation  was  being  boi 
his  customers,  not  as  medicine,  but  as  a  beverage,  because  of  tht 
taining  alcohol,  and.  that  he  was  enjoying  large  sales  thereof  1 
of  the  presence  of  a  large  quantity  of  alcohol  therein,  which  con 
the  principal  and  substantial  basis  in  its  use  as  a  beverage,  this 
quently  acquired  information  and  knowledge  should  have  p 
upon  enquiry,  and  an  investigation  into  the  real  quality  and  di 
of  this  preparation.  The  analysis  made  of  one  of  the  bottles 
factured  by  Diggs  in  his  factory  at  St.  Louis,  discloses  the  f: 
the  half-pint  bottles  sold  by  him  contained  over  30  per  cent, 
alcohol  (equal  to  63.77  proof  whisky)  and  .67  per  cent,  ol 
and  about  2  per  cent,  or  more  of  glucose,  with  some  aromatic 
to  give  it  color.  Some  four  witnesses  testified  to  having  bougl 
numbers  of  bottles  of  this  preparation  from  the  defendant 
clerks ;  that  they  drank  the  contents  6f  the  bottles,  some  of  t 
the  premises  or  near  there ;  that  they  did  not  buy  them  as  m 
but  solely  as  a  beverage  to  drink  because  of  the  intoxicating 
that  they  contained  a  large  quantity  of  alcohol;  and  that  th 
was  intoxicating  in  a  large  degree  in  the  use.  And,  as  evidei 
the  defendant  knew  that  these  bottles  contained  intoxicants 
pears  that  complaint  was  made  to  him  by  a  parent  or  parents  • 
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minors,  and  he  was  asked  not  to  sell  "the  stuff"  to  them ;  and  deSend- 
ant,  on  the  witness  stand,  stated  that  he  refused,  and  gave  orders  to 
his  clerks  not  to  sell  it  to  minors,  because  he  did  not  want  them 
around  him  "creating  a  nuisance."  In  addition  to  this  the  label  on  the 
bottles,  while  commending  it  as  a  specific  for  many  of  the  disorders 
of  the  human  body,  contained  the  suggestive  warning  not  to  be  used 
"as  a  beverage";  thus  indicating  tlut  the  manufacturer  knew  that 
it  was  liable  to  be  used  as  a  beverage,  and  advising  the  vtader 
thereof,  which  was  a  most  cunning  suggestion  that  it  could  be  used 
by  purchasers  as  a  beverage. 


Dbitbd  Statbs— BuzLDim  Oortraot— ComTRDorroH— EximA  OoHrasuinn. 

An  original  bid  was  made  by  plalDtlffs  for  the  conatnictlon  of  a  comt 
bouse  and  post  office  building  for  the  United  States  out  of  stone,  brick, 
and  terra  cotta  for  a  certain  sum,  and  afterwards  an  altematlTe  bid  for 
tbe  cons  traction  of  the  same  building  out  of  marUe  for  a  greater 
amount.  In  tbe  speclflcatlons  for  tbe  building  originally  snbmltted,  pro- 
▼Islou  was  made  for  certain  Iron  beams  and  girders  to  go  over  openings 
for  doors  and  windows  in  order  to  strengthen  the  bnlldli^.  Tbe  speclfl- 
catScms  for  the  alteniatiTe  bid  recited  ibat  the  work  mnat  be  performed 
In  strict  compUance  wltb  drawings  to  be  fnmisbed,  *iiududlng  all  nec- 
essary changes  on  account  of  said  proposed  con8traetl<nL"  BM,  that 
tbe  proTlsion  quoted  was  for  the  benefit  of  the  goTermnent,  and  that, 
tbough  tbe  evidence  tended  to  show  that  Iron  beams  were  not  usually 
reqalred  in  marble  buildings,  the  government  had  the  right  to  require' 
their  use,  and  was  not  liable  for  extra  compensation. 

Suit  for  Extra  Work  and  Material  Furnished  for  the  Savannah 
Court  House  and  Post  Office  Building  at  Savannah,  Ga. 

Frazer  &  Hynds  and  Dorsey,  Brewster  &  Howell,  for  plaintiffs. 
Geo.  L.  Bell,  Asst.  U.  S.  Dist.  Atty. 

N'EWMAN,  District  Judge.   This  is  a  suit  brought  by  the  plaintiffs 
against  the  United  States  to  recover  the  value  of  certain  materials 
/umislied  and  certain  work  done  in  the  construction  of  the  United 
States  coiut  house  and  post  office  building  at  Savannah,  Ga.,  which 
they  say  was  not  provided  for  or  embraced  in  the  contract  they  made 
with  tlie  government.   The  bid  made  by  the  plaintiffs  on  August  22, 
1895,  for  tbe  c(»istruction  of  the  cotot  house  and  post  office  as  origi- 
nally planned,  which  was  a  stone,  brick,  and  terra  cotta  building,  was 
accepted,  and  a  contract  entered  into  on  August  26,  1895,  by  which 
the  gfovemment  agreed  to  pay  the  plaintiffs  $117,000  for  the  build- 
ing as  then  planned.    An  alternative  bid  was  then  made  for  the  same . 
buHding  constructed  of  marble  for  $215,000.   The  construction  of  the 
|>uiltiiiig  with  the  first  story  of  stone  and  the  other  stories  of  brick 
and  terra  cotta  was  commenced.   At  the  instance  of  the  citizens  of- 
^avanoah,  the  work  was  suspended,  after  it  had  been  commenced,  in 
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order  that  an  appropriation  might  be  obtained  from  congres 
cient  to  justify  the  construction  of  the  building  of  marble.  J 
factory  appropriatirai  was  obtained,  and  on  October  i8,  1895, 
tract  was  entered  into  between  the  plaintiffs  and  the  governn' 
the  construction  of  the  building  of  marble  for  $209,000.  In  th 
fications  for  the  building  originally  submitted,  when  it  was  1 
been  constructed  of  stone,  brick,  and  terra  cotta,  provision  wa 
for  certain  iron  beams  or  girders  to  go  over  the  openings  fo 
and  windows  in  the  building,  the  purpose  being  to  9upp< 
strengthen  the  walls,  and  avoid  any  weakness  caused  by  sucl 
ings.  The  specifications  for  the  ahemative  bid  for  construct 
building  of  marble,  so  far  as  material  here,  are  as  follows: 

"Etetall  drawings,  showing  In  fnll  the  constmctlon,  will  be  fnmli 
successful  bidder,  and  the  work  must  be  performed  In  strict  ac4 
therewith.  Including  all  necessary  dianges  on  account  of  said  propo 
Btltutlon." 

After  the  marble  construction  had  been  commenced,  when  ir 
that  these  iron  beams  would  still  be  required,  the  contractors 
into  correspondence  with  the  supervising  architect's  office,  c 
that,  inasmuch  as  the  building  -was  being  constructed  of  marbl 
beams  and  girders  were  not  at  all  necessary,  and  that,  as  it  i 
a  considerable  additional  expense  to  them,  they  should  not 
quired  to  put  them  in.  Considerable  data  was  furnished  by  t 
tractors  to  the  government  officials  going  to  show  the  strei 
a  marble  building,  and  that  these  beams  or  girders  over  openin 
not  usual  in  a  marble  building,  and  were  not  in  any  way  n< 
to  support  the  building.  The  reply  of  the  government 
substantially  was  that  the  beams  or  girders  did  not  give  the  b 
even  when  constructed  of  marble,  a  factor  of  safety  above  tha 
the  government  required.  On  the  trial  here  evidence  was  inti 
by  both  parties.  Both  Mr.  Miles  and  Mr.  Bradt,  who  have  hs 
experience  in  the  construction  of  buildings,  testified  as  wi 
They  also  had  the  evidence  of  several  practical  builders  and 
expert  architects.'  All  of  their  testimony  was  to  the  effect  tlu 
iron  beams  or  girders  were  unnecessary  in  a  marble  buildii 
that  they  would  not  expect,  if  they  were  contracting  to  build  a 
building  such  as  was  finally  constructed  at  Savannah,  to  be  i 
to  put  these  iron  beams  over  the  openings.  The  represent: 
the  supervising  architect's  office,  whose  duty  it  was  to  visit  thi 
ing  and  supervise  its  construction,  testified  that  he  considere 
iron  supports  to  be  necessary  and  proper,  and  that,  in  his  opin 
building  would  not  have  been  sufficiently  strong  without  then 
acting  supervising  architect  testified  that,  in  his  opinion,  the  sti 
steel  and  iron  required  to  be  put  in  the  building  was  necessan 
stability  of  the  building.  From  the  evidence  submitted  the  fai 
essary  to  a  determination  of  this  case  seem  to  be:  (i)  That  t 
beams  or  girders  over  the  openings  in  the  walls  of  the  buildii 
clearly  provided  for  in  the  specifications  of  the  contract  for  t 
struction  of  the  building  of  stone,  brick,  and  terra  cotta.  (2] 
was  nothing  whatever  in  the  alternative  proposal  for  the  const 
of  a  marble  building  as  it  was  originally  made,  or  in  the  contn 
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jfljucntly  made  for  the  erectioi?  of  the  marble  building,  between  these 
contractors  and  the  government,  which  eliminated  these  iron  beams. 
(3)  The  iron  beams  would  not  have  been  usually  required  over  open- 
ings in  constructing  a  marble  building  in  this  section  of  the  country, 
or  perhaps  generally.  (4)  The  evidence  does  not  show  satisfactorily 
that  these  beams  would  not  be  required  in  a  first-class  building  as 
erected  by  the  United  States  government.  On  the  contrary,  some  of 
the  evidence  shows,  and  it  may,  ^rhaps,  be  fairly  treated  as  a  matter 
of  common  knowledee,  that  buildings  erected  by  the  United  States  for 
public  purposes,  suai  as  court  houses  and  post  offices,  are  of  an  un- 
usually substantial  character,  and  that  an  unusual  factor  of  strength 
and  safety  is  required  in  their  construction. 

Conclusions  of  Law. 

The  question  for  determination  here  is,  have  the  plaintiffs  the  rig^t, 
under  these  facts,  to  recover  for  the  cost  of  placing  these  iron  beams 
in  the  building  at  Savannah?   The  plans  for  the  stone,  brick,  and  terra 
cotta  building  showed  these  iron  beams,  and  there  was  no  express 
agreement  whatever,  when  the  change  to  marble  was  made,  that  the 
beams  would  be  left  out.  The  pldntiffs  claim  that  because  they  were 
not  really  necessary  to  the  strength  of  the  building,  and  would  not 
usually  be  required  in  a  building  of  that  character,  as  testified  to  by 
builders  and  experts  here,  therefore  they  had  the  right  to  assume,  in 
making  their  bid,  that  the  beams  wpuld  be  left  out.   They  claim  that 
(fie  exiwession,  "including  all  necessary  changes  on  account  of  said  pro- 
posed substitution,"  in  the  clause  from  the  specifications  in  the  alter- 
natc  marble  bid,  which  has  been  quoted,  justified  them  in  expecting 
that  such  things  as  were  not  necessary  when  the  change  to  marble 
was  made  would  be  left  out  of  the  building,  and  that  they  had  the 
right  to  anticipate  and  to  rely  upon  this  in  making  their  bid  for  the 
marble  construction.    It  is  clear  that  this  stipulation  as  to  "necessary 
c/ianges"  is  for  the  benefit  of  the  government ;  that  is,  the  government 
required  the  contractors  proposing  to  do  this  work  to  say  that,  if  the 
change  from  stone,  brick,  and  terra  cotta  to  marble  should  be  made, 
they  would  do  the  work  in  accordance  with  the  details  to  be  furnished, 
mcludtng  all  necessary  changes  which  the  representatives  of  Che  gov- 
ernment might  deem  necessary.    If  the  contract  had  statec^  or  if  they 
had  used  language  whitAx  would  mean,  that,  if  there  should  be  a  change 
from  stone,  brick,  and  terra  cotta  to  marble,  then  the  contractor  would 
be  entitled  to  have  such  changes  as  would  make  the  construction  of  the 
building  such  as  was  usual  and  customary  in  a  marble  building,  there 
might  be  some  ground  for  the  contention  here  made,  but  I  am  wholly 
unable  to  find  anything  like  that  in  the  language  here  used,  or  the  con- 
necticm  in  which  it  is  used.    The  only  possible  grotmd  for  claiming 
extra  compensation  in  this  case  is  that  the  representatives  of  the  gov- 
ernment required  an  unusual,  and  possibly  an  extraordinary,  factor  of 
streng^li  in  the  building;  and  t^s  is  not  sufficient,  in  my  opinion,  to 
'ustify  at  recovery  in  view  of  the  fact  that  these  iron  beanu  or  girders 
ippeared  in  the  specifications  for  the  stone,  brick,  and  terra  cotta 
building-,  and  there  was  no  stipulation  whatever  that  they  would  be  left 
>ut  if  sksid  when  the  change  to  marble  should  be  made,   llie  govern- 
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ment  should  be  held,  of  course,  to  fair  compliance  with  conti 
enters  into  for  government  work,  but  only  to  this.  And  the 
tion  that  the  refM-esentatives  of  the  government  engaged  in  sup< 
the  construction  of  this  building  did  not  have  the  right  to  requii 
iron  beams  to  be  retained  when  the  change  in  the  character 
struction  was  made  would  not  be  warranted  by  anything  in  tl 
tract,  or,  in  my  opinion,  by  any  just  view  of  the  law  applicable 
case. 

There  are  three  general  propositions  of  law  set  out  in  the  int< 
brief  filed  by  counsel  for  the  plaintiffs  in  this  case.  The  first 
contracts  made  with  the  United  States  are  controlled  by  the  sar 
eral  law  that  controls  contracts  between  individuals;  second, 
there  be  "doubt  as  to  the  meaning  of  a  contract,  the  doubtful  exf 
should  be  construed  more  strongly  against  the  party  who  us' 
drawing  up  the  contract ;  and,  third,  that,  where  doubtful  or  ami 
language  is  contained  in  a  contract,  evidence  of  the  usage  or  cui 
to  th^  matter  embraced  in  the  contract  at  the  place  where  it  i 
executed  is  admissible  as  forming  a  part  of  and  entering  into  t 
tract.  It  is  not  necessary  to  gainsay  any  of  these  proposition 
the  contrary,  they  may  all  be  admitted  without  in  any  way  int< 
with  the  view  heretofore  expressed  as  to  the  merits  of  this  contr 
Seeing  these  beams  in  the  specifications  for  this  building,  for  t 
tractors  to  assume  that  they  would  be  taken  out  by  the  sup< 
architect's  office  when  the  change  to  marble  was  made  because  t 
tractors  had  not  seen  them  before  in  marble  construction,  seem; 
to  have  been  unwarranted.  On  the  contrary,  it  would  appear  tti 
were  put  upon  fair  inquiry,  at  least,  before  bidding,  knowinj 
beams  were  a  part  of  the  construction,  as  to  whether  they  w< 
retained  when  the  change  was  made. 

In  my  opinion,  therefore,  the  plaintiffs  are  not  entitled  to  rec 
any  view  of  the  case,  and  judgment  must  be  entered  against  thi 
tiffs  and  in  favor  of  the  United  States. 


pATBirrs— THTRmaBKENT— Bill  of  Complaiht— SoVFioncHOT. 

In  a  suit  In  equity  for  the  Infringement  ot  a  patent  a  bill  of  e< 
getting  forth  the  making  of  the  Invention  by  complainant  his  fa 
of  the  statutory  terms  Mitltllng  bim  to  letters  patent  hiB  due  api 
therefor,  and  the  grant  thereof  to  him,  and  alleging  that  com 
has  been,  and,  but  for  defendant's  Infringement  and  others  of  U 
acter,  would  still  be.  Id  the  undisturbed  enjoyment  of  the  e 
priTlleges  secured  to  him,  etc..  Is  sufficient  and  need  not  avei 
words,  complainant's  ownership  of  the  patent  at  the  date  of  ti 
of  the  blU.1 


1  Pleading  In  Infringement  snlta,  see  note  to  Oaldw^  Powell, 
A.  096. 
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In  Equity.    Sur  demurrer  to  bill.    See  113  Fed.  389. 

Christy  &  Christy,  for  complainant. 
Lyon  &  McKee»  for  defendant. 

ACHESON,  Circuit  Judge.  The  causes  of  demurrer  insisted  on 
are: 

"Second.  That  said  complainant,  In  bis  bill  of  twmplalnt.  does  not  aver 
that  be  now  is,  or  at  the  time  of  the  filing  of  said  bill  was,  the  owner  of  said 
tettns  patent  and  Invention.  Third.  That  said  complainant,  In  his  bill  of 
complaint,  do«  not  aver  that  be  now  is.  or  was  at  any  time,  the  owner  of 
said  letters  patent  and  laveatlon,  or  of  any  rights  or  privUeges  thereunder." 

In  support  of  these  propositions  counsel  cites  Krick  v.  Jansen  (C 
C)  52  Fed.  823,  and  Lettelier  v.  Mann  (C.  C)  79  Fed.  81.    But  it 
is  enough  to  say  that  in  the  former  of  these  cases  the  plaintiff,  it  seems, 
was  not  the  patentee,  as  here,  and  what  his  precise  statement  as  to 
the  ownership  was  does  not  appear;  and  in  the  latter  case,  manifestly, 
the  court  was  influenced,  if  not  controlled,  by  decisions  of  the  local 
courts  as  to  the  equity  practice  in  the  state  of  California  in  framing 
bills.    Now,  it  is  true  that  this  complainant's  ownership  of  the  patent 
in  suit  at  the  date  of  the  filing  of  his  bill  is  not  averred  in  the  bill  in 
the  set  phrases  of  the  demurrer,  but  in  substance  and  legal  effect  such 
ownership  is  averred.   1^  bill  particularly  sets  forth  the  making  of 
the  inventicm  by  the  complainant ;  his  fulfillment  of  the  statutory 
terms,  conditions,  and  requirements  entitling  him  to  letters  patent 
therefor;  his  due  application  for  the  same,  and  the  grant  thereof  to 
him ;  and,  going  beyond  this,  the  bill  avers  that  the  complainant  has 
been,  and  but  Tot  the  defendant's  infringement  complained  of  and 
others  of  like  character  would  still  be,  in  the  undisturbed  possession, 
use,  and  enjoyment  of  the  exclusive  privileges  secured  to  him  by  the 
patent ;  and  he  makes  profert  of  the  letters  patent.    lYoof  of  the  mat- 
ters alleged  would  make  out  a  prima  fade  case  for  relief.   More,  there- 
fore, the  complainant  was  not  bound  to  aver.   If  since  the  issue  of  the 
patent  he  has  lost' title,  by  assignment  or  otherwise,  th^  is  a  matter 
to  be  shown  in  defense.  That  the  averments  of  the  bill  are  snffident 
to  put  the  defendant  upon  its  answer,  I  cannot  doubt. 

The  demurrer  is  overruled,  with  leave  to  the  defendant  to  answer  the 
bill  within  one  week. 
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MEMORAITDUM  BEOISIONa 


BALTIMORE  4  O.  R.  00.  T.  JOT.  (CIrcoIt  Coart  of  Appeals,  Bixt 
cult.  January  IS,  1902.)  No.  311.  In  Error  to  the  CHrcult  Court  ( 
United  States  for  the  Northern  District  of  Ohio.  Before  LUBTON  and 
Circuit  Judges,  and  WANTY,  District  Judge. 

PER  CURIAM.  Action  for  personal  Injuries  sustained  through  a 
negligence  of  the  railroad  company  by  John  A.  Hervey  while  a  pass 
The  injury  occurred  In  Indiana.  The  action  was  brought  In  Ohio.  P( 
the  action  the  plaintiff  died.  On  application  of  the  administrator  o 
Herrey,  he  was  permitted  to  rerlve  and  prosecute  same  as  admlnls^ 
This  revlror  was  excepted  to  and  assigned  as  error.  Upon  an  interroi 
certified  to  the  supreme  court,  that  court  has  answered  that  then 
DO  error  In  the  revivor.  J73  D.  8.  226,  19  Sup.  Ct  387.  43  L.  Ed.  677. 
case  having  been  submitted  alone  upon  this  question,  It  la  now  ordere 
the  Judgment  be  affirmed. 


BENZIGER  et  al.  t.  UNITED  STATES.  (CIrcnIt  Court  of  Appeali 
ond  Circuit  February  7,  1902.)  No.  12.  Appeal  from  the  ClrcQtt  Co 
the  United  States  for  the  Sontheni  District  of  New  Yoric  W.  Wli 
Smith,  for  appellnnts.  Cbas.  D.  Baker,  for  appellee.  Before  WAIA 
LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.   Affirmed  on  opinion  of  court  below.   107  Fed.  207. 


BLUB  T.  FILER  (Circuit  Court  of  Appeals,  Kxtb  GlrcnK.  Janna 
1902.)  No.  968.  In  Error  to  the  Circuit  Court  of  the  United  States  f 
Western  Division  of  the  Northern  District  of  Ohio.  Benjamin  F.  Jam< 
plaintiff  in  error.  J.  O.  Troup,  for  defendant  In  error.  Before  LUBTO 
DAY,  Circuit  Judges,  and  CLARK.  District  Judge. 

PER  CURIAM.  Action  for  personal  Injuries  austalued  wblle  in  the 
ice  of  the  defendant  Upon  the  conclusion  of  tbe  whole  evidence  tbi 
judge  directed  a  verdict' for  the  defendant  We  find  no  error  in  ti 
struction.  Tbe  reasons  given  for  so  directing  a  verdict,  aa  aet  ont 
record,  amply  vindicate  the  action  of  tbe  court  below,  and  do  not  n 
be  supplemented  by  us.  Tbe  other  errors  assigned  upou  questlonf 
Ing  upon  tbe  admission  and  rejection  of  evidence  have  been  examined, 
court  finds  none  of  them  well  taken.  Affirmed. 


BOISE  CITY  T.  WILSON  et  al.    (Circuit  Court  of  Appeals,  Ninth  C 
March  10,  1902.)   No.  609.   Appeal  from  tbe  Circuit  Court  of  the  1 
States  for  tbe  Central  Division  of  tbe  District  of  Idaho.   C.  C.  Oavam 
appellant    Alfred  A.  Fraser,  for  appellee    Before  OILBERT  and 
Circuit  Judges,  and  HAWLEY,  District  Judge. 

ROSS,  Circuit  Judges  Tbia  cause  waa  snbmltted  to  the  court  belov 
the  pleadings  and  an  agreed  statement  of  facts,  from  which  It  ap 
that  the  assessments  for  the  municipal  Improvement  in  question  were 
In  accordance  with  what  is  known  as  the  "front-foot  nlle";  and  the 
being  of  the  oplulon  that  under  the  decision  of  the  supreme  court  in  t± 
of  VUlage  of  Norwood  v.  Baker,  172  U.  S.  269,  19  Snp.  Ct  187,  43  L.  E 
assegsmenta  so  levied  were  necessarily  Invalid,  gave  the  complainants 


MBHORANDDU  DBCX9I0HB. 


1017 


mmt  On  Ibe  aotborltr  of  Frendi  r.  PaTlng  Oou  ISL  XJ.  8.  8%  21  Sup.  Ct 
826.  45  li.  EM.  879.  Wight  T.  Oavldtoil.  181  U.  S.  871,  21  Sopi  OL  610,  45  L. 
Ed.  900,  and  slmUar  decislona  decided  at  tta*  same  time  and  retorted  In  tile 
tame  Tcrtnme,  explaining.  If  not  qualifying,  fbe  caae  of  Village  of  Nonrood 
r.  Bakor,  the  judgment  la  rerened,  and  cause  remanded,  with  41nctiona 
to  the  court  below  to  enter  Judgment  for  the  dtfendant 


BBUOE:  t.  UNJrrSD  states,  (circuit  Court  of  Appeals,  Eighth  Circuit. 
December  80.  1801.)  No..  1,63a  In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Wyoming.  WiUard  Teller  (Mr.  Clayton  C.  Dor- 
sey,  on  the  brief),  for  plalntlfl  in  wror.  Timothy  F.  BurSe.  for  defendant  In 
error.  Before  BANBOBN  and  THATSB.  Circuit  Judges,  and  ADAUS.  Dis- 
trict Judge. 

ADA1I8,  DlBtrlet  Judges  Brace,  plaintiff  In  error,  was  an  emphijfi  of  John 
O.  Teller,  engaged  In  the  work  of  catting  timber  for  him  under  the  drcun- 
stancea  dtedosed  In  the  case  of  Teller  t.  U.  8.  (decided  at  this  term  of  court) 
118  Fed.  378.  This  csM  was  argned  with  that,  and  submitted  on  the  same 
briefs.  No  tacts  or  prlnetplet  are  tntoked  tn  btiuOf  ot  Bmee  other  or  dif- 
ferent from  those  urged  In  fKTor  of  Tellsr.  AeoMdlivly,  the  JvdgmaBt  of 
the  trial  court  setttenelng  tatan  to  pay  a  Use  of  1000  la,  en  tte  anOiorltj  of 
▼.  U.  8.,  aniffa,  afflrmed. 


BBTAN  et  al.  HTOITINGTON.  (Olrenlt  Court  of  Appeal*.  Fbortb  Olr- 
eoit.  Febmary  10.  1802L)  Na  288.  Aptteal  from  the  Olrealt  Court  of  the 
United  States  for  the  Dlatrict  of  West  Virginia,  at  Parkemburg.  Z.  T.  Yin- 
son  And  W.  K.  Oowdm.  for  appdlants.  Maxwell  Brarta  and  F.  B.  Bnalow, 
for  appellee.  Before  BIMONTON.  Olreult  Judges  and  U0BBI8  aad  BOYD. 
DlBtnct  Judges. 

FBR  CURIAM-  Considering  the  assignments  of  error  In  tbta  case  and  the 
arguments  of  coaneol  thereon.  It  Is  ordered  tlw  aroeal  be  dlamlaaed,  and  tbe 
decree  of  the  circuit  court  affirmed.  The  nuoam  for  tiila  action  will  be  filed 
hereafter. 


TSB  OL  D.  BBTATIT.  (Circuit  Court  of  Appeals,  Ninth  Circuit  February 
21.  1802.)  No.  768.  Appeal  from  the  District  Court  of  the  United  States 
for  tbe  District  of  Hawaii.  Andrews,  Peters  &  Andrade.  for  appellant  Na- 
than EL  Frank  and  Kinney,  Ballon  &  McCIanaban.  for  appellees.  Upon  ap- 
plication of  counsel  for  appellant,  and  upon  motltm  of  N.  H.  Frank,  amieal 
ordered  dismissed. 


OBINTRAL  TSUST  CO.  et  al.  t.  BI(2BM0ND  ft  D,  B.  00.  Appeal  of 
GOOZ>80N.  (GIrciilt  Oourt  of  Appeals,  Fourth  Circuit  NoTember  9.  1901.) 
No.  40ft.  Appeal  from  the  Circuit  Court  of  the  United  States  for  tbe  West- 
ern ZMstrlct  of  North  Carolina,  at  Ashevllle.  Charles  A.  Moore,  for  appel- 
lant- Charles  Price,  for  appellee.  Order  of  the  chrcnlt  court  set  aside,  and 
remanded,  with  dlrectlona  to  the  1ov»  court  to  rtinstate  petition,  with  costs 
to  petitioner. 


rrBB  B.  liUCKBNBAOH  (three  cases).  (Circuit  Oourt  of  An>eals,  Second 
Circuit  Febmary  ^  IWJfi.)  Nos.  106-10&  Ajq^eals  from  the  District  Court 
of  tlie  United  States  fw  the  Southern  District  of  New  York.  These  causes 
come  tiere  ivon  appeals  from  decrees  of  the  district  <»urt,  Southern  district 
of  Ife-w  York,  dismissing  the  libels  (100  Fed.  487),  which  were  brought  to 
recowAT  for  damages  sustained  by  scowa  while  In  tow  of  the  ateam  tug 
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B.  Luckenbacb  In  Hftmpton  Bosds,  about  10  a.  m.,  October  Sl,  1600.  Sanrael 
Park,  for  appellants.  La  Boy  S.  Got*,  for  anwllma.  Before  WALTiAOR, 
LAOOMBS.  and  8HIPUAN.  Orcott  JadgM. 

PER  CURIAM.  The  facts  are  quite  fully  stated  In  the  opinion  of  the 
district  Judge.  In  one  respect  his  statement  of  them  is  fairly  open  to  crit- 
icism. The  testfrntmy  hardly  warrants  the  finding  tliat  fliere  was  a  sud- 
den Increase  of  wind;  hnt  we  concur  with  Urn  in  the  coodnskm  that  the 
allegations  of  fault  on  the  part  of  the  tug  are  supported  mainly  by  the  wis- 
dom that  comes  after  the  event  It  would  have  been  good  Judgment  to 
stay  In  port  It  would  have  been  good  Judgment  to  turn  back  at  Sewall's 
Point,  when  return  was  feasible  and  safe;  but  we  are  not  prepared  to  say 
that  In  deciding  to  push  on  the  master  of  the  tug  displayed  such  bad  Judg- 
ment as  would  amount  to  recklessness  or  negligence.  The  tows  w«e 
stanncta,  well-bnllt  scows,  two-tblrds  to  three-fourths  loaded;  tiiera  was  a 
govemmoit  Inspector  along,  who  apparently  was  anOiorlzed,  In  flie  event 
oi  nigent  necessity,  to  altow  dumping  short  <tf  ttte  designated  i^ond.  Tbe 
catastrophe  was  precipitated  by  the  breaking  of  a  bridle  rope  furnished  by  the 
tow,  which  seems  to  have  been  In  very  poor  condition.  Althongh  tbe  storm 
had  not  finally  broken,  tbe  wind  had  gone  down  vwy  much  before  they 
started  from  the  haven  they  had  put  Into  overnight,  and  according  to  tbe 
weather  records  it  continued  to  fall  much  lower  during  tbe  two  hours  en- 
duing their  departure.  The  master  made  a  mistake  In  pnshlDg  on  beyond 
Sewall's  Point,  but  we  concur  with  the  district  indge  in  the  cooclnsloa  ^t 
it  was  not  an  error  of  Jn^ment  so  gross  as  to  Justify  a  flndlnc  9t  negll- 
genoe.  Tbe  decree  Is  affirmed,  with  costs. 


FORGB  SAWYEBr-BABB  MFG.  00.  et  «L  fObCult  Ooort  of  Appeals, 
Second  Circuit.  March  10.  1902.)  No.  181.  Appeal  from  the  Obxmlt  Gonrt 
of  the  United  States  for  the  Eastern  District  of  New  York.  H.  A.  West, 
for  arodlant  Henry  Sclirelbw.  for  ant^ees.  Btf<n«  WA£«LACB  and  XiA- 
COMBB,  Olrcalt  Jndges. 

PER  CURIAM.  Affirmed,  on  opinion  of  the  drcnlt  court  lU  Fed.  903. 


THE  FRIESLAND.  (CHrcnlt  Court  of  A^eals,  Second  Oteult  Febmazy 
25,  1002.)  No.  91.  Appeal  from  the  District  Court  of  tbe  United  States  tor 
the  Southra'n  District  of  New  York.  For  opinion  bdow,  see  101  Fed.  80.  H. 
G.  Ward,  for  appellant   WUhelmus  Mynderse,  for  appcdlsa   Before  WAI«- 

LACE,  LAOOMBB,  and  TOWNSEND.  Circuit  Judges. 

PER  CURIAM.   We  concur  in  the  conclusion  reached  by  the  court  be- 
low that  tbe  claimant  failed  to  exercise  the  due  diligence  required  by  tbe 
condition  of  the  bill  of  lading.   Although  the  peculiar  susc^tiblllty  of  cast 
Iron  chests  thus  used  In  connection  with  closets  was  so  well  known  tbat 
brass  valve  cheats  are  now  generally  substituted  therefor  In  steamers  of 
this  class,  the  claimant  had  elected  to  retain  and  continue  tbe  ose  of  tbese 
cast  Iron  chests  In  the  Frlesland  dnrli^  a  period  of  nine  yeaxs.  VbK  nsasl 
examination  was  made  previous  to  tills  T<^ge,  but  It  was  not  Boffldesit 
to  det^mine  whether  the  defect  which  caused  the  damage  existed.  Olaim- 
anfs  chief  excuse  for  such  Inadequate  Inspection,  that  the  valve  cbest 
was  so  situated  that  oamination  of  the  Interior  was  difficult,  only  serres 
to  emphasize  tbe  fault   The  cause  of  the  difficulty  was  the  adjastment  of 
two  pipes  In  one' space  between  two  frames,  whoeby  tbe  (^enlng  in 
the  top  of  the  valve  chest  was  so  crowded  as  to  prevent  exterior  -vlsnal  ex- 
amination. There  wm,  however,  otber  practicable  methods  of  ex&mliwtkKi. 
as  pointed  out  by  the  district  Jndge  In  tals  t^nltn,  none  ot  wbteli  wen  Col- 
lowed.  Tbs  decree  is  afllrmed. 
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OOIDSTBIN  T.  liUND  et  bL  (drcolt  Court  of  Appeals,  NtDtli  drcnlt 
February  26.  100!^)  No.  747.  Amml  from  the  District  Oonrt  of  the  United 
States  for  tbe  Second  DlvUlon  of  the  District  of  Alaslia.  Morton  B.  SteTens. 
for  appelant  Lorenzo  8.  B.  Sawyer,  for  appellees.  Up<m  oiotlon  of  L.  S. 
B.  Sawyer,  appeal  ordered  dismissed,  pursuant  to  the  proTlslona  of  rale 
23,  f w  failure  to  print  recwd. 


THB  JAMES  D.  LEAST  T.  THB  EVELTN.  (Clrcutt  Court  of  Appeals,  Sec- 
ond Qrcult  February  7,  1902.)  Nob.  104,  105.  Appeals  from  the  District 
Conrt  of  the  United  States  for  tbe  Southmi  District  of  New  York.  J.  Par- 
ker Kirlln,  for  the  J.  D.  Leary.  Cbaa.  G.  Burllngham,  tor  Bull  and  others. 
Alb^  Wray,  for  dredging  company.  B^te  WALLACE,  LAGOMBB.  and 
SHIPMAN.  Circuit  Judges. 

PBB  OOIUAM.  Afflnnedt  without  interest  ox  costs,  on  c^lnUm  beloir.  110 
Fed.  68Bi 


JOHNSON  et  al.  T.  BABBBB.  (Circuit  Conrt  of  Appeals,  Fifth  Circuit 
January  28.  1902.)  No.  1.06B.  Appeal  from  the  Circuit  Conrt  of  the  United 
States  for  the  Eastern  District  of  Texas.  Edgar  Watklns  and  W.  A.  Wlm- 
blsh  (F.  C.  Jones,  on  the  brief),  for  appellants.  T.  J.  McMurray,  for  ap- 
pellee.  Before  McCOBMlCK  and  SHBLBT,  Circuit  Judges. 

PBB  CUBIAM.  We  are  ot  oplnltm  that  the  deove  of  the  ctrcnit  conrt  Is 
riiflit,  sad  that  tihsro  is  ao  «m»  In  tibe  rscwd.  It  Is  tberaCoro  ofllrmed. 


In  re  LEACH.  (Circuit  Court  of  Appeals,  Serentb  Chvott  December  21, 
1901.)  No.  805.  Pstitlon  tor  Bevlston  of  Proceedings  In  Bankruptcy  in  tbe 
District  Oonrt  of  tbe  United  States  for  tiie  District  of  Indiana.  WiHUun 
J.  Vesey,  for  petitioner.  Marshall,  Utdfagny  &  caugston,  for  respondent 
Dismissed  on  stlpolatkm  of  counsel. 


HcALLISTBB  et  al.  T.  80UTHBBN  PAC.  CO.  (Circuit  Conrt  of  Appeals, 
Second  Circuit.  March  10,  1902.)  No.  138.  Appeal  from  the  District  Court 
of  ^e  United  States  for  the  Eastern  District  of  New  Toric  Maxwell  Brarts, 
tor  appellant.  Nelson  Zabrlskle,  for  appdlesk  Befwo  WALLACE,  LA- 
OOMBB.  and  TOWNSBND,  Ctrcnit  Judges. 

FEB  OUBIAM.  Affirmed,  on  opinion  below.  See  111  Fed.  98a 


THB  McDonald,  the  JOHN  LANG.  (circuit  Oonrt  of  Appeals,  Second 
Circuit  January  7,  1902.)  No.  20.  Appeal  from  the  District  Court  of  the 
United  States  for  tbe  Southern  District  of  New  Torit.  Le  Boy  6.  Oots,  for 
libelant  Amos  Yan  Btten,  for  claimant  Before  WALLACE  and  LA- 
G01£BE,  Clranlt  Judges,  and  TOWNSEND,  District  Judge. 

PSR  ODBIAM.  Decree  of  district  conrt  affirmed,  with  Interest  and  costs. 
See  (a  a  A.)  112  Fed.  6SL 


In  re  MAINS,  (drcntt  Conrt  of  Appeals,  Nbith  Circuit  Uaich  T,  IMS.) 
STow  804.   Fetltl<Hi  for  Writ  of  Habeas  Corpus.  Petition  denied. 
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In  re  MAINS.  (Olrealt  Conrt  of  Appeali,  Ntntb  Onmlt  MafA  U,  1S02.) 
No.  806.  Petition  for  Writ  of  Habeu  Corpna-   Fotltion  doQlod. 


MARINE  INS.  00.  ▼.  GRAHAM  &  MORTON  TRANSP.  00.  (Circuit  Conrt 
of  Appeals.  Seventh  Circuit.  January  24,  1902.)  No.  690.  Appeal  from  the 
District  Court  of  the  United  States  for  the  N<»rthem  District  of  mUwls. 
Obarles  G  Krenm,  for  appelant  Robert  Bae  and  LoiUa  O.  Eble.  for  appd- 
lee.  Same  decree  ottered  In  this  eauae  aa  In  Chicago  ina.  Ca  t.  Grabam  & 
Morton  Itansp.  Co^  48  GL  O.  A.  897.  109  Fed.  ^2,  per  atlpalatlon  of  connaeL 


MBTOALF  T.  AMBRIGAK  SCHOOL  FCBNTTDBSI  00.  et  SL  (Ohcnlt 
Court  of  Appeals,  Second  Clrcntt  Febmary  4,  1902.)  No.  90.  Appeal  from 
the  arcalt  Court  ct  the  United  Statee  tor  tbe  Weston  District  of  New  York. 
Frederick  Seymour,  for  appelant  Beforo  WALtiACBv  IiA€X>MBB,  and 
8HIFMAN,  Obcolt  Judges. 

Per  CtTRIAH.  Decree  afllrmed  In  open  court,  vltb  InatructiouB  to  allow 
plalntnr  30  day*  to  amend,  on  payment  ot  coata.  For  opinion  below,  see 


RBPUBLIO  or  COLOMBIA  T.  OAUCA  00.  et  al.  CAUCA  CO.  KE- 
PUBLIO  OF  COLOMBIA.  (Circuit  Court  of  Appeals,  Fourth  Circuit  Feb- 
ruary 4,  1902.)  Noa.  407,  428.  Cross  Appeals  from  tiie  Circuit  Court  of  the 
United  States  tor  the  District  of  West  Virginia,  at  aarksburg.  William  O. 
Johnson,  for  HepvUle  of  Colombia.  Hngb  L  Bond.  Jr^  and  JcAn  W.  Beau- 
mont (CoiroB*  Onos  A  Bond  and  Edward  H.  Mnrphy,  on  brleCs),  tat  Oanea 
Co.  et  aL  Befof*  8IMONTDN.  Oiteolt  Jodge,  and  JAOK0ON  aad  FDR- 
NEIiU  District  Judges. 

PER  CURIAM.  We  have  carefully  considered  the  opinion  at  the  Clmilt 
court,  the  aubject-matter  of  appeal  in  these  two  cases.  We  can  add  nothing 
to  the  clear  statement  of  the  facts  of  the  case  made  by  the  learned  Judge 
who  delivered  the  opinion  of  the  court  (106  Fed.  337),  and  we  can  add  noth- 
ing to  the  reasons  which  led  him  to  his  condtuton,  in  which  ooodnstan  we 
entirely  coocnr.  The  decree  of  the  drratt  court  Is  affirmed. 


TERLINDEN  AMES.  {Circuit  Court  of  Appeals,  8«ren0i  Circuit. 
March  1,  1002.)  No.  849.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinola.  A.  C.  Umbrelt  and  Albert  C. 
May,  for  appelant,  and  William  Tocke^  for  appellee^  Dismissed  fmr  want 
(tf  Jnrlsdlittka. 


TRAIN  et  al.  T.  UNITED  STATES.  (Orcnlt  Court  of  Appeals,  Second  Cir- 
cuit January  4.  1902.)  No.  27.  Appeal  from  the  arcuit  Court  of  Ute  Unit- 
ed States  for  the  Southern  District  of  New  York.  Albert  Comstock,  for  ap- 
pellant D.  Frank  Lloyd,  for  the  United  States.  Before  WALLAOB  and 
LACOMBE,  Circuit  Judges. 

PER  CURIAM.  Decision  of  clrenlt  court  affirmed,  on  opUHon  bdow. 
1017  l^ed.an. 
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tJNrTBJD  STATES  T.  KLIPSTBIN  et  al.  (drcult  Conrt  of  Appeals,  Sec- 
«nd  Circuit  Jaonarr  7,  1902.)  No.  64.  Appeal  from  the  Otrcnit  Court  of 
tli«  UDlt:ed  States  for  the  Soathem  District  of  New  York.  D.  Frank  Uoyd. 
for  fippellant.  Albert  Oomstock,  for  appellee.  Before  WALLACE  and  LA- 
COMBE.  Circuit  Judges. 

P£R  GURLAM.  The  new  testimony  does  not  present  a  dltTerent  case  from 
that  which  was  before  as  In  U.  S.  t.  Boessler  &  Hasslacber  Cbenik*!  Oo^ 
28  a  G.  A.  6B1. 80  Ked.  652.  Decision  of  circuit  court  affirmed. 


UNITED  STATES  T.  McCX)T  et  al.  (Circuit  Court  of  Appeals,  Ninth  Or- 
•enlt.  March  8, 1902.)  No.  708.  In  Error  to  the  arenlt  Oonrt  of  the  United 
States  for  the  Sonthent  DlTlslini  of  tbe  District  of  Washington.  Wilson  R. 
•0«7,  IT.  a  Attar.,  aoA  Bdwarf  B.  Onshman,  Aast  V.  p.  Atty*  W.  T.Dortil,  fOr 
detendanti  ta  sRor.  Befon  OILBBBT,  BOBS,  and  UOKBOW.  Olrcnlt 
Indgw. 

MOHROW,  Clicalt  Jndge.  This  case  has  been  before  this  court  before, 
and  was  returned  to  the  lower  court,  with  directions  to  take  further  pro- 
ceedings therein.  U.  S.  t.  McOoy,  44  C.  Q  A.  1%,  104  Fed.  668.  There  is 
nothing  in  the  present  record  showing  any  vmr  in  the  snbseqoent  proceed- 
ings taken  in  pursuance  of  such  directions.  Tho  Jni^ment  of  the  eitcnit 
conrt  la  ther^tnr*  affirmed. 


UNITED  STATES  r.  McGIBBON  et  at  (Circuit  Court  of  Appeals.  Second 
Circuit  February  7,  180e.)  No.  22.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Souths  District  of  New  York.  Cbas.  D.  Baker,  for 
the  United  States.  Before  WAIiLAC^B.  LACOMBB^  and  SHIPMAN,  Olrcnlt 
Judges. 

PBB  OUBIAM.  Affirmed,  on  opinion  of  court  b^w.  107  Fed.  20, 


UNITED  STATES  WABDBUJj  et  aL  (Circuit  Oonrt  of  Appeals,  Sec- 
ond Circuit  December  3,  1801.)  No.  78.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Soutttem  District  of  New  York.  B^re  WAL- 
LACE and  LAOOMBE,  Circuit  Judges. 

FEB  ODBIAM.  Affirmed  on  consent  In  open  court. 


THE  TIOTORIA.   (Circuit  Court  of  Appeals.  Second  CHrcnlt  January  7, 
1902.)   No.  2.   Appeal  from  the  District  Court  of  the  United  States  for  the 
*U>uthem  District  of  New  York.   For  opinion  In  district  court  see  88  Fed. 
-034.  Amos  Van  Btten.  for  appelant  Le  Roy  8.  Oor^  for  appellee.  Befot* 
WALI«ACB  and  LACOMBB,  Olrcalt  Judges. 

PBB  OUBIAU.  Doene  o(  dtotrlet  conrt  affirmod,  wldi  eoala 


WITHEROW  T.  CABNEOIB  STEEL  00.  (Circuit  Omrt  of  Appeals,  See- 
ond  Olrcnlt  Febmary  S,  1803.)  No.  117.  Appeal  from  the  arenlt  Oonrt 
of  Qie  United  Statee  for  the  Bonthem  District  of  New  York.  H.  M.  Httch- 
JjoKB,  for  appelant  John  B.  Bennett  for  appellee.  B^ore  WALLACE,  LA- 
COMBE,  and  SHIPMAN,  Circuit  Judges.  Dismissed  in  open  court  for  lack 
•of  jurisdiction. 
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BURGEK  et  al.  t.  TRIPLER  et  a!.  (Olrcnlt  Court.  S.  D.  New  York.  Dfr 
cember  21,  1901.)  Motion  to  strike  demurrer  from  tbe  flies,  toe  decree  {»• 
confeeso,  and  to  allow  demnrrer  to  stand  as  a  pleading.  James  GL  Cbapen, 
for  the  motion.   H.  A.  West,  opposed. 

LAOOMBE.  Circuit  Judge.  Tbe  defendant  was  In  default  end  bis  demur- 
T&  Improperly  filed.  He  presents  an  excuse  for  bis  default,  and  pnys 
tbat  ft  may  tw  opened.  This  appllcatton  la  granted,  and  be  la  glTen  to  ind 
Including  December  271h  to  demur,  plead,  or  answer;  tsaue,  bowerer,  to 
stand  as  of  June  rule  day,  and  defendant  to  file  stlpulatloii  to  complete  his 
proofs  under  any  plea  or  answ^  whicb  be  may  file  wtUiln  80  6ijB  after 
compUilnants  dose  tbelr  prima  fade  proofs. 


GOAT  &  SHEEPSKIN  IMPORT  CO.  t.  UNITED  STATES  (two  casesl. 
(Olrcnlt  Court,  &  D.  New  York.  Marcb  14, 1902.)  Nos.  1,715,  1,871.  Appeals 
by  the  Importers  from  Decisions  of  title  Board  of  United  States  Oenecal  Ap- 
praisers. Albert  Oomstock,  for  appellants.  Ho^  O.  Piatt,  Asst  U.  8. 

Atty. 

OOXE,  District  Judge  (orally).  Tbe  decisttm  of  the  board  of  general  ap- 
praises Is  affirmed  on  two  grounds:  first,  tiiat  the  protest  Is  Insuffldent; 
ai^  seowd,  that  tbe  facts  bring  the  cases  within  the  dedstoa  la  n.  8.  t. 
China  ft  Japan  Trading  Co..  18  a  0.  A.  335.  71  Fed.  864^ 


INTERNATIONAL  TOOTH  GROWN  CO.  t.  KTLE.  (OlrcuU  Court,  S.  D. 
New  York.  January  20,  1902.)  Philip  B.  Adams,  tor  petitioners.  <^ries 
K.  Offleld.  Offleldt  Towle  A  lAatblcam,  Dlckerson  ft  Brown,  and  Walto-  D. 
Edmonds,  for  complainant 

TOWNSEND,  District  Judge.  This  cause  having  been  heard  upon  the  petl* 
Hon  of  Allan  G.  Bennett  and  others  to  vacate  and  annul  tbe  decree  here- 
tofore entered  herein,  and  upon  affidavits  and  arguments  of  counsel  In  be- 
half of  the  said  peltloners  and  the  said  complainant  International  Tooth 
Crown  Company,  and  It  appearing  to  the  court  that  the  proceedings  therein 
were  procured  by  M^lnslon  between  the  complainant.  International  Tooth 
Crown  Company,  and  tbe  defendant,  James  Orr  Kyle,  and  tiiat  tbm  was  no 
real  controversy  between  them.  It  Is  hereby  (ordered,  adjudged,  and  decreed 
that  the  said  decree,  to  wit  the  decree  Altered  on  or  about  the  Ist  day  of 
January,  1900,  be,  and  tbe  same  Is  hereby,  vacated  and  annnlled,  ^nd  that 
this  cause  be  dismissed^  It  Is  further  ordwed  that  salt!  International  Tooth 
Crown  Oompany  pay  the  disbursements  incurred  In  tbe  said  application  for 
vacation  of  said  decree.  Nothing  herein  contained  shall  he  coostmed  as 
Implicating  any  of  the  solicitors  or  counsel  for  complainant:  for  Oiey  are 
exonerated  from  all  knowledge  of  or  participation  in  said  coUusIoil 


McXNTTIlE  ▼.  WESTBRN  UNION  TEL.  00.  (Circuit  Onnrt  S.  D.  New 
York.  September  24,  1201.)  Motion  for  Preltmlnary  Injunetton.  Drury  W. 
Gkx^r,  for  tbe  motion.   H.  A.  West,  opposed. 

lAOOlilBB,  (Sreuit  Judge.  Tbls  motion  la  now  doiied  upon  tbe  following 
terms,  vis.:  Tbat  defendant  on  November  1.  1901,  and  monthly  thereafter, 
file  In  this  court  sworn  statemente  showing  how  many  of  the  devlcee  com- 
plained of  have  been  nsed  by  It  where  in  such  use  tiie  device  was  twisted  as 
shown  in  the  patent  In  the  event  of  failure  to  file  sniHi  affidavits,  or  af- 
fidavits showing  that  noua  were  twisted,  complainant  may  renew  ttda  ap- 
plication. 
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NORTON  T,  HAKTFORD  et  aL  HARTFORD  T.  NORTON  et  aL  (arcult 
Court.  S.  D.  New  Ywk.  January  2,  1902.)  In  Equity.  On  motion  fw  pra- 
limlnary  Injnnctlim.  Jolin  J.  Crawford  and  T.  S.  Ormeston,  for  tbe  motion. 
Jotan  W.  OrlggB  and  Edward  P.  Brown,  oppmed. 

LAOOMBE,  Circalt  Judge.  The  plaintiff  in  tbe  second  suit  may  take  an 
Injunction  pMidente  lite  as  prayed,  provided  tie  will  file  security  In  tbe 
anUmnt  of  9160,000,  conditioned  that  be  will  pay  wbatevar  may  be  found  due 
from  bim  to  the  estate  of  George  F.  Gilman,  with  leave  to  tbe  def^ants 
to  move  to  bare  the  security  Increased,  If  the  cause  be  not  submitted  to  the 
court  on  final  hearing  during  the  year  1902,  by  reason  of  any  delay  on  the 
part  of  complainant  If  such  security  be  given,  and  injunction  order  taken, 
the  motion  for  a  receiver  In  the  first  suit  will  be  denied.  If  said  Hartford 
elects  not  to  give  such  security,  the  motion  for  injunction  in  the  sectmd  suit 
will  be  denied,  and  the  court  will.  In  the  first  suit,  appoint  George  H.  Hart- 
ftrd  and  another  poson,  to  be  selected  by  the  conrt.  Joint  receivera  as 
prayed. 


SHADBOI/r  UBBT.  (Olrcntt  Oovrt,  8.  D.  New  Tork.  December  19, 
190L)  WUUam  a  Prime,  for  the  motUm.  Qwrgi  F.  Oanfldd,  opposed. 

TTAZiCT^  District  Judge:  Tbe  evidence  In  this  case  afforded  no  logical 
basis  for  the  verdict  of  $3,000,  rendered  In  favor  ot  the  plaintiff.  It  indi- 
cates that  the  Jury  found  that  plaintiff  was  authorised  to  make  the  contract 
and  that  but  for  the  failure  of  the  defendants  to  accept  the  contract  which 
they  had  authorised  the  plaintiff  as  tiieir  agent  to  negotiate,  tbe  contract 
would  have  been  consummated  by  the  purchasers,  but  that  the  porchasers 
would  only  have  paid  the  sum  of  $1S,000  thereon,  whereas  the  contract 
called  for  a  cash  payment  of  fflO,000.  There  Is  no  reasonable  basis  for  tbe 
findlDg  that  only  915,000  of  the  960.000  would  have  been  paid.  It  follows, 
therefore,  that  the  damages  awarded  are  inadequate  and  for  that  reason 
the  T«cdlct  must  be  set  aside,  witb  costs  to  abide  tiie  ev«it 
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JUDGES 

OF  THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURl^ 


FIRST  CIRCUIT. 


HOB.  HORACn  ORAT,  Olmlt  Justice  .WublnstoB,  V.  0. 

Boa.  LB  BAKON  B.  COLT,  Circuit  JuiJgB  BrUtol,  E.  L 

Hon.  WILLIAM  L.  PUTNAU,  Circuit  Judge  Portland,  Uo.  . 

Hod.  NATHAH  WSBB,  Dlitrlct  Jadce,  Hatae  *  Portlud,  Ho. 

Bob.  CLARBNCB  HALB,  DIotrlet  Jadc«,  Maine  ■  Fortlud,  Mo. 

Hoa.  MDOAR  ALDRICH.  IMatrtet  Jndgo,  Now  Hami»hlr«  UtUaton.  N.  H. 

Bm.  nUHCIS  a  LOWBLL.  Dlatnct  Jodgt,  HaaaacbnaetU  Booton,  Mui. 

BUL  ARTHTJK  U  BROWN.  Dlatrlet  Jadce,  Rhode  laland  TrorldaBea.  E.  L 

SECOND  CIRCUIT. 

Bon.  Burns  W.  PECKHAU,  Circuit  Justice  Waahlngton.  D.  0. 

Boa.  WILLIAM  J.  WALLACB,  Circuit  Judg*  Albany.  N.  T. 

Boa.  a.  BBNRT  LACOMBE,  Circuit  Judge  New  York.  N.  T. 

Hon.  WILLIAM  K.  TOWN  SB  NB,  Circuit  Jndctf  .New  BftveB,  Conn. 

Bon.  AUTRBD  O.  COXB,  Glreolt  Jodgo  *  Utlet,  N.  T. 

Bob.  JAMBS  P.  PLATT.  DUtrlct  Judge,  Coonectlcut  •  Hartford,  Conn. 

Bon.  ALFBBD  C  COXS,  District  Judge,  N.  D.  New  Tork*  tltlcit,  N.  T. 

Hon.  OBOROB  B. -ADAMS,  Dlitrlct  Judge,  8.  D.  Now  Tork   New  York,  N.  Y. 

Bob.  BDWABD  B.  THOMAS,  District  Judge.  B.  D.  Hew  York....»  Libert?  St.,  New  York. 

Bon.  BOTT  B.  WHBBLBR.  Dlatrlct  Judg«,  Vermont  Brattleboro,  TL 

Hn.  jcran  B.  RAEBU  Dlrtrfot  Jndge,  W.  D.  Now  Tork.  Buffalo,  M.  T. 

THIRD  CIRCUIT. 

Bob,  OBOROB  SBIRAS,  Jr..  Circuit  Joatloa  Wasblngton.  D.  O. 

Bon.  MARCUS  W.  ACHESON,  Circuit  Jadgo  ,  Plttaburgb.  Pa. 

Bon.  OBOROB  M.  DALLAB.  Circuit  JadS*  »  PhUadelphla,  Pa. 

Bon.  OBOROB  ORAT,  Qrcult  Judge  WUmlngton.  Del. 

Hon.  EDWARD  O.  BRADFORD,  District  Judge,  Delaware  Wilmington,  Del. 

Bon.  ANDREW  B3RKPATRICK,  Dlatrlct  Judse,  New  Jeraer  Newark,  N.  J. 

Bob.  JOHN  B.  McPHBRSON.  Dlstriot  Jndco.  B.  D.  PeBnqrlranla  PhlladOlpbiB.  Pa. 

Hon.  BOBBRT  WODROW  ARCHBALD,  DUtrlot  Jodce,  M.  D.  Pennarln&l*-  .Scranton,  Pa. 
BOB.  JOSBFH  BUFFINOTON,  OUtrlet  Judjs,  W.  D.  PenngylTUlla.  FlttAorA  Fk 


>  Redgned  Jane  SO,  IS02. 
■Appointed. to  ncceed  Nathan  Webb. 
■  Appointed  District  Judge  March  XS,  UQL 
*  Appointed  additional  Qreolt  Indgs^  Joao  t,  IMML 
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FOURTH  CIRCUIT. 


Bob.  UBLVILLB  W.  FULLER,  Glrenlt  JucUc*  WuhlnstoB,  D,  a 

Hon.  NATHAN  UOFF,  Circuit  Judc*  OarkAwK  W.  Va. 

HOOL  GHARLBS  H.  SIUONTON,  Clrcolt  Jodgt  CtaHMtoa.  &  C. 

Has.  THOHA*  J.  UORRn.  DWHot  JtidS>.  MairUnd  Battlmon.  Hd. 

Hem.  THOMAS  R.  PURNELL,  DUtrlct  JDOfa.  B.  D.  North  Carolina  RaM|^  N.  C. 

Hoo.  JAHBS  B.  BOYD,  DlaUiet  Jttdgo,  W.  D.  North  Carolina  OrM&abon,  N.  a 

Hob.  WILLIAM  H.  BRAWLET,  District  Judce,  B.  and  W.  D.  South  Car.  .CharlMton,  a  C. 

Hon.  BDHtTND  WADDILL,  Jr.,  DUtrict  Judge,  B,  D.  Virginia  Rlebmond.  Va. 

Hon.  HBNRT  CUT  UcDOWELL,  District  Juace,  W.  D.  Virginia  BlgMeBa  Gap.  Va. 

Hob.  JOHN  J.  JACKSON,  DUtrlet  Judge,  N.  D.  Weat  Virginia  Parkanborg.  W.  Va. 

H«a.  BENJAMIN  J.  KWl.l.BH.  Dfitrlet  Jndga,  B.  D.  Waat  Vlrslnte......finBinU,  W.  Ta. 

FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE.  Circuit  Juatlc*....  ,  .Wuhlngtan.  D.  C. 

Hon.  DON  A,  PARDEE,  Circuit  Judge  Nair  Orlaana. 

Hon.  A.  P.  McCORHICK,  Circuit  Judge  Dallaa.  Tex. 

Hon.  DAVtD  D.  SHELBT,  Circuit  Judge   HontarUle,  Ala. 

Boa.  THOHAB  OOODB  JONM,  District  Judges  H.  and  N.  D.  Alabama.  ..Moatgonucr.  Ala. 

Hon.  HARRY  T.  TOULION.  District  Judga,  8.  D.  Alabama  HobOa,  Ala. 

Hon.  CHARLES  BWATNB,  Dlstrlet  Judge.  N.  O.  Florida  PMineola,  Fla. 

Hon.  JAMBS  W.  LOCKE,  Dlitrtet  Judge.  S.  D.  Florida  JkokMDTlUi^  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  O.  Georgia.  AtluUa,  Oa. 

Hon.  EMORT  8PEER,  DUtrict  Judge,  8.  D.  Georgia.  ....Haoos.  Qa. 

Hon.  CHAKLES  PARLANCE,  DUtrict  Judge.  B.  D.  Louisiana  New  OrlMUi%  La. 

Hob.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana  Sbrereport  La. 

Hon.  HENRT  C.  NILES,  District  Judge,  N.  aad  S.  D.  Mississippi  Kosdnsko,  MUa. 

Hon.  DAVID  E.  BRYANT,  DUtriot  Judge,  B.  D.  Texas  Sbermaa.  Tax. 

Ben.  EDWARD  E.  MEEK,  District  Judge,  N.  a  Texas.  ...FL  Worth.  Tax. 

Hon.  THOMAS  a.  MAXBT,  DUtrict  Judge,  W.  D.  Texas  ^.JLBsttn.  Tax. 

SIXTH  CIRCUIT. 

Hon.  JOHN  X.  HARLAN,  Circuit  JusUce  .WasMngtan.  D.  CL 

Hon.  HENRT  F.  SEVERBNS,  Circuit  Judge.  Kalwtntr-^  Mloh. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge  NashTllle.  Tenn. 

Hml  WILLIAM  R.  DAY,  Circuit  Judge  Canton.  Ohio. 

Hon.  ANDREW  H.  J.  COCHRAN,  District  Judge,  M.  D.  Kantuokr  ;...0ovln«taa,  Kj. 

Hob.  WALTER  EVANS.  Dletrtet  Judgth  W.  D.  Kcntockr  LoalBTlIle.  Kr. 

Hoo.  HENRT  H.  SWAN,  District  Judge,  B.  D.  Michigan...  Xtatm^  111^ 

Hon.  GEORGE  P.  WANTY,  Dlstrlet  Judga,  W.  Dl  MlaUgUh  .....^.OCMd  BoUl^  WA. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge,  N.  D.  Ohio  deralaad.  OUo. 

Hon.  FRANCIS  J.  WING,  District  Judge,  N.  D.  Ohio   ClarelBBd.  Ohto. 

Hon.  ALBERT  C.  THOMPSON.  District  Judge,  S.  D.   Ohio   Cincinnati,  ffliio. 

Bob.  CHARLES  D.  CLARK,  District  Judge^  B.  and  H.  D.  T8nneaaoa....Cliattaaooga,  Tma. 
Hen.  BU  8.  HAHHOND,  Dlatriot  Judge,  V.  D.  TaauMiM  »  UtmMt,  1MB. 

SEVENTH  CIRCUIT. 

Hon.  HBNBY  B.  BROWN,  Oreult  Jvstice  WaaUsgtOB,  D.  O. 

mm.  JAMBB  0.  JBNKXm.  Clronlt  Judge........  Hliwaakee,  Ws. 

Hon.  FBTBR  8.  QROSSCnP,  Circuit  Judga  Chicago,  DL 

Hm.  FBANOia  a.  BAKBR,  Olnntt  Jndg*   JBOBMpeltl,  bt. 

Hob.  CHRISTIAN  OL  X0HL8AAT.  Dlstria  Jndga,  H.  D.  Ullnola  Oht*ng»,  HL 
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Hon.  WILUAM  J.  ALLBN,  District  Judge,  S.  D.  lUlnolfl  Sprlngflsld,  lU. 

Hoo.  J.  OTIS  UDHPURET,  District  Judge,  S.  D.  Illinois  Sprtngfleld,  111. 

Uoa.  JfMN  H.  BAKBR,  District  Judge,  Indiana  lodlaaapoUi*  lad. 

Hon.  WILLIAM  H.  SEAMAN,  District  Judgs,  B.  D.  Wisconsin  Sbeboygaa,  Wis. 

Hon.  ROUANZO  BUNK,  DlsMct  Judga,  W.  D.  Wisconsin  HtOlMn,  Wis. 

EIGHTH  CIRCUIT. 

Hon.  DAVtD  J.  BREWER,  Circuit  Justice  Washington,  D.  0. 

Hon.  HBNRT  C.  CALDWELL,  Circuit  Judge  UtUe  Rock,  Ark. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge  SL  Paul.  Ulnn. 

Hon.  AMDS  H.  THAYER,  Circuit  Judge  St  Louis,  Ho. 

Hon.  JACOB  TBIBBER,  District  Judge,  B.  D.  Arkansas.  UtUe  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS.  DUtlict  Jndge,  W.  D.  Arkanssa  7t.  Smltli,  Ark. 

Hon.  HOSES  HALLBTT,  Dlatrlot  Judge.  Colorwlo  DenTsr,  Colo. 

Hon.  OLIVER  P.  8HIRAS,  DUtrtct  Judge,  N.  D.  leva  Dutniqne,  Iowa. 

Hon.  SMITH  HcPHER30N,  District  Judge,  S.  D.  Iowa  Red  Oak.  Iowa. 

Hon.  WILLIAM  C.  HOOK,  District  Judge,  Kansas  Leavenwortb,  Kan. 

Hon.  WM.  LOCHR&N,  District  Judge,  Minnesota  Minneapolis,  Minn. 

Hod.  ELMER  B.  ADAMS,  District  Judge,  E.  D.  Missouri  St.  LouU,  Mo. 

Hon.  JOHN  F.  PHIUPS,  District  Judge,  W.  D.  Missouri  Kansas  City.  Mo. 

Hon.  W.  U.  HUNGER,  District  Judge,  Nebraska  Omaba,  Nab. 

Hoa.  CHARLES  F.  AMIDON,  District  Judge,  Nortb  Dakota  Fargo,  N.  D. 

Hon.  JOHN  B.  CARLAND,  Dlatrict  Judge.  South  DakoU  Slonx  Falls.  S.  D. 

Hoa.  JOHN  A.  MARSHALL.  District  Judge.  Utah  Salt  Lake  City.  Utab. 

Hob.  JOHN  A.  RINBR,  District  Jadge.  Wjomlni  Chereiuie^  Wye. 

NINTH  CIRCUIT. 

Hon.  JOSEPH  McKENNA,  Circuit  Justice  WasbiDgton,  D.  C. 

Hon.  WU.  W.  MORROW,  Circuit  Judge  San  Francisco.  Cal. 

Hon.  WILLIAM  B.  OILBBRT,  Circuit  Judge  Portland,  Or. 

Kan.  BBSKINE  H.  ROSS,  Clnnilt  Judge  Los  Angeles,  Cat 

Hon.  JOHN  J.  DB  HATBN.  DIstriot  Judge,  N.  D.  Galiromla.  Ban  Franolsoo,  Cat 

Hon.  OLIN  WELLBORN,  District  Judge,  S.  D.  Callforula  Loi  Angeles,  Cal. 

Hon.  HIRAM  KNOWLBS.  District  Judge,  Montana  Helena,  Mont. 

Hon.  CORNELIUS  H.  HANFORD,  District  Judge,  Waehlngton  Seattle,  Wasb. 

Hon.  THOMAS  P.  HAWLEY,  DUtrtct  Judge,  Nevada  Carson  City.  NeT. 

Ho&t  CHARLES  B.  BELLINGER,  District  Judge,  Oregon  Portland,  Or. 

Hdb.  jambs  H.  BBATTY.  Dtotrlot  Judge,  Idaho  Belse  Olty.  Idaho. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS 


L  TUAL— AnuisnoB  OF  Etidemcb— Ordbr  or  Proop 

Tbe  cwder  of  proof  Is  largely  within  the  discretion  of  the  court  and 
the  admission  of  evidence  without  the  requisite  preliminary  or  connect- 
ing proof  is  not  prejudicial  error,  where  such  proof  la  subsequently 
introduced. 

1  Master  ahd  Sbbtaitt— Action  for  Injdrt  to  Bsbtamt—Evidemob. 

Id  an  action  by  a  servant  against  the  master  to  recoTer  for  an  injury 
caused  by  tbe  caving  In  of  a  tunnel  la  wblcb  plaintiff  was  worUng, 
evidence  of  the  character  of  the  timbering  was  admls^ble  on  the  Issue 
of  defendant's  negligence,  when  supplemented  by  evidence  tending  to 
show  that  It  was  defective,  and  known  to  be  so  by  defendant  and  that 
such  defects  were  responsible  tot  the  injury. 

IL  BaMB— CORTBtBUTORT  NbGLIGEKCB. 

A  servant  Injured  by  the  caving  In  of  a  tunnel  in  wbtch  he  was  work- 
ing, and  which  was  Insufficiently  timbered,  cannot  be  chained  with  con- 
tributory negligence  as  matter  of  law,  where  it  was  shown  that  he  was 
Inexperienced  In  the  work,  and  there  was  evidence  tending  to  show  that 
the  master  assured  him  the  place  was  safe,  and  that  planks  were  put 
vp  by  dlrectl<m  of  the  master  to  bide  tbe  danger  from  the  workmen. 

4.  tSAMB — NBOLIORKCK  OF  FeLLOW  SERVANT. 

Kegligoit  acts  ot  ttHlow  servants  cannot  be  retted  on  as  a  defense  to 
an  action  by  a  sflrvant  for  a  personal  Injury,  wbere  it  is  clearly  shown 
that  such  acts  were  done  under  the  direct  ordos  of  the  mast«-. 
BriDENCE—OnKroHS  op  Experts— Hti^thbticat.  QuEsnoifB 

It  Is  proper  to  permit  a  witness  testifying  as  an  expert  to  answer  a 
hypothetical  question  stating  only  facts  which  th^e  is  evidence  fairly 
tending  to  prove,  ajid  It  Is  not  necessary,  as  a  general  mle^  that  such 
gaeatlon  should  embrace  all  the  facts  of  the  case. 
&  Mastxb  and  Servant — Assuhed  Risks. 

A  SOTvant  does  not  assume  the  risk  of  Injury  from  the  negligence 
of  the  master  In  falling  to  exerelse  ordinary  care  to  make  the  place 
wbere  the  servant  works  reasonably  safe,  considering  the  nature  of  the 
amirioymenti 


lABsnmptlon  of  risks  incident  to  employment  see  note  to  Ballroad  Go.  v. 
^Dnessey,  38  a  a  A,  814^ 
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7.  Dahaobs— Pbbsonal  IiunRY— Fdtdre  Incapacitt  to  Work. 

Where  there  was  evidence  tendlai;  to  show  that  plaintiff  had.  fltnr 
since  the  litjnry  aned  for,  been  Incapadated  from  work  in  a  greater  or 
leaa  degree,  and  that  ancfa  Incapacity  wonld  contlnne  for  some  time. 
It  was  not  error  to  inBtruct  tliat  tbe  Jury  In  estimating  the  amount  of 
his  compensatory  damages  should  take  Into  consideration  ttie  loas  soa- 
talned  through  Inability  to  work  "during  the  period  of  Us  Incapacity 
and  probable  Incapacity  alleged  In  tbe  complaint:" 

8.  Triai^Inbtructionb— Rbpdsal  op  Requests. 

If  tbe  charge  of  the  court.  In  Its  own  language,  embraces  all  tbe 
points  of  law  arising  In  the  case,  It  Is  not  error  to  refuse  further  Instmc- 
tlons  requested,  although  th^  correctly  state  the  law.  It  is  the  duty 
of  the  court  to  simplify  its  directions  to  the  jmy,  and  a  repetition  In 
different  language  not  only  tends  to  confuse  the  Jary,  but  to  glre  tmdne 
prominence  to  the  proposition  repeated. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  California. 

Herbert  Cutler  Brown,  for  plaintiffs  in  error. 
W.  C.  Petchner,  for  defendant  in  error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

HAWLEY,  District  Judge.  This  action  was  brought  by  tbe  de- 
fendant in  error  to  recover  damages  for  injuries  alleged  to  have  been 
received  by  him  through  the  negligence  of  the  plaintiffs  in  error,  who 
were  contractors  engaged  in  the  construction  of  the  Third  Street  tun- 
nel in  Los  Angeles,  Cal.  A  trial  of  the  case  before  a  jury  resulted 
in  a  verdict  in  favor  of  the  defendant  in  error  for  $1,592.75,  upon 
which  verdict  a  judgment  was  duly  rendered,  and  thereafter  a  writ  of 
error  was  taken  to  have  said  judgment  and  all  proceedings  had  in  said 
cause  reviewed  by  this  court. 

The  errors  relied  upon  for  a  reversal  of  the  judgment  relate  to  the 
admission  of  certain  testimony,  to  the  action  of  the  court  in  refusing 
to  grant  a  nonsuit,  to  alleged  errors  in  giving  instructions  to  the  jury, 
and  in  refusing  to  give  certain  instructions  asked  for  by  the  plaintiffs 
in  error. 

The  complaint,  after  alleging  jurisdictional  facts,  alleges : 

"That  on  or  about  December  1,  1899,  plaintiff  was  engaged  In  laboring 
with  pick  and  Bhovel  inside  said  tunnel,  in  the  construction  thereof,  and  that 
at  said  time  plaintiff  was  unskilled  In  such  work,  and  unfamiliar  therewith; 
that  on  said  first  day  of  December  said  tunnel  hod  been  constructed  inward 
a  distance  of  about  200  feet;  and  on  account  of  the  increasing  distance  In- 
ward, the  unusual  character  and  (nn)famlllarlty  of  such  work  to  plalntlfl. 
and  the  darkness  of  the  Interior  of  said  tunnd,  on  a  certain  day  about  two 
weeks  preceding  said  Ist  day  of  December,  plaintiff  hesitated  about  proceed- 
ing with  his  work  In  said  tunnel,  fearing  that  the  sanie  might  be  danserous, 
but  tbe  i)erson  employed  by  the  defendant  to  sup^nteud  the  work  of  con- 
struction of  said  tunnel,  •  •  •  and  who  at  all  times  herein  mentioned 
was  In  charge  of  tlie  work  in  tbe  Interior  of  said  tnnnel,  and  who  was  in 
Immediate  control  of  plaintiff  and  his  said  work,  seeing  plaintiff's  taesdtancy 
to  proceed  with  said  work,  and  knowing  that  plaintiff  feared  danger  there- 
from, ordered  this  plaintiff,  in  the  presence  and  bearing,  and  with  the  appco- 
batlon.  of  defendant  Anthon  Swensen.  to  go  ahead  with  his  said  work,  and 
assured  plaintiff  that  there  was  no  danger  therein  or  thereabout;  that  there- 
after plaintiff  was,  up  to  the  said  1st  day  of  December,  a  number  of  tlmea 
given  such  assurance  by  said  person  In  charge  of  said  work;  fliat  on  the 
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said  flrat  day  of  December,  wblle  plaintiff  was  engaged  In  shoveling  inalde 
said  tnnnel,  at  a  point  about  170  feet  Inward  thereof,  and  while  In  fall  re- 
liance on  the  Bald  aesorancea  of  said  person  so  In  charge  of  said  work,  to 
the  effect  that  thoe  was  no  danger  In  or  about  tiie  same,  and  knowing  that 
said  aasarancee  had  the  anwobatlon  ot  these  defendants,  and  wblle.  tills 
^Intiff  was  so  engaged  In  work,  unsuspecting  danger  because  of  said  as- 
sorances,  a  great  mass  of  earth  fell  from  the  roof  of  aald  tunnel  upon  plain- 
tiff, crushed  him  to  the  ground,  and  broke  his  right  arm  in  two  places,  and 
greatiy  bruised  hts  left  arm,  so  that  for  the  space  of  two  weeks  thereafter 
plaintiff  required  the  serTlces  of  a  personal  attendant  to  feed  him  and  attend 
to  all  his  personal  wants;  and  because  of  the  falling  upon  plalntlfT  of  said 
earth  he  was  caused  great  bodily  suffering,  and  the  shock  that  resulted  from 
melt  Injnrj  greatly  Impaired  plalntUTa  nerrons  system,  and  rendered  him 
al^.  BO  that  at  this  date  he  It  unable  to  pwform  work  of  any  charactw,  and 
Bucta  Incapacity  will  probably  contlnae  for  the  space  of  two  months  bence, 
that  said  Injuries  so  received  threaten  to  permanently  Impair  tbe  health  of 
plaintiff;  that  said  earth  was  caused  to  fall  upon  plaintiff,  as  aforesaid,  by 
the  n^lect  and  failure  of  defendants  to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  for  plaintiff  to  work  In,  to  do  which  was  a  positive 
dnt7  due  from  defendants,  personally,  to  plaintiff,  and  because  said  defend- 
ants, in  violation  of  their  said  duty  to  furnish  plaintiff  with  a  safe  place  In 
which  to  work,  negligently  and  carelessly  failed  to  i»op«rly,  or  at  all,  brace 
or  tJmbCT  said  tunn^  at  the  point  where  plaintiff  was  working  under  ttie  di- 
rection of  defendants,  when  Injured,  as  aforesaid,  or  to  take  proper  precau- 
tions to  iBT event  the  falling  of  said  earth  from  ttie  roof  of  said  tunnel,  as 
aforesaid,  and.  further,  because  the  dangerous  character  of  the  place  at 
which  plaintiff  was  employed  when  so  Injured,  and  of  the  work  at  said  place, 
was  such  as  defendants,  had  tbey  exercised  ordinary  care  and  diligence, 
sbonld  have  known  and  apprehended,  but  whereof  this  plaintiff  was  unaware 
by  reason  of  bis  inexperience,  and  by  reason  of  bis  r^lance  upon  the  assur- 
ance. gXvai  to  plaintiff  as  aforesaid,  that  no  danger  need  be  apprehended  In 
or  about  said  worfe;  that  by  reason  of  tbe  Injuries  sustained  by  tbe  plaintiff 
bj  tbe  carelessness  and  negligence  of  the  defendants,  as  aforesaid,  plaintiff 
bas  been  unable  to  work  since  said  1st  day  of  December,  ^09,  and  thereby 
bas  lost  53  days'  work  to  this  date,  the  value  whereof  per  day  Is  fl.76,  and 
tbe  total  value  whereof  Is  ^92.76,  to  plaintiff's  damage  In  said  sum  of  $92.75; 
and  that  by  reason  of  such  Injuries  received  as  aforesaid,  plaintiff  bas  been 
fnrtber  damaged  In  the  sum  of  $6,000.00.** 

The  answer  of  the  defendants  denies  these  allegations  of  the  com- 
pLsunt.  and  alleges,  in  substance,  affinnatiTely,  that  plaintifT  was  fully 
aware  and  informed  of  all  the  dangers  of  his  employment ;  that  de-  ■ 
fcndants  exercised  every  possible  precaution  for  the  protection  of 
their  employes  in  said  tunnel ;  that  defendants  were  not  guilty  of  neg- 
ligence in  any  respect  whatsoever,  but  that  plaintiff's  injuries  resulted 
solely  and  proximately  from  his  own  negligence ;  and,  as  a  further  de- 
fense, that  plaintiff's  injuries  were  the  result  of  the  acts  of  his  fellow 
servants. 

The  objections  made  to  the  various  rulings  of  the  court  are  quite 
numerous.  It  will  be  unnecessary  to  speci^cally  notice  all  of  them. 
Several  of  thtf  objections  present  substantially  the  same  question,  al- 
though made  at  different  times  and  in  different  ways. 

I.  It  is  claimed  that  the  court  erred  in  admitting  evidence,  at 
various  times,  as  to  the  strength  and  size  of  the  timbers  used  in 
the  tunnel,  in  that  it  does  not  appear  from  the  evidence  that  the 
accident  to  plaintiff  was  caused  by  defective  timbering.  While  it 
may  be  the  better  practice  to  first  show  how  the  accident  occurred,  it 
certainly  was  not  error  to  overrule  the  objections  upon  the  promise 
oi  counsel  for  Bender  that  he  would  show  that  the  injury  resulted 
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from  the  defective  timbering,  which  was  afterwards  done.  The  or- 
der in  which  testimony  should  be  introduced  is  largely  within  the 
discretion  of  the  court.  The  rule  is  well  settled  that  an  error  in 
admitting  evidence  without  the  requisite  preliminary,  or  connecting, 
proof  is  cured  by  the  subsequent  introductioa  of  such  proof;  and 
this  is  the  rule  in  California,  where  the  case  was  tried.  People  v. 
Shainwold,  51  Cat.  469;  Robinson  v.  Bank,  81  Cal.  xo6,  ixi,  22 
Pac.  478.  In  the  light  of  the  issues  raised  by  the  pleadings,  evi- 
dence upon  this  point  was  admissible  for  the  purpose  of  showing 
negligence  upon  the  part  of  the  plaintiffs  in  error.  Testimony  was 
thereafter  given  which  certainly  tended  to  show  that  the  place  where 
Bender  was  injured  was  unsafe,  and  that  the  timbering  about  that 
point  was  defective.  Touching  these  questions  Mr.  Pugh,  who  had 
been  engaged  for  about  10  years  in  tunnel  work,  after  describing 
the  usual  methods  of  timbering  used,  and  of  his  familiarity  with 
the  tunnel,  and  of  the  timbering  therein,  testified  as  follows : 

"I  was  foreman  of  ttie  excavating.  I  bave  complained  many  times  to  Mr. 
Bwensen  of  the  Insufficiency  of  the  timbering;  that  Is,  as  to  tbe  distance 
apart  It  was  placed.  I  told  him  a  couple  of  times  that  the  timbering  was 
not  snfflclent  to  protect  the  ground  and  the  men.  He  said  be  thouglit  It  mts 
all  right  Z  complained  to  him  maybe  a  dozen  times.  The  morning  of  the 
accident  X  *  *  *  met  him  at  the  entrance  of  tbe  tunnel,  and  told  him 
that  tbe  place  was  In  a  dangerous  condition,  and  that  we  ought  to  put,  what 
we  call  generally,  a  set  of  timbers  three  or  four  feet  apart  And  he  said  to 
me,  *Pugb,  I  can't  stand  it;  they  must  be  six  feet  apart;*  and  I  told  blm,  'If 
that  Is  the  case,  Mr.  Swensen,  that  will  put  the  men  In  danger;  and,  another 
thing,  they  can't  do  their  work;  they  are  afraid  to  work.*  He  thai  asked 
me,  'Is  there  anything  ^e  can  do  there?*  I  said,  'Well,  there  Is  only  one 
thing,— to  put  the  timbers  there  to  protect  the  men.'  And  he  snnaated 
something  this  way,  'Can  we  pnt  some  planks  there?  (meaning  two  by 
twelves)  'to  hide  tbe  dangw  from  the  men,  so  that  they  won't  be  afraid  to 
work7  And  I  said.  'You  can  do  that  If  you  will  take  the  responsibility  of  it.* 

*  *  *  I  had  the  men  to  work  tbat  morning  Just  clearing  out  the  timb^TS. 
The  timbers  and  tbe  dirt  were  In  the  way.  I  did  not  put  tbe  men  to  work 
where  the  danger  was  until  Mr.  Swensen  came  there.  I  wanted  to  Inform 
him  about  the  place  and  conditions  before  I  pat  the  men  to  work.  After  be 
came  there  he  told  me  to  pot  tbe  men  to  work,  and  to  get  the  dirt  out. 

*  *  *  At  about  half  past  ton  or  eleven  Mr.  Swensen  came  in.  We  were 
talking  over  some  things,  and  Mr.  Bender,  he  was  looking  around  and  looking 
up  tSiat  way,  and  I  walked  up  to  him  and  said,  'Mr.  Bender,  it  seems  to  me 
yon  are  afraid  to  work  in  here.  If  you  are  afraid,  the  best  thing  yon  can 
do  Is  to  get  out  of  here,  because  you  are  liable  to  catch  a  good  hurt  here.* 
Mr.  Swensen  passed  me  and  went  into  the  men.  and  said,  'Oo  ahead  about 
your  work.  It  Is  absolutely  safe  to  work  here.  There  Is  no  danger  at  all. 
Go  ahead  with  your  work.*    I  was  present  at  tbe  time  of  tbe  accident: 

*  *  «  At  the  place  where  the  accident  occurred  timbers  two  Inches  by 
twelve  Inches,  about  four  or  fire  or  six,  were  pnt  forward  about  six  or  seven 
feet,  to  hide  the  danger  from  the  men." 

Mr.  Botwi-ight,  who  was  the  timber  man  at  the  tunael,  testified 
as  follows: 

*T  was  doing  timber  work  In  tbe  east  end  of  tbe  tunnel.  I  was  working 
there  on  tbe  first  day  of  December,  1899.  I  was  acquainted  with  Mr.  Bendw, 
the  plalntlfF  In  this  case,  and  X  recollect  the  occurrence  of  an  accident  to 
him  to  the  tunnel,  between  one  and  two  o'clock  on  the  first  day  of  DecuntMr, 
1890.  In  the  morning  of  that  day  Mr.  Swensen  came  to  me  outside,  and  we 
talked  over  about  the  place  where  the  accident  occurred  later  that  day,  and 
I  asked  blm  what  I  had  better  do;  tbat  1  did  not  think  tbat  it  was  resJIy 
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aafe  for  the  men  -to  work  Id  there.  He  said,  'Oh,  well,  go  to  woTk  and  pnt 
np  some  planks  to  hide  the  danger  from  the  men  so  they  will  go  ahead  and 
work/  I  know  the  spot  where  Bender  was  hart.  He  was  hurt  right  whore 
ve  were  working.  I  told  Mr.  Swensen  that  I  tboQcbt  we  ougbt  to  timber  It 
as  test  as  we  could  get  to  It  to  avoid  danger.  Porsoant  to  bis  direction  to 
pnt  tbB  timbertng  In  there,  I  did  Just  exactly  what  he  told  me  to  do.  *  *  * 
The  danger  of  that  partlcuhir  spot  consisted  In  this:  We  had  bad  a  care-In, 
and  after  this  cave-In  came,  Mr.  Pugh,  the  foreman,  and  myself  had  started  to 
catch  np  this  place  on  the  south  side.  We  had  pnt  up  one  selt  of  timbers,  and 
wnnted  to  get  np  another  set,  so  we  could  make  it  safe  for  these  men  to 
work.  In  order  to  do  that  way,  we  had  to  work  a  few  men  to  clean  this 
dirt  away.  But  we  went  to  work  and  pnt  np  one  set  •  •  *  me  next 
morning  we  were  getting  ready  to  put  m  another  set  I  was  outside  pretty 
near  all  morning  cutting  timbers,  and  I  had  a  man  working  with  me  In- 
side. As  near  as  I  can  remember  now,  this  place  was  scaly  in  the  top  where 
It  bad  cared  down,  and  here  the  accident  happened.  It  was  abont  eight  feet 
from  these  plants  [planks]  to  the  roof  of  the  tunnel,  where  it  bad  cared  In. 
and  It  was  natural^  dropping  there  all  the  time  and  falling.  I  and  the  fore- 
man went  to  work  onrselres  In  order  to  get  this  thing  atopiied  from  caring. 
We  didn't  work  anybody  at  helping  to  do  this  timbering  but  ourselves  and 
one  man.  Mr.  Bender  and  three  ottier  men  were  ehorellng  In  the  bottom  of 
the  tonncA.— ohortdlng  out  the  cave-In.  I  apprehended  that  the  place  from 
which  Hie  eare  came  was  dangerona  to  those  beneath,  and  I  told  Mr.  Swen- 
een  It  was.  Mr.  Bwensen  told  me  to  pnt  those  planks  In  to  bide  the  dang*? 
from  the  men.  so  they  would  not  see  It  I  put  them  in  *  *  *  exactly  as 
he  directed.  I  got  all  my  instmctlons  In  placing  and  congtrneting  the  timber- 
ing from  Mr.  Bwensen,— nobody  else.  I  condemned  that  place  at  which  we 
were  workli^.  and  told  Mr.  Swensen  that  I  did  not  think  his  method  of  tim- 
bering was  proper.  He  said  it  was  the  best  he  could  do.  He  said  be  could 
not  buy  any  more  timbers:  that  they  were  costing  him  too  much  already." 

The  testimony  of  these  witnesses  as  to  the  defective  timbering 
was  corroborated  by  other  witnesses. 

The  court  did  not  err  in  refusing  to  strike  out  the  words  in  the 
foregoing  testimony  "to  hide  the  danger  from  the  men."  This  ex- 
pression on  the  part  of  Swensen,  as  testified  to  by  the  witnesses, 
if  true,  tended  to  show  a  wanton  disregard  on  the  part  of  the  plain- 
tiffs in  error  to  keep  the  tunnel  safe.  It  tended  to  show  that  they 
knew  the  place  was  dangerous,  and  that  they  attempted  to  deceive 
the  workmen  and  hide  from  them  the  knowledge  which  plaintiffs 
in  error  possessed  as  to  its  dangerous  condition.  Swensen  denied 
having  made  any  such  remark,  and  denied  having  notified  Bender 
that  the  place  was  perfectly  safe,  or  directed  him  to  go  to  work, 
and  declared  that  Pugh  was  the  person  that  gave  such  information 
and  direction.    He  testified,  among  other  things,  that: 

"The  general  superTlsIon  of  the  entire  work  In  the  tonnel  was,  of  course, 
tn  my  hands.  *  *  *  I  hare  had  no  experience  in  placing  timbers  in  a 
tonnel.  I  made  suggestions  as  to  the  placing  of  timbers  In  this  tunnel,  but 
Mr.  Pugh  directed  that  work  entirely.  •  •  •  During  the  morning  of  the 
acddent  I  got  to  the  ttmnd  abont  half-past  seven.  Mr.  Bender  was  sborel- 
Ins  dirt  into  the  car  at  tbe  place  where  he  was  hurt  Mr.  Pugh  put  him  to 
work  there,  and  I  was  with  Mr.  Pugh.  The  planking  that  was  orerhead 
where  Mr.  Bender  was  working  was  placed  there  by  Mr.  Pngh's  directions." 

Notwithstanding  the  statement  that  he  "had  no  experience  in  pla- 
cing timbers  in  a  tunnel,"  he  further  said : 

*1  bad  knowledge  as  to  tbe  sufficiency  of  the  timbers  and  the  stmctDre 
at  13ie  place,  and  on  the  occasion,  of  the  accident  and  they  were  amply  suf- 
flelent  to  cany  tbe  load  that  was  imposed  upon  them." 
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The  entire  testimony  was  of  such  a  character  as  to  eliminate  from 
the  case  the  question  as  to  the  injury  of  the  defendant  in  error  having 
been  received  by  the  acts  of  his  fellow  servants;  as  it  clearly  shows 
that  the  plaintiffs  in  error  were  alone  responsible,  and  tended  to  show 
that  their  action  in  the  premises  was  such  as  to  induce  Bender  to 
believe  that  there  was  no  danger.  It  is  true  that  the  putting  in  the 
planks  "to  hide  the  danger  from  the  men"  did  not  make  the  place 
safe,  but  Bender,  in  the  light  of  all  the  facts,  had  reason  to  believe  that 
it  did ;  and  this,  with  the  assurances  given  him  that  the  place  was  safe, 
was  well  calculated  to  allay  the  fears  he  had  previously  exhibited  as  to 
the  danger  he  was  in.  The  only  reasonable  inference  that  could  be 
drawn  by  the  jury  from  the  testimony  was  that  Bender,  after  the 
planks  were  put  in,  believed  the  statements  as  to  the  place  being  safe 
were  true,  and  that  he  acted  under  that  belief. 

2.  Dr.  Schmidt  was  called  as  a  witness,  and  testified  as  follows: 

"I  am  a  physician  by  occupation,  and  am  engaged  In  active  practicet.  I 
bare  been  so  practicing  since  1882.  I  am  acqnainted  wltb  Mr.  Bender,  tlie 
plaintiff,  and  I  knew  him  prior  to  December  1st,  the  time  of  his  Injury. 
The  condition  of  hla  health  prior  to  that  time  was  good.  From  my  education, 
training,  and  experience  as  a  phyBidan,  I  am  familiar  with  nervous  aUmoHs 
and  ttaelr  causes.  I  have  r^idered  medical  Berrlees  to  the  famQy  of  Mr. 
Bender  before  the  accident  I  have  been  bis  family  physician.** 

It  is  assigned  as  error  that  the  court  erred  in  allowing  a  h3rpothetical 
question  propounded  to  Dr.  Schmidt  to  be  answered,  as  follows : 

"Q.  Now,  doctor,  suppose  a  man  before  a  certain  accident  has  been  enjoy- 
ing good  bealtii,  freedom  from  any  Indlcatlona  of  nervous  dlsordw,  and  that 
thereafter,  about  December  1.  1899,  be  should  meet  witb  an  aceld«it  of 
this  cfaaractw;  that  a  great  quantity  of  boards  and  earth  should  fall  from  a 
distance  of  seven,  eight,  or  ten  feet  npon  bis  breast  and  stomach  and  on  his 
arms  and  shoulders,  breaking  the  right  arm  In  two  places,  and  stunning  him 
so  that  be  remained  In  that  condition  for  a  period  ot  three  hoars;  that  there- 
after he  remained  in  bed  for  about  three  weeks;  was  unable  to  resume  his 
ordinary  avocation,  go  to  work  for  a  period  of  eight  months;  that  hla  arm 
Is  still  sore;  he  Is  unable  to  close  hla  hand;  that  before  that  time  he  treated 
fats  family  with  kindness,— ordinary  kindness,  at  least;  no  indication  of 
nervousness  about  his  demeanor  towards  his  tamlly;  since  that  time  he  is 
very  nervous  and  cross;  punishes  his  cblldrai  without  provocation,  exhibits 
great  Irritation,  so  as  to  lead  him  to  punish  them  when  they  talk  about  the 
room;  that  be  has  fainting  spells  occasionally,  so  that  he  reels  about  and 
grabs  at  articles  that  may  be  In  reach;  that  he  Is  so  irritable  and  cros!!! 
towards  bis  wife  and  daughter  that  he  has  ordered  both  of  them  to  leave 
home,  without  provocatlctn;  and  that  be  had  had  no  other  accident  or  ail- 
ment at  or  about  that  time.  What  would  yon  attribute  the  result  of  this 
nervousness,  and  this  nervous  condition,  ocblbited  by  him  that  I  have  re- 
ferred to?  A.  I  would  attribute  It  to  the  accident" 

The  objection  to  this  question  was  that,  "It  was  based  upon  facts 
not  in  evidence,  and  upon  a  hypothetical  nervous  condition  subsequent 
to  the  accident  of  which  there  was  no  evidence."  This  objection  was 
properly  overruled.  There  was  testimony  offered  upon  every  fact 
specified  in  the  question.  It  is  always  proper  to  permit  such  ques- 
tions to  be  answered,  and  it  is  not,  as  a  general  rule,  necessary  that 
the  questions  should  embrace  or  cover  all  the  facts  of  the  case.  The 
authorities  upon  this  point  will  be  found  in  Railroad  Co>  V,  Roller, 
41  C.  C  A.  22, 100  Fed.  738,  754, 49  L-  R.  A.  77. 
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3.  With  reference  to  the  alleged  error  of  the  court  in  refusing  to 
grant  a  nonsuit  but  little  need  be  said.  It  is  true  that  an  employe 
assumes  all  the  ordinary  risks  incident  to  his  employment ;  but  it  was 
the  duty  of  the  plaintiffs  in  error  to  use  reasonable  care  and  diligence 
to  keep  the  tunnel  in  a  reasonably  safe  condition,  so  that  their  servant 
might  not  be  exposed  to  unnecessary,  unreasonable,  or  extraordinary 
risks.  The  servant  only  undertakes  the  risks  of  the  employment  so 
far  as  they  sprine  from  defects  incident  to  the  service.  He  does  not 
take  the  risk  of  the  negligence  of  the  master.  Railroad  Co.  v, 
O'Brien,  161  U.  S.  451,  457,  16  Sup.  Ct.  6i8,  40  L.  Ed.  766,  and  au- 
thorities there  cited.  For  a  failure  to  exercise  this  duty  which  re- 
sults in  an  injury  to  the  employe  the  employer  is  liable.  Railroad  Co. 
V.  Peterson,  162  U.  S.  346,  353,  16  Sup.  Ct.  843,  40  L.  Ed.  994;  Rail- 
road Co.  V.  Barrett,  106  U.  S.  617,  17  Sm>.  Ct.  707,  41  L.  Ed.  1136; 
Same  v.  Archibald,  170  U.  S.  665, 669, 18  Sup.  Ct.  777, 42  h.  Ed.  n88; 
Railroad  Co.  v.  Jarvi,  3  C.  C  A.  433,  53  Fed.  65,  68;  Hanley  v. 
Construction  Co.,  127  Cal.  232,  239,  59  Pac.  577,  47  I*.  R.  A.  597; 
Bowen  v.  Railway  Co.,  95  Mo.  268,  273,  8  S.  W.  230.  This  duty 
and  liability  is  personal  to  the  master,  and  cannot,  in  any  case  of 
this  character,  be  so  delegated  by  the  master  as  to  relieve  him  of  his 
liability.  Railroad  Co.  v.  Herbert,  116  U.  S.  642,  648,  6  Sup.  Ct. 
590,  29  h.  Ed.  755.  Applying  these  principles  of  law  to  the  facts  of 
this  case,  it  is  manifest  that  the  court  did  not  error  in  refusing  to 
instruct  the  juiy  to  return  a  verdict  for  the  plaintiffs  in  error.  The 
authorities  cited  by  plaintiffs  in  error  contain  correct  principles  of  law 
as  applied  to  the  facts  of  each  case;  but  an  examination  of  them 
shows  that  the  servant  either  voluntarily  entered  a  service  known  to 
him  to  be  dangerous,  or  which  aftenvard  became  dangerous  to  him, 
and  with  full  knowledge  thereof  he  continued  work  without  notifying 
his  employer  of  the  danger ;  or  where  the  servant  knows  of  the  hazard- 
ous character  of  the  work  and  is  injured  by  an  accident  which  could 
not  have  been  foreseen  by  his  employer ;  or  where  the  service  in  which 
the  servant  is  engaged  includes  the  duty  on  his  part  of  preparing  the 
timbers  or  appliances  used  in  the  construction  of  a  tunnel  or  in  the 
erection  of  buildings,  etc.  This  case  does  not  present  any  such 
questions.  The  distinction  between  the  case  at  bar  and  the  cases 
relied  upon  by  plaintiffs  in  error  are  clearly  pointed  out  in  Hanley 
V.  Construction  Co.,  supra.  In  Kelley  v.  Dyeing  Co.,  12  R,  I.  112, 
116,  34  Am.  Rep.  615,  cited  by  counsel,  the  court,  after  holding  that 
plaintiff  had  assumed  the  risk  under  the  first  point  above  stated,  said : 

"If.  when  the  danger  occurred,  the  plaintiff  had  ootUied  the  deCendant  of 
tt  and  bad  been  fndnced  to  remain  In  his  posftlon  by  assurances  that  It 
■boold  be  rmnedled,  w.  as  some  of  ttae  cases  hold,  hj  a  reasonable  expecta- 
tion that  it  would  be  remedied,  then  It  would  not  decessar^  be  presumed 
from  lUa  knowledge  of  ttae  danger  that  be  had  aasumed  the  risk." 

Upon  the  question  of  the  assumption  of  risk  and  alleged  con- 
tributory negligence  upon  the  part  of  Bender,  it  is  only  necessary 
to  add  that  the  charge  of  the  court  upon  these  points,  to  which 
no  specific  objections  were  made,  was  as  favorable  to  the  plaintiffs 
in  error  as  the  law  and  testimony  would  warrant. 
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4.  There  Tyere  but  two  exceptions  taken  to  the  charge  of  the 
court.  After  stating  that  it  was  essential  to  a  recovery  that  the 
plaintiff  must  prove  "that  the  defective  timbering  was  due  to  the 
negligence  of  the  defendants,  or,  in  other  words,  that  its  unsafe 
and  dangerous  condition  was,  or,  by  the  exercise  of  ordinary  care, 
could  have  been,  known  to  the  derendants  in  time  to  prevent  the 
injuries  complained  of,"  the  court  said: 

"On  this  branch  of  the  case  the  conrt  Instructs  yon,  further,  that  «n  em- 
ployer does  DOt  guaranty  the  absolute  safet7  of  the  place  where  the  employ^ 
works;  but  It  is  the  duty  of  the  employer  to  exercise  ordinary  and  reasonable 
care  In  provldlog  a  safe  piece  for  the  employs  to  work  in,  and  this  duty 
cannot  be  del^ated  to  a  serrant,  so  as  to  exempt  the  employer  from  liability 
for  injnrles  caused  to  another  servant  by  Its  omission.  The  servant  does 
not  undMtake  to  Incur  the  risks  arising  from  n^Ugence  in  providing  or 
malutaining  a  suitable  and  safe  place  for  his  work.  His  oontisct  Imi^tes 
that  in  regard  to  this  matter,  his  employer  will  exercise  due  care  In  making 
adequate  provision  that  no  danget  shall  ensue  to  him.  It  was  the  duty, 
therefore,  of  the  defendants,  reeulttng  from  their  employment  of  the  plalntlft 
as  a  laborer,  to  exercise  reasonable  care  In  properly  timbering  the  tnnneL" 

This  portion  of  the  charge  was  objected  to  on  the  ground  that 
it  does  not  take  into  consideration  the  exception  to  the  general 
rule  therein  stated,  that  the  rule  does  not  apply  where  the  prepara- 
tion of  the  place  in  whidi  the  employe  is  to  work  is  a  {Mirt  of  the 
very  work  which  he  and  his  fellow  servants  are  employed  to  per- 
form, and  for  the  further  reason  that  the  rule  of  law  set  forth  in 
the  said  instruction  does  not  apply  where  the  employe  is  employed 
to  repair  a  defect  itself  obviously,  and  from  the  very  nature  of  the 
case,  dangerous  to  all  persons  employed  in  such  work.  It  is  a 
sufficient  answer  to  these  objections  to  say,  in  addition  to  what 
has  already  been  said  upon  this  subject,  that  the  facts  testified,  to 
did  not  bring  the  case  within  any  of  the  exceptions  to  die  general 
rule  stated  in  the  instruction. 

The  other  portion  of  the  charge  complained  of  reads  as  follows : 

"The  damages,  if  any,  in  this  case  cannot  be  exemplary,  that  Is,  given  by 
way  of  example  or  punishment,  but  must  be  limited  to  actual  or  com- 
pensatory  damages;  and  in  estimating  their  amount  you  should  foJte  into 
consideration  the  mojietary  loss,  if  any,  suHairied  by  plaintiff  through  in- 
ability to  toork  duriTig  the  periods  of  hta  incapacity  and  probable  incapacity 
allw»il  in  ihe  eomplami,  also  Oie  condition  of  his  health,  and  physical  ability 
to  labor,  before  the  accident  complained  of,  as  compared  with  the  preset 
condition  thereof,  and  how  far  the  Injury  is  probably  permanent  In  its  char- 
acter and  results,  as  well  as  the  physical  and  mental  suffering  he  has  suf- 
fered, If  any,  by  reason  of  the  Injury;  and  you  will  allow  such  damages  as 
In  your  opinion  will  fairly  and  Justly  compensate  plalntUI  for  all  the  Injury 
and  loss  and  sufTerlng,  physical  and  mental,  sustained  by  him,  as  the  direct 
and  proximate  results  of  the  accident  not  to  exceed  tiie  amonnt  demanded  in 
the  complaint" 

Exceptions  were  taken  to  the  use  of  the  words  we  have  italicized. 
We  are  of  opinion  that  this  portion  of  the  charge  was  correct.  The 
authorities  in  support  thereof  are  cited  in  Railroad  Co.  v.  Roller, 
41  C.  C.  A.  22,  100  Fed.  738,  750,  49  L.  R.  A.  77.  In  that  case  the 
court,  after  stating  that  l^e  damages,  if  any,  which  could  be  recov- 
ered, are  compensatory  dam^es, — such  damages  as  would  oaturalljr 
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flow  directly  from  the  injury,  if  any,  occasioned  to  Mrs.  Roller  by 

said  collision,— said : 

"These  compensatory  damages  embrace  all  damages  for  bodily  and  mental 
pain  and  suffering  Trhlch  have  resulted  to  said  Katherlne  A.  Bolltf  from  said 
Injuries,  and  If  said  Injuries  are  permanent,  or  she  has  not  recovered  from 
them,  sncli  damages,  t^ao,  aa  yon  may  find  fnHn  the  erldoice  It  la  fair  to 
belleTe  she  vlU  suffer  from  said  injury  In  the  future.** 

This  court  said,  "This  part  of  the  charge  was  unquestionably 
correct."  The  use  of  the  word  "probable"  in  this  instruction,  which 
is  criticised  counsel,  could  <»ily  be  construed  to  have  the  same 
meaning  as  "it  is  fair  to  believe  *  *  *  the  plaintiff  will  suffer 
•  in  the  future,"  and  does  not  call  for  any  conjecture  or 

guess  upon  the  part  of  the  jury,  and  it  is  apparent  that  the  jury 
could  not  have  been  misled  thereby.  There  was  some  evidence — 
perhaps  slight — sufficient  to  authorize  the  court  to  give  the  instruc- 
tion. 

Bender  himself  testified: 

"Before  the  occnrrmce  of  this  accident  I  was  very  healthy,  and  my  arms 
were  in  good  condition.  My  right  arm  was  broken  In  two  places.  It  now 
pains  me  continnon^,  and  is  stiCf.  I  cannot  use  It  well.  I  cannot  dose  my 
whole  hand.  *  *  *  I  am  wwklng  now,  and  the  effect  of  this  work  upon 
my  hand  Is  that  the  hand  always  hurts  me  at  nighttime;  and  It  hurts  me 
also  during  the  day  when  I  am  using  it" 

5.  The  entire  charge  of  the  court  to  the  jur^  was  substantially 
correct  in  all  particiuars,  and  was  directly  apphcable  to  the  issues 
raised  by  the  pleadmgs  and  the  testimony  given  at  the  trial,  and 
embraced  all  the  points  upon  which  it  was  necessary  to  instruct  the 
jury.  Some  of  the  instructions  asked  for  by  the  plaintiffs  in  error 
which  were  refused  contained  correct  principles  of  law,  others  were 
misleading,  and  some  of  them  were  clearly  erroneous.  As  to  these 
instructions,  it  is  only  necessary  to  say  that  the  points  involved 
therein  were  all  embodied  in  the  chaise  of  the  court  in  a  clear,  con- 
cise, and  correct  manner.  It  was  imnecessary  to  repeat  them.  The 
general  rule  with  respect  to  this  matter  is  well  settled  that  instruc- 
tions  on  points  which  have  been  sufficiently  covered  by  other  in- 
structions may  properly  be  refused,  although  they  are  correctly 
drawn  'and  applicable  to  the  evidence.  This  is  so,  whether  the 
instructions  requested  are  covered  by  the  general  charge,  or  whether 
the  mode  of  expression  is  the  same  or  different.  The  duty  of  the 
court  is  fully  discharged  if  the  instructions  embrace  all  the  points 
of  the  law  arising  in  the  case,  in  the  court's  own  language.  It  is 
the  duty  of  the  court  to  simplify  its  directions  to  the  jury  and  make 
every  effort  to  render  them  as  free  from  complexity  as  possible. 
The  reason  for  this  rule  is  obvious.  Repetition  tends  to  incumber 
the  record,  and  to  confuse  and  embarrass  the  minds  of  the  jury, 
and  it  is  also  liable  to  give  undue  prominence  to  the  proposition 
repeated.    11  Enc.  PI.  &  Prac.  288. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costi. 
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OORBUS  T.  LEONHABDT. 
(Olrailt  Oonrt  ot  An^aals.  Ninth  Clrciilt  Febroazy  S,  IMftJ 
No.  m 

L  WlTKESSKS— COKPETBNOT  — TSBTntOVT  AOAIBST  DECKDBiraS  — TBBUTpUlL 

CODUTB. 

Rev.  St  U.  8.  f  858,  provldlog  that  In  actions  by  ae  sgalnst  exec- 
ntors,  ndmlnlBtrfltors.  or  ^ardlans  uelth^  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with  or  statement  by  the 
testator,  Intestate,  or  ward,  eta,  has  no  application  to  territorial  ooncti. 
IL  Sake— Laws  of  Orbook — Applicabilitt  to  Alaska. 

Act  May  17,  1884,  "providing  a  civil  goTernment  for  Alaska"  (23 
Stat  24),  by  section  S  provides  for  the  establishment  of  "a  district 
court  tor  said  district,  with  the  ctTll  and  criminal  jurisdiction  of  district 
conrta  of  the  United  States.*'  Saetlim  7  declares  "tbat  the  general  laws 
of  the  state  of  Oregon  now  In  force  are  hereby  declared  to  be  the  law 
In  said  district,  so  far  as  the  same  may  be  applicable  and  not  In  caa- 
fllct  with  the  provisions  of  this  act  or  the  laws  of  the  United  States." 
The  laws  of  Or^on  at  the  time  made  no  restrictions  excluding  wit- 
nesses from  testifying  in  any  cause  (1  Hill's  Ann.  Laws  Or.  5  71(^. 
Hel^  that  such  laws  were  In  force  In  Alaska,  and  parties  w^e  not 
restricted  from  testifying  with  relation  to  transactions  with  or  state- 
ments of  decedents. 

t.  Saub— What  Tkstihont  Exgldord. 

In  an  action  hj  a  physician  against  an  admlntetratw  for  aerrieea  m- 
dered  his  decedent  during  the  latter'a  lifetime,  plaintiff's  testimony  as 
to  his  services,  tbe  value  thereof,  and  that  no  jHirt  thereof  had  been 
paid,  did  Dot  relate  to  any  transaction  with  or  statement  of  the  decedent, 
and  was  admissible. 

4.  PhTBICTAKB— AOTIONB  rOB  SSBTtCBS— DBrBHSBS. 

Defendant's  evidence  tended  to  show  that  decedent  was  employed  by 
a  corporation,  and  was  a  subscriber  to  a  hospital,  and  that  a  v»-bal 
contract  existed  between  tbe  hospital  and  tbe  company  that  all  the 
latter's  employes,  by  paying  fl  per  month,  shonld  be  entitled  to  medical 
attendance  at  the  hospital  free.  There  was  conflict  In  the  evidence  as 
to  whether  subscribm  were  entitied  to  treatment  at  their  homes,  whw 
decedent's  treatment  was  received.  Plaintiff  testified  tbat  he  never 
agreed  to  attend  subscribers  away  from  the  hospital,  which  was  not 
denied.  Held  not  to  sustain  the  defense  that  plaintiff  could  not  reeovw 
becanse  tbe  sorvlcee  were  rendered  under  contract  with  the  hospital. 

L  SaUB— RbCSIFTS— MiSLBADINO  iNBTHtTCTIONB. 

A  receipt  given  decedent  by  a  physician  recited:  *To  attending  Mrs. 
D.  [decedent's  wife]  and  baby.  $25.00;  ferry  chai^jes,  $34.00.  Rec'd 
payment  In  full  to  date."  In  an  action  by  l^ie  physician  for  services 
rendered  decedent  hlmBelf,  plaintiff  admitted  that  he  had  been  paid  for 
his  services  In  attending  the  wife  and  baby.  There  was  direct  conflict 
as  to  whether  at  the  time  of  its  payment  the  phyBidan  had  not  stated 
tbat  it  was  in  full  for  all  charges  fw  treating  decedent;  as  well  as  hia 
wife  and  baby.  Meti,  that  a  charge  that  defendant  bad  introduced  In 
evidence  a  receipt  reciting  tbe  payment  In  full  to  date,  and  that  tiie 
receipt  was  prima  facie  evidence  that  all  Indebtedness  was  paid,  etc^ 
was  pn^rly  refused. 

C  RBQUKBTBD  InSTRUCTIONft 

A  reQueated  charge  Is  properly  refused  whsn  covered  hy  dwrgea 

glVMl. 

In  EiTor  to  the  District  Court  of  the  United  States  for  Division  No. 
X  of  the  District  of  Alaska. 
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Tb!«  action  was  brongbt  Octotcr  14,  1808,  by  the  defendant  In  error  to 
recover  from  iRobert  Duncan,  Jr.,  the  anm  of  f500  for  medical  services  ren- 
doed  dtirlng  the  numthe  of  January,  Febmary,  and  March,  1895,— In  all,  100 
▼laltB,  from  Juneau  to  Douglas  Island,  Alaska.  Duncan  died  April  14,  1809. 
Hie  plaintiff  In  onor  was  duly  &pi>olDted  administrator  of  the  estate  of 
Robert  Duncan,  Jr..  NoTember  2.  1899,  and  was  afterward  snbstltnted  as  the 
dtfendant  In  said  action.  In  his  answer  he  admitted  the  rendition  of  the 
•orlces.  bat  d^ed  they  were  worth  the  sum  of  fSOO.  or  any  other  sum; 
allied  Bobrart  Doncan.  Jr.,  in  his  lifetime,  paid  plaintiff  in  full  for  all 
aervicee  rendered;  and  further  alleged  that  all  serrlces  rendered  Duncan 
"were  renda%d  In  behalf  of  the  St  Ann  Hospital."  The  ease  was  tried 
before  a  jury,  and  resulted  in  a  verdict  In  favor  of  the  defendant  In  error 
In  the  sum  of  $600.  Judgment  was  duly  entered  for  said  sum. 

There  are  but  two  assignments  of  eiror,  viz.:  "(1)  The  court  erred  In  ad- 
mitting In  evidence  to  the  jury  the  following  testimony  of  the  plaintiff,  S. 
(X  Leonhardt,  to  wit:  *My  name  is  Samuel  O.  Leonhardt  I  reside  at  Juneau. 
Alaska,  and  am  a  physician  and  surgeon.  I  knew  the  deCoidant,  Robot 
Doncan,  Jr.,  in  his  llfetlmei  1  performed  services  for  him  in  his  lifetime. 
I  was  sent  for,  as  a  private  case,  and  attended  Mr.  Duncan.  I  also  attended 
Mrs.  Duncan  and  the  baby.  I  attraded  Mrs.  Duncan  during  her  confinement, 
and,  for  some  two  months  after,  for  milk  leg.  The  baby  was  what  was 
called  "stlllbom,*'  and  I  brought  it  to  life.  In  January.  1895,  I  made  forty 
visits  to  Mr.  Duncan;  In  February  I  made  thirty-five  visits;  and  twenty-five 
In  March.  The  usual  charge  for  such  visits  was  five  dollars  each,  and  that 
Is  what  I  charged,  making  a  total  of  $600.  Mr.  Dnncan  never  paid  me  tor 
the  serTicea  rendered.  I  made  a  dmand  on  him  to  pi^,  and  he  didn't  make 
any  satisfactory  answw.  He  never  In  his  lifetime  refused  to  pay.  or  dmled 
the  bill.  He  promised  to  pay  It:  He  told  me.  Just  as  soon  as  he  was  strong 
enough,  and  able  to  ttilnk  tiie  matter  over,  be  would  pay  me  handsomely  for 
the  services  I  had  rendered  him.  and  for  me  to  make  out  a  bill  for  Mrs. 
Duncan's  confinement  and  the  ferry  chaises,  and  he  would  pay  that  at  once, 
and  Just  as  soon  as  he  was  able  to  be  around  he  would  attend  to  bis  part 
of  It.  He  said  that  be  appreciated  the  fact,  or  asked  me  to  make  out  a  bill 
tmt  the  whole  amount,  and  I  told  blm  I  would  leave  It  to  his  own  Judgment 
as  to  the  services  for  him;  and  he  stated  be  appreciated  the  fact  tiut  I  re* 
fused  to  make  oat  a  bill  at  tida  time  to  him  for  the  services.  On  the  26ti) 
of  March,  1886,  be  asked  me  for  bis  bill.  I  said:  "I  rather  not  make  out  a 
bin  to  you;  rather  leave  It  to  your  own  Judgment  to  pay  what  you  think 
best."  And  he  said  be  appreciated  and  knew  what  position  I  was  In.  having 
Jnst  come  up  here.  •  •  •  and  be  said  then.  "What  do  you  usually  charge 
in  each  cases?"  I  said,  "Twenty-five  dollars;"  and  he  then  said,  "Wdl,  you 
make  out  your  bill  for  twenty-five  dollars,  confinement  charges  for  Mrs. 
Duncan,  and  the  f»ry  charges  to  here,  for  this  time,  and  as  soon  as  I  get 
well  I  will  pay  yon  for  myB^."*  And  be  said,  "We  can  never  suitably  re- 
mnnmite  you  ta  money  for  this  neeviee."  He  expressed  himself  as  fully 
sattefled.— highly  satisfied.*  0^  The  court  erred  In  refusing  to  give,  at  the 
"eqaest  of  the  defendant,  the  following  instruction,  to  wit:  'Oentiemen  of 
the  Jury,  the  defendant  has  Introduced  In  evidence  before  you  a  receipt  «e- 
ecuted  to  Robert  Duncan  during  his  lifetime  by  the  plaintiff,  Dr.  Leonhardt, 
date,  March  26,  1S9&,  reciting  the  receipt  of  payment  in  full  to  date.  This 
receipt  is  prima  facie  evidence  that  all  Indebtedness  of  Robert  Duncan  to 
Dr.  Leonhardt  was  paid;  that  nothing  more  was  due  from  Robert  Dnncan 
on  account  of  anything  transpiring  prior  to  March  26,  1896;  and,  before  you 
can  find  for  the  pliilntUF  in  this  case,  you  must  find  that  tlie  presumption 
arising  from  tbe  receipt  is  met  and  ovo'conw  by  the  preponderance  of  the 
erldence.' " 

Section  868,  Bev.  V>t,  referred  to  In  tiie  opinion  of  the  court,  reads  as  fol- 
lows: "In  tiie  courts  of  the  United  States  no  witness  shall  be  excluded  In 
any  action  on  account  of  color,  or  In  any  civil  action  because  be  Is  a  party 
to  or  Interested  in  the  Issue  tried:  provided,  that  In  actions  by  or  against 
aascatoxB,  administrators  vt  goardlans.  In  which  Judgment  may  be  rendered 
for  or  mgalnat  tbem,  nelthar  party  shall  be  allowed  to  testify  against  the 
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othw,  as  to  any  transaction  with,  or  statement  by.  the  testator.  Intestate,  oi 
ward,  unless  called  to  testify  thereto  by  the  opposite  party.  <>r  required  to 
testi^  thereto  by  the  court  In  all  other  respect*  the  laws  <tf  the  state  in 
which  the  court  is  held  shall  be  the  rules  of  decision  as  to  the  competency 
of  witnesses  tn  the  courts  of  the  United  States  In  trials  at  common  law,  ai^ 
In  equity  and  admiralty.** 

Maloney  &  Cobb,  for  plaintiff  in  error. 
Lorenzo  S.  B.  Sawyer,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Orciiit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge  (after  stating  the  facte  as  above),  i.  The 
objections  presented  by  the  first  assigfnment  of  error  are  based  upon 
the  ground  that  the  testimony  of  Dr.  Leonhardt  comes  within  the  pro- 
visions of  section  858,  Rev.  St.,  and  that  by  this  section  he  was  not  a 
competent  witness  to  any  transactions  and  conversations  between  him- 
self and  defendant's  intestate.  We  are  of  opinion  that  the  court  did 
not  err  in  admitting  the  testimony  objected  to.  It  is  perhaps  true, 
as  claimed  by  the  plaintiff  in  error,  that  there  is  no  decision  directly 
in  point,  but  the  decisions  bearing  upon  the  general  question  lead  us 
to  the  conclusion  that  section  858  does  not  apply  to  territorial  courts. 
Good  V.  Martin,  95  U.  S.  90,  98,  24  L.  Ed.  341 ;  McAllister  v.  U.  S., 
141  U.  S.  174,  II  Sup.  Ct.  949,  45  L.  Ed.  693 ;  Thiede  v.  Utah,  159  U. 
S.  510,  515,  16  Sup.  Ct.  62,  40  L.  Ed.  237;  The  Coquitlam  v.  U.  S., 
163  U.  S.  346,  351, 16  Sup.  Ct.  1117,  41  L.  Ed.  184;  Jackson  v.  U.  S., 
42  C.  C.  A.  452,  102  Fed.  473.  479. 

In  Good  V.  Martin,  supra,  the  court  said  3 

"Territorial  courts  are  not  courts  of  the  United  States,  witiiln  the  meanlne 
of  the  constitution,  as  appears  by  all  the  autboritlee.  Clinton  v.  Bn^ebretit. 
13  WaU.  434,  20  L.  Ed.  659;  Hombnchle  Toombs,  IS  WalL  64a  21  U  Ed. 
9G6.  A  witness  In  clril  cases  cannot  be  wclnded  In  the  courts  of  Hie  United 
States  because  be  <nr  she  Is  a  party  to  or  Interested  in  the  Issne  tried,  but  the 
provision  has  no  application  In  tlie  courts  of  a  territ<»y  wbwe  a  dUTermt  rale 
proTailB." 

Page  V.  Bumstine,  102  U.  S.  664,  26  L.  Ed.  268,  cited  by  the  plain- 
tiff in  error,  is  not  in  opposition  to  these  views.  That  decision  was 
rendered  under  certain  provisions  of  the  act  providing  a  government 
for  the  District  of  Columbia,  which  are  not  applicable  to  Alaska.  In 
the  course  of  the  opinion  the  court  said : 

*'Tbese  views  do  not  at  all  conflict  with  the  xwevlons  dedslons  of  13ktB 
court,  holding  that  certain  provisions  of  the  General  Statutes  of  Oie  United 
States  relating  to  the  practice  and  proceedings  in  Hie  'courts  of  ttie  United. 
States*  are  locally  inapplicable  to  territorial  courts." 

By  the  provisions  of  section  3  of  the  "Act  providing  a  dvil  govern- 
ment for  Alaska,"  approved  May  17,  1884  (23  Stat.  24),  there  was 
"established  a  district  court  for  said  district  with  the  civil  and  crim- 
inal jurisdiction  of  <Ustrict  courts  of  the  United  States."  By  section 
7  of  this  act  it  was  provided  "that  the  general  laws  of  the  state  of 
Oregon  now  in  force  are  hereby  declared  to  be  the  law  in  said  district, 
so  far  as  the  same  may  be  appUcable  and  not  in  conflict  with  the  pro- 
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visions  of  this  act  or  the  laws  of  the  United  States."  At  the  time  this 
law  was  enacted  there  were  no  restrictions  excluding  witnesses  from 
testifying  in  any  case,  i  Hill's  Ann.  L^aws  Or.  §  710.  These  laws 
were  in  force  in  Alaska  at  the  time  this  suit  was  brought  and  at  the 
time  of  Robert  Duncan's  death,  and  were  applicable  to  t^e  proceedings 
had  in  this  case. 

In  so  far  as  this  case  is  concerned,  there  was  ample  evidence  to  sus- 
tam  the  verdict  in  the  testimony  of  Dr.  Leonhardt,  independent  of  his 
testimony  relating  to  "any  transaction  with  or  statement  of  the  intes- 
tate." The  testimony  as  to  his  services,  the  value  thereof,  and  that 
no  part  thereof  had  been  paid,  was  clearly  admissible.  In  Cowdery  v. 
McChesney,  124  CaL  363,  366,  57  Fac.  221,  the  plaintiff  was  asked 
questions  as  follows : 

"Q.  Has  aoythlng  been  paid  to  yoo  since  his  death  on  account  of  any 
•errices  rendered  by  yon  to  blm  during  his  lifetime?  *  *  *  Q.  If  any 
tMlaoce  upon  any  account  was  due  to  you  upon  tiie  death  of  George  M. 
Kasson,  does  that  balance  atUl  remain  unpaid?" 

.  Objections  were  made  to  both  questions  on  the  ground  that  the 
plaintiff  was  not  a  competent  witness  to  testify  to  such  facts,  under 
the  {x-Qvision  of  section  1S80  of  the  Code  of  Civil  Procedure,  which 
is  substantially  the  same  as  section  858,  Rev.  St.  The  court  sustained 
the  objection,  to  which  ruling  of  the  court  plaintiff  excepted.  The 
supreme  court  said : 

*^rhe  Inquiry  contained  In  these  questions  did  not  relate  to  anything  that 
occurred  before  the  death  of  deceased,  and  does  not  fall  under  the  Inhibition 
of  section  1S80  of  the  Code  at  Glvlt  Rrocednre.  The  ruling  of  the  court  was 
ttierefore  erroneous." 

In  relation  to  these  matters  there  was  no  conflict.  In  fact,  they 
stand  admitted  by  the  evidence  contained  in  the  record. 

The  defense  interposed  by  plaintiff  in  error,  that  Dr.  Leonhardt  was 
not  entitled  to  recover  anything  for  medical  services  rendered  Robert 
Duncan,  Jr.,  because  the  services  were  performed  under  a  contract 
with  St.  Ann's  Hospital,  is  not  sustained  by  the  evidence.  The  testi- 
mony on  behalf  of  the  plaintiff  in  error  tended  to  show  that  Duncan 
was  in  the  employ  of  the  Alaska-Treadwell  Gold  Mining  Company, 
and  was  a  subscriber  to  St.  Ann's  Hospital,  and  that  a  veroal  contract 
existed  between  the  mining  company  and  the  hospital  that  all  of  its 
employes,  by  paying  $1  per  month  to  the  hospital,  were  entitled  to 
medical  attendance  at  the  hospital  free.  There  is  a  conflict  in  the 
evidence  as  to  whether  the  subscribers  were  entitled  to  treatment  at 
their  homes.  Dr.  Leonhardt  testified  that  the  subscribers  were  enti- 
tled to  be  treated  free  by  the  hospital  physician  "if  they  entered  the 
hospital,  but  not  if  they  were  treated  at  their  homes."  He  further 
testified  that  he  never  entered  into  any  "contract  to  attend  such  sub- 
scribers away  from  the  hospital"  t  his  is  not  denied.  Any  contract 
made  by  the  subscribers  with  the  mining  company  or  with  St.  Ann's 
Hospital  might  be  binding  upon  them,  whether  the  subscribers  were 
treated  at  the  hospital  or  at  their  homes ;  but  the  physician  could  not 
be  bound  unless  he  had  agreed  to  the  contract,  assented  to  it,  or  acted 
under  it 
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2.  The  court  did  not  err  in  refusing  to  g^ve  the  instruction  asked  for 
by  the  plaintiff  in  error.  The  language  of  the  instruction  was  mis- 
leading, if  not  erroneous.   The  receipt  in  question  reads  as  follows: 

"Jonean.  Alaska,  March  26.  1885. 
"Mr.  Robert  Duncan.  Jr.,  to  8.  a  Leonbardt,  Dr. 

To  attending  Mrs.  Duncan  and  baby  |26  00 

To  fenr  bills  for  Jan.,  914.00;  Feb..  910.00;  Mar..  910   84  00 


908  00 

"Bec'd  paymoit  In  full  to  data^ 

*<Saml.  C.  Leonhardt,  M.  D." 

It  will  be  observed  that  this  receipt  does  not  include  any  services  ren- 
dered to  Robert  Duncan,  Jr.  It  was  only  prima  fade  evidence  of  what 
appears  on  the  face  of  the  receipt.  It  was  for  attending  Mrs.  Duncan 
and  the  baby,  and.  independent  of  the  receipt,  the  doctor  testified 
that- he  had  been  paid  for  such  services.  There  was  a  direct  conflict 
in  the  evidence  as  to  whether  or  not  at  the  time  of  its  payment  the 
doctor  had  not  stated  that  it  was  in  full  of  all  charges  for  treating  Mr. 
Duncan,  as  well  as  his  wife  and  b^y.  That  coimict  was  settled  by 
the  verdict  of  the  jury.  Moreover,  the  court  gave  proper  instruc- 
tions to  the  jury  with  reference  to  the  receipt,  and  was  not  required 
to  repeat  it  in  language  used  by  counsel,  even  if  it  was  admitted  to  be 
correct  in  all  particulars.  Railroad  Co.  v.  Roller,  41  C  C  A.  23,  100 
Fed.  738,  750,  49  L.  R.  A.  77;  Swensen  v.  Bender  (C  C  A.)  114 
Fed.  I ;  II  ^c.  PI.  &  Prac.  288. 

The  judgment  of  the  district  court  is  affirmed,  with  costs 


FASMEBS'  LOAN  &  TRUST  00.     BATON  et «!. 
<OlTei]lt  Oonrt  of  Appeals,  Blgbtb  Oircnlt  March  10.  KKA) 
No.  1.B12L 

L  HxcBtTXit— Adtboritt  to  Lbabe  Profertt. 

A  court  having  possession  of  pnqmty  through  Its  receiver,  may  mn- 
lliorlze  him  to  lease  the  aama. 

L  fiura— Tbrh— Rbbbrtxng  Right  aw  OAHoaiiifATioir. 

Such  lease  shonld  not  be  given  for  a  period  that  will  needlesaly  pro- 
long the  litigation,  and,  if  necessary,  a  ^vision  for  cancellation,  at  tbe 
court's  option,  shonld  be  Ineerted. 

L  BAUE — OUBTER  OT  LESSEE  BEFORB  EXFIRATIOH  OV  TeRM— RiOHT  TO  OaKAOBS. 

Where  property  Is  leased  by  a  receivw  for  a  fixed  term,  with  the  ex- 
press sanction  of  the  court,  and  no  right  to  terminate  the  lease  la  re- 
served, and  the  lessee  Is  ousted  by  order  of  court  before  the  natural 
termination  of  the  lease,  compensation  should  be  awarded  Um  for  neb 
I        actual  damage  as  he  has  sustained. 

',  4k  Baue— Elbuents  of  Dahaobs— Loss  of  Profertt. 

t  Loss  of  expected  profits  sustained  by  a  lessee  of  a  railroad  lease  exe- 

cnted  by  a  reeelTer,  due  to  the  termlnatltm  of  the  tease  pAor  to  Its 
natnral  term  by  order  of  court.  It  a  mnpa  demoit  of  damages  to  be 
awarded  the  leasee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dia- 
trict  of  Kansas. 
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W.  H.  Rossington,  Charles  Blood  Smith,  and  Clifford  Hiited, 
for  appellant. 

J.  D.  McFarland  and  George  H.  Whitcomb,  for  appellees. 


Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 


THAYER,  Circuit  Judge.   The  questions  to  be  determined  in  this 
case  arise  on  the  following  facts:    In  a  certain  action  which  was 
brought  by  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  to 
foreclose  a  mortgage  on  the  property  of  the  St.  Louis,  Kansas  & 
Southwestern  Railroad  Company,  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  on  November  27,  1896.  appointed 
Dwight  Braman  as  receiver  of  the  mortgaged  property.    On  Janu- 
ary 27,  1897,  the  receiver  aforesaid  presented  a  petition  to  the 
court,  requesting  leave  to  lease  the  property  of  said  railroad  com- 
pany to  Francis  S.  Eaton,  one  of  the  appellees,  for  the  period  of 
one  year  from  January  30,  1897,  until  January  30,  1898.   Such  leave 
was  granted,  and  the  proposed  lease  was  submitted  to  the  cotut 
and  approved.    On  June  30,  1897,  the  receiver  filed  another  ap- 
plication for  authority  to  enter  into  another  lease  with  said  Eaton 
for  a  term  of  one  year  from  July      1897,  with  an  optitm  to  said 
lessee  to  continue  such  lease  in  force  for  a  second  year.   The  pro- 
posed lease  was  authorized  and  approved  by  an  order  made  and 
entered  of  record  on  June  30,  1897,  and  was  duly  executed.    By  the 
terms  of  the  latter  lease  Eaton,  the  lessee,  was  to  pay  a  deficit,  in 
the  sum  of  $2,780,  which  had  accrued  from  the  operation  of  the 
railroad  from  March  17,  to  July  i,  1807.   The  lessee  also  agreed 
to  assume  and  pay  certain  notes,  which  had  been  given  for  equip- 
ment, amounting  to  $2,400,  and  were  payable  at  the  rate  of  $200 
per  month.   He  also  agreed  to  pay  the  interest  which  accrued  dur- 
ing the  term  of  the  lease  on  certain  receiver's  certificates,  to  the 
amount  of  $12,000,  to  insure  the  buildings  along  the  road,  to  put 
in  at  least  2,000  new  ties,  and  to  place  the  road  generally  in  a  safe 
condition.    The  receiver,  on  his  part,  was  to  pay  all  the  taxes  upon 
the  property,  but  the  lessee  was  to  receive  all  the  income  and  earn- 
ings of  the  property,  together  with  all  cash  then  in  the  hands  of 
the  lessee  as  manager,  and  also  all  accounts  and  bills  receivable, 
which  accrued  or  were  received  from  the  operation  of  the  road  while 
the  same  had  been  under  the  charge  of  the  lessee.    On  September 
23,  1897,  the  court  entered  a  decree  of  foreclosure  and  sale,  by  virtue 
of  which  the  mortgaged  property  was  sold  and  the  sale  confirmed 
on  December  20, 1898,  at  which  time  the  purchaser  at  the  foreclosure 
sale  was  placed  in  possession  of  the  mortgaged  property.    In  the 
meantime,  on  November  30,  1898,  Eaton,  who  had  been  or  was 
about  to  be  dispossessed  of  the  leasehold  property,  filed  a  petition, 
asking,  by  way  of  relief,  that  he  might  continue  to  operate  the 
road  which  he  had  leased  until  the  ist  day  of  July,  1899,  in  accord- 
ance with  the  option  which  he  had  reserved  by  the  terms  of  the 
lease.    This  petition  on  the  part  of  Eaton  was  subsequently  re- 
ferred to  a  master,  to  report  what,  if  any,  compensation  should  be 
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allowed  to  him  as  lessee,  on  account  of  the  wrongful  termination 
of  his  lease.  After  a  full  hearing  and  report,  and  after  exceptions 
to  said  report  had  been  heard  and  considered,  the  lower  court  al- 
lowed the  lessee,  as  damages  for  the  cancellation  of  his  lease  be- 
fore the  termination  thereof,  the  stmi  of  $8,298.88,  which  was  a 
sum  somewhat  in  excess  of  the  amount  recommended  by  the  mas- 
ter. The  present  appeal  was  taken  by  the  Farmers*  Loan  &  Trust 
Company,  the  complainant  in  the  foreclosure  proceedings,  from  such 
opier  or  allowance. 

f  The  principal  question  which  this  court  is  called  upon  by  the  ap- 
/  pellant  to  determine  is  whether  Eaton,  the  lessee,  is  entitled  to  any 
/  damages  on  account  of  being  dispossessed  of  the  leasehold  property, 
'  prior  to  the  natural  termination  of  his  lease.   It  is  conceded,  ap- 
parently, that  a  court,  having  possession  of  property  through  its 
receiver,  may  authorize  him  to  lease  the  same ;  but,  if  such  propo- 

■  sition  is  not  fully  conceded,  it  is,  at  least,  well  sustained  by  the 
authorities.  In  the  case  of  Mercantile  Trust  Co.  v.  Missouri,  K. 
&  T.  Ry.  Co.  (C.  C.)  41  Fed.  8,  11,  it  was  held  by  Judge  Brewer 
that  receivers,  acting  under  the  direction  of  the  court  which  ap- 
pointed them,  have  power  to  execute  leases  without  the  consent  cf 
the  mortgage  bondholders.  And  in  the  case  of  Vault  Co.  v.  Mc- 
Nulta,  153  U.  S.  554,  560,  14  Sup.  Ct.  915,  38  U  Ed.  819,  it  was 
taken  for  granted  that  such  power  exists.  See,  also,  Weeks  v. 
Weeks,  106  N.  Y.  626,  13  N.  E.  96;  Beach,  Rec.  §§  288,  289.  The 

I  point  relied  upon  by  the  appellant  seems  to  be  that  when  such  leases 
are  made,  even  with  the  approval  of  the  court,  the  court  has  the 
right  to  terminate  them  whenever  the  necessities  of  the  litigation 
so  require,  and  that,  if  terminated,  the  lessee  is  not  entitled  to  com- 
pensation for  any  damages  which  he  may  have  sustained.   We  are 

!  at  a  loss,  however,  to  discover  any  good  reason  by  which  such  a 

■  doctrine  can  be  upheld.  A  private  person  has  the  right  to  break 
his  contract  only  on  condition  that  he  pays  the  damages  incident 
to  the  breach.  In  some  cases  the  right  of  an  individual  to  break 
his  contract  on  condition  that  he  makes  compensation  in  damages 
is  not  conceded,  but  courts  of  equity  will  compel  specific  perform- 

1  ance.  And  no  reason  occurs  to  us  why  a  judicial  tribunal  which 
'  has  power  to  authorize  a  receiver  to  enter  into  a  contract  should 

■  be  exempt  from  the  rule  which  obtains  as  between  individuals.  If 
u  anything,  it  would  seem  that  courts  ought  to  be  more  scrupulous 
I  in  keepmg  their  engagements,  and  more  ready  tlun  private  indi- 
(  viduals  to  award  damages,  when,  in  the  exercise  of  their  powers, 
I  they  find  it  necessary  to  violate  agreements  which  they  have  un- 
1  wittingly  made  through  their  receivers.    A  judicial  tribunal,  as  was 

said  in  one  case  (Farmers*  Loan  &  Trust  Co.  v.  Burlington  &  S. 

I  W.  R.  Co.  [C.  C]  32  Fed.  805),  "should  be  chary  of  promises, 
eager  of  performance."  It  was  also  held  in  a  New  Jersey  case 
(Vanderbilt  v.  Railroad  Co.,  43  N.  J.  Eq.  669,  12  Atl.  188)  that  thc 
cont'racts  of  a  receiver,  made  with  either  express  or  implied  author- 
ity, cannot  be  annulled  or  revoked  at  the  mere  pleasure  of  the  court, 
except  on  the  same  conditions  that  an  individual  may  break  hi^ 

'  engagements.  When  a  court  authorizes  its  receiver  to  lease,  for 
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the  time  beings,  property  in  his  custody,  it  should  act  with  great 
circumspection,  and  see  to  it  that  the  lease  is  not  given  for  such  a  I 

period  of  time  as  will  needlessly  prolong  the  litigation  or  endanger 
the  rights  of  any  parties  thereto.  If  need  be,  clauses  should  be 
inserted  in  such  leases  reserving  to  the  court  the  power  to  cancel  1  J 


the  present  case,  property  is  leased  for  a  fixed  term,  with  the  ex- 
press sanction  and  approval  of  the  court,  and  no  right  to  terminate 
the  lease  is  reserved,  and  the  lessee  is  ousted  by  order  of  the  court  ^  / 
before  the  natural  termination  of  the  lease,  compensation  should  ^ 
be  awarded  to  the  lessee  for  such  actual  damages  as  he  has  sus- 
tained.   If  this  is  not  done,  it  might  well  be  said  that  the  court,  j 
in  its  own  dealings,  does  not  observe  the  same  good  faith  which  it  com-  / 
pels  others  to  observe.    We  are  of  opinion,  therefore,  that  the 
lower  court  very  properly  awarded  the  lessee  damages  for  the  wrong-  i 
fol  ouster,  and  the  only  question  which  remains  for  consideration 
is  whether  the  damages  so  awarded  were  excessive.  ^ 

Counsel  for  appellant  concede  that  the  basis  adopted  by  the  lower 
court  for  estimating  the  lessee's  damages  was  as  hiir  as  could  have 
been  adopted,  but  they  contend  broadly  that  the  lessee  was  not  entitled  . 
to  any  allowance  for  what  he  might  have  made  by  the  operation  of  ' 
the  road  if  he  had  been  allowed  to  operate  it  during  the  residue  of 
his  term.  They  characterize  such  damages  as  speculative,  and  not 
recoverable.  We  do  not  concur  in  that  view.  For  the  breach  of 
such  a  contract  as  the  one  in  question  we  do  not  perceive  what  dam- 
ages could  have  been  more  direct  and  certain  than  the  loss  of  the  profit 
of  operation.  The  lessee  doubtless  entered  into  the  lease  for  the 
purpose  of  realizing  something  from  the  operation  of  the  road  over 
and  above  the  expenses  of  running  it  and  the  rental.  This  expected 
profit  was  within  the  contemplation  of  the  parties,  and  the  ouster  of 
the  lessee  necessarily  deprived  him  of  the  expected  gain.  The  most 
that  can  be  said  is  that  the  amount  of  the  profit  which  the  lessee  would 
have  realized  could  not  be  computed  with  mathematical  accuracy. 
Hie  loss  of  this  profit,  however,  was  the  natural  and  probable  result 
of  the  ouster,  and  the  fact  that  the  amount  of  the  profit  was  not  sus-  > 
ceptible  of  mathematical  demonstration,  since  the  lessee  had  not  been 
allowed  to  operate  the  road,  did  not  render  it  so  uncertain  that  it  ; 
should  have  been  excluded,  within  the  rule  announced  by  this  court  in 
Trust  Co.  v.  Clark,  34  C.  C.  A.  354,  92  Fed.  293.  As  the  profit  which 
the  lessee  would  have  realized  was  estimated  by  the  master  after  the 
termination  of  the  leasehold  term,  and  at  a  period  when  all  of  the 
conditions  which  affected  the  earnings  of  the  road  during  the  period 
covered  b^  the  lease  were  fully  known,  we  have  no  doubt  that  the  prob- 
able eammgs,  and  the  probable  cost  of  operation,  during  that  period, 
were  so  well  known  that  the  master  was  able  to  estimate  the  same, 
at  the  time  he  did,  with  reasonable  accuracy.  We  conclude  that  the  , 
damages  allowed  below  were  recoverable,  within  the  doctrine  announ- 
ced by  this  court  in  the  case  above  cited,  and  also  by  the  doctrine 
enunciated  in  the  following  cases:  Railroad  Co.  v.  Howard,  13  How, 
307,  344,  14  L.  Ed.  157;  Howard  v.  Manufacturing  Co.,  139  U.  S. 
i^,  206,  II  Sup.  Ct.  500,  35  L.  Ed.  147,  and  cases  there  cited. 


them  whenever  it  is  deemed 
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Wc  have  not  overlooked  the  fact  that  counsel  for  the  appellees  have 
fil^d  and  argued  a  motion  to  dismiss  this  appeal  upon  the  ground  that 
the  clerk  of  the  lower  court  has  merely  certified  that  certain  docu- 
ments contained  in  the  transcript,  such  as  the  bill  of  complaint,  order 
appointing  a  receiver,  etc.,  are  full  and  complete  copies  thereof  as 
they  appear  of  record  in  his  office,  without  certifying  that  the  transcri]^ 
is  a  complete  one.  Counsel  for  the  appellees  cite,  in  support  of  their 
motion  to  dismiss,  the  case  of  Meyer  v.  Implement  Co.,  29  C  C.  A. 
465,  85  Fed.  874,  which  seems  to  support  their  contention.  We  have 
deemed  it  best,  however,  to  dispose  of  the  case  on  its  merits,  without 
expressing  a  definite  opinion  with  respect  to  the  point  thus  raised. 
In  making  up  transcripts  in  equity  cases,  it  is  doubtless  found  to  be 
expedient,  at  times,  to  omit  copies  of  certain  proceedings,  which  really 
form  a  part  of  the  record,  because  the  omitted  proceedings  have  no 
bearing  upon  the  question  intended  to  be  presented  on  appeal,  and 
merely  cumber  the  record.  To  avoid  such  objections  to  the  transcript 
as  have  been  made  in  the  present  case,  it  would  doubtless  be  well  for 
the  clerk,  when  the  transcript  is  not  a  full  and  complete  transcript  of 
all  the  proceedings  in  the  case,  to  make  some  appropriate  mention  of 
the  fact  in  his  certificate,  stating  the  reasons  why  a  portion  of  the  pro- 
ceedings are  omitted,  and  that  the  transcript,  as  prepared,  is  a  full 
and  complete  transcript  of  such  proceedings  in  the  case  as  it  putports 
to  contain. 

The  decree  bebw  is  affirmed. 


BRAMAN  T.'  FARMERS'  LOAN  ft  TRtT8T  00.  et  at 
(Olrcnlt  Court  of  Appeals,  Eigbth  Clrcnlt  March  17,  1902.) 


L  RbCBITBB— COHPENBATIOH— RbTIBW  BT  APFBt.LATE  OOUBTC. 

Appellate  courts  will  not  Interfere  wltii  the  dlBcrettMi  of  tlie  courts 
below  In  fixing  the  compensation  of  recovers  and  tb^  counsel  unless 
It  has  been  abused. 

%  Same— Ahodnt  of  CoMPBNaATroir. 

Twelve  thousand  dollars  was  a  reasonable  compensation  fw  two  years' 
service  as  receiver  of  a  Kansas  railroad,  only  60  miles  In  length,  the 
volume  of  whose  business  was  small,  and  the  road  Itself  operated  dur- 
ing most  of  the  receivership  by  a  lessee,  1^0  was  entitled  to  all  the 
earnings,  where  the  receiver  resided  in  Massachusetts,  and  was  only 
In  Kansas  <»i  a  few  occasions,  and  whera  tala  services  were  conflned. 
to  issuing  recelvw's  certificates  and  negotiating  tbem  when  he  codM 
find  a  purchaser. 

g,  fiAHB— Al.U)WAHCB  FOB  HoTBL  Bn.LB. 

A  clahn  of  $2,952  for  hotd  bOls,  claimed  to  taaVe  been  paid  by  the 
receiver  wbUe  In  New  Torfc  on  receivership  business,  was  properly  Ola- 
allowed,  ss  an  unnecessary  outlay. 

4  Babb— Rhnt  of  OFPross. 

The  receiver  onght  not  to  have  rented  an  office  In  New  Tork  wttfaout 
llie  express  sanction  and  approvsl  of  Uie  court 


Appeal  from  the  Grcuit  Court  of  the  United  States  for  the  District 
of  Kansas. 
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J.  D.  McFariand  and  Georee  H.  Whitcomb,  for  amwUant. 
Charles  Blood  Smith,  W.  H.  Rossington,  and  Clmord  Histed,  for 
appellees. 

Before  CALDWELL.  SANBORN,  and  THAYER.  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  case  arose  out  of  an  action  to  fore- 
close a  mortgage,  executed  by  the  St.  Louis,  Kansas  &  Southwestern 
Railroad  Company,  that  was  brought  by  the  Farmers'  Loan  &  Trust 
Company,  as  trustee  in  the  mortgage,  on  November  27,  1896.  It  is 
a  companion  case  to  the  one  recently  decided  by  this  court  entitled 
"Fanners'  Loan  &  Trust  Co.  v.  Francis  S.  Eaton  et  aL,"  114  Fed. 
14,  in  which  we  had  occasion  to  .consido*  whether  Eaton,  the  appellee 
in  the  latter  case,  who  had  leased  the  property  of  the  aforesaid  raUroad 
company  from  Braman,  the  present  appellant,  who  was  receiver  of 
the  property,  appointed  as  sucli  in  the  foreclosure  proceedings,  was 
entitled  to  damages  because  he  was  ousted  from  possession  before 
the  natural  termination  of  his  lease.  In  this  case  the  parties  litigant 
are  represented  by  the  same  counsel,  but  Braman,  the  receiver,  is 
complaining  because  the  lower  court  did  not  award  him  sudi  compen- 
sation for  his  services  as  receiver,  and  for  his  disbursements  in  that 
capacity,  as  it  ought  to  have  allowed. 

On  October  22,  l898»  the  pn^wrty  of  the  aforesaid  railroad  com- 
pany was  sold  under  a  decree  of  foreclosure,  and  the  day  previons 
Braman,  as  receiver,  filed  what  he  termed  an  account  of  his  receipts 
and  disbursements,  but  no  vouchers  accompanied  such  report.  He 
had  never  before,  as  it  seems,  filed  any  such  account  in  the  court  by 
which  he  was  appointed  as  receiver.    A  few  days  later  the  Farmers' 
Loan  &  Trust  Company  filed  exceptions  to  this  account,  accompanied 
by  a  request  that  the  receiver  be.  ordered  and  directed  to  file  a  fur- 
ther and  correct  rq)ort  or  account.  Thereafter,  on  November  23, 
1898,  he  did  file  a  further  amended  account  of  receipts  and  disburse- 
ments, which  was  also  excepted  to  by  the  trust  company.   These  two 
accounts,  and  the  exceptions  thereto,  were  referred  to  a  master  for 
hearing  and  report,  and,  after  considerable  testimony  had  been  heard, 
the  receiver,  of  his  own  volition,  seems  to  have  filed  another  supple- 
mental account,  which  was  exhibited  some  time  in  April,  1899,  and 
was  immediately  excepted  to  by  the  trust  company.   This  latter  sup- 
plemental account,  which  was  fUed  after  the  hearii^  before  the  master 
had  oonunenced,  was  the  only  one  that  appears  to  have  been  accom- 
panied with  any  vouchers.  '  After  these  three  accounts  of  the  receiver 
had  tmdei^one  judicial  scrutiny  at  great  length  before  the  master, 
and  before  the  lower  court  on  exceptions  to  the  master's  report,  it 
seems  that  various  sums,  aggregating  $11,346.58,  which  the  receiver 
claimed  as  credits,  either  for  services  rendered  as  receiver  or  for  dis- 
bursements in  that  capacity,  were  disallowed,  and  it  was  because  of 
such  (lisallowances  that  the  present  a{^peal  was  taken.   The  total  sum 
allowed  by  the  lower  court  for  services  and  disbursements  amounts  to 
^6j699.Si.   No  quesUon  of  law  is  presented  by  the  appeal,  but  this 
court  IS  asked  to  review  the  evid»ice  adduced  before  the  master,  and 
to  decide  that  both  the  lower  court  and  the  master  have  erred  in  fix- 
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ing  the  value  of  the  receiver's  services  and  in  rejecting  certain  claims 
for  alleged  expenditures  which  are  said  to  have  been  incident  to  the 
proper  administration  of  the  trust. 

We  observe^  in  the  first  place,  that  appellate  courts  are  very  much 
disinclined  to  interfere  with  the  exercise,  by  courts  of  first  instance,  of 
such  a  discretionary  power  as  is  involved  in  fixing  the  compensation  of 
receivers  and  their  counsel.  The  lower  court  usually  has  better  knowl- 
edge of  what  services  such  officers  have  actually  rendered,  and  better 
means  of  determining  how  valuable  such  services  have  been  to  the 
trust,  and  what  is  a  reasonable  compensation  therefor,  than  an  appel- 
late tribunal  can  have.  For  these  reasons  they  are  reluctant  to  dis- 
turb the  action  which  has  been  taken  in  such  matters,  by  a  court  of 
first  instance,  and  will  not  do  so  unless  there  has  been  an  abuse 
of  discretion  which  has  led  to  an  alldwance  that  is  manifestly  excessive 
-or  too  smalL  Our  observation  leads  us  to  believe  that  courts  are  not 
prone  to  make  allowances  for  the  services  of  receivers  and  counsel 
that  are  too  small.  If  they  err,  it  is  usually  in  the  other  direction. 
Trustees  v.  Greenough,  105  U.  S.  527,  536,  537,  26  L.  Ed.  1157; 
Southern  California  Motor  Road  Co.  v.  Union  Loan  &  Trust  Co., 


C.  A.  521,  525,  54  Fed.  614;  Trust  Co.  v.  McClure,  24  C  C.  A. 
64,  78  red.  209.  The  largest  disallowed  item  in  the  receiver's  account 
was  a  part  of  his  claim  for  compensation.  He  claimed  compensation 
for  his  services  as  receiver  at  tiie  rate  of  $1,500  per  month,  a  sum 
aggregating  $18,000  per  year,  and  succeeded  in  miding  one  vritness 
who,  upon  the  receiver's  statement  of  the  character  of  his  own  services, 
valued  them  at  the  rate  of  $25,000  per  annum,  for  acting  as  receiver 
of  a  road  which  was  only  60  miles  in  length,  the  volume  of  whose 
business  was  small,  and  which  was  in  fact  operated,  during  most  of 
the  period  of  the  receivership,  by.  a  lessee,  who,  by  the  terms  of 
his  lease,  was  entitled  to  all  the  earnings  of  the  property.  The  mas- 
ter disregarded  the  opinion  of  the  latter  witness,  ai^  allowed  the  re- 
ceiver compensation  for  his  services  at  the  rate  of  $3,000  per  year,  but. 
on  exceptions  to  his  report,  the  lower  court  allowed  him,  in  full  for 
his  services,  which  covered  a  period  of  about  two  years,  the  sum  of 
$12,000.  We  feel  confident  that  no  injustice  was  done  to  the  receiver 
by  this  allowance.  It  was  as  liberal  as  he  had  any  reason  to  expect, 
unless  he  expected  to  receive  largely  more  than  he  had  earned.  He  was 
appointed  receiver  in  November,  1896 ;  the  road  was  sold,  and  the  sale 
confirmed  to  the  purchaser,  on  December  22,  X898.  From  some  time 
in  February  or  March,  1897,  tmtil  the  road  was  sold  and  the  purchaser 
took  possession,  it  was  operated  by  Eaton,  as  lessee,  who  had  full 
chaise  of  the  same.  The  receiwr  was  a  broker,  who  resided  in  Bos- 
ton, Mass.  He  does  not  appear  to  have  been  in  Kuisas,  where  this 
short  piece  of  road  was  located,  except  on  a  few  occasions,  during-  the 
receivership,  and  his  services  as  receiver  seem  to  have  been  confined  to 
issuing  receiver's  certificates  and  negotiating  them  when  he  could 
find  a  purchaser.  The  master,  in  his  report,  remarks  "that  the  finan- 
ciering done  by  Braman  as  receiver,  in  regard  to  the  property  of  the 
St.  Lotiis,  Kansas  &  Southwestern  Railroad  Company,  does  not  appear 
-to  have  been  of  such  a  high  character  as  to  justify  the  estimate 


12  C.  C.  A,  215,  64  Fed, 
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placed  thereon  by  Baldwin/'  who  was  his  principal  witness.  We  fully 
concur  in  that  view.  His  services  in  financiering  the  property  do  not 
appear  to  us  to  have  been  very  important  or  very  beneficial  to  the  trust 
committed  to  his  charge.  In  view  of  all  the  drctuistances,  we  are 
satisfied  that  the  allowance  made  by  the  lower  court  to  the  receiver 
for  his  services  was  fully  as  large  as  it  ought  to  have  been,  and  that 
he  has  no  fair  pretense  for  complaint  on  that  score. 

Another  large  item  in  the  receiver's  account  which  was  disallowed 
is  the  sum  of  $2,952.54,  for  hotel  bills  which  he  claimed  to  have 
paid  in  New  York  while  he  was  in  that  city,  necessarily,  on  busi- 
ness connected  with  the  receivership.  The  master  disallowed  vari- 
ous alleged  expenditures,  making  up  the  above  stun  in  the  aggre- 
gate, on  the  ground  that  there  was  nothing  in  the  testimony  to 
show  the  reason  or  necessity  of  such  expenditures  on  the  part  of 
the  receiver.  We  entirely,  agree  with  that  conclusion  of  the  master, 
and  are  fully  persuaded  that  these  expenditures  were  not  made 
solely  for  the  benefit  of  the  trust,  and  that,  if  they  were  so  made, 
they  were  unnecessary  expenditures,  and  ought  to  be  disallowed  for 
that  reason.  Operated,  as  this  road  was,  by  a  lessee,  and  being  a 
small  local  road  in  an  impoverished  condition,  we  can  conceive  of 
no  reason  why  the  receiver  should  be  living,  at  the  expense  of  the 
I»'operty,  in  the  city  of  New  York,  1,500  miles  distant  from  the 
property.  The  necessity  of  ctMiferring  with  other  railroad  com- 
panies and  being  near  their  principal  offices  strikes  us  as  being  a 
poor  excuse  for  such  outlays.  Nor  do  we  regard  it  as  a  sufficient 
reason  for  the  allowance  of  these  hotel  bills,  or  a  part  of  them,  that 
the  master  did  allow  the  receiver  for  office  rent  in  the  city  of  New 
York  up  to  July  i,  1897,  when  the  Eaton  lease  took  effect,  since 
we  are  of  opinion  that,  in  view  of  all  the  circumstances,  this  Utter 
expense  for  office  rent  was  entirely  unnecessary;  but,  as  no  appeal 
was  taken  from  the  latter  allowance,  it  will  be  permitted  to  stand. 
Certain  it  is  that  the  receiver  should  not  have  rented  this  office  in 
New  York  without  the  express  sanction  and  approval  of  the  court, 
which  was  not  obtained.  Vault  Co.  v.  McNulta,  153  U.  S.  554,  14 
Sup.  Ct.  915,  38  L.  Ed.  819. 

Complaint  is  made  because  the  master  and  lower  court  disallowed 
the  sum  of  $3,000  which  the  receiver  claimed  to  have  paid  to  an 
attorney  in  New  York  for  legal  services  rendered  to  him  as  receiver. 
The  facts  attending  this  transaction  appear  to  be  that  Roger  Foster, 
an  attorney  residing  in  New  York,  presented  to  the  receiver  a  bill 
in  the  sum  of  $6,000,  which  appears  to  have  been  a  bill  for  legal 
services  rendered  at  the  instance  of  the  receiver  in  various  matters, 
some  of  which  had  no  legitimate  connection  with  the  receivership. 
The  receiver  says  that  he  paid  this  bill  with  the  proceeds  of  dis- 
counted receiver's  certificates,  and  charged  $3,000  to  the  account 
ot  the  St.  Louis,  Kansas  &  Southwestern  Railroad  Company.  The 
master  found  that  the  services  rendered  in  behalf  of  the  latter  com- 
pany, by  the  attorney  in  question,  were  not  worth  to  exceed  ^ifloo, 
which  sum  was  allowed,  and  in  that  view  we  concur.  This  trans- 
action, as  explained  by  the  receiver,  is  on  its  face  exceedingly  sus- 
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picious,  and  we  very  much  doubt  whether  he  should  have  received 
any  allowance  on  account  of  money  paid  to  the  attorney. 

Exceptions  are  alleged  to  various  other  disallowances,  but  we  do 
not  deem  it  necessary  to  speak  of  them  in  detail,  although  they 
have  each  been  carefully  exiimined.  We  find  no  occasion  to  dis- 
turb the  action  of  the  lower  court  as  respects  any  of  them.  As 
the  master  well  remarks,  "Braman  never  kept  any  books  in  the 
ordinary  acceptation  of  the  term that  is,  books  showing  in  detail 
his  receipts  and  expenditures  on  account  of  the  trust,  as  it  was  his 
plain  duty  to  have  done.  His  accounts  were  kept  mainly  in  memo- 
randum books  and  bank  book  stubs,  and  his  vouchers  consist  in 
part  of  receipts  and  in  part  of  his  own  checks,  drawn  to  cover  items 
contained  in  his  reports.  Because  of  his  failure  to  keep  proper  ac- 
counts, the  master  observes  that,  "It  was  with  great  difficulty  that 
anything  could  be  sifted  out  from  it  which  would  aid,  *  *  *  to 
any  great  extent,  in  arriving  at  a  proper  conclusion."  The  receiver 
seems  to  have  acted  upon  the  theory  that  he  could  manage  the 
property  committed  to  his  charge  as  if  it  was  his  private  property, 
and  not  a  public  trust,  keeping  no  accounts  other  than  such  as  be 
found  it  convenient  to  keep  for  his  private  information.  For  that 
reason,  if  the  rule  applicable  to  such  cases  was  strictly  applied,  he 
could  be  denied  any  compensation  .for  his  services.  The  master, 
however,  took  a  more  liberal  view,  resolving,  as  he  says,  every 
question  in  favor  of  the  receiver,  when  he  was  in  doubt  whether  an 
item  claimed  as  an  expenditure  should  be  allowed  or  disallowed. 
We  have  no  doubt  that  the  allowances  made  in  behalf  of  the  re- 
ceiver, both  fffl*  compensation  and  for  expenditures,  were  fully  as 
great  as  they  ought  to  have  been,  and  the  order  made  below  is 
accordingly  affirmed. 


OHICE  et  al.  T.  FULLER  et  al. 
(Olrcalt  Ooort  of  Ai^ealB,  Seventh  Olrcalt  January  21.  UKtt.) 

No.  882. 

l  gobporatiohb— llabilitt  ov  dlreotosb— nkslieekce  ik  psrforhahct  of 
Duty. 

Directors  of  an  Insolrent  mantifactnrinf  corporation  cannot  be  held 
IndlTldually  liable  to  credttora  either  on  the  grronnd  of  negligence  In  the 
discharge  of  their  doty  or  ander  the  statute  of  Illinois  because  tbey 
declared  and  paid  a  dividend  to  stockholders  when  the  company  was  In- 
aolvent,  and  permitted  the  creation  of  Indebtedness  exceeding  Its  cap- 
ital stock,  where  It  Is  not  satl8fact<^ly  shown  that  la  the  exercise  of 
ordinary  diligence  they  should  have  known  that  the  company  was  In- 
solvent  whm  the  dividend  was  det^red,  or  that  the  Indebtedness  was 
being  created;  and  the  evidence  la  Insufficient  to  charge  them  with  no- 
tice of  such  facts  where  It  shows  that  the  president,  who  was  the  active 
manager  of  the  business,  deliberately  wrecked  the  company,  and  de- 
frauded boUi  stockholders  and  creditors  by  embezElli^  the  iHX>ceed8  of 
goods  sold  and  substituting  flctltioas  notes,  purporting  to  have  been 
given  by  customers  therefor,  and  by  falsifying  the  books,  which  faned 
to  show  Indebtedness  for  materials  purchased  on  credit,  but,  on  the  con- 
trary, showed  the  company  to  be  solvait  and  the  business  prosperoii*, 
and  tt  does  not  appear  that  the  directors  had  any  reason  to  ■aspect  -Uie 
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president's  Integrity  until  after  tbe  dlTldeod  had  been  declared  and  the 
Indebtedness  created.^ 

%,  Samb— Vauditt  or  UoBTOAen— Prbpbbbmcb  aw  Dirbctorb  and  Stock- 

BOLDRBfi. 

A  mortgage  given  by  a  corporation  to  secure  bonds  Issued  to  pay  Its 
indebtedness  to  two  banks,  In  which  directors  and  stockholdos  of  the 
corporation  were  large  stockholders,  at  a  time  when  the  corporatton  was 
In  ftict  InaolTent,  and  shortly  befwe  It  suspended  biulness,  Md,  under 
the  evidence,  to  have  been  glren  in  good  faith,  while  the  corporation 
was  a  going  concern,  and  In  the  expectation  that  its  business  would  be 
continued,  and  to  be  valid,  the  directors  and  stockholders  who  were 
secured  thereby  b^ng  Ignorant  of  the  company's  insolvent  condition. 

Onmcnp,  Glrcnlt  Jodge^  dlsMUtlng. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Northern  District  of  Illinois. 

The  bill  was  by  appdianta.  Judgment  credftors  of  the  Northwestern  Shoe 
Oompany,  and  In  b^alf  of  all  other  creditors  of  that  company  who  might 
join  in  the  suit  against  the  appeUeea,  (a)  to  set  aside  certain  alleged  pref- 
erences said  to  have  been  made  by  the  directors  and  officers  of  the  Shoe 
Company  to  the  appellees.  Allen  G.  Fuller,  the  First  National  Bank  of  Belvl- 
dere  and  the  Second  National  Bank  of  Belvidere;  (b)  to  hold  the  directors 
and  officers  (Allen  C  Fuller,  John  J.  Foote,  David  D.  Sabln,  and  Calvin  D. 
May  and  Steven  D.  Hay,  as  executors  of  Bzra  May,  deceased,  being  the  only 
ones  tnvolved  in  this  appeal)  responsible  to  appeUants  for  alleged  ne^igence 
in  the  management  of  the  assets  and  proper^  of  tbn  company;  (c)  to  hold 
the  directors  liable  for  assenting  to  and  paying  a  dividend  when  tbe  corpo- 
ration was  Insolvent;  and  (d)  to  hold  the  directors  liable  for  assenting  to  xbt 
Incurring  of  Indebtedness  In  excess  of  the  capital  stock  of  the  corporation. 

Upon  the  filing  of  the  respective  answers  of  appellees,  and  the  replication, 
the  court  below  referred  tbe  cause  to  a  master,  who  found.  In  substance,  as 
follows:  (a)  That  the  directors  were  liable  to  the  complaining  creditors  for 
D^igent  discharge  of  their  duties;  <b)  that  the  directors  were  liable  for  the 
declaration  and  payment  of  a  dividend  when  the  shoe  company  was  Inscd- 
vent;  (c)  that  the  directors  were  liaUe  for  assenting  to  indebtedness  of  the 
company  In  excess  of  Its  capital  stock;  and  (d)  that  the  payments  made 
to  the  First  and  Sec(»  <l  National  Banks  of  Belvidere  and  Allen  O.  Fuller 
from  the  avails  of  the  twenty-five  thousand  Increase  of  stock,  and  the  la- 
snance  and  delivery  of  the  fifty  thousand  dollars  of  bonds  (hereinafter  set 
forth  more  at  large),  were  In  the  nature  of  a  fraudulent  preferoice,  and 
should  be  vacated,  and  the  mortgage  set  aside. 

Elxceptlons  were  filed  by  the  appellees,  and  sustained  by  the  court  below, 
and  tbe  Mil  dismissed.  From  this  decree  the  appeal  Is  prosecuted. 

Tbe  fnrtber  facts  are  stated  in  the  opinion  ot  the  court. 

The  oi4nton  of  tbe  circuit  court  by  JENKINS.  Circuit  Judge,  was  as  fol- 
lows: 

"I  bave  given  to  this  case  a  careful  conaldraratton  of  the  evidence  and  the 
ar^moita  of  connsti,  but  am  compelled  to  state  the  conclusions  to  which 
my  mind  is  forced  without  elaboration  or  special  argument  The  case  pre- 
SMits  itself  in  four  aspects:  (a)  General  liability  of  the  directors  for  negli- 
gence; (b)  their  liability  under  the  statutes  of  Illinois  for  assenting  to  the 
incunlDg  of  Indebtedness  beyond  tbe  capital  stock  of  the  corporaUon;  (c) 
tfaelT  liability  under  the  statutes  of  Dllnols  for  assenting  to  and  paying  a 
dividend  when  the  corporation  was  Insolvent;  and  (d)  invalidity  of  the  trust 
deed  executed  July  1.  188(2. 

**nie  general  i»indples  by  wbich  to  judge  tbe  liability  of  directors  for 
n^Vgeae^  are  anthorltatiTdy  established  by  the  decision  In  Brlggs  v. 
Spaniding,  141  U.  8.  182.  U  Bnp.  Ot  991.  8S  li.  Bd.  062.  and  are  also  well 


<■  Persona]  llablltty  of  directors  of  corporations  f<T  negligence,  see  notes  to 
BoMnson  t.  Hall,  12  a  C.  A.  680;  Warner  v.  Fenoyer,  8S  a  a  A.  230. 
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■ststeA  In  Assoclatloii  t.  ChUds,  82  Wis.  460.  62  N.  W.  600,  S3  Am.  8t  Rep.  57. 
The  statute  of  lUlnols  Imposing  liability  upon  directors  for  asseDting  to  in- 
debtedness In  excess  ot  capital  stock  1b  paragraph  16,  c.  32,  p.  1007,  1  Starr 
ft  C.  Ann.  St  (2a  Ed.),  and  prorldes  that  a  director,  assentiBg  to  tbe  In- 
cvrtins  of  indebtedness  a  coiporatJon  in  excess  of  Its  capital  stock,  shalt 
tM  personally  and  individually  liable  for  sncb  excess  to  the  creditors  of  sacb 
corporation.  Tills  statute,  as  I  think,  clearly  Implies  that  the  director  as- 
B^tlng  must  do  BO  knowingly,  or  be  guilty  of  such  gross  negligence  with 
respect  to  informing  himself  of  ttie  conditions  of  the  corporation,  when  pru- 
Aeat  action  wonid  readily  bare  Infcrmed  him  of  Its  condition,  that  the  law 
will  presume  knowledge.  The  liability  Imposed  by  statute  upon  directors 
with  respect  to  the  declaring  of  dividends  undtf  certain  conditions  is  para- 
graph 19  of  the  same  chapter,  and  Implies  the  same  assent  and  knowledge 
upon  the  part  of  tbe  director  in  declaring  a  dividend  when  tbe  company  Is 
Insolvent,  or  whlcb  would  raidex  It  InsolTent,  or  which  would  Impair  Its 
capital  stock. 

"The  fraud  which  .wrecked  this  corporation  was  artful,  bold,  and  cun- 
ningly concealed.  Graff,  the  president,  and  Us  co-cotuplrators,  purposely 
omitted  to  report  to  and  concealed  from  the  bookkeeper  and  directors,  and 
purposely  omitted  to  enter  upon  the  books  of  the  corporation,  all  of  the  pur- 
chases made,  so  that  much  of  tbe  Indebtedness  of  the  corporation  for  goods 
purchased  was  concealed  from  the  bookkeeper  and  from  the  dlrectora. 
Graft  caused  to  be  shipped  to  COiicago  to  flctitions  consignees  a  large  amount 
of  manufactured  goods,  sold  them  there  for  ^di.  and  appropriated  the  pro* 
ceeda.  He  returned  to  the  company  fictitious  or  forged  notes  as  tbe  avails 
of  tiie  property  sold;  these  pretended  sales,  of  course,  being  reported  by  him 
and  appearing  upon  the  books  of  the  corporation.  These  notes  were  dis- 
counted by  Graft  for  the  corporation  with  the  banks  at  Belvldere.  and  fur- 
nished the  means  by  which  tbe  business  was  conducted.  I  fall  to  find  in  the 
evidence  any  actionable  negligence  upon  the  part  of  tbe  directors,  who  have 
excepted  to  the  master's  report.  When  the  citizens  of  Belvldere  first  be- 
came Interested  In  the  OrafF  concern,  and  procured  Its  removal  to  Belvldere, 
they  subscribed  for  and  paid  In  in  cash  $lh,000  to  the  eapltel  stock,  and  the 
donation  In  addition  of  $7,900.  The  inventory  of  tiie  proper^  put  In  'by 
Graft  and  Harris  was  procured  to  be  made  by  those  cltlscns  of  Belvldere 
who  had  Interested  themsdves  in  the  concern,  and  It  was  valued  at  $25,000. 
the  amount  Invested  or  supposed  to  be  Invested  by  Graft  and  Harris,  who 
were  the  active  conductors  of  the  business.  They  appeared  to  the  citizens 
of  Belvldere  as  active,  energetic  business  men.  There  was  nothing  to  sug- 
gest that  Graff  and  Harris  were  not  as  honorable  as  they  were  energetic. 
It  Is  said  that  the  directors  failed  to  have  examination  of  the  books.  If  this 
be  true,  with  respect  to  any  particular  period  of  the  tirae,  sncb  examination 
would  have  disclosed  nothing  of  tbe  fraud,  and  would  liave  led  to  no  result 
These  directors,  who  are  sought  to  be  charged  with  liability  for  negligence, 
acted  certnhily  In  entire  good  faltb.  In  the  early  part  of  1892,  they  took 
the  unissued  stock  of  $10,000  at  par  or  over,  advancing  their  own  mr>ney 
to  aid  the  concern.  As  late  as  the  28th  of  June,  to  the  1st  of  July.  1892.  they 
increased  the  capital  stock  by  tbe  sum  of  $25,000  to  relieve  tbe  corporation 
from  what  they  supposed  to  be  temporary  embarrassment  arising  from  at- 
tempting to  do  too  large  a  business  on  a  capital  of  $50,000.  and  paid  In  their 
own  money  Into  the  concern.  When  Harris  became  obnoxlons,  for  some 
reason,  to  the  directers.  or  some  of  them,  they  purchased  his  stock  at  above 
par,  and,  as  they  supposed,  got  him  out  of  the  concern.  They  certainly 
acted  In  entire  good  faltb.  and  evidenced  their  confid«ice  In  tbe  eorpwatlon 
by  their  constant  Investment  of  money.  They  had  no  interest  to  subserve 
except  to  protect  the  corporation.  Its  creditors,  and  themselves.  I  have  been 
unable  to  see  any  one  act  of  neglect  upon  tbetr  part  during  tbe  time  they 
respectively  held  their  offices  as  directors,  which  resulted  In  injury  to  the 
creditors.  Under  the  decisions  referred  to  I  am  of  opinion  that  they  are  not 
liable  for  negligence.  I  may  add  with  respect  to  the  director  (Uay)  wh  > 
departed  this  life  before  the  report  of  the  master,  and  whose  executors  have 
been  substituted  In  his  place,  that  In  my  judgment  the  action  for  such  neg- 
llgenee,  IrrespscttTe  of  statutory  liability,  does  not  survive  the  deatii  of  tiie 
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purtj.  bat  dlM  with  him;  uid  the  execntors  should  be  dlscharced.  also,  npon 
fint  ground. 

*^Itb  respect  to  the  llabUltr  Imposed  br  the  st&tnte  for  assentlnff  to  debts 
hi  excess  of  the  capital  stock,  It  Is  contended  that  the  corporation  Indorse- 
ment of  business  paper  discounted  at  the  banks  Is  a  liabtUty  within  the 
meaning  of  the  statute.  The  liability  of  the  corporation  as  Indorser  had  not 
been  fixed.  It  was  contingent  upon  nonpayment  of  the  notes  at  maturity, 
and  the  corporation  being  charged  by  proper  proceedings  for  the  amount  of 
the  note,  I  do  not  think  the  statute  contemplates  such  an  Indebtedness  as 
that,  for  It  would  be  wholly  Impossible  for  any  stock  corporation  to  carry 
on  business  withoot  rendering  all  Its  dlrectmrs  personally  liable.  The  In- 
debtedness contemplated  In  the  statute  Is  the  direct  and  absolute  liability 
of  the  corporation  for  the  goods  and  property  procured  for  its  use.  Elim- 
inating this  feature  v.t  the  transaction,  there  Is  nothing  upon  the  books  to 
show  that  the  Indebtedness  of  the  corporation  exceeded  its  capital  stock  at 
the  time  changed,  nor  anything  to  show  that  these  directors  knowingly  as- 
sented to  such  increase,  or  were  guilty  of  any  neglect  of  proper  action  which 
would  have  Informed  them  of  the  true  condition  of  affairs  brought  about 
by  the  fraud  of  Graff  and  his  co-consplrators.  The  same  may  also  be  said 
with  respect  to  the  declaration  of  a  dividend  In  the  early  part  of  1892.  The 
trial  balance  presented  to  the  board  by  the  president  of  the  company,  show- 
ed, as  did  the  books,  a  profit  which  warranted  a  dividend.  That  the  actual 
fact  did  not  so  warrant  was  because  the  concealed  fraud  of  Oraff  dltber 
rendered  the  company  Insolvent  at  that  time,  or  made  the  declaring  of  a 
divided  Improvident  But  most  certainly  these  directors  did  not  assent  to 
the  declaration  of  a  dividend  with  any  knowledge  of  such  insolvency  or  Im- 
provldency.  I  find  nothing  in  the  testimony  or  In  the  facts  reported  by  the 
master  which  warrants  the  conclusion  reached  with  respect  to  the  liability 
of  tbe  directors  upon  either  of  the  three  grounds  considered. 

"I  have  had  more  doubt  with  respect  to  the  validity  of  tbe  mortgage  of 
J11I7  1*  i£02,  under  which  $60^000  of  bonds  wa%  Issued  to  retire  the  Indebt- 
edness of  Uie  bank.   The  court  of  appeals  for  tbe  circuit  In  Sutton  Mfg. 
Co.  v.  Hutchinson,  11  C.  G.  A.  330.  63  Ted.  496,  24  IT.  S.  App.  147.  had  occa- 
sion to  consider  when  and  under  what  circumstances  a  corporation  could 
prefer  creditors,  and  It  was  tbere  ruled  that  when  a  corporation  has  become 
insolvent  and  suspends  the  prosecution  of  Its  business,  or  when  it  Is  seen 
that  the  business  can  no  longer  be  prosecuted,  then  tbe  directors  become 
trustees  for  all  the  creditors  and  cannot  give  a  preference.    Does  thla  case 
fall  within  that  ruling?  Contemporaneously  with  the  Issuing  of  this  mort- 
gage the  directors  Increased  the  capital  stock,  and  paid  their  own  money 
therefor  to  take  up  the  Indebtedness  of  the  corporation;  and  at  the  same 
time.  In  order,  as  they  supposed,  to  place  the  company  upon  a  Arm  basis, 
and  to  take  up  all  the  outstanding  Indebtedness  to  the  banks  of  which  they 
were  Informed,  issued  this  trust  deed,  proposing  to  continue  the  business, 
and  having  no  knowledge  at  that  time  of  tiie  frauds  of  Graff  and  Harris 
and  tbelr  co-consplrators.  They  did  not  acquire  that  knowledge  until  after  Sep- 
tember 2,  1892,  when,  It  would  seem,  creditors  of  the  company  came  forward 
with  attachments,  of  whose  debts  they,  up  to  that  time,  bad  no  knowledge 
whatevw,  at  least,  as  to  the  amount,  and  whose  debts,  or  the  most  thereof, 
did  not  appear  upon  the  books,  and  they  then  ascertained  that  these  notes, 
whicta  Graff  had  turned  ovor  In  payment  of  suppcned  purchases  and  sales 
of  goods,  were  flctltloas,  and  the  fraud  was  disclosed  which  wrecked  flie 
corporation.    There  was  no  intent  by  this  trust  deed  to  give  a  preference 
to  these  banks  over  other  creditors.    It  was  .  supposed  that  all  creditors 
would  be  taken  care  of  and  the  treasury  of  the  corporation  repleted  by  funds 
arising  from  the  subscriptions  to  further  stock.  There  was  no  design  to  close 
up  the  corporation,  but  the  purpose  and  object  was  to  continue  Its  business, 
and  as  it  seemed  to  the  directors  It  could  be  continued  successfully  and 
profitably.   That  there  was  failure  In  this  regard  arose  from  no  fault  of 
theirs,  but  from  the  subsequently  discovered  frauds  of  Graff  and  Harris 
which  had  been  concealed  from  the  directors.   I  think,  therefore,  that  under 
the  clrcnmstancet  this  trust  deed  was  valid  and  effectual  to  secure  tbe 
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twndB,  BDd  tbat  tbeir  Issue  of  boods  was  valid  In  tlie  bands  of  the  credlton 
t9  whom  they  were  delivered. 

"It  follows  tbat  this  bill  most  be  dismissed  as  to  the  defendants  Foote, 
Sabln.  Fuller,  the  executors  of  May.  the  Kirst  National  Bank  of  Beivldere, 
and  tbe  Second  National  Bank  of  Belridere.  With  respect  to  the  exceptions 
filed,  they  are  all  snstalned,  except  the  tenth  exception  of  tbe  defendant 
Fuller,  which  la  overruled,,  and  the  eighteenth,  twenty-third,  and  twenty- 
fourth  exceptions,  which  are  overmled,  because  not  specific.  Of  tbe  exceiv- 
tlons  of  Foote  and  Sabln,  the  first  exception  Is  oTerruled,  and  tbe  last  sen- 
tence of  the  ninth  is  overruled.  The  twenty-eighth  exception  Is  ova-mted. 
The  twenty-nlntb.  thirty-fourth,  and  tblrty-flfth  are  ovemiled  because  not 
spedflc.  I  have  not  the  exceptions  filed  by  tbe  executors  of  May  before  me. 
but  the  views  stated  will  Indicate  which  exceptions  should  be  sustained  and 
which  OTerruled.  A  decree  may  be  prepared  In  conformity  with  this  oplnlm." 

Wm.  Z.  Manning  and  A.  W.  Bulkley,  (or  appellants. 
Frank  F.  Reed  and  Charles  H.  Aldrich,  for  appellees. 

Before  GROSSCUP.  Circuit  Judge,  and  BUNN  and  SEAMAN, 
District  Judges. 

After  the  foregoing  statement,  the  opinion  of  the  court  was  de- 
livered by  GROSSCUP,  Circuit  Judge. 

The  facts  rightly  settled,  this  case  involves  no  controverted  ques- 
tions of  law.  The  evidentiary  facts  are  voluminous,  but  the  find- 
ings upon  which  the  case  turns,  including  what  seems  necessarily 
prefatory,  may  be  summed  up  as .  follows : 

In  1890  the  Northwestern  Shoe  Company  of  Chicago  entered  into 
negotiations  with  certain  citizens  of  Belvidere,  Illinois,,  looking  to- 
ward the  transfer  of  the  shoe  company  from  Chicago  to  Belvidere. 
As  a  result  of  these  negotiations,  a  public  meeting  was  held  in  Belvi- 
dere, and  a  committee  consisting  of  three  of  its  citizens,  John  Han- 
nah, Levi  Murch,  and  James  Cook,  was  appointed  to  visit  the  fac- 
tory of  the  shoe  company  at  Chicago,  and  investigate  the  standing 
of  the  concern  and  its  management. 

The  committee  proceeded  to  Chicago;  made  an  examination  of 
the  machinery,  books,  and  stock  in  trade  of  the  company;  had  con- 
versations with  Barnett  GraiT,  its  then  president,  and  Frank  Harris, 
its  then  secretary,  respecting  the  profits,  assets  and  business  of  the 
company;  and,  upon  returning  to  Belvidere,  submitted  a  report 
favoring  the  transfer. 

In  reliance  upon  this  report,  the  citizens  of  Belvidere  accepted  a 
proposition  submitted  to  them  by  Bamett  Graff,  asking,  as  a  consid- 
eration for  the  transfer,  that  the  capital  stock  of  the  company — then 
five  thousand  dollars— 4)e  increased  to  fifty  thousand  dollars;  that 
twenty-five  thousand  dollars  of  this  stock  be  issued  to  Bamett  Graff, 
Frank  Harris  and  Jacob  Graff,  in  return  for  tools,  machinery  and 
merchandise  to  be  transferred ;  that  the  citizens  of  Belvidere  sub- 
scribe for  fifteen  thousand  dollars ;  leaving  ten  thousand  dollars 
of  the  stock  in  the  treasury.  It  was  asked,  also,  that  a  donation 
should  be  made  to  the  company  of  seven  thousand  five  hundred  dol- 
lars for  the  purchase  of  a  site  upon  which  to  erect  a  factoi^ ;  the 
shoe  company,  on  its  part,  to  employ,  for  a  certain  period  of  years, 
R  minimum  number  of  men  in  such  factory ;  and  to  give  a  mortgage 
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upon  the  land  and  buildings  so  purchased  and  erected  as  security 
therefor. 

In  pursuance  of  the  above  arrangement,  the  citizens  of  Belvidere 
named  Allen  C  Fuller*  John  Hannah,  Ezra  May.  W.  D.  Swail,  S. 
S.  Whitman  and  £.  L.  Lawrence,  a  committee  to  secure  the  cash 
bonus  of  seven  thousand  five  hundred  dollars,  and  to  sell  the  fifteen 
thousand  dollars  stock  of  the  company.  This  committee  selected  the 
site  and  erected  the  factory,  at  a  total  cost  of  thirteen  thousand  five 
hundred  dollars,  and  turned  the  balance,  nine  thousand  dollars,  over 
to  the  treasury  of  the  company. 

Accordingly,  Barnett  Graff,  Jacob  Graff,  and  Frank  Harris, 
shipped  to  Belvidere  the  macl^nery,  tools,  fixtiu-es,  etc.,  belonging 
to  the  Northwestern  Shoe  Company  in  Chicago,  which  were  ap- 
praised at  the  instance  of  the  committee,  by  Samuel  C.  Tribou  (gen- 
eral manager  and  superintendent  of  the  Rockford  Shoe  Company 
of  Rockford,  Illinois)  at  twenty-five  thousand  dollars;  and  there- 
upon stock  to  that  amount  was  issued  to  Barnett  Graff  and  his 
associates,  certificates  amounting  to  fifteen  thousand  dollars  being 
issued  to  the  Belvidere  stockholders. 

February  X3,  1891,  having  completed  the  work  intrusted  to  it,  the 
committee  submitted  a  written  report  to  the  stockholders  of  the  re- 
organized Northwestern  Shoe  Company,  and  were  discharged ;  and 
F.  R.  Smiley,  Ezra  May,  Barnett  Graff,  Jacob  Graff,  and  Frank 
Harris  were  thereupon  elected  directors  of  the  new  company,  Bar- 
nett Graff  being  elected  president  and  treasurer,  and  Frank  Harris 
secretary.  January  11,  i8p2,  Allen  C.  Fuller,  D.  D.  Sabin,  Barnett 
Graff,  John  Hannah,  and  Frank  Harris  were  elected  directors.  Jan- 
uary 20,  x8q2,  E.  L.  Ifawrence  succeeded  Frank  Harris  as  director. 
March  9,  1892,  John  J.  Foote  succeeded  Allen  C.  Fuller  as  director. 
No  further  change  took  place  on  the  board  until  August  9,  1892, 
when  John  J.  Foote  was  succeeded  by  Irving  Terwilliger. 

The  shoe  company  continued  doing  business  until  September  2, 
1892.    In  the  meantime  the  ten  thousand  dollars  treasury  stock  was 
issued  at  par,  and  the  money  therefor  received ;  and  June  28,  1892, 
a  further  issue  of  twenty-five  thousand  dollars  of  stock  was  made — 
ten  thousand  being  taken  by  Graff,  and  the  balance  by  the  Belvi- 
dere stockholders  and  directors — the  avails  being  used  to  pay  off 
the  indebtedness  to  the  First  and  Second  National  Banks  of  Belvi- 
dere and  Allen  C.  Fuller.   July  i,  1892,  bonds  were  issued  to  the 
amount  of  fifty  thousand  doll^s,  secured  by  trust  deed  upon  the 
entire  property,  and  were  used  to  take  up  the  indebtedness  then  due 
to  the  First  and  Second  National  Banks  of  Belvidere.  Additional 
to  these  transactions,  during  this  interval,  Graff,  in  the  name  of 
the  shoe  company,  contracted  debts  with  other  parties,  on  account 
of  £^oods  purchased,  to  the  amount  of  some  twenty-eight  thousahd 
dollars,  inclusive  of  the  indebtedness  due  to  the  complaining  cred- 
itors.   But  only  a  small  amount  of  this  appeared  on  the  books  of 
the  company.   When  the  crash  came  in  September,  1892,  the  avail- 
able assets  did  not  exceed  thirty-one  thousand  dollars;  it  being 
found,  among  other  things,  that  of  the  outstanding  accounts  and 
bills  receivable,  amounting  in  all  to  some  ninety  thousand  dollars. 
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as  shown  by  the  books  to  be  due  the  company,  only  about  five  thou- 
sand dollars  were  collectible,  the  balance  being  largely  fictitious. 

There  is  no  doubt  that  these  transactions  concealed  and  carried 
out  A  monstrous  fraud ;  but  it  is  not  insisted  that  the  appellees  were 
purposely  parties  to  the  fraud ;  indeed,  they  were,  to  a  large  degree, 
victims,  for  they  continued  putting  into  the  company,  from  time  to 
time,  fresh  money.  The  deception  that  was  practiced  upon  the 
complaining  creditors,  and  also  upon  the  appellees,  was  brought 
about  principally  by,  (a)  a  gross  overvaluation  of  the  assets,  at  Chi- 
cago, upon  which  the  twenty-five  thousand  dollars  par  value  stock 
was  issued  to  the  Graffs  and  Harris;  (b)  the  imposition  upon  the 
banks,  and  the  shoe  company  of  fictitious  notes,  said  by  Graff  to  be 
in  payment  by  customers  of  goods  previously  sold ;  (c)  a  continua- 
tion, after  removal  to  Belvidere,  of  this  practice  of  bringing  for- 
ward and  discounting  fictitious  notes  upon  the  pretense  that  they 
were  in  payment  of  goods  sold  to  various  customers;  (d)  the  re- 
moval from  the  factory  of  manufactured-  goods  ostensibly  shipped 
to  designated  consignees,  but,  in  fact,  sold  for  cash,  and  the  pro- 
ceeds appropriated  by  Graff ;  and  (e)  omission  from  the  books  of 
the  company  of  the  greater  part  of  purchases  made  (including  those 
from  cotnplaining  creditors)  whereby  a  large  portion  of  the  indebt- 
edness of  the  company  was  concealed  from  tiie  stockholders  and 
directors. 

There  is  nothing  in  the  record  showing  that  the  appellees,  either 
as  individuals,  or  directors,  actually  knew  that  the  company  was  in- 
solvent when  the  dividend  complained  of  was  declared;  or  that, 
prior  to  June,  1892,  the  indebtedness  of  the  company  exceeded  the 
capital  stock.  The  contention,  at  most,  is  that,  owing  to  their  neg- 
ligence in  taking  note  of  the  affairs  of  the  company,  they  con- 
structively had  such  knowledge.  The  whole  question  of  liability  in 
these  respects  seems  to  center  around  the  inquiry.  Should  the  ap- 
pellees, in  the  exercise  of  the  diligence  required  of  them  by  law,  have 
known,  at  the  time  of  the  transactions,  the  true  state  of  the  com- 
{Kuiy's  affairs. 

After  a  careful  study  of  all  the  evidence,  our  conclusions  respect- 
ing the  general  questions  of  fact  involved  may  be  stated  as  follows: 

First,  taking  into  consideration  everything  that  would  naturally 
influence  the  committee,  including  a  reasonable  confidence  in  the 
statements  of  Graff,  and  doubtless  some  anxiety  to  obtain  for  their 
town  the  industry  represented  by  the  shoe  company,  it  is  not  dear 
that  men  of  ordinary  carefulness,  acting  in  their  place,  would  have 
discovered  that  the  company's  Chicago  assets  were  overvalued. 

Second,  it  is  not  satisfactorily  shown  that,  until  near  the  culmina- 
tion of  the  company's  career,  and  after  the  indebtedness  due  to  the 
complaining  creditors  had  been  contracted,  the  appellees  had  the 
means  of  knowing,  without  the  exercise  of  unusual  acuteness  and 
diligence,  that  the  notes  said  by  Graff  to  have  been  in  payment  of 
goods  sold  to  various  customers  were,  in  fact,  fictitious. 

Third,  it  is  not  satisfactorily  shown  that  there  came  to  the  di- 
rectors, prior  to  the  failure,  evidence  to  put  them  upon  noftiM  that 
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the  goods  shipped  from  the  factory  to  the  consignees  named  on  the 
books  were,  in  fact,  never  delivered  to  such  consignees. 

Fourth,  there  is  not  evidence  sufficient  to  justify  a  finding  that, 
until  near  the  culmination  of  the  company's  career,  and  after  the  in- 
debtedness to  the  complaining  creditors  had  been  contracted,  the 
appellees  ought,  in  the  exercise  of  ordinary  diligence,  to  have  known 
that  the  books  were  falsely  kept,  and  that  there  existed,  from  time 
to  time,  indebtedness  that  was  not. shown  there. 

Upon  the  basis  of  these  findings,  we  cannot  hold  the  appellees 
chargeable  on  account  of  the  dividend  dedared,  for,  at  the  tmie  the 
dividend  was  so  declared,  they  had  no  means,  sufficient  to  put  them 
on  notice,  of  knowing  the  insolvency  of  the  company;  nor  can  we 
hold  the  appellees  to  have  assented  to  indebtedness  in  excess  of  the 
capital  stock,  for,  at  the  time  the  indebtedness  was  created,  they  had 
no  means,  sufficient  to  put  them  upon  notice,  of  knowing  that 
such  indebtedness  was  being  created ;  nor  can  we  hold  them  liable, 
upon  any  common-law  obligation,  to  the  complaining  creditors,  for 
negligent  discharge  of  their  duties,  for,  at  the  time  the  debts  due 
the  complaining  creditors  were  contracted,  the  appellees  had  no 
means,  sufficient  to  put  them  on  notice,  of  knowing  that  the  affairs 
of  the  company  were  not  being  honestly  managed,  and  that  the 
comx>any  was  not  financially  sound. 

Upon  the  remaining  question — ^the  preference  given  to  Fuller  and 
the  banks — the  members  of  the  court  entertain  a  difference  of  opin- 
ion. 

The  majority  of  the  court  are  of  the  opinion  that  the  mortgage 
or  trust  deed  of  July  l,  1892,  securing  fifty  thousand  dollars  of  bonds, 
was  authorized  in  good  faith  to  retire  that  amount  of  bona  fide  cor- 
porate indebtedness  to  the  banks,  and  so  used  and  accepted  in  like 
good  faith,  and  that  the  mortgage  was  executed  by  a  going  con- 
cern, to  secure  its  indebtedness,  after  the  stockholders  had  put  in 
their  capital  for  the  undoubted  purpose  of  continuing  the  business; 
which  was  so  continued  up  to  the  failure  of  September,  1892. 

Upon  this  finding  of  fact — not  concurred  in,  however,  by  the 
writer  of  this  opinion — the  transaction  would  not  be  within  the  con- 
denmation  of  Sutton  Mfg.  Co.  v.  Hutchinson,  24  U.  S.  App,  145,^ 
II  CCA.  320^  63  Fed.  496,  or  any  case  cited,  but  is  upheld  in  all 
material  features  by  the  authorities,  both  federal  and  state.  HoUins 
V.  Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,- 37  L.  Ed.  1113;  Sand- 
ford  Fork  &  Tool  Co.  v.  Howe,  Brown  &  Co.,  157  U.  S.  312,  15 
Sup.  Ct.  621,  39  L.  Ed.  713;  Rockford  Wholesale  Grocery  Co.  v. 
Standard  Grocery  &  Meat  Co.,  175  111.  89,  51  N.  E.  642,  67  Am.  St. 
Rep.  205,  and  cases  cited.  In  the  Sutton  Case,  the  insolvent  corpo- 
ration mortgaged  all  its  property  to  another  corporation  to  secure 
Its  over-drafts,  with  the  mtention  and  effect  of  closing  all  further 
prosecution  of  its  business  immediately  thereupon;  and  this  when 
both  corporations,  debtor  and  creditor,  were  managed  by  the  same 
officers  and  directors  and  the  capital  stock  owned  substantially  by 
the  same  persons.  On  the  contrary,  in  the  finding  of  fact  arrived 
at  by  the  majority  of  the  Court,  the  mortgage  under  consideration 
was  executed  by  a  going  concern  to  secure  its  indebtedness  for  the 
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purpose  of  continuing  the  business,  and  was  reinforced  by  fresh 
money  contributed  by  the  stockholders  in  good  faith  to  the  same 
end.  This  unquestionably  would  bring  this  case  clearly  within  the 
distinctions  pointed  out  in  Sandford  Fork  &  Tool  Co.  v.  Howe, 
Brown  &  Co.,  supra,  as  sustaining  the  mortgage  there  in  question. 

In  addition  to  this,  the  majority  of  the  Court  are  ol  the  opinion 
that  the  fact  that  two  of  the  five  directors  of  the  shoe  company,  or 
that  certain  of  its  stockholders,  were  likewise  either  directors  or 
stockholders  of  one  or  the  other  bank,  receiving  the  security — all 
being  free  from  knowledge  of  the  true  state  of  affairs  as  heretofore 
indicated — cannot  in  any  view  operate  to  invalidate  the  security 
in  favor  of  the  banks,  accepted  in  good  faith,  where  a  large  propor- 
tion of  the  banks'  shareholders  are  not  shareholders  in  the  shoe  com- 
pany; nor,  can  the  further  fact,  that  directors  or  stockholders  of 
the  shoe  company  were  guarantors  of  any  part  of  the  indebtedness 
of  that  company  to  the  banks  impugn  that  security  thus  given,  as 
the  case  is  not  thus  within  the  rule  against  the  preference  of  cor- 
porate indebtedness  to  a  director.  Rockford  Wholesale  Grocery 
Co.  v.  Standard  Grocery  &  Meat  Co.,  I7S  HI-  8g,  93,  51  N.  E.  642, 
67  Am.  St.  Rep.  205 ;  Sandford  Fork  &  Tool  Co.  v.  Howe,  Brown 
&  Co.,  supra.  As  held  in  Hollins  v.  Iron  Co.,  150  U.  S.  371,  382, 14 
Sup.  Ct.  127,  37  L.  Ed.  1113  (approved  in  Manufacturing  Co.  v. 
Hutchinson,  supra),  the  doctrine  is  well  settled  in  the  federal  courts 
"that  the  property  of  a  private  corporation  is  not  burdened  with 
any  specific  lien  or  direct  trust  in  favor  of  general  creditors"  and 
prior  to  the  Bankrupt  Act  of  1898  it  was  uie  established  rule  in 
Illinois  that  an  insolvent  corporation  is  at  liberty  to  prefer  cred- 
itors not  officers  of  the  company.  Blair  v.  Steel  Co.,  159  111.  350, 
364,  42  N.  E.  895,  31  L.  R.  A.  269,  and  cases  cited.  In  this  judg- 
ment the  writer  of  this  opinion  would  concur  were  he  able  to  see 
that  the  directors  and  stockholders  of  the  bank  receiving  the  security 
were  at  the  time  free  from  knowledge  of  the  shoe  company's  true 
state  of  affairs. 

I  cannot,  however,  bring  myself  to  see  the  facts,  cmterihg  around 
the  preference  transaction,  as  the  majority  of  the  Court  luve  seen 
them,  and  feel  that  it  may  be  excusable  to  state  my  own  conclusions 

in  this  respect. 

July  I,  1892,  the  board  of  directors  of  the  shoe  company  con- 
sisted of  John  J.  Foote,  Barnett  Graff,  John  Hannah,  E-  L-  Law- 
rence and  D.  D.  Sabin.  On  this  date  Foote  was  a  stockholder  in 
both  banks,  and  a  director  of  the  First  National  Bank;  and  Sabin 
was  a  stockholder,  director  and  vice-president  of  the  Second  National 
Bank.  Allen  C.  Fuller,  a  director  of  the  shoe  company  from  Janu- 
ary zi,  Z892,  until  March  8,  1892,  was,  during  that  period,  and  until 
after  the  failure  of  the  company,  the  largest  stockholder  in  both 
banks.  Ezra  May,  director  of  the  shoe  company  from  February  13, 
1S91,  until  January  11,  1892,  was,  during  this  period,  and  on  July 
I,  1892,  a  stockholder  and  director  in  both  banks,  and  president  of 
the  Second  National  Bank.  All  the  stockholders  in  both  banks  were 
stockholders  in  the  shoe  company,  at  different  times.  Fuller  was 
the  holder  approximately  of  twenty-two  thousand  doUars  of  the  cap- 
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ital  stock  of  the  two  banks,  or  a  little  less  than  one  seventh.  His 
subscription  to  the  twenty-five  thousand  dollar  increase  stock  was 
six  thousand  two  hundred  and  fifty  dollars,  which,  after  deducting 
something  over  thirty-five  hundred  dollars  paid  to  himself,  left  two 
thousand  seven  hundred  and  fifty  dollars  to  go  upon  the  payment 
of  the  debts— or  a  little  over  one  ninth  of  the  whole  sum  paid  in 
as  increase  capital  stock.  Foote  was  the  owner  of  thirty-eight  hun- 
dred dollars  of  the  capital  stock  of  the  two  banks,  or  about  one 
thirty-ninth,  and  his  subscription  to  the  increase  capital  stock  was 
four  hundred  dollars,  or  about  one  sixtieth.  Sabin  was  the  holder 
of  the  stock  of  the  two  banks  to  the  amount  of  two  thousand  one 
hundred  dollars,  or  about  one  seventy-first  thereof,  and  his  subscrip- 
tion to  the  increase  capital  stock  was  one  hundred  dollars,  or  about 
one  two  hundred  and  fiftieth  thereof.  May  was  the  holder  of  stock 
in  the  two  banks  to  the  amount  of  six  thousand  five  hundred  dollars, 
or  about  one  twenty-third  thereof,  and  his  subscription  to  the  in- 
crease capital  stock  was  six  hundred  and  seventy-five  dollars,  or 
about  one  thirty-seventh  thereof.  It  is  thus  apparent  that  if  the 
avails  of  the  increase  capital  stock  went  to  the  banks  to  pay  off 
the  liability  on  the  fictitious  notes,  each  of  these  men,  considering 
the  notes  as  otherwise  worthless,  received  from  the  subscription  a 
benefit  considerably  greater  than  his  contribution. 

The  testimony  shows  that  the  bond  issue  of  fifty  thousand  d'ollars, 
and  the  avails  of  the  twenty-five  thousand  dollars  increase  capital 
stock,  (except  the  thirty-five  hundred  going  to  Fuller)  went  to  the 
two  banks,  to  lift  the  so-called  customer's  notes,  and  certain  notes 
of  the  shoe  company  itself,  then  held  by  the  banks ;  that,  after 
March  25,  1892,  the  First  National  Bank  discounted  no  further  pa- 
per of  the  shoe  company,  and  that,  after  June  5,  1892,  the  Second 
National  Bank  discounted  no  further  paper  of  the  company.  It  is 
not  clear  what  business  was  done  by  the  shoe  company  from  July 
I,  1892,  until  the  failure  in  September.  The  question  is  whether 
these  transactions  show  that  on  July  i,  1892,  the  appellees  were  ap- 
prised of  the  insolvency  of  the  company,  and  took  these  steps — the 
execution  of  the  mortgage  and  the  increase  of  stock — to  obtain  for 
their  banks  an  advantage  over  the  other  creditors. 

The  fact  that  the  banks,  largely  owned  by  these  officers,  directors, 
and  stockholders  of  the  shoe  company,  were  the  beneficiaries  of  the 
mortgage,  covering  every  species  of  the  shoe  company's  property,  is 
in  my  opinion  a  circumstance  sufficient  to  put  the  court  upon  in- 
quiry. "Courts  of  equity"  say  the  Supreme  Court,  considering  a 
transaction  similar  to  this,  (Richardson  v.  Green,  133  U.  S.  30,  10 
Sup.  Ct.  280,  33  L.  Ed.  516),  "regard  such  personal  transactions 
of  a  party  in  either  of  these  positions,  not  perhaps  with  distrust, 
but  with  a  large  measure  of  watchful  care ;  and  unless  satisfied  by 
the  proof  that  the  transaction  was  entered  into  in  good  faith,  with 
a  view  to  the  benefit  of  the  com[»ny  as  well  as  of  its  creditors, 
and  not  solely  with  a  view  to  his  own  benefit,  they  refuse  to  lend 
their  aid  to  its  enforcement."  The  circumstances  of  the  transac- 
tion, in  my  opinion,  pot  the  burden  of  explanation,  upon  the  ap- 
pellees. 
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The  e3q)lanation  is  that  the  rapidly  increasing  business  of  the  shoe 
company  made  it  desirable  that  the  pending  indebtedness  to  the 
banks  should  be  liquidated,  so.  that  the  banks  could,  in  the  future, 
carry  the  shoe  company's  current  financial  needs,  including  the  dis- 
counting of  customers'  paper.  This  might  be  satisfactory,  if  it  were 
not  in  conflict  with  the  sequel.  Either  the  shoe  company  had  fur- 
ther financial  needs,  in  which  case,  contrary  to  the  explanation,  the 
banks  did  not,  in  fact,  come  to  its  help,  or,  what  seems  more  prob- 
able, the  business  of  the  shoe  company  was  already  collapsing,  in 
which  case,  the  explanation  is  shown  to  have  been  false.  The  ex- 
planation, indeed,  is  no  explanation.  It  only  intensifies  the  suspi- 
cion aroused  by  the  circtunstances  of  the  transaction. 

The  judgment  of  the  Circuit  Judge,  hearing  the  case  below,  and 
of  the  majority  of  this  Court,  seems  to  have  been  influenced  by  the 
fact  that  the  stockholders  and  directors  of  the  shoe  company,  at 
the  time  the  mortgage  was  executed,  subscribed  and  paid  for  the 
increased  capital  stock;  and  that  this  constituted  satisfactory  evi- 
dence that  they  did  not  then  realize  or  suspect  the  failing  condi- 
tion of  the  shoe  company.  But  this  argument  is  shorn  of  its  force, 
when  it  is  remembered  that  the  money  thus  going  out  of  their  pock- 
ets, as  stockholders  of  the  shoe  company,  came  back,  with  increase, 
into  their  pockets,  as  stockholders  of  the  banks;  and  that  on  the 
whole,  not  even  taking  into  account  the  fifty  thousand  dollars  bond 
transaction,  that  was  wholly  for  the  benefit  of  the  bank,  this  trans- 
fer from  one  pocket  to  the  other  was  to  their  financial  advantage. 

I  cannot  escape  the  conviction — looking  at  their  conduct  both  pre- 
ceding ^nd  following  the  transaction  of  July,  1892 — that  the  par- 
ties above  named,  directors  or  stockholders  of  the  bank,  had  reason 
to  know  at  the  time  of  the  execution  of  the  mortgage  of  July  i, 
1892,  that  the  shoe  company  was  insolvent.  I  cannot  bring  myself 
to  believe  that  the  mortgage  was  given  in  good  faith  by  a  going  con- 
cern to  obtain  financial  assistance  to  keep  the  company  upon  its 
feet.  It  seems  much  more  probable  to  me  that  the  whole  trans&,c- 
tion  was  a  device,  in  view  of  coming  failure — a  failure  that  came  in 
fact  without  any  further  attempt  to  keep  going — to  enable  the  banks 
to  obtain  a  preference  in  the  distribution  of  the  company's  assets. 
Nor  does  the  fact  that  Fuller  and  May,  the  chief  stockholders  in  the 
First  and  Second  National  Banks,  ceased  to  be  directors  of  the  shoe 
company  in  January,  1892,  prevent  the  rule  stated  from  applying. 
They  continued  directors  and  officers  of  the  bank.  Foote  and  Sabin, 
small  stockholders  and  officers  in  the  banks,  were  put  upon  the 
directory  of  the  shoe  company.  The  rule  that  creditors  thus  situated 
shall  not  be  permitted  to  obtain  a  peculiar  advantage  to  themselves 
over  others  goes  to.  the  core  of  the  transaction,  and  is  not  intended 
to  be  defeated  by  a  mere  technical  alignment  of  officers.  I  have  no 
doubt,  in  view  of  this  record,  that  Foote  and  Sabin,  directors  of  the 
sho,e  company,  were  controlled  in  this  transaction  by  Fuller  and 
May,  their  associates  and  superior  officers  in  the  bank.  Nor  is  this 
view  changed  by  the  fact  that  there  were  other  stockholders  of  the 
bank.  For  the  purposes  of  this  transaction  the  men  named  were 
the  representatives  of  the  others. 
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In  this  view  of  the  facts,  this  case  is,  in  all  material  respects,  simi- 
lar to  Manufacturing  Co.  v.  Hutchinson,  supra.    In  that  case,  the 
Hopper  Lumber  and  Manufacturing  Company,  being  insolvent,  and 
baving  no  purpose  to  further  continue  its  business,  executed  a  mort- 
gage to  the  Sutton  Manufacturing  Company,  covering  its  entire 
stock,  and  every  article  and  thing  used  in  its  business,  to  secure 
the  payment  of  drafts  to  the  amount  of  eighteen  thousand  dollan^ 
drawn  at  diflferent  times  during  the  preceding  two  months  by  the 
Hopper  Company  upon  the  Sutton  Company,    Of  the  six  hundred 
shares  capital  stock  of  the  Hopper  Company  at  the  time  of  the 
mortgage,  five  himdred  and  ten  shares  were  held  by  James  S.  Hop- 
per, the  president ;  thirty  shares  by  Henry  S.  Hopiwsr,  secretary  and 
treasurer,  and  a  director;  twenty  shares  by  Fannie  £.  Hopper,  a 
director;  and  forty  shares  by  Elizabeth  Sutton,  mother  of  Fannie 
and  mother-in-law  of  Tames  S.  Hopper. 
Of  the  one  thousand  snares  of  the  Sutton  Manufacturing  Com- 
pany, one  share  was  held  by  James  S-  Hopper;  two  hundred  and 
fifty-nine  shares  by  Fannie  E.  Hopper;  one  hundred  and  twenty 
shares  by  Henry  S.  Hopper;  two  hundred  and  four  shares  by  Ben- 
jamin F.  Sutton  (a  director  in  the  Hopper  Company);  seventy-six 
shares  by  Mary  J.  Adams ;  one  hundred  and  twenty  shares  by  Wal- 
ler A.  Hopper;  and  two  hundred  and  twenty  shares  by  Elizabeth 
Button.    Neither  of  the  last  three  were  officers  or  directors  in  the 
Hopper  Company,  and  had  no  relation  to  the  Hopper  Company, 
other  than  that  Mary  J.  Adams  was  his  sister,  and  Elizabeth  Sut- 
ton the  mother,  of  Fannie  E.  Hopper,  and  Walter  A.  Hopper  was 
the  son  of  James  S.  Hopper  by  a  former  wife. 

The  court  held  the  mortgage  void,  laying  down  the  rule  that  when 
a  corporation  becomes  insolvent,  and  does  not  expect  to  make  fur- 
ther effort  to  accomplish  the  objects  of  its  creation,  its  managing 
<^cers  and  directors  came  under  a  duty  to  distribute  its  property 
or  its  proceeds  ratably  among  the  creditors;  and  that,  because  of 
die  existence  of  this  duty,  the  law  will  not  permit  them,  although 
creditors,  to  obtain  any  peculiar  advantage  for  themselves  to  the 
prejudice  of  others. 

Recognizing  the  fact  that  the  mortgagee  was  a  corporation,  and 
not  the  individual  directors,  of  the  Hopper  Company,  and  that  some 
of  its  stockholders  had  no  pecuniary  relation  with  the  Hopper  Com- 
pany, the  rule  is,  notwithstanding,  applied,  because,  as  stated,  two 
of  the  directors  of  the  insolvent  Hopper  Company  owned  nearly 
four  hundred  shares  out  of  the  one  thousand  shares  of  the  Sutton 
Company;  wherefore,  the  mortgage  had  the  effect  to  protect  their 
interest,  and  to  withdraw  the  property  mortgaged  from  its  primary 
liability  for  the  debts  of  the  mortgagor  company.  "The  case  pre- 
sented" say  the  court  "is  consequently  one  in  which  an  insolvent 
corporation,  recog^nizing  its  inability  to  further  prosecute  its  busi- 
ness, and  with  no  hope  of  recovering  from  its  financial  embarrass- 
ments, gives  a  preference  by  mortgage  of  its  property  to  some  of 
its  directors,  being  also  creditors.  According  to  the  principles  we 
have  announced  this  could  not  be  rightfully  done." 

The  Illinois  cases  (Gottlieb  v.  Miller,  154  111.  44,  39  N.  E.  992; 
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^lair  V.  Steel  Co.,  159  111.  350,  42  N.  E.  895,  31  L.  R.  A.  269;  State 
Nat.  Bank  of  St.  Joseph  v.  Union  Nat.  Bank  of  Chicago,  168  111. 
.519,  48  N.  E.  82),  in  essence,  are  not  in  conflict  with  this  ruling. 
In  all  these  cases  it  is  held  that  creditors  of  an  insolvent  corpora- 
tion, who  arc,  also,  directors,  can  not  secure  preference  of  their 
claims,  at  the  expense  of  other  creditors;  that  in  such  a  case,  as 
distinguished  from  a  case  where  the  directors  apply  the  assets  of 
the  insolvent  corporation  to  the  payment  of  a  debt  due  a  third  per- 
son, there  is  a  trust. 

The  mortgage,  in  my  judgment,  comes  under  the  ruling  of  Manu- 
facturing Co.  V.  Hutchinson,  supra,  and  should,  as  to  the  complain- 
ing creditors,  be  declared' void,  and  the  estate  should  be  administered 
according  to  that  theory;  but  overruled  in  this  particular  phase  of 
the  case,  as  I  am,  by  the  judgment  of  my  associates,  the  decree  of 
the  Circuit  Court  must  be  affirmed. 


WENGER  et  al.  T.  CHICAGO  &  E.  R.  CO. 
(Circuit  Court  of  Appeals,  Seventh  Circuit   January  21,  1902.) 


L  Railroads— Rboroankation— Invalidity  for  Fraud  as  against  Creditors. 
Tbe  sale  of  railroad  property  In  foreclosure  proceedings  to  a  committee 
of  reorganization,  by  whose  plan  the  stockholders  of  the  mortgagor  ap- 
pear to  obtain  some  benefit  Id  tbe  purchasing  company,  is  open  to  tbe 
closest  scrutiny  where  general  creditors  of  the  mortgagor  are  left  un- 
provided for;  but  where  tbe  foreclosure  Is  Instituted  and  carried  on  lu 
tbe  ordinary  course  for  tbe  honest  purpose  only  of  enforcing  the  rights 
of  the  bondholders  against  the  property,  tbe  mere  fact  that  stockboldors 
of  the  old  company  may.  nnder  the  purchasing  arrangement,  be  ^ iveii 
some  interest  in  the  securities  of  the  new  In  exchange  for  their  stock, 
while  it  may  be  indicative  of  fraud,  does  not  render  tbe  sale  fraudulent 
per  Be,  and  a  general  creditor  of  tbe  old  company  cannot  successfully  at- 
tack such  sale  without  showing  actual  fraud,  and  that  property  of  such 
company,  exceeding  in  value  the  mortgage  delit,  has.  by  reaso  n  of  such 
fraud,  been  placed  beyond  his  reach  on  execution. 

ft.  Sahb— Suit  to  Charob  Propertt— Parties. 

To  a  ault  In  equity  by  a  creditor  of  a  railroad  company  to  enforce  his 

claim  against  the  property  of  such  company,  which  has  been  sold,  in 
foreclosure  proceediugs,  and  passed  into  the  bands  of  a  reorgaiiize<l  cold- 
pany,  on  the  ground  tliat  such  sale  and  purchase  were  fraudulent,  a 
corporation  which  owns  all  the  stock  of  the  new  company  and  the  trus- 
tee for  its  bondholders  are  both  necessary  parties,  and  a  bill  which  nelttier 
Joins  them  as  parties  nor  shows  that  they  cannot  be  made  deCcndants 
Is  demurrable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 

Division  of  the  Northern  District  of  Illinois. 

Tbe  bill  was  originally  filed  by  appellants,  clttzena  of  Illinois  against  Hjh- 
pellee,  a  corporation,  organized  under  the  laws  of  the  State  of  Indiana,  la 
tbe  Circuit  Court  of  Cook  County.  In  tbe  State  of  Illinois,  and  was  by  ap- 
pellee remored  to  tbe  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  Northern  Division,  on  account  of  diversity  of  citizenship. 

Tbeienpon,  an  amended  bill  was  filed.  To  this,  appellee  demurred,  and 
the  demurrer  baring  been  sustained  by  the  Oourt  below  (105  Fed.  790)  thla 
appeal  Is  prosecuted. 


No.  753. 
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W.  E.  Griffin,  for  appellants. 
F.  L.  Brooks,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge, 

GROSSCUP,  Circuit  Judge.  It  is  not  necessary  to  set  out  the 
bill  at  large.  In  substance,  so  far  as  is  material  to  the  questions 
involTcd,  it  avers  that  prior  to,  and  on  the  loth  of  June,  1888,  the 
Chicago  &  Atlantic  Ry.  Co.,  a  corporation  of  the  States  of  Ohio, 
Indiana  and  Illinois,  owned  and  operated  the  line  of  road  from 
Marion,  Ohio,  to  Chicago,  Illinois,  that  subsequently  passed  by 
foreclosure  sale  to  the  appellee;  that  appellant  Wenger,  a  passen- 
ger on  one  of  the  trains  operated  by  said  Chicago  &  Atlantic  Ry. 
Co.,  sustained  through  the  negligence  of  the  said  company  perma- 
nent injuries,  resulting  in  the  loss  of  his  leg,  on  account  of  which, 
on  April  4,  1889,  a  suit  at  law  was  instituted  in  the  Superior  Court 
of  Cook  County  against  the  railway  company  to  recover  damages ; 
that  the  appearance  of  the  railway  company  was  entered  therein 
May  7,  1889,  and  the  plea  of  the  general  issue  filed;  that  said  cause 
coming  on  to  be  heard  October  4,  1893,  resulted  in  a  verdict  in  favor 
of  Wenger  for  the  sum  of  twenty-five  thousand  dollars,  upon  which 
judgment  was  subsequently  ^entered  against  the  railway  company ; 
that  execution  has  been  suecl  out  upon  such  judgment  against  the 
Chicago  &  Atlantic  Ry.  Co.  and  returned  unsatisfied,  with  the  cer- 
tificate of  the  sherifT  of  Cook  County  thereon  that  he  could  find  no 
property  whereon  to  make  his  levy;  and  that  the  said  judgment, 
together  with  interest  thereon,  still  remains  in  full  force  and  effect. 
By  proper  articles  of  assignment  and  for  a  valuable  consideration, 
appellant  McShane  has  acquired  an  interest  in  -the  judgment. 

The  bill  further  shows  that  prior  to  the  happening  of  any  of  the 
foregoing  events,  the  Chicago  &  Atlantic  Ry.  Co.  Irad  executed  its 
mortgage,  or  deed  of  trust,  upon  all  its  railway  property  and  fran- 
chises, then  owned  or  thereafter  to  be  acquired,  to  secure  six  million 
five  hundred  thousand  dollars  first  mortgage  bonds;  and  subse- 
quently, but  prior  to  the  injury  to  appellant  Wenger,  a  second  mort- 
gage, or  deed  of  trust,  to  secure  its  second  mortgage  bonds,  to  the 
extent  of  five  million  dollars. 

The  bill  further  shows  that  the  New  York,  Lake  Erie  &  Western 
Ry.  Co.,  a  corporation,  owning  and  operating  a  line  of  railroad  from 
New  York  to  Marion,  Ohio,  and  running  in  connection  with  the 
Chicago  &  Atlantic  Ry.  Co.,  had  at  the  time  of  the  execution  of 
the  first  mortgage  bonds  guarantied  the  payment  of  the  interest 
thereof;  and  that  the  said  company  was,  from  the  beginning,  the 
holders  for  value  of  the  entire  issue  of  second  mortgage  bonds; 
that  default  having  been  made  in  the  payment  of  interest  on  the  sec- 
ond mortgage  bonds,  and  in  certain  installments  of  interest  on  the 
first  mortgage  bonds — upon  which  default  the  New  York,  Lake 
Erie  &  Western  Ry.  Co.'  had  advanced,  as  p^uarantor,  several  hun- 
dred thousand  dollars — foreclosure  proceedmgs  were  instituted  in 
1S86,  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana;  that  such  foreclosure  suit  having  gone  to  a  decree,  there 
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was,  under  the  order  of  the  court,  a  sale  a  master  of  the  court 
of  the  property  and  franchises  of  said  railway  company,  August 
^3.  1890,  to  Charles  H.  Koster  and  Anthony  J.  Thomas,  represent- 
ing a  re-organization  committee,  by  whom  the  said  property  was 
conveyed  to  the  appellee  in  pursuance  of  the  re-organization  plan. 

The  plan  of  re-organization,  as  set  forth  in  the  exhibit  to  the  bill, 
appears  to  be  substantially  as  follows:  The  re-organized  company 
to  issue  twelve  million  dollars  first  mortgage  bonds  in  place  of  the 
six  million  five  hundred  thousand  dollars  first  mortgage  bonds  fore- 
closed, distributable  as  follows:  (a)  Six  million  eight  hundred  and 
twenty-five  thousand  dollars  in  exchange  for  the  six  million  five 
hundred  thousand  dollars,  being  at  the  rate  of  one  thousand  and 
fifty  dollars  of  the  new  first  mortgage  bonds  for  each  thousand 
dollars  of  the  then  existing  mortgage  bonds ;  (b)  two  million  dollars 
to  be  used  in  settlement  of  debts  due  to  the  New  York,  Lake  Erie 
&  Western  Ry.  Co.  and  to  the  New  York,  Pennsylvania  &  Ohio 
Ry.  Co.,  upon  their  surrender  of  coupons  held,  and  presumably  paid, 
by  them  as  guarantors  of  the  first  mortgage  bonds,  and  holders 
of  the  second  mortgage  bonds;  (c)  seven  hundred  thousand  dollars 
to  be  used  in  a^uiring  outstanding  second  mortgage  bonds,  other 
than  those  claimed  by  the  New  York,  Lake  Erie  &  Western  Ry. 
Co.,  at  the  rate  of  four  hundred  dollars  new  bonds  for  each  ten 
thousand  dollars  of  the  old ;  and  (d)  such  amount  of  first  mortgage 
bonds  as  are  necessary  to  pay  the  expenses  of  the  foreclosure; 
the  remaining  two  million,  or  more,  to  be  used  from  time  to  time  by 
the  appellee  for  betterments  and  improvements. 

The  plan  contemplated  also  the  issue  of  ten  million  dollars  five 
per  cent,  non-accumulative  income  bonds,  secured  by  second  mort- 
gage, distributable's  follows:  (a)  Four  million  dollars  in  exchange 
for  the  capital  stock  of  the  Chicago  &  Atlantic  Ry.  Co.  at  the  rate 
of  forty  dollars  in  bonds  for  each  share  (one  hundred  dollars)  of 
stock;  and  (b)  five  million  dollars  to  the  New  York,  Lake  Krie  & 
Western  Ry.  Co.  as  part  consideration  for  its  guaranty  of  the  inter- 
est of  the  new  first  mortgage  bonds.  The  plan  provided  also  that 
the  new  capital  stock,  ten  million  dollars,  should  be  issued  to  the 
New  York,  Lake  Erie  &  Western  Ry.  Co.  as  part  consideration  for 
the  foregoing  guarantee.  The  re-organization  was  open,  under  this 
plan,  to  all  the  bond  holders  and  stock-holders  of  the  Chicago  & 
Atlantic  Ry.  Co.  who  should  come  into  the  plan  within  a  certain 
time  limited. 

Appellants  contend,  chiefly  upon  the  authority  of  Louisville  Trust 
Co.  V.  Louisville,  N.  A.  &  C.  Ry.  Co.,  174  U.  S.  675,  19  Sup.  Ct. 
827,  43  L.  Ed.  1 130,  that,  owing  to  the  foregoing  provision  in  favor 
of  the  stockholders  of  the  old  road,  the  foreclosure  sale  to  the  Chi- 
cago &  Erie  Ry.  Co.  is  fraudulent  per  se,  and  that  appellants  are, 
on  that  state  of  the  case,  entitled  to  assert  their  subsequently  ac- 

?uired  judgfment  lien,  as  if  the  foreclosure  sale  had  not  intervened, 
'his  contention  can  be  based  solely  upon  the  fact  that  the  plan  of 
re-organization  included  iii  its  beneficial  provisions  the  stodc-holders 
of  the  mortgagor  company,  as  persons  who  should,  by  reason  solely 
of  their  holding  such  stock,  have  an  interest  in  the  second  mortgage 
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income  bonds  of  the  proposed  purchastne  company,  in  the  ratio 
of  forty  dollars  of  new  bonds  to  one  hundred  dollars  of  the  old  stock. 

Unquestionably,  the.  sale  of  a  railroad  property  under  foreclosure 
proceedings  to  a  committee  of  reorganization,  according  to  whose 
plan  the  stock-holders  of  the  mortgagor  company  appear  to  obtain 
some  benefit  in  the  purchasing  company,  is  open  to  the  closest 
sautiny.  While  in  the  distribution  of  assets,  the  mortgage  bond 
holders  come  first  in  their  claim  upon  the  railway  property  as  se- 
carity,  general  creditors,  and  especially  those  having  reduced  their 
claims  to  judgment,  have  a  place  that  attaches  to  the  property  before 
the  equity  of  the  share-holders  of  the  mortgagor  company ;  and 
courts  of  equity  will  not  permit  themselves  to  be  used  as  instruments 
to  unfairly  eliminate  this  intervening  interest  in  favor  of  the  share- 
holders. A  foreclosure,  in  pursuance  of  such  a  scheme,  while  color- 
ably  legal,  is  in  conscience  and  equity  indefensible,  and,  in  a  proper 
action,  is  open  to  attack  and  correction.  It  was  the  possible  pres- 
ence of  just  such  a  purpose  and  result  that  led  the  Sufweme  Court 
(in  Lot^ville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  Ry.  Co.,  supra) 
to  the  decree  entered  in  that  case. 

But  where,  in  ordinary  course,  foreclosure  is  instituted  and  car- 
ried out  for  the  honest  purpose  only  of  enforcing,  against  the  prop- 
erty, the  mortgage  obligation,  the  mere  fact  tmit  share-holders  of 
the  old  company  may,  under  a  purchasing  arrangement,  become 
interested  in  the  securities  of  the  new,  will  not  make  the  fore<- 
closure  per  se  fraudulent.  Such  fact  may  be  indicative  of  fraud,  but 
is  not  a  fraud  per  se.  We  see  no  reason  why  the  purchaser  for 
reorganization  may  not  include  any  one  whom  he  chooses  to  take 
into  the  organization,  and  may  not  contemplate  even  an  exchange 
of  some  of  the  new  securities  for  outstanding  shares.  To  the  ex- 
tent that  the  property  is  worth  something  more  than  the  mortgages, 
the  general  creditors  are  interested  in  any  subsequent  distribu- 
tion.   But  beycmd  that,  their  interest  does  not  extend. 

In  the  case  under  consideration  no  showing  of  fraud  of  such 
nature  is  averred.  It  is  plain  from  the  bill  that  the  interest  on  the 
first  mortgage  bonds  had  remained  unpaid  for  a  considerable  period, 
and  that  no  interest  whatever  had  been  paid  upon  the  second  mort- 
gag'e  bonds.  There  is  no  averment  in  the  bill  relating  to  earnings, 
CH-  to  the  actual  value  of  the  road,  or  that  such  value  and  earnings 
were  adequate  to  meet  the  mortgage  obligations.  So  far  as  the  bill 
discloses,  it  was  a  case  of  necessary  foreclosure,  in  the  interest  of 
the  mortgage  bond  holders;  and  in  the  nature  of  the  case  there 
remained  nothing  for  the  general  creditors.  Hence,  there  was  no 
actual  fraud  upon'  such  creditors. 

The  distribution  of  the  securities  of  the  new  company  under  the 
rc-organization  plan  carry  out  this  view.  The  new  first  mortgage 
bonds — twelve  million  dollars — secured  by  no  property  other  than 
that  of  the  defaulting  mortgagor  company  exceeded  the  combined 
first  and  second  mortgage  bond  issue  of  the  old  company.  Their 
fncreased  value  they  obtained  through  the  foreclosure  was  not  by 
reason  of  added  mortgaged  property,  but  solely  because,  in  ttie  new 
arrangement,  they  were  guaranteed  by  the  New  York,  Lake  Erie 
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&.  Western  Ry.  Co.  In  the  distribution  of  these  bonds — the  equiva- 
lent of  the  old  bond  issue — the  stock-holders  of  the  old  company 
obtained  nothing.  The  foreclosure,  therefore,  vras  of  no  benefit 
to  them,  except  to  the  extent  that  the  intervention  of  the  New 
York,  Lake  ^ie  &  Western  Ry.  Co.,  as  a  guarantor  of  the  new 
first  mortgage  bonds,  and  as  owner  of  the  new  stock  should,  in 
the  future  adjustments  of  railway  business,  make  the  new  income 
bonds  valuable.  But,  general  creditors  of  the  old  company  had 
no  intrinsic  right  to  share  in  any  such  new  value;  and,  having  no 
such  right,  cannot  object  that  the  new  owner  may  include  benefi- 
cially in  the  new  organization  the  share-holders  of  the  old  com- 
pany. The  question  raised  by  the  bill  is  not:  Will  the  new  com- 
pany with  its  new  railway  connections  make  the  income  bonds 
valuable.  The  sole  question  is:  Had  the  railway  property,  as  it 
existed  at  the  time  of  foreclosure,  a  value  greater  than  the  mort- 
gage indebtedness.   And  that  such  value  existed  is  not  averred. 

It  seems  clear,  therefore,  that  the  averments  of  the  bill  make  no 
such  case  of  fraud  as  would  render  the  foreclosure  sale  void.  But 
we  need  not  rest  our  decision  here.  In  any  state  of  the  case,  the  im- 
peachment of  the  decree  must  be  for  actual,  and  not  merely  for  con- 
structive fraud ;  and  a  bill  to  set  aside  a  decree  for  actual  fraud  is 
demurrable,  unless  all  the  parties  interested  in  the  controversy  are 
brought  before  the  court,  or  their  absence  .satisfactorily  accounted 
for.  The  purchaser  at  the  sale  attacked — the  Chicago  &  Erie  R.  R. 
Co. — is  not  a  defendant.  It  certainly  has  a  substantial  interest  in 
the  controversy. 

The  owners  of  the  new  stock — the  New  York,  Lake  Erie  &  West- 
ern Ry.  Co. — is  not  a  party.  The  decree  prayed  for  would  burden 
the  property  represented  by  this  stock  with  a  debt  not  contemplated 
when  the  stock  was  issued. 

The  trustee,  or  other  representative  of  the  new  first  mortgage 
bonds,  is  not  here.  Indisputably,  the  holders  of  these  bonds  are 
interested  in  a  project  that  woidd  reduce  by  nearly  one-half  their 
issue  of  bonds  from  a  place  as  first  mortgage  bonds  to  a  place  sec- 
ond to  appellants'  judgment. 

It  is  riot  averred  that  these  parties,  or  any  of  them,  are  without 
the  jurisdiction  of  the  Court,  or  that  they  could  not  be  made  de- 
fendants without  defeating  the  jurisdiction  of  the  Court,  No  ex- 
planation, indeed,  for  their  absence  is  attempted. 

On  the  whole  case  we  think  the  decree  of  the  Circuit  Court  should 
be  affirmed. 


UMITBD  STATES  v.  SHEA,  SMITH  ft  CO. 
(Circuit  Gomt  of  Anwals,  Seventb  Clrcnlt  Janoarr  21,  1002.) 


CD8TOH8  ADmKWTBATION— SOPPrciBKOT  OF  PUOTKBT— EFFECT  OF  EbbOR. 

Under  tbe  prt:cedure  Inaogurated  by  the  customs  admlnistratJTe  act 
of  1890,  by  which  the  declBion  of  a  collector  la  reviewed  by  a  special 
tribunal,  there  1b  no  necessity  for  exacting  such  nice  prechdoa  In  tlie 
protest  of  an  importer,  m  such  accarete  knowledge  of  the  law  by  bfm. 
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'  u  to  debar  htm  from  relief  from  nn  erroneous  cInssIAcatlon  and  ex- 
cessive assessment  by  the  collector  because  he  fails  to  designate  cor- 
rectly the  proTlslon  nuder  which  the  classlflcation  should  have  been 
mad& 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 
The  substantial  facts  of  this  case  are  as  follows: 

Daring  the  years  181)3  and  1804,  while  the  tariff  act  of  18Q0  (26  Stat  S87) 
was  la  force,  appellee  imported  at  various  times  from  Japan,  through  the 
Chicago  Oustom  House,  certain  thin  paper,  which  was  assessed  by  the  col- 
lector of  the  port  as  "tissue  paper"  at  a  dAty  of  eight  cents  per  pound  and 
Aftem  per  cent  ad  valorem  under  paragraph  410  of  the  tailtt  aet 

Being  dissatisfied  with  this  classlflcation,  the  appellee,  in  apt  time,  filed 
Its  protests,  adding  tliereto  these  words:  **We  claim  that  the  goods  in 
question  are  specially  provided  for  and  dutiable  under  paragraph  426,  as 
'manufactures  of  paper*,  dutiable  at  twenty-five  i>er  cent  ad  valorem." 

The  protests  having  come,  in  due  course,  before  the  Board  of  General 
Appraisers,  March  Slst  1898,  it  was  there  held  that  the  collector  was 
wrong  in  assessing  the  merchandise  "as  tissue  paper"  under  paragraph  419; 
also,  that  the  paper  did  not  come  under  paragraph  425— manufactures  of 
paper— OS  dalmed  In  tiia  protests,  but  that  It  was  properly  dutiable  under 
paragraph  422  of  the  act  at  twenty-five  per  cent  ad  valorem,  as  "paper  not 
specifically  provided  for".  The  Board,  thereuiwn.  over-ruled  the  protests 
and  sustained  tbe  classification  of  the  collector,  solely  upon  the  ground  that 
the  protests  bad  mistakenly  pointed  out  section  425,  and  had  failed  to  point 
out  section  4S2,  as  the  paragraph  under  which  the  goods  were  dutiable. 

On  appeal  to  the  Circuit  Court  the  classification  adopted  by  the  Board 
of  General  Appraisers  was  approved,  but  the  ruling  of  tbe  Board,  that  the 
protests  were  Insufliclent  and  that  tbe  original  classlflcation  by  the  collector 
must  on  that  account  stand,  was  oTer-ruled;  and  a  decree  was  entered  order- 
ing the  collector  to  return  to  the  appellee  the  dlffa«nce  betweoi  the  rate  of 
eight  cents  per  i>ound  and  fifteen  per  cent  ad  valorem,  as  jvovlded  for  In 
section  419,  and  the  rate  of  twenty-five  per  cent  ad  valorem,  as  provided  In 
section  422. 

From  this  ruling  of  the  Circuit  Court  this  appeal  is  prosecuted, 

Oliver  E-  Pagin,  Asst.  U.  S.  Dist.  Atty.,  for  appellant. 
Wm.  Brace,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts).  Section  14 
of  the  Customs'  Administrative  Act  of  June  10,  1890  (26  Stat.  137) — a 
reenactmcnt  of  the  previous  provisions  on  the  same  subject — pro- 
vides: 

"That  the  decision  of  the  collector,  aa  to  the  rate  and  amount  of  duties 
<4uirgeab]e  upon  Imported  merchandise.  Including  all  dutiable  costs  and 
charges,  and  as  to  all  fees  and  exactions  of  whatever  character  (except 
duties  on  tonnage),  shall  be  final  and  conclusive  against  all  persons  intei^ 
rated  th«eln,  unless  the  owner.  Importer,  consignee,  or  agent  of  such  mer- 
chandise, or  the  person  paying  such  fees,  charges  and  exactions  other  than 
duties,  shall,  within  ten  days  after,  but  not  before,  such  ascertainment  and 
Uqnidatlon  of  duties,  as  well  In  cases  of  merchandise  entered  In  bond  as 
tor  consumption,  or  within  ten  days  after  the  payment  of  such  fees,  charges 
and  exactions.  If  dissatisfied  with  such  decision  give  notice  In -writing  to 
tbe  collector,  setting  forth  therein  distinctiy  and  specifically,  and  In  respect 
to  each  entry  or  payment,  the  reasons  for  his  objections  thereto,  and  If  the 
merchandise  is  entered  for  consumption  shall  pay  flie  full  amount  of  the 
dntlcs  and  charges  ascwtalned  to  be  due  thereon." 
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It  is  insisted,  at  argfument,  that  appellee's  omission  in  its  protests 
to  point  out  section  422,  and  its  reliance  upon  section  425  as  the  one 
under  which  the  paper  was  properly  dutiable,  were  calculated  (though 
not  mtended)  to  mislead  the  a>llector,  and  that  the  protests  are  oa 
that  account  insufficient  and  void. 

The  argument  runs  thus :  The  collector  is  not  presumed  to  know 
the  law;  the  object  of  the  protests,  as  required  by  section  14,  is  not 
merely  to  challenge  the  applicability  of  the  section  under  which  the 
assessment  is  made,  but  requires  with  like  precision  that  the  section 
under  which  it  ought  to  haxh  been  made  be  pointed  out;  and  a 
failure  in  the  latter  requirement  is  fatal  to  the  sufficiency  of  the  pro- 
tests. Many  cases  are  cited  in  support,  among  others :  Curtis  v.  Fried- 
ler,  2  Black,  461,  17  L.  Ed.  273;  Davies  v.  Arthur,  7  Fed.  Cas.  43 
(No.  3,611);  Cummins  v.  Robertson  (C.  C.)  27  Fed.  654;  In  re  Aus- 
tin (C.  C.)  47  Fed.  873;  Herrman  v.  Robertson,  152  U.  S.  521,  14 
Sup.  Ct.  686,  38  L.  Ed.  538. 

^  In  the  latter  case  the  importation  was  of  certain  goods  assessed 
by  the  collector  of  the  port  of  New  York,  as  being  liable  to  a  duty  of 
fifty  cents  per  pound  and  thirty-five  per  cent  ad  valorem,  while  the 
protest  insisted  that  they  should  pay  a  duty  of  thirty-five  per  cent 
ad  valorem,  only,  under  the  second  half  of  section  2499  of  the  then  ex- 
isting tariff  laws  (z8Si).  The  Circuit  Court  having  found  that  the 
goods  were  properly  dutiable  under  neither  of  these  schedules,  but, 
under  another  schedule,  held  that  the  protest  was,  for  that  reason, 
insufficient;  and  this  holding  was  affirmed  by  the  Supreme  Court  in 
the  following  language: 

"The  protest  failed  to  point  out,  or  sugfrest  In  any  way,  the  provision 
which  actually  controlled,  and.  Id  effect,  only  raised  the  qoeatiou  which  of 
two  clauses,  under  one  or  the  other  of  which  It  was  assumed  that  the  lin- 
portatloD  came,  should  govern  as  being  most  applicable.  We  agree  wltb 
the  Circuit  Court,  In  holding  the  protest  to  bare  been  Insufficient" 

This  decision  would  seem  to  be  in  point,  but  it  must  be  noted  as 
having  been  made  in  a  case  coming  under  the  tariff  act  previous  to 
that  of  1890,  and  at  a  time  that  the  Customs'  Administrative  Act  of 
June  10,  1890,  was  not  in  force. 

A  later  case — U.  S.  v.  Salambier,  170  U.  S.  621,  18  Sup.  Ct.  771, 
42  L.  Ed.  1167 — was  one  arising  under  the  two  acts  of  1890.  The 
importation  in  that  case  was  of  certain  n>erchandise,  consisting  of 
sweetened  chocolate  in  the  form  of  small  cakes  or  tablets,  manu- 
factured from  cocoa  sweetened  with  su^r,  known  commercially  as 
"Sweetened  Chocolate",,  and  was  classified  by  the  collector  of  the 
port  of  New  York  "as  confectionery  not  specially  provided  for"  at 
fifty  per  cent  ad  valorem  under  paragrai>h  230  of  the  act.  The 
protest  challenged  this  classification,  claiming  that  the  goods  were 
dutiable  at  two  cents  per  pound,  but  not  pointing  out  the  paragraph 
under  which  such  claim  was  made.   Two  paragraphs  of  the  act — 
318  and  319— impose  a  duty  of  two  cents,  the  first,  upon  "chocolate", 
and  the  second  upon  "cocoa,  prepared  or  manufactured".    On  re- 
view, the  Board  of  General  Appraisers  held  that  the  goods  were 
dutiable  at  two  cents  per  pound  as  "cocoa"  under  paragraph  319, 
and  further,  that  the  failure  of  the  importo*  to  specifically  claim 
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under  such  paragraph  did  not  vitiate  the  protest.  This  ruling  was 
affirmed  by  the  Circuit  Coiurt,  and  on  appeal  by  the  Supreme  Court, 
Justice  Shiras  saying: 

'^e  object  of  the  statute,  In  requiring  a  protest,  was  to  distinctly  inform 
the  collector  of  tbe  position  of  tbe  Importer,  In  this  Instance,  it  was  Im- 
possible for  the  collector  to  have  read  the  protest  without  perceiving  that 
bis  classification  of  the  merchandise,  as  dutiable  under  paragraph  239  of 
the  tariff  act.  at  fifty  per  cent  ad  valorem,  was  objected  to,  and  that  the 
Importer  <^med  that,  under  the  law,  tbe  goods  were  dutiable  at  two  cents 
per  pound.  The  collector  eould  not  have  been  perpleied  by  the  omission 
to  name  the  spedflc  paragraph  which  the  Importer  sought  to  have  applied, 
for  ttiere  were  but  two  paragraphs,  besides  239,  which  dealt  with  the  sub- 
ject namely  paragraphs  318  and  319,  and  under  either  of  them  the  duty 
was  that  claimed  by  the  Importer,  two  cents  per  pound.  •  •  *  We  are 
not  disposed  to  exact  any  nice  precision,  nor  to  apply  any  strict  rule  of 
construction  upon  tbe  notices  required  under  this  statute.  It  Is  sufficient 
if  the  Importer  Indicates  dlstlneUy  and  definitely  the  source  of  his  com- 
plaint and  his  design  to  malca  it  the  fonndatloii  for  a  claim  against  the 
government." 

Tbe  Salambier  Case  is  in  all  respects  identical  with  the  case  under 
consideratioQi  except  that  in  this  case  the  protest,  in  fact,  named  the 
section,  as  well  as  the  rate  of  duty,  on  which  it  was  claimed  the  as- 
sessment ought  to  have  been  made.  We  are  of  the  opinion  that  as 
customs'  duties  are  now  levied,  subject  to  review  by  the  Board  of 
General  Appraisers,  this  mistake  of  the  importer  did  not,  in  effect, 
make  his  claim  indefinite  or  indistinct,  and  was  not  calculated  to 
nuslead. 

The  Customs'  Administrative  Act  of  1890  created  for  the  first  time 
a  Board  of  General  Appraisers.  Prior  to  that  time,  the  classification 
of  the  collector  was  final,  except  under  complaint  to  tbe  Secretary 
of  the  Treasury.  The  procedure  was  to  appeal  directly  to  the  coiuts, 
and,  if  successful,  to  recover  from  the  Treasury  the  excess  paid,  to- 
gether with  the  costs  of  the  suit. 

Under  the  procedure  inaugurated  by  the  act  of  i8go,  the  ruling  of 
the  collector  comes  under  review  of  the  Board  of  General  Apprais- 
ers ;  and  in  such  appeal  no  cost  is  incurred.  The  Board  is,  in  a 
sense,  an  essential  part  of  the  Custom  House  machinery. 

The  sole  function  of  this  Board  is  to  hear  cases  of  this  character, 
and  to  discriminate  between  the  paragraphs  of  the  law  appUcable  to 
given  importations.  Upon  at!  the  questions  that  arise  in  disputes 
between  importers  and  the  collector,  the  appraisers  are  probably 
better  informed  than  any  tribunal  in  the  country.  They  will  be  pre- 
sumed to  know  the  law — especially  when  the  rate  of  duty,  as  claimed, 
is  pointed  out  It  is  no  part  of  the  purpose  of  the  law  as  it  now 
stands  to  exact  such  nice  precision  that  the  importer  may  not  in- 
dicate his  impression  as  to  what  paragraph  governs  except  at  his 
peril. 

We  are  of  the  opinion  that  under  the  Salambier  Case,  and  on  inde- 
pendent construction  of  the  law  as  it  now  stands,  this  decree  should 
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SAUNDERS  T.  UNITED  STATES. 


(CIrcQlt  Court  of  Appeals,  NlDth  Circuit   March  3.  1002.) 


No.  827. 


Cditomb  Districts— Compensation  of  Collectok— Chanox  in  Statdte. 

Act  Aug.  2S,  ISaO  (26  Stat.  3G3.  c  814).  "to  reorganize  and  establUh 
the  customs  collection  district  of  Fuget  Sound,"  not  only  by  Its  title,  but 
also  by  Its  provisions,  shows  tlie  Intention  of  congress  to  make  a  com- 
plete revision  of  the  law  relating  to  the  organization  of  such  district; 
nnd  section  8,  fixing  the  compensation  of  the  collector  at  a  salary  of 
$3,500  per  annum,  8U[>ersedes  and  repeals  Bev.  St  I  2670,  on  the  same 
subject  including  the  provision  permitting  the  collector  to  retain  fees 
to  the  amount  of  $2,000  in  addition  to  his  salary. 

In  Error  to  the  Distrirt  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Washington. 

Wallace  McCamant,  for  plaintiff  in  error. 
Wilson  R.  Gay,  U.  S.  Atty. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS, 
Circuit  Judges. 

McKENNA,  Ciraiit  Justice.  This  is  an  action  upon  the  official 
bond  of  James  C.  Saunders,  given  as  collector  of  customs  for  the  dis- 
trict of  Puget  Sound,  in  the  state  of  Washington.  Saunders  was  col- 
lector from  the  13th  of  September,  1893,  to  August  31,  1897.  The 
complaint  alleged  the  receipt  by  Saunders,  as  collector,  of  various  sums 
of  money  between  certain  specified  dates,  amounting  in  all  to  the  sum 
of  $3,869.51,  for  which  judgment  was  prayed.  A  demurrer  was  filed  to 
the  complaint,  and  overruled,  and  the  defendants  answered,  denjring 
certain  of  the  allegations  of  the  complaint,  and  set  up  an  affirmative 
defense  and  counterclaim.  The  contention  of  the  parties  turns  upon 
the  counterclaim.  It  set  out  in  detail  the  salary  and  emoluments 
which  Saunders  claimed  under  the  statutes  of  the  United  States,  which 
were  summarized  in  the  third  paragraph  of  the  answer  as  follows : 

"That  plaintiff,  In  adjusting  the  accounts  with  said  collector  of  customs, 
allowed  to  defendant,  as  such  collector,  for  all  his  official  aerrlces,  and  for 
all  bis  salary,  compensation,  emoluments,  feea,  rents,  and  storage,  per- 
centages, and  allowances,  the  following  sums  or  amounts,  and  do  noore: 
For  the  year  ending  June  SO,  1894,  $3,500;  for  the  year  ending  Jnne  30.  18t)5, 
$5,500;  for  the  year  ending  June  30,  1896,  $4,(03.^;  for  the  year  ending 
.T^ne  30.  1897,  $3,006.50;  for  said  period  commencing  July      1807.  ending 
August  31st  $598.10;  and  that  plaintiff  refused  to  pay  or  allow  defendant  as 
fiucb  collector  of  customs  any  more  than  stated  in  this  third  paragraph,  and 
wrongfully  rejected  and  disallowed  from  the  sums  or  amounts  herein 
claimed  and  retained  the  following  sums  or  amounts,  to  wit:   For  the  year 
ending  June  SO,  1894,  $500;  for  the  year  ending  June  30,  1896,  $500;  for  the 
year  ending  Jnne  30.  1886,  $1,9('*6.T5;   for  the  year  ending  June  30.  1S9T. 
¥2,000;  for  the  said  palod  ending  August  81.  1897,  $337.   Total  amount  so 
wrongfully  rejected  and  disallowed  by  plaintiff  aa  aforesaid  daring  the  entire 
offlciitl  period  of  defendant  an  Kuch  collector  of  cnstoms,  the  sum  of  $3.- 
,'{03.75:  and  that  said  sum  of  $5,303.75.  so  wrongfully  rejected  and  disallowed 
by  plaintiff,  should  be  credited  to  the  account  of  defendant  as  such  collector: 
and  that,  if  this  credit  and  claim  of  defendant  be  allowed  and  sustained, 
tliere  would  be  nothing  due  to  plaintiff  from  said  defendant  for  anytblng 
whatever.** 
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The  United  States  demurred  to  the  counterclaim,  and  the  defendant 
Saunders  (plaintiff  in  error)  made  a  motion  for  judgment  on  the  plead- . 
iags.   The  motion  was  denied,  and  the  demurrer  was  sustained,  and 

judgment  entered  for  the  United  States.  98  Fed.  196.  This  writ  of 
error  was  then  sued  out. 

The  contention  of  plaintiff  in  error  is  that  he  was  entitled  under  the 
law  to  a  compensation  of  $6,000  per  anntmi,  made  up  as  follows : 

"(1)  A  ealary  of  $S.60O  per  aiuinm;  (2)  fees  and  emolumeDtB,  under  sec- 
tions 2654  and  2659  of  the  BeTlsed  Statutes,  not  exceeding  92.000  per  annum; 
(S)  moneys  earned  by  him  for  rent  and  storage  In  the  puUlc  •toi'es,  not  ex- 
ceeding ^,000  per  annum." 

His  construction  of  the  statutes,  he  claims,  was  acquiesced  in  by  the 
treasury  department  until  he  came  to  surrender  his  office.  At  that 
time  the  treasury  department  changed  its  view  of  sections  2654  and 
2659  of  the  Revised  Sututes  of  the  United  States,  and  disallowed  items 
in  lus  account  aggregating  the  sum  of  $51303.75.  The  question  in  the 
case,  therefore,  is  whether  he  was  entitled  only  to  his  salary,  or  to  that 
and  the  fees  and  emoluments  provided  for  in  sections  2654  and  2659  of 
the  Revised  Statutes. 

Section  2670  of  the  Revised  Statutes  of  the  United  States  reads  as 
follows : 

*rrfae  cfdlector  for  tbe  district  of  Paget  Sound  shall  receive  a  salary  of 
one  thousand  dollars  a  year,  with  additional  maximum  compensation  of  two 
thousand  dollars  a  year,  when  the  official  emolomenta  and  fees  provided  by 
existing  laws  amount  to  the  Anm.** 

This  section  was  a  reproduction  of  an  act  of  congress  passed  in 
1851.  In  that  act,  and  in  its  reproduction  in  the  Revised  Statutes, 
there  is  a  clear  expression  of  the  compensation  of  the  collector.  It  is 
a  salary  of  $1,000,  with  an  addition  of  fees  not  exceeding  $2,000, — a 
possible  $3«ooo  in  all.  It  may  be  conceded  that  that  con^nsation  was 
in  accon^ce  with  the  history  of  the  legislation  on  the  subject  and  the 
practice  of  the  'government,  but  a  change  was  made  in  the  words  of  the 
statute  in  1890,  and  the  effect  of  that  change  is  the  immediate  question 
to  be  considered. 

In  the  year  1890,  congress  passed  an  act  entitled  "An  act  to  reorran- 
ize  and  establish  the  customs  collection  district  of  Puget  Sound."  The 
third  and  fourth  sections  of  this  act  are  as  follows : 

"Sec  S.  That  the  salary  of  the  collector  of  customs  for  the  district  of  Puget 
Smmd  shall  be  three  thousand  five  hundred  dollars  per  annnm,  and  that  of 
the  depn^  collector  at  Tacoma  and  Seattle  each  two  thousand  dollars  per 
annnm. 

"Sec.  4.  That  all  acts  or  parts  of  acts  In  conflict  with  the  provisions  of 
tbfs  act  are  hereby  repealed."  (26  Stat  363.) 

Can  this  act  subsist  with  section  2670  of  the  Re\-ised  Statutes?  In 
answering  in  the  negative  we  are  not  unmindful  of  U^t  rule  invoked  by 
plaintiff  in  error  that  repeals  by  implication  are  not  favored.  But  two 
acts  need  not  be  in  express  terms  repugnant  for  one  to  work  a  repeal 
of  the  other.  The  latter  act  may  be  intended  as  a  substitute  for  the 
prior  act,  and  will  hence  operate  as  a  repeal  of  that  act  Milling  Co.  v. 
Gardner,  173  U.  S.  123, 19  Sup.  Ct.  327,  43  h.  Ed.  637. 
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'Phe  relation  of  the  act  of  1890  and  section  2670  of  the  Revised  Stat- 
utes was  expressed  by  Judge  Handford  tn  passing  on  the  demurrer  to 
the  counterclaim : 

"Oertalnly."  be  said,  "section  8  of  the  act  of  1890,  and  sectloD  2670.  Rev. 
St.,  are  In  conflict  with  each  other,  and  the  latter  to  therefore  repealed  in  Its 
tiutlrety,  unless  Its  provisions  are  divisible,  so  that  one  part  may  be  retained 
find  have  force  as  an  Independent  statnte.  When  an  attempt  to  made  to 
divide  section  2670,  It  must  be  btnue  In  mind  that  congress  has  not  passed 
an  act  to  amend  that  section,  bnt  a  part,  If  not  the  whole,  of  It  has  been 
repealed,  and  no  longw  exists  for  any  purpose,  even  to  give  aid  and  sopport 
to  any  part  not  repealed.  Now,  If  we  take  a  pair  of  aetoam,  and  ent  out  ot 
section  2070  the  part  which  is  clearly  and  neceasarllT  inconsistent  wltli  tlw 
act  of  1880,  we  must  necessarily  take  out  all  of  the  section  from  the  l>e- 
gtnnlng  of  it  to  the  first  comma,  and  the  part  remalnioff  to  so  nnintelllglble 
as  to  be  Ineffective  for  any  purpose.  To  make  my  meaning  plainer,  I  hold 
that  the  following  words  fonnd  In  section  2670,  viz.:  The  collector  tor  the 
district  of  Paget  Sonnd  shall  receive  a  salary  of  one  thousand  dollars  a  year,' 
—are  certainly  repealed  and  expnnged  enurely.  and  It  to  obvious  tiiat  the  re- 
maining part  of  the  section  to  not  a  complete  sentence,  and  is  meaningless. 
I  consider,  also,  that  the  title  of  the  act  of  1890,  as  well  as  the  context, 
shows  that  congress  intended  to  make  a  complete  revision  of  the  law  rdat- 
ing  to  the  organisation  of  the  customs  district  of  Paget  Sound.  Statutes 
which  are  clearly  Intended  to  be  a  full  and  complete  declaration  of  the  legis- 
tatlve  will  on  any  partlcnlar  subject  have  the  effect  to  repeal  all  prlv  atat* 
utcs,  covering  the  same  ground,  which  are  not  Incwporated  liUo  the  nmr  act 
U.  8.  V.  Clafllo,  &7  TJ.  B.  546, 24  U  Ed.  1062." 

Judgment  af&rmed. 


TuATioiT— Ratlhoad  PRovaRTT— Omo  SrAxuraa. 

The  statutes  of  Ohio  relating  to  the  taxation  of  railroad  property  CRer. 
St  1890,  U  2770-2776)  provide  for  the  valuation  of  the  property  of  a 
railroad  company  by  a  board  consisting  of  the  auditors  of  the  several 
counties  into  or  through  which  its  road  extends.   If  It  extends  Into  one 
count?  only,  the  auditor  of  such  county  constitutes  the  board.  They 
also  provide  two  general  systems  for  distributing  the  valuation  between 
localities  for  puri>oses  of  taxation.   The  real  eetatOi  structures,  and  sta- 
tionary personal  property  are  valued  separately,  and  the  valnaHon  of 
each  apportioned  to  Its  own  local  taxing  district;  while  the  Taluaaon  of 
the  rolling  stock,  main  track,  roadbed,  supplies,  moneys,  and  credits  Is 
distributed  between  such  districts  In  proportion  to  the  mileage  In  each. 
A  railroad  of  the  state,  extending  through  several  counties,  terminated 
at  Its  southern  end  at  low-water  mark  on  the  Ohio  river.    Such  road 
was  leased  to  a  company  owning  a  road  on  the  opposite  Bide  of  the  river; 
the  two  being  connected  by  a  bridge  and  approaches  owned,  as  shown 
by  the  pleadings,  by  the  lessee.   The  approach  on  the  Ohio  aide  ex- 
tended back  from  low-water  mark  1,490  feet,  and  consisted  of  a  perma- 
nent and  apenslve  stone  structnre^  bavlng  48  arCbea.   An  additional 
rate  was  chai^d  tot  passengers  and  freight  croasliv  the  bridge.  Ttte 
lessee,  In  making  returns  of  the  property  of  the  lessor  for  tazstltm  tn 
Ohio,  made  no  separate  mention  of  such  approach,  bat  Included  th«  main 
track,  roadbed,  and  right  of  way  to  low-water  mark,  and  13ia  same  was 
assessed  by  tlie  board  of  andltora,  and  the  Talnatlwi  dolj  aroothmed 
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acconUnf  to  mOtage.  SO^  ttut  anch  raluatlwi  iOA  not  eorar  ttie  ap- 
l^roaiA  aa  a  *^etnietnre,'*  but  ttaat  the  same  waa  sabject  to  Talnation 
and  toxatim  aa  audi  hs  tiAe  andlttNr  of  ttte  county  In  wblch  It  waa 
•i  torn  ted,  aa  the  property  of  tbo  leasee. 

AMcal  from  the  Circuit  Court  of  the  United  States  for*  the  South- 
em  District  of  Ohio. 

Tbls  case  was  a  proceeding  tn  tbe  circuit  court  of  tbe  United  Statea  tat 
th%  Soatbern  district  of  Ohio  In  a  foreeloanre  salt  brought  by  the  Movantlle 
Ttnst  Company  against  the  Baltlnuffe  ft  Ohio  BaUroad  Company  to  foreclose 
«  niMtgage  npm  tbe  pr^poty  of  that  company.  On  March  11,  1899.  the  »• 
ctirera  filed  an  Information  tn  the  foreelosore  salt,  setting  forth:  "That  the 
Baltimore  &  Ohio  BaUroad  Cominny  Is  the  ownor  ct  a  bridge  across  the 
Oblo  rlTer,  commmclng  at  the  town  of  Benwood,  In  the  state  of  West  Vir- 
ginia, and  running  thence  across  said  river  to  the  town  of  Bellalre.  That 
commencing  at  the  line  between  the  said  states  of  West  Virginia  and  Ohio, 
the  abntmenta  of  said  bridge  were  constructed  on  lands  owned  by  the  Cen- 
tral Ohio  Railroad  Company,  as  reorganized;  passing  through  said  lands,  and 
Into  and  through  one  of  the  streets  of  the  said  city  of  Bellalre.  In  the  center 
«f  wbSch  tbe  abntmenta  of  said  bridge  were  constructed;  running  for  a  dis- 
tance of  abont  one-balf  of  one  mile  from  tbe  said  line  between  tbe  aald 
states.   That  npon  aaid  abutments  so  constructed  a  railroad  track  was  laid 
abont  the  year  1872,  and  the  said  tbe  Baltimore  &  Ohio  Railroad  Company, 
being  then  in  possession  of  all  the  property  of  the  Central  Ohio  Railroad 
Oompany,  as  lessee,  continued  to  run  locomotlTes  and  cars  over  said  railroad 
track,  from  the  line  between  tbe  said  states,  westward,  to  tbe  city  ot 
Columbus.   That  all  of  the  property  In  the  possession  of  the  Baltimore  & 
Ohio  BaUroad  Oompany,  as  such  lessee,  aa  well  as  the  property  which  It 
owned,  baa  be»  aasessed  and  placed  iq»on  the  tax'dniUlcato  of  Belmont 
eo«iiit7  and  other  connttes.  In  the  name  of  tbe  Baltimore  ft  (Hilo  BaUroad 
Company;  it  being  bound,  nndtf  the  terms  of  tbe  said  lease  from  tbe  aaid 
Central  Oblo  BaUroad  Company,  as  reorganized,  to  pay  aU  tans  and  aaaess- 
mento  against  said  Une  of  railroad.   That  such  assessments  baTO  always 
bera  made  by  the  board  of  auditors  composed  of  tbe  auditors  of  Bdmont, 
Noble^  Guernsey,  Muskingum,  Licking,  and  Franklin,  who  were  duly  organ- 
ised aa  snch  board  of  assessors  or  appraisers  In  pursuance  of  the  statute  of 
tbe  state  of  Ohio.   That  about  the  year  1890  tbe  authorities  of  Bellalre 
ciatmeJ  that  Ibe  said  abutments  and  railroad  track,  commencing  at  the  said 
Une  betwem  tbe  said  states,  and  running  tb«ice  west  abont  tme-half  of  one 
mile,  should  be  assessed  as  a  structure  separate  and  apart  from  the  balance 
of  tbe  said  railroad  track  between  said  cities  of  Bellalre  and  Columbus. 
That  said  subject,  having  been  duly  presented,  was  considered  by  said  board 
of  auditors  and  overruled;  the  .  said  board  holding  and  deciding  that  the 
said  bridge  structure,  and  the  tracks  thereoo,  should  be  assessed  aa  a  part 
of  tlie  said  railroad  between  the  said  cities  of  Bellalre  and  Columbus;  and  it 
waB  so  assessed  in  tbe  year  1890,  and  each  year  alnce  that  year,  up  to  and 
until  tbe  year  That  at  the  regular  annnal  meeting  of  the  board  of 

auditors  In  tbe  m<mtti  of  May,  1896,  tbe  said  authorities  of  said  city  and  tbe 
anditor  of  Belmont  county,  Ohio,  again  presented  said  question  of  tbe  as- 
sessment of  said  structure  separate  and  apart  from  tbe  Imlance  of  said  rail- 
road track  to  the  said  board  of  auditors.  That  said  board  duly  considered 
the  same,  and  again  overruled  such  application,  holding  and  deciding  that 
■aid  structure  should  be  asseesed  by  said  board  as  a  part  of  the  track  of 
tM.ld  railroad  between  said  cities  of  Bellalre  and  Columbus;  and  it  was  so 
assessed,  aa  It  bad  been  each  and  every  year  subsequent  to  the  year  1890 
and  prerlons  ttiereto.  That  notwithstanding  tbe  facta  aforeaald,  Madlsm 
Aldrldge,  andttor  of  Bdmont  county,  Ohio,  has  served  notice  upon  the  peti- 
tfamera  that  he  would  appraise  said  structure,  and  put  tbe  same  upon  tbe 
duplicate  of  Belmont  county,  Ohio,  to  be  assessed  s^iarately  from  the  oQier 
pn^OTty  of  aald  naUroad.  and  that  said  auditor  Is  now  threatoilng  to  so  ap* 
pcftlM  and  plaoe  said  atmctnre  npon  tbe  said  tax  diipUe»tek  andt  nnkss  re- 
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Btnined  bj  thii  honorable  court  from  so  doln^,  be  will  place  the  same  npon 
the  said  tax  duplicate,  and  proceed  to  collect  from  the  petitioners  the  taxes 
on  the  same  for  the  years  1864,  1886,  1896,  1867.  1886,  which,  exclusive  of 
Interest  and  costs,  exceed  the  sum  of  two  thousand  dollars,  notwithstanding 
the  fact  that  the  said  bridge  has  been  already  appraised  as  hereinbefore 
stated,  and  the  taxes  thereon  paid  by  the  Baltimore  &  Ohio  Railroad  Com- 
pany, up  to  the  time  of  the  appointment  of  these  petitioners  as  receives,  and 
h7  them  since  that  date,  under  and  in  pursuance  of  the  assessment  and  ap- 
pralsemeDt  of  said  property  made  by  said  counties  tlirongh  which  said  rail- 
road runs.'*  To  this  information  the  auditor  of  Bdmont  county  filed  an 
answer*  admitting  the  ownership  of  the  bridge,  and  bis  purpose  to  take  pro- 
ceedings to  reaulre  the  same  to  be  taxed  In  Belmont  county.  In  Ohio,  and 
taking  Issue  upon  the  allegations  of  the  Information  claiming  that  said 
property  had  already  been  assessed  and  taxed  under  the  laws  of  Ohio. 

The  case  was  heard  upon  the  testimony  and  the  report  of  the  special 
master  to  whom  the  case  had  been  referred.  The  master's  findings  were  as 
follows: 

"Statement 

"The  bridge  In  question  crosses  the  Ohio  rlrer  between  Bellalre,  Belmont 
county,  Ohio,  and  Benwood,  Harsball  county.  West  Virginia,  connecting  the 
lines  of  railway  of  the  Oentral  Ohio  Railroad  Company  and  the  Baltimore  & 
Ohio  Railroad  Company,  and  was  built  by  said  companies  jointiy.  under  a 
certain  article  of  agreement  made  and  entered  into  July  12.  1865,  a  copy  of 
which  article  Is  hereto  attached.    Under  said  article  of  agreement  the 
bridge  was  to  be  paid  for  by  said  companies  in  the  proportion  of  two-thirds 
by  the  Baltimore  &  Ohio  Railroad  Company  and  one-third  by  the  Central 
Ohio  Railroad  Company.   The  plans  of  the  bridge,  Its  location,  and  the  con- 
tracts for  Its  erection  were  to  be  as  agreed  npon  by  said  companies,  and  In- 
cluded 'all  the  work  of  continuous  arches  and  superstructures  of  wood  and 
Iron  necessary  to  span  the  rlrer,  streets,  railroads,  and  other  roads  extending 
from  solid  ground  on  the  Ohio  side  of  the  Ohio  rlTor  to  solid  ground  on  the 
Virginia  [West  Virginia]  aide  of  aald  rlTer.  together  with  the  abutmeots  and 
piers  necessary  to  support  the  same.*   Payment  for  the  structure  was  pro- 
vided by  t^e  issue  of  certificates  signed  by  the  presidents  of  the  two  said 
railroad  companies;  tlie  same  to  be  a  lien  on  the  bridge,  but  without  any 
claim  on  either  of  said  companies,  or  the  stockholders  thereof.   To  meet  the 
liability  of  said  certificates,  a  tariff  of  charges  was  established  on  all  traffic 
passing  over  said  bridge,  not  to  exceed  such  sum  as  might  be  necessary  to 
maintain  said  bridge,  pay  the  annual  Interest  on  said  eerttflcatos  and  the 
sum  of  980,000  annnaUy  toward  the  oreatlon  and  Increase  of  a  sinking  fond 
for  the  ultimate  redemption  of  said  certificates.  When  all  of  said  cerUflcates 
were  redeemed,  then  the  charges  were  to  be  limited  as  to  anch  sum  aa  was 
necessary  to  maintain  or  renew  the  bridge,  and  to  famish  an  Income  to  the 
owners  of  the  bridge  not  exceeding  10  per  centum  per  annum  on  the  original 
cost  thereof.   After  the  redemption  of  all  of  said  certificates  the  said  bridge 
was  to  be  held  by  the  two  said  railroad  companies,  as  tenants  in  common. 
In  the  proportion  of  two-thirds  to  the  Baltimore  &  Ohio  Railroad  Company 
and  one-tblrd  to  theXTentral  Ohio  Railroad  Company.   Said  Inrldge  was  con- 
structed under  said  articles  of  agreement,  and  nndw  tiie  general  autiiority 
of  an  act  of  congress  approved  July  12,  1866.  which  act  provides  (section.  3^ 
'that  It  shall  be  lawful  for  any  other  railroad  company  or  companies  whose 
line  or  lines  of  road  may  now,  or  shall  hereafter  be  bnllt  to  the  Oblo  rlv«-, 
above  the  month  of  the  Big  Snndy  river,  In  accordance  with  the  tmus  of 
the  charter,  or  charters,  of  such  company  or  companies,  to  build  a  bridge 
across  said  river  for  the  more  perfect  connection  of  any  snch  roads,  and  for 
the  passage  of  trains  thereof,  under  the  limitations  and  conditions  ha«after 
provided.*  Section  5  of  said  act  provides  that  any  bridge  or  bridges  erected 
under  the  jntivlslons  of  this  act  shall  be  lawful  structures,  and  shall  be 
recognized  and  known  as  post  routes,  npon  which,  also,  no  higher  cbar^re 
shnll  be  made  for  the  transmission  over  the  same  of  the  malls,  troops  and 
munltlonis  of  war  of  the  United  States  than  the  rate  per  mile  whicli  the 
company  or  companies  erecting  such  bridge  may,  from  time  to  time,  receive 
on  the  balance  of  their  line  or  lines  for  such  services.*   Under  an  act  of 
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e«igre«  approred  July  11.  1870,  a  board  of  engineen  was  appointed  by  tbe 
secretarr  of  war  to  Inspect  and  report  on  the  bridge  over  the  Ohio  river,  and 
In  the  report  of  that  board,  dated  April  19,  1871  (Senate  Document,  43d  Con- 
gnm,  Ex.  Doc.  Na  1,  p.  70,  on  file  in  this  case).  It  Is  fonnd  that  the  bridge, 
tben  unfinished.  *waa  being  boUt  according  to  law.' 

"The  Btmcture  la  a  aingle-tracic  railway  bridge,  connecting  the  main  stem 
of  the  Baltlmwo  &  Ohio  Ballroad  with  Uie  Oentral  Ohio  at  the  eastern 
termlnns  of  the  latter,  and  la  4,001  J(  feet  In  length;  the  length  of  approach 
00  the  Obto  aide  of  the  rlrw  being  1.490  feet,  and  on  tbe  West  Virginia  aide 
864  feet  l^e  right  of  way  for  the  approaches  of  the  bridge  is  through  the 
iitreeta  and  alleys  of  Bellalre,  and  over  the  lands  of  Sullivan,  Barnard,  and 
Oowen.  The  council  of  Bellalre,  through  Its  duly  appointed  committee,  and 
by  ordinance  dated  March  7, 1867,  authorized  the  Central  Ohio  Railroad  Com- 
pany to  'extend  their  railroad'  through  and  over  certain  streets  and  alleys. 
December  12,  1867,  J.  H.  SnUlTan.  Wm.  O.  Barnard  and  B.  R.  Oowen,  joint 
owners  of  the  'Harris  Farm,^  so  called,  on  a  part  of  which  Bellalre  01^  was 
located,  released  to  the  Oentral  Ohio  Railroad  Company  the  right  of  way  for 
tb«  mad  ot  said  company  through  and  over  ttielr  lands  for  an  approach  for 
the  track  or  tracks  of  the  road  of  said  company  to  the  said  bildgie.  Copies 
of  said  release  and  of  the  ordinance  of  Bellalre  cooncll  are  attached  to  tbe 
affidavit  of  T.  J.  Frasler.  filed  with  the  papers  In  tills  cause. 

"It  is  In  evidence,  and  is  not  disputed,  that  an  additional  fare  of  twenty- 
five  cents  Is  charged  passengers  coming  west  over  the  Baltimore  &  Obio 
Railroad  from  Monndsvllle.  West  Virginia,  to  Bellalre,  over  said  bridge,  over 
the  fare  charged  those  from  MoundavlUe  to  Benwood,  at  tiie  east  end  of  the 
bridge^  and  that  one  cent  per  hnndred  additional  Is  chatiged  for  freight 
psBslng  oTor  tbe  same  part  of  tbe  road.  (See  aflldavlts  of  Oeo.  M.  Wise,  W. 
H.  H.  Showacre,  and  S.  O.  Oans,  filed  herewith.) 

"It  Is  also  In  evidence,  and  not  disputed,  that  the  portion  of  said  bridge 
lying  in  West  Virginia  Is  taxed  In  Marshall  county.  In  said  state,  at  $315,000. 
Upon  tbe  last  fact  above  stated,  counsel  for  the  auditor  cites  Pittsburgh.  C, 
a  &  St.  L.  R.  Co.  T.  Board  of  Public  Works  of  West  Virginia.  172  U.  8. 
32.  19  Sup.  Ct  80,  43  L.  Ed.  3S4,  as  the  ground  upon  which  the  present  con- 
tention of  the  auditor  Is  founded.  In  tbe  cause  cited  the  first  point  in  the 
syllabus  raises  tbs  qneatlon  as  to  whether  a  writ  of  Injunction  from  a 
United  States  court  Is  tbe  proper  remedy.  But  tbat  question  has  been  settied 
In  this  case  by  hla  honor  Judge  Taft  who  has  decided  that,  under  the  Ohio 
Statates,  Injunction  is  the  proper  remedy.   The  third  point  In  tbe  syllabus 
la:   *A  railroad  bridge  Is  taxable  under  tbe  Code  of  West  Virginia  of  1801 
(chapter  20,  |  67);  and  although  the  board  of  public  works  assesses  sepa- 
rately tbe  whole  lengtii  of  the  railroad  track  within  the  state,  and  that  part 
of  tbe  bridge  within  tbe  state,  yet,  if  the  railroad  company  does  not.  as  al> 
lowecl  by  that  section,  apply  to  the  auditor  to  correct  any  supposed  mistake 
in  tbe'  assessment  wx  aiveal.  within  thirty  days  after  receiving  notice  of 
tlie  dedsStm  of  tbe  board,  to  the  drcnlt  court  of  the  comity,  and  the  offlcero 
of  tlie  state  make  no  attempt  to  Interfere  with  tbe  cmnpany'B  possession  and 
control  of  Its  real  estate,  nor,  until  aftw  the  expiration  of  the  thirty  days, 
eltb^  to  Impose  a  penalty  for  delay  In  paying  tbe  taxes,  or  to  levy  <m  per- 
sonal property  for  nonpayment  of  them,  the  company  cannot  maintain  a  bill 
in  equity  In  a  court  of  tbe  United  States  to  restrain  tbe  assessment  and  col- 
lection of  any  part  of  the  taxes.'   That  la  to  say,  the  railroad  company.  In 
tbe  case  cited,  did  not  take  proper  steps  to  correct  an  alleged  vror  of  the 
board  of  public  works,  and  by  reason  of  its  neglect  It  bad  no  remedy,  and 
was  compelled  to  pay  the  assessment  In  this  case,  bowevar.  tbe  court  says 
toftwmant  bas  iakea  the  proper  steps  to  prevent  an  assessment.  Now,  It  la 
in  er-Menoe  tbat  tbat  part  of  tbe  bridge  within  the  state  of  GtAo,  and 
coanXy  <tf  Bdmont  Is  upon  tbe  ground  owned  by  the  Central  Oblo  Railroad 
Company;  that  said  company  paid  one-tbird  of  the  cost  of  building  the 
bridge,  which  is  ssid  to  be  tbe  approximate  cost  of  tbat  part  of  tiie  bridge 
•tmctrnre  lying  within  tbe  county  of  Belmont  Tbe  certificate  of  tbe  auditor 
ot  atnte  of  the  state  of  Ohio,  offered  In  evidence,  shows  tbat  the  Oentral 
Obio  Ballroad  Company,  or  Its  lessee,  the  Baltimore  &  Oblo  Railroad  Com- 
panx*  *  number  of  years,  up  to  and  Including  the  year  1896,  paid 
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taxes  on  187^  miles  of  maiO'llne  track  from  Oolcmbus.  Ohio,  to  Its  mateta 
terminus  at  the  Ohio  rlTer.  In  Bellalre,  or  10i^7  miles  from  Newark,  Ohfo^ 
to  said  tennlnns,  which  is  the  whole  of  said  main  line  of  road  brtween 

said  points;  and  which  Inclodee  that  part  which  Is  upon  and  over  the  westeni 
spproacb  to  said  bridge.    (See  alHdaTlts  of  T.  J.  Frazler  and  Wm.  P.  De 
Hart)  All  the  railroad  time-tables  and  guidebooks  In  current  use  give  these 
distances.   It  appears  In  evidence  that,  of  the  maln-llne  track  so  assesseil, 
1.37  miles  lies  within  the  corporate  limits  of  Bellaire.    It  is  contended  bj 
counsel  for  the  auditor  that  this  1.37  miles  of  main  track  In  BeUalre  Is  only 
that  part  of  said  track  which  reaches  up  to  the  point  where  the  apj^mcb 
to  the  bridge  begtais^  because,  b7  the  terms  of  the  agreemoit  between  the 
two  companies  undO'  which  the  bridge  was  bnUt,  it  was  to  be  built  tte 
purpose  of  connecting  their  respective  lines  of  road,*  and  that  the  track  on 
the  bridge  Is  'a  connecting  track  between  the  two  main  lines  on  terra  flrma.' 
But  the  eastern  terminus  of  the  Central  Ohio  Railroad  Is,  and  has  been  ever 
since  its  lirst  construction,  at  low-water  mark  on  the  west  side  of  the 
Ohio  river.  Upon  the  completion  of  said  bridge  the  maln-llne  track  formal; 
In  use  on  the  surface  of  the  ground  was  abandoned,  or  put  into  use  as  a 
switch  side  track,  and  the  main  track  was  placed  upon  the  Ohio  apiffoach  to 
the  bildgew  The  point  of  connection  between  the  two  roads,  tbwefore,  is 
at  low-water  mark  on  the  Ohio  side  of  the  river,  as  it  has  always  been.  To 
make  this  connection,  the  Baltimore  &  Ohio  Railroad  Company  laid  a  track 
ftom  its  main  stem,  at  Beuwood,  West  Virginia,  over  the  bridge,  to  the 
terminus  of  the  Central  Ohio  main-line  track.    It  is  the  malu-llne  track 
which  lies  on  the  western  approach  to  the  l^ldge,  as  well  as  that  part  of  It 
which  lies  on  the  surface  of  the  ground  west  of  said  approach,  and  within 
the  corporate  limits  of  Bellaire,  which  goes  to  make  up  the  1.37  miles  re- 
ferred to,  and  which  Is  Included  In  the  to^  main-track  mileage  of  1&7.3 
miles  from  Celumbus  to  the  Ohio  river,  on  which  taxes  wm  assessed  and 
paid  as  aforesaid. 

"It  Is  fnrthw  contended  that  becanse  no  moitlon  Is  made  of  the  bridge,  or 
any  part  thereto,  nor  of  the  land  on  which  It  stsnda,  in  the  reports  of  the 
auditor  or  In  the  report  of  the  auditor  of  state.  It  Is  not.  thnrefore.  Included 
in  the  assessment.  Bat  there  is  no  mention  of  the  bridges  of  said  company 
over  the  Muskingum  river  at  ZanesvlUe,  over  the  Licking  river  at  Newark, 
or  of  other  bridges  and  trestles  supporting  the  maln-llne  track,  which  would 
seem  to  Indicate  that  It  was  not  customary  to  note  such  stmctore  In  making 
assessments  oa  the  main  line  of  that  road. 

"Findings: 

"In  view  ot  the  facts  stated  above,  I  And  tJutt  tbe  maln-Une  track  of  the 
Central  Ohio  -Railroad  extends  from  Columbus.  Ohio,  to  low-water  maA  <m 
the  west  bank  of  the  Ohio  river,  within  the  corporate  limits  of  B^Ualre; 
that  the  length  of  said  track  is  137.8  miles,  and  that  the  Central  Ohio  Rail- 
road Company,  or  Its  lessee,  the  Baltlmm  &  Ohio  Railroad  Company,  has 
paid  In  full  the  taxes  levied  on  its  said  eaUre  main  track,  which  Incdndes 
that  imrt  of  said  track  lying  upon  and  over  the  western  approach  to  said 
bridge;  and  that  said  187.8  miles  Includes  the  1.87  miles  ot  said  main  line 
track  lying  within  the  corporate  limits  of  Bellaire. 

"Testimony  was  oCTered  going  to  show  that  a  {UNqMSitlon  bad  been  made 
at  the  meeting  of  Uie  board  of  county  auditors  to  assess  the  Ohio  approscb 
toJMw  Bellaire  bridge  as  a  structure  separate  and  aiMrt  from  the  maln-llne 
track  of  the'  road,  and  that  the  proposition  had'  been  Ignored,  or  at  least  not 
favorably  considered,  but  the  testimony  on  that  point  Is  contradictory.  (See 
affidavits  of  T.  J.  Frasler,  W.  P.  De  Hart.  A.  M.  Beatty,  and  A.  B.  HallO 
However  the  fact  may  be,  the  master  has  not  cwOddered  it  material  to  tbhi 
Inquiry,  In  view  ot  his  findings  as  above." 

J.  H.  Collins,  for  appellants. 
W.  W.  Granger,  for  appellee. 

i^efore  LURTON  and  DAY.  Circuit  ludges^  and  WANTY.  Dis- 
Ukt  Judge. 
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DAY,  Circuit  Judge,  after  making  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  court. 

The  right  to  an  injunction  in  this  case  turns  upon  the  determina- 
tion of  the  issue  as  to  whether  the  Baltimore  &  Ohio  Railroad  Com- 
pany has  been  once  taxed  upon  the  bridge  mentioned  in  the  in- 
forniation  under  proceedings  already  had  under  the  tax  laws  of 
Ohio.    If  the  receivers  have  established  the  affirmative  of  this  prop- 
osition, further  attempts  to  tax  the  same  property  may  be  enjoined 
under  the  laws  of  Ohio,  which  provide  the  equitable  remedy  of  in- 
junction against  illegal  taxation.    Rev.  St.  Ohio,  §  5848.    In  Ohio 
the  taxing  of  property  of  railroad  companies  is  regulated  by  the  Re- 
vised Statutes  of  the  state  (Rev.  St,  1890,  §§  3770-2776,  inclusive). 
Where  a  railroad  is  in  several  counties  of  the  state,  the  auditors  of 
such  counties  constitute  a  board  of  appraisers  and  assessors  for  such 
railroad  company.    For  any  railroad  company  having  its  road,  or 
any  part  thereof,  in  one  county  only,  the  auditor  of  such  county 
constitutes  the  board.  At  its  annual  meeting  in  May  the  board  is 
required  to  proceed  to  ascertain  all  the  personal  property  of  the 
company,  which,  it  is  provided,  shall  include  the  roadbed,  water  and 
wood  stations,  and  such  other  realty  as  is  necessary  to  the  daily  run- 
ning operations  of  the  road,  moneys  and  credits  of  the  company, 
the  undivided  profits,  reserve,  or  contingent  fund,  whether  the  same 
be  in  money,  credits,  or  in  any  manner  invested,  and  the  actual  value 
thereof  in  m'pney;  and  also  locomotives  and  cars  not  belonging  to 
the  company,  but  hired  for  its  use  or  run  under  its  control  on  its 
road  by  a  sleeping  car  or  other  company,  but  as  to  such  rolling  stock 
the  company  may  return  it  separately  from  its  own  property,  in 
which  event  it  shall  be  valued  separately,  but  included  in  the  ag- 
gregate valuation.    Such  boards  have  power  to  require  certain  offi- 
cers of  the  road  to  make  a  detailed  statement,  under  oath,  of  the 
items  and  particulars  constituting  such  property,  moneys,  and  cred- 
its, and  the  values  thereof.   The  value  of  such  property,  moneys, 
and  credits,  as  found  and  determined  by  the  board,  is  required  to 
be  apportioned  by  the  board  among  the  several  counties  through 
which  s^d  road,  or  any  part  thereof,  runs,  so  that  to  each  county, 
city,  village,  township,  and  district,  or  any  part  thereof,  therein,  shall 
be  aj^ortioned  such  part  thereof  as  shall  equalize  the  relative  value 
of  the  real  estate,  structures,  and  stationary  personal  property  of  such 
company  therein,  in  proportion  to  the  whole  value  of  the  real  estate, 
structures,  and  stationary  personal  property  of  such  company  in  the' 
state ;  and  the  rolling  stock,  main  track,  roadbed,  supplies,  moneys, 
and  credits  of  such  company  shall  be  apportioned  in  such  proportion 
as  the  length  of  such  road  in  such  county  bears  to  the  entire  length 
thereof  in  all  said  counties.   When  a  railroad  company  has  part  of 
its  road  in  the  state,  and  part  thereof  in  any  other  state  or  states, 
the  proper  board  shall  take  the  value  of  such  property,  moneys,  and 
credits  so  found  and  determined  as  aforesaid,  and  divide  it  in  the 
proportion  the  length  of  said  road  in  the  state  bears  to  the  whole  of 
such  road,  and  determine  the  principal  sum  for  the  value  of  sudi 
road  in  the  state  accordingly,  equalizing  the  relative  value  thereof 
in  the  state,  as  above  set  forth. 
114  F.— 4 
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An  analysis  of  these  sections  shows  two  g^eneral  systems  of  dis- 
tributing the  taxable  valtiation  of  tlie  property  of  railroad  companie 
in  Ohio.  It  is  primarily  nu^e  the  duty  of  the  board, /whether  it  is 
to  consist  of  one  or  more  of  the  county  auditors,  to  ascertain  the 

property  subject  to  taxation,  and  to  place  .upon  it  a  valuation.  For 
the  purpose  of  ascertaining  the  character  and  extent  of  the  property, 
detailed  statements  may  be  required,  under  oath,  from  the  officers 
of  the  company.   The  distribution  of  the  valuation  of  the  property, 
where  several  counties  are  interested,  is  made  according  to  the  nature 
of  the  property.   Real  estate,  structures,  and  stationary  personal  prop- 
erty are  to  be  apportioned  to  its  own  local  taxing  district.  These 
valuations  the  statute  requires  to  be  "equalized."  so  that  the  local 
real  estate,  structures,  and  stationary  personal  property  in  any  taxing 
district  shall  be  valued  in  the  same  proportion  as  the  value  of  said 
property  in  said  taxing  district  bears  to  the  total  valuation  in  the 
state.   The  other  class  of  property  to  be  valued,  which  includes  roll- 
ing stock,  main  track,  roadbed,  supplies,  moneys,  and  credits,  is  not 
localized  for  taxation ;  but  the  aggregate  value  of  this  class  of  prop- 
erty is  apportioned  among  the  local  taxing  districts  according  to  the 
mileage  of  the  road  in  such  districts,  respectively.  One  object  of  this 
statute  is  evidently  to  require  real  estate  and  structures  to  be  locally 
taxed.   The  valuation  of  the  real  estate  and  structures  is  apportioned 
to  the  locality  where  situated.   This  is  the  policy  of  the  statute,  and 
is  in  harmony  with  the  general  system  of  taxation  in  the  'state- 
In  view  of  this  system  of  classification  of  railroad  property  for 
taxation  in  Ohio,  to  which  class  does  the  bridge  in  question  belong? 
The  part  of  the  bridge  which  it  is  prpposed  to  tax  in  Belmont  county 
is  the  approach  from  the  Ohio  side,  the  length  of  which  is  1490  feet ; 
on  the  West  Virginia  side,  864  feet.  The  approach  on  the  Ohio  side 
is  described  as  consisting  of  43  semicircular  stone  arches,  with  two 
spans  of  deck  bridge.   The  piers  are  described  as  massive  in  structure. 
The  bridge  is  an  expensive  and  durable  one.    It  was  built  under 
authority  of  an  act  of  congress,  and  is  made  a  post  route  of  the  United 
States,  subject  to  regulation  as  such.    Additional  rates  are  charged 
to  passengers  and  freight  using  the  bridge.    It  has  a  distinct  value 
as  a  bridge,  irrespective  of  its  present  use  for  railroad  purposes.  It 
is  a  suggestive  fact  that  the  West  Virginia  portion  has  been  valued 
for  taxation  in  that  state  in  the  sum  of  $3x5,000.   These  consider- 
ations would  seem  decisive  of  the  question  as  to  whether  this  bridge 
Is  to  be  regarded  as  a  structure  to  be  locally  taxed,  or  "roadbed" 
or  "main  track,"  with  taxable  valuation  to  be  distributed  throughout 
the  length  of  the  line  in  proportion  to  its  mileage.     It  is,  in  our 
judgment,  a  structure,  within  the  meaning  of  the  statute,  and  to  be 
taxed  as  other  local  structures  are  in  the  district  where  it  is  situatcfi. 
Similar  considerations  led  the  supreme  court  of  Nebraska  to  like  con- 
clusions in  a  well-considered  case.    Cass  Co.  v.  Chicago,  B.  &  Q 
R.  Co.,  25  Neb.  348,  41  N.  W.  246,  2  L.  R.  A.  188. 

In  the  returns  made  by  the  Baltimore  &  Ohio  Railroad  Company 
for  the  Central  Ohio  RaUroad,  no  mention  is  made  of  this  structure. 
There  is  nothing  in  the  testimony  or  in  the  finding  of  the  master  to 
show  that  it  was  distinctly  considered  in  making  a  valuation  of  the 
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property  to  be  taxed,  notwithstanding  its  great  value  as  an  independ- 
ent structure.   But  it  is  contended  ^t  this  bridge  has  already  been 
taxed  as  a  part  of  the  main  track,  including  roadbed  and  right  of 
way,  by  the  board  of  county  auditors.  The  findings  of  fact  show  that 
the  Baltimore  &  Ohio  Railroad  Company  is  assessed  and  pays  the 
taxes  upon  the  property  in  Ohio  of  the  Central  Ohio  Company,  of 
which  it  is  the  lessee.   This  is  because  of  the  agreement  between  the 
companies,  which  requires  this  course  of  action.    In  Ohio  all  prop- 
erty is  taxed  against  the  owner.    Rev.  St.  1890,  §§  2734,  2735.  In 
the  return  and  assessments  referred  to,  the  Baltimore  &  Ohio  Com- 
pany assumes  the  obligation  which  the  law  imposes  upon  the  Central 
Ohio  Railroad  Company.    It  is  said  that  this  bridge  is  included  in 
the  assessment  of  the  157.3  miles  of  main  track,  including  roadbed 
and  ri^t  of  way;  being  the  entire  length  of  the  line  of  the  Ohio 
Central  Railroad  from  low-water  mark  on  the  Ohio  side  of  the  river 
to  its  northern  terminus  at  Coltlimbus,  Ohio.  The  finding  shows  that 
the  southern  terminus  of  the  Central  Ohio  Railroad  is  at  low-water 
mark  on  the  Ohio  side.    It  also  appears  that  the  tracks  of  the  Cen- 
tral Ohio  Railroad  were  raised  and  laid  upon  the  approaches  to  this 
bridge.    But  it  also  appears  from  the  allegations  of  the  petition  and 
the  admissions  of  the  answer  that  the  bridge  is  the  property  of  the 
Baltimore  &  Ohio  Railroad  Company.    In  the  mortgage  which  is 
the  subject  of  foreclosure  in  this  case  this  bridge  is  described  as  owned 
and  operate  by  that  company,  "known  as  the  'Benwood  Bridge,' 
beginning  in  Marshall  county,  in  the  state  of  West  Virginia,  and  run- 
ning through  the  town  of  Benwood,  over  the  Ohio  river,  into  the 
town  of  Bellaire,  in  Belmont  county,  in  the  state  of  Ohio,  together 
with  the  approaches  thereof;  the  said  bridge  and' approaches  being 
0/  the  total  length  of  8,556  feet,  more  or  less."    It  is  true  that  the 
master  finds  that  this  bridge  was  built  under  a  contract  between  the 
B^timore  &  Ohio  Railroad  Company  and  the  Central  Ohio  Railroad 
Company,  by  which  the  latter  company  pays  one-third  of  the  cost  of 
the  Inidge ;  and,  after  the  payment  of  the  certificates  issued  for  such 
cost,  the  companies  were  to  hold  the  same  as  tenants  in  common,  in 
the  proportion  of  two-thtrds  to  the  Baltimore  &  Ohio  Railroad  Com- 
pany, and  one-third  to  the  Central  Ohio  Railroad  Company.  This 
contract  cannot  overcome  the  allegations  of  the  pleadings  as  to  the 
ownership  of  the  bridge.    Nor  does  the  joint  ownership  of  the  struc- 
ture relieve  the  situation  from  the  considerations  which  g^ve  it  a  local 
character  for  the  purposes  of  taxation.    It  is  also  found  that  the  ap- 
proach in  question  is  upon  ground  of  the  Ohio  Central  Company, 
and  that  its  tracks  are  laid  upon  it.   This  does  not  affect  the  ques- 
tion of  the  right  to  tax  this  large  and  costly  structure  against  its 
true  ownership,  irrespective  of  the  ownership  of  the  track  upon  it, 
or  of  the  right  of  way  upon  which  it  rests.   When  land  is  owned 
bv  one,  and  the  buildings  by  another,  the  two  may  be  separately  as- 
sessed for  taxation.    People  v.  Board  of  Assessors  of'  Brooklyn,  93 
y.  Y.  308.    If  this  were  not  so,  much  property  which  must  be  assessed 
against  the  owner  would  escape  taxation.    It  appears  that  the  Bal- 
Cimore  &  Ohio  Railroad  Company,  the  owner  of  this  bridge  and  its 
approaches,  is  the  owner,  also,  of  a  line  of  railroad  ^tending  across 
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the  bru]g;e  from  Oluo,  and  thence  eastwardly,  through  West  VubLIi. 
We  think  this  structure  is  a  part  of  that  railroad,  and,  witfaia  'jx 
requirements  of  the  Ohio  Statutes,  taxable  in  Behnoot  county.  \Vc 
cannot  agree  that  die  assessment  of  the  mam  track  of  the  Ohio  Cen- 
tral Railroad  covM'ed  so  much  of  this  structure  as  includes  the  2p- 
proach  to  this  bridge  from  the  Ohio  side,  or  that,  under  the  facs 
shown,  it  coukl  be  legally  assessed  as  a  port  of  snch  main  track,  i=- 
duding  roadbed  and  right  of  way.  It  may  be  the  practice  to  assess 
bridges  as  a  part  o£  siKh  main  track  of  railroads  m  Ohia  It  razj 
be  that  many  bridges  have  no  value  except  to  carry  the  track  of  the 
company.  Whether  this  practice,  if  it  exists,  be  right  or  wrong,  is 
immateria]  here,  in  view  of  the  character  and  ownership  of  the  bridge 
in  question. 

We  think  the  circuit  court  did  not  err  in  vacating  the  restraining 
order  and  dismissing  the  petition  of  the  receivers.  Judgment  affirmed 
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Wbws  a  landowDer  In  good  faith,  for  tbe  punrase  of  iQclosIng:  bis  own 
land,  builds  s  fence  on  tlie  line  extending  around  tbe  tract,  snch  act  Is 
not  unlawful,  and  Is  ^ot  a  violation  of  tbe  act  of  Febraarr  25,  1885  (23 
Stat  821),  which  forbids  tbe  Inclosure  of  public  lauds  or  obetructing  ac- 
ceu  thereto  b^  one  who  has  no  claim  thereto,  even  though  such  fence 
•0  connects  with  fenced  lands  of  other  owners  aa  thereby  to  Indoee  nn- 
elalmed  pablle  lands. 

In  Error  to  the  Circuit  Court  of  the  Utiited  States  for  the  Eastern 

Division  of  the  District  of  Washington. 

The  plaintiff  In  error  was  indicted  by  the  grand  Jury  for  unlawfully  tn- 
doslng  public  land  tn  the  state  of  Washington,  by  erecting  and  maintaining 
a  post  and  wire  fence  around  certain  land  owned  and  leased  by  him.  tiiM«br 
preventing  and  obstructing  any  and  all  persona  from  peacefully  mtering 
upon  or  ntabllahlng  a  settlement  or  residence  upon  certain  tracts  of  irabllc 
land,  and  preventlu  and  obstructing  passage  and  transit  oy»  and  ttmra^ 
•aid  public  land.  Tbe  Indictment  contained  six  connta.  but  only  the  Charges 
contained  in  the  flnt  second,  and  fifth  counts  were  aubmltted  to  the  luty- 
Thene  counts  charged  as  follows: 

"That  one  Robert  Potts  •  •  •  did  nnlawfully,  as  owner,  make,  avcL 
construct  and  maintain  an  inclosure  of  tbe  following  described  pnbllc  lacl 
of  the  United  States,  containing  not  loss  than  100  acres,  to  wit,  the  N. 
\i  of  section  2.  township  10  north,  of  range  38  east  of  the  WlUamem 
meridian,  and  the  8.  W.  )4  of  section  26,  township  20  north,  range  SS  cast  o? 
the  WUlametta  mwldlan.  and  section  34.  township  20  north,  range  38  eest  cf 
tbe  WlUametta  merldlaB;  said  Inclosure  so  made,  ereeted.  ecHistmetod.  a=<£ 
maintained,  consMlnff  ot  and  being  a  post  and  wire  ftoice,  and  ht^  tte  «a>^ 
Robert  Potts,  BO  making  and  constructing  said  iBdoanrah  Umb  and  tbecv 
baring  no  claim  or  color  of  title  to  any  of  satd  land,  made  or  aeqnlnd  -z 
good  faith,  or  an  asserted  right  thereto  by  or  nnder  claim,  made  te 
fftlth  with  a  view  to  entry  there<tf  at  the  pn^er  land  office,  to  wit,  tbe  ir=-=«^ 
States  Und  olBce  at  Spokane,  In  said  stats  and  dUrtrlet,  ondcr  the  gsmcn: 
lahd  lawn  of  tba  Uattsd  States,— csntraiy  to  tha  totm  of  ttao  atatat*  m  Mca 
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am  mste  snd  proTlded*  and  against  tli«  peace  and  dlgnitr  <^  tbs  United 
States. 

"That  one  Robert  Potts  *  •  *  did  unlawfully,  ae  part  ownw  and 
agent,  make,  erect,  constmct  and  malotaiD  an  Incloenre  of  tte  feUowbif 
described  public  land  of  the  United  States,  containing  not  leas  than  one  han< 
dred  and  sixty  acres,  to  wit,  the  N.  W.  ^  of  section  2,  township  Id  north, 
range  86  east  of  ttie  Willamette  meridian,  and  the  S.  W.  %  of  section  26, 
township  20  north,  range  38  east  of  the  Willamette  meridian,  and  section 
34,  township  20  north,  range  88  east  of  the  Willamette  meridian;  said  In- 
dosim  so  made,  erected,  constructed,  and  maintained  cmisistlng  of  and 
being  s  poet  and  wire  fence,  and  he,  the  said  Robert  Potts,  so  making  and 
conatroctlng  said  Incloenre,  then  and  Oiere  having  no  dalm  or  color  of  title 
to  any  of  said  land,  made  or  acqnlred  in  good  faltia,  or  an  asserted  right 
thereto,  by  or  under  claim,  made  In  good  faith  with  the  view  to  entry  there- 
of at  tbe  iMToper  land  office,  to  wit,  the  United  States  land  office  at  Spokane. 
Id  said  state  and  district  under  the  general  land  laws  of  the  United  States 
at  the  time  such  Inclosnre  was  so  made, — tontmry  to  the  form  of  the  statute 
In  such  case  made  and  proTlded,  and  against  tbe  peace  and  dignity  of  tbe 
(7olted  States." 

Tbat  one  Robert  Potto  *  *  *  did  unlawfully,  by  and  with  a  post  and 
wire  fene^  prevent  and  obatmct  firom  passage  and  transit  over  and  throujrb 
certain  of  the  public  lands,  containing  not  lees  ttian  one  tanndred  and  sixty 
acree,  to  wit  the  N.  W.  %  of  section  2,  townships  north,  of  range  88  east 
of  tbe  Willamette  mwldlan,  and  the  S.  W.  M  of  section  26.  township  20 
north,  range  38  east  of  the  Willamette  meridian,  and  aectlon  34,  township 
20  north,  range  38  east  of  the  Willamette  meridian.— contrary  to  the  form 
of  the  statute  In  such  case  made  and  proTlded.  and  against  the  peace  and 
dlgnll7  of  the  United  States." 

The  Jury  found  the  defendant  guilty  as  charged  In  these  three  counts, 
and  tbe  court  imposed  a  sentence  of  one  day's  Imprisonment  In  the  county 
Jail  and  a  fine  of  $100,  and  costs  of  action.  Writ  of  saot  was  tbereopon 
sued  out  to  this  conrt 

Merritt  &  Merritt,  for  plaintiff  in  error. 

Wilson  R.  Gay,  U.  S.  Atty.,  and  Edward  £.  Ctuhman,  Asst.  U.  S. 
Atty. 

Before  GILBERT.  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  ofnnion  of  the  court 

It  appears  from  the  evidence  that  the  defendant  is  the  owner  of  sec- 
tion 25,  township  20  north,  range  38  east  of  Willamette  meridian, 
Spokane  county.  Wash.,  and  has  a  lease  of  section  36  in  the  same  town- 
ship. These  two  sections  adjoin,  and  the  defendant  had  inclosed  them 
with  a  wire  fence,  thus  making  an  inclosure  two  miles  long  north 
and  south,  and  approximately  one  mile  wide  east  and  west.  A  county 
road  meanders  along  the  east  line  of  said  sections.  The  govertmient 
land  charged  in  the  indictment  to  have  been  unlawfully  inclosed  by 
th«  fence  of  the  defendant  is  the  N.  W.  ^  of  section  2,  township  19 
north,  of  range  38  east;  and  the  S.  W.  ^  of  section  36,  and  section  34, 
township  30  north,  range  38  east.  None  of  this  land  adjoins  that  in- 
closed by  the  defendant;  but  it  is  contended  that  the  defendant,  by 
connecting  his  feiice  with  that  of  other  owners  of  land  on  the  north 
and  south,  has  cut  off  the  government  land  from  access  to  the  county 
roatd,  and  is  thus  violating  the  statute  prohibiting  the  inclosing  of 
government  land.  The  chain  of  private  fences  ccMnplained  of  imme- 
diately incloses  only  the  lands  of  the  various  owners,  and  the  inclosing 
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of  or  obstruction  of  passage  to  the  government  land  is  merely  an  in- 
cident arising  from  the  peculiar  situation  of  the  land  with  relation  to 
the  county  road. 

The  act  of  February  25,  1885  (23  Stat.  321),  provides  as  follows : 

"That  all  Inclosures  of  aoy  public  lands  In  any  state  or  territory  of  the 
United  States,  heretofore  <»*  to  be  bereaftw  made,  erected,  or  constmcted  hy 
any  person,  party,  association,  or  corporation,  to  any  of  whicb  land  Incloded 
within  the  IncloGUre  the  peiEon,  party,  association,  or  corporation  making 
or  controlling  tbe  Inclosure  had  no  claim  or  color  of  title  made  or  acquired 
In  good  faith,  or  an  asserted  right  thereto  by  or  under  claim,  made  in  good 
faith  with  ft  view  to  entry  thereof  at  the  proper  land  office  under  the  general 
laws  of  the  United  States  at  the  time  any  such  Inclosure  was  or  shall  be 
made,  are  hereby  declared  to  be  unlawful,  and  the  maintenance,  erection, 
construction,  or  control  of  any  such  inclosure  la  hereby  forbidden  and  pro- 
hibited.  •   •  • 

"Sec.  S.  Tbat  no  person,  by  force,  threats,  Intlmidatlooa,  or  by  any  fenc- 
ing or  inclosing,  or  any  other  milawfnl  means,  shall  prevent  or  obstruct  or 
shall  combine  and  confederate  with  othtts  to  prevent  or  olutrnct  any  person 
from  peaceably  entering  upon  or  establishing  a  settlement  or  residence  on 
any  tract  of  public  land  subject  to  settlement  or  entry  under  the  public  land 
laws  of  the  United  Statesnpr  sbaU  prevent  or  obstruct  free  passage  or  tran- 
sit over  or  throagb  the  public  lands.   •  • 

The  trial  court  instructed  the  jury,  in  this  connection,  as  follows : 

"Tbe  law  which  I  have  read  to  you  has  for  Its  obvious  purpose  the  protec- 
tion of  the  rights  of  the  public  In  and  to  all  of  tbe  public  domain,  as  against 
the  selfishness  of  any  particular  individual,  association,  or  company,  or  sec 
of  Individuals,  to  appropriate  to  their  own  use  tbe  public  domain  and  ex- 
clude the  public  from  tbe  equal  eojoyment  of  the  use  of  It  while  it  remains 
public  and  unclaimed  by  private  individuals.  The  law  Is  broad  In  Its  term?:, 
and  it  is  intended  to  prohibit  any  mannw  of  In(doBtng  the  public  domain 
by  a  person  or  a  company  or  a  corporation  that  has  no  color  of  title  or  right 
to  have  the  exclusive  use  of  it  Tbe  inclosure  by  a  fence,  or  a  combination 
of  fences,  or  joining  of  fences  tbat  is  wholly  upon  the  land  which  tbe  person 
does  own,  is  unlawful,  If  in  effect  It  does  inclose  and  shat  out  the  pubUc 
from  any  part  of  the  public  domain.  A  man  bas  no  rlgbt  to  buUd  a  teac*' 
upon  his  own  laud,  that  connects  witb  another  fence,  that  Is  so  connecte«l 
as  to  form  an  Inclosnre  of  public  land,  and  shut  tlie  public  ont  or  prevent 
their  passage  over  the  public  lands." 

This  instruction  was  plainly  directed  to  the  charge  contained  in  the 
fifth  count  of  the  indictment,  and  this  count  appears  to  have  been 
framed  under  section  3  of  the  above-named  act.    Upon  the  evidence 
in  the  case  and  the  charge  contained  in  the  count,  the  question  to  be 
submitted  to  the  jury  was  whether  the  defendant  had,  by  "fencing  or 
inclosing,  or  any  other  unlawful  means,"  prevented  or  obstructed  free 
passage  or  transit  over  or  through  the  public  lands  of  the  United 
States.    By  a  well-known  rule  of  construction  the  words  "or  any  other 
unlawful  means,"  in  describing  and  giving  scope  to  the  prohibited 
acts,  relate  back  to  and  qualify  the  preceding  words  "fencing"  and 
"inclosing,"  so  that  those  words  must  be  read  as  "unlawful  fencing:"' 
and  "unlawful  inclosing."    In  other  words,  the  "fencing"  or  "inclosing^" 
of  land  does  not  become  unlawful  merely  because  either  of  these  acts 
prevent  or  obstruct  any  person  from  peaceably  entering  upon  or  estab- 
lishing a  settlement  or  residence  on  a  tract  of  the  public  land  subject 
to  settlement' or  entiy  under  the  public  land  laws  of  the  United  States. 
The  act  of  a  person  m  fencing  or  inclosing  his  own  land  is  lawful.  It 
is  also  lawful  for  a  person  to  fence  and  inclose  his  own  land  up  to  a 
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point  where  it  connects  immediately  with  the  fence  or  inclosure  of 
adjoining  land  owned  by  another.  It  is  only  when,  under  the  -guise 
of  indosmg  his  own  land,  a  person  builds  a  fence  for  the  purpose  and 
with  the  intention  of  inclosing  the  public  lands  of  the  government,  that 
the  fence  or  inclosure  becomes  unlawful.  This  is  the  law  as  dedared 
by  the  supreme  court  in  the  case  of  Camfield  v.  U.  S.,  167  U.  S.  518, 
17  Sup.  Ct.  864,  42  L.  Ed.  260.  In  that  case  the  defendants  had  ac- 
quired the  right  to  use  all  the  odd-numbered  sections  of  land  lying 
within  certain  .townships,  and  built  fences  around  the  boundary  lines 
of  the  townships.  By  an  ingenious  arrangement  of  crossing  the  town- 
ship boundary  line  at  each  section  line,  the  fence  was  constructed 
entirely  upon  the  odd^numbered  sections,  and  was  thus  located  en- 
tirely upon  the  land  of  the  defendants,  though  completely  surrounding 
and  inclosing  the  even-numbered  sections  belonging  to  the  govern- 
ment. The  court  held  the  defendants'  action  to  be  within  the  letter 
of  the  statute,  as  actually  inclosing  public  lands  without  any  color  of 
title  to  the  lands,  and  that  the  fence  was  therefore  a  nuisance,  sub- 
ject to  abatement  by  the  government,  under  the  act  of  February  25, 
1S85.    But  the  court  said,  in  the  course  of  its  opinion: 

"It  Ib  no  answer  to  say  that  it  such  odd-numbered  sections  ^ere  sepa- 
rately fenced  Id,  which  the  owner  would  doubtless  have  the  right  to  do,  the 
result  would  be  the  same  as  In  tliis  case,  to  practically  exclude  the  sovcrn- 
ment  from  the  even-numbered  sections,  since  this  was  a  contingency  which 
the  government  was  bound  to  contemplate  In  granting  away  the  odd-num- 
bercd  sections.  So  long  as  the  Individual  proprietor  confines  his  Inclosure 
to  bis  own  land,  the  government  has  no  right  to  complain,  since  be  I3  en- 
titled to  the  complete  and  exclusive  enjoyment  of  It  r^ardless  of  any  detri- 
ment to  his  neighbor;  but  when,  under  the  guise  of  Inclosing  his  own  land, 
be  builds  a  fence  which  Is  useless  for  that  purpose,  and  can  only  have  been 
intended  to  Inclose  the  lands  of  the  government  he  Is  plainly  within  the 
scatnte,  and  Is  guilty  of  an  unwarrantable  appropriation  of  that  wblch  be- 
lonffs  to  the  public  at  large." 

In  the  case  at  bar,  however,  the  evidence  tends  to  show  that  no 
public  land  had  actually  been  inclosed  by  the  fence  of  the  defendant 
alone.    He  had,  it  appears,  constructed  a  fence  around  two  sections 
of  his  own  land.   This  land  is  situated  between  certain  public  lands 
and  the  county  road.    Other  owners  of  land  in  the  vicinity  had  for- 
merly fenced  their  holdings,  apparently  without  complaint  from  the 
government  or  adjoining  settlers.   The  fence  of  the  defendant,  con- 
necting with  the  fences  of  the  other  owners,  had  formed  a  chain  of 
fences  which  presented  a  barrier  between  the  public  land  in  question 
and  the  coiinty  road.    It  is  evident  that  this  portion  of  the  country 
is  not  well  populated,  and  that  public  roads  are  few,  as  the  greater 
part  of  the  public  land  claimed  to  be  unlawfully  inclosed  by  the  fence 
in  question  is  two  miles  from  the  county  road.    Upon  this  evidence 
it  was  clearly  the  duty  of  the  court  to  submit  to  the  jury  the  question 
whether  the  defendant's  fence  or  inclosure  was  erected  by  him  in  good 
faitii  to  inclose  his  own  land,  or  whether,  in  joining  his  fence  to  that 
of  others,  it  was  his  intent  and  purpose  to  prevent  or  obstruct  any 
person  from  peaceably  entering  upon,  or  establishing  a  settlement  or 
residence  upon,  the  tract  of  public  land  described  in  the  indictment. 
This  the  court  did  not  do,  but  instructed  the  jiu^'  that  a  fence  t»iilt 
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by  a  person  upon  his  own  land  was  unlawful,  if  in  eflfect  it  inclosed 
and  shut  out  the  public  from  any  part  of  the  public  domain.  This  in- 
struction, as  a  statement  of  the  law  upon  the  subject,  was  too  broad, 
and  was  therefore  subject  to  objection. 

The  other  errors  assigned  are  without  merit,  and  require  no  discus- 
sion. For  the  reasons  stated,  the  judgment  of  the  circuit  court  is 
reversed,  with  directions  to  grant  a  new  trial 


JLTNA  LIFE  INS.  CX>.  T.  PRIBRSON. 
(OlrcDlt  Court  of  Appeals,  Slxtb  Circuit   Febraai7  4>  1902.) 


1  AOdDBKT  iKSUBAircX— COKBtSVOTION  09  AFPMCATIOH. 

A  man  being  alroat  to  start  for  Seattle  with  tbe  Intention  at  tiie  end 
of  alz  months  of  going  from  there  to  Alaska  on  an  exploring  trip,  ap- 
plied to  a  soIlcltlDg  agent  of  an  Insurance  company  for  an  accident  pol- 
icy, provided  It  would  cover  the  risks  Incident  to  such  trip.  At  title  sug- 
gestion of  the  agent,  two  applications  were  filled  out,  one  tor  an  annual 
and  one  for  a  siz-mouthB  policy,  and  sent  on  to  the  general  agent  of  the 
company,  together  with  a  letter  from  the  agent  fully  explaining  tbe 
matter,  and  that  the  applications  were  to  be  treated  as  In  the  alter- 
natlTfe  Each  application  contained  a  dause  that  *1  hare  not  in  con- 
templation any  spedal  Journey  or  undertaking  except  aa  herein  stated." 
No  other  reference  to  a  journey  was  made  In  tiie  formal  application. 
Meia,  that  the  letter  accompanying  tbem,  and  which  was  necessary  to 
an  understanding  of  them,  must  be  regarded,  aa  tbe  parties  Intended,  aa 
a  part  of  tbe  application  Itself. 

I.  Baub— Waiter.  - 

An  Incorporated  Insurance  company  may  waive  conditions  which  are 
tor  Its  beneflt  notwithstanding  a  provision  that  no  waiver  shall  be  valid, 
nnlesa  made  In  a  prescribed  way  and  by  certain  officials.  Sucb  a  pro- 
vision may  be  Itself  waived,  as  well  as  any  other;  tbe  question  in  every 
sncta  case  being  as  to  whether  ttie  waiver  has  been  made  by  tbe  cor- 
poration    one  anttaorlced  to  act  fw  It  In  the  matter. 

L  Same— Waitbb  bt  Bbcbxpt  op  Pbeuidm. 

The  receipt  and  retention  of  a  premium  at  the  "home  office  of  an 
accident  insurance  company,  aftw  knowledge  of  facts  and  drcnmstances 
which  called  upon  the  company  to  elect  whether  it  would  recall  the 
policy  or  assume  tbe  risk  of  an  extrahazardous  journey  contMnplated  by 
the  assured,  Is  an  election  to  ratify  the  contract  and  continue  the  policy. 


A  general  agent  of  an  accident  Insurance  company,  being  folly  ad- 
vised by  a  letter  accompanying  an  application  that  the  applicant  con- 
templated a  joum^  not  stated  in  the  formal  appUcatioa,  and  desired 
tbe  Insurance  only  in  case  the  policy  would  cora  tiie  risks  of  sncta  Jour- 
ney, Issued  tbe  policy,  and  forwarded  it  to  tbe  soliciting  agent  who 
edlected  the  premium  and  delivered  the  policy.  A  short  time  thereaft^ 
the  genial  agent  by  direction  of  the  home  office,  wrote  tbe  local  agent 
to  withdraw  the  policy,  but  the  insured  having  gone  away,  thla  was  not 
done,  and  the  local  agent  later  sent  in  tbe  premium,  which  was  received 
and  retained  by  the  company  without  objection.  Heidi,  that  tbe  company 
must  be  presumed  to  have  been  advised  of  all  the  facts  shown  1^  ttae 
letter  i^rlor  to  Its  directing  tbe  withdrawal  of  the  poller,  and  that  fts 
tnbseqnent  action  was  a  waiver  ot  the  right  to  invoke  pnnrteioiw  eC  v»e 
Cormal  apidicatlon  to  avoid  ttae  policy  on  acoonnt  of  the  Jonmer. 
t.  Save— CoNDXTioBs— Brbach. 

A  provision  of  an  accidoit  policy  exempting  the  company  from  lia- 
bility for  injury  snstalned  wh«i  the  insvred  was  enjiaged  til  "adTeDtnrea 


No.  Ma 


4.  Baub. 


MTHA.  LIVE  TNB.  CO.  FRIIIRSd!ll. 


B7 


Into  Tlld  and  vnlnbablted  or  undTmsed  ngfonB**  did  not  become  oper- 
attre  because  Uie  Insured  bad  started  on  an  exploring  or  prospecting 
Jonmey  Into  the  Interior  of  Alaslra,  where  be  was  drowned  In  a  atorm 
while  narlgatlne  a  well-known  bay  on  the  seecoast.  bef<n»  be  bad  en- 
tered npon  the  inland  Jonm^. 

&  Bavk— CajurGB  of  Oocufatiok. 

An  Insurance  company  cannot  claim  that  an  insnred  had  changed  his 
occupation  from  that  stated  In  his  application  to  that  oC  a  prospecting 
miner,  which  was  one  more  hazardons,  merely  because  he  was,  when  he 
lost  Us  life,  on  hla  way  to  Alaska,  with  the  Intention  of  engaging  in 
such  pursuit,  when  he  had  not  entered  npon  It  at  the  time  of  his  death. 

V.  Saub—Auouht  of  Recotert— Passenger  ok  Steam  Vesski^ 

An  Insured  under  an  accident  p<dlcy  which  proTlded  tbat^  "If  Injured 
whUe  riding  aa  a  paaaeng^  in  any  pasaenger  conv^ance  naing  steam 
*  *  *  as  a  motlTe  power  the  amount  to  be  paid  aball  be  double  that 
above  specified/'  with  others,  formed  a  party  for  the  purpose  of  ascend- 
ing an  Alaakan  rlrer  and  prmpectlng  for  gold  In  its  Tldnlty.  A  steam- 
ship company  contracted  to  furnish  them  with  transportation  to  the 
coast  of  Alaska  in  one  of  Its  steamships,  and  from  there  in  a  river 
steamer,  which  they  were  to  use  as  a  base  of  supplies  during  their  ex- 
plorations, the  company  to  receive  as  compen^^atlon  one-half  the  profits 
of  the  expedition.  After  leaving  the  atenmsblp,  and  while  passing  up 
the  bay  at  tba  month  of  the  river,  the  river  steamer  was  wrecked,  and 
Uie  insured  was  drowned.  EOd,  that  be  was  a  passenger,  and  the 
benefleiaiy  was  entitled  to  recover  double  tbe  principal  sum  named  In 
13x9  policy. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  was  an  action  on  a  policy  of  accident  Insurance.  The  insured  was 
Bobwt  P.  Frierson.  The  loss.  In  case  of  death,  was  payable  to  the  mottaer 
of  the  insnredt  who  Is  the  defendant  In  error.  Tbere  was  a  8tlpnlatl<m  walv- 
lag  a  Jury  and  anbmitthig  the  case  to  the  court  The  eonrt  rendered  Judg- 
ment tor  the  plalntlfr  upon  a  special  finding  of  facts,  made  a  part  of  the 
record. 

The  company  presented  a  number  of  defenses,  which,  so  far  as  now  mate- 
rial, were  as  foUows:  First.  That  the  contract  was  void  in  consequence  of 
a  false  statement  In  the  application.  In  which  the  applicant  stated,  "I  have 
not  In  contemplation  any  special  Journey  nor  hazardous  undertaking,  ex- 
cept as  herein  stated."  whereas  the  applicant  at  the  time  contemplated  a 
Journey  to  the  gold  fields  of  Alaska  for  the  purpose  ot  prospecting  for  mines, 
and  in  fact  did  go  to  Alaska  during  the  life  of  the  [mllcy,  and  was  there 
drowned  while  prosecuting  the  Journey  to  the  gold  fields  In  contemplation 
when  he  applied  for  Insurance.  Second.  That  the  deceased  at  the  time  of 
hifl  death  was  In  violation  of  a  condition  of  the  policy  which  exempts  the 
ctMnpany  from  liability  f<H:  Injury  sustained  when  the  Insured  Is  engaged  in 
"adventures  Into  wild  and  uninhabited  or  uncivilised  regions."  Third.  That 
the  Insured  was  placed  In  the  preferred  class  as  a  lawyer.  I%at  be  changed 
his  oocnpatlon  going  to  Alaska  as  a  **ivospectlng  miner,"  and  thereby 
rendered  applicable  the  fourth  condition  of  tbe  policy,  which  is  in  these 
yrorOMi  "If  the  Insured  Is  Injured  in  any  occupation  or  exposure  classed  by 
this  comimny  higher  than  tbe  premium  paid  for  this  policy  covers,  the  sum 
insnred  and  weekly  Indemnity  shall  be  only  such  amounts  as  said  premium 
wUl  purchase  at  the  rate  fixed  for  such  increased  hazard."  Fourth.  The 
policy  Insures  the  principal  sum  of  $5,000.  but  provide  for  the  payment  of 
donble  that  sum  If  the  Injuries  from  which  death  ensued  "are  sustained 
wblle  riding  aa  a  passenger  In  any  passenger  conveyance  using  steam,  cable, 
or  electricity  as  a  motive  power."  'Hie  company  denied  double  liability  nn- 
der  this  clause,  uiwn  the  ground  that  he  was  not  at  the  time  of  his  death 
a  passenger  In  a  passenger  conveyance,  within  the  meaning  of  this  clause. 

court  below  held  upon  the  law  and  facts  that  the  company  was  es- 
gktpped  from  making  the  three  defenses  first  mentioned,  and  tbat  tbe  da> 
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ceageC  was  a  passenger,  wfthlo  t&e  meaning  of  Uie  policy  at  tbe  time  of  bis 

death.  There  was.  therefore,  a  judgment  for  double  the  principal  sum  in- 
sured, with  Interest  from  the  date  of  the  refusal  of  the  company  to  pay. 
The  iippltcatioD  upon  which  the  policy  issued  was  made  upon  a  printed  form. 
All  the  written  partis,  except  tlie  signature,  were  filled  In  by  tbe  local  agent 
of  the  company  at  Shelby^  llle,  T&m.  The  Insured,  Itobert  P.  Frlerson,  was 
a  lawyer  living  at  Sbelbyrllle. 

Tbe  facts  found  by  tbe  court  below  In  relation  to  tb«  application  for  and 
Issuance  of  tbls  policy,  as  found  by  tbe  court  below,  are  as  foUowB: 

"(1)  Robert  P.  Frlersoa,  tbe  Insured,  was  a  lawyer.  On  Septanber  29, 
1887.  be  applied  to  a  soliciting  agent'  of  defendant  at  Sbelbyvllle.  Tennessee, 
for  a  policy  of  accident  Insurance^  stating  that  be  Intended  going  In  a  few 
days  to  Seattle,  Wasblngton,  where  he  would  remain  about  alx  months,  pre- 
paring and  arranging  for  a  speculative  and  prospecting  trip  into  Alaska  or 
tbe  Klondike^  prospecting  for  gold.  He  Inquired  of  tbe  agmt  whetbv  de 
fendant  company  would  Issue  a  policy  to  cover  such  a  trip  as  he  expected 
to  take  at  the  end  of  about  alx  month&  Tbe  agent,  who  had  no  antbotlty 
to  Issue  policies,  replied  that  he  did  not  know,  but  suggested  that  the  way 
to  ascertain  was  to  send  to  the  defendant  company  two  applications,  one  for 
a  Blz-montbs  policy  and  the  other  for  a  twelve-months  pi^lcy,  and  that  be 
(tbe  agent)  would  accompany  them  by  a  -letter  fuUy  e:q»lalnliv  the  facts  as 
to  the  proposed  trip,  and  that  tbe  company  could  then  detwmlne  tor  Itself 
whether  it  would  take  the  proposed  risk,  and*  If  not,  could  Issue  tbe  policy 
for  six  months  to  cover  the  time  assured  would  be  In  Seattle.  Insured  as- 
sented  to  this  ^an.  The  two  applications  were  accordingly  prepared  and 
Inclosed  by  the  agent  In  a  letter  to  Myron  L.  Long,  manager  of  defendant 
company,  at  Cincinnati,  to  whom  be  forwarded  all  applications  taken  by 
him,  fully  explaining  all  the  facto  with  respect  to  the  stoy  In  Seattle,  and 
the  proposed  speculative  and  prospecting  trip  to  Alaska  or  the  Klondike,  and 
ttiat  a  policy  for  twelve  months  was  wanted  only  In  tiw  event  It  would 
cover  the  risk  of  the  latter  trip. 

"(2)  Upon  receipt  of  this  letter,  and  with  a  full  knowledge  of  Uie  facto 
that,  unless  the  Insurance  would  cover  tbe  risk  of  a  speculative  or  pros- 
pecting trip  to  the  Klondike,  a  policy  for  only  six  months  was  desired,  tbe 
manager  of  defendant  company,  at  Cincinnati,  Ohio,  dating  tt  September 
29,  18D7,  mailed  tbe  policy  to  the  agent  at  Shelbyville,  and  at>oot  October 
IS,  1897,  forwarded  the  application  to  the  home  office  of  defendant  company 
at  Hartford,  Connecticut.  Upon  receipt  of  tbe  policy  the  agent  mailed  it  to 
the  insured,  who  bad  then  gone  to  Seattle,  and  collected  Ibe  premium  of 
twenty-five  dollars  ((25.00).  which  had  hem  left  by  the  Insnrad  at  Shelby- 
TlUe  for  that  purpose. 

On  October  B.  189T,  the  manager  at  canetuttatl  wrote  tbe  agent  at 
Shelbyville,  as  follows:  *I  regret  tbe  ordering  np  of  the  policy  of  Robert 
P.  Prierson.  We  have  written  him  a  policy  for  $5,000,  dated  September 
29th,  for  five  months.  Ton  can  advise  him  that  policy  is  In  fall  force  and 
effect,  and  will  be  mailed  you  Immediately  upon  receipt  of  return  of  tbe 
other  policy.  I  tried  my  best  to  favor  yon  In  this  matter,  and  regret  my 
inablHt}-  to  do  so.'  Insured  was  then  in  Seattie,  and  tbe  agent  did  not  In 
any  way  communicate  with  hlra,  the  beneficiary,  or  any  one  connected  with 
either  of  them,  the  fact  that  the  policy  had  been  ordered  np.  Submqnoitly. 
and  in  due  course  of  business,  the  agoit  remitted  tlie  full  premtnm  for 
twelve  months  to  the  manager  at  CJinclnnatl.  who  received  it  without  ob- 
jection, and  remitted  it  to  the  chief  office  at  Hartford,  where  It  was  received 
und  retoined.   No  further  effort  was  made  to  cancel  tbe  policy." 

In  respect  to  the  questions  as  to  whether  the  assured  was  engaged  In  "ad- 
ventures Into  wild  and  uninhabited  or  uncivilized  regions,"  or  was  a  "passeu- 
ger  in  any  passenger  conveyance  using  steam,  etc.,"  at  the  time  of  bis  in- 
Jury,  there  was  no  specific  finding  of  fact.  The  "facts  bearing  upon  both 
these  questions,  as  found  by  the  court  below,  constitute  the  sixth  finding  of 
fact  and  is  as  follows:  "Insured  remained  in  Seattie  until  May  31.  189S. 
preparing  for  the  proposed  trip.  He  and  a  number  of  other  young  men  or- 
ganised a  party  for  the  purpose  of  ascending  the  Kuakokwim  river  Id  Alaska. 
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and  pn^iectlng  the  Interior  of  Alaska  or  tbe  Klondike  for  gold.  They  eiv 
ranged  With  tbe  Colmnbla  Navigation  Ckimpany,  a  common  currier,  engaged 
in  tbe  carriage  of  pasaengem  by  water  from  Seattle  to  Alaska,  for  trans- 
portation. The  relation  of  tbe  party  to  the  company  Is  found  to  be  as  stated 
by  Richard  Cbllcott,  president  of  that  company,  and  R.  P.  Camdon,  stock- 
holder and  officer  tn  the  company,  which  tbe  court  here  restates  and  adopts 
In  tbe  language  of  Uie  witness.    CbUcott  says:    "Q.  What  compensation  was 
the  Ooltimbla  Navigation  Company  to  rec^re  for  transporthig  the  party 
from  Seattle  to  Knekofewlm  Bay  and  thence  up  the  Kaskokwlm  river?'  A. 
It  was  to  receive  one-half  of  what  the  party  realized  tn  two  years.*  Cross- 
eunUnatlon:   'Q.  Who  furnished  tbe  genial  stores  for  this  party?  A.  1 
did,  or  the  Columbia  Navigation  Company.   When  I  use  the  personal  pro* 
noun,  I  am  merely  speaking  of  my  company,    Q.  The  twelve  or  more  men 
you  sent  up  there  were  to  operate  the  boat  and  do  all  the  other  work?  A. 
Yes.    Q.  They  were  crew  and  everything  else?   A.  Tea.'  Recross-examina- 
tlon:    'Q.  Oaptaln,  were  the  members  of  the  Jessie  party  at  expense  them- 
selvee  In  making  this  exi>edltlon?   A.  They  contributed  one  thousand  dollars 
each  towards  their  sapplles.  but  they  paid  no  passage  money.   They  were 
to  pay  from  the  proceeds  of  tbe  expedition.   Q.  Yon  testified,  I  believe^  that 
the  proceeds  were  to  be  divided  half  and  half  between  your  company  and 
tbe  IndlvidnateT  A.  Yes,  sir,   Q.  Did  any  person  on  the  Jessie  pay  fare? 
A.  Yes,  a  man  named  Anrud.   Q.  Was  he  the  only  passenger  from  Seattle? 
A.  Yes.  with  the  exception  of  the  party  namied.    Q.  This  party  also  manned 
the  boat?  A.  No.   Q.  You  mean  she  was  manned  by  others  outside  of  the 
party?   A.  No,  they  were  inside  the  party,  but  they  were  men  on  pay.  Q. 
State,  if  you  can,  the  names  of  the  party  on  pay  who  manned  the  boat.  A. 
Sinsler,  Hare,  Knudsen,  and  the  Jap  cook.   Q.  Who  furnished  the  steamer 
Jessie  for  the  purpose  of  transporting  the  party  up  the  Kuskokwlm  river? 
A.  The  Columbia  Navigation  Company.   Q.  State  fully,  If  you  know,  what 
InstmctlonB  were  given  to  this  party  with  respect  to  communicating  with 
the  C<^nmbla  Navigation  Company  after  they  should  reach  Alaska.   A.  Each 
member  was  given  a  pass  over  all  the  boats  of  tbe  company,  and,  in  case 
any  of  tnem  at  any  time  crossed  over  to  the  Yukon  river,  they  had  tbe  right 
to  take  the  river  boats  up  or  down,  and  it  was  through  these  r\vex  boats  that 
they  were  expected  to  communicate.    Q.  What  compensation  was  the  Col- 
umbia Navigation  Company  to  receive  for  transporting  the  party  from 
Seattle  to  Knskokwlm  Bay,  and  thence  np  tbe  Kuskokwlm  river?  A.  Tbe 
Oolnmbla  Navigation  Company  was  to  get  half  the  profits  of  the  expedition. 
Q.  State  whether  the  meml>ers  of  this  party  were  all,  or  most  of  them,  and 
partlciilariy  If  Robert  P.  Frierson  was  a  stockholder  in  tbe  Columbia  Navt* 
(ration  Company.   A.  Nearly  all  of  tbe  party  were  stockholders  of  the  Col- 
umbia Navigation  Company.*   Gross-examination:   'Q.  You  have  stated  that 
tbe  Columbia  Navigation  Company  was  to  share  profits  with  this  party. 
Did  this  party  charter  the  steamer  Jessie,  giving  as  a  price  one-half  of  the 
profits  of  the  e.xpedItion?   A.  No,  sir;  there  was  nothing  in  the  way  of  a 
charter.   Q.  Did  these  fourteen  names  you  gave  us  constitute  the  entire 
par^  which  was  to  go  on  the  Jessie?  A.  Yes,  sir,  with  tbe  exception  that 
tbey  knew  that  they  would  have  to  put  on  a  pilot   Q.  Then,  if  I  understand 
you*  file  partgr  of  fourteen  which  left  Seattie  were  to  go  op  Kuskokwlm 
river  on  the  stramer  Jessie,  and  tbe  consideration  moving  to  tbe  navigation 
company  was  half  of  the  profits  of  the  expedition?   A.  Yes,  sir;  half  to  the 
navig^atlon  company  and  half  to  them.   Q.  At  what  time  was  the  Columbia 
Navigation  Company  entltied  to  call  for  their  half  of  the  profits  of  tbe  ex- 
pedition?  A.  At  any  time.   Q.  Within  the  two  years  or  later?   A.  Well, 
there  was  no  agreement  made  as  to  thai  but  tbe  understanding  was  they 
were  to  have  our  half  Interest  In  any  profits.   Q.  That  is  to  say,  tbe  Col- 
uQibis  Navigation  Company  assisted  this  party  of  fourteen  to  ascend  the 
river  a  Uiousand  miles  or  more  to  look  after  gold,  and  they  were  to  give  the 
C<riniiibla  Navigation  Company  one-half  the  gold  which  they  found  In  con- 
sideration of  the  supplying  tbe  boat  and  provisions  for  the  period  of  two 
years,  and  the  other  half  of  the  gold  found  was  to  be  divided  equally  be- 
twe&i  the  party?   A.  That  is  right  so  far  as  it  applies  to  tbe  gold;  but  tbe 
party  wpected  to  find  a  town  site,  and,  of  course,  they  would  simply  be 
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deeded  thetr  ono-lialf  Intorevt'  For  tbe  porpoM  of  tlila  expedtttoa  cim 
pany  bnilt  a  river  steamer  Icdowd  as  the  Jessie.  She  was  stocked  irltb  pro- 
vlstons  sufficient  to  last  two  yean,  and  was  to  remain  with  tbe  part?,  and 
be  used  as  the  base  ot  snpglles  while  they  were  prospecting.  The  jeaate 
and  the  party  who  wore  to  ascrad  the  Kaskokwlm  river  wen  transportal 
on  the  Lacfcm^  an  ocean  steamw  belonelnK  to  the  Columbia  Navigation  Com- 
pany, from  Settle  to  a  point  near  Koskokwlm  Bay.  On  June  27  or  28,  SSBS, 
tbe  Jessie  was  lannched  off  Knakokwlm  Bay,  and  started  on  her  Joorn^, 
manned  by  tbe  crew,  who  were  In  tbe  pay  of  the  company:  that  la,  the  OA- 
nmbia  Navigation  Company.  In  addition  to  assured  and  his  par^,  whow 
passage  was  to  be  paid  for  by  a  share  in  the  profits  of  the  expedition,  she 
carried  one  passenger,  who  paid  a  regular  fare,  and  another,  who  paid  the 
fare  for  hlmsdf  and  wife  and  child  by  his  services  as  guide  and  pilot.  The 
Kuskokwlm  river  had  not  been  previously  navigated  by  steamboats.  Hie 
regltw  tiavmaed  by  It  la  apara^  Inhabited  by  Indiana  of  a  low  decree  ot 
dvUlsatlon,  togetiier  with  a  few  white  mlsidonarte*  at  one  T>oixA  about  two 
miles  fiivm  Ita  mouth,  and  traders." 

Further  facts  eesentlai  to  the  determination  of  the  Qneatlona  arUns  upon 
the  errors  assigned  will  appear  In  the  opinion. 

W.  B.  Stephens  and  W.  D.  Carswell  (Lewis  Speny,  of  counsel),  for 
plaintifiF  in  error. 

Shq>herd  &  Frierson,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 

the  case,  delivered  the  opinion  of  the  court. 

For  the  company  it  is  said :  (i)  That  the  consideration  upon  which 
the  policy  issued  was  the  premium  paid  and  "the  warranties  made  in 
the  application."  (2)  That  the  statement  in  the  application  that  "I 
have  not  in  contemplation  any  special  journey  or  hazardous  under- 
taking, except  as  herein  stated,"  constituted  a  warranty,  the  breach 
of  which  was  not  waived  as  a  consequence  of  the  facts  communicated 
by  the  assured  to  either  the  soliciting  agent  at  Shelbyville  or  the  com- 
pany's "manager"  at  Cincinnati.  (3)  That  the  conceded  fact  that  the 
insured  lost  his  life  while  upon  a  "special  journey"  and  "hazardous 
undertaking,"  which  he  had  in  contemplation  when  he  made  his  appli- 
cation, constitutes  a  breach  of  the  warranty,  and  defeats  the  policy. 

Among  the  conditions  made  a  part  of  the  policy  is  this : 

"No  agent  has  authority  to  waive  any  condition  of  this  policy;  aud  no 
waiver  will  be  recognized  unless  In  writing,  signed  by  either  the  president 
vice  president,  secretary,  or  assistant  secretary  of  the  company." 

It  may  be  conceded  that  a  contract  of  insurance  in  writing,  if  in  un- 
ambiguous terms,  must  speak  for  itself,  and  cannot  be  altered  or  con- 
tradicted by  parol  evidence,  in  the  absence  of  fraud  or  mistake.  This 
ancient  rule  has  been  lately  applied  in  respect  of  a  fire  insurance  policy 
which  was  held  void  in  consequence  of  the  existence  of  other  insur- 
ance at  inception  of  contract,  because  consent  to  same  was  not  in- 
dorsed thereon,  although  the  fact  of  its  existence  was  communicated 
by  the  assured  to  the  company's  agent  before  the  poUqr  was  delivered. 
Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  22  Sup.  Ct.  133,  46 
L.  Ed.  — .  In  that  case  the  policy  provided  that  it  should  be  'Void 
if  the  assured  now  has  or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,"  etc.,  unless  otherwise  provided  by  agreement 
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"indorMd  hereon  or  added  hereto."  The  policy  also  provided  that  no 
officer  or  agent  o!  the  company  "shall  have  power  to  waive  any  provi- 
sion  or  condition  of  this  policy  except  ^uch  as  by  the  terms  of  this 
poli^  may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  or  conditions  unless  such  waiver,  if 
any,  shali  be  written  upon  or  attached  hereto,  nor  shall  any  privilege  or 
remission  affecting  the  insuramce  under  this  Policy  exist  or  be  claimed 
by  the  insured  wUess  so  written  or  attached."   We  have  underscored 
certain  parts  of  the  policy  there  involved  for  the  purpose  of  calling  at- 
tention to  the  spedfic  character  of  the  agreement  sought  in  that  case  to 
be  avoided  by  evidence  tending  to  show  knowledge  of  other  existing 
insurance  by  the  agent  who  issued  the  policy.   If  the  defendant  in  error 
had  rested  her  case  upon  an  estoppel  arising  from  the  mere  fact  that 
the  soliciting  agent  who  received  and  forwarded  these  applications 
knew  the  truth  as  to  the  purposes  of  the  applicant,  the  case,  in  that 
aspect  of  it,  would,  perhaps,  be  controlled  by  the  case  last  cited.  But 
we  think  the  facts  of  the  case  are  such  as  to  distinguish  it  from  North- 
era  Assnr.  Co.  v.  Grand  View  Bldg.  Ass'n.  The  statement  relied  upon 
as  constitutii^  an  untruthful  representation  of  the  purposes  of  the  ap- 
plicant indicates  upon  its  face  that  it  was  accompanied  by  some  other 
statement  upon  the  same  subject.   It  reads  thus :    "I  have  not  in  con- 
templation any  special  journey  or  undertaking,  except  as  herein 
stated."   To  what  do  the  words  "as  herein  stated"  refer?   No  journey 
or  undertaking  was  "herein  stated"  unless  the  statement  which  the  par- 
ties agreed  should  accompany  Frierson's  applications  is  to  be  redded 
as  constituting  a  part  of  the  application  vpon  which  the  poliqr  issued. 
The  focts  found  by  the  court  below  woe  that  two  applications  were 
made  at  the  same  time,  one  for  a  six-months  policy  and  the  other  for 
an  annual  policy.   The  latter  was  desired  only  in  case  the  policy  would 
cover  a  trip  such  as  he  expected  to  make,   llie  soliciting  agent  agreed 
to  accompany  these  applications  with  "a  letter  fully  exphuning  the  facts 
as  to  the  proposed  trip."   This  the  agent  did.    Upon  this  accom- 
panying part  of  the  application  the  general  agent  acted.    Clearly,  this 
statement  accompanying  the  applications  must  be  regarded,  as  both 
parties  then  intended,  as  a  part  of  the  application  itself.   The  letter  and 
the  formal  application  should  be  regarded  as  together  constituting  one 
document.   Greenl.  Ev.  §  283;  Lee  v,  Dick,  10  Pet.  482,  493,  9  L. 
Ed.  503 ;  Bell  v.  Bruen,  1  How.  169, 183, 11  L.  Ed.  89. 

The  question  is  not,  therefore,  one  of  waiver ;  for,  if  the  letter  of 
the  soliciting  agent  constituted  a  part  of  the  written  application  for  the 
policy  upon  which  the  policy  was  issued,  there  has  bejen  no  breach 
of  the  warranty  to  be  waived,  the  application  truly  stating  the  purpose 
of  the  applicant  to  take  the  very  journey  in  course  of  which  he  met 
his  death.  But  if  we  assume  that  the  communication  which  accom- 
panied the  two  applications  is  not  to  be  regarded  as  a  part  of  the  appli- 
cation npon  which  the  policy  in  suit  issued,  it  is,  nevertheless,  operative 
as  notice  to  all  of  the  agents  and  officers  of  the  company  who  saw  it 
or  learned  of  it  that  the  applicant  did  contemplate  the  journey  ana 
enterprise  in  course  of  which  he  met  his  death,  and  that  he  had  not 
applied  for  two  policies  of  insurance,  but  fot  the  annual  policy  if  the 
company  should  consent  to  issue  it  in  view  of  his  purposes,  and  for 
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the  shorter  one  only  if  it  declined  the  risk  of  his  contemplated  journey. 
If  the  Cindniuti  agent  who  received  this  communication  and  issued 
the  annual  policy,  with  all  the  light  which  that  document  gave  him, 
had  been  himself  the  insurer,  there  aiutd  be  no  possible  doubt  of  lus 

authority  to  bind  himself,  and  to  waive  any  and  every  condition  of  the 
policy  made  for  his  benefit.    So,  too,  it  is  not  to  be  doubted  that  an 
incorporated  insurer  may  waive  any  condition  intended  for  its  pro- 
tection, even  though  it  has  prescribed  that  such  waiver  must  be  in 
writing ;  for  it  may  as  wdl  waive  such  a  condition  as  any  other.  This 
power  of  an  insurance  company  to  waive  any  provision  or  condition 
solely  for  its  own  benefit  was  afiirmed  in  Insurance  Co.  v.  Wolff,  95 
U.  S.  326,  24  L.  Ed.  387,  and  Insurance  Co.  v-  Norton,  96  U.  S.  234, 
24  L.  Ed.  689.    However  much  those  decisions  may  be  regarded  as 
doubted  by  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  the  doubt 
does  not  extend  to  the  question  of  the  power  of  an  insurance  com- 
pany to  waive  any  provision  or  condition  of  the  policy  intended  for  its 
protection.    "As  to  this  proposition,"  said  Justice  Shiras,  in  the  case 
last  cited,  "there  was,  and  could  have  been,  no  disagreement  among  the 
judges,  but  the  difference  arose  over  the  sufficiency  of  the  evidence 
to  snow  the  waiver."   The  question  we  mtist,  then,  meet  in  this  a^KCt 
of  the  case  is  one  of  the  evidence  relied  upon  to  establish  tl^  the 
company  issued  this  policy  with  knowledge  that  the  statement  in  the 
formal  application  relied  upon  as  a  warranty  had  been  inserted  by  its 
own  agent  under  an  agreement  with  the  applicant  that  he  would  for- 
ward therewith  a  full  statement  as  to  the  journey  and  enterprise  which 
the  applicant  had  in  view.    For  the  purposes  of-  this  case  we  shall  as- 
sume that  the  manager  at  Cincinnati,  who  received  the  two  applica- 
tions and  the  soliciting  agent's  accompanying  communication,  did  not 
and  could  not  waive  the  condition  of  the  policy  in  respect  to  any 
breach  resulting  from  any  misrepresentation  in  the  application.  The 
court  found  that  on  October  2,  1897,  this  managing  agent  issued  the 
policy  now  in  suit,  dating  it  September  27,  1897.    On  October  9,  1897, 
he  wrote  this  Shelbyville  agent,  to  whom  the  policy  had  been  sent,  and 
by  whom  it  had  been  delivered  to  the  assured,  as  follows : 

"I  regret  the  ordering  up  of  the  policy  of  Robert  P.  Frlerson.  We  have 
written  him  a  policy  for  $5,000,  dated  September  29th.  for  five  months.  You 
can  adTlse  him  that  that  policy  Is  In  full  force  and  effect,  and  will  be  mailed 
you  Immediately  upon  receipt  or  return  of  the  other  policy.  I  tried  my  best 
to  faror  y6a  In  this  matter,  and  regret  my  inability  to  do  so." 

This  act  was  the  act  of  the  company,  and  the  plain  inference,  in  the 

absence  of  explanation,  is  that  the  company  had  disapproved  the  issu- 
ance of  this  policy  in  view  of  the  knowledge  commtmicated  to  its  home 
of!ice  through  the  letter  of  the  local  agent  which  had  accompanied  the 
application.  It  is  true  that  at  another  point  in  the  finding  of  facts  it 
is  stated  that  this  manager  had,  "about  October  13,  1897,  forwarded 
the  application  to  the  home  oflice  of  defendant  company  at  Hartiord, 
Connecticut.  The  date,  "about  October  13th,"  is  probably  a  mis- 
take, as  every  inference  is  that  the  home  office  received  the  abdication 
and  accompanying  communication  prior  to  the  direction  to  cancel  the 
policy,  which  undoubtedly  emanated  from  the  "home  office."  The 
company  could  have  made  plain  just  when  the  home  ofHce  rec^ved 
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these  applications,  and  just  why  the  cancellation  of  the  policy  was  di- 
rected. Its  silence  justifies  the  presumption  that  the  direction  to  recall 
the  policy  came  from  the  managing  officers  of  the  company,  and  that 
it  was  due  to  an  unwillingness  to  accept  the  risk  incident  to  the  contem- 
plated journey  of  the  assured,  and  therefore  preferred  to  issue  to  him 
the  short  policy  which  he  had  applied  for  as  an  alternative.  The  agent 
did  not  communicate  with  the  assured,  and  withdraw  the  annual  policy, 
as  directed.  Upon  the  contrary  he,  "in  due  a>urse  of  business,"  "re- 
nutted  the  full  premium  for  twelve  months  to  the  manager  at  Cincin- 
nati, who  received  it  without  objection,  and  remitted  it  to  the  chief 
officer  at  Hartford,  where  it  was  received  and  retained."  "No  further 
effort  was  made  to  cancel  the  policy."  The  proposal  submitted  by  the 
assured  to  accept  aii  annual  policy,  provided  it  would  cover  his  con- 
templated journey,  was  accepted  by  the  company's  agent,  and  the  act 
of  this  agent,  when  submitted  to  the  company,  was  ratified  by  the  re- 
ceipt and  retention  of  the  premium  with  full  loiowledge  of  all  the  facts. 

In  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  cited  above,  it  is 
said  to  be  sustained  by  all  the  authorities  "that,  when  waiver  is  relied 
on,  the  plaintiff  must  show  that  the  company,  with  knowledge  of  the 
facts  that  occasioned  the  forfeiture,  dispensed  with  the  observance  of  * 
the  condition;  that,  when  the  waiver  relied  on  is  an  act' of  an  agent, 
it  must  be  shown  either  that  the  agent  had  express  authority  from  the 
company  to  take  the  waiver,  or  that  the  company  subsequently,  with 
knowledge  of  the  facts,  ratified  the  action  of  the  agent."  The  receipt 
and  retention  of  the  premium  at  the  home  ofRot  of  the  company,  after 
determining  to  recall  the  policy  because  unwilling  to  take  the  risk  inci- 
dent to  the  journey  and  business  contemplated  by  the  assured,  was  a 
distinct  election  to  ratify  the  contract  and  continue  the  policy.  In- 
surance Co.  v.  Norton,  96  U.  S.  234,  24  L.  Ed.  689;  Insurance  Co. 
V.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387;  Madden  v.  Brown,  97  Mass. 
148;  Kirkpatrick  V.  Insurance  Co.,  II  App.  Cas.  177;  North  Berwick 
Co.  V.  New  England  F.  &  M.  Ins.  Co.,  $2  Me.  336;  Miner  v.  Insur- 
ance Co.,  27  Wis.  693,  9  Am.  Rep.  479.  In  Madden  v.  Brown,  dted 
above.  Judge  Gray,  speaking  for  the  court,  said : 

''Although  an  agent  of  the  company  had  no  authority  to  bind  them  by  re- 
celTlng  payment  Of  a  preminm  note  after  It  was  due,  the  company '  might 
receive  such  payment  at  any  time.  Tf  they  received  the  amount  of  the  note 
from  their  agent  after  It  was  due,  they  were  boond  to  inform  ttaemselTes  of 
the  time  when  It  had  been  paid  to  blm;  and  by  receiving  It  from  blm  with- 
out Inquiry  they  n*alTed  the  right  to  Insist  on  the  delay  In  the  payment  as  a 
gronnd  of  forfeiture  of  the  policy." 

This  waiver,  being  the  act  of  those  officials  constituting  the  "home 
office,"  was  the  act  of  the  corporation.  The  fact  that  the  premium 
was  received  and  retained  with  knowledge  of  the  facts  constitutes  in 
itself  a  waiver  of  the  right  to  rely  upon  the  known  breach  of  the  condi- 
tion of  the  policy.  It  was  likewise  a  waiver  of  the  stipulation  of  the 
policy  that  "no  waiver  will  be  recognized  unless  in  writing,  signed  by 
eithv  the  president,  vice  president,  secretary,  or  assistant  secretary." 
It  was  just  as  competent  for  the  company  to  dispense  with  the  observ- 
ance of  this  condition,  being  one  made  for  its  own  benefit,  as  any 
other.   Mutual  Reserve  Eui^  Life  Ass'n  v.  Cleveland  Woolen  Mills, 
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54  U.  S.  A.  291,  27  C.  C.  A.  212,  82  Fed.  508;  Insurance  Co.  v.  Mc^ 
Crea,  8  Lea,  513,  41  Am.  Rep.  647;  Pechner  v.  Insurance  Co.,  65 
N.  Y.  195;  Insurance  Co.  v.  Earle,  33  Mich.  143;  Dillcber  v.  Insuraace 
Co.,  76  N.  Y.  567.  In  Mutual  Reserve  Fund  Life  Ass'n  v.  Cleveland 
Woolen  Mills,  cited  above,  this  court  said : 

"Neither  is  It  competent  for  the  parties  to  dlscinallfy  themselTes  from 
ability  to  agree  by  parol  to  any  contract  which,  under  the  law,  need  not  be 
In  writing;  and  an  agr«emait  In  the  tavaa  of  a  policy  tbat  no  change  or 
alteratioQ  Hiereof  shall  be  valid  nnlew  In  writing,  Indtwied  ttunon,  may 
self  be  changed  by  parol.** 

In  Northern  Assur.  Co.  v.  Grand  View  Buildine  Ass'n,  there  is  noth- 
ing* in  conflict  with  this.  The  cotut  there  uph^d  a  provision  in  the 
policy  which  required  consent  to  other  insurance  t6  be  indorsed  there- 
on in  writing  by  tlie  agent  issuing  the  policy.  The  waiver  then  relied 
on  was  waiver  resulting  from  the  mere  knowledge  of  the  agent  that 
such  other  insurance  existed  at  the  time  he  issued  the  policy. 

2.  What  we  have  said  applies  as  well  to  the  defense  that  the  assured 
lost  his  life  through  "adventures  into  wild,  uninhabited,  or  uncivilized 
regions."  The  assured  lost  his  life  by  a  storm  while  a  passenger  on 
board  a  steam  vessel  called  the  Jessie,  belonging  to  the  Coltmibia  Navi- 
gation Company,  while  crossing  Kuskokwim  Bay,  a  bay  on  the  coast 
of  Alaska,  for  the  purpose  of  ascending  the  Kuskokwim  river,  one  of 
the  rivers  of  Alaska.  He,  with  others,  had  been  carried  from  Seattle 
as  passengers  upon  an  ocean  steamer  to  a  point  off  Kuskokwim  Bay, 
where  they  took  the  Jessie  for  the  purpose  of  o^ntinuing  a  journey  to 
the  gold  fields  of  Alaska.  The  journey  was  not  completed  which  the 
company  knew  he  had  in  contemplation.  It  cannot  be  said  that  he 
was,  at  the  time  of  his  death,  engaged  in  adventures  in  a  wild,  unciv- 
ilized region.  He  was  crossing  a  well-known  arm  of  the  sea,  and  had 
not  reached  the  river  which  it  was  proposed  to  ascend.  His  adventure 
in  a  wild  and  uncivilized  region — if  that  may  be  regarded  as  a  proper 
characterization  of  the  mining  regions  of  Alaska — ^had  not  begun. 

3.  The  fourth  condition  of  the  policy  was  in  these  words : 

**If  the  Insured  Is  Injured  In  any  occupation  or  exposure  classed  by  this 
company  blgb^  than  the  premium  paid  for  this  policy  coyen,  tlie  sum  tn- 
Bured  and  weekly  Indemnity  shall  be  only  such  amounts  as  said  premium 
will  purchase  at  the  rate  fixed  for  socb  Increased  hazard." 

The  contention  is  that  the  insured  had  changed  his  occupation  from 
that  of  a  lawyer,  as  stated  in  the  application,  to  tbat  of  a  "prospector 
miner."  But  there  are  no  facts  upon  which  to  base  this  defense.  It 
the  assured  had  lived  to  begin  his  work  of  prospecting  for  mines,  there 
might  be  some  room  for  the  contention  now  made.  That  he  intended 
to  engage  in  "prospect  mining"  is  not  enough.  To  bring  this  provi- 
sion of  the  policy  into  effect,  the  company  must  show  that  he  was 
actually  engaged  in  an  occupation,  at  the  time  he  sustained  his  injury, 
"classed  higher  than  the  premium  paid  for  the  policy  covers."  Thos 
the  company  has  not  done,  for  it  is  clear  that  he  lost  his  life  in  a  storm 
while  a  passenger  on  a  steamer  crossing  the  Kuskokwim  Bay  for  the 
purpose  of  going  up  the  Kuskokwim  river,  and  thus  into  the  irrterior 
of  Alaska.  The  journey  which  he  contemplated  when  he  applied  for 
insurance,  and  about  which  be  informed  the  company  through  tiie  com- 


MtsA  Lin  mi  CO.  Y.  ntnsBon 


•5 


munication  accompanying  his  application  as  a  part  thereof,  had  not  been 
completed  when  he  met  his  death.  This  defense  was  properly  held  to 
be  unavailing  by  the  court  below. 

4.  It  is  next  assigned  as  error  that  the  court  allowed  a  recovery  for 
doable  the  stun  named  as  the  principal  snm  insured.  Clause  'V  m  tiie 
policy  is  in  these  words : 

"U  mich  InJmiM  are  sustained  wUIq  riding  as  a  passengar  In  any  pas- 
lengar  oonreyance  using  steam,  cable,  w  electrldtr  as  a  motlTe  poww*  ttie 
amonnt  to  be  paid  shall  be  double  the  sum  above  specified." 

There  is  no  specific  finding  that  the  assured  was  a  passenger  at  the 
time  of  his  death,  but  the  court  adopted  as  its  finding  the  facts  testified 
to  by  Richard  Chilcott,  president  of  the  Columbia  Navigation  Com- 
pany. There  was  no  specific  finding  that  the  assured  was  ridingas 
a  passenger  in  a  passenger  conveyance  at  the  time  of  his  death.  The 
court,  however,  did  find  certain  facts  which  tended  to  show  what  his 
relation  was  to  the  owner  and  navigator  of  the  steam  vessel  upon  which 
he  was  traveling.  These  facts  have  been  elsewhere  set  out  in  full. 
Upon  this  finding  of  facts  the  court  below  held  that  the  assured  was 
a  passenger,  within  the  meaning  of  the  double  indemnity  clause  of  the 
policy.  While  some  of  the  persons. composing  the  party,  of  whom 
Frierson  was  a  member,  did  constitute  the  crew  employed  and  paid  by 
the  navigation  company  to  navigate  the  steamer,  Frierson  was  not 
one  so  paid.  He  owed  no  duty  to  the  navigation  company  in  respect 
to  the  navigation  of  the  Jessie.  The  agreement  of  the  navigation 
company,  so  far  as  it  involved  the  transportation  of  Frierson  from 
Seattle  up  the  Kaskokwim  river,  created  the  relation  of  carrier  and 
passenger.  There  were  other  parts  of  the  contract,  by  whic^  the  Jes- 
sie was  to  be  used  as  a  base  of  supplies  up  the  river,  which  do  not 
affect  the  carrier  agreement  one  way  or  the  other.  The  Jessie  at  all 
times  continued  to  be  under  the  control  and  management  of  the  navi- 
gation company.  The  Frierson  party  had  no  exclusive  ri|hts,  for  she 
was  under  no  charter,  and  she  had  on  board  a  passenger  who  had  paid 
a  separate  fare,  not  beikig  a  member  of  the  Frierson  party,  nor  within 
the  terms  of  the  contract  under  which  he  was  being  carried.  The  Jes- 
sie was  a  passenger  conveyance,  whose  motive  power  was  steam. 
Frierson  was  not  at  the  time  a  servant,  or  in  the  employment  of  the 
owners  or  navigators  of  the  Jessie.  He  was  riding  on  the  boat  under 
a  contract  based  upon  a  good  consideration,  by  which  the  Columbia 
Navigation  Company  undertook  to  carry  him  up  the  Kuskokwim  river. 
These  facts  constitute  him  a  passenger.  Wood,  Ry.  Law,  §  298.  The 
fact  that  the  Jessie  was  to  remain  up  the  river,  and  be  used  as  a  base 
of  supplies  for  exploring  or  mining  parties,  does  not  affect  the  carrier 
agreement  which  was  being  executed  when  the  Jessie  was  wrecked. 
^Hiat  for  the  service  in  carrying  his  party  up  the  river  and  for  the  sub- 
sequent use  of  the  boat  as  a  warehouse  or  place  of  shelter  the  naviga- 
tion company  was  to  receive  a  definite  share  in  the  results  of  the  expe- 
dition does  not  change  the  carrier  relationship  which  existed  while  the 
journey  was  in  progress.  There  was  no  partnership  or  charter  rela*- 
tion  in  the  ownership  or  navigation  of  the  steamer.  The  counsel  for 
defendant  in  error  has  cited  and  relied  upon  a  class  of  cases  .holding 
tiiat  employes  of  railroad  companies,  while  being  carried  to  and  from 
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their  work,  are  not  passengers,  but  employes.  The  dases  relied  on  are 
dted  and  approved  by  this  court  in  Railroad  Co.  v.  Stuber,  48  C.  C  A. 
149,  108  Fed.  934.  They  have  no  possible  application  to  the  case  at 
bar,  for  the  reason  that  the  assured  was  not  an  employe  of  the  navi- 
gation company.  That  the  Jessie  was  not  "a  public  conveyance  in  the 
usual  lines  of  travel  as  a  common  carrier  of  passengers"  may  be  true. 
But,  if  the  insurance  company  intended  to  limit  the  benefits  of  its  con- 
tract to  passengers  who  travel  "in  conveyances  operated  in  th*  usual 
lines  of  travel  as  common  carriers/'  it  should  have  so  stipulated.  This 
it  did  not  do. 
The  judgment  must  be  affirmed. 


ALASKA  UNITED  GOLD  MIN.  CO.  T.  MUSET. 
(arcult  Court  oC  Appeals,  Nlntb  Olrcalt   February  3,  1902.) 


1.  Writ  of  Error— Filiko  before  Asuohherts  or  Erboh— Application  to 
Correct — Motion  to  Dismiss. 

Wbere  a  writ  of  error  Is  Issued  and  filed  before  the  osslenmentB  of 
error  are  filed.  In  vlolatloa  of  rule  11  of  tbe  circuit  court  of  appeals,  and 
at  tbe  time  of  filing  tbe  latttf,  and  before  tbe  time  for  snlng  out  a  wilt 
of  error  has  expired,  plaintiff  Id  error  applies  to  the  court  for  leave  to 
withdraw  the  writ  and  correct  the  proceeding  by  presenting  a  new  peti- 
tion, writ,  and  bond,  and  sueb  application  Is  opposed  by  the  defendant 
In  error,  his  motion  tbereaCtor  made  to  dismiss  the  writ  because  of  sucli 
irregularity  should  be  denied. 

f.  MlHBS  AMD  MlNlHO— PlUKCrPl.L  AND  AOBHT— FOBBHAH— ViCB  PhIXCIPAL— 

Negliobnce. 

Where  a  corporation  owning  two  mining  plants  has  a  general  super- 
intendent, with  general  orerslfcht  over  both  plants,  and  a  foreman  of 
each  miwn,  who  employs  and  discharges  tlie  men,  and  directs  and  con- 
trols the  entire  operations  of  his  mine  and  of  the  various  gangs  of  men 
there  employed,  such  foreman  Is  a  vice  principal,  tor  whose  acts  and 
negligence  In  the  conduct  of  such  mine  the  owner  Is  responsible. 

t.  Sake— Shaft— Bi^ASTiNO— Means  of  Escape. 

Plaintiff's  intestate  and  another  were  employed  In  defradanfs  mine 
at  the  bottom  of  a  shaft  There  was  an  elevator  In  tbe  shaft  and  when 
about  to  blast  tbey  gave  a  certain  signal  to  the  engineer,  who  stgnltted 
that  be  understood,  by  raising  the  buctet  a  few  feet  and  then  lowering 
it  They  then  ignited  tbe  fuse,  and  signaled  the  engineer  to  hoist,  and 
were  rnlsed  a  short  distance,  and  then  lowered,  and  tbe  engineer  shouted 
down  the  abaft  that  the  compressed  air  by  which  tbe  elevator  was  op- 
erated was  cut  off.  Deceased's  companion  cUmbed  up  tiie  elevator  rope 
and  escaped,  but  deceased  could  not  do  so.  and  was  killed  by  the  ex- 
plosion. The  air  was  cut  off  by  the  foreman,  wbo  bad  full  cbat^  of 
tbe  operation  of  tbe  mine.  Tlicre  had  been  an  Iron  ladder  in  tbe  shaft 
which  wns  removed  some  weeks  before  the  accident  to  be  replnced  by 
a  new  chain  ladder,  which  was  on  tbe  ground,  and  was  to  be  i^eed  in 
tiie  shaft  tbnt  day.  Held,  that  defendant  was  n^llgmt  In  faiUne  to  pro- 
vide adequate  means  of  escape  for  tbe  men  engaged  In  tbe  blasting. 

4  Same— Coktkidutort  Negliqencb— Evidence— Questions  roe  Jubt. 

The  question  of  contributory  negligence  of  deceased  and  of  his  fellow 
workmen  in  not  baring  the  cbalu  Indder  In  place  before  tbe  ac^^ident 
was  properly  left  to  the  Jury,  there  being  evidence  tiiat  tbe  mine  fore- 
man bad  directed  tbe  foreman  of  the.  gang  >n  which  deceaseo  ^<^ed  to 
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plsc*  ailcb  ladder  In  tlie  shaft  at  noon,  the  accident  occvrrlDgr  In  tlie 
forenoon,  and  also  that  deceased  and  tlie  otber  men  did  not  know  t&e 
ladder  liad  been  fornlslied  ready  to  place  In  the  abaft 

In  Errttf  to  the  District  Court  of  the  United  States  far  Division  No. 
I  of  the  District  of  Alaska. 

Eeary  Muset,  the  adtolnistrator  of  the  estate  of  Edward  H^man,  de- 
ceased, brooght  an  action  afialnst  the  plalntift  in  error,  the  Alaska,  United 
Gold  Mining  Oompany.  to  recover  damages  for  the  death  of  the  decedent, 
which  It  was  alleged  was  caused  by  the  nefcligence  of  the  plalntifE  In  error. 
At  and  prior  to  the  date  of  his  death,  the  deceased  was  an  employ^  of  the 
^Intlff  In  error,  working  In  the  Seren  Hundred  mine,  onder  the  dtarectlon 
of  the  foreman  of  the  mine.  Tfae  evidence  was  that  Muset  and  the  deceased 
were  working  together  In  a  shaft,  and  that  when  they  were  ready  to  set  off 
a  blast  at  the  liottom  of  the  shaft  Muset  went  up  the  shaft  by  the  elevator 
to  obtain  a  hot  iron  to  light  the  fuses.   Having  secured  the  hot  Iron,  he  went 
down  the  shaft'and  then  rang  five  IkUs  as  a  signal  to  the  engineer  in  charge 
of  the  hoist  to  indicate  tliey  were  about  to  blast    In  response  thereto  tlie 
engineer  lifted  the  bucket  about  three  or  four  feet  from  the  bottom  of  the 
shaft,  and  then  dropped  It  down,  which  .was  his  signal  that  he  understood, 
and  stood  ready  to  hiAat  them  np.  What  the  men  bad  lighted  the  fuses  they 
rang  one  tiell  as  a  signal  to  hoist,  and  were  raised  a  short  distance,  and  let 
down  again,  when  the  engineer  called  down  the  shaft  that  the  compressed 
fllr,  which  was  the  motive  power  of  the  hoist,  was  cut  off.   Mnset  climbed 
the  cable,  which  was  a  quarter  Inch  steel  cable,  and  escaped.   The  deceased, 
tt  seems,  was  unable  to  do  so,  and  was  killed  by  the  blast.   It  was  shown 
liiat  the  property  of  the  plaintiff  in  error  was  situated  on  Douglas  Island, 
Alaslca.   That  It  consisted  of  two  mines  and  two  stamp  mills,  one  for  each 
mine,  tihe  mines  being  known  as  the  **Iteady  Bullion"  and  the  "Sereo  Hun- 
dred." the  latter  of  which  was  situate  a  distance  from  the  mm,  to  which  the 
ore  was  carried  by  a  tramway.   C.  A.  Week  was  the  gen^l  superintendent 
of  the  plaintiff  in  error.   Under  him  were  four  foremen,  one  for  each  mine, 
:ind  one  for  each  stamp  mill.    H.  B.  Pope  was  the  foreman  of  the  Seven 
Hundred  mine.   According  to  the  testimony.  It  was  he  who  personally  cut 
oft  tbe  air  supply  which  deprived  the  engineer  of  the  power  of  lifting  the 
hoist.   It  was  shown,  also,  that  be  had  personal  notice  that  the  blast  was 
aboBt  to  be  set  off.  and  that  he  directed  Muset  to  hurry  down  the  shaft  with 
the  bot  Iron.  Concerning  his  relation  to  the  plaintiff  in  error  and  his  powers 
aniS  duties  as  foreman,  the  testimony  was  that  in  the  operation  of  tlie  Seven 
Hundred  mine  there  were  several  bosses  of  the  men  engaged  in  ttie  different 
bnincbes  of  the  worlE,  such  as  the  shop  boss,  the  shift  boss,  and  the  pit  boss, 
and  that  Pope  was  the  general  foreman  or  supervisor  of  all;  that  he  was  the 
man  who  directed  the  men  and  told  them  what  to  do,  hired  and  discharged 
all  the  men  employed  In  and  about  the  mine,  and  gave  them  their  time 
cheeks,  upon  which  they  were  paid  by  the  general  superintendent.  Muset 
testlfled:  "No  man  showed  me  anything,  only  Pope,  or  gave  me  any  orders." 
AnottaCT  witness  testified  that  the  mine  was  under  Pope's  sopervlslon;  tliat 
hJa  dntles  were  to  advise  the  men,  and  show  them  what  to  do  and  where 
to  work;  and  that  be  had  charge  of  the  blacksmltb  shop  and  bolst  the  men 
working  In  die  elevator,  and  the  miners  and  the  direction  of  them,  and  of 
the  oittre  mine.   Another  witness  testified  that  the  men  emi^oyed  In  the 
vaxions  departments  of  the  Seven  Hundred  mine,  such  as  blacksmiths,  en- 
^rlneers,  miners,  and  drill  men,  were  under  Pope's  immediate  supervision. 
Evidence  was  Introduced  by  the  plaintiff  in  error  to  show  that  It  had  pro- 
vided a  way  of  escape  from  the  shaft  by  means  of  an  iron  ladder,  and  that 
fts  abB^ce  from  the  shaft  at  the  time  when  the  accident  occurred  was 
owinc  to  the  n^ligeoce  of  the  deceased  or  that  of  bis  fellow  workmen  In 
tbat  sbaft  The  testimony  of  Pope  was  not  taken  on  the  trial,  but  Planfettl, 
wlio  was  the  boss  of  the  particular  shift  In  which  the  deceased  was  working 
wlic»i  tBe  accident  occuiTcd,  testified  that  he  and  the  others'  bAH  received 
'nstrcctlous  to  put  In  the  shaft  a -new  chain  ladder  on  the  morning  of 
fictohw  9th.  the  date  of  the  accident,  and  that  on  talking  the  matter  oret 
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wltb  tbe  decMsed  and  Mnset  tbey  ooiKlnded  not  to  pot  In  Ibe  ladder  nott: 
after  the  blast  went  off,  and  tbat  at  the  time  of  tbe  accident  the  chain  laddei 
was  lying  In  the  blacksmith  shop  ready  for  their  use,  and  that  at  S  o'dock 
tbat  momlnff  Pope  bad  told  Planfettl  that  the  chain  ladder  was  ready  ta 
be  pnt  in  the  shaft  This  conTersatlon  was  denied  by  Maset  Another  wit- 
ness testified  that  be  beard  the  conv^wtlon  between  Pope  and  PlanfetU,  and 
that  tbe  former  Instmcted  the  latter  to  pnt  the  ladder  down  at  noon.  The 
accld«it  occorred  a  little  before  noon.  The  Jury  returned  a  Todlet  for  the 
defendant  In  emtt  for  tlie  snm  of  910.000.  On  motion  for  a  new  trial,  tbe 
court  required  tbat  $7,000  be  remitted,  and  tbereupon  rendered  Judcment  toe 
«8,000. 

Malony  &  Cobb  and  John  Flournoy,  for  plaintiff  in  error. 
Lorenzo  S.  B.  Sawyer  and  Crews  &  Hellenthal,  for  defendant  in 
error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWI^Y, 

District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

A  motion  is  made  to  dismiss  the  writ  of  error.  The  principal  ground 
of  the  motion,  involving  the  only  question  which  we  find  it  necessary 
to  discuss,  is  that  the  writ  of  error  was  issued  and  filed  20  days  be- 
fore the  assignments  of  error  were  filed,  whereas  rule  11  of  this  court 
provides  that  no  writ  of  error  shall  be  allowed  until  the  assignment 
of  errors  shall  have  been  filed.  The  record  shows,  however,  that  on 
the  day  when  the  assignments  of  error  were  filed,  the  plaintiff  in  error 
applied  to  the  court  hh'  leave  to  withdraw  its  writ  of  error,  and  to 
correct  the  proceedings  by  presenting  a  new  petition,  writ,  and  bond 
at  the  'same  time  with  the  ass^nments  of  error.  The  application  was 
opposed  by  counsel  for  the  defendant  in  error.  In  view  of  that  fact 
and  the  failure  of  the  court  to  allow  the  application,  we  think  the 
present  motion  should  be  denied.  The  substantial  result  secured  by 
rule  II  is  that  the  assignment  of  error  shall  be  on  file  at  the  time 
when  the  writ  of  error  is  taken  out  and  the  citation  issued.  The  de- 
fendant  in  error  has  no  ground  of  complaint  if  he  had  notice  of  the 
filing  of  these  papers,  and  in  open  court  opposed  the  application  for 
leave  to  file  a  new  writ.  To  dismiss  the  writ  of  error  would  have  the 
effect  onl^  of  imposing  upon  the  plaintiff  in  error  the  additional  bur- 
den of  bringing  up  a  new  transcript  on  a  new  writ  of  error,  the  time 
for  suing  out  the  same  having  not  yet  expired. 

The  assignments  of  error  present  two  principal  questions — First, 
was  Pope,  the  foreman  in  charge  of  the  mine,  a  fellow  servant  vrith 
the  deceased  ?  Second,  if  he  was  not  a  fellow  servant,  and  the  plaintiff 
in  error  was  answerable  for  his  negligence,  did  the  plaintiff  in  error 
supply  an  adequate  means  of  protecting  the  deceased  against  danger 
from  blasts  by  providing  a  means  of  escape  frcun  the  shaft  other  than 
the  hoist? 

Upon  a  consideration  of  the  whole  evidence  concerning  the  dnttes 
of  the  foreman  of  the  Seven  Hundred  mine,  and  his  relation  to  the 
plaintiff  in  error,  we  are  of  the  opinion  that  the  trial  court  committed 
no  error  in  ruling  that  he  was  the  representative  of  the  plaintiS  in  er- 
ror: The  plamtiff  in'  error  was  a  corporatism  owning  large  mining 
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and  milling  properties  on  Douglas  Island,  Alaska,  all  of  which  were 
I^ced  under  the  charge  of  a  single  superintendent.   Its  properties 
consisted  of  two  distinct  mines,  and  a  separate  stamp  mill  for  each. 
The  men  employed  in  each  mine  were  engaged  in  different  classes  of 
work.   They  consisted  of  blacksmiths,  engineers,  miners,  and  drill 
men,  with  different  shifts  for  each  branch  of  the  work.    Pope,  the 
fbr^an,  bad  general  supervision  of  the  Seven  Hundred  mine,  and 
of  all  the  men  employed  therein  or  connected  therewith.   There  was 
evidence  that  he  hired  and  discharged  the  men  and  directed  their  work. 
He  was,  we  think,  the  general  superintendent  in  charge  of  that  branch 
of  the  business  of  the  plaintiff  in  error.   Although  he  was  called  a 
foreman,  his  duties  were  evidently  moi^  than  those  of  an  ordinary 
foreman.   It  is  not  shown  that  Week,  the  general  «uperintendent,  had 
any  direct  supervision  over  the  men,  or  ever  inspected  the  iveroises 
in  which  they  worked,  or  was  present  at  any  time  to  see  personally 
that  they  were  supplied  with  proper  appliances  and  a  safe  {dace  wherein 
to  work,  or  that  it  was  his  duty  so  to  do.    One  of  the  witnesses,  who 
was  a  workman  at  the  Seven  Hundred  mine,  testified:   "I  have  no 
idea  who  was  the  superintendent  of  the  mine.    No  man  showed  me 
anything,  only  Pope,  or  gave  me  any  orders.   They  told  me  Mr. 
Week  was  superintendent,  but  I  didn't  know  it."   We  think,  within 
the  principle  of  the  case  of  Hailroad  Co.  v.  Baugh,  149  U.  S.  368,  13 
Sup.  Ct.  914,  37  L.  Ed.  772,  the  representative  of  the  defendant  cor- 
poration, so  far  as  the  question  of  the  duty  whidi  the  cosporation  owed 
to  the  employ^  who  worked  in  and  about  the  Seven  Hundred  mine 
was  concerned,  was  Pope,  and  not  Week,  notwithstanding  the  fact 
that  Week  was  the  superior  officer  of  Pope,  and  was  the  disbursing 
officer  who  had  the  power  to  approve  or  disapprove  the  acts  of  the 
foreman  in  hiring  and  discharging  the  men,  and  through  whom  the 
corporation  paid  all  the  employes  of  its  various  properties  upon  time 
checks  furnished  by  the  foreman  of  each.   Tlie  plaintiff  in  error  was 
a  corporation  whose  home  office  was  at  a  distance  from  the  place 
where  its  properties  were  ntuated.    Being  a  corporation,  it  could  act 
only  by  means  of  officers  and  agents.    It  placed  all  of  its  properties 
and  business  on  Douglas  Island  in  charge  of  a  general  superintendent. 
It  placed  its  four  distinct  and  separate  departments  of  business  each 
under  the  charge  of  a  foreman  or  superintendent,  who  was  subject 
to  the  general  superintendent,  but  who  was  given  siAstantially  the 
entire  control  of  that  department.   The  general  superintendent  had 
no  personal  relaticm  to  either  of  the  four  departments.    He  had  no 
office  or  place  of  business  at  either  of  the  mines  or  the  miils.    It  is 
not  shown  Uiat  he  was  ever  jx'esent  at  the  Seven  Huildred  mine,  or 
inspected  it,  or  had  personal  knowledge  of  its  operation  or  its  ap- 
pliances.  The  only  officer  or  agent  of  the  corporation  who  had  such 
knowledge  of  that  mine  was  Pope.   He  it  was  who  stood  in  the  place 
of  the  master  to  the  men.    His  duty  it  was  to  see  that  the  men  were 
supplied  with  the  necessary  appliances  for  their  safety.    Before  he 
cut  off  the  supply  of  compressed  air  which  operated  the  hoist  in  the 
shaft,  on  the  morning  of  the  accident,  it  was  his  duty  to  see  that  the 
men  therein  working  were  furnished  other  safe  means  of  escape  there- 
from.   In  relation  to  that  duty,  he  stood  in  the  place  of  the  corpora- 
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tion,  and  for  his  neglect  to  discharge  it  the  corporation  is  liable.  He 
was  not  a  mere  foreman  of  a  gang  of  men,  as  was  the  case  of  the 
negligent  foreman  in  Railroad  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup. 
Ct.  843,  40  L.  Ed.  994,  and  Mining  Co.  v.  Whelan,  168  U.  S.  86, 18 
Sup.  Ct.  40,  42  L.  Ed.  390.  He  was  the  representative  of  the  coi]>o- 
ratton  placed  in  charge  of  its  servants  in  a  separate  department  erf  its 
business,  and  as  such  he  was  the  vice  principal,  within  the  definition 
furnished  in  the  Baugh  Case.  The  plaintiff  in  error  could  not  meet 
the  full  measure  of  its  duty  as  a  master  to  its  servants  by  placing  its 
various  properties  under  the  charge  of  a  general  superintendent,  who 
was  not  a  superintendent  in  fact  as  to  any  particular  branch  of  its 
service,  and  say  that,  because  the  general  superintendent  who  had  no 
knowledge  of  the  want  of  proper  a^^liances  or  defects  in  machinery 
or  apparatus  was  not  negligent,  the  master  shall  not  be  held  for  dam- 
ages for  the  negligence  in  those  respects  of  the  foreman,  who  had  the 
rarticular  supervision  and  control  over  its  property  and  its  servants. 
The  plaintiff  in  error  owed  a  positive  duty  to  its  employes, — ^the  duty 
of  affording  them  a  safe  place  to  work,  and  safe  tools  to  work  with. 
That  duty  was  necessarily  delegated  to  a  representative, — an  indi- 
vidual who,  for  that  purpose,  should  stand  in  the  corporation's  place. 
We  have  no  hesitation  in  saying  that  that  duty  as  to  the  men  em- 
ployed in  the  Seven  Hundred  mine  was  delegated  to  the  foreman.  Pope. 

The  question  of  the  contributory  negligence  of  the  deceased  was 
properly  left  to  the  jury.  Some  of  the  testimony  tended  to  show  that 
the  plaintiff  in  error,  through  its  foreman,  Pope,  had  made  ample 
provision  for  the  safety  of  the  workmen  in  the  shaft  by  providing  a 
ladder  whereby  they  might  escape  after  blasts  were  lighted,  and  that 
the  ladder  would  have  been  available  for  the  deceased  but  for  the  neg- 
ligence of  himself  or  that  of  his  fellow  workmen  in  the  shaft.  'Hiere 
was  other  evidence,  ho>vever,  to  the  effect  that  the  men  who  worked 
m  the  shaft  had  been  working  Uiere  and  setting  off  blasts  for  three 
weeks  without  a  ladder,  and  that  when  on  the  morning  of  October 
9th,  the  day  of  the  accident,  a  ladder  was  ready  in  the  blacksmith  shop, 
the  foreman  instructed  Pianfetti,  one  of  the  kIIow  workmen  with  the 
deceased,  to  place  it  in  the  shaft  that  day  at  noon.  The  accident  oc- 
curred a  little  before  noon.  There  was  other  evidence  that  the  work- 
men in  the  shaft  had  on  several  occasions  mentioned  the  absence  of 
the  ladder  in  that  shaft,  and  that  none  of  them  knew  or  heard  that 
the  ladder  \vzs  ready  for  them  until  after  the  accident.  It  was  for  the 
jury,  under  these  circumstances,  to  say  whether  or  not  the  deceased 
was  gfuilty  of  contributory  negligence,  and  whether  the  negligence  of 
lis  fellow  workman  was  the  cause  of  his  death,  and  there  was  no  error 
in  submitting  that  question  to  the  jury,  as  the  court  did,  with  proper 
instructions. 

The  judgment  of  the  district  court  is  affirmed. 


CAZZAU  V.  SIMPSON. 
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GAZZAM  et  al.  v.  SIHPSON  et  bL 


<ClccQtt  Conrt  of  Appeals,  Second  Circuit.  February  25. 1902.) 

1.  Statute  op  Frauds— Avoidimo  CoMTRAcrr— Rbcotbry  of  Bkmbfitb. 

Defendants,  Btoekbolders  In  a  corporation,  receive  no  benefits  under 
a  contract  by  which  platntlfls,  also  stockholders  therein,  advance  money 
to  the  corp(»atlon.  bat  not  to  teUere  defendants  from  pecnnlary  liabUlty, 
and  defendants  agreed  to  vote  ttaeh*  stock  so  as  to  ke^  i^alutlffa  in  con- 
trol; so  Uiat  defendants,  protected  by  the  statute  of  frauds  from  liability 
for  breach  of  the  contract,  are  not  liable  for  such  money. 
1  Action  on  Contbact— Recovery  om  Ihplibd  Asbohpsit. 

Plaintiff.  In  an  action  to  recover  on  a  contract,  cannot  recover  on  an 
Implied  assumpsit  defendant  havlttg  set  np  the  atatnte  of  frauds  as 
against  the  contract  ^ 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Before  WALI«ACE,  Circuit  Judge,  and  COX£  and  HAZEL, 
District  Judges. 

WALLACE,  Circuit  Judge.  The  plaintiffs  in  error  were  the  plain- 
tiffs in  the  court  below,  and  challenge  the  ruling  of  the  trial  juclge  in 
directing  a  verdict  for  the  defendants.  That  ruling  proceeded  upon  the 
ground  that  the  action  was  one  to  recover  damages  for  the  breach 
of  the  oral  contract  between  the  parties  made  in  January,  1890,  and  as 
the  contract  was  not  to  be  performed  within  a  year  it  was  void  by  the 
statute  of  frauds.  The  plaintiffs  in  error  concede  that  the  contract  was 
void,  but  insist  that  they  were  entitled  to  recover  of  the  defendants 
the  sum  of  $9,500  advanced  to  the  Chautauqua  Lake  Railroad  Com- 
pany pursuant  to  the  contract.  They  invoke  the  well-settled  rule  that 
the  statute  of  frauds  cannot  be  interposed  as  a  shield  by  a  party  who 
has  refused  to  perform  a  contract  to  enable  him  to  retain  without  con- 
aderation  a  benefit  which  he  has  received  under  it. 

The  question  whether  the  defendants  received  a  benefit  from  the  ad- 
vances made  to  the  railroad  company-  is  to  be  ascertained  by  the  aver- 
ments of  the  complaint,  as  no  evidence  was  offered  upon  the  trial.  It 
appears  by  the  complaint  that  June  20,  189^  the  parties  entered  into 
an  ^^eement  whereby  the  plaintiffs  were  to  make  advances  to  the 
Chautauqtia  Lake  Railroad  Company  in  a  sum  not  exceeding  $12,000. 
and  were  to  be  given  an  option  for  one  year  to  purchase  of  the  defend- 
ants certain  shares  of  the  stock  of  the  corporation  owned  by  the  c)e- 
fendapts  and  certain  of  its  bonds  and  obligations.    It  also  appears 
that  the  stock  controlled  by  the  plaintiffs,  together  with  that  owned 
and  controlled  by  the  defendants,  constituted  a  majority  of  the  whole 
stock  of  the  corporation.   The  complaint  avers  that  by  the  agreement 
of  January,  1890,  the  prior  agreement  was  extended  for  the  term  of 
one  year,  and  the  defendants  promised  during  the  extended  time  to 
keep  the  plaintiffs  in  control  01  the  coiporation  by  voting  their  stock 
according  to  the  direction  of  the  plaintiffs,  and  to  protect  the  plaintiffs 
from  the  appointment  of  a  receiver  of  the  corporation.    It  avers  that 
in  consideration  of  this  agreement,  and  at  the  instance  and  request  of 
the  defendants,  the  plaintiffs  loaned  $9,500  to  the  Chautauqua  Lake 
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Railroad  Company,  and  that  the  loan  was  made  by  tiie  plaintiffs  "(or 
the  benefit  of  the  defendants  as  owners  of  stock  and  bonds  in  the  said 
railroad  company."  The  complaint  further  alleges  that  by  reason  of 
the  breach  of  their  promise  by  the  defendants  to  vote  their  stock  as 
directed  by  the  plaintiffs,  and  to  prevent  a  receivership,  the  plaintiffs 
"absolutely  lost  the  sum  of  $9,500." 

It  is  apparent  by  these  averments  that  the  $9,500  was  not  advanced 
to  the  railroad  company  to  relieve  the  defendants  from  any  pecuniary 
liability,  and  that,  if  they  were  benefited  by  the  advance  at  all,  it  was 
only  in  the  sense  that  all  the  stockholders  and  creditors  of  a  corpora- 
tion may  be  remotely  benefited  by  some  advantageous  transaction  of 
the  corporation.  It  is  quite  impossible  to  define  or  ascertain  the  pe- 
cuniary value  to  any  stockholder  or  creditor  accruing  from  a  loan 
received  by  the  corporation.  The  facts  £ail  to  disclose  that  the  de- 
fendants received  in  any  manner  or  to  any  extent  the  fruits  oi  the  per- 
formance of  the  contract  by  the  plaintiffs.  The  advance  was  not 
made  in  thei  contemplation  that  it  would  be  reimbursed  by  the  defend- 
ants, and  the  circumstances  are  inconsistent  with  any  implied  promise 
by  them  to  pay  it  in  the  event  of  the  failure  of  the  company  to  do  so. 
This  being  sb,  the  plaintiffs  were  not  entitled  to  recover  unless  the  law 
permits  a  party  to  recover  his  damages  who  has  sustained  loss  by  the 
refusal  of  the  other  party  to  perform  a  void  contract.  Such  a  recovery 
would  amount  to  a  rehabmtation  and  enforcement  of  the  contract. 
Performance,  dther  complete  or  partial,  by  one  party  of  a  contract 
which  is  void  by  statute  cannot  give  him  a  right  of  action  upon  the 
contract,  although  it  may  give  him  one  upon  an  implied  assumpsit. 
If  he  has  conveyed  land,  delivered  goods,  paid  money,  or  rendered 
services  under  the  contract,  and  the  other  party  then  repudiates  it,  he 
may  treat  the  contract  as  a  nullity,  and  recover  what  in  justice  the 
other  party  otight  to  pay  for  the  benefit  he  has  received  without  any 
consideration.  The  rule  is  expressed  in  Keener,  Quasi  Cont.  p.  279, 
as  follows: 

"It  Is  not  howerer,  Bofflcleat  to  enable  the  i^aintlfF  to  recoTer  for  him  to 
prove  that  he  has  suffered  damage  In  consequence  of  the  def«idant*8  tireach 
of  the  contract.  Be  must  show  that  tSie  defendant  will.  If  he  Is  not  comp^ed 
to  pay  the  plaintiff  for  that  which  he  has  received  from  the  plalntl^ 
justly  enrich  himself  at  the  plaintiffs  expense." 

In  Browne,  St.  Frauds  (5th  Ed.)  §  x  i8a,  it  is  said : 

'TThe  rule  tiiat  whm  a  party  pays  money  or  performs  servlees  for  another 
upon  a  contract  void  under  tbe  statute  of  frauds  he  may  recover  the  money 
upon  account  for  money  paldi  or  recover  for  the  services  upon  the  quantum 
meruit,  applies  only  to  cases  where  the  defendant  has  received  and  holds  tbe 
money  paid  or  the  benefit  of  the  services  rendered;  It  does  not  apply  to 
cases  of  money  paid  by  the  plaintiff  to  a  third  party  In  enecutlon  of  a  v«1>al 
contract  between  tbe  plaintiff  and  the  defmdant  such  as  hy  the  statute  of 
frauds  must  be  In  writing.** 

In  Dowling  v.  McKenney,  124  Mass.  478,  the  plaintiff  and  defendant 
entered  into  an  oral  agreement  by  which  he  was  to  complete  a  monu- 
ment for  her,  and  she  was  to  accept  it  in  part  payment  of  the  price  oi 
a  lot  of  land.    He  completed  the  monument,  and  thereafter  she  re 
fused  to  accept  it  or  convey  the  land.  The  court  held  that  he  was  not 
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entitled  to  recover  for  his  labor  in  completing  the  monument.  In  its 
opinion  it  used  tht  following  language : 

**It  is  tnie  that  when  a  person  pays  money,  ot  renders  a  serrlce.  or  makes 
a  conveyance,  nnder  an  agreement  within  the  prohibition  of  the  statute  of 
frands,  and  the  other  par^r  refuses  to  perform  It,  an  action  will  lie  to  re- 
cover the  money  so  paid,  or  the  ralne  of  the  serrlce  rendered,  or  the  property 
conveyed,  bat  It  Is  on  the  ground  that  a  party  who  has  received  a  benefit 
□Oder  an  agreement  which  has  been  repudiated  shall  be  held  to  pay  upon 
an  implied  assumpsit  for  that  which  he  has  received.  In  the  case  at  bar  the 
defendant  ree^red  no  benefit  from  the  labw  poformed  in  completing  the 
monument  altbcmgb  the  pbdntiff  may  have  mffered  a  loss  because  he  la 
unable  to  enforce  his  contract,  and  no  recovoy  can  be  bad  tor  the  labor  » 
the  monument** 

In  the  present  case  not  only  have  the  defendants  received  no  pecuni- 
ary benefit  from  the  loan  to  the  corporation,  but  the  plaintiffs  are 
precluded  from  a  recovery,  as  upon  an  implied  promise,  by  that  pro- 
vision of  the  statute  of  frauds  by  which  no  action  can  be  brought  to 
recover  upon  a  promise,  not  in  writing,  to  answer  for  the  debt  of  u 
third  person.  The  law  does  not  raise  an  implied  promise  from  an  in- 
valid express  promise. 

The  ruling  of  the  trial  judge  was  correct,  not  only  because  upon  the 
facts  the  plaintiffs  were  not  entitled  to  recover  the  money  loaned 
upon  the  theory  of  an  implied  assumpsit,  but  also  because  the  com- 
plaint did  not  proceed  upon  that  theory,  but  went  upon  the  ground  of 
a  breach  of  the  agreement  Like  the  case  of  Dunphy  v.  Ryan,  ii6 
U.  S.  491,  6  Sup.  Ct.  486,  39  L.  Ed.  703,  the  suit  was  based  upon,  and 
its  purpose  was  to  enforce,  the  void  contract,  and,  as  was  there  pointed 
out,  "in  such  cases  the  suit  should  be  brought  upon  the  implied  prom- 
ise." So,  in  Reed  v.  McConnell,  133  N.  Y.,  425,  31  N.  E.  22,  the 
court  held  that  a  cause  of  action  founded  on  a  contract  to  recover 
damages  for  its  breach,  and  a  cause  of  action  to  recover  the  value  of 
property  received  thereon  by  the  party  who  afterwards  repudiates  it 
as  void  by  the  statute  of  frands,  are  fundamentally  different,  and  the 
fact  that  the  defendant  set  up  the  statute  as  a  defense  to  the  cause  of 
error  pleaded  did  not  authorize  a  recovery  upon  the  impVed  assumpsit. 
The  court  said:  "The  claim  that  there  was  no  valid  contract,  and 
that,  therefore,  there  is  a  right  of  action  for  the  ^lue  of  property  re- 
ceived under  it,  is  totally  inconsistent  with  the  claim  to  enforce  the 
contract  and  recover  upon  it.*' 


KAflVBB  ARD  Bbrvaht— Laws  op  Ubxico— Fblixiw  Sbbvaxts  nr  Bailboad 
AnvioB. 

Under  0ie  laws  of  the  r^mUIc  of  Mexico,  an  «n[tloyA  of  a  railroad 
company  does  not  assume  the  risk  of  injury  through  the  negligence  of  a 
co-employfi^  but  the  company  la  liable  for  such  an  Injury  In  the  atnenc* 
«C  oontrU>ntory  .Begllcenc& . 


The  judgment  is  affirmed. 


MBXIOAN  GENT.  BT.  CO.  T.  KNOX. 


(Cteenlt  Court  of  Appeals,  Fifth  Circuit  February  26,  1002.) 

No.  1,071. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 

District  of  Texas, 

Mr.  Davis,  for  plaintiff  in  error. 

Millard  Patterson  and  C.  N.  Buckler,  for  defendant  in  error. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  An. examination  of  the  record,  in  connection  with 
the  very  able  and  elaborate  briefs  of  counsel,  satisfies  us  that  the  plead- 
ings and  evidence  in  the  case  warranted  the  trial  judge  in  charging  the 
jury  to  the  effect  that,  under  the  laws  in  force  in  the  republic  of  Mexico 
at  the  time  the  defendant  in  error  received  his  injuries,  railway  coqx^ 
rations  were  liable  for  all  faults  or  accidents  occurring  through  tardi- 
ness, negligence,  imprudence,  or  want  of  capacity  of  their  employes, 
and  this  although  the  injury  resulting  was  to  another  employe  of  the 
company,  himself  without  fault ;  or,  in  other  words,  in  the  Republic 
of  Mexico  the  employe  of  a  railway  corporation  does  not  assume,  as 
one  of  the  risks  of  his  employment^  the  negligence  of  a  co-employe. 

This  disposes  of  the  first  assignment  of  error.  The  remaining  as- 
signments of  error  complain  in  different  ways  of  the  failure  of  the  trial 
court,  in  view  of  plaintiff's  contributory  negligence,  to  instruct  the 
jury  to  find  a  verdict  for  the  defendant;  and,  in  regard  to  these 
assignments,  all  that  it  is  necessary  to  say  is  that,  while  the  evidence 
is  neither  very  complicated  nor  conflicting,  yet  it  is  not  clear  that 
from  it  all  reasonable  men  would  draw  the  same  conclusions  in  respect 
to  whether  the  plaintiff  below,  through  his  own  fault  and  negligence, 
contributed  to  his  own  injury. 

The  case  seems  to  have  been  submitted  on  a  very  fair  and  impartial 
charge,  to  which  no  objection  is  made,  and  in  which  the  jury  were  dis- 
tinctly and  specifically  instructed  that  if  they  "found  from  the  testi- 
mony that  the  plaintiff  himself  was  guilty  of  negligence  in  the  respects 
mentioned  by  defendant's  counsel  (which  were  recited),  or  in  any  other 
respect,  and  this  negligence  or  want  of  due  and  proper  care  for  himself 
contributed  to  his  injuries,  then  he  could  not  recover." 
:  The  judgment  of  the  circuit  court  is  affirmed. 


MORRIS  V.  WILSON.  SONS  ft  CO..  Limited. 
(Circuit  Court  of  Appeals,  SecoDd  Orcult-   Mardi  15,  1902J 
No.  IGl. 

1.  Etidbxcb— Competency. 

There  Is  no  comi>eteDt  erldpnce  of  the  weight  of  cattle.  J.  hftvlns 
weighed  them,  «nd  called  off  thpir  weight  to  W.,  who  entered  them  on 
slips,  and  J.  having  then  copied  into  a  memorandum  lKx>k  the  total  of 
the  dgures,  and  the  original  slips  not  having  been  given  In  evidence,  nor 
their  iil>sence  accounted  for,  and  W.  not  having  t>eea  called  to  prov» 
the  accuracy  of  bis  original  entries,  but  J.  alone  having  testified. 

Sl  Assumption  of  Contract. 

A  contract  of  a  Btcauisbip  company  to  carry  cattle  on  certain  of  Ita 
steamers,  with  right  to  stibatltute  another  steamer  for  any  of  tbose 
nnmoil,  Is  assumed  by  a  corporation  which  purchases  tb»  property  and 
iiflKctK  of  such  company,  and  tberenftw,  through  Its  agents,  noUfiis  th» 
shippers  of  sutntltotlon  of  another  veasel-for  one  named  Id  the  oontnct. 
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IL  SixiFPora— Rion  to  Daxasbs. 

One  wbo  contracts  to  fornlsta  s  certain  lot  ot  cattle  to  be  carried  by 
a  ship,  agreeing  to  pay  for  any  detention  of  the  ship  while  waiting  for 
them,  may,  without  proof  that  the  cattle  are  his.  there  being  no  stipula- 
tion that  they  should  be,  recover  on  the  stipulation  In  the  contract  for 
payment  by  canrier  of  expense  of  feed.  In  case  of  delay  in  sailing. 

4  Sauk— LiqniDATBi}  Dauaoks. 

ProTlslon  In  contract  of  carriage  of  cattle  that  "steamer  guaranties  to 
sail  on  day  named,  *  *  *  or  pay  expenses  of  beep  of  animals  at  rate 
of  fifty  cents  per  head  per  day  In  full,"  Is  a  liquidation  of  damages,  for 
expense  of  feedlig  cattle,  In  case  of  delay  in  sailing. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

The  suit  was  Instituted  In  18^,  in  personam,  against  the  owner,  an  English 
corporation,  of  the  steamer  Sorrento,  to  recover  damages  for  brench  of  con- 
tract to  carry  lire  cattle  to  Bugland.  The  breach  consisted  In  seven  days' 
detention  of  said  steamer  beyond  the  agreed  date  of  sailins* 

David  Thomson,  for  appellant. 
Alfred  Opdyke,  for  appellee. 

Before  WALLACE.  LACOMBE,  and  SHIPMAW,  Circuit  Judges. 

PER  CURIAM.   The  c<atract  sued  upon  was  made  December  22, 

1890,  between  Edward  Mom,  of  Chicago,  and  "Sanderson  &  Son, 
agents  of  the  steamships  ol^he  Wilson  Line."  It  provided  for  the 
shipment  of  live  cattle  from  New  York  to  London  on  various  specified 
steamers  of  that  line,  including  about  250  head  per  Lepanto.  Subse- 
quently the  steamship  Sorrento  was  substituted  for  the  Lepanto  b> 
oral  arrangement,  it  being  provided  in  the  contract  that  any  equallv 
good  Wilson  Line  steamship  might  be  substituted  for  any  ship  named. 
The  contract  covered  the  peri<^  of  January,  February,  and  March, 

1891.  At  the  time  of  making  the  Contract  the  Lepanto  of  the  Wilson 
Line  was  owned  by  a  copartnership  known  as  Thomas  Wilson  Sons 
&  Co.  The  defendant  was  not  incorporated  until  January  26, 1891,  and 
the  Sorrento  did  not  become  the  property  of  defendant  until  March 
3,  1891.  After  such  transfer  Sanderson  &  Son  acted  as  agents  for  the 
firm  and  for  the  corporation  in  the  same  manner  as  they  had  previously 
acted  for  the  firm.  On  March  16,  1891,  Sanderson  &  Son  notified 
Barxie,  general  agent  of  the  libelant,  that  the  Sorrento  would  sail 
March  22d,  and  take  300  head.  On  March  21,  1891,  Barrie  notified 
Sanderson  &  Son  that  the  300  cattle  were  at  this  port  ready  for  de- 
livery to  the  steamer.  They  were  in  fact  there  at  that  time  and  ready 
for  delivery.  On  March  19,  1891,  after  the  cattle  had  started  from 
Chicago,  a  flaw  was  discovered  in  the  thrust  shaft  of  the  Sorrento,  the 
result  of  a  latent  defect.  Steps  were  at  once  taken  to  repair  it,  but 
such  repair  delayed  the  vessel  until  March  29th.  The  contract  con- 
tained the  following  clauses : 

**Steamer  to  give  fire  running  days*  notice  of  ber  intended  departure,  and 
tw^Te  hours*  notice  of  the  hoar  the  cattle  must  be  delivered  to  ber.  but 
HUdh  notices  to  be  g^ven  or  received  are  subject  to  become  Inoperative  In 
case  of  strikes  or  stoppage  of  labor.  Steamer  gunmnties  to  tmW  on  d.-iy 
named  In  notice,  as  soon  after  shipment  of  all  the  animals  nn  tide  and 
weatliCT  permit  or  pay  exponses  of  keep  of  anim.-ils  at  rate  of  fifty  contK  per 
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head  per  day  tn  fuB.  •  •  •  Shlppen  gnarantr  to  OellTer  animals  hj  ex* 

plT7  of  notice,  provided  Tesael  1b  readj  for  tbem,  or  pay  for  detaition  of 
steamer  at  the  rato  £60  per  day.  *  *  •  The  line  form  of  lire  stock  hUl 
of  lading  to  be  nsed  for  cattle  shipped  nndw  tills  contract  and  Its  eooditloni 

to  gOTem  any  questions  not  provided  herein." 

The  district  court  held  the  defendant  liable  for  expenses  of  keep  of 
animals  for  seven  days,  at  50  cents  per  head  per  day,  amounting  to 
$1,050  and  interest.  It  also  included  in  the  decree  ^17  and  interest 
for  loss  of  weight.  m. 

We  find  in  the  record  no  competent  evidence  of  The  weight  of  the 
animals.  They  were  weighed  by  one  John  Haggerty.  He  called  off 
the  weights  to  his  brother  William,  who  entered  them  on  slips.  Subse- 
quently the  figures  on  the  slips  were  added  up,  and  the  slips  sent  to 
Nelson  Morris.  Before  sending  them,  John  Haggerty,  for  his  own 
accommodation,  copied  the  totals  into  a  memorandum  book  of  his 
own.  John  was  present,  and  testified  to  the  method  of  weighin|^  and 
to  these  copies  of  totals  in  his  memorandum  book,  but  the  anginal 
slips  were  not  presented,  nor  their  absence  accounted  lor,  nor  was 
William  Hagger^  called  to  in^ve  the  accuracy  of  his  original  entries 
on  the  slips.  There  was  no  competent  evidence  of  the  weight,  anil  to 
that  extent  the  decree  cannot  be  sustained. 

It  is  contended  by  respondent  (appelladBtthat  the  corporation  is  not 
liable  upon  the  contract,  inasmuch  as  tlwcontract  was  made  before 
respondent  was  incorporated,  and  before  it  bought  the  Sorrento.  This 
contention  is  unsound.  The  Sorrento  was  one  of  the  Wilson  Line; 
Sanderson  &  Son  were  agents  of  that  line ;  they  were  agents  also  of 
the  owners  of  the  Sorrento ;  the  contract  which  they  made  as  agents 
of  such  owners  bound  the  ship,  and  remained  an  obligation  upon  her 
when  she  passed  to  her  new  owners.  Not  only  the  vessels  named,  but 
such  other  vessels  of  the  line  as  the  agents  of  the  line  and  owners 
might  elect  to  substitute,  were  within  the  terms  of  the  contract.  The 
sailing  notice  substituting  the  Sorrento  for  the  Lepanto  was  given, 
as  admitted  by  the  answer,  by  Sanderson  &  Son  as  agents  of  the 
steamship,  then  owned  by  respondent.  In  the  absence  of  any  proof 
of  charter  or  special  ownership  it  must  be  held  that  the  notice  of 
the  agents  of  the  steamship  was  the  notice  of  her  owners.  Such  a 
notice  brought  her  within  the  terras  of  the  contract  as  fully  as  if  she 
had  been  named  with  the  Lepanto.  For  delay  in  shipment  she  would 
be  liable  in  rem,  and  her  owners  in  personam.  The  suggestion  in 
appellant's  brief  that  there  is  no  evidence  that  appellant  assumed  the 
contract  or  had  any  intention  so  to  do  begs  the  whole  question. 
When  the  respondent  corporation  acquired  the  property  and  assets 
of  the  old  firm,  including  the  steamships  of  the  Wilson  Line,  and 
thereafter  itself  ran  the  line,  and  appointed  Sanderson  &  Son  its  agents 
and  the  agents  of  its  steamships,  the  act  of  the  agents  in  substituting 
the  Sorrento  in  place  of  another  ship  of  the  same  line,  owned  by  the 
same  corporation,  was  in  fact  an  assumption  of  the  contract  by  the 
respondent,  and  no  evidence  of  intention  was  necessary. 

We  find  no  force  in  the  contention  that  libelant  was  not  entitled  to 
recover  because  it  was  not  shown  that  he  owned  the  cattle.  He  had 
contracted  to  provide  a  certain  lot  of  cattle  to  be  carried  by  the  ship 


COLD  BLAST  XBAHSP.  CO.       KANSAS  KATY  BOIA  *  NUT  00.  7% 


(wluch  would  thus  cam  freight),  and  to  pay,  for  any  detention  of  the 
steamer  while  waiting  for  them,  £^0  per  day.  It  was  not  stipulated 
that  the  cattle  should  be  his  own.  He  might  get  them  where  he 
pleased,  and  under  whatever  arrangements  with  the  owner  he  might 
make.  He  did  get  the  cattle ;  had  them  at  the  proper  place,  at  the 
proper  time,  and  tendered  them.  Because  the  ship  was  not  ready  to 
take  them,  th^  had  to  be  fed  at  the  place  of  detention  for  seven  addi- 
tk>iial  days.  Libelant  was  the  one  in  control  of  the  cattle.  Whether 
he  owned  them,  or  acted  for  some  undisclosed  principal,  he  was  the 
one  to  pay  the  expenses  of  their  keep,  and  whatever  arrangements  he 
might  have  had  with  others  for  a  division  of  that  loss  is  no  concern  of 
-espondent  It  caused  this  loss  by  its  delay,  and  an  award  of  the 
amount  against  it  in  this  decree  in  favor  of  the  libelant,  with  whom  the 
contract  was  made,  and  payment  of  the  same,  will  relieve  it  from  any 
possible  harassment  by  any  other  claimant.  The  language  of  the 
paragraph,  "steamer  guaranties  to  sail  on  day  named,  *  *  *  or 
pay  expenses  of  keep  of  animals  at  rate  of  fifty  cents  per  head  per  day 
in  fun,"  clearly  imports  a  liquidation  of  damages;  and  it  being  proved, 
as  it  was,  that  the  animals  were  kept  and  fed  during^  tjie  s,even  days, 
it  was  not  necessary  to  |;ive  evidence  as  to  the  details  o^  the  cost, — 
the  liquidated  amount  stipulated  in  the  contract  became  the  measure 
of  damages. 

The  decree  is  modified  by  striking  out  the  item  of  $471  and  interest 
for  loss  of  weight,  and  as  modified  is  affirmed,  with  interest  and  costs 
of  i^ipeaL  . 


COLD  BLAST  TBANSP.  CO.  v.  KANSAS  CITY  BOI/T  ft  KTJT  CO. 
tCHrcult  Court  of  Appeals,  Eighth  Otrcult  March  10,  1902.) 

'      ,  Jffo.  1.585. 

COKTBACTS  VOB  FUTCBK  DXJJVXBT— Von>  IF  QUAKTITT  IkDBTBRHINABI«B. 

A  omtiact  for  the  fotiire '  delivery  of  personal  property  Is  void,  for 
want  of  eonstdmtlon  and  mntiiallty  If  the  qnantltT  to  be  dellv^ea  Is 
conditioned  by  the  wtlU  wish,  or  want  of  one  of  Uie  jmrtles,  hut  ft  may 
be  sustained  if  the  quantity  Is'  ascertaliuible  otberwlse  wltli  reamnabla 
certainty. 

t.  Bake— Valid  if  HirrcAL  and  Quahtftt  Spbcimbd. 

An  accepted  offer  to  farnlsh  or  driver  such  articles  of  personal  prop- 
erty as  shall  be  needed,  required,  or  consumed  by  the  established  bual* 
ness  of  the  acceptor  daring  a  limited  time  ts  binding,  and  may  be  en- 
forced, because  It  contains  the  Implied  agreement  of  the  acceptor  to 
purchase  all  the  artlclee  required  by  his  business  during  this  time  from 
the  party  who  makes  the  offer. 

S.  Same— Vom  vorWakt  of  MuTUALirr  if  Quantitt  is  xtot  ^BCinBD. 

But  an  acc^ted  offer  to  ot  deliver  articles  at  speeffled  prices  due- 
tog  a  limited  time  In  sucb  amounts  or  quantities  aa  tbe  accek^tw  may 
wanit  or  desire  In  hia  business,  or  without  any  statement  of  tbe  amoimt 
or  quantity.  Is  without  consideration  and  void,  because  the  acceptor  la 
not  bound  to  want,  desire,  or  take  any. 

C  Void  Contra  era  fob  Fdtubb  Delivbet  Valid  fob  Goods  Actuallt  Db 

UVBBBD.  BOT  VOID  AS  TO  ThOSB  NOT  DbLITBBEO. 

Accepted  orders  for  goods  under  such  void  contnctB  constitute  sales 
M  tbe  goodii  thus  ordered,  on  the  terms  of  the  cohbaetsi  bat  tbey  do 
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not  validate  tbe  agreements  m  to  articles  which  the  one  refuses  to  p□^ 

chase  or  the  other  refuses  to  sell  or  deliver  under  tbe  void  contracts. 

because  neither  party  Is  boand  to  take  or  deliver  any  amount  or  qauxOtj 

of  these  articles  tiierennder. 
Ct.  Contracts— Ibtbktion  op  Pabties  cAMitoT  Prbvail  Over  Terms  or. 

The  Intention  of  parties  cannot  be  Imported  Into  a  contract  wbere  Its 

terms  are  plain  and  unambiguous,  and  they  do  not  express  It 
S.  Vebifibd  Aooockt  Pbetails  Over  TIxtesified  Answer.. 

A  verl0ed  account  must  be  taken  as  true,  ainlnst  a  d«tnlal  and  an  oflMt 

pleaded  in  an  nnToifled  answer  under  Oen.  St,  Kan.  18B7,  c.  95,  1  108. 
(Syllabna  by  the  CoortO 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  writ  of  error  challenges  a  Judgment  od  tbe  pleadings  In  favor  of  the  i 
defendant  In  error,  wbo  waa  tbe  plaintitT  in  tbe  court  belon-.  For  con- 
venience, the  plaintiff  In  error  will  be  called  tbe  "defendant,"  and  tbe  de 
fendant  In  error  the  'plaintiff,"  In  this  statement  and  in  the  opinion  which 
follows  It  The  plalntlflfs  petition  stated  a  cause  of  action  upon  a  verlfled 
account  for  $S,G73.43.  The  defendant  In  Its  answer  denied  the  averments  of 
the  petition,  and  pleaded  a  coanterclaim  for  $5^1.04  damages  for  tbe  failure 
of  the  plaintiff  to  deliver  to  the  defendant  after  June  1,  1899,  certain  manu- 
factured articles  which  It  ordered  and  needed,  and  which  the  defendant  al- 
leged that  tbe  plaintiff  was  bound  to  ddiw  under  an  alleged  written  con- 
tract which  it  averred  was  made  and  broken  la  this  way:  On  October  27, 
1808.  the  plaintiff  sent  to  tbe  defendant  this  letter: 

"Kansas  City,  Mo.,  Oct  27.  '98. 
"C.  S.  Ullman,  Esq.,  Purchasing  Agent  Cold  Blast  Transportation  Co^  S. 
A  S.  Packing  Co.— Dear  Sir:  We  offer  to  deliver  at  your  works,  during  six 
months  from  November  Ist,  1898,  the  following  materials  at  the  prices  atated: 
Bar  iron,  $1.20  flat  delivered  by  car,  fl.2B  by  wagon. 
Soft  steel  bars,  <1.28  car  load,  1.80  by  wagon. 

tCachlne  bolts.  80  and  10  %  discount 
U.  S.  Std.  sq.  nuts.  $C.50  off. 

"     "   hex.    "      7.40  olt. 
70  %  off  extras  for  tapping. 

—and  win  make  In  part  payment  No.  1  wrought  scrap  at  98.50  net  ton,  or 
arch  bars  and  transoms  at  flO.50  net  ton,  or  wrought  Iron  car  axles  at  yi2,.S0 
net  ton,  ddlvered  your  works;  the  quantity  of  scrap  to  be  taken  not  to  ex* 
ceed  the  weight  of  materials  sold  to  yon. 

"Tours  truly,  B.  C.  Howes,  Secy. 

"With  lotion  of  renewal  for  6  months  from  June  Ist  1899. 

"The  K.  a  Bolt  Sc  Nut  Oo., 

"R.  C.  Howes,  Sec*/." 

On  receipt  of  the  proposition  contained  In  this  letter  the  defendant  ac- 
cepted It;  and  between  November  1.  1898,  and  June  1.  1899,  It  ordered,  the 
plaintiff  delivered,  and  the  defendant  paid  for,  nuts,  bolts,  and  bars  of  tbe 
character  specified  in  the  letter,  under  tbe  terms  and  at  the  prices  there 
stated.  Before  June  1,  1899.  the  defendant  notified  tbe  plaintiff  tbat  It  exer- 
cised its  option  to  renew  tbe  contract  evidenced  by  tbe  letter  and  acceptance. 
Between  June  l,  1890.  and  December  1,  1899.  tbe  defendant  ordered  of  the 
plaintiff  nuts,  bolts,  and  bars  of  the  character  described  in  the  letter,  which 
it  needed  In  Its  business,  which  tbe  plaintiff  refused  to  deliver,  and  which 
the  defendant  was  forced  to  purchase  of  others  at  prices  which,  in  the  ag- 
inregate,  exceeded  those  specified  in  the  alleged  contract  between  the  parties 
by  $5,841.94.  In  addition  to  tbe  counterclaim,  which  has  been  stated,  the  de- 
fendant pleaded  an  offset  of  $2,727.18,  founded  on  the  alleged  fact  that  the 
plaintiff  had  charged  that  amount  In  excess  of  tbe  prices  specified  In  tbe  al- 
leged contract  for  nnts,  bolts,  and  bars  which  It  bad  furnished  to  the  de- 
fendant on  its  orders  between  June  1.  1890.  and  December  1.  1800.  Th* 
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tnswtf  of  the  defenOant  was  not  verified.  Tliere  was  a  reply  to  it  Bat 
spoil  tbla  review  of  a  judgment  upon  tbe  pleadings  agalntit  the  defendant  the 
avamaits  of  tbe  teply  become  Immaterial,  because  tbe  atlegntlons  of  tbe 
answer  stand  admitted,  and  those  of  tbe  reply  wbicb  assert  new  matter  are 
denied.  Tbe  only  qnesHon  for  consideration  Is  whether  the  answer  stated 
any  legal  defMise^  covnterdalm,  or  oflbet  to  the  canae  of  action  pleaded  by 
tbe  plaintiff. 

N.  IJ.  Loomis,  R.  W.  Blair,  and  O,  L.  Miller,  for  plaintiff  in  error. 
W.  Littlefield,  D.  S.  Alford,  and  Ord  Gingman,  for  defendant  in 
error. 

Before  CALDWE!.!*  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  main  question  in  this  case  is  whether  or  not  the  answer  states 
a  legal  counterclaim.   The  basis  of  this  counterclaim  is  that  the 
plaintiff  foiled  to  deliver  nuts,  bolts,  and  bars  between  June  1899, 
and  December  x,  1899,  under  the  alleged  renewal  of  the  so-called 
contract  of  October  27,  1898.   This  supposed  contract  consisted  of  a 
written  offer  to  deliver '  manufactured  articles  in  unnamed  quantities 
at  certain  specific  prices  at  any  time  between  October  27,  1898,  and 
June  I,  1899,  and  the  acceptance  of  that  offer,  without  more.  The 
answer  contains  no  averment  that  either  the  plaintiff  or  the  defendant 
paid  any  consideration  or  performed  any  act  to  induce  the  contract, 
except  the  remitting  of  the  offer  by  the  plaintiff,  and  the  sending  of 
its  acceptance  by  the  defendant.   There  was  therefore  in  the  incep- 
tion of  this  alleged  agreement  no  consideration  for  the  promise  of 
either  of  the  parties  to  it,  except  the  promise  of  the  other.    Neither  the 
letter  nor  the  acceptance  names  any  quantity  or  amount  of  the  articles 
specified  that  is  to  be  delivered  or  received  under  it.   The  plaintiff 
does  not  agree  to  deliver,  nor  does  the  defendant  contract  to  receive 
or  pay  lor,  any  quantity  or  amount  whatever  of  the  articles  named  in 
the  writings.   A  promise  is  a  go6d  consideration  for  a  promise.  But 
no  promise  constitutes  such  a  consideration  which  is  not  obligatory 
upon  the  party  promising.    It  must  bind  the  promisor,  so  that  the 
promisee  may  maintain  an  action  for  its  breach,  or  it  ts  without  legal 
effect  and  void.   A  promise  to  furnish,  deliver,  or  receive  specified 
articles  at  certain  prices,  without  any  agreement  to  order  or  to  accept 
any  amounts  or  (quantities  of  the  articles,  is  without  binding  force  or 
effect,  because  neither  party  is  therebv  botmd  to  deliver  or  to  accept 
any  quantity  or  amount  whatever.    Such  promises  are  void,  because 
they  lade  one  of  the  essential  elements  of  an  agreement, — certainty  in 
the  thing  to  be  dofie.   Contracts  for  the  future  supply  during  a  limited 
time  of  articles  which  shall  be  required  or  needed  or  constmied  by  an 
established  business,  or  used  in  the  operation  of  certain  steamships  or 
other  machinery,  are  no  exceptions  to  this  principle,  because  they  fall 
under  the  rule,  "Id  certum  est  quod  certum  reddi  potest."   But  an 
accepted  promise  to  furnish  goods,  merchandise,  or  other  property,  at 
certain  prices,  during  a  limited  time,  in  such  quantities  as  the  acceptor 
shall  require  or  want  in  his  business,  is  without  consideration  and 
void,  because  the  acceptor  is  not  hound  thereby  to  require  or  t^e 
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any  articles  whatever  under  the  supposed  agreement.  Hie  line 
demarkation  between  valid  and  inv^d  contfactis  here  runs  between 
the  requirements  of  machinery,  or  of  an  esta)>lished  business,  and  the 
wants,  desires,  or  requirements  of  the  tentative  vendee ;  and  that  be- 
cause the  former  are  either  reasonably  certain,  or  may  be  made  so  by 
evidence,  while  the  latter  are  conditioned  by  the  will  of  the  tentative 
irendee  alone,  and  are  both  uncertain  and  capable  of  infinite  variation. 
;.It-  is,  however,  contended ;  that,  even  if  this  alleged  contract  was 
void  in  its  inception,  it  became  valid  and  binding  upon  the  parties 
when  the  defendant  ordered,  and  the  plaintiff  delivered  and  received 
payment  for,  a  large  quantity  of  the  manufactured  articles  at  the 
prices  and  in  accordance  with  the  terms  of  the  letter  of  October  27, 
1898.    But  the  fatal  defect  in  the  alleged  contract  was  that  the  plain- 
tiff was  not  bound  to  deliver,  nor  the  defendant  to  take  and  pay  for, 
any  specific  quantity  of  the  offered  articles.    As  to  all  undelivered 
articles,  that  defect  still  inheres  in  the  agreement.   The  plaintiff  is 
not  bound  to  deliver,  nor  the  defendant  to  take  and  pay  for,  any 
articles  that  have  not  been  delivered,  btoiuse  there  is  no  specification 
in  the  alleged  contract  of  the  amount  or  quantity  which  the  one  is  to 
deliver  and  the  other  to  receive.   The  orders  for  these  articles  v^hich 
have  been  filled  by  their  delivery  specified  the  amounts  so  delivered, 
and  thus  effected  contracts  for  their  sale.    But  these  orders  and  de- 
liveries have  in  no  way  remedied  the  fatal  defect  of  the  offer  and 
acceptance  regarding  those  articles  which  the  defendant  has  ordered, 
and  the  plaintiff  has  refused  to  deliver.    The  defendant  never  agreed 
to  ordet-  or  to  pay  for  any  quantity  of  these  undelivered  articles.  If 
it  had  refused  to  order  and  take  them,  no  action  could  have  been 
maintained  for  its  failure,  because  ho  court  could  have  deterinkied 
what  amount  it  was  required  to  take.   Nor  can  an  action  be  better 
maintained  against  the  plaintiff  for  its  failure  to  deliver  the  articles 
which  the  defendant  has  ordered,  because  the  offer  contains  no  meas- 
ure of  the  quantity  which  the  plaintiff  was  to  deliver,  and  conse- 
(juently  no  agreement  on  its  part  to  deliver  any  whatever.   As  the 
Contract  was  void  in  its  inception,  and  has  continued  to  be  void  as  to 
all  undelivered  goods,  the  notice  of  its  renewal  which  wais  delivered 
by  the  defendant  was  futile,  since  the  renewal  of  a  void  contract  but 
continues  its  invalidity. 

It  !s  said  that  the  intention  bf  the  partia  was  to  make  an  agree- 
ment that  the  plaintiff  should  sell  and  deliver,  and  the  defendant 
should  buy,  all  the  articles  of  the  character  specified  in  the  offer  which 
should  be  needed  or  required  by  its  business  between  October  27, 
1^,  ^nd  June  1,  1899;  that  the  purpose  of  the  construction  and  in- 
terpretation of  ctynttacts'  is  to  ascertaia  the  intention  of  the  parties, 
and  that  this  contract  should  be  interpreted  to  e^ect  tWs  intmt.  The 
answer  is  that,  while  ambiguous  terms  and  doubtful  stipulations  may 
be  iilterpi:eted  to  carry  out  the  intention  of  the  parties  When  they  faritly 
evidence  it,'  theti*  secret  intention  cannot  be  inmorted  into  contracts 
whose  terms  and  meaning  are  plain  and  unambiguous,  and  do  not 
fcxpress  it.  It  is  only  the  intention  of  the-  partieS  which  the  con- 
tract'itself  expVesfeeii  that  tht  courts  m&y  ehRJfrcfe.  In'  the  case  at  bar 
"^.h^'offfer  of  the  plaintiff  is  nothing  bilt  a  price  list;  Thi^  acceptkhcc 
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of  the  defendant /c6ntaiii8  no  agKement  to  buy  any  of  th«  articles 
specified  in  the  list,  and  there  is  no  ambiguity  in  the  temlSrOr  doubt 

in  the  meaning,  of  the  writings  in  issue.  To  give  effect  to  the  inten* 
tion  of  the  parties  which  the  defendant  now  alleges  would  be  to 
ascribe  to  them  a  purpose,  and  to  make  and  enforce  for  them  a  con- 
tract, which  their  writings  neither  express  nor  suggest;  and  this  is 
beyond  the  province  of  the  courts.  Railway  Co:  v.  Bagley,  60  Kan. 
424.  43^»  5*5  Pac.  759;  Woolsey  v.  Ryan,  59  Kan.  601,  54  Pac.  664; 
Davie  v.  Muiing  Co.,  93  Mich.  491,  53  N.  W.  635,  24  L.  R.  A.  357; 
Vc^  V.  Pekoe,  IS7  Ifi.  339,  42  N.  E.  386,  30  L.  R.  A.  491 ;  Cwnp- 
beU  V.  Lambert,  36  La.  Ann.  35,  51  Am.  Rep.  r ;  Turnpike  Co.  v.  Coy, 
13  Ohio  St.  84;  Stensgaard  v.  Smith,  43  Minn.  11,  44  N.  W.  669, 
10  Am.  St.  Rep.  205. 

The  rules  applicable  to  contracts  of  this  class  may  be  thus  briefly 
stated :   A  contract  for  the  future  delivery  of  personal  property  is  void, 
for  want  of  consideration  and  mutuality,  if  the  quantity  to  be  delivered 
is  conditioned  by  the  will,  wish,  or  want  of  one  of  the  parties ;  but  it 
may  be  sustained  if  the  quantity  is  ascertainable  otherwise  with  rea- 
sonable certainty.   An  1accQ)ted  offer  to  furnish  or  deliver  such  articles 
of  personal  property  as  shall  be  needed,  required,  or  consumed  by  the 
established  busmess  of  the  acceptor  during  a  limited  time  is  binding, 
and  may  be  enforced,  because  it  contains  the  implied  agreement  of  the 
acceptor  to  purchase  all  the  articles  that  shall  be  required  in  conducting 
his  btuiness  during  this  time  from  the  party  who  makes  the  offer. 
Welb  V.  Alexandre,  130  N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218; 
Minnesota  Lumber  Co.  v.  Whitebreast  Coal  Co.  (111.  Sup.)  43  N.  E. 
774,  31  L.  R.  A.  529;  Parker  v.  Pettit,  43  N.  J.  Law.  512.   But  an 
accepted  offer  to  sw  or  deliver  articles  at  specified  prices  during  a 
Uinited  time  in  such  amounts  or  quantities  as  the  acceptor  may  want 
or  desire  in  his  business,  or  without  any  statement  of  the  amount  or 
quantity,  is  without  consideration  and  void,  because  the  acceptor  is  not 
bound  to  want,  desire,  or  take  any  of  the  articles  mentioned.  Bailey 
V.  Austrian,  19  Minn.  535  (Gil.  465) ;  Tarbox  v.  Gotzian,  20  Minn.  139 
(Gil.  122) ;  Railway  Co.  v.  Bagley,  60  Kan.  424,  433,  56  Pac  759;  Oil 
Co.  V.  Kirk,  15  C.  C.  A.  540, 68  Fed.  791 ;  Crane  v.  C.  Crane  &  Co.,  45 
C.  C.  A.  96, 10^  Fed.  869.   Accepted  orders  for  goods  under  such  void 
contracts  constitute  sales  of  the  goods  thus  ordered  at  the  prices  named 
in  the  contracts,  but  they  do  not  validate  the  agreements  as  to  articles 
which  the  one  refuses  to  purchase,  or  the  other  refuses  to  sell  or  de- 
liver, binder  the  void  contracts,  because  neither  party  is  bound  to  take 
or  deliver  any  amoimt  or  quantity  of  these  articles  thereunder.  Crane 
V.  C.  Crane  &  Co.,  45  C.  C.  A.  96,  105  Fed.  869;  Oil  Co.  v.  Kirk,  15 
C.  C.  A.  540,  68  Fed.  791;  Campbell  v.  Lambert,  36  La.  Ann.  35; 
Railway  Co.  v.  Mitchell,  38  Tex.  85,  95 ;  Ashcroft  v.  Butterworth,  136 
Mass.  511,  514;  Drake  V.  Vorse.  52  Iowa,  417,  3  N.  W.  465;  Thayer 
V.  JBurchard,  99  Mass.  50S,  520;  Hoffmann  v.  Maffioli  (Wis.)  80  N.  W. 
1032,  1035,  47  L.  R.  A.  427:  Railroad  Co.  v.  Jones,  53  111.  App.  431, 
437;  Rafolovitz  V.  Tobacco  Co.  (Sup.)  25  N.  Y.  Supp.  1036. 

Tested  by  these  rules,  the  accqpted  offer  of  October  27,  1898,  Was 
void  in  its  inception  for  want  of  consideration  artd  mutuality.  No 
Quaiitity  ofnuts;  bolts,  or  bar  A  was- named  in  the  offer  or  in  the 
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acceptance.  The  defendant  was  not  bound  to  order,  to  receive,  or  to 
pay  for  any  of  the  articles  named  in  the  offer ;  and  there  was  there- 
fore no  consideration  for  the  offer  itself,  and  no  mutuality  in  the  sup- 
posed agreement.  The  orders  which  were  made  and  filled  prior  to 
June  I,  1899,  constituted  valid  contracts  for  the  purchase  and  sale  of 
the  goods  so  ordered  at  the  prices  named  in  the  offer.  But  they 
effected  no  agreement  on  the  part  of  the  defendant  to  order,  or  oa 
the  part  of  the  plaintiff  to  deliver,  any  other  goods  under  the  offer, 
because  the  amount  of  goods  whose  delivery  was  contemplated  was 
still  unnamed.  The  defendant  was  not  legally  bound  to  order,  to 
receive,  or  to  take  any  articles  whith  it  had  not  ordered,  so  that  there 
was  still  no  consideration  and  no  mutuality  in  the  contract  as  to  any 
articles  which  the  defendant  had  not  ordered,  or  which  the  plaintiff 
had  not  delivered.  The  refusal  of  the  plaintiff  to  honor  the  orders 
of  the  defendant  was  therefore  no  breach  of  any  valid  contract,  and 
formed  no  legal  cause  of  action  for  the  counterclaim. 

It  is  specified  as  error  that  the  court  refused  to  permit  the  defend- 
ant to  amend  its  answer  at  the  trial  so  as  to  allege  that  it  orally,  and 
by  the  written  contract,  agreed  to  purchase  afll  of  the  goods  of  the 
kinds  mentioned  in  the  offer  of  October  27,  1898,  "that  it  might  use 
or  desire  to  use  during  the  times  mentioned  in  the  contract" ;  but  no 
argument  is  presented  in  support  of  this  specification,  and  no  plausible 
reason  for  its  assignment  is  suggested.  If  the  amendment  had  been 
allowed,  the  alleged  contract  would  still  have  been  void,  because,  un- 
der the  agreement  stated  in  the  amendment,  the  defendant  would  not 
have  been  bound  to  desire  to  use,  or  to  use,  any  of  the  articles  men- 
tioned in  the  price  list,  and  there  would  still  have  been  no  mutuality 
in  the  contract.  Moreover,  the  granting  of  the  motion  was  discre- 
tionary with  the  court  below,  and  it  was  made  so  late  that  it  would 
have  been  no  abuse  of  discretion  to  have  denied  it  if  the  amendment 
had  been  material.  It  was  properly  denied  because  the  amendment 
was  immaterial,  because  if  it  had  been  allowed  the  answer  would  not 
have  stated  facts  sufficient  to  constitute  a  legal  counterclaim,  and  be- 
cause its  allowance  was  discretionary,  and  there  was  no  abuse  of  that 
discretion. 

In  addition  to  the  counterchum  which  has  been  considered,  the  an- 
swer contained  a  denial  of  the  allegations  of  the  complaint,  and  an 
offset  against  the  plaintiff's  claim  for  the  sum  of  $2,727.18.  which  the 
defendant  alleged  the  plaintiff  had  charged  it  in  excess  of  the  prices 
specified  in  the  offer  of  October  27,  1898,  for  goods  delivered  subse- 
quent to  June  I,  1899.    But  the  statutes  of  Kansas  provide  that: 

"In  aU  actions,  allegations  of  tfae  execution  ot  written  Instrnment;!  and 
IndorsemMits  thereon,  of  tbe  existence  of  a  corporation  or  partnerslilp.  or 
of  any  appointment  or  authority,  or  the  correetness  of  any  accoDot  duly 
verified  hy  the  affldavit  of  the  party,  blB  agent  or  attorney,  uUall  be  taken 
as  true  unless  the  denial  of  the  same  be  verified  by  the  affidavit  of  the  party, 
his  agent  or  attorney.'*  Gen.  St  Kan.  1807.  c.  9S,  fl  108. 

The  correctfless  of  the  account  set  forth  in  the  plaintiff's  petition 
vras  verified  by  affidavit.  The  denial  in  the  answer  and  the  offset 
which  it  pleads  challenge  the  correctness  of  this  account.  But  the  an- 
swer was  not  verified.   Consequently,  under  the  exf^ess  provisions 
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of  the  statute  whicii  has  been  quoted,  the  verified  account  must  be 
taken  as  true,  and  neither  the  denial  nor  the  offset  can  be  C(Hisidered 
under  the  pleadings. 
The  judgment  below  was  right,  and  it  is  affirmed. 


BaKKIIDPTS— DlSCIURQB— COKCEAT.MENT  OF  A«SETB. 

On  an  application  by  a  baukmpt  firm  for  Its  dtsclifurge,  it  appeared 
that  tbe  partner  having  charge  of  Its  tlnancial  affairs  made  a  statement 
to  a  commercial  agency  on  Jannary  lOtb,  showing  a  surplus  of  $1&3,000; 
tbst  at  ttie  time  of  tbe  failure  In  October  the  surplus  had  been  used 
up  and  debts  Incurred  to  over  $230,000,  making  an  apparent  loss  for 
eight  months  of  $383,000.  Testimony  was  offered  by  the  bankrupts  ac- 
countiug  for  the  loss  of  all  but  about  flOO.OOO  of  this  sum.  The  partner 
in  question  admitted  making  tbe  statement  to  tbe  commercial  agency, 
but  stated  that  "the  bookkeeper  g&ve  it  to  him,  and  he  thr>u$;bt  It  was 
true";  that  h«  did  not  know  "whether  as  a  fact  It  was  *150,000  or  not." 
because  '*the  bookkeeper  gave  him  the  ttgures."  etc.  Held  insufficitsit  to 
show  that  the  $100,000,  not  accounted  for.  ever  existed,  and  It  was  error 
to  refuse  the  bankrupt's  discbarge  on  the  ground  tliat  such  sum  was 
concealed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern  District  of  New  York. 

For  opinion  below,  see  io8  Fed.  305, 

Alexander  Blumenstiel,  for  appellants. 
Otto  T.  Hess,  for  respondents. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circttit  Judges. 

L.ACOMBE,  Circuit  Judge.  The  specifications  in  opposition  to  the 
discharge  of  the  bankrupts  were  28  in  number,  some  of  them  dupli- 
cating each  other,  and  several  presenting  different  phases  of  the  same 
question.  Except  as  to  such  as  deal  with  an  alleged  concealment  of 
$100,000,  and  the  taking  of  a  false  oath  as  to  the  same,  the  full  and 
careful  report  of  the  commissioner,  to  whom  the  issues  raised  by  the 
specifications  were  referred,  sufGciently  disposes  of  these  specifications 
adversely  to  the  objectors.  It  will  be  sufficient  to  discuss  the  alleged 
concealment,  as  to  the  effect  of  which  the  commissioner  and  the  dis- 
trict judge  differed. 

The  firm  consisted  of  three  brothers,  Tobias,  Israel,  and  Simon, 
and  up  to  1896  had  been  engaged  in  business  in  New  York  City  as 
manufacturers  of  clothing.  On  October  2,  1896,  the  firm  failed,  con- 
fessed judgment  in  favor  of  certain  creditors,  assigned  certain  book 
accounts  to  others,  and  secured  the  appointment  by  the  state  court 
of  a.  receiver  of  the  remaining  assets.  Proceedings  were  instituted 
by  some  of  the  creditors  to  set  aside  the  receivership;  such  applica- 
tion was  denied,  but  the  court  appointed  an  additional  receiver.  Since 
that  time  said  receivers  have  been  acting  as  such,  and  their  appoint- 
ment remains  unrevoked  and  in  full  force,  except  that  in  a  judgment 
creciitors'  action  brought  by  one  Metcalf  and  some  others  a  final  judg- 
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ment  has  been  entered  setting  aside  the  transfers  and  the  tien  created 
by  the  appointment  of  the  receivers  as  to  such  creditors,  so  as  to  en- 
able them  to  obtain  a  priority  of  payment  out  of  the  firm  assets.  In 
May,  1899,  the  firm  filed  a  voluntary  petition  in  bankruptcy,  were 
adjudicated  on  the  same  day,  and  trustee  appointed  June  7,  1899. 

The  referee  finds  that  on  January  10,  1S96,  Tobias  Lesser,  who  had 
charge  of  the  financial  affairs  of  the  firm,  made  a  statement  to  Dun's 
Commercial  Agency  showing  a  surplus  of  $153358*24  (a  similar  state- 
ment made  the  year^fore  showed  a  suri^us  of  $145,739-1^;  that 
at  the  time  of  the  faUure,  however,  in  October,  1896,  this  surplus  of 
$153358.24,  which  was  stated  to  exist  in  January,  was  entirely  used 
up,  and  in  addition  an  indebtedness  for  money  loaned  and  merchan- 
dise purcha.sed  had  been  incurred,  amounting  to  over  $230,000,  show- 
ing a  loss  for  eight  months  of  $383,000.  Testimony  was  offered  by 
the  bankrupts  to  show  in  what  ways  heavy  losses  had  been  incurred 
during  that  period,  but  this  testimony  accounted  only  for  some  $285,- 
000.  The  commissioner,  therefore,  reported  that  in  his  opinion  "there 
has  been  a  disappearance  of  assets  amounting  to  at  least  the  sum  of 
$100,000,  which  is  entirely  unexplained,  and  consequently  the  bank- 
rupts must  be  presumed  to  have  the  same  in  their  possession  or  under 
their  control."  The  commissioner,  however,  reached  the  conclusion 
that  there  was  no  concealment  by  the  bankrupts  from  their  trustee 
of  any  of  the  property  belonging  to  their  estate  in  bankruptcy  (section 
29b  [i]),  because  the  whole  title  to  all  the  bankrupts'  property  owned 
by  them  in  October,  1896,  passed  to  the  receivers  in  the  state  court 
action.   He  held  that: 

**Ttae  bankmpts  at  tfaat  time  parted  with  ttae  title  to  all  tMr  ig<^>erty. 
and,  so  far  as  tbej  are  concerned,  they  cannot  recover  It  The  recelTershlp 
0tUl  remainB,  it  has  never  been  set  aside,  and  all  the  property  of  tbe  bank- 
mpt  ttiat  existed  in  October,  1896,  whether  then  or  since  redneed  to  posses- 
sion by  the  receiver,  belongs  to  the  receivers  for  the  purposes  for  which  they 
were  appointed,  and,  even  If  property  should  now  be  discovered,  it  wonld.  In 
my  opinion,  belong  to  the  receivers.  If  that  be  so,  there  has  been  no  cod- 
x^ealment  from  the  trustee  In  bankruptcy.  In  the  achednles  this  receivership 
was  fully  set  fortb,  and  all  the  necessary  Information  given.  There  was  do 
concealment  of  the  fact  of  the  receivership,  and  a  general  statement  was 
made  of  the  property  In  their  hands.  The  bankrupts  have  withheld  or  con- 
cealed nothing  from  their  trustee  in  bankruptcy  for  the  reason  that  they  had 
nothing  to  withhold,  the  title  to  all  that  they  bad  in  Odnber,  1800,  having 
passed  to  the  receiver." 

The  district  judge  held  that  the  testimony  seemed  to  justify  the 
finding  as  to  an  actual  disappearance  of  $100,000,  but  further  held 
that  the  proposition  enunciated  in  the  above-quoted  paragraph  is  "a 
technicality  which  ought  not  to  shield  the  bankrupts  from  the  con- 
sequences of  their  fraudulent  acts,  or  to  defeat  the  intention  of  the 
bankrupt  law";  and  that,  "after  a  trustee  has  been  appointed  in  bank- 
ruptcy proceedings,  a  concealment  of  assets,  which  have  not  been 
turned  over  to  a  previous  receiver,  is  equally  a  concealment  from, 
creditors,  the  acttuU  beneficiaries,  whether  through  a  recover  or 
through  a  trustee." 

We  incline  to  the  opinion  expressed  by  the  commissioner,  in  view 
of  the  plain  language  of  the  act  defining  the  offense  (section  29b  [i]); 
but  it  is  not  necessary  to  enter  into  any  discussion  of  that  point,  be- 
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cause  examination  of  the  record  has  satisfied  us  that  the  $100,000  is 
mythical,  it  never  disappeared  because  it  never  existed,  and  never 
having  existed  it  has  never  been  concealed.  That  Tobias  Lesser 
stated  to  the  agent  of  Dun's  Commercial  Agency  that  the  firm's  sur- 
plus in  January,  1896,  was  $153358^  is  abundantly  proved,  but 
proof  that  the  statement  was  made  is  not  proof  that  it  was  correct. 
When  subsequent  investigation  shows  that  $ioo/>oo  of  the  $153,- 
858  is  not  to  be  found,  the  most  natural  conclusion  is  that  the  state- 
ment was  false  as  to  the  amount  of  surplus.  It  cannot  be  assumed, 
in  the  absence  of  any  testimony  to  that  effect,  that  the  statement  was 
truthful,  and  the  surplus  actually  as  large  as  Tobias  Lesser  then  rep- 
resented  it  to  be.  And  there  is  no  testimony  at  all  that  the  surplus 
in  January,  1896,  was  actually  $i53/xx>.  Tobias  Lesser  was  exam- 
ined at  length  as  to  the  statement  ne  made  to  Dun.  He  didn't  dis- 
pute that  he  gave  Dun  a  statement,  nor  that  the  statement  testified 
to  by  the  agent  was  the  statement  he  made ;  but,  as  to  the  accuracy 
of  the  statement,  the  most  he  could  be  got  to  say  was  that  "the 
bookkeeper  gave  it  to  him,  and  he  thought  it  was  true" ;  that  "as  far 
as  he  knew  it  was  true";  that  "it  must  have  been  true  at  the  time 
he  gave  it*';  that  he  "does  not  know  how  much  surplus  they  had," 
nor  "whether  as  a  fact  it  was  $150,000  or  not,"  because  "the  book- 
keeper gave  him  the  figures,"  which  he  "didn't  compare  with  the 
books."  The  record  is  so  barren  of  competent  evidence  that  the  al- 
l^^d  concealed  $100,000  ever  existed  that,  in  our  opinion,  the  com- 
missioner was  dearly  in  error  in  finding  that  the  "bankrupts  must  be 
presumed  to  have  the  same  in  their  possession  or  under  their  control." 

A  second  specification,  which  was  sustained  by  the  district  court, 
that  the  bankrupts  made  a  false  oath  in  verifying  their  schedules,  de- 
pends also  for  support  on  the  existence  of  this  alleged  $100,000,  and 
therefore  need  not  be  further  considered. 

The  decree  of  the  district  court  ,is  reversed,  and  discharge  ordered. 


(Circuit  Court  ot  Appefds.  Eighth  Circuit  March  24,  190SL) 
No.  1,615. 

1.  BASSBDFTor— Fathbittb  oh  Aocodnt  Cdbbbkt  iro  PsKransKCB  Whbrb 

SOBSBQTOIT  CbBDITS  EXCBBD  THBM. 

The  receipt  hy  s  creditor  of  payments  upon  an  acconnt  current  In  the 
usual  course  of  buBlness,  which  are  followed  by  new  credits  for  property 
dellTered  to  the  debtor  which  becomes  a  part  of  bis  estate,  for  which 
the  creditor  Is  not  paid,  and  which  equals  or  exceeds  In  amount  and 
value  tbe  payments,  does  not  conetitute  a  preference,  under  section  60a, 
and  does  not  require  the  creditor  to  surrender  such  payments  as  a  condi- 
tion of  the  allowance  of  bis  claim,  under  section  fiTg,  of  the  bankrupt 
•«tof  1886. 

%  Samb—Cbbditob's  Ou.nc  oh  Aooodrt  Cubrbht  bot  Ditisiblb. 

The  claim  of  a  creditor  for  a  balance  due  upon  an  account  current 
wltfa  the  bankrupt  Is  one  single  claim,  and.  In  determining  its  allowance 
and  the  existence  of  alleged  preferences  arl&Lng  out  of  tbe  acts  It  vrir 
dCTces,  it  must  be  so  considered.  It  may  not  be  divided  into  Its  Items  w 
into  sepsrate  claixna  for  tltat  pucpoMh 
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Ameal  from  the  District  Court  of  the  United  States  for  the  £ast- 
cm  District  of  Arkansas. 

Eben  W.  Kimball,  for  appellant. 

E.  B.  Kinsworthy,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  CircuH  Judges. 

SANBORN,  Circuit  Judge.   The  E.  A.  Roseuham  Company,  a  cor- 
poration, sold  and  delivered  merchandise  to  the  Max  Elkan  Companj, 
another  corporation,  from  time  to  time,  on  credit,  in  the  usual  course 
of  business,  and  the  Elkan  Company  paid  the  Rosenham  Company,  on 
account  at  different  times,  sums  wmch  aggregated  $850.    Of  this  sum 
payments  amounting  to  $550  were  made  within  four  months  of  the 
date  of  the  order  which  adjudged  the  Elkan  Company  a  bankrupt,  and 
payments  to  the  amount  of  $300  were  made  more  than  four  months  be- 
fore that  adjudication.    Some  of  the  credits  for  the  goods  sold  were 
evidenced  by  acceptances  of  the  Elkan  Company  and  others  by  the 
usual  book  account.   When  the  Elkan  Company  was  adjudged  a  bank- 
rupt, it  was  indebted  to  the  Rosenham  Company  in  the  sum  of 
$3,384.13  on  account  of  the  goods  wluch  its  creditor  had  sold  to  it  on 
credit.   $1,878.13  of  this  amount  was  owing  by  it  when  it  paid  the 
$850,  and  $1,506  of  the  amount  consisted  of  new  credits  which  the 
Rosenham  Company  had  extended  to  it  for  goods  actually  sold  to  it, 
and  which  became  a  part  of  its  estate  after  all  the  payments  were  made, 
and  on  account  of  which  nothing  has  ever  been  paid  to  the  creditor. 
In  this  state  of  the  case,  the  Rosenham  Company  proved  and  asked  the 
allowance  of  its  claim  of  $3,384.13  ^against  the  estate  of  the  bankrupt. 
It  was  met  by  the  objection  of  the  trustee  that  its  claim  shoidd  not  be 
allowed  unless  it  first  surrendered,  under  section  S7S  of  the  bankrupt 
act,  the  alleged  preference  it  received  by  its  acceptance  of  the  $850 
which  the  debtor  had  paid  or.  some  of  the  acceptances  it  had  given  for 
some  of  the  goods.   The  order  of  the  district  court  was  that  the  part  of 
the  claim  of  the  creditor  which  arose  out  of  the  $1,506  of  new  credits 
which  were  extended  after  the  $850  was  paid  should  be  allowed  with- 
out tlie  return  of  the  money  thus  paid,  but  that  the  portion  of  its 
claim  which  was  based  on  the  amount  owing  before  the  $850  was 
paid  should  not  be  allowed  unless  the  creditor  paid  the  $850  back  to 
the  trustee.   The  trustee  has  appealed  from  this  order,  and  he  assigns 
as  error  the  allowance  of  the  portion  of  the  creditor's  claim  founded 
on  the  new  credits  without  requiring  the  surrender  of  the  $850. 

The  order  is  erroneous,  but  not  for  the  reason  allied  by  the  ap- 
pellant. The  portions  of  the  bankrupt  act  pertinent  to  this  inquiry 
are : 

"Sec.  &7k-  The  claims  of  creditors  who  have  received  preferences  aball  not 
be  allowed  aiiless  such  creditors  shall  surrender  tbdr  {w^erences.** 

"Sec.  60a.  A  person  shall  be  deemed  to  have  gtven  a  prefwence  tf.  belnc 
Insolvent,  he  linn  procured  or  suffered  a  Jadgmrat  to  t>e  entered  agafnat  him- 
self in  fnvor  of  iiuy  person,  or  made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  snch  Judgment  or  transfer  will  be  to  aulrie 
any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  Uum  anr 
other  of  such  creditors  of  the  same  clasa," 
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The  term  "transfer"'  in  the  last  section  includes  a  payment.  This 
section  gives  the  legal  and  controlling  definition  of  the  preference 
mentioned  in  section  57g  and  other  parts  of  the  bankrupt  act.    It  de- 
clares that  it  is  not  every  transfer  of  property  or  payment  of  money 
that  will  constitute  a  preference,  but  such  transfers  or  payments  only 
as  enable  the  creditors  receiving  them  to  obtain  ereater  percentages 
of  their  debts  than  other  creditors  of  the  same  dass.   Is  a  creditor 
who,  subsequent  to  the  receipt  of  payment  on  an  account  current,  ex- 
tends to  his  debtor  new  credits  in  excess  of  the  amount  of  the  pay- 
ments for  merchandise  which  actually  becomes  a  part  of  the  debtor's 
estate,  thereby  "enabled  to  obtain  a  greater  percentage  of  his  debt" 
than  other  creditors  of  the  same  class?   Take  the  case  in  hand.  Be- 
fore the  $850  was  paid  the  creditor  had  a  claim  for  $1,878.13  still 
owing  for  goods  sold  before  that  time,  and  $850  more,  in  all  $2,728.13. 
After  the  payments  were  made  it  extended  new  credits,  and  put  into 
the  estate  of  the  debtor  new  goods,  which  amounted  to  $1,506,  on 
account  of  which  it  has  received  nothing.    Hence  at  the  time  of  the 
adjudication  in  bankruptcy  its  claim  was  $3,384.13,  while  it  was  only 
§2,728.13  before  the  payments  were  made.   The  result  is  that  b> 
virtue  of  the  payments  and  the  subsequent  credits  the  estate  of  the 
bankrupt  has  been  increased  to  the  amount  of  $656,  the  claim  of  the 
creditor  has  been  enlianced  by  the  same  amount,  and  its  loss  in  a  pro- 
portionate sum.   It  has  received  no  benefit,  but,  on  the  other  Iiand, 
has  incunpd  a  positive  loss  by  the  transaction.    If  it  had  received  no 
payments  and  extended  no  credits  subsequent  to  the  time  of  the  pay- 
ment, it  would  have  lost  that  portion  of  $2,728.13  which  will  not  be 
paid  by  the  estate  of  the  bankrupt,  while  it  will  now  lose  that  portion 
of  $3,384.13  which  that  estate  will  not  pay.    On  tfie  other  hand,  the 
other  creditors  receive  their  proportionate  share  of  $656  more  than 
they  would  have  received  if  the  payments  had  never  been  made  and 
the  new  credits  had  never  been  extended  because  the  estate  of  the 
bankrupt  has  goods  of  the  Rosenbam  Company  of  the  value  of  $656 
more  than  it  would  have  had  in  that  event. 

It  may  be  said  that  before  the  $850  was  paid  the  claim  of  the  Rosen- 
ham  Company  was  $2,728.13,  that  after  its  payment  it  was  only  $1,878.- 
13,  and  that  the  moment  the  payment  was  made  the  creditor  had  se- 
cured thereby  a  preference.   This  would  undoubtedly  have  been  true  if 
the  account  and  the  transaction  had  closed  there.    But  it  did  not,  and 
it  is  the  actual  account  and  the  real  transaction,  and  not  those  which 
might  have  been,  but  were  not,  that  condition  this  case  and  its  deci- 
sion.   It  was  not  the  purpose  or  the  intention  of  the  parties  to  this 
transaction  to  give  the  creditor  a  preference  by  the  payment  of  this 
$850,  and  that  payment  never  had  that  effect.    Parties  are  presumed 
to  intend  the  ordinary  and  natural  consequences  of  their  acts.  The 
customary  and  natural  effect  of  payments  upon  a  live  account  current 
■s  the  continuance  of  the  account  and  the  extension  of  new  credits. 
Stop  payments  upon  such  an  account,  and  new  credits  are  not  extend- 
ed,  and  the  account  closes.    Make  payments,  and  the  account  con- 
tinues and  further  credit  is  given.   The  payments  upon  the  old  credits 
constitute  the  inducement  for  the  extension  of  new  credits,  without 
wliich  those  credits  would  not  be  made.    If  the  $850  had  not  been  paid 
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to  the  Rosenham  Company  on  the  then  existing  dd>t  <rf  $2738.13,  it  is 
improbable  that  that  corporation  woold  have  extended  to  its  debtor  the 
subsequent  credits  of  $i»5o6  on  account  oi  which  it  has  received  no 
payments.  These  motives,  puxposes,  and  practices  of  parties  to  mu- 
tual running  accounts  are  common  knowledge,  and  courts  cannot  and 
ought  not  to  be  blind  to  them.  The  bankrupt  act  should  be  read  and 
construed,  and  the  transactions  of  the  parties  affected  by  it  should 
be  judged  in  the  light  of  them. 

If  at  the  time  when  this  debtor  paid  the  $850  on  the  old  credits  it 
had  bought  goods  of  the  value  of  $1,506  of  its  creditor,  and  bad  paid 
$850  therefor,  leaving  a  balance  of  $656  owing  for  than,  no  one  would 
have  claimed  that  it  had  thereby  given  a  preference.   No  more  did 
the  payment  of  the  $850  on  the  old  credits  which  induced  the  new 
credits  of  $1,506.   The  actual  effects  of  the  two  transactions  upon 
the  claim  of  the  creditor,  upon  the  estate  of  the  bankrupt,  and  upon 
the  claims  of  the  other  creditors  would  have  been  identical/  and  their 
legal  effects  could  not  be  differeiit.    In  neither  the  partial  paymem 
which  induces  the  supposed  sale  and  immediate  delivery  of  goods  nor 
in  the  payment  upon  the  old  credits  which  induces  new  sales  upon 
credit  in  excess  of  its  amount  is  ''the  effect  of  the  enforcement  of 
the  payment  "to  enable"  the  creditor,  in  the  words  of  the  law,  "to  ob- 
tain a  greater  percentage  of  his  debt  than  other  of  such  creditors  of 
the  same  class."    In  both  the  loss  is  the  creditor's  and  the  gain  is  the 
estate's.   Nor  can  the  payment  of  the  money  on  the  old  credits  which 
induces  the  new  credits  be  either  justly  or  lawfully  segregated  from 
the  new  credits  it  induces  for  the  purpose  of  finding  a  preference  that 
never  in  fact  existed,  and  never  was  intended,  any  more  than  the  par- 
tial payment  for  gd^ds  when  bought  can  be  segregated  from  that  sale 
for  such  a  purpose.   The  payments  and  the  new  credits  they  induce 
are  parts  of  the  same  transaction,  inseparable  in  the  intent  of  the  par- 
ties and  in  their  actual  and  legal  effect.   The  items  of  an  account 
current  do  not  constitute  separate  claims  of  the  creditor  who  presents 
them  in  a  court  of  bankruptcy.   They  constitute  one  single  claim. 
They  cannot  be  lawfully  separated  and  adjudicated  without  consid- 
ering their  mutual  interdependence  and  relation.    Nor  can  the  claim 
they  constitute  be  legally  divided  into  claims,  and  a  lawful  adjudica- 
tion of  these  claims  m  made  as  though  they  were  not  affected  by  each 
other,   the  entire  account  is  not  only  one  single  claim,  but  it  is  one 
single  continuing  transaction,  and  in  determining  the  existence  of 
the  alleged  preferences  and  allowing  its  proof  it  must  be  so  considered. 
In  re  Richter's  Estate,  20  Fed.  Cas.  749,752  (No.  11,803);  I"  re 
Dickson,  49  C.  C.  A.  574,  in  Fed.  726,  728.    If,  when  the  claim  is 
thus  considered,  the  payments  made,  and  the  new  credits  which  fol- 
low them,  decrease  the  amount  owing  upon  the  claim,'  they  may  con- 
stitttte  a  preference  to  the  creditor;  but  if  they  increase  it,  or  leave  it 
unaffected,  it  is  impossible  for  them  to  -work  such  a  ''preference**  in 
his  favor,  within  the  true  meaning  of  that  term  in  the  bankrupt  law. 
Our  conclusion  is  that  the  receipt  by  a  creditor  of  payments  tipon 
an  account  current,  in  the  usual  course  of  business,  which  are  followed 
by  new  credits  for  property  delivered  to  the  deMor,  which  becomes 
a  part  of  his  estate,  for  which  the  Creditor  has  not  heen  paid,  and 


MIcaOLBON  T.  NOBniBBir  F40.  RT.  00> 


which  equals  or  exceeds  in  amount  and  value  the  payments,  does 
not  constitute  a  preference,  under  section  6oa,  and  does  not  require 
the  creditor  to  surrender  such  payments  as  a  condition  of  the  allow- 
ance of  his  claim,  under  section  57g  of  the  bankrupt  act  of  1898. 

The  order  below  must  accordingly  be  reversed,  the  appellant  must 
pay  the  costs,  the  case  must  be  remanded  to  the  district  court,  with 
instructions  to  allow  the  claim  of  the  appellee,  without  requiring  it  to 
surrmder  any  of  the  payments  it  has  received ;  and  it  11  so  ordered. 


*  NICHOLSON  et  ox.  T.  NORTHERN  PAO.  RT.  CO. 
(Glreuit  Court  of  Appeals,  Ninth  drcntt    Febnuur  8,  1902.) 

NaTll. 

Passbrobbii— Irjurt  whilb  ALianriNo— Etidbhob. 

Tbere  la  evldoice  to  go  to  the  jury  «n  tbe  question  wbettttr  Injury  to 
tbe  IntenuU  organs  of  A  passenger  was  not  caused  hj  her  fall,  when 
thrown  to  the  ground  from  the  lower  st^  of  a  car,  by  the  negligent 
starting  of  the  train,  while  she  was  alighting,  though  the  distance  to  the 
gronud  was  only  two  feet  she  having  been  a  woman  40  years  old  and 
of  delicate  health,  the  ground  having  been  oovered  with  stones,  and  she 
having  struck  in  a  sitting  posture,  and.  in  addition  to  Uie  testimony  of 
physicians  that  her  condition  might  have  been  caused  by  a  severe  jar, 
she  having  testified  Mait  she  received  &  nevere  Jar,  and  tlut  this  was'  the 
cause  of  her  Injnry. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Idaho.  .  . 

W.  W.  Woods  and  J.  H.  Forney,  for  plaintiffs  in  error. 
Stephens  &  Bunn,  for  defendant  in  error.  ' 

Before  GILBERT,  ROSS,  and  MdRROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.   The  plaintiffs  in  error,  Charles  Nichot 
son  and  Mary  £.  Nicholson,  his  wife,  brought  an  action  against  the 
Northern  Pacific  Railway  Company,  the  defendant  in  error,  to  re- 
cover damages  for  injunes  alleged  to  have  been  sustained  by  Mary 
Nicholson  on  January  28,  1899,  through  the  negligence  of  the  de* 
fendant  in  error  in  operating  its  railway  train  at  the  station  of  Man- 
ciiester,  in  the  state  of  Idaho.    Mrs.  Nicholson,  at  the  time  of  the 
accident,  was  rettu'hing/from  Wallace  to  Manchester  as  a  passenger 
on  the  train  of  the  defendant  in  error.   As  the  train  approached  Man- 
chester, the  conductor  called  out  the  name  of  the  station,  and  the 
train  then  came  to  a  standstill.    Mrs.  Nicholson  proceeded  to  get  out 
of  the  car  and  go  down  the  car  steps.   While  she  was  in  the  act  of 
swinging  berseu  to  the  ground,  the  train,  without  any  warning  or 
signal,  started  forward,  causing  her  to  fall  upon  the  ground,  whereby 
she  rec^ved,  as  she  alleges,  internal  injtutes  which  have  caused  her 
gTcaX  pain  and  suffering.    It  was  shown  that  there  was  no  platform 
at  the.atatioa  of  Manchester,  and  no  means  of  getting  off  the  train 
other  than;  by  ateppirigf  or  .jumping  from  the  car  steps  to  the  ground. 
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Testimony  was  introduced  by  the  plaintiffs  in  error  whidi  tended  to 
show  that  Mrs.  Nicholson,  while  she  had  been  a  wopian  of  deU(^ 
health  and  had  been  the  subject  of  surgical  operati<»is»  was,  during 
the  two  years  prior  to  the  accident,  in  reasonably  good  health.  She 
testified  that  when  she  fell  she  was  "jarred  dreadfully,"  and  thought 
she  had  bones  broken.    She  testified,  further,  and  her  evidence  is 
corroborated,  so  far  as  such  evidence  can  be  corroborated,  by  that 
of  her  husband  and  others,  that  immediately  after  the  accident  she 
suffered  very  severe  pains  in  the  back  and  ^oins,  and  through  the 
abdomen,  and  was  so  weak  that  she  had  to  he  down,  and  was  there- 
after for  two  months  under  the  treatment  of  a  physician  pn  account 
of  the  injury,  and  that  she  went  to  a  hospital,  where  she  remained 
II  days,  undergoing  treatment,  and  that  subsequently  she  was  under 
the  care  of  another  physician,  who  performed  an  operation  upon  her, 
and  that  thereafter  she  submitted  to  another  operation,  all  of  which 
trouble,  pain,  and  suffering  she  testifies  wag  the  result  of  the  fall. 
Upon  the  close  of  the  testimony,  the  court  instructed  the  jury  to  find 
a  verdict  for  the  defendant  in  error.    In  so  ruling,  the  court,  accord- 
ing to  the  report  of  his  oral  instructions  contained  in  the  record, 
seems  to  have  been  moved  by  two  considerations:   First,  that  the 
evidence  showed  that  Mrs.  Nicholson  had  been  in  very  delicate  health 
for  some  years  prior  to  the  accident,  and  several  years  before  had 
suffered  miscarriages,  and  had  submitted  to  surgical  operations,  con- 
cerning which  and  the  nature  of  her  ills  the  court  remarked:  "So 
it  is  to  my  ,  mind  utterly  impossible  that  this  distress  that  she  may  be 
in  could  have  resulted  from  that  accident."   The  second  considera- 
tion was  that  the  shock  or  injury  which  the  plaintiff  suffered  could 
not,  in  the  nature  of  things,  have  been  severe,  owing  to  the  short  dis- 
tance which  she  fell   The  court  said:   "She  comd  not  have  had. 
when  the  car  moved,  more  than  one  and  a  half  to  two  feet  at  the  out- 
side to  jump.    Now,  I  cannot  for  a  moment  believe  from  my  own  ob- 
servation and  experience  and  from  the  testimony  of  physicians  in 
cases  like  this  that  that  kind  of  a  fall  could  have  injured  her  seriously. 
If  so,  four-fifths  of  the  women  in  the  United  States  would  have  the 
same  trouble.    ♦    *    *    Jt  could  not  have  been  possible  that  a  little 
jump  of  that  kind  could  have  created  the  serious  state  of  her  health 
to  which  witnesses  have  testified."   The  court  then  referred  to  the 
testimony  of  physicians,  and  said:   "They  have  said  that  a  certain 
state  of  her  organs  testified  to  might  have  occurred  from  an  accident, 
but  they  acknowledge  that  it  would  require  a  very  severe  accident." 

We  are  unable  to  agree  with  the  trial  court  that  the  case  should 
have  been  taken  from  the  jury.  The  negligence  of  the  railway  com- 
pany was  fully  proven.  It  was  shown  that,  after  the  train  had  come 
to  a  stop  at  Manchester,  one  of  the  passengers,  a  young  lady  who  was 
acqujunted  with  the  conductor,  called  his  attention  to  the  fact  that 
there  was  snow  at  the  point  where  the  train  had  stopped,  and  re- 
quested him  to  have  die  train  moved  further  up,  so  that  she  might 
get  out  at  a  better  place.  The  conductor,  without  looking  to  see 
whether  other  pa^engers  were  descending  from  the  train,  gave  the 
signal  to  move  the  train  forward,  and  it  started,  according  to  some 
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of  the  testimony,  with  quite  a  jerk,  and  proceeded  a  distance  of  50 
or  100  feet.    Mrs.  Nicholson,  at  the  moment  when  the  train  started, 
was  standing  on  the  lowest  step  of  the  car.    It  is  not  disputed  that 
she  was  thrown  to  the  ground.   The  distance  which  she  fell  is  not 
definitely  shown.   According  to  the  evidence  of  the  only  witness 
who  testified  on  the  subject,  the  height  of  the  lowest  step  from  the 
ground  was  25  or  30  inches;  but,  conceding  that  it  was  not  more 
than  2  feet,  as  stated  by  the  court,  it  is,  in  our  judgment,  quite  con- 
ceivable that  a  woman  over  40  years  of  age,  falling  that  or  even  a  less 
distance,  and  striking  the  earth  in  a  sitting  posture,  as  it  has  been 
testified  Mrs.  Nicholson  fell,  might  receive  a  very  severe  shock. 
We  do  not  think  it  would  follow,  as  a  conclusion  to  be  deduced  by  a 
court,  that  a  fall  such  as  that  might  not  have  produced  all  the  in- 
juries of  which  Mrs.  Nicholson  complained.   The  testimony  of  the 
physicians  was  that  the  condition  in  which  they  fotmd  her  internal 
organs  might  have  been  caused  by  a  severe  jar.  The  test  of  a  car*' 
rier's  liability  in  a  case  of  this  kind  is  not  whether  the  accident,  if 
It  bad  occurred  to  one  in  robust  health,  would  have  resulted  in  a  per- 
manent or  serious  injury.    The  carrier  is  bound  to  carry,  with  due 
care,  the  weak,  the  blind,  and  the  lame,  and  is  responsible  for  the 
injuries  which  they  sustain  by  reason  of  its  negligence.    It  cannot 
wholly  absolve  itself  from  liability  by  proving  that  the  injured  pas- 
senger was  in  delicate  health  or  diseased  before  the  accidents    It  is 
true  the  plaintiff  in  such  an  accident  must  make  out  bis  case.  He 
must  show  with  reasonable  certainty  that  the  injury  which  he  suf- 
fered resulted  from  the  negligence  complained  of.    Mrs.  Nicholson 
testified  that  she  received  a  severe  jar,  and  that  that  was  the  cause  of 
her  injury.   The  physicians  testified  that  the  condition  in  which  she 
was  might  have  resulted  from  a  severe  jar.   The  photographs  of  the 
place  where  she'  fell  show  that  the  ground*iwas  considerably  lower 
than  the  track,  and  that  it  was  covered  w9Vh  stones  and  boulders. 
According  to  some  of  the  witnesses  there  were  from  two  to  seven 
feet  of  snow  on  the  ground,  and  according  to  others  there  were  but 
a  few  inches.    Wholly  aside  from  the  testimony  of  the  physicians  and 
the  question  whether  the  serious  condition  in  which  they  found  Mrs. 
Nicholson's  organs  was  attributable  to  her  fall,  there  was  her  own 
direct  and  positive  testimony  as  to  her  acute  and  long-continued  pain 
and  suffering,  which  she  declared  was  the  result  of  the  accident,  and 
for  which,  if  the  jury  found  her  evidence  true,  damages  were  recov- 
erable under  the  pleadings.    We  think  the  court  errra  in  ruling  that 
there  was  no  evidence  to  go  to  the  jury. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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GIVEN  T.  TIBfBS-RBPUBLIGAN  PHIKTtNO  GO.  et  9L 
'    (Clrciilt  Court  of  Appeals,  Eighth  Obemt  Maiob  IT.  1908.) 

No.  1,608. 

1.  EB'fOPPSL  m  Pau. 

Oiie  who,  by  his  acts  or  represedtatlonR,  or  bj  his  silence  Trhen  be 
ought  to  Bpeafc  out,  either  intentionall7  or  through  culpable  n^llgrace, 
fuduces  another  to  bellere  certain  facta  to  exist,  and  tbe  lattw  rl^tfuUr 
acfaB  on  Bach  a  belief*  ao  that  he  will  be  prejudiced  if  tbe  former  la  per- 
mitted to  deny  the  ecistence  of  such  facta,  la  tbectSij  concliialTdr 
eatt^iped  to  Inte^oae  each  dei^I. 

1  BjkMB— Vbsdob  of  Btook  ABBBBmre  hroEBTSDinn  or  CoRPOBATioir  to  Hdl 
The  Toidor  of  stock  may,  by  bla  representatlona  or  silence^  estop  blm- 
self  from  asserting  against  a  purchaser  an  Indebtedness  of  the  corpora- 
tion to  blm.  Tbe  sole  stockholder  of  a  corporation,  by  bla  management 
thereof,  by  bis  treatment  of  bis  account  with  It,  by  his  statement  of  Its 
resources  and  liabilities,  and  by  his  silence  regarding  any  liability  of  tbe 
corporation  to  him,  Indnced  a  purchaser  to  buy  bis  stock  In  tbe  bdief 
tiiat  the  corporation  was  not  indebted  to  htm.  UOd,  the  TOidw  was 
estopped  from  asserting  or  enforcing  any  Indebtedness  of  the  corponttloa 
tB  talm  as  against  tbe  porchaMr  of  bis  stock. 

&  EqciTV— Stockholdeb  Hat  Maintain  Bill  to  Enjoin  Action  at  Law 

AOAINBT  CORFORATION. 

A  stockbolder  of  a  corporation,  who  bas  been  Indnced  by  the  repre- 
sentations or  culpable  negligence  of  a  vendor  to  buy  his  stock  In  the 
belief  that  the  corporation  is  not  indebted  to  him,  may  maintain  a  bill 
in  equity  to  restrain  the  rendor  from  prosecuting  an  action  of  debt 
against  tbe  corporation. 
(Syllabna  by  the  Court) 

Appeal  from  the  Circuit  Court  of  tbe  United  States  for  the  South- 
ern District  of  Iowa. 
J.  M.  Parker,  for  appellant. 

A.  B.  Cummins,  Jarau  P.  Hewitt,  Craig  T.  Wright,  aiid  T.  Bin- 
ford,  for  appellees.  ^ 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  in 
favor  of  S.  C.  McFarland  and  the  Times-Republican  Printing  Com- 
pany, ,  a  corporation,  to  the  effect  that  the  defendant,  Welker  Given, 
is  estopped  from  maintaining  an  action  at  law  against  the  corpora- 
tion, which  he  commenced  on  March  15,  1898,  in  the  circuit  court 
for  the  Southern  district  of  Iowa,  to  recover  the  sum  of  $8,375 
interest.  106  Fed.  253.  In  the  petition  in  that  action  Given  alleged 
that  the  corporation  was  indebted  to  him  (i)  for  $6,000,  which  he 
loaned  to  it  on  December  g,  1895,  °°  ^  promissory  note  which 
the  corporation  made  and  delivered  to  him  for  this  $6,000;  (2)  for 
$2,000,  which  he  loaned  to  the  corporation  on  November  25,  1895, 
and  on  a  promissory  note  which  the  corporation  made  and  delivered 
to  him  for  this  $2,000 ;  and  (3)  for  $375  on  account  of  his  salary  for 
the  months  of  July,  August,  and  September,  1895.  The  gravamen 
of  the  bill  to  restrain  this  action  is  that  Given  was  the  owner  of  all 
the  cafntal  stock  of  the  printing  company  from  February,  1S93,  until 
May,  1896,  and  that  in  the  latter  montl^  by  representations,  and  by 
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silence  when  he  ought  to  have  spoken  otit^  he  induced  the:  complain- 
ant, who  {lid  not  know  that  the  corporation  was  indited  to  him, 
to  buy  all  its  stock,  and  to  pay  him  $19,000  for  it,  in  the  belief  that 
the  printing  company  was  not  indebted  to  him  in  any  amount  what- 
ever. 

The  decree  which  grants  the  relief  sdugbt  by  the  bill  is  assailed 
upon  two  g^XMmds, — that  there  was  no  equity  in  the  bill,  because  the 
complainants  had  an  adequate  remedy  at  law,  and  that  the  proof  did 
not  sustain  its  auctions.   In  support  of  the  first  cmtention  the  rules 
that  an  estoppel  is  sometimes  a  complete  defense  at  law,  and  that  a 
bill  to  restrain  an  action  at  law  cannot  be  maintained  on  grounds 
which  would  constitute  a  complete  defense  to  it,  are  invoked*  They 
have  no  application  to  this  suit,  however,  because  the  estoppel  pleaded 
m  this  trill  would  have  been  no  defense  to  the  action  at  law,  which 
has  been  enjoined.  That  action  was  against  the  corporation.  The 
printing  company  was  the  only  defendant  in  it.   But  the  printing 
company  had  not  purchased  any  of  its  stock  or  of  its  prppexty  from 
Given,  had  not  been  misled  into  the  belief  that  it  owed  him  nothing, 
and  had  not  acted  on  that  belief  to  its  injury.   There  was,  therefore, 
no  estoppel  in  its  favor,  and  it  could  not  successfully  defend  the  action 
against  it  upon  that  ground.   And  yet,  if  it  was  true  .that  McFar- 
land  had  been  induced  by  the  deceitful  representations  or  silence  of 
Given  to  buy  all  the  stock  of  this  corporation  for  $19,000  in  the  be- 
lief that  it  owed  him  nothing,  a  judgment  against  the  corporation 
for  the  $8,375  and  interest,  which  Given  claim«l  in  his  action  at  law, 
would  inflict  a  great  injury  upon  McFarland,  against  which  he  would 
be  utterly  remediless  at  law,  because  the  judgment  a^^st  the  cor- 
poration would  be  conclusive  evidence  against  him,  its  only  stock- 
holder, of  its  indebtedness  to  Given,  and  it  would  be  paid  out  of  his 
property,  because  the  corporation  was  solvent,  and  all  its  assets  were 
really  the  property  of  McFarland.    In  this  way  it  appears  that  the 
estoppel  which  lies  at  the  basis  of  this  suit  in  equity  constituted  no 
defense  to  the  action  at  law.   It'  was  no  defense  tor  the  corporation, 
because  no  estoppel  had  arisen  in  its  favor.   It  was  no  defense  for 
McFarland,  because  he  was      a  party  to  that  action,  and  therefore 
he  could  not  interpose  any  defense  to  it.   He  was,  therefore,  remedi- 
less at  law,  and  the  bill  well  stated  a  perfect  cause  of  action  in  equity 
in  his  behalf.    Nor  is  the  rule  that  a  stockholder  cannot  maintain  a 
suit  unless  he  has  first  called  upon  the  corporation  to  bring  it,  and 
been  met  by  a  refusal,  which  is  cited  by  counsel;  applicable  to  this 
case,  because  the  estoppel  which  lies  at  the  foundation  of  this  suit  did 
not  arise  in  favor -x>f  the  corporation,  and  it  could  not  have  maintained 
a  bill  to  restrain  the  action  at  law  . upon  that  ground. 

Tlae  secobd  objection  to  the  decree  is  that  it  is  not  stutained  by  the 
erridenoe.  Bnt  the  proof  discloses  these  facts :  Given  owned  all  the 
stock  of  the  printirig  company  from  1893  until  May,  1896.  During  a 
large  portion  of  this  time  it  was  managed  by  McFarland,  because 
Given  was  ill.  At  times  its  business  was  profitable,  and  at  other  times 
it  was  •not  so.  Neither  Given  nor  McFarland  paid  much  attention 
to  -thc.co^orate  organization.  No  dividends  were- ■  declared  when 
profits  were  <eamed,.  and  -no  corporate  action  was  tateen  when  losses 
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were  incurred.  The  bo(^eepcr  of  the  corporation  an  account 
with  Given  upon  its  books,  in  which  the  Utter  was  charged  with  the 

moneys  which  he  drew  out  and  credited  with  those  which  he  paid  in. 
But  none  of  the  parties  to  this  transaction  treated  this  account  as  evi- 
dence of  any  indebtedness  of  Given  to  the  corporation  or  of  the  cor- 
jwration  to  Given.  It  stood  as  a  mere  memorandum  of  the  amounts 
drawn  out  and  paid  in  by  the  sole  stockholder  of  the  corporation. 
This  is  well  exemplified  by  the  fact  that  at  the  dose  of  the  year  1894 
this  account  disclosed  a  balance  due  to  Given  from  the  corporation  of 
$3,X34.o7,  which  was  charged  off  to  profit  and  loss,  so  that  the  ac- 
count was  balanced  by  direction  of  Given,  because  he  was  the  sole 
stockholder;  and  if  there  were  any  profits  he  was  entitled  to  them, 
and  if  there  were  any  losses  be  must  suffer  them.  In  November  and 
December,  1895,  Given  furnished  to  the  corporation  $6,000  and  $2,000 
to  buy  needed  machinery,  and  these  amounts  were  pUced  to  his  credit 
on  his  account  in  the  books  of  the  corporation.  On  May  13,  1896, 
when  the  sale  to  McFarland  was  consummated,  there  was,  a^ording 
to  this  account,  a  balance  of  $3,638.35  due  from  the  corporation  to 
Given.  The  account  books  of  the  printing  company  contained  no 
reference  to  the  promissory  notes  set  forth  in  Given's  petition  in  his 
action  at  law.  In  this  state  of  the  case  Given,  on  May  4,  1896,  wrote 
to  McFarland : 

"Mr.  McFarland:  An  offer  has  come  to  me  suddenly  for  the  T-R.— or  a 
large  Interest  in  It,— just  at  a  time  when  I  need  mooey.  Bnt  I  wish  first  to 
make  you  an  extraordinarily  low  offer  &  hope  you  can  arrange  to  accept  It 
at  once,  for  others  are  urgent  Give  me  $7,500  casta  and  my  note  and  assume 
my  paper  at  Marsballtown  Bank,  and  the  T-B  Is  yours.  Bnt  it  wUl  be  neces- 
sary to  act  at  once." 

The  "T-R"  was  the  Times-Rqniblican  Printing  Company.  The 
note  referred  to  in  this  letter  was  a  promissory  note  made  by  Given 
and  held  by  McFarland,  on  which  a  balance  of  $4,000  was  owing, 
Given's  paper  at  the  Marshalltown  Bank,  mentioned  in  the  letter,  con- 
sisted of  his  promissory  notes  for  $7,500,  which  were  held  by  that 
bank.  Four  days  after  this  letter  was  delivered,  Given  direct^  Mc- 
Farland, who  was  managing  the  business  of  the  printing  company,  to 
have  a  statement  of  the  resources  and  liabilities  of  the  corporation 
made,  which  should  exclude  the  account  with  him;  and  this  state- 
ment was  made,  dated  May  10,  1896,  and  delivered  to  Given  by  Mc- 
Farland. Given  procured  this  statement  to  use  in  a  negotiation  which 
was  then  pending  for  a  sale  by  him  of  the  Times-Republican  to  one 
Dotson.  None  of  the  notes  or  accounts  on  which  Given  based  the 
action  at  law  here  in  issue  were  mentioned  in  this  statement.  Given 
never  informed  McFarland  of  the  existence  of  the  promissory  notes 
set  forth  in  his  petition,  and  never  claimed  or  suggested  to  him  at 
any  time  during  the  negotiation  for  the  sale  that  the  corporation 
was  indebted  to  him  for  the  $8,375,  for  which  he  has  sued.  McFar* 
land  did  not  know  that  any  such  promisscnry  notes  had  been  made, 
but  he  knew  the  condition  of  the  account  books  of  the  company, 
and  the  manner  in  which  the  account  with  Given  luid  been  treated, 
and  he  knew  the  contents  of  the  statement  prepared  by  direcdoo  of 
Given  for  use  in  his  negotiation  with  Dotson.   The  negotiation  with 
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Dotson  did  not  result  in  a  sale,  and  on  May  13,  1896,  McFarland  com- 
plied with  the  teims  of  Given's  offer  to  him  of  May  4,  1896.  Given 
assigned  to  him  all  the  stock  of  the  corporation,  and  he  took  posses- 
sion of  all  its  property.  He  testified  that  by  the  acts  of  Given  which 
have  been  mentioned,  by  his  treatment  of  his  account  with  the  cor- 
poration, by  his  exclusion  of  it  from  the  statement  of  the  resources 
and  liabilities  of  the  printing  company  which  he  caused  to  be  pre- 
pared for  use  in  his  attempted  trade  with  Dotson,  by  his  failure  to 
speak  of  the  notes  upon  whidi  he  has  now  sued,  of  the  existence  of 
which  McFarland  was  ignorant,  and  by  his  failure  to  claim  or  sug- 
gest that  the  corporation  was  indebted  to  him  in  the  sum  of  ^,375, 
which  he  now  claims  from  it,  he  was  induced  to  believe,  and  did  be- 
lieve, that  the  corporation  owed  Given  nothing.  He  further  testified 
that  this  belief  induced  him  to  make  the  purchase  of  the  stock,  and  to 
pay  the  sum  of  $19,000  for  it,  and  that  he  would  not  have  done  either 
of  these  things  if  he  had  been  notified  of  this  indebtedness  of  the  cor- 
poration to  Given.  There  is  much  more  evidence  in  this  record,  but 
none  which  materially  affects  the  concltision  which  the  facts  and  the 
evidence  which  have  been  recited,  compeL 

No  principle  is  more  universal  in  the  jurisprudence  of  civilized 
nations,  no  principle  is  more  equitable  in  itself  or  more  salutary  in  its 
effects,  than  that'  one  who,  by  his  acts  or  representations,  or  by  his 
silence  when  he  ought  to  speak  out,  intentionally  or  through  culpable 
ncgligcuce  induces  another  to  believe  certain  facts  to  exist,  and  the 
latter  rightfully  acts  on  such  a  belief,  so  that  he  will  be  prejudiced  if 
the  former  is  permitted  to  deny  the  existence  of  such  facts,  is  thereby 
conclusively  estopped  to  interpose  such  denial.   This  principle  is 
equitable,  because  it  forbids  the  untruthftd  or  culpably  negli|fent  de- 
ceiver from  profiting  by  his  own  wrong  at  the  expense  of  the  innocent 
purchaser  or  contractor  who  believed  him.    It  is  salutary,  because  it 
represses  falsehood  and  fraud.    It  rests  on  the  solid  foundation  of  our 
common  sense  of  justice,  which  revolts  at  the  idea  of  rewarding  the 
intentional  or  culpably  negligent  deceiver  at  the  expense  of  the  inno- 
cent purchaser  who  believed  him.    Paxson  v.  Brown,  61  Fed.  874, 
882,  10  C.  C.  A.  135, 143,  27  U.  S.  App.  49,  60;  Union  Pac  R.  Co.  v. 
Utiited  States,  67  Fed.  075,  979,  15  C.  C,  A.  123,  127,  32  U.  S. 
App.  311,  318;  Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas 
City,  76  Fed.  271,  293,  22  C.  C  A.  171,  192,  40  U.  S.  App.  257,  293, 
34  L,  R.  A.  518;  Cairncross  v.  Lorimer,  3  Macq.  828;  Dickerson  v. 
CoIgTOve,  100  U.  S.  578,  582,  25  L.  Ed.  618;  Kirk  v.  Hamilton,  102 
U.  S.  68,  75,  26  L.  Ed.  79;  Evans  v.  Snyder,  64  Mo.  516;  Pence  v. 
Arbuckle,  22  Minn.  417;  Crook  v.  Corporation  of  Seatord,  L.  R.  10 
Eq.  678 ;  Faxton  v.  Faxon,  28  Mich.  159.   The  case  at  bar  falls  far 
within  this  just  and  salutary  rule  of  equity  jurisprudence.   The  acts 
of  Given  tn  the  management  of  the  business  of  this  corporation,  in  the 
treatment  of  his  account  with  it,  and  in  the  preparation  of  the  state- 
ment of  its  resources  and  liabilities  for  the  purpose  of  making  a  sale, 
without  including  therein  any  statement  of  his  account,  and  his  silence 
concerning  any  indebtedness  of  the  printing  company  to  him  during 
his  negotiations  with  McFarland,  when  it  was  his  duty  to  speak  out 
and  giye  warning  of  his  unknown  notes  and  his  concealed  claim,  were 
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weU  calculated  to  lead  a  reasonably  prudent  man  to  believe  that  the 
corporation  owed  him  no  debt  or  obligation.  The  evidence  i»  cm- 
vindng  that  McFarland  was  induced  by  these  acts  and  this  silence  to 
entertain  this  belief,  that  Given  intended  that  his  acts  and  silence 
should  have  this  effect,  and  that,  in  the  absence  of  this  belief,  McFar- 
land would  never  have  paid  or  agreed  to  pay  the  sum  of  $19,000  for 
this  stocic.  Here  is  every  element  of  an  equitable  estoppel  McFar- 
land has  actol  on  the  bdief  which  Given  intentionally  induced  him  to 
form,  and  he  cannot  now  be  permitted  to  deny  its  correctness,  and  to 
mulct  him  in  the  sum  of  more  than  $8,000,  because  he  rdied  on  his  acts 
and  his  silence. 
The  decree  below  is  affirmed. 


CITY  OF  SEATTLE  v.  THOMPSON. 
(Obcnlt  Offtut  of  Appeals,  Ninth  Circuit  February  34.  1902L) 

No.  781. 

AmAii— CoNaTimTioiTAit  QuRsnoM— Jdhisdictioh. 

Under  Judiciary  Act  March  3,  1891,  S  6.  providing  that  appeal  may  he 
takes  from  the  district  or  circuit  courts  directly  to  the  supreme  court.  In 
any  case  that  InToIrea  the  construction  of  the  coustltntlon  of  the  TTnlted 
States,  the  appellate  jorlsdlctlon  of  the  Bopreme  court  Is  exclusive, 
where  the  record  shows,  from  plalatlffs  own  atatement.  tiiat  the  suit 
really  and  aabstantlally  Involves  a  controversy  as  to  a  right  depending 
on  the  construction  or  application  of  such  constltntlon.  and  the  Jurisdic- 
tion of  the  circuit  conrt  la  Invoked  on  that  ground  alone.^ 

Appeal  from  th^  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Washington. 

John  W.  Pratt  and  Pratt  &  Riddle,  for  appellant 
Frederick  Bausman,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  jurisdiction  of  the  circuit  court  in 
this  case  was  invoked,  not  upon  the  ground  of  the  diverse  citizenship 
of  the  parties,  but  upon  the  grotmd  that  the  case  directly  invohred  the 
construction  of  the  fifth  and  fourteenth  amendments  of  the  constitu- 
tion of  the  United  States,  in  that,  as  alleged  in  the  bill,  the  appellant, 
the  city  of  Seattle,  in  a  proceeding  to  I^)propriate  a  part  of  an  unplatted 
tract  of  land  for  use  as  a  public  street,  without  compensation  to  the 
owner,  and  creating  a  lien  upon  the  owner's  other  land  abutting  on 
such  street,  deprived  the  appellee  of  his  property  without  due  process 
of  law.  It  is  now  moved  to  dismiss  the  appeal  upon  the  grotmd  that 
this  court  has  no  jurisdiction  thereof. 

By  the  fifth  section  of  the  judiciary  act  of  March  3,  1891,  it  is  pro- 
vided that  appeals  or  writs  of  error  may  be  taken  from  the  district  or 
circuit  courts  directly  to  the  supreme  court  in  any  case  that  "involves 

i  Jurisdiction  ot  supreme  conrt  on  direct  r«Tl«w  of  trial  eonrta,  m»  notm  to 
lAV  Ow  Bew  T.  U.  8^  1  G.  a  .A.  8. 
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the  constnurtion  or  application  of  the  constitution  of  the  United 
States."  In  the  case  of  American  Sugar  Refining  Co.  v.  City  of  New 
Orleans,  i8i  U.  S.  277,  21  Sup.  Ct  646,  45  L.  Ed.  859,  it  is  held  that, 
where  It  appears  on  the  record  from  the  plaintiff's  own  statement  that 
the  suit  is  one  which  does  really  and  substantially  involve  a  dispute 
or  controreny  as  to  a  right  which  depends  upoti  the  construction  or 
plication  of  the  constitution  or  some  law  or  treaty  of  the  United 
States^  and  the  jurisdiction  of  the  circuit  court  is  invoked  upon  that 
ground  alone,  the  case  falls  strictly  within  the  terms  of  section  5,  and 
the  3^q)ellate  jurisdiction  of  the  supreme  court  in  respect  thereto  is  ex- 
clusive. Upon  the  authority  of  that  decision  the  appeal  in  the  present 
case  must  be  dismissed. 


(Circuit  Court  of  Appeals.  Second  Circuit   March  10,  1902.) 

VO.ZL 

PATBtrrs — STOCKnfs  Supportbr— iNmtNoxMKirr. 

The  Farramore  patent.  No.  629^01,  for  a  new  stocking  supporter  to  be 
used  In  connection  with  corsets,  and  having  as  ita  main  and  novel 
feature  a  single  connection  with  a  stnd  or  cl&sp  of  the  corset,  tboa  dls- 
pensbig  with  all  other  means  of  attachment  thereto,  M4  Infringed. 

Appeal  from  the  Cu-cuit  Court  of  the  United  States  for  the  District 
C5onnecticut. 

Appeal  from  decree  of  the  circuit  court  for  the  district  of  Connecti- 
cut (105  Fed.  965),  which  dismissed  a  bill  in  equity  for  the  infringement 
of  letters  patent  629,391,  granted  to  the  complainant  July  25, 1^9,  foi 
a  new  stockii^  supporter. 

Kdwin  H.  Brown,  for  appellant 
J.  Edgar  Bull,  for  appeUee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  invention  was  a  stocking  supporter 
to  be  used  in  connection  with  corsets,  and  its  main  and  novel  feature 
was  a  single  connection  with  a  stud  or  clasp  of  the  corset,  thus  dis- 
pensing with  all  other  means  of  attachment  thereto.   Tapes  or  elastics 
at  the  end  of  two  members,  called  "suspension  elastics,"  engaged  with 
the  upper  edges  of  stockings.    The  upper  ends  of  these  suspension 
elastics  were  connected  to  a  "hanger,"  which  was  a  device  consisting 
of  a  fabric  body  and  a  metal  hanger  piece  formed  with  an  elongated 
loop  or  eye,  and  "adapted  to  be  fitted  to  the  lowermost  stud  the 
series  of  studs  forming  a  part  of  the  clasp  of  an  ordinary  corset." 
Before  the  date  of  the  invention,  stocking  supporters  were  in  use  which 
were  fastened  to  the  corset  by  buttons  or  hooks  upon  the  corset  en- 
gagging  with  buttonholes  or  other  devices  at  the  top  of  the  elastics, 
but  attached  to  two  points  on  the  corset.   The  Lennon  supporter, 
patented  June  21, 1S98,  had  two  supporters  connected  by  a  cross  strap. 
The  device  was  attached-  to  the  corset  by  two  catches,  whibh  engaged 
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loops  or  rings  upon  the  corset.  The  patented  device  was  "the  first 
to  design  a  complete  detachable  device,  which  sustained  both  stockings 
from  a  single  existing  point  of  support  on  the  corset,"  and,  notwith- 
standing the  apparent  simpHcity  of  the  improvement,  the  record  dis- 
closes the  labor  and  experiments  required  to  produce  a  patentable  sup- 
porter fastened  to  the  front  of  the  corset  by  a  single  point  of  suppon 
on  the  corset,  and  the  inventive  character  of  the  device  is  made  ap- 
parent despite  first  impressions  as  to  triviality.  Its  novelty  and  utility 
''in  its  limited  field"  are  manifest. 
The  two  claims  which  are  said  to  have  been  infringed  are  as  follows: 

"(1)  A  Btocklng  supporter  conststlog  of  the  dnpllcate  suspension  tapes  or 
elastics,  and  a  single  banger  to  which  the  upper  euds  of  the  tapes  or  elastics 
are  connected,  said  hanger  being  provided  with  an  eye  or  loop  adapted  to  be 
detachatdy  engaged  with  the  stud  of  a  corset  clasp,  snbstantlaUy  as  de- 
scribed. (2)  A  stocking  supporter  consisting  of  the  duplicate  stocking  en- 
gaged members,  and  means  for  permanently  uniting  the  two  members  at 
their  upper  ends,  said  means  being  In  the  form  of  a  hanger  piece,  which  Is 
adapted  to  be  engaged  with  the  corset  at  the  point  where  tiie  sections  of  the 
corset  meet,  substantially  as  described." 

The  defendant's  supporter  is  a  substantial  copy  of  the  patented  de- 
vice, with  the  exception  of  the  eye  of  the  hanger.  This  hanger  piece 
is  in  the  form  of  an  anchor,  which  is  slipped  over  the  top  edges  of  the 
two  parts  of  the  corset  clasp.  The  anchor  is  "inserted  after  the  corset 
is  fastened,  between  the  abutting  edges  of  the  corset,  with  its  two  arras 
extending  behind  those  edges.  When  drawn  downward,  there  is  thus 
formed  a  lock  for  the  corset,  which  prevents  its  unfastening."  It  does 
not  directly  engage  with  the  stud  of  the  corset,  but  does  engage  in- 
directly, because  the  stud  of  the  clasp  holds  the  two  parts  together, 
and  the  anchor  is  anchcM-ed  between  the  two  abutting  edges  of  the 
corset.  A  difference  between  the  two  structures  is  that  in  the  defend- 
ant's clasp  the  hanger  does  not  engage  with  the  corset  clasp  until  after 
the  two  parts  of  the  clasp  are  fastened  together,  whereas  by  the  patent 
the  loop  of  tlu  hanger  piece  engages  with  the  stud  before  the  corset 
is  dasped. 

The  circuit  court  was  of  opinion  that  there  was  no  infringement  of 

either  claim  because  the  defendant's  supporter  had  no  eye  or  loop 
adapted  to  be  detachably  engaged  with  the  stud  of  a  corset  clasp, 
and  that  his  means  for  permanently  uniting  the  two  members  of  a 
duplicate  stocking  supporter  were  not  the  described  means  of  the  par- 
ent. It  seems  to  us  that  the  circuit  court  limited  the  claims  too  strictly 
to  form,  and  that  the  defendant's  anchor  is  a  loop  which  performs  the 
functions  of  the  loop  of  the  patent  in  substantially  the  same  way,  and 
is,  in  fact,  detachably  engaged  with  the  stud  of  the  corset  clasp,  and 
that  the  anchor  is  the  equivalent  of  the  described  means  of  claim  2  for 
permanently  uniting  the  two  members  of  the  supporter  at  their  upper 
ends,  and  is  in  the  substantial  form  of  the  patented  hanger  piece  adapt- 
ed to  be  engaged,  and,  in  fact,  engaged,  with  the  corset  at  the  point 
where  the  sections  of  the  corset  meet. 

The  decree  of  the  circuit  court  is  reversed,  with  costs  of  this  court, 
and  the  cause  is  remanded  to  the  circuit  court,  with  instructions  to 
enter  a  decree  in  accordance  with  the  foregoing  opinion. 
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SMITH  T.  YELLOW  PL\E  CO. 
COIrcDtt  Oonrt  of  Appeals,  Second  Circuit   Februarj  80^  IMML) 

RuoTAii  or  Vhsk'l  rROH  Wharf— Lubilitt  for  Ixjubt. 

A  company  &t  whose  wharf  a  veBsel  Is  nnloadins  cargo  for  It  Is  liable 
for  Injury  to  ber,  ttaroDgh  Its  superlnteodent,  actlDg  within  the  sphere 
of  bis  authority,  removing  her.  without  knowledge  of  her  owner,  who 
was  In  command  of  her,  to  a  place  which  her  owner  bad  told  blm  was 
VBsafCk 

Appeal  from  the  District  Court  o£  the.  United  States  for  the  South- 
ern District  of  New  York. 
For  opinion  below,  see  io8  Fed.  88i. 

Otto  Hess,  for  appellant. 
Martin  A.  Ryan,  for  appellee. 

Before  WALLACE  and  LACOMBE.  Circuit  Judges,  and  TOWN- 
SEND.  District  Judge. 

PER  CURIAM.  The  court  below  found,  in  substance,  that  the 
libelant's  steam  canal  boat  was  moved  from  the  end  of  the  wharf  of 
the  Yellow  Pine  Company,  where  she  was  unloadinff  cargo  for  that 
company,  into  the  adjoining  Hip  by  the  orders  of  the  company's 
superintendent,  the  libelant  who  was  in  command  of  the  boat  being 
temporarily  absent ;  that  the  libelant  had  previously  been  requested  by 
the  superintendent  to  move  the  vessel  into  the  slip,  but,  having  sound- 
ed the  bottom  and  found  it  imeven  and  unsafe  for  his  boat,  so  informed , 
the  superintendent,  and  refused  to  consent  to  have  her  moved  there ; 
that  the  vessel  was  moved  at  high  water,  and  was  strained  and  dam- 
aged when  the  water  receded  by  grounding  amidships  with  her  stem 
afloat.  These  findings  of  fact,  made  upon  conflicting  testimony  quite 
evenly  balanced,  and  its  weight  depending  upon  the  credibility  of  wit- 
nesses who  were  examined  in  the  presence  of  the  district  judge,  should 
not  be  disturbed  by  this  court  (The  Jersey  City,  2  C.  C.  A.  365,  51 
Fed.  527;  The  City  of  New  York,  4  C.  C.  A  268,  54  Fed.  181),  and 
are  decisive  of  the  case.  The  superintendent,  having  assumed  upon 
his  own  responsibility  to  remove  the  boat  to  a  place  which  her  owner 
had  told  him  was  unsafe,  acted  at  his  own  risk,  and,  as  his  act  was 
within  the  sphere  of  his  authority,  the  company  became  liable  for  its 
Intimate  consequences.  Different  considerations  would  arise  if  the 
libelant  had  been  present  when  the  boat  was  moved,  but  as  the  ground- 
ing, as  well  as  the  removal,  took  place  before  he  had  returned  to  the 
dockp  he  was  in  no  respect  guilty  of  contributory  fault 

The  decree  is  affirmed,  with  interest  and  costs. 
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BRADY  V.  CHICAGO  &  G.  W.  RY.  CO. 
(Gtrtmit  Conit  of  Appeals,  Elffbtb  Glrculb  March  3,  1902L) 
No.  1,543. 

L  MUTBB'a  Am  BBRTJUIT'B  DuTT  in  OPERATIOlf  OF  RATLKOAD— NKQI.TQEKCB. 

The  fluty  of  so  operating  a  safely  constracted  and  equipped  railroad, 
subject  to  the  rules  and  general  supervisloa  of  the  master,  as  to  keep  it 
reasonably  safe  for  those  employed  upon  it.  la  not  a  poaltlre  duty  of  the 
master,  but  a  primary  du^  St  tiie  setrant. 

&  CaBBIBRS— LlABIUTT  TO  PASSBNOKBS  OF  RaILWAT  COMPAKT  OFERATINO  OTEB 

Ahothbk  Railboad. 

A  railroad  company  operating  Its  trains  over  the  railroad  of  another 
corporation  by  permission  Is  liable  to  Its  pasaengws  for  the  negligence 
of  the  aervanta  of  tbe  licensing  corporation. 
H  Uabtbb  avd  SsBTAirr— LtABiLTTT  TO  Sbrtahts  or  Railway  Cohpaht  Opbr- 

ATXMO  OTBB  AHOTHBR  RAILROAD. 

A  railway  company  running  Its  trains  oTer  another  road  by  permission 
la  liable  to  its  employes  for  the  negligence  of  tbe  aerrants  of  the  licens- 
ing corporation  in  the  discbarge  of  tbe  absolute  duties  of  the  master. 
4  Baub. 

But  socb  a  railway  company  Is  not  liable  to  Its  aerrants  for  tbe  negli- 
gence of  the  employes  of  the  licensing  corporation  In  tbe  discharge  of 
their  duties  aa  servants, 
flk  Baue— Rkspondeat  Scpbbior— Powbr  of  Control  Tsst  or  ApFLiCATton. 

Tbe  power  of  tbe  alleged  master  or  principal  to  command  or  direct  the 
alleged  serrant  or  agent  la  the  test  of  tbe  liability  of  the  fcurmer  for  the 
acts  of  tbe  latter,  under  tbe  maxim  respondeat  aoperlor.  If  tiie  master 
or  principal  baa  no  power  to  command  or  direct  ttxe  alleged  servant  or 
agent,  be  is  not  responsible  tor  hia  acta,  becanae  there  Is  no  auperlor 
to  respond. 

fl.  Baub— EuFLOTB  or  Railway  Company  hot  Fbllow  BsBTAirT  or  Employb 

OF  Dei'ot  Cokpaitt. 

Tbe  O.  W.  Ry.  Co.  was  operating  a  train  through  the  yards  of  a  depot 
corporation,  under  tbe  customary  contract  for  tbe  use  of  tbe  yards  and 
depot  Jointly  with  other  companies  having  like  contracts,  when  one  of 
its  employSa  was  killed  by  the  alleged  negligence  of  tbe  servants  of  the 
depot  company  In  failing  to  propeiiy  turn  the  switches,  whlcb  were 
under  tbe  control  of  tbe  latter  company.  Held  tbe  Bwltctamen  of  the 
depot  company  were  not  tbe  fellow  sorants  of  the  employes  of  the  rail- 
way company,  nor  were  they  the  agents  or  servants  of  that  company, 
wltbin  tbe  meaning  of  the  f<dlow  soTaut  statute  of  Minnesota  (St.  1^4. 
I  2701).  1 

T.  Bamb— Rbsfohdbat  Sutbbior— Tbrutral  Yards— Contract  roa  Vbx  of 
Cbbatbs  no  Partmbrbhif  or  AOBNOr. 

The  ordinary  contracts  between  a  depot  corporation  and  several  rail- 
road companies  for  the  use  of  a  depot  and  transfer  yarda  do  not  eatablish 
a  partnership  relation  between  the  companies,  nor  make  tbe  depot  cor- 
poration the  servant  or  agent  of  the  railroad  companies,  ao  that  Oiey 
become -liaUe  for  th«  negligence  of  Its  serranta,  under  tbe  maxixn  re- 
spondeat superior. 

Caldwell.  Circuit  Judges  dissenting. 
(Syllabus  by  tbe  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

* 

1  Who  are  fellow  servants,  see  note  to  Railroad  Ca  r.  Smith,  8  C  OL  A. 
668;  Railway  Oo.  t.  Johnston,  9  a  C  A.  696;  Flippln  T.  Kimball.  81  C.  C. 
A.28& 
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Charies  A.  Clark  James  W.  Clark  and  William  G.  CUrkp  on  the 

brief),  for  plaintiff  in  error. 

Carroll  Wright  (A.  B.  Cummins  and  James  P.  Hewitt,  on  the  brief), 
for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  Elizabeth  Brady,  as  admuiistratrix  of 
the  estate  of  John  J.  Brady,  brought  an  action  against  the  Chicago  & 
Great  Western  Railway  Company  for  negligence  resulting  in  the  death 
of  Brady,  and  at  the  close  of  the  evidence  produced  on  her  behalf  the 
court  instructed  the  jury  to  return  a  verdict  in  favor  of  the  defendant. 
The  judgment,  based  upon  tiiis  instruction,  is  challenged  by  this  writ 
of  error. 

The  facts  established  at  the  trial  were  these :   John  J.  Brady  was 
the  foreman  of  a  switch  crew  in  the  employment  of  the  Chicago  & 
Great  Western  Railway  Company,  engaged  in  discharging  the  custom- 
ary duties  of  such  crews  at  the  city  of  St.  Paul.    In  the  early  morning 
of  November  i,  1896,  while  it  was  yet  dark,  it  became  Brady's  duty 
to  take  his  train,  which  consisted  of  an  engine,  tender,  and  caboose, 
from  West  St.  Paul  across  the  Mississippi  river,  and  through  the 
yards  of  the  St.  Paul  Union  Depot  Company,  to  Mississippi  street,  a 
distance  of  two  or  three  miles.    He  had  exclusive  charge  of  this  train, 
and  he  directed  the  crew  to  couple  the  caboose  on  to  the  rear  of  the 
eng^e,  and  to  back  the  train  across  the  river  and  through  the  yards. 
He  took  his  station  on  the  forward  end  of  the  caboose  as  it  was  sent 
into  the  darkness.    The  only  light  he  had  at  that  end  of  the  train  was 
a  lantern.    As  he  was  backing  this  train  through  the  yards  at  a  speed 
of  about  six  miles  an  hour  it  collided  with  a  refrigerator  car  on  a  por- 
tion of  one  of  the  transfer  tracks  of  the  depot  company,  called  the 
"dead  track,"  and  so  injm-ed  Brady  that  he  died.    This  dead  track  was 
long  enough  to  hold  four  or  five  cars.    It  was  used  by  several  railroad 
companies  as  a  place  of  deposit  of  cars  that  were  ready  to  be  trans- 
ferred from  one  railroad  to  another.   It  was  provided  with  a  switch 
at  each  end,  by  means  of  which  trains  could  be  sent  around  it  when  it 
was  ''xcupied  by  cars.    When  the  switches  were  turned  to  send  trains 
arotmd  it  they  displayed  red  switch  lights,  and  when  the  dead  track 
was  clear,  and  was  lined  up  with  that  on  which  Brady  approached  it, 
the  switches  displayed  green  lights.    At  such  times  it  formed  a  part  of 
the  main  track  through  the  depot  yards  used  by  the  defendant  for  the 
passage  of  its  freight  trains.   At  the  time  of  the  accident  the  switch 
lights  were  green,  thus  indicating  that  the  dead  track  was  clear.  It 
was  not  the  duty  or  the  privilege  of  the  servants  of  the  Great  Western 
R^way  Company  to  operate  these  switches.  The  dead  track,  the 
switches  connected  with  it,  and  all  the  railroads  and  switches  in  this 
yard  were  the  property  of  the  St.  Paul  Union  Depot  Company,  a  cor- 
poration of  the  state  of  Minnesota.   This  c<Hnpany  had  the  exclusive 
management  and  control  of  all  these  tracks  and  switches,  and  the 
Great  Western  Railway  Company  had  a  contract  with  it  for  a  transfer 
of  its  cars  and  engines  and  for  permission  to  run  its  trains  through 
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the  yards.  Six  other  railroad  companies  had  similar  agreements  with 
the  terminal  company.  The  depot  company  emi^oyed  three  or  four 
switchmen  whose  exclusive  duty  it  was  to  throw  the  switches  in  the 
yards  for  those  who  were  entitled  to  use  them  under  these  contracts. 
Tlie  dead  track  on  which  the  accident  happened  was  used  largely  in 
the  daytime  for  the  deposit  of  cars  to  be  transferred  from  railroad  to 
railroad,  but  it  was  used  at  night  only  for  special  work,  such  as  per- 
ishable freight  and  stock.  One  of  the  plaintiff's  witnesses  said  that 
from  his  experience  it  was  lined  up  anywhere  after  lo  o'clock  at  night 
until  5  o'clock  in  the  morning  so  that  it  was  proper  to  proceed  with- 
out delay  or  bothering  a  switch  tender  to  be  there ;  that  there  was 
liable  to  be  some  transferring  at  night,  and  the  placing  of  cars  upon 
this  dead  track ;  that  all  the  trainmen  and  switching  crews  knew  that 
this  track  was  used  for  standing  cars;  and  that  the  customary  way 
of  protecting  these  cars  on  this  dead  track  was  to  set  the  switches  so 
that  they  would  display  red  lights,  and  send  approaching  trains  around 
it.    He  also  testified  as  follows: 

'The  crew  of  one  railroad  company  would  set  cars  there,  to  be  afterwards 
received  and  taken  hy  the  crew  of  anoUier  compaoy.  Bat  the  earn  were  to 
be  Immediately  afterwards  taken  or  protected.  To  the  best  of  my  knowledge, 
they  were  always  Immediately  tnken  or  else  protected.  If  they  were  pro- 
tected, then  they  might  remain  there  for  some  couslderable  leogth  of  time. 
It  la  8  piece  of  track  that  is  busily  used  for  transfer  work,  and  very  seldom 
anything  stands  there  long,  tout  there  may  be  some  dday  where  they  couid 
not  posslMy  get  the  car,  and  It  would  stay  tfa«re  for  half  an  hour.  Tb^ 
couldn't  allow  anything  to  stand  there  any  longw,  yon  know,  to  make  a  rule 
of  It.  It  Is  true  that  this  dead  track  was  very  much  In  use,  and  that  cars 
were  frequently  stood  there  for  a  greater  or  less  length  of  time,— fr^ht  cars 
which  were  not  attached  to  an  engine.  At  various  times  In  the  evealnfp  they 
wouldn't  even  allow  you  to  cut  your  engine  from  the  car  th&re  at  all.  and 
leave  It  there.  You  could  stay  right  there  and  bold  the  car  until  the  other 
engine  was  ready  to  take  right  hold  of  it:  that  Is,  at  certain  times.  The 
Union  D^t  yards  at  the  place  In  qnratlon  are  very  thickly  laid  and  covered 
wltb  switcliea.  The  yards  at  that  time  constated  of  almost  a  comi^ete  net- 
work of  railway  tracks  running  In  all  dlrecttona,  naed  by  tbe  Tarlous  railroad 
companies  I  have  referred  to  and  by  the  Union  Depot  Oompany  for  tnuu- 
ferring.  switching,  and  handling  freight  trains,  and  also  passenger  trains. 
*  *  *  It  was  not  defendant's  custom  to  have  any  one  at  the  dead  track 
Id  question  to  watch  or  protect  cars  placed  upon  the  dead  track  by  other 
companies.  It  was  the  custom  for  the  Union  Depot  switch  tenders  to  pro- 
tect those  can.*' 

There  was  no  evidence  that  the  defendant  or  any  of  its  servants 
placed  the  refrigerator  car  with  which  Brady's  train  collided  upon  the 

dead  track. 

Upon  this  state  of  facts  counsel  for  the  plaintiff  in  error  insist  that 
the  direction  of  the  court  to  the  jury  to  return  a  verdict  for  the  de- 
fendant was  erroneous  (i)  because  the  railway  company  was  liable 
for  the  negligence  of  the  depot  company  in  its  discharge  of  the  posi- 
tive duty  of  the  master  to  exercise  ordinary  care  to  fn'ovide  a  reason- 
ably safe  place  for  the  servant  to  work,  and  there  is  some  evidence  of 
such  negligence  on  the  part  of  the  terminal  company ;  and,  (s)  because 
the  servants  of  the  depot  company  were  the  fellow  servants  of  the 
employes  of  the  railway  company,  there  was  some  evidence  that  the 
servants  of  the  former  company  were  negligent  in  the  discharge  of 
their  primary  duties  as  servants,  and  under  the  statute  of  Minnesota 
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a  railway  company  is  liable  to  its  employes  for  injuries  mfiicted  upon 
them  by  the  negligence  of  their  fellow  servants. 

Before  entering  upon  a  discussion  of  these  contentions,  it  will  be 
well  to  fix  clearly  in  mind  the  negligence  and  the  nature  of  the  negli- 
gence which  was  the  cause  of  th»  deplorable  accident.    Was  it  neg- 
l^ience  in  the  construction^  repair,  or  maintenance  of  the  road,  its 
switches  and  appurtenances,  or  was  it  carelessness  in  their  operation? 
for  the  line  of  demarkation  which  separates  the  absolute  duty  of  the 
master  from  the  primziry  duty  of  his  servants  lies  here.   It  is  the  duty 
of  the  railroad  company  to  use  ordinary  care  to  furnish  a  reasonably 
safe  railroad  machine;  to  exercise  reasonable  diligence  to  keep  it  in 
repair ;  to  use  ordinary  care  to  employ  a  sufHcient  ntmiber  of  reason- 
ably competent  servants  to  operate  it;  to  establish  reasonable  rules 
for,  and  to  exercise  proper  supervision  of,  its  operation.    But  when 
this  duty  is  performed  an  equally  positive  duty  rests  upon  the  servants 
to  keep  the  great  machhie  from  becoming  dangerous  by  their  opera- 
ticm  of  it  and  to  work  it  with  reasonable  care.   The  railroad  tracks, 
the  switches,  the  engine,  and  the  caboose  were  on  November  i,  1896, 
well  constructed  and  in  good  repair.   If  they  had  been  operated  with 
ordinary  care,  they  woidd  not  have  caused  the  death  of  Brady.  If 
the  servants  who  put  the  refrigerator  car  on  the  dead  track  had  placed 
red  lights  upon  it,  if  when  it  was  placed  there  the  switchmen  of  the 
depot  company  had  turned  the  switches  so  as  to  display  red  lights  and 
so  as  to  send  Brady's  train  around  it,  or  if  Brady  had  run  his  train 
through  the  yard  in  the  dark  with  the  engine  and  its  biasing  headlight 
foremost  rather  than  the  caboose  (Southern  Pac.  Co.  v.  Yeargin,  48 
C.  C.  A.  497,  109  Fed.  436),  the  fatal  result  could  not  have  followed. 
The  failure  to  do  these  things  was  negligence^  but  it  was  not  negligence 
in  the  discharge  of  any  duty  of  the  master.    It  was  negligence  in  the 
discharge  of  the  duties  of  the  servants;  negligence  in  the  operation  of 
the  railroad  machine,  which  had  been  safely  constructed  and  main- 
tained, and  which  was  made  dangerous  by  the  negligent  discharge  of 
the  duties  of  these  servants  in  its  operation.   Railroad  Co.  v.  Need- 
ham.  63  Fed.  107,  109,  II  C.  C.  A.  s6,  58,  59,  37  U.  S.  App-  227.  231 ; 
Railroad  Co.  v.  Mase's  Adm'x,  63  Fed.  114,  115,  11  C.  C.  A.  63,  64, 
27  U.  S.  App.  238,  240. 

Bearing  in  mind  the  nature  of  the  negligence  which  caused  the  acci- 
dent, let  us  now  consider  the  first  position  of  counsel  for  the  plain- 
tiff in  error.  It  is  that  the  defendant  was  liable  for  the  death  of  Brady 
because  the  depot  company  was  negligent  in  the  discharge  of  the  pos- 
itive duties  of  the  master.  The  defendant  was  operating  its  trains  in 
the  yard  and  over  the  railroads  of  the  depot  company  under  a  con- 
tract whidk  excluded  it  from  all  management  and  control  of  this  yard, 
its  railroads  and  svritches,  and  imposed  upon  the  depot  company  ex- 
clusively all  the  positive  duties  of  the  master  in  this  regard.  The 
rules  of  law  governing  the  liability  of  a  railroad  company  while  run- 
ning its  trains  over  the  railroad  of  another  corporation  are  too  well 
settled  to  admit  of  discussion.  Such  a  company  is  liable  to  passen- 
gers and  shippers  for  the  causal  negligence  of  the  liwnsin^  company 
and  of  its  servants,  whether  this  negligence  occurs  in  the  discharge  of 
t^  positive  duties  of  the  master  or  in  the  performance  of  the  primary 
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duties  of  the  servant.  Railroad  Co.  v.  Barron,  5  Wall.  104,  18  L.  Ed. 
591 ;  McElroy  v.  Railroad  Corp.,  4  Cush.  400,  402,  50  Am.  Dec  794; 
Central  Trust  Co.  v.  Denver  R.  G.  R.  Co.,  97  Fed.  239,  38  C  C.  A 
143;  Murray  v.  Railroad  Co.  (Conn.)  34  Atl.  506,  32  JU.  R.  A 
539.  The  reason  for  this  rule  is  that  the  earner  contracts  with  the 
passengers  and  shippers  to  cany  them  and  their  property  with  reason- 
able saietyi  and  the  failure  so  to  do  is  equally  a  breach  of  this  contract, 
whether  it  results  from  negligence  in  the  discharge  of  the  duties  of  the 
master  or  of  those  of  the  servants.  There  is,  however,  no  such  con- 
tract between  the  railroad  company  and  its  employ^.  Their  relations 
and  their  liabilities  are  governed  by  the  relative  duties  imposed  upon 
them  by  the  law.  They  join  in  a  dangerous  occupation.  The  serv- 
ants know  its  dangers  as  well  as  the  master.  If  they  are  operating 
over  the  railroad  or  in  the  yards  of  a  corporation  which  does  not  em- 
ploy them,  they  are  aware  of  that  fact  and  of  the  risk  of  atxident  from 
the  negligence  of  the  employes  of  that  corporation.  All  these  risks 
which  they  know,  or  which  they  might  know  by  the  exercise  of  rea- 
sonable prudence  and  diligence,  excepting  only  those  dangers  whidi 
it  is  the  positive  duty  of  the  master  to  protect  them  from,  they  assume 
as  between  themselves  and  their  master  when  they  enter  upon  and 
continue  in  the  employment  They  may  undoubtedly  recover  of  those 
who  are  jgutlty  of  the  negligence  which  causes  their  injury  just  as  they 
may  recover  of  any  stranger  who  commits  a  tortious  act  that  infiicts 
injury  upon  them  while  mey  are  operating  their  trains.  This  is  all 
tluit  the  cases  of  Lockhart  v.  Railroad  Co.  (C.  C.)  40  Fed.  631,  and 
McMarshall  v.  Railway  Co.,  80  Iowa,  757,  45  N.  W.  1065,  20  Am.  St. 
Rep.  445,  cited  by  plaintiff  in  error's  counsel,  decide. 

But  their  master  does  not  assume  and  is  not  liable  to  them  for  the 
negligence  of  the  servants  of  the  licensing  company  when  the  latter 
are  not  engaged  in  the  discharge  of  the  positive  duties  of  the  master. 
Clark  V.  Railroad  Co.,  93  111.  43 ;  Byrne  v.  Railroad  Co.,  9  C.  C.  A. 
666,  61  Fed.  605,  608,  24  L.  R.  A.  693 ;  Miller  v.  Railway  Co..  76 
Iowa,  655,  659,  39  N.  W.  188,  14  Am.  St.  Rep.  258;  Hilsdorf  City 
of  St.  Louis,  45  Mo.  94,  98,  100  Am.  Dec.  352. 

On  the  other  hand,  the  master  cannot  renounce  his  absolute  duties 
to  his  servant,  or  so  delegate  them  to  another  as  to  relieve  himself  from 
liability  for  their  discharge,  and  a  railroad  company  which  operates  its 
train  over  another's  road  remains  liable  to  its  servants  for  any  failure 
of  the  employ^  of  the  latter  in  their  discharge  of  the  positive  duties 
of  the  master.  Stetler  v.  Railway  Co.,  46  Wis.  497,  1  N.  W.  112; 
Harding  v.  Transfer  Co.  (Minn.)  83  N.  W.  395;  Raikoad  Co.  v. 
Dorsey  (Tex.  Sup.)  18  S.  W.  444. 

The  Great  Western  Railway  Company,  therefore,  was  liable  to  the 
plaintiff  for  any  negligence  of  the  servants  of  the  depot  company  in 
the  discharge  of  the  absolute  duties  of  the  master  which  contributed 
to  the  death  of  Brady,  and  for  that  negligence  only ;  and  the  6rst  ques- 
tion presented  to  the  court  was  whether  or  not  the  testimony  presented 
any  substantial  evidence  of  such  negligence  which  would  warrant  the 
jury  in  returning  a  verdict  to  that  effect.  There  is  always  a  pre- 
liminary question  for  the  judge  at  the  close  of  the  evidence  before  a 
case  can  be  submitted  to  the  jury,  and  that  question  is  not  whether 
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or  not  there  is  any  evidence,  but  whether  or  not  there  is  any  substan- 
tial evidence  upon  which  the  jury  can  properly  render  a  verdict  in  favor 
of  the  party  who  produces  it.  Railway  Co.  v.  Belliwith,  83  Fed.  437, 
441,  28  C.  C.  A.  358,  362,  55  U.  S.  App.  113,  t2i;  Association  v. 
Wilson,  100  Fed.  368,  370,  40  C.  C.  A.  411,  413;  CommisGioners  v. 
Clark,  94  U.  S.  syS,  284,  24  L.  Ed.  59;  North  Pennsylvania  R.  Co.  v. 
Commercial  Nat.  Bank,  123  U.  S.  727,  733,  8  Sup.  Ct.  266,  31  L.  Ed. 
287;  Railway  Co.  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35 
L.  Ed.  213;  Laclede  Fire-Brick  Mfg.  Co.  v.  Hartford  Steam  Boiler 
Inspection  &  Ins.  Co.,  60  Fed.  351,  354,  9  C.  C.  A.  i,  4,  19  U.  S.  App. 
510.  515 ;  Gowen  v.  Harley,  56  Fed.  973, 6  C  C,  A.  190, 12  U.  S.  App. 
574,  585;  Motey  V.  Granite  Co.,  74  Fed.  155,  157,  20  C.  C.  A.  366, 
368,  36  U.  S.  App.  682,  687. 

It  is  not  claimed  that  the  railroad,  the  switches,  or  any  of  the  appa- 
ratus of  the  Union  Depot  Company  were  defective,  or  that  there  was 
any  negligence  in  their  construction  or  maintenance.    It  is,  however, 
ur^d  that  there  was  evidence  that  that  company  was  negligent  (.1) 
in  promulgating  reasonable  rules,  (2)  in  failing  to  employ  a  suffi- 
cient number  of  switchmen,  and  (3)  in  exercising  control  and  super- 
vision of  the  operation  of  its  yard.   This  argument  in  support  of  this 
position  proceeds  upon  the  assumption  that  there  was  evidence  in  this 
record  from  which  the  inference  may  properly  be  drawn  that  there 
was  no  rule  or  supervision  of  the  depot  company  which  required  a 
switchman  to  be  in  attendance  in  the  yards  and  to  protect  cars  placed 
upon  the  dead  track  by  turning  the  switches  between  11  o'clock  at 
night  and  5  o'clock  in  the  morning.    But  this  assumption  is  unwar- 
ranted by  the  evidence.    It  rests  on  this  statement  of  one  of  the  wit- 
nesses :   "From  my  experience  these  tracks  were  lined  up  anywhere 
after  II  o'clock  at  night  until  5  o'clock  in  the  morning,  so  that  it 
was  proper  to  oroce^  without  delay  or  bothering  a  switch  tender 
to  be  there."  This  testimony  does  not  indicate  that  no  switchman  was 
required  to  be  there  or  that  no  switchman  was  there  during  these 
hours.    It  tends  to  show  that  there  was  one  in  attendance,  because  it 
speaks  of  bothering  him,  and,  if  he  had  not  been  there,  he  could  not 
have  been  bothered.   If  it  shows  anything,  it  proves  that  there  were 
one  or  more  switchmen  in  attendance,  but  that  it  was  proper  for  Brady 
to  proceed  without  bothering  them,  because  at  the  hour  when  he 
passed  through  the  yards  the  tracks  were  usually  lined  up  and  clear. 
Other  portions  of  the  testimony  of  this  witness  make  it  plain  that  it 
was  the  custom  and  practice  of  the  depot  company  to  liave  switchmen 
in  the  yards,  to  protect  cars  left  on  this  dead  track,  at  all  hours  of  the 
day  and  night.   He  says : 

'TTbere  was  liable  to  be  some  transferring  at  night  and  placing  of  care  on 
the  dead  track.  •  •  •  It  was  the  duty  of  the  switch  tenders  employed 
b7  the  XTnlim  Depot  Company  to  set  the  switches  In  this  locality,  Including 
tl»e  Bwltchea  that  led  to  and  from  the  transfer  track  referred  to.  •  •  • 
Ttie  crew  of  one  railroad  company  wonld  set  cars  there  to  be  afterwards 
taken  and  received  by  the  crew  of  another  company,  bat  the  cars  were  to 
be  Immediately  afterwards  taken  or  protected.  To  the  best  of  my  knowledge, 
tliey  were  always-  Immediately  taken  or  else  protected.  *  *  *  It  was  not 
the  defendant's  custom  to  have  any  one  at  the  dead  track  ta  question  to 
vnktdi  or  protect  cars  placed  upon  the  dead  track  by  other  companies.  It 
wM  tte  costiHD  for  tbe  Union  Diepot  swltclitenden  to  protect  those  cars.** 
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The  plain  effect  of  this  testimony  is  that,  while  it  was  not  the  duty 
or  the  custom  of  the  defendant  to  protect  these  cars,  it  was  the  in- 
variable custom  and  the  practice  of  the  switch  tenders  of  the  depot 
company  to  do  so,  both  by  night  and  by  day. 

Now,  the  burden  was  on  the  plaintiff  to  prove  the  negligence  upon 
which  its  counsel  relies.  The  legal  presumption  was  that  the  depot 
company  made  and  announced  reasonable  rules,  and  that  it  exercised 
reasonable  supervision.  Conceding  that  it  should  have  made  such 
rules,  and  should  have  exercised  such  supervision,  that  it  would  have 
been  the  duty  and  the  practice  of  its  switchmen  to  protect  this  re- 
frigerator car  on  the  dead  track  by  turning  the  switches  at  night, 
the  legal  presumption  is  that  it  made  such  rules  and  exercised  such 
supervision.  There  is  no  evidence  to  the  contrary,  and  the  necessary 
inference  from  the  testimony  is  that  this  terminal  company  fully  dis- 
charged its  duty,  for  the  evidence  is  that  it  was  the  duty  and  custom 
of  ail  the  switchmen  to  protect  these  cars,  and  the  only  conceivable 
way  in  which  this  duty  could  have  been  imposed  and  this  custom  es- 
tablished was  by  a  rule  and  supervision  which  required  it.  Such  a 
nile  and  supervision  constitutes  the  discharge  of  the  whole  duty  of 
the  depot  company  in  this  regard.  It  was  not  required  to  go  farther. 
The  duty  of  supervision  does  not  require  a  master  to  place  a  spy  or  a 
watchman  by  the  side  of  each  switchman  or  employe  to  see  that  he 
•  tischarges  his  duty.  It  is  enough  that  reasonable  rules  arp  estab- 
lished and  made  known  to  him,  and  that  a  supervision  and  control  are 
exercised  which  establish  the  custom  <rf  compliance  with  them.  The 
legal  presumption  is  that  the  servant  as  well  as  the  master  will  dis- 
charge his  duty,  and  upon  this  presumption  the  master  has  the  right  to 
rely  in  the  performance  of  his  duty.  There  was  no  evidence  in  this 
case  which  would  have  sustained  a  finding  of  the  jury  that  there  was 
any  negligence  on  the  part  of  the  depot  company  in  promulgating 
rules  for,  or  in  exercising  supervision  over,  the  operation  of  its  rail- 
roads and  yards. 

There  is  no  claim  that  it  did  not  employ  competent  servants,  but  it 
is  said  that  it  did  not  engage  a  sufficient  number  of  them.  The  sug- 
gestion is  without  support  in  the  evidence.  The  only  testimony  on 
the  subject  is  that  there  were  something  like  icq  switches  in  the 
yard,  and  three  or  four  switchmen,  who  did  nothing  but  throw  them. 
There  was  no  evidence  that  these  switchmen  were  at  any  time  insuf- 
ficient in  number  to  speedily  and  carefully  work  l  .e  switches,  much  less 
that  they  were  so  in  the  night  when  this  accident  happened  and  when 
the  business  in  the  y^ird  was  necessarily  light.  Nor  was  there  any  evi- 
dence that  the  accident  was  the  effect  of  a  lack  of  employes.  The 
result  is  that  there  was  not  only  no  evidence  from  which  the  infer- 
ence could  have  been  fairly  drawn  that  the  depot  company  was  ^ilty 
of  negligence  in  the  discharge  of  any  of  the  positive  duties  of  the 
master,  but  the  legal  presumptions  and  the  testmiony  alike  concur  in 
establishing  the  conclusion  that  it  completely  discharged  these  duties, 
and  that  the  sole  cause  of  the  accident  was  the  negligence  of  one  or 
more  servants  in  the  discharge  of  the  primary  duties  imposed  upon 
tliem.   The  defendant,  therefore,  was  not  liwle  on  aooouot  of  its 
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own  negligence  or  on  account  of  the  negligence  of  the  depot  company 
in  the  discharge  of  the  absolute  duties  of  the  master. 

The  second  proposition  of  counsel  for  the  plaintiff  in  error  is  that 
the  depot  company  and  its  employes  were  fellow  servants  of  Brady 
and  the  other  employes  of  the  defendant,  and  that  the  latter  is  liable 
for  their  negligence  in  failing  to  turn  the  switches  and  protect  the 
refrigerator  car  under  the  Minnesota  statute,  which  reads: 

"Every  railroad  corporation  owning  or  operatlDg  a  railroad  In  this  stnte 
shall  be  liable  for  all  damages  sustained  by  any  agent  or  s^act  thereof  by 
reason  of  tlie  negligence  of  any  other  agent  or  servant  tboreof,  witbout  con- 
trllmtory  negUgence  on  hia  part"  St  Hlnn.  1894,  9  2701. 

Let  it  be  borne  in  mind  in  the  consideration  of  this  contention  that, 
if  there  was  any  act  of  negligence  on  the  part  of  the  servants  of  the 
depot  company  established  in  this  case,  it  was  the  failure  of  its  switch- 
men to  throw  the  switches  and  protect  the  refrigerator  car  when  placed 
on  the  dead  track.  The  question,  then,  is  whether  at  the  time  this 
car  was  set  upon  the  track,  and  the  switchmen  of  the  depot  company 
failed  to  turn  the  switches,  they  were  the  agents  or  servants,  or 
their  master  was  the  agent  or  servant  of  the  defendant,  so  that 
the  latter  may  be  held  for  their  carelessness  under  the  doctrine  of 
respondeat  superior.  This  question  must  be  answered  by  a  deter- 
mination of  the  question  whether  or  not  the  defendant  had  the  power 
to  command  these  switchmen,  and  to  direct  them  what  to  do  and 
where  to  do  it,  when  that  car  was  set  upon  the  track.  The  power 
of  control  is  the  test  of  liability,  under  the  maxim  respondeat  supe- 
rior. If  the  master  cannot  command  the  alleged  servant,  then  the 
acts  of  the  latter  are  not  his,  and  he  is  not  responsible  for  them.  If 
the  principal  cannot  control  and  direct  the  alleged  agent,  then  he  is 
not  his  agent,  and  the  principal  is  not  liable  for  his  acts  or  his  omis- 
sions. In  such  case  the  maxim  respondeat  superior  has  no  applica-  - 
tion,  because  there  is  no  superior  to  respond.  In  an  action  against 
an  all^^  master  or  principal  for  the  act  of  his  alleged  sen'ant  or 
agent  under  the  maxim  respondeat  superior,  there  can  be  no  recovery 
in  the  absence  of  the  right  and  power  in  the  former  to  command  or 
direct  the  latter  in  the  performance  of  the  act  charged,  because  in 
such  a  case  there  is  no  superior  to  answer.  Atwood  v.  Railway  Co. 
(C.  C.)  72  Fed.  447,  454,  455 ;  Byrne  v.  Railroad  Co.,  9  C.  C.  A.  666, 
61  Fed.  60s,  608,  24  L.  R.  A.  693;  Hilsdorf  v.  City  of  St.  Louis,  45 
Mo.  94,  98,  100  Am.  Dec.  352;  Tovim  of  Pawlet  v.  Rutland  &  W. 
R.  Co.,  28  Vt.  297,  300;  Miller  v.  Railroad  Co.,  76  Iowa,  655,  659, 
30  N.  W.  188,  14  Am.  St.  Rep.  258;  Wood,  R.  R.  §388 ;  Donovan  v. 
Construction  Syndicate  [1893]  i  Q.  B.  Div.  629;  Rourke  v.  Colliery 
Co.,  2  C  P.  Div.  20s. 

Let  us  test  the  claim  of  the  counsel  for  the  plaintiff  by  this  rule. 
The  defendant  was  a  railway  corporation  which  owned  and  operated 
railroads  from  St.  Paul  to  Chicago  and  from  St.  Paul  to  Kansas  City^ 
The  depot  company  was  a  corporation  of  the  state  of  Minnesota  which 
owned  and  operated  the  union  passenger  depot  and  the  transfer  yard 
in  the  dty  of  St.  Paul.  Its  capital  stock  was  $350/)00,  and  this  stock 
had  been  taken  in  equal  amounts  bv  seven  railroad  corporations,  which 
used  the  yard  and  the  depot,   it  had  mortgaged  its  property  for 
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$250,000.    On  January  15, 1894,  it  made  a  contract  with  the  defendant 
in  which  the  parties  agreed  that  the  railway  company  should  have  the 
use  of  the  station  and  yard  of  the  depot  company  with  the  other  six 
railroad  corporations  until  1979.  and  that  it  would  make  thu  station 
its  main  passenger  depot  in  St.  Paul ;  that  the  depot  company  would 
maintain  and  operate  with  its  own  employes  its  station  and  its  yard; 
that  it  would  provide  all  necessary  buildmgs  and  madiin^  and  all 
needed  mechanics  and  workmen;  that  the  defendant  would  pay  its 
proportionate  share  to  be  fixed  by  the  board  of  directors  of  the  depot 
company  of  the  aggregate  annual  rental  of  the  property  of  the  latter 
company,  which. should  consist  of  the  current  expenses  of  maintaining 
and  operating  the  depot  and  yards,  the  interest  on  its  mortgage  debt, 
and  a  dividend  of  6  per  cent,  on  its  capital  stock,  less  the  income  de- 
rived from  the  rent  of  the  use  of  the  privileges  in  or  on  the  property  to 
others  than  the  seven  railroad  companies;  that  the  depot  company 
should  have  the  exclusive  right  and  power  to  establish  reasonable 
rules  and  regulations  for  the  operation  of  the  property  used,  and  that 
the  railway  company  should  comply  with  them;  that  the  depot  com- 
pany would  permit  the  railway  company  to  transfer  to  and  receive  from 
other  companies  passenger  and  freight  cars,  engines,  and  trains 
through  its  yard;  that  the  depot  company  should  have  the  general 
control,  management,  and  supervision  of  the  passenger  depoti  grounds, 
tracks,  and  railways  constituting  its  property,  and  of  the  business  con- 
ducted thereon ;  "that  inasmuch  as  the  officers,  agents,  and  employes 
of  the  party  of  the  first  part  (the  depot  company)  are  in  fact  employed 
for  and  in  furtherance  of  the  business  of  the  companies  using  said 
grounds"  the  depot  company  shall  not  be  liable  to  the  railway  com- 
pany for  any  damage  resulting  to  the  latter  from  the  negligence  of 
the  servants  of  the  former,  and  the  railway  company  will  indemnify 
the  depot  company  against  any  claims  for  damages  caused  by  its  en- 
gines or  cars,  or  by  the  negligence  of  the  employes  of  the  depot  com- 
pany while  acting  for  or  in  furtherance  of  the  business  of  the  rai]\vay 
company,  or  as  the  mutual  servant  of  both. 

Counsel  seize  upon  the  stipulation  of  this  contract  last  quoted,  and 
insist  that  by  it  the  depot  company  and  its  servants  are  made  the  agents 
and  the  servants  of  the  defendant,  because  it  recites  that  they  are  cm- 
ployed  for  and  in  furtherance  of  the  business  of  the  companies  using 
the  grounds,  and  because  it  promises  indemnity  agfainst  their  negli- 
gence when  acting  in  furtherance  of  the  business  of  the  defendants  or 
as  mutual  agents  of  both.  But  the  relation  of  the  parties  to  this  con- 
tract is  not  to  be  determined  by  a  single  excerpt  from  it  It  must  be 
found  by  a  careful  perusal  and  interpretation  of  the  entire  agreement. 
When  the  entire  contract  is  read,  the  true  intent  of  the  parties  is 
ascertained,  and  the  test  of  the  power  of  the  defendant  to  command 
and  direct  the  switchmen  in  the  performance  of  the  fatal  act  of  neg- 
ligence is  applied,  there  can  remain  little  doubt  that  they  were  neither 
the  servants  nor  agents  of  the  defendant,  and  that  it  was  not  liable  for 
their  omission.  The  express  provisions  of  the  contract  that  the  depot 
company  should  have  the  exclusive  management  and  control  of  the 
station  grounds  and  railroads  and  of  the  business  thereon,  the  exdu- 
sive  right  and  power  to  make  rules  and  regulations  for  dieir  operation^ 
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and  that  It  should  furnish  the  employ^  to  carry  on  this  business,  can- 
not fail  to  prevail  over  the  mere  recital  on  which  counsel  reUes  for 

success,  and  they  demonstrate  the  fact  that  the  defendant  company 
was  without  any  power  or  authority  to  control  or  direct  the  switchmen 
in  the  discharge  of  any  of  their  duties.  It  had  no  right  to  turn  a 
switch  or  to  command  any  employ^  of  its  own  or  of  any  other  com- 
pany to  throw  one.  The  limit  of  its  privilege  was  its  right  to  de- 
mand that  its  cars  and  trains  should  be  transferred  under  its  agree- 
ment ;  but  the  exclusive  power  to  determine  and  to  dired:  its  servants 
how,  when,  and  where  this  transfer  should  be  made  was  expressly  re- 
served to  the  depot  company. 

The  provision  that  the  defendant  will  indemnify  the  terminal  com- 
pany against  Claims  for  damages  arising  out  of  the  acts  and  omissions 
of  the  tatter's  servants  while  acting  in  furtherance  of  the  business  of 
the  defendant  or  as  the  mutual  agents  of  both  cannot  change  the  es- 
tablished relations  of  the  parties.  It  is  nothing  but  a  contract  of 
indemnity,  and  a  contract  of  indemnity  d6es  not  make  the  persons 
against  whose  acts  the  indemnity  is  in'omised  the  agents  or  servants 
of  the  indemnifier. 

Nor  is  there  anything  inconsi^ent  with  this  condosioo  and  with  the 
express  stipulations  of  the  contract  that  the  depot  company  shall  have 
the  exclusive  control  and  management  of  its  yards  and  servants  in 
the  recital  that  the  latter  are  employed  for  and  in  furtherance  of  the 
business  of  the  companies  using  the  grounds.  The  servants  of  con- 
tractors for  the  construction  of  buildings,  of  railways,  and  of  machinery 
are  employed  in  furtherance  of  the  business  of  the  parties  with  whom 
sudi  contracts  are  made.  But  the  latter  are  not  the  superiors  of  such 
servants,  within  the  meaning  of  the  doctrine  respondeat  superior.  In 
the  same  way  the  servants  of  the  depot  company  were  employed  for, 
and  in  furtherance  of  the  business  of,  the  companies  using  the  yards. 
Yet  not  one  of  those  companies  was  their  superior,  within  the  true 
interpretation  of  the  maxim  here  invoked,  because  no  one  of  them  had 
the  right  to  control,  direct,  or  command  these  servants  how,  when,  or 
where  they  should  discharge  their  duties.  Their  acts  and  omissions, 
therefore,  were  not  the  acts  or  omissions  of  the  railway  companies, 
and  they  cannot  be  charged  with  liability  for  them. 

The  next  contention  o?  counsel  is  that,  if  the  switchmen  were  not 
the  g:eneral  agents  of  the  defendant,  yet  in  the  omission  to  throw  the 
switches  when  the  refrigerator  car  was  set  upon  the  track  they  were 
acting  in  its  business,  and  were  its  servants  pro  hac  vice.  This  posi- 
tion is  untenable  for  two  reasons.  In  the  first  place,  the  act  of  neg- 
ligence was  not  committed  when  the  switchmen  were  acting  for,  or 
in  the  business  of,  the  defendant.  It  was  committed  when  they  were 
acting  for,  and  in  the  bu»ness  of,  one  of  the  other  companies  using 
the  grounds,  viz.,  in  the  business  of  that  company  which  deposit^ 
the  car  upon  the  dead  track.  The  testimony  is  that  it  was  the  duty 
and  the  custom  of  these  switchmen  to  protect  every  car  deposited  on 
the  track  at  the  time  it  was  left  there  by  then  throwing  the  switches. 
It  was  in  the  transaction  of  the  business  of  the  company  whidi  left 
this  car,  and  not  in  the  transaction  of  the  business  of  the  defuidant 
or  ol  any  other  company,  that  this  duty  devolved  upon  .the  switch-* 
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men.  This  is  demonstrated  by  the  fact  that  this  duty  never  would 
have  been  imposed  vpon  them  at  aU  if  the  car  had  not  been  left  upon 
the  track.  Before  it  arrived  there  the  switches  and  the  track  were 
in  proper  position  for  the  passage  of  the  defendant's  train.  If  the 
car  had  not  been  placed  there,  no  change  of  the  switches,  no  act  on 
their  part,  wotild  have  been  required  of  the  switchmen.  The  de- 
posit of  the  car  imposed  upon  them  the  duty  to  immediately  throw 
the  switches  to  protect  it.  This  duty  would  have  been  as  hilly  im- 
posed and  the  negligence  of  these  switchmen  would  have  been  as  com- 
plete if  the  defendant  had  never  run  another  engine  or  train  upon  the 
tracks  after  the  car  was  deposited.  The  fatal  act  of  negligence  was 
not  committed  in  furtherance  of  any  business  of  the  defendant,  and  it 
is  only  when  the  servant  of  another  is  engaged  in  transacting  the 
business  of  the  defendant  that  he  can  be  held  to  be  the  latter's  servant 
pro  hac  vice. 

In  the  second  place,  if  the  switchmen  had  committed  the  act  of 
negligence  in  furtherance  'of  the  business  of  the  defendant,  they  would 
not  tuive  been  the  servants  of  the  Utter,  because  by  the  express  terms 
of  the  contract  between  the  two  corporations  and  by  the  testimony 
these  switchmen  would  not  have  been  subject  to  the  control  or  the 
direction  of  the  defendant.  The  testimony  is  that  they  were  employed 
and  paid  by  the  depot  company,  that  they  had  exclusive  control  of 
the  switches,  and  that  no  servant  of  the  defendant  was  permitted  to 
touch  them.  The  contract  is  that  the  depot  company  has  the  exclu- 
sive management  and  control  of  the  grounds,  railways,  business,  and 
necessarily  of  the  employes  who  do  the  business  of  that  corporation. 
This  stipulation  vests  this  power  of  control  and  direction  of  the 
switchmen  in  the  depot  company  just  as  absolutely,  and  deprives 
the  defendant  of  it  just  as  completely,  when  they  are  assisting  to 
transact  the  business  of  the  latter,  as  when  they  are  acting  in  further- 
ance of  the  business  of  other  railway  companies  or  of  the  depot 
company.  They  could  not,  therefore,  have  been  the  servants  pro 
hac  vice  of  the  defendant  in  the  transaction  of  its  business  in  this 
yard,  because  they  could  not  have  been  subject  to  its  command  or 
direction,  under  the  contract  and  the  testimony.  Railroad  Co.  v. 
Craft,  i6  C.  C.  A.  175,  69  Fed.  124.  129;  Railroad  v.  Stoemier,  2 
C.  C.  A.  360,  51  Fed.  518,  520;  KastI  v.  Railroad  Co.,  114  Mich. 
53.  55.  58,  72  N.  W.  28;  Phillips  v.  Railway  Co.,  64  Wis.  475.  486, 
25  N.  W.  544;  Sawyer  v.  Railroad  Co.,  27  Vt.  370,  380;  Zeigle. 
v.  Railroad  Co.,  52  Conn.  543,  555,  556;  Railroad  Co.  v.  Armstrong, 
49  Pa.  186;  Philadelphia,  W.  &  B.  R.  Co.  v.  State,  58  Md.  372. 

The  cases  cited  by  counsel  for  the  plaintiff  in  error  where,  as  in 
Rourke  v.  Colliery  Co.,  46  Law  J.  C.  P.  283,  an  employer  lends  his 
men  to  another  to  perform  services  for  him  and  under  bis  direction ; 
as  in  Johnscm  v.  City  of  Boston,  118  Mass.  114,  where  he  rents  them 
to  a  city  to  work  with  its  servants  under  its  direction  in  constructing 
a  sewer;  or  as  in  Ewan  v.  Lippincott,  47  N.  J.  Law,  192,  54  Am.  Rep. 
148,  and  Wiggett  v.  Fox,  11  Exch.  832.  where  he  furnishes  them  to 
others  to  pCTform  services  for  them  under  their  control;  or  as  in 
Railway  Co.  v.  Peyton,  106  111.  534,  46  Am.  Rep.  705;  Vary  v.  Rail- 
■  road  Co;,  42  Iowa,  246;  Taylor  v.  Railroad  Co.,  45  Cal.  333;  Miller 
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T.  Railroad  Co.,  154  Pa.  474,  26  Atl.  779;  and  Mills  v.  Railroad  Co., 
2  MacArthnr,  314, — where,  under  the  agreement  between  two  indi- 
vidual conipanies,  the  employ^  of  the  one  becomes  subject  to  the  con- 
trol and  direction  of  the  other  in  the  very  matter  wherein  the  negli- 
gence is  committed, — are  plainly  distinguishable  from  the  case  before 
us  by  the  fact  that  in  each  of  these  cases  the  power  to  command, 
direct,  and  control  all  the  emj^oy^s  in  respect  to  the  negligent  act  was 
vested  in  the  master  of  the  servant  injured.  The  case  ol  Murray  v. 
Railroad  Co.  (Conn.)  34  Atl.  508,  32  L.  R.  A.  539,  is  not  in  point,  be- 
cause the  cause  of  action  in  that  suit  was  based  on  a  contract  with  a 
passenger;  and  the  case  of  RailrcMul  Co.  Dorsey  (Tex.  Sup.)  18 
S.  W.  444,  has  no  application  to  this  issue,  because  the  negligence 
there  charged  was  a  breach  of  one  of  the  absolute  duties  of  the  master 
resulting  in  a  defect  of  the  cars  and  track. 

In  the  case  in  hand  Brady  was  employed,  paid,  and  commanded 
by  the  defendant.  The  switchmen  were  employed,  paid,  and  di- 
rected by  the  depot  company.  Neither  corporation  had  any  con- 
trol over  the  men  in  the  employment  of  the  other ;  neither  corporation 
could  select,  employ,  or  discharge  them.  The  defendant  never  had 
any  right  or  power  to  direct  the  switchmen  of  the  depot  company 
what  to  do  or  where  or  how  they  should  discharge  their  duties. 
Their  acts,  therefore,  were  not  its  acts,  it  was  not  liable  for  their 
negligence,  and  they  were  not  the  fellow  servants  of  Brady. 

Finally,  it  is  contended  that  the  seven  railroad  companies  which 
held  the  stock  of  the  depot  company  were  partners,  and  that  each 
of  them  is  therefore  the  co-employ6  of  all  the  servants  of  the'  depot 
company  and  liable  for  all  their  torts.  In  the  discussion  of  this 
proposition  cases  are  cited  wherein  one  corporation  which  held  all 
die  stock  of  another  owned  a  part  of  its  motive  power,  and  em- 
ployed and  controlled  its  agents  and  servants,  was  held  liable  for 
its  infringement  of  a  patent  (Railroad' Co.  v.  Winans,  17  How.  30, 
15  L.  Ed.  27),  and  where  three  individual  partners  in  operating  a 
coach  line  were  held  liable  for  the  negligence  of  the  driver  of  one 
(Bostwick  v.  Champion,  11  Wend.  571).  But  these  and  similar  au- 
thorities  have  little  tendency  to  support  the  theory  that  this  depot 
company  is  a  partnership,  and  that  each  of  its  stockholders  is  liable 
for  all  of  its  torts.  It  acquired  its  charter  from  the  state  of  Min- 
nesota. The  requisite  acts  have  been  done  under  the  statutes  of 
that  state  to  make  it  a  corporation.  Those  statutes  declare  that, 
those  acts  having  been  performed,  it  is  a  corporation.  It  has  is- 
sued and  sold  its  stock.  It  has  made  its  mortgage  and  it  has  trans- 
acted the  business  for  which  it  was  chartered  for  many  years.  The 
laws  of  Minnesota  prescribe  the  duties  and  fix  the  liabilities  of  its 
stockholders.  These  are  not  the  duties  and  liabilities  of  partners. 
The  stockholders,  it  is  true,  have  made  contracts  with  the  corpora- 
tion;  but  there  is  nothing  in  those  contracts  which  dissolves  the 
corporation,  impairs  its  existence,  or  changes  the  legid  relation  of 
the  holders  of  its  stock  to  the  legal  entity  which  issued  it  from  that 
of  stockholders  to  that  of  partners.  There  is  nothing  illegal  or 
inequitable  in  the  contracts.  The  law  of  the  land  fixes  the  liability 
cf  the  parties  to  them,  and  that  liability  is  not  that  of  partners.  Tbic 
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fact  that  under  these  agreements  the  stockholders  share  the  i»'os- 
perity  and  adversity  of  their  corporation  has  no  tendency  to  prove 
that  they  are  partners,  because  the  stockholders  of  all  corporations 
sh^re  the  same  fate.  The  deeds  of  these  stockholders  will  not  con- 
vey the  property  of  the  corporation.  Their  only  control  of  it  is 
by  the  vote  of  its  stock,  and  by  the  contracts  it  makes,  and  it  has 
every  attribute  of  a  corporate  entity,  while  they  have  every  attribute 
of  stockholders.  Neither  it  nor  its  employes  are  subject  to  the 
command  or  control  of  any  of  its  stockholders,  within  the  maxim 
respondeat  superior,  and  neither  it  nor  its  servants  are  either  the 
ageuts  or  the  servants  of  the  defendant,  under  the  fellow  servant 
law  of  the  state  of  Mmnesota. 

The  result  is  that  there  was  no  substantial  evidence  in  support 
of  the  alleged  cause  of  action  in  this  case,  and  the  court's  instruc- 
tion to  the  jury  to  return  a  verdict  for  the  defendant  was  right. 
That  judgment  is  accordingly  affirmed. 

CALDWELL,  Circuit  Judge,  dissents. 


Cbattkl  Mortoages— Removal  or  Profbbtt  bt  Hortqaoor— Lacrks  or 

MOBTOAOEB. 

A  mortga^  In  a  chattel  mortgage  takoi  under  the  laws  of  TexajK. 
which  require  him,  Id  case  the  property  shall  be  removed  Into  an- 
other county,  to  record  his  mortgage  In  such  county  within  four  months, 
under  the  penalty  of  rendering  the  mortf^ge  void  as  against  creditors 
of  the  mor^gor  or  purchase  without  notice,  Is  tMnuld  to  exwcise  rea- 
sonable diligence  to  give  notice  of  and  proteet  bis  Uen  in  case  the  prop- 
erty iB  removed  into  another  state;  and  where  a  mortgagee  bad  knowl- 
edge that  property  included  In  his  mortgage  had  t>eeD  taken  by  tbe 
mortgagor  Into  an  adjoining  county  In  Louialaua,  but  permitted  It  to 
remain  there  three  years  without  taking  any  steps  to  assert  his  daim 
or  give  notice  of  It,  although  It  was  loug  past  due,  he  will  be  barred 
by  lachea  from  enforcing  bis  Hen  after  the  property  has  been  smreptl- 
tlonsly  brought  back  into  Texas  by  the  mortgagor,  as  against  one  who 
purchased  It  for  Talus  and  without  notice  undw  an  execution  sale  in 
Louisiana;  and  this  allliough  he  could  not  have  recorded  or  enforced 
his  mwtgagB  nndw  the  laws  of  Louisiana,  where  he  had  ample  time  to 
have  reduced  his  claim  to  Judgment  and  sold  the  propert?  on  execution. 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District,  of  Texas. 

F.  H.  Prendergast,  for  appellant. 
Chas.  S.  Todd,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Cireuit  Judge.  On  November  9, 1895.  one  L.  C  Smith 
executed  a  chattel  mortgage  to  W.  S.  Johnson,  on  15  mules  and  other 
personal  property,  to  secure  said  Johnson  for  his  indorsement  of  the 
note  of<>aid>Sltinii  to  the  First  National  Bank,  of  Atlanta,  Tex.,  for 


GREENE  V.  BENTLET  et  aL 
(Circuit  Oodrt  of  Appeals.  Fifth  Cltenlt  February  Uv  1SQ2.) 
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$875,  arid  **also  to  secure  the  payment  of  an  open  account  due  E.  M. 
Greene  [appellant]  amounting  to  $1,340,  which  stands  charged  to 
Smith  &  Johnson.     The  mortgage  was  executed  and  duly  recorded 
in  Cass  county,  Tex.,  and  all  the  parties  to  it  reside  there;  but  it  did 
not  recite  where  the  property  was  situated  at  the  time,  and  it  does  not 
dearly  appear  from  the  evidence.   At  that  time  Smith  was  at  work 
with  the  mules  on  the  Kansas  City,  Pittsburg  &  Gulf  Railroad,  and 
hauling  from  Atlanta  to  said  railroad.   The  railroad  runs  through 
Cass  county,  Tex.,  a  short  distance  (about  10  miles),  then  crosses  the 
state  line,  and  continues  southward  through  Caddo  parish,  in  the  state 
of  Louisiana,  for  about  200  miles.    Soon  after  the  execution  of  the 
mortgage.  Smith  carried  10  of  the  mortgaged  mules  to  Louisiana, 
and  they  were  in  Louisiana  nearly  all  the  time  from  the  fall  of  1895 
until  September,  1898.    On  June  21,  1897,  Smith  executed  his  note 
to  L  L.  Safferstone,  at  Shreveport,  La.,  for'$334.44,  on  which  Saffer- 
stone  brought  suit  in  the  First  judicial  district  court  of  Caddo  parish, 
La.,  on  the  20th  day  of  December,  1897.   On  February  7,  1898,  I. 
L.  SafTerstone  recovered  judgment  against  Smith  in  said  suit  on  said 
note.    On  February  24,  1898,  a  writ  of  fieri  facias  was  issued  on  said 
judgment,  and  on  February  28th  it  was  levied  on  10  of  the  mules  in 
controversy,  and  they  were  duly  advertised  to  be  sold  on  April  2, 
1898.    On  that  day  they  were  sold  under  said  writ  to  Hunter  Bros., 
of  Shreveport,  for  $350.   The  10  mules  were  immediately  delivered  to 
Hunter  Bros.,  who  permitted  them  to  remain  in  Smith's  apparent 
possession  until  September  20,  1898,  when  they  sold  them,  with  4  oth- 
ers which  th^  had  bought  from  Manning  or  Prater,  for  $700,  to 
appellees,  W.  J.  Bentley  &  Co.,  for  $1,200,  taking  three  notes,  at  30, 
60,  and  90  days,  for  $400  each,  which  notes  were  paid  in  due  course 
by  appellees.    At  the  time  Bentley  &  Co.  purchased  the  mules  they 
had  no  notice,  actual  or  constructive,  of  any  claim  of  appellant,  Greene, 
and  they  bought  in  good  faith,  for  value.    Hunter  Bros,  delivered  the 
mules  to  Bentley  &  Co.,  and  they,  being  engaged  in  United  States 
government  levee  work  on  Red  river,  put  them  on  their  work,  and,  at 
Smith's  request,  employed  him  to  work  them,  which  he  did  for  their 
account  until  December  4,  1898.   There  is  much  evidence  tending  to 
show  that  the  sale  under  execution  on  the  Safferstone  judgment,  the 
purchase  by  Hunter  Bros.,  and  the  subsequent  sale  by  Hunter  Bros, 
to  W.  J.  Bentley  &  Co.  were  simulations,  whereby  Smith  actually  re- 
tained his  ownership  of  the  mules  iri  question,  as  he  certainly  did  the 
possession ;  but,  on  the  whole  case,  we  follow  the  trial  judge  in  hold- 
ing to  the  contrary.    December  4,  1898,  without  the  knowledge  or 
consent  of  Bentley  &  Co.,  Smith  took  the  mules  off  the  work  in 
Louisiana,  and  carried  them  to  Atlanta,  Cass  county,  Texas,  and 
turned  them  over  to  appellant,  Greene,  to  satisfy  the  mortgage  debt 
Smith  owed  to  Greene.   Hedberg,  of  the  firm  of  Bentley  &  Co.,  im- 
mediately followed,  and  found  the  mules  in  Greene's  possession,  and 
demanded  them  of  him,  but  Greene  refused  to  give  them  up ;  claiming 
them  under  his  mortgage,  and  a  sale  by  Smith  to  satisfy  same.  Bent- 
ley &  Co.  instittited  a  suit  at  law  against  Greene  in  the  United  States 
circuit  court  for  the  Eastern  district  of  Texas  to  recover  the  muTesi  dr 
their  vahie,  and  for  damages.    Greene^  defendant  in  that  iuit,  pleiaded 
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to  the  jurisdiction  of  the  court,  but  the  plea  was  ovemUed  on  hearing 
of  testimony.  Greene  then  filed  this  bill  to  stay  the  action  at  law, 
and  for  foreclostve  of  the  mortgage.  No  injunction  was  granted,  but, 
on  full  hearing  of  the  evidence,  the  court  rendered  a  decree  in  favor  of 
the  appellees,  Bentley  &  Co.,  for  title  and  possession  of  the  mules, 
and  also  for  $70  as  damages,  from  which  decree  Greene  has  sued  out 
and  perfected  this  appeal. 

The  appellant  ccmtends  in  his  first  asagnment  of  error  that  a  valid 
lien  in  his  favM*  having  been  fixed  on  the  mules  in  Cass  .county,  Tex., 
the  lien  could  not  be  devested  or  destroyed  by  Smith's  removing  the 
mules  into  Louisiana.   As  against  Smith,  this  proposition  is  probably 
correct;  but  as  against  Bentley  &  Co.,  who  acquired  the  mules  in 
Louisiana  in  good  faith  and  without  notice,  and  under  the  circumstan- 
ces shown  by  the  evidence,  it  is  not  necessarily  correct.    Chattel  mort- 
gages are  unknown  to  the  laws  of  I^ouisiana,  and  cannot  be  enforced 
in  that  state.    Delop  v.  Windsor,  a6  La.  Ann.  185.    It  would  seem, 
therefore,  that  when  the  mules  in  controversy  were  moved  into  Louia- 
ana,  with  or  without  the  consent  of  the  appellant,  they  became  sub- 
ject to  the  laws  of  that  state,  and  the  Hen  of  the  Texas  mortgage 
lapsed,  or  at  least  remained  in  abeyance,  as  long  as  the  mules  remained 
in  Louisiana.    It  follows  that  the  mules  in  Louisiana  were  subjected 
to  seizure  and  sale  under  execution  against  Smith,  the  owner,  the  same 
as  if  no  mortgage  had  ever  been  granted ;  and,  if  full  faith  and  credit 
are  to  be  given  to  the  judicial  proceedings  in  Louisiana  (as  to  which 
see  Green  v.  Van  Buskirk,  5  Wall.  307,  18  L.  Ed.  599;  Id.,  7  Wall. 
139,  19  L.  Ed.  109),  the  purchaser  in  good  faith  at  such  execution 
sale  took  title  to  the  property.    But  it  is  not  necessary  in  this  case  to 
go  to  this  extent  to  negative  appellant's  right  to  recover.   The  mules, 
m  question  were  removed  to  a  parish  in  Louisiana  Adjoining  Cass 
county,  Tex.,  where  the  appellant  and  his  debtor  both  lived,  and 
were  allowed  to  remain  in  Louisiana  for  nearly  three  years  without 
any  assertion  or  notice  whatever  of  appellant's  mortgage  rights ;  and 
this,  taken  in  connection  with  the  fact  that  Smith's  debt  to  appellant 
was  long  past  due,  was  such  laches  as,  in  our  judgment,  precludes  the 
appellant  from  now  asserting  his  title  on  the  unlawful  and  surrepti- 
tious  return  of  the  mules  by  Smith  to  Cass  county,  Tex.   The  Texas 
statute  under  which  appellant  claims  his  lien  reads  as  follows : 

"SJrery  deed,  mortgage,  or  other  writing  respectlns  tbe  title  of  p«3onal 
property  bereafter  executed,  which  by  law  ought  to  be  recorded,  sbaU  be 
recorded  In  tbe  clerk's  office  of  the  county  court  of  that  county  in  which  the 
property  shall  remain;  and  if  afterwards  the  person  clnlinlng  title  under 
such  deed,  mortgage  or  other  writing  shall  permit  any  person  In  whose 
possession  such  property  may  be,  to  remove  the  same  or  any  part  thereof 
out  of  the  coQuty  In  which  tbe  same  shall  be  recorded,  and  shall  not,  within 
fonr  months  after  such  remoTal,  cause  tbe  ssme  to  be  recorded  in  tbe 
county  to  which  such  property  shall  be  removed,  auch  deed,  mort^rnee.  or 
other  writing,  for  so  long  aa  It  shall  not  be  recorded  In  such  Inst  mentioned 
county,  and  for  so  much  of  tbe  iffoperty  aforesaid  as  shall  have  been  re- 
moved, shall  be  void  as  to  all  auditors  and  purcbasen  thereof  for  valuable 
consideration  without  notice."  2  Sayles*  Ann.  Civ.  8t  art  4051. 

If  the  mules  had  been  removed  to  an  adjoining  county  in  Texas,  and 
the  appellant  had  remained  quiet  for  four  months,  he  would  undoubt- 
edly, under  the  above  statute,  have  lost  his  lien,  as  against  purcliasers 
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for  ft  valuable  consideration,  without  notice.  While  it  is  very  true 
that  appellant  could  not  have  made  a  valid  record  of  his  lien  in  Louisi- 
ana, yet  with  diligence  he  could  have  there  asserted  his  claim  by  oth- 
erwise giving  notice;  and,  as  his  claim  was  lon^  pa,st  due,  he  could 
have  brought  a  suit  in  the  Louisiana  courts,  and,  if  his  claim  was  valid, 
hare  obtained  judgment,  and,  on  execution,  could  have  subjected  the 
mules  to  the  satis»ction  of  his  claim  long  before  the  appellees'  rights 
attached.  In  his  evidence,  appellant  admits  tliat  he  had  learned  that 
Smith  had  taken  the  mules  to  Louisiana,  but  he  does  not  say  when 
he  learned  the  fact;  nor  does  he  testify  to  any  diligence  whatever 
in  regard  to  asserting  his  lien.  If,  in  order  to  preserve  his  lien  when 
the  mortgaged  property  is  removed  to  an  adjoining  county  in  the 
same  state,  diligence  on  the  part  of  the  mortgagee  in  the  assertion  of 
his  rights  is  required,  a  fortiori  diligence  in  tiie  assertion  of  his  ri^ht 
is  required  when  the  mortgaged  property  is  removed  to  an  adjoimng 
parish  in  another  state,  where  such  mortgages  are  not  enforced.  This 
disposes  of  the  first  assignment  of  error,  and  also  of  the  second,  which 
asserts  the  same  contention  in  another  form. 

The  third  and  fourth  assignments  of  error,  which  assert  the  propo- 
sition that  Bentley  &  Co.  had  only  a  Uen  on  the  mules  in  controversy 
to  secure  a  debt,  which  Hen  was  void  under  the  law  of  Louisiana,  and 
the  fifth  and  sixth  assignments  ol  error,  which  deny  title  of  Bentley 
&  Co.  to  two  of  the  mules  in  controversy,  are  none  of  them  wdl  teken, 
because  they  are  not  supported  by  the  facts  as  shown  by  the  evidence, 
and  hereinbefore  recited. 

The  seventh  assignment  of  error,  to  the  eifect  that  the  coun  erred 
in  granting  to  W.  J.  Bentley  &  Co.  affirmative  relief  to  the  extent  of 
awarding  them  a  judgment  for  $70  damages,  is  well  taken,  becatise 
there  are  neither  pleadings  nor  evidence  to  warrant  such  judgment. 

This  disposes  of  all  errors  assigned,  and  our  conclusion  on  the 
whole  case  is  that  the  decree  appealed  from  should  be  amended  by 
striking  out  the  judgment  for  $70  damages,  and,  as  so  amended,  the 
same  should  be  affirmed,  at  costs  of  the  appellees,  and  it  is  so  ordered. 


THE  NO.  0, 
THE  Na  7. 

(GircQlt  Court  of  Appeals,  Second  Circuit  ICareb  18;  1902.) 

Nos.  55,  56. 

Kabitiiib  Libm— Hepaibs. 

Where  Ulwlant  was  asked  by  tbe  captain  of  certain  scows  of  whlcti 
be  was  to  cbnrse  to  repair  the  same^  and  tbe  r^iaira  were  necessary, 
and  were  made  in  a  foreign  port  at  the  direction  of  such  captain,  who 
was  without  funds  of  the  o'wner,  the  libelant  la  entitled  to  a  Hen  then- 
tor  on  the  MOWS,  which  were  the  only  means  of  credit  for  the  bills 
iDcnrred. 

Appeals  from  the  District  Court  of  the  United  States  for  the 
District  of  Connecticut. 

This  cause  comes  here  upon  appeals  from  decrees  of  the  -distriift 
court  for  the  district  of  Connecticut  in  favor  of  libelants,  to  sustam 
a  lien  against  proceeds  of  the  vessels  for  certain  repairs. 
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Le  Roy  S.  Gove,  for 'appellant. 
Henry  A.  Hull,  for  appellee. 

Before  WALLACE,  LACOMBE.  and  SHIPMAN,  Circi 

SHIPMAN,  Circuit  Judge.  The  Providence  Dry  Dock 
Railway,  libelant,  a  corporation,  in  the  city  of  Providence, 
in  June,  1S99,  indispensable  repairs  to  the  scows  No.  6  . 
to  the  amount  of  about  $1,000.  The  scows  had  no  indici 
ership  upon  them,  and  were  without  record  of  temporary 
Providence  was  not  their  home  port.  One  Capt.  Fen 
possession  and  charge  of  the  scows  when  they  were  tal 
shop  of  the  libelant.  He  ordered  the  repairs,  and  overs! 
rected  them.  At  this  time  the  libelant  was  repairing  th< 
the  Kershaw  plant, — a  plant  which  was  not  owned  by 
who  was  the  apparent  owner  of  the  scows,  but  which  he 
have  been  using.  The  libelant  at  first  thought  that  scov 
belonged  to  this  plant,  and  charged  the  repairs  accon 
discovered  the  mistake,  and  subsequently  kept  the  aca 
the  scows  6  and  7;  each  scow  being  charged  for  its  o^ 
During  the  repairs,  Ferret  had  entire  control  of  the  sc 
repairs  were  made  by  his  direction,  who  was  acting  as  th< 
and  who  was  directing  the  repairs  in  the  interest  of  the 
Brainard  was  without  credit.  These  repairs  were  neces 
made  in  a  foreign  port  at  the  direction  of  the  acting  ca] 
was  without  funds  of  the  owner,  and  were  made  upon 
of  the  scows,  which  were  the  only  means-  of  credit  fo 
wliich  were  incurred.    The  Grapeshot,  9  Wall.  129,  19  I 

The  decrees  are  affirmed,  with  interest  and  costs. 


(Clrcnlt  OoDrt  of  Appeals,  Fifth  Circuit  Pebmary  25.  1 

S.  B<kUiTT — Pleading — Amended  akd  BnppLEUEKTAL  Billp. 

A  plafntUt  who  bad  no  cause  of  action  at  the  time  of  the 
bIH  cannot,  by  amendment  or  a  supplemental  bill.  Introduce 
accrues  thereafter;  but  where  the  original  blU  states  a  cane 
although  defectivelj,  the  defects  may  be  cured  by  amen 
material  facts  occurring  aXtsr  the  bill  was  filed  may  be  bn 
a  supplemental  bUL 

ll  Save. 

Where  leave  Is  given  to  file  a  rapi^emental  bin  to  lutroa 
arising  snbsequent  to  the  filing  of  the  original  bill,  the  coort 
other  mattes  to  be  Incorporated  tha%ln  wbieli  mlj^t  bave  b 
Into  the  original  bill  by  amradment 

H  PabTNERSHIP— AcOOUBTnVG  BETWEEN  PAltTNEBS— KfOHT  OW  ACT 

Plaintiff  was  surrlvlns  member  of  a  firm  which  had  been 
bnslnesB  transactions  with  defendant  rdating  to  the  purcha 
oC  cotton.  The  firm  had  rendered  def^dant  accounts  co 
transactions,  which  had  been  received  without  objection,  ai 
quently  made  a  written  assignment  to  another  of  Its  "claln 
of  action"  against  defendant  "for  a  balance  due  upon  an  a 
•d.**  specifying  two  accounts  wblch  had  been  naAenA,  togeti 
all  of  mWh  transacthna.  Hie  asslgneo  bnragbt  aa  actloa  at 
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ccoonti,  against  wblch  defendant  BnccessfaUy  defended,  on  tbe  sroond 
ut  the  reUtlons  between  bim  and  tbe  firm  In  respect  \o  tbe  transac- 
ona  is  question  were  tbose  of  partners,  and  tbat  there  had  been  no 
cconntlng  between  them.  HelA,  that  plaintiff,  as  bottItIds  partner  of 
l8  firm,  had  the  right  to  maintain  a  Bult  In  eqnitr  agaioBt  defendant 
)r  an  accounting,  notwithstanding  the  assignment 

DITT— PlEADIMO — SOFPLBHENTAt.  BiLL. 

HaTlng  InatltDted  such  a  suit,  an  amended  and  Bupplementat  bill, 
led  b7  leave  of  court,  setting  out  tbat  since  tbe  flllng  of  the  original 
iU  the  assignee  of  tbe  account  stated,  who  bad  been  made  a  party  de- 
iodant,  bad  died,  but  had  previously  disclaimed  any  right,  title,  or 
iterest  In  the  cause  of  action,  and  tbat  his  executors  had  executed  a  re- 
ABe  of  the  same  to  plaintiff,  did  not  Btate  a  new  cause  of  action,  but 
applied  pertinent  facts  showing  that  plaintiff  was  entitled  to  receive 
batever  sum  should  be  shown  to  be  due  from  defendant  on  the  ac- 
>anting 

peal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
ict  of  Texas. 

B  is  an  appeal  from  a  decree  sustaining  a  demurra:  to  the  amended 
inpplemental  bill  of  complaint  in  the  cause.  The  plaintiff,  Mellor, 
QlIb  original  bill  of  complaint  In  the  case  May  30,  180S,  as  surviving 
>r  of  the  comm^clal  firm  of  Mellor  &  Fenton,  of  Liverpool,  his  co- 
er  having  died  In  189S.  Tbe  bill  shows  an  agreement  between  plalu- 
3m:  and  tbe  defendant  John  T,  Smither  for  the  purchase  of  cotton  In 
ate  of  Texas  and  the  salcB  of  cotton  for  future  delivery,  and  certain 
ases  and  sales  in  accordance  with  such  agreement  and  certain  losses 
:b  buslnees,  and  purchases  and  sales  of  cotton  and  futures  for  tbe 
dual  account  of  Smlttaer,  and  certain  losses  in  such  business.  It  Is 
id  tbat  in  conducting  the  business  on  joint  account  and  attending  to 
idlvldual  transactions  of  the  defendant  Smither  from  September  15, 
to  September  16,  1893,  the  plalntlCTs  firm  paid  out  various  sums  for 
SB  and  expenses,  and  sustained  certain  tosses,  wbra-eby,  upon  an  ac- 
ing  between  the  parties,  there  became  due  to  the  plalntlff'a  firm  from 
daut  Smither  the  sum  of  £1,424.  19s.  lOd.;  tbat  on  or  about  January 
&4,  the  plaintiff's  firm  sent  to  Smither  an  account  of  all  the  transac- 
on  joint  account  between  them  and  Smitber,  and  also  on  the  Indlvldiuil 
at  of  Smither,  showing  the  balance  above  stated  to  be  due  to  plalntUTs 
which  balance  represented  one-half  the  loBS  on  transactions  on  Joint 
at  and  the  entire  loss  on  Individual  transactions  of  Smither,  and  the 
se  and  charge  of  conducting  Bald  joint  and  Individual  business;  and  it 
further  averred  that  on  or  about  the  30th  day  of  March,  1894,  the 
lant  Smither  paid  on  account  of  said  Indebtedness  tbe  sum  of  £711. 
Id.  The  bill  further  averred  other  transactions  of  a  similar  character 
«n  September  15,  1893,  and  January  12,  1885,  in  consequence  of  which, 
r  certain  errors  made  by  Smitber  In  the  deduction  of  profits  and  drawing 
ifts.  whereby  Smither  became  further  indebted  to  plaintiff's  firm  in  the 
at  of  £3,851.  58.  Od.;  and  that  the  total  amount  due  to  the  plalntifTs 
!or  the  transaction  of  both  seasons,  from  September  15,  1892,  to  Sep- 
T  IS,  1893.  and  from  September  16.  1803,  to  January  12.  1896,  was  the 
if  £4,605.  lOs.  Id.,  wblch.  In  the  currency  of  the  United  States  of  Amer 
mounted,  od  the  12th  day  of  January,  1£9S,  to  the  sum  of  $21,982.50. 
Ill  further  averred  tbat  on  or  about  the  2ith  day  of  March,  1895,  plain- 
firm  assigned  In  writing  to  the  defendant  William  H.  T.  Hughes  all 
Llm  and  demand  based  upon  tbe  accounts  rendered  and  stated  by  plaln- 
■lald  firm  to  the  defendant  Smither  for  the  Individual  and  joint  trans- 
is  of  the  two  separate  periods  from  September  16,  1892,  to  September 
03,  and  from  September  16,  1802,  to  January  12,  1895;  that  in  April, 
Hughes  commenced  an  action  at  law  In  the  supreme  court  of  the  state 
w  York,  for  tbe  county  of  New  Torb,  against  the  defendant  Smither, 
over  upon  said  account  stated  and  rendered  the  amount  thereof,  name- 
e  sum  of  121.082.60,  with  Into-est  said  action  being  based  upon  the 
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said  account  stated  and  the  acceptance  thereof  by  John  T.  Smltlie 
theory  that  the  original  parties,  Mellor  St  Fenton,  on  the  one  hand. 
T.  Smither,  on  the  other,  bore  the  relation  to  each  other  of  consl 
consignee,  or  principal  and  agent,  and  that  the  account  should  be  S' 
tween  tbem  as  In  ordinary  cases  between  znercbnnts,  and  not  as 
partners;  that  Smltber  defended  the  action  upon  the  theory  that  th< 
partners  were  co-partners,  and  that  the  action  on  the  account  stat 
not  lie.  afid  that  the  issues  In  this  action  in  New  York.  ' w&n  dnl} 
to  trial,  and  resulted  In  a  judgment  in  favM  of  the  defendant  Sml 
missing  the  complaint  upon  the  molts,  bnt  expressly  wfthont  pre 
an  action  or  snlt  In  any  court  baring  jurisdiction  thereof  and  of  tl 
for  a  settlement  of  the  account  of  said  partn^hlp  transact! on.  It 
ther  averred  that  an  appeal  was  taken  from  the  above  Judgment  t 
pellate  .division  of  the  supreme  court  for  the  First  department  in  N 
where  the  judgment  was  affirmed,  expressly  on  the  grotmd  that  t 
was  brought  by  the  assignee  of  the  claim  for  an  account  stated  as 
principal  and  agent;  and  that  the  relation  between  the  parties  b 
of  partners,  there  conid  be  no  settiement  of  the  partnership  tra 
In  the  snlt  It  wag  further  averred  that  Hughes  had  appetfled 
adverse  judgment  of  the  anpdlate  division  of  the  supreme  court 
Tork  to  the  court  of  appeals  of  that  state,  and  that  such  appeal  v 
iDg  and  undetermined;  but  the  plaintiff,  desiring  to  avail  himse 
privilege  of  a  suit  for  an  accounting  as  between  himself  as  Burvl\ 
ner  and  the  defendant  Smither,  brings  this  suit,  and  also  joins  H 
a  defendant  The  bill  further  averred  that  by  the  judgment  of  the 
court  of  New  York  the  actions  In  respect  to  the  above-mentioned 
tlons  and  dealings  between  plaintiff's  firm  and  &nither  were  still 
unsettled,  and  that  If  the  accounts  between  the  plaintiff  and  the  t 
Smither  sbould  be  properly  taken,  a  considerable  balance  would  t 
the  plaintiff  from  said  Smither,  and  that  such  an  accounting  coul 
properly  taken  except  In  a  court  of  equity.  The  plaintiff,  therefor 
that  the  defendant  Smiths  might  make  a  full  and  true  dlscovory 
closure  of  and  concerning  all  and  singula^  the  transactions  and  mi 
forth  in  the  bill,  and  that  an  account  migbt  be  taken,  by  and  i: 
direction  of  the  court  of  'all  dealings  and  transactions  between  the 
as  surviving  partner  and  the  defendant  Smither;  that  In  taking  sucl 
the  defendant  Smither  might  be  charged  with  overpayments  mad 
by  plaintiff's  firm  on  account  of  fictitious  jnroflt  and  also  with  si 
of  money  as  were  paid,  laid  out  tnd  expended  by  plalntUFs  flmi 
on  account  of  the  Individual  transactions  of  the  defttidant  Smlthf 
the  periods  referred  to  In  the  bill  of  complaint;  that  the  rights  o 
fendant  Hughes  might  be  determined;  that  the  balance  which  i 
found  upon  the  taking  of  such  account  to  be  due  by  Smither  to  t 
tiff's  firm  might  be  paid  by  the  defendant  Smither  to  the  plain 
that  Bucb  other  and  further  relief  might  be  granted  as  might  seem 

The  defendant  Rmltlter  donurred  to  the  bill  for  want  of  equity, 
cause  It  was  claimed  that  the  demand  of  plaintiff  had  been  asE 
Hughes,  and  there  was  no  explanation  in  the  bllt  under  which  sue 
ment  could  be  Ignored;  that  no  estoppel  was  set  up  against  Smlti 
errors  and  omissions;  and,  finally,  that  the  bill  does  not  set  forth 
accounts  in  a  proper  manner. 

On  October  22,  1900,  the  case  came  on  to  be  heard  upon  demurrer 
demiu'rer  was  sustained,  but  no  order  was  made  to  dismiss,  aud,  o 
of  plaintiff.  leave  was  granted  to  amend  the  bill.  Thereupon,  on  1 
3,  1900,  the  plaintiff,  Mellor,  filed  bis  amended  and  supplemental  bH 
plaint.  This  amended  and  supplemental  bill  In  some  respects  ame 
HllegatloDB  of  the  wlginal  bill,  and  In  other  respects  It  stated  matti 
ring  since  the  filing  of  the  original  bill  by  way  of  supplement  It  i 
more  particularly  and  at  large  the  various  transactions  between  i 
ant's  firm  aud  John  T.  Smither,  both  on  Joint  account  and  on  the  I 
account  of  Smither,  and  claims  Smither  to  be  Indebted  to  plalntlfl 
Wving  partner.  In  the  same  sum  of  $21,982.60.  It  further  avers 
deatlogs  and  transactions  between  the  plaintiff's  firm  and  Smltiier, 
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7en  IntNested  toffetber.  in  accordance  with  and  pnrBimnt  to  the  agiee- 
between  them  entered  Into  on  or  abont  September  30.  181)t2,  for  the 
Lse  of  cotton  and  the  sales  of  cotton  fntnrea  and  spot  cotton,  did  nor 
until  January  12,  1865.  when  the  final  account  between  tbe  parties  wus 
7  plaintiff's  linn  to  Smlther.  It  further  shows  that  on  or  :tbout  tlie 
ay  of  January,  1801,  plaintifl's  firm  sent  to  Smlther  an  account  of  thf: 
ctiona  relating  both  to  the  joint  account  buslneu  and  the  Individual 
ctlons  of  Smlther,  covering  the  period  of  the  first  cotton  season  from 
3ber,  1892,  to  the  close  of  the  year  1893,  claiming  a  bnlnnce  due  In 
1  States  currency  of  $3,188^2,  and  that  on  or  about  January  12,  lStK>. 
ff*a  firm  sent  to  Smlther  an  account  of  tbe  firm's  tranpiictions.  and  tlie 
[ual  transactions  of  Smlther,  for  the  second  cotton  soason.  from  Rep- 
r,  189a.  to  the  close  of  the  year  ISM,  claiming  a  balance  of  ?18.71>4.]S. 
urther  alleged  that  about  March  27,  1S95,  the  plalntlirs  ilnn,  assumin;* 
bese  accounts  had  become  accounts  stated  and  that  Smltbcr  bad  ad- 

hls  liability,  duly  assigned  to  one  William  H.  T.  Hufrlii-s.  by  an  as- 
mt  in  writing  and  under  seal,  all  its  claim  and  cause  of  .ictfon  against 
er  for  tbe  balance,  $21,982.50;  and  it  was  alleged  that  Hughes,  who 
sen  named  as  a  part7  in  the  original  bill,  was  now  deceased.  The 
ment  to  Hughes  was  annexed  as  an  exhibit  to  the  amended  and  eup- 
ital  bill.   The  amended  and  supplemental  bill  further  set  forth  the 

that  had  been  brought  by  Hughes  In  the  supreme  eourt  of  the  state 
w  York;  the  method  of  defoise  adopted  there  by  Smlther;  the  dis- 

of  the  suit  without  prejudice  to  an  action  or  suit  for  a  settlement  of 
count  of  partnership  transactions;  the  appeal  to  the  appellate  dlvi- 
'  the  supreme  court  of  New  York;  the  affirmance  of  the  judgment  dis- 
g  the  suit  on  the  ground  that  the  action  was  brought  by  the  assignee 
[aim  for  an  account  stated  as  between  principal  and  o^t^nt;  and  that, 
latlon  between  the  parties  being  that  of  partners,  there  could  be  no 
sent  of  the  partnership  transactions  In  that  suit.  Tbe  atliriuance  of 
idgment  by  Uie  court  of  appeals  of  New  York,  In  May.  1!>00.  la  further 
I.  It  Is  also  averred  that  Hughes  had  died,  and  that  Ilall  and  Dim- 
'ere  duly  qualified  as  his  executors,  and  that  prior  to  his  death  Hughes 
Bclalmed  any  right  title,  or  Interest  In  the  cause  of  action  embraced 

original  bill  of  coniplalnt,  and,  although  named  as  a  party,  had  not 
ed  or  filed  any  pleading.    It  is  averred  that  the  executors,  on  or 

November  23,  1900,  had  executed  and  delivered  to  the  plaintiff  an 
nent  transferring  or  releasing  to  the  plaintiff  all  right  title,  and  Inter- 
and  to  the  cause  of  action  embraced  In  this  case,  and  disclaiming  any 
title,  and  interest  In  any  cause  of  action  whatsoever  against  the  de- 
it  Smlther,  arising  out  of  the  partnership  traasactlons  between  Mellor 
ton  and  Smlther,  at  law  or  in  equity,  of  any  kind,  nature,  or  descrlp- 
nd  also  all  right  to  an  accounthig  of  Smlther,  and  all  right  to  pnr- 
e  in  the  result  or  proceeds  of  any  accounting  In  this  suit.  It  Is 
d  that  the  executors  Had  surrendered  and  delivered  up  to  the  pialn- 
^  original  assignment,  and  had  executed  the  instrument  of  release  and 
mra*.  It  was  further  averred  that  the  accounts  In  respect  to  the 
mentioned  transactions  and  dealings  between  plnln tiff's  firm  and 
!f  are  still  open  and  unsettled,  and  tbat  upon  an  accounting  In  this 

balance  of  at  least  $21,982.50,  with  Interest  from  January  12,  1H9E». 
i  found  dne  the  plaintiff's  firm  from  Smlther,  and  that  an  accounting 
'  properly  had  only  In  a  court  of  equity.  There  was  a  prayer  for  an 
itlng  between  plaintiff  and  defendant  for  discovery,  for  general  re- 
id  for  a  decree  for  the  amonnt  found  due  to  the  plalntilf. 
bJs  amended  and  supplemental  bill  Smlther  filed  a  demurrer  upon  the 
Is,  substantially,  that  the  bill  was  not  properly  entitled;  that  It  set 
ew  cause  of  action;  that  if  it  be  a  supplemental  hill,  then  it  appears 
[aintiff  had  no  cause  of  action  at  the  time  of  filing  the  oriprlnai  bill: 
f  It  be  construed  as  an  amended  or  supplemental  bill,  the  plaintiff 

that  he  had  no  interest  when  he  filed  his  original  bill;  tbat  as  ap- 
in  the  face  of  the  amended  and  supplemental  bill,  the  cause  of  action 
poD  was  transf.?rred  to  Hughes,  and  sued  upon  by  him  in  New  York, 
La  never  passed  to  plaintiff  in  manner  and  form  as  required  by  law; 
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thnt  the  amended  and  mpplemental  bill  fallB  to  set  forth  Items  ol 
count  and  falH  to 'allege  end  show  that  plaintiff  is  not  already  li 
Bion  of  full  Itemized  accoaDts;  tbat  the  Indlridual  tranaactlona 
plaintiff's  Qrm  And  respondent  cannot  be  embraced  In  the  bill;  an(3 
that  the  plaintiff  has  a  plain,  adequate,  and  complete  remedy  at  la 
The  cause  came  OD  to  be  heard  npon  the  demurrer  of  defendan 
was  sustained  by  the  conrt.  The  plaintiff  having  refused  to  amenc 
of  complaint  It  was  dismissed,  and  thereupon  an  appeal  waa  t 
plaintiff  to  this  court  It  Is  assigned  tbat  the  court  erred  In  aostaJ 
demurrer  and  dismissing  the  bllC 

William  Wirt  Howe  (Hatch  &  Wickes,  W.  B.  Spencer,  C  P, 
and  J.  W.  Davis,  on  the  brief),  for  appellant. 
W.  S.  Banks,  Geo.  Clark,  and  D.  C.  Bollinger,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  <3 
the  opinion  of  the  court. 

The  correct  decision  of  this  case  turns  on  the  question  whi 
not  the  plaintiff  at  the  time  he  filed  his  bill  had  a  cause  ol 
If  he  had  no  cause  of  action  then,  he  cannot,  by  amendment  or 
mental  bill,  introduce  a  cause  of  action  that  accrued  thereaft 
though  it  arose  out  of  the  same  transaction  that  was  the  su 
the  original  bill.  I  Beach,  Mod.  Eq.  Prac  §  496;  Straugban 
wood,  30  W.  Va.  274,  4  S.  E.  394,  8  Am,  St.  Rep.  29;  Hill 
10  Ala.  527.  But  where  a  cause  of  action  exists  at  the  fiUn] 
bill  which  is  defectively  presented  by  the  bill,  the  defects  may 
edied  by  amendment  (Equity  Rules  28,  29),  and  matters  01 
after  the  filing  of  the  bill  may  be  presented  by  supplemental  t 
uity  Rule  57 ;  Jenkins  v.  Bank,  127  U.  S.  484,  486,  8  Sup.  Ct.  : 
L.  Ed.  189;  Hoxie  v.  Carr,  i  Sumn.  173,  Fed.  Cas.  No. 
Where  material  facts  have  occurred  subsequent  to  the  begin 
the  suit,  the  court  may  give  the  plaintiff  leave  to  file  a  suppl 
bill,  and  where  such  leave  is  given  the  court  will  permit  oth 
ters  to  be  introduced  into  the  supplemental  bill  which  might  ha 
incorporated  in  the  original  bill  by  way  of  amendment,  Sta 
Howlett,  I  Paige,  Ch.  200.  But,  in  cases  where  the  plaintiff 
cause  of  action  when  the  bill  was  filed,  neither  amendment  n 
plemental  bill  presenting  occurrences  subsequent  to  the  filing 
bill  can  prevent  its  dismissal. 

The  application  of  these  principles  to  this  case  presents  thi 
tion:  Did  the  assignment  by  Mellor  &  Fenton  to  William 
Hughes  deprive  the  former  of  the  right  to  file  a  bill  to  have 
counting  of  the  partnership  transactions  between  themseh 
John  T.  Smither?   The  assignment  in  question  is  as  follows: 

"Know  all  men  by  these  presents  that,  for  and  in  conslderatloi 
Bum  of  one  dollar  and  other  valuable  consideration,  we;  William 
Meilor  and  Edward  Kentish  Barnes,  composing  the  Arm  of  Mellor  & 
of  Liverpool.  England,  do  hereby  aSsIgn,  transfer,  and  set  over  to 
H.  T.  Hughes,  of  the  city  of  New  York,  all  our  claim  and  cause  0 
agalDBt  Jotii)  T.  Smither,  of  Temple,  Texas,  for  a  balance  due  npoi 
count  stated  and  rendered  to  said  Smither  on  the  6th  day  of  Pebnia 
of  trnnsactions  between  June  10,  1S92,  and  September  30,  1893,  an 
certain  other  account  rendered  and  stated  tb  said  Smltbw  on  Jan 
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with  respect  to  tranNcttoiiB  bttwen  September  80,  1868,  and  Jannary 
BOS.  In  wltneu  whereof  w*  bare  berennto  set  our  hands  and  seala  this 
dar  of  March,  180S.  Mellor  &  Fenton. 

"B.  Kentish  Barnes.'* 

iie  bill  alleges  that  a  partnership  existed  between  the  finn  of  Mellor 
enton  and  John  T.  Smither  for  the  purpose  of  dealing  in  cotton, 
or  &  Fenton  had  prepared  an  accoiuit  of  their  partnership  deal- 

during  certain  periods,  and  sent  it  to  Smither.  He  having  made 
tbjection  to  the  account,  th^  transferred  it  to  Hughes,  who  sued 
t  at  law  as  a  stated  account.   Smither  defended  on  the  ground 

the  account  t>etween  him  and  Mellor  &  Fenton  had  not  been 
:d.  It  was  decided  that  the  action  at  law  on  the  account  would 
lie,  and  the  suit  was  dismissed  without  prejudice  to  the  right  to 
for  an  accounting.  Hughes  v.  Smither,  23  App.  Div.  590,  49 
f.  Supp.  115,  163  N.  Y.  553,  57  N.  E.  I1I3.  After  the  dismissal 
le  action  at  law  by  the  supreme  court  of  New  York,  and  pending 
ppeal,  this  suit  was  begun  by  Mellor,  surviving  partner  of  Mellor 
enton,  against  Smither,  making  Hughes  also  a  party,  for  an  ac- 
ttin^  of  the  partnership  transactions.   Smither  demurred  to  the 

daimmg  that  the  .  assignment  of  the  stated  account  to  Hughes 
no  right  -of  action  in  Mellor  for  an  accounting.  The  demurrer 
sustamed,  but  leave  given  to  file  a  supplemental  bill.  An  amended 
supplemental  bill  was  then  filed,  to  which  the  defendant  renewed 
lemurren,  as  shown  in  the  statement  of  the  case. 

is  a  general  rule  that  when  a  partnership  is  ended,  or  where 
inds  for  its  dissolution  exist,  the  right  of  a  partner  to  maintain 
I  is  undoubted.  As  said  by  the  text  writers :  "The  right  of  every 
aer  to  have  an  account  from  Ms  copartners  of  their  dealings  and 
tactions  is  too  obvious  to  require  comment."  George,  Partn.  § 
Smither  contended  in  the  ikigation  at  law  in  New  York  that 
iccount  had  not  been  stated  between  him  and  Mellor  and  Fentcm. 

accounts  not  having  been  settled,  the  ri^ht  to  have  them  stated 
tinly  existed  after  the  assignment  either  m  Mellor  &  Fenton,  or 
[ughes,  or  in  both.  Smither  could  not  successfully  contend  that 
issignment  transferred  no  account  stated,  and  yet  that  it  had  the 
t  of  destroying  the  right  as  against  him  to  secure  a  statement  of 
account.  Whether  or  not  the  assignment  conferred  sudi  rights 
hughes  that  he  could  have  sued  in  equity  for  an  accotmting  we 
I  not  consider.  We  have  here  to  deal  only  with  the  question  of 
or's  right  to  have  an  accounting,  notwithstanding  the  assign- 
L  It  is  stated  by  more  than  one  learned  author  that  a  partner, 
'  he  had  parted  with  his  entire  interest  in  the  partnership,  was 
led  to  an  accounting.  Lindley  says:  "If  a  partner's  share  is 
n  in  execution,  the  purchaser  from  the  sheriff  is  entitled  to  an 
unt  from  the  solvent  partners,  as  is  also  the  execution  debtor 
telf."  2  Lindl.  Partn.  §  493.  This  is  quoted  with  approval  in 
rge,  Partn.  §  142.  Bates,  also,  maintains  the  right  of  the  partner 
se  interest  in  the  firm  has  been  sold  under  execution  to  have  an 
unting,  but  he  says  this  is  true,  "for  he  may  still  have  an  inter- 
inasmuch  as  the  sheriff  cannot  sell  book  debts."  2  Bates,  Partn. 
8. 
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In  Habershon     Blurton,  i  De  Gex  &  S.  121,  a  case  vei 

quoted  by  text  writers,  the  sheriff  under  execution  took  posse 
and  sold  "all  the  share  and  interest  of  the  said  Charles  Hal 
as  partner,  with  one  John  Blurton,  of  and  in,"  etc. ;  descril 
partnership  property.  Habershon  after  this  sale  by  the  shei 
a  bill  against  his  former  partner,  Blurton,  for  an  accounting, 
point  was  made  against  the  bill  that  he  had  no  interest,  hi 
having  been  sold  by  the  sheriff.  The  vice  chancellor  sustai 
bill,  and  allowed  the  accounting  "notwithstanding  *  *  * 
zure  by  the  sheriff  and  the  language  <rf  the  assignment  by  hi 

In  Ketchum  v.  Durkce,  1  Hoff.  Ch.  538,  the  court  said 
partner  has  a  right  to  file  a  bill  for  a  setUement  of  the  affair 
firm  and  a  due  application  of  the  assets,  even  after  an  absolut 
fer  by  himself  to  his  copartner  of  the  property  charged  with  the 

We  do  not  find  that  the  supreme  court  has  ever  decided  th 
tion.   The  case  of  Fourth  Nat.  Bank  of  New  York  v.  New 
&  C.  R.  Co.,  II  Wall.  624,  20  L.  Ed.  82,  is,  however,  very  ins 
as  discussing  principles  necessarily  involved  in  this  stiit.  One 
in  that  case  made  an  assignment  of  an  interest  held  by  him  in 
nership.   The  court  said  that  "the  words  of  the  assignment  w 
broad."    It  purported  to  transfer  all  of  the  estate,  right,  title, 
terest  which  Graham  had  in  a  certain  lease,  and  also  all  hi 
title,  and  interest  in  any  property  and  effects  of  the  partners 
all  debts  due  to  him  from  the  partnership  or  any  member 
In  a  bill  filed  by  the  assignee  of  Graham's  right,  which  in\ 
settlement  of  a  partnership,  the  court  held  that  Graham,  the  a 
was  a  necessai7  party;  that  the  only  effect  of  the  assignm 
to  transfer  any  interest  that  Graham  might  have  after  a  prope 
ment  of  the  partnership.   The  case  could  not  proceed  without 
as  a  party,  although  he  had  assigned  his  interest  in  the  part 
This  case,  and  others  that  we  have  cited,  strongly  indicate  thai 
ner,  even  after  he  has  transferred  all  of  his  interest  in  a  part 
would  not  lose  the  right  to  have  a  settlement  in  equity  of  t 
nership  accounts.    See,  also,  Hoxie  v.  Carr,  supra. 

The  assignment  under  consideration  here,  however,  does  i 
port  to  transfer  all  the  right,  title,  and  interest  of  Mellor  & 
in  the  partnership  with  Smither.  It  purports  only  to  transfer 
account  relating  to  certain  periods  embraced  within  the  part 
Smither  has  successfully  contended  that  the  account  was  noi 
and  that  no  right  of  action  on  it  as  a  stated  account  passec 
assignee.  The  amended  and  supplemental  bill  shows  that 
prior  to  his  death  disclaimed  any  right  or  interest  in  the  clain 
accounting  asserted  here,  and  that  since  his  death  his  executo 
the  original  bill  was  filed)  have  formally  released  and  transf 
the  plaintiff  the  alleged  stated  account  against  the  defendant, 
averments  of  the  bill  are  true, — and  they  are  so  considered  on 
rer,— the  defendant  on  settlement  owes  the  plaintiff  $21,982.5 
claim  for  this  sum  cannot  be  asserted  at  law.  The  partner 
counts  must  be  adjusted  in  equity.  Hughes*  representativ 
liughes  in  his  lifetime)  disclaim  any  right  to  proceed  to  have 
count  stated.   We  cannot  think  that  an  ineffectual  effort  of  o 
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0  state  and  assign  an  account  against  the  other  partner  defeats 
ight  of  the  former  to  have  an  accounting.  The  right  to  have 
ccounting  of  the  partnership  transaction  remained  in  the  plain- 
firm,  notwithstanding  the  assignment  to  Hughes.  The  disclaimer 
ughes,  his  death,  and  the  formal  release  by  his  executors  of  his 
rent  interest,  though  not  necessary  to  show  a  ri^ht  of  action  in 
)laintiff,  are  properly  brought  before  the  court  in  the  amended 
supplemental  bill.  These  facts  show  that  the  defendant  will  not 
illed  on  to  settle  with  Hughes'  rcpreseiltatives  after  his  settle- 

with  the  plaintiff;  that  any  sum  which  he  may  owe,  if  it  be 

1  that  he  owes  an>'thing,  is  due  to  the  plaintiff. 

Le  demurrer  to  the  amended  and  supplemental  bill  should  have 
overruled. 

le  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
instructions  to  overrule  the  demurrer  and  to  allow  the  defendant 
iswer.  Reversed. 


PURPLE  T.  UNION  PAC.  R.  CO. 

fOliTiilt  Court  of  .\ppeal6.  Eighth  Circuit.    March  10.  1002.1 
No.  1.591. 

RKIERB — One  £HTEKtNG   TraIN    WITH    UnDERBTARDIKO    WITH  COMDCCTOR 

roT  TO  Pat  Fahe  a  Thbspabseh— Ddty  op  Carrikh. 
Ooe  who,  fenowing  that  a  conductor  has  no  authority  to  grant  free 
ransportatlon,  enters  and  rides  upon  bit  train  with  the  deliberate  In- 
entloD  not  to  pay  his  fare,  under  an  agreement  or  under  a  tadt  and»- 
landing  with  the  conductor  that  he  shall  ride  free,  commits  a  fraud 
ipon  the  railroad  company,  and  Is  not  a  passenger,  but  Is  a  mere  tres- 
ABser.  tD  whom  the  only  duty  of  the  company  Is  to  abstain  from  willful 
r  reckless  injury. 

MB. 

One  who  enters  and  rides  upon  a  car  or  train  which  he  knows,  or  by 
be  exercise  of  reasonable  diligence  would  know,  Is  prohibited  from 
arrying  passengers,  Is  a  trespasser,  and  not  a  passenger,  and  the  only 
uty  of  Uie  railroad  company  toward  him  1b  to  abstain  from  wanton 
r  reckless  injury  to  him. 

MB— Allbobd  Passenger  on  FRBiaar  Tbais  Pbbsdmptitblt  a.  Trbs- 

'ASSBIt. 

In  the  absence  of  any  rule  or  practice  permitting  freight  trains  to 
nrry  passengers,  the  presumption  Is  that  one  riding  for  his  own  con- 
enlence  on  a  freight  train,  an  engine,  a  hand  car,  or  any  other  car- 
la  ge  of  a  common  carrier  not  designed  for  the  transportation  of  pas- 
engers.  Is  unlawfully  there,  and  Is  a  trespasser. 

Freight  TRAiKa—PASBExuER—EHOw  ledge  or  Facts  Sugobbtino  Ls- 

One  about  to  board  a  train  who  has  knowledge  of  facts  which  would 
ut  a  person  of  ordinary  prudence  and  diligence  upon  inquiry  to  ascer- 
iln  whether  or  not  the  train  Is  permitted  to  carry  passengers  Is  char- 
ed with  a  knowledge  of  all  the  facts  which  a  reasonably  diligent  In- 
niry  would  discover. 

BI.IGEMCE— No  Soca  DkghEE  AS  "GROSS."  ' 

It  Is  not  error  to  refuse  to  Instruct  the  Jury  that  a  defendant  Is  guilty 
C  gross  negligence  as  distinguished  from  ordinary  negligence  on  the  one 
and,  and  willful  or  reckless  negligence  on  the  other,  because  there  1b  no 
icb  legal  degree  of  negligence  as  "gross"  negligence.  The  word  "gross" 
I  this  connection  is  a  mere  epithet  used  to  characterize  one  of  the  two 
classes  of  negligence  mentioned. 
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8.  BaL  or  EzaiFn(H»— STATBimraB  oi,  OoKCLuam  unfeH  Keen 
WnBN  BiLi.  18  Bbttled. 

Tbe  statemeit  of  facts  In  a  bill  of  exceptlont  18  omdoslv 
appellate  court  nnleBB  It  Is  excepted  to  and  tiie  exceptions  are  i 
In  the  blU  when  It  Is  aettled. 

(Syllabus  by  tbe  Court) 

In  Error  to  the  Circuit  Court  o{  tbe  United  Stetes  for  tl 
trict  of  Kansas. 

On  tbe  0tli  of  January.  IfiOO,  GasBandta  Pnrplek  who  la  the  widov  t 

Q.  Fnrple,  brought  an  action  against  the  Union  Pacifle  BaUrtad  ( 
for  negligence  causing  his  death.  She  allied  that  oc  October  16^  3 
tween  Laramie  and  Obeyenne,  In  the  state  of  Wyoming,  he  was  a  pi 
upon  a  train  of  tbe  railroad  company,  and  was  killed  through  the  nc 
of  tbe  latter  by  another  train  which  ran  into  the  rear  of  that  npo 
Purple  was  riding.  The  railroad  company  denied  these  allegatic 
averred  that  Fnrple  was  riding  upon  an  extra  freight  train,  wh 
prohibited  from  carrying  passengers,  that  he  knew  that  this  train 
authorized  to  carry  passengers,  and  that  he  was  riding  wltlurat  pass 
free  transportation,  with  the  Intoitlon  of  paying  no  tm.  The  iss 
sented  by  these  pleadings  were  submitted  to  a  jury,  which  retume 
diet  tot  the  defendant,  and  a  writ  of  errw  has  been  sued  ont  to  ren 
judgment  founded  ni>on  this  verdict  Tbe  case  Is  presented  upon  i 
exceptions  which  contains  but  a  portion  of  the  evldaice.  It  dteclos 
facts:  The  train  upon  which  Purple  was  riding  was  an  extra  freU 
running  east  from  Laramie  to  Cheyenne.  It  was  prohibited  from 
passengers  by  tbe  rules  of  tbe  company,  but  those  rules  permitted 
freight  trains  to  take  passengers.  At  Sherman,  on  Its  way  from 
to  Gh^enneb  It  became  a  section  of  passei^w  train  No.  6.  The 
iBlng  of  a  tiabi  Is  the  act  of  the  train  dispatcher.  It  Is  an  act  of  te 
api^lcation,  and  may  be  discontinued  at  any  suitable  point  Its  i 
pose  Is  to  glre  certain  track  rights  that  a  train  does  not  possess  he 
ordtf  Is  Issued.  The  order  at  Sherman  which  made  this  train  a  at 
regular  passenger  No.  6  directed  a  freight  train  ahead  of  this  one,  tl 
regular  passenger  No.  6.  anotho'  passenger  train,  and  another  frel{ 
to  run  as  sections  1.  2,  3,  4,  and  6  of  the  regular  passenger  No,  8.  T! 
tlons  were  running  In  this  way  when  the  accident  occurred.  The 
of  tbe  defendant  tended  to  show  that  an  extra  freight  train  did  nol 
distinctive  character  as  such  by  being  made  a  section  of  a  passeng 
bnt  that  It  stm  remained  an  extra  fright  train.  One  ot  the  role 
company  was  tba^  where  ''Cr^ght  trains  on  which  passengers  are 
to  be  carried  are  run  In  sections,  the  last  section  of  tbe  train  only" 
permitted  to  carry  passengers,  and  another  was  that  "conductors 
lect  fare  from  all  persons  traveling  witliont  a  ticket  or  pass,  and 
allowed  no  discretion  In  tbe  matter." 

Harry  G.  Purple  was  an  employ^  on  tbe  Union  Pacific  Railroad  fi 
until  1893,  and  a  part  of  the  time  was  a  conductor.  The  rules 
operation  of  this  road  In  force  at  the  time  of  his  death  were  tbe 
those  In  force  when  he  was  employed  upon  the  road,  and  at  that 
was  thoroughly  familiar  with  them.  The  train  upon  which  Pur 
left  Laramie  at  8.16  p.  m.  on  October  1&,  1899.  Its  conductor  wai 
friend  and  acquaintance  of  Purple.  The  train  consisted  of  27  or  2! 
cars  and  a  caboose.  Purple  had  been  visiting  at  Laramie  for  two 
days,  and  he  had  in  his  pocket  on  this  day  a  time  card  which  disci 
fact  that  this  train  which  he  boarded  was  not  a  regular  freight  tr 
therefore  was  not  entitied  to  carry  passengmL  He  was  in  the  t 
patcher's  <^ce  before  tbe  departure  of  the  train,  and  tliat  dlspateti 
have  Informed  him  that  this  was  not  a  regular  freight  train.  The 
of  the  defendant  tended  to  i^ve  that  he  had  no  Intmtion  of  paying 
and  that  thae  was  a  tacit  understanding  betweoi  him  and  Davis, 
doctor  of  tin  fr^ht  train,  that  he  was  to  be  pennlttod  to  ilde  <m  t 
from  Laramie  to  Cbeyoine  without  tbe  payment  of  any -fare.  He 
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ofFer  to  pay  fare,  oor  did  tbe  conductor  or  any  one  else  ask  him  to 

bin  of  exceptions  contains  a  statement  tbat  all  evidence  tending  to 
iie  fact  or  character  of  the  defendant's  negligence  is  found  In  It, 
Kt  there  was  no  eTidence  In  the  case  tending  to  show  wanton,  willful, 
Jess  disregard  on  the  part  of  the  company  of  the  safety  of  the  de- 
Tbese  are  the  principal  facts  disclosed  by  the  record  which  condi- 
le  determlnaOoD  of  the  questions  presented  by  the  alleged  errors 
d  In  this  case,  which  all  relate  to  tbe  charge  of  the  court  and  to  its 
to  glTe  certain  requested  Instructiona.  -j,,.  n.;v< 

kV.  Keplinger  (C.  F.  Hutchings,  on  the  brief),  for  plaintiff  iri^ 

H.  Loomis  (A.  L.  Williams  and  R.  W.  Blair,  on  the  brief), 
fendant  in  error. 

jre   CALDWELL,   SANBORN,   and    THAYER,  Circuit 

•    '-'yl  it:/. 

»IBORN,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
1  the  opinion  of  the  court, 
court  refused  to  instruct  the  jury  that  the  deceased  was  a 
iger  on  the  freight  train  of  the  defendant  at  the  time  he  was 

I,  and  that  if  he  was  killed  by  the  negligence  of  the  company 
aintiff  was  entitled  to  recover.  This  ruling  is  the  first  and 
ief  complaint  of  counsel  for  the  plaintiff  in  error.  There  are, 
er,  two  reasons  why  this  specification  of  error  cannot  be  sus- 

;he  first  place.  Purple  had  no  pass,  ticket,  or  permit  to  ride 
pon  this  train,  he  paid  no  fare,  and  there  was  evidence  tend- 

prove  that  he  did  not  intend  to  pay  fare,  and  that  there  was  a 
mderstanding  between  him  and  the  conductor,  Davis,  that  he 
.  ride  free.    He  was  a  man  of  years,  intelligence,  and  experi- 

Hc  had  been  employed  upon  this  railroad  for  about  nine 
He  knew  that  he  had  no  right  to  ride,  and  that  the  con- 

■  of  this  train  had  no  authority  to  permit  him  to  ride  with- 
e  payment  of  his  fare.  The  rules  governing  the  operation  of 
lilroad  during  the  nine  years  when  he  was  employed  upon  it 
ited  this  course  of  action,  and  they  forbade  it  when  he  was 

He  had  been  familiar  with  these  rules  during  the  nine  years 
employment  upon  this  railroad,  from  1S84  to  1893,  and  in 
ven  years  which  followed,  from  1893  to  1899,  before  he  was 
i,  it  is  hardly  possible  that  he  could  have  forgotten  or  could 
>ecome  ignorant  of  the  specific  fact  that  conductors  were  not 
irered  to  grant  free  transportation  upon  this  railroad,  or  of 
neral  and  universally  known  fact  that  it  is  not  the  custom  to 
:  them  to  do  so  upon  any  railroad.  If,  knowing  this  fact,  he 
d  and  rode  upon  this  train  with  the  deliberate  intention  not 

■  his  fare,  under  the  tacit  understanding  between  himself  and 
nductor  that  he  shoidd  not  pay  it,  the  entire  transaction  was  a 
iipon  the  railroad  company,  and  a  deliberate  attempt  to  ap- 
ate  tainsportation  without  compensation,  in  violation  not  only 

rules  of  the  company,  but  also  of  the  civil  and  the  moral 
If  he  entered  and  continued  upon  this  train  under  this  under- 
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Standing  with  the.  settled  intention  not  to  pay  his  fare,  tl 
of  passenger  and  carrier  was  never  created  between  hit 
company,  but  he  was  a  mere  trespasser  upon  its  (>ropert 
lently  appropriating  his  ride,  and  the  only  duty  which  thi 
owed  to  hi(n  was  to  abstain  from  willfully  or  recklessly 
injury  upon  him.  One  who,  knowing  that  a  conductor  i 
ihority  to  grant  free  transportation,  enters  and  rides  upoi 
with  the  deliberate  intention  not  to  pay  his  fare,  under 
ment  or  under  a  tacit  understanding  with  the  conductc 
shall  ride  free,  commits  a  fraud  upon  the  railroad  company, 
a  passenger,  but  is  a  mere  trespasser,  to  whom  the  on! 
the  company  is  to  abstain  from  willful  or  reckless  injury. 
V.  Railroad  Co.,  67  Fed.  522,  523,  14  C.  C.  A.  506,  507,  j 
S.  App.  182,  185,  28  L.  R.  A.  749;  Railway  Co.  v,  Broc 
250;  Railroad  Co.  v.  Michie,  83  lU.  43I ;  Railway  Co. 
85  111.  84,  28  Am.  Rep,  613 ;  Railroad  Co.  v.  Mehlsack,  i 
22  N.  E.  812,  19  Am.  St.  Rep.  17;  McVeety  v.  Railws 
Minn.  269,  47  N.  W.  809,  11  L.  R.  A.  174,  22  Am.  St. 
Robertson  v.  Railroad  Co.,  22  Barb.  91 ;  Railway  Co.  1 
8  Kan.  505,  12  Am.  Rep.  475 ;  Prince  v.  Railway  Co.,  64 
Railway  Co.  v.  Campbell,  70  Tex.  175,  13  S.  W,  19;  Ws 
way  Co.,  64  Iowa,  48,  19  N.  W.  828,  52  Am.  Rep.  431: 
Same,  73  Iowa,  463,  35  N.  W.  525 ;  Hendryx  t.  Railro; 
Kan.  377,  25  Pac.  893;  Railway  Co.  v.  Whipple,  39  Ka 
Pac.  730;  Railway  Co.  v.  Gants,  38  Kan.  608,  17  Pac. 
St.  Rep.  780.  A  contract  is  indispensable  to  the  relation 
and  passenger.  The  minds  of  the  parties  must  meet  upon 
ment  that'  the  carrier  will  transport  and  the  passenger  w 
the  transportation,  in  the  absence  of  a  specmc  agreeme 
mission  by  the  proper  officer  of  the  transportation  com 
the  latter  will  carry  the  passenger  without  compensation, 
tract  of  carriage  may,  it  is  true,  be  express  or  implied 
does  not  exist  in  either  form  the  relation  of  carrier  and 
cannot  have  been  created.  An  implied  agreement  to  pay 
hence  the  relation  of  carrier  and  passenger,  undoutedly  ar 
one  enters  a  passenger  car  and  rides  towards  his  destina 
it  is  equally  true  that  if  one  enters  and  rides  under  an  t 
implied  agreement  with  a  conductor,  whom  he  knows  01 
sonable  cause  to  beUeve  h^s  no  authority  to  make  such  i 
that  he  shall  not  pay  his  fare,  but  shall  cheat  the  compa 
the  transportation,  no  contract  of  carriage  is  created,  but 
ence  of  such  an  agreement  is  conclusively  negatived  by 
fraudulent  contract  so  that  it  cannot  exist.  Therefore, 
ceased  entered  and  rode  under  the  fraudulent  understan 
the  conductor  that  he  should  pay  no  fare  and  with  the 
intention  to  pay  none,  there  was  neither  an  express  nor  i 
agreement  that  he  should  pay  for  his  transportation,  a: 
lation  of  carrier  and  passenger  arose,  because  the  minds 
and  the  conductor  never  met  upon  an^  such  contract, 
together  upon  the  contrary  understandmg  that  Purple  s 
no  fare  and  should  not  be  a  passenger,  but  should  fraudt 
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iate  his  transportation.  The  bill  of  exceptions  instructs  us  that 
was  evidence  tending  to  estabUsh  this  state  of  facts,  and  in 
resence  of  it  the  court  properly  refused  to  instruct  the  jury 
Purple  was  a  passenger,  and  that  the  plaintiff  was  entitled  to 
er  if  he  was  killed  by  the  negligence  of  the  defendant,  because 
s  state  of  facts  existed  he  was  not  a  passenger,  and  the  limit 
:  duty  of  the  defendant  toward  him  was  to  refrain  from  willful 
eckless  injury  to  him. 

the  second  place,  Purple  was  riding  on  a  train  which  was  pro- 
d  from  carrying  passengers  by  the  rules  of  the  company,  and 
was  evidence  tending  to  prove  that  he  either  knew  this  fact,  or 
iotice  of  such  Szcts  as  would  have  led  a  person  of  ordinary  pru- 

and  diligence  to  an  inquiry  which  would  have  disclosed  its 
nee.  The  record  is  clear  that  at  the  time  Purple  boarded  the 
on  which  he  rode  to  his  death  that  train  was  an  extra  freight 

which  was  forbidden  to  take  or  carry  passengers.  After  he 
d  upon  his  ride  and  at  Sherman  it  was  made  the  second  section 
^lar  passenger  train  No.  6  by  the  orders  of  the  train  dispatcher, 
^e  character  of  the  train  and  the  number  of  the  cars  remained 
inged.  It  still  contained  the  27  or  28  freight  cars  and  caboose 
which  it  started  from  Laramie,  and  it  contained  no  passenger 

The  orders  of  the  dispatcher  made  this  the  second  of  five 
ns  running  on  the  time  of  regular  passenger  train  No.  6.  The 
•ection  which  preceded  it  was  a  freight  train,  the  two  sections 
I  followed  it  were  passenger  trains,  and  the  fifth  or  last  section 
L  freight  train.  Thus,  this  passenger  train  No.  6  consisted  of 
ections,  the  first,  second,  and  fifth  of  which  were  composed  ex- 
ely  of  freight  cars  and  cabooses,  and  were  in  fact  freight  trains, 
will  be  convenient  to  notice  here  the  earnest  argument  of  coun- 
r  the  plaintiff  presented  in  the  discussion  of  another  specification 
-or  to  establish  the  proposition  that,  if  the  extra  freight  train 
lich  Purple  was  riding  was  prohibited  from  carrying  passengers 
:  it  reached  Sherman,  it  was  permitted  to  do  so  after  it  passed 
>oint,  so  that  at  the  time  Purple  was  killed  it  was  not  under  this 

Stated  in  syllogistic  form,  this  is  the  contention:  The  rules 
tted  regular  freight  trains  to  carry  passengers  and  forbade  extra 
it  trains  to  do  so.  They  declared  that  regular  freight  trains 
those  running  on  schedule  time,  while  extra  freight  trains  were 
which  did  not  run  upon  such  time.  Prior  to  its  arrival  at  Sher- 
:he  train  on  which  Purple  rode  was  not  running  on  the  schedule 
of  any  train.  After  it  passed  Sherman  it  ran  on  the  schedule 
of  regular  passenger  train  No.  6.  It  therefore  became  from 
imc  a  regular  train,  because  it  was  running  on  the  schedule  time 
z  regular  passenger  train,  and  hence  it  became  authorized  to 
passengers  before  the  fatal  injury  was  inflicted.  This  argument 
:  persuasive  or  convincing,  because  the  composition,  character, 
mction  of  the  train  on  which  Purple  rode  remained  the  same  after 
ame  a  section  of  the  passenger  train  that  it  was  before  that 
and  because  after  it  passed  Sherman  it  was  not  running  on  any 
ulc  time,  prescribed  for  it  upon  the  time  card,  but  upon  the 
7f  a  passenger  train,  under  the  special  and  temporary  orders  of 
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the  train  dispatcher.  It  is,  however,  unnecessary  to  discosa 
tion,  because  the  right  of  the  conductor  of  this  train  to  cu 
gers  upon  it  after  it  passed  Sherman  is  conchisiTcly  ne; 
another  admitted  rule  of  the  company.  That  rule  is  that, 
trains  on  which  passengers  are  allowed  to  be  carried  are  i 
tions,  the  last  section  of  the  train  only  will  be  permitted  t< 
passengers.  If,  therefore,  this  became  a  regul^  freight  tn 
ized  to  carry  passengers  when  it  passed  Sherman,  it  was  on 
section  of  this  freight  train  which  was  permitted  to  do  so 
conductor  of  the  second  section,  on  which  Purple  was  ridin 
pressly  prohibited  from  'exercising  this  prhruege.  The  i 
which  Purple  rode,  therefore,  was  when  he  boarded  it,  an^ 
to  be  until  the  fatal  collision,  a  train  which  was  forbidden  b 
of  the  company  to  accept  or  carry  him  as  a  passenger. 

Purple  had  worked  on  this  railroad  for  nine  years  fro 
i8p3.  Diuing  a  part  of  this  time  he  had  been  a  conducto 
railroad.  The  rules  for  the  operation  of  the  railroad  wer< 
in  1899,  when  he  was  injured,  that  they  were  in  1893,  wi 
his  employment.  At  and  before  that  time  he  was  famUiar 
It  is  difficult  to  believe  that  in  1S99  he  could  have  forgottec 
rules  permitted  some  freight  trains  to  carry  passengers  and 
others  from  doing  so.  For  a  day  or  two  before  he  started 
ride  he  had  been  visiting  at  Laramie,  where  he  boarded  the 
the  day  upon  which  he  started  he  had  been  in  the  office  ( 
dispatcher,  where  he  could  have  readily  learned  by  a  sim 
whether  or  not  the  train  upon  which  he  entered  was  permitt 
passengers.  Beyond  all  questitm,  these  facts  charged  f 
notice  sufficient  to  put  any  man  of  ordinary  prudence  an 
upon  inquiry  for  the  answer  to  the  question  whether  or  no 
was  authorized  to  carry  passengers,  and  brought  him  far 
established  rule  that  notice  sufficient  to  put  one  on  inquiry 
is  notice  of  all  the  facts  relative  to  the  matter  in  question 
sonably  diligent  investigation  and  inquiry  will  disclose.  Ii 
of  the  evidence  the  court  below  rightly  charged  the  jurj 
the  duty  of  the  deceased  to  inquire  whether  this  train  w 
was  authorized  to  carry  passengers.  It  does  not  appear  I 
so;  consequently  he  was  charged  with  such  knowledge  ai 
tion  as  reasonable  inquiry  would  have  elicited."  No  exc 
taken  to  this  portion  of  the  instructions  of  the  court,  and  it 
the  established  law  of  this  case.  If,  therefore,  Purple  knc 
reasonably  diligent  inquiry  he  could  have  learned,  that  the 
he  boarded  was  not  permitted  to  carry  passengers,  he  was 
sengo*  upon  it,  but  was  a  mere  trespasser  on  that  train, 
the  eyes  of  the  law  he  was  there  knomngly  violating  the  i 
company.  There  was  evidence  tending  to  show  this  stat 
and  in  the  presence  of  it  the  court  could  not  have  lawfully 
the  jury  that  f^urple  was  a  passenger,  and  that  the  defends 
ble  for  his  death  if  it  was  caused  by  its  negligence,  because, 
of  facts  existed,  Purple  was  a  trespasser,  and  not  a  pass 
the  only  duty  of  the  defendant  to  him  was  to  abstain  fron 
or  recldessly  inflicting  injury  upon  him.    One  who  enten 
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a  car  or  train  which  he  knows,  or  by  the  exercise  of  reasonable 
nee  would  know,  is  prohibited  from  carrying  passengers,  is  a 
isser,  and  not  a  passenger,  and  the  only  duty  oi  the  railroad  com- 
toward  him  is  to  abstain  from  wanton  or  reckless  injury  to  him. 
ay  Co.  V.  Roach  (Va.)  5  S.  E.  175;  Robertson  v.  I^ilroad  Co., 
irb.  91 ;  Eaton  v.  Railroad  Co.,  57  N.  Y.  382,  384,  15  Am.  Rep. 
Pennsylvania  R.  Co.  v.  Langdon,  i  Am.  &  Eng.  R.  Cas.  87; 
rs  V.  Railroad  Co.,  153  Mass.  188,  igi,  192,  26  N.  E.  446; 
:r  V.  Railroad  Co.,  69  Pa.  210,  8  Am.  Rep.  251 ;  Ecliff  v.  Railway 
i4  Mich.  196,  31  N.  W.  180. 

;  conclusions  which  have  now  been  announced  have  not  been 
ed  without  a  careful  perusal  and  consideration  of  the  authorities 
by  counsel  for  the  plaintiff  in  error,  such  as  Dunn  v.  Railway 
;8  Me.  187,  4  Am.  Rep.  267;  Lucas  v.  Railway  Co.,  33  Wis. 
[,  14  Am.  Rep.  735 ;  Railroad  Co.  v.  Derby,  14  How.  468,  484, 

Ed.  502;  Gradin  v.  Railroad  Co.,  30  Minn.  217,  220,  14  N.  W. 
Railroad  Co.  v.  Wheeler,  35  Kan.  185,  10  Pac.  461 ;  and  White- 
v.  Railway  Co.,  99  Mo.  263,  11  S.  W.  751,  6  L.  R.  A.  409, — in 

boys  and  men  who  had  never  been  employed  upon  the  railroad, 
10  had  no  notice  of  facts  sufficient  to  put  them  upon  inquiry 
the  power  of  the  conductor  or  officer  in  charge  of  the  train  to 
t  them  to  ride  upon  it  as  passengers,,  were  held,  under  the  cir- 
ances  of  these  particular  cases,  to  stand  in  this  relation  to  the 
mies.  The  rules  and  principles  announced  in  those  cases  are  in- 
able  to  the  facts  of  the  case  in  hand,  because  the  evidence  here 
isively  establishes  the  fact,  which  did  not  exist  in  those  cases, 
lefore  the  alleged  passenger  boarded  the  extra  freight  train  he 
facts  which  would  put  any  man  of  reasonable  prudence  upon  in- 
to ascertain — First,  whether  or  not  that  train  was  permitted  to 
passengers ;  and,  second,  whether  or  not  the  conductor  had  any 
rity  to  allow  him  to  ride  upon  it,  and  because  there  was  evidence 
>  case,  which  was  not  presented  in  any  of  those  cases,  tending  to 
that  the  alleged  passenger  entered  and  rode  upon  the  train  with 
iliberate  intention  not  to  pay  his  fare,  under  a  tacit  understanding 
he  conductor  that  he  should  ride  free.  Purple  did  not  approach 
-ain  in  the  relation  to  the  company  of  a  boy  or  of  an  ordinary 
iual  honestly  seeking  transportation  without  knowledge  of  the 
or  practices  of  the  company.  The  conceded  facts  that  he  had 
employed  upon  the  railroad  for  nine  years,  had  been  familiar 
he  rules  and  practices  upon  the  road  and  the  evidence  of  liis 
ion  not  to  pay,  and  tacit  understanding  with  the  conductor  that 
mid  not  pay  fare,  gave  him  notice  of  facts,  and  suggested  inquiry 

the  ordinary  applicant  for  passage  upon  the  train  of  a  railroad 
my  does  not  have.  This  case  is  not  governed  by  the  authori- 
ted  by  the  plaintiff  in  error,  which  declared  the  liabilities  of  rail- 
:ompanies  upon  very  different  states  of  facts,  but  is  controlled 
;  rules  and  the  decisions  to  which  reference  has  been  made  in 
rlier  portion  of  this  opinion. 

vi\l  be  convenient  to  notice  here  another  contention  of  coun- 
r  plaintiff  in  error  allied  to  those  which  have  already  been 
lered.  It  is  that  although  Purple  was  not  a  passenger  he  was 
L14  P.— 9 


130 


114  FBDBRAX.  REPOBTBR. 


not  a  trespasser,  and  the  court  should  have  instructed  the 
the  defendant  was  liable  to  him  for  gross  negligence.  In 
of  this  proposition  cases  are  cited  like  Railroad  Co.  v.  E 
How.  483,  14  h.  Ed,  502,  where  a  passenger  who  was  ri( 
upon  the  railroad  by  the  invitation  of  the  president  of  the 
was  carelessly  injured,  and  Farmers'  Loan  &  Trust  Co.  v.  E 
&  O.  S.  W.  R.  Co,  (C.  C.)  102  Fed.  17,  where  one  riding  1 
senger  car  upon  a  pass  sustained  injury  through  the  negligen 
company,  and  it  was  held  that  the  defendant  was  liable 
persons  for  the  exercise  of  ordinary  care  and  diligence, 
any  failure  to  exercise  such  care  might  well  be  charactt 
gross.  Tliese  authorities,  and  the  rules  of  law  upon  wh 
rest  and  which  they  announce,  have  no  application  to  the 
hand.  Purple  was  not  traveling  on  a  free  pass.  He  wi 
licensee.  He  was  either  a  passenger  without  knowledge  a 
out  notice  of  facts  suggesting  an  inquiry  which  would  ha 
prudent  man  to  knowledge  of  the  fact  that  the  conduct©: 
train  was  not  authorized  to  permit  htm  to  ride  upon  it  a 
senger,  or  he  was  a  trespasser  with  knowledge,  or  with  not 
ging  him  with  knowledge,  of  this  fact,  engaged  in  executi 
liberate  intention  to  ride  upon  the  train  in  violation  of  the 
the  company.  He  was  not  a  licensee,  and  he  could  occupy 
die  position.  There  was  therefore  no  error  in  the  refusj 
court  to  charge  that  if  he  was  not  a  passenger  the  railrc 
pany  was  liable  to  him  for  gross  neghgence.  The  term 
in  this  connection  is  nothing  but  an  epithet.  It  means 
than  the  failure  to  exercise  ordinary  dihgence  in  the  circu; 
of  the  particular  case.  It  distinguishes  no  legal  degree 
gence,  and  it  is  not  error  to  refuse  to  apply  it  to  the  n< 
for  which  a  defendant  may  be  liable,  because  its  use  mer( 
to  create  doubt  and  to  increase  confusion.  Wilson  v.  1 
Mees.  &  W.  113;  The  New  World  v.  King,  16  How.  4; 
Ed.  10)9;  Milwaukee  Railroad  Co.  v.  Arras,  91  U.  S.  489 
L.  Ed.  374:  Beal  v.  Railway,  3  Hurl.  &  C.  337;  Grill  \ 
Co.  [1865-66]  L.  R.  C.  P.  600;  Perkins  v.  Railroad  Co.,  : 
196,  207,  82  Am.  Dec  281. 

Another  complaint  of  the  plaintiff  in  error  is  that  the  1 
structed  the  jury  that  there  was  no  evidence  in  the  case 
to  warrant  them  in  finding  that  there  was  any  wanton,  v> 
reckless  disregard  by  the  company  of  the  safety  of  the  < 
But  the  bill  of  exceptions  contains  these  two  statements: 
dence  tending  to  show  the  fact  or  character  of  defendant 
gence  is  contained  in  this  bill  of  exceptions;"  and  "there 
evidence  in  the  case  tending  to  show  wanton,  willful,  or 
disregard  on  the  part  of  the  company  of  the  safety  of  the  d« 
Counsel  review  the  evidence  contained  in  the  bill  of  excepti 
ask  a  holding  that  there  was  evidence  tending  to  show  wi 
reckless  injury.  Rut  this  question  is  not  here  for  our  consi 
The  only  way  in  which  it  could  have  been  presented  in  th€ 
state  of  the  record  was  by  an  exception  to  the  statemer 
bill  of  exceptions  that  there  was  no  such  evidence  in  the  ca 
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and  recorded  in  the  bill  itself.  No  such  objection  or  exception 
'  was  taken,  so  that  the  question  whether  or  not  there  was  such 
evidence  was  not  presented  to  the  court  below  when  it  certified 
the  record,  and  as,  in  an  action  at  law,  this  is  a  court  for  the  cor- 
rection of  errors  exclusively,  there  could  have  been  no  error  in  the 
court  below,  because  that  question  was  not  presented  to  or  ruled  upon 
by  that  court  when  the  bill  of  exceptions  was  made.  In  this  court 
the  record  presented  by  that  bill,  in  the  absence  of  objection  or 
exception  thereto,  is  conclusive. 

It  is  assigned  as  error  that  the  court  refused  to  instruct  the  jury 
that,  although  the  conductor  did  not  intend  to  demand  transporta- 
tion, the  fact  that  he  had  such  intention  could  not  in  any  way  affect 
the  right  of  the  plaintiff  to  recover,  in  the  absence  of  evidence  to 
show  that  Purple  in  some  way  induced  the  conductor  to  form  such 
intention.  But  there  was  evidence  tending  to  show  that  Purple  did 
induce  him  to  form  this  intention  by  presenting  himself  for  trans- 
portation, by  forming  with  him  the  tacit  understanding  that  he 
should  ride  free,  and  by  entering  and  riding  upon  the  train  without 
the  payment  or  the  offer  to  pa^  fare,  in  pursuance  of  his  deliberate 
intention  and  tadt  understanding  that  he  should  ride  without  the 
payment  of  any.  The  instruction  requested  was  therefore  inappli- 
cable to  the  facts  of  this  case,  and  there  was  no  error  in  its  refusal. 
It  is  not  the  duty  of  a  trial  court  to  instruct  the  jury  what  the  law 
would  be  in  the  absence  of  material  evidence  which  has  been  pre- 
sented and  submitted  to  the  jury  upon  the  crucial  issues  in  the 
case.  It  completely  discharges  its  duty  when  it  gives  the  law  ap- 
plicable to  the  evidence  before  the  jtiry. 

For  the  same  reason  there  was  no  error  in  the  refusal  of  the 
court  to  charge  the  jury  that  some  of  the  defendant's  freight  trains 
carried  passengers,  that  Purple  was  riding  on  one  of  them  with 
the  knowledge  and  assent  of  the  conductor  in  charge,  and  that  un- 
der these  circumstances,  in  the  absence  of  evidence  to  the  con- 
trary, it  would  be  presumed  that  he  was  a  passenger.  This  instruc- 
tion ignored  all  the  material  evidence  in  the  case  upon  which  the 
jury  based  its  finding  that  he  was  not  a  passenger,  the  evidence  of 
his  deliberate  intention  not  to  pay  fare,  of  the  tacit  understanding 
that  he  should  ride  free,  of  his  employment  upon  the  road  for  nine 
years,  and  his  familiarity  with  the  rules,  and  of  his  presence  and 
opportunity  to  learn  the  facts  at  Laramie  before  he  started  upon 
his  fatal  ride. 

It  is  said  that  it  was  error  for  the  court  to  refuse  to  charge  that 
the  pajTnent  of  fare  is  not  neces.sary  to  give  rise  to  the  liability  to 
pay  it,  and  that  if  the  carrier  permits  the  passenger  to  take  his 
seat  without  requiring  payment  the  obligation  to  pay  will  stand  for 
actual  payment.  But  the  rule  of  law  embodied  in  this  request  was 
fairly  ^iven  to  the  jury  in  the  general  charge  of  the  court.  Although 
the  evidence  was  conclusive  that  PuiT)le  never  paid  any  fare,  and 
never  was  asked  to  pay  any,  the  court  instructed  the  jury  that  if  he 
was  invited  onto  a  train  authorized  to  carry  passengera,  either  by 
express  words  or  by  a  tacit  understanding  between  him  and  the 
conductor,  he  became  a  passenger,  and  it  was  the  duty  of  the  com- 
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pany  to  exercise  the  highest  degree  of  practicable  care  for 
transportation. 

It  is  contended  that  the  court  erred  because  it  failed  to 
instructions  (i)  that  if  the  car  on  which  Purple  was  riding 
the  same  general  appearance  of  other  trains  on  which  pa; 
were  carried  on  that  division  of  the  railroad,  but  by  reason 
facts,  unknown  to  Purple,  the  train  was  not  permitted  t 
passengers,  and  if  the  failure  of  the  conductor  to  demand  i 
not  procured  by  Purple,  he  was  a  passenger ;  and  (2)  that  t 
riding  by  the  unauthorized  permission  of  the  conductor  on 
not  intended  for  the  carriage  of  passengers  is  not  a  trc 
unless  it  was  known  to  him  that  the  conductor  exceeded 
thority.  It  may  be  conceded  for  the  purpose  of  this  dis 
although  the  proposition  is  not  considered  or  decided,  t 
without  any  knowledge  and  without  any  notice  of  facts  s 
to  put  him  upon  inquiry  which  would  lead  to  knowledge 
lack  of  the  authority  of  a  conductor  upon  or  of  the  charac 
train  which  was  not  permitted  to  carry  passengers  might  b^ 
passenger  upon  that  train  under  the  circumstances  stated 
propositions.  The  difficulty  with  the  instructions  is  that  Pu; 
in  no  such  situation.  He  was  an  old  employe  on  the  road, 
practical  operation  he  had  known  and  had  experienced  the 
nine  years  that  regular  freight  trains  might  carry  passeng 
that  extra  freights  might  not.  It  is  certainly  probable 
knew  this  fact  when  he  boarded  the  train,  seven  year 
Whether  he  did  or  not,  the  record  clearly  shows  that  he  ha 
knowledge  of  facts  to  put  him  upon  an  inquiry  which  wbi 
led  to  an  acquaintance  with  this  fact.  Under  these  circun 
he  could  not  escape  this  duty  of  inquiry.  He  was  in  this  si 
If  he  had  forgotten  the  rules  and  the  practices,  then  he 
know  that  any  freight  trains  on  that  railroad  carried  pas 
and  the  fact  that  he  placed  himself  upon  a  freight  train  ws 
to  him  that  he  was  wrongfully  there,  because  the  presum 
that  freight  trains  are  for  freight  and  passenger  trains  for 
gers.  In  the  absence  of  any  rule  or  practice  permitting 
trains  to  carry  passengers,  the  presumption  is  that  one  ri^ 
his  own  convenience  on  a  freight  train,  an  engine,  a  hand 
any  other  carriage  of  a  common  carrier  that  is  evidently 
signed  for  the  transportation  of  passengers,  is  unlawfully  tl 
is  a  trespasser.  Bryant  v.  Railroad  Co.,  53  Fed.  097,  998, 
A.  146,  147,  12  U.  S.  App.  115,  123;  Powers  v.  Railroad  1 
Mass.  r88,  190,  26  N.  E.  446;  Eaton  v.  Railroad  Co.,  5; 
382,  15  Ara.  Rep.  513;  Files  v.  Railroad  Co.,  149  Mass. 
N.  E.  311,  14  Am.  St.  Rep.  411 ;  Hoar  v.  Railroad  Co.,  70 
72*  73,  35  Am.  Rep.  299;  Gardner  v.  New  Haven  &  N. 
Conn.  143,  50  Am.  Rep.  12 ;  Graham  v.  Railway  Co.,  23  T 
P.  541;  Sheerman  v.  Railway  Co.,  34  U.  C.  Q.  B.  451;  ] 
Co.  v.  Michie,  83  III.  427. 

If,  on  the  other  hand,  Purple  knew  the  rules  and  the  pn 
the  railroad  company,  then  he  knew  that  conductors  were  fc 
to  carry  passengers,  and  passengers  were  prohibited  from 
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rtra  freight  trains.  So  that,  whether  he  knew  the  rules  or  not, 
uty  was  imposed  upon  hira  to  inquire  and  to  ascertain  whether 
)t  the  train  upon  which  he  entered  was  a  regular  or  an  extra 
It  train.  The  instructions  under  consideration  ignore  this  duty 
quiry  which  the  situation  and  knowledge  of  Purple  imposed 
him,  and  for  that  reason  they  were  properly  refused.  He  was 
spasser,  not  only  if  he  knew  that  the  train  on  which  he  rode 
lot  permitted  to  carry  passengers  and  that  the  conductor  was 
uthorized  to  allow  him  to  ride  upon  it,  but  also  if  he  knew 
facts  relative  to  this  matter  as  would  have  put  a  man  of  ordi- 
prudence  and  diligence  upon  an  inquiry  which  would  have  led 
knowledge  of  these  facts. 

;  specifications  of  error  in  this  case  are  numerous.  They  have 
II  been  specifically  set  forth,  but  the  rules  and  principles  of 

iw  and  the  facts,  by  which  they  must  be  judged,  have  now 
carefully  considered  and  declared.  Our  conclusion  is  that  the 
ial  issues  in  this  case  were  fairly  and  impartially  tried,  that 
large  of  the  court  tersely  and  correctly  presented  to  the  jury 
lies  of  law  applicable  to  the  evidence,  and  that  there  was  no 
in  the  refusal  of  the  court  to  submit  the  requested  instructions 
unsci  for  the  plaintiff. 
t  judgment  below  is  accordingly  affirmed. 


LESSER  COTTON  00.  et  al.  T.  ST.  LOUIS,  I.  H.  &  6.  BY.  CO, 
(Circuit  Gonrt  of  Appeals,  Eighth  Circuit   Uareb  10,  1902^ 

No.  1^. 

^nOADS — EVIDKNCB — SETTING  FiRES — FiRBS  SeT  BT  OTHER  EhGIKES. 

^bere  the  eDglne  wUch  alone  could  have  set  the  fire  Is  Identified. 
ttlmoDf  that  other  engines  of  the  defendant  set  fires  or  threw  sparks 
other  times  Is  Incompetent  In  the  absence  of  jnroof  of  similar  condl- 
n  ond  operation. 

B— Habff  OP  PuHOHiKa  SpASK  Abbesters  Imiiatxrial  Wbxbx  £irem 
Idbntifibo. 

^faere  the  aiglne  which  alone  could  have  set  the  Are  Is  Identified, 
i  its  spark  arrester  Is  shown  to  have  been  without  boles  punched  in 
at  the  time  of  the  fire,  it  Is  Incompetent  to  show  a  habit  of  the  en- 
leers  of  the  d^endant  to  pancb  snch  holes  in  tbe  spark  arrestiers  of 
>ir  engines. 

D — Tkstihont  as  to  Fibes  Set  bt  Other  Ekgikes. 
IVhere  the  engine  which  might  hare  set  the  fire  Is  not  Identlflod.  nmi 
■  Issue  Is  either  whether  or  not  some  unknown  engine  set  tbe  lire, 
■whether  or  not  sparks  could  have  flown  from  the  engine  to  the 
*iied  bolldlng,  testimony  that  other  engines  of  the  defendant  et  other 
IT  times  and  placefi  set  flree  or  threw  sparks  the  requisite  distance 
y  be  competent 

1  DUTT  OF  BaILWAT  OOHPANT  AS  TO  PbBVENTITB  MaCHINBBT. 

t  Is  the  dnt7  ot  a  railway  company  to  exercise  reawmable  eain  ta 
▼ide  itsdf  witb  tbe  most  ^ective  mechanical  contrivances  in  knowa 
ctlcal  use  to  prevent  the  escape  of  sparks  and  coals-  from  Its  engines. 
:  tlie  law  does  not  Impose  npon  It  the  duty  to  absolutely  provide  sneh. 
trivances,  or  make  It  the  insurer  of  tbelr  completeness  or  pofeettoo. 
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5.  Al'fEALS— OBJSCTIOKS  SOT  PHERENTED  BELOW  UMATAIL»G  TH 

Court. 

The  fedeifil  appellnte  courts  nre  courts  for  the  correction 
only.  In  actions  at  law;  and  quoBtlons  which  were  not  pivsei 
court  below  maj*  not  he  reviewed  there,  becanse  the  trial  ( 
not  be  guilty  of  en-ors  In  rulings  they  have  never  made  n 
that  never  were  presented  to  them. 

6.  Appeal — M'STakks  ok  F.^rT  ix  Charge  not  Reviewable. 

The  opinion  of  a  federal  court  upon  the  facts,  expressed  li 
to  a  Jury,  Is  not  reviewable  on  etTor,  so  long  as  do  rule  of 
correctly  stated,  and  all  matters  of  fact  are  ultimately  subml 
determination  of  the  Jury. 

7.  Same— Trial  on  Ohb  Theory  Waives  Right  to  Rbvbrsb  ox  Ib 

Theory. 

One  who  tries  his  case  upon  one  theory  may  not  reverse 
ment  against  him  upon  an  inconsistent  theory  which  vras  nol 
or  urged  at  the  trial. 

&  Same— All   Relevant   Evidekob   XBCEasART  to   Review  S 
TnEBBor  TO  Warhant  Charge. 

The  legal  presumption  is  that  the  evidence  warranted  i 
of  the  court,  and,  if  the  plaintiff  In  error  would  attack  It  : 
Bufflclency  of  the  evidence,  he  must  either  present  all  the  ei 
fore  the  trial  court,  or  all  the  evidence  relative  to  the  subje 
in  that  part  of  the  charge  challenged,  together  witli  the  ce 
the  trial  Judge  that  the  bill  of  exceptions  contains  such  ev; 

B.  Railroads— Bettino  Fires— Reasonable  Care  in  Dry  and  Wix 
It  Is  not  error  to  Defuse  to  give  or  to  give  a  charge  that  g 
la  required  to  protect  against  Ores  from  operating  engines  fi 
ence  of  Inflammable  materials  In  a  dry  and  windy  time  the 
nary  occasions,  because  it  is  not  error  to  refuse  to  Insert  li 
truisms  which  are  a  part  of  the  common  knowledge  and 
of  all  men  who  bare  arrived  at  years  of  discretion,  althoug 
error  to  Insert  such  statements. 

IOl  Charoe— Not  Error  to  Refuse  to  Repeat  Rdlb  Submitted 
OF  Counsel. 

Where  a  rule  of  law  has  been  fairly  submitted  to  the  j 
general  charge,  It  is  not  error  to  refuse  to  repeat  it  In  tbt 
counsel's  request. 
tSyllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  th 
District  of  Arkansas. 

About  10  o'clock  at  night  on  Sunday,  the  Ist  day  of  April.  : 
broke  out  in  the  bam  of  one  Best,  In  the  town  of  Newport,  in  t 
Arkansas,  which  spread  to  a  quantity  of  cotton  near  by.  owe 
Lesser  Cotton  Company,  and  Insured  against  fire  by  14  insurance 
The  cotton  was  burned.  The  insurance  companies  paid  the  Le: 
Company  $195,000  on  account  of  its  loss,  and  then  Joined  with  tb 
tion  in  an  action  against  the  St.  Louis,  Iron  Mountain  &  Soatbei 
Company  to  recover  the  amount  which  they  had  paid,  on  the  groui 
tire  was  set  by  the  negligence  of  the  railway  company,  and  tba 
been  subrogated  to  the  rights  of  the  cotton  company.  The  ra 
paoy  denied  its  liability,  and  at  the  trial  there  was  testimony  on 
the  plaintiffs  tending  to  show  that  the  Are  was  set  flpon  the  roof  t 
by  sparks  which  the  railway  company  permitted  to  escape  from 
No.  577  while  the  testimony  for  the  defendant  was  to  the  effec 
engine  was  perfect  In  construction  and  condition,  and  was  skillful 
and  that  the  fire  was  set  on  the  Inside  of  tbe  Imm  either  by  tramp 
or  a  camp  fire  which  was  burning  in  the  yard  wltliln  76  feet  of  tl 
Tbe  court  submitted  to  the  Jury  the  issues  whether  or  not  tbe  fi 
by  the  sparks  from  the  engine,  and  whether  or  not  the  railway  coi 
guilty  of  any  negligence  in  the  construction,  repair,  or  maoagei 
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locomottT&  They  returned  a  verdict  tor  the  defendant  and  jodgment  vm 
entered  accordingly.  This  writ  of  error  has  been  sned  out  to  reverse  tbls 
couctaslon. 

Ashley  CockriU  and  Joseph  M.  Stayton,  for  plaintiffs  in  error. 
Ceorge  £.  Dodge  and  B.  S.  Johnson,  for  defendant  in  error. 


Before   CALDWELL,  SANBORM,  and  THAYER,  Circuit 


SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  trial  of  this  case  occupied  I2  days.  The  bill  of  exceptions 
is  a  statement  of  the  issues,  the  tendency  of  the  evidence  of  the 
respective  parties,  the  rulings  of  the  court  upon  the  exclusion  of 
evidence  and  its  charge  to  the  jury„  It  is  a  model  of  clearness  and 
brevity.  A  large  number  of  errors  are  assigned,  and  the  logical 
and  facile  method  of  treating  them  will  be  to  consider  them  in  three 
groups:  First,  those  relating  to  the  exclusion  of  testimony;  sec- 
ond, those  relating  to  the  charge  of  the  court;  and,  third,  those 
relating  to  its  refusal  to  give  requested  instructions. 

I.  It  is  assigned  as  error  that  the  court  refused  to  permit  wit- 
nesses produced  by  the  plaintiffs  to  testify  that  other  engines  of 
the  defendant  than  the  one  which  alone  could  have  set  the  fire,  un- 
der the  evidence,  "threw  sparks  a  considerable  distance,  sufficiently 
large  and  live  to  set  inflammable  material  on  fire";  that  it  was 
the  habit  of  operatives  of  engines  on  the  defendant's  road  to  punch 
large  holes  in  the  spark  arresters  of  those  engines,  so  that  large 
cinders  would  be  thrown  through  those  holes;  and  that  other  en- 
gines of  the  defendant  than  the  one  which  alone  could  have  set  the 
fire,  under  the  evidence,  contained  defects,  and  were  negligently  han- 
dled, although  they  were  similarly  constructed.   The  bill  of  excep- 
tions contains  no  record  of  the  ofifer  and  rejection  of  any  other 
evidence  of  negligence  in  the  operation  of,  or  of  defects  in,  other 
engines  than  No.  577,  except  that  relating  to  their  scattering  of 
sparks,  and  to  the  habit  of  punching  holes  in  their  spark  arresters, 
so  thai  the  only  question  to  be  considered  under  this  assignment 
is  whether  or  not  the  latter  testimony  was  improperly  excluded. 
The  record  discloses  the  fact  that  the  court  refused  to  admit  it  be- 
cause it  was  conceded  in  the  case  that,  if  the  fire  was  caused  by 
sparks  from  any  of  the  defendant's  engines,  they  came  from  engine 
No.  577,  and  the  spark  arrester  of  that  engine  had  been  produced 
in  evidence  in  the  court,  and  had  been  shown  to  be  in  the  same 
condition  as  on  the  night  of  the  fire,  and  no  holes  had  been  punched 
in  it.    It  is  insisted  that  these  rulings  were  erroneous,  because  (i) 
there  is  evidence  tending  to  show  that  the  fire  might  have  been 
caused  by  some  other  engine;  and  (2)  because,  even  if  the  engine 
and  spark  arrester  were  identified,  the  testimony  was  competent  to 
show  a  habit  of  negligence  in  operating  and  caring  for  the  engines 
of  the  defendant.   The  first  reason  presents  a  question  of  fact,  and 
it  challenges  a  portion  of  the  charge  of  the  court;  for  the  court 
instructed  the  jury,  in  effect,  that,  if  the  bam  was  set  on  fire  bv 
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Sparks  from  one  of  the  defendant's  engines,  it  was  done  t 
No.  577.  The  consideration  of  this  question  of  fact  is, 
foreclosed  by  the  bill  of  exceptions,  which  in  one  place  st 
the  defendant  introduced  evidence  tending  to  show  "that  t 
no  other  engine  there,  and  that,  if  the  fire  was  set  out,  il 
out  by  a  spark  from  engine  No.  577.  This  fact  was  no' 
verted  by  the  evidence,  nor  denied," — and  in  another  plat 
the  evidence  under  consideration  was  offered,  recites  that  1 
dence  was  excluded  by  the  court  upon  the  ground  that 
conceded  in  this  case  that,  if  the  fire  was  caused  by  spa 
one  of  defendant's  engines,  it  was  caused  by  engine  No.  ; 
evidence  as  is  offered  would  only  be  admissible  if  it  could  1 
that  these  engines  were  of  a  Hke  kind,  and  had  the  same  '. 
spark  arrester,  and  were  in  the  same  condition  that  engine 
at  the  time  of  the  fire."  The  .evidence  upon  this  subjei 
before  us  for  consideration.  This  issue  is  concluded  by 
citals,  and  this  case  must  be  considered  and  decided  upo: 
corded  fact  that  engine  No.  577  was  the  only  one  which  c< 
set  the  fire  of  which  the  plaintiffs  complain. 

This  brings  us  to  the  question  whether  or  not  after  it  w 
lished  that  the  only  engine  which  could  have  set  the  fire  w 
577.  lifter  its  spark  arrester,  in  the  same  condition 
the  fire  was  set,  and  without  holes  punched  in  it,  was  in  e.\ 
was  competent  to  introduce  testimony  that  other  engines  c 
fendant  threw  igniting  sparks  at  other  times  and  places,  and 
engineers  were  in  the  habit  of  making  holes  in  their  spark 
In  support  of  the  position  that  this  evidence  should  have  beer 
counsel  cite  a  large  number  of  cases  which  recite  the  rema 
supreme  court  in  Railroad  Co.  v.  Richardson,  91  U.  S.  478,  : 
356,  that  "such  evidence  has,  we  think,  been  generally  held  £ 
as  tending  to  prove  the  possibility,  and  a  consequent  probat 
some  locomotive  caused  the  fire,  and  as  tending  to  show  a 
habit  of  the  officers  and  agents  of  the  roailroad  company." 
are  not  concerned  in  this  case  with  the  rule  announced  in 
ardson  Case.  That  rule  is  that)  where  the  engine  which  couli 
the  fire  is  unknown,  it  is  competent  to  show,  not  that  othe 
of  the  defendant  sometimes  set  fires,  but  that  some  of  the  e 
the  defendant  set  such  fires.  The  reason  of  this  rule  is  tha' 
is  uncertain  which  engine  caused  the  fire,  evidence  genei 
the  engines  of  the  defendant  set  other  fires  before  and  after  t 
is  the  subject  of  the  htigation  has  some  tendency  to  prove 
latter  fire  was  set  by  some  unknown  engine  of  the  company, 
its  servants  are  habitually  negligent  in  caring  for  or  opera 
locomotives.  There  is  plausibility  in  this  theory,  because,  1 
engine  charged  is  unknown,  it  may  be  that  this  unknown  ei 
one  of  those  which  set  fires  at  other  places  and  times ;  an( 
that  the  engines  of  the  defendant  set  out  such  fires  becom 
way  testimony  from  which  the  jury  may  reasonably  infer  thi 
under  consideration  was  set  by  some  engine  of  the  defendant 
however,  it  is  conceded  or  established  beyond  dispute,  as  in 
that  there  was  only  one  engine  which  could  possibly  have  se 
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and  its  spark  arrester  is  produced,  without  any  holes  punched  in  it,  and 
proved  to  be  in  the  same  condition  in  which  it  was  at  the  time  of  the 
fire,  it  is  difficult  to  perceive  how  the  testimony  that  other  engines 
threw  sparks,  or  that  the  engineers  of  the  defendant  were  in  the  habit 
of  punching  holes  in  the  spark  arresters  of  engines,  could  have  had 
any  tendency  to  show  that  the  fire  in  question  was  set  out  by  the  identi- 
fied engine.  The  only  question  at  issue  was  whether  or  not  engine 
Xo.  577  set  the  fire.  If  the  offer  of  counsel  had  been  to  show  that 
some  of  the  engines  of  the  defendant  set  fires  at  other  times  and  pla- 
ces, it  mght  have  formed  the  basis  for  a  more  plausible  argiunent, 
because  it  might  have  been  said  that  engine  No.  577  might  have  been 
one  of  the  engines  which  set  fires  at  other  times.  This,  however,  was 
not  their  offer.  Their  proposal  was  to  prove  that  other  engines 
threw  sparks  suflEiciently  large  and  Uve  to  set  fires.  They  did  not 
offer  to  show  that  such  engines  were  constructed  in  the  same  way  or 
were  in  the  same  condition  as  the  locomotive  which  alone  could  have 
<et  the  fire.  How  this  testimony  could  have  had  any  tendency  to 
lead  a  rational  mind  to  the  belief  that  engine  No.  577  was  the  cause 
of  this  fire,  passes  our  understanding.  Ndther  the  fact  that  other 
engines  set  fires,  nor  the  fact  that  they  threw  sparks,  nor  the  fact  that 
their  operators  were  in  the  habit  of  negligently  constructing,  repair- 
ing, or  caring;  for  them,  had  any  logical  or  rational  tendency  to  show 
that  the  engme  here  in  question  either  set  the  fire,  threw  the  sparks, 
or  was  negligently  cared  for  or  operated,  because  there  was  better 
and  conclusive  evidence  upon  all  these  questions,— the  evidence  of  its 
actual  construction  and  condition,  and  of  the  method  in  which  it  was 
actually  operated  at  the  time  when  the  fire  occurred.  Nor  was  the 
testimony  that  it  was  the  habit  of  the  servants  of  the  defendant  to 
punch  holes  in  the  spark  arresters  more  competent  or  persuasive.  The 
sparic  arrester  of  engine  No.  577,  according  to  the  recital  of  the  bill 
of  exceptions,  was  before  the  court  in  the  same  condition  in  which  it 
existed  when  the  fire  was  set,  and  no  holes  had  been  punched  in  it. 
In  the  presence  of  this  evidence,  proof  of  the  habit  of  engineers  to 
punch  holes  had  no  tendency  to  show  that  such  holes  were  made  in 
the  spark  arrester  of  this  engine,  because  higher  and  better  evidence 
had  demonstrated  the  fact  tluit  no  such  holes  had  been  made.  The 
true  rule  upon  this  subject  is  that,  in  an  action  agamst  a  railway  com> 
pany  for  setting  a  fire  by  means  of  defects  in  the  condition  or  operation 
of  an  engine,  it  is  competent,  where  the  engine  that  might  have  set 
the  fire  is  unknown  or  unidentified,  to  introduce  testimony  that  some 
of  the  defendant's  engines  set  fires  or  threw  igniting  sparks  at  other 
times,  within  a  few  weeks,  and  at  other  places  in  the  vicinity.  Rail- 
road Co.  v.  Richardson,  91  U.  S.  454,  23  L.  Ed.  356;  Railroad  Co,  v. 
Gilbert,  52  Fed.  711,  3  C.  C.  A.  264,  10  U.  S.  App.  375;  Railroad 
Co.  V.  Lewis,  2  C.  C.  A.  446,  51  Fed.  658,  664;  Campbell  v.  Railroad 
Co.,  121  Mo.  340,  351,  25  S.  W.  936,  25  L.  R.  A.  175,  42  Am.  St.  Rep. 
530;  Piggot  V.  Railway  Co.,  3  Man.  G.  &  S.  229;  Webb  v.  Railroad 
Co.,  49  N.  Y.  420,  lo  Am.  Rep.  389;  Sheldon  v.  Railroad  Co.,  14  N. 
Y.  218,  67  Am.  Dec.  155;  Cleaveland  v.  Railway  Co.,  42  Vt.  449; 
Railroad  Co.  v.  McClelland,  42  III.  355,  358;  Smith  v.  Raih-oad  Co., 
10  R.  I.  23;  Hoover -v.  Railway  Co.  (Mo.)  16  S.  W.  480. 
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But  where  the  engine  which  alone  could  have  caused  th 
identified,  and  its  spark  arrester  is  produced,  testimony  thi 
engines  of  the  defendant  at  other  times  and  places  set  fires  ( 
igniting  sparks  is  neither  competent  nor  relevant  to  the  issue, 
proof  that  they  were  in  the  same  condition  and  operated  in  t 
way  as  was  the  engine  charged  when  the  fire  occurred.  Gil 
Railroad  Co.,  58  Wis.  335,  17  N.  W.  132,  134;  Boyce  v.  Railr 
42  N.  H.  97;  Phelps  V.  Conant,  30  Vt,  277;  Malton  v.  Nesbii 
&  P.  70;  Hubbard  v.  Railroad  Co.,  39  Me.  506;  Standish  v 
bum,  21  Pick.  237;  Collins  v.  Inhabitants  of  Dorchester, 
306;  Robinson  v.  Railroad  Co.,  7  Gray,  92;  Jordan  v.  Osg< 
Mass.  457,  12  Am.  Rep.  731 ;  Smith  v.  Railroad  Co.,  37  \ 
Coale  V.  Railroad  Co.,  00  Mo.  227,  233 ;  Railroad  Co.  v,  Doali 
379,  91  Am.  Dec.  166;  Allard  v.  Railroad  Co.  (Wis.)  40  N. 
Ireland  v.  Railroad  Co.  (Mich.)  44  N.  W.  426 ;  Railroad  Co.  v 
ruff,  4  Md.  242,  59  Am.  Dec.  72.  The  distinction  between  tl 
lines  of  authorities  is  plain  upon  principle,  and  is  dearly  iti; 
the  opinions  in  the  cases  upon  which  counsel  for  the  plaintiff 
rely.  In  the  case  at  bar  and  in  the  cases  last  dted  the  cruc 
is  whether  or  not  the  identified  engine  set  the  fire,  and  the  01 
petent  evidence  on  that  issue  is  the  construction,  condition,  an 
tion  of  that  engine,  and  of  those  similarly  constructed,  repai 
operated.  In  the  cases  first  cited  this  issue  is  not  presen 
the  crucial  questions  are  whether  any  of  the  unidentified  en 
the  defendant  set  the  fire,  or,  as  in  Matthews  v.  Railroad  Co., 
645,  44  S.  W.  802,  whether  or  not  a  spark  could  be  thrown  ; 
from  the  railroad  to  the  site  of  the  building  burned.  These  i: 
not  arise  in  the  case  at  bar,  and  for  that  reason  the  evidence 
tent  in  cases  where  they  do  arise  is  not  relevant  to  the  iss 
Thus,  in  Railroad  Co.  v.  Richardson,  91  U.  S.  454,  23  L.  ; 
the  engine  which  caused  the  fire  was  unidentified.  The 
tended  to  show  tliat  it  was  one  of  two  locomotive  engines  belo; 
ihe  railroad  company,  but  there  is  nothing  in  the  case  to  indica 
that  these  engines  were  pointed  out  so  as  to  separate  them  f 
other  engines  of  the  defendant,  or  that  the  condition  or  the  m 
operation  of  either  of  them  was  in  any  way  shomi.  The  on 
tion  in  that  case  was  whether  the  fire  was  set  by  some  unknow 
of  the  defendant,  or  by  a  conflagration  which  the  plaintiff  ma 
in  the  vicinity.  In  Railroad  Co.  v.  Gilbert,  52  Fed.  711,  713, 
A.  264,  265,  TO  U.  S.  App.  375,  378.  the  court  wcM  said,  aft* 
the  authorities  which  sustain  the  rule  that  governs  the  case  at 

""We  must  not,  in  the  coofilderatlon  of  this  question.  lose  sight  < 
sues  involved.   In  the  case  at  bar  it  was  not  admitted  by  the  comi 
Cbe  fire  was  cAused  by  sxHirlis  escapInR  from  a  particular  en^ne^ 
event  Uie  query  would  be  as  to  the  condition  of  that  partlcQlar  eni 
the  mode  In  which  It  was  handled.** 

In  the  case  at  bar  it  was  conceded  that,  if  the  fire  was  set 
engine,  it  was  set  by  engine  No.  577.  In  Campbell  v.  Raih 
121  Mo.  340,  25  S.  W.  936,  the  court  says: 

"ir  the  Issue  bad  been  of  negligence  In  the  construction  and  manafl 
•the  engine  only,  and  the  engine  which  could  on^  have  caused  tSu 
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been  clearly  Identified,  evidence  that  other  engines  emitted  sparks  and  rpI- 
ftres  would  bare  been  InadmlBsIble.  under  tbe  decisions  of  this  court  Coalc 
T.  BaUroad  CO.,  60  Mo.  22T;  Fatten  T.  Ballroad  Co.,  87  Mo.  UT.  96  Am.  Bei>. 
4481- 

These  are  the  cases  upon  which  counsel  for  the  plaintiffs  seem  to 
place  their  chief  reliance.  They  do  not  sustain  their  contention,  but 
concede  the  existence  and  reason  of  the  nile  that,  where  the  engine 
charged  with  the  injury  is  known,  testimony  of  defects  in  the  condi- 
tion or  negligence  in  the  operation  of  other  engines  at  other  times 
and  places  is  neither  competent  to  prove,  nor  relevant  to  establish, 
the  real  issue  in  controversy.  There  was  no  error  in  the  rejection  of 
the  testimony  of  this  character,  or  of  that  relative  to  the  habit  of  the 
ei^neers  to  punch  holes  in  the  spark  arresters  of  the  defendant.  The 
evidence  offered  upon  these  subjects  was  properly  excluded. 

2.  Complaint  is  made  that  the  cotut  charged  the  jury  in  this  way: 

"In  order  to  entitle  the  plaintiffs  to  recover  In  tlils  action,  yon  must  find 
from  the  evidence— First,  that  the  Are  which  destroyed  the  cotton,  for  which 
the  suit  Is  Instituted,  was  caused  by  the  defendant  railroad  company;  sec- 
ond^ that  tt  was  caused  through  the  Diligence  of  the  railroad  company. 
Unless  both  of  these  facts  are  tennd  In  favor  of  the  pUtlntifte,  they  cannot 
recover  In  this  action." 

But  in  another  part  of  the  charge  it  told  the  jury: 
"If  you  determine  that  the  fire  which  destroyed  the  cotton  of  the  Lesser 
Cotton  Company  was  caused  from  sparks  or  cinders  communicated  from  the 
deteudant^s  eni^ne,  then  the  burden  of  proof  Is  shifted  upon  the  defendant, 
and  it  must  ovweome  the  presumption  of  n^llgence  arising  from  this  find- 
ing. It  must  show  that  there  was  no  defect  In  the  engine,  tliat  there  wns 
no  negligence  In  the  manner  of  Its  operation  by  Its  employM,  and  that  they 
were  skillful  men.  In  other  words.  It  mnst  protre  by  a  preponderance 
of  evidence  that  there  was  no  negligence,  within  the  definition  of  the  term 
as  I  have  described  It  to  you.  It  must  show  that  it  has  used  all  rensonable 
and  ivoper  care,  caution,  diligence,  and  skill  In  the  construction  of  the  loco- 
motive which  caused  the  fire,  and  that  at  the  time  of  the  Are  It  was  Rkill- 
foUy  operated.  That  la  all  the  railroad  company  wonld  be  required  to  do.— 
to  me  all  due  and  reasonable  care  and  caution  In  providing  appliances  for 
tiie  prevention  of  the  emission  of  sparks  and  cinders  from  the  locomotive,, 
and  skill  in  the  management  of  It  by'lts  operatives  at  the  time." 

All  of  the  charge  upon  the  burden  of  proof,  and  relative  to  the 
rules  of  law,  challenged  by  this  specification  of  error,  must  be  read 
and  construed  tt^ether.  When  it  is  thus  read  it  will  be  found  to 
state  the  established  rules  of  law  relative  to  the  subjects  under 
consideration  in  that  part  of  the  charge  assailed  as  favorably  to 
the  plaintiffs  as  controlling  authorities  will  warrant.  The  burden 
of  proof  was  upon  the  plamtiffs  to  establish  the  causal  negligence 
of  the  defendant.  When  they  proved,  if  they  did,  that  the  fire  was 
caused  by  sparks  emitted  by  the  defendant's  engine,  that  burden 
shifted  to  the  defendant,  and  required  it  to  establish  by  a  fair  pre- 
ponderance of  evidence  that  it  had  exercised  reasonable  care  lo 
provide  the  most  effective  mechanical  contrivances  in  known  prac- 
tical use  to  prevent  the  burning  of  private  property  by  the  escape 
of  fire  from  its  engines.    Rosen  v.  Railroad  Co.,  83  Fed.  300.  "j^. 


27  C.  C.  A.  534,  530,  49  U.  S.  App.  647,  656;  Railroad  Co.  v."  Schnltz, 
93  Pa-  341.  344;  Continental  Trust  Co.  v.  Toledo.  St.  L.  &  K.  C. 
Rl  Co.  (C.  C.)  89  Fed.  637,  638;  Thomas  v.  Railroad  Co.  (C.  C.) 
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91  Fed.  206,  20S;  Railroad  Co.  v.  Fox,  34  C.  C.  A.  497, 
494,  497 ;  Fletcher  v.  Railroad  Co.,  168  U.  S.  135,  18  Sup 
42  L.  Ed.  411;  Bevier  v.  Canal  Co.,  13  Hun,  254;  Collins 
road  Co..  5  Hun,  503,  506;  Railroad  Co.  v.  Larmon,  -67  111 
Those  portions  of  the  charge  which  have  been  quoted  fai 
these  rules  to  the  jury  for  their  guidance,  and  no  just  exec 
them  can  be  sustained. 

Another  objection  to  the  portion  of  the  charge  here  ch 
now  urged  is  that  the  defendant  was  operating  its  engine  ani 
train  on  Sunday;  that  this  act  was  in  violation  of  the  law  ol 
sas,  which  forbids  work  of  this  character  on  that  day  (San 
Dig.  §  1887) ;  and  that  the  defendant  is  consequently  liabh 
damages  resulting  from  its  violation  of  the  law,  without  r> 
the  question  of  negligence.  But  under  the  record  presente 
bill  of  exceptions  this  court  has  no  power  or  jurisdiction 
sider  or  determine  this  question  in  this  case.  It  was  not  p 
to  the  court  below,  and  no  ruling  was  made  upon  it  in  th; 
Counsel  for  the  plaintiffs  presented  to  the  court  nine  reqt 
instructions.  They  were  all  based  upon  the  theory  that  t 
to  be  tried  was  whether  or  not  the  defendant  was  guilty 
gence  in  setting  out  the  fire.  They  contained  no  request 
gestion  that  the  court  ought  to  instruct  the  jury  that  tli 
entitled  to  recover  in  the  absence  of  negligence,  because 
fendant  had  violated  the  Sunday  law.  The  portion  of  thi 
now  challenged  was  excepted  to  at  the  close  of  the  trial, 
exception  was  general,  and  contained  no  statement  that 
cerpt  was  erroneous  because  the  plaintiffs  were  entitled  to 
on  account  of  a  violation  of  the  Arkansas  statute  prohibiti 
on  Sunday.  Thus  it  appears  that  the  issue  of  law  here  ur^ 
our  consideration  was  not  presented  to,  considered,  or  r 
the  court  below.  It  is  not^  therefore,  here  for  our  consi 
and  we  must  decline  to  enter  upon  its  discussion.  In  a 
at  law,  this  is  a  court  for  the  correction  of  the  errors  of  t 
below,  exclusively.  Questions  which  were  not  presented 
decided  by  that  court  are  not  open  for  review  here,  bee 
trial  court  cannot  be  guilty  of  any  error  in  a  ruling  it  h; 
made  upon  an  issue  to  which  its  attention  has  never  bee 
Association  v.  Wilson,  100  Fed,  368,  373,  40  C.  C.  A.  4 
Railway  Go.  v.  Henson,  58  Fed.  531,  532,  7  C.  C.  A.  349, 
U.  S.  App,  169,  171 ;  Schneider  Brewing  Co.  v.  American  I( 
Co.,  77  Fed.  138,  149,  23  C.  C.  A.  89,  100,  40  U.  S.  App.  ; 
Board  v.  Sutliflf,  97  Fed.  270,  38  C.  C.  A.  167;  Railroac 
Krohne,  29  C.  C.  A.  674,  86  Fed.  230,  235 ;  Davis  v.  Town  ol 
52  Wis.  657,  9  N.  W.  809. 

In  the  portion  of  the  argument  addressed  to  the  refusa 
court  to  give  certain  instructions  requested,  that  portior 
charge  of  the  court  relative  to  the  degree  of  diligence  req 
the  railway  company,  which  has  been  quoted,  is  assailed 
ground  that  the  court  should  have  instructed  the  jury  tha 
its  duty  to  provide  the  best  machinery  in  known  practical 
prevent  the  emission  of  sparks,  and  not  simply  to  exercise 
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able  care  to  make  this  provision.  As  the  quotation  assailed  has 
been  recited,  it  will  be  more  convenient  to  treat  this  objection  here. 
The  railway  company  hiid  a  charter  from  the  state,  and  a  vested 
right  to  operate  its  railroad  by  the  use  of  steam  produced  by  fire. 
Oil  the  other  hand,  the  owner  of  buildings  and  property  along  the 
line  of  its  railroad  had  a  right  to  construct  and  maintain  th6m. 
The  action  against  the  railroad  company  for  damages  for  destroy- 
ing them  is  not  based  upon  any  contract  of  instu*ance.  It  arises 
out  of  a  breach  of  a  legal  duty.  That  duty  is  not  to  insure  the 
property  of  the  plaintiff,  nor  is  it  to  insure  the  safety  or  the  per- 
fection of  the  devices  and  appHances  which  it  adopts  to  prevent 
fires.  The  limit  of  that  duty  is  the  exercise  of  ordinary  and  reason- 
able care  to  avail  itself  of  the  best  mechanical  contrivances  in  known 
practical  use  for  the  purpose.  The  essence  of  this  action  for  dam- 
ages is  the  breach  of  tliis  duty.  Negligence  in  the  discharge  of  it 
u  the  basis  of  the  cause  of  action,  and  the  true  rule  is  that,  where 
the  defendant  has  exercised  reasonable  care  to  provide  the  most 
effective  macliinery  in  known  practical  use  to  prevent  the  burning' 
of  private  property,  it  has  fully  discharged  its  duty  in  that  regard 
Rosen  ▼.  Raikoad  Co.,  83  Fed.  300,  304,  305,  27  C.  C.  A.  534,  539, 
49  U.  S.  App.  647,  656,  and  cases  cited  supra.  If  there  was  any 
error  in  the  charge  of.  the  court  below  upon  this  subject,  it  was 
not  against  the  plaintiffs.  While  the  court  charged  that  the  rail- 
way company  must  zeroise  reasonable  care  and  diligence  in  this 
regard,  it  also  charged  that: 

"It  must  have  tiie  apparatus  complete,  as  far  as  tbe  appllancea  OMd  for  the 
prevratlon  of  tbe  escape  of  sparks  and  cinders  from  Its  smokeetacks  are  con- 
cerned. •  •  •  Everytblng,  as  1  bave  stated  to  you  Iwfore,  must  be  prop- 
erly constructed,  and  t^e  appliances  must  be  tbe  best  In  known  practical 
ose,  and  perfect  In  form." 

This  portion  of  the  charge  is  subject  to  the  criticism  that  it  does 
not  limit,  as  it  should,  the  duty  of  the  railway  company  to  the  exercise 
of  reasonable  care  to  provide  the  most  effective  appliances  in  known 
practical  use,  but  places  upon  it  the  absolute  duty  to  attain  perfection 
in  this  regard, — a  dut^  which  the  law  does  not  impose.  This,  how- 
ever, is  an  error  of  which  the  plaintiffs  do  not  and  cannot  complain. 

The  theory  on  which  the  plaintiffs  tried  this  case  was  that  the 
sparks  from  the  defendant's  engine  set  a  fire  on  the  roof  of  the  barn, 
and  the  theory  on  which  the  defendant  tried  it  was  that  tramps  or 
smokers  or  a  camp  fire  set  fire  to  hay  inside  the  barn.  This  barn 
was  about  10  feet  high.  The  roadbed  was  elevated  so  that  the  roof 
of  the  bam  was  about  on  a  level  with  the  track.  The  walls  of  the 
bam  were  constructed  of  I2*inch  perpendicular  boards,  with  cracks 
between  them  about  an  inch  wide ;  and  there  was  hay  on  the  floor  of 
the  bam,  on  the  side  toward  the  railroad,  in  a  pen  about  25  feet  from 
the  north  end.  The  court  charged  the  jury :  That  the  plaintiffs  had 
introduced  evidence  tending  to  show  various  facts,  indicating  that  the 
fire  was  first  discovered  on  the  top  of  the  roof ;  that  it  burned  a  hole 
through  the  roof ;  and  that  the  sparks  dropped  into  the  hay  kom  that 
point.  That  the  defendant,  on  the  other  hand,  had  introduced  evidence 
to  the  effect  that  the  fire  was  set  in  the  hay  inside  the  bam,  either  by 
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a  camp  fire  in  the  yard  or  by  smokers ;  that  the  engine  was 
structed  that  it  couid  not  have  set  the  fire.  And  that  it  y/zi 
jury  to  determine  from  all  the  evidence  whether  the  fire  was  a 
sparks  from  the  defendant's  locomotive,  or  from  some  othc 
It  then  added,  **Of  course,  if  the  fire  started  inside  the  bam, 
have  been  impossible  for  it  to  have  been  caused  by  sparks 
from  the  defendant's  locomotive."  This  statement  is  assi 
error,  because  there  was  evidence  of  the  cracks  in  the  side  of  t 
through  which  sparks  from  the  engine  might  have  flown  into 
and  thus  have  set  the  fire  within  the  barn.  But  all  the  que; 
fact,  including  this  one,  were  submitted  to  the  jury  by  the 
The  declaration  of  the  court  here  challenged  was  nothing  mi 
its  expression  of  opinion  upon  a  question  of  fact  which  the  j 
permitted  to  determine.  No  rule  of  law  was  inccnrectly  st 
stated  at  all,  in  this  portion  of  the  instructions.  And  the  oi: 
the  trial  court  upon  matters  of  fact  which  are  ultimately  subr 
the  jury  is  not  reviewable  on  error,  so  long  as  no  rule  of  law 
rectly  stated  therein.  Lovejoy  v.  U.  S.,  128  U.  S.  171,  173 
Ct.  57,  32  L.  Ed.  389 ;  Rucker  v.  Wheeler,  127  U.  S.  85,  93,  8 
1 142,  32  L.  Ed.  102;  Railroad  Co.  v.  Putnam,  118  U.  S.  54; 
Sup.  Ct.  I,  30  h.  Ed.  2^7;  Railroad  Co.  v.  Vickers,  122  U. 
7  Sup.  Ct.  1216,  30  L.  Ed.  1 161;  United  States  v.  Philadelpl 
R.  Co.,  123  U.  S.  113,  114, 8  Sup.  Ct.  77,  31  L.  Ed.  138. 

There  is  another  reason  why  this  judgment  ought  not  to  be 
upon  this  specification  of  error.  It  is  that  this  objection  rej 
a  different  theory  from  that  upon  which  the  plaintififs  eviden 
their  case.  The  court  charged  the  jury  that  their  evidence  tt 
show  that  the  fire  was  set  on  the  roof  of  the  bam,  and  that  the 
ant's  evidence  tended  to  show  that  it  was  set  inside  the  ba 
exception  was  taken  to  this  portion  of  the  charge.  That  pai 
evidence  which  appears  in  the  bill  of  exceptions  sustains  it. 
way  it  becomes  plain  that  at  the  trial  one  of  the  main  issues 
the  parties,  if  not  the  crucial  issue,  was  whether  the  fire  wa 
the  outside  or  in  the  inside  of  the  bara.  It  is  evident  that  botl 
tried  the  case  on  the  theory  that,  if  the  fire  was  set  on  the  roi 
barn,  the  defendant  might  be  liable  for  it,  while,  if  it  was  sf 
the  barn,  it  was  exempt  from  responsibility.  The  court  chai 
jury  in  accordance  with  this  theory,  and  it  undoubtedly  n 
remark  that,  if  the  fire  started  inside  the  bam,  it  could  not  hi 
set  by  sparks  from  the  locomotive,  because  it  was  imbued  < 
contentions  of  the  parties  that  the  defendant  was  Uable  for  tl 
set  on  the  outside,  and  that  it  was  not  responsible  for  the  fi 
on  the  inside  of  the  barn.  It  is  too  late  for  the  plaintiffs,  i 
trial  of  the  case  upon  this  theory,  to  challenge  in  the  appella 
the  ground  upon  which  they  sought  a  recovery,  and  to  insist 
defendant  was  liable  for  a  fire  set  within  the  barn,  because  in 
of  the  real  issue  which  they  presented  some  testimony  crept 
record,  upon  which  they  asked  no  instruction,  and  to  which 
not  seem  to  have  called  the  attention  of  the  court  at  the  tria 
might  have  warranted  a  recovery  on  account  of  a  fire  set  wi 
bam.   One  may  not  try  a  case  upon  one  theory,  and  then  rev 
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judgment  against  him  in  the  appellate  court  upon  another  and  incon- 
sistent* theory,  which  was  not  presented,  urged,  or  tried  in  the  court 
below.  Insurance  Co.  v.  Frederick,  58  Fed.  .144,  149,  7  C.  C.  A. 
122, 127, 128, 19  U.  S.  App.  24,  34 ;  Walker  v.  Collins,  59  Fed,  70,  72, 
8  C.  C.  A.  I,  3,  4,  19  U.  S.  App.  307,  311,  313;  SpecT  v.  Board,  32 
CCA.  101,  88  Fed.  740,  753;  Burbank  v.  Bigelow,  154  U.  S.  558, 
14  Sup.  Ct  1163, 19  L.  Ed.  51 ;  Railroad  Co.  v.  EstiU,  147  U.  S.  591, 
13  Sup.  Ct.  444,  37  L.  Ed.  292;  Home  v.  George  H.  Hammond  Co., 
18  C.  C.  A.  54,  71  Fed.  314. 
Complaint  is  also  made  of  these  portions  of  the  charge : 

"There  was  also  evidence  Introdnced  t«idlDg  to  show  that  young  man 
Beat,  who  was  In  charge  of  tiie  stable,  amoked  a  cigar,  which  Is  claimed  to 
bare  been  thrown  away  by  him  carelessly,  and  caused  the  flrp  which  burned 
the  stable,  and  afterwards  the  cotton.  *  *  •  There  was  also  evidence 
tending  to  show  that  a  young  man  by  the  name  of  Davidson  spent  the  night 
with  young  man  Best  at  the  stable,  and  that  be  smoked  cigarette*  there, 
which  might  have  caused  the  flra" 

There  was  testimony  that  Best  smoked  a  cigar,  and  that  Davidson 
smoked  cigarettes.  But  it  is  claimed  that  these  portions  of  the  charge 
were  erroneous,  because  that  testimony  was  insufficient  to  warrant  the 
conclusion  that  the  fire  could  have  resulted  from  these  acts.  The 
question  of  law,  whether  or  not  this  testimony  was  sufficient  to  war- 
rsmt  a  finding  that  the  fire  was  set  by  the  cigar  or  cigarettes,  was  not 
presented  to  the  court  below  by  any  requ^t  to  withdraw  this  testimony 
from  the  jury.  Consequently  it  is  not  here  for  our  consideration. 
The  portions  of  the  charge  of  the  court  excepted  to  are  mere  state- 
ments of  fact,  which  are  not  reviewable  in  this  court,  for  the  reasons 
which  have  already  been  stated. 

There  is  another  reason  why  these  portions  of  the  charge  can- 
not be  considered  in  this  case,  and  that  is  that  the  bill  of  exceptions 
does  not  show  that  all  the  testimony  relative  to  the  smoking  of 
the  cigars  and  cigarettes  is  presented  in  the  record.  The  legal  pre- 
sumption is  that  there  was  evidence  sufficient  to  warrant  the  sub- 
missicm  of  the  questions  which  the  court  presented  to  the  jury. 
The  only  way  the  plaintiffs  could  have  overcome  this  presumption 
was  to  present  all  the  evidence  relating  to  this  matter,  with  a  cer- 
tificate of  the  judge  below  to  the  effect  that  the  bill  of  exceptions 
contained  all  the  testimony  upon  this  subject.  This  they  have  not 
done,  and  consequently  they  have  failed  to  overcome  the  presump- 
tion that  the  charge  of  the  court  was  right.  U.  S.  v.  Patrick,  73 
Fed.  800,  806,  20  C.  C.  A.  II,  17,  36  U.  S.  App.  645,  656;  Railroad 
Co.  V.  Price,  97  Fed.  423*  434»  38  C.  C  A.  239,  250. 

3.  It  is  assigned  as  error  that  the  court  refused  to  charge  that 
when  the  wind  blew  in  a  dry  time  in  such  a  way  as  to  carry  sparks 
emitted  from  a  smokestack  away  from  the  railroad,  toward  an  in- 
flammable building,  greater  ' diligence  was  required  of  the  railway 
company  than  would  be  required  on  ordinary,  occasions.  The  state- 
ment contained  in  this  request  is  the  truth,  and  there  would  have 
been  no  error  in  stating  it  to  the  jury.  Railroad  Co.  v.  Richard- 
son, 91  U.  S.  454,  470,  23  L,.  Ed.  356 ;  Railway  Co.  v.  Kellogg,  94 
U.  S.  469,  472,  24  X4.  £d.  256.   But  it  was  not  reversible  error  to 
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refuse  to  submit  it.  Instructions  to  the  jury  are  for  the 
of  informing  them  Upon  subjects  with  which  they  are  not  ; 
familiar.  No  rational  man  is  ignorant  of  the  fact  that  gre; 
is  required  in  handling  fire  on  a  windy  day,  in  the  presem 
flammable  material,  than  in  a  quiet  time,  in  a  moist  plao 
ordinary  occasions.  The  court  charged  the  jury  that  the; 
in  their  discretion,  allow  interest  upon  the  amount  paid  bj 
surance  companies  for  this  loss  if  they  found  in  their  f: 
would  not  have  been  error  for  the  judge  to  have  submitted 
the  multiplication  table,  to  enable  them  to  compute  this 
Nor  would  it  have  been  error  to  refuse  to  submit  that  t 
cause  the  legal  presumption  is  that  the  jury  was  not  ignora 
The  court  instructed  the  jury  that  it  was  the  duty  of  the 
company  to  exercise  reasonable  care  in  the  operation  of 
road  and  engines.  The  legal  presumption  was  that  every  jui 
that  it  was  reasonable  to  use  more  care  in  a  dry  time,  in  t 
ence  of  inflammable  materials,  than  on  ordinary  occasion 
fact  was  a  part  of  the  common  knowledge  and  experience 
kind,  and  it  is  not  error  to  refuse  to  insert  in  a  charge  t 
truisms  which  are  a  part  of  the  common  knowledge  and  ex 
of  all  men  who  have  arrived  at  years  of  discretion. 

Complaint  is  also  made  of  the  refusal  to  charge  that  v 
engine  emits  sparks  of  a  large  and  unusual  size,  or  wher 
are  thrown  to  a  great  height  or  far  from  the  track,  it 
inferred  that  the  engine  is  not  provided  with  a  proper  s 
rester.  There  was,  however,  no  error  in  the  refusal  to  { 
instruction,  because  it  was  fairly  covered  by  the  general 
There  was  evidence  in  the  case  that  sparks  escaped  from 
ginc  of  sufficient  size  and  life  to  ignite  the  bam.   There  w 
mony  that,  if  the  spark  arrester  was  in  proper  condition, 
sparks  could  have  escaped.   There  was  testimony  that  it 
this  condition  on  the  night  of  the  fire.   The  court  stated 
dency  of  all  this  evidence  to  the  jury,  and  then  told  then 
was  a  question  for  them  to  determine  whether  or  not  sp 
caped  from  this  engine,  which  set  the  bam  on  fire.  Th( 
and  inevitable  conclusion  which  every  judge  who  has  r< 
every  juror  who  heard,  this  charge,  must  have  reached,  is 
emission  of  sparks  of  a  large  and  unusual  size  from  th< 
warranted  the  inference  tlwt  it  was  not  provided  with  a 
spark  arrester.   Where  a  rule  of  law  stated  in  a  requested 
tion  is  fairly  submitted  to  the  jury  in  the  general  charge, 
error  to  refuse  to  repeat  it  in  the  very  words  of  counsel's 
attd  there  was  no  error  in  refusing  to  submit  this  instructio 

The  fifth,  sixth,  seventh,  and  eighth  specifications  of  en 
lenge  the  refusal  of  the  court  to  give  requests  of  the  plaint: 
live  to  the  burden  of  proof,  and  the  care  required  of  the  d- 
in  providing  and  using  appliances  to  prevent  fire.  This 
already  discloses  the  fact  that  the  general  charge  of  the  coi 
fully  treated  all  these  subjects.  The  plaintiffs'  complaint 
this  charge  does  not  clearly  state  (i)  that,  if  the  jury  foi 
the  fire  was  set  by  the  railway  company,  the  burden  of  proo 
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upon  the  defendant;  (2)  that  the  defendant  was  absolutely  bound 
to  provide  the  best  preventive  appliances;  and  (3)  that  the  engfine 
must  have  been  in  suitable  order  and  repair  at  the  time  of  the  fire. 
The  first  two  grounds  of  objection  to  this  charge  have  already  been 
considered  and  overruled.  The  third  is  equally  untenable.  When 
the  entire  charge  is  carefully  read,  it  is  plain  that  no  juror  could 
have  misunderstood  that  it  was  the  condition  of  the  engine  at  the 
time  of  the  fire,  and  at  no  other  time,  that  was  involved  in  this 
trial.  There  was  therefore  no  error  in  the  refusal  to  submit  to  the 
jury  the  requests  of  counsel  upon  these  subjects,  because  the  proper 
rules  of  law  upon  them  were  delivered  to  them  in  the  general  charge. 

The  consideration  and  discussion  of  the  numerous  questions  pre- 
sented in  this  case  have  now  been  concluded.  The  result  is  that 
there  was  no  reversible  error  in  the  exclusion  of  evidence,  in  the 
charge  of  the  court,  or  in  its  refusal  to  submit  to  the  jury  the  vari- 
ous requests  for  instructions  which  the  plaintiffs  presented ;  but 
the  real  issue  in  the  case — the  issue  of  fact,  whether  or  not  this 
destructive  fire  was  the  consequence  of  the  negligence  of  the  de- 
fendant, or  of  some  other  cause— was  fairly  tried  by  the  jury,  under 
correct  and  impartial  rulings  of  the  court,  and  was  found  in  favor 
of  the  defendant.  The  judgment  which  is  based  upon  this  finding 
must  accordingly  be  afiirmed,  and  it  is  so  ordered. 


FOSTER  et  aL  T.  McALESPER  et  al. 
(Circuit  Court  of  Appeals,  Eighth  Circuit   February  10.  IOO2:) 

No.  1.583. 

L  CtaATTKL  UOKTOAaES— XUPEACHHBNT  FOR  PSAUD. 

PlftlntUfe,  who  held  a  chattel  mortgage  on  two  stocks  of  goods  In 
Arkansas,  permitted  the  mortgagor  to  remove  the  goods  to  the  Indian 
Territory,  and  transfer  them  to  a  firm  of  which  he  became  a  member, 
under  an  agreement  tliat  the  firm  should  assume  the  debt,  and  would 
give  plaintiffs  a  mortgage  on  Its  stock  at  any  time  when  requested. 
Some  IS  months  later  such  mortgage  was  given  to  secure  the  amount 
thMi  remaining  due  on  the  old  debt  and  a  subsequent  Indebtedness,  and 
plalntlCTs  took  possession  of  the  stock  thereunder.  Bcli,  that  an  Instruc- 
tion In  an  action  by  plaintiffs  against  attaching  creditors  of  the  mort- 
gagors, who  had  seized  the  goods,  that  the.  failure  of  plaintiffs  to  record 
their  Arkansas  mortgage  in  the  Indian  Terrltwy  was  a  badge  of  fraud, 
which.  If  unexplained,  entitled  defendants  to  a  verdict,  was  arooeouB, 
since  plaintiffs  made  do  claim  under  such  mortgage,  and,  as  Its  record- 
lag  In  the  Indian  Territory  would  have  been  a  useless  act,  they  were 
under  no  duty  to  ao  record  It 

1  Same— Ethjencb. 

Undw  an  allegation  of  the  answer  In  an  action  by  a  eliattel  mort- 
gagee against  attaching  creditors  charging  a  secret  agreement  between 
plaintiff  and  the  mortgagors  to  conceal  the  Indebtedness  to  plaintiff 
for  the  purpose  of  enabling  the  mortgagors  to  purchase  on  credit  tlie 
goods  which  were  afterward  Included  In  the  mortgage,  evidence  that  the 
mortgagors  made  false  statements  to  some  of  their  creditors  In  regard 
to  their  financial  condition  Is  admissible;  but  It  cannot  affect  the  rights 
of  plaintiff,  In  the  absence  of  evidence  lliat  he  had  knowledge  of  such 
statements,  and  was  In  some  mannw  connected  with  them  for  the  fraud- 
ulent purpose  alleged. 

114  F.— 10 
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A  wholesale  mercantile  firm.  In  answer  to  a  general  Inquiry 
other  house  for  Information  "regarding  the  credit,  promptnef 
nancial  standing"  of  a  customer,  is  not  bound  to  disclose  Its  < 
nesB  relations  ur  the  state  of  its  account  with  such  custon 
where  such  an  Inqiili-y  was  answered  In  good  faith  and  tni' 
far  as  the  firm  Inquired  of  then  had  knowledge,  It  Is  not  c 
with  fraud  because  It  did  not  state  the  fact  tliat  It  had  an  i 
with  the  customer  to  give  it  a  mortgage  to  secure  Its  accoi 
ever  demanded,  which  will  affect  the  validity  of  such  a  mortg 
over  a  year  afterward. 
4.  Bahe— Paioit  Aorb£Me:nt  to  Give  Mortoaue. 

An  agreement  between  a  wholesnle  mercantile  firm  and  a 
that  the  latter  will  give  a  mortgage  on  his  stock,  when  deui 
secure  his  indebtedness  to  the  Qim,  Is  entirely  legal;  and,  unli 
ulent  In  fact,  such  an  agreement  cannot  be  held  to  constltut 
in  law,  or  a  badge  of  fraud,  to  afTcet  the  validity  of  a  niortgr 
quently  requested,  and  voluntartly  given  by  the  debtor. 

6.  PRAnn— When  Qdkstion  for  Jury— PitEauMpriONS. 

The  law  will  not  deduce  fraud  from  any  number  of  acts,  eacli 
Is  lawful  and  luuocent  In  Itself;  but  one  who  seeks  to  attact 
ulent  character  to  such  acts  must  go  further,  and  show  tliat  ' 
io  fact  done  with  a  fraudulent  Intent  and  for  a  fraudulent 
and  whether  they  were  so  done  or  not  Is  a  question  of  foct,  w 
be  submitted  to  the  Jury  when  there  is  evidence  Justlfylnf 
mission. 

fl.  Same— EvioENCB  to  Establish. 

Slight  circumstances,  or  circumstances  of  an  equivocal  ten 
circumstances  of  mere  suspicion,  leading  to  no  certain  result: 
sufficient  to  establish  fraud;  but  they  must  not  be.  when  takei 
and  aggregated,— when  interlinked  and  put  in  proper  relatloi 
other,— consistent  with  an  honest  intent  If  they  are,  the 
fraud  Is  wanting. 

7.  Chattel  Mortgages — Vamditt— Prefehence  op  Creditor!>. 

A  chattel  mortgage,  valid  on  Its  face,  taken  by  a  bona  tide  ci 
the  purpose  of  securing  his  debt,  and  not  for  tlie  puri>ose  or 
intent  of  shielding  his  debtor  and  assisting  him  to  hinder  i 
his  other  creditors.  Is  valid,  and  impervious  to  attack  from  an; 
in  the  absence  of  a  bankruptcy  law  which  renders  it  Invalid 
erence. 

8.  Same— Action  between  Mortqaoeb  akd  Creditors— I vsTuncTio 

Instructions  which  convey  to  a  Jury  the  impression  that  t 
haste  in  a  transaction  by  which  a  debtor  secures  one  of  his 
or  the  fact  that  the  giving  oC  such  security  operates  to  hinder 
other  creditors,  are  bodges  of  fraud,  which  place  the  burden 
cured  creditor  to  sustain  the  validity  of  bis  security,  are  misle 
erroneous,  without  a  full,  explanation  of  the  lejEnl  right  of  n 
creditor  to  obtain  security  for  his  debt  to  the  exclusion  of  othci 
iu  good  faith;  and  such  Instructions  are  not  warranted  in  ani 
less  there  is  other  evidence  tending  to  Impeach  the  good  fnl 
transaction,  since  such  facts  are  entirely  consistent  with  th' 
by  the  creditor  of  his  legal  rights. 

In  Error  to  the  United  States  Court  of  Appeals  in  th 
Territory. 

This  action  was  brought  by  J.  Foster  &  Co..  the  i)lalntlffs  In  en 
United  States  court  for  the  Northern  district  of  tlie  Indian  Terrltor; 
Uogee.  ngalnst  James  J.  McAIester  and  others,  the  defendants  In 
recover  the  value  of  a  stock  of  general  merchandise.  The  plaintlfTi 
their  right  to  the  goods  under  a  chattel  mortgage  thereou  execute 
G.  Terrell,  Elmer  Terrell,  and  J.  C.  Terrell,  comi>oslug  the  Arm  of 
&  Co.,  retail  merchants  doing  buslneaa  at  Wagoner,  in  the  Indian 
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to  lemre  tbe  payment  of  a  note  executed  Ijj  the  mottgagom  to  tbe  mort- 
Ragees  for  tbe  sum  of  18,971.56.  and  for  anotlin-  purpwe  not  uecessary  to 
lie  mentioned.  Tbe  mortgage  vaa  duly  executed  and  acknowledged  on  tbe 
2Stb  day  of  January,  1896.  and  duly  recorded  on  tbe  next  day.   In  pursuance 
of  a  Btlpulatloa  contained  In  the  morttirage,  tbe  mortgagees,  tbrougli  tbelr 
agent  took  immediate  posBeaslon  of  tbe  mortgaged  property,  and,  In  eon- 
JODctlon  with  the  mortgagors,  proceeded  to       the  goods  In  the  usual  coui'se 
of  business,  applying  Uie  proceeds  of  tbe  sale  dally  to  the  mortgage  debt. 
Id  tbe  month  of  March  following  the  execution  of  tlie  mortgage.  Tootle, 
Wheelor  &  Motter  and  Tennent-Stribllog  Shoe  Company  severally  brought 
tbelr  actions  against  £.  Terrell  &  Ca,  and  sued  out  writs  of  attachment, 
which  were  placed  in  tbe  hands  of  tbe  defendant  McAlester,  as  United  States 
marshal  for  the  Indian  Territory,  who.  with  the  other  defendants,  his  depu- 
ties, levied  the  writs  on  the  stock  of  goods  covered  by  the  ptalntlffs*  mort- 
age, took  them  out  of  the  plaintiffs'  possession,  and  sold  tbem.    In  their 
answer  the  defendants  alleged  they  bad  good  right  to  seize  the  goods  on  the 
writs  of  attachment,  because  tbey  say.  In  substance,  that  the  plaintiffs' 
mortgage  was  fraudulent  and  void  for  the  following  reasons:   That  John  G. 
Terrell  was  during  the  year  1893  engaged  In  the  mercantile  business  in  the 
town  of  Waldron.  in  Scott  county,  and  in  the  town  of  Mansfield,  in  Sebastian 
county.  Ark.,  and  that  on  the  lltb  day  of  February.  1893,  he  executed  a 
chattel  mortgage  to  the  plaintiffs  on  bis  stoclis  of  goods  at  each  of  these 
places  to  secure  au  Indebtedness  of  (1,300;  that  this  mortgage  was  duly  re- 
corded in  the  counties  in  Arkansas,  where  the  goods  then  were;  tlmt  after- 
wards, about  July  5,  1S03.  the  plaintiffs  permitted  Terrell  to  remove  both 
stocks  of  goods  from  Arkansas  to  Wagoner,  In  tbe  Indian  Territory,  w.hlle 
tbe  Arkansas  mortgage  thereon  was  in  full  force  and  effect;  that  it  was 
understood  and  agreed  that  upon  the  removal  of  the  goods  to  Wagoner  the 
firm  of  E.  Terrell  &  Co.  was  to  be  formed,  consisting  of  John  G.  Ten-fll, 
Klnier  Terrell,  and  J.  0.  Terrell,  which  firm  was  to  be  the  successor  of  John 
G.  Terrell,  and  assume  the  iwyment  of  bis  debts.  Including  his  indebtedness 
to  tbe  plaintiffs,  and  that  it  was  also  agreed  after  the  goods  were  removed 
from  Arkansas  to  the  Indian  Territory  the  firm  of  E.  Terrell  &  Co.  was  to 
give  the  plaintiffs  a  chattel  mortgage  on  tlie  goods  whenever  they  deemed  It 
necessary  for  their  protection,  and  the  same  should  be  demanded;  that  It 
was  ogreed  that  the  indebtedness  of  Terrell  &  Co.  to  tbe  plaintiffs  should  be 
kept  concealed  from  the  attaching  creditors  and  other  creditors  of  Terrell  & 
Co.  for  the  purpose  of  enabling  Terrell  &  Co.  to  purchase  goods  on  credit,  in 
order  that  the  plaintiffs  might  secure  tbe  benefit  of  such  purchase,  by  de- 
manding the  mortgage;  that.  In  furtherance  of  tltis  alleged  frandnleot 
wbeme^  B.  Terrell  &  Cb.  made  In  writing,  and  mailed  to  the  attaching  cred- 
itors. ftilM  tod  fraudulent  statements  of  their  financial  condition;  and  tSiat 
the  plaintiffs  made  to  Tootle,  Wheeler  &  Motter.  one  of  the  attaching  cred- 
ItMrs,  a  false  and  fraudulent  statement  of  the  financial  condition,  prompt- 
ness, and  ability  to  meet  their  obligations,  of  E.  Terrell  &  Co. 

Charles  £.  Warner,  for  plaintiffs  in  error. 

Harrison  O.  Sbepard,  Richard  B.  Shepard,  Charles  B.  Stttart,  9nC 


J.  H.  Gordon,  for  defendants  in  error. 

Before  CALDWELL,   SANBORN,  and  THAYER,  Circuit 


CALDWELL,  Circuit  .Judge,  after  stating  the  case  as  abore, 
delivered  the  opinion  of  the  court. 

Indisputably,  on  the  record  before  us,  the  chattel  mortgage  exe- 
cuted by  E.  Terrell  &  Co.  to  the  plaintiffs  on  the  28th  day  of  Jan- 
uary, 1895,  was  on  its  face  a  valid  instrument ;  and  the  debt  it  was 
spven  to  secure,  a  bona  fide  debt.  There  is,  indeed,  no  pretense 
that  Terrell  &  Co.  did  not  honestly  owe  the  plaintiffs  the  debt  the 
mortgage  was  given  to  secure.   This  being  so,  we  proceed  to  a 


Judges. 


148 


114  FBDBBAL  BBPOBTBR. 


consideration  of  the  grounds  upon  which  the  defendan 
avoid  it.   The  only  testimony  in  the  record  relating  to  t 

of  the  goods  from  Arkansas  to  the  Indian  Territory — an 
tified  in  the  bill  of  exceptions  that  it  contains  all  the  test 

"That  shortly  prior  to  July  5,  1893.  the  said  Terrell  went  to 
Joslah  Foster,  and  told  bim  that  they  bad  Just  had  three  sue 
failures  In  bis  section,  and  It  was  aseless  for  falm  to  continue 
Waldron,  and  hope  to  pay  bla  debts,  and  that  be  wanted  to  And 
neas  location  In  the  Indian  Territory,  and  locate  there.  moTln 
and  merchandise  over  there,  but  that  he  could  not  do  so  unless  1 
consent;  that  be  selected  Wagoner  as  the  place,  and  wanted  to 
sons  In  with  him,  more  the  merchandise  over  tbere,  and  begin 
that  place;  that,  If  Foster  would  agree  for  him  to  move  the  men 
new  concern  would  assume  all  Indebtedness  to  plaintiffs,  and  w 
new  mortgage  upon  the  stoctE  of  merchandise  at  Wagoner  to 
Indebtedness  to  plaintiffs  whenever  Foster  called  upon  them  for 
upon  these  statements  and  agreements  on  the  part  of  Terrell, 
sented  for  him  to  carry  his  stock  of  merchandise  from  Wnldro 
field,  Arkansas,  to  Wagoner,  In  the  Indian  Territory.  That  Terre 
said  stock  of  merchandise  to  Wagoner,  and  opened  up  the  store 
In  the  firm  name  of  E.  Terrell  &  Go.  abont  July  5.  1898.  That  a1 
removing  to  Wagoner  said  Terrell  had  not  paid  any  part  of  the 
to  plaintiffs,  and  that  they  moved  about  ¥10,000  worth  of  me 
Wagoner.  That  the  plaintiffs*  debt  was  embraced  in  one  note  fo 
two  notes  each  for  ?1.400;  and  in  the  fall  of  1893  and  part  of  18! 
(1,400  notes  was  paid  off,  and  about  $000  or  $700  was  paid  on  t 
notes  out  of  the  proceeds  of  sales  of  merchandise  brought  fn 
Arkansas,  and  subsequent  purchases.  That  after  the  said  h 
begun  at  Wagoner  the  plaintiffs  continued  to  sell  the  said  E.  1 
goods  In  the  regular  course  of  trade,  and  received  payment  fi 
account  from  time  to  time,  until  January  28,  3895,  at  which  tin 
due  the  plaintiffs  from  said  Arm  of  E.  Terrell  &  Co.,  for  bala 
cbandlse  sold  them  at  Wagoner,  the  sum  of  $1,175.41,  and  upon 
paid  notes  the  sum  of  $2,796.16,  making  a  total  Indebtedness 
$3,971.56.'* 

Upon  this  evidence  the  court  charged  the  jury  as  fol 

"The  omission  of  J.  Foster  &  Co.  to  file  In  the  Indian  Terrltor; 
gage  executed  in  Arkansas,  when  they  consented  that  Terrell  n 
the  merchandise  covered  by  such  mortgage  from  Arkansas  to  th< 
rltory,  is  a  badge  of  fraud,  which,  if  unexplained,  would  auth 
find  that  the  mortgage  executed  on  January  28,  1895,  by  E.  T 
was  fraudulent,  and  to  render  your  verdict  for  the  defendant." 

This  charge  is  erroneous,  for  several  reasons.  The  i 
the  plaintiffs  to  file  in  the  Indian  Territory  the  mortgag 
on  the  goods  while  they  were  in  Arkansas,  and  duly  ] 
that  state,  was  not  of  itself  a  fraud,  or  a  badge  of  fr 
would  authorize  the  jury  to  render  a  verdict  for  the 
The  plaintiffs  had  a  perfect  right  to  permit  J.  G.  Terrell 
his  goods  from  Arkansas  into  the  Indian  Territory.  Th 
mortgage  was  on  stocks  of  goods  owned  by  J.  G.  Tern 
scribed  as  being  in  storehouses  in  Waldron  and  Mansfi 
kansas;  and  its  record  in  the  Indian  Territory  wouk 
operated  as  a  mortgage  on  a  stock  of  goods  belonging  tc 
&  Co.,  or  as  a  security  for  the  plaintiffs'  debt,  and  woul 
have  been  a  useless  and  vain  act.  It  is  said  that  the  pi 
not  putting  the  mortgage  on  record  in  the.  Indian  Territo 
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concealed  the  same,  and  enabled  Terrell  &  Co.  to  contract  debts 
upon  the  presumption  that  the  goods  were  unincumbered.  But  there 
was  no  concealment  of  an  incumbrance  on  the  goods  in  the  Indian 
Territory,  because  there  was  no  incumbrance  on  the  goods  in  that 
territorv  prior  to  the  execution  of  the  mortgage  under  which  the 
plaintiffs  claim,  which  was  placed  on  record  the  day  following  its 
execution.  As  the  plaintiffs  could  gain  nothing  by  recording  the 
Arkansas  mortgage  in  the  Indian  Territory,  and  as  they  could  not 
and  do  not  claim  the  goods  under  that  mortgage,  we  do  not  think 
there  was  any  legal  or  moral  obli|fation  resting  on  them  to  have 
that  mortgage  recorded  in  the  Indian  Territory  merely  for  the  in- 
formation of  Terrell  &  Co.'s  other  creditors.  That  mortgage  re- 
mained of  record  in  Arkansas  unsatisfied,  and  thus  the  defendants 
and  all  other  persons  had  legal  constructive  notice  of  its  existence 
all  the  time  at  the  only  place  its  record  could  have  any  legal  effect. 
By  the  use  of  the  words  "if  unexplained"  in  this  instruction,  the 
jury  were  told,  in  effect,  that  the  burden  of  proof  rested  on  the 
plaintiffs  to  show  that  an  act  which  in  itself  was  perfectly  lawful 
and  innocent  was  not  done  for  a  fraudulent  purpose,  or  in  further- 
ance of  a  fraudulent  scheme.  But  an  act  which  in  itself  is  lawful 
and  innocent  is  never  presumed  to  be  fraudulent,  and  the  burden 
rests  on  the  party  assailing  it  as  fraudulent  to  prove  it.  Moreover, 
there  is  no  evidence  in  the  record  tending  in  the  slightest  degree 
to  show  that  the  plaintiffs  omitted  to  record  the  Arkansas  mort- 
gage in  the  Indian  Territory  for  any  fraudulent  purpose,  and  any 
instruction  based  on  the  asstunption  that  there  was  such  evidence 
would  have  been  erroneous. 

The  defendants  offered,  and  the  court,  over  the  objection  of  the 
plaintiffs,  admitted  in  evidence,  statements  made  by  Terrell  &  Co. 
to  some  of  their  creditors  toucbing  their  financial  condition.  There 
was  no  error  in  admitting  these  statements.  They  were  competent 
evidence  against  Terrell  &  Co.  for  whatever  they  tended  to  prove, 
but  they  were  not  evidence  against  the  plaintiffs,  and  could  not 
affect  their  rights,  unless  it  was  shown  they  had  knowledge  of  them, 
and  were  in  some  manner  connected  with  them  for  the  fraudulent 
purpose  alleged.  Brittain  v.  Crowther,  4  C.  C.  A.  341,  54  Fed.  295. 
No  such  showing  was  made.  There  is  not  a  syllable  of  evidence 
or  a  single  circumstance  in  the  case  tending  in  the  remotest  degree 
to  show  the  plaintiffs  knew  that  any  such  statements  had  ever  been 
made,  or  that  they  had  any  connection  whatever  with  them.  The 
plaintiffs  requested  the  court  to  instruct  the  jury  that  if  the  plain- 
tiffs were  in  no  manner  parties  to  or  connected  with  these  state- 
ments, and  had  no  knowledge  of  them,  their  rights  were  not  af- 
fected thereby.  The  court  gave  the  instruction,  with  this  qualifica- 
tion : 

"TTnleBs  yon  should  further  And  from  the  evidence  that  th?re  was  a  secret 
or  tacit  agreemeot  between  them  t'>  conceal  the  true  condition  of  E.  Terrell 
&  Co..  and  thus  enable  them  to  proLUie  a  greater  amount  of  credit  than  they 
could  otherwise  procure." 

As  there  was  a  total  lack  of  evidence  tending  to  show,  or  from 
which  the  jury  could  rightfully  infer,  any  such  "secret  or  tacit" 
agreement,  it  was  error  to  qualify  the  plaintiffs'  request  as  was  done. 
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Tlie  defendants  introduced  in  evidence  the  following  cc 
ence : 


"J.  Foster  &  Co..  Fort  Smith,  Ark.— Dear  Sir:  WfU  you  kindly 
confidence,  such  Information  ae  you  may  have  resardin^  the  cret 
□ess,  and  financial  stnnding  of  E.  Terrell  &  Co.,  Wagoner,  Indian 
Please  answer  upon  this  sheet,  and  oblige, 


"Qentlemen:  We  are  selling  Messrs.  E.  Terrell  &  Co.,  and  find  tl 
ably  prompt.  Think  they  are  good  for  what  they  want. 


The  court  gave  the  following  instruction  relating  to  t 

spondence : 

"The  failure  of  J.  Foster  &  Co.  to  disclose  to  Tootle,  Wheelei 
when  they  made  inquiry  ns  to  the  flnanclnl  standing  of  B.  Terrell 
they  held  a  mortgage,  recorded  In  Arkansas,  upon  the  property  in 
Territory,  with  an  agreement  from  E.  Terrell  &  Oo.  to  give  a  n 
the  Indian  Territory  upon  this  property  whenever  demanded  by 
badge  of  fraud,  and,  unless  it  Ims  been  explained  to  your  sallsfac 
evidence  in  this  case,  would  Justify  you  In  finding  for  the  defenda 

And  after  24  hours'  deliberation  the  jury  were  brought 
and  instructed  as  follows: 

"If  you  find  from  the  evidence  that  J.  Foster  had  of  record  in 
mortgage  upon  the  stock  of  goods  and  merchandise  of  J.  G.  Ten 
you  further  find  that  the  said  J.  Fost^  &  Co.  agreed  that  the 
Terrell  might  carry  said  stock  of  goods  and  merchandise  to  the 
ritory,  and  expose  them  for  sale  under  the  firm  name  of  E.  Terrell 
that  the  aald  J.  G.  Terrell  and  E.  Terrell  &  Co.  agreed  with  the  sa 
&  Co.  that  whenever  demanded  by  said  J.  Foster  &,  Co.,  the 
Terrell  &  Co.  would  give  to  them  a  mortgage  covering  the  stoc 
In  the  Indian  Territory;  and  If  you  further  find  that,  when  J.  K 
made  reply  to  tlie  inquiry  of  Tootle,  Wheeler  &  Motter  as  to  tl 
standing  of  E.  Terrell  &  Co.,  the  said  J.  Foster  &  Go.  did  not  d 
they  held  the  mortg.igc  recorded  in  Arkansas,  and  an  agreement 
mortgage  from  E.  Terrell  &  Co.  whenever  demanded;  and  tf  yo 
had  J.  Foster  &.  Co.  made  disclosure  of  these  facta  to  Tootle, 
Motter,  the  firm  of  Tootle,  Wheeler  &  Motter  would  not  have  soh 
which  they  did  sell  to  E.  Terrell  &  Co.,— then  you  should  find 
fendant" 

As  these  instructions  cover  in  part  the  same  ground, 
be  considered  together.  It  will  conduce  to  a  clearer  undi 
of  so  much  of  these  instructions  as  relate  to  the  plaintif 
to  Tootle,  Wheeler  &  Motter's  letter  of  inquiry  to  set  < 
testimony  relating  to  that  subject,  as  it  is  brief: 

"Defendants  proved  by  Tootle.  Wheeler  &  Motter  that,  had  tin 
vised  that  E.  Terrell  had  a  chattel  mortgage  on  their  stock  of 
could  not  have  gotton  any  goods  from  them  on  credit,  and  t 
Wheeler  &  Motter  relied  greatly  on  the  information  furnished 
Foster  &  Co.  in  extending  the  line  of  credit  to  E.  Terrell  &  Co. 
<lid;"  and  the  plnlntlfTs  proved  "that  about  the  1st  of  February 
date  of  the  letters!.  E.  Terrell  &  Co.  were  solvent  and  sufficient 
of  their  debts,  ami  that  after  that  time  they  lost  about  $5,00i 
sppculatious,  and  that  a  few  days  before  they  made  the  mortgage 
'JS,  ISOfi,  to  plaintiffs,  they  paid  Tootle,  Wheeler  A  Motter  on  accoi 
of  $300." 


-St.  Joseph.  Mo.,  Fet 


'Yours  truly. 


Tootle.  Wheeler  & 
'Successors  to  Tootle.  Hosi 


"Truly, 


J.  Fost« 
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The  instructions  must  be  considered  in  the  light  of  this  testimony. 
Tile  matters  embraced  in  these  charges  will  be  considered  in  their 
order. 

The  plaintiffs  were  under  no  obligationj  in  answering  the  letter 
of  Tootle,  Wheeler  &  Motter,  to  disclose  the  fact  of  the  existence 
of  the  Arkansas  mortgage.  That  mortgage  was  duly  recorded  in 
the  proper  recorder's  office  of  that  state,  and  Tootle,  Wheeler  & 
Motter  and  all  other  persons  were  bound  to  take  notice  of  its  exist- 
ence; and,  in  contemplation  of  law,  they  had  such  notice.  Moreover, 
it  will  be  observed  that  this  letter  was  written  more  than  six  months 
after  the  goods  had  been  removed  into  the  Indian  Territory,  and  the 
Arkansas  mortgage  abandoned  as  a  security.  Nor  were  the  plaintiffs 
bound  to  disclose  the  fact  that  Terrell  &  Co.  had  promised  to  give 
them  a  mortgage  to  secure  their  debt  whenever  demanded.  Mer- 
chants and  business  men  are  not  required,  in  answering  general  letters 
of  inquiry  "regarding  the  credit,  promptness,  and  financial  standing" 
of  a  named  person,  to  disclose  their  business  relations  or  the  state  of 
their  accounts  with  such  person.  No  such  information  was  called  for 
by  the  letter  of  Tootle,  Wheeler  &  Motter,  and  they  had  no  right  or 
reason  to  expect  it.  The  supreme  court  of  Michigan,  in  First  Nat. 
Rank  v.  Marshall  &  Ifeley  Bank,  65  N.  W.  604,  said : 

"It  Is  InslRted  that  It  was  the  duty  of  the  plaintiffs.  In  replying  to  the  letter 
of  the  defendant  Inquiring  ai  to  the  character  and  financial  standing  of  Mr. 
Hale,  to  state  the  Indebtedness  of  Mr.  Hale  to  It  No  statement  of  liabilities 
was  called  for,  bat  only  bis  character  and  tinancial  standing  as  a  business 
man.  Banks,  os  well  as  IndWIdunls.  frequently  write  for  Information  of 
this  character.  When  an  Inqnlry  comes  to  such  bank  asking  simply  for  the 
character  and  financial  standing  of  the  merchant  the  bank  Is  not  bound,  at 
its  p«ll.  to  report  any  loans  which  said  merchant  may  have  at  its  bank.** 

It  will  be  observed  that,  by  the  terms  of  the  instructions  we  are  con- 
sidering, the  plaintiffs  are  held  responsible,  not  for  what  they  did  say 
in  their  letter,  but  for  not  saying  something  the  court  erroneously 
held  they  should  have  said.  If  the  statements  contained  in  the  plain- 
tiffs* answer  to  Tootle,  Wheeler  &  Motter's  letter  were  made  in  good 
faith,  and  true  so  far  as  they  then  knew  and  believed,  they  imposed  no 
liability  on  the  plaintiffs,  and  cannot  affect  the  validity  of  the  mortgage 
taken  months  afterwards.  Confessedly,  the  testimony,  all  of  which 
we  have  set  out,  would  not  support  a  hnding  that  the  plaintiffs  pur- 
posely and  intentionally  misrepresented  the  business  standing  and 
credit  of  Terrell  &  Co.,  with  the  view  and  intention  of  inducing 
Tootle,  Wheeler  &  Motter  to  sell  them  goods,  in  the  hope  and  expec- 
tation that  they  might  profit  thereby.  But  however  this  may  be,  the 
court  did  not  leave  that  question  to  the  jury,  as  it  should  have  done  if 
there  had  been  any  testimony  justifying  its  submission. 

The  understanding  that  Terrell  &  Co.,  when  required  to  do  so, 
would  give  the  plaintiffs  a  mortgage  on  the  goods  in  the  Indian  Ter- 
ritory, did  not,  of  itself,  render  the  mortgage  fraudulent  and  void  in 
law.  Smith  v.  Craft,  123  U.  S.  436.*  As  bona  fide  creditors  of  Ter- 
rell &  Co.,  they  had  a  right  at  all  times,  independent  of  any  previous 
-uticlerstanding  to  that  effect,  to  demand  of  Terrell  Sc  Co.  such  security 
for  ihcir  debt,  and  Terrell  &  Co.  had  an  undoubted  right  to  give  ii. 

1  S  Sup.  Ct.  186.  SI  L.  Ed.  26T. 
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These  being  the  unquestioned  legal  rights  of  the  parties,  u 
principle  can  it  be  said  to  be  a  legal  fraud,  or  a  barige  o{ 
the  parties  to  stipulate  in  advance  for  doing  that  which  th 
be  perfectly  free  to  do,  and  which  it  would  be  perfectly 
them  to  do,  independent  of  such  stipulation?.  Why  shouh 
gage  which  the  creditors  had  a  legal  right  to  demand,  and  t 
good  right  to  give,  be  held  void  because  the  parties  had  [ 
agreed  that  such  security  should  be  given  when  demanded 
is  no  such  rule  of  law.  It  is  everyday  practice  for  debtors 
ise  to  give  their  creditors  security  when  demanded,  and  w 
a  promise  affords  slight  protection  to  the  creditor,  and  ( 
specifically  enforced,  when  it  is  voluntarily  complied  wit 
curity  is  not  thereby  invalidated.  Bank  v.  Whitmore,  it 
207,  10  N.  E.  524;  Day  v,  Goodbar,  69  Miss.  689,  12  S 
T'eitig  v.  Boesman,  12  Mont.  450,  31  Pac.  371,  384;  Blanks 
3  C.  C.  A.  588,  53  Fed.  436;  Anderson  v.  Lachs,  59  Miss,  l 
an  agreement,  like  all  agreements  that  men  are  capable 
ing  into,  may  be  made  under  circumstances  and  for  purf 
will  render  it  fraudulent  in  fact.  But  the  court  did  not 
the  jury  the  question  whether  this  agreement  was  ent 
for  a  fraudulent  purpose,  and  was  fraudulent  in  fact.  Pr 
this  was  not  done  because  the  court  took  the  view  that  t 
standing  or  agreement  was  fraudulent  in  law ;  and,  besides 
have  been  error  to  submit  the  question  of  fact  to  the  jur 
reason  that  there  was  a  total  absence  of  testimony  tendi 
slightest  degree  to  show  that  this  understanding  was  had 
view  of  deceiving  or  defrauding  the  other  creditors  of 
Co.,  or  for  any  purpose  other  than  the  protection  of  the 
by  giving  them  the  same  security  for  their  debt  which 
while  the  property  remained  in  Arkansas. 

We  have  seen  that  the  law  did  not  impose  on  the  pli 
answering  Tootle,  Wheeler  &  Motter's  letter,  the  obligati 
close  the  facts  enumerated  in  the  court's  final  charge.  1 
so,  it  was  clearly  erroneous  to  tell  the  jury  that  if  they  foui 
Wheeler  &  Motter  would  not  have  sold  the  goods  they  c 
Terrell  &  Co.,  had  they  known  all  these  facts,  they  w 
for  the  defendant.  What  Tootle,  Wheeler  &  Motter  would 
not  have  done,  had  they  known  all  about  the  financial  con 
prospects  of  Terrell  &  Co.,  cannot  be  admitted  to  prejudice 
tiffs,  if  they  had  done  no  wrong  and  committed  no  frauc 
be  obser\'ed  that  in  this,  as  in  the  other  instructions,  no  r 
made  of  the  motive  or  intent  with  which  these  acts  were 
the  acts  are  treated  as  fraudulent  in  law,  irrespective  of 
with  which  they  were  done.  Many  innocent  and  lawful 
ferent  acts  are  linked  together,  apparently  on  the  assum] 
their  aggregation  would  impart  to  them  an  odious  quali 
separately  they  did  not  possess.  But  the  law  will  not  dec 
from  any  number  of  lawful  and  innocent  acts.  One  who 
attach  a  fraudulent  character  to  such  acts  must  go  fui 
show  they  were  in  fact  done  with  a  fraudulent  intent  and  fo 
uleut  purpose;  knd  whether  they  are  so  done  or  not  is  a 
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of  £act,  which  must  be  submitted  to  the  jury  when  there  is  evidence 
justifying  its  submission.  The  transaction  between  the  i^aintiffs 
and  Terrell  &  Co.  which  is  assailed  was  perfectly  consistent  with 
honesty  and  good  intentions,  and,  in  the  absence  of  proof  to  the 
contrary,  the  law  presumes  it  was  of  that  character.  Mere  sus- 
picion, unsupported  by  evidence,  cannot  be  allowed  to  deprive  a 
creditor  of  his  legal  rights ;  and  fraud  cannot  be  inferred  either  by 
the  court  or  jury  from  acts  legal  in  themselves,  and  consistent  with 
an  honest  purpose.  The  settled  rule  on  this  subject  is  that  slight 
drcurastances,  or  Circumstances  of  an  equivocal  tendency,  or  circum* 
stances  of  mere  suspicion,  leading  to  no  certain  results,  are  not  suf- 
ficient to  establish  fraud.  They  must  not  be,  when  taken  together 
and  aggregated, — when  interlinked  and  put  in  proper  relation  to 
each  other, — consistent  with  an  honest  intent.  If  they  are,  the  proof 
of  fraud  is  wanting.  Bank  v.  Frank,  63  Ark.  16,  37  S.  W.  400,  58 
Am.  St.  Rep.  65 ;  Shultz  v.  Hoagland,  85  N.  Y.  464. 

Several  requests  preferred  by  the  defendants  and  given  by  the 
court  are  prefaced  with  the  statement  that  "a  secret  trust  between 
parties  is  a  badge  of  fraud/'  and  "secrecy  is  a  badge  of  fraud."  These 
opening  statements  are  followed  by  a  recital  of  what  the  parties  did, 
and  conclude  with  the  declaration  that  if  these  actions  have  not 
"been  explained,"  or  have  not  been  explained  to  the  satisfaction  of 
the  jury,  they  would  find  for  the  defendant.  The  frame  of  these 
charges  is  extremely  objectionable,  because  of  their  misleading  tend- 
ency under  the  proof  in  the  case.  There  was  no  evidence  of  "a 
secret  trust,"  or  that  the  plaintiffs  concealed  any  fact  they  were 
under  le^l  obhgations  to  make  public.  These  instructions  are  in- 
fected with  the  same  vice  as  those  we  have  considered.  They  de- 
clare innocent  acts  to  be  badges  of  fraud,  which,  if  unexplained  by 
the  plaintiffs,  would  authorize  the  jury  to  find  a  verdict  for  the 
defendants.  Secrecy  or  haste  in  a  business  transaction,  or  the  fact 
that  it  took  place  out  of  business  hours,  are  spoken  of  in  the  books 
as  badges  of  fraud ;  .and  these  so-called  badges  of  fraud  are  some- 
times brought  to  the  attention  of  the  jury  in  cases  where  they  have, 
under  the  proof,  no  application,  or  in  a  manner  that  conveys  to 
the  jury  an  entirely  erroneous  notion  of  the  law  aj^licable  to  the 
rights  of  bona  fide  creditors;  and  the  same  may  be  said  of  the 
statement  that  a  transaction  between  a  debtor  and  one  of  his  cred- 
itors which  has  the  effect  to  hinder  and  delay  the  other  creditors  off 
the  debtor  is  a  fraudulent  and  void  act  as  to  such  other  creditors. 
The  statement  of  these  propositions  to  a  jury  without  the  full  ex- 
planation of  the  legal  rights  of  a  bona  fide  creditor  is  necessarily 
misleading  and  erroneous.  A  bona  fide  creditor  has  a  legal  right  to 
demand  of  his  debtor  that  he  pay  or  secure  his  debt,  and,  in  the 
absence  of  a  bankrupt  law,  a  debtor  may  lawfully  pay  or  secure  one 
of  his  creditors  to  the  exclusion  of  all  others.  The  necessary  effect 
of  one  creditor  taking  a  mortgage  on  all  his  debtor's  property  to  se- 
cure the  payment  of  his  debt  is  to  hinder  and  delay  the  other  credit- 
ors of  the  debtor  in  the  collection  of  their  debts,  because  it  leaves 
them  nothing  out  of  which  to  make  their  debts  but  the  debtor's 
equity  of  redemption  in  the  mortgaged  property,  which  is  valueless. 
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except  in  so  far  as  the  property  exceeds  in  value  the  mortg 
But  this  is  not  hindering  or  delaying  the  debtor's  other 
in  a  legal  sense;  and  it  is  not  fraudulent  as  to  them,  be 
creditor  had  the  legal  right  to  demand  security  for  his  i 
the  debtor  a  legal  right  to  give  it,  regardless  of  how  other 
might  be  affected  thereby.  It  is  just  what  every  othei 
would  have  done  if  he  had  been  equally  diligent,  and  ha( 
good  fortune  to  be  in  like  favor  with  the  debtor.  The  qui 
such  cases  are:  is  the  mortgage  a  valid  instrument  on 
and  was  it  executed  in  good  faith  to  secure  the  payment  i 
fide  debt,  with  no  reservation  or  secret  trust  for  the  bene 
debtor?  When  these  questions  can  be  answered  in  the  aJ 
the  mortgage  is  impervious  to  attack  from  any  quarter.  ' 
the  essential  facts  to  constitute  a  valid  mortgage  of  prope 
cure  the  payment  of  a  bona  fide  debt,  and  when  they  a 
lislied  it  is  wholly  immaterial  whether  the  transaction 
summated  in  haste  and  secretly,  or  openly  and  leisurely,  c 
light  or  in  the  nighttime.  Lawful  contracts  made  in  good 
a  lawful  purpose  may  be  made  at  any  hour  of  the  day  or  i 
publicly  or  secretly,  and  leisurely  or  hastily,  as  best  suits 
venience  and  interest  of  the  parties  to  them.  When  a  c 
seeking  payment  or  security  for  his  debt  from  an  insolvent 
is  commonly  to  his  interest  to  act  with  celerity  and  secret 
made  open  proclamation  of  his  intended  action,  it  woi 
ably  result  in  some  other  creditor  obtaining  the  preferen 
v.  Commission  Co.,  i8  C.  C.  A.  15,  71  Fed.  151 ;  Williams  \ 
16  C.  C.  A.  628,  70  Fed.  40;  Repauno  Chemical  Co.  v.  Vici 
ware  Co.,  42  C.  C.  A.  106,  loi  Fed.  948.  In  Huiskamp  1 
Co.,  i2t  U.  S.  310,  319,  7  Sup.  Ct.  8^,  902,  30  L.  Ed.  97; 
preme  court  of  the  United  States  say : 

"In  order  to  Invalidate  tbe  mortgage  of  Rummel  to  Hulsknm; 
most  bare  been  made  with  tbe  Intent  on  the  part  of  Bammd  to  ] 
delay  bis  other  creditors,  and  Hulekamp  Bros,  must  bave  accept 
the  Intent  of  assisting  Eummel  to  binder  and  d^ay  his  other  en 
debtor  being  in  failing  circumstances  and  having  the  right  to  pre 
Itor,  if  the  preferred  creditor  has  a  bona  Qde  debt,  and  takes  a 
with  the  Intent  of  securing  such  debt  and  not  with  tbe  purpose 
the  debtor  to  hinder  and  delay  other  creditors,  the  mortgage  is  ' 
though  the  mortgagee  knows  that  tbe  debtor  Is  Insolvent  and 
debtor's  intention  is  to  binder  and  delay  other  creditors." 

In  a  word,  the  law  is  that  when  a  mortgage  is  taken  h 
fide  creditor  for  the  purpose  of  securing  his  debt,  and  nc 
purpose  or  with  the  intent  of  shielding  his  debtor  and 
him  to  hinder  and  delay  his  other  creditors,  the  mortgag< 
although  its  necessary  effect  is  to  hinder  and  delay  other 
and  to  deprive  them  of  all  remedy  against  their  debtor's 

The  judgment  of  the  United  States  court  of  appeals  for  t 
Territory  and  the  judgment  of  the  United  States  cour 
Northern  district  of  the  Indian  Territory  are  reversed,  and  1 
is  remanded  to  the  latter  court,  with  instructions  to  grant  a 
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t  POBITITX  ABD  NeOATITB  TssTtMOMT— WbiSBT— IHSTIIUCTI01I8. 

A  requested  Instnictfoa  that  poaltive  testimony  of  witnesses  that  a 
wblstle  was  blown  and  a  bell  rung  Is  entitled  to  more  welgbt  than  tes- 
timony of  other  witnesses  that  they  did  not  bear  the  one  or  the  other 
iB  too  broad,  without  ref^mce  to  the  credibility  of  the  witnesses  in 
other  respects. 

1  N»Li««Hcc  aw  Pabbktb— iMPUTme  it  to  Child— DBtrxBS.. 

N^Ilsence  of  the  father,  as  well  as  of  the  mother.  In  not  dlscorering 
a  train,  Is  Imputable  to  a  dlitld,  held  In  the  arms  of  Us  mother,  who  was 
sitting  by  the  side  of  the  father,  who  vns  driving,  as  the  father  is  not 
acting  as  a  driver  merely.i 
I.  PBIU05AL  Injuries  to  Child— Dahaobs. 

A  <dUld  made  a  mental  and  physical  wreck  may  recover  of  the  one  by 
whose  negligence  It  was  caused,  not  only  for  physical  snfferlng,  hot  for 
loss  of  earning  capacity. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 

District  of  New  York. 

Writ  of  error  to  review  a  Judgment  rendered  by  the  circuit  court  for  the 
Southern  district  of  New  York  upon  a  verdict  against  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  for  the  sum  of  |10,000  In  favor  of  the 
plaintiff  Id  an  action  to  recover  damages  for  personal  Injuries  sustained  by 
blm  at  a  grade  crossing  known  as  "Hope  Crossing,"  on  the  line  of  the  defend- 
ant's railroad  In  New  Jersey,  on  the  evening  of  November  22,  1892, 

Hamilton  O'Dell,  for  plaintiff  in  error. 
Walter  K.  Barton,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  At  the  time  of  the  injury  the  plaintiff 
was  about  one  year  and  four  months  old.  His  parents  had  been  liv- 
ing at  Wallpack,  N.  J.  On  the  morning  of  November  22,  1892,  they 
drove  from  their  home  with  this  child  to  Belvidere,  N.  J.,  a  distance 
of  about  26  miles  from  Wallpack,  and  about  6  o'clock  in  the  evening 
started  to  return  home.  On  their  way  to  Belvidere  they  had  crossed 
the  railroad  track  at  Hope  crossing,  but  Mrs.  Devore  (now  Mrs. 
Heater)  had  never  driven  on  that  road  before,  and  did  not  know  that  « 
her  husband  had,  and  did  not  know  the  name  of  the  railroad  which  they 
crossed.  Th^  were  in  a  smoothly  running  top  buggy,  and  had  an  old 
and  gentle  horse.  The  father  drove  the  horse,  and  was  seated  on  the 
right  side  of  the  buggy.  The  mother  sat  on  the  left  side  with  the 
child  in  her  arms.  The  evening  was  very  dark  and  cloudy.  "It  was 
storming  some, — a  sort  of  hail,  sleeting."  The  wind  was  on  the  right 
side  of  the  buggy,  and  was  blowing  hard.  The  top  part  of  the  buggy 
was  put  down  so  as  to  prevent  the  wind  from  striking  the  baby. 
Hope  crossing  is  about  2j4  miles  from  Belvidere,  and  as  they  ap- 

1  Negligence  imputed  to  Infants,  see  note  to  Baflway  Co.  t.  Kowalskl,  84 

a  a  A.  4. 


156 


114  FBDERAL  REPORTSB. 


preached  it  Mrs.  Devote  asked  her  husband  if  they  were  nc 
crossing  which  they  had  crossed  in  the  morning.  He  repUec 
ahead,"  and  pulled  the  horse  down  to  a  walk.  The  horse  co 
walk  until  the  crossing  was  reached.  Mrs.  Devore,  from  th 
hor^e  began  to  walk,  looked  both  ways  and  listened  for  the 
train,  and  testified  that  her  husband  (Ud  the  same,  but  that  s 
saw  nor  heard  anything ;  heard  neither  bell  nor  whistle,  and 
ing,  until,  "just  as  we  got  on  the  tracks,  I  saw  the  glittering 
and  tliat  is  all  I  saw."  Mr.  Devore  was  injured,  and  has  ; 
and  the  child  was  terribly  injured,  so  that  he  is  now,  ai 
permanently,  a  mental  and  physical  wreck.  He  was  pri 
strong,  healthy  child.  The  train  had  left  Bridgeville  Depo 
third  of  a  mile  to  the  right  from  Hope  crossing,  somewh 
o'clock,  and  at  the  time  of  the  disaster  was  going  at  the 
miles  an  hour.  It  does  not  appear  that  Mrs.  Devore  kn 
existence  of  this  depot  or  of  the  time  when  trains  mi^ht  b< 
to  pass  the  crossing. 

The  issues  were  as  to  the  negligence  of  the  defendant  in  < 
the  statutory  requirements  as  to  bell  or  whistle;  as  to 
tributory  negligence  of  the  parents  of  the  child  in  omittir 
proper  precautions  when  approaching  a  rdlroad  crossing;  ai 
nection  with  the  question  of  contributory  negligence,  the  qu 
examined  whether  upon  a  very  dark  and  stormy  evening  an 
ing  train  could  be  seen  or  heard  by  the  occupants  of  a  bi 
approached  the  crossing.  ^  further  issue  was  made  in  the 
and  the  testimony  as  to  the  especially  dangerous  charac 
crossing,  which  should  have  compelled  the  defendant  to  tat 
precautions,  other  than  those  provided  by  stattxte,  to  previ 
ties  of  the  character  encountered  by  the  Devores. 

Upon  the  question  of  obedience  to  the  statute  of  New  Jer 
requires  the  ringing  of  a  bell  or  the  blowing  of  a  whistle  1 
until  the  engine  of  a  railroad  train  has  crossed  a  grade  crc 
witnesses  differed;  the  majority  in  number  being  in  favor 
fendant's  compliance  with  the  statute  on  the  evening  of  th< 
The  court  did  not  charge,  as  requested  by  the  defendant,  a 
"Upon  the  question  whether  the  bell  was  rung  and  the  whii 
positive  testimony  of  witnesses  that  the  one  was  blown  and 
was  rung  is  entitled  to  more  weight  than  testimony  of  other 
that  they  did  not  hear  the  one  or  the  other," — and  to  this 
an  exception  was  taken.  The  request  asserts  the  propoj 
positive  testimony  of  witnesses  is  entitled  to  more  weight 
negative  testimony  of  other  witnesses,  and  makes  no  disc 
in  regard  to  the  credibility  in  other  respects  of  the  two  clas 
nesses.  The  positive  class  may  impress  the  triers  with  la( 
fidence  in  their  trustworthiness,  their  disinterestedness,  their 
but  the  request  establishes  as  a  rule  of  law  that  positive  te: 
entitled  to  superior  credit  whether  other  things  are  eqtu 
and  is,  we  think,  a  broader  rule  than  a  court  should  be  caJle 
give  to  a  jury,  without  reference  to  the  credibility  of  the  w: 
other  respects.    In  reply  to  the  following  question  put  by  th 
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of  the  jury:  "Supposing  the  jury  believe  that  the  bell  was  rune  and 
the  whistle  sounded,  and  suppose,  at  the  same  time,  that  Mrs.  Heater 
used  her  best  diligence  in  trying  to  see  whether  the  train  was  coming 
or  not,  does  that  relieve  the  railroad  from  responsibility?"  the  court 
said:  "If  they  rang  the  bell  and  sounded  the  whistle  they  are  relieved 
from  responsibility,  unless  you  reach  the  conclusion  that  the  crossing 
there  was  such  a  peculiarly  hazardous  one  that  it  was  necessary  to 
adopt  further  precautions,  for  the  reason  that  the  sounding  of  bells 
and  whistles  could  not  be  heard  by  travelers  on  the  highway." 

To  that  part  of  the  instruction  commencing  "unless  you  reach" 
the  defendant  excepted  for  the  reason  that  there  was  no  proof  before 
the  jury  showing,  or  tending  to  show,  that  the  crossing  was  "a 
peculiarly  hazardous  one,"  or  that  "it  was  necessaiy  to  adopt  further 
precautions,  for  the  reason  that  the  sounding  of  bells  and  whistles 
could  not  be  heard  by  travelers  on  the  highway."   Much  of  the  argu- 
ment of  the  plaintiff  in  error  is  directed  to  an  alleged  entire  or  sub- 
stantial absence  of  proof  that  the  crossing  was  a  peculiarly  hazardous 
one.    If  peculiarly  hazardous,  the  fact  bore  upon  the  question  of  the 
defendant's  negligence.   Railroad  Co.  v.  Ives,  144  U.  S.  421,  12  Sup. 
Ct.  679,  36  L.  Ed.  485;  Raih-oad  Co.  v.  Moore,  45  C.  C.  A.  21,  105 
Fed.  725.   The  traveled  road  from  Belvidere  as  it  approaches  Hope 
crossing  is  a  gradual  ascent  until  the  top  of  a  hill  or  "rise"  in  the 
ground  is  reached.    As  the  road  descends  there  is  a  homestead  on  the 
right  occufMed  by  Mr.  Emery,  consisting  of  a  house,  bam,  and  other 
outbuildings.   A  few  trees  are  in  the  yard.   The  view  towards  Bridge- 
ville  Depot  is  to  some  extent  interfered  with  by  these  buildings.  The 
corner  of  the  Emery  fence  nearest  the  crossing  is  about  70  feet  from 
the  first  rail  of  the  north-bound  railroad  trade.   The  comer  of  the 
Emery  house  is  127  feet  distant  from  that  rail.   At  755  feet  from  the 
crossing  towards  Bridgeville  the  railroad  track  enters  a  cut,  which  at 
855  feet  from  the  crossing  is  about  5  feet  above  the  top  of  the  rail,  and 
at  its  extreme  height  is  about  12  or  12}4  feet  above  the  top  of  the  rail. 
A  defendant's  witness  testified  that  in  the  daytime,  from  a  point  in  the 
highway  47  feet  from  the  crossing  towards  Belvidere,  the  whistling 
post,  1,460  feet  away  towards  Bridgeville,  could  be  seen  through  the 
cut.    A  civil  engineer  in  the  defendant's  employment  testified  that 
"at  a  point  56^  feet  from  the  center  of  the  north-bound  track  I  saw 
an  engine  550  feet.   Just  an  engine  happened  to  come  along  there, 
and  I  made  those  measurements.    I  could  see  the  whole  engine.  At 
a  point  40  feet  from  the  track  I  could  see  the  Bridgeville  depot  very 
plainly,  from  the  intervening  road.   At  that  same  point,  56J4  feet, 
I  could  see  part  of  the  depot." 

This  testimony  was  not  contradicted  by  measurements  made  by  the 
plaintifTs  witnesses,  who  relied  on  the  testimony  of  one  McConnell  and 
of  Mrs.  Heater.  McConnell's  testimony  was  of  the  most  importance. 
He  testified  in  chief  as  follows: 

"I  bare  often  driven  and  talked  over  this  wagon  road  at  tbe  crossing. 
I  bave  driven  tvom  Belvidere  to  the  crossing  several  ttmee.  It  Is  a  crook^ 
and  wlndine  road  all  the  way  through,  up  and  down  hill.  It  Is  crooked  and 
wludlax  anA  np  and  down  near  the  croBSlng."  "Q.  What  view  have  you  got 


Digitized  by 


158 


114  FEDERAL  BEPORTER. 


of  tiae  railroad  to  the  right,  standing  two  or  ttaree  hundred  yards  back  from 
Hope  crossing  towards  Belvldere?  A.  Tou  can  see  the  track  at  this  end  of 
the  cnt  Q.  How  much  can  yon  see?  A.  Just  a  little.  Yon  cannot  see  tte 
t-rosslng  when  you  stand  back  a  quarter  of  a  mile  or  three  hundred  yards. 
Q.  When  you  stand  back  105  or  170  feet  from  the  crossing,  passing  the 
Emery  house  towards  Belvldere,  at  the  top  of  the  rise  that  exists  there,  oin 
you  see  the  crossing  there?  A.  No.  Q.  How  near  must  you  lie  to  the  cross- 
ing to  see?  Where  would  you  stand  with  reference  to  this  house?  There  is 
ii  house  in  the  angle  formed  by  the  railway  and  the  highway.  Is  there  not? 
A.  Yes,  sir.  Mr.  Emery  lives  there  In  that  house.  He  lived  there  at  tbe  time 
of  the  accident.  Q.  Where  would  you  stand  with  reference  to  that  lionse  to 
see  this  crossing?  A.  About  tbe  end  of  his  fence,— the  dooryard  fence.  To 
the  Court:  The  end  towards  the  railroad.  By  Mr.  Tyndall:  Q.  What  Is  the 
renson  the  crmslug  cannot  be  seen  before  getting  so  Close  as  tbat?  A. 
There  Is  a  sort  of  a  wind  in  tbe  road.  There  are  some  grades  toot  When 
you  stand  In  front  of  the  Emery  house, — directly  In  front  of  it  in  the  road.— 
or  if  you  are  seated  In  a  buggy  directly  in  front  of  the  Emery  house,  nothing 
can  be  seen  of  this  railroad  track  to  the  right  Mr.  Emery's  bonse  and  trees 
prevent  There  are  buildings  In  bis  plot  of  ground  there  besides  the  house. 
He  has  a  bam  and  cblcktti  coop  down  below  the  bouse.  When  yon  get  to 
the  corner  of  tbe  fence  towards  tbe  railroad  you  can  see  the  whole  of  the 
railroad  there.  By  the  Court:  Q.  Where  Is  this  place?  Mr.  Tyndall:  At  the 
corner  of  tbe  fence  nearest  tbe  railroad.  Tbe  Witness:  I  menu  by  tbat  *Bee 
the  whole  of  It*  straight  ahead.  You  can  see  the  crossing.— nothing  else.  Q. 
Cnu't  you  see  up  and  down  the  track  a  little  ways?  A.  It  might  be  a  trifle; 
I  couldn't  say  exactly  as  to  that  To  the  Conrt:  You  could  see  a  trifle  to- 
wards the  right.  By  FlaintifF's  Counsel:  Q.  Can  you  see  the  cut  from  that 
point?  Suppose  you  Just  got  clear  of  the  fence,  and  you  are  seated  in  n 
buggy  oi*  walking,  how  far  down  the  track  towards  the  Bridgevllle  Station 
<-an  you  see?  A.  I  couldn't  say  exactly  as  to  that.  I  never  took  particular 
notice  how  far  I  could  see  down.  I  could  see  down  a  ways,— a  small  distance. 
Q.  Do  you  think  you  could  see  to  tbe  cnt?  A.  I  would  not  say  as  to  that. 
When  yon  are  on  the  crest  of  the  hlU,  on  the  Belvidere  side  of  the  bouse, 
yon  can  see  nothing  of  this  railroad.  Q.  Ton  can  see  nothing  of  the  crossing, 
but  can  you  see  anything  of  the  tracks  in  tbe  distance?  A.  You  can  see 
just  a  little  of  the  track  next  to  the  cut  What  I  have  said  in  regard  to 
seeing  this  railroad  is  said  with  reference  to  the  daytime.  You  can't  see 
auything  If  it  is  dark.  If  you  stopped  on  tbe  top  of  the  hill  back  of  the 
Gmery  house,  you  could  not  see  anything  at  night,  on  a  dark,  cloudy  night 
You  would  have  to  be  right  on  tbe  track  to  see  anytiilng  of  them  on  a  dark, 
cloudy  night  I  hare  beoi  a  railroad  man.  and  I  am  familiar  with  the  lights 
used  on  the  locomotive  as  a  headlight  These  headlights  t2trow  their  light 
straight  ahead.  It  does  not  glre  much,  if  any.  light  to  the  side.  I  do  mt 
think  that  on  a  dark  night  approaching  this  crossing  from  Belvldere.  and 
looking  towards  Bridgevllle  Stotion  in  e  position  of  safety,  say  about  tbe 
comer  of  tbe  fence,  that  any  headlight  could  be  seen  on  a  locomotiTe  coining 
throi^h  tlie  cnt  I  do  not  tblnk  I  could  see  anything  In  tiie  way  of  a  Ugbt" 

This  testimony  could  not  be  ignored  by  the  trial  judge,  and  he  could 
not  properly  have  prevented  an  inquiry  by  the  jury  as  to  the  credibil- 
ity of  Mrs.  Devore's  testimony  that  she  did  not  see  or  hear  an  ap- 
proaching train,  though  in  the  active  exercise  of  attempts  to  discover 
whether  she  was  in  danger.  Neither  could  he  have  properly  prevent- 
ed an  inquiry  as  to  the  practicability  of  the  sight  of  a  moving  train 
in  a  dark  and  rainy  night  by  a  stranger  to  the  locality,  who  did  not 
know  of  the  existence  of  the  cut,  or  the  Bridgeville  Depot,  or  of  the 
Emery  house,  or  of  her  distance  from  the  crossing.  A  person  familiar 
with  a  locality  and  its  surroundings  may  be  able  to  take  a  position 
in  the  highway  in  the  daytime  Irom  which  objects  can  be  seen  which 
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would  not  be  discovered  in  the  dark  by  a  stranger  who  knew  nothing 
of  the  peculiarities  of  the  road  or  of  any  obstructions  to  sight. 
The  defendant  requested  the  court  to  charge  as  follows : 

'-Eren  If  the  defendant's  servants  failed  to  blow  tbe  wbletle  or  ring  the 
Mi  as  the  train  approached  the  crosslngr  the  plalnttlTB  mother  was  not 
thereby  relieved  from  the  necessity  exercising  proper  care  for  her  own 
safety  and  the  safety  of  the  idaintlff.  She  was  bound  to  look  and  listen 
before  attempting  to  cross  the  track.  A  railroad  track  Is  a  place  of  danger. 
It  can  aevec  be  assumed  that  cars  are  not  approaching  on  the  track  or  that 
no  danger  la  to  be  spt^ehended  therefrom." 

The  court  charged  as  follows : 

"Should,  however,  you  reach  the  conclusion  that  there  was  negligence  on 
the  part  of  the  railroad  in  running  its  train  silently  and  without  proper 
warning  down  on  the  crossing,  yon  then  come  to  the  second  aspect  of  the 
case,  was  there  any  negligence  on  the  part  of  tiie  plalntlfr  contrlbudng  to 
the  happening  of  the  accident?  •   •   •   For  an  Infant  of  tender  age.  In  the 
custody  and  care  of  his  mother  at  the  time,  tliere  is  to  be  imputed  to  him, 
when  he  asks  damages  from  somebody  else  at  whose  hands  he  has  been  in- 
jured, whatever  negligence  may  have  been  shown  by  his  mother,  who  at 
that  time  had  him  lu  custody.    So  the  next  question  for  you  to  determine 
Is  whether  Mrs.  Heater  was  or  was  not  negligent,  and  whether  ber  n^ll- 
gence  contiibuted  In  any  way  to  the  happening  of  the  accident   The  negli- 
gence, of  course,  with  which  she  Is  charged.  Is  negligence  In  falling  to  watch 
for  or  to  discover  the  presence  of  this  train  In  time  to  worn  her  husband 
(With  whom  conjointly,  she  says,  she  was  looking  out)  to  stop  the  horse, 
which  she  saya  was  on  a  walk,  and  might  easily  have  been  stopped  within 
fire  or  ten  or  fifteen  feet  of  the  railroad  track,  If  either  of  them  bad  seen 
the  train.   *   *   *   It  will  be  for  you,  taking  all  the  testimony  and  all  the 
assistance  you  have  from  photographs  and  maps,  to  determine.  In  the  first 
place,  whether  it  was  practicable  for  a  pwson  approaching  that  road  on  a 
walk,  and  keeping  a  careful  lookout,  to  see  that  train  coming  In  the  night- 
time, when  a  sufflcient  distauce  away  from  the  track  to  avoid  it  by  stopping. 
And,  if  you  reach  that  conclusion,  then  It  will  be  for  you  to  determine 
whether.  In  view  of  that  fact  despite  her  testimony  here.  Mrs.  Heater,  the 
j^rdlan  of  the  child,  at  the  time  was  exercising  reasonable  care  and  in-a- 
dence  in  approaching  that  crossing;  because,  of  course,  yon  all  know  that 
It  Is  a  rule  of  law  that  a  railroad  crossing— a  grade  crossing— Is  necessarily 
a  place  of  danger,  and  pereons  approaching  It  are  required  to  exercise  a 
greater  d^ree  of  care  and  caution  than  if  they  are  walking  or  driving  along 
a  roadway,  where  there  are  no  railroad  trains  to  be  met  with." 

The  position  of  the  defendant  was  properly  and  clearly  presented 
to  the  jury. 

It  will  be  recollected  that,  on  the  return  trip  to  Hope  crossing,  De- 
vore,  the  father  of  the  plaintiff,  was  driving,  and  the  mother  was  hold- 
ing the  child  in  her  lap.  The  court  charged  that,  while  any  negli- 
gence on  the  part  of  the  mother  which  contributed  to  the  accident  was 
imputable  to  the  child,  for  any  negligence  on  the  part  of  the  father, 
■Hiho  for  the  moment  was  not  so  rtiucn  his  father  as  he  was  the  mere 
driver  of  the  vehicle,  the  child  was  not  responsible,  and  he  was  not 
chargeable  with  the  negligence  of  the  driver.  To  this  charge  the  de- 
fendant excepted.  The  rule  of  law  that  the  negligence  of  the  parent  of 
a  minor  who  is  suing  a  third  person  to  recover  damages  for  an  injury 
caused  by  negligence  at  the  time  of  and  which  contributed  to  the 
injury,  and  wmle  the  minor  was  under  the  protection  and  control  of 
the  parent,  is  imputable  to  the  minor,  is  now  well  settled.  Lapsley 
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V.  Railroad  Co.  (C.  C.)  50  Fed.  181 ;  Id.,  2  C.  C.  A.  i 
174,  16  L.  R.  A.  800;  Morris  v.  Railroad  Co.  (C.  G.)  : 
Holly  V.  Gaslight  Co.,  8  Gray,  132,  69  Am.  Dec  233 ;  Little 
116  U.  S.  366,  6  Sup.  Ct.  391,  29  L.  Ed.  652. 

The  history  of  the  general  rule  with  respect  to  the  c 
negligence  of  a  driver  upon  the  right  of  a  passenger  to  re 
injury  occasioned  by  the  negligence  of  a  third  person  is  gi\ 
Sanborn  in  the  second  Lapsley  decision.  In  the  prese 
father  was  driving,  and  the  mother  was  holding  the  child 
and  the  court  made  a  distinction  which  had  been  previoui 
by  the  supreme  court  of  the  state  of  New  York  (Hennci 
road  Co.,  6  App.  Div.  206,  39  N.  Y.  Supp.  805;  Lewin 
Co.,  52  App.  Div.  72,  65  N.  Y.  Supp.  49),  but  has  not 
considered  by  the  New  York  court  of  appeals  (165  N.  Y.  6 
301).  We  do  not  see  any  adequate  reason  for  the  distil 
father  was  the  natural  protector  of  the  child,  and  ^yas  b 
exercise  of  prudence  and  care  for  his  welfare.  The  child 
he  could  exercise  thought  on  the  subject,  bound  to  y'lel 
the  protecting  care  and  control  of  the  father,  whose  care 
and  whose  negligence  was  his  negligence.  The  father  wa 
as  driver  merely,  but  was  also  acting  as  father  and  care 
child,  and  his  negligence,  if  it  existed,  was  as  imputable  as  ' 
to  the  child.  There  is  no  evidence  on  the  subject  of  the  i 
duct  except  that  which  was  given  by  the  mother,  but  tl 
was  of  importance,  and  for  the  error,  though  perhaps  incc 
the  judgment  must  be  set  aside. 

Upon  the  subject  of  damages  the  court  charged  as  folio 

'The  child  would  be  entitled,  \n  the  event  of  recovery,  to  com 
the  pain  and  sufTering  that  It  has  endured,  and  to  such  reasonah 
compensation  as  may  make  up  to  It  the  loss  of  earning  capa 
has  sustained  In  consequence  of  the  accident  If  you  reach  t 
that  the  accident  was  the  cause  of  the  present  condition  of  1 
regard  .to  that,  It  is  not  a  matter  as  to  which  any  calculation  c 
cents  can  be  given  to  yon.  It  has  got  to  be  Intnisted  to  yo 
and  In  such  a  matter  you  are  required  to  be  reasonable  and  Jas1 

To  this  part  of  the  charge  the  defendant  excepted. 

The  complaint  had  alleged  th^t  by  reason  of  the  injur 
the  act  of  the  defendant  the  plaintiff's  life  and  prospects  ■ 
If  the  collision  was  caused  by  the  negligence  of  the  defe 
is  no  doubt  of  the  truth  of  the  averment.  At  the  time 
he  was  about  lO  years  old,  and  it  was  apparent  that  his 
physical  capacity  had  been  permanently  ruined.  We  see 
reason  why  the  loss  of  his  earning  capacity  should  not  havi 
into  account  by  the  jury  as  well  as  his  physical  suffering. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial  i; 
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<OIrcalt  Court  of  Appeals.  FlCtb  Circuit  Februarr  25.  1002.) 
Ko.  i.ioa 

Muns  AXD  SEBTAaT^Aonav  tor  Imjurt  of  Sbrtaht— CoHTOiBCTORir  Nbo* 

USXNCX. 

In  an  action  by  a  servant  against  the  master  to  recover' for  an  Injury, 
where  tbe  negligence  of  tbe  master  Is  establlsbed,  evidence  of  con- 
tributory n^lgence  must  be  undisputed  and  conclusive  to  warrant  the 
oonrt  iR  directing  a  verdict  for  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

Geo.  Thompson  and  T.  J.  Freeman,  for  plaintiff  in  error. 

R.  I*  Oarlock,  for  defendants  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  This  is  a  suit  brought  by  Sabina  Parks, 
for  herself  and  her  minor  son,  Frank,  to  recover  damages  for  the  death 
of  John  B.  Parks,  husband  of  the  said  Sabina  and  father  of  the  said 
Frank.  It  is  alleged  tliat  on  the  13th  day  of  January,  1900,  the  said 
J.  B.  Parks,  while  in  the  employ  of  the  Texas  &  Pacific  liaiUvay  Com- 
pany, was  killed  in  the  yards  of  the  said  company  at  Ft.  Worth.  Tex., 
while  working  with  a  crew  to  unload  certain  cars  of  dirt  by  the  use 
of  a  large  plow.  Negligence  of  the  railway  company  was  charged : 
First,  in  not  furnishing  safe  appliances ;  and,  second,  in  that  the  con- 
ductOT  in  charge  of  the  work  was  negligent  in  starting  the  engine 
without  giving  sufficient  notice  and  time  to  said  Parks  to  put  himself 
in  a  place  of  safety.  On  the  trial  a  verdict  was  rendered  against  the 
nulway  company,  which  sues  out  this  writ  of  error,  contending  that 
the  court  below  erred  in  refusing  certain  special  charges  instructing 
the  jury  to  find  a  verdict  for  the  defendant  on  the  ground  of  contribu- 
tonr  negligence. 

On  the  evidence  submitted  to  the  jury,  the  negligence  of  the  rail- 
way company  in  not  furnishing  proper  appliances  was  well  establish- 
ed, but  the  evidence  to  show  that  the  deceased.  Parks,  was  guilty  of 
coatributoi^  negligence,  while  perhaps  strong  enough  to  have  war- 
ranted the  jury  in  finding  for  the  railway  company,  was  not  sufficiently 
undisputed  and  conclusive  to  warrant  the  court  in  taking  the  case  from 
the  jury.  While  the  evidence  shows  that,  after  the  cable  was  attached 
to  the  unloader  plow,  and  before  the  locomotive  was  started,  there 
was  sufficient  time  and  notice  for  Parks  to  have  sought  a  place  of 
safety,  there  is  evidence  to  the  effect  that  the  conductor  had  instructed 
Parks  and  others  to  go  back  by  the  cars  to  the  rear  end  of  the  train 
as  a  place  of  safety,  and  to  watch  the  operation  of  the  unloader  plow, 
and  that  Parks  was  proceeding  with  due  diligence,  and  had  nearly 
attained  the  rear  of  the  train,  when  the  accident  happened. 

The  case  was  properly  submitted  to  the  jury,  and,  as  we  find  no  re- 
versible error  in  the  record,  the  judgment  of  the  circuit  court  is  af- 
firmed. 
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1.  Mdhicipal  Cobfosationb— Validity  of  Bondb— Texas  Consti'] 
Statutes. 

The  constitutloD  of  Texas  (article  11,  SS  ^.  7)  provides  tli 
shall  ever  be  created  by  any  cll7  or  town  unless  provision 
the  time  of  creating  tbe  same  for  levying  and  collecting  anni 
ficient  tax  to  pay  the  interest  thereon,  and  create  a  sinking 
least  2  per  cent  Rev.  St.  Tex.  1879.  art  370  et  seq..  vests  Ir 
cils  the  power  to  levy  and  collect  ad  valorem,  poll,  and  license 
tlon  taxes,  to  make  all  appropriations,  create  special  funds,  a 
In  general,  the  management  and  control  of  the  finances  of  th( 
council  of  a  city  passed  an  ordinance  authorizing  tlie  issuanc 
works  bonds,  and  appropriating  $3,000  per  annum  out  of  1 
rerennea  of  the  city  for  the  payment  of  the  Interest  on  such 
tiie  creation  of  a  sinking  fund  of  4  per  cent  tt  directed  tli 
to  open  a  special  account  for  the  purpose,  and  to  place  tbereli 
all  revenues  of  tlte  ctty,  from  whatever  source,  until  he  a 
yearly  to  the  credit  of  such  fund  the  sum  of  $3,000.  At  the 
it  passed  an  ordinance  declaring  that  all  taxes  theretol 
whether  ad  valorem,  poU.  occupation,  or  otherwise,  were  lev 
purpose  of  paying  the  Interest  and  providing  a  sinking  fui 
ment  of  the  principal,  of  such  bonds,  and  another  making 
levy  of  an  ad  valorem  tax  to  the  constitutional  limit  No  le 
taxes  was  made  at  that  time.  Held  that  under  the  constitnt 
■Ions  dted.  the  bonds  were  valid  to  the  amount  and  only  to  1 
that  the  tax  contemporaneously  levied  would  provide  for,  by 
interest  and  creating  a  sinking  fund  of  2  per  cent  per  annum 
to  be  determined  by  the  last  preceding  assessment 
8.  Same— Parttai,  Invaltdtty  op  Bond  Issue— Apportionmest. 

Where  a  city  has  issued  bonds  to  an  amount  in  excess  of  ! 
tional  authority,  all  of  which  were  created  by  the  same  ord 
sold  at  the  same  time,  each  bond  Is  valid  to  tibe  extent  of 
tlonate  share  of  the  debt  lawfully  contracted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  tl 
District  of  Texas. 

ThiB  Is  a  suit  against  the  city  of  Golambua,  a  municipal  corpor 
county  of  Colorado,  state  of  Texas,  to  recover  on  municipal  bond 
said  corporatioD  In  tbe  year  1883  for  the  purpose  of  ei-ectlug  ^ 
The  Issue  was  $26,000  in  coupon  bonds,  of  $500  each,  bearing  ii 
per  cent,  per  annum,  payable  semiannually;  one-half  falling  due 
the  other  half.  In  25  years.  Interest  was  paid  on  tlie  whole  Issn 
cember  8,  1S93,  after  wliicb  tbe  city  neglected  and  refused  to 
present  suit  Is  to  recover  interest  on  the  whole  Issue  In  default  e 
half  of  the  principal  now  due.  In  the  circuit  court  trial  by  jury  i 
and  the  case  submitted  to  the  conrt  which  made  a  finding  ol 
thereon  rendered  Judgment  for  tbe  full  amount  of  the  Intere 
<me  half  the  principal;  reser\'ing  the  right  of  the  bondholders  1 
recover  principal  and  Interest  on  tbe  other  half  of  the  Issue. 
Columbus  sues  out  this  writ  of  eiTor,  contending  In  this  court 
court  below,  that  the  city  of  Columbus  had  no  power  to  issue  the 
upon,  and  that  tbe  said  bonds  were  void,  having  been  Issued  In 
the  constitution  of  the  state  of  Texas  In  force  at  the  time  of  their 

M.  E.  Kleberg,  for  plaintiff  in  error. 


J.  W.  Terry,  Rudolph  Hatfield,  and  C.  C  Everett,  for  di 


Before  PARDEE,  McCORMICK,  and  SHELBY,  Giro 


No.  1,055. 


error. 


CITT  or  OOLUHBUB  T.  WOOMSOCKKT  IHSTITDTlOir  OW  8AT1HGB.  103 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  From 
the  facts  as  found  by  the  trial  judge,  it  appears  that  the  city  of  Co- 
lumbus, a  municipal  corporation  in  Colorado  county,  state  of  Texas, 
was  in  the  year  1883  a  dty  of  less  than  10,000,  and  about  3,000,  in- 
habitants, with  taxable  property  within  its  limits  of  the  assessed  value 
of  $600/300,  upon  which  was  levied  a  tax  of  one-fourth  of  i  per 
cent.,  and  for  that  year  there  was  levied  and  collected  as  occupation 
taxes  the  sum  of  $1,350,  and  as  poll  taxes  the  sum  of  $150,  and  during 
the  same  year  the  revenues  of  the  city,  collected  and  received  in  the 
shape  of  fines,  amounted  to  $225;  making  a  total  revenue  for  the 
year  1883  of  the  said  city  of  $3,225.  It  further  appears  that  the  cur- 
rent expenses  of  the  city  for  the  year  for  salaries  and  fees  of  its  mar- 
shal and  collector,  per  diem,  of  the  council,  etc.,  did  not  exceed  the 
sum  of  $1,100,  which  would  leave  as  net  revenues  for  the  year  1883  the 
sum  of  ^,115.  On  the  8th  day  of  June  of  that  year  the  city  council 
of  said  city  adopted  an  ordinance  providuig  for  the  issuance  by  the 
city  of  coupon  bonds  to  the  amount  of  $25,000,  to  provide  means  for 
tlie  erection  of  waterworks,  and  on  June  15th  following  the  said  city 
council  adopted  an  ordinance  levying  an  ad  valorem  tax  as  follows : 

"There  shall  be  levied  and  collected,  an  annnal  ad  vnlorem  city  tax  of  ^4 
of  1  per  centum  of  tbe  cash  valne  thereof,  estimated  In  lawful  money  of  the 
United  States,  on  all  the  movable  property  and  all  the  real  property  sltiinted 
and  owned  In  this  city,  on  the  first  day  of  January  of  each  and  every  year, 
except  so  much  thereof  as  may  be  exempted  by  the  constitution  and  laws  of 
tbe  state  of  Texas,  and  by  ordinances  of  this  city." 

On  July  30,  1883,  the  city  council  of  said  city,  by  (Mdinance  duly 
passed,  repealed  the  aforementioned  ordinance  of  Jtme  8th,  and  at 
the  same  time  passed  a  new  ordinance  whereby  the  said  city  of  Co- 
lumbus created  a  debt  for  the  purpose  of  providing  waterworks  for 
the  said  city  in  the  sum  of  $25,000,  and  authorized  to  be  issued,  to 
represent  the  same,  coupon  bonds  for  the  said  amount,  bearing  8  per 
cent,  interest  per  annum  from  the  8th  day  of  June,  1883,  payable  semi- 
annually,— one  half  to  fall  due  in  15  years,  and  the  other  half  to  fall 
due  in  35  years,  from  Jtme  8,  1883.  At  that  time  the  constitution  of 
the  state  contained  provisions  as  follows : 

"Sec  9.  The  state  tax  on  property,  exclusire  of  the  tax  necessary  to  pay 
the  pnblie  debt  shall  never  exceed  fifty  cents  on  the  one  hundred  dollars 
▼alnation,  and  no  county,  city  or  town  shall  levy  more  than  one-half  of  said 
•tate  ta^  exeept  for  the  payment  of  debts  already  incurred,  and  for  the  erec^ 
tJon  of  pabUe  bnUdlngs,  not  to  exceed  fifty  cents  on  the  one  hundred  dotlaxa 
in  any  one  year,  and  -except  as  in  this  constitution  Is  otherwise  provided." 
Article  8. 

"Sec.  4.  Cities  and  towns  having  a  population  of  ten  thousand  Inhabitants 
or  lees,  may  be  chartered  alone  by  general  law.  niey  may  levy,  assess  and 
collect  an  annual  tax  to  defray  the  current  expenses  of  tiielr  loqpl  govern- 
ment,  but  such  tax  shall  never  exceed,  for  any  one  year,  one-fourth  of  one 
per  cent,  and  shall  be  collectible  only  in  cuirent  money.  And  all  ll<%nse  and 
occuptMan  tax  levied,  and  all  flues,  forfeitures,  penaltlea  and  .other  dues  ac- 
cralng  to  eltles  and  towns,  shall  be  collectible  only  In  eurroit  money." 
ArUcle  11. 

"Sec.  6.  Cities  bavtne  more  than  ten  thousand  Inhabitants  may  have  their 
cbarters  granted  or  amended  by  special  act  of  the  l^islature,  and  may  levy, 
assess  and  collect  such  taxes  as  may  be  authorized  by  law,  but  no  tax  for 
any  purpose  shall  ever  be  lawful,  for  any  <me  year,  which  shall  exceed  two 
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and  one-half  per  cent  of  the  taxable  property  of  such  c\tyr  an 
shall  erer  be  created  by  any  city,  unless  at  the  same  time  provlalo 
to  assess  and  collect  annually  a  sufficient  sum  to  pay  the  Interf 
and  create  a  sinking  fund  of  at  least  two  per  cent  th^e<Hi."  ArtJ 
"Sec.  7.  *  *  *  BtEt  no  debt  for  any  purpose  aball  erer  be  incm 
manner  by  anj  city  or  county,  anleas  provision  Is  made,  at  the  tlm 
Ing  the  same,  for  levying  and  coUecting  a  sufflcICDt  tax  to  pay  t 
thereon  and  provide  at  least  two  per  cent  as  a  sinking  fund. 
Article  11. 

Statutory  provisions  of  the  state  in  1883  granting  and  reg^ 
powers  of  cities  and  towns  suggested  as  pertinent  to  the  qu 
hand,  and  as  shown  by  Rev.  St.  1879,  were  as  follows: 

"Art  870.  The  city  council  thatl  hare  the  management  and  con 
finances  and  other  property,  real,  personal  and  mixed,  belonging 
poratlon. 

"Art  371.  The  city  council  shall  have  power  to  appropriate  e 
provide  for  the  payment  of  debts  and  expenses  of  the  city. 

"Art  372.  To  provide  by  ordinance  special  funds  for  special  poi 
to  make  the  same  dlsbursable  only  for  the  purpose  for  which  tht 
created;  and  any  officer  of  the  city  misappropriating  said  special 
be  deemed  guilty  of  malfeasance  In  office,  and  shall,  on  complaint 
Interested  In  said  funds  misappropriated,  be  removed  from  office, 
capable  thereafter  to  hold  any  office  in  said  city." 

"Art&74.  To  ivoTlde,  or  cause  to  be  provided,  the  city  witb 
make,  regulate  and  establish  public  wells,  pumps  and  cisterns,  by 
reservoirs.  In  the  streets  or  elsewhere  within  said  city,  or  beyond 
thereof,  for  the  extlngulsbineut  of  fires  and  the  convenience  of 
Itants,  and  to  prevent  the  unnecessary  waste  of  water." 

"Art  419.  To  pass  all  necessary  ordinances  to  provide  for  fi 
whole  or  any  part  of  the  existing  debt  of  the  city  or  of  any  futu 
canceling  the  evidences  thereof,  and  Issuing  to  the  holders  or  cred 
bonds  or  treasury  warrants,  with  or  without  coupons,  bearing  Inte 
annual  rate  not  to  exceed  ten  per  cent  The  council  shall  also 
ordinance  for  issuing  the  bonds  of  the  city  in  such  sums  as  may 
upon  for  railroad  subsidies  heretofore  voted,  or  that  may  be  here 
In  accordance  with  the  laws  of  this  state. 

"Art  420.  To  appropriate  so  much  of  the  revenues  of  the  city, 
from  whatever  source,  for  the  purpose  of  retiring  and  dischargl 
crued  Indebtedness  of  the  city,  and  for  tiie  purpose  of  Improving 
markets  and  streets,  erecting  and  conducting  city  hospitaH  city 
works,  and  so  forth,  as  they  may  from  time  to  time  deem  expe 
in  furtherance  of  these  objects  they  shall  have  power  to  borrow  a 
the  credit  Of  the  city,  and  issue  coupon  bonds  of  the  city  tiiere) 
sum  or  sums  as  they  may  deem  expedient  to  lieer  Interest  not  ezi 
per  cent,  per  annum,  payable  semi-annually  at  such  place  as  mi 
by  city  ordinance:  provided,  that  the  aggregate  amount  of  bondi 
the  city  council  shall,  at  no  time,  exceed  six  per  cent  of  the  ti 
property  within  said  city  subject  to  ad  valorem  tax."  » 

"Art  42S.  The  city  council  sliall  have  power  to  levy  and  collect 
poll  tax,  not  to  exceed  one  dollar,  of  every  male  Inhabitant  of  sal 
the  age  of  twenty-one  years  (Idiots  and  lunatics  excepted),  who  is 
thereof  at  the  time  of  such  annual  assessment 

"Art  420.  The  city  council  shall  have  power  to  levy  and  collect 
monly  known  as  licenses,. upon  trades,  professions,  callings  and 
ness  carried  on;  and  upon  carriages,  hacks,  coaches,  buggies,  di 
wagons  and  other  vehicles  used  la  said  city,  when  the  same  are 
use;  and  each  and  every  person  and  flriii  engaging  In  the  follow 
professions,  callings  and  business,  among  othos,  shall  be  liable  t 
license  tax;  but  this  enumeration  shall  not  be  construed  to  depri 
council  of  the  right  and  power  to  levy  and  collect  otlier  Hcense 
from  other  p^ons  and  firms,  under  the  general  authority  bettin  1 
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At  the  same  time  that  the  ordinance  authorizing  the  issuance  of  the 
bonds  aforesaid  was  passed,  the  city  council  also  passed  an  ordinance 
wherein  it  was  provided : 

"That  all  taxes  for  tlie  purpose  of  ralBlng  revenues  for  the  clt7  of  OolivD- 
bns,  ad. valorem,  poll,  occupation,  or  otherwise,  heretofore  levied,  are-  hereby 
declared  to  be  levied  for  the  purpose  of  paying  the  lilterest  and  providing  a 
sloklng  fund  of  four  per  cent  for  the  payment  of  the  water  works  bonds, 
provided  for  by  ordinance  adopted  on  the  80th  day  of  July,  1883,  and  the 
cl^  clerk  Is  hereby  ordered  to  furnish  the  mayor  a  certified  statement  of  the 
Income  of  the  city  from  all  sources  of  revenue." 

The  ordinance  authorising  the  issuance  of  the  bonds,  among  other 
things,  provided: 

"Sec.  6.  That  three  thousand  dcrilars  per  annum  Ib  hereby  appropriated  out 
of  the  general  revenues  of  the  city  for  the  payment  of  the  Interest  on  said 
bonds,  and  the  creating  of  a  sinking  fond  of  four  per  cent,  for  the  payment 
of  the  principal  as  Id  l^ls  (n^lnance  provided. 

'%ec.6.  The  city  treasurer  shall  Immediately  open  In  tate  booka  an  account 
to  be  known  as  the  'Waterworks  Fund  Account'  and  he  shall  place,  each, 
year,  to  the  credit  of  said  account,  all  revenues  of  tJie  city,  from  whatever 
source,  received  by  him,  until  he  shall  have  yearly  to  the  credit  of  said  ac- 
count the  aforesaid  sum  of  three  thousand  dollars,  which  fund  shall  not  be 
drawn  upon  for  any  other  purpose  than  the  payment  of  the  Interest,  semi- 
aoDually,  upon  said  bonds  and  the  payment  of  the  said  bonds  at  matnrlty, 
provided,  that  after  the  redemption  of  twelve  thousand  and  five  bimdred 
dollars  of  aald  bonds,  the  treasurer  shall  set  only  aside  and  credit  to  the  said 
fond  flftden  hundred  dollars  per  annum  uutU  the  final  payment  of  all  of  said 
bonds. 

"Sec.  7.  The  fund  herein  created  is  set  apart  exclusively  for  the  payment 
of  the  principal  and  Interest  of  the  bonds  herein  authorized  and  required  ta 
be  issued,  and  no  pert  oi  the  aame  shall  ever  be  diverted  to  any  other  pur- 
pose." 

The  constitution  of  the  state  of  Texas  (sections  5,  7,  art.  11,  above 
quoted)  forbids  the  creation  of  any  debt  by  any  city  or  town,  unless, 
at  the  same  time  the  debt  is  created,  provision  be  made  to  assess  and 
collect  annually  a  sufficient  sum  or  tax  to  pay  the  interest  thereon, 
and  create  or  provide  a  sinking  fund  of  at  least  2  per  cent.  These 
two  provisions  of  the  constitution  apply  to  all  cities  and  towns  alike, 
without  regard  to  the  number  of  their  inhabitants.    City  of  Terrell  v. 
Dessaint,  71  Tex.  770,  9  S.  W.  593.   It  is  well  settled  that  the  cre- 
ation of  a  debt  by  any  city  or  town  in  the  state  of  Texas,  and  the 
bonds  issued  to  evidence  such  debt,  without  a  compliance  with  the 
said  provisions  of  the  constitution,  are  wholly  void.    See  Millsaps  v. 
City  of  Terrell,  3  C.  C.  A.  554,  60  Fed.  193;  Gould  v.  City  of  Paris, 
68  Tex.  517,  4  S.  W.  650;  City  of  Terrell  v.  Dessaint,  supra;  Citi- 
zens' Bank  v.  City  of  Terrell,  78  Tex.  450,  14  S.  W.  1003 ;  Nolan 
Co.  V.  State,  83  Tex.  182,  195,  17  S.  W.  823.    As  recited  above,  the 
provision  made  at  the  time'  for  payment  of  the  interest,  and  to  create 
a  sinking  fund  for  the  payment  of  the  bonds  in  suit,  consisted  of  .the 
declaration  by  ordinance  that  all  taxes  for  the  purpose  of  raising  rev- 
enues for  the  dty  of  Columbus — ad  valorem,  poll,  occupation,  or  other- 
wise— ^theretofore  levied  were  levied  for  the  purpose  of  paying  the 
interest  and  providing  a  sinking  fund  for  the  payment  of  the  water- 
works bonds,  and  an  appropriation  of  $3,000  out  of  the  general  rev- 
enues of  the  dty  for  the  same  purpose.   The  ad  valorem  tax  of  one- 


Digitized  by 


1G6 


114  FEDERAL  RKPORTOR. 


quarter  of  I  per  cent,  upon  the  assessed  value  of  all  the  movable  and 
immovable  property  within  the  limits  of  the  city,  levied  on  June  8, 
1883  (^^^  same  being  the  date  given  to  the  bonds  in  suit),  appears  to 
have  been  levied  about  the  time  of,  and  in  connection  with,  the  first 
ordinance  providing  for  the  issuance  of  waterworks  bonds;  and  as 
that  ordinance  was  repealed  in  the  second  ordinance  to  the  same  in- 
tent and  purpose,  so  far  as  the  levy  of  that  tax  goes  and  is  concerned, 
it  may  be  considered  that  it  was  contemporaneous  with  the  creation  of 
the  debt,  and  was  somnch  towards  making  provision  for  the  waterworks 
bonds  at  the  time  of  their  issuance,  by  levying  a  tax  for  the  payment 
of  interest  and  to  create  a  sinking  fund,  as  required  by  the  constitu- 
tion. As  to  the  poll  and  occupation  taxes  Uieretofore  levied,  the 
case  does  not  show  when,  nor  at  what  rate,  nor  for  what  amount,  nor 
for  what  time,  the  same  were  levied,  and,  so  far  as  the  said  taxes  arc 
declared  levied  for  and  appropriated  to  the  payment  of  interest  and 
sinking  fund  of  the  waterworks  bonds,  it  is  difficult  to  see  how  therein 
was  any  compliance  with  the  constitutional  requirements.  Under  the 
statutes  in  force  at  the  time  these  waterworks  bonds  were  issued,  and 
as  hereinbefore  quoted,  the  city  council  of  the  city  of  Columbus  had 
the  management  and  control  of  the  finances  and  other  property  be- 
longing to  the  corporation;  had  the  power  to  appropriate  money  pro- 
viding for  the  payment  of  debts  and  expenses  of  the  city ;  to  provide 
by  ordinance  special  funds  for  Special  purposes  to  protect  the  same ; 
to  provide,  or  cause  to  be  provided  for  the  city,  water  and  water- 
works; to  provide  for  funding  existing  or  future  debts  of  the  city, 
issuing  therefor  certain  notes,  creditors'  notes,  bonds,  and  treasury 
warrants;  to  levy  and  collect  an  annual  poll  tax,  not  to  exceed  $1 
For  every  male  inhabitant  of  over  21  years;  to  levy  and  collect  taxes 
commonly  known  as  "occupation  taxes" ;  and,  specially,  under  article 
420,  had  the  power  to  appropriate  the  revenues  of  the  dty,  emanating 
from  whatever  source,  for  general  purposes,  including  erecting  water- 
works; and,  in  furtherance  thereof,  the  power  to  borrow  money  upon 
the  credit  of  the  city,  and  issue  coupon  bonds  therefor,  in  such  sums 
as  deemed  expedient.  It  must  be  understood,  however,  with  regard 
to  all  these  statutes,  that  they  must  be  construed  and  enforced  under 
and  in  connection  with  the  paramount  authority  of  the  constitution, 
and  that  in,  and  making  part  of,  article  420,  authorizing  the  borrowing 
of  money  and  the  issuance  of  coupon  bonds,  must  be  read  sections  5 
and  7  of  article  II  of  the  constitution.  See  Gould  t.  City  of  Paris, 
68  Tex.  511,  4  S.  W.  650.  This  is  a  sufficient  answer  to  the  conten- 
tion, so  earnestly  pressed  by  counsel  for  appellee,  that  article  420  is 
in  all  respects  constitutional,  and  that  it,  in  connection  with  other  leg- 
islative provisions,  authorized  the  issuance  of  the  bonds  in  suit,  based 
upon  a  continuous  appropriation  of  the  general  revenues  of  the  city, 
made  up  of  ad  valorem,  poll,  and  occupation  taxes  theretofore  levied. 

The  case  shows  that  the  revenues  of  the  dty  from  all  tax  sources 
amounted  to  $3,000,  all  of  which  was  required  and  was  appropriated 
for  the  interest  and  sinking  fund  of  the  waterworks  bonds:  and  the 
counsel  for  appellant  contends  with  great  force  that  the  city  coundl 
had  no  power,  constitutional  or  legislative,  to  pledge  for  subsequent 
years  all  of  the  city's  revenues  in  payment  of  a  bonded  indebtedness. 
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leaving  nothing  for  necessary  alimpny,  and  cites  this  court  in  Millsaps 
V.  City  of  Terrell,  supra,  and  the  supreme  court  of  Texas  in  Citizens' 
Bank  v.  City  of  Terrell,  supra.  This  contention  presents  a  very  im- 
portant question,  but  it  may  be  pretermitted  here,  because  it  does  not 
appear  that  the  city  of  Columbus  provided  for  the  levy  and  collection 
of  a  poll  tax  or  an  occupation  tax  to  pay  the  interest  and  create  a 
sinking  fund  for  the  principal  of  the  bonds  in  suit ;  and  it  does  affirma- 
tively appear  that  the  poll  and  occupation  taxes  theretofore  levied 
produced  more  revenue  than  was  required  for  the  alimony  of  the  city. 

Our  conclusion  is  that  the  only  lawful  and  constitutional  provision 
for  the  payment  of  the  interest,  and  to  create  a  sinking  fund  of  at  least 
2  per  cent.,  made  at  the  time  the  bonds  in  suit  were  issued,  was  the  con- 
tinuing levy  of  an  ad  valorem  tax  of  one-fourth  of  i  per  cent,  on  all 
the  movable  and  immovable  property  situated  and  owned  in  the  city, 
and  that  said  bonds  are  valid  to  such  amount,  and  to  such  amount 
only,  as  that  tax,  according  to  the  assessment  of  1883,  could  provide 
for.  This  conclusion  is  in  accord  with  Citizens'  Bank  v.  City  of  Ter- 
rell, supra,  which  was  a  case  in  which  the  city  of  Terrell  in  the  sam^ 
year  (1S83)  issued  a  series  of  waterworks  bonds  based  on  a  levy  of 
taxes  and  an  appropriation  of  certain  general  revenues;  and  as  de- 
cidedly in  point,  supporting  all  our  conclusions,  we  quote  from  the 
opinion  of  the  court: 

•Tbe  command  of  the  coD^tltntlon  that  no  debt  Bba!l  be  cfMted  wltbont 
at  the  same  time  providing  for  the  levy  and  collection  of  a  tax  for  Its  pay- 
ment  was  evidently  designed  not  more  to  insure  the  payment  of  bonent 
debts  tban  to  admonish  the  people  whose  property  svaa  being  charpred  with 
them  of  that  fact.   The  other  provision,  limiting  the  amonnt  of  debt  thnt 
cities  can  charge  themselveB  with,  had  Its  foundation  In  a  wise  public  policy. 
These  constItatio&&l  restrictions  were  made  toe  obserrmnce,  not  evasion. 
*    *   *  The  command  of  our  constitution  Is  tliat  when  tbe  debt  Is  created, 
provision  shall  then  be  made  for  levying  and  collecting  a  tax  to  dlschairrt' 
ft.    It  amounts  to  more  than  a  direction  that  no  debt  shall  ever  be  created 
above  snch  a  snm  as  the  directed  levy  will  pay.   The  constitution  will  not 
be  obeyed  unless  It  shall  be  ascertained,  when  and  before  a  debt  Is  created, 
whether  one-fourth  of  one  per  cent  or  less  on  the  taxable  valuation  will  an- 
nually pay  tbe  Interest  and  slohlng  fund.  The  debt  is  not  to  go  beyond  -n-hat 
a  tax  can  be  levied  to  pay,  and  the  clause  In  the  eonstltntion  that  defines 
how  mneh  may  be  levied  shows  that  It  Is  to  be  done  on  a  'valuation.*  one 
meaning  of  which,  given  by  Webster,  la  'appraisement;  as  a  valnatlon  of 
lands  for  the  purpose  of  taxation.*   *  *  '  *  There  Is  nottilng  In  tbe  record 
before  us  showing  when  any-  of  the  bonds  were  Issued,  nor  whether  they 
were  all  disposed  of  at  the  tJme,  or  at  different  dates.   There  Is  nothing  to 
distlngnlsh  those  Issued  under  the  last  ordinance  from  those  Issued  under 
,  tbe  first  one,  unless  we  can  look  for  that  purpose  to  tbe  numbering  of  tbe 
bonds.    The  city  had  no  authority  to  pledge  or  approprlnte  any  part  of  tbe 
current  revenues  to  the  payment  of  the  principal  or  Interest  of  the  debt 
That  fund  Is  devoted  by  the  constitution  to  the  support  of  the  city  govern- 
ment, nnd  is  always  under  tbe  control  of  tbe  council  for  that  purpose.  The 
net  proceeds  from  the  waterworks,  if  there  had  beea  such,  would  have  like- 
wise be^  under  the  control  of  tbe  council,  and  was  not  a  basis  for  the  crea- 
tl<m  of  debt   The  action  of  the  council  on  the  :!5th  day  of  June,  1884,  was 
otterly  void.   The  ordinance  of  the  12th  day  of  December,  1883,  was  valid 
for  such  an  amount  as  a  tax  of  26  cents  utron  the  $100  of  valuation,  accord- 
Ins  ^        last-taken  assessment  of  the  taxable  values  of  the  ,clty,  would 
provide  tot.   If  the  bonds  were  delivered  at  different  dates,  those  first  de- 
livered, up  to  the  amount  of  the  debt  that  the  city  could  lawfully  create, 
■bonld  be  paid,  and  tbe  remainder  of  them  should  be  treated  as  nullities. 
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Daviess  Co.  t.  Dickinson,  IIT  U.  S.  657,  8  Sup.  897,  28  L.  Ed.  102fl.  U  aU 
of  tlie  bonds  under  the  first  ordinance  were  delivered  at  the-«ame  time,  so 
Uiat  none  of  them  bare  prioritr  over  the  othors,  the  amoont  of  valid  debt 
should  be  distributed  equally  between  said  bonds.  Mcpherson  t.  Fost».  43 
Iowa,  72,  22  Am.  Rep.  216.  •  •  *  Under  the  Tlew  we  take  of  the  law, 
the  ori^nal  holders,  as  well  as  an?  subsequent  holders,  of  the  bonds  or 
coupons,  may  recover  so  much  of  the  debt  as  was  lawful.**  Pages  457,  4S8, 
460,  461,  78  Tex.,  pages  1005,  100«,  1007,  14  S-  W. 

As  we  have  found  that  the  bonds  in  suit  are  valid  to  the  extent  that 
the  ad  valorem  tax  was  sufficient  to  provide  the  interest  and  sinking 
fund,  and  invalid  beyond,  the  question  arises  as  to  the  proper  judg- 
ment to  be  entered.  In  Francis  v.  Howard  Co.  (before  this  court  in 
1893)  13  V.  S.  App.  126,  4  C.  C  A.  460,  54  Fed.  487,  a  similar  ques- 
tion was  presented;  and,  as  that  case  was  properly  ruled,  we  quote 
from  Judge  Maxey's  opinion  on  circuit,  which  we  fully  indorsed,  as 
follows : 

"It  has  been  shown  tiiat  bonds  numbered  1  to  35,  Inclusive,  are  In  part 
valid,  and  partly  void.  The  question  now  arises,  Is  the  county  Hable  for  the 
amount  of  Indebtedness,  within  the  restricted  limit?  The  supreme  court  of 
thla  state  replies  In  the  affirmative.  Citizens'  Bnnfe  v.  Qty  of  Terrell,  supra; 
Daviess  Oo.  v,  DIcfclnson,  supra;  JEtaa  Life  Ins.  Co.  v.  Lyon  Co.  (0.  O  44  Fed 
339.  The  supreme  court  of  Iowa  holds  the  same  view,  and  la  McPLeraon  v. 
Foebese,  43  Iowa,  48,  72,  78,  22  Am.  Rep.  215,  says:  *As  we  have  seen,  the  con- 
stltatlonal  lnhlbltl<ni  <q>erateB  upon  the  Indebtedness,  not  upon  the  fwm  of 
the  debt  The  district  may  become  Indebted  to  the  amount  of  ^,057.GO  by 
bond.  If  the  debt  exceeds  that  amount.  It  la  void  as  to  the  excess,  because 
of  the  inhibition  upon  the  power  of  the  district  to  exceed  the  limit  and  the 
bonds  as  to  the  same  excess  are  void  because  of  the  nonexistence  of  a  valid 
debt  therefor.  But  this  restriction  does  not  estend  to  the  sum  of  $2,067.50, 
for  which  the  district  had  power  to  Issue  its  bonds.  That  sum  Is  a  valid 
debt.  The  bonds  to  that  extent  are  valid.  It  is  no  unusual  thing  for  instm- 
menta  of  this  character  to  be  partly  valid  and  partly  Invalid.  So  far  aa  tbey 
secure  a  lawful  debt,  they  are  valid.  So  far  aa  the  debt  Is  unlawful,  tliey 
are  invalid.  *  *  *  It  appears  that  the  bonds  all  bear  the  same  date,  and 
were  Issued,  though  at  different  times,  as  a  part  of  one  transaction.  They 
were  Intended  as  security  for  a  debt  of  $15,000  which  was  att^pted  to  be 
contracted  in  building  the  school  house.  It  cannot  be  said  tiiat,  In  jnatice. 
Invalidity  should  attach  to  certain  particular  bonds,  while  others,  to  the 
amount  for  which  the  district  could  lawfully  contract  indebtedness,  should 
be  held  valid.  Each  bond,  being  but  a  part  of  the  whole  debt,  must  partake 
alike  of  invalidity  and  validity.  It  muat  be  part^  valid  and  partly  invalid. 
The  whole  aUeged  debt  la  $16,000.  Of  this  aum,  |2,057.60  la  valid.  Each 
bond  will  be  valid  to  the  exteot  it  r^reaenta  a  portion  of  the  debt  lawfOLlly 
contracted.   Bncb  a  sum  Is  the  proportion  of  the  amount  of  the  bond  as 

52,057.50  bears  to  $16,000;  that  Is,  of  the  principal  of  each  bond  is 

valid  and  collectible.  The  Interest  on  each  bond  Is  determined  by  the  same 
rule,  or  calculated  upon  the  amount  of  each  bond  held  to  be  valid.*  Howard 
county  could  lawfully  Issue  on  November  12,  1883,  bonds  to  the  amount  of 
$14,9^.77.  It,  did  in  fact  issue  bonds,  partly  valid  and  partly  invalid,  ag- 
gregating $35,000.  Bonds  to  the  extent  of  Its  power  to  issue  ($14,982,771 
became  a  valid  Indebtedness  against  the  county,  and  enforceable  by  sn'.i. 
Bonds  in  excess  of  that  limit  or  amount  are  invalid  and  uncollectible.  The 
thirty-fire  bonds  were  all  issued  and  delivered  at  the  same  time  to  MlUiken 
&  Co.,  and  they  were  subsequently  bought  at  the  same  time  by  the  plaintiff 
and  another  citizen  of  St  Louis.  None,  th^efore,  have  priority  over  the 
others,  and -the  amount  of  valid  debt  should  be  equally  distributed  among 
them  all.  According  to  the  rule  laid  down  by  the  supreme  court  of  Iowa, 
each  one  of  tlie  ttilrty-flve  bonds  of  one  thousand  dcdlars  Issued  r^reseuts 
a  valid  Indebtedness  of  four  hundred  and  twenty-eight  dollars,  and  each 
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coupon  of  eighty  dollars  a  ralld  debt  of  thlity-four  dollars  tind  twenty-fonr 
eents.    •   •   •   Judgment  should  be  rendered  for  the  foregolnp;  amount, 
with  six  per  cent  Interest  thereon  from  date  (Gen.  Laws  Tex.  1891,  p.  87, 
c.  68;  conatltntlonal  amendment  adopted  August.  1801),  If,  Indeed,  It  be 
proper  to  enter  Judgment  In  favor  of  the  plaintiff  for  auy  amount  In  this  suit 
at  law.   I^ls  question  presents  a  serious  ditQculty.   The  supreme  court  of 
Iowa,  In  McPherson  t.  Foster,  supra,  and  Judge  Sblras,  In  ^tna  Life  Ins. 
Co.  T.  Lyon  Co.,  supra,  declined  to  ehter  judgment;  the  latter  basing  his  re- 
fusal on  the  grounds  that  the  rights  and  eqnitles  of  the  bondholdeni  could 
only  be  adjusted  by  a  proper  proceeding  In  equity,  irltb  nil  the  parties  before 
the  court.    EMscussIog  the  question,  he  observed:    It  Is  argued  that  the 
bonds  would  be  valid  until  tlie  amount  needed  to  refund  the  enforceable 
debt  had  been  reached,  and  that  It  will  be  presumed  that  the  bonds  were 
sold  In  the  order  of  their  number.    Such  a  presumption  cannot  be  indulged 
In  under  the  facts  In  this  case.    To  settle  the  equities  and  rights  of  the 
bondholders  against  the  county,  and  their  rights  as  between  themselves, 
would  seem  to  require  the  Institution  of  a  salt  iu  eqnlty.   In  this  action  at 
law  between  one  owner  of  part  of  the  bonds  and  Oie  county.  It  Is  beyond 
the  power  of  tiie  court  to  hear  and  determine  the  question  of  the  order  In 
which  the  series  of  bonds  was  sold,  or  the  application  of  the  proceeds 
reolteed  from  the  sales  thereof,  and  whether  the  facts  are  such  that  a 
certain  number  of  the  bonds  can  be  held  valid  at  law,  or  whether  it  should 
not  be  held  that  each  owner  of  a  bond  Is  equitably  entitled  to  demand  bis 
share  of  the  total  sum  which  may  be  adjudged  to  be  collectible  from  the 
county.'   Touching  this  point  tlie  supreme  court  of  this  state  says:  'Neither 
the  pleadings  nor  the  proof  In  the  record  before  us  present  the  case  so  as  to 
nntborlxe  a  judgment  of  the  nature  Indicated  by  us  as  being  proper.  Strictly 
speaking,  no  judgment  other  than  the  one  from  which  the  appeal  was  taken 
could  have         rendered.   We  think  It  right,  however,  to  give  the  appellee 
an  opportunity  to  amend  his  pleadings,  and  have  the  Issnes  so  presented  as 
to  show  what  proportion  of  the  debts  sued  on  he  may  be  entitled  to  recover, 
under  the  rules  that  we  here  announce.*   Citizens*  Bank  t.  City  of  Terrell, 
supra.   See,  also,  Daviess  Co.  v.  Dickinson,  supra.   This  court  fully  concurs 
In  what  Is  said  In  the  cases  cited.  But  the  rulings  In  those  cases  were  predi- 
cated upon  the  particular  facts  of  each  case.    While  In  this  suit  the  court 
entertains  serious  doubts  as  to  the  propriety  of  entering  Judgment  In  behalf 
of  the  plaintiff,  yet,  after  giving  the  question  cnrefnl  consideration,  I  am 
Impressed  with  the  conviction  that  such  a  judgment  would  be  warranted 
l>oth  by  the  pleadings  and  proofs.   And  perceiving  no  Insuperable  objection 
In  a  case  of  this  kind  to  the  rendition  of  a  judgment  In  a  suit  at  law,  my 
coacluslon  Is  that  the  plaintiff  should  recover  the  amount  found  due,  with 
legal  Interest  and  costs  of  suit    If  he  be  not  permitted  to  recover  all  that 
be  claims,  be  should  at  least  have  judgment  for  the  amount  to  which  he  la 
lawfully  entitled.   Ordered  accordingly." 

As  it  thus  appears  that  the  appellee  is  entitled  to  a  judgment,  but 
the  amount  thereof  depends  upon  estimates  and  calculations,  which, 
although  simple,  ought,  perhaps,  to  be  settled  contradictorily  between 
the  parties,  the  judgment  of  the  circuit  court  is  reversed,  and  this  cause 
is  remanded,  with  instructions,  in  due  course,  to  enter  a  judgment  in 
favor  of  the  appellee  in  accordance  with  the  views  expressed  in  this 
opinioa 
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LEVY  &  OOHN  MULE  CO.  v.  KAUFFMAN. 


KAUFFMAN  v.  LEVY  &  OOBN  MOLE  OO. 
ClrcQlt  Court  of  Appeals,  Fiftb  Clrcnit   Febraary  23,  1002.) 
No.  1.097. 


1.  BiLTji  AWD  Notes — TBAHsrER— Coksidehation. 

The  cancelliitloD  of  a  pre-existing  debt  is  eguallr  as  valid  and  sotD- 
dent  consideration  for  the  transfer  to  the  creditor  of  a  bill  or  note  of 
a  tbird  party  as  a  payment  of  cash  therefor. 

2.  SaUE— ACCOHUODATION  HaSER— DbFEKBRS. 

An  acceptor  of  drafts  for  the  accommodation  of  the  drawer  cannot  de- 
fend against  the  same  in  the  bands  of  tbe  payee  or  aa  indorsee,  on  the 
ground  tbat  he  received  no  consideration,  where  fuU  consideration  was 
■  received  by  the  drawer. 

8.  Same— CoNsi DURATION— AccoMMODATfON— Accept ANCB  or  Drafts. 

Tbe  purpose  Inducing  one  to  accept  drafts  as  an  accommodation  to  the 
drawer  does  not  constitute  the  legal  consideration  for  fala  contract,  and 
tbe  fact  that  such  purpose  was  not  accomplished  cannot  be  pleaded  as 
a  failure  of  consideration. 

4.  Saue — Action  on  Acceptance — Evidence  of  Fabol  Aokbbhbnt. 

Evidence  of  a  parol  agreement  made  before  or  at  the  time  of  the  ac- 
ceptance of  dlnifts  Is  Inadmissible  to  vary  the  absolute  terms  of  the 
written  contract  made  by  the  acceptance  by  showing  that  the  aec^tance 
was  conditional. 

5.  CoBPOHATioNs— Notice— Knowledse  op  Officer. 

The  payee  of  accepted  drafts,  for  the  purpose  of  realizing  on  the  same 
for  the  benefit  of  tbe  drawo's.  Indorsed  tbem  to  a  corporation  of  which 
be  was  president,  and  the  amount  was  placed  by  the  corporation  to  tbe 
credit  of  tbe  drawers,  and  paid  out  by  their  orders,  prior  to  the  matarity 
of  the  drafts.  tielO,  tbat  In  making  transfer  of  the  drafts  the  president 
was  not  acting  for  the  corporation,  but  adversely,  and  the  corporation 
was  not  affected  by  any  knowledge  he  might  have  of  an  Infirmity  In  the 
paper. 

In  Error  and  Cross  Error  to  the  Circuit  Court  of  the  United  States 

for  the  Eastern  District  of  Texas. 

This  Is  an  action  at  law  by  the  indorsee  against  the  acceptor  of  tbree 
bills  of  exchange^  It  was  brought  In  the  court  below  by  tbe  Levy  ft  Gohn 
Mule  Company,  a  corporation  under  the  laws  of  Missouri,  against  Henry 
Kauffman.  a  citizen  of  Texas.  Tbe  drafts  in  suit  were  for  ¥5,000  each, 
drawn  March  10,  1809,  by  Joseph  Weill  ft  Co.,  of  New  Orleans,  on  tbe 
defendant,  and  by  bim  accepted.  They  were  payable  to  the  order  of  Jacques 
Levy,  and  were  by  bim  indorsed  to  the  plaintiff  before  maturity.  The  pe- 
tition described  the  drafts,  and  was  in  due  form.  Tbe  answer  of  the  de- 
fendant presented  three  defenses:  (1)  Tbat  tbe  acceptance  of  the  drafts 
was  procured  by  fraud,  and  that  they  were  fraudulently  used.  As  no  rul- 
ing of  the  court  below  is  before  us  on  tbls  plea,  and  no  evidence  of  fraud 
on  the  part  of  the  plaintiff,  no  further  attention  will  be  given  to  tbis  de- 
fense. (2)  Failure  or  want  of  consideration.  (3)  The  third  defense  pleads 
an  oral  contract  made  contemporaneously  with  the  acceptance  of  the  drafts. 
It  wUI  be  stated  with  Immaterial  abbreviations  In  tbe  language  of  the  an- 
swer: 

"That  at  the  time  he  accepted  the  said  bills  in  the  month  of  Marcb.  ISOO. 
Joseph  Weill.  Armand  I^evy,  and  Daniel  Weill  w«%  copartnm  In  a  bnsl- 
ness  carried  on  In  New  Orleans,  under  the  style  of  Joseph  Weill  &  Ooin- 
pany.  That  Joseph  Weill  was  the  son-in-law  of  this  defendant,  and  Axmand 
Levy  the  nephew  of  Jacques  Levy.  That  the  said  firm  were  greatly  on- 
tiarrassed  flnanclaUy,— had  reached  sncta  a  point  fliat  as  a  Ann  tlMQr  could 
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uo  longer  go  on  wlUi  their  business  unless  some  help  was  obtained  from 
some  outside  sonrce,  as  their  credit  In  New  Orienns  had  been  exhausted. — 
and  tbet,  being  in  this  condition  Qnanclaliy,  Armand  Levy  applied  to  bis 
ancle,  Jacqnea  Levy,  the  president     the  Levy  &  Cobn  Mule  Cominny,  for 
some  financial  asstetance;  and  tliat  the  firm  of  Jos^h  Weill  Sc  Oompany 
at  that  lime  was  indebted  to  fbe  Levy  ft  Cobn  Mule  Company  (the  plain- 
tiffs), and  Jacques  I«vy  replied  (all  of  which  the  said  l^vy  ft  Cobn  Mule 
Oompany,  the  plaintiffs,  were  fully  advised)  that  be  would  advance  Joseph 
Weill  ft  Company  fifteen  thousand  dollars  in  addition  to  what  Joseph  Weill 
&  Company  then  owed  the  Levy  ft  Cobn  Mule  Oompany,  provided  that 
Henry  Kauffman,  this  defendant,  would  advance  an  equal  amount,  thereby 
enabling  Joseph  Weill  &  Company  to  have  an  amount  of  thirty  thousand 
dollars  to  be  put  into  their  business,  to  be  used  in  making  a  crop  of  sugar 
on  cwtaln  plantations  which  they  were  then  operating  In  Louisiana.  This 
defendant  replied  that  If  the  said  Jacqnea  Levy,  acting  for  himself  and  for 
the  said  Levy  ft  Cohn  Mule  Company,  would  advance  the  firm  of  Joseph 
Weill  ft  Company  fifteen  thousand  d^lars,  that  he  would  acc^t  three  drafts 
of  five  thousand  dollars  each,  in  favor  of  Jacques  Levy,  to  be  drawn  by 
Joseph  Weill  ft  Company,  payable  at  a  certain  time,  as  Is  stated  in  the 
three  hills  of  acceptance  declared  on  in  this  action,  provided  the  said  Jncquea 
I^evy  would  discount  or  have  discounted  the  three  certain  acjcptaiices, 
and  turn  over  the  proceeds  of  said  acceptances  in  cash  to  Joseph  Weill  & 
Coq  with  the  fifteen  thousand  dollars  additional  money  to  be  advanced  to 
the  said  firm  by  the  said  Jacques  Levy  for  himself  and  the  said  Levy  & 
Colm  Male  Oompany,  all  of  which  was  fnlly  agreed  to;  It  being  understood, 
not  only  by  this  defendant  but  by  the  said  Jacques  Levy  and  the  Levy  & 
Gobn  Mnle  Company,  that  the  said  sum  of  thirty  thousand  dollars  was 
absolutely  necessary  to  be  used  In  the  business  of  Joseph  Weill  &  Com- 
pany In  cash,  In  order  that  they  might  live  through  the  financial  difilcultifs 
which  surrounded  them  and  make  and  gather  the  crops  on  the  sevenil 
sugar  plantations  operated  by  them.   Tliat  the  sole  inducement  to  tbU 
defendant  to  enter  into  these  transactions  and  to  accept  these  drafts,  which 
be  honestly  proposed  and  Intended  to  do  when  such  acceptances  matured, 
bad  the  aald  Jacques  Levy  and  the  Levy  ft  Cohn  Mule  Company  carried 
out  their  contract  and  agreement  to  advance  Joseph  Weill  ft  Oompany  fif- 
teen thousand  dollars  as  well  as  the  proceeds  of  the  three  bills  of  acceptance 
of  this  defendant  which  Jacques  Levy  and  plaintiffs  were  to  have  dis- 
■  coanted,  was  not  only  to  aid  his  son-in-law,  but  also  the  firm  of  Joseph 
WeJIl  ft  Oompany,  through  the  financial  difficulties  which  then  threatenetl 
to  wreck  them,  because  this  defendant  was  a  large  creditor  of  the  firm 
of  Joseph  Weill  ft  Company,  and  because  he  well  knew  that  the  failure  of 
Jos^h  Weill  ft  Company  would  Involve  him  In  much  loss.    That  after  the 
ssid  three  drafts  of  Joseph  WeiU  &  Company,  In  favor  of  Jacques  I^evy. 
for  five  thonsand  dollars  each,  had  been  accepted,  the  same  was  turned 
over  to  Joseph  Weill  &  Company,  to  be  by  them  transmitted  In  due  course 
of  mail  to  Jacques  Levy  to  be  discounted,  and  the  proceeds  thereof  to  be 
paid  to  Joseph  Weill  ft  Company,  togetlier  with  the  fifteen  thousand  dol- 
lars additional.    That  said  three  acceptances  were  received  by  the  said 
Jacques  I^evy  within  a  few  days  after  their  execution.   That  instead  of  be- 
ing discounted,  as  was  agreed  upon,  and  the  proceeds  remitted  or  paid 
over  to  Joseph  Weill  ft  Company,  the  said  Jacques  Levy  indorsed  and  trans- 
ferred Bald  three  bills  of  acceptance  over  to  the  Levy  ft  Cobn  Mule  Com- 
pany as  a  credit  and  passed  \he  same  to  the  credit  of  Joseph  Weill  & 
Company  with  the  Levy  ft  Cohn  Mule  Oompany  in  part  settlement  and 
satisfaction  of  an  antecedent  debt  due  by  Joseph  Weill  &  Company  to  the 
Levy  ft  Gobn  Mule  Company." 

Tbe  case  was  tried  on  these  Issues.  The  plaintiff  offered  In  evidence  the 
acceipted  drafts  and  rested;  and  thereupon  It  was  proven  by  defendant, 
examined  as  a  witness  in  his  own  l>ehalf.  and  by  Joseph  Weill,  a  member 
of  tlie  firm  of  Joseph  Weill  ft  Co..  also  examined  as  a  witness  for  defend- 
ant, tbat  the  said  accepted  drafts  were  drawn  by  Joseph  Weill  ft  Co..  ac- 
cepted by  defendant  indorsed  by  Jacques  Levy,  and  before  maturity  nego- 
tfated  with  plaintiff  for  account  of  Joseph  Weill  ft.  Oo.,  and  the  proceeds 
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thereof  paid  and  applied  by  plaintiff  as  directed  by  Weill  ft  Co.,  and  for 
tbeir  account,  as  follows: 

To  take  np  a  draft  df  plaintiff  on  Joaeph  Weill  &  Co.  (drawn 
to  relmbune  plaintiff  for  that  amoabt  paid  out  by  It  for  ac* 

commodatioQ  of  Josepb  AVelll  &  Co.),  and  recalled  by  plain- 
tiff at  request  of  Joseph  Weill  &  Oo  9  5,500  00 

To  pay  a  dmft  of  Joseph  WeUl  &  Co.  drawn  on  plaintiff  for.. .  2,000  00 
To  pay  another  draft  drawn  by  Joseph  W^U  ft  Go.  on  plain- 
tiff for    2,500  OO 

To  pay  another  draft  of  Joseph  Weill  &  Co.,  on  plaintiff  In 
favor  of  defendant.  H.  Kauffman  (and  used  by  Eaoffman 
to  take  up  and  pay  a  draft  for  $6,000.00  drawn  by  Joseph 
WeUl  &  Co.  on  and  accepted  by  hltn,  E.  Kauffman,  for  ac- 

commodatlon  of  Jcweph  Weill  &  Oo.)   6,000  00 


Aggregating  the  entire  amount  of  the  acceptances.  $15,000  00 

All  of  these  payments  were  made  before  maturity  of  any  of  the  ac* 
ceptances  sued  on.  It  was  also  proved  that  plaintiff  advanced  to  Joseph 
Weill  &  Co.  $3,176  in  addition  to  these  payments,  about  the  same  time  that 
these  sums  were  paid.  The  defendant  tlien  offered  evidence  tending  to  prove 
the  facts  averred  In  his  third  defense.  When  evidence  was  offered  of  the 
oral  agreement  therein  alleged,  the  plaintiff  objected  on  several  grounds 
stated,  among  them  the  following:  "The  acceptances  sued  upon  are  written 
contracts  of  defendant  to  pay  the  sums  of  money  therein  mentioned,  abso- 
lutely and  without  condition,  and  It  Is  not  competent  by  oral  testimony  to 
show  any  agreement,  condition,  or  understanding,  contemporaneous  or  pre- 
vious, whereby  such  written  absolute  contracts  may  be  varied  or  qualified, 
so  as  to  make  their  performance  depend  upon  either  the  making  or  per- 
formance of  such  oral  agrecraeot,  condition,  or  understanding."  The  objec- 
tions were  overruled,  and  the  plaintiff  excepted.  Evidence  was  c^ered  in 
rebuttal  by  the  plaintiff,  tending  to  show  that  no  snch  agreemmt  was  made 
ns  that  alleged  by  the  defendant  in  the  third  defense.  It  la  nnnecessary  to 
state  this  evidence. 

On  the  question  of  the  consideration  of  the  drafts  and  on  the  alleged 
agreement,  the  court  charged  the  Jury  as  follows:   "In  this  case  the  evidence 
shows  that  the  Levy  &  Gohn  Mule  Co.  paid  $15,000  on  the  acceiJtances,  and 
It  is  also  shown  that  the  Levy  ft  Cohn  Mule  Co.  paid  $3,176  addltlonaL  Tbe 
view  X  take  of  the  law  In  this  case  is  different  from  that  argued  by  either 
Ride.   I  do  not  agree  with  either  of  them.   One  of  them  contends  that  the 
defendant  has  no  defense  whatever,  and  tbe  other  contends  that  it  Is  a  com- 
plete defense.    I  don't  agree  with  the  contention  of  either  one  of  them. 
Under  the  pleadings  and  proof  In  this  case.  If  it  means  anything.  It  means 
that  Mr.  Jacques  Levy  and  Mr.  Kauffman — tiiat  Is.  according  to  Mr.  Kauff- 
man's  contention— were  to  advance  $15,000  each.   The  proof  nnquestlonably 
shows  that  the  Levy  ft  Cohn  Mule  Co.  and  Jacques  Levy  advanced  $18^175. 
Now,  under  the  contention  of  Mr.  Kauffman,  he  would  have  been  owing  to 
the  Levy  ft  Cohn  Mule  Co.  $15,000,  conditioned  that  the  fnll  $15,000  bad 
been  advanced  In  addition  to  his  acceptances.   I  cannot  take  any  otlier  Tlew 
of  this  case  tlian  this:  In  view  of  the  fact  that  the  proof  shows  that  Mr. 
Kauffman  received  $5,000  of  the  money.  In  that  the  draft  was  drawn  in  tals 
favor,  and  he  applied  It  to  a  debt  that  he  was  the  Indorser  of  Joe.  Weill  & 
Co.  on,  I  <;annot  looli  upon  It  as  anything  more  than  a  partial  failure  of 
consideration.    If  you  find  from  tbe  evidence  that  this  agreement  was  not 
authorized  by  Jacques  Levy,  return  a  verdict  for  the  plaintiff  In  the  fnll 
amount  of  the  acceptances.   If  you  find  that  It  wan  authorized,  and  that  Mr. 
Kauffman  acted  upon  the  antborlty,  then  yon  are  Instructed  to  return  a  ver- 
diet  In  this  case  for  plaintiff  for  one-balf  tbe  money  lie  advanced,  which, 
under  the  evidence,  was  $18,175."  The  plaintiff  duly  excited  to  this  cbai^e:. 
The  jury  found  a  v^diet  for  the  plaintiff  for  $0,087.50,  interest  to  be  added, 
on  which  judgment  was  entered.   The  plaintiff  sued  out  a  writ  of  errw,  and 
conteut'.j  that  It  is  entitled  to  a  verdict  for  the  fnll  amount  of  the  drafts  In 
suit,  and  that  the  court  erred  in  tbe  instmctiona  quoted.   The  defCTdant, 
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Henry  Kaafbuan,  sned  out  a  cross  writ  of  error,  and  assigns  wror.  aontend- 
Ing  tbat  be  Is  not  liable  on  the  drafts  at  all.  Under  rule  ^  of  this  court 
(31  C.  C.  A.  clxvL.  90  Fed.  cIxtI.).  both  writs  have  been  heard  together. 

J.  H.  Z.  Scott  (Frank  M.  Spencer,  on  the  brief),  for  plaintiff  in  er- 
ror and  cross  defendant  in  error. 

Benjamin  Rice  Forman  and  Maco  Stewart,  for  defendant  in  error 
and  cross  plaintiff  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

There  is  no  conflict  in  the  evidence  on  the  question  of  the  considera- 
tion of  the  contracts  sued  on.  The  drafts  were  drawn  by  Joseph 
Weill  &  Co.  in  favor  of  Jacques  Levy  on  H.  Kauffman.  Kauffman  ac- 
apted  the  drafts  by  writing  his  name  across  each  of  them.  He  did 
not  owe  the  drawers,  and  had  no  funds  of  theirs  in  his  hands.  He 
was  an  accommodation  acceptor,  lending  his  name  to  the  drawers  to 
enable  them  to  raise  money.  Before  the  maturity  of  the  drafts  they 
were  indorsed  by  the  payee  to  the  plaintiff  for  the  account  and  benefit 
of  Joseph  Weill  &  Co.  for  $15,000,  the  face  value  of  the  drafts.  By  the 
direction  of  Joseph  Weill  &  Co.,  $10,000  of  the  proceeds  of  the  drafts 
was  applied  to  the  payment  of  their  past-due  debts  to  the  Levy  &  Cohn 
Mule  Company,  and  $5,000  to  the  payment  of  their  debt  to  H.  Kauff- 
man. The  bills  sued  on,  therefore,  cost  the  plaintiff  $15,000,  placed 
subject  to  the  order  of  Joseph  Weill  &  Co.  But  as  part  of  this  sum 
came  back  to  or  never  really  left  the  plaintiff's  possession,  the  real 
transaction  is  stated  more  favorably  to  the  defendant  in  this  way :  The 
plaintiff  obtained  possession  and  title  to  the  drafts  by  paying  $5,000  in 
discharge  of  a  debt  which  Joseph  Weill  &  Co.  owed  H.  Kauffman,  and 
canceling  and  discharging  past-due  debts  for  $10,000  which  Joseph 
Weill  &  Co.  owed  plaintiff.  The  applicaticMi  of  the  fund  in  both  in- 
stances was  by  the  direction  of  Joseph  Weill  &  Co.  On  the  question 
of  consideration  there  is  no  difference  in  receiving  a  negotiable  bill  or 
note  before  maturity  in  payment  of  a  pre-existing  debt,  and  in  paying 
cash  for  it.  This  is  the  conclusion  of  the  best-considered  and  most 
numerous  state  authorities  (i  Daniel,  Neg.  Inst.  [4th  Ed.]  §  184),  and 
is  the  doctrine  unquestionably  settled  by  the  supreme  court  (Swift  v. 
Tyson,  16  Pet.  i,  10  L.  Ed.  865 ;  Brooklyn  City  &  N.  R.  Co.  v.  Nation- 
al Bank  of  Republic,  102  U.  S.  14,  26  L.  Ed.  61 ;  4  Rose,  Notes  on  U. 
S.  Rep.  133).  And  a  pre-existing  debt  "is  equally  as  valid  and  suffi- 
cient consideration  for  the  indorsement  and  transfer  to  the  creditor  of 
the  bill  or  note  of  a  third  party.  ♦**'»!  Daniel,  Neg.  Inst.  (4th 
Kd.)  §  184.  The  fact  that  Kauffman,  the  accommodation  acceptor  of 
the  bills,  did  not  receive  the  benefit  of  $10,000  of  the  bills,  does  not 
affect  the  case.  He  did  get  the  benefit  of  $5,000  of  the  proceeds  of  the 
negotiation  of  the  bills;  but,  if  he  had  received  nothing,  the  bills 
would  have  been  valid  in  the  hands  of  the  plaintiff.  The  evidence  in 
the  case  and  the  nature  of  the  transaction  show  that  it  was  not  con- 
templated that  the  consideration  for  the  sale  of  the  drafts  was  to  go 
to  Kauffman.  The  parties  to  every  accommodation  note  or  bill  by 
their  signatures  hold  themselves  bound  to  every  person  who  shall  take 
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the  same  for  value,  to  the  same  extent  as  if  that  value  were  personally 
paid  "to  them,  or  on  their  account  and  at  their  request."  Storj*, 
Prom.  Notes  (6th  Ed.)  §  194;  Townsley  v.  Symrall,  2  Pet.  170,  7 
L.  Ed.  386.  It  is  for  the  benefit  and  convenience  of  the  commercial 
world  to  encourage  as  far  as  practicable  the  credit  and  circulation  of 
negotiable  paper.  Accommodation  bills  are  daily  placed  in  market 
for  discount  and  sale,  and  an  indorsee  or  purchaser  who  knows  that  a 
bill  or  note  "still  current  was  drawn,  made,  accepted,  or  indorsed  with- 
out consideration  is  as  much  entitled  to  recover  as  if  he  had  been 
ignorant  of  the  fact."  i  Daniel,  Neg.  Inst.  (4th  Ed.)  §  790,  and  cases 
there  cited.  Want  of  consideration  to  the  accommodation  acceptor 
or  indorser  will  constitute  a  good  defense  against  the  party  for  whose 
accommodation  it  is  made, — as,  in  this  case,  if  Joseph  Weill  &  Co. 
were  suing  Kauflfman, — ^but  to  allow  such  defense  to  defeat  a  recovery 
by  an  indorsee  for  value,  who  has  advanced  money  on  it,  "wonld  be 
to  defeat  the  very  purpose  for  which  such  paper  is  made,  and  render 
the  transaction  absurd."   Thatcher  v.  Bank,  19  Mich.  196,  202. 

When  Kauffman  accepted  the  bills,  he  authorized  the  plaintiff  or  any 
one  to  receive  them  on  the  credit  of  his  name,  and  the  consideration 
paid  by  the  plaintiff  for  them  was  in  law  paid  by  his  direction  and  or- 
der.   Kauffman's  defense  on  the  question  of  consideration  is  that  he 
accepted  the  drafts  in  suit  because  he  was  the  father-in-law  of  Joseph 
Weill,  and  a  large  creditor  of  Joseph  Weill  &  Co.,  and  so  interested 
in  relieving  that  firm  of  financial  embarrassment ;  and  that  for  these 
reasons,  and  on  the  promise  of  Jacques  Levy,  for  himself  and  the 
plaintiff,  to  advance  $15,000  for  the  relief  of  Joseph  Weill  &  Co.,  he 
(Kauffman)  accepted  the  drafts  in  suit.   The  contention  is  that  the 
advance  of  $15,000  by  Jacques  Levy  to  Joseph  Weill  &  Co.  was 
to  be  the  consideration  for  the  acceptances  by  Kauffman,  and  that, 
as  this  advance  was  not  made,  the  acceptances  are  without  con- 
sideration.  These  mixed  motives  that  induced  Kauffman  to  accept 
the  drafts  cannot  be  separated  and  all  eliminated  but  the  pronuse  of 
Jacques  Levy,  so  as  to  hold  that  his  failure  to  comply  with  his  promise 
changed  Kauf&nan's  relation  to  the  drafts  from  that  of  an  accommoda- 
tion acceptor  to  that  of  an  acceptor  for  a  consideration.   The  undis- 
puted &cts  show  a  full  consideration  proceeding  from  the  plaintiff  for 
its  ownership  of  the  drafts.    The  facts,  therefore,  averred  by  Kauff- 
man of  his  relationship  to  Joseph  Weill  as  kinsman  and  as  creditor  of 
Joseph  Weill  &  Co.,  and  the  alleged  agreement  of  Jacques  Levy,  must 
be  considered,  not  as  consideration  for  the  acceptance  by  him  of  the 
drafts,  but  as  motive  or  inducement  causing  him  to  accept  them. 
"There  is  a  clear  distinction  sometimes  between  the  motive  that  may 
induce  to  entering  into  a  contract  and  the  consideration  of  the  contract. 
Nothing  is  consideration  that  is  not  regarded  as  such  by  both  parties. 
It  is  the  price  voluntarily  paid  for  a  promisor's  undertaking.    An  ex- 
pectation of  results  often  leads  to  the  formation  of  a  contract,  but  nei- 
ther the  expectation  nor  the  result  is  'the  cause  or  meritorious  oc- 
casion requiring  a  mutual  recompense  in  fact  or  in  law.' "  Philpot 
V.  Gruninger,  14  Wall.  570,  577,  20  L.  Ed.  743 ;  Morris  v.  Norton,  21 
C.  C.  A.  553,  75  F»d.  912,  926 ;  Colorado  Co.  v.  Stratton  (C.  C.)  95 
Fed.  741,  744;  Association  v.  Wickman,  141  U.  S.  5G4,  579,  12  Sup. 


LEVY  *  COHN  HOLE  CO.  V.  KADPFMAH. 


175 


Ct  84,  35  L.  Ed.  860.  It  follows  that  in  the  record  there  is  no  evi- 
dence of  entire  or  partial  failure  of  consideration. 

The  defendant,  Kauffman,  by  answer  claims  that  there  should  be  no 
recovery  in  this  suit  because  Jacques  Levy  failed  to  comply  with  an 
oral  agreement,  made  by  him  when  the  defendant  accepted  the  bills, 
that  he  (Jacques  Levy)  would  not  only  procure  the  bills  to  be  dis- 
counted, but  would  himself  advance  to  Joseph  Weill  &  Co.  $15,000, 
so  that  the  latter  would  have  $30,000  to  aid  them  in  their  financial 
troubles.  When  oral  evidence  was  offered  tending  to  prove  this 
agreement,  the  plaintiflF  duly  objected  to  it,  and  reserved  an  excepticm 
to  its  admission.  Part  of  the  charge  of  the  court  to  which  exceptions 
were  reserved  was  based  on  this  alleged  contract,  and  the  verdict  of 
the  jury  indicates  by  its  amount  that  it  is  founded  on  this  oral  agree- 
ment. When  Kauffman  accepted  the  bills  he  became  the  primary 
debtor,  i  Daniel,  Neg.  Inst.  §  532.  Although  he  wrote  nothing  but 
his  name,  the  acceptance  was  a  shorthand  contract  in  writing,  and  is 
fully  protected  by  the  familiar  and  fundamental  rule  that  oral  evidence 
wiD  not  be  received  to  vary  its  terms.  Martin  v.  Cole,  104  U.  S.  30, 
37,  26  L.  Ed.  647.  The  contrary  has  been  held  by  some  courts,  and 
notably  by  Mr.  Justice  WashinRton  in  Bridge  &  Bank  Co.  v.  Evans, 
4  Wash.  C.  C.  4B0,  Fed.  Cas.  No.  13,635;  but  the  latter  case  was  ex- 
pressly rejected  in  Bank  v.  Dunn,  6  Pet.  51,  8  L.  Ed.  316.  Since  the 
decision  of  the  supreme  court  in  the  case  last  cited  in  1832  it  has 
been  the  rule  of  that  court,  approved  and  followed  by  the  weight  of 
state  authorities,  that  evidence  cannot  be  received  of  a  contemporane- 
ous parol  agreement  to  vary  the  written  contract  of  acceptance  or 
indorsement  of  negotiable  paper.  Martin  v.  Cole,  104  U.  S.  30,  26 
L.  Hd.  647.  In  a  suit  by  payee  against  drawer  of  a  bill  of  exchange, 
parcyl  evidence  of  an  agreement  not  to  present  the  draft  imtil  defend- 
ant should  provide  for  a  previous  draft  was  rejected.    Brown  v.  Wiley, 

20  How.  442,  15  L.  Ed.  965.    In  Specht  v.  Howard,  16  Wall.  564, 

21  L.  Ed.  348,  in  a  suit  by  the  indorsee  against  the  indorser  of  a  note 
silent  as  to  the  place  of  payment,  parol  evidence  was  rejected  that 
(here  was  an  agreement  between  the  maker  and  the  indorsee  that  it 
should  be  made  payable  in  New  York.  The  court  said  with  reference 
to  the  agreement  that  it  was  a  nullity,  and  could  not  in  any  wise  af- 
fect the  rights  of  either  of  the  parties,  and  quoted  2  Pars.  Notes  & 
B.  §  501 :  "It  is  a  firmly  settled  principle  tnat  parol  evidence  of  an 
4:>raf  agreement  alleged  to  have  been  made  at  the  time  of  the  drawring, 
making,  or  indorsing  of  a  bill  or  note  cannot  be  permitted  to  vary, 
qualify,  or  contradict,  to  add  to  or  subtract  from,  the  absolute  terms 
of  the  written  contract."  In  Forsythe  v.  Kimball,  91  U.  S.  291,  23 
L.  Kd.  352,  the  same  rule  was  applied  in  equity.  Parol  evidence  of 
the  agreement  which  Kauffman  pleads  would  not  be  admissible  in  liti- 
gation between  Kauffman,  as  acceptor,  and  Joseph  Weill  &  Co.,  as 
drawers,  of  the  bill.  It  would  be  excluded  upon  the  familiar  rule 
already  quoted.  A  cc^ateral  written  agreement,  however,  is  admissi- 
ble in  an  action  on  an  acceptance  between  the  original  parties.  In  a 
case  where  such  an  agreement  was  in  writing  the  court  said:  "The 
agreement,  being  in  writing,  is  to  be  taken  and  considered  in  connec- 
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tion  with  the  indorsement,  and  the  two  are  to  be  construed  together." 
Davis  V.  Brown,  94  U.  S.  423,  427,  24  L.  Ed.  204. 

It  appears  to  be  settled  by  the  decisions  of  the  supreme  court  that 
a  relevant  contemporaneous  written  agreement  is  admissible  in  evi- 
dence in  an  action  on  notes  or  bills  between  the  original  parties,  but 
not  admissible  against  an  indorsee  without  notice  for  value,  and  that 
evidence  of  an  oral  agreement  is  not  admissible  in  either  case.  In  as- 
serting the  agreement  as  a  defense,  Kanffnian  merely  claims  that  his 
acceptance  was  upon  condition  that  Jacques  I^vy  was  also  to  advance 
$15,000  to  Joseph  Weill  &  Co.,  so  that  with  the  proceeds  of  the  ac- 
cepted bills  they  would  have  $30,000.  It  is  a  familiar  principle  that 
any  conditions  which  are  annexed  to  a  written  acceptance  must  ap- 
pear on  its  face.  It  is  true  that  the  acceptance  may  be  rendered  con- 
ditional by  another  contemporaneous  writing ;  but  even  then  such  con- 
dition would  have  no  effect  against  a  bona  fide  holder  ignorant  of  it. 
It  follows  from  the  principles  established  by  the  decisions  already 
quoted  that  "the  terms  of  an  acceptance  in  writing  cannot  be  varied 
by  any  contemporaneous  parol  agreement,  as  that  is  against  the  first 
principles  of  the  law  of  evidence."  i  Daniel,  Neg.  Inst.  (4th  Ed.)  § 
517.  We  cannot  disregard  well-settled  principles  of  law  in  an  eifort 
to  equalize  losses  between  the  parties.  Such  efforts  have  produced 
much  of  the  conflict  of  authority  we  have  on  this  subject.  Mr.  Jus- 
tice GHer,  in  Brown  v.  Wiley,  supra,  remarked,  after  rejecting  pard 
evidence  that  would  have  altered  a  contract  shown  by  a  bill  of  ex- 
change, that  "some  precedents  to  the  contrary  may  be  found  in  some 
of  our  states,  originating  in  hard  cases ;  but  they  are  generally  over- 
ruled by  the  same  tribunals  from  which  they  emanated,  on  experience 
of  the  evil  consequences  flowing  from  a  relaxation  of  the  rule."  In 
what  we  have  said  we  have  had  no  reference  to  what  would  be  the 
rule  of  evidence  in  cases  of  fraud  or  mutual  mistake  of  Cacts. 

There  is  another  view  that  is  conclusive  of  the  case  on  the  record 
now  before  us:  The  general  proposition  is  true  that  notice  of  facts 
to  an  agent  is  constructive  notice  to  the  i^indpal  when  it  arises  h-om* 
or  at  the  time  is  connected  with,  the  subject  of  his  agency.  The  rule 
is  based  on  the  presumption  that  the  agent  has  communicated  such 
facts  to  the  principal.  On  principles  of  public  policy,  the  knowledge 
of  the  agent  is  imputed  to  the  principal.  But  neither  the  rule  nor  the 
reasons  for  it  apply  to  a  transaction  in  which  the  agent  is  acting  for 
himself,  When,  therefore,  the  president  of  a  corporation  is  doling 
with  it  on  his  own  business,  his  mterest  is  opposed  to  its  interest,  and 
the  presumption  is  that  he  will  not  communicate  any  secret  infirmity 
of  the  title  he  is  about  to  convey  to  the  corporation.  Both  the  de- 
fendant's answer  and  the  evidence  show  that  Jacques  Levy,  so  far  as 
he  was  connected  with  Kauffman's  acceptance  of  the  bills,  was  acting 
with  the  view  of  aiding  the  firm  of  Joseph  Weill  &  Co.,  because  oi 
his  interest  in  his  nephew,  Armand  Levy,  a  member  of  that  firm. 
He  was  not  acting  in  the  interest  of  the  plaintiff  corporation.  In  assign- 
ing the  bills  to  the  corporation,  he  was  not  acting  in  his  capacity  as 
president  of  the  plaintiff  corporation,  but  individually.  Under  such 
circumstances,,  if  it  be  .conceded  there  were  infirmities  attending  the 


Digitized  by 


TBXA8  *  P.  RT.  CO.  T.  ALLSN. 


iT7 


acceptance  of  the  bills,  and  that  there  was,  as  between  the  parties,  a 
failure  or  partial  failure  of  consideration,  he  is  not  presumed  to  have 
informed  the  plaintiff  of  these  facts.  Notice  of  such  facts,  under  the 
circumstances,  to  Jacques  Levy,  although  he  was  president  of  the 
plaintiff  corporation,  was  not  notice  to  the  corporation.  When  Jac- 
ques Levy  was  negotiating  the  notes  to  the  plaintiff  corporation,  he 
was  acting  for  himself,  ana  his  interest  was  antagonistic  to  that  of  the 
plaintiff.  He  was  not  the  plaintiff's  agent  in  that  transaction.  In  mak- 
ing the  sale  of  the  bills  he  stood  as  a  stranger  to  the  corporation ;  and 
the  plaintiff,  therefore,  is  an  innocent  holder  without  notice,  even  if  it 
be  conceded  that  Jacques  Levy  had  knowledge,  of  facts  that  would  af- 
fect the  validity  of  the  bills.  Mr.  Thompson  says:  "It  should  be 
borne  constantly  in  mind  that  the  cases  where  notice  to  the  president, 
or  any  other  officer  of  a  corporation,  will  affect  the  corporation,  are 
cases  where  such  president  or  officer  is  acting  exclusively  for  the 
corporation."  4  Thomp.  Corp.  §  4657.  Cases  applying  this  principle 
where  a  president  or  director  procures  the  discount  of  notes  by  the 
corporation  in  .which  he  is  an  officer  are  collected  by  Mr.  Thompson 
in  4  Thorap.  Corp.  §  5208.  This  principle  was  recognized  and  applied 
by  this  court  in  Bank  v.  Tompkins,  6  C.  C.  A.  237,  57  Fed.  20.  In 
that  case  it  was  held  that  "where  a  bank  acquires  title  to  real  estate 
by  conveyance  from  its  president,- who  held  the  land  under  a  deed  re- 
citing full  payment  of  the  purchase  money,  and  it  has  no  actual  knowl- 
edge that  the  purchase  money  was  not  in  fact  paid,  it  is  an  innocent 
purchaser  without  notice*  and  is  not  chargeable  with  constructive  no- 
tice because  of  the  knowledge  of  its  president."  See,  also,  Morawetz, 
Corp.  (2d  Ed.)  540c;  4  Thomp.  Corp.  §§  4657,  5206,  5208;  Barnes 
V.  Gaslight  Co.,  27  N.  J.  Eq.  33-37 ;  Bank  v.  Cunningham,  24  Pick. 
270,  35  Am.  Dec.  322;  Bank  v.  Lewis,  22  Pick.  31,  32;  Koehler  v. 
Dodge  (Neb.J  47  N.  W.  913,  28  Am.  St.  Rep.  518;  Whelan  v.  Mc- 
Crcary,  64  Ala.  319;  i  Morse,  Banks,  104.  The  instructions  to  the 
lury  by  the  learned  judge  in  the  circuit  court  were  in  conflict  with  the 
views  we  have  expressed,  and  to  the  injury  of  the  plaintiff  in  error, 
the  Levy  &  Cohn  Mule  Co. 

We  find  no  error  in  the  record  on  the  cross  writ  of  error  to  the 
injury  of  H.  Kauffman. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remand- 
ed with  instructions  to  grant  a  new  trial.  Reversed, 


TEXAS  A  P.  BY.  OO.  v.  AVUSK  et  al. 
(CHrcnIt  Conrt  of  Appmls.  Fifth  Circuit  Febniary  25, 1902.) 

No.  1.099, 

HAaTKH  AKD  SeRVAKT— DEFECTIVE  RaII.HOAD  CAR— DuTT  OF  IHSPBCTION. 

An  iDstnictloQ  defining  the  Inspection  required  to  be  made  by  a  rail- 
road company  to  exonearate  It  from  liability  for  an  Injury  to  a  bnikeman 
resulting  from  a  defective  bandhold  on  a  freight  car  considered  and  ap- 
proved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 
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Mr.  Thompson  and  T.  J.  Freeman,  for  plaintiff  in  error. 
R.  L.  Carlock,  [or  defendants  in  error. 

Befoi'e  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  brought  by  the  widow  and  father 
and  mother  of  one  A.  T.  Allen,  deceased,  to  recover  damages  from  the 
Texas  &  Pacific  Railway  Company  by  reason  of  the  negligence  of  said 
company,  resulting  in  the  death  of  said  A.  T.  Allen,  the  same  being 
caused  by  the  said  Allen  falling  from  the  side  of  a  freight  car  while 
in  the  performance  of  his  duties  as  a  brakeman.  The  grounds  of  neg- 
ligence relied  upon  are  (i)  in  not  having  the  proper  kind  of  fastenings 
for  the  handhold  on  the  car, — ^that  is,  in  having  used  in  the  fastenings 
what  is  known  as  "lag"  or  "wood"  screws  instead  of  iron  bolts  with  a 
nut  on  the  end ;  (2)  in  not  properly  inspecting  the  car  to  see  that  the 
handholds  were  kept  in  reasonably  safe  condition.  The  bill  of  excep- 
tions shows  that  evidence  was  offered  tending  to  show  that  the  de- 
ceased, Allen,  fell  frotn  a  car  while  the  train  was  moving  because  a 
handhold  was  not  securely  fastened ;  and  further  tending  to  show  that 
the  lag  screws  with  which  the  handhold  was  fastened  were  either  not 
properly  screwed  in  the  wood,  or  that  the  wood  of  the  car  was  de- 
cayed, thereby  rendering  the  handhold  insecure.  There  was  also  evi- 
dence tending  to  show  that  within  a  short  time  prior  to  the  death  of 
Allen  the  car  had  been  inspected  in  the  yards  of  the  company  at  Baird 
and  at  Thurber  Junction,  division  terminals,  and  also  evidence  tending 
to  show  the  nature  and  character  of  the  inspection  made. 

The  trial  judge  charged  the  jury  fully  upon  all  the  law  applicable 
to  the  case,  and  to  such  charge  no  objection  was  made.  After  the 
jury  had  retired  and  for  some  time  had  considered  their  verdict,  they 
returned  into  the  court,  and  through  their  foreman  requested  the  court 
to  further  define  the  term  "inspection,"  as  that  term  was  used  in  the 
court's  charge  with  reference  to  the  duty  of  the  defendant  railway  com- 
pany towards  the  deceased,  and  thereupon  the  court  made  the  follow- 
ing additional  charge: 

"Inspection,  gentlemen,  as  nsed  In  the  court's  charge.  !s  an  Inquiry,  by 
nctual  observation,  Into  the  state,  efficiency,  safety,  anfl  quality  of  the  thing 
Inspected.  Inspection  of  the  appliances  and  Instrumentalities  In  use  by  a 
railway  company  should  not  rest  alone  upon  the  vision,  because  there  are 
many  defects,  the  existence  of  which  could  be  ascertained  by  reasonable  and 
ordinary  tests  which  Involve  the  exercise  of  senses  other  than  the  sense  of 
vision.  I  Bhoald  say  the  railway  company  would  be  liable  for  tboee  defeets 
In  Ita  appliances  and  instrnmentalities  which,  In  the  coarse  of  toBpectlon. 
could  be  perceived;  that  Is,  capable  of  coming  under  the  cognizance  of  any 
one  or  more  of  the  senses  of  man  In  the  exercise  of  ordinary  care.  Inspection 
not  only  Involves  looking  at  cars  and  appliances,  but  as  well  all  those  tests 
which  wonid  ordinarily  be  used  to  ascertain  tbe  condition  of  cars  and  ap- 
pliances tbot  a  reasonably  prudent  man  woifld  nae  in  the  exercise  of  •nch 
an  aadertaking." 

When  this  instruction  was  given,  the  defendant  railway  company 
duly  excepted,  and  before  the  jury  retired  requested  the  court  to 

specially  charge  the  jury  as  follows : 

"The  court  Instructa  the  Jury  that  the  duty  of  a  railroad  company  toward 
a  servant  in  its  employ  is  to  exercise  ordinary  care  to  furnish  «ocb  np- 
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plbinces  ss  an  reasonably  safe  for  tbe  ose  for  which  they  are  Intended,  and, 
irltUn  the  meaning  of  tbe  law.  such  appliances  are  considered  as  reasonably 
safe  that  are  in  the  general,  nsual,  and  ordinary  course  adopted  by  those  lu 
tke  same  business;  and  therefore  If  you  And  from  tbe  erldence  that  the 
bandbold,  which  la  alleged  to  have  been  pulled  out  from  the  car  and  caused 
the  accident,  was  of  such  a  character  and  fastened  onto  the  car  In  the 
manDOT  as  was  in  general  use  and  according  to  the  course  usually  adopted 
by  others  in  the  same  business,  and  that  the  defendant  railway  company, 
by  the  exercise  of  ordinary  care,  could  not  have  discovered  any  defect  In 
same,  then,  in  aacb  event,  the  defendant  would  not  be  llaUe  to  plain  tiffs. 
Tbe  court  Instmcts  the  jury  that  the  plalntltCs  cannot  presume  that  the  de- 
fendant railway  company  was  guilty  of  negligence  from  the  mere  fact  that 
the  accident  taapi>ened.  bat  It  la  incumbent  upon  the  plaintiffs  to  show  that 
tbe  accident  happened  by  reason  of  the  negligence  of  defendant  by  a  pre- 
ponderance of  the  evidence,  and  if  a  preponderance  of  the  evidence  does  not 
establlsb  this  fact  they  will  find  for  the  defendant" 

These  special  instructions  were  refused,  and  to  such  refusal  excep- 
tion was  duly  entered.  The  special  charge  given  to  the  jury  defining 
"inspection"  is  claimed  to  be  erroneous,  not  because  it  is  incorrect  as 
a  matter  of  law,  but  because  it  withdrew  from  the  jury  the  question  of 
whether  the  defendant  company  had  exercised  a  reasonable  care  tn  the 
matter  of  inspecting  the  handholds  of  the  car  from  which  the  deceased, 
Allen,  fell. 

After  an  attentive  consideration  of  the  brief  and  arguments  of  the 
learned,  counsel  for  plaintiff  in  error,  we  are  unable  to  see  wherein  and 
how  the  instruction  and  definition  given  in  any  wise  withdrew  any  fact 
from  the  jury  or  invaded  the  province  of  the  jury  in  determining  the 
facts  in  the  case,  The  matters  contained  in  the  special  instructions 
requested  and  refused  seem  to  be  in  the  main  correct  as  matters  of 
law,  but  we  find  that  the  judge  in  his  general  charge  covered  the  same 
ground,  and,  so  far  as  we  are  able  to  see,  as  ^vorably  to  the  railway 
company  as  in  the  special  instructions  asked. 

The  judgment  of  the  circuit  court  is  affirmed. 


DEWET  et  aL  t.  STRATTON  et  al. 
(areult  Court  of  Appeals,  Fifth  Circuit   February  IS,  1002.) 
No.  1.004. 

1.  JS^oiTT— Vacatiox  of  Dkcrbb— Accidbnt,  Mistake,  or  Boufbisb. 

A  drcult  court  has  Jurisdiction  to  entertain  a  bill  to  set  aside  a 
former  decree  on  the  ground  of  accident  mistake,  or  surprise,  where  the 
requisite  facts  to  entitle  complainant  to  such  relief  are  alleged,  although 
such  bill  is  not  presented  until  tbe  time  for  an  appeal  or  tbe  flllng  of  a 
bill  of  review  has  expired. 
9,  Apfeal— Rbvibw—Ebtofpbi.  bv  Acqdisscbncb  IK  Erronbous  Dbcbkb. 

Although  an  Interlocutory  decree  conditionally  vacating  and  setting 
aside  a  former  decree  on  the  ground  of  accident  mistake,  and  surprise 
was  Irregularly  entered,  end  therefore  emmeous,  whwe  It  bos  been 
aeqnieaced  In  by  defendants,  and  the  court  bad  jurisdiction.  It  will  be 
htSA  binding  on  tbe  parties  oa  an  aroeal  by  complainants  from  a  final 
decree  dismissing  tbe  bill. 
SL  E^tuiTv— Suit  to  Vacate  Formbb  Deoree— CoKDrriOKAL  Ordrb. 

Where,  in  a  suit  to  vacate  and  set  aside  a  decree  in  a  former  suit 
between  the  same  parties  on  the  ground  of  accident  mistake,  and  sur- 
prise, an  Interlocutory  decree  waa  entered  vacating  the  former  decree. 
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reopening  the  case,  and  permitting  complalnanta,  who  were  defendanti 
In  BQch  suit,  to  answer  tli^eln,  on  condition  tbat  they  pay  the  coats  ind 
make  a  deposit  in  court  to  abide  the  event,  and  further  jifforiding  tbat 
upon  their  failure  to  malce  such  paTment  and  deposit  or  to  file  a  fnli 
answer  within  the  time  limited  the  former  decree  should  remain  In  fall 
force,  the  only  conditions  precedent  to  the  opening  of  the  former  salt 
are  the  makii^  of  the  paym^t  and  d^Kwit;  the  requirement  with  re- 
spect to  the  sufficiency  of  the  answer  to  be  filed  therdn  belBff  a  oonditlcHi 
subsequent,  which  can  only  be  dealt  vith  Id  the  salt  In  which  Boeti 
answer  la  filed.  -  And  where  In  such  case  the  payment  and  deposit  ware 
made  and  an  answer  filed,  all  within  the  time  limited,  the  cause  atands 
reopened,  and  must  be  proceeded  with  in  accordance  with  the  rules  of 
equity  practice;  and  the  court  has  no  power  to  render  a  final  decree  in 
the  second  suit  dismissing  the  bill,  and  reaffirming  the  original  decree 
In  the  first  suit  on  the  ground  that  the  answer  therein  is  insnfflclent 
while  the  IsBues  Joined  upon  such  answer  are  pending  and  undetermined. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Texas. 

This  cause  was  before  this  court  at  a  former  term  on  an  appeal  from  the 
following  decree: 

"This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  by  counsel, 
and  thereupon  and  upon  consideration  thereof  it  was  ordered.  adjudged,  and 
decreed  as  follows:  Tbat  the  demurrers  of  the  defendants  to  complalnaqts' 
hUl  are  overruled,  to  which  rulings  defendants  excited;  and  the  court  hav- 
ing heard  the  bill  and  exhibits,  and  aflldavlts  in  support  thereof,  and  counter 
affidavits  and  exhibits  submitted  by  defendant,  it  is  thereupon  ordered,  ad- 
Judged,  and  decreed  that  complainants,  Chas.  P.  Dewey  and  A.  B.  Dewey, 
shall,  within  thirty  daye  from  this  date,  pay  all  costs  incurred  In  equity 
cause  In  this  court  Ko.  236  up  to  this  date,  and  also  all  costs  that  have 
been  Incurred  in  this  cause  No.  294,  and  that  they  shall  pay  into  the  registry 
of  this  court  the  sum  of  four  thousand  dollars  ($4,000.00).  with  interest 
thweon  from  the  18tb  day  of  November,  1883,  to  the  date  hereof,  at  the  rate 
of  six  i>er  cent  per  annum,  to  be  held  until  the  final  decree  shall  be  ren- 
dered In  cause  No.  235,  to  abide  such  order  as  may  be  rendered  in  said 
decree;  and,  upon  complainants  paying  said  costs  and  making  said  deposit 
within  the  time  specffied,  it  Is  ordered,  adjudged,  and  decreed  that  the  pro 
confesso  taken  and  entered  upon  the  order  book  of  this  court  on  the  •  •  • 
day  of  August,  1893,  the  same  being  one  of  the  rule  days  of  this  court,  and 
also  the  final  decree  of  this  court  pronounced,  passed,  and  entered  on  the 
18th  day  of  November,  1898,  in  that  certain  cause,  then  pending  In  this  court 
upon  the  equity  side  of  the  docket  wherein  the  said  Jesse  D.  T.  Stratton. 
Minnie  Stratton.  and  her  husband,  J.  Thomas  Stratton,  defendants  ha«in, 
were  complainants,  and  said  Chas.  P.  Dewey  and  A.  B.  Dewey  were  de- 
fendants, and  styled  upon  the  equity  docket  of  this  court  as  Jesse  D. 
Stratton  et  aL  vs.  G.  F.  Dewey  et  al.,  and  numbered  235  on  said  equity 
docket  of  tbls  court,  be,  and  the  same  are,  set  aside,  and  said  cause  re- 
opened, and  that  said  complainants  herein,  Chas.  P.  Dewey  and  A.  B. 
Dewey,  be  now  permitted  to  answer  said  bill  in  said  cause  No.  236,  such 
answer  to  be  a  full  answer  to  the  allegations  of  the  bill,  and  the  interroga- 
tories therein  to  them  propounded,  and  to  be  filed  on  or  before  the  first 
Monday  in  May,  A.  D.  1896,  and.  upon  said  payments  and  deposit  being  so 
made  within  the  time  herein  specified,  said  cause  No.  2S5  will  thereafter 
proceed  according  to  rules  of  practice  In  equity.  It  is  fnrth»  ordered,  ad- 
Judged,  and  decreied  that  if  said  costs  are  not  paid,  or  said  deposit  not  made, 
within  thirty  days  from  the  date  hereof,  or  If  said  answers  are  not  filed 
within  the  time  bweln  specified,  then  said  decree  pro  confesso  and  final  de- 
-cree  In  said  cause  No.  236  shall  be  and  remain  In  full  force  and  not  vacated 
by  this  decree,  and  complainants*  bill  in  this  cause  will  thereupon  stand 
dismissed  as  on  final  hearing,  and  all  coats  in  this  cause  incurred  are  In  that 
•erent  adjudged  agsbist  tiwm,  for  which  execution  may  Isisue. 


'D.  B.  Bryant  JadgCL" 
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The  tacts  of  tbe  ease  np  to  the  rendition  of  th»  above  decree  are  snN 
fldently  stated  In  the  report  of  the  cage.  Stratton  v.  Dewey,  24  C.  O.  A. 
435,  78  Fed.  82,  et  seq. 

The  record  shows  that  on  May  2,  1896,  the  Deweys,  defendants  In  eqnlty 
■nit  No.  235,  filed  a  lengthy  answer,  Including  answers  to  iuterrogatories; 
that  on  May  2S,  1896,  the  complainants  in  No.  235  filed  exceptions  to  said 
answer,  and  thereafter  on  November  13,  1807,  filed  farther  exceptions,  ac' 
companled  with  a  motion  to  strike  out:  that  matters  remained  In  this  con- 
ffitlon  nntU  Jnne      1000,  whea  the  following  order  was  entered  In  No.  235: 

"Now,  on  this  day  came  on  to  be  heard  the  complainants*  exceptions  to 
and  motion  to  strike  out  the  answer  of  defendants,  filed  May  2,  18D6,  and  the 
same  having  been  argned  by  counsel  for  comjdainants  and  defendants,  and 
duly  considered  by  the  conrt,  and  It  appearing  to  the  court  that  said  answer 
is  not  a  sufficient  answer  to  the  blU  in  this  caiue.  complainants*  general  ex- 
ception thereto,  filed  May  2^  1S86,  Is  sustained;  to  which  ruling  defendant? 
except  D.  B.  Bryant  Judge." 

That  npon  the  same  day,  upon  application  of  the  defendants  In  No.  235, 
leave  was  granted  to  file  an  amended  answer,  tbe  same  to  be  filed  within 
10  days  from  that  date;  that  on  Jnne  25,  1000,  the  Deweys,  defendants,  filed 
in  their  Individual  capacities,  and  as  executors  of  tho  last  will  of  Cbauncey 
Dewey,  deceased,  an  amended  answer  to  the  original  bill  In  equity  suit  235; 
and  that  following  this  amended  answer' the  plaintiffs  submitted  the  follow- 
ing pleading: 

"These  complainants,  Jesse  D.  T.  Stratton.  Minnie  Stratton  and  her  bus- 
band.  J.  Thomaa  Stratton,  come  and  except  to  the  pretended  answer  filed 
herein  Jnne  26, 1900,  purporting  to  be  an  amended  answer  In  this  cause,  and 
moves  the  court  to  strike  aald  pretended  answer  from  the  files  on  the  ftdlow- 
Ing  grounds,  to  wit: 

"First.  That  a  final  decree  was  rendered  in  this  cause  on  the  18th  day  of 
November,  1803,  and  process  for  the  enforcement  of  said  decree  by  a  writ  of 
posseesloo  was  Issued  and  duly  executed  in  1804,  and  possession  of  the  land 
described  in  said  decree  was  delivered  under  said  writ  in  1804.  That  no  pe- 
tition for  rehearing,  nor  to  vacate  nor  to  set  aside  said  decree,  was  ever 
filed  In  this  cause,  dot  was  said  decree  appealed  from,  and  said  pretended 
amended  answer  was  filed  In  this  cause  on  the  23tb  day  of  June,  1900,  and 
purports  to  be  IQ  Hen  of  their  orglual  answer  filed  in  this  cense  on  the  2d 
day  of  May,  1896.  That  said  original  answer  was  not  filed  until  more  than 
two  j&UB  and  five  months  after  the  rendition  of  said  final  decree,  and  more 
than  two  years  and  five  months  after  the  adjournment  of  tlie  term  of  the 
court  during  wblcb  said  final  decree  was  rendered,  and  long  after  the  time 
had  elapsed  within  which  an  appeal  from  said  decree  could  have  been  prose- 
cuted. That  said  amended  answer  was  filed  In  this  cause  on  the  25th  day 
of  June,  1900,  mere  than  six  years  after  the  final  decree  was  rendered  In 
tbto  cause  as  afore8ald,--all  of  which  facte  appear  In  the  records  of  this 
cause.  That  no  written  petition  or  application  for  leave  of  court  to  file  said 
amended  answer  was  made,  and  no  notice  was  served  on  or  given  to  com- 
plninante  of  any  application  for  leave  to  file  said  amended  answer,  and  no 
facte  set  up  or  shown  that  would  entitie  defendante  to  file  said  amended 
answo*.  That  said  pretended  amended  answer  Is  not  sworn  to  by  any 
person,  and  It  is  not  competent  to  set  aside  a  decree  to  allow  an  answer  to 
the  bill  where  the  facto  stated  In  the  answer  are  not  verified  by  the  oath 
of  any  person.  Wherefore  the  complainants  say  that  there  was  not  at  the 
time  wheni  said  original  answer  was  filed  nor  when  said  amended  answer 
was  filed  any  suit  pending  in  this  cause  to  be  answered  unto.  Second.  That 
there  was  not  when  said  original  answer  was  filed,  nor  when  said  amended 
answer  was  filed,  any  Jurisdiction,  power,  or  authority  In  this  court  to  grant 
leave  to  file  an  answer  in  this  cause,  because  the  final  decree  rendered  therein 
as  aforesaid  was  a  final  adjudication  by  this  court  of  all  matters  determined 
In  safd  decree,  and  no  answer  could  be  filed  herein  wblle  said  final  decree 
remained  In  full  force,  and  not  reversed,  set  aside,  or  vacated.  Wherefore 
these  complainants  move  the  court  to  strike  said  original  answer  and  aald 
■mended  answer  frojn  the  files  of  this  court  and  this  cause, 

**Ma8teraon  ft  Maaterson,  8(^cltors  for  Oomplalnanta.** 
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"If  the  foregoing  motion  to  strike  from  the  flies  defendants'  amended 
answer  is  not  OTerruled,  complainants  except  and  demur  to  said  answer,  and 
for  canse  of  exceptions  and  demurrer  set  up  the  same  causes  assigned  Id 
support  of  the  said  motion  to  strike  out,  and  the  following  additional 
grounds,  viz.:  (1)  Complainants  say  that  if  said  amended  answer  had  been 
filed  in  the  time  and  manner  and  form  authorised  and  required  1^  the  iwoc- 
tlce  and  proceedings  in  cansra  In  equltj  In  t^ts  honorable  court,  that  tbe 
matters  set  up  in  said  answer,  in  the  manner  and  form  as  diercln  set  out, 
do  not  show  any  defense  to  complainants'  bUI,  and  the  aatd  answer  Is  not 
such  an  answer  as  would  entitle  the  defendants  at  any  time  to  reopen  tbe 
decree  already  rendered  In  this  cause.  (2)  That  said  amended  answer  Is  not 
sworn  to  by  any  person,  and  for  that  reason  Is  insufficient  (3)  That  said 
amended  answer  refers  to  various  exhibits  stated  tberelu  to  be  attached, 
when  in  fact  no  exhibits  are  attached  or  filed  with  said  answer.  (4)  That 
the  part  of  said  amended  answer  beginning  on  tbe  flfth  line  with  the  words 
That  they  are  advised,'  and  ending  on  the  sixteenth  line  with  tbe  word  ten- 
able.' la  excepted  to  because  the  same  is  not  properly  a  part  of  an  answer 
to  the  original  bill,  but  ctnild  only  be  Interposed  by  demurrer  filed  In  proper 
time  and  in  proper  form.  (5)  That  all  of  the  parts  of  eatd  amended  answer 
purporting  to  be  answers  to  Interrogatories  propounded  In  the  original  bill 
hereafter  specified  are  excepted  to  os  Insufficient,  vague,  and  not  responsive 
to  the  Interrogatories,  in  this:  That  In  the  answer  to  the  Ist  Interrogatory  C. 
P.  Dewey  states  as  follows:  The  first  money  was  paid  by  E.  C  Dewey  witb 
money  furnished  to  hlni  for  that  purpose  by  Chauncey  Dewey.'  Said  Interroj;- 
ntory  did  not  ask  where  E.  C.  Dewey  obtained  the  money  to  make  hts  casli 
payment,  and  that  part  of  the  answer  should  be  stricken  out,  as  not  responslvi' 
to  the  IntoTogatory.  The  answer  to  the  flfth  Interrogatory  Is  not  reaponslvc. 
and  Is  evasive,  and  while  It  states  that  copies  of  certain  Instmrnents  are  at- 
tached, and  originals  are  subject  to  Inspection,  no  copies  are  attached;  thnti 
leaving  It  in  tbe  power  of  the  defendant  to  furnish  any  Instmment  be  may 
desire  or  not  to  furnish  any,  and  leaves  the  court  without  posnession  of  sucli 
Instruments,  so  as  to  detwmlne  their  eftect  in  order  to  determine  the  suf- 
Hclency  of  tlie  answer  to  the  bill.  The  answer  to  the  sixth  Interrogatory  is 
plainly  evasive  in  refusing  to  give  even  an  approximate  of  the  value  of  the 
estate  of  Cbanncey  Dewey,  which  was  In  his  hands  as  executor.  The  answer 
to  the  seventh  interrogator}'  Is  evasive  Tbe  defendant  being  esecntor  and 
custodian  of  the  books  of  Chauncey  Dewey,  could,  unless  be  desired  to  wltli- 
tiold  the  information  from  the  conrt,  have  glTen  copies  of  the  entries  callcfl 
for.  Tbe  answer  to  the  ninth  Interrogatory  is  not  responsive,  and  Is  evasive, 
in  this:  The  Interrogatory  did  not  relate  to  the  land  covered  by  the  convey- 
ance In  trust  to  C.  P.  Dewey,  but  to  Instructions  given  by  Chauncey  Dewey, 
the  fatber.  to  bis  sons,  whom  he  made  executors  and  residuary  devisees  to 
provide  for  G.  C.  Dewey,  the  son,  who  was  not  Included  as  a  residuary  dev- 
isee, ond,  Instead  of  answering  the  question  asked,  nndertakes  to  give  the 
legal  effect  of  a  written  Instrument  not  submitted  to  tbe  court  Whwefore. 
for  all  of  the  causes  hereinbefore  set  forth,  complainants  except  and  demur 
to  said  answer,  and  pray  that  each  of  said  exceptions  and  demurrers  be  sui:- 
talned,  and  that  said  amended  answer  be  held  Insufficient,  and  be  struck 
from  the  files  of  this  court  and  of  this  cause. 

"Masterson  &  Masterson,  Solicitors  for  Oomplalnants." 

At  this  stage  of  the  litigation  In  equity  suit  No.  235  tlie  complainants,  on 
leave  of  the  court  in  suit  No.  2W,  on  March  1,  1901,  submitted  a  mottoo  for 
final  decree,  as  follows:  "Now  come  the  complainants  In  the  above  entitled 
and  numbered  cause,  and  show  this  honorable  court  that  the  above  cause 
was  commenced  In  this  court  tried,  and  Judgment  entered  In  favor  of  com- 
plainants. That  tbe  defendants  appealed  tbls  cause  to  the  circuit  coart  of 
appeols  of  the  Fifth  circuit,  wha-e  said  appeal  was  dismissed,  and  thla  cause 
i-emanded  for  f urtlier  proceedings.  That  the  mandate  of  said  circuit  court  of 
appeals  in  this  cause  was  heretofore  filed  In  tills  court  on  the  17th  day  of 
.Tuly,  A.  D.  1S!)T.  That  the  said  circuit  court  of  appeals  In  their  opinion  on 
the  trial  of  this  cause  said  that  If  the  order  of  Uiis  court  heretofore  en- 
tered in  this  cause  on  the  19th  day  of  March,  A.  D.  189C,  was  fully  complle«l 
with  by  complainants  herein,  ^  final  decree  should  be  passed  upon  the  ap- 
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plicatlDD  of  complainants  reversing  the  decree  In  suit  No.  235  on  the  equity 
do^et  of  this  court,  entitled  Jesse  D.  T.  Stratton  et  al.  t.  Obarles  F.  Dewey 
et  al^  and  reopening  that  cause  for  fnrtber  proceedings.  Ajid  complainants 
nay  that  ttiey  bave  fully  compiled  with  all  the  conditions  of  said  decree  of 
Marcli  19, 1896^  and  this  they  are  rendy  to  verify  by  proofs.  Wherefore  com- 
plainants now  move  this  court  for  a  Smil  decree  In  this  cause.  In  conformity 
to  the  said  opinion  of  the  honorable  circuit  court  of  appeals  In  this  cause, 
and  for  such  other  and  further  proceedings  as  may  be  necessary,  that  justice 
may  be  done  complainants  herein." 

On  March  11,  1901,  the  defendants  filed  the  following:  "Now  come  de- 
fendants In  the  above-entitled  cause,  and  show  to  the  court  that  complainants 
OD  the  Ist  day  of  March,  1901,  filed  la  this  cause  a  motion  for  final  decree 
herein,  setting  aside  the  flnal  decree  entered  Into  cause  No.  235  on  chancery 
docket  of  this  court  styled  Jesse  D.  T.  Stratton  et  a),  v.  Charles  P.  Dewey 
and  A.  B.  Dewey,  which  motion  and  the  answer  of  defendants  were  duly 
beard  and  considered,  and  the  exceptions  to  said  motion  were  sustained,  and 
the  motion  overruled.  Complainants  have  not  complied  with  the  terms  and 
conditions  upon  which,  under  the  said  Interlocutory  decree,  said  final  decree 
fa  which  cause  No.  236  could  be  vacated,  and  the  time  limit  in  said  inter- 
locutory decree  for  c<HupIlance  has  expired.  Wherefore  these  defendants 
move  the  coort  to  enter  a  flnal  decree  dismissing  complainants'  bill,  and  to 
make  socb  order  thertin  as  raay  to  your  honor  seem  meet." 

The  defendants  also  filed  the  following  answer:  "Now  come  defendants  In 
the  nbove-CDtltled  cause,  and  In  answer  to  the  motion  filed  herein.  March  1, 
1901,  say  that  complainants'  said  motion  does  not  show  such  a  state  of  facts 
as  entitle  them  to  the  order  i^ayed  for,  even  If  said  motion  had  been 
promptly  and  In  due  time  filed.  (2)  That  the  Interlocutory  order  entered  In 
this  cause  from  which  said  appeal  mentioned  in  said  motion  was  taken  was 
so  entered  on  the  19th  day  of  March.  1896.  That  said  opinion  of  the  court  of 
appeals  was  rendered  at  November  term.  1886.  Tb&t  this  motion  of  com- 
plainants was  not  filed  until  the  Ist  day  of  Marcb,  1801,  and  said  complain- 
ants have  been  guilty  of  laches  and  have  shown  such  want  of  due  diligence 
In  said  cause  as  not  to  entitle  them  to  evoke  the  equitable  powers  of  this 
court  to  set  aside  a  flnal  decree  rendered  In  cause  No.  235  more  tbnn  seven 
years  before  the  flllng  of  said  motion.  Wherefore  defendants  pray  the  court 
to  refuse  to  grant  said  motion,  and  to  make  such  further  orders  as  to  your 
honor  may  seem  meet"  ' 

Upon  this  last-mentioned  motion,  and  the  responses  thereto,  on  March  15, 
1901,  the  circuit  court  rendered  the  following  decree:  "This  cause  came  on 
to  be  heard  at  this  term,  and  was  argued  by  counsel,  and  thereupon,  upon 
consideration  thereof,  It  Is  ordered,  adjudged,  and  de<»reed  as  follows:  That 
conlplahiattts*  motion  filed  In  ttils  cause  on  tbe  Ist  day  of  March,  l90l.  pray- 
\ng  tbe  court  to  enter  a  flnal  decree  In  this  cause  setting  aside  and  vacating 
the  flnal  decree  rendered  in  cause  No.  235,  In  equity.  In  this  cause,  styled 
J.  D.  T.  Stratton  et  al.  v.  Charles  P.  Dewey  and  Albert  B.  Dewey,  be,  and 
the  same  is.  overruled.  It  is  further  ordered,  adjudged,  and  decreed  that  said 
Charles  P.  Dewey  and  Albert  B.  Dewey  did  pay  the  costs  In  suits  Nos.  294 
and  236  wl^tn  the  time  required  by  said  interlocutory  decree  entered  In 
this  cause  on  the  19th  day  of  March,  1896,  and  did  deposit  in  this  court  the 
four  thousand  dollars  and  Interest  witbin  tbe  time  provided  la  said  Inter- 
locutory decree,  and  they  did  file  In  said  suit  285  an  answw  within  the 
ttnae  required  by  said  interlocutory  decree,  but  said  answer  was  by  this 
court  In  said  cause  No.  236  held  not  to  be  a  full  answer  to  said  bill  and 
interrogatories  to  them  therein  propounded,  as  required  by  said  Interlocutor; 
decree,  and  said  answer  did  not  present  a  good  and  sufficient  defense  to  said 
bill,  and  did  not  comi}ly  with  the  terms  and  conditions  stated  In  the  inter- 
locutory decree  entered  In  this  cause  on  tbe  19th  day  of  March,  ISQQ,  In  this: 
that  they  did  not  within  the  time  required  by  said  decree  file  a  full  answer 
to  the  a]l»atlons  of  tbe  bill  In  said  snlt  No.  285  and  tbe  Interrogatories 
tiiwein  to  tliem  propounded,  and  have  not  shown  to  tbe  court  thaf  they  have 
a  good  and  snfflcient  defense  to  said  snlt  No.  235.  It  is  further  oidered,  ad- 
jadsed,  and  decreed  that  said  complainants  have  not  by  tbe  matters  pre- 
sented to  tbe  omirt  in  this  cause  shown  thems^vea  entitled  to  Iiave  a  flnal 
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decree  vacating  ftnd  Betting  aside  tbe  final  decree  rendered  In  said  cause  Na 
236  on  tbe  equity  docket  of  this  court,  and  entered  on  pages  48  and  4d, 
book  Vol.  9,  of  tbq  minutes  of  tbls  conrt;  and  thereupon  came  on  to  be  beard 
tbe  application  of  defendants  i^ajing  the  court  to  enter  a  final  decree  in  thla 
cause  No.  235,  dlfdnlsslug  complaluants'  suit;  and.  the  same  bavlng  been 
argued  by  counsel,  thereupon,  upon  consideration  thereof  It  la  ordered,  ad- 
judged, and  decreed  that  complainants'  suit  be.  and  the  same  Is,  dismissed, 
and  that  defendants  Jesse  D,  T.  Stratton,  Minnie  Stratton,  and  Tbonuis 
Stratton  do  have  and  recover  of  and  from  said  Charles  P.  Dewey  and  Albert 
B.  Dewey  all  costs  in  tbls  cause  Incurred  for  which  execution  may  Issue.  It 
is  further  ordered,  adjudged,  and  decreed  that  said  final  decree  rendered  In 
said  suit  No.  235  Is  In  full  force.  And  upon  motion  of  defendant  In  this  salt 
it  is  further  ordered,  adjudged,  and  decreed  that  C.  Dart,  clerk  of  this  court, 
shall  pay  to  said  Minnie  Stratton,  or  to  her  solicitor.  Branch  T.  Maaterson. 
Id  tbls  cause,  the  sum  of  forty-five  hundred  and  slx^  doilAra  and  slxty-slx 
cents  ($4,5G0.6G),  deposited  In  tbe  registry  of  this  court  by  complainants 
under  tbe  Interlocutory  decree  rendered  herein,  on  tbe  l&th  day  of  March, 
1894>,  upon  tbe  receipt  of  said  Minnie  Stratton  or  her  solicitor.  Branch  T. 
MaEtersoD,  of  said  sum.  In  satisfaction  of  the  four  thousand  dollars  decreed 
to  said  Minnie  Stratton  In  tbe  decree  rendered  In  said  suit  No.  235,  on  the 
18th  day  of  Noreuiber,  1803."  From  thla  last-mentioned  decree  Oharles  P. 
Dewey  and  Albert  B.  Dewey.  In  their  own  right  and  as  ezecntoiB,  sned  out 
tbls  appeal. 

John  Charles  Harris,  A.  E.  Harvey,  and  Edw.  F.  Harvey,  for  appel- 
lants. 

B.  T.  Masterson,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).  This  case  turns 
on  the  questions  whether  the  interlocutory  decree  of  March  19,  1896, 
was  within  the  jurisdiction  of  the  court,  and,  il  so,  whether  it  has  been 
so  far  complied  With  as  to  justify  and  require  the  reopening  and  rehear- 
ing of  matters  adjudicated  in  235. 

When  this  cause  was  formerly  before  this  court  we  dismissed  the 
appeal,  because  the  decree  appealed  from  was  not  a  final  decree,  and 
to  show  its  character  we  necessarily  construed  it,  and  determined  its 
scope  and  effect,  and  we  held: 

"The  manner  In  which  this  cause  was  heard  finds  no  warrant  In  the  rales 
of  correct  chancery  practice,  and  the  order  made  upon  the  heariiv  ot  the  de- 
murrer Is  altogether  Irregular.  Tbls  conrt,  however,  cannot  oiter  upon  a 
consideration  of  these  questions,  nor  determine  those  raised  by  the  assign- 
ment of  errors,  as  we  are  satisfied  tbe  motion  to  dismiss  the  appeal  must  be 
sustained  because  tbe  order  made  by  tbe  court  is  not  a  final  decree.  It  la  In 
tbe  nature  of  a  conditional  order.  Its  finality  depending  upon  certain  con- 
tingencies that  might  or  might  not  occur.  Tbe  decree  passed  in  suit  No.  235. 
November  IS,  1893,  was  ordered  to  be  vacated,  and  tbe  cause  reopened,  and 
leave  granted  appellees  to  file  an  answer  therein,  if  they  should  within  90 
days  deposit  $4,000  in  the  r^lstry  at  the  ecmrt,  and  pay  all  tbe  costs  of  tbls 
suit  and  In  suit  No.  285k  But  If  the  costs  should  not  be  paid,  nor  tbe  d^osit 
of  $4,000  made,  within  tbe  30  days,  or  If  tbe  answer  sboold  not  be  filed 
within  the  time  allowed,  the  decree  In  canse  No.  285  was  to  remain  in  fall 
force;  and  (using  the  concluding  language  of  the  decree)  'complatnantai'  bill 
in  tbls  cause  will  thereupon  stand  dismissed  as  on  final  bearing,  and  all  costs 
in  this  cause  Incurred  In  that  event  adjudged  against  them,  for  wtaldi  execu- 
tion may  Issue.'  SometblDg  more  w»8  required  to  make  the  decree  final  Iban 
was  done  In  this  case.  If  appellees  failed  to  do  what  tiie  order  required  to 
be  done  within  tbe  prescribed  time,  appellauts  should  have  applied  to  Oie 
court  for  a  final  decree  dlsndaring  the  bill,  if  the  order  of  court  was  folly 
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oomptMl  wttb  bjr  appellees,  a  final  decree  should  bare  been  paaaed,  upon 
tbeir  application,  revenilng  the  decree  in  ault  No.  235,  and  reopening  that 
cause  for  further  proceedlqgS'"  Stcatton  t.  Dewey.  24  G.  &  A.  4SK,  79  Fed. 
82,  M. 

In  so  holding  we  neither  decided,  nor  expressed  an  opinion  to  the 
effect,  that  the  decree  was  justified  by  the  bill  and  exhibits,  nor  even 
that  the  bill  made  a  case  under  which  the  court  could  grant  relief, 
and  now  these  matters  must  be  determined.  The  jurisdiction  of  courts 
of  equity  to  reopen  and  set  aside  former  decrees  on  the  ground  of  ac- 
cident, mistake,  and  surprise  is  well  recognized  and  is  frequently  in- 
Toked,  and  herein  we  now  find  and  hold  that  under  the  facts  and  cir- 
cumstances shown  in  the  bill  (suit  No.  294)  it  was  within  the  discretion 
of  the  circuit  court  to  take  jurisdiction  and  permit  the  same  to  be  filed, 
and  that,  having  permitted  the  bill  to  be  filed  and  the  defendants  hav- 
ing appeared  to  answer  and  contest  the  same,  the  court  had  jurisdic- 
tion to  render  the  interlocutory  decree  of  March  19,  1896.  That  de- 
cree seems  to  have  been  granted  before  the  bill  was  fully  put  at  issue 
by  an  answer,  and  on  a  hearing  on  demurrer,  and  a  rule  to  show  cause 
why  an  injxmction  should  hot  issue,  and  on  affidavits,  counter  affidavits, 
and  exhibits.  That  it  was  irregularly  granted,  and  was  probably  er- 
roneous, may  be  conceded ;  and  if  the  appellees  were  now  before  this 
court,  as  heretofore,  complaining  of  that  action,  instead  of  seeking  to 
benefit  by  the  final  decree  in  the  case  awarding  them  the  large  sum 
paid  in  by  the  Deweys  to  secure  a  hearing  in  No.  235,  we  could  see  our 
way  clear  to  reopen  the  whole  litigation  to  that  point,  and  correct 
the  interlocutory  decree.  As  the  case  stands,  however,  the  appellees 
seem  to  have  acquiesced  in  the  interlocutory  decree,  and,  instead  of 
complaining  thereof,  now  seek  to  avail  themselves  of  all  its  provisions. 
Under  this  state  of  the  case,  we  feel  constrained  to  hold  that  the  in- 
terlocutory decree  is  binding  on  the  parties,  and  thus  is  presented  the 
question  whether  the  said  decree  was  complied  with  so  as  to  entitle 
the  appellants  to  a  hearing  on  the  merits  in  suit  No.  235. 

The  final  decree  now  under  review  adjudges  "that  said  Charles  P. 
Dewey  and  Albert  B.  Dewey  did  pay  the  costs  in  suits  Nos.  294  and 
235  within  the  time  required  by  said  interlocutory  decree  entered  in 
this  cause  on  the  19th  day  of  March,  1896,  and  did  deposit  in  this 
court  the  four  thousand  dollars  and  interest  within  the  time  provided 
in  said  interlocutory  decree,"  and  to  this  extent  it  is  sustained  by  the 
record.  These  conditions  admitted  to  be  performed  were  all  and  the 
only  conditions  precedent  to  the  reopening  of  suit  No.  235,  and  the 
setting  aside  of  the  decree  pro  confesso,  and  the  final  decree  entered 
therein,  and  when  within  the  time  specified  the  Dewey  complainants 
paid  all  the  costs,  and  deposited  the  sum  of  $4,000  and .  interest,  they 
were  entitled  to  file  an  answer  in  suit  No.  235,  and  thereupon  to  have 
the  real  merits  of  that  suit  adjudged  and  decreed.  The  condition  in 
the  interlocutory  decree  that  the  Deweys  were  to  file  a  full  answer  to 
the  allegations  of  the  bill  and  interrogatories  therein  propounded  was 
a  condition  subsequent,  default  in  which  could  only  be  determined  and 
decreed  in  suit  No.  235,  which  suit  it  was  declared  should  proceed 
after  answer  filed  according  to  the  rules  of  practice  in  equity.  The 
Dewey  complainants  did  file  an  apparently  full  answer  to  the  allega- 
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tions  of  the  bill  and  answers  to  the  interrogatories  therein  propounded, 
and  the  complainants  so  far  followed  the  rules  of  practice  in  equity 
as  to  move  to  strike  the  answer  out  tor  various  reasons  assigned, 
and  in  the  same  paper  to  except  to  the  sufficiency  of  the  answer.  The 
record  further  sliows  that  on  the  exceptions  so  filed  in  No.  235  the 
court  held  the  answer  as  filed  not  to  be  a  sufficient  answer  to  tfae  bill, 
but  thereupon  on  the  same  day  grantecl  leave  to  file  an  amended  an- 
swer within  10  days.  Within  10  days  an  amended  answer  was  filed. 
To  this  amended  answer  the  complainants  in  No.  235  filed  a  compound 
pleading  made  up  of  a  motion  to  strike  out,  exceptions,  and  a  demur- 
rer. This  pleading  does  not  appear  to  have  been  passed  upon  by  the 
court,  and,  so  far  as  this  record  shows,  said  amended  answer  is  now 
on  file,  pending  and  undisposed  of. 

In  this  state  of  the  record  it  appears  that  the  complainants  in  No. 
294  have  fully  com{^ied  with  the  conditions  precedent  and  subsequent 
contained  in  the  decree  of  March  19,  1896;  and  as  that  decree  has 
been  acquiesced  in  by  the  parties,  complainants  and  defendants,  the 
scope  and  purpose  of  the  bill  in  suit  294  has  been  accomplished,  and 
the  court  erred  in  proceeding  to  dismiss  sa;id  bill  prior  to  the  deter- 
mination of  the  litigation  in  suit  No.  235.   It  also  appears  that,  so 
far  as  the  decree  appealed  from  reaffirms  the  former  decrees  in  suit 
No.  235,  while  an  answer  is  therein  pending  and  undisp(»ed  of.  it  is 
erroneous,  and  should  be  reversed.    So  far  as  we  can  ascertain  the 
merits  of  the  pending  litigation  from  the  record,  we  are  of  opinion  that 
the  decrees  in  suit  No.  235  were  so  far  irregfularly  obtained  through 
inadvertence,  mistake,  and  surprise  that  equity  requires  that  the  de- 
fendants in  that  suit  should  have  an  opportunity  to  be  heard  on  the 
merits,  and  to  present  their  defenses,  if  any  they  have ;  and  to  that 
end  the  decree  appealed  from  is  reversed,  and  the  cause  is  remanded 
to  the  circuit  court,  with  instructions  to  stay  -further  proceedings  in 
suit  No.  294  until  the  issues  in  suit  No.  235  are  disposed  of  accor^ng 
to  the  rules  of  practice  in  equity,  and  otherwise  to  proceed  in  suit  No. 
235  in  accordance  with  the  views  herein  set  forth,  and  as  equity  and 
good  conscience  may  require.    Tlie  costs  of  this  appeal  to  be  divided 
equally  between  the  appellants  and  appellees. 


<arcult  C3ourt  of  Appeals,  Fifth  Circuit.   February  25.  10O2.) 
No.  1,102. 

t.  CARRIRRS  or  PABBENOSRS— InJTTBT  OF  PAMBNQER— PRKSmiPTIOir  OF  Nx«LI- 

OBNCB. 

Svldence  of  a  contract  of  carriage  between  platntlCF  and  defendant 
and  that  plaintiff  was  Injured  while  a  passeng«  and«r  sncb  coittracC, 
casts  the  bnrden  on  defendant  to  show  that  It  and  Its  agents  were 
without  fault  or  that  plaintiff  was  guilty  of  contributory  negllg^ce. 

8.  Sajib— NBOitieBNT  Starting  of  Train. 

It  IB  negligence  to  start  a  railroad  train  from  a  station  while  a  pa«- 
■enger  Is  actually  getting  on  board,  regardless  ot  ttie  length  of  the  stop. 


TEXAS  &  P.  RT.  GO.  T.  GARDNER. 


TEXAS  A  P.  RY.  CO.  V.  GARDNER. 
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la  an  action  against  a  railroad  company  to  recover  for  an  Injnry  to 
plaintiff,  alleged  to  have  resulted  from  her  being  thrown  down  by  the 
sndden  starting  of  the  train  while  she  was  going  on  boiird,  evidence 
tbat  plaintiff  made  a  misstep  1b  not  necessarily  even  prima  facie  evidence 
of  negligence,  requiring  a  special  Instnictlon  to  the  Jury  on  the  subject 
of  contributory  negligence. 

4  Appkai^Rsvibw— Rbvdbai.  to  DiBEcrr  ViiatioT. 

The  refusal  of  a  trial  judge  to  direct  a  verdict  for  defendaut  od  the 
ground  that  a  part  of  the  plaintiff's  testimony  was  Improbable  la  not 
a  ground  for  reversal  of  the  Judgment  by  an  appellate  court,  the  matter 
being  one  going  to  the  credibility  of  the  witness,  primarily  for  the  Jury, 
and  subject  to  review  only  by  the  tilal  court  on  a  motion  for  new  trial. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 

District  of  Texas. 

T.  J.  Freeman,  for  plaintiff  in  error. 
M.  L.  Crawford,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  suit  was  instituted  by  the  defendant  in  error, 
Jabe  Gardner,  to  recover  damag^es  for  injuries  suffered  by  his  wife. 
Amy  Gardner,  while  a  passenger  on  the  defendant  railway  company's 
cars  from  Wills  Point,  Tex.,  to  Dallas,  Tex.  On  the  trial  Mrs.  Gard- 
ner testified  as  follows : 

"Am  the  wife  of  plaintiff.  Live  In  Van  Zandt  county,  about  two  miles 
from  Wills  Point  About  the  3d  of  October  last  I  purchased  a  ticket  from 
Wills  Point  to  Dallas.  I  was  to  come  on  the  Cannou  Ball  train.  The  train 
was  an  hour  and  twenty  minutes  lat&  My  bustHind  was  with  me.  I  started 
to  get  on  the  train.  I  had  four  children  with  me;  1  got  on  the  platform, 
and  the  train  started  suddenly,  and  threw  me  down  against  the  Iron  railing. 
There  was  a  gentleman  present  who  helped  me  up.  I  had  my  ribs  broken: 
my  teeth  broken;  two  or  three  teeth  broken.  Have  not  had  my  teeth  fixed. 
They  are  broken  off.  Don't  know  how  long  train  remained  at  Wills  Point. 
Several  parties  got  on  before  I  did, — from  three  to  five  persona,— and  they  did 
not  wait  long  enough  for  me  to  get  on.  I  got  on  the  west  end  of  the  coach, 
and  went  across  the  platform  to  a  coach  in  front  When  I  reached  Dallas 
I  went  to  my  sister's,  Mrs.  W.  T.  Strange.  Mr.  Strange  met  me  at  the  depot 
and  took  me  home  In  a  hack.  I  sent  for  Dr.  Moseley.  I  was  at  Mr.  Strange's 
house  from  October  3d  to  Octotier  13th.  I  think  two  ribs  wm  broken.  I 
suffered  with  these  broken  ribs  and  my  other  injuries.  Hy  bead  and  arm 
was  hurt  The  car  t  was  on  was  crowded,  but  I  did  not  know  any  one." 

On  cross-examination : 

"I  was  on  platform  at  depot  when  train  came  up.  I  saw  the  train  porter. 
He  was  standing  by  the  steps.  My  husband  helped  me  put  the  children  on. 
Several  passengere  got  on  ahead  of  me.  Do  not  know  whether  any  behind 
me  or  not  The  porter  helped  me  up  the  steps.  I  was  Just  getting  up  on 
platform  when  I  felL  My  ribs  and  my  head  struck  the  iron  railing.  My 
ribs.  Jaw.  and  teeth  struck  the  railing.  I  had  my  baby  In  my  arms.  Have 
not  had  my  teeth  examined.  Have  had  no  dentist  My  teeth  Ued.  I  never 
said  a  word  to  the  conductor.  I  did  not  tell  any  one  till  I  got  to  Dallas. 
Rode  all  way  to  Dallas,  and  did  not  say  anything  to  any  one  about  It  My 
teeth  were  bleeding  and  my  ribs  hurting  me.  I  did  not  tell  the  conductor 
nor  the  porter  of  my  Injury.  I  told  no  one  on  the  car.  When  I  got  to  Dallas 
I  went  to  my  sister's.  Had  a  doctor  that  night,  Dr.  Moseley.  X  had  Dr. 
Eagan  for  my  child  that  was  sick.  I  never  said  anything  to  Eagan  about 
my  Injury.  Never  had  a  dentist  to  look  at  my  teeth.  They  were  broken  off 
pretty  close.  Can't  tdl  who  the  gentleman  was  that  helped  m&  Have  never 
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seen  him  since.  I  don't  know  who  sat  next  me.'  I  did  not  dlsciua  my  taijnry 
with  any  one.  The  conductor  took  up  my  ticket,  but  X  did  not  say  anf  thiui; 
to  him,  I  did  not  tell  him  I  fell.  I  was  suffering,  and  my  teeth  bleedliig.  I 
stayed  in  Dallas  till  October  13th.  When  I  went  home  my  husband  met  me 
at  Wills  Point,  and  X  went  to  the  wagon  and  got  In  It,  and  went  honw," 

The  main  contention  of  the  plaintiff  in  error  in  this  court  is  that  thk 
evidence  shows  such  a  very  peculiar  character  of  humanity,  and  a  state 
of  facts  so  contrary  to  nature  and  humanity,  that  the  court  below 
should  have  given  the  general  charge  requested  in  favor  of  the  de- 
fendant. There  are  other  assignments  of  error  in  regard  to  special 
instructions  asked  and  refused,  but  only  one  (the  second)  seems  to  be 
insisted  upon  in  this  court,  and  it  is  as  follows : 

"  'You  are  Instructed  that  It  Is  tiie  duty  of  a  passenger  to  exercise  reason- 
able and  ordinary  care  for  his  own  safety  In  boarding  or  allgbtln?  from  a 
train,  and  if  you  find  and  believe  from  the  evidence  that  this  plaintiff's  wife 
did  not  use  reasonable  and  ordinary  care  for  her  own  safe^  In  boarding  the 
train,  and  If  you  further  find  that  defendant  was  In  no  way  negligent  you 
will  find  for  the  defendiint*— for  the  reason  that  the  plaintiff's  testimony  dis- 
closed the  fact  that  the  train  stopped  at  the  station  for  at  least  one  and 
half  minutes,  and  the  testimony  of  the  defendant  showed  that  It  stopped 
from  two  to  five  minutes,  and  the  plaintiff  failed  to  show  by  any  evidence 
that  the  time  In  which  It  was  at  the  station  was  not  ample  for  her  to  board 
the  train,  and  It  Is  a  fact  that  common  experience  teaches  that  the  time  was 
ample  for  her  to  have  boarded  the  train  had  she  used  care  and  diligence. 
Again,  the  testimony  of  the  plalntlfTs  witnesses  disclosed  the  fact  Uiat  after 
she  went  upon  the  platform  she  made  a  false  step,  and  If  any  Injury  occnrred 
It  occurred  from  her  own  negligence  In  her  moving  across  the  platform  In 
making  the  false  st^." 

The  reasons  here  assigned  to  show  why  these  instructions  ought  to 
have  been  given  are  not  conclusive.  Mrs.  Gardner  was  a  passenger 
and  entitled  to  safe  carriage,  and,  when  the  contract  of  carriage  was 
proved  and  the  injuries  shown,  the  burden  was  on  the  carrier  to  show 
that  it  and  its  agents  were  without  fault,  or,  if  in  fault,  to  show  that 
the  passenger  negligently  contributed  to  her  own  injury.  Now, 
whether  the  train  stopped  at  the  station  two  or  five  or  ten  minutes, 
it  was  negligence  to  start  the  same  while  the  passenger  was  actually 
getting  aboard. 

It  is, not,  necessarily,  even  prima  facie  negligence  to  make  a  false 
or  miss  step  while  boarding  a  train.  If  a  passenger  under  such  cir- 
cumstances does  make  a  false  step,  he,  and  not  the  carrier,  ought  to 
bear  the  consequent  injuries,  unless  the  false  step  is  caused  by  or 
through  the  neghgence  of  the  carrier  in  starting  or  moving  the  train. 
If  the  false  step  is  not  caused  by  or  through  starting  or  moving  the 
train,  but  the  injuries  were  enhanced  through  and  because  the  train 
was  improperly  started,  then  the  liability  of  the  carrier  is  a  question 
for  the  jury. 

The  propositions  of  law  conta^'ned  in  the  requested  instruction  seem 
to  be  correct,  and  so  plain  that  it  is  not  a  violent  presumption  that  in 
substance  they  were  given  to  the  jury  in  the  general  charge,  and  this 
presumption  is  fortified  by  the  fact  that  the  reasons  here  urged  vhy 
the  instructions  should  have  been  given  are  special,  and  bear  on  par- 
ticular phases  of  the  evidence,  and  we  can  safely  infer  that  the  same 
reasons  were  given  to  the  trial  judge.   The  extraordinary  statement 
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made  by  Mrs.  Gardner  in  regard  to  her  injuries  and  its  probability 
in  the  light  of  human  character  wert  questions  for  the  jury,  and  sub- 
ject to  no  other  review  than  that  of  the  trial  judge,  who  had  power  to 
grant  a  new  trial  if  the  extravagance  of  the  case  as  made  by  the  evi- 
dence overtaxed  his  credulity. 

On  the  face  of  the  record  we  find  no  reversible  error  of  law,  and 
the  judgment  of  the  circuit  court  is  therefore  affirmed. 


CASET  T.  PENNSYLVANIA  ASPBAI/T  FAT.  Ca 
(Circuit  Court  of  Appeals.  Third  Circuit   Feliniai;  12,  1902.) 


Rb9  Judicata— Jddohent  Non  Obstante  Veredicto. 

A  judgment  entered  for  defendant,  notwlthBtandlng  a  verdict  taken 
subject  to  a  point  reserved.  Is  not  an  adjudication  tuised  upon  matter 
allcfced  In  arrest  of  judgment,  but  1b  merely  the  legal  consequence  of 
a  ruling  by  the  court  that  upon  all  the  evidence  defendant  was  entitled 
to  a  verdict,  apd  Its  effect  as  an  adjodlcntlon  upon  the  merits  Is  the 
same  as  a  Judgment  upon  a  directed  verdict 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Tames  S.  Young,  for  plaintiff  in  error. 
Wm.  Hail,  Jr.,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

DALLAS,  Circuit  Judge.  The  very  ingenious  argument  made  on 
behalf  of  the  plaintiff  in  error  ascribes  to  a  judgment  for  defendant 
non  obstante  veredicto  a  character  quite  different,  we  think,  from  that 
which  has  heretofore  been  attributed  to  it.  It  is  not,  either  in  form 
or  effect,  an  adjudication  against  the  plaintiff  upon  matter  alleged  in 
arrest  of  judgment,  but  is  merely  the  legal  consequence  of  a  ruling  by 
the  court  that,  upon  all  the  evidence,  the  defendant  was  entitled  to  a 
verdict.  Such  a  ruling,  when  made  upon  the  trial,  is  given  effect 
through  binding  instructions,  and  between  a  judgment  for  defendant 
in  pursuance  of  a  directed  verdict,  and  a  judgment  entered  in  his  favor 
notwithstanding  a  verdict  which  had  been  taken  for  the  plaintiff  sub- 
ject to  a  point  reserved,  there  is  no  substantial  distinction.  They  rest 
upon  precisely  the  same  foundation. 

We  adopt  the  opinion  which  was  filed  by  the  learned  judge  of  the 
circuit  court  (109  Fed.  744),  and  for  the  reasons  there  piresented  tlw 
judgment  of  that  court  is  affirmed. 


No.  45,  September  Term,  1901. 
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Georgia.  A  case  is  not  presented  where,  in  my  opinion,  the  exemp- 
tion should  be  approved.  It  may  be  remarked  that  it  appears  tlut 
J.  K.  Williamson  is  unmarried,  and  that  the  exemption  is  claimed 
by  Mrs.  Williamson  "under  sections  5912  and  2827  of  the  Civil  Code 
oi  Georgia,  she  being  an  aged  and  infirm  person,  62  years  of  age." 
In  the  case  of  In  re  Waxelbaum  (D.  C.)  loi  Fed.  228,  this  question 
was  discussed  by  this  court,  and  a  similar  conclusion  reached  as  to 
the  exemption  then  claimed.  The  decisions  of  the  supreme  court  of 
the  state  on  the  subject  are  there  referred  to. 

I  think  that  as  to  the  exemption  of  household  and  kitchen  furniture 
and  wearing  apparel  the  action  of  the  trustee  in  setting  the  same 
apart  should  be  approved,  but  as  to  his  action  in  setting  apart  the 
stock  of  jewelry  and  fixtures  it  should  not  be  approved,  and  to  that 
extent  I  differ  with  the  referee.   An  order  may  be  taken  accordingly. 


BuncBUPTCT — Exemption—Fhato. 

Under  Code  Ga.  i  2830,  providine  that  a  debtor  guilty  ot  willfuWrand 
In  coDceallng  property  from  creditors  eball  lose  the  benefit  of  his  «emp- 
tion,  a  bankrupt  claiming  an  exemption  nuder  tbe  laws  of  that  state 
must  give  a  better  explanation  than  that  he  "sold  a  great  deal  of  goods, 
and  BtM  some  of  them  at  less  than  cost,  to  try  to  meet  obllgatioiiB" 
wbere  Us  scbedule  In  bankruptcy  shows  97,500  assetB  and  $9300  UabUt 
ties,  while  bis  statement,  made  eight  months  b^ore,  and  which  he  saji 
was  correct,  showed  f  13,S00  assets  and  97,000  Indebtedness. 

In  Bankruptcy. 

W.  C.  Wright,  for  bankrupt. 

R.  W.  Freeman  and  R.  O.  Jones,  for  objectors. 

NEWMAN,  District  Judge.  The  bankrupt  firm  is  composed  of  F. 
M.  Stephens  and  A.  J.  Stephens.  The  entire  property  shown  on  the 
schedules,  except  a  small  amount  of  open  accounts,  is  a  stock  of  mer- 
chandise. Neither  of  the  bankrupts  has  a  wife  or  diildren.  They 
have  a  mother,  who  is  63  years  of  age,  and  an  orphan  niece,  9  years 
of  age.  The  two  brothers,  mother,  and  niece  live  together,  and  con- 
stitute one  family.  Under  the  constitution  and  laws  of  Georgia,  it 
seems  that  the  elder  brother,  who  is  the  head  of  a  family,  the  females 
of  which  are  dependent,  would  be  a  person  entitled  to  an  exemption. 
Certainly,  however,  both  brothers  cannot  claim  an  exemption  with 
the  same  beneficiaries,  the  mother  and  niece.  Conceding  it  to  be 
true  that  F.  M.  Stephens  is  so  situated  that  he  is  entitled  under  the 
laws  of  the  state  to  claim  an  exemption,  is  he  entitled  to  it  out  of  the 
firm  assets  under  the  facts  and  circumstances  of  the  case  as  showD 
in  the  record?  There  is  a  claim  for  exemption  on  the  part  of  both 
of  the  bankrupts  accompanying  the  petition  in  bankruptcy.  Each  of 
the  bankrupts  has  selected  certain  articles  of  merchandise,  an  item- 
ized list  of  which  accompanies  the  schedule.  In  the  case  of  F.  M. 
Stephens  the  total  amount  of  mer^andise  so  claimed  as  an  exemp- 
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(District  Court,  N.  D.  Georgia.  January  \&,  1902.) 
No.  677. 
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tion  is  $1,599.94,  and  in  the  case  of  A,  J.  Stephens  $1,599.84.  The 
trustee  set  apart  the  exemptions  as  claimed.  Objection  was  made 
to  the  allowance  of  the  same  before  the  referee,  and  after  hearing 
the  matter  he  denied  the  exemption  as  to  both  of  the  partners.  This 
ruling  of  the  referee  is  certified  by  him,  at  the  request  of  the  bank- 
rupts, to  the  district  court.  Numerous  objecticms  were  urged  by  the 
creditors  before  the  referee  against  the  allowance  of  these  exemptions, 
—among  others  that  the  purchase  price  of  a  part  of  the  goods  daimed 
as  an  exemption  was  still  due  to  the  creditors  who  interposed  objec- 
tions; as  to  A.  J.  Stephens,  because  he  contributed  nothing  to  the 
partnership  business ;  as  to  F.  M.  Stephens,  because  he  contributed 
less  than  $1,600;  and  by  some  of  the  creditors,  upon  the  ground 
that  they  held  notes  containing  waiver  of  homestead  and  exemption. 
Another  objection,  and  a  most  important  one,  was,  substantially  and 
m  effect,  that  the  bankrupts  were  not  in  position  to  claim  an  exemp- 
tion, because  they  had  failed  to  make  a  full  and  free  disclosure  of 
their  property,  and  that  they  did  not  come  into  court  with  clean 
hands,  so  as  to  be  entitled  to  an  exemption  under  the  laws  of  this 
state.  The  taw  of  Georg^  on  this  subject  is  contained  in  Code, 
§  2830,  as  follows: 

"The  debtOT  guilty  of  wUfnl  fraud  In  the  coDcealment  of  part  of  bis  prop- 
erty from  bia  creditors,  of  which  be  Is  possessed  when  be  seeks  the  benefit 
of  the  exemption,  sbaU,  on  account  of  his  fraud,  lose  the  benefit  of  such 
exonptlon,  and  bla  property  shall  be  anbject  to  the  payment  of  all  Just  debts 
which  be  owed  at  ^e  time  such  fraud  waa  committed." 

The  record  shows  that  the  bankrupts  made  a  statement  in  January, 
1901,  as  to  the  condition  of  their  business,  which  showed  assets 
amounting  to  $13*475-20,  and  a  total  indebtedness  of  $6,938.38,  leav- 
ing a  balance  of  assets  over  liabilities  of  $6,536.82.  When  examined 
before  the  referee  in  the  matter  of  ^emption,  they  testified  that  this 
statement  was  correct  when  made.  Their  schedule  in  bankruptcy  filed 
September  2,  1901,  showed  assets  of  $7474.58  and  liabilities  of  $9,- 
799.96,  an  excess  of  liabilities  over  assets  of  $2,325.38.  This  shows 
a  diminution  of  the  estate  in  eight  months  of  $8,862.20.  A  discrep- 
ancy of  this  kind,  in  a  business  no  larger  than  that  the  bankrupts 
were  conducting,  needs  explanation  of  some  kind.  The  only  explana- 
tion given,  so  far  as  appears  in  the  record,  was  that  they  "sold  a 
great  deal  of  goods,  and  sold  some  of  them  at  less  than  cost,  to  try 
to  meet  obligations."  A  more  satisfactory  explanation  than  this 
should  be  made  by  the  bankrupts  when  an  exemption  is  claimed.  A 
case  very  much  like  this  has  been  decided  by  this  court  in  Re  Waxel- 
baum  (D.  C.)  loi  Fed.  228,  and  the  conclusion  reached  that  the  ex- 
emption would  not  be  allowed  under  such  circumstances.  The  ref- 
eree had  the  bankrupts  and  other  witnesses  before  him  in  this  case, 
and  had  opportunity  for  ascertaining  the  truth  of  the  matter,  and  he 
evidently  found  that  there  was  not  such  good  faith  and  such  conduct 
on  the  part  of  the  bankrupts  as  would  justify  the  allowance  of  an  ex- 
emption to  either  of  them.  ^  It  is  stated  in  Re  Waxelbaum,  supra,  by 
this  court,  that : 

"The  rule  to  wdl  recognised  that  tiie  district  court  will  not  Interfere  with 
the  actloa  of  the  referee  In  bankraptcy  aa  to  hto  flodlngi  on  faeti^  QOlen  tbe 
nune  are  manifestly  errooooua." 
U4F.— 18 
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There  is  no  error  of  law  in  this  case,  and  the  conclusion  of  the  ref- 
eree is  abundantly  supported  by  the  facts.  The  referee  s  decision  deny- 
ing the  exemptions  will  be  sustained  as  to  both  the  bankrupts. 


BOMABB  T.  BUOKEN  ARROW  COAL  &  MINING  CO.  et  aL 

(Circuit  Court,  V.  D.  Alabama,  8.  D.   Febniary  19.  1902.) 

L  Rbckivebs— GaoDNDa  fou  Appoikthicht— Mortgage  Forkcloscre. 

The  trustee  In  a  mortgage  securlog  bonds  of  a  corporation  owning 
about  8,000  acres  of  coal  and  timber  lands,  on  request  of  tbe  holders  of 
about  one-fourtb  of  tbe  bonds,  brought  suit  to  foreclose  the  mortgage, 
and  applied  for  the  appointment  of  a  receiver  to  take  possession  of  and 
operate  the  property.  No  Interest  had  been  paid  on  the  bonds  for  17 
years,  and  the  bill  alleged,  on  Information  and  belief,  that  the  company 
was  tnaolTent  that  tbe  mortgaged  property  was  ot  leaa  value  than  the 
amount  due  ou  the  mortgage,  and  that  some  three  or  four  hundred  acres 
of  tbe  land  was  In  possession  of  a  lessee,  which  was  Impairing  its  value 
by  taking  large  quantities  of  coal  therefrom.  There  was  no  allegation 
of  fraud,  dishonesty,  or  Incompetency  In  the  management.  The  charge 
of  Insolvency  was  denied,  and  not  proved;  nor  was  there  any  definite 
evidence  as  to  tbe  value  of  the  mortgaged  property,  the  quantity  of 
coal  being  mined,  or  tbe  effect  of  tbe  work  In  developing  the  mlaes. 
On  behalf  of  diefeudant  It  waa  alleged,  and  there  was  evldmce  tending  to 
prove  on  tbe  bearing,  that  the  bondholders  had  at  all  times  been  folly 
cognizant  of  tbe  operations  of  the  company,  in  which  tbey  had,  to  some 
extent  participated;  that,  up  to  about  two  years  before,  such  operations 
had  not  been  profitable,  but  there  had  at  that  time  been  a  change  In  the 
management,  since  which  time  a  large  amount  had  been  expended  hi 
developing  the  mines,  which  were  then  being  operated  under  ad- 
vantageous leases.  There  was  testimony  of  disinterested  witnesses  that 
since  that  time  tbe  property  had  Increased  In  value,  and  gave  fair 
promise  of  yielding  retams  to  tbe  stocktuddWB  and  ttondholders.  It 
was  also  shown  tibat  a  uiajority  of  tbe  bondbolders  approved  of  the 
management  and  believed  the  appointment  of  a  receiver  would  be  detri- 
mental to  their  interests.  Held,  that  such  evidence  did  not  warrant  tbe 
appointment  ot  an  o[>eratIng  receiver  pending  the  suit 

S.  8aue. 

Tbe  fact  that  the  bondholders  of  a  corporation  owning  coal  lands 
permitted  the  Interest  to  become  In  arrears  for  17  years  before  brh^lug 
suit  to  foreclose,  with  full  knowledge  of  the  operations  of  the  company, 
during  the  last  2  years  of  which  time  It  expended  large  sums  In  develop- 
ing the  property,  may  properly  be  considered  In  determining  their  equity 
to  demand  the  appointm^t  of  a  receiver;  and  tbe  appointment  ought 
not  to  be  made,  under  such  circumstances,  against-  the  opposition  of  the 
company  and  a  majority  of  the  bondholders,  without  dear  proof  of  mis- 
management and  that  tbe  receivership  would  better  subserve  the  In- 
terests of  all  of  the  bondholders,  at  least  and  ia  necessary  for  tiielr 
protection. 

In  Equity.  Suit  to  foreclose  mortgage.  On  motion  for  appoint- 
ment of  receiver. 

This  case  comes  before  me  on  motion  of  complainant  for  a  receiw,  and 
has  been  argued  and  submitted  on  bill  and  answer,  and  testimony  as  shown 
by  tbe  note  of  submission.  The  case,  so  far  &n  It  is  necessary  to  state  It  1i 
this:  Complaluant,  Paul  Romnre,  Is  the  snrrlving  trustee  under  a  deed  of 
trust  made  by  the  Broken  Arrow  Coal  &  Mining  Company  on  the  1st  of  No- 
vember, 1888.  to  secure  a  t»tal  Issue  of  100  bonds,  for  $500  each,  payable  on  the 
Ist  day  of  December.  19C&.  with  semiannual  Interest  at  the  rate  of  7  pa* 
cent  per  annum.  No  interest  baa  been  paid  since  the  lat  day  December, 
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1SS4,  and  It  la  alleged  In  tbe  blU  that  the  snm  of  967,600,  with  Interest 
thereon  from  tbe  different  dates  when  the  coupons  fell  due.  Is  now  due  to 
the  owners  of  tbe  bonds,  exelaslTe  of  tbe  principal.  Tbe  deed  provides,  on 
default  In  tbe  payment  of  Intneet  continuing  tor  six  months,  It  sbsll  be  tbe 
dutx  of  tbe  trustee,  upon  tbe  reqnIsltkKi  to  writing  by  tbe  bolders  of  not 
less  tban  one-fonrtb  of  the  total  Issue  of  bonds  then  outstanding,  accom* 
tianled  by  adequate  Itidemnlty  against  costs  and  expenses,  to  enforce  tbe 
rights  of  bondholders  by  suits  In  equity,  or  otherwise,  as  the  trustee  may  be 
advised  is  most  effective.    In  compliance  with  the  request  of  the  holders  of 
26  of  the  bonds  (being  more  than  one^fonrth  of  the  wtu^e  Issue  outstanding), 
the  tmstee,  having  been  property  Indemnified,  files  his  bill  to  foreclose  tbe 
mortgage.  It  la  alleged,  on  Information  and  belief,  that  the  3roken  Arrow 
Company  is  Insolvent,  and  that  tbe  mortgaged  premises  are  of  less  value 
tban  the  amount  due  upon  the  bonds  and-conpons,  and  l^at  alnce  the  execu- 
tion of  tbe  deed  of  trust  the  Broken  Arrow  Goal  &  Mining  Company  has 
made  a  lease  to  tbe  Coal  City  Coal  &  Coke  Company,  which  Is  also  made  a 
defendant  to  the  bill,  which  Is  in  possession  of  three  or  four  hundred  acres 
of  valuable  land,  mining  coal  therefrom  every  day  in  large  quantities,  and 
tlmt.  "by  every  ton  of  coal  which  is  raised  and  moved  from  the  lands  In  tbe 
mining  operations,  it  la  impairing  the  security  of  the  bonds  and  coupons, 
and  that  after  tbe  mines  are  exhausted  the  land  wlU  be  useless  and  value- 
less for  any  other  purpose."  etc.  The  prayer  Is  for  foreclosure, "and  for  the 
appointment  of  a  receiver  to  take  posseeslon  of  the  mortgaged  property,  with 
power  to  operate  it  and  to  secure  the  eamlDgs  thereof  until  foreclosure  sale. 
The  answer  sets  up.  among  ottier  things,  that  It  was  well  known  to  the  bond- 
holders that  respondents  could  not  pay  the  interest  unless  a  large  amount 
was  invested  in  opening  and  developing  the  mines,  and  that  an  agreement 
was  had  between  the  respondents  and  tbe  holders  of  the  first  mortgage 
bonds,  with  the  knowledge  and  consent  of  the  complainant,  that  respondent 
should  procure  the  necessary  amount  of  money  to  be  expended  on  the  prop- 
erty to  develop  it  until  it  could  be  put  upon  a  paying  basis,  and  that  If  this 
were  done  do  attempt  would  be  made  by  complainant  and  the  bondholders 
to  foreclose  tbe  mortgage;  that.  In  consideration  of  tbis  promise  and  agree- 
ment, respondents  since  the  making  of  the  mortgage  have  expended  more' 
than  f4S.000  in  tbe  development  of  tbe  propoty;  and  that  tbe  blU  to  fore- 
close is  premature  and  in  violation  of  the  agreement  between  tbe  respondent 
and  tbe  bolders  of  tbe  first  mortgage  bonds.    Tbe  answer  also  denies  that 
tbe  Broken  An'ow  Coal  &  Mining  Company  Is  Insolvent,  or  that  the  premises 
are  of  less  value  than  the  debt  due,  or  that  tbe  Coal  City  Coal  &  Coke  Com- 
pany is  in  any  way  Impairing  the  security  of  the  bonds;  and  it  Is  also  denied 
that  tbe  Goal  Oty  Coal  ft  Coke  Company  la  working  or  ei^iistlng  the  mines 
in  any  manno'.  The  aaswa  sets  up  that  the  appointmoit  of  n  receiver  under 
the  existing  conditions  would  be  disastrous  and  ruinous  to  all  parties  in  In- 
terest,—not  only  the  respondent,  but  the  bondholders  as  well;  that,  after  the 
ex[>endlture  of  this  large  sum  of  money  put  In  the  property  by  the  re- 
spondents. It  will  soon  be  placed  upon  a  paying  basis.  If  allowed  to  be 
oi>erated;  that  the  mines  are  being  operated  under  an  arrangemfflit  with  the 
Xorthem  Alabama  Coal,  Iron  &  Railroad  Company,  which  company  operates 
the  mines  under  an  arrangement  with  the  Talladega  Furnace  Company,  the 
owners  of  a  large  furnace  at  Talladega.  Ala.,  and  the  Birmingham  &  Atlantic 
Callrosd  Company,  which  owns  a  railroad  extending  from  Talladega  to  a 
l<olnt  not  fitr  distant  from  tbe  mines,  and  that  tbe  success  of  tbe  opwation 
of  tlie  mines  Is  altogether  dependent  upon  their  being  operated  In  connection, 
with  said  furnace  and  railroad;  that  it  is  fully  realized  by  the  bolders  of 
three-fourths  of  tbe  mortgage  bonds  of  the  Broken  Arrow  Coal  ft  Mining 
Company  that  the  well-being  of  the  enterprise  depends  upon  Its  being  oper- 
ated as  aforesaid,  and  they  object  to  the  foreclosure,  or  to  the  appointment, 
of  a  receiver  for  the  property,  and  allege  that  such  proceedings  are  not  in 
the  Interest  of  the  bondholders,  but  In  the  Interest  of  complainant  and  a  few 
minority  bondholders,  who  seek  to  thereby  force  the  bolders  of  the  majority 
of  the  bonds  to  purchase  tbdr  Interesta  at  prices  dictated  bj*  Qiem,  without 
regard  to  the  disastrous  effect  of  tbe  proceedings  upon  tlie  trust  estate;  It 
Is  fnrtbte  alleged  that  ttie  trmtee  has  beoi  removed  since  tbe  filing  of  the 
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proceediDg,  by  a  majority  of  the  bondbolders,  nnder  a  power  to  that  effeet 
la  the  deed  of  tmst  It  Is  not  necessary  to  notice  this  allegation  further,  Id 
the  Tlew  I  take  of  that  question  on  the  other  branch  of  the  case. 

J.  J.  Willettj  B.  F.  Abbot,  and  Jas.  T.  Greene,  for  complainant. 
Knox,  Bowie  &  Dixon,  for  respondents. 

JONES,  District  Judge.   The  appointment  of  a  receiver  upon  the 
evidence  before  me  would  be  as  hazardous  as  a  surgeon's  undertaking 
an  operation  upon  his  patient  in  the  dark.   The  insolvent  is  charged 
on  information  and  belief.   It  is  met  by  a  positive,  but  merely  literal, 
denial.    Such  a  denial,  however,  is  good  enough  for  a  charge  thus 
made.   The  only  direct  evidence  of  the  value  of  the  trust  property  is 
the  "opinion"  of  one  of  the  complaining  bondholders  that  the  "market 
value  of  the  property  is  less  than  one  hundred  thousand  dollars."  The 
bonds  are  sectu'ed  by  a  deed  of  trust  "upon  all  the  coal  and  other 
minerals"  in  certain  described  lands  in  St.  Clair  county,  amounting  in 
all  to  3,1^6  acres,  "together  with  the  engines  and  machhiery  now  used 
in  operating  the  works,  and  such  as  may  hereafter  be  used  in  operating 
the  mines.     Whether  engines  and  machinery  of  any  considerable 
value  are  now  upon  the  premises  is  not  stated.   The  answer  alleges 
that  the  present  management  has  spent  in  development  and  opening 
mines  $48,000,  which  the  affidavits  show  has  been  done  in  the  last 
two  or  three  years.    Complainant  disputes  the  amount  thus  expended, 
but  it  is  evident  that  large  sums  of  money  have  been  expended  upon 
the  mines  quite  recently.   There  is  nothing  to  show  that  this  money 
has  not  been  judiciously  expended,  or  that  it  has  not  correspondingly 
advanced  the  value  of  the  mortgaged  premises.   There  is  neithw 
allegation  nor  proof  that  the  property  described  in  the  mortgage  is 
all  the  property  of  the  defendant  corporation,  save  in  the  afJi^vit  of 
four  complaining  bondholders  that  the  coal  and  timber  are  the  only 
security.   The  diaracter  and  value  of  the  timber  on  the  land  are  not 
given.   The  Coal  City  Coal  &  Coke  Company,  of  whose  operations 
complaint  is  made  in  the  bill,  is  charged  to  be  in  possession  of  only 
"three  or  four  hundred  acres"  of  the  entire  tract.   As  to  the  remaining 
2,700  or  2300  acres,  no  information  is  given.   It  does  not  appear 
how  much  money  has  been  expended  in  development  on  them  in  the 
earlier  operations  of  the  company,  and  whether  the  development  has 
added  to  the  value,  or  how  they  compare  in  value  with  the  "three  or 
four  hundred"  acres  mentioned.    The  court  is  not  informed  how 
far  the  coal  and  "other  minerals"  have  been  developed  on  the  entire 
property,  or  as  to  the  character  and  quantity  or  value  of  coal  and 
other  minerals  therein,  or  how  they  lay,  or  how  advantageously  they 
may  be  worked.    It  is  not  shown  that  the  respondent  company  owes 
other  debts  than  those  secured  by  the  deed  of  trust.   In  tms  state  of 
the  proof,  it  cannot  be  declared,  in  favor  of  one  upon  whom  the  bur- 
den of  proof  rests,  that  the  respondent  company  is  insolvent. 

It  is  shown  by  the  affidavits  of  Alverson,  Moore,  Hamilton,  and 
Daughdrill,  who  are  entirely  disinterested,  and  speak  with  knowledge 
of  thei  past  and  present,  conditions  of  the  property,  that  until  lately 
the  mines  were  not  sufficiently  developed  to  operate  them  at  a  profit, 
but  that  in  the  last  two  years  the  Northern  Alabama  Coal,  Iron  & 
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Railroad  Company,  out  of  its  own  funds,  has  spent  many  thousands 
of  dollars  in  developing,  repairing,  and  replacing  property  on  the  prem- 
ises, and  has  about  succeeded,  after  the  expenditure  of  large  sums  of 
money  without  any  profit  to  itself,  in  placing  the  property  in  a  condi- 
tion where  coal  can  be  mined  at  a  profit,  and  has  at  the  same  time 
greatly  enhanced  the  value  of  the  mines,  which  these  witnesses  asse^ 
are  now  more  valuable  than  at  any  time  since  the  making  of  the  trust 
deed.  Each  of  these  witnesses  testifies  positively  that  nothing  is  being 
done  to  injure  the  security  of  the  bondholders,  but,  oh  the  contrary, 
the  property  is  being  developed  and  greatly  enhanced  in  valpe.  Soley, 
the  general  manager  of  the  Broken  Arrow  Coal  &  Mining  Company, 
testified  to  the  same  effect,  and  that,  from  the  time  of  the  making  of 
the  trust  deed  until  recently,  the  management  of  the  respondent  com- 
pany has  been  conducted  largely  by  certain  of  the  bondholders  who 
now  seek  foreclosure;  but  ^eir  management  resulted  disastrously; 
that  since  the  present  officers  have  been  in  charge  of  the  property,  and 
the  large  expenttitures  made  upon  it,  it  has  increased  in  value,  and 
gives  promise  of  yielding  returns  to  the  stockholders  and  bondholders. 
Four  of  the  comfdaining  bondholders,  however,  state  "as  absolutely 
true  that  the  security  for  the  bonds  is  being  impaired  every  day  by  the 
mining  of  coal  and  the  cutting  of  timber,  and  that  the  chief  and  only 
security  for  the  payment  of  the  bonds  secured  by  the  deed  of  trust  is 
the  coal  and  timber  upon  said  lands,  and  that  the  same  is  being  ex- 
hausted every  day  by  the  mining  of  said  coal  and  the  cutting  of  said 
timber."  They  do  not  state  the  quantity  of  coal  and  timber  which  is 
being  removed,  nor  how  much  money  is  being  spent  in  development  iij 
the  i»^ent  operations,  or  how  or  in  what  respect  the  present  opera- 
tions are  harmful  to  the  property,  save  that  coal  and  timber  are  being 
taken  away  from  the  mines.  Coal  and  timber  tn  considerable  quan- 
tities may  be  taken,  and  yet,  if  there  is  a  large  quantity  of  coal  or  other 
minerals  left  upon  the  land,  the  development  and  the  enhanced  value 
therefrom  to  the  remainder  might  more  than  compensate  for  the  value 
of  the  coal  and  timber  taken  in  the  operations  of  the  property,  and 
leave  it  of  greater  value  than  before.  The  statement  of  these  four  wit- 
nesses, the  honesty  of  which  is  not  at  all  doubted,  amounts  to  no  more 
than  their  opinion  that  the  security  is  being  impaired  merely  because 
coal  and  timber  are  being  taken  from  the  mines,  without  any  reference 
to  the  value  and  amount  of  the  coal  which  remains,  or  the  expendi- 
tures made  in  development,  or  the  greater  value  which  may  thereby 
have  been  imparted  to  the  property.  It  does  not  overcome  the  testi- 
mony of  Alverson,  Moore,  Hamilton,  and  Daughdrill  on  these  points. 

Little  need  be  said  at  this  time  of  the  defense  that  Romare  and  the 
bondholders  agreed,  if  expenditures  were  made  upon  the  property  so 
as  to  put  it  upon  a  paying  basis,  they  would  forego  the  right  of  fore- 
closure, and  that,  in  consequence  of  such  agreement,  large  sums  of 
money  have  been  expended,  whereby  the  property  is  now  put  upon  a 
paying  basis.  The  allegations  as  to  this  are  vague  and  uncertain; 
it  not  being  stated  how  much  money  was  to  be  expended,  or  how  long 
forbearance  was  to  continue.  So  far  as  concerns  Romare  and  the 
complaining  bondholders,  it  suffices  to  say  that  the  charge  is  made  on 
"inionnation  and  belief,"  and  that  they  deny  it  most  positively.    It  is 
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hardly  necessary  to  say  that  a  trustee  has  no  authority  to  bind  bond- 
holders not  to  enforce  their  security  in  case  of  default,  when  neither 
the  trust  deed  nor  the  individual  bondholders  give  that  authority,  nor 
that,  without  specific  authority  to  that  effect,  one  bondholder,  or  a  ma- 
jority of  them,  cannot  bind  other  bondholders  to  forego  their  rights 
under  the  trust  deed.  Upon  the  present  state  of  the  evidence,  there  is 
nothing  which  estops  Romare  and  the  complaining  bondholders  from 
insisting  upon  a  foreclosure. 

It  is  proper  to  refer  to  some  other  features  of  the  case.  The  prop- 
erty is  now.  being  operated,  and  there  is  testimony  which,  in  the  least 
favorable  view  of  it,  certainly  tends  to  show  that  the  parties  operating 
the  mines,  by  reason  of  their  ownership  or  control  of  a  railroad  and 
furnace,  can  find  markets  more  advantageous  for  the  coal  than  any 
other  parties  could.  The  terms  of  this  contract,  or  the  magnitude  of 
the  operations  under  it,  or  whether  it  has  resulted  profitably  or  not, 
are  not  stated.  The  only  information  given  the  court  is  that  the  suc- 
cess of  the  operation  of  the  mines  is  "altogether  dependent  upon  their 
being  operated  in  connection  with  the  furnace  and  railroad,  and  that 
under  tiie  present  management  the  property  has  greatly  improved,  and 
that,  if  the  management  is  allowed  to  continue  to  operate,  there  is 
reason  to  believe  that  the  indebtedness  of  the  company  can  soon  be 
paid  out  of  the  earnings."  The  court  is  without  any  information 
which  would  enable  it  to  judge  whether  this  opinion  is  well  or  ill 
founded.  It  is,  however,  the  opinion  of  the  present  management, 
stated  under  oath;  and  its  correctness  is  largely  supported  by  the 
affidavits  of  Alverson,  Moore,  Hamilton,  and  Daughdrill.  All  five 
of  these  witnesses  testify  positively  that  the  company  can  operate  the 
property  to  greater  advantage  than  a  receiver  could,  and  the  complain- 
ant has  not  furnished  any  testimony  to  the  contrary.  Nearly  three- 
fourths  of  the  bondholders  insist  that  a  receiver  would  be  exceedingly 
detrimental  to  them.  While  these  considerations  present  no  bar  to  a 
foreclosure  after  the  long  default,  they  certainly  are  weighty  in  de- 
termining the  propriety  of  a  receiver  pending  foreclosure.  The  court 
cannot  shut  its  eyes  to  the  further  facts  that  the  complaining  trustee 
and  the  minority  bondholders  for  nearly  17  years  past,  in  which  there 
has  been  continuous  default  in  the  payment  of  interest,  have  forborne, 
so  far  as  the  record  shows,  to  take  any  steps  to  collect  their  debts; 
that  during  this  long  period  the  property  has  been  mined  by  the  com- 
pany in  various  ways, — either  on  its  own  account,  or  by  persons  who 
paid  royalties, — ^without  keeping  down  the  interest,  while  in  the  last 
two  years  a  new  management  has  intervened,  which  has  spent  con- 
siderable sums  of  money  in  developing  the  property,  under  a  contract 
of  some  sort  with  the  company.  These  pregnant  drcumstances,  un- 
explained, certainly  tend  to  show  that  there  was  some  agreement  or 
understanding  among  a  number  of  the  bondholders,  at  least,  to  forbear 
the  collection  of  their  debt,  and  trust  to  future  operations  to  place  it 
oh  a  better  basis,  and  that  the  money  spent  in  developing  the  property 
was  expended  on  some  such  understanding.  If  not,  why  should  the 
trustee  remain  inactive  during  this  long  period,  and  the  complaining 
bondholders  refrain  from  insisting  on  their  right  to  compel  hhn  to 
institute  foreclosure  proceedings  ?   Persons  interested  in  property  are 
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charged  mth  knowledge  of  its  vidssitudes  and  condition.  It  is  unnec- 
essary now  to  consider  how  far  mere  silence  of  bondholders,  with 
knowledge  of  the  agreement  under  which  the  money  was  expended, 
estops  them,  from  the  right  of  foreclosure.  It  suffices  here  to  say 
that  the  trustee  and  the  complaining  bondholders  make  most  positive 
and  direct  denial  of  notice  or  knowledge  of  any  agreement  of  the  kind. 
Nevertheless,  their  inactivity  and  silence  for  so  many  years,  and  after 
so.  many  and  long-continued  defaults,  may  be  rightly  considered  in 
determining  the  equity  of  their  sudden  demand  for  a  receiver. 

It  is  contended  on  the  one  hand,  and  denied  on  the  other,  that  the 
complainants  seek  foreclosure  to  compel  the  majority  bondholders  to 
purchase  at  a  price  beyond  the  value  of  the  bonds,  rather  than  submit 
to  the  sacrifice  entailed  by  a  receiver  and  foreclosure.  In  view  of  the 
vicissitudes  of  this  property,  the  long  delay  in  the  payment  of  interest, 
and  the  various  efforts  to  extricate  the  enterprise,  and  the  abundant 
room  for  honest  difference  of  opinion  as  to  the  best  method  of  winding 
up  the  trust,  I  cannot  see  that  this  charge  is  made  out ;  but,  if  it  were, 
it  is  immaterial,  since  conditions  have  arisen  which  give  creditors  the 
clear  and  undoubted  legal  right  to  proceed,  regardless  of  the  motive 
which  controls  them.  It  is  urged  on  the  other  hand  that  the  majority 
bondholders  and  the  managers  of  the  property  of  the  Broken  Arrow 
Coal  &  Mining  Company  are  so  conducting  it  as  to  force  the  minority 
bondholders  to  sell  at  a  sacrifice.  Bearing  in  mind  the  history  of  this 
property,  the  long  unanimity  of  the  bondholders  in  foregoing  their 
right  to  foreclose,  and  the  evident  hope  of  the  majority  that  the  debt 
can  be  worked  out,  it  does  not  seem  to  me  that  this  view  is  just. 
The  differences  of  opinion  among  the  bondholders  are  doubtless 
honest,  and  each  side  is  merely  trying  to  take  care  of  itself  without  any 
nice  calculation  as  to  the  effect  of  its  position  on  the  other  side.  The 
best  solution  of  such  a  situation  is  not  in  litigation.  Amicable  adjust- 
ment would  be  quicker  and  better;  but  it  is  for  the  parties,  not  the 
court,  to  determine  thus  to  settle  the  dispute. 

The  complaining  trustee  and  bondholders  ask  for  a  receiver,  with 
power  to  operate.  They  evidently  believe  it  is  not  to  the  interest  of 
the  bondholders  to  shut  down  pending  foreclosure,  but,  rather,  to  keep 
the  mines  as  a  going  concern.  The  evidence,  as  I  have  stated,  does 
not  justify  the  conclusion  that  the  value  of  the  property  is  being  im- 
paired by  the  present  operations,  or  that  the  company  is  insolvent. 
Suppose  it  is  insolvent;  still  the  question  arises  whether  it  is  best 
for  the  cestuis  que  trustent  to  keep  the  property  as  a  going  con- 
cern pending  foreclosure,  or  to  shut  down  the  mines.  If  the  opera- 
tions are  to  continue,  they  must  be  carried  on  by  the  respondent 
or  by  a  receiver.  In  determining  by  whom  this  must  be  done,  it 
should  be  borne  in  mind  that  the  real  complaint  is  not  that  the  mines 
are  being  unskillfuUy,  imprudently,  or  dishonestly  worked,  but  that 
nothing  has  resulted,  so  for,  to  keep  down  the  interest.  Whether  there 
is  a  (nt>fit  or  not,  we  are  not  told.  If  there  be  a  profit  which  has  been 
applied  to  improvements  or  other  debts,  instead  of  being  paid  on  the 
interest,  the  court,  by  an  order  sequestrating  the  income,  could  cure 
that  evil.  If  the  management  is  in  danger  of  contracting  debts  for  ma- 
terials, supplies,  and  labor  for  which  liens  might  be  claimed  superior 
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to  the  mortgage  debt,  the  management  could  be  easily  controlled  ic 
this  respect.  So  far  as  the  evidence  shows,  if  the  mines  are  to  be 
operated  at  all,  it  should  be  done  by  the  present  management,  subject 
to  the  control  of  the  court,  rather  than  by  a  receiver.  Upon  the  evi- 
dence, it  is  apparent  that  a  receiver  would  not  have  the  advantages  of 
profitable  operation  possessed  by  the  management,  and  a  change  of 
policy  or  disarrangement  of  the  contracts  under  which  the  company  is 
now  being  operated  might  result  disastrously  to  respondent  company 
as  well  as  the  creditors.  If  the  present  management  is  not  making 
money,  it  is  not  at  all  probable  that  a  receiver  would.  The  alternative 
is  plain, — either  to  allow  the  operations  by  respondent  to  continue, 
under  proper  orders  of  the  court,  or  else  suspend  operations  altogether. 
If  it  is  best  to  shut  down,  the  appointment  of  a  receiver  is  not  neces- 
sary to  accomplish  that  result.  The  court  could  order  the  respondent 
to  shut  down  the  mines  and  put  a  watchman  in  charge,  or  the  court 
might  put  a  deputy  marshal  in  possession,  to  prevent  trespasses  upon 
the  premises,  and  the  deterioration  of  machinery,  and  the  taking  out 
of  coal,  until  the  property  could  be  sold.  This  would  be  far  less  ex- 
pensive and  detrimental  than  the  appointment  of  a  managing  receiver. 
In  no  view  of  the  situation,  as  it  now  appears,  will  any  good  be  ac- 
complished by  the  appointment  of  a  receiver  to  operate  the  mines,  and 
much  evil  and  increased  cost  might  result  from  it.  Three-fourths  of 
the  bondholders — the  class  most  interested  in  the  property — insist  that 
it  would  be  harmful. 

With  the  meager  proof  presented  upon  many  matters  which  enter 
into  the  proper  disposition  of  this  property  pending  foreclosure,  the 
court  cannot  foresee  what  relief  in  this  respect  may  be  necessitated 
by  the  future  developments  of  the  litigation.  I  will  only  decree  now, 
upon  the  case  as  made,  that  a  receiver  ought  not  to  be  appointed ;  but 
the  decree  will  be  without  prejudice  to  the  right  to  renew  the  motion 
if,  upon  further  proof,  it  be  made  to  appear  that  the  mortgage  security 
is  being  impaired,  or  that  a  receiver  will  be  beneficial  to  tbt  enforce- 
ment of  the  rights  of  the  cestuis  que  tnistent. 


<Olrcalt  Gonrt.  N.  D.  iJabama.  S.  D.   relvaary  10.  1902.) 

L  Trusts— Rbhotai.  ot  Trustees— Disagkbembnt  bktwkxs  Cbstuh  Qn 

Trubtrnt. 

CestulB  que  tnistent  may  remove  and  appoint  tmstees.  In  the  exerctae 
of  the  power  given  tbem  by  the  instrument  creating  tbe  trust,  altbongb 
prior  to  tbe  exercise  of  the  power  tbe  trustee  has  Oled  a  bill  coseernlnf; 
tbe  trust,  which  Is  stlU  pending;  bnt  In  snch  case  tbe  removal  and  sub- 
stitution of -tmsteeB  is  subject  to  tbe  approval  of  the  court  which  bai 
acquired  Jurisdiction  of  the  trust  flnd  where  the  power  la  vested  In  ttie 
majority,  and  has  been  exercised  by  th^  in  oppcudtlon  to  a  mtoority. 
although  In  good  faith,  and  without  any  design  to  oppress,  the  court 
before  sanctioning  ^e  cbaqge,  will  Inquire  whetha  It  will  be  detrimental 
to  the  Interests  of  any  of  the  ceatuls  que  tnistent,  and  especially  where 
the  trustee  sought  to  be  removed  is  proceeding  In  the  discharge  of  t 
plain  duty,  which  the  minority  bad  the  right  to  demand  at  his  hands. 


MARCH  et  al.  t.  ROHARB  et  aL 


MARCH  BUHABE* 


201 


1  SAira. 


The  trustee  In  a  deed  of  tmt  securtnc  bonda  of  a  corporation,  on  de- 
mand of  a  minority  of  the  bondholderst  and  being  Indemnified,  b^an 
iralt  for  foreclosure,  and,  under  advice  of  counsel,  applied  for  the  ap- 
pointment of  a  receive,  all  of  which  was  a  dnt7  he  was  required  to 
perform  hy  the  terms  of  the  deed,  and  as  to  which  he  had  no  discretion. 
This  action,  however,  was  disapproved  by  a  majority  of  the  bondholders, 
who,  in  the  exercise  of  a  power  given  them  by  the  deed,  removed  the 
trustee  and  appointed  others,  who  applied  to  the  court  to  be  substituted 
as  complainants  In  the  suit.  No  question  was  made  as  to  the  com- 
petency or  good  faith  of  the  original  trustee.  BeUt,  that  since  the  fore- 
dosnre  waa  a  matter  of  right,  upon  which  the  minority  were  entitled 
to  insist,  and  the  aecntlou  of  the  decree  ther^  would  twmlnate  Uie 
tmst  all  of  wblcb  would  be  under  the  supervision  of  the  court,  which 
could  protect  fbe  rights  of  all  parties,  It  would  not  sanction  the  removal 
without  cause  of  a  trustee  who  had  merely  poformed  his  duty,  and  the 
substitution  of  others  as  complainants,  who  owed  tbelr  election  to  in- 
terests which  were  hostile  to  t^e  suit 

In  Equity.  On  motion  for  an  injunction  based  on  a  bill  in  the  na- 
tiire  of  a  supplemental  bill  to  enforce  the  removal  of  defendant  as 
trustee. 

Thla  la  an  original  bill,  In  the  nature  of  a  supplemental  bill,  filed  by  March 
and  Hoyt  against  Romare  and  others,  and  grows  out  of  the  llUgatioQ  on  the 
bill  filed  by  Romare  and  others  against  the  Broken  Arrow  Coal  &  Mining 
Company,  which,  briefly  stated,  is  this:  Romare  Is  surviving  trustee  under  a 
deed  of  trust  executed  by  the  Broken  Arrow  Goal  &  Mining  Company  in  lS8i 
to  secure  an  Issue  by  that  company  of  bonds,  the  Interest  upon  which  had 
Ions  heen  In  default  Upon  demand  made  by  one-fourth  of  the  outstanding 
btHidbolders,  and  being  indemnifled  against  costs,  as  required  by  a  provision 
of  tlie  deed  of  trust,  he  filed  hla  bill  to  enforce  the  debt,  and  also  prayed  for 
a  receiver  pending  foreclosure.  Due  notice  of  the  motion  for  receiver  was 
given,  and  the  respondents  to  that  bill  were  required  to  show  cause  against 
it  on  the  Iftth  of  (>ctober,  1901;  but  the  matter  was  not  actually  heard  until 
the  16th  of  January,  1902.  On  the  Cth  of  December,  1901,  March  and  Hoyt 
flled  their  petition  in  the  case  of  Romare  against  the  Broken  Arrow  Coal  & 
Mining  Company,  alleging  that  a  majority  of  the  bondholders,  as  authorized 
by  the  deed  of  trust,  had  on  the  10th  day  of  November,  1901,  removed 
Romare,  and  by  like  authority  had  appointed  March  and  Hoyt  trustees  under 
said  instrument;  wherefore  they  prayed  to  be  substituted  as  complainants, 
instead  of  Komara  On  titie  4th  day  of  January,  190e,  March  and  Hoyt  flled 
tb«lr  **4Hlginal  bill.  In  the  nature  of  a  supplemmtal  bill»'*  a^lnst  -Romare,  as 
snrrlvlng  trustee,  and  the  other  respondents  in  that  case;  reciting  the  pro- 
ceedings commenced  by  Romare  for  foreclosure  of  the  deed  of  trust;  al- 
leging that  on  the  16th  day  of  November,  1901.  a  majority  of  the  bondholders, 
exercising  a  power  given  by  the  deed  of  trust,  removed  Romare  by  an  in- 
strument In  writing,  and  by  a  similar  Instrument  had  appointed  March  and 
Hoyt  as  successors  to  Romare  and  John  H.  Porter,  a  trustee  who  died  several 
years  since.  The  clause  In  the  trust  deed  relied  on  to  sustain  these  acts  of 
the  majority  bondholders  is  as  follows:  "Article  VIIL  The  trustees  may,  at 
any  time,  be  removed  by  a  declaration  in  writing  signed  by  a  majority  Id 
Intcarest  of  the  holders  of  all  the  bonds  hereby  secured,  at  the  time  outstand- 
ing:. In  case  of  the  resignation.  Incapacity,  or  removal  of  said  tmstees.  or 
either  of  them,  the  successor  or  snccessors  may  he  Appointed  by  the  holders 
of  a  majority  in  Interest  of  the  bonds  then  outstanding,  by  an  instrument  in 
writing  signed  by  them."  Tbe  bill  alleges  proper  notice  to  Romare  of  his 
removal,  of  the  action  by  which  It  was  effected,  and  the  execution  of  tht? 
proper  instruments  In  writing,  signed  by  a  raajoiity  of  the  bondholders  then 
oatstanding,  appointing  March  and  Hoyt  us  his  successors,  and  oCfered  to 
pay  Bomare  ttie  reasonable  value  of  bis  services  and  expenses  In  the  proper 
adzBlnlatEation  of  tbe  trust  Romnre  dedined  to  surrender  the  trust  or  to 
make  asy  transfer  to  tha  complainants  as  his  successors  In  the  trust,  aa  tt 
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Is  alleged  tbe  deed  obliged  him  to  do,  and  has  since  continned  to  claim  to 
be  and  contlnaes  to  act  as  trustee,  and  to  prosecute  his  tolH.  It  Is  fnrther 
iiUeffed  tbat  March  and  Hoyt  are  entitled  to  conduct  tbe  foredoanre  under 
the  deed  of  tmet,  and  to  "manage,  direct,  and  execute  the  prorlslons 
thereof,"  and  that  It  Is  their  duty  to  do  so,  and  that  the  condnct  of  Romarc 
notwithstanding  bis  removal,  If  permitted  to  continue,  would  put  It  out  of 
tlie  power  of  orators  to  execute  their  trust  and  to  discharge  their  duty  and 
oliligatlons  to  the  bondholders.  The  prayer  is  that  Romare  and  the  other 
defendants  to  the  eult  brought  by  Komare  be  made  restrandents  to  tbe 
preFient  bill,  and  tbat  Bomare  be  restrained  and  enjoined  from  further  pro- 
ceeding with  the  condnct  of  tbe  suit  for  foreclosure  and  for  the  appointment 
of  a  recelrer,  and  from  in  any  wise  tntof ering  with  ttie  trust  estate;  tbat  be 
he  requfred  to  transfer  to  March  and  Hoyt  all  Interest  vested  in  him  by  the 
deed;  and  tbat  March  and  Hoyt  be  permitted  and  authorized  by  tbe  decree  of 
the  court  to  proceed  with  the  foreclosnre,  etc. 

Knox,  Bowie  &  Dixon,  for  complainants. 

J.  J.  Willett.  B.  F.  Abbot,  sTnd  Jas.  T.  Greene,  for  respondents. 

JONES,  District  Judge.  The  case  is  now  submitted  on  motion  for 
injunction  against  Romare.  There  were  also  argued  at  the  same  time 
the  demurrers  to  the  application  of  March  and  Hoyt  to  be  substituted 
as  trustees  in  Romare  against  the  Broken  Arrow  Coal  &  Mining  Com- 
.pany  et  ai.,  and  also  demurrers  to  the  supplemental  bill,  as  well  as  the 
motion  to  strike  it  from  the  file :  it  being  the  understanding,  in  order 
to  speed  tbe  cause,  that  the  court,  in  passing  upon  the  motion  for  in- 
junction, would  also  indicate  its  opinion  as  to  the  other  matters,  and 
outline  what  decree  it  would  render  in  term  time  as  to  thexn.  The  mo- 
tion for  injunction  was  submitted  upon  the  same  matters  as  those  set 
forth  in  the  note  of  testimony  in  the  main  case.  The  substance  of  the 
evidence  has  already  been  stated  in  the  opinion  rendered  in  that  case. 

There  is  no  rule  of  law  that  cestuis  que  trustent  may  not  remove  and 
appoint  trustees,  in  the  exercise  of  the  power  given  them  by  the  instru- 
ment creating  the  trust,  because  prior  to  the  exercise  of  the  power  the 
trustee  has  filed  a  bill,  which  is  still  pending,  concerning  it,  or  the  court 
in  any  other  way  has  undertaken  jurisdiction  of  the  trust  The  exer- 
cise of  such  a  power  will  be  permitted  or  disallowed  at  any  time  as  may 
appear  to  the  court  for  the  best  interests  of  the  cestuis  que  trustent. 
It  is  not  the  law,  however,  when  the  power  is  given  in  broad  terms, 
without  requiring  a  specification  of  any  cause  for  its  exercise,  that  the 
decision  of  a  majority  of  the  donees  of  the  appointing  and  removing 
power  cannot  be  questioned  by  the  court,  save  in  cases  of  fraud,  op- 
pression, or  bad  faith.  The  controlling  question  in  every  case  is 
whether  a  change  promotes  the  execution  of  the  trust.  If  the  court 
should  be  of  opinion  that  the  substitution  is  not  for  the  benefit  of  the 
trust,  it  will  not  sanction  a  removal,  though  made  in  good  faith  and 
without  intention  to  oppress.  The  only  case,  perhaps,  in  which  the 
court  would  feel  impelled  to  accept  without  question  a  decision  ap- 
pt)inting  and  removing  trustees,  would  be  where  the  power  is  lodged 
in  the  whole  body  of  cestuis  que  trustent  and  is  unanimously  exercised 
by  them.  This  would  be  only  allowing  all  the  owners  of  the  trust 
property  to  deal  with  it  as  they  thought  best.  But  where  the  power 
is  committed  to  the  majority  of  the  cestuis  que  trustent,  and  the 
minority  oppose  the  removal,  the  court  should  always  inquire  not  only 
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whether  there  was  bad  faith  or  oppression,  but  whether  sanctioning 
the  change  might  be  detrimental  to  the  interest  of  any  of  the  cestuis 
que  tnistent.  This  duty  becomes  imperative  when  the  majority  of 
the  cestuis  que  tnistent  remove  a  trustee  who  is  proceeding  in  the  dis- 
charge of  a  plain  duty  which  the  minority  have  a  right  to  demand  at 
his  hands.  In  this  case  the  minority  bondholders,  after  default,  had  the 
unquestioned  and  dear  legal  right  to  demand  of  the  trustee,  upon  giving 
him  proper  indemnity,  to  proceed  to  foreclose.  He  had  not  a  particle 
of  discretion.  He  would  have  been  derelict  in  duty  if  he  refrained  from 
acting  because  a  majority  of  the  cestuis  que  trustent  opposed  fore- 
closure. The  majority  bondholders  have  no  legal  or  moral  cause  of 
complaint  against  the  trustee  for  so  acting.  It  is  not  to  be  presumed, 
in  a  matter  of  this  importance,  that  the  trustee  acted  otherwise  than  on 
the  advice  of  counsel,  in  applying  for  the  appointment  of  a  receiver 
Indeed,  the  fourth  article  of  the  trust  deed  requires  the  trustee,  in 
event  of  default,  upon  the  requisition  in  writing  of  one-fourth  of  the 
bondholders,  to  proceed  to  exercise  their  rights,  "either  by  taking 
possession  of  the  property  under  the  powers  granted  in  other  articles, 
or  by  suit  or  suits  in  equity  or  at  law  in  aid  of  the  execution  of  such 
powers,  or  otherwise,  as  the  trustee,  being  advised  by  counsel  learned 
in  the  law,  shall  deem  most  effectual."  Upon  the  evidence,  which,  it 
is  a  fair  inference  from  the  attitude  of  the  parties,  was  presented  to 
him  by  the  minority  bondholders,  he  is  not  to  blame  for  shifting  the 
responsibility  for  determining  whether  there  should  be  a  receiver  from 
his  own  shoulders  to  that  of  the  court. 

The  case  of  May  v.  May,  167  U.  S.  320,  17  Sup.  Ct.  824,  42  L.  Ed. 
179,  is  much  relied  on  to  sustain  the  claim  that  this  court  has  no  right, 
under  the  circumstances  of  this  case,  to  interfere  with  the  change  of 
trustees,  or  to  refuse  to  sanction  it.  The  language  of  the  supreme 
court  in  that  case  must,  of  course,  be  measured  and  construed  with 
reference  to  the  idxts  with  which  it  dealt,  and  the  reasons  for  the  con- 
clusion it  reached.  In  that  case  the  defendant  filed  his  bill  against 
his  mother,  brother,  and  sisters  to  obtain  instructions  from  the  court 
as  to  the  execution  of  the  trust  created  bv  the  will  of  his  testator, 
and  as  to  the  effect  of  the  omission  in  the  will  of  provision  for  disposing 
of  the  principal  of  the  estate  after  termination  of  the  trust.  It  was  ap- 
parent that  active  duties,  involving  large  discretion,  and  requiring 
harmony  and  co-operation  among  the  cestuis  que  trustent,  would  de- 
volve upon  the  trustee  long  after  the  litigation  closed ;  for,  no  matter 
what  the  decree  rendered  upon  the  bill  filed  by  the  trustee,  May,  it 
was  evident  that  it  would  not  terminate  the  trust,  but  would  simply 
provide  rules  for  its  futta*e  administration  by  him.  Under  these  cir- 
cumstances, the  lower  court,  the  court  of  appeals,  and  the  supreme 
court  of  the  United  States  all  held,  on  account  of  the  "overbearing 
disposition"  of  the  trustee,  and  his  dissentions  with  the  other  cestuis 
que  trustent,  when  harmony  was  essential,  that  the  power  of  removal 
of  the  trustee,  which  the  will  gave  the  other  heirs,  with  the  approval  of 
the  testator's  wife,  and  under  which,  by  unanimous  resolution,  they 
removed  the  trustee,  and  appointed  another  person  in  his  stead,  was 
jn-operly  exercised,  notwithstanding  the  pendency  of  his  bill  for  the 
constnictioii  of  the  will,  and  that  the  court  before  which  that  matter 
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was  pending  properly  sanctioned  the  removal  and  appointment  under 
the  power  given  under  the  will.  In  other  words,  the  court  held  that 
the  removal  promoted  the  execution  of  the  trust.  In  this  case  the 
execution  of  the  decree  of  foreclosure,  which,  for  aught  that  now  ap- 
pears, is  inevitable,  will  terminate  the  rights  of  the  parties,  and  leave 
the  trustee  no  further  duty  or  discretion  in  connection  with  the  trust, 
save  the  distribution  of  money  realized  from  the  sale,  and  the  exercise 
of  the  right  to  bid  in  the  property  in  behalf  of  all  the  bondholders  at  a 
price  not  exceeding  the  amount  of  the  bonds,  with  accrued  interest 
and  expenses  of  sale,  if  the  decree  does  not  take  away  these  powers. 
This  first  duty  one  honest  trustee  could  certainly  perform  as  well  as 
another.  As  to  the  other  power,  the  court,  in  its  decree,  where  the 
bondholders  are  at  variance,  as  here,  would,  of  course,  provide  that 
such  a  power  should  not  be  exercised,  save  at  the  instance  of  all  the 
bondholders.  This  would  in  no  wise  sacrifice  the  rights  of  any  of  the 
bondholders  in  this  respect,  since,  under  the  terms  of  the  deed  of  trust, 
and  also  under  the  decree,  if  it  contained  proper  {vovisions,  the  indi- 
vidual bondholder  would  be  entitled  to  use  their  bonds,  according  to 
their  pro  rata  value,  in  payment  as  cash  upon  any  bid  upon  the  prop- 
erty. No  harm  can  come  to  the  trust  estate  because  of  any  lack  of 
harmony  between  Romare  and  the  majority  bondholders,  since  there  is 
no  way  in  which  his  discretion  can  be  exercised  to  their  [Mrejudice  in 
the  performance  of  the  duties  which  will  remain  to  him.  The  trust 
will  be  practically  ended  when  the  decree  is  executed.  No  further 
field  of  administration  will  be  open,  as  in  May's  Case,  where  discord- 
ant relations  between  the  trustee  and  cestuis  que  trustent  mi^t  raar  or 
obstruct  future  administration  of  the  trust.  That  Romare  is  a  man 
of  character  and  business  experience  is  not  denied,  and  it  is  not 
charged  that  he  is  incompetent  or  unfaithful  in  the  trust  He  was  the 
original  choice  of  those  who  executed  the  trust,  and  has  continued  to 
discharge  its  duties  for  many  years,  without  manifestations  of  want  of 
confidence  or  dissent  from  any  of  the  cestuis  que  trustent,  until  the 
dissentions  and  differences  which  have  lately  arisen  among  the  bond- 
holders as  to  the  management  of  the  trust  property.  The  majority 
bondholders  have  no  legal  right  to  object  to  this  foredosure,  and  the 
trustee  had  no  discretion  but  to  proceed^  It  may  be  the  misfortune  of 
the  majority  that  they  have  minority  associates  who  are  unnilling  to 
wait  until  the  property  can  be  developed,  and,  by  insistence  upon  a 
plain  legal  right  to  have  a  sale  of  the  property,  may  entail  sacrifice 
upon  their  majority  associates ;  but  "it  is  so  nominated  in  the  bond," 
and  no  court  has  power  to  deprive  these  minority  bondholders  of  this 
right.  What  good,  then,  can  come  from  relieving  a  trustee  who  is 
obeying  the  pl^  command  of  the  trust,  and  transferring  the  trust  and 
duty  to  another?  Whatever  the  motive  for  Romare's  nmoval,  the 
result,  if  the  court  sanctiom  the  act,  is  that  a  trustee  who  is  strictly 
performing  his  duty  to  the  minority  bondholders  under  the  trust  deed 
is  removed  by  the  majority  bondholders.  Removed  for  what?  The 
question,  in  view  of  the  developments  of  the  case,  admits  of  but  Me 
answer.  No  court  mindful  of  its  own  dignity  and  du^  can  pennit 
litigants  thus  to  dismiss  a  faithful  trustee. 
It  is  urged  that  the  new  trustees  would  perform  their  duties  imder 
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the  eye  of  the  court,  and,  if  sloths  or  unfaithful,  the  couit  can  compel 
them  to  do  their  duty.  So  it  can.  But  why  take  chances  of  having 
to  prod  a  lukewarm  trustee  ?  There  is  ab-eady  a  suitable  trustee,  loyal 
Co  the  trust,  who  is  periorming  its  duties,  which,  when  the  final  decree 
it  is  his  duty  to  sedc  is  rendered,  will  practically  terminate  the  trust. 
It  is  therefore  ndther  wisq  nbr  e3^>e<Uent  to  call  in  new  trustees,  who 
owe  their  election  to  hostile  interests,  which  may  constantly  beset 
the  trustees  not  to  speed  the  performance  of  their  duty.  A  dumge  of 
trustees  would  not  promote  the  execution  of  this  trust,  and  would  in- 
crease the  cost  and  expense  of  foreclosure,  and  perhaps  delay  it. 

A  decree  will  be  here  entered  denying  the  injunction  prayed  for, 
and  counsel  for  Romare  may  draft  and  present  decrees,  to  be  entered 
in  term,  in  conformity  with  this  opinion,  disposing  adversely  of  the 
petition  and  the  bill  filed  by  March  and  Hoyt. 


BAHKRUFTCT — EZAIUNATION — INCRIMINATING  BtiDBNCB. 

Though  a  bonknipt  may,  under  Bankr.  Act  1S8S,  S  7,  suM.  9,  be  re- 
quired to  snbmlt  to  examination  as  to  what  property  he  has,  what  dis- 
position he  has  made  of  any  property  which  the  conrt  Is  entitled  to 
administer,  to  what  persons  he  has  paid  money  or  delivered  property, 
and  where  they  are,  and  though  such  section  provides  that  no  testimony 
given  by  hJm  shall  be  offered  against  him  In  any  criminal  proceeding, 
he  will  not  lie  required  to  develop  the  whweabonts  of  papers  which 
might  be  used  against  him  hi  a  criminal  proceeding. 

See  zoi  Fed.  402. 

Howse,  Grossman  &  Vorhaus  and  Robert  Ammon,  for  bankrupt. 
Belfer  &  Flash,  for  petitioning  creditors  against  Franklin  Syndicate. 
Myers,  Goldsmith  &  Bronner,  for  petitioning  creditors  against  bank- 
rupt. 

Wingate  &  CuUen,  for  trustee. 

THOMAS,  District  Judge.  The  referee  has  certified  that  the  bank- 
rupt, William  F.  Miller,  has  refused  to  answer  certain  questions  relat- 
ing to  his  estate.  When  he  was  first  summoned  to  testily,  on  a  former 
occasion,  his  trial  upon  a  serious  charge,  growing  out  of^business  con- 
nected with  his  estate,  was  pending  in  the  court  of  the  state.  What- 
ever the  power  of  this  court  to  compel  an  answer  to  the  questions  pro- 
pounded to  him  at  that  time,  there  was  a  certain  impropriety  in  the 
exercise  of  such  power.  His  trial  was  had  subsequently,  upon  one  of 
many  indictments  against  him,  a  conviction  secured,  and  he  is  now 
under  sentence.  The  reasons  that  existed  at  the  former  trial  for 
Stttpending  the  examination  demanded  by  the  bankruptcy  act  have 
measurably  passed,  and  there  are  certain  questions  in  the  record  now 
{nresented  to  the  court  which  the  bankrupt  should  ans^ver,  and  which 
apparently  he  may  answer  without  detriment  to  any  proceedings  pend- 
ing against  him.  The  following  are  the  questions  which,  upon  bus  at- 
tempted examinatiiMi  on  May  4,  1900,  before  the  referee,. the  bankrupt 
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refused  to  answer,  upon  the  ground  that  such  answers  would  have  a 
tendency  to  degrade,  disgrace,  or  to  incriminate  him : 

(1)  "Q.  Wliat  business  did  yon  carry  on  prior  to  November  23,  18097"  (2) 
"Q.  Is  there  any  Information  which  yon  desire  to  glre  to  the  tniatee  in  tUs 
proceeding  which  will  assist  falm  In  the  collection  of  any  of  the  iiroperty 
which  belonged  to  yoa  on  the  2Sd  day  of  November,  1899?"  ^  "Q.  Do  you 
know  of  ttie  location  or  whereabouts  of  any  property  which  belonged  to  yon 
on  the  23d  day  of  NoTembM-,  1880,  besides  a  deposit  In  the  Knickerbocker 
TruBt  Company,  standing  to  your  credit,  a  deposit  with  F.  A.  Torrey,  a 
banker  In  Nassau  street  the  balance  of  the  cash  on  hand  at  the  time  yon 
closed  your  office  on  the  23d  or  24th  day  of  November,  the  office  fumltnre 
and  office  fittings,  a  balance  of  $5.61  witJi  Ferdinand  B.  H^se.  and  the  pro- 
ceeds of  any  drafts,  post  office  orders,  express  company  orders,  or  checks 
which  may  have  been  received  by  yon  ot  for  your  bme&t  after  Noronber 
23,  1899,  which  had  not  already  been  collected  by  yon  and  reduced  to  cash?* 

(I)  "Q.  Have  you  In  your  custody  or  under  your  control,  or  In  the  custody 
or  control  of  any  of  your  agents,  servants,  attorneys,  or  persons  In  your 
employ,  any  property  which  belonged  to  you  upon  the  23d  day  of  November. 
1899.  which  was  not  on  the  23d  or  24th  day  of  November,  1899,  d^vaed 
by  you  to  John  L.  Daly,  your  assignee?"  (5)  "Q.  Have  yon  In  your  posses- 
sion or  under  your  control,  or  In  the  possession  or  under  the  control  of  any 
of  your  agents,  servants,  attorneys,  or  persons  In  your  employ,  any  property, 
of  any  manner,  shape,  or  description,  belonging  to  you  on  the  23d  day  of 
November,  1889,  or  which  belonged  to  you  at  any  time  previous  to  the  adju- 
dication In  bankruptcy  In  this  proceeding?**  <6)  "Q.  Mr.  MUler,  have  you 
any  papers,  documents,  letters,  evidence  of  indebtedness,  or  memoranda  of 
any  kind  In  your  possession  or  under  your  control  which  belonged  to  you  or 
were  In  any  way  concerned  for  the  carrying  on  of  your  business  at  144  Floyd 
street.  In  the  borough  of  Brooklyn?"  (T)  "Q.  Do  you  know  of  any  debts  due 
to  you?"  (8)  "Q.  Have  you  a  cause  of  action  against  anybody  for  an  ac- 
oounting  for  money  had  and  received  for  your  benetit?"  (9)  "Q.  Does  any 
one  hold  for  yonr  benefit  an  aBslgnraent  of  any  property  which  you  own,  had 
possession  or  control  of.  after  November  23.  1890?"  (10)  "Q.  Where  are  the 
books  of  account  k^t  by  you  In  your  business  prior  to  November,  18907' 

(II)  "Q.  Are  those  books  now  In  yonr  possession  or  under  your  centner 
(12)  "Q.  Are  there  In  existence  any  books  showing  your  financial  condition 
at  any  time  during  the  months  of  November.  December,  or  January  of  the 
years  1899  and  1900? "  (13)  "Q.  Are  you  willing  to  assist  the  trustee  In  this 
case  In  any  manner,  shape,  or  form  In  the  performance  of  his  duties?" 

It  is  considered  that  the  court  has  power  to  compel  an  answer  to 
certain  of  these  questions,  and  that  such  power  may  be  exercised  with- 
out detriment  to  the  defendant  in  any  criminal  proceeding  which  is  now 
pending  or  may  be  instituted  against  him. 

The  refusal  to  answer  the  first  question  may  be  allowed  to  stand. 

So  as  to  the  second  and  thirteenth  questions. 

The  third  question  is  objectionable,  as  it  assumes  certain  facts,  to 
which  his  assent  is  not  necessary ;  but  the  question  asked  in  the  {(^ow- 
ing form  should  be  answered: 

*'Q.  Do  you  know  the  location  or  whereabouts  of  any  proper^  which  be- 
longed to  you  on  the  23d  day  of  November,  1899?  If  bo,  state  It  all  Id 
detail." 

The  fourth  question  should  be  answered,  excluding  the  assumed  fact, 
that  he  had  delivered  certain  property  to  Jolm  h.  Daly,  his  assignee. 

The  fifth  question  seems  unobjectionable  in  form  and  ^ouid  be 
answered. 

'  The  sixth  question  should  not  be  answered,  as  it  calls  upon  the  wit- 
titst  to  testify  as  to  papers,  documents,  letters,  evidence  of  indeb^td- 
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ness,  or  memoranda  in  his  possession,  or  under  his  control,  which  be- 
longed to  him  or  were  in  any  way  concerned  in  the  carrying  on  of  his 
business  at  144  Floyd  street,  in  the  borough  of  Brooklyn.  This  evi- 
dence may  be  objectionable,  as  compelling  the  witness  to  develop  the 
whereabouts  of  papers  and  documents  which  might  be  used  against 
him  in  a  criminal  proceeding.  Although  the  statute  provides  that  his 
evidence  given  in  proceedings  in  bankruptcy  should  not  be  used 
against  him,  this  question  calls  for  a  discovery  of  documents  which, 
when  discovered,  might  be  used  against  him.  For  that  reason  the 
question  is  not  sustained. 

There  appears  to  be  no  reason  for  the  refusal  to  answer  the  seventh 
question.    So  as  to  the  eighth  and  ninth  questions. 

It  also  appears  that  the  tenth,  eleventh,  and  twelfth  questions  may 
well  be  answered  without  the  objection  above  stated  to  the  question 
relating  to  the  discovery  of  papers,  documents,  letters,  etc.,  provided 
the  questions  be  limited  to  the  usual  books  of  acrount  kept  in  the  busi- 
ness, of  which  the  court  now  has  jurisdiction. 

It  is  considered  dsat  the  bankrupt  should  discover  to  this  court 
what  property  he  has,  what  disposition  he  has  made  of  any  property 
which  the  court  is  entitled  to  administer,  to  what  persons  he  has  paid 
money  or  delivered  property,  where  such  persons  are,  and  questions 
of  like  nature.  Subdivision  9  of  section  7  of  the  bankruptcy  act  sug- 
gests the  general  nature  of  an  examination  to  which  the  bankrupt  may 
be  subjected,  and  provides  that  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any  criminal  proceeding.  The  final 
clause  of  subdivision  9,  section  7*  is  a  complete  protecdon  to  the  wit- 
ness, and  no  reason  whatever  exists,  in  view  of  such  protection,  for  his 
refusal  to  answer  suitable  questions  respecting  his  estate.  While  it  is 
the  purpose  of  the  court  to  be  entirely  fair  towards  persons  who  are 
subject  to  criminal  prosecution,  the  purposes  of  the  bankruptcy  act 
may  not  be  defeated  by  the  refusal  to  give  evidence  concerning  his 
transactions,  whereby  property  belonging  to  his  estate  may  escape 
distribution  to  his  creditors,  and  no  refinement  of  argument  will  be 
permitted  to  save  the  bankrupt  from  giving  evidence  that  shall  tend 
to  that  result  It  is  considered  that  the  examination  of  the  bankrupt 
should  be  again  taken  up  and  conducted  along  the  lines  suggested, 
and,  if  there  shall  be  persistent  refusal  to  answer,  proper  proceedings 
should  be  instituted  looking  to  the  punishment  of  the  bankrupt  for  con- 
tempt. 


Bam moPTOT— RiflHT  or  Babkbdpt  to  Rbfuu  to  Akbwkb  iHCRiicnrATnta 
QoBnunrs. 

A  bankmpt,  on  bla  eza  ml  nation,  cannot  be  eomp^ed  to  anawer  ques- 
tions, over  his  dalm  of  prlvU^e  on  ttae  ground  that  the  answera  would 
tend  to  incriminate  him,  where  the  aituatloa  Is  aneh  as  aeenu  to  pat 
him  In  biixard. 

In  Bankruptcy.   On  review  of  ruling  of  r-eferee. 


In  re  8HERA. 
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Hayes  &  Hershfield,  for  trustee. 

Myers,  Goldsmith  &  Bronner,  for  creditor. 

McCurdy  &  Gard,  for  bankrupt. 

ADAMS,  District  Judge.  This  matter  came  before  me  in  January 
upon  a  petition  to  review  the  ruling  of  the  referee  sustaining  the  daim 
of  the  bankrupt  of  a  right  to  refuse  to  answer  certain  questions.  At 
the  time  of  that  examination,  objections  were  interposed  by  counsel  for 
the  bankrupt,  to  the  effect  that  the  answers  would  tend  to  incriminate 
the  witness.  The  objections  were  sustained.  I  then  held  that  the  re- 
fusal to  answer  questions  on  such  ground  was  a  privilege  personal 
to  the  witness,  who  might  wish  to  answer,  and  counsel  could  not  be 
heard  to  object  to  the  evidence.  Abb.  Tr.  Ev.  783;  i  GreenL  Ev. 
§  469d.  The  matter  was  then  remitted  to  the  referee.  Another  ex- 
amination has  been  had,  and  the  witness  therein  declined  to  answer 
similar  questions,  upon  the  same  ground,- and  the  referee  sustained 
his  claim.  The  trustee  has  petitioned  for  a  review  of  this  ruling.  The 
question  involved  has  been  answered  in  this  district  in  favor  of  tibc 
bankrupt  by  Judge  Brown  in  Ke  Feldstein,  4  Am.  Bankr.  K.  321,  103 
Fed.  269.  But  my  attention  has  been  called  to  the  cases  of  In  re 
Franklin  Syndicate,  4  Am,  Bankr.  R.  511,  114  Fed.  205,  and  Mackd 
v.  Rochester,  4  Am.  Bankr.  R.  i,  42  C.  C.  A.  427,  102  Fed.  314, 
which  apparently  take  a  contrary  view.  In  the  former,  however,  I 
do  not  think  that  the  decision  of  Judge  Thomas  is  inconsistent  with 
the  view  that  the  bankrupt  can  avail  himself  of  the  privilege  when  the 
situation  is  such  jas  seems  to  put  him  in  any  hazard.  I  cannot  follow 
Mackel  v.  Rochester,  as  it  appears  to  me  that  it  is  not  in  atxord  with 
Counsehnan  v.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  195,  35  L»  Ed. 
1 1 10,  which  holds,  in  substance,  that  an  immunity  similar  to  uuit  which 
the  bankruptcy  act  purports  to  afford  is  not  sufficient  to  protect  the 
witness  in  his  constitutional  privilege. 

The  ruling  of  the  referee  is  sustained. 


1.  OOLLISIOR— STBAH  and  SaILIKS  VB88EL8—PltBBnuraon  OP  FAVX.T.  . 

Under  the  nnvlgatlon  rulee  requiring  a  eteam  vessel  to  keep  out  of 
tb6  way  of  a  sailing  vesset  when  tliere  Is  risk  of  colllalon.  and  requiring 
the  latter  to  keep  her  course  and  speed,  where  it  appears  that  she  did 
BO,  a  presumption  arises  that  the  fault  for  a  collision  was  that  of  the 
steam  vessel,  and  such  presumption  must  be  acted  upon  unless  the  ac- 
cident Is  shown  to  have  been  inevitable,  or  that  It  was  the  resnlt  of 
neglect  or  omission  oa  the  part  of  those  navlgatliig  the  other  vessd. 
8.  Same — Mauvtenarcb  or  Lights — EvinEHCB. 

The  failure  of  those  In  ehai^  of  one  of  two  vese^  to  see  or  obaerr* 
tbe  lights  of  the  other  prior  to  oolllftlon  does  not  ^sprore  their  ezfetence; 
and  cannot  be  accepted  to  outweigh  the  positive  testimony  of  ttie  offices 
and  crew  of  the  other  vessd  that  the  lights  were  i»ropcrIy  aet,  and  were 
-   seen  to  be  burning  xxp  to  within  five  mlnnteB  b^or«  the  eoUlslon. 
S.  Saue— Kx  Parte  Experiuehtb. 

Testimony  In  regard  to  experiments  to  determine  the  position  of  a 
vessel's  lights,  and  whcfSier  they  could  have  been  seen  by  the  officers 
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uA  emr  m  dalmej.  wboi  the  Teasel  w«e  fn  a  iluitteretf  condltloii  from 
a  coUlslon,  or  after  she  had  heen.  rebuilt  and  materially  changed,  le  not 
entitled  to  great  we^bt,  especially  where  the  expertments  wwe  made 
by  the  adTOse  party  wlthont  notice  to  the  ownos  or  crew,  and  when 
they  were  not  present 


Where  It  la  shown  that  a  vessel  was  equipped  with  lamps  of  an  ap- 
IvoTed  style,  bought  tram  a  reputable  dealer,  the  court  wlU  he  slow  to 
find  that  they  were  Inefficient,  or  that  those  naTlgatlng  the  vessel  failed 
to  light  and  keep  them  burnlDg  on  a  dark  and  stormy  night  when  they 
were  sailing  In  a  locality  where  th^  was  a  probability  of  encountering 
othtf  ressda. 


The  claim  of  a  steamer  that  a  collision  with  a  schooner  was  due  to 
the  fallnre  of  the  latter  to  carry  proper  lights  is  materially  weakened 
by  the  fact  that  such  omission  was  not  mentioned  In  the  Stearns's  log, 
nor  In  the  protest  lodged  against  the  schooner  on  the  following  day. 

1.  Same— &TEAMBa  and  6choonkr  CaoBSUia. 

Evidence  considered,  and  held  to  establish  the  claim  that  a  collision 
between  a  steamer  and  a  schooner  in  Chesapeake  Bay  on  a  stormy 
night  was  due  solely  to  the  fault  of  the  steamer  in  falling  to  maintain 
an  effldoit  lookout;  w  to  rednee  speed  after  lights  were  r^rted  two  or 
three  miles  off  the  port  bow,  until  the  locatton  and  course  at  the  vessel 
carrying  such  lights  could  be  ascertained,  as  well  as  because  of  Improper 
maneuvers  after  the  schooner  was  seen  when  1,000  feet  away,  which 
were  In  thems^vea  calculated  to  bring  on  a  caUlslon. 

In  Admiralty.  libel  in  rem  to  recover  damages  for  collision. 

Tfals  Is  a  llbd  to  recover  damages  canned  by  a  collision  betveen  the 
Eteamship  Richmond  and  the  Georgle  Clark,  a  three-masted  schooner.  Tlie 
colUslon  occurred  on  the  night  of  January  31, 1890,  about  three  miles  K.  S.  li. 
of  Thimble  Light,  in  Chesapeake  Bay,  between  9:30  and  9:50  p.  m.  The 
steamship  was  on  Its  outward  trip  to  Xew  York,  having  left  Norfolk  about 
7  p.  m.   The  schooner  was  also  Iwund  from  Norfolk  to  New  York,  with  a 
cargo  of  lumber;  but  after  passing  out  of  the  capes  had,  on  account  of  the 
threatening  condition  of  the  weather,  to  put  about  for  harbor,  and  at  the 
time  of  collision  was  bound  into  Hampton  Roads  for  anchorage.   The  tide 
was  flood.   The  night  was  dark  and  cloudy,  with  passing  rain  and  snow 
squalls,  but  lights  could  be  seen  a  considerable  distance.   The  wind  wae 
nboat  N.  N.  E.,  Increasing,  and  the  schooner  had  her  three  lower  sails  and 
three  head  sails  set  6he  had  a  crew  of  seven  men,  consisting  of  the  captain, 
mate,  four  sailors,  and  a  steward.   She  passed  In  the  capes  about  7  p.  m.. 
bearing  southward,  some  four  miles  distant  from  Cape  Ilenry.    Her  course 
was  about  west,  until.  In  the  neighborhood  of  0  o'clock,  finding  that  she  was 
getting  too  far  to  the  southward,  she  made  a  short  port  tack  to  the  N.  E., 
cuntlnnlng  on  this  tack  15  or  20  minutes,  when  she  was  put  back  on  her  star- 
board tack,  heading  W.  by  N.,  and  continued  on  that  course  nntU  In  collision. 
The  schooner  wfu  making  between  five  and  six  miles  an  hour,  and  the 
steamer,  on  a  course  E.  S.  B.  from  Thimble  I^Ight,  some  0^  miles  an  hour 
The  vessels  came  together  by  the  bow  of  the  schooner  coming  In  contact 
with  the  after  part  of  the  midship  house  of  the  steamer  on  her  port  side, 
about  70  feet  from  her  stem,  doing  some  Injury  to  the  Joiner  work  of  the 
Btenrlng  gear  to  the  steamer.    The  forward  portion  of  the  schooner  was 
wrecked,  the  bow  burst  open  and  carried  away,  and  It  left  In  a  disabled 
condition.   The  charges  of  fault  In  the  libel  are  that  the  steamer  failed  to 
keep  out  of  the  way  of  the  schooner,  slacken  her  speed,  stop  or  reverse,  or  to 
take  any  other  precautions  necessary  and  prescribed  to  avoid  a  collision,  and 
that  the  collision  was  caused  entirely  and  exclusively  by  the  fault  and  ripcll- 
geDce  of  fb9  steamer's  navigators.   The  charges  of  n^llgence  against  the 
sebooDer  are:  Unsklllfnlness  on  the  part  of  those  In  charge  of  her  naviga- 
tion; tbe  failure  to  bare  and  maintain  lawful  Ugbti.  propwly  set  and  bom- 
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iDg:  and  that  Um  aeliooner  -waa  proceeding  at  too  rapid  a  rate  ot  speed*  and 
Improperly  ebanged  her  conne. 

Whitehurst  &  Hughes,  for  libelant. 
Hughes  &  Little,  for  respondent. 

WADDILL,  District  Judge  (after  stating  the  facts).  The  collision 
in  this  case  beings  between  a  sailing  vessel  and  a  steamship,  reference 
may  be  had  to  the  rules  of  navigation  properly  applicable,  with  a 
view  of  ascertaining  if  they  have  been  violated,  and  by  whom.  Arti- 
cle 20  of  the  rules  of  navigation  is  as  follows ;  "When  a  steam  ves- 
sel and  a  sail  vessel  are  proceeding  in  such  directions  as  to  involve 
risk  of  collision,  the  steam  vessel  shall  keep  out  of  the  way  of  the 
sail  vessel."  Article  ai  is  as  follows:  "Whwe,  by  any  of  these 
rules,  one  of  two  vessels  is  to  keep  out  of  the  way,  the  other  shall 
keep  her  course  and  speed."  Upon  its  appearing  that  the  sailing 
vessel  in  collision  kept  its  course,  a  presumption  at  once  arises  that 
the  accident  resulted  from  the  failure  of  the  steamship  to  keep  out 
of  its  way,  and  this  presumption  should  be  acted  upon,  unless  the 
accident  is  shown  to  have  been  inevitable,  or  that  the  same  was  the 
result  of  neglect  or  omission  on  the  part  of  those  navigating  such 
vessel.  The  Carroll,  8  Wall.  302,  19  L.  Ed.  392;  The  Fannie,  11 
Wall.  238,  20  L.  Ed.  114;  The  Scotia,  14  Wall.  170,  20  L.  Ed.  822; 
Squires  v.  Parker,  42  C.  C.  A.  51,  lot  Fed.  843;  Spencer,  Mar.  Coll. 
222,  223.  There  is  no  suggestion  in  this  case  of  any  inevitable  ac- 
cident, and  the  evidence,  as  viewed  by  the  court,  quite  clearly  estab- 
lishes the  fact  that  there  was  no  change  of  course  by  the  vessel  at 
the  time  of  collision,  as  it  also  does  that  the  vessel  was  not  proceed- 
ing at  an  undue  rate  of  speed,  or  that  its  navigators  failed  properly 
to  discharge  their  duty. 

The  only  fault  alleged  against  the  schooner  seriously  contended 
for  is  that  at  the  time  of  the  collision  its  lights  were  not  up  and  prtip- 
erly  set  and  burning.  As  to  this  a  great  deal  of  evidence  was  taken, 
which,  in  part,  it  will  be  necessary  to  review.  Four  officers  of  the 
steamship  were  examined,  viz.,  the  master,  the  first  officer,  quarter- 
master, and  lookout.  Of  this  number,  only  two  testified  as  to  see- 
ing the  vessel  and  not  obsennng  the  light,  viz.,  the  first  officer  and 
the  master.  The  former  observed  the  vessel  when  about  a  thousand 
feet  away;  the  other,  the  ma^er,  did  not  see  it  until  practically  in 
collision,  he  having  about  that  time  come  into  the  pilot  house.  Against 
this  evidence  we  have  the  positive  statement  from  four  of  the  officers 
and  crew  of  the  vessel  that  the  green  light  was  burning.  Clark,  the 
mate,  who  made  special  examination,  testified  that  twice  within  40 
minutes  of  the  vessels'  coming  together  he  saw  the  lights  in  place, 
and  properly  burning,  and  that  by  the  shock  of  the  collision  they  were 
knocked  out  of  their  sockets  and  put  out  Lund,  the  lookout,  testi- 
fied that  he  was  in  a  position  to  see  the  l^hts,  and  actually  observed 
them  withiii  five  minutes  of  the  collision.  Watson,  one  of  the  mate's 
men,  who  was  called  out  to  assist  in  making  the  port  tack,  within 
40  minutes  of  the  accident,  testified  to  seeing  both  the  port  and  star- 
board lights  burning;  and  Bartlett,  the  master,  who  was  at  the  wheel, 
testified  that  he  saw  the  glimmer  of  the  green  light  on  the  jib  wlien 
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ihe  schooner  was  on  the  port  tack.  The  steward,  Peterson,  testified 
that  he  trimmed  and  put  them  up  in  good  order,  and  that  Lund,  the 
lookout,  reported  that  they  were  burning  5  or  10  minutes  before  the 

collision. 

This  positive  testimony  by  those  on  the  schooner,  in  a  position  to 
see  the  lights,  and  know  of  their  condition,  will  not^be  lightly  re- 
jected because  other  persons,  whose  duty  it  was  to  have  seen  them, 
either  failed  to  observe,  or  happened  not  to  see  them.  Negative  evi- 
dence of  this  character  cannot  be  accepted  to  outweigh  positive  evi- 
dence. The  failure  to  observe  a  light  cannot  be  said  to  disprove  its 
existence.  Stitt  v.  Huidekopers,  17  Wall.  384,  21  L.  Ed.  644;  The 
Thingvalla,  i  C.  C.  A.  87,  48  Fed.  764;  The  Michigan,  11  C.  C.  A. 
187,  63  Fed.  280;  The  Alice  B.  Phillips,  26  C.  C.  A.  467,  81  Fed. 
415;  Green  v.  Compagnia  Generate,  42  C.  C  A.  580,  102  Fed.  650. 

Effort  was  made  to  ehicidate  this  important  question,  of  whether 
or  not  the  lights  of  the  schooner  were  burning,  and,  if  burning,  were 
sufficient,  and  could  have  been  seen  from  the  positions  from  which 
the  several  witnesses  on  the  vessel  claim  to  have  seen  them, — the  con- 
tention being  that  as  these  lights  were  fastened  to  an  iron  standard 
or  stanchion  extending  from  the  rail  of  the  vessel,  and  not  in  the 
rigging,  they  were  imjffoperly  placed,, and  could  not  have  been  seen, 
and  tluit  the  lamps  were  without  proper  ventilation  and  reflectors; 
and  with  this  end  in  view,  shortly  after  the  collision,  while  the  vessel 
was  in  the  harbor  at  Norfolk,  certain  officers  of  the  steamship  com- 
pany and  others  went  at  night  upon  and  examined  the  vessel,  and 
experimented  with  the  same,  from  its  forecastle  deck,  in  its  then 
shattered  condition,  and  the  conclusion  was  that  the  lights  could  not 
have  been  seen  as  testified  to  by  the  vessel's  master  and  crew.  Sub- 
sequently, hoping  to  refute  the  testimony  as  to  this  experimental  ex- 
amination, the  Imelant,  after  the  vessel  had  been  repaired,  had  exam- 
inations made  of  it  in  the  city  of  Philadelphia,  and  made  experiments 
also,  as  far  as  th^  could  be  then  Irad ;  the  vessel  having  been  mate- 
rially chaneed  in  rebuilding. 

As  to  all  of  this  testimony,  it  may  be  said,  in  passing,  that  it  is 
hearsay  in  character,  purely  speculative,  and  entitled  to  but  little 
weight;  and  especially  is  this  true  of  that  secured  by  the  steamship's 
representative  when  the  vessel  was  in  dock  after  the  collision.  No 
notice  was  g^ven  of  the  proposed  experiments  to  the  other  parties  in 
interest  or  tiieir  counsel.  They  were  denied  any  oj^rtunity  to  know 
as  to  the  txzct  condition  of  affairs  when  the  expoiment  was  made, 
and,  indeed,  what  was  done  and  seen.  At  least  notice  ou^  to  have 
been  given,  and  an  opportunity  afforded  those  to  be  affected  to  be 
present,  before  such  testimony  should  be  considered.  The  R.  R.  Kirk- 
land  (D.  C.)  48  Fed.  760. 

To  the  experiment  made  in  Philadelphia  by  the  libelant,  possibly 
more  weight  should  be  given,  if  any,  as  opportunity  was  afforded 
the  other  party  to  be  affected  to  be  present  if  he  desired.  But,  at 
be-;t,  all  such  evidence,  by  reason  of  the  necessarily  changed  con- 
ditions and  surroundings  existing  at  the  time  of  the  particular  occur- 
rence, ong^t  to  be  received  with  the  greatest  caution,  if  at  all.  The 
evidence  taken  by  the  libelant  as  to  the- character  of  the  lights,  and 
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their  position  upon  the  schooner,  of  persons  not  in  the  collision,  who  . 
were  familiar  with  the  schooner  prior  to  the  time  of  the  coltision, 
and  who  testified  that  the  arrangement  of  the  lights  on  the  stanchion 
instead  of  in  the  rigging  was  preferable,  and  that  such  lights  could 
be  seen  on  the  schooner,  from  the  screen  box  on  the  stancluon,  is  en- 
titled and  ought  to  receive  the  weight  due  to  evidence  of  any  other 
persons  who  knew  of  the  existexice  of  particular  facts  and  testified 
to  them. 

The  court  should  be  slow  to  hold  that  the  officers  and  crew  of  a 
vessel  were  navigating  the  same  without  lights,  as  by  so  doing  they 
were  imperiling,  not  only  the  ship  and  its  cargo,  but  their  own  lives 
(The  Gate  City  [D.  C]  90  Fed.  314-317);  and,  for  like  reason,  the 
lamps  upon  the  vessel  should  not  be  quickly  condemned,  as  it  is  not 
probable  that  the  vessel  owner  would  have  used  an  inefficient  ap- 
pliance of  this  importance  to  the  existence  of  his  property,  at  least 
intentionally.  The  evidence  taken  in  Philadelphia  by  the  libelants  is 
to  the  effect  that  the  FUck  light,  used  in  the  test  there  made,  could 
be  seen  more  than  two  miles  distant  on  that  night,  which  was  more 
favorable  for  seeing  than  the  night  of  the  collision ;  and  it  is  admitted 
that  the  light  taken  from  the  schooner  was  a  Flick  light,  of  satis- 
factory size,  with  corrugated  glass  of  the  proper  dimensions,  and 
bought  from  a  ship  chandler  in  Philadelphia  who  had  been  in  the 
business  30  years.  In  the  case  of  "nie  Olympia  (D.  C.)  52  Fed.  991, 
it  was  held  that  one  can  rely  upon  an  article  as  being  reliable  ior 
its  purpose  when  bought  from  a  reputable  ship  chandler. 

A  most  significant  circumstance,  bearing  upon  the  vessel's  fights, 
is  the  fact  that,  although  the  failure  of  the  vessel  in  this  regard  is 
made  the  chief  basis  of  the  steamer's  defense,  the  fact  that  such  lights 
did  not  exist  was  not  made  record  of  at  the  time  of  the  collision, 
either  in  the  steamer's  log  or  the  protest  made  the  next  day.  Both 
the  log  and  the  protest  utterly  fail  to  make  any  reference  to  such 
conditions,  and  it  is  hard  to  believe  that  so  important  an  omission 
would  have  been  made  had  the  lights  not  been  burning.  Nothing 
could  have  been  more  material  to  the  steamer, — nothing  would  so 
likely  have  accounted  for  the  collision,  and  probably  have  vindicated 
the  steamer.  The  Utopia  (D.  C)  i  Fed.  892 ;  The  Frostburg  (D.  C) 
25  Fed.  451.  The  object  of  keeping  the  log  was  to  have  a  record 
made  at  the  time  of  the  then  existing  facts.  The  Newfoundland  (D. 
C)  89  Fed.  510-515.  Congress  by  act  of  the  14th  of  February,  1900^ 
amending  section  4290  of  the  Revised  Statutes,  has  specifically  re- 
quired the  facts  of  collision  to  be  set  forth  in  the  log.  This  significant 
conduct  on  the  part  of  the  steamer,  tc^iether  with  the  other  facts 
and  drcumstances  in  the  case,  convince  me  that  the  schooner's  lights 
were  properly  set  and  burning  at  the  time  of  the  collision. 

In  two  particulars,  at  least,  is  the  negligence  of  the  steamer  estab- 
lished from  the  evidence,  as  viewed  by  the  court: 

First.  The  failure  to  have  a  proper  lookout,  or  the  neglect  of  the 
one  employed  properly  to  discharge  his  duty.  The  steamer's  look- 
out testified  that  shortly  after  passing  Thimble  Light  a  red  tight  was 
reported  teveral  miles  distant  on  the  port  bow  of  the  steamer,  and, 
although  the  hull  and  spars  of  a  vessel  could  be  seen  a  half  a  mile 
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away»  he  neither  saw  the  vessel  in  collision  with  his  ship,  nor  its  tights, 
until  they  were  within  300  feet  of  each  other,  and  then  not  until  his 
attention  was  called  by  the  screams  of  persons  aboard  of  the  schooner, 
when,  without  reporting  the  schooner,  he  immediately  left  his  station. 
Had  this  lookoOt  been  competent,  or  in  the  proper  discharge  of  his 
duty,  the  schooner  could  easily  have  been  seen  and  reported,  with 
or  without  tights,  according  to  his  own  statement,  in  time  to  avoid 
the  colUsion.  The  Ariadne,  13  Wall  475,  478,  20  L.  Ed,  542;  The 
Oregon,  158  U.  S.  186,  193,  15  Sup.  Ct.  B04,  3?  L.  Ed.  943;  The 
Manhasset  (D.  C.)  34  Fed.  408;  The  Samuel  Dillaway,  38  C.  C.  A. 
675.  98  Fed.  138;  Steamship  Co.  v.  Low  (C.  C.  A.)  112  Fed.  161,  172. 

Second.  The  first  officer  of  the  steamer  having  observed  the  hull 
of  the  schooner  in  collision  1,000  feet  off,  and  the  schooner's  masts 
300  feet  off  the  steamer's  port  bow,  should  have  immediately  ported 
his  helm,  and  gone  full  speed  ahead,  or  have  hard  ported  and  re- 
versed. To  have  slowed  down  under  one  bell,  and  starboarded,  was 
to  do  the  two  things  most  likely  to  bring  about  the  collision,  as,  it 
seems  quite  demonstrable,  it  did  in  this  case.  To  starboard  with  a 
green-  light  off  of  the  port  bow,  or  the  starboard  side  of  a  vessel  with- 
out lights  off  of  the  port  bow,  was  manifestly  an  improper  maneuver, 
and  <^uid  be  only  justified  where  the  collision  was  so  imminent  that 
the  coming  tt^ther  of  the  two  vessels  would  be  lightened,  possibly,  by 
so  doing. 

The  Richmond,  a  propeller,  would  have  responded  much  more  read- 
ily to  its  port  than  its  starboard  helm,  particularly  with  the  then 
ccmdition  of  the  wind  and  tide ;  and  had  this  course  been  pursued,  as 
clearly  contemplated  by  the  rules  of  navigation  (articles  21  and  22),  this 
collision  would,  in  all  human  probability,  have  been  averted.  The 
Famley  (C.  C.)  8  Fed.  629  ;  The  Excelsior  (D.  C)  102  Fed.  653. 

Moreover,  it  may  be  said  that  the  steamer,  having  had  reported  a 
red  tight  on  its  port  bow,  a  distance  of  two  or  three  miles  away, 
shotdd,  under  the  circumstances,  have  done  more  than  itself  port  one 
point,  and  proceed  at  full  speed.  It  was  a  bad  night,  and  the  vessel, 
while  apparently  not  across  its  course,  was  still  reported  ahead,  and 
the  steamer  should  have  slackened  her  speed  until  its  exact  location 
was  ascertained.  The  fact  that  the  vessels  did  coltide  quite  disposes 
of  the  contention  that  there  was  no  risk  of  the  collision  at  that  time, 
as  does  the  circumstance  of  the  steamer's  porting  strongly  indicate 
that  there  was  apprehension  of  this  collision.  A  possibility  of  col- 
lision is  all  that  is  requisite  to  charge  the  steamer,  unless  it  can  estab- 
lish that  it  was  free  from  fault.  The  Carroll,  8  Wall.  302,  305,  19 
L.  Ed,  392 ;  Hoben  v.  The  Westover  (D.  C.)  2  Fed.  91 ;  Steamship 
Co.  v.  Low  (C.  C.  A.)  112  Fed.  161,  166,  171. 

In  the  recent  case  of  The  New  York,  175. U.  S.  187,  207,  20  Sup. 
Ct.  67,  75,  44  L.  Ed.  126,  the  supreme  court  said : 

lewon  that  steam  vemels  must  stop  tlielr  engines  in  the  preseno*  of 
danger,  or  even  of  anticipated  danger,  Is  a  bard  one  to  learn;  but  tbe  fallura 
to  do  80  has  been  the  canse  of  the  condemnation  of  so  many  vessels  tbat  it 
wonUI  seem  tliat  ttaese  repeated  admonitions  mnat  ulttmatelr  bare  wme 
^ect** 
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The  disappearance  of  the  light  itself  was  a  warning  to  the  steamer, 
at  least,  sufficient  to  make  it  exercise  extraordinary  diligence,  which 
it  seems  not  to  have  done.  Indeed,  although  the  lookout  could  have 
seen  the  schooner's  lights  two  miles  away,  and  the  vessel  itself  a 
half  mile  away,  he  admits  that  he  saw  neither  until  his  attention  was 
attracted  by  the  screams  of  those  on  the  vessel.  This  is  equivalent 
to  a  confession  of  his  own  negligence. 

A  decree  may  be  entered  holding  the  steamer  solely  responsible 
for  the  collision. 


L  OOLTtlBTOM— EVIDBNOB— MAinTENANOE  OF  LlOHTS. 

The  positive  testimony  of  credible  witnesses,  who  were  In  a  poBltlon 
to  Bee,  that  the  lights  were  set  and  burning  on  a  vessel  at  the  time  of  a 
coUlsloD,  Is  entitled  to  greater  weight  than  the  negative  tesdmony  of 
other  witnesses  that  they  did  not  observe  such  lights. 

Sl  Same— Steamkr  Meeting  Tug  with  Tow— Duty  of  Cabs. 

The  duty  rests  upon  a  steamer,  having  full  conti'ol  of  Its  own  more- 
ments,  to  keep  oat  of  the  way  of  a  tag  with  a  tow,  which  occupies  tlie 
position  of  an  Incumbered  vessel. 

8.  fiAUB— Steamer  and  Babob. 

A  steamer,  which,  on  leaving  her  wharf  in  the  night,  saw  the  lights 
in  the  channel  ahead.  Indicating  the  presence  of  a  tug  with  other  vesseis 
in  tow,  was  bound  to  proceed  with  cantlrai.  and  at  a  speed  wbicb  wonld 
enable  her  to  keep  out  of  the  way  and  avoid  Mdlislon,  and  mnst  be 
held  in  fault  for  a  collision,  which  occurred  within  four  lengths  of  her 
pier,  with  a  barge  constituting  a  part  of  the  tow,  which  bad  been  cast 
off,  and  was  moving  by  Its  own  momentum,  atone,  toward  the  shore  to 
an  ancdiorage.  and  earning  proper  lights. 

4.  8ahe— Nboltobnt  ITavioation  bv  Tno. 

A  tug  which  was  navigating  a  narrow  and  much  frequented  cbannel 
on  a  dark  night  with  four  barges  In  tow,  and  which  elected  to  take  the 
left-hand  side  of  the  channel,  which  placed  It  in  the  track  of  outgoing 
steamers,  was  bonnd  to  the  exercise  of  OEtraordinary  care  to  guard 
against  collision  between  such  steamers  and  the  vessels  of  Its  tow,  and 
it  failed  to  ffiterclse  such  care  in  stmrii^  one  of  the  ba^;es  under  Its 
own  momentum  across  the  space  intervening  between  it  and  the  shore, 
which  was  considerable,  where  It  would  be  directly  In  the  pathway 
of  any  steamer  passing  on  that  side,  and  wtthont  poww  to  control  Its 
movements,  and  must  be  beld  In  fault  for  a  collision  between  such  barge 
and  a  meeting  steamer. 

&  Tee  AND  Tow — Ancboraob  op  Tow — Cabb  Rbquibed  of  Tug. 

The  law  Imposes  upon  a  tug  the  duty  of  exercising  reasonable  care 
and  caution  and  marlUme  skill  in  everything  relatUig  to  the  safe  anchor- 
age of  Its  tow,  and  It  is  liable  to  any  (me  injured  by  Its  negligence  In  ttiat 
respect. 

In  Admiralty.    Libel  in  rem  to  recover  damages  for  collision. 

This  Is  a  libel  by  the  owner  of  the  C  G.  McIIvalne  to  recover  damages 
sustained  In  a  coUfslon  with  the  Alabama  on  tiie  evening  of  the  10th  of 
January,  1000,  In  the  harbor  of  Xorfolk,  Va.  On  the  day  In  question  the 
McIIvalne,  along  with  three  other  barEes,— the  Emma  and  Bessie,  tlie  Schuyl- 
kill, and  the  .1.  B.  Blades,— iu  the  order  named,  were  in  tow  of  the  Cnrtln. 
an  ocean-going  tug.  en  route  from  the  port  of  Philadelphia  to  the  put  of 
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Norfcrik:  and  abont  7:40  p.  m.,  at  a  point  opposite  NottlDXham  ft  Wreiui*s 
Pier,  on  the  eaatmi  side  of  the  Elizabeth  rlrer,  and  a  UtUe  below  and  across 
from  HoBpltal  Point,  the  barge  Mcllvalue.  being  the  barge  next  to  the  tow, 
In  sheering  oat  from  the  tow  to  take  anchor  in  tiie  anchorage  ground  on  the 
eastern  side  of  the  channel,  came  Into  collision  with  the  Baltimore  Steam 
Packet  Company's  steamship  the  Alabama,  then  leaving  Its  pier  en  route 
on  Its  outward  trip  to  Baltimore,  and  sostained  serious  damage.  The  contest 
Is  a  triangular  one,  and  many  faults  are  alleged  by  the  parties  respectively 
against  each  other.  Tbe  chaises  of  the  libelant  against  the  steumer  are. 
briefly:  Tbe  failure  to  keep  out  of  the  way.  tbe  maintenance  of  au  Improper 
and  excessive  rate  of  speed,  the  (act  of  going  to  starboard  Instead  of  port, 
the  failure  to  stop  and  reverse,  and  the  lack  of  a  competent  master  and 
'lookout  And  against  tiie  Cnrtln  are:  That  It  should  have  taken  the  barge 
safely  to  anchorage,  without  placing  It  in  a  dangerous  position,  and,  If  so 
placed,  should  have  promptly  extricated  it;  that  It  should  have  given  the 
Alabama  two  whistles  in  time  to  have  advised  her  of  the  situation  of  the 
tug  and  tow  and  the  danger  of  her  going  to  starboard,  and  that  It  also  sbouid 
bave  sounded  Its  danger  signal.  Tbe  tug  Curtin,  denying  tbe  severol  faults 
alleged  against  It  by  the  libelant  Insists  that  the  collision  was  solely  tbe 
fault  of  tbe  Alabama*  and  specifically  charges  against  the  said  steamer  that 
she  failed  to  keqi  a  proper  lookout;  that  she  was  proceeding  too  fast;  that 
she  did  not  slow  down,  and  stop  and  reverse;  that  she  should  have  pro- 
ceeded, under  the  circumstances,  to  port  Instead  of  attempting  to  pass  to 
smrboard,  and  have  gone  more  to  starboard  If  intending  to  pass  on  that  side 
of  the  channel;  and  that  she  failed  to  keep  away  from  tbe  barge,  which,  at 
tbe  time  of  the  coUIsion,  was  moving  only  by  Ita  own  momentum.  The 
steamer  Alabama,  protesting  Its  own  freedom  from  fault.  Insists  that  the 
collision  was  the  result  of  the  joint  carelessness  of  the  McIIvalne  and  the 
Curtin,  and  that  the  former  negligently  allowed  the  latter  to  cast  her  loose 
in  the  nighttime^  In  a  crowded  bubor,  acrosa  the  track  of  vess^;  that  bav< 
Ing  the  Alabama  on  ba  atarboard  bow,  she  ahonld  have  kept  out  of  the  way; 
that  she  was  proceeding  at  an  improper  speed,  without  lawful  lights  proi> 
aiy  set  and  bnniing,  and  was  not  manned  by  a  competent  and  skillful  crew. 
And  against  the  Curtin  particularly  for  casting  the  barge  adrift;  falling  to 
carry  the  barge  to  her  anchorage  ground  and  prop^ly  anchor  the  same;  pla- 
cing the  barge  In  a  dangerous  position  and  doing  nothing  to  relieve  her;  tlie 
failure  to  respond  to  the  steamer's  signals,  but  on  the  contrary,  giving  a 
cross  signal;  the  failure  to  give  danger  signals,  or  otherwise  acquaint  the 
steamer  with  the  situation;  having  an  Incompetent  master;  and  recklessly 
and  negligently  monopolizing  and  blocking  the  entire  chann^  at  the  worst 
time  It  could  have  selected  for  the  purposet 

Edward  R.  Baird.  Jr.,  for  libelant. 
Hughes  &  Little,  for  the  Alabama. 
Heath  &  Heath,  for  the  Curtin. 

WADDILL,  District  Judge  (after  stating  the  facts  as  above).  A 
great  mass  of  evidence  was  taken,  the  witnesses  being  examined  in 
open  court,  and  in  many  important  particulars  the  contest  is  sharply 
drawn,  and  the  conflict  between  them  apparently  irreconcilable.  In- 
deed, tbe  condition  in  this  respect  frequently  arismg  in  collision  cases 
exists  in  an  unusual  degree ;  yet  in  many  particulars  it  can  be  accounted 
for  by  the  peculiar  character  of  the  accident,  the  fact  that  it  occurred 
in  a  narrow  channel,  on  a  dark  night, — all  of  them  matters  as  to 
which  persons  most  frequently  differ.  The  witnesses,  in  the  main, 
from  their  frankness  of  statement  and  manner  of  testifying,  appeared  to 
be  giving  an  accurate  account  of  the  occurrences  as  they  saw  them,  and 
many  of  them  were  disinterested.  The  matter  most  in  dispute,  and 
upon  which  the  case  win  largely  turn,  is  the  location  of  the  tug  and  tow 
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prior  to  and  at  the  time  of  the  collision,  their  clatm  being  that  they 
were  on  the  eastern  side  of  the  channel  of  the  Elizabeth  river,  having 
come  up  from  Lambert's  Point  on  that  side,  with  a  view  of  making; 
the  anchorage  ground  for  the  Mcllvaine ;  whereas  the  Alabama  claims 
that  they  were  well  to  the  westward  side  of  the  channel,  and  that,  as  it 
sprang  out  from  its  pier,  a  distance  of  some  i^oo  feet  or  more  away, 
it  observed  the  line  of  red  lights  well  off  of  its  port  bow,  and  there- 
upon sounded  the  usual  passing  signal,  and  proceeded  on  its  course 
down  the  eastern  side  of  the  channel;  and  that,  upon  the  failure  of  the 
Curtin  to  answer  its  passing  signal,  it  slowed  down,  stopped  and  re- 
versed, and  turned  on  its  search  light,  when  it  discovered  the  barge 
Mcllvaine  a  short  distance  off  of  its  port  bow,  moving  immediately 
across  the  channel;  that  it  put  its  engines  full  speed  astern,  and  did 
everything  possible  to  avert  the  collision,  but  without  avail,  the  barge 
coming  into  collision  with  it  on  its  port  beam,  while  it  was  moving 
backwards.  These  two  contentions  present  the  peculiar  coincidence 
of  the  steamer's  insisting  that  the  tug  and  tow  were  just  where  they 
should  ordinarily  have  been  in  the  cliannel,  and  the  tug  and  tow  main- 
taining that  they  were  not  there,  but  on  the  opposite  side  of  the  chan- 
nel, immediately  across  the  pathway  of  outgoing  steamers.  After  giv- 
ing to  this  evidence  much  consideration,  I  am  convinced  that  the  tug 
and  tow  were  not  on  the  western  side  of  the  channel,  but  on  the  eastern 
side,  though  possibly  not  so  far  over  to  the  east  as  claimed.  The  east- 
em  side  of  the  channel  is  where  it  should  have  been  to  have  properly 
placed  at  anchor  the  Mcllvaine;  and  the  uncontradicted  evidence  is 
that  other  shipping,  including  an  ocean-going  steamship,  passed  it  on 
the  western  side  of  the  channel  coming  up  from  Lambert's  Point.  The 
presence  of  a  three-masted  schooner  anchored  well  into  the  channel  oflF 
Nottingham  &  Wrenn's  pier  doubtless  accounts  for  the  tug  and  tow 
being  further  out  into  the  channel  than  they  otherwise  would  have 
been.  The  fact  that  the  Alabama  found  her  course  along  the  usual 
pathway  on  the  eastern  side  of  the  channel  blocked  by  this  tug  and  tow, 
and  that  it,  too,  upon  extricating  itself  from  the  collision,  starboarded, 
and  proceeded  down  the  western  side  of  the  channel,  further  satisfies 
me  of  the  location  of  the  tug  and  tow.  The  position  of  the  Alabama 
as  to  the  tug  and  tow  being  well  to  the  western  side  of  the  channel  is 
not  borne  out  by  the  fadts  in  the  case,  and,  in  order  for  the  collision  to 
have  happened  upon  that  theory,  involves  the  fact  of  a  barge,  of  its 
own  momentum,  moving  across  the  channel  against  the  tide,  and  pro- 
ceeding at  such  speed  as  to  collide  with  a  steamer  moving  backwards. 
The  steamer's  confusion  as  to  seeing  the  red  lights,  thought  to  be  on 
the  western  side  of  the  channel,  can,  doubtless,  be  accounted  for  by  its 
springing  out  from  the  front  of  its  piers  heading  itself  rather  across  the 
channel,  to  the  east,  at  a  greater  momentum  than  it  anticipated,  and  its 
failure  to  shape  its  course  down  the  channel  as  quickly  as  it  should  have 
done. 

Having  determined  the  location  of  the  tug  and  tow,  the  qu^tion  of 
negligence  against  the  barge,  the  steamer,  and  the  tug  will  be  taken 
up,  in  the  order  named. 

First.  The  only  assignment  of  negligence  against  the  barge  for  which 
it  should  be  held  responsible  as  between  itself  and  the  tug,  as  to  which 
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there  is  any  evidence,  U  that  of  the  failure  to  have  its  lights  properly 
set  and  burning.  Upon  that  question  there  is  some  conflict  in  m 
testimony,  but  it  largdy  preponderates  in  favor  of  the  barge,  and  estab- 
lishes that  its  lights  were  properly  set  and  burning.  This  is  shown  by 
positive  evidence  of  persons  who  were  in  a  position  to  have  seen  and 
did  see  the.  lights,  and  is  entitled  to  greater  weight  than  that  of  mere 
negative  witnesses,  who  say  they  did  not  observe  the  lights.  The 
Thingvalla,  i  C.  C.  A.  87, 48  Fed.  7.64 ;  The  Michigan,  1 1  C.  C.  A.  187, 
63  Fed.  280;  Green  V.  Compagnia  Generale,  etc.,  42  C.  C.  A.  580, 102 
Fed.  650.  Moreover,  it  should  not  be  readily  inferred  that  this  barge, 
then  in  command  of  its  owner,  would  have  been  guilty  of  the  gross 
neg^gence  of  navigating  without  its  lights,  which  would  have  been  of 
such  serious  consequences  to  it  The  Gate  City  (D.  C.)  90  Fed.  314, 
317- 

Second.  It  will  not  be  necessary  to  pass  upon  all  the  various  faults 
alleged  against  the  steamer  by  the  tug  and  tow,  respectively,  but  rather 
to  deal  generally  with  them.  The  tug  and  tow  occufHcd  the  position 
of  an  incumbered  vessel,  and  a  duty  was  impraed  upon  the  steamer, 
having  full  control  of  its  own  movements,  to  keep  out  of  the  my,  and, 
if  need  be,  to  stop  and  reverse  its  engines ;  and  this  obligation  was  the 
more  incumbent  as  the  steamer  itself,  only  a  few  minutes  beforo  the 
collision,  was  standing  lashed  to  its  own  pier.  The  obligation  upon  it 
was  a  positive  one,  and  no  risks  or  hazards  should  have  been  taken  as 
to  its  course ;  and  for  any  error  in  this  regard  it  is  clearly  liable.  The 
Syracuse,  9  Wall.  672,  675,  19  L.  Ed.  783;  The  Mayumba  (D.  C.)  21 
Fed.  476;  The  B.  B.  Saunders  {C  C.)  25  Fed.  727;  The  Aller,  20 
C.  C.  A.  79,  73  Fed.  875 ;  The  Lucy,  20  C.  C.  A.  660,  74  Fed.  572 ; 
The  New  York,  175  U.  S.  187.  207,  20  Sup.  Ct.  67,  44  L.  Ed.  126. 
The  steamer's  conduct,  under  the  circumstances  of  this  case,  according 
to  her  own  theory,  could  only  be  justified,  if  at  all,  by  the  exercise  of 
extreme  care  on  her  own  part,  when  it  is  remembered  that  she  was 
mistaken  in  supposing  that  the  pathway  was  clear  down  the  eastern 
side  of  the  channel,  and  that,  on  the  contrary,  before  she  had  proceeded 
four  lengths  of  the  steamer  from  her  pier,  she  became  entangled  with 
the  tug  and  tow.  By  the  exercise  of  proper  care  on  her  part,  she  could 
easily  have  seen  the  blocked  condition  of  the  channel  just  ahead  of  her 
before  or  at  the  time  she  left  the  pier ;  and  upon  having  observed,  as 
she  admits  she  did,  the  lights  ahead,  indicating  the  presence  of  a  tug 
and  tow,  and  having  signaled  the  same,  she  should  not  have  approached 
it  in  such  close  proximity  as  not  to  have  been  able  to  avoid  colliding 
with  it.  Her  stopping  and  reversing  her  engines  did  not  take  place  in 
time  to  avert  the  collision,  as  it  manifestly  would  have  done  with  a 
tug  standing  still  and  a  barge  moving  only  with  its  own  momentum  and 
against  the  tide.  The  cross  signals  given  by  the  tug,  and  alleged  as 
one  of  the  faults  against  it  by  the  steamer,  do  not  appear  to  have  affect- 
ed the  collisicHi,  so  far  as  the  steamer  was  concerned ;  for,  while  the 
libelant's  evidence  and  that  of  the  tug  tends  strongly  to  show  tliat  these 
sigfnals  were  given  in  time  to  have  enabled  the  steamer  to  avoid  the 
collision  by  going  to  port  and  passing  down  the  western  side  of  the 
channel,  still  the  steamer's  contention  is  that  the  vessels  were  prac- 
tically in  collision  when  the  signals  were  given.    Upon  the  assumption 
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that  these  signals  should  hare  been  given  earlier,  or  that  danger 
signals  should  have  been  sounded,  in  either  evej^t  the  steamer  would 
not  be  excused  for  leaving  its  wharf,  and  moving  out  into  a  blocked 
channel,  only  a  few  hundred  yards  away  from  it,  at  such  speed  as  to 
be  imable  to  control  its  own  movements. 

Third.  Coming  to  the  faults  assigned  against  the  tug  Curtin.  Being 
in  charge  of  a  tow,  it  occupied,  as  before  stated,  the  position  of  an  in- 
cumbered vessel,  and  as  to  many  matters  would  be  relieved  of  liability. 
Still  this  did  not  relieve  it  from  all  responsibility,  or  from  the  exercise 
of  that  care  and  caution  that  a  due  regard  of  the  rights  of  others  re- 
quired. It  was  navigating  a  narrow  and  a  much  frequented  channel, 
on  a  dark  night,  at  the  time  that  it  was  known  that  the  ou^;otng  steam- 
ers, usually  passed;  and  having  elected  to  take  the  eastern,  instead  of 
the  western,  side  of  the  channel  irom  Lambert's  Point  up  to  Norfolk, 
which  placed  it  in  the  direct  pathway  of  outgoing  vessels,  it  should 
have  exercised  extraordinary  care  in  bringing  in  a  tow  of  the  length 
and  character  of  the  one  in  question.  The  Mary  McWilliams  (D.  C.) 
47  Fed.  333;  The  Plover  (D.  C.)  lOO  Fed.  883.  The  law  imposed 
upon  the  tug  the  duty  to  exercise  reasonable  care  and  caution  and 
maritime  skill  in  everything  relating  to  the  safe  anchcnage  of  the  barge 
until  the  work  in  hand  was  accomplished,  and  for  any  negligence  on  its 
part  in  this  regard  it  was  liable  to  those  sustaining  injury  thereby. 
The  Syracuse,  12  Wall.  167,  20  L.  Ed.  382 ;  The  Margaret,  94  U.  S. 
494,  24  L.  Ed.  146;  The  James  Jackson  (D.  C.)  9  Fed.  614;  The 
Annie  Williams  (D.  C.)  20  Fed.  867.  Upon  reaching  Nottingham  & 
Wrenn's  wharf,  and  finding  its  pathway  in  part  obstructed  by  an 
anchored  vessel,  which  necessarily  threw  it  further  to  mid-channel,  the 
tug  ought  not  to  have  attempted  at  that  place,  under  such  circum- 
stances, to  have  still  further  obstructed  the  channel  by  sheering  the 
barge  of  its  tow  in  collision  t)ut  to  anchor  as  it  did.  This  conduct  on 
its  part  monopolized  more  of  the  fairway  of  the  channd  than  was 
reasonable,  and  at  least  imposed  upon  it  (assuming  that  room  enough, 
at  that  particular  time,  was  left  for  the  outgoing  shipping  to  pass  to 
port,  and  down  the  western  side  of  the  channel,  instead  of  to  starboard) 
the  obligation  to  take  every  possible  precaution,  and,  if  need  be,  to 
give  danger  signals,  upon  the  steamers  approaching  it,  in  order  to 
avoid  injury  to  others. 

It  follows  from  what  has  been  said  that  the  barge  Mcllvaine  was 
free  from  fault,  and  that  the  collision  was  the  result  of  the  joint  ne^- 
gence  of  the  steamship  Alabama  and  the  tug  Ctutin ;  and  a  decree  may 
be  accordingly  so  entered,  dividing  the  damages  between  theno,  with 
costs  against  the  tug  and  steamer. 
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(District  Court,  D.  Bfassachnsetts.  Mareb  2%  1002.) 
No.  1^1. 


1.  BARUtDPTCT— FxaSONB  EUTITLBD  TO  PROVB  CLAIHB. 

One  partner  iold  ont  to  his  copATtJxer,  peadhig  tlie  liuolTency  of  the 
firm,  receiving  notes  in  payment  for  his  intereaL  Two  montiis  later  the 
continuing  partner  filed  a  Tolontarjr  petition  in  bankmptcj.  Tha  aaaeta 
In  his  hands  were:  (a)  Proceeds  of  the  sale  of  tlie  bnslness  plant  for- 
ma^ owned  by  the  Arm;  <b)  proceeds  of  the  cidlectlon  of  debts  arising 
from  tha  salt  ot  goods  sold  to  tiie  flrm;  (c)  proceeds  of  a  contingent  In- 
twest  In  real  estate  inherited  by  the  bankrupt:  (d)  money  received  by 
the  bankrupt  for  goods  sold  by  talm  after  the  firm  was  dlss(Hved.  Oer- 
tatn  joint  creditors  proved  claims  against  the  bankrupt.  that  tbe 

retiring  partner  could  not  prove  his  notes,  since  to  permit  blm  to  do  so 
would  permit  him  to  compete  with  his  own  creditors. 

&  Bahb— PABTRKitflHip— Rbtihbmbbt  ov  Heiibui— Bankrvfivt  ov  GoBTraiT- 
iNo  Partner— Disposition  of  Assets. 

In  such  case,  the  property  belonging  to  the  Crm  at  the  time  of  the  dis- 
solution should  be  applied  by  the  trustee  first  to  tbe  payment  of  firm 
creditors,  the  sepamte  estate  of  the  bankrupt  should  be  applied  first  to 
tiie  payment  of  his  separate  debts,  and  any  surplus  In  either  fund  should 
then  be  applied  on  the  other,  as  ^vlded  In  Bankr.  Act,  I  &f. 


Bankr.  Act;  |  Bb,  providing  that,  If  one  partner  only  is  adjudged  bank- 
mpt,  the  partnership  property  shall  not  be  administered  In  bankruptcy, 
exc^  by  consent  of  the  other  partners,  has  no  application  to  such,  a 
case^ 

In  Bankrupt^. 
James  H.  Sisk,  pro  se. 

Richard  L.  Sisk,  for  certain  partnership  creditors. 
Sullivan  &  Dennis,  for  Brown. 

LOWELL,  District  Judge.  The  bankrupt  was  formerly  in  partner- 
ship with  one  Brown,  doing  business  under  the  firm  name  of  Brown 
&  Denning,  up  to  August  22,  1899.  On  that  date  they  were  insolvent, 
and  may  be  supposed  to  have  known  their  &iancial  condition.  On  that 
date  Brown  sold  all  his  interest  in  the  partnership  to  the  bankrupt,  and 
received  from  the  bankrupt  eight  promissory  notes,  of  $100  each,  with- 
out interest,  payable,  respectively,  in  two,  three,  four,  five,  six,  seven, 
eight,  and  nine  months.  On  October  25,  1899,  the  bankrupt  filed  his 
voluntary  petition.  At  that  time  the  firm  was  indebted  to  the  amount 
of  about  $1,100.  The  assets  in  the  bankrupt's  hands  were:  (a)  Pro- 
ceeds of  the  sale  of  the  business  plant  formerly  owned  by  the  firm  and 
transferred  to  the  bankrupt  as  above  set  forth;  (b)  proceeds  of  the 
collection  of  debts  arising  from  the  sale  of  goods  by  the  firm;  (c) 
proceeds  of  a  contingent  interest  in  real  estate  inherited  by  the  bank- 
rupt ;  (d)  money  received  for  goods  sold  by  the  bankrupt  after  the 
partnership  was  dissolved.  Brown  proved  the  promissory  notes 
above  stated  without  objection.  The  trustee  moved  to  expunge  the 
claim,  whidi  motion  the  referee  allowed,  and  the  claim  was  expunged. 
Brown  now  sedcs  a  review. 
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It  is  plain  that  the  bankrupt's  former  partner  cannot  be  allowed  to 
prove  in  this  case.  To  permit  him  to  do  so  would  permit  him  to  com- 
pete with  his  own  creditors.  Under  a  separate  commission  like  this, 
joint  creditors  may  prove,  and,  at  the  least,  they  may  share  in  the  sur- 
plus of  the  separate  estate  after  payment  of  the  separate  debts.  There 
are  joint  creditors  in  this  case  who  have  proved,  and»  tmtil  the  claims 
of  the  joint  creditors  are  settled.  Brown  cannot  share  in  the  distribu- 
tion of  his  former  partner's  estate.  Lowell,  Bankr.  §  133 ;  Amsinck  v. 
Bean,  22  Wall  395,  402,  22  L.  Ed.  801.  There  is  nothing  in  section 
5g  of  the  act  to  oiange  this  well-established  rule. 

Certain  creditors  ot  the  finn  seek  to  prove  tfaeir  claims  against  the 
bankrupt  individually,  and,  together  with  the  separate  creditors,  to 
share  in  the  estate  now  in  the  hands  of  this  court.    If  they  are  to  be 
treated  as  joint  creditors  only,  and  if  all  the  assets  are  to  be  treated  as 
separate  assets,  they  will  be  entitled  only  to  come  upon  the  surplus  after 
payment  of  the  separate  debts.    In  re  Wilcox  (D.  C.)  94  Fed.  ^4.  In 
Re  Johnson,  Fed.  Cas.  No.  7,369,  a  Lowell,  129,  it  was  decided  that 
joint  creditors  could,  even  after  bankruptcy,  so  assent  to  the  bankrupt's 
undertaking  to  pay  the  firm  debts  as  to  make  themselves  separate 
creditors  of  the  bankrupt,  and  thus  to  share  alike  with  separate  credit- 
ors in  the  separate  estate.    In  the  same  case  it  was  intimated  that  the 
conveyance  of  the  firm  assets  to  one  partner  was  a  fraudulent  pref- 
erence, which  could  be  set  aside  in  bankruptcy,  and  that  thus  the 
assets,  which  originally  belonged  to  the  firm,  could  be  brought  back 
into  the  estate.    If  both  these  propositions  are  true,  there  will  be  con- 
fusion in  working  them  out  together.   Each  joint  creditor  will  have 
an  election  (i)  to  come  with  the  separate  creditors  upon  the  separate 
estate,  including  that  formerly  joint,  or  (2)  to  have  the  assets  mar- 
shaled, and  come  with  the  other  joint  creditors  upon  the  fonner  joint 
estate.    It  seems  that  a  former  joint  creditor,  who  has  elected  to  be- 
come a  separate  creditor  of  the  bankrupt,  assents  to  the  conversion  of 
the  joint  into  separate  assets,  and  is  permitted  to  come  upon  the  con- 
verted estate  as  a  separate  creditor.    On  the  other  hand,  a  creditor 
who  procures  the  avoidance  of  the  conversion  and  a  marahaling  of  the 
assets  comes  as  a  joint  creditor  upon  the  property  thus  rettu*ned  to  the 
joint  estate,  and  it  is  hard  to  see  how  accounts  can  be  kept  which  treat 
the  same  property  as  joint  property  for  the  payment  of  some  claims 
and  as  separate  property  for  the  payment  of  others.    See  St.  Mass. 
1865,  c.  113;  Bucklin  v.  Bucklin,  97  Mass.  256. 

There  are  considerable  difficulties  in  dealing  with  joint  estate  under 
a  separate  commission.  See  In  re  Wilcox  (D.  C.)  94  Fed.  84.  As 
was  there  pointed  out,  courts  of  bankruptcy  at  one  time  permitted  the 
creditors  of  the  bankrupt,  whether  joint  or  separate,  to  come  upon  all 
the  estate  in  the  assignee's  hands,  both  joint  and  separate,  and  share 
in  it  alike,  unless  application  was  made  for  a  separation  of  accounts. 
This  application  had  originally  to  be  made,  not  to  the  court  of  bank- 
ruptcy, but  to  a  court  of  equity.  Some  courts  of  bankruptcy  in  this 
country  have  held  that  the  distribution  of  joint  estate  among^  joint 
creditors,  and  of  separate  estate  among  sniarate  creditors,  is  confined 
to  cases  where  the  comniission  is  joint.  See  94  Fed.  105.  The  con- 
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trary  was  held  by  this  court  in  Re  Wilcox,  and  the  principle  was  treated 
as  of  general  application,  at  least  under  the  provisions  of  this  bankrupt 
act.  The  court -has,  therefore,  to  consider  if  the  assets  in  the  bank- 
rupt*s  hands  which  came  from  the  firm  are  to  be  treated  as  converted 
by  the  transaction  of  August  22d,  or  if  the  conversion  was  avoided  by 
the  adjudication  October  25th. 

It  is  somewhat  difficult  to  construe  the  conversion  as  a  preference 
within  the  terms  of  section  60  of  the  act.  Under  section  60  only  that 
is  a  preference  which  enables  a  creditor  to  obtain  a  greater  percentage 
of  his  debts  than  other  creditors  of  the  same  class.  If  creditors  are 
thus  classified  exclusively  with  re^rd  to  the  priorities  established  by 
section  64,  then  the  conversion  of  joint  into  separate  estate  is  a  {H'efer- 
ence;  but  it  is  at  least  doubtful  if  joint  and  separate  creditors  are 
"creditors  of  the  same  class."  If  they  are  not,  then  the  converuon 
does  not  enable  any  creditor  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class.  The  conversion  enables 
creditors  of  the  separate  class  to  be  paid  in  full,  while  depriving  credit- 
ors of  the  joint  class  of  any  payment  whatsoever.  Even  in  England, 
however,  the  rule  in  Ex  parte  Ruffin,  6  Ves.  119,  is  .subject  to  an  ex- 
cepti(Xi  where,  as  here,  partnership  and  partners  were  insolvent  at  the 
time  of  the  conversion.  Lindl.  Partn.  (2d.  Ed.)  *338.  As  to  the 
American  rule,  see  Lowell,  Bankr.  §  139.  Moreover,  section  5g  of  the 
bankrupt  act  was  intended,  I  believe,  to  clear  up  the  whole  matter,  and 
to  permit  the  court  to  deal  with  conversions  of  this  kind  so  as  not  only 
to  prevent  preference  in  the  technical  meaning  of  that  word,  but  also 
so  as  to  "secure  the  equitable  distribution  of  the  property  of  the  several 
estates."  Lowell,  Bankr.  §  468;  In  re  Gillette  (D.  C.)  104  Fed.  769; 
In  re  Shapiro  (D.  C.)  106  Fed.  495.  That  it  is  highly  inequitable  in 
this  case  to  permit  what  was  joint  estate  before  the  dissolution  of  the 
partnership  to  be  treated  as  separate  estate  in  the  distribution  of  the 
bankrupt's  effects  is  plain.  To  permit  the  joint  creditors  to  come, 
alike  with  the  separate  creditors,  upon  the  whole  estate,  even  if  ad- 
missible, seems  to  me  to  cut  the  knot,  rather  than  to  untie  it  The 
trustee  should  be  directed  to  keep  separate  accounts,  the  property  be- 
longing to  the  firm  at  the  time  of  the  dissolution  of  the  partnership  on 
August  22d  should  be  applied  first  to  the  payment  of  the  joint  debts, 
and  the  separate  estate  of  the  bankrupt  should  be  applied  first  to  the 
payment  of  the  separate  debts.  If  there  is  any  surplus  in  either  fund, 
that  is  to  be  distributed  as  provided  in  section  5f.  It  is  true  that  sec- 
tion 5h  provides  that,  if  one  partner  only  is  adjudged  bankrupt,  the 
partnership  property  shall  not  be  administered  in  bankruptcy  unless  by 
consent  of  the  other  partners ;  but  that  provision  has  plainly  no  applica- 
tion to  the  case  at  bar. 

The  case  is  remanded  to  the  referee,  with  instructions  to  proceed  in 
accordance  with  this  opinion. 
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In  re  WELLS. 


(District  Conrt.  W.  D.  HlssoDri,  G.  D.   Febrnarr  24.  1002.) 

L  BAHKRDPTCy— JlJRrSDfClION  Of  CODRT  OF  BaNKHUPTCV— PllOPERTT  ClAIUED 
BY  ThIHD  PKItSOHS. 

The  flling  of  a  petition  in  InToIuntary  baiikniittc?-  does  not  of  Itadf 
▼est  tbe  court  of  bankruptcy  with  jurfsdlctioo  over  all  property  then  in 
tbe  posBeaslon  of  the  bankrupt,  wbetber  owned  by  hlw  or  not,  to  tbe 
radUBlon  of  the  Jurisdiction  of  a  Btate  court  to  try  tbe  title  to  racb 
property. 

t,  Samb— Enjoihiho  Sorr  in  State  Court— T-riokitt  of  JuRiBDicnfix. 

On  the  day  following  the  filing  of  a  petition  In  Invdlnntary  banfcmptcy 
against  a  debtor,  and  before  any  action  had  been  taken  by  the  coiurt, 
a  corporation  comnjenced  an  action  In  replevin  in  a  state  court  to  recoTer 
property  of  which  It  claimed  to  be  the  owner,  but  which  was  lo  the 
possession  of  the  bankrupt,  and  such  property  was  taken  under  tbe  writ 
of  replevin.  Subsequently  tbe  court  of  bankruptcy  nppoluted  a  receiver, 
nuide  an  adjndicatlou,  and  appointed  a  trustee.  Held,  that  it  did  not 
acquire  Jurisdiction  over  tbe  property  wbtch  had  been  taken  on  the  writ 
of  replevin,  and  which  was  never  In  its  possession,  and  was  not  autbw- 
Ized  to  enjoin  the  further  prosecution  of  tbe  action  In  the  state  court, 
and  compel  the  plaintiff  therdn  to  aubmit  Its  claims  to  Its  own  Jmlsdlc- 
tion. 

In  Bankruptcy.  On  bill  by  the  trustee  for  an  injunction  to  restrain 
further  proceedings  in  an  action  in  a  state  court. 

Willard  P.  Hall,  for  trustees. 

James  S.  Botsfnrd  and  Sangree  &  Lamni,  for  McFarland  Carriage 
Company. 

McPHERSON,  District  Judge.  The  petition  by  creditors  was  filed 
in  this  court  on  the  8th  day  of  November,  1900,  against  Charles  B. 
Wells,  in  involuntary  bankruptcy  proceeding^.  An  injunction,  war- 
rant, or  process  was  not  asked  for.  Wells  was  adjudicated  a  bank- 
rupt on  the  26th  day  of  November,  1900,  on  the  confession  of  his, 
filed  November  8,  1900,  that  he  had  committed  tlie  act  of  bankruptcy 
charged.  November  10,  1900,  a  receiver  was  appointed  by  the  referee. 
On  the  same  day  (November  8,  1900)  that  the  proceedings  in  bank- 
ruptcy were  instituted,  the  McFarland  Carriage  Company  prepared  a 
petition  in  replevin  against  Wells  to  recover  certain  personal  property 
in  his  possession,  but  which,  as  alleged,  belonged  to  the  carriage  com- 
pany. The  petition  in  replevin  was  filed  in  the  circuit  court  of  Pettis 
county  on  the  following  day  (November  9,  1900),  and  on  that  day  the 
writ  of  replevin  was  issued,  and  on  that  day  served,  and  on  that  day  the 
property  in  Question  was  reduced  to  the  physical  possesion  of  the 
state  court.  To  restate  the  case,  after  the  petition  in  bankruptcy  was 
filed,  but  before  the  receiver  was  appointed,  and  before  the  adjudica- 
tion of  bankruptcy,  the  state  court  took  possession  of  the  property  now 
in  controversy.  The  trustee,  by  direction  of  the  referee,  appeared  in 
the  state  court,  and  asked  leave  (which  was  granted)  to  defend  against 
the  action  in  replevin.  He  filed  his  answer  therein  a  year  or  more  ago. 
The  trustee  now.  files  in  this  court  his  bill  in  equity,  asking  that  the 
carriage  company,  by  writ  of  injunction,  be  enjoined  from  the  further 
prosecution  of  the  replevin  action  in  the  state  court,  and  that  the  car- 
riage company  be  commanded  to  deliver  possession  of  the  proper^ 
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taken  under  the  writ  of  replevin,  over  to  the  trustee,  and,  if  the  prop- 
erty cumot  be  ddiveredi  that  the  carriage  company  be  required  to  ac- 
count to  the  trustee  for  the  value  thereof.  The  question^  therefore,  is, 
does  the  61ing  in  this  court  of  a  petitioner  in  involuntary  bankruptcy, 
of  itself,  and  before  any  order  is  made  by  this  court,  give  this  court 
jurisdiction  of  all  the  property  then  in  the  possession  of  the  bankrupt, 
whether  by  him  owned  or  not  ?■  And  if  the  bankrupt  then  has  posscs- 
siop  of  the  property,  but  not  owned  bv  him,  or  the  question  of  owner- 
ship is  disputed,  must  the  claimant  have  the  question  of  ownership 
adjudicated  by  this  court,  and  to  the  exclusion  of  the  state  court,  which 
has  taken  possession  of  the  proper^  for  adjudication? 

All  agree  that  the  court,  state  or  federal,  which  first  takes  possession 
of  the  property,  retains  the  possession  and  the  junsdiction.  This  is 
elementary,  and  cases  need  not  be  cited  to  emphasize  the  proposition. 
But  the  trustee,  by  counsel,  argues  that  the  "possession"  does  not 
mean  physical  possession.  This  coiut,  by  any  of  its  officers,  never  has 
had  physical  possession  of  the  property.  And  the  decision  of  this 
question  requires  a  construction  of  the  bankrupt  statute  of  1898. 
Counsel  for  the  trustee  insists  that  the  mere  filing  of  the  petition  in  in- 
voluntary bankruptcy  is  notice  to  the  world,  and  no  other  court  must 
interfere  with  any  property  then  in  the  possession  of  the  bankrupt,  and 
that  any  subsequent  interference  by  a  state  court  is  avoided  and  nulli- 
fied by  the  subsequent  adjudication  of  bankruptcy  of  the  debtor.  I 
decline  to  so  hold,  and  for  reasons  which  seem  to  me  conclusive.  Con- 
flicts between  courts  over  the  same  property  should  at  all  times  be 
avoided,  if  possible,  because  at  times  such  conflicts  are  unseemly.  The 
mistake  is  constantly  being  repeated,  and  sometimes  by  lawyers,  by 
asserting  that  the  United  States  courts  are  greater  and  more  com- 
manding than  the  state  courts.  I  cannot  agree  to  this.  The  state 
courts  are  courts  of  general  jurisdiction,  while  a  federal  court  is  one 
of  limited  jurisdiction.  Of  course,  when  a  federal  court  once  acquires 
jurisdiction,  then  such  jurisdiction  becomes  complete.  And  it  is  true 
that  on  some  questions  the  federal  courts  have  exclusive  jurisdiction, — 
such  as  in  admiralty  and  other  cases.  Under  some  of  the  old  bank- 
ruptcy statutes  such  has  been  the  case.  But  it  is  not  so  under  the  act 
of  1898.  But  little  is  gained  by  reviewing  the  decisions  of  the  differ- 
ent state  supreme  courts  or  of  the  federal  trial  courts.  Such  decisions 
are  not  binding  on  this  court,  and  are  in  conflict,  and  cannot  be  recon- 
ciled. And  no.  great  headway  is  made  by  reviewing  the  dicta  of  the 
writers  of  opinions  of  the  cases  in  the  supreme  cotut.  But  light  has 
been  given  us  by  six  cases  decided  by  the  supreme  court:  Bardes  v. 
Bank,  178  U.  S.  524,  20  Sup.  Ct.  1,000,  44  L.  Ed.  1175.  That  case  was 
a  thoroughly  considered  one.  The  object  sought  in  that  case  was,  in 
one  respect,  just  the  same  as  in  the  case  at  bar,  viz.,  the  trustee  wanted 
to  reduce  to  physical  possession  property  which  was  not  in  his  hands, 
but  to  which,  as  he  alleged,  he  was  entitled.  And  the  supreme  court 
held  that  the  trustee  must  litigate  the  matter  in  a  state  court;  which 
state  court  would  have  exclusive  jurisdiction  unless  the  adversary  to 
the  trustee  would  consent  to  come  into  the  federal  court.  The  lan- 
guage of  the  opinion  in  that  case  has  been  criticised,  but  the  holding 
of  the  court  in  that  case  stands.  Mitchell  v.  McClure,  178  U.  S.  539,  20 
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Sup.  Ct.  1000,  44  L.  Ed.  1182;  Hicks  v.  Knost,  178  U.  S.  541,  20  Sup. 
Ct.  1006,  44  L.  Ed.  1 183.  These  two  cases  follow  the  Bardes  de- 
cision. In  White  v.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44 
L.  Ed.  1183^  the  supreme  court  held  that  property  in  the  possession 
of  the  bankrupt  when  he  was  adjudicated  a  bankrupt,  and  subsequently 
seized  by  replevin  proceeding^  in  a  state  court,  could  be  recov^ed  by 
a  proceeding  in  the  federal  court.  Bryan  v.  Bemheimer,  181  U.  S. 
188,  21  Sup.  Ct.  557,  45  L-  Ed.  814,  shows  this  state  of  facts:  The 
debtor  made  an  assignment  for  the  benefit  of  creditors.  Then  proceed- 
ings in  bankruptcy  were  brought.  After  the  filing  of  the  petition 
in  bankruptcy,  the  assignee  in  the  state  insolvent  law  proceedings  sold 
some  of  the  debtor's  property.  Subsequently,  the  adjudication  in 
bankruptcy.  Still  later,  proceedings  were  instituted  in  the  federal 
court  to  recover  the  property  thus  sold.  And  the  purchaser  appeared 
in  the  federal  court,  and  asserted  his  claim  to  the  property,  and  it  was 
held  that  the  property  belonged  to  the  estate  in  bankruptcy.  It  will 
be  observed  that  the  purchaser  surrendered  himself,  without  protest, 
to  the  jurisdiction  of  the  federal  court.  That  this  is  what  gave  the 
federal  court  jurisdictioji  is  apparent  from  the  case,  and  is  specifically 
stated  in  a  paragraph  ofi  page  197,  l8l  U-  S.,  and  page  560,  21  Sup. 
Ct.,  25  L.  Ed.  814.  Of  course,  ^e  federal  court  in  such  a  case  has 
jurisdiction,  and  would  have  in  the  case  at  bar  if  the  carriage  company 
would  consent.    But  it  protests.    Mueller  v.  Nugent,  22  Sup.  Ct. 

269,  46  L.  Ed.  ,  was  a  case  where  the  agent  of  the  bankrupt  had  the 

property.  He  sold  the  property  as  the  agent  of  the  bankrupt,  and  did 
not  hold  it  adversely  to  the  bankrupt.  And  what  the  supreme  court 
held  was  that  where  property  passed  into  the  hands  of  a  psuty  as  agent 
of  the  debtor,  even  before  the  petition  in  bankruptcy  was  filed,  the 
federal  district  court  could,  by  orders  and  contempt  proceedings,  oserce 
the  surrender  of  such  property  to  the  trustee  in  bankruptcy.  And  this 
is  emphasized  by  the  record,  wherein  it  is  shown  that  aner  the  case  had 
been  tried,  and  was  about  being  decided,  the  claimant  wanted  to  change 
his  pleadings,  and  allege  that,  instead  of  holding  the  property  as  agent 
of  the  debtor,  he  held  it  adversely,  and  this  was  denied,  ^d  I  l^ve 
no  doubt  but  that  it  was  denied  because,  if  he  were  an  agent  of  the 
debtor,  the  court  had  jurisdiction,  but  if  he  held  it  adversely  the  court 
did  not  have  jurisdiction,  although  this  is  my  notion  only.  The  fore- 
going is  what  has  been  held  by  the  supreme  court.  And  all  of  these 
holdings  are  consistent  one  with  another,  and  inconsistent,  in  my 
judgment,  with  the  contentions  of  the  trustee  in  the  case  at  bar. 

But  as  an  independent  question,  without  these  holdings  of  the  su- 
preme court,  I  would  regard  it  my  duty  to  deny  the  injunction  herein. 
The  act  of  1867  carried  with  it  many  evils,  real  or  supposed.  One  of 
such  evils  was  its  oppressive  and  expensive  features.  The  estates 
were  eaten  up  by  a  most  vicious  fee  system.  The  litigation  was  all, 
or  practically  all,  in  the  federal  courts,  generally  sitting  at  a  great  dis- 
tance from  the  debtor,  the  claimants,  and  the  witnesses.  It  was  the 
purpose  of  the  present  statute  to  correct  this,  and  linut  the  fees  and  ev 
penses,  and  have  the  greater  part  of  the  litigation  where  the  parties  re- 
sided. Under  the  former  statute,  the  title  to  all  property  passed  upon 
the  mere  filing  of  the  petition.   The  judiciary  committee  of  the  house, 


ICABYIN  r.  UNITJED  STATCa. 


225 


in  reporting  the  bill  which  became  the  present  statute,  called  attention 
to  this  evO,  and  said  that  it  was  corrected  by  pas»ng  the  title  as  of  the 
date  of  adjudication.  And  such  is  the  language  of  the  sUtute.  And 
if  this  is  not  so,  see  what  we  have :  A  petition  is  filed.  The  debtor 
can,  and  often  does,  deny  the  commission  of  the  alleged  act  of  bank- 
ruptcy. He  can  demand  a  trial  by  jury,  and  perhaps  never  be  ad- 
judicated a  bankrupt.  This  takes  months.  The  petitioning  creditors 
can  obtain  an  injunction  and  keep  the  property  intact.  But  in  this 
case  the  creditors  kept  quiet  and  avoided  such  expense  and  liability. 
Now  in  the  meantime  can  it  be  possible  that  nothing  can  be  done  by 
the  debtor  or  by  any  other  court? 
The  writ  of  injunction  is  denied. 


MARVIN  T.  DNITED  STATES. 

(District  Court;  D.  Oonnectlcut    March  17.  1002.) 

L  OosTS— Fbb  Bill— Goitrt  RccoRDS—GxPBNsa  of  Gabtaob. 

Expemes  paid  for  cartage  of  court  Aockets,  fllet,  and  minute  txMks 
cannot  be  allowed  to  tbe  clerk,  but  tbe  Item  should  be  presonted  to  the^ 
attorney  general  by  tbe  marshal  tor  allowance  by  hlm«  under  the  bead 
of  "MlaoeUaneous  Bxp^uee,**  In  the  d^rtment  of  justice. 

%  BaVB— ClTAROB  VOR  COFT  OF  InDICTUBNT. 

A  cha^  for  a  copy  of  an  Indictmrat  fumlsbed  hj  the  derk  to  ac- 
ensed  at  fals  request,  but  uot  Bhown  to  hare  been  furnished  to  a  United 
States  marshal,  or  nadw  wder  ot  the  court,  cannot  be  allowed. 

S.  Same— Docket  and  Pinal  Hecohd  Fee. 

Where  an  accused  was  Indicted  In  a  federal  court  in  Texas,  and  was 
apprehended  in  Connecticut  and  brought  before  the  clerk  as  United 
States  commissioner,  bnt  the  question  of  bis  removal  was  referred  to  the 
district  judge,  wbo  admitted  accused  to  ball,  and  thereafter  ordered  his 
removal,  the  cleric  was  entitled  to  charge  docket,  final  record,  and  tran- 
script fees. 

4.  BaVB— OOFT  Fbbs. 

A  Clark  of  a  federal  court  la  entitled  to  charge  in  his  fee  bill  In  a  crim- 
inal case  for  copies  of  papers  furnished  to  United  States  attorneys  at 
tbeir  request,  but  he  cannot  charge  for  copies  of  an  order  excusing 
Jurors,  and  for  a  copy  of  estimated  costs  fnrulabed  to  a  collector  of  In- 
ternal revenua 

Ob  Sahb— Copies  of  Sdbfoekas— Wabrants  of  ARnBST~CoMFi.Ai]rrs. 

Since  proceedings  In  criminal  cases  before  United  States  commission- 
ers are  required  to  conform  to  the  state  practice,  and  in  Connecticut 
the  clerk  of  the  state  court  is  entitled  to  charge  for  copies  of  snbpcenas, 
warrants  of  arrest,  and  complaints.  e'Unlted  States  eommlssioner  Is  en- 
titled to  charge  for  such  Items  in  bis  fee  bllL 

ft.   SSJn— CSAROE  FOB  FDRXnEIBS  LiST  OF  WrrNBSSBS. 

A  charge  for  furnishing  a  list  of  witnesses  cannot  be  allowed  a  United 
States  commissioner,  tbe  requirement  being  fulfilled  by  sending  a  eops 
of  the  subpoena  with  the  ofl^cer's  return. 
7.  Bahb— Copt  of  Mittimus. 

Wbere  the  record  of  the  proceedings  In  a  criminal  case  shows  that  a 
mittimus  was  Issued,  a  copy  was  unnecessary,  and  the  United  Btatea 
commissioner  was  not  entitled  to  charge  therefor. 

6L  Samb— CoPiBs  OF  Rbcoqnizakces. 

Since  Rev.  St  i  1014.  requires  that  the  wlginal  recognizances  in  crim- 
inal eases  be  sent  up.'  a  commissioner  Is  not  entitied  to  charge  in  bis  fee 
bill  for  copies  thereof. 
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9.  Saub— Copt  or  MiTTiMua. 

A  clerk  of  a  federal  court  Is  entitled  to  charge  for  a  eertlfled  copr  of 
a  mlttlmiw  left  with  a  jailer. 

10.  Same— Unexflmhed  Chakgks. 

Where  Items  of  a  derk's  fee  bill  are  suspended  bj  the  department 
"for  explanation."  the  court  will  not  Interfere  to  enforce  allowance 
thereof  until  final  determination  bj  the  deiiartment 
IL  8ame~Cbbtificate8. 

Since  the  clerk  Is  required  to  make  duplicate  copies  of  orders  to  pny 
Jurors,  which  he  ia  required  to  keep  In  his  otSce  for  public  inspection, 
and  such  duplicates  should  be  authenticated  by  the  clerk's  certlfieati^ 
the  clerk  la  entitled  to  charge  for  such  certificates  In  his  fee  bill. 

1&  Baub — CopiBs  OF  Imterhooatories. 

A  clerk  Is  not  entitled  to  charge  In  his  fee  bill  for  making  copies  of 
intwrogatorles  In  depositions  In  a  criminal  case. 

18l  Same— Filutg  Defositioks  and  Exhibits— Coktiiioarctb. 

A  clerk  Is  entitled  to  charge  for  filing  and  marking  dqioaltloos  anil 
exhibits  In  a  criminal  case  and  for  continuances,  and  tills  tbongh  tiie 
date  of  each  term  at  which  such  contlnuanCas  were  taka  was  not  stated. 

11  Bamk— Itbwizbd  Statbmbnt. 

The  clerk  Is  not  required  to  furnish  an  Itemized  statement  of  diarges 
for  entering  in  his  minute  book  a  memorandum  as  to  court  bntfiiesa 
transacted,  and  the  hoar  of  adjournment  of  court,  as  a  condition  to  his 
right  to  the  allowance  of  his  fees  for  such  entries. 

to.  Same— Statdtks — Pbesektation  op  Cum  bepore  Suit. 

Acts  June  27  and  July  1,  1898  (2  Supp.  Rev.  St  pp.  81S,  880).  proTldlng 
that  no  suit  can  be  maintnined  by  any  United  States  officer  to  record- 
fees  UDlesB  an  account  therefor  has  been  presented  for  allowance  and 
acted  on  In  the  auditing  department,  huTing  no  retroactive  force,  a  cleric 
was  not  precluded  from  recoverlog  fees  In  a  suit  begun  before  tbe 
passage  of  the  act  by  reason  of  the  fact  that  through  luadrertence,  or 
by  reason  of  a  custom  to  postpone  such  charges  until  termination  of  the 
cause,  some  of  the  charges  included  in  the  action  liad  not  been  pre- 
sented. 

£.  £.  Marvin,  in  pro.  per. 
F.  H.  Parker,  U.  S.  Atty. 

TOWNSEND,  District  Judge.  The  first  item  is  for  cash  paid  for 
cartage  of  dockets,  files,  and  minute  books  to  and  from  New  Haven ; 
amount,  $i.6o.  This  charge  was  disallowed  by  the  department  on 
the  ground  that  the  marshal  has  the  custody  of  court  files,  and  should 
move  them,  if  necessary.  It  seems  clear  that  this  is  a  proper  expense, 
but  I  do  not  find  any  provision  for  its  payment  to  a  clerk.  This 
item  should  have  been  presented  to  the  attorney  general  by  the  mar- 
shal for  allowance  by  him,  under  the  head  of  Miscellaneous  Ex- 
penses," in  the  department .  of  justice.  The  first  item  is  disallowed. 
See  Instructions  to  U.  S.  Marshals,  Attorneys,  Clerks,  and  Commis- 
sioners, 1899,  p.  89  (instruction  562). 

Item  6.  The  first  charge  is  for  a  copy  of  indictment  furnished  by 
the  plaintiflf  to  an  accused  person  at  his  request,  and  claimed  to  be 
payable  under  the  rule  that  copies  furnished  to  United  States  mar- 
shals in  the  scope  of  their  duties,  or  under  the  order  of  the  court, 
are  chargeable.  It  does  not  appear  from  the  statement  that  the  copy 
was  furnished  to  a  United  States  marshal,  or  under  an  order  of  tlic 
court.  The  first  charge  is  therefore  disallowed.  U.  S.  t.  Van  Duzee, 
140  U.  S.  169,  II  Sup.  Ct.  758,  35  L.  Ed.  399.   The  second  charge 
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is  $1  for  docket  fee ;  final  record,  $3.15 ;  and  transcript  of  proceed- 
ings before  plaintiff  as  United  States  commissioner.  $3.45, — made  in 
the  case  of  United  States  v.  Teams.  This  item  docs  not  seem  to 
come  within  the  cases  cited.  Teams  came  into  this  district,  and  while 
here  was  indicted  in  the  United  States  district  court  at  Paris,  Tex., 
for  murder.  A  copy  of  the  warrant  was  brought  here,  and  accused 
was  brought  before  plaintiff  and  admitted  his  identity.  He  stated 
that  he  purposed  to  go  to  Texas  and  stand  trial,  but  did  tiot  wish 
to  be  sent  there  long  prior  to  the  date  of  trial.  The  matter  was 
brought  before  Judge  Shipman,  in  this  district,  who  refused  to  re- 
move accused  at  that  time,  whereupon  he  was  admitted  to  bail,  and 
the  hearing  was  adjourned  from  time  to  time  until  Judge  Shipman 
issued  a  removal  warrant,  and  admitted  accused  to  bail  on  the  re- 
moval warrant,  himself,  as  jpdge  of  the  district  court.  It  is  claimed 
the  admission  to  bail,  as  the  act  of  the  judge  of  the  court,  required 
a  docket  and  a  record  of  the  case  to  be  made  in  the  court.  This 
charge  is  allowed.  The  thh'd  charge,  $10.60,  includes  cq^es  of  pa- 
pers furnished  to  United  States  attorneys  at  their  request  in  criminal 
cases,  which  copies,  presumably,  were  necessary  to  enable  them  to 
prepare  their  cases  for  trial.  These  charges  are  allowed.  The  fourth 
charges,  of  75  cents  for  certified  copies  of  order  excusing  jurors,  and 
20  cents  for  copy  of  estimated  costs  furnished  to  a  collector  of  internal 
revenue,  are  disallowed,  as  there  appears  to  be  no  statutory  authority 
therefor. 

That  part  of  item  7  which  is  contested  by  the  government  is  for  a 
total  amount  of  $34.  This  includes  charges  for  copies  of  subpcenas, 
warrants,  complaints,  mittimuses,  recognizances,  and  witnesses.  The 
statutes  and  authorities  hold  that  proceedings  before  a  commissioner 
should  conform  to  the  state  practice.  Gen.  St.  Conn.  §  697;  U.  S. 
V.  Barber,  140  U.  S.  164,  11  Sup.  Ct.  749,  35  L.  Ed.  396;  U.  S.  v. 
Ewing,  140  U,  S.  142,  II  Sup.  Ct.  743,  35  h.  Ed.  388;  Marvin  v. 
U.  S.  (C.  C.)  44  Fed.  405,  410,  411 :  U.  S.  v.  Dundy,  22  C.  C.  A.  219, 
76  Fed.  355.  In  this  state  the  charges  for  copies  of  subpoenas,  war- 
rants of  arrest,  and  complaints  are  proper  ones,  and  are  therefore 
allowed.  The  charges  for  list  of  witnesses  are  disallowed,  as  the  re- 
quirement is  fulfilled  by  sending  copy  of  subpoena  with  the  officer's 
return.  As  to  the  mittimus,  it  appears  from  the  record  of  proceed- 
ings that  one  was  issued,  and  therefore  a  copy  was  unnecessary.  As 
to  recognizances  of  witnesses.  Rev.  St.  §  1014,  requires  that  the  orig- 
inal recognizances  should  be  sent  up.  The  charges  for  copies  of  mitti- 
mus and  recognizances  are  therefore  disallowed.  U.  S.  v.  Barber, 
140  U.  S.  167, 11  Sup.  Ct.  749,  35  L.  Ed.  396. 

Item  8.  Chai^  for  certified  copy  of  mittimus  left  with  jailer  is  al- 
lowed on  the  authority  of  Van  Duzee  v.  U.  S.  (D.  C.)  48  Fed.  643, 
651  (item  16);  Erwin  v.  U.  S.  (D.  C.)  37  Fed.  470,  487,  2  L.  R.  A. 
229  (item  15). 

As  to  item  10,  for  $2,  the  comptroller's  report  (152,913)  states  that 
this  charge  "is  suspended"  for  further  explanation.  By  the  auditor's 
report  (page  9,  item  18),  it  appears  that  this  item  has  never  been  ex- 
plained. "If  such  claims  are  presented  to  the  department  for  allow- 
ance, and  this  department,  in  the  exercise  of  its  discretion,  suspends 
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action  upon  them  until  proper  vouchers  are  furnished,  or  other  rea- 
sonable  requirements  are  complied  with,  the  courts  should  not  assume 
jurisdiction  until  final  action  is  taken.  So  long  as  the  claim  is  sus- 
pended and  awaiting  final  determination  in  the  department,  the  court 
should  not  be  called  on  to  interfere."  U.  S.  v.  Fletcher,  147  U.  S. 
664,  667,  13  Sup.  Ct  434,  37  L.  Ed.  322. 

Item  II  is  a  charge  of  $945  for  certificates  of  substance  of  orders 
to  pay  jurors.  The.  statute  requires  such  vouchers  and  accounts  to  be 
made  in  duplicate;  that  the  derk  shall  forward  the  originals  to  the 
proper  accounting  officers,  and  "retain  in  his  office  the  duplicates, 
where  they  shall  be  open  to  public  inspection  at  all  times."  If  the 
department  had  not  required  a  duplicate  copy,  or  that  such  duplicate 
copy  should  be  authenticated,' the  clerk  would  not  be  entitled  to  these 
fees.  U.  S.  V.  Van  Duzee,  140  U.  S.  i6q,  174,  11  Sup.  Ct.  758,  35 
L,  Ed.  399;  Jones  v.  U.  S.  (D.  C.)  39  Fed.  410,  412.  But  as  the 
copy  required  must  be  a  duplicate,  and  must  be  one  ^propriate  for 
public  inspection,  it  should  be  authenticated  at  least  by  the  certificate 
of  the  clerk.  This  item  is  allowed. 

Item  13,  for  filing  interrogatories  and  cross  interrogatories  attached 
to  a  commission  to  take  testimony  in  United  States  v.  Salt ;  making 
copies  thereof  for  the  use  of  the  court  in  hearing  on  allowance  of 
same,  60  cents ;  for  filing  and  marking  depositions  and  exhibits,  $1.50; 
total,  $2.10.  The  charges  for  copies  of  interrogatories,  60  cents,  are 
disallowed  on  the  ground  that  there  is  no  provision  therefor  in  the 
fee  bill.  The  charges  for  depositions  and  exhibits,  $1.50,  are  allowed. 
Goodrich  v.  U.  S.  (C.  C.)  35  Fed.  193 ;  U.  S.  v.  Van  Duzee,  140  U. 
S.  169,  II  Sup.  Ct.  758,  35  L.  Ed.  399. 

Item  16.  Charges  for  continuances,  90  cents,  are  allowed.  Kev. 
St.  §  828;  U.  S.  V.  Kurtz,  164  U.  S.  49,  17  Sup.  Ct.  15,  41  L.  Ed.  346. 
No  necessity  appears  for  stating  the  date  of  each  term. 

Item  17.  Charges  under  this  item  amoimt  to  $6;  and  are  for  enter- 
ing in  the  minute  book  a  memorandum  as  to  court  business  trans- 
acted and  the  hour  of  adjournment.  This  charge  was  suspended  for 
an  itemized  statement  of  same.  It  does  not  appear  that  any  such 
itemized  statement  is  required,  and  the  charge  is  allowed.  Erwin  v. 
U.  S.  (D.  C.)  37  Fed.  470,  2  L.  R.  A.  229. 

The  charges  in  items  18,  19,  and  20  are  for  charges  correct  in 
amount,  and  such  as  are.  allowed  in  the  ordinary  quarterly  accounts 
of  clerks.  Some  of  the  charges  were  omitted  from  the  plaintiff's  ac- 
counts through  inadvertence,  and  others  because  o(  his  custom  to 
postpone  such  charges  until  the  termination  of  the  cause.  They  have, 
however,  been  presented  in  a  supplemental  account,  and  approved  by 
the  court.  For  this  reason  these  items  have  not  been  presented  to 
or  passed  upon  by  the  auditing  department.  In  accordance  with 
the  provisions  of  acts  of  June  27  and  July  x,  1898  (2  Supp.  Rev.  St 
pp.  813,  880),  no  suit  can  be  maintained  by  a  United  States  officer  to 
recover  fees  unless  an  account  therefor  his  been  presented  for  allow- 
ance and  acted  upon  in  the  auditing  department.  This  suit,  however, 
was  commenced  prior  to  the  passage  of  said  statute.  The  statutes 
are  not  retroactive,  and  therefore  do  not  affect  plaimiff's  right  to  re- 
cover.  These  charges  are  allowed. 


Digitized  by 


in  BB  DBAKB. 


In  re  DRAKE. 


plstrlct  Gonrt,  D,  South  Oarolliia.   Marcb  21.  1802.) 


LiTOtitTHTAItT  BaHKBUFTCT— PBItSONn  ENOAGKD  CiUEPLT  IN  FaRUINO. 

On  an  issue  whether  defendant  was  "engaged  cblefly  in  farming," 
within  Bankr.  Act,  S  4,  excepting  such  persons  from  proceedings  in  In- 
Toluntary  bankruptcy,  it  was  shown  that  the  stationery  used  by  him  In 
otderlng  merchandise  had  the  words  "Merchant  and  Planter"  at  its  top, 
and  a  traveling  salesman  testified  that  in  outward  appearance,  etc.,  de- 
fendants place  of  tmslnesB  did  not  differ  from  an  ordinary  country  store. 
Hie  banlmipt  sbowed  that  he  lived  about  10  miles  from,  town;  that  be 
had  Bereral  large  plantations  under  cultivation;  that  about  one  third  of 
the  land  was  wortced  by  hired  labor,  another  third  on  sbaree,  and  the 
lemalning  third  let  for  a  stipulated  rental,  defendant  reserving  the  gen- 
eral control;  that  he  bought  all  the  fertilizers  and  provided  the  planta- 
tion supplies,  and  for  that  purpose  kept  what  he  called  a  "little  com- 
missary," selling  a  few  goods  to  outside  parties.  It  appeared  that  he 
and  his  brother  had  been  engaged  In  a  mercantile  business  on  the  feame 
premises  some  time  before,  which  ended  in  failure,  etc.  In  explanation 
of  the  printed  letter  heads,  defendant  satd  ta«  tbotfftht  Hof  "looked 
nice.**  A  bank  president  testified  that  he  loaned  defendant  about  $0,000 
per  year  for  his  'farming  business  and  nothing  for  his  mercantile  busi- 
ness, and  that  he  regarded  him  as  engaged  chiefly  In  farming.  Mer- 
chants testified  to  selling  him  goods  for  family  use.  His  neighbora 
testified  that  they  regarded  him  as  engaged  chiefly  In  farming,  etc 
Held,  that  defendant  was  not  subject  to  Involuntary  bankruptcy. 

In  Bankruptcy. 

Willcox  &  Willcox,  for  petitioners. 
Knox  Livingston,  for  respondent. 

BRAWLEY,  District  Judge.  The  only  question  in  this  case  is 
whether  J.  N.  Drake  is  a  person  "engaged  chiefly  in  farming,"  which 
the  answer  sets  up  as  a  defense  against,  the  petition  in  involuntary 
bankruptcy,  alleging  the  making  of  a  general  assignment  that  is  not 
denied.  On  the  part  of  petitioners  requisite  in  number  and  amount 
of  claims  it  is  proved  that  the  stationery  used  in  ordering  merchandise 
had  the  words,  "J.  N.  Drake,  Merchant  and  Planter,"  printed  and 
stamped  at  the  top  of  the  page ;  and  a  traveling  salesman  for  one  of 
the  largest  creditors  testifies  that  he  visited  the  premises  where  the 
mercantile  business  was  conducted,  and  that  in  all  outward  appearance 
and  in  the  character  of  the  goods  therein  it  did  not  differ  from  what 
is  ordinarily  known  as  a  country  store;  that  the  building  was  filled 
with  counters  and  shelves  and  an  iron  safe,  and  therein  differed  from 
the  class  of  buildings  known  in  the  country  as  "commissaries,"  where- 
in, according  to  the  custom  proved,  the  larger  planters  keep  the  sup- 
plies for  their  own  plantations.  On  the  part  of  the  alleged  bankrupt 
it  is  proved  that  he  lived  about  lo  miles  from  Bennettsville,  in  the 
county  of  Marlboro;  that  in  the  year  1891  he  had  under  cultivation 
Argyle  plantation,  containing  350  acres,  the  Covington  place,  con- 
taining 225  acres,  and  the  Lane  tract,  containing  85  acres,  the  title 
to  all  of  which  was  in  his  name,  and  a  tract  of  450  acres,  the  title  to 
which  was  in  his  children;  that  his  expectation  that  year  was  to 
raise  600  bales  of  cotton  upon  these  lands,  but,  owing  to  the  bad 
season,  the  lands  produced  only  about  300  bales,  and  the  testimony 
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makes  it  clear  that  a  like  disaster  attended  all  the  farming  operations 
in  that  section  of  the  state  during  that  year.  J.  N.  Drake  testifies: 
That  he  and  his  brother  conducted  a  mercantile  business  about  i8 
years  ago  upon  the  premises  described,  which  ended  in  failure.  That 
thereafter  he,  in  partnersmp  with  a  brother,  was  in  a  mercantile  busi- 
ness at  a  point  about  two  miles  distant,  which  firm  was  dissolved  in 
the  year  1899 ;  and  that  during  the  years  1900  and  190T  he  wa|  en- 
gaged chiefly  in  fanning,  and  was  not  engaged  in  any  mercantile  busi- 
ness, except  in  connection  with  his  farming  operations,  which  were 
conducted  substantially  as  follows :  About  one-third  of  thi  land  was 
cultivated  with  hired  labor,  at  stipulated  wages.  About  one-third 
of  it  was  farmed  upon  shares  of  the  crop.  In  some  cases  he  furnished 
all  0I  the  commercial  fertilizers,  and  fed  the  stock,  giving  to  the  la- 
borers one-third  of  the  crop.  In  some  cases,  where  the  laborers  were 
to  fi\^ish  otie-half  of  the  fertilizers  and  the  stock,  they  received  one- 
half  the  crop.  About  one-third  of  the  land  was  let  for  a  stipulated 
rental;  but  by  tontract  he  had  the  general  control,  direction,  and 
management  of  all  the  lands  cultivated,  as  well  of  that  for  which  he 
was  to  receive  a  stipulated  rental  as  of  that  wherein  he  employed 
the  laborers,  at  fixed  wages.  He  bought  all  of  the  fertilizers  for  all 
of  the  lands,  and  provided  the  plantation  supplies  for  all  of  the  la- 
borers and  tenants,  and  for  this  purpose  kept  what  he  calls  a  "little 
commissary" ;  these  supplies  being  kept  at  the  place  and  in  the  store- 
house where  he  and  his  brothers,  as  already  described,  had  formerly 
carried  on  a  countiy  store.  He  says  that  this  was  for  the  convenience 
and  benefit  of  his  farming  interests,  and  for  suppling  his  own  hands 
and  tenants,  and  that,  although  he  sold  a  few  goods  to  others  for 
cash,  whenever  parties  called  for  them,  he  did  not  advertise  or  other- 
wise solicit  business ;  that  all  of  the  fertilizers  bought  were  used  upon 
his  farm,  except  a  small  portion,  which  he  let  his  brother  have;  and 
that  the  groceries  and  other  goods  were  supplied  to  the  laborers  and 
hands  employed  upon  his  farms,  it  being  the  custom  of  the  couBtiy, 
and  necessary  to  the  conduct  of  farming  operations  upon  any  large 
scale,  for  the  landowner  to  keep  on  hand  and  supply  the  laborers 
with  such  groceries  and  other  articles  of  merchandise  as  were  re- 
quired. In  explanation  of  the  printed  letter  heads,  he  said  he  thought 
it  "looked  nice."  The  president  of  the  bank  at  Bennettsviiie  with 
which  Drake  did  business  testifies  that  for  several  years  he  had  loaned 
him  about  $5,000  per  annum  for  the  conduct  of  his  farming  opera- 
tions, taking  liens  on  his  crops ;  that  he  did  not  lend  him  any  money 
for  conducting  any  mercantile  business;  that  he  regarded  him  as 
chiefly  engaged  m  farming,  and  the  other  business  was  an  appendage 
to  his  farming,  the  store  which  he  designated  as  a  "commissary"  being 
for  the  purpose  of  supplying  the  persons  employed  on  his  farms. 
Merchants  at  Bennettsviiie  testify  to  selling  him  general  merchandise 
for  his  family  use.  His  neighbors  all  testify  that  they  regarded  him 
as  chiefly  engaged  in  farming,  and  that  the  store  described  was  kepi 
for  the  purpose  of  supplying  his  hands.  All  of  the  witnesses  concur 
in  saying  that,  by  the  custom  of  the  country,  a  store  or  "commis- 
sary," as  they  call  it,  was  kept  by  all  farmers  or  planters  for  the  iKir- 
pose  of  furnishing  supplies  to  their  laborers  whenever  the  farming 


IK  BK  DBAKF.. 


231 


operations  required  the  employment  of  any  considerable  amount  of 
labor;  that  this  practice  had  grown  up  out  of  the  necessities  of  their 
situation,  and  enabled  them  the  better  to  control  the  labor,  and  to 
prevent  their  men  from  going  off  to  the  neighboring  towns  to  secure 
the  supplies  necessary  to  the  plantation;  the  greater  the  distance 
from  the  towns,  the  greater  being  the  necessity  for  such  stores.  The 
contention  of  the  petitioners  is  that,  as  to  so  much  of  the  land  as 
was  not  cultivated  by  Drake  personally,  he  could  not  be  said  to  be 
engaged  in  farming;  'that  his  relation  to  it  was  simply  that  of  land- 
lord, and  that  his  tenants  were  the  fanners.  The  testimony  of  Drake, 
which  has  not  been  contradicted,  is  that  he  exercised  supervision, 
control,  and  management  of  all  the  labor  employed  upon  all  of  his 
lands. 

The  supreme  court  of  this  state,  in  Carpenter  v.  Strickland,  20  S.  C. 
I,  held  that  a  person  employed  to  cultivate  the  land  of  another,  and 
who  received  for  his  services  one-half  of  the  crop  produced,  was  a 
laborer,  and,  under  the  statute,  could  not  give  a  hen  upon  the  crop. 
It  is  suggested,  too,  that  there  is  a  distinction  between  a  "planter" 
such  as  Drake  describes  himself  in  his  letter  heads  and  a  "farmer," 
and  that  the  word  "farming"  in  the  statute  should  be  given  a  restricted 
meaning,  and  applies  only  to  those  actually  working  on  the  land. 
The  precise  words  of  the  act  are  (section  4) :   "Any  natural  person, 
except  a  wage-earner,  or  a  person  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil,    *   *   *    may  be  adjudged  an  involuntary  bank- 
rupt," etc.    30  Stat.  547.   There  was  a  well-marked  distinction  in 
South  Carolina  anterior  to  the  war  between  the  states  between  a 
planter  and  a  farmer,  but  the  distinction  has  disappeared  with  the  so- 
cial and  economic  conditions  which  produced  it,  and  for  the  purposes 
of  this  case  it  would  be  as  idle  to  discuss  it  as  the  social  conditions  in 
Judea.  described  by  St.  Matthew  when  those  bidden  to  the  marriage 
of  the  king's  son  "made  light  of  it,  and  went  their  ways ;  one  to  his 
farm,  another  to  his  merchandise."    Nor  will  it  profit  to  trace  his- 
torically the  meaning  of  the  word  "farming."    In  its  purely  agricul- 
tural sense,  its  use  is  comparatively  modern.    Within  the  purview 
(A  this  statute  it  is  understood  to  mean  the  business  of  cultivating 
land,  or  employing  it  for  the  purposes  of  husbandry ;  and  a  farm  is 
a  tract  devoted  to  ctUtivation  under  a  single  control,  whether  it  be 
large  or  small,  isolated,  or  made  up  of  many  parcels.   For  a  long 
time  after  the  words  began  to  be  used  in  an  agricultural  sense,  they 
were  applied  to  lands  held  on  lease,  and  "demise,  lease,  and  to  farm 
let"  are  still  the  operative  words  of  a  lease,  but  they  are,  in  modern 
use,  applied  without  respect  to  nature  of  tenure.    Robinson  Crusoe 
says,  "I  farmed  upon  my  own  land,"  so  it  appears  that  the  words 
have  been  used  in  their  present  sense  for  nearly  200  years.  Under 
the  proofs  in  this  case  the  defendant  had  the  direction  and  control 
of  the  fanning  operations  upon  all  of  the  land  described,  and  was 
"engaged  in  fanning,"  and  I  am  of  opinion  that  these  words  cannot 
be  given  the  restricted  meaning  which  would  take  out  of  the  protec- 
tion of  the  statute  only  those  engaged  in  actual  labor  upon  the  farm. 
"Wage-earners"  are  excepted,  and,  if  it  was  intended  to  except  only 
the  agricultural  laborer,  the  words  "tiller  of  the  soil,"  or  some  other 
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apt  expression^  would  have  been  employed.  When  the  bankrupt  act 
excepts  from  its  operation  persons  "engaged  chiefly  in  farming  or 
the  tillage  of  the  soil,"  due  efifect  must  be  given  to  the  words.  The 
act  defines  "wage-earner"  as  an  "individual  who  works  ior  wages, 
salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one  thousand 
five  hundred  dollars  per  year,"  and,  if  the  intent  was  to  limit  the  pro- 
tection of  persons  engaged  in  agricultural  pursuits  to  those  only  who 
were  farming  upon  a  small  scale,  it  could  easily  have  been  done.  It  may 
be  difficult  to  find  a  good  reason  why  this  defendant  should  be  pro- 
tected from  the  consequences  of  an  act  which,  in  every  other  class, 
would  entail  adju^cation  in  bankruptcy ;  but  it  is  not  for  the  courts 
to  vindicate  the  wisdom  of  laws  which  it  is  their  duty  to  administer. 
If.  he  is  "en^ged  chieflv  in  farming,"  he  cannot  be  adjudicated  a  bank- 
rupt in  an  mvoluntary  proceeding,  and  the  test  must  be  whether  his 
chief  occupation — ^the  pursuit  from  which  he  expects  to  derive  his  sup- 
port and  profit — is  farming  or  some  other.  The  testimony  leaves 
little  room  for  question  on  that  point.  Although  his  purdiases  of 
merchandise  were  large,  amounting  to  fifteen  or  twenty  thousand  dol- 
lars* a  large  part  of  this  was  for  commercial  fertilizers  used  upon  the 
land.  The  remainder,  he  says,  was  sold  to  his  laborers,  etc.,  at  a 
profit,  which  he  says  was  small,  owing  to  the  competition  of  neighbor- 
ing stores.  His  time  was  mainly  devoted  to  the  management  and 
supervision  of  the  farming  operations,  while  the  store  was  in  charge 
of  his  nephew,  a  youth  of  17  or  i8  years.  It  might  require  a  nice  cal- 
culation to  determine  whether  the  profits  from  his  farming  were 
greater  than  the  profits  oh  the  merchandise,  but  there  is  nothing  in 
the  testimony  which  would  lead  to  any  correct  conclusion  on  that 
point.  It  appears  that,  owing  to  the  disastrous  season,  there  were  no 
profits  from  any  source,  and  that  nearly  $5,000  of  advances  to  per- 
sons engaged  on  the  farms  remains  unpaid.  That  he  regarded  his 
mercantile  business  as  an  incident  to  his  farming  operations;  that 
he  made  no  attempt  to  extend  it,  and  devoted  his  time  and  energies 
to  his  farms,  and  looked  to  them  mainly  for  his  profits, — seems  to  be 
clear.  If  so,  it  would  follow  that  he  is  a  "person  engaged  chiefly  jn 
farming/'  and  the  petition  must,  therefore,  be  dismissed. 

Inasmuch  as  the  petitioners  were  doubtless  misled  as  to  the  nature 
of  the  defendant's  business  by  the  letter  heads  which  he  used,  it  is 
considered  that  he  is  not  entitled  to  recover  costs  from  them. 


DICKINSON  «t  aL  r.  OONSOIilDAlVD  TBA<7nON  CO.  et  at 


1,  OoHPtmATiOHB— Suit  bt  Btockhoxau— AmruxiiimiT  of  Szbcdtbd  Ooi^  * 

TBACT8. 

Where  the  managem»it  of  a  nambw  of  street  raQroad  lines  was  coo- 
■olldated  hi  a  single  company  hy  means  of  leases  executed  by  Uie  ser- 
oral  companies  owning  the  same,  with  the  approval  of  a  majority  of 
tbelr  Btockfaoldera,  and  the  leasee  has  gone  into  possesdon  and  la  op- 
erating such  Unee,  and  has  Issued  and  Bold  a  large  amount  of  atocb  and 
bonds  for  the  purpose  of  carrying  out  Its  plans,  a  court  will  not  bddhI 
one  of  the  leases,  and  compel  the  restoration  of  the  property  to  tb* 


(Circuit  Court,  D.  New  Jeney.  Febmair  18,  1802.) 
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leagor,  at  suit  of  a  single  stxMkbolder  therein,  unless  n  legal  wrong  and 
injury  have  clearly  been  done  to  bim.  or  tbe  corporation  of  which  be  U 
a  stockholder. 
fiUH— Jurisdiction— P1.BADINS. 

While  a  stockholder  In  a  corporation  may,  onder  certain  clrcumBtaii- 
ces,  maintain  a  ault  in  hla  own  right  against  the  directors  to  restzain 
than  from  doing  an  illegal  or  ultra  Tim  aet,  yet  where  such  act  baa 
been  eonaammated,  and  ^  Tlrtoe  tbereMC  tome  third  person  has  ac- 
gnlred  rights,  as  against  such  person  tbe  rights  of  the  stockholder  are 
derivative,  and  not  primary,  and  depend  upon  the  failure  and  refusal 
of  the  corporation  to  enforce  such  rights  In  its  own  behalf;  and  he  can 
only  maintain  a  suit  to  annul  the  action  taken  In  right  of  his  corpora- 
tion, and  where  the  suit  Is  In  a  federal  court,  by  bringing  himself  with- 
in the  requirement  of  equity  rule  94,  by  showing  In  his  bill  that  he  has 
made  proper  efforts,  without  success,  to  secure  such  action  as  he  de- 
sires on  the  part  of  tiie  managing  directors  of  the  corporation,  or,  U  nec- 
eBBaiy,  by  the  stockholders,  or  by  alleging  sudh  facts  as  will  excuse  a 
literal  compliance  with  the  rule,  by  making  it  appear  that  such  efforts 
would  have  been  futile. 


A  suit  In  a  federal  court  by  a  minority  stockholder  against  his  cor- 
poration and  another  to  annul  a  lease  of  the  propoiy  of  the  corpora- 
tion to  Its  codefendant,  which  has  been  executed  by  Uie  directors  with 
ttie  approval  of  a  majority  of  the  stockholders,  given  at  a  meeting  duly 
called  for  the  purpose,  Is  one  in  which  the  stockholder  sues  in  the  right 
ot  the  corporatl(m,  whether  the  invalidity  of  the  lease  Is  ass^ed  on  tbe 
ground  of  fraud  of  the  directors,  or  because  It  was  ultra  vires;  and.  to 
aatbwlae  the  court  to  entertain  such  suit,  the  bUl  must  .contain  the 
jurisdictional  averments  required  by  equity  rule  04. 

C  PX.BADINO— AiaNDHBMT--SD7PLTIMO  JUHISDICTIOHAL  ATEBHBRIS. 

Jurisdiction  must  afflrmatlvely  appear  at  every  stage  of  a  case,  and 
the  court  Is  without  authority  to  permit  amendmmts  to  aiqtply  essential 
jurlsdictlooal  averments  in  the  bill. 

Ob  CoBPfttATiOHS— Bdit  bt  6tockhoi:.dbr. 

The  provision  of  eqnlty  role  9i,  which  requires  a  bill  filed  by  a  stock- 
bolder,  founded  on  a  right  which  may  properly  be  asserted  by  the  cor- 
porattui.  to  "set  forth  with  particularity  the  efforts  of  tbe  plaintiff  to 
secure  such  action  as  he  desires  on  the  part  of  the  managing  directors 
or  trustees,  and  If  necessary  of  the  shareholdera,  and  the  cause  of  his 
fftUnre  to  obtain  such  action."  merely  prescribes  a  role  of  pleading;  but 
Ibe  efforts  of  idalntitt  so  required  to  be  alleged  are  Jurisdictional  unless 
It  is  both  alleged  and  proved  that  they  would  have  bem  fntUe^.and 
vbere  the  questioh  comes  up  on  final  hearing  tbe  evidence  must  be 
resorted  to  for  the  purpose  of  ascertaining  whether  the  allegations  te> 
lied  upon  to  excuse  the  failure  of  plaintiff  to  apply  to  the  directors  or 
stockholders  to  bring  the  suit  are  true  In  point  of  fact 


Plaintiffs  In  a  suit  In  a  federal  court  alleged  that  they  became  the 
owners,  as  executors,  of  stock  in  one  of  two  corporations  which  were 
made  defendants;  that  while  such  owners  the  directors  of  such  cor- 
ptoatfon  leased  all  of  its  property  to  Its  codefendant;  that  such  lease 
was  the  result  of  fraud  and  conspiracy  of  the  dlrectturs,  was  ultra  vires, 
and  was  highly  detrimental  to  tbe  interests  of  the  stockholders  gen- 
erally; that  plaintiffs  had,  In  a  friendly  manner,  applied  to  the  de- 
fendant corporations  and  to  tbe  directors  to  desist  from  such  acts,  but 
without  ^ect;  and  the  bill  prayed  that  the  lease  be  annulled.  There 
Was  no  allegation  that  plaintiffs  had  applied  to  the  directors  or  stock- 
boldm  to  bring  tbe  suit,  but  It  was  alleged  that  tbe.  directors  who  mnde 
tbe  lease  controlled  the  majority  of  the  stock.  The  proofs  showed  tbat 
the  latter  allegation  was  untrue;  that  the  lease  was  confirmed  by  a  large 
majority  ot  the  stockholders  at  a  meeting  duly  called  for  the  purpose, 
and  that  dortaig  .tioie'  18  months  which  elapsed  between  the  maklhg  of 
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tbe  lease  and  tbe  brlnglDs:  of  the  salt  tiiere  bad  been  a  number  of 
stockholders'  meetlDgs,  and  a  new  board  of  directors  had  been  elected, 
only  5  of  whom,  out  of  16,  were  directors  at  tbe  time  tbe  lease  was 
made.  Held,  that  tbe  allegations  of  the  bill  were  not  sofficleDt  to  ex- 
case  the  fallare  to  allege  the  Juttedlctlonal  tact  required  b7  equity  rule 
94,  that  plaintiffs  bad  made  efforts  to  aecur«  from  the  directora,  or, 
faillug  In  that,  from  tbe  stockholders,  the  action  they  desired,  and  tbe 
cause  of  their  failure,  nor  tbe  proofs  sufflclent  to  entitle  plalntUh  to 
maintain  tbe  suit  had  such  allegations  been  made. 

7.  Same— Grounds  fob  Akkulhsg  Costkact— Fkacd  or  Dibectors. 

The  directors  of  a  street  railroad  company,  who  owned  abont  one- 
third  of  its  stock,  with  the  approval  of  a  majority  of  the  stockholders 
leased  Its  property  for  a  long  term  of  years  to  another  company,  pur- 
suant to  a  plan  to  unite  the  lines  of  tbe  lessor  and  a  competing  com- 
pany»  together  with  those  of  the  lessee,  under  a  single  management 
In  this  plan  a  majority  of  the  directora  of  tbe  lessw  company  voe 
Interested,  and  after  Its  consummation  they  became  etockbolden.  and 
some  of  them  directors.  In  the  lessee  company;  paying  for  tbe  stock, 
bowerer,  tbe  same  as  other  subscribers.  The  lessor  company  bad  a 
floating  debt,  besides  Its  bonded  debt,  and  no  aTallable  funds,  and  had 
never  paid  a  dividend.  As  a  result  of  tbe  lease.  Its  debts  were  assumed 
by  the  lessee,  and  it  was  placed  on  a  dividend-paying  basis,  which 
caused  the  market  price  of  Its  stock  to  advance  nearly  50  p»  cent 
tielS,  that  there  was  nothing  In  such  facts  to  establish  fraud  and  con- 
spiracy on  the  part  of  the  directors  which  would  authorize  a  court  of 
equity  to  annul  tbe  lease  at  suit  of  a  minorl^  stockholder,  commenced 
18  months  after  its  execution,  and  after  the  lessee  had  been  In  control 
and  operation  of  the  consolidated  Utum,  and  bad  marketed  Its  stock  and 
bonds  with  reference  to  tbe  sam& 

8.  Bamb—Powbr  to  Lbaab  Pbofbrtt— Tbaction  Comfahibs  uiTDER  New 

Act  J.  March  14.  Ifi93  <Gea  Pnb.  Laws  1883,  c.  172),  authorizing 
the  oi-gaDlzntloD  and  providing  for  the  regulation  of  traction  companies, 
in  section  16,  authorizes  any  corporation  created  thereunder  to  lease 
the  property  and  franchises  of  any  other  c<nporatlon  owning  or  operat- 
ing any  street  railway,  subject  to  conditions  therein  prescribed.  HHd. 
that  It  also  conferred  power  on  one  of  two  corporations  organized  tliere- 
under  to  lease  its  property  to  the  other. 

9.  Baue— Moi/B  or  ExBRCisiNa  Powbb. 

Power  glv&x  to  a  corporation  by  Its  charter,  or  by  Qie  general  act 
under  which  It  la  Inccwporated,  to  lease  its  property  and  franchises, 
enters  into  the  agreement  between  its  stockholdora;  and,  where  no 
particular  mode  of  exercMng  such  power  18  imacrlbed,  It  may  be  exer- 
cised in  tbe  same  manner  as  other  general  powers  of  tbe  corporation,— 
by  the  vote  of  a  majority  of  the  stockholders,  or     tbe  board  of  directors. 

Bame— Rights  of  Minoritt  Stockholbkr. 

Where  a  corporation  is  authorized  by  the  law  under  which  It  Is 
created  to  lease  all  of  Its  property  and  franchises,  tSie  making  of  sucb 
a  lease  does  not  deprive  a  dlssehting  stockholder  of  his  property 
without  due  process  of  law,  since  the  exercise  of  such  power  by  a 
majority  was  ono  of  the  Implied  conditions  under  wbicb  he  becanw  s 
stockholder. 
11.  Sake— New  Jersey  Statutb. 

Act  N.  J.  March  14,  1808  (Gen.  Pnb.  Laws  1888,  e.  172),  after  antlioc^ 
Izing  traction  companies  organized  thereunder  to  lease  the  property  and 
franchises  of  any  other  street  railway  company,  provides.  In  sectkMi 
17,  that  nny  stockholder  In  a  company  which  shall  so  lease  Its  property 
who  objects  to  such  action  may  Institute  a  proceeding  in  court,  tn  wblcb 
bis  damages  shall  be  appraised,  and  also  the  value  of  bis  stock,  and  tltst 
the  lessor  company  shall  either  purchase  bis  stock  at  the  appraised  valae^ 
or  pay  tbe  damages  assessed.  iTrldV  that  such  proylslon  Is  not  InTsUd  as 
against  a  stockholder  la  a  corporation  wganlsed  -nndsr  ttw  net,  -rtw 
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took  hl0  stock  anbject  to  sncb  condltloD,  as  autbwlzlng  a  condemnation 
of  his  property  imdor  the  power  of  eminent  domain  for  private  nae,  bnt 
ttat  it  la  raUd,  as  providing  an  ad^tlonal  nme&y  for  hia  ben^t  of 
wlMh  bo  may  avail  hlmaelf,  or  not;  at  bla  option. 

In  Equity.  Suit  by  stockholders  to  annul  a  lease  made  by  the  cor- 
poration. 

Joseph  A.  Duffy  and  Charles  J.  Roe,  for  complainants. 
Coute  &  Howell  and  Spencer  Weart,  for  defendants. 

GRAY,  Circuit  Judge.  The  bill  in  this  case  was  filed  December 
28,  1899,  by  the  comphinants,  both  citizens  and  residents  of  the  state 
of  Maryland,  as  executors  of  Samuel  T.  Dickinson,  deceased,  a  citizen 
of  New  York,  who  died  October  9,  i&p6,  appointing  the  complainants' 
his  executors  by  lus  last  will  probated  m  the  state  of  New  York.  The 
bill  and  answer,  as  summarized  in  complamants'  brief,  are  as  follows : 

The  defendants  are  corporations  of  New  Jersey  and  citizens  of  the 
states  of  New  Jersey,  New  York  and  Pennsylvania,  all  of  whoni  have 
answered.  The  bill  alleges  that  the  complainants  are  the  owners  as 
executors  of  100  shares  of  the  capital  stock  of  the  Consolidated  Trac- 
tion Company,  which  came  in  their  hands  as  assets  of  the  estate  of 
their  testator.  That  the  Consolidated  Traction  Company  was  in- 
corporated on  March  15,  1893,  under  an  act  of  the  legislature  of  New 
Jersey,  particularly  set  forth  in  the  said  bill  of  complaint.  That  on 
September  25,  1893,  the  Consolidated  IVaction  Company  leased  the 
property  and  francmses  of  the  Jersey  City  and  Bergen  Railroad  Com  ' 
pany,  a  special  corporation  of  New  Jersey.  (Schedule  B.)  That  on 
January  2,  1894,  the  Consolidated  Traction  Company  leased  the  New 
Jersey  Traction  Company,  a  corporation  organized  under  the  act  con- 
cerning corporations.  (Schedule  C.)  That  they  also  became  pos- 
sessed of  the  capital  stock  of  a  ferry  line.  (Schedide  A.)  That  they 
thereby  became  the  owners  of  veiy  valuable  franchises,  which  were 
continually  increasing  in  value  and  in  financial  returns.  That  on  June 
12, 1894,  the  North  Jersey  Street  Railway  Company  was  incorporated 
under  the  same  act  under  which  the  Consolidated  Traction  Company 
was  incorporated.  That  prior  to  the  lease  hereinafter  mentioned,  the 
North  Jersey  Street  Railway  Company  was  a  small  company,  having 
but  little  property  and  few  franchises.  The  bill  further  sets  forth  the 
directors  of  the  Consolidated  Traction  Company  and  the  North  Jersey 
Street  Railway  Company  on  March  1,  1898,  and  also  the  directors 
of  the  Consolidated  Traction  Company  on  March  22,  1898,  and  the 
directors  of  the  North  Jersey  Street  Railway  Company  on  June  26, 
1898,  and  the  directors  of  both  companies  on  November  i,  1899,  all  of 
whom  are  made  defendants.  That  in  the  month  of  March,  1898,  the 
directors  of  the  Consolidated  Traction  Company,  to  wit : — Edward  F. 
C.  Young,  John  D.  Crimmins,  P.  A.  B.  Widener,  A.  J.  Cassatt,  Jere- 
miah O'Rourke,  Thomas  F.  Ryan,  A.  Q.  Garretson,  William  L. 
KIkins,  EUsha  B.  Gaddis,  Thomas  Dolan,  Almeric  H.  Paget,  David 
Young,  J.  Roosevelt  Shanley,  C.  A.  Griscom,  and  George  F.  Perkins, 
controlling  the  majority  of  the  capital  stock  of  said  company,  knowing 
the  value  of  its  franchises  and  property  and  the  increasing  income  of 
the  same,  for  the  purpose  of  benefiting  themselves  personally  and  di- 
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verting  the  same  from  the  stockholders  at  large,  combined  with  Ber- 
nard M,  Shanley  and  the  directors  of  the  North  jersey  Street  Railway 
Company,  to  wit,  James  J,  COTbiere,  Wilbcr  S.  Johnson,  Dudley  Far- 
rand,  Halsey  Barrett,  John  J.  Kehoe.  John  E-  McArthur,  William  J. 
Davis,  John  W.  Oniberson,  James  E.  Hulshizer,  Jr.,  and  Henry  M. 
Doremus,  who  were  agents  of  the  directors  of  the  Consolidated  Trac- 
tion Company,  to  transfer  by  means  of  lease,  the  Consolidated  Trac- 
tion Company  to  the  North  Jersey  Street  Railway  Company.  That 
in  pursuance  of  such  scheme,  on  May  25,  1898,  the  Consolidated  Trac- 
tion Company  executed  a  lease  of  its  property  and  franchises  to  the 
North  Jersey  Street  Railway  Company  for  999  years ;  which  lease  is 
appended  to  and  made  part  of  the  bill.  That  the  complainants  had  no 
notice  of  this  transaction.  That  the  money  by  which  this  scheme  was 
carried  out  was  furnished  by  the  proceeds  of  the  sale  of  $6,500,000  of 
bonds  secured  by  a  mortgage  issued  by  the  North  Jersey  Street  Rail- 
way Company,  the  security  for  which  was  principally  the  property 
and  franchises  of  the  Consolidated  Traction  Cfompany,  and  the  mcmey 
necessary  to  pay  the  interest  and  the  redemption  of  such  bonds  arising 
from  the  earnings  of  the  Consolidated  Traction  Company.  That 
Bernard  M.  Shanley,  through  whom  the  transaction  was  brought 
about,  was  made  president  of  the  Consolidated  Traction  Company, 
and  by  the  terms  of  the  lease  was  given  $I0|000  a  year.  The  bill 
further  alleges  that  the  said  lease  is  invalid,  unconstitutional  and  void, 
and  charges  fraud  and  breach  of  trust  on  the  part  of  the  directors  of 
the  Consolidated  Traction  Company.  That  application  was  made  to 
the  defendants  to  redress  the  wrong,  which  was  refused.  And  pray- 
ing that  the  lease  may  be  set  aside  and  declared  null  and  void,  and 
the  property  of  the  Consolidated  Traction  Company  be  restored  to  its 
stockholders,  and  that  the  North  Jersey  Street  Railway  Company  ac- 
count for  the  profits  derived  h*om  the  operation  of  the  franchises  and 
property  of  the  Consolidated  Traction  Company. 

The  answer  filed  by  the  defendants  admits  the  leasiiur  and  the  organ- 
ization of  the  companies,  and  states  the  constituent  formation  of  the 
Consolidated  Traction  Company.  It  denies  that  the  directors  had  any 
interest  in  the  North  Jersey  Street  Railway  Company,  directly  or  indi- 
rectly. And  says  that  the  stock  of  the  North  Jersey  Street  Railway 
Company  was  lawfully  issued  for  a  valid  consideration  paid  to  the 
company,  and  denies  the  right  of  complainants  to  question  the  same. 
Thsit  the  Consolidated  Traction  Company  employed  its  entire  stock  of 
$15,000,000  and  had  issued  its  entire  bonds  of  $i5,ooo,ooa  That  on 
March  28, 1898,  it  was  further  indebted  to  a  list  of  persons  in  amounts 
there  given,  amounting  to  $1,007,128.78.  That  it  was  in  receipt  of  a 
large  income  from  tr^c,  but  that  additional  expenses  necessary  for 
extension  and  general  development  of  the  system  had  exhausted  its 
funds,  and  the  legal  limit  of  its  capacity  to  borrow  money  had  been 
reached,  and  some  immediate  relief  had  to  be  had.  That  the  Newark 
&  South  Orange  Railway  Company  was  a  con^>etitor  with  the  Con- 
soli^ed  Traction  Com^Kiny  in  the  railway  business  in  the  county  of 
Essex,  which  company  was  operated  independently  and  not  controlled 
by  the  Consolidated  Traction  Company  or  individuals  composing  its 
board  of  directors.  That  the  North  Jersey  Street  Railway  Coo^any 
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was  another  competitor,  and  on  March  28,  1898,  had  an  authorized 
capital  of  $5,000,000,  of  which  only  $325,400  was  subscribed.  That  in 
the  month  of  April,  1898,  its  capital  was  increased  to  $15,000,000,  with 
authority  to  issue  $15,000,000  of  bonds;  setting  forth  its  directors. 
That  prior  to  March  28,  1898,  a  proposition  was  made  by  the  North 
Jersey  Street  Railway  Company,  through  its  president,  to  lease  the 
franchises  and  leaseholds  of  the  Consolidated  Traction  Company  for 
999  years,  naming  the  directors  of  the  Consolidated  Traction  Com- 
pany. That  the  proposition  was  submitted  by  and  under  a  resolution 
of  the  board  of  directors  of  the  Consolidated  Traction  Company,  on 
March  28,  1898,  to  the  stockholders ;  that  notice  was  sent  to  Samuel 
T.  Dickinson,  the  complainants'  testator,  at  239  Washington  street, 
Jersey  City,  where  in  his  lifetime  and  at  the  time  of  becoming  owner 
of  the  100  shares  of  said  company's  stock  he  had  an  office,  and  also 
the  date  of  the  meeting  advertised  m  a  Jersey  City  newspaper.  That 
at  the  stockholders'  meeting,  108,333  of  shares  in  interest  voted  in 
favor  of  making  the  lease,  and  26,132  shares  in  interest  voted  against 
the  same.  That  the  minority  stockholders  were  led  by  John  D. 
Crimmins,  one  of  the  directors  of  said  corporation,  who  afterwards  as- 
sented to  said  lease.  That  by  virtue  thereof  the  North  Jersey  Street 
Railway  Company  took  possession  on  June  I,  1898,  of  the  property 
and  franchises  of  the  Consolidated  Traction  Company,  and  have  been 
operating  the  same  since. 

The  answer  denies  fraud  or  conspiracy,  or  that  any  of  the  direct- 
ors of  the  Consolidated  Traction  Company  were  mterested  in  a 
single  share  of  the  stock  of  the  North  Jersey  Street  Railway  Com- 
pany, or  that  the  board  of  directors  were  the  largest  stockholders 
of  the  Consolidated  Traction  Company.  And  says  that  early  in  1898 
the  board  of  directors  of  the  North  Jersey  Street  Railway  Company, 
by  their  agents,  with  the  avowed  purpose  of  [facing  the  control  of 
all  of  said  railway  systems  under  one  head,  began  negotiations  to 
purchase  the  capital  stock  of  the  Newark  &  South  Orange  Railway 
Company,  and  that  such  proceedings  were  had  in  relation  thereto 
that  eventually,  as  part  of  said  plan,  the  North  Jersey  Street  Rail- 
way Company  became  the  owner  of  all  the  capital  stock  of  the  New- 
ark &  South  Orange  Railway  Company,  for  which  it  paid  the  sum 
of  $1,500,000;  that  it  took  up  the  bond  issue  of  $1,525,000  of  that 
road  and  paid  off  the  floating  debt,  amounting  to  $235,000,  and  pay- 
ing upwards  of  $3,250,000  in  cash  therefor  from  the  money  that  was 
realized  from  the  sale  of  the  bonds  and  stock  of  the  North  Jersey 
Street  Railway  Company;  and  that  the  transaction  was  completed 
so  that  the  North  Jersey  Street  Railway  Company  took  possession 
of  the  property  and  franchises  of  the  Newark  &  South  Orange  Rail- 
way Company  on  May  25,  1898,  six  days  prior  to  the  time  when 
the  North  Jersey  Street  Railway  Company  took  possession  of  the 
property  and  fninchises  of  the  Consolidated  Tra<aion  Company. 
And  charges  that  the  complainants  had  knowledge  of  the  intention 
of  the  North  Jersey  Street  Railway  Company  to  purchase  the  stock  of 
the  Newark  &  South  Orange  Railway  Company,  and  that  they  knew 
when  the  same  had  been  purchased,  and  that  the  purchase  was  part 
of  tb«  general  plan  conceived  by  the  North  Jersey  Street  Railway 


238 


114  FBDBRAl.  RBPOKTSa. 


Company  for  placing  the  operation  and  control  of  all  of  said  rail- 
way lines  under  one  management ;  and  that  all  the  stockholders,  ex- 
cept the  complainants  have  acquiesced  and  tacitly  consented  They 
admit  that  the  complainants  personally,  or  by  attorney,  came  to  the 
office  of  the  Consolidated  Traction  Company  in  the  beginning  of  the 
year  1899,  and  that  the  treasurer  and  counsel  of  the  company  ex- 
plained to  them  fully  the  conditions  of  the  lease,  and  exhibited  to 
them  fully  the  manner  in  which  it  had  been  authorized  and  ex- 
ecuted, and  stated  to  them  briefly  the  reason  why  the  lease  had  been 
entered  into,  and  gave  them  full  information  as  to  their  rights  as 
stockholders,  etc.;  that  the  complainants  expressed  dissatisfaction 
and  claimed  that  the  legislature  could  not  pass  a  law  authorizing  the 
lease.  That  they  had  been  subject  to  expenses  and  disbursements 
by  reason  of  the  lease,  and  that  the  stock  of  the  Consolidated  Trac- 
tion Company  had  risen  in  value.  That  the  original  intention  on  the 
part  of  the  officers,  directors  and  stockholders  of  the  said  three 
corporations'  in  uniting  their  roads  under  one  management,  was  to 
operate  them  in  a  more  economical  manner  and  with  greater  satis- 
faction to  the  large  number  of  people  who  daily  became  passengers 
thereon.  That  it  would  be  inequitable  and  unjust  to  set  aside  said 
lease  and  interfere  with  the  business  of  the  North  Jersey  Street  Rail- 
way Company,  and  take  from  its  stockholders  and  bondholders  a 
large  part  of  the  consideration  upon  which  the  value  of  their  stock 
and  bonds  depend. 

An  amendment  was  allowed  by  the  coiut  to  be  filed  to  the  bill, 
covering  certain  alleged  specifications  of  fraud  that  complainants 
claimed  to  have  discovered  in  the  taking  of  the  testimony.  Upon 
tlie  issues  thus  framed,  testimony  was  taken  on  both  «ides,  and  the 
contentions  on  the  part  of  the  complainants  are :  First.  That  such 
fraud  has  been  shown  on  the  part  of  the  directors  of  the  Consoli- 
dated Traction  Company  as  vitiates  the  whole  transaction  of  the 
lease.  Second.  That  the  lease  of  the  Consolidated  Traction  Com- 
pany was  an  illegal,  as  well  as  an  ultra  vires,  act  on  the  part  of  the 
defendants.  Third.  That  the  lease  in  question,  in  its  effect,  takes 
the  private  property  of  the  complainants,  against  their  assent,  and  is 
in  violation  of  the  rights  of  complainants,  guarantied  to  them  by  the 
constitution  of  the  United  States.  Their  bill,  therefore,  prays  that 
the  defendants,  and  each  of  them,  may  be  restrained  from  carrying 
on  the  business  of  the  Consolidated  Traction  Company,  under  the 
lease  to  the  North  Jersey  Street  Railway  Company;  and  that  the 
said  executed  indenture  of  lease  may  be  set  aside  and  declared  null 
and  void;  and  tliat  the  property  of  the  Consolidated  Traction  Com- 
pany may  be  restored  to  it  and  to  the  stockholders  thereof;  and 
iJiat  the  North  Jersey  Street  Railway  Company  may  desist  from  oper- 
ating the  railways  of  the  Consolidated  Traction  Company;  and  may 
account  for  the  profits  derived  by  it  from  the  operation  of  the  street 
railway  lines,  franchises  and  other  property  of  the  Consolidated 
Traction  Company,  of  which  it  obtained  possession  by  virtue  of  said 
indenture  of  lease;  that  the  North  Jersey  Street  Railway  Company 
may  desist  from  paying  any  sums  of  money  to  the  Consolidated  Trac- 
tion Company  in  accordance  with  the  terms  set  forth  in  said  in- 
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denture  of  lease,  apd  that  the  Consolidated  Traction  Company  may 
desist  and  refrain  from  accepting  the  same,  and  that  the  Consol- 
idated Traction  Company,  or  its  directors,  and  the  North  Jersey 
Street  Railway  Company,  or  its  directors,  may  desist  and  refrain 
from  making  any  other  agreement,  contract,  lease  or  other  arrange- 
ment to  take  from  the  Consolidated  Traction  Company  its  prop- 
erty, franchises  and  business.  ■ 

It  thus  appears  that  the  end  sought  by  these  complainants,  as  hold- 
ers, in  their  representative  capacity  as  executors  of  their  decedent's 
estate,  of  lOO  shares  of  stock  of  the  Consolidated  Traction  Company, 
is  no  less  than  the  setting  aside  and  nullification  of  an  executed 
transaction  of  lease  between  the  two  corporations  defendant,  under 
and  by  means  of  which  an  important  railway  property  has  been 
bought  and  controlled  by  the  lessee  company,  $6,000,000  of  its  bonds 
marketed,  $15,000,000  of  stock  issued,  and  an  extended  railway  sys- 
tem made  possible,  and  operated  for  a  period  of  more  than  18  months 
prior  to  the  filing  of  the  bill  in  this  case.  Consequences  that  will  in- 
volve the  destruction  of  present  conditions  of  comfort  and  conveni- 
ence to  a  large  community,  and  the  demoralization  of  settled  plans 
for  the  administration  of  large  and  valuable  properties,  with  possi- 
ble serious  resulting  loss  to  the  stockholders  of  the  defendatit  com- 
panies, ought  not  to  be  lightly  incurred.  That  a  wrong  and  injury 
has  been  done  by  the  transactions  complained  of,  to  the  estate  of 
the  single  decedent  stockholder,  whose  executors  are  complainants, 
in  this  case,  or  to  the  corporation  of  which  he  was  a  member,  should 
be  made  clearly  manifest  before  the  asked  for  interference  of  this 
court  should  be  granted.  But  tliough  it  is  true  that  no  pecuniary  loss 
or  damage  has  been  shown  to  have  resulted  to  the  holders  of  these 
xoo  shares  of  stock,  by  reason  of  these  transactions,  we  must  nev- 
ertheless consider  whether  a  legal  or  technical  wrong  has  been  done 
them  by  reason  of  some  contravention  of  their  legal  rights  as  stock- 
holders, or  to  the  corporation  Itself,  by  reason  of  the  illegal  action 
or  the  fraudulent  mismanagement  of  its  interests,  by  those  who  for 
the  time  being  controlled  it. 

In  the  present  case,  the  alleged  fraudulent  acts  of  the  directors 
of  the  Consolidated  Traction  Company,  as  well  as  the  invalidity  and 
ultra  vires  character  of  the  lease  complained  of,  were  wrongs,  not 
against  the  complahiants  as  uidividual  stockholders,  but  against  the 
corporation,  for  which  it  would  be  entitled  to  be  the  complainant  in 
a  suit  such  as*  this,  and  it  is  only  because  of  its  failure  to  seek  a 
remedy  for  these  alleged  wrongs,  by  suit,  that  a  minority  stockholder 
is  permitted  to  carry  the  flag  of  the  corporation,  and  under  that  flag 
fight  the  battle  that  the  corporation  ought  to  fight.  Though  the 
corporation  is  brought  into  court  as  a  defendant,  its  real  status  is 
that  of  a  plaintiff,  and  the  relief  sought  must  be  such  as  will  inure 
to  its  benefit.  A  stockholder  who  has  grounds,  to  believe  that  his 
directors  are  about  to  do  an  illegal  act  or  thing,  in  order  to  restrain 
them  therefrom,  need  not  necessarily  invoke  the  jurisdiction  above 
referred  to,  because  the  thing  complained  of  being  in  fieri,  his  indi- 
vidual interests  in  relation  thereto  may,  under  certain  circumstances, 
be  such,  that  he  is  not  compelled  to  deal  with  the  corporation  itself. 
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but  may  proceed  in  his  own  name  directly  against  the  individual  &■ 
rectors,  to  obtain  relief  for  the  wrong  being  perpetrated  against  him. 
But  when  the  act  complained  of  is  not  in  fieri,  but  is  consummated, 
and  by  virtue  thereof  some  third  person  has  acquired  rights,  then,  as 
against  that  third  person,  the  act  of  his  corporation  having  been 
consummated,  the  stockholder's  right  to  ask  tor  a  decree  is  deriva- 
tive and  not  i»imary.  A  stockholder  of  a  corporation  cannot,  by 
simply  averring — ^"I  am  a  stockholder  of  the  corporation,  and  th^ 
corporation  has  made  a  contract  which  is  illeg^  or  improper,  with 
another  corporation" — ask  that  it  shall  be  decreed  against  that  other 
corporation,  that  the  contract  is  illegal  or  improper,  and  that  it 
shall  surrender  whatever  it  has  taken  under  it.  The  case  is  one  of 
corporation  against  corporation,  and  but  for  the  equity  principle 
above  alluded  to,  and  to  be  hereafter  more  fully  referred  to,  there 
would  be  no  relief  whatever,  because  the  third  person  (the  other 
corporation)  would  say  to  the  complaining  stockholder,  "Yon  are 
not  a  party  in  any  way  to  this  case ;  you  are  only  a  stockholder ; 
your  corporation  must  sue  me."  But,  although  the  stockholder  as 
an  individual  can  never  go  into  a  court  of  equity,  and  ask  for  relief 
against  a  third  person,  upon  the  ground  that  the  corporation  has 
made  a  bad  bargain,  whether  by  the  fraudulent  or  the  illegal  action 
of  its  directorate,  yet,  if  the  corporation  ought  to  bring  a  suit  against 
such  third  person,  and  seek,  as  against  him,  to  take  back  property, 
jand  if  the  corporation  refuses  so  to  do,  the  minority  stockholder  may, 
in  equity,  be  permitted  to  assert  the  right  which  the  corporation 
ought  to  assert,  by  alleging  that  the  corporation  so  refuses  to  act, 
after  he  has  made  honest  and  bona  fide  efforts  to  induce  them  to  do 
so,  and  by  making  his  corporation  a  party  by  bringing  it  in  as  a  de- 
fendant, though  its  real  status  is  that  of  plaintiff,  and  seek  to  obtain 
for  it  the  relief  to  which  it  would  have  been  entitled,  had  it  itself  sued. 

It  has  long  been  recognized  as  a  principle  in  courts  of  equity,  that 
a  stockholder  may  enforce  a  right  belonging  to  the  corporation  of 
which  he  is  a  member,  or  obtain  relief  for  a  wrong  inflicted  upon  it, 
and  for  which  the  corporation  itself  might  have  maintained  a  suit, 
where  he  makes  it  appear  to  the  satisfaction  of  the  court  that  he  has 
honestly  endeavored  to  induce  those  in  control  of  the  corporation  to 
bring  such  suit,  and  that  he  has  failed  in  such  endeavor,  by  setting 
forth  the  particulars  of  his  efforts  and  the  reasons  for  his  failure. 
The  inconveniences  that  would  result  from  the  interference  of  indi- 
vidual stockholders,  where  these  preliminary  efforts  were  not  made, 
are  so  apparent,  that  the  supreme  court  of  the  United  States  has 
guarded  against  them,  by  the  peremptory  requirements  of  a  rule, 
that  the  bill  in  such  cases  must  be  under  oath  and  contain  allega- 
tions of  the  jurisdictional  facts  above  stated.  This  is  the  well-known 
ninety-fourth  rule  in  equity,  which  also  embraces  another  require- 
ment, which,  owing  to  the  peculiar  jurisdiction  of  the  circuit  courts 
of  the  United  States,  had  pressed  itself  upon  the  attention  of  these 
courts.  This  matter  was  the  prevalence  of  collusive  practices  for 
the  purpose  of  creating  the  conditions  of  federal  jurisdiction,  by  di- 
verse citizenship  in  the  said  courts.   Accordingly,  the  ninety-fourth 
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was  promulgated  at  the  October  tenn,  1891.  and  is  as 


^g;bt  by  one  or  more  stockliolders  in  a  corporation  against 
ther  parties  founded  on  a  right  wblcb  may  properly  be 
"atlon,  must  be  verified  by  oath,  and  must  contain  an 
tiff  was  a  sbaretaolder  at  the  time  of  the  transaction 
-  tliat  his  share  devolved  on  him  since  by  operation 
'  not  a  collusive  one  1»  confer  on  s  court  of  the 
a  case  of  which  it  wonld  not  otherwise  have 
■  set  forth  with  particularity  the  efforts  of  the 
action  aa  he  desires  on  the  part  of  the  managing 
and  If  necessary  of  tiie  shareholdos.  and  tiie  cause  of 
..  such  action.'* 


iio  allegations  in  the  bill,  as  filed,  complying  with  the 
..ts  of  this  rule.  The  complainants,  however,  contend  that 
c  within  certain  recognized  exceptions  to  the  rule.  These 
^tional  conditions  which  are  said  to  excuse  a  literal  compliance 
.ih  the  rule,  are  consistent  with  the  reasons  that  support  equitable 
jui  isdiction  in  such  cases.  If  it  is  apparent  in  a  case  like  the  pres- 
ent, that  the  directors,  who  are  alleged  to  have  offended,  are  still 
in  control  of  the  corporation,  and  so  implicated  in  the  alleged  wrong- 
doing as  to  make  it  certain  that  a  demand  upon  them  to  right  sucli 
wrong  or  to  bring  suit  for  that  purpose  would  be  an  idle  ceremony, 
it  would  be  unreasonable  to  require  such  demand  to  be  made.  Suits 
by  one  or  more  stockholders  of  a  corporation,  to  assert  a  right  be- 
longing to  the  corporation,  or  remedy  a  wrong  committed  against 
it,  where  the  corporation  itself  is  powerless  to  act  by  reason  of  the 
refusal  of  those  having  management  and  control  of  it,  had  been  rec- 
ognized as  cognizable  in  equity  long  before  the  promulgation  of 
the  rule  referred  to.  The  development  of  this  equitable  jurisdiction 
in  England  and  America,  is  set  forth  in  the  judgment  of  the  supreme 
court,  in  Hawes  v.  City  of.  Oakland.  104  U.  S.  450.  26  L.  Ed.  827. 
Mr.  Justice  Miller,  in  delivering  the  opinion  in  that  case,  thus  de- 
scribes and  defines  this  jurisdiction : 

"Bnt,  In  addition  to  the  existence  of  grievances  wblcb  call  for  this  kind  ot 
relief.  It  Is  equally  Important  that  before  the  sbarebolder  Is  permitted  In  biM 
own  name  to  Institute  and  conduct  a  lltlijntlon  which  usually  belongs  to  the 
corporation,  he  should  show  to  the  satisfaction  of  the  conrt  that  he  has  ex- 
linnsted  aU  the  means  within  his  reach  to  otitaio,  vltblu  the  cwpontiwi 
tCRelf,  the  redress  of  his  grievances,  or  acUoa  In  conformity  to  bie  wishes. 
He  Dinat  make  an  earnest,  not  a  simulated  effort,  with  the  managing  body  of 
the  corporation,  to  Induce  remedial  action  on  tbelr  part,  and  this  must  be 
mnde  apparent  to  tbe  conrt  If  time  permits  or  has  permitted,  be  must  show. 
If  be  falls  with  the  directors,  that  he  has  made  an  honest  effort  to  obtain 
.tctlon  by  the  stockholders  as  a  body.  In  tbe  matter  of  whicb  be  complains 
Vnd  he  must  show  a  case.  If  this  1r  not  done,  where  It  conld  not  be  done,  or 
I  wns  not  reasonable  to  require  It" 

Such  being  the  grounds  of  the  jurisdiction,  the  court  proceed  to 
say  that,  like  other  jurisdictional  facts,  they  should  be  alleged  in 
the  bill.  In  addition  to  this  foundation  of  equitable  jurisdiction, 
commdn  to  both  English  and  American  jurisprudence,  the  supreme 
court,  owing  to  the  exceptional  and  limited  character  of  federal 
jurisdiction  depending  upon  diverse  citizenship,  added  in  the  rule  an- 
other requirement,  t^t  in  all  such  cases,  the  bill  of  complaint  thus 


114  P.— 16 


242 


114  raDRRAL  RBPOHTEB. 


bworn  to,  should  contain  an  allegation  negativing  collusion  practiced 
for  the  purpose  of  creating  the  diverse  citizenship  necessary  to  juris- 
diction in  a  federal  court.  At  the  same  term  at  which  this  judgment 
was  delivered,  the  ninety-fourth  rule,  as  above  quoted,  was  promul- 
gated. This  rule,  of  course,  did  not  and  could  not  create  the  juris- 
diction, the  exercise  of  which  it  thus  properly  undertakes  to  regulate. 
The  essential  jurisdictional  facts  are  prescribed  by  the  settled  eqtuta- 
ble  doctrines  above  referred  to.  and  by  the  constitutiotial  require- 
ment of  a  bona  fide  diverse  citizenship.  The  manner  in  which  the 
jurisdiction  may  be  invoked  in  the  federal  courts,  is  prescribed  by  the 
said  rule. 

The  defendants  contend  that  the  complainants  have  not  complied 
with  the  ninety-fourth  rule  in  any  of  its  requirements.  They  say 
that  the  bill  makes  no  allegations  whatever  in  regard  to  these  vital 
and  important  jurisdictional  facts.  It  is  not  denied  by  complainants 
that  there  is  no  allegation  in  the  bill,  as  filed,  "that  the  suit  is  not 
a  collusive  one  to  confer  on  a  court  of  the  United  States  jurisdic- 
tion of  a  case  of  which  it  would  not  otherwise  have  cognizance," 
and  that  in  this  respect,  they  have  failed  to  comply  with  the  rule. 
This  rule  is  binding  upon  this  court,  and  it  is  without  authority  to 
entertain  a  suit  in  equity,  wherein  the  bill  of  complaint  is  lacking 
as  to  any  of  its  requirements.  Complainants,  however,  after  the  tak- 
ing of  testimony  on  both  sides  had  been  concluded,  or  was  about 
to  conclude,  asked  that  they  be  allowed  to  amend  their  bill  by  in- 
serting the  allegation,  that  the  suit  was  not  a  collusive  one,  in  the 
respects  and  in  the  form  prescribed  by  the  rule.  And  they  contend 
that  this  amendment  should  be  allowed  at  any  time,'  inasmuch  as 
they  allege  that  the  defect  in  the  bill,  which  it  was  designed  to  cure, 
was  a  technical  and  formal  one.  We  think,  however,  that  the  defect 
is  not  merely  technical  or  formal.  It  is  jurisdictional.  It  was  with- 
in the  power  of  the  supreme  court  to  require  by  rule  that  essential 
jurisdictional  facts  should  appear  by  averment  in  the  bill  of  com- 
plaint, that  the  bill  should  be  sworn  to,  and  that  the  right  of  the 
circuit  coiu't  to  entertain  the  suit  should  be  conditioned  upKm  the 
presence  of  such  averments.  An  allegation  in  the  bill  under  oath, 
that  there  is  no  collusion,  is  a  condition  precedeiit  to  the  jurisdiction 
of  this  court  over  the  case.  This  court  cannot  permit  a  bill  to  be 
amended  in  a  case,  over  which  it  has  no  jurisdiction.  Jurisdiction 
must  affirmatively  appear  at  every  stage  of  the  case.  It  can  be  ques- 
tioned in  any  mode  and  at  any  time,  and  does  not  require  to  be  for- 
mally objected  to  by  plea  or  demurrer.  The  court  may,  of  its  own 
motion,  note  the  want  of  jurisdiction  and  dismiss  the  bill.  In  this 
case,  however,  objection  to  the  jurisdiction  on  the  ground  stated  was 
made  in  the  answer  of  defendants  as  if  on  demurrer. 

But  passing  over  the  question  as  to  the  right  to  amend,  in  the 
manner  proposed,  and  assuming  for  the  present  that  such  an  amend- 
ment could  be  allowed,  we  come  to  the  objections  by  complainants, 
that  this  suit  is  not  founded  on  rights  which  the  corporation  against 
whom  the  suit  is  brought,  and  of  which  complainants  are  stock- 
holders, could  properly  assert,  and  therefore  not  within  equity  rule 
94.   We  think,  however,  that  by  an  examination  of  the  allegations  ^ 
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the  bill,  and  the  prayers  for  relief,  it  will  abundantly  appear  that  the 
jurisdiction  in  this  case,  must  rest  primarily  upon  the  equitable  doc- 
trine, that  permits  a  minority  stockholder  to  assert  a  right  or  pursue 
a  remedy,  belonging  to  the  corporation  of  which  he  is  a  member, 
and  whidi  it  has  declined  to  assert  or  pursue  in  its  own  behalf  upon 
due  demand  from  such  stockholder,  or  where  the  circumstances  are 
such  as  to  make  it  clear  that  such  demand  would  be  idle.  The  thing 
complained  of  is  a  lease  of  its  property  sxid  franchises,  made  by  the 
corporation  of  which  complainants  are  stockholders  to  another  cor- 
poration through  the  action  of  its  board  of  directors,  confirmed  by 
the  stockholders  as  a  body,  at  a  regularly  called  annual  meeting, 
with  notice  that  the  matter  of  such  lease  was  to  be  considered.  This 
lease,  it  is  charged  by  complainants,  was  made  by  a  board  of  direct- 
ors, who  controlled  a  majority  of  the  capital  stock  of  the  said  corpora- 
tion, and  who.  for  their  own  selfish  purposes,  are  alleged  to  have 
entered  into  a  conspiracy  among  themselves  and  with  the  directors 
of  the  North  Jersey  Street  Railway  Company,  which  company  and 
its  directors,  as  well  as  the  directors  of  the  lessor  company,  are  made 
defendants  in  this  suit.  It  is  also  charged  that  the  lease  so  made  by 
the  directors,  and  sanctioned  by  the  majority  of  the  stoc;kholders, 
was  ultra  vires,  and  therefore  illegal  and  invalid.  The  fraud  here 
charged  against  the  directors  was  not  in  fieri,  but  a  fact  accom- 
plished, and  was  clearly  practiced  against,  and  an  injury  to,  the  cor- 
poration and  to  the  whole  body  of  the  stockholders  as  a  corporate 
entity,  and  it  belonged  to  such  corporate  entity,  to  assert  the  right 
to  redress  against  such  delinquent  directors,  and  against  the  lessee 
corporation,  if  it  had  participated  in  the  fraud.  No  right  accrued  to 
a  single  stockholder,  or  any  number  of  stockholders,  as  individuals, 
primarily  to  sue  in  their  own  names,  because  whatever  injury  re- 
sulted to  them  as  individuals,  is  indirect  and  derivative.  This  is  true 
also  as  to  the  charge,  that  the  lease  in  question  was  ultra  vires.  It 
belonged  primarily  to  the  corporation  to  assert  the  right  to  have  it 
set  aside.  If,  however,  the  corporation,  through  its  directorate,  or 
its  stockholders  as  a  body  in  lawful  meeting  assembled,  refused  to 
assert  these  corporate  rights,  due  demand  having  been  made  that 
they  should  do  so  by  one  or  more  stockholders,  or  circumstances 
having  been  shown  from  which  it  clearly  appears  that  such  demand 
could  not  be  made  in  time,  or,  if  made,  would  have  been  certainly 
futile,  then,  out  of  these  facts  arises  a  distinct  equity  in  such  stock- 
holder or  stockholders  to  institute,  in  behalf  of  the  corporation,  the 
suit  which  said  corporation  ought  to  have  instituted,  and  seek  before 
a  rfiancellor  for  the  relief  to  which  such  corporation  would  be  en- 
titled, if  it  had  brought  suit  in  its  own  name.  The  relief  sought 
must  inure  to  the  benefit  of  the  corporation,  which  is  made  defendant 
for  the  purpose  of  brin|^ng  it  into  court,  where,  as  we  have  said,  it 
really  stands  in  the  attitude  of  a  plaintiff.  The  equity  which  per- 
mits the  bringing  of  such  a  suit  by  a  stockholder,  is  as  distinct  and 
well  defined  as  any  other  head  of  equity  jurisdiction.  It  depends 
upon  and  arises  from  the  facts  above  recited,  and  if  these  do  not  all 
appear  as  concurring,  to  the  satisfaction  of  the  chancellor,  his  juris- 
diction fails  for  want  of  the  equity  to  support  it.   The  ninety-fourth 
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rule  merely  requires  that  these  necessary  jurisdictional  facts  must  be 
alleged  under  oath,  as  a  matter  of  pleading,  as  well  as  be  shown  to 
exist.  If  they  fail  to  be  so  alleged  under  the  requirements  of  the 
rule,  there  is  no  jurisdiction  in  the  court  to  proceed,  and  the  bill 
must  be  dismissed.  Likewise,  the  requisite  allegations  being  made, 
they  must  be  supported  by  proof,  and  if  they  fail  to  be  so  supported, 
jurisdiction  fails  for  want  of  the  peculiar  equity,  as  above  defined, 
to  sustain  it,  and  for  that  reason,  the  bill  must  be  dismissed. 

Being  of  opinion  that  this  suit  is  founded  upon  rights  which  the 
corporation,  against  whom  the  suit  is  brought,  could  and  should 
properly  assert,  we  are  brought  to  the  consideration  of  the  im- 
portant question,  whether,  first,  this  suit  develops  the  fact  that  eq- 
uity rule  94,  in  other  respects  than  those  requiring  a  denial  of  col- 
lusion, has  been  complied  with,  and  second,  whether,  if  the  allega- 
tions required  by  the  rule  have  been  made,  they  have  been  sup- 
ported by  the  evidence  in  the  case.  These  allegations,  it  must  be  re- 
membered, refer  to  essential  jurisdictional  facts,  out  of  which  alone 
the  equity  that  will  support  this  bill  can  arise.  They  must  both  be 
alleged  and  proved.  Passing  over  again  the  question  of  the  right 
of  complainants  to  amend  their  bill  at  the  time  they  offered  to  do  so, 
m  order  to  supply  the  admitted  absence  of  any  allegation  therein 
respecting  collusion,  which  has  to  do  only  with  the  conditions  nec- 
essary to  the  peculiar  jurisdiction  of  federal  courts,  and  not  with 
those  necessary  to  their  jurisdiction  as  courts  of  equity,  we  turn  to 
the  contention  by  complainants,  that,  in  other  respects,  equity  rule 
94  has  been  complied  with. 

An  inspection  of  the  bill  shows  that  it  has  been  verified  by  affi- 
davits of  both  the  complainants;  that  it  contains  an  allegation  that 
the  comfriiainants  were  shareholders  of  the  Consolidated  Traction 
Company ;  that  the  shares  devolved  upon  them  as  personal  representa- 
tives of  a  decedent,  who  owned  these  shares  at  the  time  of  his  death, 
and  that  they  were  shareholders  at  the  time  of  the  grievances  com- 
plained of.  In  these  respects,  the  allegations  complied  with  the  re- 
quirements of  the  rule.  The  bill  contains,  however,  no  allegation 
which  "sets  forth  with  particularity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  the  managing  directors  or 
trustees,  or,  if  necessary,  of  the  shareholders,  nor  the  cause  of  hb 
fiailure  to  obtain  such  action."  Manifestly,  the  allegation  in  the  bill, 
that  complainants  had  frequently  and  in  a  friendly  manner  ai^Iied  to 
the  said  corporations  defendant,  and  to  all  the  other  individmd  defend- 
ants, and  had  "endeavored  to  persuade  them  to  desist  in  their  unlawful 
and  unjust  conspiring  against  your  orators  and  their  violating  law," 
etc.,  does  not  meet  the  requirements  of  the  rule;  that  requirement 
being  a  setting  forth  in  the  bill  of  the  efforts  by  complainants  to  induce 
the  managing  directors,  or  the  body  of  stockholders,  to  bring  the  suit 
which  they  now  seek  to  institute,  and  the  reason  of  the  failure  of  such 
efforts  to  induce  the  directors  or  body  of  stockholders  so  to  do.  As 
we  have  seen,  it  is  on  this  important  and  essential  fact,  that  the  equity 
of  an  individual  stockholder  or  stockholders,  to  maintain  a  suit  in  be 
half  of  the  corporation,  is  founded,  and  the  jurisdiction  of  this  court 
depends.   But  as,  in  considering  whetho*  such  efforts  have  in  fact 
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been  made^  their  absence  can  be  excused  by  showing  exceptional  cir- 
cumstances which  prevented  their  being  made  in  time,  or  that  the  con- 
ditions were  such  as  made  it  manifest  that  if  such  efforts  had  been 
made,  they  would  have  been  futile,  so,  in  considering  the  requirements 
of  the  rule,  that  there  should  be  an  allegation  under  oath  that  such 
efforts  had  been  made,  courts  have,  in  a  number  of  cases,  said  that, 
v'here  the  general  allegations  of  tiie  bill  were  such  as  to  make  it 
tiianifest  that,  if  true,  such  application  to  the  directors  or  stockholders 
would  have  been  without  avail,  the  necessity  for  such  allegation  would 
DC  dispensed  with.  No  general  rule  can  be  laid  down  to  guide  us, 
as  to  when  the  general  allegations  of  a  bill  make  such  a  showing,  as 
vnll  dispense  with  this  particular  allegation  as  to  efforts  on  the  part  of 
the  complainants,  to  induce  directors  or  the  body  of  stockholders, 
to  redress  the  wrong  alleged  to  have  been  committed  against  the  cor- 
poration. £ach  case  must  stand  upon  its  own  facts  and  circumstances. 
The  rule  is  a  peremptory  one,  that  the  fact  that  such  application,  if 
made,  would  be  futile,  must  absolutely  and  clearly  appear,  and  so,  if 
the  question  comes  up  at  final  hearing,  the  evidence  in  the  case  must 
be  resorted  to,  to  show  that  the  allegations  of  the  bill  relied  upon  for 
this  purpose,  are  true  in  point  of  fact.  And  especially  is  this  so, 
when  we  reflect  that  the  fact  of  application  to  the  directors,  or  circum- 
stances excusing  the  want  of  such  application,  are  jurisdictional  facts, 
the  failure  of  which  to  appear  in  the  testimony,  negatives  the  equity 
of  the  complainant  stockholders  for  the  relief  prayed  for. 

An  examination  of  the  testimony  in  this  case,  discloses  the  fact 
that  the  board  of  directors  of  the  Consolidated  Traction  Company, 
who  negotiated  and  executed  the  lease,  was  not  the  board  of  directors 
of  said  company  at  the  time  the  suit  was  brought,  and  had  not  been 
for  many  months  previous  thereto.  Of  15  directors  constituting  the 
board  at  the  time  of  the  lease,  only  5  were  members  at  the  time  of  the 
bringing  of  this  suit.  It  is  true,  that  some  or  all  of  the  remainder 
were  members  of  the  board  of  directors  of  the  North  Jersey  Railway 
Company,  but  they  were  engaged  then  in  a  transaction  not  alleged  to 
be  in  itseM  illegal,  and  must  have  viewed  the  whole  situation  from  the 
standpoint  of  their  own  company,  the  lessee.  But,  as  directors  of  the 
lessor  company,  they  were  not  committed  in  any  way  to  make  it  un- 
natural or  self-stultifying,  if  they  should  inquire  whether  the  former 
board  of  directors  of  the  lessor  company  had  transcended  their  powers 
or  committed  a  fraud.  Nothing  is  shown  which  would  have  prevented 
an  application  to  the  new  board  of  directors,  asking  them  to  take 
steps  to  redress  these  alleged  wrongs  to  the  corporation.  That  a 
refusal  on  their  part  was  probable,  ought  not  to  excuse  the  lack  of 
sudh  an  ai^lication.  Some  explanation  of  the  situation  might  have 
been  given,  that  would  have  been  satisfoctory  to  these  complainants. 
But  the  rule  further  requires  that,  if  necessary,  application  should  be 
made  to  the  shareholders  for  the  same  purpose.  This  was  not  done, 
and  nothing  in  the  evidence,  or  in  the  allegations  of  the  bill,  appears  to 
excuse  the  want  of  such  an  application.  The  allegation  that  the  di- 
rectors controlled  a  majority  of  the  capital  stock  of  the  Consolidated 
Traction  Company,  appears  from  the  evidence  to  be  untrue.  The 
sharchi^ers,  "as  a  body,  are  not  accused  of  fraudulent  or  improper 
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conduct,  in  regard  to  this  lease,  and  though  the  great  majority  voted 
for  its  confirmation,  it  does  not  lie  in  the  mouths  oli  these  complain- 
ants, in  considering  the  requirements  of  this  rule,  to  say  what  might 
or  might  not  have  been  the  result  of  an  application  made  to  a  regular 
and  lawful  meeting  of  the  body  of  shareholders.  Nothing  appears  in 
the  allegations  of  the  bill,  or  the  evidence  produced  in  the  record, 
that  would  reasonably  prevent  the  shareholders  from  being  convinced, 
notwithstanding  their  previous  vote  for  confirmation  of  the  lease, 
that  the  same  was  a  fraud  upon  the  corporation  of  which  they  were 
members,  and  upon  themselves  as  stockholders.  On  the  contrary, 
it  is  presumable,  that,  if  the  allegations  of  the  complainants,  as  to  the 
ruin  wrought  by  the  lease,  and  to  be  hereafter  wrought  by  a  con- 
tinuance thereof,  are  true,  that  fact  could  be  made  to  appear  to  the 
fellow  stockholders  of  the  complainants,  and  in  that  case,  the  ordinary 
motives  governing  human  conduct,  would  excite  them  to  co-operation 
with  the  complainants. 

The  contention  made  by  complainants  that,  those  of  the  stockhold- 
ers who  subscribed  to  the  bonds  of  the  North  Jersey  Street  Railway 
Company,  were  bribed  by  the  reception  of  an  allotment  of  shares  of 
stock  of  that  company,  with  each  bond  subscribed  for,  cannot  be  sus- 
tained. The  subscription  to  their  bonds  was  open,  and  on  the  same 
terms  to  all,  whether  stockholders  of  the  Consolidated  Traction  Com- 
pany, or  not.  These  complainants  had  the  same  right  and  opportunity 
to  subscribe  and  receive  the  bonus  stock,  as  the  other  stockholders. 
It  is  not  and  cannot  be  truly  alleged  that  such  stockholders  could  not, 
with  perfect  propriety,  subscribe  to  these  bonds,  just  as  others,  not 
stockholders,  could  do.  They  owed  no  duty  to  the  corporation  of 
which  they  were  members,  or  to  their  fellow  stockholders,  which 
would  forbid  their  so  doing;  nor  is  there  any  evidence  to  connect  the 
great  body  of  stockholders,  other  than  those  in  the  direction,  with  the 
alleged  conspiracy  of  the  directors  denounced  in  the  bill. 

During  the  more  than  i8  months  that  elapsed  between  the  execu- 
tion of  the  lease  and  the  bringing  of  suit,  more  than  one  regular 
meeting  of  stockholders  was  held,  at  any  of  which  it  w«uld  have 
been  possible  for  these  complainants,  to  have  stated  their  grievances, 
and  asked  for  such  action  as  was  competent  for  the  stockholders 
as  a  body  to  take.  If  complainants  believed  the  allegation  of  their 
bill,  that  the  lease  complained  of,  was  the  result  of  the  machinations 
of  the  directors  of  the  Consolidated  Traction  Company,  practiced 
for  the  selfish  purpose  of  diverting  an  enormous  income,  that  was 
about  to  come  into  the  treasury  of  the  said  company  for  the  benefit 
of  the  stockholders,  and  appropriate  the  same  to  themselves  per- 
sonally, and  that,  as  is  alleged  in  their  brief,  the  making  of  said  lease 
in  the  manner  and  upon  the  terms  set  forth,  completely  wrecked  the 
said  Consolidated  Traction  Company,  and  that  the  cancellation  of  said 
lease,  and  the  undoing  of  the  transactions  connected  therewith,  would 
restore  these  enormous  profits,  and  put  them  in  a  position  in  which 
they  could  reasonably  expect  them  to  be  increased  for  the  future,  it 
is  hard  to  imagine  why  they  should  not  reasonably  hope  to  so  im- 
press their  fellow  stockholders,  by  an  appeal  to  their  selfish  inter- 
ests, as  to  gain  their  co-operation,  in  compelling  the  corporation  to 
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assert  the  rights,  which  in  this  suit  the  complainants  seek  to  assert 
in  its  behalf. 

We  think,  therefore,  that  the  allegations  of  the  bill  (relied  upon 
by  the  complainants  for  that  purpose)  are  not  suiKcient  to  dispense 
with  the  aUegattons  of  the  jurisdictional  fact  as  required  by  the 
ninety-fourth  rule,  that  complainants  had  made  efforts  (setting  fonh 
with  particularity  what  those  effort's  were)  to  secure  from  the  man- 
aging directors,  or,  failing  in  that,  from  the  shareholders,  such  action 
as  they  desired,  and  the  cause  of  their  failure  to  obtain  such  action 
But  if  such  allegations  in  the  bill  had  been  sufficient  as  allegations, 
they  cannot,  when  at  this  stage  of  the  case  they  have  been  shown 
from  the  testimony  to  be  untrue  in  essential  particulars,  be  relied 
upon  for  the  purpose  of  dispensing  with  the  requirements  of  the 
rule.  And  this  brings  us  agam  to  say,  without  regard  to  the  ques- 
tion of  whether  the  allegations  of  the  bill  conform  to  the  require- 
ments of  the  rule,  that  the  essential  facts  required  by  said  rule  to 
be  alleged  under  oath,  are  jurisdictional  facts,  and  if  they  fail  to  be 
proved,  whether  alleged  or  not,  the  foundation  for  that  peculiar  eq- 
uity which  this  suit  is  instituted  to  assert,  fails,  and  this  court  is 
without  jurisdiction  to  give  the  relief  sought.  To  this  conclusion  we 
have  come,  because,  as  we  have  just  said  in  another  connection,  there 
is  nothing  in  the  case  as  developed  by  the  evidence,  which  will,  as 
a  matter  of  fact,  justify  the  admitted  neglect  of  the  complainants  to 
make  any  application  to  the  new  board  of  directors,  to  institute  a 
suit  on  behalf  of  the  corporation  for  such  redress  as  is  sought  by 
these  complainants  in  the  present  suit. 

But  if  the  facts  necessary  to  support  the  equitable  jurisdiction 
of  this  court  had  appeared,  we  are  of  opinion  that  complainants  have 
failed  to  substantiate  either  of  the  grounds  upon  which  they  rely  for 
relief.  A  careful  examination  of  the  testimony  in  this  regard,  fails 
to  disclose  the  fraudulent  and  improper  conduct  on  the  part  of  the 
directors  of  the  two  defendant  companies,  charged  in  the  bill.  Ber- 
nard M.  Shanley,  who  is  made  a  defendant,  and  charged  with  being 
a  leading  co-conspirator  with  the  other  defendants,  seems  to  have 
been,  what  in  modern  parlance  is  called,  a  promoter  of  large  schemes 
for  the  combination  of  rival  corporations  under  one  management, 
so  as  to  achieve  for  all  concerned  the  benefits  of  more  economical 
administration  and  increased  facilities  for  earning  profits.  It  appears, 
also,  that  the  Newark  &  South  Orange  Railway  Company  was  a 
company  competing  with  the  Consolidated  Traction  Company,  in 
Newark,  and  also  in  a  large  stretch  of  suburban  country.  The  de- 
sirability of  the  Consolidated  Traction  Company  obtaining  control 
of  this  competitor,  had  been  manifest  for  a  long  time  prior  to  the 
transactions  here  in  question.  But  the  Consolidated  Traction  Com- 
pany had  a  large  floating  debt,  and  had  exhausted  its  capacity  for 
borrowing  money.  It  seems  to  have  occurred,  probably  first  to 
Shanley,  but  possibly  to  the  executive  officers  of  the  defendant  the 
North  Jersey  Street  Railway  Company,  as  possibly  also  to  the  ex- 
ecutive officers  of  the  Consolidated  Traction  Company,  that  the  for- 
mer company  might  be  so  reorganized  as  to  make  it  a  valuable  in- 
strument for  consolidating  the  railway  interests  of  the  Consolidated 
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Traction  Company,  the  Newark  &  South  Oran^  Railway  Company, 
and  those  already  controlled  or  capable  of  bemg  controlled  by  the 
said.  North  Jersey  Street  Railway  Company.  This  latter  company 
had  been  doing  business  in  a  small  way,  on  a  small  capital,  and  needed 
a  reorganization  to  make  it  capable  of  accomplishing  this  design.  It 
had  authority,  or  it  was  known  that  authority  could  be  conferred  upon 
it,  to  issue  $i5/>x>,ooo  in  par  value  of  the  stock,  and  $15,000,000  of 
bonds.  It  was  an  independent  corporation,  although  a  small  one, 
and  none  of  its  directors  were  directors  in  the  Consolidated  Traction 
Company.  Shortly  prior  to  the  transactions  here  in  controversy, 
Shanley  became  a  subscriber  to  a  syndicate  formed  to  develop  this 
North  Jersey  Street  Railway  Company,  with  a  view  to  provide  the 
money  to  pay  off  the  floating  debt  o£  the  Consolidated  Traction  Com- 
pany, and  purchase  the  Newark  &  South  Orange  Railway  Company. 
With  this  end  in  view,  he  seems  to  have  determined,  with  advances 
made  by  himself  and  others  who  might  join  with  him,  to  provide 
the  North  Jersey  Street  Railway  Company  with  sufficient  cash  to 
start  the  project  proposed.  John  F.  Dryden,  a  citizen  of  the  state 
of  New  Jereey,  of  lat^e  means  and  high  ch<aracter  and  standing,  was 
selected  to  receive  subscriptions  of  cash  for  that  purpose!  $354,000 
was  deposited  in  Mr.  Dryden's  hands,  by  32  subscribers,  for  this 
purpose,  of  which  $117,000  was  subscribed  by  10  of  the  directors  01 
the  Consolidated  Traction  Company.  These  amounts  were  after- 
wards credited  on  account  of  subscriptions  to  the  bonds  and  stock 
of  the  North  Jersey  Street  Railway  Company.  A  movement  was 
then  started  by  Shanley,  and  his  associates,  to  provide  money  to  pay 
off  the  floating  debt  of  the  Consolidated  Traction  Company,  and  pur- 
chase the  Newark  &  South  Orange  Railway  Company.  In  the  car- 
rying out  of  this  plan,  Shanley  seems  to  have  acquired,  or  obtained 
an  option  upon,  all  the  securities  of  the  Newark  &  South  Orange 
Railwa}^  Company,  and  the  Suburban  Traction  Company,  which  he 
placed  m  the  custody  of  one  L.  D.  Howard  Gilmore,  as  his  agent. 
GUmore  then,  as  the  actual  and  legal  custodian  of  these  securities, 
made  a  proposition  to  sell  the  same  and  pay  $2,400,000  in  cash,  for 
$6,500,000  of  bonds,  and  $14,659,400  par  value  of  stock  of  the  North 
Jersey  Street  Railway  Company.  The  company  accepted  the  prop- 
osition, and  Mr.  Shanley,  in  behalf  of  the  North  Jersey  Street  Railwai 
Company,  proceeded  to  obtain  the  money  for  the  project,  by  selling 
its  bonds,  giving  a  $1,000  4  per  cbnt.  bond,  and  $2,000  of  par  value 
of  stock  of  the  North  Jersey  Street  Railway  Company,  for  $1,000  in 
cash.  With  the  money  thus  obtained,  the  floating  debts  of  the  Con- 
solidated Traction  Company  and  of  the  Newark  &  South  Orange 
Railway  Company  were  paid  off,  and  being  thus  in  control  of  these 
valuable  competing  properties,  so  long  desired  by  those  in  control 
ot  the  Consolidated  Traction  Company,  a  proposition  was  made  to 
the  latter  company,  that  it  should  lease  its  property,  franchises  and 
privileges  to  the  North  Jersey  Street  Railway  Cfompany  for  a  period 
of  999  years,  the  latter  company  assuming  its  liabilities  and  agreeing 
to  pay  to  the  less<»'  company  the  sum  of  $1,000,000  upon  the  ex- 
ecution of  the  lease,  and  a  rent  thereafter  to  be  paid  annually,  amount- 
ing to  $300/xx>  for  the  £rst  two  years,  and  increasing  at  intervals 


Digitized  by 


DICKIN8UH  V.  OONBOUDATSD  TRACTION  00. 


249 


until  1906,  when  and  thereafter,  the  annual  rent  should  be  $600,000. 
No  dividend  had  ever  been  theretofore  paid  upon  the  stock  of 
the  Consolidated  Traction  Company.  The  proposition  waa  accepted, 
and  the  lease  executed,  with  the  result  that  the  stock  of  the  Con- 
solidated Traction  Company  rose  in  the  market  nearly  50  per  cent 
Before,  however,  the  project  was  actually  accepted  by  the  director* 
of  the  Consolidated  Traction  Company,  or  the  lease  executed,  the 
question  of  its  advisability  was  submitted  to  a  meeting  of  the  stock 
holders  of  the  company.  The  meeting  was  a  regular  annual  meet- 
ing, but,  in  the  call  for  the  same,  notice  was  given  that  the  project 
of  this  lease  would  be  brought  before  the  meeting  for  considera- 
tion. After  full  explanation,  it  was  confirmed,  and  approved  by  the 
stockholders,  108,000  shares  out  of  l_50,ooo  voting  in  favor  thereof,  and 
23,000  against.  These  23,000  afterwards,  by  written  assent,  were 
recorded  in  favor  of  the  lease,  and  finally  all  but  400  shares,  100  being 
in  the  hands  of  the  complainants  in  the  present  suit,  had,  in  one  way 
or  another,  assented  to  the  transaction.  The  remainder  of  the  $15,- 
000,000  of  bonds  had  been  marketed,  and  were  widely  distributed, 
as  also  the  stock  of  the  North  Jersey  Street  Railway  Company,  and 
for  18  months  prior  to  the  smt,  and  for  nearly  2  years  since,  the 
properties  leased  and  controlled  by  the  North  Jersey  Street  Rail- 
way Company  have  been  administered  without  complaint,  so  far  as 
the  record  shows,  on  the  part  of  any  other  stockholders  than  those 
representing  the  400  shares  mentioned.  Much  is  made  of  the  fact 
that  Mr.  Dryden  was  a  secret  trustee  for  the  receiving  of  the  cash 
subscriptions  necessary  to  start  the  project,  but  there  seems  to  have 
been  no  special  injunction  of  secrecy,  and  what  was  done  was  known 
to  a  large  number  of  interested  persons.  It  was  part  of  a  plan  that 
seems  to  have  been  well  calculated  to  achieve  an  object  that  was 
conceived  to  be  by  both  directors  and  stockholders  of  the  Consol- 
idated Traction  Company  a  desirable  one  to  achieve.  It  is  alto- 
fjether  probable  that  this  scheme  was  known  to  the  directors  of  the 
Consolidated  Traction  Company.  They  were  alt  of  them  large  hold- 
ers of  the  stock  of  that  company,  although  they  did  not  control  the 
same,  as  alleged  by  the  complainants  in  their  bill;  fully  two-thirds 
of  it  being  in  other  hands.  But  whatever  the  proportion  of  their 
holdings  may  have  been,  it  was  large  enough  to-  give  these  directors 
a  personal  interest  in  the  successful  management  and  prosperity  of 
the  corporation  they  were  managing.  Their  subscription  to  the 
stock  of  the  North  Jersey  Street  Railway  Company  was  consistent 
with  this  personal  interest,  and  did  not  place  them  in  the  position  of 
antagonism  to  the  interests  of  their  own  corporation,  a  thing  ab- 
horred by  equity,  where  trustees  are  personally  benefited  by  the  thing 
done  by  them  as  trustees,  except  in  so  far  as  they  are  benefited,  in 
common  with  all  other  stockholders,  by  wise  business  management. 
Shanley  was  a  director  in  neither  company,  but  was  a  large  holder 
of  the  stock  of  the  Consolidated  Traction  Company,  and  certainly 
could  have  had  no  interest  in  wrecking  that  company.  What  his 
profits  were  as  a  promoter  of  the  scheme,  docs  not  dearly  appear. 
They  were  probably  large,  but  the  transaction  was  one  requiring 
experience  as  a  financier,  skill  and  large  pecuniary  means.    At  all 
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events,  there  is  nothing  in  the  record  to  show  that  the  directors  shar- 
ed in  the  profits  accruing  to  Shanley  as  a  promoter,  or  received  any 
benefit  from  him,  other  than  what  came  to  all  the  stockholders  from 
what  was  accomplished  by  his  efforts.  The  lease,  so  far  as  the  evi- 
dence before  us  goes,  approved  itself  to  the  judgment  of  all  the 
stockholders^  except  those  interested  in  this  smt,  and  it  seems  to 
have  redounded  to  the  well-being  and  prosperity  of  the  enterprise 
in  which  their  capital  was  embarked,  by  placing  it  upon  a  dividcftd- 
paying  basis,  where  it  had  never  before  been.  It  likewise  seems  to 
have  given  to  the  public  a  better  organized  and  more  extended  serv- 
ice. That  the  lessee  company  is  controlled  by  many  or  most  of  the 
same  men  who,  before  the  lease,  controlled  the  Consolidated  Trac- 
tion Company,  would  seem  to  be  to  the  advantage  of  the  stockhold- 
ers of  that  company,  and  not  to  their  detriment.  This  state  of  things 
as  disclosed  by  the  record,  is  verv  far  from  sustaining  the  allega- 
tions of  fraud  against  the  individual  defendants  in  this  case,  directors 
in  the  two  companies,  or  any  of  them,  and  nothing  but  the  clearest 
proof  of  such  fraud  would  justify  the  interference  asked  of  this  court 
on  tlial  ground. 

We  now  turn  to  what  seems,  from  the  argument  of  the  complain- 
ants, the  principal  ground  upon  which  they  rest  their  case.  This  is 
the  alleged  ultra  vires  character,  and  the  consequent  invalidity,  of 
the  lease  made  by  the  Consolidated  Traction  Company  to  the  other 
corporation  defendant.  It  is,  of  course,  necessarily  true,  that  the 
activities  of  a  corporation  must  be  confined  within  the  limits  prescribed 
by  the  sovereign  authority  creating  it ;  and  especially  is  it  true,  that 
while  a  corporation  has  by  implication  all  the  ancillary  powers  neces- 
sary to  the  exercise  of  expressly  granted  powers,  and  to  carry  into 
effect  the  purposes  of  its  creation,  it  can  exercise  no  others  that  are 
not  expressly  granted.  In  this  case,  the  power  of  these  two  corpora- 
tions defendant,  the  one  to  be  lessor  and  the  other  the  lessee,  of  the 
property,  rights,  franchises  and  privileges  which  the  lessor  company 
had  acquired  by  the  legislative  authority  that  granted  it  corporate 
existence,  is  not  to  be  implied  from  any  general  power  connect^  with 
the  object  of  their  creation.  As  the  power  to  negotiate  and  ex- 
ecute the  lease  here  in  question  has  been  challenged,  those  who  would 
sustain  it,  must  point  to  some  express  authority  of  the  legislature 
of  the  state  by  which  these  corporations  defendant  were  created. 
\Ve  find  that  both  of  them  were  formed  under  an  act  of  the  legis- 
ature  of  New  Jersey,  approved  March  14,  1893,  and  constituting 
chapter  172  of  the  General  Public  Laws  oi  1893.  The  title  of  the 
^tct  is,  "An  act  to  authorize  the  formation  of  traction  companies  for 
the  construction  and  operation  of  street  railways,  or  railroads  operated 
as  street  railways,  and  to  regulate  the  same."  The  act  is  a  long  one 
ind  prescribes,  with  much  detail,  the  manner  in  which  a  corporatior 
may  be  formed  and  organized  under  it.  It  carefully  defines  and  limits 
the  powers  and  franchises,  which  such  corporations  may  exercise  and 
enjoy.    Its  sixteenth  section  contains  the  following  grant  of  power: 

"Any  cwpwatlon  created  under  tJils  act  may  leaae  the  property  and  ftsti- 
r>i)lRes  of  any  other  corpwatlou  owning  or  oprntUig  any  street  raDway  or 
other  *-ailroad  operated  as  a  street  railway,  or  any  tnmplke  or  plank  road, 
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or  any  motor  power  or  traction  company  and  sacb  otlipr  corporation  and  cor- 
porations are  bereby  authorized  to  make  sucb  lease  and  after  sucb  lease 
the  corporation  created  under  tbis  act  may  use  and  operate  the  tranehlaes 
and  property  of  sucb  corporation  or  corporations  so  leased  upon  such  com- 
pensation to  be  made  to  the  lessee  company  as  such  respective  lessor  cor- 
poration may  have  been  entitled  to  demand  from  po-sona  using  or  traveling 
In  or  upon  the  property  of  such  lessor  corporation;  provided,  that  all  rlKhta 
of  creditors  and  all  llena  upon  the  property  of  the  corporation  lessor,  and  all 
privileges  and  Immunltfes  of  sucb  lessor  corporation  shall  be  preserved  un- 
impaired to  the  same  extent  as  If  sucb  lease  had  not  been  made;  and  all 
debts,  liabilities  and  duties  of  sucb  lessor  corporation  shall  tbenceforth  at- 
ta<di  to  tlie  lessee  c<nponitioii,  and  be  enforced  agKlmt  or  be  enjoyed  by  It 
to  tbe  same  extent  aitd  In  the  same  manner  as  tli«y  were  oiforeeable  against 
or  enjoyed  by  the  lessor  corporation:  aud'ptoTlded  further,  that  no  greater 
tolls  or  charges  shall  be  made  or  demanded  by  any  corporation  created  under 
tbls  act  than  vera  or  are  authwised  to  be  charged  and  collected  for  the  same 
service  by  the  corporation  or  corporations,  lessor  or  lessors  In  said  lease." 

An  act  of  the  legislature,  approved  on  the  said  14th  day  of  March. 
1893,  but  said  to  have  been  passed  and  approved  prior  to  the  act  above 
referred  to,  is  entitled  "An  act  to  authorize  street  raiiviray  companies, 
or  companies  owning  railroads  operated  as  street  railways,  to  lease 
their  property  and  franchises  to  traction  companies,  and  to  prescribe 
a  method  therefor."  It  is  printed  in  the  volume  of  General  Public 
Laws  of  1893,  just  before  the  one  quoted  from,  and  is  chapter  169, 
the  act  quoted  from  being  chapter  172.  The  first  section  of  this  chap- 
ter 169  is  as  follows: 

"That  It  shall  and  may  be  lawful  for  any  company  owning  any  street 
mllTvay  or  railways  or  any  company  owning  any  rollroad  operated  as  a 
street  railway,  whether  such  lessor  company  or  companies  are  Incorporated 
under  any  general  or  special  act  of  this  state,  to  lease  their  property  and 
franchises  to  any  traction  company  created  under  the  laws  of  this  state  for 
soch  term  or  terms,  upon  such  condition  or  conditions  as  to  the  use  and 
operation  of  the  property  of  the  corporation,  tbe  enjoyment  of  privileges  or 
Immunities  of  such  lessor  corporation  and  the  amount  of  rent  to  be  paid 
therefor,  and  tbe  manner  of  making  payment  of  said  rent,  and  such  otber 
conditions,  llmltatlona  and  restrlctiona  as  said  lessw  and  leasee  eorpontiona 
may  agree  upon." 

Both  this  chapter  and  chapter  172  contain  identical  provisions  for 
appraising  and  paying  the  value  of  the  stock  of  dissentient  stockhold- 
ers. Section  17  of  chapter  172  is  almost  a  verbatim  copy  of  section  2 
of  chapter  169,  and  is  as  follows : 

"Amj  stockholder  of  any  company  whose  property  and  franchises  shall 
bave  been  leased  to  a  corporation  created  under  tbls  act  who  shall  not  assent 
to  leaae,  or  who  shall  resist  or  object  to  the  making  thereof,  may  at  any 
time  within  thirty  days  after  the  making  ot  satix  lease  as  In  this  act  pro- 
vided apply  by  petition  to  tlie  circuit  court  of  tbe  county  in  which  the  chief 
office  of  the  lessor  corporation  may  be  kept  or  to  a  Judge  of  said  court  in 
▼acatlon.  If  no  sucb  court  sits  within  such  period,  on  reasonable  notice  to 
said  company,  to  appoint  three  disinterested  persons  to  estimate  tbe  damage, 
if  any,  done  to  such  stockholder  by  said  proposed  lease;  aud  whose  award, 
or  ttiat  of  a  majority  of  them,  when  confirmed  by  tbe  said  court,  shall  bo 
final  and  conclusive;  and  the  persons  so  appointed  shall  also  appraise  said 
stock  of  such  stockholder  at  tbe  full  market  value  thereof  without  regard 
to  any  depreciation  or  appreciation  in  consequence  of  the  said  lease;  and  tbe 
lessor  company  may  at  its  election  either  pay  to  tbe  said  stockhold»  the 
amount  of  damages  so  found  and  awarded.  If  any,  or  tbe  value  of  the  stock 
so  ascertained  and  determined,  and  upon  tbe  payment  of  the  value  of  the 
stoclE  ae  affwesaM  tbe  said  stockholder  shall  transfer  tbe  stock  so  held  by 
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him  to  said  lessor  company  to  be  disposed  of  by  the  directors  of  said  com- 
jwny  or  to  be  retained  for  the  benefit  of  the  remaining  stockboldaa;  and  la 
case  the  ralne  of  said  stock  as  aforesaid  Is  not  so  paid  wltiiln  thirty  daji 
from  the  filing  of  the  said  avard  and  confirmation  by  said  court,  and  notice 
to  said  lessor  company^  tbe  damage  so  found  and  confirmed  shall  be  a  judg- 
ment against  said  company,  and  collected  as  othGx  Judgments  in  said  court 
ar^  by  law,  recorerabla** 

As  both  of  the  corporations  lessor  and  lessee  respectively,  and  de- 
fendants herein,  were  formed  and  organized  under  the  provisions  of 
chapter  172,  it  would  seem  that  there  could  be  no  doubt,  that  plenary 
capacity  to  stand  in  the  mutual  relation  towards  each  other,  of  lessor 
and  lessee,  was  conferred  upon  said  corporations  by  section  16  of  said 
chapter.  If  it  should  be  objected,  however,  that  the  words,  "such 
Other  corporation  and  corporations  are  hereby  authorized  to  make 
such  lease,"  are  insufficient,  for  any  reason,  to  confer  the  requisite 
power  on  the  lessor  company,  the  prior  act  constituting  chapter  169, 
is  direct  and  ample  for  that  purpose.  But  we  are  of  opinion  that  sec- 
tion 16  of  chapter  172  of  the  act  under  which  both  corporations  were 
organized,  confers  the  requisite  authority  upon  both  corporations. 

The  lease  that  has  been  executed,  and  here  the  subject  of  contro- 
versy, was  made  pursuant  to  the  careful  provisions  of  the  said  section 
16,  It  complies  with  all  its  requirements  as  to  protecting  all  rights  of 
creditor  and  Hens  upon  the  property  of  the  corporation  lessor,  and 
all  privileges  and  immunities  of  such  lessor  corporation.  It  also 
provides  for  the  assumption  by  the  lessee  company  of  all  debts,  liabili- 
ties and  duties  of  the  lessor  corporation.  As  has  been  seen,  section 
17  of  said  act  provides  a  mode  by  which  any  dissentient  stockholder 
may  be  compensated,  if  he  should  fear  the  effects  of  such  lease  npon 
tht  value  of  his  stock,  or  if  for  any  other  reason  he  desires  to  retire 
from  the  corporation  without  loss.  This  provision  would  seem  to 
have  been  adopted  out  of  cautious  solicitude  for  the  rights  of  possible 
dissentient  stockholders.  Even  in  a  case  where  a  lease  or  consolida- 
tion was  authorized,  by  a  legislative  act  subsequent  to  the  act  under 
which  the  corporation  was  organized,  such  a  provision  as  that  of  sec- 
tion 17,  above  quoted,  has  been  held  a  competent  exercise  of  the 
power  of  eminent  domain.  It  was  construed  to  be  a  taking  of  private 
property  for  a  public  use,  and  the  fact  that  it  was  for  a  public  use  has 
been  held  to  be  settled  by  the  legislative  act  providing  for  the  taking. 
Black  v.  Canal  Co.,  24  N.  J.  £q.  455.  But  in  the  case  in  hand,  no 
such  question,  as  to  whether,  or  bow  far,  dissenting  stockholders 
would  be  bound  by  a  subsequent  legislative  provision  authorizing  a 
lease,  can  arise.  The  act,  under  which  both  of  these  corporations 
were  organized,  and  the  legislation  existing  at  the  time,  expressly  con- 
ferred upon  these  corporations,  from  the  beginning  of  their  existence, 
the  power  to  be  either  lessor  or  lessee.  Every  stockholder,  including 
these  complainants,  in  subscribing  for  his  stock,  took  it  subject  to  the 
conditions  of  the  act,  under  the  authority  of  which  it  was  issued,  and 
of  the  relevant  provisions  of  law  existing  at  the  time,  and  were  bound 
by  their  several  requirements  and  conditions.  Every  stockholder 
knew,  when  he  subscribed,  or  was  bound  to  know,  that  the  corporation 
had  power  to  lease  the  property,  and  they  also  knew  that  if  they  did 
not  assent,  or  did  assent,  what  provision  had  been  made,  out  of  abun- 
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daat  caution,  for  their  benefit.  These  provisions  entered  into  the  con- 
tract of  the  stockholders,  inter  sese,  and  they  took  their  stock  upon 

the  express  condition  that  they  would  be  bound  thereby. 

So  far,  it  seems  too  plain  for  argument,  that  lawful  authority  to  be 
parties  to  the  lease  in  question,  was  conferred  in  express  terms  upon 
both  of  the  defendant  companies.  It  is  not  necessary  to  dwell  long 
upon  certain  objections  made  by  complainants,  in  their  argument, 
to  the  sufficiency  of  the  acts  referred  to,  to  authorize  this  lease.  The 
objections  seem  to  us  hypercritical,  and  it  would  be  an  unnecessary 
consumptioti  of  time  to  discuss  them  further  than  to  say  that  they  are, 
in  our  opinion,  without  merit.  One  objection,  however,  should  re- 
ceive a  passing  notice,  and  that  is,  that  the  act  constituting  chapter 
172  of  the  General  Laws  of  1893,  in  its  sixteenth  section,  is  unconsti- 
tutional, in  so  far  as  it  attempts,  after  authorizing  corporations  created 
under  it  to  lease  the  property  of  other  corporations,  to  confer  au- 
thority on  all  such  other  corporations  to  make  such  lease,  the  consti- 
tution of  New  Jersey  providing  that  every  law  shall  embrace  but  one 
object,  and  that  object  shall  be  expressed  in  its  title.  This  objection 
would  be  good,  were  the  lessor  corporation  croited  under  another  and 
different  act.  It  wotild  in  that  case,  as  in  the  case  of  Camden  &  A. 
R.  Co.  V.  May's  Landing  R.  Co.,  48  N.  J.  Law,  560,  7  Atl.  523,  be  an 
amendment  to  a  charter  subsisting  under  a  different  act.  In  the  case 
before  us,  however,  both  companies  derived  their  corporate  powers 
from  the  same  act,  and  if  the  power  to  lease  the  property  of  another 
corporation  be  sufficiently  embraced  in  the  general  object  expressed 
in  the  title,  the  power  of  such  a  corporation  to  make  a  lease,  would 
also  be  so  embraced. 

The  objection  most  seriously  and  strenuously  ut^ed,  is,  that  al- 
though express  power  may  be  given  to  a  corporation  to  lease,  that 
power  cannot,  in  the  absence  of  express  legislative  authority  to  the 
contrary,  be  exercised  without  the  assent  of  all  the  stockholders.  It 
is  argued,  with  some  plausibility,  'that  without  express  legislative  au- 
thority, a  corporation  could  not  make  a  lease  of  its  property  and 
franchises,  even  with  the  assent  of  all  its  stockholders,  and  thai  ex- 
press legislative  authority  to  make  a  lease  is  only  a  conferring  of  a 
power  not  existent  without  such  legislative  grant,  upon  the  whole 
body  of  stockholders.  Many  cases  have  been  cited  in  the  brief  and  in 
the  argument,  to  support  these  propositions.  The  distinction,  how- 
ever, between  these  cases  and  the  one  at  bar,  is,  that  the  former  con- 
cern grants  of  legislative  power  to  lease,  to  corporations  already  in 
existence,  and  whose  stockholders  have  subscribed  under  the  condi- 
tions of  the  original  charter,  by  which  no  such  power  was  given.  The 
implied  contract  between  the  stockholders,  inter  sese,  in  such  cases,  is, 
as  already  stated,  that  no  such  additional  power,  so  radical  in  its  na- 
ture, though  conferred  by  legislative  authority,  shall  be  capable  of 
being  exercised  without  the  assent  of  all  the  stockholders.  In  the 
case  before  us,  however,  the  power  to  lease  was  conferred  by  the 
act  under  which  both  corporations  were  formed.  It  was  inherent  in 
their  organization  and  corporate  existence,  and  was  a  condition  upon 
which  every  stockholder  received  his  stock.  It  was  competent  for 
the  legislature  to  have  imposed  in  its  creative  act,  any  conditions  it 
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pleased,  upon  the  stockh<^ders  of  the  corporation  which  it  had  called 
into  existence.  The  power  to  lease  having  been  so  given,  without 
prescribing  any  mode  in  which  it  was  to  be  exercised,  it  must  be 
classed  with  the  general  powers  conferred  by  a  charter,  which  are  to 
be  exercised  by  the  majority  of  corporators  or  stockholders.  This  is 
the  general  rule,  applicable  to  all  corporate  powers  originally  conferred 
by  charter,  and  inherent  in  the  corporate  organization  in  its  inception. 
It  is  unreasonable  to  suppose  that  a  power  conferred  by  the  creative 
act,  should,  in  the  absence  of  any  other  mode  prescribed  for  its  exer- 
cise, be  made  to  depend  upcm  the  unanimous  consent  of  the  stockhold- 
ers. Corporate  existence  might  be  so  imperiled,  and  corporate  ends 
defeated.  The  view  stated  has  the  sanction  of  well-considered  judg- 
ments in  American  and  English  cases,  which  have  been  summariznl 
by  Morawetz,  in  his  work  on  Private  Corporations  (section  407), 
as  follows: 

"It  Is  evidently  tbe  Intention  of  all  jmitips  wbo  Join  In  creating  a  corpon- 
tlon,  tbat  all  acts  which  are  d<me  by  the  company  tinder  Its  charter  ahall  be 
done  In  the  usual  manner,  and  by  the  agencies  through  which  a  corporation 
usually  acts.  The  majority  In  shareht^dws'  meeting,  and  Id  some  instances 
the  hoard  of  dlrectots.  are  Impliedly  invested  with  full  powers  to  do  on  be- 
half of  the  corporation  whatever  th^  deem  Judicious  in  carrying  out  the 
<'ompany's  chartered  purpMes.  If  the  chaxta  contains  a  provlsloB  purport- 
ing to  authorize  the  cMporatlon  to  do  a  certain  act  this  la  not  merely  a  grant 
of  authority  from  the  legislature  to  the  corporation,  but  It  enters  into  the 
hgreement  of  the  shareholders,  and  tropUedty  invests  the  majority,  or  the 
lionrd  of  directors,  with  authority  to  do  the  act  on  behalf  of  the  corporation. 
Tilts  iB  true,  although  a  change  In  the  company's  constitution,  or  an  altera- 
tion of  the  character  of  Its  main  enterprise,  be  the  rennlt  The  powm  of 
the  majority,  or  IxMird  of  directors,  under  these  clrcunutances,  are  derived 
strictly  from  the  agreement  of  tbe  shareholders." 

See,  also,  sections  475  and  941.  See,  also,  3  Cook,  Corp.  §  895, 
and  cases  cited. 

It  should  not  pass  without  comment,  that  in  the  present  case,  the 
lease  in  question  was  assented  to  formally,  by  more  than  two-thirds 
of  the  stockholders,  and  informally  in  writing  by  every  stockholder, 
save  the  holders  of  the  400  shares  interested  in  this  litigation,, the  com- 
plainants being  the  owners  of  only  100  shares.  Courts  of  equity  are 
reluctant  to  act  in  cases  where  their  action  would  unsettle  and  distuit 
enormous  interests,  especially  where  most  of  them  are  attached  to  in- 
nocent third  parties,  and  to  which  the  interests  of  those  invokii^ 
judicial  action  are  overwhelmingly  disproportioned.  And  still  more 
is  this  the  case,  where  the  evidence  discloses  that  those  seeking  such 
drastic  judicial  intervention,  have  not  suffered,  and  are  not  likely  to 
suffer  pecuniary  loss. 

It  is  also  contended  by  complainants,  that  there  is  jurisdiction  in  this 
court,  independently  of  the  grounds  heretofore  discussed,  in  that  the 
lease  in  question,  in  its  effect,  takes  the  private  property  of  the  com- 
plainants, against  their  consent,  and  is  in  violation  of  the  ri^te  <^ 
the  complainants,  g^jarantied  to  them  by  the  constitution  of  the  United 
States  and  of  New  Jersey.  If  this  contention  were  valid,  this  propo- 
sition would  not  only  be  a  ground  of  jurisdiction,  but  one  justifying,  in 
part  at  least,  the  relief  sought  by  complainants.  The  gravamen  of 
this  charge  is,  that  section  17  of  the  act  under  which  the  companies 
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defendant  were  formed,  provides  for  the  condemnation  of  the  stock 
of  any  "f  .,ockholder  of  any  company,  whose  property  and  franchiser, 
shall  have  been  leased  to  a  corporation  created  under  this  act,  who 
shall  not  assent  to  the  lease,  or  who  shall  resist  or  object  to  the -mak  - 
ing thereof,"  when  no  public  use  justifies  the  same,  the  contention 
being  that  this  would  be  a  taking  of  private  property,  without  due  pro- 
cess of  law,  in  contravention  of  the  constitutions  of  the  United  States 
and  of  the  state  of  New  Jersey.  The  fallacy  of  this  contention  con- 
sists in  the  ignoring  of  the  fact  that  all  stockholders  of  the  lessor 
company  are  bound  by  the  conditions  imposed  by  the  legislative  act 
which  created  their  corporation,  and  have  impliedly  assented  to  the 
exercise  of  the  power  to  lease,  when  authorized  by  the  lawfully  consti- 
tuted directors  of  the  company,  and  by  the  holders  of  a  majority  of 
the  stock  therein.  There  has,  consequently,  been  no  taking  of  the 
property  of  the  dissentient  stockholders  in  the  constitutional  sense. 
The  authority  for  appraising  the  stock  of  such  minority  holders,  and 
paying  them  the  value  of  it,  need  not  in  such  a  case  have  been  provided 
for,  nor  are  the  proceedings  authorized  by  section  17  of  chapter  172, 
or  b}'  section  2  of  chapter  169,  strictly  proceedings  for  condemnation 
of  private  property  for  public  use.  They  only  provide  a  way,  in  which 
minority  stockholders  may  receive  the  present  value  of  their  stock, 
and  retire  from  the  corporation,  when  a  lease,  legally  authorized,  and 
to  which  they  object,  has  been  approved  by  a  majority  of  the  stock- 
holders. It  is,  moreover,  to  be  noted,  that  the  argument  of  complain- 
ants seems  to  go  also  upon  the  assumption,  that  the  provision  for 
assessment  and  payment  is  obligatory  upcm  the  dissentient  stockhold- 
ers, whereas,  it  is  entirely  optional  with  such  stockholders  to  avail 
themselves  of  this  provision,  or  not.  It  is  needless  to  further  discuss 
the  elaborate  argument  of  complainants'  counsel,  under  this  head, 
exc^  to  say  that  the  cases  cited  to  support  their  oontenticm,  so  far 
as  we  hare  examined  them,  are  very  different  from  the  ;H*e8ent ;  being 
cases  where  the  legislature  has  sought  to  condemn  holdings  of 
minority  stockholders  in  their  corporation,  by  legislation  enacted  after 
the  stockholders'  rights  under  their  charter  had  accrued. 

For  the  reasons  stated,  we  think  the  bill  (A  complaint  should  be  dis- 
missed, with  costs,  and  it  is  so  ordered. 


Bakkhuptct— PMggRRHOBa— Patmekt  on  Note  Hsu>  bt  Indobsbk 

A  payment  made  by  an  Insolvent  wltbln  four  montbs  prl(tf  to  bis 
bankruptcy  to  a  bank,  to  apply  on  a  note  given  by  btm  to  a  solvent 
creditor,  who  bad  Indorsed  tbe  same  and  sold  it  to  the  bank,  constitutes 
a  preference  to  such  creditor,  which  must  be  surrendered,  under  Bankr. 
Act  1808,  I  67s,  before  lie  can  prove  bla  claim  against  tbe  bankmpt 
Mtate. 

In  Bankruptcy.   On  question  certified  by  referee. 


In  re  WATEStBURT  rDRMITURB  00. 


(District  Conrt.  D.  Conuectlcnt   February  ^Si,  1802) 
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Josiah  G.  Beckwith,  Jr.,  for  petitioners. 
Cooiey  &  Bell,  for  Houghton  &  Fraser. 
Bronson  &  Minor,  for  trustee. 

TOWNSEND,  District  Judge.  The  certificate  of  the  referee  stattt 
the  facts  and  question  of  law,  with  his  ruling  thereon,  as  follows: 

"The  petition  of  creditors  In  salcl  case  was  filed  Id  court  on  Jaly  10,  1901. 
and  tbe  corporation  was  adjudicated  bankrupt  on  August  2,  1901;  bavlng 
been  Insotv^t  tor  more  than  four  months  priw  to  tbe  'adjudication.  On 
March  IS,  1901,  tiie  bankrupt  gave  Hongtattm  ft  Fraser  a  three-montbi  notp 
for  ^21.28;  being  a  part  of  the  balance  then  due  from  the  bankrupt  to  said 
HoQgliton  ft  Fraser.  Houghton  ft  Fraser  had  this  note  discounted  in  bank, 
and  when  the  note  became  due,  on  June  15,  1901,  sent  to  the  bankrupt  their 
check  for  $250,  receiving  a  new  note  from  the  bankrupt  therefor;  and  tbe 
bankrupt  paid  the  note  In  bank  on  wiilch  Honghton  &  Fraser  were  tndorsers. 
On  May  1,  1901,  Houghton  &  Fraser  sold  to  the  bankrupt  goods  to  the 
amount  of  $30,  wliicb  were  not  paid  for.  Tbe  question  arises  whether  the 
payment  of  $171.28  (being  the  difference  between  the  $250  advanced  by 
Honghton  ft  Fraser  on  June  15,  leoi,  and  tbe  $421.28  note  in  bank  which  liad 
been  discounted  by  Houghton  ft  Fraser)  should  be  considered  as  a  prefer- 
ence, and  charged  against  the  dividend  of  Houghton  &  Fraser.  The  claim 
of  Hougbton  &  Fraser,  as  filed,  was  $369.02.  The  referee  holds  that  tbe 
$171.28  should  be  returned,  and,  considering  It  as  returned,  allows  tbe  claim 
for  dividend  at  $540.30,  and  charges  $171.28  against  the  dividend,  wliich  eqii: 
will  still  leave  a  balance  of  dividend  doe  Houghton  ft  Fraser  of  about  |30. 
and,  at  the  request  of  Houghtcm  ft  Fraser.  the  question  of  the  correctness 
of  tills  ruling  Is  certified  to  the  Judge  of  the  court  for  bis  opinion  thereon. 

"In  Landry  v.  Andrews  (supreme  court  of  Rhode  Island;  April  20,  1901) 
a  Am.  Bankr.  B.  281,  48  AtL  1036,  a  note  was  paid  by  an  Insolvent  at  tbe 
request  of  tbe  Indwsers,  who  had  reasonable  canse  to  brieve  tbat  It  was  In- 
tended thereby  to  give  tbem  the  preference  over  other  creditors.  It  was  bedd 
that  this  payment  was  a  preference,  under  section  dOb,  and  the  trustee  re- 
covered back  the  amount  from  tbe  Indorser.  If  Houghton  ft  Fraser  had  be«n 
aware  that  the  Waterbury  Furniture  Company  was  insolvent,  the  trustee 
could  recover  back  the  $17L2S  from  them.  A  distinction  ought  not  to  be 
made  between  the  meaning  of  'preference'  under  section  57g  and  section  (90, 
unless  absolutely  necessary  and  In  accordance  with  the  general  Intent  of  tbe 
act  The  note  to  Houghton  ft  FrasK  was  given  wlttaln  four  months  of  the 
commencement  of  tbe  proceedings  In  bankrnptey.  ^e  payment  made  in- 
ured to  tbe  ben^t  of  Houghton  &  Fraser  as  much  as  If  It  had  been  made 
dlrecQy  to  them.  The  objection  is  one  of  form,  rather  than  of  substaace. 
To  bold  this  payment  not  a  preferrace,  and  at  the  same  time  bold  direct 
payments  to  creditors  as  preferences,  would  be  unjust  to  the  other  creditors. 
The  ruling  above  is  believed  to  be  In  accordance  with  the  intrat  and  spirit 
of  the  statute,  and  in  the  line  of  equity  on  which  the  decision  in  Plrie  v. 
Trust  Co.,  182  U.  S.  438,  21  Sup.  Ct  906,  45  U  Ed.  1171,  was  Justified  by  tbe 
supreme  court  T^e  bankruptcy  itatnte  shoold  be  eoDBtrned  so  as  to  pro- 
mote equality  among  creditors." 

It  is  not  disputed  that  the  facts  and  questions  at  issue  are  correctly 
stated.  Under  section  57g  of  the  bankrupt  act,  if  the  bank  had  cchi- 
tinued  to  hold  the  note,  and  had  not  proved  the  claim,  Houghton  & 

Fraser  could  have  proved  it.  The  payment  was  wholly  for  their  ben- 
efit, and,  as  their  solvency  is  not  questioned,  the  bank  had  no  in- 
terest in  the  payment.  The  provisions  of  section  6o  have  been  re- 
peatedly cited  to  aid  in  construing  the  term  "preferences"  in  section 
j7g.  See,  for  example,  In  re  Soldosky,  7  Am.  Bankr.  R.  126,  in 
Fed.  511 ;  In  re  Dickson,  7  Am.  Bankr.  R.  190,  ill  Fed.  726. 
The  decision  of  the  referee  is  affirmed. 
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(CIrcntt  Court  of  Appeals.  Second  Olientt.  Mardi  10,  IMS.) 


No.  43. 


ConOMS  DllTIBB— FlODBSD  COTTON  ClOTH. 

TArlff  Act  1887,  par.  813,  imposing  an  addlttonal  duty  oq  'tettm  elotb 
In  vlilch  other  than  the  ordinary  warp  and  filling  threads  hare  been 
Istrodnced  In  the  process  of  weavins  to  form  a  ftgnre,"  Inclndes  cotton 
elotti  In  which  there  is  a  separate  and  extra  thread,  not  introduced  for 
the  pnrpose  of  ordinary  mannfactnre,  bat  with  the  sole  object  of  forming 
the  flgiire,  and  which  does  not  in  any  way  enter  Into  the  structural  part 
of  the  goiods,  but  ie  for  ornamental  purposes,  and  without  which  the 
fabric  wonld  hare  been  a  completed  fiibric. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Appeal  from  a  decision  of  the  United  States  circuit  court  for  the 
Southern  district  of  New  York  (log  Fed.  564),  affirming  a  decision  of 
the  board  of  United  States  general  appraisers, .  which  sustained  the 
action  of  the  collector  and  overruled  the  protests  of  the  appellants. 

W.  Wickham  Smith,  for  appellants. 
Chas.  D.  Baker,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  In  May,  1890,  the  appellants^  Mills  &  Gibb,  im- 
ported into  the  United  States  at  the  city  of  New  York  a  case  of  cotton 
woven  goods  of  25  different  varieties,  each  containing  figures  of  vari- 
ous kinds  produced  in  weaving,  and  known  as  "fancy  cottons."  They 
were  all  assessed  for  duty  as  cotton  cloth,  under  paragraphs  307  and 
3<:^,  Schedule  I,  of  the  tariff  act  of  July  24,  1897,  and  known  as  the 
"countable  datises."  Upon  17  fabrics  an  additional  duty  was  assessed 
under  paragraph  3x3  of  the  same  act,  wluch  ia  as  follows: 

■918.  Cotton  cloths  In  wblch  other  tban  the  ordinary  warp  and  filling 
threads  have  been  Introdaced  In  the  process  of  weaving  to  form  a  figure, 
whether  known  as  lappets  or  otherwise,  and  whether  unbleached,  bleached, 
dy^.  colored,  stained,*  painted  or  printed,  shall  pay  in  addition  to  the  duty 
herein  provided  for  other  cotton  cloth  of  the  same  description  or  condition, 
weight  and  count  of  threads  to  the  square  inch,  one  cent  per  square  yard  If 
valued  at  not  more  than  seven  cents  per  sqnare  yaiA;  and  two  cents  per 
square  yard  If  valued  at  more  than  seven  cents  per  square  yard." 

Tlie  importers  protested  against  the  exaction  of  this  additional 
duty,  but  the  protests  were  overruled  by  the  board  of  general  appraisers 
as  to  every  fabric  except  one.  The  ciraiit  court  affirmed  the  decision 
of  the  board. 

The  substantial  question  in  the  case  was  whether,  in  these  fabrics 
of  cotton  cloth,  other  than  the  ordinary  warp  and  filling  threads  had 
been  introduced  in  the  process  of  weaving  to  produce  a  figure,  and 
upon  this  question  the  witnesses  for  the  importers  and  for  the  govern- 
ment differed.  It  was  agreed  that  the  figure  effects  in  the  goods  in 
question  were  produced  by  attachments  to  the  loom,  such  as  Jacquard 
attachmehts,  dobby  attacmnents,  drop  boxes,  or  lino  attachments ;  but 
the  -witnesses  for  the  government  conceded  that  this  fact  did  not  afford 
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a  sufficient  test  for  the  purpose  of  detemiming  the  disputed  question 
in  regard  to  the  use  of  ordinary  warp  and  fiUing  threads.  For  ex- 
ample, Mr.  Henry  F.  Lippett,  a  witness  of  large  manufacturing  expe- 
rience, testified  as  follows : 

"Q.  For  what  purpose  are  tbey  [the  Jacquard  head  or  the  dobby  head]  at- 
tached to  and  worked  In  coujunctlon  with  the  loom  proper?  A.  They  are 
used  for  the  purpose  ot  making  some  of  the  very  wide  range  of  goods  that  is 
called  'fancy  goods.'  Q.  And  does  that  usually  employ  a  separate  and  ao 
independent  thread  In  forming  the  fabrics?  A.  They  may  or  may  not 
There  are  a  great  many  dobby  goods  and  a  great  many  Jacquard  goods  In 
which  the  ^nre  Is  produced  by  the  ordinary  threads  ot  the  fabric." 

For  some  years  before  1897  the  importers  and  the  appraising  officers 
had  differed  tn  regard  to  the  proper  rate  of  duty  to  be  imposed  upm 
embroidered  cotton  fabrics,  but  it  does  not  seem  certain  that  para- 
graph 313  was  inserted  in  the  act  of  1897  for  the  purpose  of  attempt- 
ing to  settle  this  question.  There  is  reason  to  think  that  the  introduc- 
tion was  due  to  a  desire  on  the  part  of  the  domestic  manufacturers 
that  "lappet  weaves,"  a  new  product,  and  produced  by  new  and  special 
machines  in  this  country, — "a  figure  weave  of  the  kind  when  the  plain 
cloth  has  a  woven  pattern  or  design  in  its  surface  or  embroidery,"— 
should  be  subject  to  additional  specific  duties.  The  lappet  method 
of  weaving  is  described  as  follows : 

"It  Is  a  motion  by  which  a  thread  is  lapped  onto  the  ordinary  warp  and 
filling  of  a  piece  of  cotton  goods.  It  consists  of  a  number  of  needles,  which 
by  the  prop^  mechanism  it  ts  possible  to  either  raise  or  depress,  and  also  to 
move  either  to  the  right  or  to  the  left  In  that  way  the  thread  that  these 
needles  control  can  be  put  under  or  over  the  filling  threads,  or  by  moving  to 
the  right  or  to  the  IcA  can  be  pat  under  or  over,  aa  the  case  may  be,  the 
warp  threads.  In  the  ordinary  Jacquard  only  one  of  these  motions  Is  pos- 
sible." 

It  is  probably  true  that  a  filting  thread  which  can  be  used  for  the 
ordinary  purpose  of  filling  is  sometimes  used  and  introduced  in  the 
process  of  weaving  by  the  skill  of  manufecturer  for  the  sole  purpose  of 
forming  a  figure,  and  so  has  become  an  extraordinary  thread;  and 
this  fact  constitutes  a  part  of  the  difficulty  in  defining  with  exactness 
the  term  which  is  used  for  the  first  time  in  paragraph  313.  O'jr  opin- 
ion is  that  the  paragraph  intends  to  describe  and  include  cotton  cloth 
in  which  there  is  a  separate  and  an  extra  thread;  that  is,  a  thread 
not  introduced  for  the  purpose  of  the  ordinary  manufacture  of  plain 
doth,  but  introduced  in  or  during  the  process  of  weaving  for  the  sole 
purpose  of  forming  the  figures,  and  which  does  not  in  any  way  enter 
into  the  structural  part  of  the  goods,  but  is  for  ornamental  purposes, 
and  without  which  the  fabric  would  have  been  a-  completed  f£d>ric. 

It  follows  that  all  the  goods  which  are  the  subject  of  this  appeal  were 
properly  dutiable  under  paragraph  313.  Hie  decision  of  the  drcuit 
court  is  affirmed. 
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H.  B.  CL&FLXN  CO.  ▼,  UNITED  STATES. 
(Circuit  Court  of  Appeals.  Second  CIrcalt  Marcb  2ft 
No.  47. 

CuTom  Ddtibs— FiouRBD  Cotton  Cloto. 

Tariff  Act  1887,  par.  313,  iiiiposiog  an  additional  duty  on  "cotton  cloth  In 
which  other  than  the  ordinary  warp  and  filling  threads  have  been  Intro- 
duced In  the  process  of  weaving  to  form  a  figure,"  applies  to  cotton 
goods,  known  as  "Madras^'  or  "damask"  goods,  which  are  "ornamental, 
with  spots  or  figures  woven  In  by  Independent  filling  threads  totrodnced 
for  that  purpose";  the  threads  not  bedng  an  Integral  part  of  the  fabric, 
and  the  portions  not  needed  to  make  the  figure  being  cut  off  aftv  the 
weaving  process  Is  concluded. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Appeal  by  the  H.  B.  ClaRin  Company  from  a  decision  of  the  United 
States  circuit  court  for  the  Southern  district  of  New  York  (109  Fed. 
562),  affirming  a  decision  of  the  board  of  United  States  general  ap- 
praisers,  which  sustained  the  action  of  the  collector  and  overruled  the 
protests  of  the  appellants. 

Albert  Conistock,  for  appellants. 
Chas.  D.  Baker,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  The  question  in  this  case  is  the  same  as  that  in- 
volved in  the  case  of  Mills  v.  U.  S.,  1 14  Fed.  257,  and  is  whether  the 
additional  duty  imposed  by  paragraph  313  of  the  tariff  act  of  July  24, 
1897,  upon  a  certain  class  of  cotton  woven  fabrics,  was  properly  as- 
sessed upon  cotton  goods,  known  as  "Madras"  or  "damask"  goods, 
which  are  "ornamental,  with  spots  or  figures  woven  in  by  independent 
filling  threads  introdwxd  ior  that  purpose,  portions  of  which  threads 


in  the  figured  Madras  goods  'the  figure  is  made  by  means  of  a  shuttle 
carrying  an  independent  thread,  and  thrown  back  and  forth  through 
the  warp  threads.  These  threads,  however,  are  independent  in  the 
sense  that  they  are  not  an  integral  part  of  the  fabric,  and  the  portions 
not  needed  to  make  the  figure  are  cut  off  after  the  weaving  process 
is  concluded."  The  circuit  judge,  in  discussing  the  meaning  of  the 
word  "ordinary,"  as  used  in  (aragraph  313,  said : 

**I  think  that  the  word  'ordinary,*  as  applied  to  such  [warp  and  filling] 
threads,  means  those  threads  which  ordinarily  enter  Into  the  construction 
of  the  ordinary  plain  fabric,  and  which  cannot  be  removed  without  destroy- 
ing Its  Integrity,  as  dlstlngnlshed  from  extraordinary  threads,  which  are  not 
an  integral  part  of  the  fabric,  bnt  which,  as  In  the  case  of  lappets  and 
dotted  Swisses,  are  Independent  threads  hitrbdnced  to  form  a  figure,  and  fttr 
no  other  purpose." 

This  is  in  hannony  with  the  construction  which  was  given  by  this 
court  to  paragraph  313  in  the  Mills  Case.  The  result  is  that  the  as- 
sessment of  duty  upon  Madras  goods  is  sustained,  and  that  the  deci- 
sion of  the  drcuit  court  is  affirmed. 


have  been  afterwards  cut  away.' 
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OABBON  00.  T.  1ENNI& 

BACON  SAMB. 
(Circuit  Court  of  Appeals,  Tbtrd  Circuit   Febmair  24,  1902.) 
Noa.  SO.  81. 

1.  BHTPFIVfl — BbBACH  of  CHARTER— DAUAOEB. 

Tbe  owner  la  entitled  to  recover  from  a  charterer  the  amonot  dhcs- 
aarily  expended  by  tbe  master  In  trimming  a  cai^o  after  loading,  made 
necessary  by  the  fact  that  the  cargo  was  not  In  proper  condition,  or  tbat ' 
the  ship  was  loaded  at  a  place  where  she  could  not  "alwaya  lie  afloat," 
as  required  by  the  charter. 
%  Saub— Dead  Fbeioht. 

Under  a  charter  which  required  the  ship  to  proceed  to  the  port  of 
loading,  **or  as  near  as  she  can  safely  go."  and  required  tiie  cbartera 
to  furnish  a  fan  and  complete  car^  of  ore.  it  was  tbe  duty  of  the  latto' 
to  dellTer  the  cargo  at  a  place  from  which  tbe  ship  could  get  away  aftte 
being  loaded,  and  he  Is  liable  for  dead  freight  where  tbe  ship  conld  not 
load  a  full  cargo  at  tbe  berth  he  assigned  her,  because  of  a  bar  in  the 
harbor  which  she  could  not  cross,  and  the  master  was  not  requested 
to  stop  for  further  loading  after  crossing  the  bar. 

t.  8aUB— COHBTRUOTION  OF  CHARTER— COUMEITCBSISNT  OV  IiAT  DaTB. 

A  provision  In  a  charter,  "Lay  days  not  to  commence  to  count  until 
12  o'clock  noon  after  tbe  steamer  Is  entered  at  the  custom  house  and 
in  every  respect  ready  to  load,"  though  negative  In  form,  Is  positive  in 
effect,  and  means  that  tbe  lay  days  ahall  commence  to  count  at  tiiat 
time;  and  wbere,  by  a  further  clause,  the  ship  was  required  to  load 
"when,  where,  and  as  directed"  by  the  charterer,  and  she  was  ready  on 
her  paJt,  and  her  master  had  given  the  required  notlee,  tbe  lay  days 
commenced  to  count  from  tbe  succeeding  noon,  and  tbe  responsibility 
for  a  further  delay  Id  commencing  to  load  rests  upon  the  charterer,  al- 
12iongh  caused  by  a  custom  of  tbe  port  which  compelled  her  to  await 
her  turn  to  get  to  the  bert3i  asalgned  h».i 

Appeal  from  the  District  Court  of  tbe  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  no  Fed.  404. 

H.  L.  Cheyney  and  John  F.  Lewis,  for  appellant 
Ira  J.  Williams,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY.  Cirout  Judges. 

DALLAS,  Circuit  Judge.  These  cases  were  argued  together,  and 
may  be  disposed  of  in  a  single  opinion.  The  question  presented  is 
whether  the- court  below  erred  either  in  allowing  the  claims  for  trim- 
ming charges  and  for  dead  freight,  respectively,  or  in  disallowing  those 
relating  to  dispatch  money. 

Respecting  the  two  items  first  mentioned,  we  concur  in  the  views 
expressed  and  in  the  conclusions  reached  by  the  learned  judge  of  the 
district  court.  The  respondents  were  charterers  under  a  charter  party 
which  provided  that  the  chartered  vessel  should  proceed  to  BUboa, 
Spain,  and  there  load  when,  where,  and  as  directed,  in  the  usual  and 
custoipary  manner,  from  the  charterers'  shippers,  a  ftill  and  complete 
cargo  of  ore,  same  to  be  delivered  to  her  where  she  can  always  lie 

a  Demurrage,  see  note  to  Randall  v.  Spragne,  21  0.  GL  A.  837. 
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afioat,"  etc.  Notwithstanding  this  provisionf  the  ore  was  detivered  to 
her  where  she  could  not  always  lie  afloat  Consequently,  and  because 
it  was  in  a  wet  condition,  it  was  necessary  to  trim  cargo ;  and  as  the 
expense  incurred  in  doing  this  was  not  occasioned  by  any  default  o£ 
the  master,  but  by  the  faUure  of  the  shippers  to  properly  deliver,  it 
was  rightly  held  that  that  expense  must  be  borne  by  the  charterers. 

The  respondents  contend  ^at  their  obligation  to  furnish  a  full  and 
complete  cargo  was  fulfUled  because  the^  had  a  full  cargo  ready  for 
shipment,  and  this  position  would  be  mipregnable  if  certain  other 
provisions  of  the  charter  party  and  the  particular  facts  of  the  case  were 
not  to  be  regarded.  But  the  contract  was,  in  legal  effect,  that  the 
vessel  should  proceed  to  Bilboa,  or  as  near  as  she  could  safely  get, 
and  when  loaded  get  away  from,  in  order  to  proceed  to  the  port  of 
Philadelphia  (Shields  v.  Wilkins,  5  Exch.  304);,  and  the  fact  is  that 
she  was  directed  to  load  at  a  berth  where  a  full  cargo,  if  taken  aboard, 
would  have  made  it  impossible  for  her,  at  any  stage  of  water  or  at  any 
time,  to  pass  out  over  the  harbor  bar.  The  suggestion  now  made 
that  the  master  should  have  detained  the  vessel  outside  the  bar  for 
reception  of  the  balance  of  the  ore  is  without  force.  He  was  not 
asked  to  do  so,  and  it  is  quite  evident  that  the  shippers  did  not  con- 
template any  delivery  of  cargo  elsewhere  than  at  the  "tip."  The  dis- 
trict cotut  was  therefore  right  in  deciding  that  nothing  had  been  shown 
to  excuse  the  nonperformance  by  the  charterers  of  their  express  under- 
taking to  furnish  a  full  cargo,  and  in  accordingly  sustaining  the  libel- 
ant's demand  for  compensation  by  way  of  dead  freight  upon  the  differ- 
ence between  what  would  have  been  a  complete  cargo  and  the  partial 
one  which  was  actually  put  on  board. 

We  are  unable  to  adopt  the  construction  which  was  put  by  the  court 
below  on  that  clause  of  the  charter  party  which  concerns  lay  days. 
In  our  opinion,  the  phrase,  "lay  days  not  to  commence  to  coimt 
until  twelve  o'clock  noon  after  the  steamer  is  entered  at  custom 
house  and  in  every  respect  ready  to  load,"  etc.,  though  negative  in 
form,  is  positive  in  effect.  It  means  that  they  shall  commence  to 
count  at  that  time,  but  not  before.  It  does  not  mean  that  they  shall 
not  be  counted  before  that  time,  but  may  not  commence  even  then. 
When  the  steamer  had  been  entered  and  was  ready  to  load,  and  the 
stipulated  notice  had  been  given,  all  had  been  done  which  she  was  re- 
quired to  do.  It  then  became  the  duty  of  the  shippers  to  promptly 
load  her,  subject  only  to  the  provision  by  which  they  were  allowed  till 
12  o'clock  noon  thereafter  for  the  commencement  of  lay  days.  The 
ship's  readiness  to  receive  the  cargo  "from  the  charterers'  shippers" 
was  not  dependent  upon  their  readiness  to  assign  her  a  berth.  So 
long  as  this  was  not  done,  she  was  detained  in  waiting,  not  by  any  lack 
of  readiness  on  her  part,  but  by  the  unreadiness  of  the  shifters,  and 
therefore  they,  and  not  the  master,  were  responsible  for  the  consequent 
delay  in  loading  her.  It  was  not  for  lum  to  obtain  a  berth,  for  the 
charter  party  expressly  required  him  to  load  "when,  where,  and  as 
directed."  Upon  reaching  the  harbor  the  arrival  of  the  ship  was  com- 
plete, and,  while  it  was  the  duty  of  the  master  to  then  make  the  vessel 
ready  to  receive  cargo,  the  designation  of  a  place  for  its  reception  was, 
as  we  read  the  contract,  as  clearly  incumbent  upon  the  shii^ers  as  was 
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preparedness  to  make  detivoy  at  some  point  within  the  port  of  Bilboa. 
Gronstadt  v.  Witthoff  (D.  CJ.)  15  Fed.  265.  If,  as  is  contended,  the 
delay  in  question  was  caused  by  a  custom  of  the  port  that  each  vessel 
should  await  its  turn  to  obtain  a  wharf,  that  fact  could  not  relieve  the 
charterers  from  their  positive  engagement  as  to  the  time  at  which  the 
lay  days  would  commence  to  count.  It  is  true  that  an  incident  not  ex- 
pressly mentioned  may  be  by  custom  annexed  to  a  contract,  unless  the 
annexing  of  such  incident  would  be  repugnant  to,  or  inconsistent  with, 
its  terms,  and  this  rule  applies  to  a  charter  party  as  well  as  to  other 
contracts ;  but  it  does  not  derogate  from  the  right  of  the  contracting 
parties  to  themselves  agree  by  which  of  them  any  burden  imposed 
by  custom  shall  be  borne.  Therefore,  as  in  this  instance  the  contract, 
as  we  construe  it,  was  that  the  lay  days  should  commence  at  12  o'clodc 
noon,  etc.,  it  cannot,  consistently  with  its  terms,  be  held  that  the  time 
for  their  commencement  was  not  fixed,  but  was  left  open  for  future 
and  contingent  determination.  Davis  v.  Wallace,  3  Cliff.  123,  Fed. 
Cas.  No.  3,657;  Sleeper  v.  Puig,  17  Blatchf.  36,  Fed.  Cas.  No.  12,941 ; 
Keen  v.  Audenried,  5  Ben.  535,  Fed.  Cas.  No.  7,639;  Moody  v.  Five 
Hundred  Thousand  Laths  (D,  C.)  2  Fed.  607;  Mott  v.  Frost  (D.  C.) 
47  Fed.  82.  Nor  ts  the  clause  directly  under  consideration  at  aU  quali- 
fied by  the  distinct  provision  that  the  ship  was  to  load  "in  the  usual  and 
customary  manner."  These  words  do  not  apply  to  the  time  to  be 
taken  in  loading,  but  only  to  the  manner  of  loading.  Davis  v.  Wallace, 
supra;  Dunlop  v.  Balfour  [1892]  i  Q.  B.  520. 

Solely  upon  the  ground  that  its  disallowance  of  the  claims  respecting 
dispatch  money  was  erroneous,  the  decrees  of  the  district  court  are 
reversed,  and  the  causes  designated  at  the  head  of  this  opinion  will  be 
remandeid  to  that  court  for  further  proceedings  to  be  there  taken  in 
pursuance  of  this  determination. 


F.  L.  SMIDTH  ft  00.     BOMNEYILLB  CEMENT  GO, 
(Gbenlt  Court  of  Appeals,  Third  Circuit  Febroarr  17,  1902.) 


Patsnts — Akticipatioit— Tdbulab  BaiiI,  Mills. 

The  Davldsen  patent  No.  648,116,  for  improTemmts  In  tabniar  bill 
mills  for  pulverization  of  various  materials,  is  void  for  anticipation  by 
the  Brltlsb  patent  to  Bedfem, 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Pennsylvania. 

Edwin  H.  Brown  and  Louis  C.  Raegener,  for  appellant. 
Wm.  A.  Jenner,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  suit  in  the  court  below  was  brought 
by  F.  L.  Smidth  &  &>.,  for  alleged  infringement  by  the  Bonne^e 
element  Company,  of  United  States  letters  patent  to  Joseph  Davidsen, 
No.  548,1x5,  for  improvements  in  tubular  ball  mills  for  pulvcrizatioa 


No.  82. 


CSNIRAL  B.  A  BANKINQ  CO.  T.  FARMERS*  LOAN  A  TKUBT  CO.  263 


of  various  materials.  The  bill  is  in  usual  form,  and  sets  forth  the  grant 
of  the  letters  patent  to  Davidsen.  its  assignment  to  complainant,  ex- 
tensive manufacture  thereunder  by  complainant,  infringement  by  and 
profit  therefrom  by  defendant,  after  notice,  witli  the  usual  prayer  for 
relief.  The  answer  denies  infringement,  and  alleges  certain  jM^or  pat- 
ents, notably  the  United  States  patents  to  Close  and  Robertson,  and 
a  British  patent  to  Redfem,  as  anticipating  Davidseij's  invention,  and 
invalidating  the  patent  in  suit.  The  record  is  a  voluminous  one,  set- 
ting forth  many  prior  patents  referred  to  by  defendant,  and  the  pro- 
tracted proceedings  in  the  examiner's  office  as  disclosed  by  the  file 
wrapper,  which  shows  that  the  complainant's  application  was  seven 
times  rejected  on  references  to  prior  patents,  and  was  finally  granted 
on  an  amendment  to  the  claim,  with  expressed  reluctance. 

We  have  carefully  examined  the  record,  and  the  elaborate  state- 
ments therein  made  by  expert  witnesses,  who  testified  for  complainant 
and  defendant  respectively,  and  considered  the  argument  of  counsel 
thereupon,  and  are  of  opinion  that  the  biU  was  properly  dismissed  by 
th^  court  below.  The  opinion  of  the  learned  judge  in  that  court,  deals 
so  clearly  and  satisfactorily  with  the  questions  involved  in  the  case, 
that  a  separate  opinion  by  this  court  would  be  an  unnecessary  para- 
phrase thereof.  Referring  to  that  opinion,  as  reported  in  (C>  C}  lo6 
Fed.  930,  we  adopt  its  reasoning  and  conclusion. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


CENTRAL  R.  &  BANKING  CO.  OF  GEORGIA  T.  FABMGRS'  LOAN  ft 
TBUST  CO.  et  al.    FARMERS'  LOAN  &  TRUST  00.  et  al.  T. 
CENTRAL  R.  &  BANKING  CO.  OF  GEORGIA  et  aL 
(CHARLESTON  &  W.  a  RY.  CO.  et  aL. 
Interveners). 

(Circuit  Court  of  Api>eal8.  Fifth  Circuit  February  18.  1902.) 

No.  1.08T. 

L  COBFORATiON— Power  to  Mask  Gdaraktt. 

The  Central  Railroad  &  Banking  Company  of  Oeorgla,  which  was 
given  by  Its  charter  full  bauklug  powers,  which  It  ecercised,  had  power 
tbereimder  to  guaranty  the  bonds  of  a  railroad  company  of  which  It 
owned  a  majori^  of  the  stock,  where  such  guaranty  was  made  for  Its 
own  purpose  and  advantage. 
%,  Tbosts— Rbpddiation  by  TnnBTBB— Bkcotrrt  ok  Fond. 

A  cfvpcnatlon  wblcli  assumed  Uie  duties  of  a  trustee  of  a  slnfeli^  fund 
created  by  another  corporatioa  for  the  benefit  of  its  twndholders,  and 
received  such  fund,  will  not  be  permitted  by  a  court  of  equity  to  with- 
hold it  from  those  to  whom  it  belongs,  or  who  have  claims  against  it, 
on  the  ground  that  It  had  no  power  to  act  as  trustee. 
I.  B0KD8 — Rights  of  Trakbfbree. 

The  validity  of  negotiable  bonds  iBSued  and  sold  to  bona  fide  pur- 
^diasers  for  value  is  not  affected  In  the  hands  of  a  subsequent  bolda, 
l)ecanse  an  intermediate  owner  could  not  have  enforced  the  same. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Southern  District  of  Georgia. 

Tbla  la  an  appeal  prosecuted  from  a  decree  passed  1^  the  United  States 
cirenlt  court  for  the  Southern  district  of  Georgia  (116  FPd.  700),  on  the  Intw- 
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recttoD  of  the  Cbarleston  &  Western  Oanrilna  Rallwar  Company  and  Bobert 
S.  Adams  in  tbe  couBolIdated  equity  causes  in  said  court  entltied  "The 
Central  Railroad  &  Banking  Company  of  Georgia  against  the  Farmers*  Loan 
&  Trust  Company  et  al.."  and  "The  Farmers'  Loan  &.  Trust  Company  et  al. 
uRainst  the  Central  Railroad  &  Banking  Company  of  Oeorgia  et  al."  Tbe 
decree  appealed  from  adjudges  to  said  ioterreDers  the  amoants  which  they 
flalm  to  be  due  them  upon  certain  second  mortgage  bonds  of  the  Poet  Sioyal 
&  Augusta  Railway  Company.  The  railway  company  just  named  executed 
on  Hay  1,  1882,  a  second  mortgage  on  Its  property  to  tbe  Central  Ballroad  & 
Banking  Company  of  Georgia  to  secure  an  Issue  of  second  mortgage  bonds. 
Tbe  Central  Railroad  &  Banking  Company  of  Georgia  Indorsed  on  each  of 
said  ttonds  its  obligation  to  pay  the  principal  and  Interest  of  said  bonds  in 
case  of  default  by  the  Port  Royal  &  Augusta  Railway  Company,  and  ac- 
cepted the  trusteeship  of  a  sinking  fund  for  tbe  redemption  of  the  bonds. 
This  fund  was  to  consist  of  annual  payments  to  be  made  to  the  Central 
Railroad  &  Banking  Cmnpany  of  Georgia  by  the  Port  Royal  ft  Ai^usta 
Railway  Company,  and  of  Interest  thereon,  which  the  forma-  was  to  allov. 
The  bonds  are  now  past  due,  Befcve  their  maturity  the  Pfflrt  Boyal  k 
Augusta  Railway  Company  became  insolvent.  Its  property  was  sold  nnda 
a  decree  of  the  United  States  circuit  court  for  the  district  of  South  Carolina, 
and,  as  the  proceeds  of  the  sale  were  absorlMd  by  prior  incumbrances,  noth- 
ing was  realized  on  the  bonds  In  question.-  The  Central  Railroad  &  Banking 
Company  of  Georgia  owned  a  majority  of  the  stock  and  a  large  number  of 
the  bonds  of  the  Port  Royal  &  Augusta  Railway  Company,  and  had  guai^ 
antled  many  bonds  of  other  railroad  comimnies  in  the  same  manner  that  it 
had  guarantied  the  bonds  In  question.  All  hold^ra  of  the  second  mortgage 
bonds  of  the  Port  Royal  ft  Augusta  Railway  Company  were  called  upon,  by 
OTders  of  said  United  States  circuit  court  for  the  disMct  of  South  C^ndlna, 
to  come  tn  and  prove  their  bonds.  Seventy-nine  of  the  bonds  then  proven 
were  subsequently  purchased  by  Samuel  Thomas  and  Thomas  F.  Ryan  at 
par  and  accmed  interest.  These  were  afterwards  transferred  by  than  at 
full  cost  to  the  Charleston  ft  Western  Carolina  Railway,  one  of  the  present 
appellees;  and  Robert  S.  Adams,  who  is  the  other  appellee  herein,  then  proved 
two  bonds,  which  then  belonged,  and  still  belong,  to  him.  Tbe  Central 
Railroad  ft  Banking  Company  of  Georgia  was  placed  In  the  bands  of  re- 
ceivers by  the  United  States  circuit  court  tor  the  Southern  district  of 
Georgia,  and,  in  pursuance  of  a  cwtain  "plan  of  reOTganlzation,"  all  tbj 
assets  and  proper^  of  the  Central  Ballroad  &  Banking  Company  of  Georgia 
were  transferred  to  the  Central  of  Oeorgia  Railway  Company,  as  Is  stated 
more  fully  In  the  case  of  Railway  Co.  v.  Paul,  85  a  G.  A.  6S9,  03-Fed.  878. 
In  the  said  receivership  proceedings,  by  order  of  the  court,  certain  proper- 
ties of  tbe  Central  Railroad  &  Banking  Company  of  Georgia,  which  were 
free  from  mortgage,  were  sold,  and  the  proceeds  formed  a  fund,  which  la 
referred  to  as  the  "Overflow  Fund."  This  fund  was  turned  over  to  tbe  new 
corporation.  An  order  of  court  was  passed  calling  on  all  persons  having 
claims  on  said  fund  to  come  forward  and  prove  Uielr  claims.  The  appeHees 
filed  their  intervention,  praying  that  their  bonds, 'with  interest,  be  paid  oat 
of  the  said  overflow  fund,  and  that  in  deteult  of  such  paypient  out  of  said 
fund  the  C«itral  of  Oeorgia  Railway  Cbmpany  be  decreed  to  pay  said  bonds 
and  Interest  The  master  reported  tn  their  favor,  and  the  court  afflnaed  tiie 
report  decreeing  that  tbe  Interveners  be  paid  as  by  them  prayed.  From  tbis 
decree  tbe  Central  of  Georgia  Railway  Company  and  the  Central  Railroad  ft 
Banking  Cominny  of  Oeorgia  have  appealed. 

H.  C.  Cunningham  and  Alex.  R.  Lawton,  for  appellants. 
A.  P.  Wright  and  A.  T.  Smythe,  for  appellees. 

Before  McCORMICK  and  SHELBY.  Circuit  Judges,  and  PAR- 
LANCE, District  Judge. 

PARLANCE,  District  Judge.  The  record  in  this  cause  is  volumio- 
ou5»  but  the  issues  are  simple.   The  purpose  of  the  interveners  is  to 
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recover  on  the  guaranty  of  their  bonds  by  the  Central  Railroad  & 
Banking  Company  of  Georgia,  and  also  on  the  bonds  themselves,  as 
entitled  to  share  in  the  sinking  fund  provided  for  these  bonds  and  re- 
ceived by  the  Central  Railroad  &  Banking  Company  of  Georgia.  The 
appellants  urge  that  the  Central  Railroad  &  Banking  Company  of 
Georgia  had  no  power  to  guaranty  the  bonds.  Apart  from  the  judi- 
cial admissions  of  liability  made  by  the  Central  Railroad  &  Banking 
Company  of  Georgia  on  similar  guaranties  in  the  receivership  proceed- 
ings, but  in  other  pleadings  than  those  in  this  particular  cause,  and 
apart  from  judicial  action  had  in  the  proceedings  in  which  those  judi* 
ciai  admissions  were  made,  we  are  clearly  of  opinion  that  the  Central 
Railroad  &  Banking  Company  of  Georgia  had  power  under  its  charter 
to  guaranty  the  bonds  in  question.  It  bad  full  banking  powers,  which 
it  used  without  any  doubt  or  suspicion  as  to  their  validity.  It  seems 
that  at  one  time  it  did  the  largest  banking  business  in  Geoxgia.  The 
guaranty  was  made  for  its  own  purpose  and  advantage.  It  dominated 
and  controlled  the  Port  Royal  &  Augusta  Railway  Company,  as  it  did 
several  other  railroad  corporations.  Under  circumstances  similar 
to  those  of  the  guaranty  in  this  cause,  it  guarantied  other  bonds  of 
railroad  corporations  for  an  amount  aggregating  millions  of  dollars, 
and  the  bonds  were  put  in  drculation  without  any  doubt  of  the  validity 
of  their  guaranty. 

It  is  immaterial  whether  there  be  force  or  not  in  afpdiants'  con- 
tention that  the  Central  Railroad  &  Banking  Company  of  Georgia  had 
no  power  to  make  itself  the  trustee  of  the  smking  fund.  It  is  evident 
that,  that  corporation  having  received  the  ftmd,  a  court  of  equity  will 
not  allow  it  to  be  withheld  to  the  detriment  of  those  to  whom  it  be* 
longs  or  who  have  claims  upon  it. 

The  appellants  make  an  attack  upon  the  doctrine  announced  by  this 
court  in  the  case  of  Railway  Co.  v.  Paul,  35  C.  C.  A.  639,  93  Fed. 
878.  This  court  was,  and  still  is,  perfectly  satisfied  with  the  conausion 
it  reached  in  that  cause.  That  conclusion  has  since  been  additionally 
fortified  by  the  decision  of  the  supreme  court  in  the  case  of  Louisville 
Trust  Co.  V.  Louisville,  N.  A.  &  C.  R.  Co.,  174  U.  S.  684, 19  Sup.  Ct. 

43  L.  Hd.  1 1 30.  The  appellants  contend  that  there  can  be  no 
recovery  in  this  cause  by  reason  of  fraud.  They  argue,  as  we  under- 
stand them,  that,  if  the  reorganization  of  the  Central  Railroad  & 
Banking  Company  of  Georgia  was  a  fraud,  the  bonds  in  question  be* 
came  stricken  with  nullity  when  they  came  into  the  hands  of  Thomas 
and  Ryan,  who  were  principal  participants  in  the  fraud,  and  that  the 
Charleston  &  Western  Carolina  Railway  Company,  one  of  the  present 
interveners,  being  a  transferree  from  Thomas  and  Ryan,  cannot  re- 
cover on  the  bonds  because  Thomas  and  Ryan  could  not  havo  re- 
covered upon  them.  Substantially,  what  this  court  held  in  the  Paul 
Case  was  that,  because  of  the  reorganization,  the  Central  of  Georgia 
Railway  Company  is  liable  for  the  claims  of  the  unsecured  creditors  of 
the  Central  Railroad  &  Banking  Company  of  Georgia.  There  was  no 
connection  between  the  bonds  in  question  and  the  reorganization  which 
could  have  affected  them  injuriously.  The  scope  and  effect  of  the 
decision  in  the  Paul  Case  was  to  protect  the  rights  of  the  class  of 
creditors  to  which  the  interveners  belong,  and  we  do  not  see  how  it 
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was  believed  that  a  deduction  could  be  drawn  from  the  dedsion  «4ucb 
would  have  defeated,  instead  of  benefiting,  the  credit<M^  in  this  cause. 
Upon  this  question  of  fraud  the  learned  juc^  below  said  in  his  ogm- 
ion: 

"We  have  not  been  able  to  dlBcover  In  tbls  record  any  evidence  of  fraud 
on  the  part  of  Thomas  and  Ryan  vrbtch,  if  they  were  the  present  bikers, 
would  deny  them  payment  for  these  bonds." 

He  further  said : 

'  We  refrain  from  diecusslng  the  alleged  fraud  In  the  reorganisation  of  the 
Oentral  Railroad  &  Bankbig  Company  of  Geo^ia,  referred  to  by  cosnuL 
Counsel  on  either  side  bad  mndi  to  say  alxrat  thia  suppoaititions  fraud,  and 
yet  on  t>oth  sides  they  protested  that  th&9  was  no  fraud.  This  discussion 
seems  superfluous,  and,  in  view  of  the  mutual  protestations,  not  a  little 
mystifying  and  vague.  Certainly,  nothing  was  said  on  this  topic  to  affect 
the  right  of  the  interveners  to  have  their  bonds  paid  from  the  nnpledged 
propwty  set  apart  by  tiie  order  of  the  circuit  court  for  creditors  of  the  dasa 
to  which  they  betoi«." 

On  this  point,  it  is  sufficient  to  say  that  the  bonds  now  held  by 
the  Charleston  &  Western  Carolina  Railway  Company  were  originally 
issued  to  parties  who  acquired  them  years  ago,  for  full  value,  and 
whose  good  faith  has  in  no  manner  been  questioned.  Therefore,  un- 
der a  well-established  doctrine,  it  is  clear  that  the  Charleston  &  West- 
em  Carolina  Railway  Company  can  claim  and  recover  on  the  title  of 
the  persons  who  transferred  the  bonds  to  Thomas  and  Ryan.  As  for 
the  intervener  R.  S.  Adams,  he  was  one  of  the  original  bona  fide  pur- 
chasers at  the  time  of  the  issue,  and  has  held  his  bonds  ever  since  ^n. 

There  is  no  virtue  in  the  contention  that  certain  former  debts  or 
liabilities  of  the  Central  Railroad  &  Banking  Company  of  Georgia, 
now  paid  or  satisfied,  should  be  allowed  to  prorate  in  the  overflow 
fund.  It  may  be  well  to  notice  in  this  connection  that  the  main  ques- 
tion in  this  cause  is  whether  the  appellants  are  liable  to  the  interveners 
for  their  bonds,  and,  as  we  hold  that  they  are,  the  means  by  which 
payment  is  to  be  made  would  seem  to  be  of  little  practical  iix^x>rtance 
in  the  end. 

The  answer  to  the  complaint  that  the  interveners,  instead  of  resort- 
ing to  the  procedure  of  an  intervention,  should  have  filed  a  bill  in 
equity,  is  that  the  interveners  came  in  by  the  invitation  and  upon  the 
call  of  the  court,  and  that  the  appellants  have  had  the  opportunity,  of 
which  they  have  fully  availed  themselves,  of  presenting  their  defenses ; 
and,  besides,  a  stipulation  in  this  cause,  entered  into  between  the 
counsel,  estops  the  appellants  from  objecting  to  the  interveners*  form 
of  prdcedure. 

After  a  careful  consideration  of  this  cause,  we  find  no  error  m  die 
decree  appealed  from,  and  the  same  is  therefore  afiirmed,  with  costs. 


0DB018  T.  OSCUa. 
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DtTBOIS  T.  DKOKEOL 
(Clrealt  Court  nt  An>eQl8,  Third  arcnlt   Febmory  24,  1002.) 

No.  44. 


ArpuL— Fboobbdisw  mot  ik  Rkcobd— Nbcbmitt  09  Bno*  or  Excbptiovb. 
Asslgnraenta  of  error  based  on  the  charge  of  the  court  or  rulings  on 
the  admission  of  evidence  present  oo  question  which  can  be  considered 
bj  the  appelate  court,  unless  the  charge  and  the  evldCTce  adduced  have 
been  brought  Into  the  record  by  bills  of  exception,  duly  oerdfled  and 
sealed  by  tbe  trial  Jodg& 

In  Error  to  the  Circuit  Court  of  the  United  States  for  tbe  Western 

District  of  Pennsylvania. 

G.  A.  Jenks,  for  plaintiff  in  error. 
A.  L.  Cole,  for  defendant  in  error. 

Argued  before  DALLAS  and  GRAY,  Circuit  Judges,  and  KIRK- 
PATRICK,  District  Judge. 

GRAY,  Circuit  Judge.  This  case  comes  before  us  on  a  writ  of  error 
to  the  drcuit  court  for  the  Western  district  of  Pennsylvania.  The  suit 
was  brought  to  recover  for  the  price  of  goods  sold  and  delivered  by 
plaintiff  below  to  defendant  below.  The  principal  defense  was  the  al- 
leged failure  of  plaintiff  to  deliver  in  the  time  stipulated  for  in  the  cor- 
respondence between  the  parties,  the  other  defenses  being  the  alleged 
inadequacy  of  the  log  loader  (the  subject  matter  of  the  sale)  to  do  its 
work,  etc.  The  record  presents  the  docket  entries  in  the  suit: — the 
statement  of  claim  and  the  affidavit  of  defense,  the  issues  joined,  the 
submission  of  the  same  to  the  jury,  certain  requests  to  the  court  to 
charge,  by  plaintiff  and  defendant  respectively,  the  verdict  of  the  jtu^^, 
m  favor  of  fdaintiff,  for  $4,438.18,  motion  by  defendant  in  arrest  of 
judgment,  order  of  the  court  denying  the  same,  and  final  judgment 
for  the  amount  of  the  verdict.  The  petition  for  a  writ  of  error,  and 
its  allowance  by  his  honor,  Judge  Acheson,  is  also  set  forth,  together 
with  the  supersedeas  bond. 

In  this  court,  the  plaintiff  has  filed  six  assignments  of  error.  The 
first  four  allege  error  by  the  court  in  its  conclusions  of  law,  as  stated  in 
its  charge  to  the  jury.  These  assignments  of  error  set  forth  as  their 
basis,  at  great  length,  what  purport  to  be  extracts  from  the  charge 
of  the  learned  judgfe  of  the  court  below,  and  also  what  purport  to  be 
portions  of  the  evidence,  documentary  and  oral,  to  which  the  said 
extracts  from  the  said  charge  relate.  The  fifth  and  sixth  assignments 
allege  error  in  the  exdusion  by  the  court  of  certain  testimony,  with 
what  purports  to  be  a  statement  of  the  offers  of  testimony,  so  alleged 
to  have  been  refused. 

These  are  the  only  assignments,  and  we  look  in  vain  to  the  record 
for  any  matter  to  which  they  refer.  They  deal  exclusively  with  the 
charge  and  rulings  of  the  court,  and  the  evidence  adduced  at  the  trial 
before  the  jury.  The  charge  of  the  cotut,  its  rulings  during  the  trial, 
as  to  the  exclusion  or  adinission  of  testimony  and  the  evidence  ad- 
duced before  the  jury,  are  not  of  themselves  part  of  the  rword.  They 
can  only  be  made  sudi  by  bills  of  exception,  duly  presented  and  sealed 
by  the  trial  judge.  *The  law  and  practice  in  this  regard  is  well  es- 
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tabltshed,  and  requires  no  discussion.  No  bills  of  exception  to  other 
the  charge  or  the  rulings  of  the  court  are  included  in  the  record  here, 
and  none,  in  fact,  are  alleged  to  have  been  presented  to,  or  sealed  by 
the  learned  judge  of  the  court  below.  The  assignments  o£  error  are, 
therefore,  in  the  air,  as  the  charge  and  rulings  of  the  court  bdow, 
upon  which  they  purport  to  be  founded,  are  not  before  this  court  for 
review,  as  part  of  the  record  in  the  case. 

The  counsel  for  plaintiff  in  error,  as  if  for  the  purpose  of  remedjni^f 
this  defect  in  the  record,  has  added  to  his  brief  of  ailment,  submitt^ 
to  tliis  court,  an  appendix,  containing  what  purports  to  be  a  full 
stenographic  report  of  all  the  testimony  taken  at  the  trial,  including 
a  copy  of  all  the  correspondence  between  the  parties,  and  admitted  in 
evidence.  This,  of  course,  can  in  no  way  supply  the  want  of  a  properly 
certified  and  sealed  bill  of  exceptions.  We  have,  however,  examined 
the  same,  and,  in  view  of  the  zeal  and  ability  of  the  counsel  ior  the 
l^intiff  in  error,  think  it  proper  to  state,  that  we  are  of  opinion,  that, 
if  the  portions  of  the  charge  criticised,  and  the  evidence,  especially 
that  a)ntained  in  the  correspondence  between  the  parties,  to  which 
they  relate,  are  correctly  set  forth,  there  was  no  error  in  the  con- 
clusions of  law  reached  by  the  learned  judge  of  the  court  below. 

For  the  reason  that  neither  the  charge  of  the  court,  as  a  whole,  nor 
the  parts  to  which  the  assignments  of  error  refer,  nor  the  evidence,  in 
whole  or  in  part,  upon  which  the  said  alleged  erroneous  conclusions  of 
law  by  the  court  below  were  founded,  are  before  this  court,  as  part  of 
the  record,  the  motion  of  counsel  for  the  defendant  in  error,  that  the 
judgment  below  be  affirmed  pro  forma,  must  be  granted,  and 

It  is  so  ordered. 


MUTTJAL  LU<'E  INS.  OO.  OF  NEW  YORK  T.  KELLT. 
(Circuit  Court  of  Appeals,  Eighth  Circuit-  Fftbraary  17,  IfiOZ;) 
No.  1,035. 

1.  Appeal— RavrKW—AcTioji  Tejed  to  Codbt. 

Where  an  action  at  law  tried  to  the  court  without  a  jury  Is  submitted 
on  an  agreed  ststement  of  facts,  which  Is  filed  and  made  a  part  of  th« 
record,  such  statement  Is  eqnlval«it  to  a  special  verdict,  and  ttie  conrfa 
conclusion  of  law  based  thereon  la  subject  to  review. 

8.  liiFK  Insorancb  — CoKTRACT— Iowa  Btatutb. 

In  the  provision  of  Code  Iowa  1897,  {  17^  that  no  life  Insurance  com- 
pany shall  mabe  any  contract  at  Insurance  or  agreement  ns  to  such  con- 
tract other  than  as  "plainly  expressed  In  the  policy  Issued  tho-eon,"  tho 
woi'd  "policy"  must  be  construed  to  Include  the  application,  wh»e  that 
Is  in  terms  and  by  reference  made  a  part  of  the  policy,  especially  in 
view  of  section  1819,  enacted  In  1897,  which  requires  a  true  copy  of  any 
application  or  representation  of  the  assured  which  by  the  terms  i>t  a 
policy  Is  made  a  part  thereof  to  be  attached  to,  or  indorsed  otu  the  policy. 

Ik  Sauk— Yabiancb  bbtwbbk  Application  ahd  Polict— Estoppkju 

Ad  application  for  life  insurance  requested  that  the  policy  be  made 
payable  to  a  tlilrd  person,  but  as  Issued  it  was  payable  to  the  insured, 
bis  executors,  administrators,  or  assigns.  It  recited  that  it  was  issued 
In  consideration  of  such  application,  a  copy  of  which  was  attached.  It 
was  accepted  hy  the  insured,  and  by  him  assigned  to  ttie  beneficiary  in- 
tended. Held,  that  both  were  estopped  to  repudiate  the  appllcatfam  as  a 
part  of  the  contn^et  iMcause  of  the  variancew 
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L  8An-"EnoDTOitT  Pbohisbs  bt  iHauRED—CoNDrnoHB  BiNOiKa  ON  Berb- 

FICIARIB8. 

Tbfl  beneficiary  named  In  a  life  Insurance  policy,  by  accepting  It  and 
asserting  a  claim  thereunder,  ratifies  tbe  acts  of  the  Insured  as  agent  In 
procuring  It  and  adopts  tbe  contract  subject  to  the  conditions  and  limi- 
tations therein  expressed  or  implied,  and  cannot  repudiate  promises  made 
to  the  insurer  as  a  conslderatloD  for  Its  undertaking,  nor  enlarge  the 
oblation  beyond  that  undertaking.  Where  the  Insured  warranted  and 
agreed  In  the  appllcatUm  that  be  would  not  die  by  bis  own  act  within 
two  years  after  Issuance  of  the  policy,  and  covenanted  that  such  agree- 
ment should  be  a  consldwatlon  for  tbe  contract,  such  agreement  is  a 
condition  of  the  Instuer's  liability  which  is  binding  on  the  beneficiary. 

&  SlXB—DBI^NDEirr  CoVBHAim. 

Tbe  effect  of  such  a  warranty  and  agreement  in  the  application  Is  to 
make  the  promise  of  the  insurer  to  pay  the  amount  of  the  policy  de- 
pendent npon  the  death  of  the  insured,  ezclusive  of  death  by  suicide 
within  two  years.  Tbe  agreement  of  the  Insured,  having  been  expressly 
made  part  of  tbe  consideration  for  tbe  promise  made  by  the  insurer, 
cannot  be  treated  as  ui  independent  covenant  by  wtalcb  tbe  rights  of 
the  benefldary  are  not  'affected. 

6  Sahb— Applicatiok  as  Paht  or  Contract. 

Where  tbe  r^resentatlons  and  agreements  in  an  application  for  itfc 
Insurance  are  In  terms  "offered  to  the  company  as  a  consideration  of 
the  contract**  and  the  policy  extn-essly  refers  to  the  application  and 
makes  It  a  part  of  tt£  contract  the  agreements  found  In  the  application, 
as  well  as  those  In  policy,  proi>erly  enter  into  and  form  a  part  of  the 
contract 

7.  BaHK— CONSTRBCTTON  OF  PoUOT— COVENANT  AGAINST  SoiCIDB. 

An  application  for  life  insurance,  the  covenants  and  agreements  in 
which  were  expressly  offered  as  part  of  the  consideration  of  the  con- 
tract and  which  was  by  reference  in  the  policy  issued  tUoreon  In  terms 
made  a  part  of  tbe  contract  contained  agreements  restricting  the  place 
of  residence  and  occupation  of  tbe  insured  during  the  two  years  follow- 
ing the  issuance  of  the  policy,  and  also  the  foUoiislng  provision :  "I  also 
warrant  and  agree  that  I  wUI  not  die  by  my  own  act  whether  sane  or 
Insane,  during  the  said  period  of  two  years."  The  policy  contained  a 
provision  "that  after  two  years  from  date  hereof  tbe  only  conditions 
which  shall  be  binding  upon  tbe  bolder  of  this  policy  are  that  he  shall 
pay  the  premiums.  *  *  *  and  that  tbe  requirements  of  tbe  company 
as  to  age  and  military  or  naval  service  In  time  of  war  shall  be  observed, 
and  that  In  all  other  respects,  if  this  policy  matures  after  the  expira- 
tion of  the  said  two  years,  the  payment  of  the  sum  insured  by  this 
policy  shall  not  be  disputed."  UelO,  that  the  effect  of  such  mutual 
covenants,  fairly  and  reasonably  construed,  was  to  make  the  agreement 
against  suicide  a  condition  to  the  company's  liability  for  the  period  of 
two  years,  and  to  show  that  the  death  of  the  Insured  by  suicide,  sane  or 
Insane,  within  the  two  years,  was  a  risk  not  assumed  by  the  compai^r. 

&  Saux— Action  on  Poijct— Dbvensbs. 

A  life  insurance  company  Is  not  required  to  return  the  premiums  paid 
on  a  policy  as  a  prerequisite  to  Its  right  to  contest  Its  liability  thereon, 
on  the  ground  that  the  Insured  committed  suicide,  which  was  a  risk  it 
did  not  assume,  where  it  admits  the  validity  of  the  policy. 

9l  Samb— Covenant  aoatnbt  SirrciDE  while  Insane— Validity. 

A  covenant  In  a  contract  of  life  Insurance  that  tbe  insured  will  not 
die  by  his  own  act  while  insane  is  not  void  as  one  known  by  tbe  parties 
to  be  Impossible  of  performance,  but  la  valid  as  creating  an  excepted  risk. 

In  Error  to  the  Circuit  Court  of  the  United  ,§tates  for  the  Southern 
District  of  Iowa. 

TTbls  was  an  action  on  two  policies  of  Insurance  for  ^.600  and  $5,000.  re- 
spectively, executed  by  the  Mutual  Life  Insurance  Company  of  New  Ywk, 
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the  plaintiff  In  error,  insuring  tbe  life  of  one  Edward  S.  Kellr*  l^wo  sep- 
arate applications  In  writing  were  made  by  Kelly  for  tbese  policies,  one 
dated  April  19,  1888,  wherein  he  made  hte  wife,  Josephine  B.  Kdly,  defend- 
ant in  OTor,  tiie  proposed  beneficiary,  and  the  other  dated  December  18. 
1893,  wherein  he  designated  one  Robert  P.  Molock.  bis  wife's  father,  aa  tiie 
proposed  benefldary.  The  first  an>Ucatlon  was  accepted  by  the  imnirance 
company,  and  the  policy  for  $2,S00,  bearing  date  May  24,  1808,  was  In  due 
time  executed,  and,  with  a  copy  of  the  appllcatlott  attached  thereto,  deUv- 
ered  to  Kelly.  The  second  application  resulted  In  the  execution  of  the  policy 
for  ^.000.  bearing  date  December  28,  1803,  which,  with  a  copy  of  tbe  ap- 
plication therefor  duly  attached,  was  delivered  to  Kelly;  but  Instead  of 
making  Robert  P.  Mulock  the  beneficiary,  as  designated  In  the  appUcatlM, 
tbe  same  was  made  payable  to  the  insured,  Edward  8.  Kelly,  his  executors, 
administrators,  or  asslgos.  £lach  policy  reoltes  on  its  face  as  follows:  That 
it  was  issued  "In  consideration  of  the  appUcatim  for  this  policy,  which  is 
bweby  made  a  part  of  this  contract"  Each  application  contained  the  fol- 
lowing statement,  signed  by  K^y:  *1  herehy  warrant  and  agree  not  to 
reside  or  travel  Ui  any  part  of  tibe  torrid  lone,  and  not  to  engage  in  any 
specially  hacardons  ooenpation  or  employment,  during  the  next  two  years 
following  the  date  of  Issue  of  the  policy  tor  which  application  Is  herebjr 
made,  and  also  not  to  engage  In  any  mllltai7  or  naval  service  in  time  of 
war,  during  the  continuance  of  the  policy,  wllliout  first  obtaining  i>erml8slon 
from  this  company.  1  also  warrant  and  agi«e  that  I  will  not  die  by  my 
own  act,  whether  sane  or  Insane,  during  the  said  period  ot  two  yeaia." 
Tbe  application,  after  enum^ting  the  excluded  bazardous  occupations  or 
employments,  continues  as  follows:  "I  also  agrA  that  an  tbe  for^rolng 
statements  and  answers  •  •  •  are  by  me  warranted  to  be  true,  and  are 
offered  to  the  company  as  a  consideration  of  the  contract,  which  I  hereby 
agree  to  accept  as  Issued  by  the  company  in  conformity  with  this  apidlca- 
tlon."  After  receiving  the  second  policy  of  $5,000,  wherein  Kelly  or  his 
estate  was  made  beneficiary,  he.  on  January  4,  1894,  assigned  the  same 
to  Robert  P.  Mtilock.  as  beneficiary,  as  contemplated  In  the  application.  On 
February  21,  1895,  after  having  paid  the  second  annual  payment  on  each 
policy,  but  before  two  years  had  elapsed  from  the  date  of  either  policy. 
Kelly  while  Insane  aimed  a  pistol  at  his  own  head  and  shot  himself,  and 
thereby  infilcted  upon  himself  a  wound  from  which  he  thereafter,  and  oo 
the  same  day.  died.  After  his  death,  and  on  September  6,  1896,  Mulock  duly 
assigned  all  his  right,  tltie,  and  Interest  In  the  second  policy  to  Joseptaloe 
R.  KcUy,  the  widow  and  defendant  In  errw  herein. 

Both  policies  were,  by  explicit  stipulations  contained  therein,  mflde  «nb- 
]ect  to  the  provisions  stated  on  the  back  thereof.  One  of  those  provisions 
Is  as  follows:  "It  is  hereby  further  promised  and  agreed  that  after  two 
years  from  the  date  hereof  the  only  conditions  that  will  be  binding  upon 
the  holdo'  of  this  policy  are  that  he  shall  pay  the  premiums  at  the  time  and 
place  and  In  the  manner  stipulated  In  said  policy,  and  that  the  require- 
ments of  the  company  as  to  age  and  military  and  naval  service  in  time 
of  war  shall  be  observed,  and  that  in  all  other  respects,  if  this  policy  matures 
after  the  expiration  of  the  said  two  years,  the  payment  of  the  sum  insured 
by  this  policy  shall  not  be  disputed." 

Proofs  of  death  were  waived.  Suit  was  Instituted  on  the  policies,  and  an 
agreed  statement  of  facts,  substantially  as  hereinbefore  stated,  was  signed 
by  tbe  respective  counsel  of  the  parties  and  filed  In  tbe  court  below.  Upon 
such  agreed  statement  of  facts,  a  Jury  having  been  duly  waived,  the  cause 
was  sutHUitted  to  the  trial  court.  Judgment  was  rendered  In  favor  of  de- 
fmdant  In  error,  hereinafter  called  "plaintiff,"  for  the  full  foce  value  ot 
t^e  two  policies,  with  accumulated  interest  The  ^Intiff  In  error,  here- 
inafter called  "defendant"  now  brings  the  case  bere  by  writ  of  aror  tot 
review. 


W.  E.  Odell  and  James  L.  Blair  (Julien  T.  Davies  and  Edward 
Lyman  Short,  on  the  brief),  for  plaintiff  in  error. 

Milton  Remley  (J.  J.  Ney  and  W.  O.  McElroy,  on  the  brieO,  for  de- 
fendant in  error. 
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Before  CALDWEI^L  and  SANBORN,  Circuit  Judges,  and  AD- 
AMS, District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  first  contended  by  learned  counsel  for  the  plaintiff  that  there 
is  nothing  before  us  for  review ;  that  the  so-called  "Agreed  Statement 
of  Facts'  is  only  a  concession  of  certain  independent  and  separate 
facts,  which  were  offered  in  evidence  as  a  basis  for  a  general  finding ; 
and  that,  inasmuch  as  there  was  no  objection  made  to  the  introduction 
of  such  facts  in  evidence  or  exceptions  saved  to  the  ruling  of  the  court 
thereon,  the  doctrine  announced  in  Barnard  v.  Randle  (C.  C.  A.)  iio 
Fed.  906,  and  cases  therein  cited,  is  applicable.  Undoubtedly  it  is 
true,  as  settled  by  a  long  line  of  authority,  that  where  evidence  is  heard 
in  an  action  at  law,  and  a  general  finding  made  thereon,  an  exception 
to  such  finding  alone  presents  nothing  for  review.  But  such  is  not  the 
case  now  before  us.  The  judgment  entry  and  bill  of  exceptions  both 
clearly  disclose  that  the  cause  was  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  signed  by  counsel  for  the  respective  parties, 
filed  and  made  part  of  the  record,  and  that  no  other  evidence  whatever 
was  heard  at  the  trial.  It  is  of  no  significance  that  counsel  at  the  trial 
formally  offered  in  evidence  the  facts  so  agree<f  upon  or  any  of  them. 
Such  practice,  if  adopted,  did  not  change  the  essential  character  of  the 
submission.  It  was  a  submission  of  facts  agreed  upon  in  writing  for 
the  judgment  of  the  court  as  a  conclusion  of  law  thereon,  and  as  such 
is  the  equivalent  of  a  special  verdict,  presenting  questions  of  law  alone 
for  the  consideration  of  the  court.  Its  conclusion  thereon  is  subject 
to  review  by  this  court.  Supervisors  v.  Kennicott,  103  U.  S.  554,  26 
L.  Ed.  486;  Bond  v.  Dustin,  112  U.  S.  604,  5  Sup.  Ct.  296,  28  L.  Ed. 
835;  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481,  37  L.  Ed. 
373;  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  16  C.  C.  A.  409,  69 
Fed.  782.  Guided  by  the  foregoing  authorities,  our  sole  duty  is  to 
determine  whether  the  trial  court  reached  the  correct  conclusion  of  law 
from  the  focts  so  agreed  upon. 

It  is  next  contended  that  we  are  foreclosed  from  any  consideration 
of  the  force  and  effect  of  the  suicide  clause  in  question,  because  the 
policies  in  suit,  being  Iowa  contracts,  do  not  contain  in  their  bodies 
the  agreement  exonerating  the  insurer  from  liability  in.  case  of  suicide. 
Attention  is  called  to  the  act  of  the  general  assembly  of  Iowa  approved 
April  17,  1890,  entitled  "An  act  to  prevent  discrimination  in  life  in- 
stirance."  I^ws  1890,  p.  49.   Section  i  of  this  act  is  as  follows : 

life  Insurance  company  doing  buslnees  in  Iowa  shall  make  or  permit 
any  distinction  or  discrimination  In  favor  of  Indlvldaala  between  Insurants 
of  tlie  same  class  and  equal  expectations  of  life  In  the  amount  or  payment 
of  premiums  or  rates  charged  for  policies  of  life  or  endowment  Insurance, 
or  In  'the  diTtdends  or  other  benc^ts  payable  thereon,  or  In  any  othw  of  the 
terms  and  conditions  of  the  contract  It  makes;  nor  shall  any  such  company 
or  any  agent  thereof  make  any  contract  of  insurance  or  agreement  as  to 
such  contract,  othw  than  is  plainly  expressed  In  the  policy  issued  thereon; 
nor  shall  any  such  company  or  agent  pay  or  allow,  or  oflTer  to  pay  or  allow, 
as  Indiicemant  to  Insurance  any  rebate  of  ^anlum  payable  on  tb»  policy,  or 
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any  special  faTor  or  adTantage  in  tbe  dlTtdends  or  otiur  benefit  to  accrue 
thereon,  or  any  valuable  conelderatloa  m  Inducemrat  wbaters  not  apedfled 
in  the  policy  contract  of  Insurance." 

It  is  contended  by  plaintiff's  counsel  that  the  clause  relied  upon  by 
defendant  to  defeat  recovery  in  this  action,  namely,  "I  also  warrant 
and  do  agree  that  I  will  not  die  by  my  own  act,  whether  sane  or  in- 
sane, during  the  said  period  of  two  years,"  being  found  only  in  the 
application  made  by  Kelly  for  insurance,  is  not  so  "plainly  expressed 
in  the  policy"  as  to  be  a  valid  and  enforceable  agreement,  within  the 
purview  of  that  act. 

The  contention,  as  we  tmderstand  it,  is  that  the  "policy,"  within 
the  purview  of  the  act,  is  that  particular  paper  signed  by  liie  insurer 
which  contains  its  promise,  and  nothing  else,  and  particularly  that  it 
does  not  include  any  of  the  agreements  found  in  the  proposition  for 
insumnce  usually  denominated  the  "application,"  even  though  the 
same  be  attached  to  the  other  paper,  and  exj^ss  stipalation  therein 
made  part  of  the  contract.  This  contention,  in  our  opinion,  is  nar- 
row and  technical,  and  ignores  the  rule  of  construction  of  contracts, 
requiring  a  consideration  of  all  its  provisions,  wherever  found,  to  de- 
termine the  intention  of  the  paxties.  The  stipulations  of  a  paper,  re- 
ferred to  in  a  contract  .as  the  consideration  upon  which  it  is  made  and 
by  express  terms  made  part  of  it,  are  as  binding  upon  the  contracting 
parties  as  if  the  same  were  bodily  incorporated  therein. 

The  act  of  Iowa,  suf»'a,  in  our  opinion,  creates  no  exertion  to 
the  foregoing  general  rule  governing  the  interpretation  of  contracts. 
That  act  was  obviously  intended  for  three  purposes :  (i)  To  prevent 
discriminations  in  favor  of  particular  insurants;  (2)  to  secure  that 
certainty  with  respect  to  the  rights  and  duties  of  the  parties  which  is 
always  best  attained  by  written  agreements;  (3)  to  provide  a  ready 
and  available  method  by  which  the  insured  or  assured  may  at  all  times 
have  before  them  the  covenants  and  agreements  which  they  are  re- 
quired to  observe  or  perform.  Society  v.  Puryear's  Adm'r  (Ky.)  59 
S.  W.  15.  That  the  foregoing  is  the  true  interpretation  of  the  act  in 
question  is,  in  our  opinion,  also  conclusively  shown  by  subsequent  leg- 
islation in  Iowa. 

By  section  1819  of  the  Code  of  Iowa,  enacted  by  the  26th  general 
assembly  at  its  extra  session,  in  1897,  it  is  enacted  as  follows : 

"All  life  Insurance  companies  or  assoclatloDB  organized  or  doing  business 
In  this  state  under  the  provisions  of  the  preceding  chapters  shall  upon  the 
Issue  of  any  policy,  attach  to^  such  policy  or  Indorse  thereon  a  true  copy  of 
any  application  or  representation  of  the  assored,  which  by  the  terms  of 
such  policy  are  naade  a  part  thereof,  or  of  the  contract  of  Insurance,  or  re- 
ferred to  thweln,  or  which  may  In  any  manner  affect  tbe  validity  ot,  mch 
policy,  or,  upon  reinstatement  of  a  lapsed  policy  shall  attach  to  tbe  reseval 
receipt  a  true  copy  of  all  represmtations  made  by  tbe  assured  upon  wbica 
tbe  renewal  or  reinstatement  la  made.  The  omission  so  to  do  shall  not 
render  the  policy  Invalid,  but  if  any  company  or  association  neglect  to  com- 
ply with  the  requirements  of  this  section  It  shall  forever  be  precluded  from 
pleading,  alleging  or  proving  such  appltcatlon  or  representations,  or  iiay 
part  thereof,  or  the  falsity  thereof,  or  any  part  thereof.  In  any  action  upon 
such  policy,  and  tbe  plaintiff  In  any  such  action  shall  not  be  required,  in 
order  to  recover  agaliut  such  company  or  assodatlon,  either  to  plead  or 
prove  such  application  or  representation,  but  may  do  ao  at  bis  f^tton." 
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The  last-mentioned  act  was  passed  while  the  act  of  1890  was  on  the 
sutute  book  of  Iowa,  and  both  are  found  in  the  revision  of  1897. 
They  must  therefore  be  construed  together,  and  given  full  force  and 
effect  if  possible.  If  the  act  of  1890  is  to  be  construed  as  plaintiff's 
counsel  contend,  the  act  of  1897  is  meaningless. 

Its  provision  for  attaching  a  true  copy  of  the  application  was  obvi- 
ously intended  to  furnish  the  certainty  of,  and  familiarity  with,  the 
terms  of  the  whole  contract  which  was  generally  contemplated  by  the 
act  of  1890,  and  the  special  prohibition  against  reliance  upon  any  of 
the  terms  and  stipulations  foimd  in  an  application,  unless  a  true  copy 
of  the  same  be  atuched  to  the  policy,  by  necessary  implication  permit 
such  reliance  if  a  copy  is  so  attached.  In  our  opiinion,  it  is  perfectly 
clear  that  the  legislature  of  Iowa  by  the  latter  act  recognized  an  ap- 
plication  for  insurance  when  a  copy  of  the  same  is  attached  to  the 
policy  at  the  time  it  is  delivered,  as  a  constituent  part  of  the  contract 
or  policy  of  insurance  itself.  A  legislative  construction  has  therefore 
been  given  to  the  act  of  1890  in  full  harmony  with  what  seems  to  us 
to  have  been  its  obvious  meaning.  It  follows  that  plaintiff's  conten- 
tion to  the  contrary  cannot  be  sustained. 

It  is  next  contended  that  defendant  cannot  avail  itself  of  the  in- 
sured's agreement  against  suicide,  as  found  in  the  application  for  the 
second  pob'cy  of  $5,000,  because  of  an  alleged  variance  between  the 
policy  as  issued  and  that  applied  for.  The  application  was  for  insur- 
ance payable  to  Robert  P.  Mulock.  The  policy,  as  issued,  made  Kelly^ 
his  executors,  administrators,  or  assigns,  the  beneficiary.  No  ex- 
planation is  found  in  the  record  of  this  alleged  variance,  but  in  argu- 
ment it  was  stated  that  as  Mulock,  by  whom  the  policy  was  to  be  taken 
as  collateral  security  for  some  obligation  of  Kelly,  had  apparently  no 
insurable  mterest  in  his  life,  the  duuige  was  made  in  order  that  the 
policy  might  be  made  an  available  collateral  by  assignment.  However 
this  may  be,  the  fact  appears  that  immediately  after  the  receipt  of  the 
policy  by  Kelly  he  assigned  the  same  to  Mulock.  In  this  way  the  pur- 
pose contemplated  by  the  application  was  accomplished.  Mulock  got 
the  policy  exactly  as  applied  for. 

Not  only  so,  but  both  Kelly  and  Mulock  are  clearly  estopped  from 
contending  that  the  policy  was  not  issued  in  conformity  to  the  appli- 
cation. Kelly  accepted  the  policy,  which  contained  a  statement  that 
it  was  issued  in  consideration  ol  the  application,  a  copy  of  which  was 
attached  to  it;  in  other  words,  that  the  poli^  was  issued  in  con- 
sideration of  the  very  application  which  is  now  sought  to  be  repudiated. 
Whatever  variance  there  was  between  the  application  and  policy  must 
be  presumed  to  have  been  made  with  Kelly's  full  consent  and  approv- 
al. Neither  he  nor  any  one  claiming  under  him  can  now  be  heard 
to  repudiate  the  application  so  acted  upon  by  the  company  and  recog- 
nized by  him.  Insurance  Co.  v.  Myers  (decided  at  ^e  present  term 
of  this  court;  C.  C.  A.)  112  Fed.  846. 

The  next  contention  requiring  consideration  by  us  is  that  the  plain- 
tiff acquired  vested  rights  at  least  in  the  $2,500  policy,  in  which  she 
vras  originally  named  as  sole  beneficiary,  immediately  upon  its  issue, 
which  could  not  have  been  affected  by  any  subsequent  conduct  of  the 
insured ;  that  even  though  Kelly  agreed  as  a  part  of  the  consideration 
IMF.— 18 
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of  the  contract  of  insurance  not  to  kill  himself,  sane  or  insane,  vrithin 
the  period  of  two  years,  and  even  if  he  violated  that  agreement,  such 
■violation  cannot  be  invoked  against  the  claim  of  the  plaintiff. 

It  cannot  be  disputed  that  plaintiff,  who  was  KeUy*s.«ife  and  bene- 
ficiary in  the  policy  in  question,  had  a  certain  vested  interest  in  the 
policy  immediately  upon  its  issue;  such  an  interest,  in  fact,  that 
neither  Kelly  nor  the  insurer,  nor  both,  could,  by  appointment  or  agree- 
ment take  from  her  without  her  consent.  Her  rights  were  created  by 
the  contract,  and  she,  as  one  of  the  parties  thereto,  must,  on  familiar 
principles,  consent  to  any  deprivation,  modification,  or  change  of  such 
rights  before  the  same  can  be  accomplished.  Bank  v.  Hume,  128  U. 
S.  Z95,  206,  9  Sup.  Ct.  41,  33  Ed.  370,  and  cases  cited.  But  this 
we!l-recognized  principle  falls  far  short  of  stutaining  plaintiff's  con- 
tention in  this  case.  The  question  still  remains,  with  what  rights  was 
she  vested?  This  obviously  depends  upon  the  terms  and  conditions 
of  the  contract  creating  them.  The  husband  assumed  to  act  as  her 
agent  in  the  negotiation  of  a  contract  intended  to  be  beneficial  to  her. 
He  gave  a  consideration '  therefor,  consisting  partly  of  certain  ex- 
ecutory promises.  He  secured  the  promise  from  the  insurance  com- 
pany to  pay  money  to  the  wife,  in  case  of  his  death,  by  promising  that 
such  death  should  not,  for  two  years  at  least,  be  the  result  of  his  own 
act,  sane  or  insane.  Alt  this  was  so  done  as  to  disclose  a  dear  in* 
tention  on  the  part  of  both  that  no  risk  against  such  death  should  be 
assumed  by  the  company. 

The  wife,  by  asserting  a  claim  on  the  policy,  ratifies  and  affirms  the 
contract  as  made  by  her  agent,  and  that,  too,  subject  to  all  its  terms 
and  conditions.  She  cannot  avail  herseU  of  tlie  promise  to  pay  her 
the  amount  of  the  policy,  and  simultaneously  repudiate  the  promise 
made  by  her  husband,  which  was  given  to  the  insurer  as  a  considera- 
tion for  its  undertaking.  Neither  can  she  enlarge  the  obligation  of 
the  insurer  beyond  the  scope  of  that  undertaken  by  it  Baker  v. 
Insurance  Co.,  43  N.  Y.  283 ;  Pitt  v.  Insurance  Co.,  100  Mass.  500. 

These  conclusions  would  seem  to  be  the  necessary'  result  of  well- 
recognized  principles  of  agency  and  contract.  But  our  attention  is 
called  to  the  case  of  Seiler  v.  Association,  105  Iowa,  87,  74  N.  W. 
941,  43  L.  R.  A.  537,  to  which  special  consideration  was  given  by  the 
learned  trial  judge.  In  that  case  the  supreme  court  of  Iowa  held  that 
where  a  policy  of  life  insurance  contains  no  stipulation  against  sui- 
cide, and  is  taken  out  in  good  faith,  it  is  not  avoided,  as  against  a  third 
party  named  as  beneficiary  in  the  policy,  by  the  fact  that  the  insured, 
while  sane,  purposely  took  his  own  life.  In  so  holding  it  attempted 
to  distinguish  that  case  from  Ritter  v.  Insurance  Co.,  169  U.  S.  139* 
18  Sup.  Ct.  300,  42  L.  Ed.  693,  Id.,  17  C.  C.  A.  537,  70  Fed.  954, 
42  L.  R.  A.  583,  which  decided  that  the  personal  representative  of 
an  insured,  who,  when  sane,  deliberately  killed  himself  with  intent 
to  secure  to  his  estate  the  amount  of  insurance  be  had  effected  on 
his  own  life,  could  not  recover  on  the  policy  though  it  contained  no 
provision  at  all  respecting  suicide.  The  supreme  court  of  Iowa  heM 
that  even  though  the  intentional  suidde  by  an  insured  might  consti* 
tute  a  defense  to  a  suit  brought  on  a  policy  payable  to  his  estate,  con- 
taining no  provision  against  such  suicide,  it  would  be  no  defense  in 
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such  case  if  the  policy  was  by  its  terms  payable  to  a  third  party  as 
beneficiary. 

It  is  urged  that  in  so  far  as  the  $2,500  policy  involved  in  the  i»-esent 
case  is  concerned,  wherein  the  wife  is  named  as  the  beneficiary,  the 
express  agreement  not  to  commit  suicide  is  of  no  g^reater  obligatory 
force  than  the  implied  one  would  have  been  if  there  had  been  no  ex- 
press one,  and  that,  therefore,  the  Iowa  case  is  directly  in  point.  This 
may  or  may  not  be  so,  but,  in  any  event,  neither  the  case  itself,  nor 
the  ZTgamettt  deduced  therefrom,  is  fully  persuasive  to  our  minds. 
A  view  contrary  to  the  Iowa  doctrine-is  taken  in  Hopkins  v.  As.surance 
Co.  (C.  C.)  94  Fed.  729,  and  affirmed  by  the  court  of  appeals  of  the 
Third  circuit,  40  C.  C.  A.  i  (99  Fed.  199).  See,  also,  the  case  of 
Dean  v.  Insurance  Co.,  4  Allen,  96,  99. 

Moreover,  it  seems  to  us  that  if  there  be  an  implied  agreement  on 
the  part  of  every  insured  not  to  intentionally  kill  himself  for  the  pur- 
pose of  enforcing  the  liability  under  a  policy, — and  such,  in  our  opinion, 
is  the  rule  laid  down  in  Ritter  v.  Insurance  Co.,  supra, — sudi  agree- 
ment inheres  in  and  forms  a  part  of  the  contract,  and  is  as  much  a 
condition  to  liability  as  if  it  were  written  out  into  an  express  agree- 
ment ;  and,  that  being  so,  for  the  reasons  already  pointed  out  a  third 
party,  claiming  under  such  a  policy  of  insurance  made  for  her  bene- 
fit, ratifies  and  adopts  the  implied  as  well  as  the  express  conditions 
and  limitations  of  the  contract.  iBut  we  are  not  forced  to  any  refine- 
ment of  logic  to  support  the  conclusion  reached  in  this  case.  There 
is  here  an  express  agreement,  showing  that  the  contracting  parties 
had  the  subject  fully  in  mind,  and  came  to  a  definite  understanding 
to  the  effect  that  the  insurer  did  not  undertake  to  assume  the  risk 
of  suicide  for  at  least  two  years,  and  this  agreement  must  be  enforced. 

The  case  of  Fitch  v.  Insurance  Co.,  59  N.  Y.  557,  17  Am.  Rep. 
372,  relied  on  by  the  supreme  court  of  Iowa  in  the  Seller  Case,  makes 
it  clear  that  the  court  of  appeals  of  New  York  considered  that  force 
and  effect  should  be  given  to  an  express  condition  of  a  policy  against 
suicide,  even  as  against  a  third  party,  who  might  be  the  beneficiary. 
It  there  says: 

"Tbe  policy  contained  no  stiiiulatlon  that  It  should  be  void  In  case  of  tbe 
deatii  of  the  Insured  by  saldde.  It  was  not  taken  out  for  tbe  benefit  of 
Fitch  Ethe  Insured],  but  of  bis  wife  and  children.  Although  they  were  bonnd 
by  tals  representations,  and  any  fraud  he  may  have  committed  In  taking  out 
the  policy,  tbe  policy  having  been  obtained  through  bis  agency,  yet  they 
were  not  bound  by  any  acts  or  declarations  done  or  made  by  him  after  the 
Iflsue  of  tiie  policy,  unless  such  acts  were  In  violation  of  some  condition  of 
the  policy." 

The  case  of  Kerr  v.  Association,  39  Minn.  174,  39  N.  W.  312,  12 
Am.  St.  Rep.  631,  is  also  relied  upon  by  the  supreme  court  of  Iowa 
as  sustaining  its  conclusion  in  the  Seiler  Case.  A  reference  to  that 
case  shows  that  the  provision  of  the  policy  made  the  basis  of  a  de- 
fense was  as  follows : 

"11  tbe  asaored  shall  die  In,  or  in  consequence  of,  tbe  violation  of  any  crim- 
inal law  of  any  country,  state,  or  territory  In  which  the  assnred  may  be, 
ttOa  cwtiflcatB  shall  be  null  and  void." 

The  defendant  in  that  case  offered  to  prove  on  the  trial  that  Kerr, 
the  insured,  bad  committed  the  crime  of  forgery  in  Minnesota,  and 
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fled  to  Canada  to  escape  arrest,  where  he  was  ultimately  discovered 
and  apprehended  by  detectives,  and,  to  avoid  being  brought  back  to 
Minnesota  for  trial,  shot  and  killed  himself.  The  supreme  court 
held  that  that  evidence  was  not  admissible,  saying: 

"His  dendi  In  Canada  cannot  be  treated  aa  tbe  proximate  result  of  his 
crime  in  Minnesota.  •  •  •  And  the  fact  of  bis  suicide  ia  not  In  ttsdf  to 
tw  construed  aa  occurring  In  or  growing  out  of  a  Tlolatlfm  of  law,  wltttia 
the  meaning  of  the  policy." 

The  court  then  remarked  as  follows : 

"In  tbe  law  of  Insurance,  suicide  is  not.  as  a  rule,  recognized  aa  a  groand 
of  exemption  from  liability  or  for  forfeiture  of  a  policy  Issued  tor  tbe  boipfit 
of  a  third  person,  unless  it  la  expressly  so  provided  in  the  policy." 

The  supreme  court  of  Iowa  also  seems  to  think  that  a  different  re- 
sult might  follow  if  the  contract  of  insurance  contained  an  express 
provision  exonerating  the  company  in  case  of  suicide.  It  says,  after 
reviewing  the  cases  to  which  reference  has  just  been  made,  as  fol- 
lows: 

"We  wish  now  to  add  a  few  words  on  [fftnclple  by  way  of  emphasis  of  a 
thought  already  expressed.  It  is  not  the  wrongdoer  who  makes  claim  here, 
nor  any  representative  whose  rights  are  to  be  measured  by  those  of  the 
wrongdon*,  but  persons  who  acquired  an  interest  at  tbe  time  tbe  policy  was 
takea  oat,  and  who  are  not  In  any  way  responsible  for  tbe  lorn  under  it 
The  defendant  might  w^  have  guarded  against  this  contingency  In  its 
contract  Not  having  done  so.  we  think  It  Is  now  In  no  position  to  com- 
plain." 

How  different  is  the  case  now  under  consideration  by  usl 
As  already  pointed  out,  the  plaintiff's  right,  even  in  the  policy  of 
$2,500,  was  to  be  measured  by  those  of  the  wrongdoer,  and  the  in- 
surer in  the  present  case  has  in  the  contract  specifically  guarded  against 
the  very  contingency  which  the  supreme  court  o£  Iowa  said  might 
have  been  ^^uarded  ^;ainst  in  the  contract.  We  unhesitatingly  reach 
the  condition  that,  on  principle  as  well  as  authority,  no  sudi  vested 
rights  were  created  by  the  $2,500  policy  in  favor  of  the  plaintiff  in  this 
case  as  to  relieve  her  against  the  consequence  of  self-destruction  by 
the  insured. 

The  other  policy  for  $5,000,  in  which  plaintiff  acquired  no  rights 
until  after  the  death  of  the  insured,  raises  no  such  question  as  has 
just  been  discussed  with  reference  to  the  $2,500  policy.  She,  by  ac- 
cepting an  assignment  from  the  beneficiary,  directly  or  indirectly,  after 
the  death  of  the  insured,  is  confessedly  made  subject  to  all  the  in- 
firmities inherent  in  the  contract  as  originally  made. 

The  learned  trial  judge  in  his  opinion  (C.  C. ;  109  Fed.  56)  places 
great  confidence  in  plaintiff's  right  to  recover  upon  the  principle  that 
the  covenant  of  the  defendant  to  pay  the  amount  of  the  policy  in  ques- 
tion is  an  independent  covenant,  and  not  at  all  dependent  upon  the 
covenant  of  the  insured  not  to  kill  himself.  We  are  unable  to  concur 
in  this  view.  The  covenant  to  pay  is  obviously  dependent  upon  wheth- 
er the  death  insured  a^inst  occurs,  and  that  death,  as  already  seen, 
is  one  exclusive  of  suicide  within  two  years.  Not  only  is  this  so, 
but  the  promise  not  to  kill  himself  witlun  two  years  waa  by  agree- 
ment made  part  of  the  consideration  moving  the  insurer  to  make  this 
promise. 
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As  said  by  Mr.  Justice  Miller  in  announcing  the  opinion  of  the 
supreme  court  in  Construction  Co.  v.  Seymour,  91  U.  S.  04^  65c^  23  If. 
Ed.  341: 

"Where  a  speclfled  thlDg  Is  to  be  done  by  one  party  as  the  constdemtlon 
of  the  thing  to  be  done  by  the  oCho',  It  Is  undeniably  the  general  rule  that 
the  covenantB  are  mutual,  and  are  dependent.  If  th^  are  to  be  performed 
at  the  same  time;  and.  If  by  the  terms  or  nature  of  the  contract  one  Is 
first  to  be  performed  as  the  condition  of  the  obligation  of  the  other,  that 
which  is  first  to  be  performed  must  be  done  or  tendered  before  that  party 
can  snstain  a  salt  against  the  otho:." 

In  the  case  of  I,oud  v.  Water  Co.,  153  U.  S.  564,  14  Sup.  Ct.  928, 
38  L.  Ed.  822,  Mr.  Justice  Jackson,  speaking  for  tlie  supreme  court, 
says: 

"The  question  whether  coTenants  are  dependent  or  independent  must  be 
detttmined  In  each  case  upon  the  proper  con8tructl<m  to  be  placed  on  the 
language  employed  by  Uie  parties  to  ezinves  their  agreement  «  •  •  The 
Question  in  each  case  Is,  which  Intoit  la  dlsdoaed  by  the  language  employed 
in  the  contmctf 

Applying  the  test  last  stated,  we  have  no  difficulty  in  reaching  the 
conclusion  that  the  parties  to  the  contract  of  insurance  in  question 
obviously  and  plainly  intended  that  the  covenants  should  be  mutual 
and  dependent,  and  not  independent  of  each  other. 

It  is  next  contended  that  the  contracts  of  insurance  sued  on  in  this 
case  are  by  their  own  terms  embodied  exclusively  in  the  policy,  and 
do  not  comprehend  the  applications  made  by  the  insured  therefor. 
An  argument  to  this  effect  is  drawn  from  the  fact  that  the  policies 
state  on  their  face  that  the  payment  was  to  depend  upon  the  following 
condition:  "*  *  *  The  annual  premium  *  *  ♦  shall  be  paid 
in  advance  on  the  delivery  of  this  policy,  and  thereafter,  *  *  *  on 
a  certain  day,  every  year  during  the  continuation  of  this  contract;" 
"and  subject  to  the  provisions,  requirements,  and  benefits  stated  on  tlie 
back  of  this  policy,  which  are  hereby  referred  to  and  made  a  part 
hereof."  The  maxim,  "Expressio  unius  exclusio  alterius,"  is  in- 
voked, and  it  is  claimed  that  because  the  provisions  of  the  application 
are  not  found  on  the  back  of  the  policy  their  stipulations  and  contents 
are  not  a  part  of  the  contract  of  insurance.  We  cannot  agree  to  any 
such  view.  We  have  already  considered  this  general  question  in  dis- 
posing of  the  argument  based  on  the  Iowa  statutes,  but  it  may  not  be 
improper  to  observe  further  that  the  company  said  in  each  of  the 
policies  that  it  was  issued  in  consideration  of  the  am>lication  made  for 
it,  and  that  such  application  was  made  a  part  of  the  contract.  It 
thus  clearly  appears  that  by  the  same  token  by  which  the  provisions 
on  the  back  of  the  policy  were  made  part  of  the  contract  the  appli- 
cation therefor  was  also  made  a  part  of  it.  Nothing  can  be  clearer 
than  this. 

Kelly,  by  accepting  a  policy  which  by  its  terms  incorporated  the 
application  as  a  part  of  the  contract,  necessarily  admitted  that  such 
was  a  fact.  He  had  already  said  the  same  thing  in  the  application 
signed  by  him,  namely,  that  it  was  offered  to  the  company  as  a  con- 
sideration of  the  contract,  which  he  was  to  get.  The  entire  application 
having  been  so  made  a  part  of  the  policy  by  agreement  of  the  parties 
must  be  so  treated  by  us,  and  the  agreements,  found  in  the  application 
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as  well  as  those  found  in  the  policy  proper,  must  be  considered  in  de- 
termining the  true  import  and  meaning  of  the  contract.  Ritto*  v. 
Insurance  Co.,  169  U.  S.  139,  18  Sup.  Ct.  300.  42  L.  £d.  693 ;  Insur- 
ance Co.  V.  McConkey,  127  U.  S.  661,  8  Sup.  Ct.  1360,  32  L.  Ed. 
308;  First  Nat.  Bank  v.  Hartford  Fire  Ins.  Co.,  95  U.  S.  673,  24  L. 
Ed.  563;  Insurance  Co.  v.  Webb,  45  C.  C  A.  648,  106  Fed.  808: 
American  Credit  Indemnity  Co.  v.  Caxroliton  Furniture  Mfg.  Co.,  56 
C.  C.  A.  671,  95  Fed.  III. 

Accordingly,  treating  the  application  and  all  its  terms  and  provisions 
as  a  part  of  each  contract  entered  into  between  the  insurance  company 
and  Kelly,  what  does  it  mean  ?  In  answering  this  question  there  does 
not  seen  to  be  any  necessity  for  resort  to  technical  distinctions  between 
representations  and  warranties  or  affirmative  and  promissory  war- 
ranties. The  cardinal  rule  to  be  observed  in  construing  all  contracts 
is  to  determine,  from  a  consideration  of  the  four  corners  of  the  instru- 
ment or  instruments  creating  it,  what  was  the  intention  of  the  parties 
to  the  same.  Insurance  Co.  v.  Gridley,  100  U.  S.  614,  615,  25  I*  Ed. 
746;  Long  V.  Timms,  107  Mo.  512,  519,  17  S.  W.  898.  Subjecting 
the  contracts  in  question  to  this  test,  it  is  very  apparent,  as  we  have 
already  indicated  in  disposing  of  other  branches  of  the  case,  that  the 
death  of  Kelly  by  suicide  at  any  time  within  two  years  after  the  date 
'  of  the  policy,  whether  sane  or  insane,  was  not  a  risk  assumed  by  the 
insurer  at  all.  The  parties  to  the  contract,  when  made,  the  insurer 
speaking  for  itself,  and  Kelly  speaking  for  himself  and  as  agent  for 
the  beneficiary,  so  agreed.  This  clearly  enough  appears  from  the  fol- 
lowing: The  company  agreed,  in  effect,  that  in  consideration  of 
the  representations  and  agreements  found  in  the  applications  for  in- 
surance, made  by  Kelly,  it  would  upon  the  death  of  Kelly  pay  a  cer- 
tain sutn  of  money  to  the  benelidaries  named  in  the  policies.  Kelly 
agreed  that  such  death  should  not  occur  by  suicide  within  two  years  at 
least.  The  fair  and  reasonable  import  of  these  mutual  agreements,  in 
our  opinion,  is  that  the  death  insured  against  was  such  a  death  as 
might  occur  at  any  time  in  the  future,  excepting  that,  however,  by 
suicide,  sane  or  insane,  if  the  same  should  occur  within  two  years. 
Kelly,  in  his  proposition  for  insurance  called  "Application,"  said: 

"I  hereby  warrant  and  agree  not  to  reside  or  travel  In  any  part  of  the  tor- 
rid zone,  and  not  to  engage  In  any  specially  hazardoUEi  occnpntloo  or  em- 
ployment during  the  next  two  years  following  the  date  of  Issue  ot  the 
policy  for  which  application  Is  hereby  made,  and  also  not  to  engage  In  any 
military  or  naval  service  in  time  of  war,  during  the  continuance  of  the 
policy,  without  first  obtaining  permission  from  this  company.  I  also  var- 
rant  and  agree  that  I  will  not  die  by  my  own  act  whether  sane  w  Inmne. 
dnrbiK  the  said  period  of  two'yeftn-** 

The  company  in  its  acceptance  of  the  proposition,  under  the  heading 
"Incontestability,"  found  on  the  back  of  the  policy,  said: 

"It  Is  hereby  further  promised  and  agreed  that  after  two  years  from  date 
hereof  the  only  conditions  which  shall  be  binding  upon  the  holder  ot  this 
policy  are  that  he  shall  pay  the  premiums  at  the  time*  and  place  and  In  tbe 
manner  stipulated  in  the  said  policy,  and  that  tbe  requlrementa  ot  the  com- 
pany as  to  age  and  military  or  naval  service  in,  time  of  war  shall  be  ob- 
served, and  tbat  in  all  other  respects,  if  this  policy  matures  after  the  expira- 
tion of  tbe  said  two  years,  fbe  payment  of  the  sum  insured  by  tbls  paHcT 
shall  not  be  disputed." 
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This  last-mentioned  covenant  or  agreement  on  the  part  of  the  com- 
pany obviously  has  reference  to  the  agreements  of  Kelly  found  in  the 
proposition  above  quoted.  It  cannot  escape  observation  that  the  par- 
ties treated  the  agreonents  referred  to  as  conditions  of  continuing 
liability  on  the  part  of  the  company.  They  are  referred  to  as  "con- 
ditions/' and  it  is  agreed  that  the  only  ones  which  shall  be  binding 
after  two  years  are  those  relating  to  engaging  in  miUtary  or  naval 
service  in  time  of  war.  In  all  other  respects  it  was  agreed  that  "if 
this  policy  matures  after  the  expiration  of  the  said  two  years  the  pay- 
ment of  the  sum  insured  by  this  policy  shall  not  be  disputed."  This 
carries  the  reasonable  implication  tlut,  if  the  poUcy  should  mature  by 
the  death  of  the  insured  within  two  years,  the  policies  might  be  dis- 
puted for  breach  of  any  of  the  "conditions"  upon  which  Imbility  de- 
poided. 

The  dear  import  and  meaning  of  all  this  is  that  the  policy  was  issued 
and  the  company's  obligation  of  oa^Tnent  assumed  on  certain  specified 
conditions,  among  them  that  Kell>  should  not  reside  or  travel  in 
any  part  of  the  torrid  zone,  or  engage  in  any  of  the  specially  hazardous 
occupations  recited  in  the  application,  or  die  by  his  own  act,  whether 
sane  or  insane,  within  the  period  of  two  years  after  the  date  of  the 
policy.  The  wisdom  of  conditions  of  this  kind  is  not  for  us  to  con- 
sider, btst  it  is  perfectiy  obvious  that  they  were  intended  to  prevent 
devising  schemes  to  defraud  an  insurance  company  by  securing  in- 
surance in  contemplation  of  immediate  exposure  to  jM-obable  death  or 
immediate  purpose  to  take  one's  own  life.  However  this  may  be, 
the  parties,  by  language  admitting  of  no  other  rational  meaning, 
agreed  upon  it,  and  that  puts  an  end  to  our  inquiry.  The  insured, 
acting  for  himself  in  one  application,  and  as  agent  for  the  proposed 
beneficiary  in  the  other,  warranted  and  agreed,  as  a  consideration  for 
the  execution  of  the  policies,  that  he  would  not  die  by  his  own  act, 
whether  sane  or  insane,  during  the  period  of  .two  years  after  the  date 
of  the  policies.  This,  by  reference  to  the  incontestibility  clause,  al- 
ready quoted,  was  by  agreement  made  a  condition  to  continuing  lia- 
bility. 

But  we  do  txoi  wish  to  be  understood  as  holding  that  it  required  any 
express  agreement  that  the  clause  in  question  should  be  treated  as  a 
condition  to  liability.  In  our  opinion,  it,  havii^  been  offered  to  and 
accepted  by  the  company  as  a  consideration  of  the  assumption  of  the 
risk  and  for  the  cmtinuance  of  liability  for  two  years  at  least,  is,  in 
and  of  itself,  a  promissory  warranty,  requiring  tlie  insured  to  strictly 
conform  thereto,  in  order  to  hold  the  company  to  a  liability  on  the 
policies  in  favor  of  the  beneficiaries.  Failure  to  observe  the  stipulation 
of  warranty,  resulting,  as  in  this  case,  in  the  death  of  the  insured, 
undoubtedly  absolves  the  insurance  company  from  liability. 

For  the  reasons  already  given,  we  cannot  agree  with  counsel  for 
plaintiff  that  it  is  necessary  to  find  in  the  policy  itself  an  express 
stipulation  that  in  case  of  failure  to  observe  the  warranty  the  pc^cy 
should  be  void.  Such  is  the  conclusive  result  of  such  bilure  deter- 
mined and  fixed  by  the  law  itself.  While  we  have  endeavored  to 
answer  the  argument  of  counsel  based  upon  the  technical  doctrines  of 
condition  and  warranty,  we  prefer  to  place  our  determination  of  this 
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case  Upon  the  1»'oad  proposition  that  the  contracts  of  insurance*  when 
fairly  and  reasonably  construed,  show  that  death  of  the  insured  by 
suicide,  sane  or  insane,  was  a  risk  not  undertaken  by  the  insurer  at  aU. 
There  is  no  merit  in  the  contention  that  a  return  of  the  prcsniums  paid 
bv  Kelly  was  a  prerequisite  to  a  defense  by  the  insurance  company. 
The  company  earned,  the  premiums  paid  by  Kelly  for  the  risk  whidi 
it  agreed  to  assume,  and  which  it  did  assume  and  carry  tmtil  Kelly's 
death.  This  risk  embraced  death  from  practically  all  other  causes  but 
suicide.  Cases  where  fraud  may  have  been  so  practiced  in  the  nego- 
tiations as  to  render  the  contract  voidable  at  the  instance  of  the  com- 
pany, or  cases  where  no  risk  at  all  ever  attached,  are  totally  in^plica- 
ble  to  the  facts  disclosed  in  this  case,  and  afford  no  warrant  tor  plain- 
tiff's  contention. 

It  is  next  contended  that  the  agreement  of  Kelly  not  to  die  by  his 
own  act  while  insane  was  impossible  of  performance,  and  known  to 
be  so  by  both  parties  to  the  contract,  and  therefore  void.  The  argu- 
ment is  that  self-destruction  by  an  insane  person  is  not  his  act,  but 
rather  the  result  of  an  irresistible  impulse,  over  which  he  had  no  con- 
trol, and  therefore  not  within  his  power  to  prevent,  and  that  an  agree- 
ment to  prevent  it  falls  within  that  dass  of  agreements  which  are  void 
because  of  impossibility  of  performance.  This  argument  is  obviously 
founded  on  the  doctrine  taught  by  the  case  of  Insurance  Co.  v.  Terry, 
15  Wall.  580,  21  L.  Ed.  236.  It  is  there  held  that  where  the  condition 
is  that,  "if  the  insured  sh^ll  die  by  his  own  hand"  (without  the  qual- 
ifying words  sane  or  insane),  the  policy  shall  be  void,  the  defense 
must  show  affirmatively  that  the  death  was  the  result  of  an  intentional 
act  of  a  responsible  being,  and  not  the  act  of  one  driven  by  an  insane 
impulse,  over  which  he  had  no  control. 

The  history  of  insurance  litigation  shows  that  the  decision  in  the 
last-mentioned  case  brought  about  other  and  different  stipulations  in 
policies  of  life  insurance,  exonerating  insurers  from  liability  in  case  of 
suicide  by  the  insured,  whether  he  was  sane  or  insane  at  the  time  of 
committing  the  act.  Stipulations  of  the  latter  kind  have  been  fre- 
quently before  the  courts,  and  been  pronounced  valid  and  enforceable 
on  the  distinct  ground  that  they  create  an  excepted  risk;  in  other 
words,  that  a  clause  of  that  kind  found  in  a  policy  of  insurance  evinces 
a  clear  intention  on  the  part  of  both  parties  to  the  contract  that  self- 
inflicted  death  by  the  insured,  whether  sane  or  insane  at  the  time,  was 
not  one  of  the  risks  assumed  by  the  insurer. 

In  the  case  of  Bigelow  v.  Insurance  Co.,  93  U.  S.  284,  23  L.  Ed. 
918,  Mr.  Justice  Davis,  in  delivering  the  opinion  of  the  court,  says: 

"There  has  been  a  great  dlversltr  of  Jndldal  opinion  as  to  -whether  seU- 
destructloQ  \>y  a  man,  In  a  lit  Insanity,  la  within  the  condition  of  s 
life  policy,  where  the  words  of  exemption  are  that  the  insured  'shall  com- 
mit anlclde,*  or  'shall  die  by  his  own  hand.*  But  since  the  decision  In  In- 
surance Oo.  T.  Terry,  15  Wail.  680,  21  L.  Ed.  236,  the  question  I0  no  looser 
an  open  one  In  this  court  In  that  case  the  words  avoiding  the  policy  were, 
'shall  die  by  his  own  hand,'  and  we  held  that  they  referred  to  an  act  of 
criminal  self-destruction,  and  did  not  apply  to  an  Insane  person  who  took 
his  own  life.  But  the  Insurers  in  this  case  have  gone  further,  and  sought 
to  avoid  altogether  this  class  of  risks.  If  they  have  succeeded  In  dolag 
90,  It  iB  our  duty  to  give  effect  to  the  contract  as  nettiier  tbit  ptdley  of  the 
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tow  nor  sound  morals  forbid  them  to  make  It  If  they  are  at  liberty  to 
atipalate  against .  hazardous  occupattonH,  unhealtby  climates,  or  death  by 
the  hands  of  the  law,  or  In  consequence  of  Injuries  received  when  Intoxi- 
cated, surely  it  is  competent  for  them  to  stipulate  against  IntentiMial  self- 
destmctlon,  whether  It  be  the  Toluntary  act  of  an  accountable  moral  agent 
or  not  It  Is  not  perceived  why  th^  cannot  limit  their  liability,  if  the  as- 
sored  Is  In  proper  language  told  of  the  extent  of  the  limitation,  and  It  is 
not  against  public  policy.  The  words  of  this  stipulation,  'shall  die  by  sui- 
cide (sane  or  Insane},'  must  receive  a  reasonable  construction,  tf  they  be 
taken  In  a  strictly  literal  sense,  their  meaning  might  admit  of  discussion, 
bnt  it  Is  obvious  that  they  w^e  not  so  nsed.  'Shall  die  by  his  own  hand, 
eane  or  Insane,'  Is  doubtless  a  more  accurate  mode  of  expression,  but  It 
does  not  more  clearly  declare  the  Intention  of  the  parties.  *  *  •  Nothing 
can  be  clearer  than  that  the  words  *8ane  or  Insane*  were  Introduced  for  the 
purpose  of  excepting  from  the  operation  of  tiie  policy  any  Intended  self- 
destruction,  whether  the  Insured  was  of  sound  mind  or  in  a  state  of  insan- 
ity." 

In  the  case  of  Insurance  Co.  v.  McConkey,  127  U.  S.  661,  8  Sup. 
Ct.  1360,  32  L.  Ed.  308,  the  policy  sued  on  contained  a  clause  that 
"no  claim  shall  be  made  under  this  policy  when  the  death  or  injury 
may  have  been  caused  by  *  *  *  suicide  (felonious  or  otherwise, 
sane  or  insane)."  Mr.  Justice  Harlan,  in  delivering  the  opinion  of 
the  court  in  that  case,  said  if  the  insured  "commit  suicide  then  the 
law  was  for  the  company,  because  the  policy  by  its  terms  did  not  extend 
to  or  cover  self-destruction,  whether  the  insured  was  at  the  time  sane 
or  insane."  Sec,  to  the  same  effect, , the  case  of  Scarth  v.  Society, 
75  lo^^'a,  346,  39  N.  W.  658.  There  are  many  other  cases,  both  state 
and  federal,  to  which  attention  might  be  called,  which  announce  the 
same  doctrine,  but  we  do  not  deem  it  necessary  to  pursue  this  inquiry 
further. 

Applying  the  rule  governing  the  ■  interpretation  of  contracts  herein- 
before referred  to,  and  seeking  to  give  a  reasonable  interpretation  to 
the  clause  now  under  consideration,  consonant  with  the  manifest  in- 
tention of  the  parties  as  disclosed  by  all  the  provisions  of  the  policies, 
we  can  only  reach  one  conclusion :  that  the  insured,  KeWy,  not  only 
agreed  that  he  would  not  die  by  his  own  act,  whether  sane  or  insane, 
within  the  period  of  two  years,  but,  in  effect,  agreed,  as  already  stated, 
that  the  risk  actually  assumed  by  the  company  excluded  death  by 
suicide  within  two  years.  The  facts  of  the  case  therefore  do  not  war- 
rant the  application  of  the  rule  rendering  contracts  void  which  are  im- 
possible of  performance,  and  so  known  by  both  parties  to  it. 

The  ability  and  persistence  with  which  learned  counsel  for  plaintiff, 
both  in  oral  argument  and  brief,  pressed  the  points  already  considered 
npon  the  attention  of  the  court,  caused  us  to  enter  upon  a  discussion 
of  questions  more  at  length  than  their  intrinsic  difficulty,  in  the  light 
of  controlling  authority,  probably  required. 

The  result  reached,  after  a  full  consideration  of  all  questions  pre- 
sented, is  that  as  a  conclusion  of  law,  deducible  from  the  agreed  state- 
ment of  facts  on  which  the  case  was  submitted,  the  plaintiff  cannot 
recover.  The  judgment  of  the  trial  court  must  be  reversed  and  re- 
-maiidet^  with  dvecticma  to  render  a  judgment  in  favor  of  the  defendant 
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WESTERN  UNION  TEL.  GO.  T.  TRACT. 

(Circuit  Court  of  Appeals,  ThltA  Circuit   February  20,  1902.) 

1.  Mastbr  and  Sbbtaht— Injurt  to  Sbrvamt— Duty  op  iKsrEcriOH. 

In  an  action  by  a  lineman  against  a  telegrapb  company  to  recorer  for 
an  tnjary  sustained  by  plalntlfl  by  reason  of  tbe  breaking  of  a  pole  upon 
which  he  was  working,  which  was  decayed  b^ow  the  surface  irf  the 
ground,  It  was  not  error  of  which  defendant  can  complain  to  aabmlt  to 
the  Jury  the  question  whether,  by  the  custom  and  practice  In  that  kind 
of  work,  the  duty  of  Inspecting  the  pole  rested  upon  the  f<»eman  or  tbe 
plaintiff,  and  to  make  defendant's  liability  dependent  upon  wbethor  tbe 
duty  was  that  of  tbe  foreman,  wb«v  the  OTldence  as  to  tbe  custom  was 
conflicting,  but  It  was  shown  that  a  proper  luspectlon  would  tare  dis- 
closed the  defect 

t.  Saics— Flags  to  Work— Respokbtbiutt  of  Mastbb. 

The  duty  of  Inspecting  a  telegraph  pole  before  a  lineman  climbs  It  to 
work  thereon,  Jf  not  that  of  the  lineman  himself,  la  the  iKMltlTe  duty  of 
the  master  which  Is  responsible  for  the  failure  to  hare  such  Inspecttoo 
made,  notwithstanding  It  has  engaged  another,  however  competent  to 
perform  the  duty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  tbe  Western 
District  of  Pennsylvania. 
For  opinion  below,  see  no  Fed.  103. 

Wm.  D.  Dalzell,  for  plaintiff  in  error. 
John  O.  Petty,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  laRKPAT- 
RICK,  District  Judge. 

DALLAS,  Circuit  Judge.  This  writ  of  error  has  brought  up  for 
review  the  record  of  an  action  which  was  instituted  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  for  personal  hurt 
which  the  plaintiff  had  suffered  while  engaged  at  his  work  as  a  servant 
of  the  defendant,  and  which  he  alleged  was  caused  by  its  negligence. 
The  case  as  presented  in  the  circuit  court,  and  the  general  view  of  the 
learned  judge  of  that  court  with  respect  to  it,  are  so  clearly  and  well 
set  forth  in  the  opinion  which  he  filed  in  overruling  the  motion  for  a 
new  trial  as  to  render  it  unnecessary  for  us  to  preface  the  statement  of 
our  conclusions  upon  the  questions  of  law  which  have  been  raised  in 
this  court  otherwise  than  by  extracting  from  that  opinion  the  follow- 
ing: 

"The  plaintiff  was  a  lineman  In  the  employ  of  the  defendant  the  Weat«n 
Union  Telegraph  Company.  Tbt  datiea  of  a  lineman  are  to  climb  telegrapb 
poles  and  to  string  wires  on  the  cross  arms,  and  remove  wires  therefrom  and 
do  other  work  thereon.  Tbe  defendant  had  occasion  to  remove  part  of  a  line 
of  Its  wires  from  four  old  poles,  which  had  been  standing  for  eleven  or  twelve 
years,  to  four  new  poles,  which  had  Just  been  set.  Before  tbe  work  of  mov- 
ing tbe  wires  began  tbe  defendant's  foreman  (Joseph  Krotz»)  visited  the 
premises  and  made  an  Inspection.  He  caused  three  of  the  old  poles  to  be 
guyed,  but  did  nothing  with  respect  to  the  fourth  pole.  That  pole  appeared 
to  the  eye  to  be  sound  and  firm,  and  the  foreman  applied  no  test  to  detmnlDe 
Its  condition.  The  plaintiff  waa  one  of  a  gang  of  llnem«i  working  Imme- 
diately under  another  foreman  of  the  defendant  (Oscar  Long),  assigned  ts 
the  work  of  removing  the  wires  from  these  old  poles  tg  the  new  ones.  In 
the  course  of  bis  onployment  and  In  tiie  discharge  ot  bis  do^  as  l&emaa 
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Che  ^tntur  climbed  tHe  fourth  pole,  jbst  mentioned,  to  assist  another  line- 
man in  remoTln;  tbe  wires  from  the  cross  arms.  While  tbns  engaged  the 
pole  suddenly  brolce,  and  the  plaintitF  was  thrown  to  the  ground  and  rery 
iHidly  Injured.  The  cause  of  the  disaster  proved  to  be  the  rotten  condition 
ot  the  lower  end  of  the  iwle  underneath  the  surface  of  the  ground.  The  pole 
broke  off  three  or  four  Inches  under  the  ground.  Thrae  was  evidence  to  show 
that  a  proper  InspectioD  of  this  pole  by  the  usual  test,  by  means  of  tools 
proTlded  for  the  purpose,  would  have  disclosed  that  the  pole  was  In  an 
unsafe  conditl<Hi  for  a  lineman  to  ascend  and  do  his  work  thereon.  The  de- 
fradant  alleged  and  gave  evidence  tending  to  show  that,  according  to  the 
custom  and  practice  In  doing  such  work  as  this,  It  Is  the  duty  of  the  lineman 
to  determine  for  himself  the  safety  of  the  poles.  This  the  plaintiff  denied, 
and  gave  evidence  tending  to  show  the  contrary,  and  that  It  Is  always  the 
practice  and  business  of  the  foreman  to  Inspect  ttxe  poles  to  determine  their 
safety,  and  that  the  llnemni  tdy  on  the  f<neman'8  Inspection.  The  court 
left  this  disputed  qneMlon  of  ftict  to  the  determination  of  the  jury,  and  upon 
th^  Terdlct  In  favor  of  the  plaintiff  It  must  be  accepted  as  established  that 
the  plaintiff  was  not  under  the  alleged  duty,  and  also  that  he  was  not  gnU^ 
of  any  contributory  negligence  and  was  free  from  fault" 

The  only  averments  of  error  are  that  the  court  below  erred  in  its 
disaffirmance  of  the  four  points  whic^i  were  presented  for  the  defend- 
ant and  in  its  answers  to  those  points,  ih  that  it  declined  to  give  binding 
instructions  in  favor  of  the  defendant,  or  to  charge  that  there  was  not 
sttfiident  evidence  to  justify  the  jury  in  finding  that  any  negligence  of 
the  defendant  was  the  proximate  cause  of  the  t^ntiff's  injury,  in  that 
the  learned  judge  submitted  to  the  jury,  for  determination  from  all 
the  evidence,  the  question  whether  or  not  the  injuries  to  the  plaintiff 
resulted  from  a  latent  defect  which  was  one  of  the  ordinary  risks  of 
his  employment ;  and,  finally,  in  that  he  refused  to  charge  "that  if  the 
jtxry  believed  from  the  evidence  that 'the  defendant  had  a  competent 
foreman  in  charge  of  the  work,  and  that  the  foreman  and  the  plaintiff 
were  furnished  with  proper  tools  and  appliances  with  which  the  pole 
could  have  been  adequately  tested,  and,  if  any  weakness  was  discover- 
able, secured,  then  the  defendant  was  not  guilty  of  any  negligence 
which  was  the  approximate  cause  of  the  plaintiff's  injuries."  None 
of  these  averments  can  be  sustained.  That  the  case  was  not  one  which 
the  court,  would  have  been  warranted  in  taking  from  the  jury,  unless 
upon  the  ground  either  that  inspection  of  the  pole  was  not  a  part  of 
the  foreman's  duty,  or  (if  it  was)  that  the  defendant  was  not  responsi- 
ble for  the  foreman's  failure  to  discharge  that  duty,  is  too  clear  for 
argument,  and  that  these  subjects  were  dealt  with  in  a  manner  as  favor- 
able to  the  defendant  as  was  at  all  possible  we  are  entirely  satisfied. 
It  is  not  necessary  to  decide  whether,  by  reason  of  the  company's  legal 
obligation  to  exercise  ordinary  care  to  provide  a  reasonably  safe  place 
and  appliances  for  its  employes,  it  was  not  unconditionally  bound  to 
look  to  the  safety  of  the  pole  upon  which  the  plaintiff  was  required  to 
work ;  for  it  was  not  ruled  that  the  defendant's  responsibility  was  con- 
clusively fixed  by  this  general  rule  of  law,  but  that  it  depended  upon 
whether,  as  matter  of  fact,  the  custom  in  doing  such  work  was  for 
the  foreman  to  inspect  the  poles,  or  for  the  linemen  themselves  to 
inspect  them.  Upon  this  question  the  testimony  was  conflicting,  and 
it  was  submitted  to  the  jury  with  the  statement  that  "if,  accordmg  to 
the  custom  and  practice  m  this  kind  of  work,  the  duty  of  inspecting  the 
poles  is  upon  the  lineman,  and  not  upon  the  foreman,  it  would.>Sollow 
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that  the  company  here  would  not  be  responsible  for  this  disaster."" 
In  our  opinion,  the  court,  in  thus  holding  that  the  company  was  but 
provisionally  responsible,  and  in  leaving  it  to  the  jury  to  find  whctho" 
the  practice  was  such  as  to  make  it  absolutely  so,  went  quite  as  far 
as  could  be  justified  in  restriction  of  the  defendant's  liability. 

Upon  the  remaining  point  the  law  is  well  settled.  The  duty  of  in- 
spection, if  not  that  of  the  linemen, — and  the  jury  has  found  that  it 
was  not, — was  the  positive  duty  of  the  company  itself,  and  it  was  re- 
sponsible for  its  nonperformance,  notwithstanding  the  fact  that  it  had 
engaged  another,  however  conu)etent,  to  perform  it.  Hough  v.  Rail- 
way Co.,  too  U.  S.  213,  25  L.  Ed.  612;  Railroad  Co,  v.  Fetersoo,  162 
U.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  994. 

The  judgment  of  the  circuit  court  is  affirmed. 


1,  AOKHOWLKDGHENT— POWKR  OF  NOTAHT  TO  TaKB— TEHRrTOBIAI.  LlMTT. 

Under  the  statute  of  Florida  (McCIel.  Dig.  p.  791,  8  1).  providing  for  the 
appointment  of  notarlea  public,  who  "sball  use  and  exercise  such  office 
of  notary  public  for  such  places  and  wltbin  such  limits  and  precincts 
as  the  governor  shall  direct,**  one  commissioned  by  the  governor  **to  be 
notary  public  in  and  for"  a  cortaln  county  has  no  poww  to  take  an 
acknowledgment  outside  of  such  county. 

8.  HuaBASD  AKD  WiVB— OOVTSTAHOE  BT  Wm  OT  SSPABATB  PBOFXBTT— Re^ 

piBrrBB. 

Under  the  laws  of  Florida,  a  married  woman  can  convey  or  incumber 
her  separate  statutory  property  only  by  an  Instrument  executed  In  strict 
conformity  to  the  requirements  of  the  statute,  and  such  a  conveyance  Is 
void  where  the  notary  public  before  whom  It  was  acknowledged  bad  no 
authority  to  act  In  the  county  wba«  the  acknowledgment  was  taken. 

S.  SaHB— TtATIFIOATIOH  OW  VOID  MOBTOASK. 

A  married  woman  gave  a  mortgage  upon  her  separate  statutory  pnqh 
erty,  which  was  void  for  defective  acknowledgment.  Bhe  subsequ^tly 
Joined  with  her  husband  In  a  mortgage  on  otber  property,  which  recited 
the  prior  mortgage,  and  that  the  second  was  given  to  secure  an  extaulon 
of  the  Indebtedness  thereby  secured.  It  further  provided  that,  on  de- 
fault In  payment  of  taxes,  etc.,  both  mortgages  should  be  subject  to 
foreclosure.  The  second  mortgage  was  properly  acknowledged,  but  It 
was  stated  In  the  acknowledgment  of  the  wife  that  she  executed  the 
same  for  the  purpose  of  releasing  her  dower,  etc..  In  the  property  tiieceb 
described.  Held^  that  the  execution  by  her  of  the  second  mortgage  did 
not  operate  by  ratification  or  estoppel  to  validate  the  first  mortgage, 
there  being  nothing  therein  Indicating  such  Intention. 

4  Same— CuHATiVB  Statute— Effect  on  Psndino  Lttioatior. 

Where  a  mortgage  given  by  a  married  woman,  and  admittedly  8eca^ 
Ing  a  valid  debt,  was  held  void  solely  on  the  ground  t^at  the  acknowl- 
edgment was  taken  by  a  notary  public  of  another  county,  not  authorized 
to  act  outside  of  such  county,  and,  pending  an  appeal  from  the  decree, 
the  l^Islature  of  the  state  passed  an  act  legalising  all  such  notarial 
acts  done  by  notaries  of  the  state  In  good  faith,  the  appellate  court  may, 
and  should,  In  the  Intw est  of  Justice,  give  efTect  to  such  act  as  curing 
the  Irregularity  In  the  execution  of  the  Instrument  befo're  It.  Per  Pardee^ 
Obrcult  Judge,  dlMeutlng. 


BVANS  et  bL  T.  DICKENSON  et  aL 
(Cbrcvit  Court  of  Appeals.         GIrcidt  February  25.  1902.) 
No.  1,084. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South-  ' 
cm  District  of  Florida. 

The  following  is  the  opinion  of  the  circuit  court,  delivered  by 
LOCKE,  District  Judge : 


Not  only  mast  the  findings  of  Cbe  master  tn  this  case  be  considered  prima 
fade  correct,  bot  a  careful  cooBlderatlon  of  the  master's  report,  tlie  excep- 
tions tbereto,  tbe  testimony  npon  which  the  same  Is  based,  and  the  ar^u- 
ments  of  connsti  In  this  case,  both  orally  and  by  brl^,  compels  me  to  reach 
tbe  same  conclusion  that  he  has  reached.  It  la  unquestionably  the  policy  of 
tbe  law  to  protect  a  woman's  private  property  by  requiring  and  demanding  an 
exact  GompUance  wltb  the  terms  and  condltlmis  upon  wblch  she  may  convey 
the  same.  The  property  in  question,  although  conv^ed  by  tbe  husband  to 
the  wife,  was  so  conveyed  at  a  time  when,  as  It  appears,  there  was  no  reason 
why  a  gift  should  not  be  legally  Justifiable,  and  convey  the  fun  title.  See 
Jones  V.  Clifton,  101  U.  S.  225,  25  L.  Ed,  908.  The  deed  bad  been  on  record 
for  about  10  years,  and  the  property  was  recognized  and  well  known  as  the 
property  of  a  married  woman.  In  order  to  convey  such  property,  It  was  re- 
quired by  the  law  that  she  make  an  acknowledgment  of  her  intentions  In 
regard  to  such  conv^ance  before  a  party  duly  authorized  to  receive  such 
acknowledgments.  The  lav  of  Florida  Is  that  a  notary  public  Is  appointed 
only  for' such  places  and  within  such  precincts  as  the  governor  shall  direct 
Tbe  party  taldng  this  acknowledgment  had  only  been  appointed  and  com- 
missioned for  the  county  of  Alachua,  and  the  acknowledgment  was  taken 
and  certifled  In  Marion  county.  If  his  power  to  take  acknowledgments, 
which  Is  one  of  the  most  Important  powers  of  a  notary,  Is  not  limited  to  that 
couD^,  what  limitations  could  there  be  to  any  of  his  acts  or  doings,  and  of 
what  force  would  be  the  terms  of  the  statute?  It  is  true  that  some  courts 
have  held  that  tlie  power  of  a  notary  in  taking  acknowledgments,  under  the 
statutes  of  certain  states.  Is  not  limited  to  tbe  county  of  his  appointment, 
but  it  Is  considered  that  the  weigbt  of  authority,  whwe  the  language  of  the 
statute  is  as  clear  and  distinct  as  it  appears  to  be  In  this  state,  Is  to  tbe 
contrary. 

Tbe  supreme  court  of  this  state  has  not  passed  upon  the  question  iwsl- 
tlrely,  but  in  Stewart  v.  Stewart,  19  Fla.  848.  where  the  question  was  raised, 
it  says:  "It  appeare  by  the  certificate  of  acknowledgment  and  proof,  and  by 
tbe  testimony  of  the  case,  that  the  justice  of  the  peace  certifying  tbe  same 
was  an  officer  of  Alachua  county,  and  that  he  took  the  acknowledgment  and 
certified  tbe  same  within  tbe  county  of  Marion.  This  act  of  the  Justice  be- 
yond his  territorial  Jurisdiction  may  be  void,  but  yet  Is  good  inter  partes," 
•—appearing  to  intimate  that.  If  the  question  had  turned  entirely  upon  the 
extsatwritOTlal  act  of  Oie  Justice,  it  might  be  considered  void. 

Although  there  Is  found  In  the  certificate  of  acknowledgm«it  a  declaration 
tbat  tbe  notary  who  took  tbe  same  was  a  notary  of  Marion  county,  yet  tlie 
seal  affixed  thereto  showed  that  he  was  a  notary  for  Alachua  county  only, 
and  this  was  sufficient  to  put  the  mortgagee  on  notice  that  tlie  acknowledg- 
ment had  not  been  taken  before  a  person  duly  authorized. 

As  to  the  ratification  by  the  second  mortgage,  upon  other  property,  it  is  con- 
sidered Chat  the  terms  of  the  acknowledgment,  taken  separate  and  apart  from 
Bald  husband,  declared  and  determined  the  Intention  of  tiie  married  woman 
la  Joining  in  that  document  Her  declaration  upon  that  examination,  as  ap- 
pears by  the  certificate,  was  that  she  Joined  therein  for  the  purposes  of  "re- 
leasing, relinquishing,  renouncing,  and  mortgaging  her  rii^t  of  dower,  dower, 
separate  estate,  and  property  of  every  nature  and  character  whatsoever  In  and 
to  tbe  said  property  and  every  part  thereof."  There  had  been  In  this  second 
mortgage  no  property  mentioned  or  described  except  that  conveyed  therein; 
and  to  presume  tbat  at  that  time  she  bad  the  IntRRtlon  of  ratifying  tbe  first 
mortgage,  and  In  effect  consenting  to  a  transfer  of  the  property  described  in 
It,  or  tbat  such  declaration  was  made  upon  her  separate  e.\aniinaUon  at  tliat 
time,  appears  to  me  to  be  an  unnatural  and  forced  construction. 

UnqueeUonably,  the  complainants  sofTer  pecuniary  loss,  but  tliere  appears 
to  t>e  not  only  a  noneompliance  with  the  letter  of  the  law  required  to  transfer 
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the  propertT  of  a  married  woman,  but  a  notice  thereof  contained  in  tlie  resj 
seal  of  the  docmnent  The  exceptions  to  the  master's  r^ort  will  therefore 
be  oremited,  and  a  decree  follow  In  accndance  therewith. 

Robert  L.  Anderson  (William  Hocker,  on  the  bricQ^  for  appellants. 
Wm.  Wade  Hampton,  f6r  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Orcuit  Judges. 

PER  CURIAM.  A  majority  of  this  court  are  of  opinion  that  there 
is  no  reversible  error  in  the  record,  and  they  approve  the  conclusions 
of  the  judge  presiding  in  the  circuit  court,  as  shovm  by  his  opinion  in 
the  record. 

Affirmed 

PARDEE,  Circuit  Judge  (dissenting).  The  bill  in  this  cause  was 
filed  to  foreclose  two  mortgages  executed  by  appellees.  One  of  these 
bears  date  August  24, 1887 ;  the  other,  February  23, 1893.  The  latter 
was  executed  upon  an  a^eement  ior  extension  of  time  for  payment 
of  the  original  debt  secured  hyr  the  former.  Both  were  designed  to 
create  a  lien  upon  lands  in  Marion  county,  Fla. 

The  answer  "admits  the  giving  of"  both  these  mortgages  by  the 
appellees,  but  defense  is  made  as  to  the  original  one,  of  August  24, 
1887,  based  exclusively  upon  the  alleged  facts  that  the  property  therein 
described  was  held  by  M.  Julia  Dickenson  as  her  separate  statutwy 
property,  she  being  at  the  time  and  ever  since  a  married  woman ;  that 
this  mortgage  was  never  executed  and  acknowledged  as  required  by 
the  state  laws  relating  to  the  conveyances  of  such  property;  that  the 
acknowledgment  was  illegal,  null,  and  void,"  because  taken  in  Marion 
county,  Fla.,  by  a  notary  public  of  the  adjoining  county  of  Alachua, 
this  notary  having  been  appointed  for  the  latter  county  only.  This 
is  the  only  ground  upon  which  the  mortgage  was  assailed  or  the  suit 
resisted,  and  is  the  only  ground  upon  which  the  court  below  refused  to 
decree  appellants  the  substantial  relief  demanded. 

January  i,  1901^  the  learned  special  master,  in  his  report  against  the 
right  of  the  appellants  to  recover  in  this  cue,  concluded  as  follows: 

**ln  the  case  presented  here  we  find  a  lady  signing  the  mortgage  wltb  ber 
husband  In  the  presence  of  witnesses,  maklug  a  declaration  In  writing  nnder 
her  own  hand  declaring  that  the  ofllcer  who  took  her  acknowledgm^t  web 
an  officer  of  the  county  in  which  she  lived,  and  permitting  complainants  tp 
go  for  years  ander  the  apprehension  that  this  declaration  was  tme.  when  the 
fact  is  when  the  Hen  is  undertaken  to  be  enforced  she  then  dlsclosea  that  thia 
same  officer  was  not  the  officer  that  she  had  previously  declared  that  be  was, 
and  that  be  was  an  officer  of  another  county,  and  It  Is  to  be  presumed  that 
he  bad  simply  gone  across  the  border  line  of  the  two  adjoining  counties  to 
her  home  for  bee  convenience  and  accommodation,  and  took  this  aeknoirt- 
edgmmt  The  anthorlttes  seem  to  sustain,  however,  Just  such  transscttons 
as  this.  W.  S.  Bullock,  Bpedal  Master  la  Chancery. 

*'Janus]7  1,  1901." 

In  his  opinion  confiniiing  the  master's  report,  filed  February  23, 
1901,  the  learned  judge  of  the  circuit  court  admits  the  hardships  m 
the  case.  The  legislature  of' the  state  se^s  also  to  have  been  advised 
of  the  injustice  in  this  and  perhaps  other  cases ;  for  on  the  22d  of  May, 
1901,  foUowing,  it  enacted  a  law,  which  was  approved  and  went  into 
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effect  the  same  day,  entitled  "An  act  to  legalize  the  acts  of  all  notaries 
public  of  the  state  of  Florida  up  to  A^nil  I,  1901,"  which  act  provides 
"that  any  and  all  notarial  acts  that  were  done  in  good  faith  by  any 
notary  public  in  the  state  of  Florida,  or  who  was  a  notary  public  in  the 
state  of  Florida  and  whose  term  of  office  expired  before  the  ist  day  of 
April,  A.  D.  1901,  are  hereby  declared  valid."   Acts  1901,  p.  113. 

As  in  the  instant  case,  there  is  no  dispute  that  the  only  irregfularity 
in  the  whole  transaction  was  and  is  that  a  duly  qualified  notary  for 
Alachua  county  only  took  the  acknowledgment  of  Mrs.  M.  Julia 
Dickenson  in  Marion  county ;  and  as  it  is  admitted  that  this  was  done 
m  good  faith,  and  as  the  act  is  broad  and  full  enough  to  cover  the 
present  case,  I  am  of  c^inion  that  the  legislative  act  aforesaid  fully 
ratified  and  legalized  such  acknowledgment;  and  as  the  irregularity 
of  this  acknowledgment  is  the  only  ground  upon  which  this  court  re- 
lieves Mrs.  M.  Juha  Dickenson  from  the  oblt^tions  of  an  honest  con- 
tract, honestly  entered  into  by  all  the  parties,  I  enter  my  dissent. 

There  can  be  no  doubt  that  the  legislature  bv  ratification  may  make 
valid  any  act  which  it  had  authority  to  previously  authorize.  I  can  see 
no  reason  why  a  ratifying  act  may  not  be  available  in  the  interest  of 
justice,  on  appeal  or  writ  of  error,  and  there'  are  respectable  authorities 
to  that  effect.  Underwood  v.  Lilly,  xo  Serg.  &  R.  97 ;  King  v.  Course, 
25  Ind.  902.  I  have  no  doubt  the  authorities  can  be  multiplied  on 
research. 

And  there  is  another  feature  of  this  case  which  justifies  some  men- 
tion. The  second  mortgage,  by  and  between  the  same  parties,  dated 
February  2^,  1893.  recites  the  first,  and  the  indebtedness  thereunder, 
acknowledging  its  full  effect,  and  the  said  second  mortgage  was  given 
to  procure  an  extension  of  time  for  the  payment  of  the  indebtechie^s. 
This  mortgage  was  regularly  acknowledged  according  to  the  strictest 
requirements  of  the  state  law,  and,  among  other  things,  it  contains  this 
provision : 

**It  18  farther  agreed  that  a  failure  to  pay  the  taxes  aforesaid  or  any  inrt 
thereof,  or  of  failure  to  pay  the  said  debt  or  any  part  thereof,  or  of  aoy 
Interest  due  thereon,  shall  render  the  foreclosure  of  this  mortgage  and  the 
•aid  former  mortgage  liable  to  a  foreclosure  for  the  whole  of  the  said  debt, 
or  for  Bueb  part  thereof,  at  the  election  of  the  mortgagms  or  their  assigns." 

Except  for  the  peculiar  favor  which  it  is  claimed  should  be  extended 
to  married  women,  the  second  mortgage  in  this  case  would  be  held  to 
estbp  Mrs.  M.  Julia  Dickenson  from  setting  up  any  irregularity 
in  the  acknowledgment  of  the  first  mortgage  in  any  and  all  courts 
where  decrees  are  rendered  in  accordance  with  equity  and  good 
conscience. 
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80UTHSRN  BUIIDING  &  LOAM  A8S>X  T.  OA-RBT  et  aL 
<GtrcQlt  Oourt  of  Appeals.  Sixth  Glreolt.  April  8,  1902.) 
Na  1.013. 


MoBtOAOU  —  FaasoLOsinui  —  Bboxitbbs  —  Dstioibiiot  —  Afpuoatiov  or 
Bestaza 

A  bill  to  foreclose  ft  trnst  deed  averred  that  the  taxes  were  unpaid, 
and  a  receiver  was  appointed,  with  authorll^  to  rent  the  premises. 
Aftffl^ards  the  mortgaged  property  was  sold  for  a  anm  not  sufficient  to 
satisfy  the  debt  The  recelver'B  report  showed  a  balance  In  his  hands 
after  the  payment  of  the  taxes  and  certain  other  expenses.  There  was 
no  proof  that  the  mortgagors  were  Insolvent,  and  no  steps  bad  been 
taken  to  reach  the  rents  and  profits  on  that  ground.  Held,  that  the 
balance  In  the  recelTer's  hands  should  be  paid  to  the  mortgagors,  and 
conld  not  be  applied  on  the  unpaid  balance  dne  the  mortgagee^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

The  bill  in  this  case  was  filed  In  the  drcnft  court  by  1b«  Sonthem  BalldlDS 
ft  Loan  Association  against  Joseph  P.  Carey  and  Emma  A.  Carey,  his  wife, 
seeking  the  foreclosure  of  two  trust  deeds  executed  by  said  Carey  and  wife 
In  favOT  of  the  appellant,  one  for  $1,700,  and  the  otlier  for  $1,000.  secnred  on 
certain  premises  belonging  to  Emma  A.  Caiey.  Among  other  allegations  of 
the  bill  there  was  an  averment  that  the  taxes  were  unpaid,  and  upon  an  ap- 
plication to  the  court  a  receiver  was  appointed,  with  authority  to  rent  the 
premises.  Issues  were  made,  and  upon  trial  a  decree  was  renda-ed  In  favor 
of  the  building  and  loan  association  upon, both  trust  deeds,  and  the  property 
was  put  up  for  sale,  and  did  not  sell  for  enough  to  pay  both  Incumbrances 
by  the  sum  of  $1,132.22.  The  report  of  the  receiver,  being  duly  filed,  showed 
a  balance  In  his  hands  aStee  the  payment  of  taxes  and  certain  other  expoises. 
Upon  hearing,  the  circuit  court  ordered  the  iMlance  in  the  hands  of  the  re- 
ceiver to  be  paid  over  to  Emma  A.  Carey.  Error  was  assigned  to  the  ttction 
of  the  court  In  thus  applying  this  balance  of  rentals,  and  in  fftning  to  apply 
the  same  upon  the  unpaid  balance  of  the  decree. 

Before  LURTON  and  DAY,  Orcuit  Judges,  and  WANTY.  District 
Judge. 

DAY,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

This  case  presents  the  single  question  as  to  whether  the  court  com- 
mitted error  in  ordering  the  balance  of  rentals  in  the  receiver's  hands 
to  be  paid  to  Emma  A.  Carey,  instead  of  making  application  thereof 
upon  the  unpaid  balance  of  the  plaintiff's  decree.  It  is  the  claim  of 
the  appellant  that  a  court  of  equity  may,  upon  a  showing  of  the  in- 
sufficiency of  the  security  for  the  payment  of  the  mortgaged  indebted- 
ness, appoint  a  receiver  for  the  purpose  of  reaching,  not  only  the  body 
of  the  premises  mortgaged,  but  the  rentals  therwif  as  weU.  This  i» 
undoubtedly  the  practice  of  courts'of  equity  where  a  sufficient  showing 
is  made  that  the  mortgaged  premises  will  not  be  sufficient  to  pay  the 
debt,  and  that  the  mortgagor,  or  other  person  primarily  liable  for  the 
indebtedness,  is  insolvent  and  unable  to  make  good  the  deficiency  in 
tiie  security.   The  rule  i^  thus  stated  in  High,  Rec  §  666: 

"Stated  in  general  terms,  the  well-establlahed  rule,  dedndUe  from  the 
clear  weight  of  authority,  is  that  in  all  cases  where  the  rents  of  ttie  pnp- 
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ert7  are  not  specUtcslIr  pledged  for  the  eecvrltj  of  the  debt  to  entitle  a 
mortgagee  to  a  recelrer  of  tbe  mortgaged  premises,  and  of  tbe  rents  and 
profits,  he  must  show— First  that  ttie  property  Itself  Is  an  Inadequate  secarlt; 
for  the  debt  with  interest  and  costs  of  salt;  and,  second,  that  tbe  mortgagor 
or  other  person  who  Is  personally  liable  for  the  payment  is  Insolvent  or  be- 
ytmd  the  Jurisdiction  of  the  court,  or  of  such  doubtful  respouBlbillty  that  an 
«Eecutloa  against  him  for  the  deficiency  would  prove  unavailing.  And  this 
being  abown,  the  courts  will  generally  Inteipose  and  appoint  a  recelr«.  And 
ft  haa  been  held  that  tbe  aid  of  a  recelvw  should  be  granted  or  withheld,  ac- 
cording as  It  may  or  may  not  be  an  essential  means  to  pay  the  Indebtedness 
secured  by  the  mortgage,  and  there  can  be  no  necessity  for  tbe  relief,  If  tbe 
mortgagor  la  B(^v«it  and  able  to  i>ay  any  deficiency." 

We  fail  to  find  facts  in  the  record  in  this  case  stifficient  to  bring  it 
within  the  rule.  The  receiver  was  appointed  upon  the  ground  that  the 
taxes  were  unpaid  upon  the  mortgaged  premises.  This  is  a  well- 
recognized  ground  of  equity  jurisdiction.   High,  Rec  §  672. 

The  order  appointing  the  receiver  in  this  case  expressly  provided 
that  he  should  not  take  possession  of  the  property  until  the  expiration 
of  10  days  from  the  date  of  the  order,  and  that  if  in  the  meantime 
the  defendants  should  pay  the  taxes  and  the  costs  and  the  charges  for 
the  collection  thereof  the  order  might  be  vacated.  There  is  not  ap- 
parent in  the  record  any  attempt  to  sequester  the  rentals  on  the  ground 
that  the  principal  in  the  obligation  secured  by  the  mortgage  was  in- 
solvent>  and  the  premises  inadequate  security  for  the  payment  of  the 
mortgage  loan.  It  is  true  that  it  is  alleged  in  the  bill  tluU  Carey  and 
his  wife  are  insolvent,  and  that  the  security  of  the  mortgaged  premises 
wa?  insufficient,  but  no  proof,  so  far  as  we  have  been  ^le  to  discover, 
waft  offered  in  support  of  these  allegations,  and  no  attempt,  for  this 
reason,  was  made  to  secure  tbe  appropriation  of  the  rentals  by  means 
of  a  receiver. 

A  receiver  had  been  appointed,  who,  by  the  terms  of  the  order,  was 
not  to  take  possession  of  the  mortgaged  premises  except  for  the  pur- 
pose of  subjecting  the  rentals  for  the  payment  of  taxes.  He  was  ap- 
pc^ted  upon  the  allegations  in  the  bill  seeking  the  appointment  of  a 
receiver  for  the  purpose  of  appropriating  the  rentals  to  the  payment  of 
taxes.  In  this  state  of  the  record,  the  court  could  do  only  the  thing 
which  was  done,  namely,  order  the  balance  to  be  turned  over  to  Mrs. 
Carey  as  the  owner  of  the  fee  of  the  mortgaged  premises.  This  view 
of  the  case  requires  an  affirmance  of  the  judgement  below,  and  renders 
it  unnecessary  to  consider  whether,  in  the  absence  of  a  conveyance  of 
the  rents  and  issues  of  the  premises  mortgaged,  a  court  of  equity  could 
apply  the  same  upon  the  mortgage  debt  as  against  a  married  woman, 
and  one  who,  at  least  as  to  one  of  the  trust  deeds,  had  mortgaged  her 
separate  property  as  security  for  a  debt  of  her  husband  in  which  she 
had  no  separate  interest.  Upon  the  state  of  the  record  disclosed,  no 
proper  steps  having  been  taken  to  secure  the  rentals  except  for  tlie 
single  purpose  which  had  been  satisfied,  the  court  did  not  err  in  order- 
ing the  balance  in  the  receiver's  hands  to  be  paid  to  Mrs.  Carey,  the 
original  owner  of  the  fee. 
Judgment  affirmed. 
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OONTINBNTAL  NAT.  BAVK  OF  MEMPHIS,  TBNN..  BTTFOBDi 
(OlrcQlt  Court  of  Appeals,  Eighth  CticDlt  Uarcb  12,  190&) 


OOBFOB&TE  OVTIOBIW— LlABILITT  FOB  COBPORATB  DSBTfl— LlHITAnom— AOOBV- 

AL  OF  CAUdB  Or  ACTIOK. 

Under  Sand.  &  H.  Dig.  Ark.  |  1S47,  providing,  If  the  president  of  a 
corporation  neglect  to  make  an  annual  cvtlficate  showing  certain  facts, 
am  provided  by  section  1337,  he  shall  be  liable  to  an  action  founded  on 
the  Btatnte  for  debts  of  the  corporation  contracted  during  the  p^od  of 
anch  neglect  the  cause  of  action  against  the  presldrat  accrues  not  later 
than  maturity  of  the  note  given  by  the  corporation  for  the  debt,  ud  the 
statute  runs  from  then,  though  the  note  Is  renewed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastexn 
District  of  Arkansas. 

The  Bank  of  Mammoth  Springs  was  an  Aricansas  corporation,  located  at 
Mammoth  Springs,  In  that  state.  On  the  0th  day  of  June,  1891.  Q.  a  Buford, 
tiie  defendant  Jn  errw  and  defendant  below,  was  elected  president  of  tbe 
bankt  and  continued  to  be  such  until  the  8tb  day  of  June,  1806.  A  Btatnte 
of  Arkansas  under  which  the  bank  was  organized,  and  which  was  In  fWee 
during  the  period  mentioned,  contains  the  following  proTlslons: 

"Sec  18S7.  The  president  and  secretary  of  every  corporation  organlied 
under  tbe  provisions  of  this  act,  shall  annually  make  a  certificate  showing 
the  condition  of  the  affairs  of  such  corporation,  as  nearly  as  the  same  can 
be  ascertained,  on  the  first  day  of  January  or  of  July  next  preceding  the  time 
of  making  such  certificate.  In,  the  following  particulars,  viz.:  The  amount 
of  capital  actually  paUl  In;  tbe  cash  value  of  Its  real  estate;  tiie  cash  value 
of  Ita  personal  estate;  the  cash  value  of  Its  credits;  the  amount  of  Its  debts; 
the  names  and  number  of  shares  of  each  stockholdtf ;  which  certificate  shaH 
be  d^slted  on  or  before  the  ISth  day  of  February  or  of  August  with  die 
coun^  court  clerk  at  the  county  In  which  said  cwporation  transacts  Ma  bad- 
ness, who  shall  record  the  same  at  length  In  a  book  to  be  kapt  l2y  him  tot 
that  purpose." 

"Sec.  134G.  The  certificates  required  by  sections  1334,  1337,  1843  and  1^. 
except  certificates  of  transfers  of  stock,  shall  be  made  under  oath  or  affirnu- 
tlon  by  the  person  subscribing  the  same;  and  If  any  person  shall  knowin^j 
swear  or  affirm  falsely  as  to  any  material  facts,  he  shall  be  deemed  gnll^ 
of  pajury,  and  be  punished  accordingly. 

"Sec.  1347.  If  the  president  and  secretary  of  any  such  corporation  shall 
neglect  or  refuse  to  comply  with  the  provisions  of  section  1837.  and  to  p«- 
form  the  duties  reciuired  of  them  respectively,  the  persons  so  neglecting  or 
refusing  shall  Jointly  and  severally  be  liable  to  an  action  founded  on  this 
statute  for  all  debts  of  anch  corporation  contracted  during  the  period  of  sock 
n^lect  or  refusal." 

Sand.  &  H.  Dig.  Ark. 

This  action  was  commenced  July  21, 1800.  Tbe  complaint  alleges  that  dur- 
ing tbe  whole  time  the  defendant  was  president  of  the  bank  he  negleeted  to 
comply  with  tbe  requirements  of  the  foregoing  provisions  of  the  statute  b; 
making,  swearing  to,  and  depositing  the  certificate  required  thereby.  It 
further  alleges:  "Tliat  on  September  6,  1884,  said  Bank  of  Mammoth  Springs 
became  Indebted  to  plaintiff  in  the  sum  of  $2,500  by  note  for  that  amount 
due  November  %  1804.  That  on  said  date  said  note  was  renewed,  and  upon 
maturity  of  said  renewal  It  was  likewise  renewed.  These  renewals  continued 
from  time  to  time,  with  occasional  payments  at  some  of  tbe  times  of  renewal, 
until  May  20, 1887,  when  said  Bank  of  Mammoth  Springs,  being  then  indebted 
to  plaintiff  In  the  sum  of  $1,150  as  balance  due  on  said  original  Indebtedness 
executed  to  the  plaintiff  Its  note  for  that  amount  due  and  payaUa  three 
montiu  after  date.  That  on  May  S.  1881,  said  Bank  of  Mammotii  Sfwlngs 
was  also  indebted  to  the  plaintiff  in  the  sum  of  $6,000  hj  note,  which,  bj  tte 
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same  process  of  renewals  and  part  paymoitB  as  above  stated  In  regard  to 

the  first  note,  was  reduced  on  May  2,  1S9T,  to  $3,500,  for  which  said  Banfc  of 
Slnmmoth  Spring  executed  to  plaintiff  Its  note  for  said  amount  due  ninety 
days  after  date."  The  defendant  demnrred  to  the  coraplnint  on  the  ground 
tiiat  it  appeared  on  the  face  of  the  complaint  tJiat  the  cause  of  action  was 
barred  by  tlie  statute  of  limitations.  The  circuit  court  sustained  the  demuixer, 
and.  the  plaintiff  declining  to  plead  further,  final  judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  sued  out  this  writ  of  error,  nie  o^ni<ni  of 
tlift  circuit  court  Is  r^KOtod  In  107  Fed.  188. 

Rhea  P.  Gary,  for  plaintiff  in  error. 

Robert  Neill  (Davidson  &  Meeks,  on  the  brieQ,  for  defendant  in 
error. 

Before  CALDWELL,  SANBORN,  and  THAYER.  O'rcuit  Judges. 

CALDWELL,  Cirarit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

It  is  settled  by  the  decision  of  the  supreme  court  of  Arkansas  in 
the  case  of  Bank  v.  Walsh,  68  Ark.  2i,  59  S.  W.  952,  that  the  statute 
on  which  this  action  is  founded  is  a  remedial  statute,  and  imposes 
"a  statutory  liability,  and  not  a  penalty/'  and  that  the  three-years  stat* 
ute  of  limitations  applies  to  actions  founded  thereon.  The  single  ques- 
tion left  for  our  consideration  is,  when  did  the  plaintiff's  cause  of  action 
against  the  defendant  accrue?  The  contention  of  the  plaintiff  in  error 
is  that  it  did  not  accrue  until  the  maturity  of  the  last  renewal  notes ; 
the  contention  of  the  defendant  is  that  it  accrued  when  the  debts  sued 
for  were  contracted,  or,  at  the  furthest,  on  the  maturity  of  the  notes 
given  at  the  tune  the  indebtedness  was  created.  The  complaint  does 
not  disclose  when  the  debts  sued  for  were  contracted,  but  they  must 
have  been  contracted  on  or  before  May  3,  1894,  and  September  6, 
1894,  the  respective  dates  at  which  the  first  notes  mentioned  in  die 
complaint  were  executed.  As  the  action  is  barred  whether  the  statute 
of  limitations  commenced  to  run  from  the  creation  of  the  debt  or  from 
the  maturity  of  the  notes  given  at  its  creation,  it  is  not  essential  to  the 
decision  of  the  case  to  determine  whether,  when  the  plaintiff  made  a 
loan  to  the  Bank  of  Mammoth  Springs  or  otherwise  became  its  cred- 
itor for  a  present  consideration  on  an  agreed  term  of  credit  and  took 
a  note  accordingly,  the  plaintiff  could  the  next  day  have  brought  suit 
for  the  amount  of  the  debt  against  the  defendant  on  his  statutory 
liability  to  pay  it  as  a  debt  of  the  bank  "contracted  during  the  period" 
of  his  neglect  and  refusal  to  file  the  required  certificate.  Under  the 
statute  the  defendant  did  not  sustain  to  the  debtor  bank  the  relation 
oi  a  joint  principal,  surety,  or  guarantor.  His  liability  was  primary, 
and  not  secondary.  It  was  created  by  statute,  and  was  not  contingent 
upon  the  failure  or  inability  of  the  bank  to  pay,  but  was  absolute  and 
unconditional.  It  resulted  from  his  dereliction  of  official  duty,  and, 
U  he  had  been  compelled  to  pay  the  debt,  he  would  have  had  no  right 
of  reclamation  or  indemnity  from  the  bank.  The  statute  imposed 
upon  him  the  obligation  of  a  jn-incipal  debtor  for  his  refusal  and  neg- 
lect to  perform  a  duty  enjoined  upon  him  by  law  for  the  protection 
of  the  public.  His  legal  liability  for  the  debt  was  fixed  and  perfect 
the  moment  it  was  contracted,  without  regard  to  the  solvency  or  in- 
solvent of  the  bank,  or  to  any  proceedings  against  it  to  enforce  pay- 
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ment.  At  the  tune  when  the  first  renewal  notes  were  taken,  the  debt 
and  the  original  notes  given  therefor  had  then  become  due  and  pay' 
able.  The  renewal  of  the  notes  operated  as  an  extension  of  time 
for  the  payment  of  the  debts  by  the  haxikt  but  did  not  release  the 
defendant  either  from  his  statutory  liability  to  pay  the  debts  or  from 
immediate  action  therefor.  As  soon  as  the  original  notes  became 
due  and  payable,  if  not  before,  the  defendant  was  liable.  The  defend- 
ant was  unquestionably  then  liable  to  an  action,  and  so  was  the  bank. 
These  two  rights  of  action  in  the  plaintiff  were  not  dependent.  They 
were  concurrent  and  independent.  The  plaintiff  could  assert  either  or 
both.  The  assertion  of  one  would  not  preclude  the  assertion  of  the 
other.  Suspending  the  assertion  of  the  one  would  not  preclude  the 
assertion  of  the  other.  Nothing  but  satisfaction  of  ^e  plaintiff's 
debt  by  the  pursuit  of  one  would  take  away"  its  right  to  follow  the 
other.  If,  therefore,  the  right  of  action  against  the  defendant  on  his 
statutory  liability  did  not  accrue  on  the  creation  of  the  debt,  it  un- 
questionably did  on  its  maturity,  and  the  statute,  having  once  com- 
menced to  run,  could  not  thereafter  be  suspended  so  far  forth  as  con- 
cerned the  defendant,  by  any  action  of  the  plaintiff  and  the  bank  which 
might  have  that  effect  as  between  them.  Without  pursuing  the  sub- 
ject further,  we  may  say  that  we  conciu*  in  the  opinion  of  Judge  Folger 
in  Jones  v.  Barlow,  62  N.  Y.  202,  213,  and  have,  in  substance,  adopted 
its  reasoning.  It  seems  to  have  been  followed  in  later  cases  in  that 
state  (Hardman  v.  Sage,  124  N.  Y.  25, 26  N.  E.  354;  Parrott  v.  Colby, 
6  Hun,  55,  affirmed  on  appeal  in  71  N.  Y.  597;  Iron  Co.  v.  Walker, 
76  N.  Y.  521)  and  elsewhere  (Mining  Co.  v.  Woodbury,  14  Cal.  265 ; 
Davidson  v.  Ranken,  34  Cal.  503 ;  Hyman  v.  Coleman,  82  Cal.  650, 
23  Pac.  62,  16  Am.  St.  Rep.  i;^;  Young  v.  Rosenbaum,  39  CaL  646). 

The  complaint  counts  on  an  open  account  also,  touching  which  it 
is  only  necessary  to  say  that  ihat  portion  of  the  account  contracted 
while  the  defendant  was  president  is  clearly  barred,  and  for  that  por- 
tion of  the  account  contracted  after  he  ceased  to  be  president  he  never 
was  liable. 

The  judgment  of  the  circuit  court  is  affirmed. 


CITT  OF  FT.  MADISON  v.  FT.  MADISON  WATER  CO. 
(Circuit  Court  of  Appeals.  Eighth  Olrcnlt  March  a  190Q.) 


CjTIBS— CONTRACTina  FOR  WATBR— EXCBBDIKO  SPECIAL  TaX. 

Under  McCluin's  Code  Iowa,  {  641,  empowering:  cities  to  contract  wltU 
a  water  company  for  water,  and  to  pay  therefor  such  anm  aa  may  be 
agreed  on,  and  section  643.  provldtaig.  If  a  city  contract  for  water.  It 
shall  annually  levy  a  special  tax  sufflclent  to  pay  the  agreed  water  rents. 
provided  said  tax  shall  not  exceed  five  mills,  ttw  city  may  eontnict  debt 
for  water  in  excess  of  five  mills,  and  be  subject  to  aetlon  tiiereiHL 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 
For  opinion  below,  see  ixo  Fed.  90Z. 
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CITY  OF  FT.  UADISOH  T.  FT.  MADISON  WAXKB  CO. 
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E.  C  Weber,  for  plaintiff  in  error. 
James  C  Davis,  for  defendant  in  eiror. 

Before  CALDWELL,  SANBORN,  and  THAYER.  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  The  Ft.  Madison  Water  Company 
brought  this  action  against  the  city  of  Ft  Madison  to  recover  $4440 
alleged  to  be  due  for  rent  of  hydrants.  The  contract  for  the  hydrants 
was  made  by  ordinance  of  the  city,  and  contained  this  [Hfovision: 
"Said  hydrant  rental  to  be  paid  quarterly  out  of  the  special  tax  fund, 
to  be  levied  and  collected  as  other  taxes  of  the  city  are  for  this  pur- 
pose.'*. The  statutes  relating  to  the  powers  of  cities  to  contract  for 
a  supply  of  water  in  force  at  the  time  the  contract  was  entered  into 
read  as  follows: 

*****  and  such  cities  or  towns  are  authorized  and  empowered  to 
enter  Into  a  contract  wltb  tbe  IndlTidoal  or  company  constructing  said  works, 
to  supply  said  city  or  town  with  water  for  Are  purposes,  and  for  bu<A  other 
purposes  as  may  be  necessary  for  tbe  bealdi  and  safety -tb««of,  and  to  pay 
therefor  snch  sum  or  sums  as  may  be  agreed  upon  between  said  ccmtractlng 
parties."  Section  641,  McClain's  Code.  •  •  If  the  right  to  buUd.  main- 
tain and  operate  snch  works  Is  granted  to  prlTate  IndlTlduals  or  Incorporated 
companies  by  sncb.  cities  or  towns,  and  said  cities  or  towns  sball  contract 
wttb  said  individuals  or  companies  for  a  snpply  of  water  for  any  purpose, 
sncb  dty  or  town  shall  levy  eaeb  year,  and  cause  to  be  collected,  a  special 
tax  as  provided  for  above  sufflclent  to  pay  off  snch  water  rents  so  agreed 
to  be  paid  to  said  individual  or  company  constructing  said  works,  p-ovlded, 
however,  titat  said  tsx  shall  not  exceed  tbe  sum  of  five  mills  on  the  dollar 
tat  any  ma  ysar.*'  Id.  f  648. 

The  defense  to  the  action  set  up  in  the  city's  answer  is  that  the  dty 
has  levied,  collected,  and  paid  a  special  tax  of  five  mills  on  the  dollar 
on  the  taxable  property  of  the  dty  to  pay  the  hydrant  rentals  due 
under  the  contract,  but  that  since  September,  189^  that  levy  has  not 
furnished  sufficient  revenue  for  that  piupose,  and  the  dty  has  no 
power  or  authoriw  to  pay  the  defidt  out  of  any  other  fund,  and 
"therefore,"  says  the  answer,  "said  dty  is  not  indebted  to  the  plain- 
tiff in  said  sums  or  any  other  sum."  The  only  question  in  the  case 
is  this :  Is  the  city  under  obligation  to  pay  that  portion  of  tbe  con- 
tract price  for  the  hydrant  rentals  that  is  in  excess  of  the  revenue 
the  five-mill  levy  will  produce,  and  will  an  action  lie  against  it  there- 
for ?  Under  the  statutes  quoted  there  is  no  limitation  on  the  amount 
of  indebtedness  a  dty  may  contract  to  procure  water  for  its  corporate 
pmposes.  It  is  auth(»ized  "to  pay  therefw  such  stun  or  sums  as  may 
be  agreed  upon.'*  The  "special  tax"  authorized  to  be  levied  to  pay 
the  water  rents  is  limited  to  five  mills,  but  this  is  not  a  restriction 
on  the  power  of  the  dty  to  contract  debts  for  that  purpose.  The 
power  01  the  city  to  levy  the  special  tax  to  pay  for  water  is  not  the 
measure  of  its  power  to  contract  debts  for  water.  There  is  no  neces- 
sary connection  between  the  power  to  contract  debts  and  the  power 
to  levy  taxes  to  pay  them.  Board  v.  King,  14  C.  C.  A.  421,  67  Fed. 
202.  The  power  of  a  munidpality  to  contract  a  debt  does  not  imply 
that  it  possesses  the  power  to  levy  a  special  tax,  or  any  tax,  to  pay  it ; 
and  the  grant  of  a  power  to  levy  a  special  tax  for  some  purpose  does 
not  imply  a  prohil^ition  of  the  power  to  contract  a  debt  for  that  pur- 


294 


114  FBDBRAIi  RBPORTBB. 


pose  in  excess  of  wliat  the  special  tax  will  discharge.  It  frequently 
happens  that  a  municipality  may  lawfully  contract  <kbts  which  it  has 
no  power  to  levy  a  tax  to  pay.  Board  v.  King,  supra;  U.  S.  v.  Miller 
Co.,  4  Din.  233,  Fed.  Cas.  No.  15,776;  Stryker  v.  Board,  23  C  C.  A. 
286, 77  Fed.  567;  King  v.  Same,  23  C.  C.  A.  348,  77  Fed.  583. 

It  is  dear,  both  upon  principle  and  authority,  that  under  the  stat- 
utes quoted  the  defendant  city  is  liable  on  its  contract  for  the  amount 
due  for  water  in  excess  of  what  the  five-mill  levy  will  pay.  U.  S.  v. 
Clark  Cb.  Ct.,  96  U.  S.  215,  24  L.  Ed.  628;  U.  S.  v.  Macon  Co.  Ct., 
99  U.  S.  582,  25  L.  Ed.  331 ;  Knox  Co.  Ct.  v.  U.  S..  109  U.  S.  229,  3 
Sup.  Ct.  131,  27  L  Ed.  915;  Grand  Junction  Water  Co.  v.  City  of 
Grand  Junction  (Colo.  App.)  60  Pac.  196;  Creston  Waterworks  Co. 

City  of  Creston,  loi  Iowa,  694,  70  N.  W.  739.  And  the  water  com- 
pany is  entitled  to  have  the  amount  due  it  under  the  contract  judicially 
ascertained  and  judgment  against  the  city  for  the  same. 

Whether  the  water  company  can  by  mandamus  compel  the  city  to 
levy  either  a  general  or  special  tax  to  pay  such  judgment  is  a  question 
not  raised  by  this  record.  The  right  to  a  judgment  against  the  city 
for  the  debt,  and  the  right  to  a  mandamus  to  compel  the  city  to  levy 
a  tax  to  pay  the  judgment,  are  sepu'ate  and  distinct  questions,  the 
latter  of  which  is  not  now  before  us,  and  concerning  which  it  will  be  dis- 
tinctly understood  we  express  no  c^nion. 

The  judgment  o!  the  circuit  court  is  affirmed. 


L>  Contracts— Fit  ADD  OLKNT  Reprkbetttations— TtroHT  of,  Rbltakck. 

A  par^  making  a  contract  to  dredge  a  liarbor,  and  being  some  distance 
from  tbe  harbor  at  the  time,  Is  entitIM  to  rely  on  the  representations 
of  the  pthCT  party,  vrho  has  done  a  portion  of  the  wort  and  had  access 
to  the  chart  showing  sonndlngs,  as  to  the  thickness  of  tbe  rock  to  be  re- 
moved, and  is  not  required  to  Investigate  the  t&cta  htmsdf,  and,  sacb 
reiHTesentations  being  rdled  upon  and  being  false  and  known  to  tlie 
party  making  tbeni  to  be  so,  li  not  bound  t^  tibe  contract 

IL  Sahk— Hattrto  or  Opinion. 

Representations  made  after  soundings  had  been  taken  In  tbe  harbor 
for  the  purpose  of  ascertaining  the  character  of  the  work,  and  a  chart 
thereof  made  with  which  the  party  making  the  r^resentatlons  was 
familiar  and  tbe  other  party  not,  were  not  mere  expressions  of  opinion, 
but  were  matters  of  fact,  which  could  be  relied  on,  tboagh  not  accom- 
panied wltb  spedOc  statements  u  to  actual  measurements  baring  beea 
madft 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 

District  of  Ohio. 

W.  M.  Duncan,  for  plaintiffs  in  error. 
George  B.  Marty,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS.  Circuit  Judges. 

DAY,  Circuit  Judge.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff,  the  L.  P.  &  J.  A  Smith 


HINGSTON  et  al.  T.  K  P.  &  J.  A.  SMITH  00. 
(Olrcnlt  Court  of  Appeals,  SIxtb  Olienlt  AprU  8,  1802.) 
N0.S92. 


BINGSTOV  V.  L.  P.  *  f.  A.  SMITH  00. 
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Company,  for  an  alleged  breach  of  contract  made  with  the  defendants, 
Hmgston  et  al.,  for  certain  dredging  in  the  harbor  of  Ashtabula.  The 
defendants  alleged  that  the  contract  upon  which  a  recovery  was  sought 
was  obtained  by  certain  fraudulent  misrepresentations,  among  others 
that  the  rock  which  it  was  necessary  to  remove  under  the  terms  of  the 
contract  would  average  a  foot  in  thickness,  which  representation  was 
and  untrue,  and  known  to  be  such  when  the  representation  was 
made,  and  that  the  falsity  thereof  was  unknown  to  the  defendants,  who 
made  said  contract  believing  said  statements  to  be  true  and  in  reliance 
thereon.  Other  allegations  were  made  in  the  answer,  unnecessary  to 
notice  in  the  disposition  we  shall  make  of  this  case. 
The  court  charged  the  jury  among  other  things,  as  follows : 

''If  yon  find  that  Smitb,  tbe  agmt  of  the  plaintiff,  and  Hlnggton,  one  of  the 
defendants,  bad  equal  oppt^nnltlefl  of  obtaining  Information  as  to  the  char- 
acter, location,  and  amount  of  the  work  to  be  done,  then,  as  a  matter  of  law, 
HlDgston  had  no  right  to  rely  upon  representations  made  by  Smith,  but  It 
was  bis  dnt7  to  Inform  himself  as  to  these  matters." 

To  understand  the  relevancy  of  this  charge,  \t  is  necessary  to  knew 
something  of  the  iacts  which  the  testimony  tended  to  develop.  Tfct 
dredging  which  Kingston  &  Co.  undertook  to  do  for  Smith  &  Co.  wa» 
in  the  completion  of  a  contract  to  remove  certain  materials  from  the 
harbor  at  Ashtabula,  in  order  to  deepen  and  improve  the  same  for  the 
purposes  of  navigation.    Smith  &  Co^  had  already  done  a  considerable 
portion  of  tbe  work.    The  harbor  was  to  be  excavated  to  the  depth  of 
20  feet,  the  rock  and  dirt  removed  where  the  channel  was  not  of  that 
depth,  so  as  to  give  20  feet  of  clear  water.    For  the  purpose  of  know- 
ing the  character  of  the  work  to  be  done,  sounding  had  been  taken 
and  a  map  or  chart  prepared  showing  the  excavation  to  be  made  in 
carrying  out  the  work.   This  chart  was  accessible  to  the  Smiths,  and, 
doubtless,  known  to  them.   The  character  of  the  work  was  so  far  de- 
veloped that  the  jury  might  find  it  to  have  been  known  to  the  Smith 
Company's  representative  when  he  made  the  contract  with  Hingston 
which  has  given  rise  to  this  suit.   The  contract  was  made  at  Buffalo, 
a  very  considerable  distance  from  Ashtabula.    Hingston  gave  testi- 
mony tending  to  show  that  he  did  not  know  the  nature  and  character 
of  the  work  necessary  to  be  done  in  carrying  out  the  contract,  and  re- 
Ued  upon  the  representation  made  to  him  by  Smith  as  to  the  thickness 
of  the  rock  excavation  to  be  made.   The  testimony  shows  that  the 
thickness  of  the  rock  to  be  removed  was  a  very  material  circumstance 
in'  view  of  the  fact  that  the  work  was  paid  for  by  the  cubic  yard,  and 
thick  rock  could  be  more  profitably  handled  than  thin  layers  of  rock 
could  be.   In  this  situation  of  affairs  is  it  sound  law  to  say  that 
Hingston  might  not  rely  upon  the  representations  of  Smith  as  to  the 
thickness  of  the  material  to  be  excavated?   In  a  sense  it  is  true  that 
Hingston  had  equal  opportunities  with  Smith  to  know  the  character 
of  the  work  to  be  done,  and  by  going  to  Ashtabula  he  might  have  in- 
spected the  work  and  examined  the  chart.    But  was  he  bound  to  do 
so?    Undoubtedly  a  party  may  not  shut  his  eyes  to  facts  which  are 
apparent  at  the  time  of  making  a  contract  in  blind  reliance  upon  the 
assurance  of  another  that  things  are  not  what  his  senses,  if  used, 
jiroiild  show  him  they,  in  fact,  are.   The  rule  is  well  stated  in 
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Slaughter's  Adm'r  v.  Gerson,  13  WalL  379-383,  30  I*.  Ed.  dted 
to  sustain  the  charge  of  the  court  below,  wherein  Mr.  Justice  Field 
says: 

*'Wbere  tbe  means  of  tcnowleage  are  at  hand  and  eqaallr  available  to  both 
parties,  and  the  subject  of  pnrctuse  la  alike  open  to  tiielr  Inspeetkm.  If  ttw 
purchaser  does  uot  avail  hlms^  of  these  means  and  i^portaoltles  he  will 
not  be  heard  to  say  that  be  has  been  deceived  by  the  vendor's  mlarepresen- 
tatlons.  If,  having  eyes,  he  will  not  see  matters  directly  before  them,  where 
□0  concealment  Is  made  or  attempted,  he  wUl  not  be  entitled  to  favorable 
consideration  when  he  complains  that  he  has  suffered  from  bis  own  volun- 
tary blindness,  and  been  misled  by  overconfidence  In  tbe  statemoitB  of 
another.*' 

The  important  condition  that  the  means  of  information  be  at  hand  is 
not  to  be  overlooked.  The  matters  directly  before  the  party  wluch 
rnay  be  observed  he  must  be  presumed  to  see.  But  does  the  reason 
■or  the  justice  of  the  rule  apply  where  the  subject-matter  is  not  present, 
hut  distant  from  the  contracting  parties?  In  such  case,  where  the 
party  making  the  representation  has  had  means  and  opportunities 
to  know  the  facts  concerning  the  subject-matter  of  the  contract  which 
the  other  party  has  not  had,  and  cannot  have  without  going  to  the  ex- 
pense and  delay  of  an  investigation  of  matters  at  a  distance,  we  see  no 
reason  why  he  may  not  rely  upon  such  representations  of  fact.  In 
our  opinion,  the  party  making  such  representations  cannot  be  heard 
to  say,  "Their  falsity  might  have  been  known  by  an  investigation  of  the 
facts,  and  had  the  other  party  not  been  so  credulous  as  to  rely  upon  my 
representations  he  would  not  have  been  deceived."  The  rule  is  thus 
stated  in  Bigelow,  Frauds,  67: 

■■Every  contracting  par^.  not  In  actual  fault,  has  a  rlgbt  however,  to 
rely  upon  tbe  express  statement  of  an  existing  fact  the  trnth  of  which  Is 
kJiown  to  tbe  contracting  party  who  made  It,  and  unknown  to  the  party  to 
whom  It  Is  made,  when  such  statement  Is  the  basis  of  a  mutnal  engagement 
He  is  under  no  obligation  to  Investigate  and  verify  tbe  statement  to  tbe 
truth  of  wblch  the  other  party  to  the  contract  with  full  means  of  knowledge, 
has  dellbentely  pledged  bis  faith.** 

This  statement  is  taken  almost  verbatim  from  the  opinion  in  Mead 
v.  Bunn,  32  N.  Y.  275-280,  and  is  amply  sustained  by  the  authorities. 

McCIellan  v.  Scott,  24  Wis.  81-87;  Hale  v.  Philbrick,  42  Iowa,  81; 
Faribault  v.  Sater,  13  Minn.  228  (Gil.  210);  David  v.  Park,  103 
Mass.  501;  Savage  v.  Stevens,  126  Mass.  207;  Erickson  v.  Fisher, 
51  Minn.  300,  53  N.  W.  638;  Henderson  v.  Henshall,  4  C  C.  A.  357, 
54  Fed.  320. 

In  view  of  the  superior  knowledge  which  the  testimony  tended  to 
show  was  possessed  by  Smith  as  to  the  nature  and  character  of  the 
work  to  be  done  in  the  execution  of  the  contract  entered  into,  we  think 
it  vfSiS  error  to  instruct  the  jury  that  Kingston  had  no  rig^t  to  rely 
upon  these  material  representations,  which,  if  untrue,  were  misleading 
and  prejudicial. 

In  this  connection  the  jury  were  further  instructed: 

"Statements  of  what  condition  of  things  exist  beneath  the  water,  made 
between  people  whose  business  It  Is  to  deal  with  things  below  tbe  water, 
roast  be  regarded  as  conjectures,  as  statements  of  opinion  m^ly,  unless 
there  goes  with  such  statements  the  assertion  of  a  fact  with  respect  to  actual 
measurements  having  been  made,  of  which  report  Is  sought  to  be  glv^* 
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Wc  think  this  statement,  in  view  of  the  facts  shown,  is  too  broad 
and  liable  to  mislead.  The  thickness  of  the  rock  to  be  excavated  after 
the  soundings  were  made  was  not  mere  matter  of  opinion.  It  was  a 
matter  of  fact  which  Smith,  there  was  testimony  tending  to  shoiv,  as- 
sumed to  know  and  state.  Expressions  of  opinion  as  to  things  in 
their  nature  not  capable  of  being  known,  as  the  prospects  of  an  un- 
opened mine  and  the  like,  may  not  be  relied  upon,  but  matters  of  fact 
capable  of  posithre  knowledge  may  be  the  subj^  of  repretentatioiu  for 
which  one  may  be  held  liable.  In  the  present  case  the  statement  as  to 
t^e  average  thickness  of  the  rock  to  be  excavated,  under  the  charge 
given,  could  not  be  relied  upon  unless  statements  of  actual  measure- 
ment were  made  in  the  same  connection  which  were  false.  But  if 
the  testimony  disclosed  that  the  facts  as  to  the  thickness  of  the  rock  to 
be  excavated  might  be  within  the  knowledge  of  Smith  resulting  from 
measurements  or  other  means  with  which  he  was  familiar,  and  which 
were  unknown  to  Hin^ton,  such  representations  may  become  matenal, 
althotigh  una^mpamed  with  specific  statemenU  as  to  measurements. 
The  charge  in  this  respect  should  be  modified  in  a  retrisd  of  the  case. 

For  error  in  the  respects  pointed  out  the  judgment  will  be  reversed, 
and  a  new  trial  awarded. 


BROOKS  T.  OITY  OF  WICHITA  et  at 
(Olrcnit  Court  of  Appeals.  Elchtb  Circnlt  March  8,  1902.) 


L  DAKAast— Bbbaos  or  Cohtraot  with  Onr— Pbotihoh  vob  Liootoatbd 
Dahaoba. 

By  reason  of  the  fact  that  a  city  in  Its  corporate  capacity  does  not 
stiff er  any  Iobb  or  damage  from  the  breacb  of  &  contract  by  which  a  pri- 
vate corporation  has  agreed  to  furnish  a  public  ntlllty  for  the  benefit  of 
the  Inhabitants,  and  tiiat  the  Inconvenience  and  loss  to  the  public  from 
meh  breach  are  too  remote  and  speculative  to  furnish  a  basis  for  the 
recovery  of  damages,  it  is  competent  for  tiie  parties  to  fix  the  measure 
of  damages  In  the  contract  Itself,  and  provisions  of  a  contract  to  furnish 
electric  lights  that,  If  they  are  not  fumished  by  the  time  agreed,  a  sum 
deposited  with  the  shall  be  forfeited  as  liquidated  damages,  **for 
the  reason  that  the  actual  damages  «  •  •  cannot  be  definitely  or 
accurately  ascertained,"  and  that  It  shall  not  be  considered  as  a  penalty, 
show  that  the  parties  had  knowledge  of  snob  rules  of  law,  and  clearly 
Intended  what  their  language  expressed;  and  such  provision  will  be 
enforced,  where  the  lights  were  never  furnished. 
9L  Sajoi— CoKTBAOT  voB  i«ntuxDATKD  Dahaqbs— PowBB  ov  BqonT  TO  Relixvb 

AOAZHST. 

A  court  of  equity  cannot,  more  tbvM  a  court  of  law.  relieve  a  party 
from  his  obligation  to  pay  liquidated  damages,  where  tt  baa  been  deters 
mined  that  the  damages  are  liquidated,  and  that  the  provision  Is  not  for 
a  penalty. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

On  the  23d  day  of  Beptember,  1898,  the  Wichita  Railway.  Light  St  Power 
Company  entered  Into  a  contract  with  the  city  of  Wichita  by  which  It  agreed' 
to  furnish  the  city  with  150  arc  lights  of  the  standard  of  2.000  candle  power, 
and  to  have  the  same  'In  operation  by  April  lat  1869."  The  contract  con- 
tained the  following  provisions:  "And  It  Is  further  agreed  that  In  the  even* 
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tbat  the  said  first  party  shall  fall  to  fnnUsh  and  pnt  In  operation  for  the  nse 
of  the  said  city  the  one  hnndred  and  fifty  (ISO)  arc  lights  before  referred 
to  by  the  first  day  of  April,  1899,  thea  It  is  agreed  that  the  said  first  party 
Is  to  forfeit  and  pay  to  said  second  party,  as  liquidated  damages,  and  not 
as  a  peoal^,  the  sum  of  ten  thousand  (10,00(^  dollars  now  on  deposit  with 
the  city  treasnrer  of  the  city  of  Wichita.  It  la  furtho*  agreed  that  the  1m 
thonsand  dollars  ^10.000)  Is  to  be  treated  as  liquidated  damages  In  case  of 
a  brench  of  this  contract,  for  the  reason  that  the  actual  damages  sustained 
by  the  said  city  In  case  of  a  breach  of  this  contract  cannot  be  d^nltdy  or 
accurately  estimated  or  computed.  And  it  is  further  agreed  and  understood 
that,  as  a  part  of  the  consideration  of  this  contract,  the  sum  of  ten  thousand 
dollars  ($10,000)  has  been  deposited  with  the  city  treasurer  of  the  city  (rf 
Wichita,  as  a  guaranty  that  the  said  first  par^  shall  begin  to  fnmlab 
lights  herein  contracted  for  by  the  first  day  of  April,  189&;  the  said  sam  of 
ten  thotuaiid  dollars  ($10,000)  to  be  treated,  as  her^beforo  set  fortb,  ts 
liquidated  damages,  and  not  as  a  penalty;  and  further  conditioned  to  pay 
the  second  party  all  damages,  penaltlee,  and  forfeitures  that  may  arise 
xaxAet  this  contract  In  case  of  the  first  party's  failure  to  perform  Its  part  of 
the  same  by  April  1st  1889."  The  $10,000  was  deposited  with  the  dty  treas- 
urw  as  recited  In  the  contract.  The  ctmipany  nevec  fumtahed  and  put  in 
operation  the  ISO  arc  lights,  or  any  of  them.  The  appellant,  Francis  A. 
Brooke  brought  this  bill  la  equity  against  the  clly  and  the  Wichita  Bail- 
way,  Light  &  Power  Company  to  recorer  the  $10,000  deposited  In  the  treas- 
ury of  the  city  under  the  contract,  alleging  he  bad  furnished  the  company 
the  money  to  make  the  deposit  and  was  the  equitable  owner  thereof;  adml^ 
'«d  the  company  did  not  put  the  arc  lights  in  operation,  but  denied  tbat  the 
money  was  thereby  forfeited  to  the  <dty  nndw  the  contract;  and  prayed 
"diat  the  said  city  of  Wichita  may  be  ordered  and  decreed  to  account  with 
him  for  so  much  of  the  money  deposited  with  It  by  him  In  Beptember,  180S. 
as  is  not  required  to  meet  and  satisfy  the  damages,  loss,  or  injury  caused 
to  or  sustained  by  said  city,  if  any  there  was,  by  reason  of  the  failure  of 
said  railway,  light  and  power  company  to  keep  and  perform  the  contract 
made  by  it  as  aforesaid."  A  demurrer  to  the  bill  was  sustained,  and  the  bill 
dismissed  "without  prejudice  to  an  action  at  law,"  and  the  plaintlET  appealed 
to  this  court 

Kos  Harris,  for  appellant. 

A.  E.  Helm  (David  Smyth  and  C  V.  Ferguson,  on  the  brieO» 

appellees. 

Before  CALDWELL.  SANBORN,  and  THAYER,  Ctrciut  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opuiion  of  the  court. 

Waivii^  any  consideration  of  the  question  of  equitable  jurisdiction, 
concerning  which  there  may  be  some  doubt,  owing  to  the  equitable 
character  of  the  plaintiff's  alleged  claim  to  the  fund,  we  will  proceed 
to  dispose  of  the  case  on  its  merits. 

By  the  express  terms  of  the  contract,  if  the  150  arc  lights  were  not 
put  up  and  in  operation  within  the  time  limited,  the  company  was  to 
forfeit  and  pay  to  the  city,  *'as  liquidated  damages,  and  not  as  a  pen- 
alty, the  sum  of  ten  thousand  dollars  now  on  deposit  with  the  city 
treasurer  of  the  city  of  Wichita."  Cases  of  penal  bonds  between 
private  persons,  where  the  damages  resulting  from  a  breach  are  readily 
ascertainable,  have  no  applicati<Mi  to  this  case.  A  dty  is  a  public  cc^ 
poration  designed  for  local  govonment.  It  is  an  agen^  m  the  state 
to  assist  in  the  civil  government  of  the  territory  and  people  of  the 
state  embraced  within  its  limits.  It  has  no  private  interests.  It  is  a 
public  agency,  and  acts  for  the  public;  and  when  it  contracts  for  the 
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estabCshfflent  and  maintenance  by  a  private  corporation  of  waterworks, 
gas  or  electric  lights,  street  railroads,  and  other  like  public  utilities, 
it  does  so  in  the  performance  of  its  public  functions,  and  for  the  pur- 
pose of  fffomoting  the  convenience  and  preserving  the  health  of  its 
citizens,  and  protecting  them  in  their  persons  and  property.  And 
when  a  private  corporation  which  has  enga|^  with  the  dty  to  con- 
struct and  maintain  one  of  these  public  utuities — as  in  the  case  at  bar, 
to  light  the  public  streets  of  the  city — fails  to  comply  with  its  contract 
in  that  regard,  the  city,  in  its  corporate  capacity,  does  not  suffer  any 
loss  or  damage  capable  of  judicial  ascertainment.  Nor  is  the  incon- 
venience and  loss  suffered  by  the  public,  on  whose  behalf  and  for  whose 
benefit  and  protection  the  contract  was  made,  capable  of  ascertainment. 
The  loss  and  damage  sustained  by  the  public,  however  great  it  may  be, 
in  the  loss  of  health  or  life  or  the  destruction  of  property,  is  too  re- 
mote, conjectural,  and  speculative  to  be  made  the  basis  of  recovery  in 
such  cases.  Clark  v.  Barnard,  io8  U.  S.  436,  459,  460,  2  Sup.  Ct. 
878,  ^  It.  Ed.  780.  For  this  reason  it  is  ccHnmon  for  municipal  cor- 
porations, in  making  contracts  of  this  character,  to  stipulate  for  the 
payment  of  a  fixed  sum  as  liquidated  damages  in  case  the  public  utility 
is  not  constructed  and  put  in  operation  within  the  time  limited  by  the 
contract.  Nilson  v.  Town  of  Jonesboro,  57  Ark.  168,  20  S.  W.  1093. 
This  is  the  only  method  by  which  the  city  can  obtain  anything  like  an 
adequate  compensation  for  the  loss  and  damage  sustained  by  the  public 
by  the  breach  of  such  a  contract.  The  sum  forfeited  as  liquidated  dam- 
ages  goes  into  the  treasury,  and  inures  to  the  benefit  of  the  public 
The  contract  in  this  case  does  not  stop  with  declaring  that  the  sum  of 
$10,000  has  been  agreed  upon  between  the  parties  as  liquidated  dam- 
ages in  case  of  its  breach,  but  it  contains  the  further  and  somewhat  un- 
usual provision  that  they  have  agreed  upon  this  sum  "(or  the  reason 
that  the  actual  damages  sustained  by  the  said  dty  in  case  of  a  bre^ 
of  this  contract  cannot  be  definitely  or  accurately  ascertained  or  com- 
puted." This  clause  of  the  contract  evinces  a  knowledge  on  the  part 
of  the  contracting  parties  of  the  rules  of  law  to  which  we  have  ad- 
verted, and  which  predude  a  dty  from  recovering  substantial  damages 
in  this  dass  of  cases  unless  they  are  liquidated  by  the  agreement  of  the 
parties.  It  was  the  knowledge  of  this  fact  that  led  the  parties  to  this 
•contract  to  agree  on  the  damages  for  its  breach,  and  this  is  conclusive 
evidence  that  they  intended  what  they  expressed  in  their  contract, 
namely,  that  the  sum  agreed  upon  was  ^'liquidated  damages,  and  not  a 
penalty."  If  this  provision  of  the  contract  does  not  mean  what  it  says, 
then  it  does  not  mean  anything;  and,  when  the  company  failed  to  put 
up  and  operate  the  arc  lights  within  the  time  limited  by  the  contract, 
aU  that  remained  to  be  done  was  for  the  city  to  cancel  the  contract, 
and  hand  back  to  the  company  the  $10,000  it  had  been  at  such  pains 
to  exact.  Such  an  interpretation  of  the  contract  violates  the  clearly 
expressed  and  actual  intention  of  the  parties,  is  in  the  teeth  of  its 
plain  provisions,  and  makes  the  deposit  of  the  $10,000  a  vain  and  use- 
less act. 

The  taw  on  the  subject  of  liquidated  damages  and  penalties  has  re- 
cently received  great  consideration  at  the  hands  of  the  supreme  court, 
tn  the  case  of  Association  v.  Moore  (Oct.  term,  1901)  22  Sup.  Ct  240, 
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46  L.  Ed.  — .   After  a  very  extended  review  of  the  authorities  on  the 

subject,  the  court  declares : 

"The  declsloDS  of  tbfs  court  on  the  doctrine  of  liquidated  damages  and 
penalties  lend  no  support  to  the  contention  tbat  parties  may  not,  bona  fide. 
In  s  case  where  the  damages  are  of  an  uncertain  nature,  estimate  and  agree 
upon  the  measure  of  damages  which  may  be  sustained  from  the  hreach  of 
an  agreemmt  On  the  contrary,  this  court  has  consistently  maintained  the 
principle  that  the  Intoitfon  of  the  parties  Is  to  be  arrlred  at  by  a  proper  con- 
Btnlctlon  of  the  agreement  made  between  them,  and  tbat  wbetii^  a  particu- 
lar stipulation  to  pay  a  sum  of  money  Is  to  be  treated  as  a  penalty,  or  as 
an  agreed  ascertainment  of  damages.  Is  to  be  determined  by  the  contract, 
fairly  construed;  It  being  the  duty  of  the  court,  always,  where  the  dam- 
ages are  uncertain  and  have  been  liquidated  by  an  agreeoient  to  enforce 
tJie  contract," 

And  the  court  quotes  approvingly  from  the  case  of  Bag^ey  v.  Peddi^ 
16  N.  Y.  469,  471,  69  Am.  Dec.  713,  these  two  rules: 

"Sixth.  If,  Indqmidenlly  of  the  stipulated  damages,  the  damages  would 
be  wholly  imcertaln,  and  Incapable  of  being  apcertalned  except  by  conjec- 
ture, In  such  case  the  damages  will  be  considered  liquidated  if  they  are  so 
denominated  in  the  Instrument  SevenUi.  If  the  lai^age  of  the  parties 
evinces  a  clear  and  undoubted  Intention  to  flx  the  sum  mentioned  as  liqui- 
dated damages  in  case  of  default  of  performance  of  some  act  agreed  to  be 
done,  then  tbe  court  will  enforce  the  contract  If  legal  In  other  respects." 

The  case  at  bar  falls  directly  within  the  doctrine  of  the  supreme 
court  in  tlus  case,  and  is,  moreover,  in  principle,  on  all  fours  with  the 
case  of  Clark  v.  Barnard,  supra. 

It  is  needless  to  say  that  a  court  of  equity,  no  more  than  a  court  of 
law,  can  relieve  a  party  from  his  obligation  to  pay  liquidated  damages. 
When  it  is  once  settled  that  the  damages  are  liquidated,  it  is  then  set- 
tled that  they  are  not  a  penalty.  A  court  of  equity  can  no  more  relieve 
from  the  obUgation  to  pay  lic^uidated  damages  than  it  can  relieve  from 
the  obligation  to  pay  a  promissory  note  executed  upon  sufficient  con- 
sideration. 

The  decree  in  the  case  should  be  that  the  plaintifT's  bill  be  dismissed 
for  want  of  equity,  and,  as  thus  modified,  the  decree  of  the  circuit 
court  is  afiirmed. 


(Oircnlt  Court  of  Appeals,  BIghtb  Circuit  March  Z,  19020 

No.  1,683. 

UlNSa  AND  MlNIUO — COKTFTAKCE  OP  COAL— COKSTRtTCrrtOW  OF  DKE& 

A  deed  conveyed  "all  the  coal  and  the  right  to  mine  and  remoTe  tbe 
same"  under  lands  described,  and  further  provided  that  the  grantee 
"Is  to  mine  and  remove  aaJd  coal  by  May  1,  1891, '  and  no  coal  la  to  be 
mined  after  that  date.  By  accepting  this  conveyance,  the  grantee  agrees 
to  mine  and  remove  aald  coal  by  May  1,  1891."  field,  that  the 
effect  of  said  deed,  construing  Its  provisions  togettier.  was  to  eonvey  til 
tiie  eoal  In  the  land  trtilch  the  grantee  should  mine  and  remove  by  tiH  ' 
time  limited,  and  no  morsk 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Sontheni 

District  of  Iowa. 

On  the  2d  day  of  July,  1887,  Bedhead  and  wife  made  a  deed  to  E.  E.  But- 
ler, the  plaintiff  In  error  and  idalntlfl  below,  which  reads  as  fellows:  "Knew 
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ftQ  meii  bj  these  pteseDts:  Tliat  Wesley  Redhead  and  Annie  S.  Redhead. 
biR  wl/e,  of  Polk  county  and  state  of  Iowa,  In  conaideration  of  tJbe  aam  of 
thirty-flve  hundred  dollars  (iM,SOO}  In  hand  paid  hy  B.  K.  Butler,  of  Coo*, 
coiinty  and  state  oC  nUnola,  do  herein  sell  and  convey  onto  the  said  E.  K. 
Batler,  all  the  coal  and  the  t^t  to  mine  and  remoTe  the  same  nnder  the 
ff^wlny.  deMrH>ed  premlsea,  situated  In  the  county  of  Polk  and  state  of 
Iowa,  to  wit:  The  luvth  half  of  lot  twoity  (20),  lot  twelve  (12).  and 
all  that  part  of  lot  ten  (10)  lying  south  of  the  extension  of  the  south  line  of 
lot  two  (2),  all  said  real  estate  lying  In  the  official  plat  of  section  sixteen 
(10),  township  soTenty-elght  (78)  north,  range  twenty-four  (24)  west  of  the  5th 
P.  M.,  Iowa.  The  grantor  warranta  that  no  coal  has  been  taken  from  unda 
lot  tw^ve  (12)  or  from  nnder  the  north  half  of  lot  twenty  (20),  and  aald  But- 
ler Is  to  mine  and  remove  said  coal  hy  May  1,  18&1,  and  no  coal  la  to  be 
mined  after  that  date.  By  accepting  this  conv^ance.  the  grantee  agrees  to 
mine  and  ranoTe  said  coal  by  May  1,  18Q1.  And  I  hereby  covenant  with 
the  said  E.  K.  Butler  that  I  hold  the  coal  nnder  said  premises  by  good  and 
perfect  title,  that  I  have  good  right  and  lawful  authority  to  sell  and  convey 
the  said  coal,  that  the  coal  thereunder  Is  free  and  clear  of  all  liens  and  In- 
cum  bra  noes  whatsoever.  And  I  covenant  to  warrant  and  defrad  the  coal  so 
conveyed  under  said  premises  against  the  lawful  claims  of  all  persons  whom- 
aoevw."  On  the  same  day  Redhead  and  wife,  for  the  consideration  of  $20,- 
000,  nmv^ed  to  the  Ollfton  Heights  Land  Company  certain  lands,  among 
which  were  tlie  lands  described  In  the  deed  to  Bntler.  This  deed,  afto*  de- 
scrlbliv  tiie  lands  conveyed,  contains  this  exception:  "Except  all  the  coal 
b^g  and  lying  under  the  following  described  land,  to  wit:  The  north  half 
of  lot  twenty  (20).  lot  twelve  <12),  and  all  of  that  part  of  lot  tea  (10)  lying 
south  of  the  extension  of  the  south  line  of  lot  two  (2),  all  of  said  real  estate 
being  and  lying  In  the  official  plat  of  section  sixteen  (16),  township  seventy- 
tight  (78)  north,  of  range  twenty-four  (24)  west  of  the  6tb  P.  M.,  Iowa,  with 
the  privilege  to  remove  said  coal  until  the  flrst  day  of  May,  1891,  per  deed 
made  to  E,  K.  Bntlw.  July  2.  1887."  Subsequent  to  the  1st  day  of  May, 
1881,  the  defendant,  the  Clifton  Heights  Land  Company,  or  the  defendants 
who  were  Its  grantees,  mined  and  removed  coal  underlying  the  lands  de- 
scribed In  the  deed  from  Bedhead  and  wife  to  Bntler,  and  thereupon  Butler 
brought  this  action  to  recover  the  value  of  the  coal  so  mined  and  removed, 
claiming  to  be  the  owner  of  the  same  nnder  the  deed  of  Redhead  and  wife 
to  himself.  The  defendants,  in  their  answer,  admitted  they  had  mined  and 
removed  the  coal,  but  that  they  did  so  subsequent  to  the  1st  day  of  May. 
1881,  and  set  out  the  deed  from  Redhead  and  wife  to  Bntler.  and  alleged 
that  by  the  terms  thereof  the  plaintiff  had  no  right  title,  or  Interest  In  the 
coal  aftw  that  date.  The  plaintiff  Interposed  a  demurrer  to  this  answer, 
which  was  overruled,  and  the  plaintiff  electing  to  stand  on  his  donnrrer, 
final  Judgment  was  rendOKd  for  the  defendants,  and  the  plaintiff  aued  out 
this  writ  of  error. 

N.  T.  Guernsey,  for  plaintiff  in  error. 
C  C  Nourse.  for  defendants  in  error. 

Before  CALDWELU  SANBORN,  and  THAYER,  Circuit  Judges. 

CAIvDWELL,  Circuit  Judg;e,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  single  question  in  this  case  is:  Did  the  plaintiff,  under  the 
provisions  of  the  deed  from  Redhead  and  wife  to  himself,  have  any 
right  to  the  coal  under  the  land  after  the  ist  day  of  May,  1891  ?  The 
deed  conveys  "all  the  coal  and  the  right  to  mine  and  remove  the 
same"  under  the  lands  described,  and  declares  that  "said  Butler  is  to 
mine  and  remove  said  coal  by  May  i,  1891,  and  no  coal  is  to  be  mined 
ftfter  that  d^te.  By  accepting  this  conveyance,  the  grantee  agrees 
•lo  mine  and  remove  said  coal  by  May  x,  1891. 
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The  language  of  the  deed  is  clear  and  unambiguous.  It  can  have 
but  one  meaning,  either  to  the  la^  or  professional  mind,  and  that 
meaning  is  that  Butler's  right  to  mme  the  coal  in  the  land,  as  well  as 
the  right  to  the  coal  not  mined  on  the  zst  day  of  May,  1891,  tenni- 
nated  on  that  day.  The  explicit  language  of  the  deed  is,  "No  coal  is 
to  be  mined  after  that  date."  It  is  unreasonable  to  suppose  thai 
Butler  bought  coal  which  he  agreed  never  to  mine.  He  was  guilty 
of  no  such  absurdity.  No  court  would  place  such  a  constructicm  on 
the  deed  unless  its  language  compelled  it.  The  plain  language  of 
the  deed  refutes  such  a  construction.  The  coal  that  he  bought  was, 
not  all  the  coal  under  the  land,  but  the  coal  that  he  should  mine  up  to 
the  day  his  right  to  mine  the  coal  in  the  land  was  terminated  by  the 
terms  of  the  deed.  The  right  to  the  coal  and  the  right  to  mine  it  arc, 
by  the  terms  of  the  deed,  indissolubly  linked  together,  and  expired 
together.  The  legal  effect  of  the  deed,  when  its  several  clauses  are 
taken  and  construed  together,  as  they  must  be,  was  to  convey  to  But- 
ler all  the  coal  in  the  land  which  he  saw  proper  to  mine  and  remove 
up  to  the  1st  day  of  May,  1891,  and  no  more.  The  right  to  mine  and 
remove  the  coal  is  the  very  substance  of  this  contract  A  limitation 
upon  that  right  is  necessarily  a  limitation  upon  the  coal  conveyed,  for 
the  coal  conveyed  is  of  no  use  or  utility  to  the  purchaser  without  the 
right  to  mine  and  remove,  and  there  can  be  no  implied  right  to  mine 
and  remove  the  coal  where  the  right  is  express  and  the  limitation  is 
expressly  put  upon  the  right.  Barring.  &  A.  Mines,  p.  26;  Baker 
v.  Hart,  123  N.  Y.  470,  25  N.  E.  948,  12  L.  R.  A.  6o;  Austin  v. 
Mining  Co.,  72  Mo.  541,  37  Am.  Rep.  446;  Knight  v.  Iron  Co., 
47  Ind.  105,  17  Am.  Rep.  692;  Perkins  v.  Stockwell,  131  Mass.  529; 
Pease  v.  Gibson,  6  Greenl.  81 ;  White  v.  Fosta','102  Mass.  375.  Tins 
construction  gives  effect  to  the  obvious  intention  of  the  parties  to 
the  deed.  No  technical  rule  of  law  or  construction  can  be  admitted 
to  subvert  this  fundamental  and  paramount  rule. 

The  judgment  of  the  circuit  court  is  affirmed. 


(Circuit  Oonrt  of  Appeals,  Eighth  Circuit  Marcta  81,  IMOL) 

No.  1,631 

L  Obihuial  Law— Juribdiction  of  Circdit  Codrt  of  Affbai.b— Discaxnos- 
ABT  Order  aftkr  Jddombnt. 

A  circuit  court  of  appeals  has  no  Jorfsdlctlon  to  review  or  reverse 
the  order  of  a  district  court  In  a  criminal  case  denying  a  motion  to 
set  aside  a  Jndgment  and  to  permit  a  defendant  to  withdraw  bin  plea 
of  gallty,  where  this  motion  presents  no  question  of  the  jurisdiction  or 
right  of  the  district  court  to  grant  the  motion,  because  such  an  order 
Is  not  a  final  deelslou,  and  because  such  a  motion  does  not  present  a 
qnestlon  of  law,  but  Uke  a  motkm  toe  a  new  trial.  Is  addreased  to  tbt 
discretion  of  flie  trial  court 

t,  Ban— JUDOHBRTS  FOR  EZCEBSITE  FBHAIVmS. 

In  the  national  courts  a  judgment  In  a  criminal  case  must  confonn 
irtrictly  to  tta«  act  <tf  congress  wfalcb  autiiorlses  It    Any  departnr* 
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from  the  statute  In  the  extent  or  cbaracter  of  the  panlstament  sdjadgef 

Is  a  fatal  error. 

$.  BAUK— Jt'DOlfENTS  FOS  COBTS. 

Pectton  974  of  the  Rerlsed  Statutes  empowers  a  federa!  court  to  award 
that  tbe  defendant  shall  pay  the  costa  of  13ie  proseendon  when  he  Is  cod- 
Ticted  of  au  offense  not  capital. 
^  Sakb— FowxR  OF  Courts  of  Atfuls. 

Wbere  error  Is  dlscoyered  In  the  proceedings  In  a  criminal  case 
properly  presented  to  a  clrcnlt  court  of  appeals  for  review.  It  Is  em- 
powered to  enter  such  Judgment  and  to  Impose  such  sentence  as  the 
law  prescribes,  or  to  reverse  tbe  judgment,  and  direct  the  court  below 
to  take  auch  further  pcoceedlnss  as  the  Justice  of  the  case  ma7  require. 
^Uabns  hj  the  Oourt) 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

This  writ  of  error  challenges  the  Judgment  and  sentence  of  the  plaintiff 
tn  error  upon  an  Indictment  found  In  the  district  court  tor  the  Eastern  dis- 
trict of  Missonri  on  November  9, 1900.  Tbe  indictment  contained  two  counts. 
The  flmt  charged  the  embe:^ment  of  1236.06  of  the  money-order  funds  of 
the  United  States,  onder  section  4046  of  the  Revised  Statutes,  and  tbe  second 
charged  the  embeazlement  of  9^6.96,  under  Act  March  8,  ISTC  (IS  Stat  479^ 
e.  144).  The  defendant,  Whltworth,  pleaded  not  gnilty,  and  upon  a  trial  the 
JuT7  disagreed.  Afterwards,  and  on  May  10.  1001.  he  withdrew  his  idea  of 
not  guilty,  and  entered  a  plea  of  guUty.  and  thnenpon  the  court  sentenced 
him  upon  the  flrst  count  to  pay  a  fine  of  ^236.06  and  the  costs  of  the  prose- 
cution of  tlie  cause,  to  stand  committed  until  the  fine  and  costs  were  paid, 
and  to  be  confined  In  the  penitentiary  for  three  ycaxs,  and  on  the  second 
count  of  the  Indictment  to  be  confined  in  the  penitentiary  at  hard  labor  for 
one  year  and  one  day.  On  Hay  22,  iSOl,  Whitwortb  made  a  motion  to  set 
aside  this  Judgment  against  him,  to  withdraw  his  plea  of  gull^,  and  for  a 
new  trial,  because  be  was  induced  to  withdraw  his  plea  of  not  gnil^  and 
to  enter  that  of  guilty  by  tbe  promise  of  a  post-offlee  inspects,  who  was 
preparing  the  evidence  for  the  prosecntfon,  that,  if  he  would  do  so,  his  sen- 
tence would  not  be  more  seva%  than  a  fine  of  900.  nus  motkm  was  denied, 
and  the  Judgment  still  stands. 

Charles  H.  Brock  (Simon  S.  Bass,  on  the  brief),  for  plaintiflE  in 
error. 

Edward  A.  Rozier,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

^    SANBORN,  Circuit  Judge,  after  staling  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  motion  to  set  aside  the  judgment  and  to  permit  the  defend- 
ant to  withdraw  his  plea  of  guilty  because  he  had  been  induced  to 
enter  it  by  the  promise  of  the  inspector  that  he  should  not  suffer 
a  severe  sentence  was  supported  and  opposed  by  affidavits.  It  was 
properly  presented  to  the  district  court  at  the  same  term  at  which 
the  judgment  was  rendered.  It  was  in  the  nature  of  the  old  writ 
of  error  coram  nobis  to  correct  a  mistake  of  fact,  and  the  trial 
court  had  jurisdiction  to  hear  and  determine  it.  But  its  decision 
of  this  motion  is  not  reviewable  in  this  court  for  two  reasons.  In 
the  first  place,  it  is  only  the  final  judgments  or  decisions  of  the 
district  courts  in  criminal  cases  that  the  act  of  congress  empowers 
the  circuit  courts  of  appeals  to  review  (Act  March  3,  1891 ;  36  Stau 
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828,  c  517,  §  6),  and  the  only  final  decision  or  judgment  in  thb 
case  was  the  judgment  which  imposed  the  sentence  upon  the  de- 
fendant. The  order  denying  his  subsequent  motion  was  not  a  final 
decision  or  judgment.  He  may  renew  it  at  any  time.  In  the  sec- 
ond place,  the  authority  of  the  courts  of  appeals  to  review  the  acts 
of  the  district  courts  m  criminal  cases  is  hmited  to  the  power  to 
reverse  or  modify  their  judgments  for  errors  of  law.  In  criminal 
cases  a  circuit  court  of  appeals  is  a  court  for  the  correction  of  errors 
of  law  exclusively*  and  the  denial  of  the  motion  to  set  aside  the 
judgment  was  not  an  error  of  law,  whether  it  was  right  or  wrong. 
The  motion  was  addressed  to  the  judicial  discretion  of  the  court 
below.  There  was  no  question  of  its  jurisdiction,  no  question  of 
its  right  to  grant  or  refuse  the  motion,  raised  or  involved  in  the 
hearing  or  decision  of  the  motion.  The  only  <^uestion  presented 
was  whether  or  not,  in  the  exercise  of  a  wise  discretion,  the  mo- 
tion ought  to  be  granted.  A  perusal  of  the  affidavits  used  upon 
the  hearing  shows  that  the  district  court  committed  no  abuse  of 
this  discretion  in  den3dng  the  motion,  and  the  result  is  that  this 
court  has  no  authority  to  review  or  reverse  its  order.  A  circuit 
court  of  appeals  has  no  jurisdiction  to  review  or  reverse  the  order 
of  a  district  court  in  a  criminal  case  denying  a  motion  to  set  aside  a 
judgment  and  to  permit  a  defendant  to  withdraw  his  plea  of  guilty, 
which  presents  no  question  of  the  jurisdiction  or  right  of  that  comt 
to  grant  the  motion,  because  such  an  order  is  not  a  final  dedsiffli, 
and  because  such  a  motion  does  not  present  a  question  of  htw,  but 
is,  like  a  motion  for  a  new  trial,  addressed  to  the  discretion  of  the 
trial  court.  Walden  v.  Craig,  9  Wheat.  576,  6  L.  Ed.  164;  Pickett's 
Heirs  v.  Legerwood,  7  Pet.  142,  149,  8  L.  Ed,  638. 

The  penalty  prescribed  by  section  4046,  Rev.  St.,  for  the  com- 
mission of  the  crime  charged  in  the  first  count  of  the  indictment 
was  that  the  culprit  should  "be  imprisoned  for  not  less  than  six 
months  nor  more  than  ten  years,  and  be  fined  in  a  sum  equal  to 
the  amount  embezzled."  The  judgment  against  the  defendant  for 
this  offense  was  that  he  should  be  imprisoned  for  three  years;  that 
he  should  pay  a  fine  equal  to  the  amount  embezzled,  and  also  the 
cost  of  the  prosecution  of  this  cause;  and  that  he  should  stand 
committed  until  the  fine  and  costs  were  paid.  This  judgment  was 
erroneous.  The  statutes  gave  to  the  court  below  no  power  to  add 
to  the  fine  prescribed  by  the  act  of  cong^ress  the  cost  of  the  prose- 
cution of  the  case.  In  many  instances,  where,  as  in  the  case  at 
bar,  the  amount  embezzled  was  small,  the  costs  would  far  exceed 
the  amount  of  the  fine  fixed  by  the  law.  In  the  national  courts  a 
judgment  in  a  criminal  case  must  conform  strictly  to  the  act  of 
congress  which  authorizes  it.  Any  departure  from  the  statute  in 
the  extent  or  character  of  the  punishment  adjudged  constitutes  an 
error  which  is  fatal  to  the  judgment.  In  re  Graham,  138  U.  S. 
461,  463,  II  Sup.  Ct.  363,  34  L.  Ed.  1051;  In  re  Bonner,  151  U.  S. 
242,  257,  14  Sup.  Ct.  323,  38  L.  Ed.  149;  Harman  v.  U.  S.  (C.  O 
50  Fed.  921,  922;  In  re  Johnson  (C.  C.)  46  Fed.  477,  481;  In  re 
Pridg«on  (C.  C.)  57  Fed.  200,  201 ;  In  re  Christian  (C.  C.)  82  Fed. 
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199,  aoi.  The  result  is  that,  while  there  was  no  error  in  the  receipt 
and  acceptance  of  the  defendant's  plea  of  guilty,  the  judgment  ren- 
dered thereon  was  not  vi'arranted  by  the  law. 

A  single  question  remains,  and  it  is  whether  the  judgment  shall 
be  modified  by  this  court  and  affirmed,  or  reversed  and  the  case 
remanded  to  the  court  below,  with  instructions  to  impose  a  sentence 
in  accordance  with  the  provisions  of  the  statute.  Where  error  is 
discovered  in  the  proceedings  in  a  criminal  case  properly  presented 
to  a  circuit  court  of  appeaU  for  review,  it  is  empowered  to  enter 
such  judgment  and  to  impose  such  sentence  as  the  law  prescribes, 
or  to  reverse  the  judgment,  and  direct  the  court  below  to  take  such 
further  proceedings  as  the  justice  of  the  case  may  require.  Act 
Sept.  24,  1789  (I  Stat.  73,  85,  c.  20,  §§  24,  25);  Act  June  i,  1872 
(17  Stat.  196,  c.  255,  §  2);  Act  March  3,  1879  (20  Stat.  354,  c.  176, 
§  3);  Act  Feb.  6,  1889  (25  Stat.  655,  c.  113,  §  6);  Act  March  3, 
1891  (26  Stat.  826,  c.  517,  I  II);  Rev.  St.  §  701;  Ballew  v.  U.  S., 
160  U.  S.  187,  201,  202,  16  Sup.  Ct,  263,  40  L.  Ed.  388;  Haynes 
V.  U.  S.|  42  C.  C.  A.  34,  37,  loi  'Fed.  8i7,  820;  Gardes  v.  U.  S.,  30 
CCA.  596,  87  Fed.  172 ;  Murphy  v.  Com.,  177  U.  S.  155,  20  Sup. 
Ct.  639,  44  L.  Ed.  711 ;  Beaie  v.  Com.,  35  Pa.  ti.  This  case  was 
once  tried  in  the  court  below  before  a  jury,  which  disagreed.  The 
judge  who  conducted  that  trial  necessarily  has  a  knowledge  of  the 
circumstances  surrounding  and  the  nature  of  the  offenses  of  which 
the  defendant  is  guilty,  which  this  court,  in  the  absence  of  the  evi- 
dence there  produced  and  of  an  acquaintance  with  the  demeanor 
and  character  of  the  defendant,  cannot  acquire.  Counsel  for  the 
defendant  insist  that  the  sentence  below,  which  was  unposed  by  an- 
other judge  in  the  absence  oif  the  district  judge  who  presided  at  the 
trial,  wias  severe ;  and  in  view  of  the  disagreement  of  the  jury  and 
of  the  small  amount  o{  money  appropriated  we  are  by  no  means 
confident  that  they  are  mistaken  here.  In  view  of  these  facts,  the 
wiser  course  seems  to  be  to  remand  the  case  to  the  court  below, 
with  directions  to  that  court  to  impose  a  just  sentence. 

The  judgment  below  will  accordingly  be  reversed,  and  the  case 
will  be  remanded  to  the  district  court  forthwith,  with  directions  to 
enter  such  a  judgment  and  impose  such  a  sentence  upon  the  plea 
of  guilty  already  interposed  as,  under  all  the  circumstances,  the 
justice  of  the  case  requires,  and  the  acts  of  congress  authorize; 
and  it  ia  so  ordered. 

Since  thfc  above  opinion  was  announced,  the  attention  of  the  court 
has  been  called  for  the  first  time  to  section  974  of  the  Revised  Stat- 
utes, whidi  provides: 

"When  Jndgment  Is  rendered  against  a  defendant  In  a  prosecatlon  for 
any  fine  or  forfeiture  Incurred  under  a  statute  of  the  United  States,  he  shall 
be  subject  to  the  payment  of  costs;  and  on  every  conviction  for  auy  other 
offense  not  capital,  the  court  may.  In  Its  dlBcretion,  award  that  the  de- 
fendant ataall  pay  tlie  costs  of  the  prosecution." 

This  statute  undoubtedly  empowered  the  court  below  to  adjudge 
that  the  defendant,  Whitworth,  should  pay  the  costs  of  the  prose- 
U4F.--«) 


Digitized  by 


306 


114  FBDBBAL  RSPORTBS. 


cution,  and,  if  this  provision  of  the  acts  of  congress  had  been  called 
to  our  attention,  the  judgment  below  would  not  have  been  reversed 
on  account  of  the  imposition  of  the  costs.  Meanwhile  the  case 
has  been  remitted  to  the  court  below,  and  the  defendant  has  prob- 
ably been  re-sentenced  pursuant  to  our  direction.  No  motion  for 
a  rehearing  has  been  made,  and  no  injustice  has  resulted  from  our 
decision,  because  the  conviction  was  not  disturbed.  The  former 
sentence  was  very  severe,  and  the  presumption  is  that  a  just  sentence 
has  been  imposed  since  our  mandate  issued.  For  these  reasons 
the  judgment  will  be  allowed  to  stand,  notwithstanding  the  fact 
that  section  974  undoubtedly  empowers  the  trial  judge  to  award 
that  the  defendant  shall  pay  the  costs  of  the  prosecution  when  he 
is  convicted  of  any  offense  not  capital. 

THAYER,  Circuit  Judge.  I  concur  in  the  foregoing. 


ArraAL— Rbtibw— AorioK  Tried  to  Codkt. 

Where  an  action  at  law  Is  tried  by  stipolatloD  to  the  court,  vbleb 
makes  onl^  a  general  finding  for  plaintiff,  where  no  exceptions  were 
taken  to  any  nillng,  tbere  Is  no  bill  of  ezeeptlons,  and  the  complaint 
states  a  cause  of  action,  tbere  la  nothliif  wbkdi  ean  be  reviewed  m  i 
writ  of  ern»r. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Frawley  &  Laffey,  for  plaintiff  in  error. 

Edwin  Van  Cise  and  James  W.  Fowler,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER.  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  By  agreement  of  the  parties  in  writ- 
ing filed  with  the  clerk,  this  action  was  tried  by  the  court.  The  court's 
finding  was  general  in  favor  of  the  plaintiff,  and  judgment  was  ren- 
dered accordingly.  No  exceptions  were  taken  during  the  trial  to  the 
admission  or  rejecticHi  of  evidence  or  to  any  other  n^g  of  the  court, 
the  record  docs  not  contain  the  evidence,  there  is  no  bill  of  exceptioiis, 
and  the  complaint  states  a  good  cause  ot  action.  On  this  state  of  the 
record,  we  cannot  consider  the  errors  assigned.  The  presmnption  is 
that  the  judgment  pf  the  circuit  court  was  right,  and  it  is  accordingly 
affirmed. 
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V»tan  Obort  «(  AppMla,  Flnt  CBrenlt  fWrnaiy  Ift  10(03 
No*.  888-871. 

1.  talPPnta — OOMTBACT  or  AvrBBIGnTMBKT—-TBHKf nation  BT  ASAKDOKHBira 


Tbe  iDTolontary  abandonment  of  a  vessel  her  mastw  and  crew 
under  stress  of  weather,  without  any  actual  Intention  to  renounce  the 
contract  of  affreightment  between  the  ship  and  cargo  owners,  does  not 
terminate  such  contract,  bat  on  the  bringing  of  the  ship  Into  port  by 
■alrors  in  a  condition  to  resome  her  voyage  wtttaoat  nnreasmiBble  delay 
tk*  ma«t»r  is  entitled  wltbio  a  reasraiaUe  Ume  to  reclaim  the  ress^  and 
cargo,  and  on  indemnity  to  the  salvwa  to  take  the  cargo  to  tlie  stlpD- 
lated  port  of  dealtoatlon. 

IL  fiAHB— IhTBBRDPTION  OV  VoTAGB  BT  CaKOO  OwflBB— DAHAOBS  RbCOTBH' 


Where  a  ressel.  abandoned  at  sea  under  (^rcnmstances  wliich  ren> 
dered  such  abandonment  excusable,  so  that  It  did  not  operate  to  traml- 
nate  the  contract  of  affreightment,  is  brought  Into  port  by  salvors,  but 
by  the  action  of  the  cargo  owners  the  resumption  of  the  voyage  Is  pre- 
vented, the  shipowner  is  entitled  to  be  compensated  for  bis  loss  of 
freight  on  ^rinclplet  of  equity;  but  undo*  such  prlndiAea  bis  damages 
cannot  go  beyond  compensation,  and  he  Is  not  wtltled  to  recover  the 
gross  freight  be  would  have  earned  under  the  contract,  but  only  the 
estimated  net  freight  aud  from  that  should  be  deducted  the  net  amount 
tbe  ship  eamedt  or  should  reasonably  have  earned,  dnilng  the  time  It 
wonld  have  takoo  her  to  eom^eta  ttio  voyage. 

IL  ADHIRALTT— OBJBCTTORS  to  CoMPUTATIOK  BT  CoHMISSIOHKR—WAtVBR. 

Practice  on  a  hearing  before  a  commissioner  In  admiralty  is  analogons 
to  that  before  a  master  In  chancery,  and  objections  to  computations 
made  by  the  commissioner  should  be  taken  by  exception  to  his  repmt, 
and.  If  not  so  taken,  or  at  least  urged  on  the  heariufs  before  tlie  court  on 
such  report  they  wlU  be  treated  as  waived,  and  will  not  be  considered 
when  tatoed  tox  the  flzst  time  by  assignment*  of  error  In  tiie  app^te 
court 

4  fljklfB— PbACTIOB— COVBOUDATIOB  OT  CaUSBS. 

^ere  several  proceedings  have  been  bistltated  in  *  district  and 
B  drcnlt  court,  growing  out  of  a  disatiter  at  sea,  against  the  ship  and 
cargo,  to  recover  for  salvage  services,  by  the  cargo  owner  to  obtain  pos- 
session of  the  cargo,  and  also  by  the  master  to  subject  the  cargo  to  the 
payment  of  freight  and  general  average,  it  Is  within  tbe  power  of  the 
circuit  court  thus  having  acquired  jurisdiction  of  the  subject-matter  and 
the  parties  to  consolidate  the  sevo^  snita,  and  determine  and  adjust  the 
rights  of  all  parties. 

&  BHIPPQIQ— AOJOSTUBHT  BBTWBBN  VBSSEL  AND  CAROO— VALUATION  OP  CAROa 

Where  the  cargo  of  a  vessel  has  been  sold  by  mder  of  tbe  court  in  s 
port  to  which  it  was  brought  by  salvors.  In  proceedings  r^ularly  insti- 
tnted  by  tbe  owners  to  recover  possession,  the  proceeds  of  the  sale  may 
jfffopexty  be  taken  as  its  value  for  tbe  purpose  of  making  adjustment  be- 
tween the  several  parties  In  Interest,  altboui^  the  proceeding  by  the 
cargo  owners  was  nowarxanted,  and  the  cargo  was  sold  tot  less  than 
Its  actual  value. 

Appeal  {rom  tbe  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Lewis  S.  Dabney  and  Frederic  Cunningham,  for  Henry  P.  Booth 
and  Bradford  Darrach  and  others. 

Edward  S.  Dodge,  for  Catharine  T.  Black  and  Bangue  de  Genes. 
James  A.  Lowell  (John  Lowell,  on  the  brief),  for  Hans  Andreasen. 
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Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict Judges. 

ALDRICH,  District  Judge.  We  have  taken  time  to  carefully  ex- 
amine the  cases  consolidated  under  the  title  of  'The  Eliza  Uixs, 
Her  Cargo  and  Freight "  and  our  conclusion  is  that  the  circuit  court, 
after  a  thorough  and  exhaustive  examination  of  the  details  involved 
in  the  situati<»i,  and  a  comprehensive  consideration  of  the  general 
principles  of  law  which  should  govern  the  disposition  of  the  several 
cases,  disposed  ot  them  withcmt  substantial  error. 

A  fun  narrative  of  the  facts,  and  a  sufficiently  comprehensive  his< 
tory  of  the  various  proceedings  grouped  under  the  title  of  "The  Eliza 
Lines,"  will  be  found  in  the  two  opinions  of  the  circuit  court,  and  by 
referring  thereto  it  becomes  unnecessary  for  us  to  reiterate.  The 
Eliza  Lmes,  6i  Fed.  308;  Id.,  102  Fed.  184. 

We  do  not  feel  called  upon  to  discuss,  and  we  do  not  feel  that  jus- 
tice requires  that  we  should  discuss,  seriatim,  the  80  or  more  as- 
ugnments  <^  error.  The  substantia  rights  of  the  various  parties 
are  prindpaUy  involved  in  the  question  whether  the  involuntary  aban- 
dcttunent  of  the  vessel  at  sea,  under  the  circumstances  pointed  out, 
operated  to  termmate  the  contract  of  affreightment,  or  whether,  under 
principles  governing  in  the  admiralty  law,  the  master  of  the  vessel 
was  entitled,  within  a  reasonable  time  after  the  vessel  was  brought 
into  port,  to  reclaim  the  cargo,  after  discharging  the  liens  and  dauns 
incident  to  its  recovery.  The  solution  of  this  question  either  way 
would  render  it  unnecessary  to  examine  many  of  the  assignments  of 
error  set  out  in  the  record. 

When  these  cases  were  brought  to  the  circuit  court,  the  cargo 
had  been  sold,  and  that  court  was  confronted  with  the  duty  of  deal- 
ing with  the  situation  as  presented,— of  making  ascertainments,  ad- 
justing the  interests  and  liabilities  of  the  various  parties,  and  distribut- 
ing the  proceeds  according  to  equity,  under  the  guidance  of  such  gen- 
eral principles  of  admiralty  law  as  were  applicable  to  the  situation 
as  it  then  existed ;  and  after  finding  the  facts  relative  to  the  disaster 
at  sea,  and  the  efforts  of  the  master  to  reclaim  the  vessel  and  her 
cargo  after  arrival  in  port,  and  before  the  sale  of  the  cargo,  the  learned 
judge  proceeded  to  an  examination  of  the  substantial  question  in  the 
case,  and  the  one  upon  which  the  rights  of  the  parties  lai^ely  de- 
pended, and,  as  a  result,  concluded  that  the  involuntary  abandon- 
ment at  sea,  under  the  circumstances,  did  not  terminate  the  contract 
of  affreightment,  and  that  the  master  should  have  been  treated  as 
entitled  to  proceed  with  the  cargo  upon  proper  stipulation.  This  ^^ 
suit  was  reached  after  a  most  careful  and  painstaking  examination 
of  the  English  and  American  cases,  and  upon  a  line  of  reasoning 
which  makes  it  clear  that  any  other  rule  than  the  one  adopted  would 
be  an  unjust  rule  as  applied  to  a  situation  lilce  the  one  presented. 
The  Eliza  Unes  (C  C)  61  Fed.  308 ;  Id.,  102  Fed.  184.  It  is  not 
altogether  dear  that  the  English  authorities  establish  the  proposi- 
tion that  the  owners  of  a  cargo  may,  under  an  involuntary  abandon- 
ment at  sea,  like  the  ont  in  question,  and  in  the  abs^ce  ^  an  actual 
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intention  on  the  part  of  the  shipowner  to  abandon  the  vessel,  treat 
the  contract  of  affreightment  as  absolutely  at  an  end,  and  proceed 
to  a  sale  of  the  cargo^  re^rdless  o(  the  prompt  and  reasonable  ef- 
forts of  the  master  to  regain  possession,  regardless  of  the  strong 
equity  created  by  an  actual  earning  of  a  large  part  of  the  freight  cov- 
ered by  the  contract,  and  regardless  of  the  question  whether  the  cargo 
is  perishable  or  otherwise.  If  such  a  rule  is  dedudble  from  the  Eng- 
lish authorities,  it  is  abundandy  demonstrated  by  the  reasoning  of 
Judge  Putnam  in  the  circuit  court  to  be  contrary  to  a  natural  sense 
of  justice,  and  therefore  one  which  we  should  not  feel  bound  to  follow 
in  the  absence  of  a  supreme  court  decision  to  that  effect;  and  tione 
such  is  suggested. 

It  is  apparent  that  the  abandonment  of  the  vessel  was  not  volun- 
tary, and  that  there  was  no  actual  renunciation  of  the  contract  by  the 
shipowners;  neither  was  there,  in  that  respect,  any  actual  intention, 
one  way  or  the  other,  involved  in  the  abandonment.  It  ts  probably 
true  that  when,  under  stress  of  weather  and  drcnmatances,  the  master 
and  crew  were  taken  from  her  deck,  they  acted  upon  the  idea  that 
she  was  lost ;  but  there  was  no  wrongful  intention,  and  probably  no 
actual  thought  one  way  or  the  other  upon  either  the  question  of  the 
recovery  of  the  vessel  or  the  abandonment  of  property  rights.  Under 
such  circumstances  the  vessel  was  picked  up  by  others,  and,  without 
any  substantial  change  in  her  condition  or  that  of  her  cargo,  was 
brought  into  the  port  of  Boston,  and  the  master  made  prompt  and 
reasonable  effort  to  regain  possession  of  the  property,  which  tempo- 
rarily, but  without  his  fault,  had  been  put  out  of  his  control.  The 
shipowner,  in  no  sense,  from  the  beginning  of  the  voyage  from  Pen- 
sacola  to  the  time  he  asserted  the  right  of  repossession  at  Boston, 
had  renounced  the  contract  between  himself  and  the  cargo  ovmetB. 
He  had  not  agreed  that  the  contract  should  be  treated  as  off.  No 
act  of  the  cargo  owners  contributed  to  the  force  which  brought  the 
vessel  under  control  and  into  the  port  of  Boston,  and  it  is  only  a  rule 
of-  plain  and  simple  justice  that,  upon  indemnity  to  the  salvors  and 
a  proper  stipulation,  the  master,  under  such  circumstances,  should  be 
permitted  to  take  charge  of  his  vessel,  and  to  carry  its  unperishable 
cargo  to  the  stipulated  port  of  destination. 

The  Amo,  8  Asp.  5,  and  other  English  cases,  make  the  question 
turn  largely  upon  the  question  of  intention ;  and  in  The  Amo,  as  well 
as  in  the  American  case  The  Elizabeth  and  Jane,  15  Fed.  Cas.  478 
(No.  8,321),  the  shipowner  had  made  no  effort  nor  shown  any  inten- 
tion to  reclaim  the  property  at  the  time  the  cargo  owners  interposed. 
We  are  not  dealing  here  with  a  situation  where  the  carrier  does  not 
choose  to  stipulate,  or  where  no  intention  is  shown,  nor  reasonable 
effort  made,  to  reclaim  the  property;  and  it  is  therefore  unnecessary 
to  examine  into  such  a  situation,  or  state  any  rule  vnth  respect  to  the 
righte  and  obligations  of  the  parties  under  such  circumstances.  After 
the  vessel  and  cargo  in  question  were  brought  into  port,  the  ship- 
owner speedily  got  possession  of  his  vessel,  and  made  prompt  and 
reasonable  effort  to  regain  possession  of  the  cargo,  and  to  discbarge 
the  obligations  to  the  salvors,  and  go  on  with  his  voyage. 
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The  just  doctrine  enunciated  by  Judge  Putnam  In  The  Eliza  Lines 
has  found  its  place  in  Carv.  Car.  Sea  (3d  Ed.)  §§  308,  373b,  445. 
554»  561*  651.  The  rigid  rule  of  The  Kathleen,  L.  R.  4  Adm.  &  Ecc. 
209,  though  the  cargo  was  perishable,  was  strenuously  assailed  by 
counsel  in  the  later  case  of  The  Cito,  7  Prob.  Div.  5,  and,  while  some 
features  of  the  Kathleen  were  sustained,  the  appellate  court  said 
(page  9): 

"We  do  not  decide  what  would  have  been  the  result  if.  after  the  alilp  taad 
been  brought  In,  as  It  was,  by  the  aalTora,  and  before  the  cargo  owners  had 
come  and  ezoelaed  their  right  to  flie  cargo,  the  shipowner  had  gtren  btU 
fur  tSie  ship  and  tiie  caigo^  axid  had  carried  the  eargo  m," 

That  at  least  amounts  to  a  query  as  to  the  application  of  the  doc- 
trine of  The  Kathleen  to  a  case  like  the  one  at  bar.  In  The  Leptir, 
S  Asp.  411,  the  doctrine  of  The  Cito  was  questioned  by  the  court,  for 
it  is  there  said,  at  page  412,  "I  do  not  intend  to  carry  The  Cito  a  step 
farther  than  it  has  gone and,  under  the  circumstances  of  that  case, 
the  owner  of  the  cargo  was  held  liable  for  the  freight.  In  referring 
to  the  rule  of  The  Kathleen  and  The  Cito,  it  is  observed  in  Abb. 
Merch.  Ships  (13th  Ed.)  456,  that  "the  reasonableness  of  this  ded- 
sion  is  not  clear/'  and  in  Wendt,  Mar.  Leg.  (3d  Ed.)  627,  629,  the 
rule  is  assailed  with  vigor  by  the  autiior,  who,  upon  forcible  reason- 
ing, —which  involves  the  idea  that  the  rule  gives  the  cargo  owner 
full  option  to  take  advantage  of  common  misfortune  for  the  purpose 
of  evading  a  contract  entered  into  by  him,  which,  according  to  the 
law  of  every  civilized  country,  holds  good  until  both  parties  to  it, 
of  their  own  free  will,  agree  that  it  shall  not  be  carried  on,  and  that 
an  involuntary  abandonment,  or  the  action  of  the  crew  in  leaving 
a  vessel  to  save  their  lives,  is  not  an  expression  of  an  agreement  on 
the  part  of  the  owners  of  the  vessel  to  cancel  or  abandon  the  con- 
tract,— proceeds  to  declare  the  rule  as  one  "opposed  to  every  prin- 
ciple of  law  and  justice;  *  *  *  a  doctrine  utterly  o{^c»ed  to 
common  sense." 

We  must  confess  our  inability  to  contend  against  the  idea  expressed 
by  this  author  that  a  rule  whidi  enables  the  cargo  owner  to  take  ad- 
vantage of  such  misfortune  of  the  shipowner  is  tn  violation  of  ^ain 
principles  of  law,  and  contrary  to  justice;  and  we  assume  that  the 
necessity  for  this  harsh  rule  in  respect  to  derelict  property  oa  the 
ocean  has  ceased  to  exist.  The  spirit  of  modem  law  and  present  con- 
ditions of  civilization  will  justify  a  closer  approximation  to  a  rule  of 
justice  than  the  rule  which,  on  the  forced  theory  of  rentuidation, 
though  in  fact  the  abandonment  was  involuntary,  deprived  the  car- 
rier of  compensation  for  the  carrying  benefit  bestowed  upon  property 
put  out  of  his  possession  without  his  fault,  even  though,  upon  re- 
covery, the  carrier  made  prompt  and  reasonable  effort  to  discharge 
salvage  claims  and  regain  possession  of  the  ship  and  cargo. 

We  think  it  is  unnecessary  to  deal  further  with  this  quest^  and 
prefer  to  leave  this  branch  of  the  case  upon  the  critical  axialysis  and 
the  careful  reasoning  of  the  circuit  court. 

Now,  what  was  tbe  effect  of  the  sale  of  the  cargo  luider  order  of 
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court  upon  the  rights  of  the  various  parties?  It  is  sufBdent  for  the 
purposes  of  this  case  to  say  that  under  the  circumstances  disclosed 
by  the  record  the  proceedings  in  the  disirict  court  and  the  sale  of  the 
cargo  by  order  of  that  court  did  not  determine  and  establish  the  ulti- 
mate rights  of  the  parties  consequent  upon  the  alleged  abandonment  of 
the  ship  and  cargo  at  sea. 

The  circuit  court,  having  determined  these  two  questions  aa:ord- 
ing  to  views  which  we  sustain,  proceeded,  under  the  general  principles 
of  the  admiralty  law,  which,  in  a  sense,  adjusts  itself  to  the  necessi- 
ties and  contingencies  of  maritime  afiairs,  to  ascertain  the  rights  and 
interests  of  the  various  parties,  and  to  g^ve  dire^ions  for  determin- 
ing general  average  and  net  freight  under  the  peculiar  circumstances 
of  these  particular  cases. 

In  view  of  this  we  are  confronted  by  the  claim  that,  as  the  master 
was  without  fault,  and  had  made  prcnnpt  and  reasonable  effort  to 
reg^n  possession  of  the  vessel  and  cargo  when  the  vessel  was  brought 
to  the  port  of  Boston,  and  was  entitled,  upon  proper  stipulation,  to 
take  possession  of  the  vessel  and  cargo,  and  proceed  to  the  port  of 
destination,  which  right  was  denied  him,  he  should  be  accorded  gross 
freight,  rather  than  the  net  freight  awarded  by  the  circuit  court. 

It  must  be  borne  in  mind  in  this  cozmection  that  the  circuit  court 
was  not  dealing  with  the  question  whether  the  shipowner  ^ould 
then  be  permitted  to  complete  the  voyage.  The  cargo  had  been  sold 
by  order  of  the  district  court,  and,  although  the  breaking  up  of  the 
voyage  by  the  cargo  owners  was  not  justifiable  under  the  circum- 
stances, the  only  thing  the  circuit  court  could  do  was  to  determine 
what  the  shipowner  should  receive  in  damages  by  way  of  indemnity 
for  being  kept  out  of  bis  rights.  Should  he,  therefore,  be  accorded 
gross  freight,  or  should  there  be  deducted  from  the  gross  freight 
what  it  would  cost  to  ojmplete  the  voyage,  and  what  the  vessel 
ought  to  earn  in  the  time  which  would  necessarily  be  occupied  in 
carrying  the  voyage  forward  to  the  port  of  destination?  The  latter 
view  would  seem  to  be  fair,  because  it  gives  full  indemnity.  Gross 
freight  would  seem  to  be  unfair,  because  it  would  give  more  than 
indemnity.  It  would  give  the  shipowner  the  contract  price,  without 
regard  to  the  fact  that  it  would  have  cost  him  something  to  reload 
the  cargo,  after  making  the  necessary  repairs,  and  continue  the  v<^nge. 
Considerations  of  equity  which  relieve  the  shipowner  who,  without 
fault,  has  been  forced  hom  the  deck  of  his  vessel  by  the  perils  of  the 
sea,  from  the  rigid  rule  of  absolutism  which  denies  him  the  freight 
actually  earned,  would  deny  the  shipowner  a  rule  of  absolutism  which 
would  give  him  a  larger  measure  of  freight  than  the  vessel  was  equi- 
tably entiUed  to  receive.  The  spirit  of  equity  which  relieves  a  party 
upon  ^e  ground  of  misfortune  from  the  hardship  of  a  rigid  rule  con- 
sequent upon  abandonment  at  sea  would  be  offended  by  a  rule  which 
urould  accord  to  the  party  relieved  a  measure  of  damages  beyond 
that  which  he  has  sustained  or  what  is  equitable.  The  voyage  was 
temporarily  interrupted  by  the  perils  of  the  sea,  and  permanently  pre- 
vented by  the  fault  of  the  careo  owners,  and  the  shipowner  was  ac- 
corded freight  in  the  nature  m  damages,  not  by  virtue  of  the  strict 
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terms  of  the  unexecuted  contract,  but  upon  grounds  of  equity  because 
nonperformance  was  excusable,  and  notwithstanding  the  fact  that 
the  contract  was  unexecuted.  The  right  to  reclaim  the  ship  and 
cargo  after  abandonment  by  discharging  salvage  claims,  acting 
promptly  and  with  reasonable  diligence,  though  further  performance 
of  the  contract  is  i»%vented  by  the  cargo  owners,  does  pat  neces- 
sarily restore  the  shipowner  to  a  position  where  he  may  insist  upon 
recovery  according  to  the  strict  terms  of  the  contract,  but  to  a  posi- 
tion where  he  may  receive  what  he  is  equitably  entitled  to  for  freight 
already  earned,  and  what  equity  would  accord  to  the  vessel  for  the 
remainder  of  the  voyage.  It  is  because  of  equitable  considerations 
that  he  is  restored  to  any  right  of  recovery  after  his  property  has  re- 
mained derelict  upon  the  open  sea,  and  therefore  his  measure  of  dam- 
ages should  be  an  equitable  measure.  This  manifestly  would  not  be 
gross  freight,  for,  as  said,  the  voyage  could  not  be  taken  up  and 
continued  without  the  bui^en  of  incidental  and  necessary  expense, 
and,  if  this  burden  is  not  sustained,  full  freight  should  not  become  the 
measure  of  recoverable  damages ;  and  the  further  suggestion  is  sus- 
ceptible of  proof  in  a  given  case  that  a  ship  might  and  should  earn 
something  in  the  time  which  would  necessarily  be  occupied  in  carry- 
ing frdght  forward  to  the  port  of  destination.  As  observed  by  the 
circuit  court,  if  such  beneficial  results  to  the  shipowner  were  not  taken 
into  consideration,  he  would  be  more  than  indemnified;  and  an  award 
of  damages  based  upon  fiill  afi^eightment  would  operate  to  impose  a 
penalty  upon  the  cai^  owners.    Such  would  not  be  an  equitable  rule. 

When  the  shipowner,  with  his  crew,  was  on  the  way  to  Halifax, 
and  the  disabled  vessel,  with  her  cargo,  adrift  in  midocean,  con- 
trol was  lost,  not  through  renundation,  but  through  disaster.  Con- 
trol had  been  wrested  by  the  supreme  powers  of  the  ocean,  yet  the 
right  of  property  remained.  Hie  owner  did  not  renounce  his  right 
of  property  though  the  right  of  possession  was  temporarily  gone 
(The  Bee,  i  Ware,  332,  339,  Fed.  Cas.  No.  1,219)  I  unex- 
pected should  happen,  and  the  lost  property  should  be  brought  into 
a  harbor  of  refuge,  upon  identification  and  discharge  of  such  obliga- 
tions as  should  be  created  in  favor  of  strangers  who  foimd  and  saved 
it  the  right  of  possession  by  the  shipowner  would  be  re-established. 
It  is  in  this  sense  that  the  right  of  the  shipowner  remains,  and  it  is 
upon  this  ground  that  he  is  restored  to  possession  up<Mi  indemnity 
to  the  independent,  though  unexpected,  force  which  finds  and  brin^ 
under  control  the  lost  property. 

Wrongful  abandonment  of  a  ship  and  cargo  at  sea,  or  actual  re- 
nunciation of  the  right  of  possession;  of  course,  amotmts  to  a  pemia- 
nent  breach  of  the  contract  of  affreightment,  and  the  right  of  the 
shipowner  to  be  repossessed  of  property  abandoned  under  force  of 
circumstances,  and  which  remained  at  large  upon  the  open  sea  until 
brought  under  control'  and  into  a  port  of  refuge  by  the  act  of  stran- 
gely, results,  under  the  elastic  pnnciples  of  the  admiralty  law,  be* 
cause  it  is  repugnant  to  eqiuty  and  justice  that  the  right  under  such 
circumstances  should  be  wholly  and  permanently  lost.  The  right  of 
possession  bdng  thus  restored  upon  grounds  of  equitjr,  it  logically 
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and  pUIoaophically  follows,  we  think,  that  the  nde  oC  damages  should 
be  an  equitable  rule,  rather  than  an  arbitrary  one,  through  a  rule  of 
law  making  the  strict  terms  of  the  contract  as  to  freight  the  measure 
of  recovery.  Therefore  the  rule  adopted  by  the  circuit  court  in  re- 
spect to  the  unearned  part  of  the  voyage  was  sufficiently  favorable 
to  the  shipowner,  and  that  court  was  right  in  holding  that  no  damages 
should  be  recovered  in  excess  of  the  net  injury  suffered,  and  in  pro- 
ceedhig  to  estimate  this  injury  by  deducting  from  the  gross  freight 
such  (Siarges  as  were  saved  to  the  vessel  and  such  amount  as  she 
was  able  to  earn  by  the  termination  of  the  contract  prior  to  the  time 
contemplated.   Watts  v.  Camors,  115  U.  S.  353,  6  Sup.  Ct.  91,  29 


L.  Ed.  406;  The  Gazelle,  128  U.  S.  474*  487*  9  Sup.  a.  139,  33  L. 


It  would  seem  that,  under  somewhat  analogous  conditions  at  law, 
the  rule  of  damage  is  indemnity,  or  what  the  party  has  lost.  Bank 
of  U.  S.  V.  Bank  of  Washington,  6  Pet.  8.  19,  8  L.  Ed.  299;  Fuel  Co. 
V.  Brock,  139  U.  S.  216,  220,  11  Sup.  Ct.  523,  35  L.  Ed.  151. 

While  Ward  &  Co.  have  succeeded  in  pointing  out  certain  minw 
■errors  in  respect  to  details  and  to  the  method  of  computation,  errors 
of.  that  character  may — ^rightfully  enough,  we  think — be  treated  as 
harmless  upon  the  findings  of  the  circuit  court  that  they  were  more 
than  compensated  by  errors  of  computation  in  their  favor.  On  the 
whole,  in  our  o|»nion,  the  judgment  is  rather  too  favorable  to  Ward  & 
Co.  than  othermse;  and,  had  one  question  now  urged  been  based 
upon  proper  exceptions  by  the  other  appellants,  it  is  probable  that  we 
should  have  been  called  upon  to  enhance,  rather  than  to  diminish,  the 
judgment  against  Ward  &  Co.  upon  the  whole  case.  The  position 
taken  by  the  interests  adverse  to  Ward  &  Co.  that  the  liability  of  Ward 
&  Co.  should  not  have  been  diminished  by  any  deduction  of  freight's 
contribution  to  general  average  at  least  presents  a  serious  question. 
It  is  by  no  means  clear,  however,  that  the  preliminary  opinion  of  the 
circuit  court  justified  the  commissioner's  mode  of  computation  in  his 
first  repc»t,  or  that  the  alternative  report  is  so  clearly  correct  that  we 
can  now  adopt  it ;  and  on  the  whole  we  think  that  we  cannot  fairly 
go  to  the  merits  of  this  question,  presented  here  in  the  af^ellate  court 
ioT  the  first  time.  The  report  of  a  commissioner  stands,  and  should 
stand,  in  respect  to  exceptions,  like  exceptions  at  a  jury  trial,  where 
they  should  be  taken  at  a  time  and  under  drcumstances  where  error 
can  be  easily  corrected  if  urged,  and,  if  not  urged,  should  be  treated  as 
waived.  But,  aside  from  the  analogy  of  the  practice  as  to  exceptions 
upcm  a  jury  trial  under  the  eighty-third  rule  of  practice  in  equity, 
parties  have  a  given  time  in  whidi  to  file  exceptions  to  the  report  of  a 
master,  and,  if  none  are  presented  within  that  time,  the  report  stands 
confirtned,  or,  in  other  words,  exceptions  are  waived.  Admiralty  rule 
44  contemplates  that  proceeding  before  commissioners  shall  be  under 
the  rules  which  govern  masters  m  chancery  in  equity  proceedings ;  but, 
v^ithout  regard  to  rule  44,  it  would  be  assumed  that  practice  in  respect 
tiy  a  report  df  a  commissioner  in  an  admiralty  proceeding  would  be  in 
accordance  with  practice  in  equity,  unless  otherwise  ex[n'essly  regu- 
lated     the  rules  of  admiralty.   If  the  parties  had  intended  to  rely 
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Upon  objections  to  computations  by  the  commissioner,  the  objectiMS 
and  exertions  should  have  been  distinctly  stated  upon  the  corning 
in  of  the  report,  or  at  least  upon  the  hearing  before  the  circuit  court, 
upon  the  question  as  to  its  acceptance,  to  the  end  that,  if  errors  in 
computation  were  either  apparent  or  could  be  discovered,  the  report 
should  be  recommitted  for  correction.  This  was  not  done,  nor  was 
any  objection  or  exception  in  this  regard  taken  to  the  regfulations  pro- 
mulgated by  the  circuit  court  under  which  the  master  was  to  work  out 
his  results ;  and,  so  far  as  the  record  shows,  no  exceptions  were  taken 
by  these  [Arties  to  the  computation  upon  tiie  hearing  before  the  cir- 
cuit court.  It  is  true  a  letter  was  appended  to  the  commissicmer's 
report  in  which  the  question  is  suggMted ;  but,  as  the  point  was  not 
taken  by  the  parties,  the  circuit  court  was  warranted  in  viewing  it  as 
one  which  the  parties  did  not  desire  to  press.  So  far  as  we  can  see, 
this  question  was  first  raised  upon  the  record  by  the  assignment  of 
errors,  and  such  assignment  in  no  way  presented  the  question  for  the 
circuit  court,  but  raised  it  here  for  the  first  time.  We  ttunk,  in  all  fair- 
ness to  the  parties,  that  this  question  should  be  treated  as  waived,  be- 
cause, as  alre'ady  said,  if  it  had  been  taken  upon  the  report  of  the  com- 
missioner, if  found  to  be  tenable,  it  could  have  been  easily  corrected  by 
recommittal.  While  other  parties  filed  various  specific  objections  to 
the  report,  the  parties  now  presenting  this  question  did  not  file  any 
exceptions  to  the  report  on  the  g^round  now  urged,  and,  as  a  result, 
the  cases  have  proceeded  upon  other  Hues  for  several  years;  and  we 
think  it  would  assuredly  be  unfair  to  the  various  interests,  and  to  the 
court  as  well,  to  disturb  the  findings,  the  calculations,  and  the  decrees 
by  allowing  this  question  to  be  raised  as  an  original  question  in  this 
court  at  this  late  day.  The  error  is  not  so  manifestly  ai^>arait,  and 
injustice  on  the  whole  case  is  not  so  dear,  as  to  require  our  inter- 
ference with  the  computations  in  this  case  in  respect  to  a  question 
raised  as  this  question  is. 

The  manifold  assignments  of  error  by  the  different  parties  under  the 
various  appeals  are  largely  constructed  upon  the  particular  theory 
of  each  party  as  to  the  rights  and  obligations  resulting  from  the  aban- 
donment at  sea  and  the  subsequent  salvage  of  vessel  and  cargo.  Many 
of  the  alleged  errors  relate  to  matters  of  discretion,  others  to  just  and 
reasonable  expedients  necessitated  by  the  peculiar  and  exceptional 
situation  of  these  cases,  others  are  pecunianty  inconsequential,  while 
others  are  frivolous.  Of  these  minor  assignments  of  error,  many  of 
which  may  be  said  to  be  subsidiary  to  the  particular  view  of  the  differ- 
ent parties  in  respect  to  the  substantive  right  involved  in  the  main 
contention  relative  to  the  effect  of  the  abandonment  of  the  vessel  at 
sea,  and  their  rights  and  interests  thereunder,  we  only  feel  called  upon 
to  say  that  we  are  not  satisfied  that  any  of  the  details  of  the  course 
adopted  by  the  circuit  court  involved  error  which  would  justify  this 
court  in  reversing  its  action ;  but,  on  the  contrary,  we  are  satisfied 
that  the  cases  were  disposed  of,  on  the  whole,  with  substantial  justice 
to  all  interests. 

It  only  remains,  therefore,  to  deal  with  the  questions  relating  to  the 
consolidation  of  the  various  proceedings,  and  to  the  power  and  duty 
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of  the  court  in  respect  to  the  attHude  which  Darrach  and  Ward  & 
Co. -sustained  thereto. 

The  liehts  and  interests  of  the  various  parties  hy  reason  of  their 
divente  oaims  in  respect  to  the  disaster  at  sea  and  in  respect  to  the 
various  proceedings  relating  thereto  which  were  pending  in  the  district 
and  circuit  courts  were  involved  in  the  intricacies  of  an  inextricable 
legal  tangle^  and  we  have  no  doubt  of  the  power  of  the  circuit  court  to 
conscdidate  the  proceedings  in  question^  or  of  the  wisdom  of  such 
action.  Indeed,  it  is  difficult  to  see  that  the  controversy  could  have 
otherwise  been  a4jttsted  without  subjecting  the  parties  and  their  inter- 
ests to  nnwamntable  expense  and  interminable  delay.  There  seems 
to  be  no  limit  upon  the  power  of  the  court,  in  the  exerdse  of  a  sound 
discretion,  to  consolidate  different  cases  pending  in  the  same  court  and 
relating  to  the  same  subject-matter  where  justice  can  be  administered 
more  speedily  and  less  expensively  through  such  consolidation,  and 
the  duty  of  the  court  to  order  sudi  consolidation  would  seem  to  be 
plain  when  no  individual  interests  will  be  prejudiced,  and  when  all 
interests  will  be  beneficially  subserved  by  thus  speeding  an  ultimate 
ascertainment  and  establishment  of  the  several  rights. 

The  court  having  jurisdiction  of  the  subject-matter  in  controversy. 
Ward  &  Co.,  through  Bradford  Darrach  and  others,  submitted  them- 
selves ^o  its  jurisdiction,  and,  having  thus  interposed  for  the  purpose 
of  having  their  rights  relative  to  the  subject-matter  ascertained  and 
established,  and  having  for  that  purpose  thus  voluntarily  attached 
themselves  to  and  interrupted  the  course  of  the  proceedings  between 
other  parties,  they  were  in  for  all  purposes,  and  the  court  unquestion- 
ably had  power  not  only  to  deal  with  the  particular  righto  which  Ward 
Sc  Co.  asserted  in  their  own  behalf,  but,  upon  proper  incidental  and 
auxiliary  proceedings,  to  deal  with  sdl  die  rig^  and  all  the  conse- 
quences which  sprung  from  or  naturally  and  reasonably  followed  their 
interruption  of  the  further  prosecution  of  the  voyage  and  from  their 
interposition  in  respect  to  the  adjustment  of  the  various  rights.  Ward 
v.  Todd,  103  U.  S.  327,  26  L.  Ed.  339;  Ober  v.  Gallagher,  93  U.  S. 
199,  23  L.  Ed.  829. 

It  is  M  no  consequence  whether  they  were  or  were  not  strictly  in- 
terveners or  cross  libelants.  They  were  in  with  their  libel  against  the 
cargo  in  rem  for  possession,  and  with  their  claim  in  the  salvage  suit 
for  a  delivery  of  the  cargo  upon  stipulation;  while  Andreasen,  the 
master,  also  had  his  libel  against  the  cargo  and  the  owners  of  it  for  the 
payment  of  freight  and  general  average.  The  subject-matter  and  the 
parties  all  being  thus  before  the  court,  either  upon  personal  notice  or 
upon  notice  to  their  proctors  of  record,  there  is  no  known  reason  why 
the  rights  should  not  all  be  ascertained  and  established.  Such  course 
avoids  circuity  of  action  and  multiplicity  of  process,  and  the  modem 
rule  of  practice  not  only  permits  it,  but  convenience  and  justice  require 
that  it  should  be  so. 

Several  of  the  parties — perhaps  all — suffered  by  reason  of  the  fenced 
sale  of  the  cargo  in  a  disadvantageous  port,  and  those  other  than  the 
cargo  owners  who  have  suffered  by  such  sale  urge  that  the  award 
against  the  cargo  owners  should  be  for  the  true  value  of  the  cargo. 
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rather  than  the  net  proceeds  of  the  sale  thereof.  There  are  strong  rea- 
sons why  the  cargo  owners  should  be  held  for  the  value  of  the  prop- 
erty. Their  interference,  even  under  the  regular  forms  of  maritime 
procedure,  was  unwurantable  and  inexcusable  under  the  circumstan- 
ces. Such  interference  operated  to  interrupt  a  voyage  which  should 
and  would  otherwise  have  been  completed.  But  the  claim  of  the  ca^ 
owners  of  their  right  to  take  possession  of  the  cargo  at  the  port  of 
refuge  and  terminate  the  voyage  was  asserted  through  regular  process, 
which,  under  the  rules  and  practice  of  admiralty,  threw  the  property 
into  the  custody  of  the  district  court ;  and,  the  sale  being  a  public  sale 
upon  order  and  in  an  open  court,  we  have  difficulty  in  finding  grounds 
upon  which  to  hold  the  cai^  owners  for  or  on  account  of  the  cargo 
in  a  sum  greater  than  the  net  proceeds  of  the  sale,  which  was  the  ba^ 
adopted  by  the  circuit  court. 

The  rights  of  the  parties  were  in  litigation,  and  the  sale  of  the  cargo 
was  under  the  forms  of  law  and  upon  the  ascertained  necessity  of  pro- 
tecting the  property,  not  because  it  was  perishable,  not  because  it  was 
deteriorating  in  value,  but  in  the  sense  of  saving  the  absorbing  expense 
incident  to  custody,  and  in  the  supposed  interest  of  whatever  party 
should  establish  the  right  to  realize  from  it.  And,  though  the  order 
of  sale  did  not  settle  the  ultimate  and  substantive  rig^its  of  the  parties, 
and  though  it  worked  an  injusti^,  we  do  not  see  our  way  dear,  under 
the  drcumstances,  to  hold  the  psuties  whose  proceeding  precipitated 
the  sale  liable  in  respect  to  the  cargo  beyond  the  proceeds  realized 
from  the  public  sale  under  the  forms  of  law  and  upon  the  order  <rf  the 
district  court,  in  whose  custody  the  property  then  was. 

On  the  whole,  our  condusion  is  that  the  decree  of  the  drcnit  court 
should  be  affirmed. 

The  decree  of  the  circuit  court  it  affirmed,  without  costs  in  this  court 
to  cither  of  the  parties. 
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No.  4478. 

1.  MuiQiooa  PBOSKCtmoN— Probablb  Ca0s»— Maucb— Bubdbv  or  Pboof. 

In  an  action  for  maUdoua  pnwecntlon,  plaintiff  has  tbe  burden  of 
Bbowlsff  both  tbat  defendant  Old  not  hare  probable  cause  and  that  It 
acted  wltb  malice. 
8.  Bahb— 'Probable  CADtn*— •DBFinrrroK. 

"Probable  cause"  meau  reasonable  cause  to  btileve  that  plaintiff  was 
^Ity,  based  on  facts  and  drcumstanceB  snfllelent  In  tbeaciBelTea  to  In- 
doce  snch  belief  In  an  ordinary  person. 
8.  Sahb— Etfrct  of  Malioe  Alosb. 

If  defendant  bad  probable  cause.  It  would  make  no  difference  tbat  It 
acted  with  malice. 
4  Baxb— Pbbsomption  op  Malice. 

Malice  may  be  infored  from  the  absence  of  probaUe  cause, 

&  SaU— OOMKlTlCBnT  OF  PLAINTIFF  BEFORE  MAeiSTBATK— £mcr. 

A  Judgment  of  a  magistrate,  finding  that  tbore  was  probable  causa  for 
beUeying  plaintiff  guilty,  and  binding  him  orer  to  await  the  action  of  tbe 
grand  Jury,  cmstltutea  prima  facie  erldence  of  probable  cause. 
8  Sahb— lexoBiKo  oir  Biu.  or  Gbakd  JuRT—EFracr. 

Tbe  Ignoring  \rf  tbe  grand  Jury  of  the  bill  against  pbdntlff  eonstltntes 
prima  fBde  erldtaiee  of  want  of  probable  cause. 

7.  Bavb— QuBarioN  for  Jurt. 

Tbe  question  as  to  whlcb  of  the  two  prima  fade  eases  has  the  greatw 
weight  is  for  the  Jury. 
&  Same— ADTtcR  of  PRoescuTtNO  Attornbt— Effect. 

If  defendant's  agoits  and  attorney  before  making  the  complaint 
against  plaintiff  mbde  a  full  and  fair  discloeure  of  all  tbe  facts  In  their 
possession,  and  which  they  could  reasonably  obtain,  to  the  prosecuting 
attoniey,  and  were  advised  by  blm  that  a  crime  had  been  committed, 
and  tbat  Oere  was  probable  cause  to  bdleve  defendant  gnilty.  and  If 
the  prosecuting  attorney  himself  drew  the  complaint,  i^lntlfl  would 
have  probable  cause,  and  would  not  be  liable  fw  malidoos  prosecution. 

8.  Samb— PaosBOiTTioM  Uhobr  Ikapplicablb  Statute. 

*  Hie  fact  that  tbe  statute  under  which  plaintiff  was  presented  did.  not 
afford  an  authority  for  his  pnnlshment  WMld  not  alcmo  tender  d^endant 
liable  for  malldons  prosecution. 
10.  Sahb — Hbasure  of  Damaqes. 

In  estimating  the  damages  caused  by  a  malicious  prosecutioD,  the  Jury 
may  consider  loss  of  time  and  expenditure  of  money  by  aecused  In  his 
defense,  and  any  Injury  to  his  rotation,  character*  standing,  or  fodlnga 
directly  occasl<med  by  tbe  otlm  party's  wrong. 

Chester  H.  Krum  and  A.  G.  Hirsch,  for  plaintiff. 

Gardiner  I*athrop,  Adiel  Sherwood,  and  S.  W.  Moore,  for  defendant. 

ADAMS,  District  Judge  (charnt^  i?^)*  been'  brought 

here,  as  an  important  and  valuable  auxiliary  of  this  court,  to  aid  it  in 
the  administration  of  justice,  and  you,  as  well  as  the  judge  of  this 
court,  have  taken  an  oath,  to  administer  justice  with  an  even  hand,  to 
the  rich  and  to  the  poor,  to  the  high  and  to  the  low,  alike. 

Now,  in  entering  upon  the  consideration  of  your  verdict  in  this  case, 
you  must  at  the  outset  recall  your  duty  as  well  as  the  oath  you  have 
taken,  and  at  once  compose  yourself  to  treat  this  case,  so  Uir  as  the 
rifi^ht  of  recovery  is  concerned,  as  you  would  if  the  case  were  between 
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two  individuals,  irrespective  altogether  of  the  amount  of  wealth  of  one 
or  the  poverty  of  the  other.    So  much  by  way  of  preface. 

And  now  I  will  give  you,  as  clearly  and  distinctly  as  I  am  able,  the 
legal  principles,  as  well  as  the  issues  of  fact,  which  are  involved  in  this 
trial.  This  is  a  suit,  as  you  are  already  advised,  instituted  by  the  plain- 
tiff to  recover  damages  for  an  alleged  malidous  prosecution  of  himself 
by  the  defendant.  The  undisputed  facts,  as  shown  by  the  proof  in  the 
case,  show  that  in  January,  1898,  the  defendant  railway  company,  after 
having  discovered  that  a  considerable  ntunber  of  its  railroad  coupon 
tickets  had  been  so  altered  from  what  they  were  reported  to  the  com- 
pany ais  having  been  sold  as  to  entitle  the  holder  to  transportation 
over  a  much  greater  distance  than  that  for  which  payment  had  been 
made  to  the  company,  and  suspecting  this  state  of  facts,  and  having 
been  so  informed  thereof,  the  defendant  caused  complaint  to  be  locked 
before  an  examining  ma^trate  at  St.  Joseph,  Mo.,  charging  the  fiaaor 
tiff  in  this  case  with  having;  so  altered  said  tickets  and  sold  the  same, 
and  thereby  with  havine  violated  the  provisions  of  section  3573  of  the 
Revised  Statutes  of  the  state  of  Missouri.  This  section  reads  as 
follows : 

"If  any  person  In  the  empl<^  of  any  railroad  company,  whether  sttch  cwn- 
pany  be  Incorporated  by  this  or  any  other  state  or  the  United  States,  shall 
fraudnlently  neglect  to  cancel  or  retnrn  to  the  proper  officer,  agent  or  com- 
pany any  coupon  or  other  railroad  ticket  with  Intent  to  pwmlt  the  same  to 
be  used  In  fraud  or  to  the  Injury  of  any  sneb  company,  or  If  any  penoi 
shall  embessle  any  such  coupon  or  otber  railroad  ticket,'  or  aball  fnudntentiy 
sell  or  p,at  In  circulation  any  such  ticket,  the  pttson  so  offending  shall  npoa 
conviction  thereof,  be  pnnlshed  by  Imprisonment  In  the  penitentiary  not  ex- 
ceeding five  years,  or  by  a  fine  of  not  more  than  on&  hundred  dollars,  or  by 
Imprisonment  In  the  cotml7  Jail  not  eicceedlng  six  monthf,  or  by  botti  mdi 
One  and  Imprisonment" 

The  complaint,  as  made  against  the  plaintiff  in  this  case,  is  a  charge 
of  having  sold  and  put  in  circulation  a  certain  railroad  ticket,  exactly 
in  the  language  of  this  section  3573,  and  I  call  attention  to  this  at  the 
present  time,  on  account  of  the  argument  just  made  with  respect  to 
the  meaning  of  this  particular  action  of  the  defendant  conapany.  It  is 
stated  by  counsel  that  the  charge  was  the  altering  of  a  rauroad  ticlot 
only.  The  charge  as  made  by  the  agent  of  the  defendant  company 
was  not  that.  The  charge  found  in  the  affidavit  filed  before  the  magis- 
trate is  simply  this:  that  the  defendant  feloniously  and  fraudulently 
did  sell  and  put  in  circulation  a  certain  railroad  ticket.  It  makes  no 
difference,  for  the  purposes  of  this  case,  what  the  justice  of  the  peace 
afterward  added  in  issuing  the  warrant.  The  charge  made  by  the 
agent  was  in  the  language  of  the  statute.  Whatever  may  have  been 
the  subsequent  action  of  the  magistrate  is  immaterml  for  your  pr^ent 
inquiry.  You  are  now  considering  what  the  defendant  did  and  what 
its  responsibility  is  therefcM*.  It  a^^ars,  further,  gentlemen,  firom  the 
proof,  that  the  plaintiff  was  arrested  upon  a  capias  issued  upon  the 
complaint  so  made  by  one  of  the  defendant's  agents  before  this  magis- 
trate ;  and  after  some  intermediate  proceedings  in  St.  Louis,  where 
the  arrest  was  first  made,  the  plaintiff  was  brought  before  the  magis- 
trate for  examination,  with  a  view  and  for  the  purpose  of  ascertaining 
whether  an  offense  had  been  committed,  and  whether  there  was  sndi 
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reasonable  ground  to  believe  that  the  plaintiff  had  committed  the  of- 
fense as  warranted  holding  the  plaintiff  to  av^ait  the  action  of  the  next 
coming  grand  jury.  It  ft^her  appears  that  a  full  hearing  was  had  be- 
fore this  magistrate,  at  which  the  plaintiff,  as  well  as  the  state,  was 
represented  by  counsel,  and  that  as  a  result  of  this  examination  it  was 
adjudged  by  the  magistrate  that  an  offense  had  in  fact  been  committed, 
and  that  there  was  reasonable  ground  to  believe  that  the  plaintiff  was 
gfuilty  of  the  offense  as  charged,  and,  as  a  necessary  result  of  such  find- 
ing by  the  magistrate,  the  plaintiff  was  bound  over  to  await  the  action 
of  the  next  grand  jury.  It  further  appears  that  at  the  next  session  of 
the  grand  jury  of  Buchanan  county  the  case  was  brought  to  the  atten- 
tion of  that  body,  but  that  body  ignored  the  bill,  and  the  plaintiff  was 
dischai^ed.  The  prosecution  was  thereby  ended.  This  suit  is  now 
instituted  by  the  plaintiff  to  recover  damages  from  the  defendant, 
alleged  to  have  been  sustained  by  him  by  reason  of  this  proceeding. 

To  entitle  the  plaintiff  to  recover  in  this  action,  the  burden  of  proof 
rests  upon  him  to  satisfy  you  by  a  preponderance  of  the  evidence  of 
two  facts :  First,  that  the  defendant  company,  at  the  time  of  lodging 
the  complaint  against  him,  did  not  have  reasonable  or  probable  ground 
to  believe  that  the  plaintiff  in  this  case  was  guilty;  second,  that  the 
defendant  instituted  the  charge  against  him  with  malice.  . 

If  you  find  from  the  evidence,  by  the  measure  of  proof  which  I  have 
already  indicated^ — that  is,  by  a  preponderance  of  the  proof, — that  tlie 
defendant  so  instituted  the  prosecution  without  reasonable  or  probable 
cause  and  maliciously,  then  the  plaintiff  is  entitled  to  a  verdict  in  this 
case.  If,  on  the  other  hand,  you  find  that  the  defendant  had  reason- 
able or  probable  cause  to  believe  that  the  plaintiff  was  guilty  or  that 
the  defendant  did  not  institute  the  proceedings  maliciously,  your  ver- 
dict must  be  for  the  defendant.  - 

In  determining  these  issues  there  are  certain  well-recognized  rules 
of  law  which,  when  understood  by  you,  will  be  of  considerable  aid  to 
you,  and  which  in  reaching  your  conclusion  it  is  incumbent  upon  you 
to  observe:  First.  "Probable  cause,"  as  here  used,  means  simply  this : 
A  reasonable  ground  to  believe  that  the  plaintiff  was  guilty,  based  upon 
facts  and  circumstances  sufficiently  strong  in  themselves  to  induce 
such  belief  in  the  mind  of  an  ordinarily  prudent  person.  Second.  If 
you  find  that  the  defendant  had  such  probable  cause  for  believing  the 
plaintiff  guilty,  no  malice,  however  distinctly  proved,  will  render  the 
defendant  liable ;  that  is,  if  the  defendant  had  probable  cause  for  be- 
lieving him  guilty,  it  does  not  make  any  difference  with  how  much 
malice  it  may  have  acted.  Third.  If  you  believe  that  there  was  no 
sach  probable  cause  for  believing  the  plaintiff  guilty  of  the  offense 
charged,  you  are  at  liberty  therefrom — that  is,  from  the  absence  of 
reasonable  or  probable  cause — ^to  infer  malice.  In  other  words, 
"malice,"  as  employed  in  the  instructions  which  the  court  is  now  <jiving 
you,  does  not  necessarily  mean  ill  will,  hatred,  or  any  active  expression 
of  such  emotions,  but  only  a  wrongful  act  done  intentionally,  without 
legal  justification  or  excuse.  Therefore  it  is  that  the  intentional  com- 
mencement of  a  criminal  prosecution  against  one  without  probable 
cause  entitles  a  jury  to  infer  the  requisite  malice  to  maintain  the  action 
for  malicious  prosecution.  Inasmuch  as  the  hearing  before  the  magis- 
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trate  (now  having  reference  to  the  hearing  which  was  had  before  the 
magistrate  at  St.  Joseph)  was  for  the  express  purpose  of  inquiring 
into  the  existence  of  probable  cause,  and  inasmudi  as  in  this  case  such 
inquiry  was  made,  which  resuhed  after  a  full  hearing  on  the  merits, 
in  the  conclusion  and  judgment  of  the  magistrate  that  there  was  such 
probable  cause^  this  judgment  of  the  magistrate  constitutes  in  taw 
prima  fade  evidence  of  such  fact,  namely,  probable  cause  to  believe 
that  the  plaintiff  was  guilty,  for  all  purposes  of  this  case  which  you 
are  now  trying.  By  "prima  facie  evidence,"  gentlemen  of  the  jury,  is 
meant  that  degree  of  proof  which,  in  the  absence  of  satisfactory  re- 
butting  proof,  will  justify  you  in  concluding  that  the  defendant  had 
probable  cause  to  believe  the  plaintiff  guilty. 

Again,  the  ignwing  the  bill  by  the  grand  jury  of  Buchanan  county 
affords,  when  taken  by  itself,  prima  facie  evidence  of  want  of  i»^b^le 
cause.  Thus,  you  will  observe,  is  created  for  your  consideiadon  in 
this  case  an  apparent  conflict  in  two  presumptions,  or  what  the  lawyers 
recognize  as  jn-ima  facie  cases,  and  the  court  has  concluded  to  leave 
these  two  presumptions  or  prima  fade  cases  to  you  for  sur'i  considera- 
tion and  weight  as,  under  aU  the  evidence,  you  in  your  better  judgment 
see  fit  to  give  them,  with  the  remark,  however, — and  I  do  not  refrain 
from  making  such  remark, — that  it  seems  to  the  mind  of  the  court  that 
the  condusion  reached  by  the  magistrate,  considering  the  legal  char- 
acter, scope,  and  significance  of  the  proceedings  before  the  two  bodies 
in  question,  is  entitled  to  greater  consideration  than  the  discharge 
by  the  grand  jury;  and  this  for  the  following  reasons:  The  hearuig 
before  the  magistrate  is  essentially  a  proceeding  to  determine  the  very 
issue  now  presented,  namely,  the  existence  or  nonexistence  of  probable 
cause.  It  permits  evidence  on  both  sides,  the  appearance  of  counsel 
for  the  accused,  the  examination  and  cross-examination  of  the  wit- 
nesses, and  the  full  and  unrestrained  opportunity  for  ascertaining  the 
truth;  while,  on  the  other  hand,  the  proceeding  before  a  grand  jury 
is  secret  in  its  character, — affords  no  opportunity  for  public  inspection 
or  criticism  of  its  work  or  conclusion  reached.  It  hears  evidence 
only  on  the  part  of  the  state,  and  has  it  in  its  power  to  determine 
whether,  irrespective  of  the  proof  of  probable  cause,  it  is  for  the  best 
interests  of  the  public  to  present  the  accused  for  trial,  to  a  trial  court 
It  seems  to  me  that,  on  thus  comparing  the  two  proceedings,  a  finding 
of  probable  cause  by  the  magistrate,  with  the  accused  and  his  rounsel 
having  a  full  opportunity  to  be  heard  in  his  defense,  is  more  persuasive 
on  the  question  of  probable  cause  than  the  action  of  the  grand  jury, 
as  already  stated.  But,  whatever  may  be  my  personal  views  of  the 
relative  weight  and  significance  of  these  two  presumptions,  I  leave  the 
whole  determination  thereof  to  you,  as  the  sole  judges  of  the  facts 
of  the  case. 

Again,  whatever  may  be  your  conclusion  as  to  the  relative  force  of 
these  presumptions  taken  by  themselves,  you  may  and  should  consider 
all  the  other  facts,  evidence,  and  circumstances  surrounding  the  case, 
and  any  and  all  reasonable  inferences  dedudble  therefrom,  and  from 
them  all  determine  whether  the  defendant  did  have  reasonable  ground 
to  believe  the  plaintiff  guilty  at  the  time  of  the  filing  of  the  conq^Iaint 
against  him  bdore  the  mag^trate  at  St.  Joseph,   It  will  be  your  duty 
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tn  considering  this  other  phase  o{  the  case  to  take  all  such  focts  and 
circumstances  as  appear  in  evidence,  tc^ethcr  with  any  and  all  reason- 
able inferences  and  deductions  therefrom,  together  with  the  presump- 
tions to  which  I  have  allutted,  and  give  to  uiem  all  such  weight  and 
consideration  as  your  better  judgment  dictates,  and  to  determine  from 
them  all  the  primary  issue,  and  the  most  important  issue  involved  in 
this  case,  which  is,  as  I  have  ab-eady  stated,  the  issue  of  probable  cause. 

Now,  gentlemen,  independent  of  any  and  all  presumptions  arising 
from  the  action  of  the  examining  magistrate  or  of  the  grand  jury, 
what  do  you  think  the  facts  of  the  case,  as  disclosed  by  the  evidence, 
signify?  Are  they  or  are  they  not  suffident,  in  your  mind,  to  have 
warranted  a  reasonably  prudent  penon  to  believe  the  plaintiff  guilty? 
Counsel  have  critically  analyzed  all  such  facts,  and  have  called  your 
attention  to  every  possible  phase  of  them,  and  I  do  not  deem  it  neces- 
sary to  comment  further  on  them  myself.  If,  in  your  opinion,  they 
are  of  such  character  and  force  as  to  have  justified  a  reasonably  pru- 
dent and  cautious  person  in  believing  the  plaintiff  guilty  of  the  offense 
charged  against  hun,  then,  entirely  independent  of  any  and  all  other 
considerations,  you  must  conclude  that  the  defendant  had  probable 
cause  to  believe  the  plaintiff  giulty,  and  there  can  be  no  recovery  in 
this  case. 

In  addition  to  this,  there  is  an  entirely  different  phase  of  the  case. 
It  of  course  centers  npon  the  primary  issue,  probable  cause  or  want 
of  probable  cause,  but  it  is  entirely  difTerent  from  that  which  I  have 
been  considering.  Inasmuch  as  the  issue  you  are  now  trying  is  not 
whether  the  plaintiff  was  in  fact  guilty  or  not  guilty  of  the  offense  with 
which  he  was  charged,  but  is  simi^y  the  question  whether  the  defendant 
when  instituting  Uie  prosecution  against  the  plaintiff  acted  with  the 
honest  belief  (that  is  all)  that  he  was  guilty,  and  upon  facts  and  circum- 
staiKes  which  afforded  to  the  defendant  a  reasonable  ground  for  such 
beli^,  it  becomes  necessary  for  you  to  consider  the  evidence  relating 
to  the  submission  of  this  matter  to  counsel,  and  the  advice  of  counsel 
with  respect  to  the  defendant's  duty  in  the  premises. 

The  laws  of  the  land,  gentlemen,  should  never  be  so  construed  or 
administered  by  the  courts  as  to  discourage  or  deter  our  citizens, 
through  fear  of  civil  actions  against  them,  from  bringing  offenders 
against  the  law  to  the  bar  of  the  courts  for  trial.  Accordingly,  the  law 
has  wisely  declared  that  if  any  person  or  persons,  having  reason  to 
suspect  any  one  to  be  euilty  of  a  violation  of  the  law,  communicates 
an  the  facts  known  to  hun,  or  which  in  the  exercise  of  reasonable  care 
he  could  have  ascertained,  to  the  duly  constituted  public  official, 
charged  with  the  duty  of  prosecuting  offenders,  and  if  such  official, 
possessed  of  such  knowledge,  advise  that  an  offense  has  been  commit- 
•  ted,  and  that  there  is  reasonable  ground  for  belief  that  the  person  sus- 
pected has  committed  the  offense,  such  person  or  persons  may,  with 
perfect  impunity,  put  the  machinery  of  the  law  in  motion  to  secure 
that  one's  trial  before  an  impartial  tribunal,  and  not  only  may  they  do 
it  with  impunity,  but  as  good  citizens,  solicitous  for  the  public  welfare, 
it  becomes,  in  the  opinion  of  the  ccnut,  their  bounden  duty  to  do  so. 
The  court,  therefore,  charges  you  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  before  the  making  of  the  complaint  against  the 
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[daintiff  by  th«  defendant's  agent  Burdge,  he  and  other  agents  of  the 
defendant,  including  the  defendant's  local  attorneys,  made  a  full  and 
fair  disclosure  of  the  facts  in  their  possession,  or  which  they  might 
by  the  exercise  of  reasonable  diligence  have  had  in  possession,  relating 
to  the  alleged  fraudulent  disposition  of  its  railroad  tickets  and  plain- 
tiff's connection  therewith,  to  W.  B.  Norris,  prosecuting  attorney  of 
Buchanan  county,  and  that  thereupon  said  Norris  advised  that  a  crime 
had  been  conunitted,  and  that  there  was  probably  cause  to  believe  the 
plaintiff  guilty  thereof,  and  that  said  prosecuting  attorney  then  him- 
self drew  the  complaint  sworn  to  by  the  defendant's  agent  Burdge, 
upon  which  the  warrant  was  issued  under  which  the  plaintiff  was  ar- 
rested, the  jury  are  instructed  that  such  facts  constitute  prcAable  cause 
for  the  defendant's  action  in  making  such  ccmti^int,  and  the  verdict 
must  be  for  the  defendant. 

So  much  has  been  said,  gentlemen  of  the  jury,  by  cotmsel  with  re- 
spect to  the  true  meaning  of  section  3573  of  the  Revised  Statutes  of 
Missouri,  which  I  have  already  read  to  you,  that  the  court  deems  it 
prop.er  to  call  your  attention  to  its  true  relation  and  bearing  on  this 
case.  It  probably  is  true,  and  the  court  so  declares,  that  this  section 
of  the  law  to  which  I  have  referred  did  not  afford  an  authority  for  the 
punishment  of  the  plaintiff  in  this  case  for  the  offense  with  which  he 
was  charged;  and  if  the  defendant's  agents  knew,  or  in  the  exercise  of 
reasonable  caution  should  have  known,  such  infirmity,  and  notwith- 
standing such  knowledge  proceeded  to  make  the  complaint  in  question 
and  inaugurated  the  proceedings  against  the  plaintiff,  you  would  be 
justified  in  findmg  that  they  so  actra  without  probable  cause;  but  if, 
on  the  other  hand,  they  did  not  know  of  the  inapi^icability  of  the 
law,  or  if  by  reasonable  inquiry  they  could  not  have  known  of  its  in- 
applicability, it  has  no  bearing  on  this  case  whatsoever.  It  seems 
to  the  court  that  the  defendant's  agents,  not  being  lawyers  or  learned 
in  the  law,  could  not  be  reasonably  required  to  do  more  than  to  fairiy 
and  fully  submit  the  facts  of  the  case  to  cotmsel  of  the  state,  and.  if 
no  such  infirmity  was  suggested  to  them  prior  to  makii^  the  affidavit 
in  question,  the  defendant  cannot  be  constructively  held  to  any  of  the 
consequences  arising  from  the  inapplicability  of  the  statute  in  ques- 
tion. It  is  oftentimes,  gentlemen,  as  you  have  doubtless  observed  in 
your  experience  here  and  elsewhere,  either  as  jurors  or  possibly  liti- 
gants, a  matter  of  grave  difficulty  and  uncertainty  on  the  part  of 
learned  counsel,  and  often  on  the  part  of  the  courts,  to  interpret  accu- 
rately the  statutes  and  laws  of  the  land.  Much  greater  is  this  diffi- 
culty and  uncertainty  when  the  task  is  undertaken  by  laymen  or  the 
ordinary  business  man,  who  rely  upon  their  attorneys  and  upon  the 
courts  for  the  true  interpretation  of  statutes.  Considering  what  has 
been  said  in  argument  by  counsel,  it  seems  to  me  proper  to  camioo  • 
you  with  respect  to  the  legitimate  scope  and  bearing  of  the  act  and 
conduct  of  defendant's  agents  in  St.  Louis,  connected  with  the  arrest 
of  the  plaintiff  in  this  city.  Whether  their  conduct  was  harsh  or  in- 
considerate toward  the  plaintiff — as  to  which  it  is  unnecessary  to  make 
observation— cannot,  in  and  of  itself,  have  any  bearing  on  the  issue  of 
probable  cause  for  instituting  criminal  proceedings  in  St.  Josq>h,  bf 
filing  a  complaint  before  the  magistrate  there,   'nie  issue  of  probabte 
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cause,  gendemea.  must  be  detennined  by  the  facts  and  circumstances 
as  they  existed  then, — that  is  to  say,  at  the  time  when  this  affidavit 
was  made  in  St.  Joseph,  for  it  was  then,  and  only  then,  that  the  defend- 
ant in  this  case  put  the  machinery  of  the  law  m  motion  which  re- 
sulted in  plaintiff's  prosecution ;  these  facts  and  circumstances,  I  say, 
as  they  existed  at  that  time,  aided  by  the  presumption  arising  from  the 
action  of  the  examining  magistrate  and  the  grand  jury,  which  have 
already  been  considered  by  you  in  determining  the. issue  of  probable 
cause. 

You  are  the  sole  judges,  gentlemen,  of  the  facts  of  this  case,  and 
whatever  may  be  the  suggestions  of  the  court  concerning  them,  or  any 
of  them,  or  of  the  inferences  which  may  arise  from  them,  you  are  to 
take  sudi  suggestions  for  what,  in  your  judgment,  they  are  worth,  and 
give  them  such  consideration  as  to  you  they  seem  entitled,  but  what- 
ever directions  are  now  given  you  concerning  the  law  of  this  case  you 
are  to  receive  as  conclusive  directions  controlling  your  judgment.  If, 
04  the  whole  case^  you  should  conclude  to  find  a  verdict  for  the  plain- 
tiff, you  should  assess  his  damages  in  such  sum  as  will  reasmiably 
compensate  him  for  the  loss,  injury,  and  damage  sustained  by  him. 
In  airiving  at  this  conclusion,  you  should  consider  any  loss  of  time 
and  expenditure  of  money  in  the  defense  of  himself ;  any  injury  to  his 
reputation,  character,  standing,  or  feelings  directly  brought  about  by 
the  wrong  of  the  defendant, — not  exceeding,  however,  the  amount 
claimed  in  the  petition. 

There  will  be  two  forms  of  verdict  prepared  for  you, — one  for  the 
plaintiff  and  one  for  the  defendant, — and  they  are  already  prepared. 
You  can  take  them,  and  I  will  hear  counsel  on  the  question  of  excq>- 
tions. 


BA»milPPT8— PBBrERBHCM— SPRRKHDKH— KBT  InCBBABB  OV  InDBBTBDHBU. 

Banknipt  stockbrokers  four  months  bef<n%  adjudication  owed  a  cue 
tomer  $1,680.  Thereafter  tiiey  were  employed  by  lilm  to  pnrcbase  and 
carry  stocks  on  a  margin,  receiving  from  htm  conelderable  sums  of 
money,  and  paying  to  him  considerable,  bat  lesser,  sums  as  profits  on 
taifl  operatlonB.  At  the  date  of  the  adjudication  they  owed  him  $6,500. 
Sel^  that,  though  the  relation  betweea  the  broker  and  the  customer  was 
anomaloaa,  no  injustice  was  done  by  treating  them  In  the  case  at  bar  as 
debtor  and  creditor,  and  the  effect  of  the  transactions  having  been  to 
Increase  the  net  Indebtedness  to  the  customer,  and  presamably  to  Increase 
the  bankmpf ■  estate,  the  customer  did  not  have  to  snrrraider  the  pay- 
ments made  to  talm  within  tlie  fonr  months  to  entitle  him  to  prove  Us 
claim. 

In  Bankruptcy. 

Walter  N.  Buffum,  for  creditor. 
Kdward  C.  Bradlee,  trustee,  pro  se. 


I^OWELL,  District  Judge.  The  bankrupts  were  stockbrokors. 
The  creditor  who  seeks  to  prove  was  their  customer.   Four  months 
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before  adjudication,  viz.,  on  July  2,  1901,  the  bankrupts  owed  the 
creditor  $1,550.  Thereafter  they  were  employed  by  him  to  ^wrchase 
and  carry  stocks  on  a  margin.  At  times  he  paid  them  considerable 
sums  of  money,  and  at  other  times  they  paid  considerable  but  smaller 
sums  to  him  as  profits  on  his  operations.  The  last  of  their  payments 
to  him  was  subsequent  to  the  kist  of  his  payments  to  them.  At  the 
date  of  the  adjudication,  November  2,  1901,  they  owed  him  about 
$6,500.  The  trustee  disputes  the  creditor's  right  to  prove  this  debt 
without  the  surrender  of  the  alleged  preferential  payments.  It  was 
admitted  that  the  bankrupts  were  insolvent  on  and  after  July  2d. 
There  was  no  proof  that  the  creditor  knew  this. 

It  a[q)ear8  to  me  that  the  case  at  bar  is  governed  by  Dickscm  v. 
Wyman,  49  C  C.  A.  574,  iii  Fed.  726.  There  the  court  said: 

"It  Is  beyond  all  reason  to  bold  because  a  creditor  has,  tn  the  oFdinor? 
course  of  business,  during  the  four  months  preceding  bankmptcy,  received 
payments  which,  under  some  circumstances,  might  operate  as  a  preferaice 
In  some  views  of  the  law.  that  that  fact  can  be  held  to  bar  the  [voof  of  ttls 
claim,  when,  looking  at  all  the  transaetlcaia  together,  tSiaj  demonateitB^  not 
only  that  th^  wcm  without  any  intention  to  acquire  any  unjust  preference, 
but  also  that  they  have  Increased  the  net  Indebtedness  to  the  creditor,  and 
correeptmdlngly  Increased  the  bankrupt's  estate.  In  order  to  avoid  so  on- 
reasonable  a  result  we  might  say  that  all  the  transactions  covered  by  the 
account  current  should  be  r^arded  as  {me,  so  that  It  could  not  be  held  that 
the  effect  of  the  payments  was  to  enable  tlie  creditors  at  bar  to  obtain  « 
greater  percentage  of  their  debt  than  any  otha  creditor  of  the  same  class, 
within  the  meaning  of  paragraph  a  of  section  60."  48  0.  CL  A.  677.  Ill  Fed. 
728. 

In  the  case  at  bar  the  transactions  between  Jtme  2d  and  November 
2d  increased  the  net  indebtedness  to  the  creditor,  and  so  presumably 
increased  the  bankrupt's  estate.  If  the  transactions  "be  regarded  as 
one,"  they  did  not  enable  the  creditor  to  obtain  a  greater  percentage 
of  his  debt  than  other  creditors  of  the  same  class.  This  is  true, 
whether  (z)  the  account  be  taken  as  stated  in  the  trustee's  brief,  includ- 
ing purchases  and  sales  of  stocks,  or  (2)  only  the  cash  payments  on  the 
one  side  and  on  the  other  of  the  account  are  considered.  The  trus- 
tee seeks  to  avoid  the  effect  of  Dickson  v.  Wyman  by  aiding  that 
that  decision  does  not  apply  to  transactions  like  these,  but  only  to 
merchandise  accounts  like  those  there  in  controversy.  But  no  ma- 
terial difference  is  pointed  out  between  the  two  cases,  and  the  lan- 
guage and  the  reasoning  of  the  court  erf  appeals  are  broad  enough 
to  cover  both.  The  relation  of  stockbroker  and  customer  is  anoma- 
lous, as  was  pointed  out  by  the  su[»%me  court  of  Massachusetts  in 
Chase  v.  City  of  Boston,  62  N.  E.  1059,  and  Rice  v.  Winslow,  Id. 
1057  (not  yet  officially  reported),  and  by  this  court  in  Re  Swift,  105 
Fed.  493 ;  but  no  injustice  is  here  done  the  creditor  by  treating  that 
relationship  as  one  of  debtor  and  creditor.  If  the  bankrupts  actually 
bought  and  sold  the  stocks  mentioned  in  the  account  which  they  ren- 
dered to  the  creditor,  then  their  estate  was  actually  increased  by  the 
net  result  of  the  four  months'  transactions.  If  these  purchases  and 
sales  be  treated  as  fictitious,  and  if  the  fluctuations  of  the  stock  mar- 
ket be  taken  to  fix  day  by  day  the  amount  due  one  party  from  the 
other,  without  regard  to  any  actual  purchase  or  sale  of  stock,  Uien 
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the  bankrupt's  estate  was  increased  by  the  excess  of  cash  payments 

made  by  the  creditor  over  those  received  by  him. 

The  trustee  further  contended  that  only  subsequent  credits  can  bo 
taken  to  balance  prior  preferences*  and  that  the  last  payment^  if  made 
by  the  bankrupt,  must  be  surrendered  before  the  creditor's  claim  can 
be  proved.  Whatever  may  be  the  rule  regarding  "set-offs,"  strictly 
so  called,  as  regulated  by  section  6oc,  there  is  no  sufficient  reasan  for 
this  limitation  upon  the  principle  laid  down  in  Dickson  v.  Wyman. 
That  case  was  decided  without  regard  to  section  6oc 

This  court  is  well  aware  of  the  different  decisions  and  opinions 
rendered  by  different  courts  regarding  sections  57g  and  60  of  the 
bankrupt  act.  Some  of  these  are  so  <Uiferent  as  to  be  irreconcilable. 
The  decision  in  Pirie  v.  Trust  Co.,  182  U.  S.  438,  21  Sup.  Ct  906, 
45  h.  Ed.  1171,  authoritatively  settled  one  question,  but  left  others 
open.  Dickson  v.  Wyman,  which  is  also  bmding  upon  this  court, 
may  be  in  more  or  less  disagreement  with  some  cases  decided  by 
other  federal  courts.  See  Mills  v.  Lewis,  49  C.  Cl  A.  131,  1x0  Fed. 
5x2;  In  re  Teslow  (D.  C.)  104  Fed.  229.  In  several  other  cases, 
where  the  facts  are  not  stated  fully  in  the  report,  the  decisions  may 
be  actually  m  conflict  with  Dickson  v.  Wyman.  See  In  re  Ft  Wayne 
Electric  Corp.,  39  C  C.  A.  582,  99  Fed.  400;  In  re  Amdt  (D.  C) 
104  Fed.  234;  In  re  Conhaim  (D.  C.)  97  Fed.  923;  In  re  Bashline 
(D.  C.)  109  Fed.  965.  On  the  other  hand,  McKey  v.  Lee,  45  C.  C. 
A.  127,  105  Fed.  p23,  and  Peterson  v.  Nash  (C.  C.  A.)  112  Fed.  311, 
reach  a  decision  hke  that  reached  in  Dickson  v.  Wyman,  but  by  dif- 
ferent reasoning,  viz.,  by  treating  section  60c  as  applicable  tq  section 
57g  as  well  as  to  section  60b.  In  re  Abraham  Steers  Lumber  Co. 
(C.  C  A.)  1X2  Fed.  406,  it  was  held  that  the  payment  need  not  be  sur- 
rendered, if  made  on  a  distinct  and  independent  debt.  In  the  argu- 
ment made  in  the  case  at  bar,  counsel  for  the  trustee  attempted  to  dis- 
tinguish between  some  of  the  cases  just  cited  and  Dickson  v.  Wyman, 
and  to  reconcile  them  accordingly ;  but  I  do  not  conceive  it  to  be  the 
duty  of  this  cotut,  in  the  interpretation  of  the  confessedly  ambiguous 
provisions  of  a  recent  enactment,  to  seek  t«  establish  a  fictitious  agree- 
ment between  several  courts  by  drawing  fanciful  distinctions  between 
the  decisions  they  have  made.  A  better  result  will  be  reached  by 
recognizing  the  existing  disagreement,  and  by  trying  to  follow  loyally 
the  course  of  reasoning  and  the  fair  intent  of  Dickson  v.  Wyman,  a 
fully  considered  case  decided  by  an  appellate  court  which  this  court  is. 
bound  to  obey.  In  due  time  the  difference  of  opinion  between  the 
several  courts  of  appeals  will  be  settled  by  the  supreme  court. 

The  creditor  further  contended  that,  under  the  provisions  of  section 
60c,  he  was  entitled  to  offset  the  payments  made  by  him  to  the  bank- 
rupts. It  has  been  held  in  several  cases  that  the  set-off  given  by 
section  6oc  is  not  applicable  to  section  S7S-  See  In  re  Oliver  (D.  C.) 
109  Fed.  784;  In  re  Steers  Lumber  Co.  (C  C.  A.)  xx2  Fed.  406; 
In  re  Chiistensen  (D.  C.)  loi  Fed.  802;  In  re  Amdt  (D.  C.)  104 
Fed.  234;  In  re  Keller  (D.  C.)  109  Fed.  118;  Pirie  v.  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171 ;  Dickson  v.  Wyman, 
49  C.  C.  A.  574,  112  Fed.  726.  Other  courts  have  held  that  the  set- 
oa  given  by  section  60c  is  applicable  to  section  57g ;  McKey  v.  Lee,. 
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45  C.  C.  A.  127,  log  Fed.  ^3;  Peterson  v.  Nash  (C.  C  A.)  112 
Fed.  31 1 ;  In  re  Seckler  (D.  C)  106  Fed.  484.  Moreover,  McKey 
V.  Lee  decided  that,  in  order  to  be  set  off,  the  further  credit  given  to 
the  debtor  need  not  be  subsequent  to  the  preference.  It  does  not 
seem  to  have  been  observed  that,  if  section  60c  be  inapplicable  to  sec- 
tion 57g,  and  be  limited  to  section  60b,  it  will  have  scant  application. 
Section  60b  is  confined  to  cases  where  the  creditor  has  reasonable 
cause  to  believe  a  preference  was  intended.  Clause  "c"  is  confined  to 
cases  in  which  the  debtor  has  acted  "in  good  faith."  How  a  creditor 
who  has  knowingly  received  a  preference  can  afterwards  give  credit 
to  the  debtor  in  "good  faith"  is  hard  to  imagine.  It  i$  not  necessary 
to  exi»-ess  ah  opinion  on  this  point,  as  the  decision  of  this  case  is  left 
to  rest  upon  Dickson  v.  Wyman. 
Judgment  of  the  referee  reversed,  and  proof  of  claim  allowed. 


BAMKRnPTCT— PRKVKItEKCBS— SORKBKDEH. 

A  bankrupt  on  January  2d  gave  a  check  to  a  creditor  on  the  A.  Banl:, 
dated  January  20th,  and  became  InsoIveDt  on  the  latter  date.  On  tbat 
day  the  creditor  deposited  the  check  with  the  N.  Bank,  which  an  the 
following  day  recelred  the  money  throagh  the  dearlng  bouse,  and  tbe 
amount  was  charged  by  the  A.  Bank  against  the  bankrupt's  accoaat 
Held,  that  the  creditor  had  received  a  preference,  though  the  payment 
was  made  to  him  through  the  medium  of  the  N.  Bank,  and  not  directly, 
and  that  It  would  have  to  be  auirendered  before  he  could  prove  olhn 
claims. 

In  Bankruptcy.  On  appeal  from  order  of  referee  expunging  claim. 
The  following  is  the  opinion  of  WISE,  Referee: 

The  verified  schedules  of  the  banlirupt  disclose  the  fact  that  the  indebted- 
ness of  the  company  amounts  to  $10,289.^.  and  the  assets  of  the  company, 
according  to  said  schedules,  amount  to  $4,174.27.  The  claims  proved  before 
the  referee  amount  to  $14^80fl!81.  It  ts  alio  conceded  that  the  sale  of  the 
bulk  of  fbe  asseta.  consisting  of  the  stock  In  Izade  of  the  bankrupt  company, 
was  had  on  January  20.  1900.  In  the  opinion  of  tbe  honorable  district  Judge, 
made  January  4,  1901,  be  found  as  a  fact  as  follows:  "By  Its  sale  to  tbe 
Lyon  Umbrella  Company,  the  Amasa  Lyon  Company  transferred  all  its 
tangible  property  and  ended  Its  business.  All  It  did  thereafter  was  to  collect 
In  some  outstanding  accounts,  and  make  payment  to  various  creditors.  It 
was  insolvent"  The  finding  of  fact  of  the  insolvency  of  tbe  bankrupt  cor- 
poration is  an  adjudication  of  fact  In  this  case,  which  has  not  been  revmed. 
and  therefore  stands  as  binding  upon  all  parties.  It  certainly  binds  vitb 
particular  force  the  creditors  George  Batten  &  Co.,  who  took  part  in  and 
secured  the  adjudication  of  the  bankrupt  by  tbe  establishment  of  this  v»7 
fact  When  the  bankrupt  devested  Itself  of  what  the  learned  district  Judge 
found  was  all  its  tangible  property,  it  did  not  remain  possessed  of  property 
which,  at  a  fair  valuation,  was  sufficient  in  amount  to  pay  its  debts;  and  as 
this  took  place  on  January  20,  1900,  It  Is  very  evident  that  tbe  Insolrenoy  of 
tiie  bankmpt  must  be  established  as  of  that  date.  It  may  possibly  be  that 
the  company  was  really  Insolvent  prior  to  January  20,  1900,  but  the  burden 
of  proving  tikis  fact  was  upon  the  trustee,  and  as  no  satisfactory  value  of 
asseta  transferred  on  January  20,  1900,  by  the  company,  was  established,  it 
would  not  he  Just  or  right  to  assume  as  a  fact  tliat  which  was  not  pn^i^ 
estaUlsbed  by  sufQclent  evidence;  hence  from  tlie  evidence,  as  well  as  from 
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the  pKTloiiB  flndlng  ct  the  lionorable  district  Jodge.  January  30,  1900,  must 
be  <^ed  aa  tbe  date  whereoii  the  bauknipt  become  InaolTent. 

The  ftiet  that  on  January  2d  tlie  bankmpt  dellTered  to  tbe  firm  of  George 
Batten  ft  Co.  a  number  of  postdated  checks,  the  last  <Hie  bearing  date  Jauu- 
ary  20, 1900,  for  $210.15,  did  uot,  under  the  authorities,  opeiate  as  a  payment 
on  January  2,  1000.  A  postdated  check  becomes,  lu  effect,  a  note,  and  In 
many  of  the  states  would  be  entitled  to  days  of  grace,  the  same  as  a  note 
(1  Bdw.  Bills  ft  N.  [3d  Ed.]  396);  and  therefore  the  decision  in  Re  Abraham 
Steers  Lumber  Co.,  6  Am.  Bankr.  R.  316,  110  Fed.  788,  and  affirmed  by  the 
circuit  court  of  appeals  (7  Am.  Bankr.  R.  332,  112  Fed.  406),  to  the  effect  that 
the  glTlng  of  a  note  does  not  constitute  a  payment  at  the  time  It  was  dc- 
llrered,  negatlTes  the  proposition  that  such  paymmt  was  made  on  January 
2,  1900.  at  the  time  tbe  said  postdated  check  was  d^vered  to  the  credttM'. 
Had  the  check  never  been  paid,  no  preference  would  have  been  received  by 
the  creditor.  A  creditor  receives  a  preference  when  there  Is  actually  trans- 
ferred to  him,  ^ther  In  money  or  In  other  rnlue,  part  of  the  debtor's  property. 
The  transfer  herein  to  the  creditor  took  place  either  on  January  20,  1000,  or 
thereaftv,  and  as  such  transfer  took  place  on  or  after  the  day  the  banknipt 
became  Insolvent,  and  as  the  law  does  not  consider  fractions  of  a  day,  the 
result  naturally  follows  that,  under  the  anttaorltlea,  the  said  Arm  of  Qemge 
Batten  ft  Co.  did,  on  January  20,  1900,  while  the  banknipt  was  lns<dTent 
receive  a  iffeference  to  tbe  extent  of  9210.15,  and  which  preferrace  must  be 
surrendered  before  tbe  said  creditors  can  participate  In  a  distribution  of  the 
estate  of  the  bankrupt.  The  evidence  and  record  show  that  the  postdated 
check  payable  on  January  20,  1900.  amounting  to  $210.15,  was  part  of  a 
running  account  for  advertising  furnished  by  tbe  said  creditors  to  the  bank- 
rupt company,  and  the  proof  of  debt  filed  herein  by  the  creditors  In  tbe  sum 
of  $546.62  Is  for  advo-tlslng  furnished  subsequently;  so  that  we  have  before 
us  all  the  elements  of  a  continuous  business  transaction  and  a  running  ac- 
count and  no  alternative  is  therefore  left,  under  the  decision  of  tbe  United 
States  supreme  court  in  Plrle  v.  Trust  Co.,  31  Sup.  Gt  906,  4S  I*  Bd.  1171, 
but  to  require  a  surrender  of  tbe  said  sum  of  $210.16  as  a  prerequisite  to 
allow  the  creditor's  claim  to  stand  against  tbe  bankrupt  estate. 

The  order  of  the  referee  expunging  the  claims  was  affirmed  Febru- 
ary  26,  1902. 

Kneeland,  LaFetra  &  Glaze,  for  petitioner. 
Perry  D.  Trafford,  for  the  trustee. 

ADAMS,  District  Judge.  It  appears  that  the  bankrupt  became 
bisolvezit  January  20,  1900.  On  the  2d  of  January,  1900,  it  delivered 
to  the  petitioner  a  check  on  the  Astor  Place  Bank,  dated  January 
20,  1900,  for  $215.  On  that  day  the  petitioner  deposited  the  check 
with  the  National  Shoe  &  Leather  Bank.  On  the  following  day  the 
latter  received  the  money  in  the  ordinary  course  of  business  through 
the  clearing  house,  and  the  amount  was  charged  by  the  Astor  Place 
Bank  against  the  account  of  the  bankrupt. 

The  daim  is  that  when  the  deposit  was  made  the  Shoe  &  Leather 
Bank  became  the  absolute  owner  of  the  check,  and  the  preference  was 
to  it,  and  not  to  the  petitioner.  I  am  unable  to  coincide  with  such 
view.  The  effect  of  the  delivery  of  the  check  to  the  petitioner  was  to 
diminish  the  assets  of  the  bankrupt,  when  insolvent,  to  the  detriment 
of  its  other  creditors.  The  money  was  within  the  control  of  the 
bankrupt  up  to  the  21st  of  January,  1900,  and  if  it  had  been  drawn  from 
the  bank  before  the  check  was  presented  there  would  have  been  no 
payment,  and  the  petitioner  would  have  occupied  the  same  position  as 
other  unpref erred  creditors.   There  was  therefore  a  payment  when 
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insolvent,  and  it  was  a  payment  directly  for  the  benefit  of  the  petttioiKr, 
through  the  medium  of  its  bank.   I  do  not  see  any  merit  in  the  other 

suggestions. 

The  order  of  the  referee  expunging  the  claim  is  affirmed. 


Id  re  DS  GOTTARDI  et  kL 
(XMstrlet  Oonrt;  8.  D.  OaUfomta.  Febmary  20,  1903^ 
No.  1.547. 

1.  Bakkruptct— Jdbisdiction  or  Court— Cohpelliho  PitODVcrioir  or  AasEm 
A  court  of  bankruptC7  has  Jurisdiction,  on  Issues  properly  Joined,  to 
deteimlne  whether  or  not  a  bankrupt  has  In  his  possessIoQ  or  under  his 
control  money  or  other  property  belonging  to  bis  estate  in  bankmptcy. 
and.  If  the  Issues  be  found  against  bim,  to  make  an  order  requiring 
him  to  pay  or  delirer  such  money  or  property  to  his  trustee  and  to 
force  obedience  to  such  an  order  by  commitment  as  for  contempt. 

IL  Sams — C^ohhitueitt  for  Contempt — PRociDtiBE. 

In  proceedings  for  the  enforcement  of  such  an  order  two  rules  are 
to  be  observed:  First  that  the  answer  of  respondent  to  the  rule  to 
show  cause  Is  not  conclusive,  but  traversable;  and,  second,  tliat  tbe 
power  of  commltmoit  should  be  eantlously  exseciaedt  and  osUr  when  its 
propriety  is  beyond  reasonable  doubt 

II  Bahb — Hearings  before  Referee — Evidence. 

Upon  an  issue  before  a  referee  as  to  the  truth  or  falsity  of  a  claim 
made  by  bankrupts  that  their  store  was  entered  by  burglars  on  a  certain 
night,  shortly  before  their  bankruptcy,  and  a  lai^e  amount  of  money 
■was  taken  from  their  safe,  It  was  not  error  to  admit  tbe  testimony  of 
witnesses  Uiat  they  saw  no  strangers  or  suspicious  characters  in  tbe 
■man  town  where  tbe  store  was  situated  on  tbe  day  preceding  tbe  il- 
le^A  burglary,  although  such  testimony  is  atltled  to  little  weight 

4  Bahe. 

Various  rulings  of  a  referee  upon  the  heaxing  of  a  petition  by  a 
trustee  to  comi>el  banlirupts  to  turn  over  money  alleged  to  be  in  their 
possession  or  under  their  control  considered,  and  Md  erroneous,  as  ad- 
mitting testimony  which  was  Incompetent  as  hearsay  or  as  the  opinlooa 
or  conclusions  of  tbe  witnesses. 

t,  Bahe — Practice  on  Hbartno  before  Referee— Review. 

A  bearing  before  a  referee,  under  Banbr.  Act  1SU8.  la  In  tbe  nature 
of  a  bearing  in  equity,  and  is  governed  by  the  rules  of  equity  practice 
of  the  federal  courts,  both  as  to  the  hearing  itself  and  as  to  the  rerlev 
by  the  Judge.  Orders  In  bankruptcy  No.  22,  providing  that  "the  examina- 
tl<Hi  of  witnesses  befrau  the  referee  may  be  conducted  by  the  party  in 
person  or  by  tala  a>uiisd  or  attorney,  and  tbe  witnesses  shall  be  snhject 
to  examination  and  cross-examluation,  which  shall  be  had  In  conformltr 
with  the  mode  now  adopted  In  courts  of  law,"  Is  substantially  copied 
from  equity  rule  07,  and  !t  does  not  have  the  effect,  in  connection  with 
Kev.  St  S  721,  of  rendering  such  hearings  and  proceedings  for  revle* 
subject  to  tbe  laws  of  the  state  goTemlng  trials  and  appellate  procedure 
in  actions  at  law,  but,  on  tbe  contrary.  Indicates  the  practice  as  that 
prescribed  by  the  rules  In  equity.  Applying  such  rules,  It  Is  the  duty 
of  a  referee,  although  be  must  puss  on  objections  to  testimony,  to  canse 
ell  testimony  excluded  to  be  taken  down  and  made  a  part  of  the  record, 
with  the  ruling  and  exceptions  noted;  and  upon  a  review  the  Judge  1* 
not  required  to  reverse  the  decision  because  of  the  erroneous  admission 
or  exclusion  of  evidence,  but  it  Is  his  duty  to  determine  the  issues  de 
novo  upon  the  competent  evidence  in  the  record,  or  he  may  rectHsndt 
the  case  for  further  hearing  as  tbe  circumstances,  may  requirtk 
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9.  BAir»— TMTIMOHT  of  BANKHUPT— CONSTDEKATIOKB  AFPBCTIKO  CRET>lBn,ITT. 

Where  bankrupt  pRrtnere,  on  tlieir  examination,  by  pre-arrangement 
with  tbelr  connsel,  refused  to  answer  a  large  number  of  competent  and 
znat«-tal  questions  wtth  reference  to  their  property  and  business,  such 
fts  the  capital  they  bad  -when  they  established  the  business,  whether 
they  took  JnT^tories,  etc.,  in  effect  refusing  to  give  any  Information  re- 
specting ttielr  affalra.  on  the  ground  tbat  iii^  anawerB  might  tend  ta 
,  Incriminate  them,  reading  their  refusal  and  the  gconnda  from  a  slip  of 
paper  given  them  by  their  connsel,  such  action  showed  a  disposition 
not  to  be  fair  and  candid  with  their  creditors,  and  a  purpose  to  conceal 
their  transactions,  which  may  properly  be  taken  Into  consideration  in 
determining  the  weight  to  be  given  to  their  testimony  la  aabsequeat 
proceedings  to  compel  them  to  turn  over  money  and  propwty  wblch 
they  are  alleged  to  have  concealed. 

7.  SAKB—FAtLUKX  OV   BANSBUrt  TO   AOCOOHT   FOB  FBOFKBTT— BOBDSV  OV 

Proof. 

Where  a  bankrupt  admits  having  bad  money  or  property  a  short 
time  before  his  bankruptcy,  which  Is  not  shown  by  bis  schedules,  it  Is 
Incumbent  apon  him  to  clearly  account  for  the  same  to  the  satisfaction 
of  the  court;  otherwise,  he  must  be  hdd  to  still  have  It  In  hia  poesea- 
^OB,  and  to  be  able  to  turn  it  over  to  his  tmatee. 

&  Samb—Xvidbkob  Coksidbbkd. 

The  assets  of  a  bankmivt  partnership  were  shown  to  have  daereasaA 
several  thousand  dollars  wluln  three  months  prior  to  the  bankniptcy, 

without  any  apparent  business  reason  therefor.  On  the  examination 
of  the  partnm  they  refnsed  to  answer  questions  with  reference  thereto, 
but  In  a  proceeding  by  the  trustee  against  them  to  coin  pel  them  to  turn 
over  to  him  certain  sums  of  money,  aggregating  alwut  $14,000,  alleged 
to  be  In  their  possession  or  under  their  control,  they  testified  that  a  short 
time  before  the  bankruptcy  burglars  bad  entered  their  store  and  taken 
$7,500  In  cash  from  the  safe.  One  of  the  partners,  who  was  shown  to 
have  drawn  $6,500  out  of  the  bustnees,  accounted  for  the  same  by  tes- 
tifying that  he  had  paid  $6,000  of  It  to  a  woman  with  whom  he  got  Into 
a  '*»cmpe,"  and  $425  to  a  doctor  in  connection  with  the  same;  but  he 
refnsed  to  ^ve  the  name  of  either  the  woman  or  the  doctor.  There 
was  no  evidence  to  corroborate  snch  testimony;  but,  on  the  contrary, 
circumstances  tended  to  discredit  it,  and  to  show  a  purpose  on  their 
part  to  defraud  their  creditors.  At  the  time  of  the  alleged  burglary 
their  accounts  In  the  banks  with  which  they  did  business  were,  and 
had  been  for  some  time,  largely  overdrawn,  and  they  had  been  asked 
to  make  the  deficit  good;  also,  a  few  days  later,  when  threatened  with 
attachments  by  the  banks,  they  turned  ova  to  an  attorney  drafts 
amounting  to  over  ^700,— a  part  in  allied  payment  for  past  services 
which  could  not  be  explained,  and  $2,000  of  It  as  a  retainer  for  services 
to  be  rendered  in  connection  with  the  capture  and  conviction  of  the 
btirglars.  Held,  tbat  the  testimony  of  the  bankrupts  was  an  admission 
tbat  they  had  the  sums  .of  money  at  the  times  stated^  but  was  wholly 
InsuflUclent  to  account  for  tiie  same  satisfactorily,  In  view  of  the  dis- 
credit cast  upon  it  by  the  clrcomstaucee  and  by  tbeir  past  conduct,  and 
tbat  a  finding  by  the  referee  that  the  alleged  burglary  and  the  payment 
to  the  woman  were  fictitious,  and  his  ordn  requiring  the  bankrupts  to 
turn  over  the  money  to  their  trustee  was  fully  Justified,  and  auch  ordev 
would  be  enforced. 

flL  BAHB-^OOPB  of  HHISXHO— CCffiLATBBAL  QUBBTIOIIS  AVFBCrrDI«  CBBSmiUTT 

OF  Bavkbupts. 

In  a  proceeding  by  a  trustee  against  bankrupts  to  compel  them  to  turn 
over  to  blm  certain  enms  of  money  alleged  to  be  In  their  possession, 
where  the  principal  Issues  are  whether  an  alleged  burglary  and  pay- 
ment of  money,  by  which  the  bnnkrupts  attempted  to  account  for  snch 
sums,  were  real  or  fictitious,  and  parts  of  a  scheme  to  defraud  creditors, 
the  question  of  the  good  faith  of  a  transaction  occurring  about  the  same 
tim«  by  which  they  transferred  a  large  sum  to  their  attorney.  Is  pn-- 
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tiDent  to  said  Issaes.  and  one  which  the  conrt  of  baokroptey  hu  powv 
to  Investigate,  notwithstanding  a  prior  consent  order  made  hj  a  refenr 
requiring  the  attorney  to  turn  oYur  tlie  money  so  received  to  the  tm- 
tee.  but  reciting  that  It  was  not  based  upon  any  finding  of  fraud,  and 
the  compliance  of  the  attorney  with  such  order. 

In  Bankruptcy.  On  review  of  order  of  referee  requiring  the 
bankrupts  to  turn  over  to  the  trustee  certain  stuns  of  money  found  to 
be  in  their  possession  or  under  their  control,  and  on  a  rule  to  show 
cause  why  they  should  not  be  adjudged  in  contempt  for  failure  to 

obey  such  order. 

Rothschild  &  Ach,  for  creditors. 
Hunsaker  &  Britt,  for  bankrupts. 

WELLBORN,  District  Judge.  The  creditors*  petition  fai  this 
matter,  asking  that  the  respondents  be  adjudged  bankrupts,  was  filed 
May  i8,  and  the  adjudication  had  June  21,  1901.  On  September  3d 
next  following,  the  trustee  in  bankruptcy  and  one  of  the  creditors 
filed  with  the  referee  a  petition  alleging,  in  substance,  that  the  bank* 
rupts  were  vtrongfully  withholding  ^om  the  trustee  a  large  amoum  of 
assets  not  reported  in  their  schedules,  and  charging  specifically  upon 
both  the  concealment  of  $7,500,  and  upon  De  Gottardi  the  conceal- 
ment of  $6,500,  and  asking  an  order  requiring  them  to  pay  such  assets 
to  said  trustee.  The  bankrupts  made  answer  to  said  petition,  deny- 
ing, in  the  main,  its  allegations ;  and  thereupon  evidence  was  taken, 
and  the  findings  and  order  now  under  review  were  made  by  the  referee. 
Thus  it  will  be  seen  that  the  proceeding  before  the  referee  was  not  an 
examination  of  the  bankrupts  and  other  witnesses  for  the  purpose  of 
acquiring  information  generally  as  to  the  bankrupts'  estate,  but  was  a 
hearing  on  specific  issues  duly  raised  by  appropriate  pleadings.  To 
account  for  the  two  amounts  of  money  which  they  were  specifically 
charged  with  concealing,  the  bankrupts  claimed  that,  within  a  few 
weeks  prior  to  their  bankruptcy,  De  Gottardi  became  involved  in  an 
intrigue  with  a  woman,  in  consequence  of  which  he  paid  to  the  woman 
$6,000,  and  to  a  doctor,  for  services  in  connection  with  the  same  mat- 
ter, $425.  They  further  claimed  that  on  the  night  of  the  30th  of  April, 
1901,  their  store  at  Cayucos,  Cal.,  was  burglariously  entered,  and  a 
large  amount  of  money  ($7,500  or  $8,500)  abstracted  from  their  safe 
by  the  burglars.   Both  of  these  claims  the  trustee  contested. 

The  findings  and  order  of  the  referee  were  as  follows: 

"That  from  December,  1900,  tiie  bankmpts  had  been  oigaged  In  buying 
produce  on  commission  for  Loeb,  Pldshman  ft  Co.,  of  Los  Angeles,  and 
others,  and  that  until  about  April  24.  1901.  It  had  been  their  practice  to  re- 
t-eiTo  payments  from  Loeb,  Fleishman  A  Co.  through  the  mall,  by  checks  o( 
that  firm,  drawn  00  the  Farmers'  &  Merchants'  Bank  of  Los  Angeles,  which 
checks,  until  the  last>named  date,  they  had  regularly  deposited  witii  tbelr 
bankers  In  San  Luis  Obispo.  On  said  April  :Mth  they  had  overdrami  tbelr 
accounts  at  two  banks  In  San  Luis  Obispo,  and  on  the  same  day  they  re- 
quested Loeb,  Fleishman  &  Co.  to  send  them  95.000  In  coin  by  express,  whlcb 
that  Oxn  declined  to  do..  Loeth  Fleishman  ft  Co..  In  answer  to  tibe  raqnest  of 
the  bankrapts  for  coin  by  express,  said  they  would  send  them  cheeks  fiff  all 
they  owed,  but  would  not  send  coin,  and  that  If  they  wanted  coin  they  must 
come  and  get  ft  Within  25  days  before  that  time  (April  24th)  the  beoknipt 
De  Oottardl  had  drawn  out  of  the  firm  96,600.  Three  days  afterwards  (April 
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27th)  De  Oottanll,  one  of  the  bankruptB.  left  Cayncos,  taking  witli  talm  a 
clieck  of  lioeb,  Fleishman  &  Co.,  payable  to  the  order  of  De  Gottard!  & 
Itighetti,  for  ^^75.10.   He  arrlvea  that  night  at  San  Laia  Obispo,  stopping 
at  the  £Yench  Hotti,  and  early  next  morning  (April  28th)  left  for  Los  An- 
geles. He  renulned  In  Loa  Angeles  Sunday,  and  on  Monday  forenoon,  the 
•J9th  of  April,  obtained  the  coin  on  the  Loeb.  Fleishman  &  Go/a  cfaeck,  and 
also  the  cash  on  another  check,  dated  April  28,  1901,  for  $2,G28.91,  making  in 
all  $0,004.   ThlB  money  he  claims  to  have  put  In  his  satchel  or  dress  suit 
valise,  and  with  It  left  Los  Angeles  for  Cayucos  on  the  afternoon  of  the 
same  day.   He  arrived  at  San  Luis  Obispo  that  ulght,  and  took  a  room  at 
the  Oommerclal  Hotel,  where  he  alept.   He  left  San  Lnis  Obispo  early  in 
the  morning  of  the  80th  of  April  for  Cayucos,  without  calling  on  his  bunkers, 
loltmd  on  the  road,  and  arrived  at  Oayocoa  aboat  2  or  8  o'fioek.  p.  m.  of 
the  same  day.  He  also  dalms  to  bare  taken  the  air  thousand  and  odd  dollars 
to  his  home  at  that  place.  No  one  saw  the  money  after  be  obtained  It.  so 
far  aa  the  evidence  discloses,  except  his  wife.  He  also  claims  to  have  takm 
this  money,  and  an  additional  ¥1,500  which  he  asserted  be  had  had  at  his 
home  since  the  latter  part  of  March,  to  the  store  of  the  firm  at  Cayucos,  and 
placed  the  whole  amount  In  the  safe,  and  left  it  there;  that  on  the  ntght 
of  April  30th  some  person  or  persons  effected  a  violent  entry  Into  the  store 
and  robbed  them  of  the  money.  In  fact,  the  evidence  shows  that  the  amount 
allied  to  have  been  stolen  was  eighty-five  or  eigh^-slx  hnndted  dollars.  It 
also  appears  that  the  bankrupt  De  Oottordi  drew  out  from  tiie  funds  of  the 
Arm  of  De  Oottardl  A  Blghettl,  In  caah»  tite  following  snnia:  On  March  21st, 
93,000;  on  AprU  11th,  92.000;  and  on  Aprtt  lOth.  91,600:  making  the  $6,600 
hereinbefore  mentioned.   De  Gottardi  says  that  $6,000  of  tbts  money  he  paid 
to  a  woman  with  whom  be  got  into  a  scrape,  and  9425  to  a  doctor  for 
services  rendered  said  woman  In  connection  with  said  scrape,  but  he  does 
not  account  for  the  remaining  $76  of  the  96,600  already  mentioned.   It  will 
be  seen  that  the  said  bankrupts  have  attempted  to  account  for  the  money 
brought  from  Los  Angeles,  and  the  91*500  that  De  Oottordi  had  at  borne, 
the  alleged  burglary  of  the  store  on  the  night  of  April  30th,  and  for  the 
96*000  drawn  by  De  Gottardi  from  the  store  by  the  alleged  payment  of  the 
same  to  a  woman  and  a  doctor  In  settlement  of  De  OottardTs  'scrape.' 
These  explanations.  In  the  light  of  the  evidence,  are.  to  say  the  least  unsatis- 
facCM7.   The  Arm  of  De  Gottardi  &  Bigbettl  were  overdrawn  at  the  Com- 
mercial Bank  of  San  Luis  Obispo  on  April  20tli  to  the  extent  of  about  93,000. 
and  at  the  Andrews  Banking  Company,  of  San  Luis  Obispo,  in  the  sum  of 
nearly  91.600.   They  had  been  requested  to  at  once  settle  these  overdrafts, 
and  It  was  then,  In  my  Judgment  they  concocted  the  scheme  of  obtaining 
possession  of  large  sums  of  money  and  defrauding  their  creditors.  Shortly 
after  these  requests  were  made  It  appears  that  flie  firm  muat  have  had  In 
Its  possession  the  following  checks:  Loeb,  Fleishman  &  Go.,  on  Fanners'  & 
Merchants'  Bank  of  Los  Angeles,  dated  April  17,  1901,  $3,375.10;  Loeb, 
Fleishman  &  Co.,  on  same  bank,  dated  April  24,  1901,  $2,(^18;  and  one  of 
HUmer  &  Bredhof.  dated  April  27.  1001,  for  96S6.76.   Neither  of  these  checks 
was  applied  towards  the  payment  of  the  overdrafts,  yet  on  May  Ist  the  day 
after  the  alleged  robbery,  tlie  last  two  named  checks,  aggregating  $2,743.94, 
were  given  to  Mr.  F.  A.  Dom  in  payment  for  alleged  past  services,  $S00, 
and  tlie  balance  as  a  retainer  in  the  matter  of  the  alleged  burglary.  It  ap- 
peara  fnrtb»  that  no  pwson  other  tiian  the  bankmpta  were  aware  ttat  the 
money  brought  from  Loa  Angeles  had  been  collected  or  placed  In  the  safe. 
Tbere  are  ahto  a  number  of  ot^er  suspicious  chrcumstances  tending  to  show 
that  no  burglary  In  tact  was  committed,  which  I  deem  nnnecessairy  to 
detaU. 

"The  bankrupt  De  Gottardi  detuned  to  answer  certain  questions  pro- 
pounded to  him  with  the  oliject  of  ascertaining  the  names  of  the  woman 
and  doctor  to  whom  be  claims  he  paid  money,  as  well  as  the  place  of  tlieir 
respective  residences.  While  De  Gottardl's  refusal  to  disclose  the  name  of 
the  woman  might  be  commended  In  a  social  sensa  as  an  act  of  gallantiT, 
jt  cannot  In  law  be  excused.  Thla  denial  being  based  on  the  ground  that 
his  answers  might  tend  to  Incriminate  blm.  It  must  be  taken  as  a  mere  sub- 
terfuge,  for  the  reason  that  whether  his  meretricious  relations  with  the 
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womfto  eonstttnted  a  public  crime  or  not.  It  conM  make  no  dlfferaee;  foi< 
If  they  did  not  then  this  privilege  of  Immunity  from  pnnlshment  wonld  be 
nselees  and  unnecesssry,  while,  if  the  said  relations  made  it  a  crime,  the 
crime  Itself  being  admitted,  the  admission  most  be  taken  as  a  waiver  of  the 
constitutional  privilege,  and,  the  names  and  residences  of  the  parties  adtiier 
magnlfyliv  nor  lessening  the  offmse,  tbis  [fflTllege  would  not  avail,  and 
therefore  he  could  not  shield  bbnseU  from  diBcloslng  the  facts  songfat  by 
the  questions  asked.  I  am  fully  persuaded  and  satisfied,  and  therefore  flad, 
that  no  burglary  was  perpetrated,  and  that  De  Gottardl  did  not  pay  the 
moneys  he  asserts  that  he  paid  to  the  woman  and  doctor.   I  do  further  find 
that  said  bankrupts  have  now  In  their  possession  or  under  their  control  tlie 
sum  of  |7,G00  In  money  and  property  of  their  estate,  and  that  they  lure 
l>een  and  are  concealing  the  same  from  their  creditors  and  the  said  tnutee 
In  bankruptcy.  And  it  Is  ordered  that  said  banlcrupte.  Natele  De  Oottudi 
and  David  B.  Blgbetd,  do  pay  over  and  deliver  to  Edward  Vollmer.  the  duly 
Elected,  qualified,  and  acting  trustee  of  the  estate  of  said  bankrupts,  vttbln 
twenty-four  hours  after  service  hereof,  the  sum  of  $7,600  In  money.  I  do 
further  find  that  the  sum  of  $6,500  drawn  out  as  aforesaid  by  the  uid 
Natele  De  Oottardl  from  the  funds  of  the  firm  of  said  De  Gtottardl  &  Rlghettl 
is  now  In  his  possession  or  under  his  control,  and  that  the  same  Is  now  being 
concealed  by  him  from  the  creditors  and  the  trustee  aforesaid,  less  the  vara 
of  $1,500  claimed  by  De  Gottardl  to  have  been  returned  on  April  30.  1901- 
Therefore  it  is  ordered  that  said  Xatele  De  Oottardl  do  pay  over  and  d^f« 
to  Edward  Vollmer,  the  trustee  aforesaid,  within  twenty-four  hours  afta 
service  bcsreof,  the  sum  of  $0,000  In  money;  the  same  being  the  property  of 
the  estate  of  said  bankrupts. 

"As  to  the  other  specifications  set  forth  In  tbe  petition,  I  find  Uiat  ttey 
have  been  satisfactorily  explained.    ♦  • 

The  bankrupts  failed  to  comply  with  said  order,  and  thereupon,  at 
the  instance  of  the  trustee,  were  cited  to  show  cause  why  they  should 
not  be  adjudged  guilty  of  contempt.  They  have  filed  exceptions  to 
said  order,  and,  in  response  to  said  citation,  have  appeared  and  an- 
swered that  said  order  was  erroneously  made,  and  is  now  under  re- 
view, and,  further,  that  they  are  wholly  without  means  to  pay  over 
the  amounts  of  money,  or  any  part  thereof,  named  in  said  order. 
Both  of  these  matters — the  review  of  the  order  and  the  rule  to  show 
cause — have  been  heard  together,  and,  as  they  are  closely  connected, 
can  be  conveniently  and  without  confusion  considered  in  this  opinion. 

That  a  bankruptcy  court  has  jurisdiction,  on  issues  properly  joined, 
to  determine  whether  or  not  a  bankrupt  has  in  his  possession  or  under 
his  control  money  or  other  property  belonging  to  his  estate  in  bank- 
rupt(7,  and,  if  the  issues  be  fotmd  against  the  bankrupt,  to  make  an 
order  requiring  him  to  pay  or  deliver  to  the  trustee  in  bankruptc? 
the  money  or  other  property  so  found  to  be  in  his  possession  or  under 
his  control,  and  to  enforce  obedience  to  such  an  order  by  conunitment 
as  for  contempt,  are  well-settled  propositions.  In  re  Rosser,  i  Nat. 
Bankr.  N.  469,  96  Fed.  308;  Id.,  on  review  in  court  of  appeals,  41 
C.  C.  A.  497,  loi  Fed.  $62;  In  re  Purvine,  i  Nat.  Bankr.  N.  326,  37 
C.  C.  A.  446,  96  Fed.  192;  In  re  Salkey,  21  Fed.  Cas.  235  (No. 
12,253);  I"  re  Tudor,  l  Nat.  Bankr.  N.  476,  96  Fed.  942;  In  re 
Mayer,  98  Fed.  839;  In  re  Tudor,  2  Nat."  Bankr.  N.  168,  100  Fe^. 
790;  In  re  McCormick,  2  Nat.  Bankr.  N.  104,  90  Fed.  566;  Knitting 
Works  V.  Schreiber,  2  Nat.  Bankr.  N.  S99,  lox  Fed  810,  aflirmed  on 
review  in  104  Fed.  1006;  In  re  Deuell,  2  Nat.  Bankr.  N.  597,  100 
Fed.  633;  In  re  Schlesinger,  2  Nat.  Bankr.  N.  169,  97  Fed.  930; 
Id.,  on  review,  3  Nat.  Bankr.  N.  177,  42  C.  C  A.  207,  102  Fed.  117; 
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In  re  MOkr,  3  Nat.  Bankr.  N.  329,  105  Fed.  57;  In  re  Levin,  3  Nat. 
Bankr.  N.  loii,  113  Fed.  498;  Branden.  Bankr.  332, 458.  In  the  exer- 
cise of  the  jurisdiction  above  outlined,  two  rules — one  relating  to  a 
matter  of  pleading,  and  the  other  to  a  matter  of  evidence — are  to  be 
observed:  First.  The  answer  of  the  respondents  to  a  rule  to  show 
cause  is  not  conclusive,  but  traversable.  Knitting  Works  v.  Schrei- 
ber  (D.  C)  loi  Fed.  810;  In  re  Salkey,  supra;  In  re  Rosser,  supra; 
In  re  Purvine,  supra;  In  re  Sclilesinger,  supra;  In  re  McComiick» 
supra.  Second.  The  power  of  commitment  should  be  cautiously  ex- 
ercised, and  only  when  its  propriety  is  beyond  reasonable  doubt.  In 
re  Salkey,  supra;  In  re  Purvine,  supra;  In  re  McCormick,  supra; 
Knitting  Works  v.  Schreiber,  supra. 

The  jurisdiction  of  the  court  being  thus  established,  the  matter? 
next  to  be  considered  are  the  alleged  errors  and  misconduct  on  ac- 
count of  which  the  bankrupts  attack  the  referee's  order.  The  only 
error  specified  in  the  petition  for  review  is  insufficiency  of  the  evi- 
dence to  justify  the  findings  and  order  of  the  referee.  Attorneys  for 
the  bankrupts,  however,  now  contend  in  argument  that  errors  were 
committed  by  the  referee  in  the  admission  and  exclusion  of  testi- 
mony; also  that  there  was  misconduct  on  the  part  of  attorneys  for 
the  trustee,  and  that  said  errors  and  misconduct  were  gross,  and 
require  the  setting  aside  of  the  referee's  order,  although,  upon  an 
inspection  of  the  whole  record,  the  jud^e  should  be  satisfied  that  it 
contains  enough  competent  evidence  to  justify  the  order. 

General  order  in  bankruptcy  No.  27  is  as  follows: 

"XXVn.  Review  by  Judge.  When  a  bankrupt  creditor,  trustee,  or  other 
person  shall  desire  a  review  hj  the  Indge  of  any  order  made  by  the  referee, 
he  shall  file  with  the  referee  tals  petition  therefor,  setting  out  the  error  com- 
plained of;  and  the  referee  shall  forthwith  certify  to  the  judge  the  question 
presented,  a  snmmary  of  the  evidence  rating  thereto,  and  the  finding  and 
■order  of  the  referee  thereon." 

Ordinarily,  I  take  it  a  review  by  the  judge  of  an  order  made  by 
the  referee  will  be  confined  to  the  error  pointed  out  in  the  petition 
for  review.  On  account,  however,  of  the  peculiar  nature  of  tl 
pending  proceeding,  I  have  concluded  to  examine  the  grounds  of 
error  and  misconduct — at  least  the  salient  ones — complained  of  in 
argument,  as  well  as  the  one  set  out  in  the  petition  for  review.  To 
avoid  repetition,  I  will  state  generally  that  objections  and  exceptions 
to  all  of  the  nilings  complained  of  were  duly  made  and  taken,  and, 
in  order  that  the  objections  to  testimony  may  be  readily  compre- 
hended, will  repeat  what  has  already  been  made  to  appear,  namely, 
that  one  of  the  main  issues  before  the  referee  was  whether  the  claim 
made  by  the  bankrupts,  in  accounting  for  their  assets,  that  on  the 
night  of  the  30th  of  April,  1901,  their  store  at  Cayucos  was  entered 
by  burglars  and  large  sums  of  money  abstracted  therefrom,  was  true 
or  false. 

The  ruling  first  complained  of  was  the  admission  of  the  testimony 
of  several  witnesses  to  the  effect  that  they  saw  no  strangers  or  sus- 
picious characters  on  the  30th  of  April,  1901,  in  the  little  town  of 
Cayuccs.  While  such  testimony  is  entitled  to  but  little  consideration, 
I  am  not  prepared  to  bokl  that  it  was  incompetent. 
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The  next  ruling  complained  of  was  the  admission  of  the  testimony 
of  William  Hermann  to  the  effect  that  Louis  Padraita  told  him  that 
on  the  1st  day  of  May,  1901,  at  the  shop  of  Louis  Padraita,  in  Cay- 
ucos,  between  the  hours  of  7  and  9  a.  m.,  he  met  David  E.  Righetti 
in  front  of  his  (Righetti's)  store ;  that  he  asked  him  why  he  did  not 
go  into  the  store ;  and  that  Righetti  replied  that  he  could  not  do  so; 
that  he  didn't  have  any  key.  and  was  waiting  for  his  clerk,  Mr.  Brock- 
seib,  to  open  the  store.  Previous  to  the  admission  of  this  testimony 
the  trustee  had  introduced  Louis  Padraita  as  a  witness,  who  testified, 
in  substance,  that  he  had  no  recollection  of  such  conversation,  but 
anything  that  he  may  have  stated  to  Hermann  was  true.  The  tes- 
timony of  Hermann,  detailing  statements  made  to  him  by  Padraita, 
being  hearsay,  ought  to  have  been  rejected.  It  was  incompetent  for 
the  purpose  of  impeachment,  because,  while  Padraita  probably  did 
not  testify  as  the  trustee  expected  him  to  testify,  still  he  had  not,  up 
to  that  time,  given  any  damaging  testim<»iy  against  the  trustee,  and 
hence  there  was  no  reason  for  the  trustee  to  attack  his  credibility. 
People  v.  Jacobs,  49  Cal.  384;  Hickory  v.  U.  S.,  151  U.  S.  303,  14 
3wp.  Ct.  334,  38  L.  Ed.  170.  Nor  was  the  testimony  of  Hermann 
admissible  because  of  the  previous  testimony  of  Padraita  that  any- 
thing he  may  have  said  to  Hermann  was  true.  Hermann's  testimony 
was  still  hearsay,  its  effect  being  to  get  before  the  referee  the  naked 
declarations  of  Padraita  as  independent  evidence.  People  v.  Jacobs, 
supra.  Nor  was  the  testimony  of  Hermann  admissible  on  the  ground 
as  further  contended  by  counsel  for  the  trustee,  that  the  declaration 
of  a  conspirator  is  competent  against  a  co-conspirator,  for  the  reason 
that,  up  to  the  time  Hermann  testified,  whatever  may  have  been  prov- 
en afterwards,  there  was  no  evidence  that  Padraita  had  conspired  with 
the  bankrupts  to  defraud  the  creditors  of  the  latter. 

The  ruling  next  complained  of  relates  to  the  testimony  of  John 
Tonini,  who  kept  a  saloon  and  lunch  house  on  the  road  from  San 
Luis  Obispo  to  Cayucos,  at  which  place  De  Gottardi  stopped  for 
about  half  an  hour  on  the  30th  of  April,  1901.  Tonini  had  testified 
that  De  Gottardi  did  not  bring  into  the  house  with  him  a  satchel, 
or  anything  of  that  sort;  that  he  tied  his  team  to  the  fence  at  a 
point  where  it  could  not  be  seen  from  the  saloon.  This  evidence  was 
in  line  with  other  evidence  offered  by  the  trustee  of  certain  actions 
of  De  Gottardi  on  his  return  trip  from  Los  Angeles, — leaving  his 
grip  in  one  car,  and  going  into  another  for  dinner,  and  into  another 
to  play  cards,  loitering  the  next  day  along  the  road  to  Cayucos, 
stopping  at  different  places,  where  the  grip  was  out  of  his  sight  or 
immediate  control ;  the  inference  sought  to  be  drawn  from  all  of 
these  actions  being  that  he  did  not  have  a  large  amount  of  money 
in  his  grip.  The  witness  was  permitted  to  answer  the  following  ques- 
tion :  "He  didn*t  impress  you  as  being  verj'  anxious  about  what 
was  going  on  out  on  the  road,  did  he?"  This  question  called  for  the 
opimion  and  conclusion  of  the  witness,  and  was  manifestly  incompe- 
tent. 

Tlic  next  ruling  complained  of  is  the  admission  of  certain  testi- 
mony of  E.  C.  Ivins,  who  was  the  sheriff  of  San  Luis  Obispo  county, 
and  on  the  2d  day  of  May  went  to  Cayucos  with  writs  of  attach- 
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ment  against  De  Gottardi  &  Righetti.  This  witness,  sometimes  in 
respcnise  to  leading  questions,  was  permitted  to  testify  that  the  im- 
pression he  gained  from  his  conversations  with  De  Gottardi  was  that 
the  alleged  robbery  did  not  weigh  heavily  on  the  latter's  mind,  and 
that  he  did  not  want  to  talk  about  it,  and,  further,  that  he  (Ivins) 
could  find  nothing  to  indicate  that  there  had  been  a  robbery,  and 
that  he  reached  the  conclusion  that  De  Gottardi  and  Righetti  knew 
more  about  the  alleged  crime  than  they  told  him.  The  language  of 
the  referee  in  passing  upon  the  objection  was  as  follows:  "The 
Court:  He  was  the  sheriff,  and  had  conversations  with  Mr.  De 
Gottardi,  and  viewed  the  premises.  Objection  overruled."  This 
testimony  was  peculiarly  objectionable.  The  issue  being  tried  was 
whether  the  alleged  robbery  was  a  reality  or  a  mere  simulation, — 
a  trick  to  account  for  assets  which  the  bankrupts  were  concealing. 
The  witness  Ivins  was  then,  and  for  two  years  prior  thereto  had  been, 
sheriff  of  San  Luis  Obispo  county, — presumably  a  man  of  high  char- 
acter, wliose  utterances  commanded  respect;  and  he  was  permit- 
ted to  testify,  substantially,  that  after  conversations  with  the  bank- 
rupts, and  an  examination  of  the  premises,  his  conclusion  was  that 
a  robbery  had  not  been  committed,  and  that  the  bankrupts  knew 
more  about  the  alleged  crime  than  they  told  him.  How  attorneys 
of  experience  and  learning  could  urge  or  offer,  as  legal  evidence, 
matters  of  pure  opinion,  so  obviously  and  absolutely  incompetent, 
I  am  at  a  loss  to  understand. 

The  next  ruling  of  the  referee  complained  of  is  of  the  same  char- 
acter as  the  one  last  mentioned,  and  relates  to  the  testimony  of. 
Mr.  A.  M.  Hardie,  postmaster  at  Cayucos,  with  whom  the  bank- 
rupts had  often  consulted  on  matters  of  business,  and  with  whom 
they  advised  touching  the  alleged  robbery  and  what  they  should 
do.  Mr.  Hardie  testified  to  the  conversation  he  had  with  the  bank- 
rupts. They  were  both  together,  and  one  or  the  other  of  them  (he 
thinks,  Mr.  De  Gottardi)  first  called  his  attention  to  the  condition 
of  the  door  and  the  confusion  about  the  safe  (that  is,  the  papers 
and  things  scattered  around  in  front  of  the  safe),  and  asked  him 
what  he  thought  of  it.  He  replied  that  it  was  a  raw  piece  of  work. 
He  then  asked  them  what  they  had  called  him  over  for.  They  said 
they  wanted  to  talk  to  him, — were  in  a  bad  fix,  left  without  an3^hing, 
didn't  know  what  to  do,  and  wanted  to  advise  with  him.  They  said 
they  were  left  with  nothing,  and  they  thou|^ht  it  was  too  bad  at  this 
time,  and  did  not  propose  to  be  left  with  big  families  on  their  hands 
without  anything,  and  asked  him  if  he  wotud  be  left  that  way  if  he 
could  help  it.  They  then  asked  him  how  it  would  do  for  him  to 
put  in  his  safe  and  keep  for  them  some  papers  and  things.  He  said 
he  guessed  that  would  be  all  right ;  that  he  thought  the  best  thing 
would  be  to  put  the  papers  and  things  in  a  package,  addressing 
it  to  some  friends,— naming  Silvia  Righetti  as  a  good  man;  and 
that  he  (Hardie^  would  see  that  it  was  delivered  to  him  when  he 
palled  for  it.  They  asked  other  questions  of  the  witness,  and  he 
told  them  that  the  questions  were  beyond  him;  that  he  was  not  a 
lawver.  and  thought  the  best  thing  they  could  do  was  to  send  for 
their  lawyer  as  quick  as  they  could, — suggesting  Mr.  Dorn  as  a 
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good  lawyer.  Something  was  said  also  by  the  bankrupts  about 
their  creditors  being  after  them.   The  examination  then  proceeded 

as  follows; 

"Q.  Mr.  Hardle,  from  the  conversation  yoa  had  with  them,  and  what  the; 
said  to  yoQ,  was  It  papns  and  things  that  ttiey  wanted  to  bide  from  flidr 
creditors?  Mr.  Dom;  Object  to  tt  as  Irrderant,  Incompetent,  and  ImmaterbL 
outside  of  the  issues,  and  calling  for  the  opinion  and  concinslon  of  the  wit- 
ness, without  a  foundation.  The  Gourt:  Orermled.  Mr.  Dom:  Exception. 
A.  I  looked  upon  the  thing  Just  simply  this  way.  at  a  glance,— that  there  was 
going  to  be  a  grand  complication  of  affairs,  and  I  didn't  wish  to  have  my 
foot  la  It  That  is  the  reason  that  I  refused  to  hare  anything  to  do  with 
those  papers.  Q.  Well,  did  yon  say  anything  to  them  to  this  effect:  That 
yon  were  not  lawyer  enough  to  tell  them  bow  to  evade  the  law  and  stUl 
have  the  law  protect  tbemT  A.  Tes,  sir,  I  did;  sometbing  Jnst  to  tbat 
effect  Q.  From  what  tb^  said,  were  fliey  trying  to  e^'ade  tbe  law?  Mr. 
Dom;  Object  to  It  as  Irrelevant,  Incompetent  and  Immaterial,  outside  of  the 
issues,  and  calling  for  the  opinion  and  conclusion  of  the  witness,  wlthoat  a 
foundation.  The  Court:  Overrnled.  Mr.  Dom:  Exception.  A.  I  took  It  for 
granted,  from  the  conversation,  that  there  was  certain  things  that  tiiey  liad 
in  their  possession  that  they  didn't  wish  to  be  attached,  and  that  they  sbnply 
wished  to  make  my  safe  a  depository.  Mr.  Dora:  I  move  to  strike  out  the 
answer  as  not  responsive,  being  the  opinion  and  conclusion  of  the  witness. 
The  Court:  Denied.  Mr.  Dom:  Exception." 

The  questions  objected  to  were  certainly  intended  to  elicit  and  did 
elicit  from  the  witness  his  own  conclusion,  drawn  from  his  conversa- 
tion with  the  bankrupts,  that  they  intended  to  conceal  from  their 
creditors  certain  papers,  and  wished  to  deposit  the  same  in  his  safe. 
This  conclusion,  it  may  be,  is  fairly  deducible  from  the  facts  previ- 
ously testified  to  by  the  witness ;  still  it  was  a  conclusion  to  be  drawn 
by  the  court,  not  by  the  witness. 

Another  error  complained  of  was  the  admission  of  the  evidence 
of  P.  Tognazini  to  the  effect  that,  he  had  made  investigations  in  the 
neighborhood  of  Cayiicos  to  ascertain  whether  or  not  there  were 
dairymen  trading  with  De  Gottardi  &  Righetti  who  had  demanded 
cash  from  them  instead  of  checks,  and  that  he  had  found  one.  Tog- 
nazini previously  testified  that  he  had  lived  in  that  community  for 
30  years,  and  was  a  director  of  the  Commercial  Bank  at  San  Luis 
Obispo.  In  order  that  the  bankrupts*  objections  to  this  testimony 
may  be  understood,  it  should  be  stated  that  the  bankrupts  claimed 
that  they  had  accumulated  at  the  store  the  large  amount  of  money 
of  which  they  said  they  were  robbed  because  some  of  their  cus- 
tomers had  demanded  payment  in  cash,  rather  than  checks,  and  if 
they  were  not  able  to  comply  with  such  demands  the  customers,  to 
whom  they  might  give  checks  would  go  over  to  Cass  &  Co.'s  (a  com- 
peting store)  for  the  purpose  of  cashing  the  checks  there,  and  would 
then  transact  other  business  with  Cass  &  Co.  To  meet  this  claim 
of  the  bankrupts  the  above-mentioned  testimony  of  Tognazini  was 
cffered.  The  testimony  was  clearly  incompetent,  being  mere  opin- 
ions and  conclusions  of  the  witness,  and,  what  is  worse,  opinions  and 
conclusions  drawn  necessarily  not  from  facts  within  the  knowledge 
of  the  witness,  but  from  hearsay  statements  made  to  him  by  other 
parties. 

Another  ruling  complained  of  is  the  striking  out  of  the  testimony  of 
Kighettt  as  to  what  De  Gottardi  told  him  about  putting  $1,500  into 
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the  safe  on  the  30th  of  April.  Righetti  had  just  testified  that  he 
saw  Ue  Guttardi  put  money  in  the  safe;  that  he  did  not  count  it, 
but  that  De  Gottardi  told  him  he  had  $1,500,  and  put  it  in  the  safe. 
Xlie  referee,  on  motion  of  the  trustee's  attorney,  struck  out  what 
De  Gottardi  said,  as  incompetent,  irrelevant,  and  immaterial.  This 
ruling  was  erroneous.  Whether  or  not  De  Gottardi  had  placed  $1,- 
500  in  the  safe  was  one  of  the  matters  in  dispute,  and  his  statements 
at  the  time  were  competent  as  a  part  of  that  transaction. 

The  misconduct  charged  against  attorneys  for  the  trustee  con- 
sists mainly  in  asking  incompetent  and  improper  questions,  insisting 
upon  answers  where  the  referee  had  sustained  objections  to  the 
questions,  and  a  transaction,  which  I  will  notice  later  on,  with  the 
witness  Msry  Malvate,  a  girl  17  years  of  age,  who  at  the  time  of  the 
alleged  robbery  was  a  domestic  in  the  home  of  Mr.  Righetti.  That 
incompetent  testimony,  prejudicial  to  the  bankrupts,  was  offered  and 
admitted,  appears  from  what  I  haye  already  said.  Besides  the  in- 
stances thus  enumerated,  an  examination  of  Mrs.  tognina  Righetti, 
wife  of  one  of  the  bankrupts,  is  complained  of  as  having  been  unfair 
to  the  witness  and  highly  improper.  Mrs.  Righetti  was  bom  in 
Italy,  and  came  to  California  when  she  was  about  12  or  13  years 
old.  Before  marriage  she  lived  with  Mr.  Padraita,  her  brother-in- 
law,  at  C?iyucos,  and  went  to  school  about  one  month  at  that  place. 
She  can  write  English  a  little,  but  not  well.  She  is  able  to  read 
printing  to  some  extent,  and  plain  writing.  In  the  latter  part  of 
1900  the  witness  declared  a  homestead  on  certain  property  in  Cay- 
ucos,  and  it  was  to  this  matter  that  the  objectionable  questions  re- 
lated,  Some  of  the  questions  and  answers  were  as  follows : 

"Q.  Well,  yon  remember  putting  the  taomestead  ou  this  property,  don't 
yon?  A.  Yes,  sir.  Q.  Yon  remember  signing  the  paper?  Mr.  Dom:  Object 
to  tbat  as  IrreleTant  Incompetent,  and  Immaterial,  end  ontstde  the  Issues. 
The  Oonrt:  Overmled.  Mr.  Dom:  Take  an  exception.  A.  Yes.  sir.  ♦  •  • 
Q.  And  yon  knew  what  was  In  the  paper  that  yon  sl^ed?  Mr.  Dora:  Same 
objection.  The  Court:  Same  ruling.  Mr.  Dom:  Exception.  A.  Well,  I  read 
It.  Q.  What  was  In  it?  A.  Oh.  I  don't  remember,— It  been  so  long.  Q.  Did 
It  Bay  anything  abont  a  horse?  A.  1  dent  ranember  if  It  said  anything 
about  a  horse.  Q.  Did  It  say  something  about  fanning  Implements  and 
chickens?  Mr.  Dom:  Object  to  it  as  irrelevant  tucompeteut  and  immaterial, 
not  the  best  evidence,  and  calling  for  the  contents  of  a  written  Instrument 
The  Court:  Objection  sustained.  Mr.  Aeh:  Answer  the  question.  A.  I 
don't  remember,— It  has  been  so  long  since.  Q.  Well,  don't  you  know  that 
it  spoke  about  furniture  and  beds  and  carpets  and  dotbes  and  so  forth,  In 
that  paper?  Mr.  Dom:  Object  to  It  as  liTelevant  Incompetent  and  Imma- 
twial,  not  the  best  evidence  of  the  contents  of  a  written  Instrument  ond 
an  Improp«  mode  of  Interrogating  a  witness,— onto  Ir  to  the  wltneu.  The 
Court:  Objection  matained.  A.  I  suppose  It  did.  but  It  bent  sueb  a  long 
time  that  I  can't  remember." 

Counsel  for  bankrupts  insist  that  the  fact  that  the  last  two  ques- 
tions were  held  by  the  referee  to  be  objectionable  in  no  way  miti- 
gates their  impropriety,  that  counsel  for  the  trustee  was  interrogat- 
ing an  illiterate  woman,  and  that  by  adroitly  insinuating,  through 
his  questions,  as  true,  matters  which  he  knew  to  be  untrue,  he  finally 
succeeded  in  getting  the  witness  to  affirm  the  false  matters.  This 
method  of  examination,  which  counsel  for  the  bankrupts  sharply 
criticise,  I  cannot  myself  look  upon  otherwise  than  with  disapproval. 
114  F.~22 
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Another  charge  of  misconduct  against  attorneys  of  the  trustee  is 
that  they  persistently  repeated  questions  and  insisted  upon  answers 
where  the  referee  had  sustained  objections  to  the  questions.  This 
charge  is  without  foundation.  The  correct  practice,  as  I  shall  show 
later  on,  is  to  take  down  the  answers  to  questions,  without  reg;iril 
to  the  referee's  rulings.  The  incident  relating  to  Mary  Malvate, 
complained  of  by  the  bankrupts,  was  brought  out  on  the  cross- 
exauunation  of  that  witness  by  Mr.  Dorn,  as  Follows  (the  Mr.  Gregg 
mentioned  by  the  witness  was  associate  counsel  with  Mr.  Ach) : 

"Q.  Since  70a  woe  here  before,  have  jm  talked  wltii  anyone  besUa 
Mr.  Gregg  about  your  testimofly?  A.  Since  I  was  here  before?  Q.  Tea?  A. 
Mo,  sir;  I  guess  I  did  with  OInbbinl.  Q.  I  mean  since  70a  were  here  as  a 
witness  the  last  time  700  were  here,— a  week  or  bo  ago,— aa  a  witness?  Since 
thAt  time  have  70a  talked  with  any  one  besides  Mr.  Gregg?  A.  No.  Q.  You 
haven't  received  any  present  or  anything  of  that  kind,  bave  yon?  A.  Yes. 
sir.  Q.  Well,  who  from?  A.  Mr.  Act.  Q.  Mr.  Ach?  A.  Tea.  sir.  Q.  Wbat 
did  yon  get?  A.  A  box  of  candy.  Q.  Who  delivered  the  present  to  yoa?  A. 
This  fellow  over  here.  (Pointing.)  Q.  Mr.  Gregg?  A.  Tes.  sir.  Q.  80,  sIdm 
yon  Wfcre  here  as  a  witness  before  Mr.  Gregg  dellrered  for  Mr.  Ach  to  70a  a 
box  of  candy  as  a  present?  A.  Ves.  sir.  Mr.  Ach:  That  Is  objected  to  as 
assuming  that  Mr.  Gregg  delivered  It  for  Mr.  Ach.  Mr.  X>oni:  Q.  80,  since 
yon  were  here  before,  then,  Mr.  Ach  has  made  yon  a  present  of  a  box  of 
candy,  and  Mr.  Gregg  delivered  the  present  to  70a?  A.  Tes,  sir.  Q.  And 
was  that  the  tbne  that  70a  talked  with  Mr.  Gregg  at  OsyncoB?  A.  Yes,  sir. 
Q.  Is  that  the  only  present  yon  got?  A.  Tes,  sir." 

On  re-direct  examination  by  Mr.  Ach  the  witness  testified  as  fol- 
lows : 

"Q.  Now,  yon  say  that  yon  got  a  box  of  candy?  A.  Tes.  air.  Q.  Was  It 
^ood  candy?  A.  Fine.  Q.  You  say  Mr.  Gregg  brought  It  ovot  to  you?  A 
Tea,  sir.  Q.  Well,  did  you  tell  Mr.  Gregg  anything  more  about  tbe  case  than 
yon  told  me  on  the  witness  stand  befwe?  A.  He  wu  uUng  me  something, 
but  t  told  him  I  didn't  know  an7  more.  Q.  Was  tbat  btfore  or  mtber  be  give 
you  the  candy?  A.  I  don't  remember.  Q.  He  told  yon  It  come  from  Mr. 
Ach,  did  he?  A.  Yes,  sir.  Q.  Just  Mr.  Gregg  give  yoa  candy,  and  said  Mr. 
Ach  sent  it  to  yon?  A.  Tes,  shr.  Q.  Ton  thought  Mr.  Acta  was  a  real  nice 
feUow,  didn't  yon?  A.  Yes,  sir.** 

This  gift  of  candy,  counsel  for  bankrupts,  in  argument,  while  dis- 
avowing any  purpose  to  charge  bribery,  characterized  with  marked 
severity  as  indiscreet  and  Wolative  of  the  duties  of  an  attorney.  In 
a  written  opinion  heretofore,  on  the  7th  day  of  January,  1902,  read 
in  open  court,  I  fully  indorsed  said  criticism.  After  said  opinion 
had  been  read,  Mr.  Ach,  counsel  for  the  trustee,  at  his  owq  request, 
and  without  objection,  was  sworn  as  a  witness,  and  thus  disclaimed 
any  connection  with  or  knowledge  of  the  transaction  until  after  its 
occurrence.   The  following  order  was  then  made: 

"Thereupon  it  Is  ordered  tbat  the  opinion  Just  heretofore  rendered.  In  so 

far  as  this  matter  ta  concerned,  be  held  In  abeyance  for  further  consideration. 

and  that  tbe  same  be  not  filed  of  record  until  the  further  order  of  the  conrL" 
• 

Mr.  Ach's  testimony  shows  satisfactorily  that  he  was  in  no  way 
connected  with  said  gift  of  candy,  and  relieves  him  of  any  responsi- 
bility therefor.  On  January  2^,  1902,  Mr.  Ach  submitted  m  open 
court  (counsel  for  bankrupts  bemg  present  and  offering  no  objection 
thereto)  the  affidavit  of  Mr.  Gregg,  stating,  in  substance,  that  on 
the  7th  day  of  September,  1901,  he  drove  to  the  town  of  Cayucos 
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to  attend  and  direct  the  sale  of  a  stock  of  goods  belonging  to  the 
estate  of  the  bankrupts,  and  for  no  other  purpose,  and  that  Mary 
Malvate  was  then,  and  for  some  time  prior  and  subsequent  thereto 
had  been,  a  waitress  at  the  Excban^  Hotel,  in  said  town ;  that  on 
said  day  affiant,  while  visiting  at  said  hotel,  did,  in  the  presence  of 
several  persons,  whose  names  are  unknown  to  him,  give  to  her  a 
small  box  of  candy,  which  was  then  passed  around  among  and 
eaten  by  the  persons  present;  that  he  was  not  in  the  presence  or 
hearing  of  said  Mary  Malvate  for  a  longer  time  than  lo  minutes,  nor 
at  any  time  away  from  the  presence  of  others  and  that  he  did  not  see, 
nor  attempt  to  see,  her  again  until  she  again  appeared  as  a  witness 
in  this  proceeding;  that  the  only  reference  made  at  the  time  to  the 
testimony  of  said  Mary  Malvate  was  that  affiant  asked  her  if  she 
knew  anything  more  about  the  facts  in  said  matter  than  af^>eared  in 
her  testimony,  and  she  replied  that  she  did  not;  that  said  question 
and  answer  arose  out  of  a  general  conversation  among  those  present 
as  to  the  probability  of  an  investigation  being  made  by  the  federal 
grand  jury,  and  that  affiant  did  not  then  know  or  expect  that  she 
wQuld  be  called  again  as  a  witness  in  said  bankruptcy  proceedings ; 
that  the  candy  was  not  given  for  the  purpose  of  affecting  her  testi- 
mony or  attitude  towards  any  of  the  parties  interested,  or  of  in- 
ducing her  to  testify  against  said  bankrupts,  and  was  not  given  at 
the  request  or  under  the  direction  of  Henry  Ach  or  any  other  per- 
son ;  and  that  said  gift  was  intended  by  this  affiant  solely  as  a  per- 
sonal courtesy.  The  object  of  the  visit  which  Mr.  Gregg  says,  in 
his  affidavit,  he  made  to  the  Exchange  Hotel,  was  testified  to  by  Miss 
Malvate,  in  that  part  of  her  testimony  immediately  preceding  the 
questions  and  answers  above  quoted,  as  follows : 

"Q.  SiDce  you  were  here  as  a  witness  before,  did  7011  ever  talk  with  Mr. 
Gregg  about  this  matter?  A.  I  guesa  I  did.  Q.  Uow  many  times?  A.  Once. 
Q.  Wbere  was  tbat?  A.  I  don't  know  when  was  It  That  time  he  came  up 
to  CayucoB.  Q.  Well,  wbere  were  yon  when  yoo  talked  with  Mr.  Oregg  about 
ItT  A.  The  Sxchange.  Q.  The  Exchange  Hotel?  A.  Tes,  sir.  Q.  I  suppose 
he  bad  lunch  there?  A.  No,  sir.  Q.  Called  tliere  to  see  you?  A.  He  came 
to  pa7  my  expenses.  Q.  You  mean  your  witness  fees?  A.  Tes.  sir.  Q.  Did 
yon  have  any  talk  with  him  about  what  you  knew  about  tbia  case?  A.  I 
don't  remember,  t  guess  I  did." 

With  Mr.  Gregg's  affidavit  in  the  record,  the  following  facts  re- 
main undisputed:  That  Mary  Malvate  was  called  as  a  witness  twice 
by  the  trustee, — the  first  time  several  days  before,  and  the  second 
time  a  few  days  after,  the  gift  of  the  candy ;  that  Mr.  Gregg  went 
to  said  hotel  to  pay  the  girl  her  witness  fees,  and  on  that  occasion 
gave  her  the  candy,  representing  it  as  a  gift  from  Mr.  Ach,  the 
leading  counsel  for  the  trustee,  and  asked  her  if  she  knew  anything 
more  about  the  facts  in  said  matter  than  appeared  in  her  testimony, 
and  she  replied  she  did  not.  That  the  transaction,  as  first  shown  in 
evidence^  called  for  severe  rebuke,  will  not  admit  of  controversy,  and, 
even  in  the  light  of  Mr.  Gregg's  affidavit,  it  was  a  blamable  in^cre- 
tion. 

The  foregmng  ruUngs  and  matters,  adverted  to  by  me  with  dis- 
approval, unquestionably  disclose  prejudicial  errors  by  the  referee, 
and  misconduct  on  the  part  of  the  attorneys  for  the  trustee,  some 
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of  which  may^ -without  exaggeration,  be  denominated  gross,  and  pre- 
sent for  settlement  the  proposition  of  law  strenuously  insisted  upon 
by  counsel  for  bankrupts,,  that  for  erriKa  and  misconduct  such  as 
above  indicated  a  referee's  order  ought  to  be  set  aside,  regardless  of 
what  the  competent  evidence  in  the  record  may  establish.  In  sup- 
port of  said  proposition  it  is  argued,  among  other  things,  that  a  ref- 
eree under  the  present  bankruptcy  law  differs  from  a  register  under 
llic  bankruptcy  act  of  1867  in  this :  that  the  former  is  clothed  with 
important  judicial  powers,  which  the  latter  did  not  possess,  and  that 
among  these  powers  is  that  of  passing  upon  the  competency,  ma- 
teriality, and  relevancy  of  testimony;  that  No.  22  of  the  general 
orders  in  bankruptcy  and  section  731  of  the  Revised  Statutes  of  the 
United  States,  together  and  in  effect,  establish  as  the  procedure  to 
be  observed  by  a  referee  where  witnesses  are  examined,  and  by  the 
judge  on  review  of  an  order  made  as  the  result  of  such  examination, 
that  which  obtains  in  the  courts  of  law  of  the  state  wherein  the  bank- 
ruptcy court  is  located ;  and  that  under  the  laws  of  the  state  of  Cal- 
ifornia the  appropriate  remedy  for  errors  in  the  admission  and  ex- 
clusion of  testimony  and  misconduct  on  the  part  of  attorneys  is  a 
new  trial.  The  order  in  bankruptcy  and  the  section  of  the  Revised 
Statutes  above  mentioned  are  respectively  as  follows: 

"XXII.  ThUag  of  Testimonj.  Tbe  examination  of  witnessee  hetan  tlie 
referee  may  be  conducted  hy  the  party  fn  peraon  or  hy  him  comuel  or  at- 
torney, and  the  wltneitses  shall  be  subject  to  examination  and  eroaMmnina- 
tlon,  which  shall  be  had  In  conformity  with  the  mode  now  adopted  in  courts 
of  law.  A  deposition  taken  upon  an  examination  before  a  referee  shall  Im 
tflken  down  In  writing  by  him,  or  under  his  direction.  In  the  form  of  qnestion 
and  answer.  When  completed  It  shall  be  read  over  to  the  witness  and  signeii 
by  him  In  the  presence  of  the  referee.  The  referee  shall  note  upon  the  dei>o- 
sltlon  tiny  Qoestion  objected  to,  with  his  decision  thereon:  and  llie  court 
shall  have  poww  to  deal  with  the  costs  of  Incompetent,  Inunaterial,  or 
relevant  depositions,  ot  parts  of  them,  as  may  be  just" 

"Sec.  721.  The  laws  of  the  several  states,  except  where  flie  constltatlon. 
treaties,  or  statutes  of  the  United  States  otherwise  require  or  provide^  shall 
be  regarded  as  rules  of  decision  In  trials  at  common  law,  In  tiie  conrts  of 
the  United  States,  In  cases  where  they  apply." 

The  first  proposition  stated  in  the  bankrupts'  argument,  that  a  ref- 
eree is  clothed  with  important  powers, — among  them,  that  of  de- 
termining objections  to  testimony, — has  been  approvingly  adopted 
by  text  writers  (Coll.  Bankr.  [3d  Ed.]  503;  Loveland,  Bankr.  502). 
and  is  unquestionably  sound.  Jurisdiction  to  hear  and  determine 
issues  of  fact  necessarily  implies  power  to  pass  upon  the  admissibil- 
ity of  testimony.  The  last  proposition  of  said  ailment,  namely, 
that,  under  the  state  practice  of  California,  for  errors  and  miscon* 
duct  such  as  appear  in  this  record  a  new  trial  is  the  appropriate  rem- 
edy, also  seems  to  be  well  sustained  by  authority,  and  the  rule  is  ap- 
plied in  civil  as  well  as  criminal  cases.  Smith  v.  Westerfield,  88  Cal 
383,  26  Pac.  206;  People  v.  Wells,  100  Cal.  460,  34  Pac  1078;  People 
V.  Jacobs,  49  Cal.  384;  In  re  James'  Estate,  124  Cal.  653,  57  Psc 
578,  looS.  The  intermediate  proposition  of  said  argument,  that  No. 
22  of  the  general  orders  in  bankruptcy  and  section  721  of  the  Ke- 
vised  Statutes  of  the  United  States  establish  as  the  procedure  before 
a  referee,  where  witnesses  are  examined,  that  of  courts  of  law  of  the 
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State  wherein  the  referee  is  sitting,  is  vulnerable.  Its  infirmity  con- 
sists in  this :  that  it  unduly  enlarges  the  scope  of  general  order  No. 
22.  I  am  inclined  to  think  that  the  provision  of  said  order  requir- 
ing the  examination  and  cross-examination  to  conform  to  the  mode 
adopted  in  courts  of  law  simply  means  that  the  witness,  after  being 
duly  sworn,  shall  be  first  examined  by  the  party  introducing  him, 
and  then  cross-examined  by  the  adverse  party,  and  that  such  ex- 
amination and  cross-examination  shall  be  oral,  and  not  upon  written 
interrogatories.  Whatever  may  be  the  precise  timits,  however,  of 
that  general  order,  it  is  sufficient  to  say  here  that  it  docs  not  affect 
the  practice  on  a  review  by  the  judge  of  an  order  made  by  the  ref- 
eree, nor  the  record  which  the  referee  should  cause  to  be  made  up 
for  the  purpose  of  such  review.  Section  38a  of  the  bankruptcy  act 
of  1898  provides  that  "referees  respectively  are  hereby  invested,  sub- 
ject always  to  a  review  by  the  judge,  *  *  •  with  jurisdiction," 
etc.  The  unlimited  power  of  review  here  conferred  upon  the  judge 
includes  matters  of  fact  as  well  as  questions  of  law.  There  is  nothing 
in  the  act  prescribing  the  manner  in  which  this  review  shall  be  had, 
nor  is  there  any  general  order  relating  in  terms  to  the  subject,  except 
No.  27,  already  quoted;  and  that  simply  requires  the  person  de- 
siring a  review  to  file  his  petition  therefor,  setting  out  the  error  com- 
plained of,  and  the  referee  to  forthwith  certify  to  the  judge  the  ques- 
tion presented,  a  summary  of  the  evidence  relating  thereto,  and  the 
finding  and  order  of  the  referee.  The  supreme  court  of  the  United 
States,  however,  has  said: 

**Proceedlng8  In  bankmptcy  generally  are  In  the  nature  of  proceedings  b 
equity;  and  the  words  "at  law,'  In  the  opening  sentence  conferring  on  the 
courts  of  bankruptcy  *8u<di  Jurisdiction,  at  law  and  In  equity,  as  will  enable 
tbem  to  exercise  original  Jurisdiction  In  bankruptcy  proceedings,*  may  have 
t>een  inserted  to  meet  clause  4,  autbarizlng  the  trial  and  punishment  of  of- 
fenses, the  Jurisdiction  over  which  must  necessarily  be  at  law,  and  not  III 
equity."   Bardes  v.  Bank,  178  V.  S.  6B5,  20  Sup.  Ot  1000,  44  I*.  Bd.  1175. 

General  order  in  bankruptcy  No.  37  is  as  follows : 

"In  proceedings  In  equity,  instituted  for  the  purpose  of  carrying  Into  efTect 
tfaR  provisions  of  the  act,  or  for  enforcing  the  rights  and  remedies  given  by 
It.  the  rules  of  equity  practice  establlsbed  by  the  supreme  court  of  tbe  United 
States  shall  be  f<^0Tved  as  nearly  as  may  be.   *   *  *" 

A  proceeding  before  a  referee,  such  as  the  present  one,  is  essen- 
tially of  an  equitable  nature.  Issues  of  fact  are  to  be  determined 
by  him  without  the  intervention  of  a  jury,  and  his  order,  if  affirmed 
on  review,  is  enforceable,  not  after  the  manner  of  courts  of  law,  but 
by  the  process  of  commitment.  General  order  No.  22  affects  the 
equitable  nature  of  this  proceeding  only  to  the  extent  of  prescrib- 
ing a'  common-law  mode  of  taking  testimony,  which  had  previously 
been  introduced  by  rule  into  equity  practice.  The  pregnant  fact 
here  suggested,  that  said  order  is  imitative,  has,  it  seems,  escaped 
the  attention  of  counsel  for  bankrupts ;  and  consequently  they  have 
overlooked  authoritative  interpretations,  directly  pertinent,  which 
the  supreme  court  has  placed  upon  the  archetype.  I  find,  upon  care- 
ful research,  that  general  order  No.  22  is  taken  largely,  if  not  in  its 
entirety,  from  No.  67  of  the  rules  of  practice  for  United  States  courts 
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of  equity,  and  this  fact  of  itself  is  a  recognition  by  the  supreme  court 
of  the  equitable  nature  of  the  proceeding.  That  part  of  general 
order  No.  22  on  which  counsel  for  bankrupts  mainly  rely,  namely, 
"The  examination  of  witnesses  before  the  referee  may  be  conducted 
by  the  party  in  person  or  by  his  counsel  or  attorney,  and  the  wit- 
nesses shall  be  subject  to  examination  annd  cross-examination,  which 
shall  be  had  in  conformity  with  the  mode  now  adopted  in  courts  of 
law,"  has  its  corresponding  provision  in  that  part  of  said  equity  rule 
No.  67  relating  to  the  examination  of  witnesses  before  an  examiner, 
as  follows: 

"Such  lamination  sball  take  place  In  the  presence  of  the  parties  or  tb^ 
agents,  by  th^  comuel  or  BoHcltora,  and  flie  witnesses  staall  be  subject  to 
eross-fixamlnaUon  and  re-ezamlnatlon,  all  of  which  shall  be  conducted  at 
near  as  may  be  In  ttie  mode  now  used  in  the  common  law  courts.**  14i  U.  8. 
689,  12  Sup.  Ct  111..  86  L.  Ed.  1143. 

Now,  what  is  the  practice  at  the  hearing  and  on  appeal  in  equity? 
There,  as  is  well  known,  at  the  examination  of  witnesses,  questions, 
objections,  rulings,  exceptions,  and  answers  are  all  taken  down,  so 
that  the  appellate  court,  rejecting  incompetent  testimony,  even 
though  it  may  have  been  considered  below,  and  considering  compe- 
tent testimony,  even  though  it  may  have  been  rejected  below,  may 
render  such  final  decree  as  the  equities  of  the  case  require.  Blease 
V.  Garlington,  92  U.  S.  i,  23  L.  Ed.  521 ;  Ruckman  v.  Cory.  129  U. 
S.  387,  9  vSup.  Ct.  316,  32  L.  Ed.  728:  Mining  Co.  v.  Doe,  27  C.  C.  A. 
50,  82  Fed.  51 ;  Ridings  v.  Johnson,  128  U.  S.  212,  9  Sup.  Ct.  72,  32 
L.  Ed.  403 ;  Johnson  v.  Harmon,  94  U.  S.  371,  24  L.  Ed.  271 ;  Beach, 
Mod.  Eq.  Prac.  §§  978,  980. 

In  Blease  v.  Garlington,  supra,  the  court,  speaking  through  Chief 
Justice  Waite,  says : 

"Slnc«  the  amendment  of  rule  87,  In  1861,  there  conid  never  hare  been 
any  difllculty  In  bringing  a  case  here  upon  appeal,  so  as  to  save  all  excep- 
tions as  to  the  form  or  substance  of  the  testimony,  and  still  leave  us  tn  a 
condition  to  proceed  to  a  final  determination  of  the  cause,  whatever  mlgbt 
be  onr  rtillngs  upon  the  ezceptlona.  The  examiner  before  whom  tbe  wit- 
nesfies  are  orally  examined  Is  required  to  note  exceptions,  but  he  canaot 
decide  upon  their  Talidit.v.  He  mast  take  down  all  the  examination  In 
writing,  and  send  it  to  the  court,  with  the  objections  noted.  80,  too,  irheo 
depositions  are  taken  according  to  the  acts  of  congress  or  otherwise,  undw 
the  rules,  exceptions  to  tbe  testimony  may  be  noted  by  the  officer  taking  tbe 
deposition,  but  he  Is  not  permitted  to  decide  upon  them;  and  when  fbe  tes- 
timony, as  reduced  to  writing  by  the  racamlner,  or  the  deposition.  Is  filed  la 
court  further  exceptions  may  be  there  taken.  Thus  both  the  exceptions  and 
the  testimony  objected  to  are  all  before  the  court  below,  and  come  here  npoa 
appeal  as  part  of  the  record  and  proceedings  there.  If  we  reverse  the  ruUug 
of  that  court  upon  the  exceptions,  we  may  still  proceed  to  the  hearing,  be- 
cause we  have  In  our  possession  and  can  consider  the  rejected  testimony. 
But  under  the  practice  adopted  In  this  case,  If  the  exertions  sustained  belov 
are  overruled  here,  we  must  remand  the  cause  In  order  that  proof  may  be 
taken.  That  was  done  In  Conn  v.  Fenn,  6  Wheat  424,  S  L.  Ed.  1SS»  whtcb 
was  decided  before  the  promulgation  of  the  rules.  One  of  tbe  objects  of  tbe 
rule,  in  Its  present  form,  was  to  prevent  the  necessity  for  any  such  practice. 
While,  therefore,  we  do  not  say  that,  even  since  the  Revised  Statutes,  tbe 
circuit  courts  may  not  In  their  discretion,  under  the  operation  of  the  mles, 
permit  the  examination  of  witnesses  orally  Id  open  court  upon  the  bearing 
of  cases  In  equity,  we  do  say  that  now  they  are  not  by  law  required  to  do 
so,  and  that  If  such  practice  Is  adopted  in  any  case,  the  testimony  pnt^tei 
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tn  tluit  form  roust  b«  taken  down  or  Itn  snbstiince  stated  In  writing  and 
made  part  of  tbe  record,  or  It  will  be  entirely  disregarded  here  on  an  appeal. 
So,  too,  If  testimony  Is  objected  to  and  mied  out  It  must  still  be  sent  here 
with  tbe  record,  subject  to  tbe  objection,  or  tbe  ruling  will  not  be  considered 
by  ns.  A  case  wlU  not  be  sent  back  to  bare  tbe  rejected  testimony  taken, 
even  though  we  might  on  examination,  be  of  the  opinion  timt  tbe  objection 
to  it  ought  not  to  hare  been  sustained.** 

The  fourth  paragraph  of  the  syllabus  in  Ruckman  v.  Cory,  supra, 
also  a  decision  by  the  supreme  court  of  the  Unj|ied  States,  is  as  fol- 
lows: 

"Although  Incompetent  evidence  be  received  In  an  equity  case,  yet  If  the 
decree  can  be  sustained  by  such  evidence  In  tbe  record  as  Is  competent  and 
retovant  tbls  court  will  not  disturb  the  decree.*' 

In  the  body  of  the  opinion,  the  court  says : 

Beference  Is  made  to  the  depositions  of  several  witnesses,  Inclndlog 
the  plaintiff,  who  testified  In  bis  own  behalf.  In  which  are  detailed  state- 
moits  made  by  Bnckman  at  different 'times  aft^  1862  In  reference  to  the 
title  to  these  lands.  This  evidence.  It  Is  contended,  and  properly  so,  was 
Incompetent  under  the  well-established  rule  that  *a  grantee  in  a  deed  Is  not 
affected  with  tbe  declarations  of  the  grantor  made  after  tbe  execntlon  and 
delivery  of  the  deed,  unless,  with  full  knowledge  of  such  declarations,  he 
acquiesces  In  or  sanctions  tbem.'  •  •  •  But  tbe  question  remains  whether 
the  decree  cannot  be  sustained  by  such  evidence  In  the'  record  as  Is  com- 
petent and  relevant  We  think  It  can.  At  any  rate,  after  a  careful  sifting 
of  tbe  proof,  and  giving  due  weight  to  all  tbe  facts  and  circumstances  that 
may  properly  be  considered,  we  do  not  see  our  way  clear  to  disturb  tlie 
decree." 

In  Mining  Co.  v.  Doe,  supra,  the  circuit  court  of  appeals  of  this 
circuit  held  (quoting  from  the  syllabus) : 

"8.  Appeals  In  Equity— Findings  of  Fact  On  an  appeal  In  equity,  findings 
of  fact  made  by  the  court  below  are  entitled  to  some  weight,  but  are  not 
binding  on  the  ain>^te  court  The  whole  case  Is  before  tbe  latter  court 
and  It  Is  bound  to  dedde  the  same,  so  far  as  It  Is  In  a  condition  to  be  de> 
dded,  on  Its  merits." 

It  is  true  that  an  examiner  in  equity  does  not  pass  upon  objec- 
tions to  evidence,  while  a  referee  in  bankruptcy  must  do  so.  This, 
however,  furnishes  no  reason  why  the  record  made  up  by  tbe  latter 
.should  be  less  complete  than  that  made  up  by  the  former.  The 
necessity  for  a  full  transcript  is  the  same  in  each  case, — in  the  one 
case,  that  the  decree  of  the  appellate  court,  and  in  the  other  that  the 
order  of  the  judge  on  review,  may  finally  determine  all  matters  at 
issue.  Moreover,  where  the  examination  of  witnesses  is  had  orally 
in  open  court,  as  may  be  done  under  the  amendment  to  equity  rule 
No.  67,  promulgated  by  the  supreme  court  May  15,  1893  (149  U.  S 
793*  13  Sup.  Ct.  iii.,  37  L.  Ed.  1235),  the  judge  does  pass  upon  the  ad- 
missibility of  testimony ;  and  in  that  case  a  hearing  in  equity  and  a 
proceeding  (such  as  the  present  one)  before  a  referee  in  bankruptcy 
are  substantial^  alike.  The  judge  and  referee,  it  is  true,  do  not 
occupy  towards  each  other  the  relation  of  an  appellate  to  an  in- 
ferior court,  but  are  both  oflBcers  of  the  bankruptcy  court.  This 
circumstance,  however,  does  not  weaken,  but,  rather,  confirms,  the 
conclusion  which  I  have  reached  as  to  the  power  and  duty  of  the 
judge  on  review  of  an  order  of  the  referee.    If,  in  equity,  an  appel- 
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late  court,  regardless  of  errors  and  irregularities  at  the  hearings 
exercises  complete  supervision  over  the  decree  of  the  lower  court,— 
the  two  being  distinct  tribunals,— and  confirms,  reverses,  or  modifies 
the  decree  so  as  to  administer  final  relief  upon  the  competent  evidence 
in  the  record,  for  a  much  stronger  reason  ought  the  judge,  in  a  bank- 
ruptcy proceeding,  to  exercise  equally  as  full  control  over  the  order 
of  the  referee,  where  both  judge  and  referee  are  not  only  of  the 
same  court,  but  e^^h  for  the  time  being  constitutes  the  court,  and 
where,  therefore,  a  'review  by  the  judge  of  the  referee's  order  is  the- 
oretically a  review  by  the  court  of  its  own  decision. 

In  re  Nugent,  44  C.  C.  A.  620,  105  Fed.  181,  and  Smith  v.  BeUorjl, 
45  C.  C.  A.  526, 106  Fed.  658,  cited  by  the  bankrupts,  do  not,  I  think, 
support  their  contention.  In  each  of  those  cases  it  was  expressly 
held  by  the  court  of  appeals  that  the  district  court  was  without  juris- 
diction to  make  the  orders  complained  of,  and,  of  course,  there  was 
nothing  the  appellate  court  could  do  but  set  aside  the  orders.  In 
re  Keller  (D.  C.)  109  Fed.  zi8,  also  cited  by  the  bankrupts,  is,  accord- 
ing to  my  view  of  the  case,  favorable  to  the  procedure  whidi  I  have 
outlined,  rather  than  to  that  contended  for  by  the  bankrupts.  There 
the  trustee  in  bankruptcy  contested  the  right  of  a  creditor  to  prtn'e 
up  his  claim  on  the  ground  that,  within  four  months  next  preceding 
the  filing  of  the  petition  in  bankruptcy,  bankrupt  had  made  payments 
to  the  creditor,  and  that  at  the  times  of  such  payments  the  bankrupts 
were  insolvent.  Thus  it  will  be  seen  that  one  of  the  issues  before  the 
referee  was  the  alleged  insolvency  of  the  bankrupts,  and  the  referee 
fotmd  that  the  bankrtrots  were  insolvent,  as  alleg^  by  the  trustee. 
With  reference  to  the  finding  of  the  referee  on  this  issue.  Judge  Sfairas 
says: 

"As  I  onderstand  the  certJflcate  of  tlie  referee,  tbta  condnsloo  was  reaclHd 
upon  consld^tlon  of  the  facta  appeerlng  of  record  In  tiie  liankraptey  iffo- 
ceedlnga,  and  of  the  testimony  given  upon  the  examination  of  the  bankrupt 
and  other  parties  before  the  referee  in  connection  with  other  proceedlnga  bad 
In  the  case;  and  upon  part  of  the  present  claimant  It  Is  excepted  that  this 
evidence  was  Introduced  when  the  claimant  was  not  present  and  was  not 
represented." 

This  exception  was  held  to  be  good,  and,  since  there  was  no  other 
evidence  to  support  the  finding,  the  judge  referred  that  particular  isr 
sue  back  to  the  referee  for  further  testimony;  affirming,  however, 
the  report  of  the  referee  in  othu-  respects.  If  the  practice  were  as 
contended  for  by  bankrupts'  counsel, — that  error  in  the  admission 
of  testimony  wholly  vitiates  the  order  made  by  the  referee, — then 
the  referee's  entire  order  in  the  case  last  cited  would  have  been  re- 
versed, and  the  whole  matter  referred  back  to  him,  whereas  onl; 
one  issue  was  sent  back  to  the  referee,  and  the  balance  of  the  order 
afiirnied. 

Marks  v.  Fox  (C  C.)  18  Fed.  713, — another  citation  of  bank- 
rupts' counsel, — seems,  on  casual  reading,  to  hold  that  on  the  com- 
ing in  of  a  master's  report  in  an  equity  cause,  showing  the  admission 
of  incompetent  testimony  and  the  exclusion  of  competent  testimony, 
the  matter  should  be  referred  back  to  the  master  to  take  additional 
testimony,  reconsider  the  proofs,  and  report  conclusions.  A  more 
careful  reading  of  that  case,  however,  indicates  that  the  excluded 
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testimony  was  not  in  the  record  before  the  Judge.  The  following 
para£^aph  occurs  in  the  opinion  of  the  court : 

"Tbe  master  errooeoaslr  sustained  the  objections  to  Interrogatories  20,  28, 
&i,  38.  47.  49,  50,  61,  and  52,  proiraunded  to  the  witness  Henry  King,  and  to 
Interrogatories  17,  21,  44,  46,  66,  72,  7S,  76,  and  81,  propounded  to  Aaron 
Grant.  While  some  of  these  Interrogatories  do  not  seem  to  have  been  of 
mncb  Importance,  otbers  were,  and  the  general  resnlt  of  the  master's  mlioga 
has  been  to  deprive  the  defendants  of  testimony  which  was  clearly  com- 
petent and  materlaL  It  Is  for  the  mast^  to  determine  what  weight  should 
be  glTen  to  tbto  testimony  when  It  la  In  tiie  case.  It  may  be  that  bis  con- 
lAmUaa  will  not  be  affected  by  it,  but  upon  tbto  rerlew  of  bto  flndlngn  It 
cannot  be  determined  that  tbey  were  sot  Influenced  by  the  absence  of  tbe 
evidence  whlcb  tbe  defendants,  sought  to  Introduce.** 

If  the  interrogatories  which  the  master  held  to  be  incompetent  were 
not  answered,  then,  of  course,  there  was  nothing  else  the  judge  could 
do,  except  send  the  matter  back  to  the  master  to  take  the  testimony 
which  had  been  erroneously  excluded. 

Equitable  procedure  before  the  referee,  and  by  the  judge  on  a  re- 
view of  the  referee's  order,  such  as  I  have  otUUned,  is  approvingly 
epitomized  by  a  well-known  text  writer  on  bankruptcy  as  follows: 

"It  would  therefore  seem  that  referees  bare  power  to  pass  upon  the  com- 
petency, relevancy,  or  materiality  of  any  qaestlon  In  the  course  of  an  exam- 
ination, subject  to  have  the  question  reviewed  by  tbe  Judge  upon  ctttlAcate. 
XU«  more  convenient  practice  would  seem  to  be  for  the  referee  to  make  bis 
rulings,  and  thereupon  require  the  question  to  be  answered.  If  his  ruling 
be  against  the  question,  and  the  court  should  reverse  bto  finding,  It  would 
not  be  necessary  to  have  a  re-examlnatlon  of  the  witness.  If  tbe  court 
«honld  aOm  sncb  ruling,  the  answer  may  properly  be  disregarded.  The 
examination  sbould  continue,  and  the  question  be  cwtlfled  Attee  the  dciKMl- 
tlon  Is  completed,  to  prevent  delay.**  Loveland,  Bankr.  602. 

My  conclusions  on  this  branch  of  the  case  are:  First,  that  in  a 
proceeding  before  a  referee,  such  as  the  present  one,  a  record  should 
be  made  of  all  that  transpires  on  the  examination  of  witnesses, — 
questions,  objections,  rulings,  exceptions,  and  answers  should  all  be 
taken  down ;  second,  that,  on  a  review  of  the  order  made  by  the 
referee,  the  judge  should  look  through  the  whole  record,  and,  con- 
sidering only  competent  and  material  evidence,  affirm,  modify,  or 
reverse,  with  suitable  directions,  the  referee's  order,  accordingly  as 
the  circimistances  of  the  case  require.  If,  as  in  the  present  case,  tbe 
order  be  one  whose  enforcement  may  call  into  exercise  the  power  of 
commitment,  and  the  judge  is  not  satisfied  beyond  a  reasonable  doubt 
of  the  sufficiency  of  the  evidence  to  justify  the  order,  he  should  set 
it  aside,  and  either  put  an  end  to  the  proceeding,  or  refer  the  matter 
back  to  the  referee,  with  appropriate  instructions.  If,  however,  there 
is  in  the  record  enough  of  competent  and  relevant  evidence  to  justify 
the  order,  either  wholly  or  in  part,  it  should  be  accordingly  affirmed 
or  modified,  notwithstanding  there  were  errors  and  misconduct  such 
as  shown  in  the  present  case  on  the  hearing  before  the  referee. 

The  jurisdiction  of  the  court  being  established,  and  the  rules  of 
procedure  for  its  exercise  determined  upon,  I  now  come  to  a  con- 
sideration of  the  facts.  The  evidence  is  voluminous,  covering  more 
than  a  thousand  pages,  and  its  review  now  is  impracticable.  A  few 
only  of  the  salient  points  can  be  mentioned.   Tlie  recitals  of  focts 
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made  in  the  referee's  findings  are  fully  sustained  by  the  evidence  In 
addition  to  those  recitals,  a  few  other  matters  will  be  stated. 

The  bankrupts  began  business  as  merchants  and  partners,  under 
the  firm  name  of  De  Gottardi  &  Righetti,  in  the  year  1896,  at  Cayucos, 
in  this  state, — a  village  of  two  or  three  hundred  inhabitants,— 
continued  the  business  until  May  2.  1901,  when  the  store  was  attach- 
ed. On  the  23d  of  January,  1901,  the  bankrupts,  as  appears  from  the 
books  of  the  firm,  took  an  inventory  of  their  property  and  indebted- 
ness, from  which  it  appeared  that  the  former  was  $19,018.18,  and  the 
latter  $2,050.06.  The  schedules  of  the  bankrupts,  filed  herein  on  the 
1st  day  of  July,  igoi,  but  which  exhibit  the  condition  of  the  estate 
at  the  time  of  the  attachment,  May  2,  1901,  represent  their  assets  at 
$28,964.37  and  their  debts  at  $22,824.70.  The  deficiency  of  assets 
shown  by  the  schedules  in  bankruptcy  ($6,039.67),  added  to  the  sur- 
plus of  assets  shown  by  the  inventory  of  Januai7  23,  1901,  makes  a 
total  loss  between  January  23,  1901,  and  the  2d  day  of  May,  iqoi 
(a  period  of  a  little  more  than  three  mdnths),  of  $23,007.82.  The 
startling  change  thus  exhibited  led  to  judicial  inquiry;  and  an  ex- 
amination of  the  bankrupts  and  other  wiraesses,  for  the  purpose  of 
acquiring  information  generally  concerning  the  bankrupts'  estate, 
was  begun,  at  the  instance  of  the  creditors,  before  the  referee,  August 
II,  1901.  At  this  examination,  which  was  prior  to  the  present  pro- 
ceeding, one  of  the  bankrupts  (Natele  De  Gottardi)  declined  to  an- 
swer competent  and  material  questions  touching  the  business  and 
property  of  the  bankrupts,  on  the  ground  that  his  answers  might  in- 
criminate him.  As  showing  the  disposition  of  the  bankrupt  at  that 
time,  I  quote  from  his  examination  the  following  questions  and  an- 
sw^ers : 

"Q.  When  you  started  Into  buBlness  with  David  &.  Rlghettl,  did  you  hxre 
any  money?  A.  I  decllDe  to  answer  tliat  question  on  the  sroand  tliat  my 
answer  might  tend  to  criminate  me,  and  might  be  made  the  foundation  of  a 
criminal  action  against  me.  and  might  have  a  tendency^  to  subject  me  to 
punishment  for  a  crime." 

This  answer  witness  read  from  a  piece  of  paper  previously  prepared 
and  handed  to  him  by  his  attorney,  Mr.  Dom. 

"Q.  Did  yon  make  an  Inventory  of  the  assets  of  your  business  (the  busi- 
ness of  De  Gottardi  &  Hlgbettl)  In  January,  10017  A.  I  decline  to  answer 
to  that  on  the  same  ground  I  did  before.  Q.  What  ground  Is  that,  Mr.  De 
Oottardl?  A.  I  decline  to  answer  that  question  on  the  ^ound  that  mj 
answer  might  tend  to  criminate  me,  and  might  be  made  the  foundatloD  of,  1 
criminal  action  against  me,  and  might  have  a  tendency  to  sahject  me  to 
punishment  for  a  crime.  *  *  *  Q.  Mr.  De  Gottardi.  on  the  27tti  day  of 
April,  1901,— the  day  being  Saturday,— did  you  not,  for  your  Arm  of  De 
Gottardi  ft  Rlghettl,  receive  some  money  at  Cayucos?  A.  I  decline  to  answer 
on  the  same  ground.  Q.  Did  you  not  on  that  date  receive  $300  In  money 
from  Peter  or  Paul  Maddona?  A.  I  decline  on  the  same  ground.  Q.  Did  you 
not  upon  that  date  receive  from  Peter  Maddona  tlie  sum  In  addition,  of  $t!>Xi. 
or  about  that  amount  of  money,  in  a  chect  or  draft?  A.  I  decline  to  answer 
on  the  same  grounds.  Q.  Did  yon  not  take  that  money,  and  appropriate  It 
to  your  own  use.  and  withhold  It  from  your  creditors,  and  c<meeal  tb« 
money?  A.  I  decline  to  answer  on  the  same  groonds.  Q.  On  the  27tli  day 
of  April,  1901,  did  yon  not  have  In  your  possession  at  your  store  In  Oayuws 
a  sum  of  money  In  coin  In  escest^  of  one  thousand  dollnrs?  A.  I  decline  b> 
answer  on  the  same  ground.  Q.  Mr.  De  Oottardl,  did  you  not  have  In  yoor 
possession  at  your  honae  In  the  cit7  or  town  or  place  called  *Ghiyiioo8,*  In  tbe 
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coanty  of  San  liUis  Obispo,  oo  tbe  SMh  day  of  April  and  the  Ist  day  of  May, 
1001.  the  aum  of  fifteen  hundred  doUan  Id  money?  A.  I  decline  to  answer 
OD  tfa«  same  ground.  Q.  Did  yon  not  prior  to  the  27tb  day  of  April.  1901. 
to  wit,  about  tbe  afitb  day,— the  SOtb  day  of  April.  1801,— receive  communl- 
catlmu  from  tmriona  of  year  ersdltoti*  and  partteulariy  tbe  Commavciftl  Bank 
of  San  iMlM  Obispo  and  the  Andrews  Banking  Company  of  San  iJoia  Obispo, 
calling  attention  to  the  ^ct  that  the  account  of  De  Oottardt  &  Blghetti  was 
orerdrawtt,  and  requesting  you  to  remit?  A.  I  decline  to  answer  on  the  same 
ground.  Q.  Did  you  not  on  the  27th  day  of  April.  In  the  afternoon  or  even- 
ing of  that  day,  leave  Cay ucos,— 1001?  A.  I  decline  to  answer  on  the  same 
ground.  Q.  Did  yon  not  on  the  27th  day  of  April,  1901,  when  you  left 
Oayocos,  hare  In  yonr  possession  drafts  and  coin  l>donglng  to  tbe  firm  of 
0e  Oottaidl  ft  Bl^ettl  In  excess  of  94,0007  A.  I  decline  to  answer  on  the 
same  ground.  Q.  Did  you  not  while  In  tbe  city  of  Los  Angeles  receive  from 
tibe  firm  of  Loeb.  Fleishman  ft  Co.  In  excess  of  six  thonsand  dollars  belong- 
ing to  flie  firm  of  De  Gottardl  ft  Bighettl?  A.  I  decline  to  answer  on  the 
same  ground.  Mr.  Ach:  Haven't  you  that  money  now?  A.  I  decline  to 
answer  on  Oxe  same  ground.  Q.  Haven't  you  that  money  In  hiding  and  in 
your  possession  at  this  time?  A.  I  decline  on  tbe  same  ground,  sir,  to 
answer.  Q.  What  did  you  do  with  that  money?  *  *  *  A.  1  refuse  to 
answer  that  question  on  the  same  ground.  Q.  Mr.  De  Qottardi.  did  you  not 
have  in  yonr  possession  on  Wednesday,  the  1st  day  of  May,  1801«  and  in 
tbe  possession  of  the  firm  of  De  Gottardl  ft.  Rlghetti.  checks  payable  to  De 
Gottardl  &  Rlghettl.  or  a  check  payable  to  De  Gottardl  ft  Bighettl.  In  excess 
of  two  thousand  dollars?  A.  I  refuse  to  answer  that  question  on  the  same 
ground.  Q.  Did  you  not  have  such  check,  and  did  you  not  give  It  to  Mr. 
Dom,  the  gentleman  who  appears  here  for  yon  as  counsel?  A.  I  refuse  to 
answw  that  question  on  the  same  ground.  Q.  Did  you  not  on  tbe  morning 
of  tbe  Ist  day  of  May,  1901,  telephone  to  Mr.  Dorn,  in  tbe  town  of  San  Luis 
Obispo,  to  come  over  to  Cayucos?  A.  I  decline  to  answer  on  the  same 
(round,  sir.  Q.  Tou  mean  all  the  time,  when  you  say  tiie  same  ground,  tbe 
same  grtmnd  that  yon  read  from  that  piece  of  paper  that  yon  carry  with 
you?  A.  Yes.  air.  Q.  Did  you  not  ask  the  advice,  before  the  arrival  of  Mr. 
Dom,  of  some  person  In  the  city  or  town  of  Cayucos,  as  to  what  you  should 
do  with  the  collaterals  and  tbe  moneys  that  you  bad?  A.  Decline  to  answer 
on.  the  same  ground.  Q.  Do  you  now  know  that  David  Bighettl  has  In  Ills 
possession  at  this  time  moneys  belonging  to  the  firm  of-De  Gottardl  ft 
Bighettl?  A.  I  decline  to  answer  that  question  on  tbe  same  ground.  Q.  Do 
yon  now  know  that  at  thiii  time  tbe  attorney,  Mr.  F.  A.  Dom,  has  in  his 
posaeaslon  moneys  or  propoty  belonging  to  the  copartnership— tbe  firm— of 
De  Gottardl  ft  Bl^ietdT  A.  I  decline  to  answer  that  qnestlon  on  the  same 
ground.'* 

Without  quoting  further  from  said  examination,  it  is  sufficient  to 
say  that  whole  pages  of  questions,  competent  and  material,  were  pro- 
pounded to  the  witness,  which  he  persistently  refused  to  answer  on 
the  grotmds  stated.  The  refusals  of  De  Gott^i  were  certified  to  the 
judge,  who  ruled  that  the  questions  must  be  answered.  Before  said 
ruUng'  was  announced  an  examination  of  David  £.  Righetti,  one  of 
the  bankrupts,  was  had ;  and  he  also  refused,  on  the  same  ground,  to 
answer  a  ^eat  many  competent  and  material  questions  concerning 
the  bankrupts'  estate.  He  also  declined,  on  the  same  ground  (that  is, 
on  the  ground  that  it  might  tend  to  criminate  him),  to  answer  ques- 
tions as  to  his  whereabouts  during  the  night  of  the  alleged  robbery, 
April  30,  1901,  as  follows: 

"Mr.  Ach:  Q.  Mr.  Bighettl,  were  yon  In  Cayucos  on  the  SOtb  of  April, 
1001?  A.  I  decline  to  answer  that  queetloD.  Q.  Why?  A.  On  the  same 
ground  stated  before.  •  •  ♦  Mr.  Ach:  Q,  Mr.  Rlghtttl,  did  you  not  go 
Into  your  store  on  tbe  night  of  tbe  SOtb  of  April,  1901,  after  the  store  was 
dosed,  and  Of/mi  the  safe?  A.  I  decline  to  answer  that  question  on  the  same 
groond.  sir.   *   *   *  Mr.  Ach:  Q.  What  time  did  you  go  to  bed  on  the 
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night  of  the  SOQi  of  April,  1901?  A.  I  decline  to  answer  that  qneatlon  on  tbe 
iinme  gronnds.  •  •  •  Mr.  Ach:  Q.  After  you  left  the  store  on  the  ot^t 
of  the  30th  of  April.  1901,  did  yon  have  a  meeting  with  Mr.  De  OottanU 
anywhere  in  Cayncos?  A.  I  decline  to  answer  tliat  qneBtlon  m  ttie  same 
KTODDdi  sir.  *  *  *  Bfr.  Acta:  Q.  Don't  you  know  what  became  of  the 
money  that  Mr.  De  Gottardl  brought  np  from  Los  Angeles?  A.  I  decline  to 
answer  that  question  on  the  same  ground.  •  •  •  Mr.  Ach:  Q.  Did  any- 
body  tell  you  to  decline  to  anaww  these  qnestioni?  A.  Tea,  sir.  Q.  Whof 
A.  My  lawyer.  Q.  What  is  bis  name?  A.  Mr.  Dorn." 

Subsequently,  in  the  pending  proceeding,  the  bankrupts  appeared 
bfcfore  the  referee  and  expressed  their  wiUin'gness  to  answer  the  ques- 
tions which  they  had  previously  declined  to  answer,  but  counsel  for 
the  tnistee  did  not  see  fit  to  them  as  witnesses.  They  took  the 
stand,  however,  in  their  own  behalf,  and  explained  their  previous  re- 
fusals by  saying,  in  substance,  that  they  thought,  from  the  actions  of 
some  of  the  creditors  and  their  attorneys,  that  the  examination  was 
not  a  fair  one,  and  that  the  creditors  and  their  attorneys  were  simply 
seeking  grounds  to  charge  them  with  a  crime,  and  were  trying  to 
confuse  them,  and  would  take  advantage  of  any  mistake  they  might 
make.  The  apprehensions  thus  avowed  by  the  bankrupts  are  not  usu- 
ally attendant  upon  a  course  of  fair  dealing,  and  their  refusals  to 
answer  proper  questions,  so  unsatisfactorily  explained,  together  with 
the  facts  that  such  refusals  were  the  result  of  an  agreement  between 
the  bankrupts  and  their  attorney,  made  before  the  examination  be- 
^n,  ill  comport  with  an  honest  failure  in  business,  or  truthful  account- 
mg  for  assets.  De  Gottardi's  claim  that  he  gave  $6,000  to  a  woman 
and  $425  to  a  doctor  involves  the  admission  that  he  did  have  that 
amount  of  money  in  his  possession,  belon^ng  to  the  estate  of  the 
bankrupts.  This  fact,  however,  is  also  testified  to  by  Righetti,  as  well 
as  evidenced  by  the  books  of  the  firm.  The  only  question,  therefore, 
to  be  determined  on  this  branch  of  the  case,  is  whether  or  not  De 
Gottardi's  statement  of  his  disposition  of  the  money  is  to  be  believed. 
It  has  been  said  by  high  authority : 

"The  bankrupt,  whoi  on  examination,  after  admlt^lnc  the  possession  of 

property,  must  clearly  account  for  the  same  to  the  satisfaction  of  the  court; 
otherwise  he  must  be  held  to  still  have  it  In  his  possession,  and  be  able  ta 
hand  It  over  to  his  assignee,  and,  on  falling  or  refusing  to  account  In  a 
reasonable  manner  for  the  disposition  of  assets  which  have  been  traced  to 
blm,  must  be  held  to  be  acting  In  contempt  of  the  Jurisdiction  of  the  court" 
In  re  Salkey,  21  Fed.  Oas.  238  (No.  12,253). 

Can  it  be  claimed  that  De  Gottardi  has  accotmted  in  a  r^onable 
manner  for  the  $6,500  which  he  admits  to  have  been  in  his  possession 
but  a  short  time  before  the  petition  in  bankrupt^  was  filed,  by  assert- 
ing that  he  gave  $6,000  to  a  woman  and  $425  to  a  doctor,  vhen  be 

refuses,  on  cross-examination,  where  there  is  no  immunity  from  self- 
criminatory  evidence,  to  name  the  woman  or  the  doctor  to  whom  he 
says  the  money  was  given?  Such  a  claim  would  be  preposterous. 
If  his  testimony  in  this  regard  had  been  true,  its  corroboration  would 
have  been  within  his  power.  In  the  absence  of  such  corroboration, 
under  all  the  circumstances  of  this  case,  the  issue  cannot  be  otherwise 
found  than  against  him. 


The  claim  of  the  bankrupts  that  they  were  robbed  of  $7,500  is  like- 
wise an  admission  of  the  fact  that  they  did  have  in  their  possess!  ..n 
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that  amount  of  money  bdongine  to  their  estate.  Here,  again,  the 
question  to  be  determined  is  wnetiher  or  not  the  testimony  of  the 
bankrupts  in  regard  to  the  alleged  robbery  is  to  be  accepted  as  true,  or 
rejected  as  false.   It  has  been  said : 

"A  bankrupt  should  liave  tlie  disposition  to  comply  with  the  law,— can- 
didly to  acconnt  for  his  property.  The  law  requires  It.  He  Is  entitled  to 
fair  consideration  from  the  court  and  Its  officers.  The  case  Is  very  different 
where  the  bankrupt  la  contamacloua,  as  this  man  was  in  the  first  Instance, 
and  as  he  probably  has  been  in  some  degree  all  along.  In  that  case,  where 
the  bankrupt  falls  to  testify  fully  and  fanrly  and  tmlofnlly,  the  court  or  the 
referee  Is  at  liberty  to  accept  his  testimony  as  It  may  aeem  to  be  supported 
by  other  witnesses.  If  at  any  point  It  is  found  that  his  testimony  to  on- 
worthy  of  credit,  it  may  be  rejected  altogethw."  In  re  Tudor  (D.  OL)  100 
Fed.  196. 

On  this  issue  of  the  alleged  robbery,  as  on  the  one  already  disposed 
of,  the  referee's  finding  is  fully  justified  by  the  evidence.  TTiere  is  no 
room  for  controversy  but  that  the  bankrupts  accumulated  the  large 
amount  of  money,  of  which  they  claim  they  were  robbed,  for  the  pur- 
pose of  in  some  way  concealing  it  from  their  creditors.  This  and  the 
other  facts  enumerated  by  the  referee  are  sufficient  to  determine  said 
issue  against  the  bankrupts.  Furthermore,  the  immediate  circumstan- 
ces of  the  alleged  robbery  confirm  its  improbability.  Forcible  means 
were  not  employed  in  opening  the  safe.  Neither  drill  nor  explosive 
was  used.  The  safe  was  opened  by  some  one  familiar  with  the  com- 
bination, or  else  the  combination  was  not  turned  on  the  night  of  the 
robbery.  There  was  no  indication  of  a  forcible  entry  into  the  house, 
other  than  an  auger  hole  through  the  back  door,  designed,  apparently, 
to  reach  a  bolt  which  fastened  the  door ;  and  this  hole  was  so  located 
with  reference  to  the  bolt  and  a  defective  and  unused  lock  as  to  show 
that  the  hole  was  bored  by  one  who  knew  of  the  situation  and  use  of 
the  bolt,  as  weQ  as  the  disuse  of  the  lock.  To  my  mind,  the  bdHng  of 
this  hole  was  a  mere  artifice  on  the  part  of  the  bankrupts  to  divert  sus- 
picion from  themselves. 

Upon  the  competent  evidence  in  the  record,  there  can  be  no  rea- 
sonable doubt  but  that  there  was  on  the  part  of  the  bankrupts  a  de- 
liberate scheme  to  defraud  their  creditors,  and  that  the  alleged  pay- 
ments to  a  woman  and  doctor  and  the  alleged  robbery  were  fictitious, 
and  parts  of  said  scheme.  These  conclusions  are  fuUy  warranted  by 
the  facts  which  the  referee  enumerates  in  hU  findings,  and  strength- 
ened by  the  further  facts  that  the  bankrupts  have  at  other  times  made 
or  attempted  dispositions  or  arrangements  of  different  pieces  of  prop- 
erty, which,  if  successful,  will  place  those  pieces  of  property  beyond 
the  reach  of  their  creditors.  To  some  of  these  dispositions  and  ar- 
rangements I  will  make  hurried  reference : 

De  Gottardi  claims  to  have  sold  his  half  interest  in  the  store  March 
15,  1901,  to  his  brother-in-law,  Giorgi,  for  $1,500  cash,  a  part  of 
which  he  says  he  gave  to  the  woman,  and  the  other  part  was  ab- 
stracted from  the  ^e.  Rig^ti  in  the  latter  part  of  the  year  1900 
drew  out  of  the  partnership  money,  with  which  he  bought  a  residence 
in  Cayucos,  upon  which  his  wife  afterwards  declared  a  homestead. 
Righeitti  also  claims  that  in  October  or  November,  1900,  he  gave 
his  wife  a  note  for  $2,025,  which  she  still  holds.   The  evidence  relat- 
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ing  to  these  transactions  reveals  such  badges  of  fraud  as  to  throw 
serious  doubt  upon  the  integrity  of  each. 

The  last  and  most  remarkable  of  the  various  dispositions  of  pr<^ 
erty  by  the  bankrupts  charged  to  have  been  in  fraud  of  creditors 
was  the  transfer  on  May  I,  to  their  attorney,  P.  A.  Dom,  of 
two  checks, — one  for  $2,058.18,  and  the  other  for  $685.76, — upon  an 
alleged  agreement  that  $2,000  was  a  retainer  for  services  to  be  ren- 
dered in  searching  for  the  burglars,  and  their  prosecution,  if  found, 
to  final  conviction,  and  the  balance  to  be  applied  on  a  past  indebted- 
ness of  $800.  Mr.  Dom,  in  one  part  of  his  examination  before  the 
referee,  testified  to  this  agreement  as  follows : 

"Q.  What  did  they  give  you  thia  $2,800  for,  Mr.  Dom?  A.  WeU,  they  gave 
It  to  me  because  they  owed  me  considerable  money,  and  because  i  de- 
manded It,— I  was  weary  ot  working  on  Jawbone,— and  because  I  wanted  a 
retainer  for  my  work  I  expected  to  do  with  reference  to  the  robbery.  In 
fact,  I  was  employed  to  Investigate  this  robbery,  trace  It  out,  and  diacova 
the  robber  or  burglar,  If  possible,  and  prosecute  him  to  a  finish  If  he  was 
found.  The  whole  matto  was  idaced  In  my  hands,  and  this  mon^  was 
given  as  a  retainer,  and  on  account  of  what  tbey  owed  me  prior  to  that 
time.  Two  thousand  dollars  was  a  retainer,  and  the  balance  was  applied  on 
an  Indebtedness  which  existed  in  my  favor  against  them  at  that  time." 

In  another  part  of  his  testimony  Mr.  Dom  stated  the  agreement 
thus: 

'Tbe  undenrtandlitg  was  that  $2,000  was  a  retainer  In  the  burglary  matter, 
and  anything  that  might  arise  out  of  It  and  the  balance  would  be  ap^Oled 
on  the  indebtedness  that  existed  prior  to  that  tlma  Of  course,  the  two 
thousand  dollars  retainer  was  to  cover  any  Bervices  that  might  be  rendered 
In  the  robbery  ot  burglary  case,  whichever  yon  might  call  It  and  any  otbw 
Utlgation  that  mlgbt  arise  out  of  It** 

From  other  evidence  in  the  case  it  appears  that,  early  on  the  morn- 
ing of  the  day  the  two  checks  were  transferred  to  Mr.  Dom,  the 
bankrupts  consulted  with  Mr.  A.  M.  Hardie,  the  postmaster  at  Cay- 
ucos,  with  whom  they  had  frequently  advised  before  in  confidential 
matters.  They  told  Mr.  Hardie,  in  substance,  among  other  thin|;5, 
that  they  did  not  |n-opose  to  be  left  without  anything.  The  fair  m- 
ference  from  Hardie's  testimony  about  his  interview  with  the  bank- 
rupts is  that  they  sought  him  for  the  purpose  of  placing  in  his  hands 
certain  papers  and  other  things,  so  as  to  get  them  beyond  the  reach 
of  their  creditors  and  secure  the  same  to  themselves.  He  told  them, 
in  substance,  that  it  was  diiHcult  to  keep  within  the  protection  of  the 
law  and  yet  evade  its  provisions,  and  that  they  had  better  consult 
with  their  lawyer.  They  immediately  telephoned  to  Mr.  Dom,  who 
for  a  number  of  years  had  been  their  attorney  in  different  matters, 
and  requested  him  to  -come  out  to  Cayucos,  which  be  did.  The  bank- 
rupts and  Mr.  Dom  testified  concerning  tbis  matter.  Neither  of 
them  was  able  to  specify  a  single  employment  or  service  to  make 
up  the  alleged  past  indebtedness  which  Mr.  Dora  told  them  was  $800, 
and  on  which  they  claim  nearly  that  amount  was  paid.  Three  cases 
beg^un  in  justices'  courts  were  mentioned  by  Mr,  Dora,  but  in  one 
case  the  testimony  expressly  showed  that  he  had  received  his  fee, 
while  the  inference  is  a  fair  one,  from  all  the  evidence,  that  the  fees 
had  also  been  paid  in  the  other  cases.   Mr.  Dora  testified:  That 
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prior  to  his  partnership  with  Mr.  Green,  November  15,  1900,  he  did 
not  keep  books  of  account,  and  that  he  had  no  books  showing  any 
services  rendered  to,  or  charges  made  against,  De  Gottardi  &  Ri- 
ghetti,  prior  to  that  date,  and  could  not  remember  that,  he  had  any 
business  transactions  with  them  from  the  i^th  day  of  November, 
1900,  to  the  25th  day  of  April,  1901,  "unless  it  was  consultations  of 
some  sort ;"  and,  when  asked  if  he  remembered  any  consultations,  he 
replied:  "No;  I  don't  recall  definitely  any  consultations.  In  all 
likelihood,  they  did  consult  the  firm, — one  or  the  other  of  the 
member8,~-but  I  have  no  recollection  of  any  particular  transaction." 
That  he  never  made  any  demand  upon  De  Gottardi  &  Righetti  for  the 
$800,  or  any  part  of  it,  before  the  time  said  checks  were  turned  over 
to  him,  nor  was  any  bill  ever  rendered  for  the  same,  or  any  part  of 
it,  and  that  he  had  never  called  on  De  Gottardi  &  Righetti  for  money 
without  getting  it.  He  was  asked  if  the  bankrupts  made  any  objec- 
tion to  his  claim  of  $800,  and  answered : 

*'YeB,  sir;  they  kicked  about  it  a  little  bit  They  thongbt  It  was  too  mucb. 
SomethliiK  to  tbat  effect  I  kuow  I  learned,  from  eltber  the  expressions  on 
their  faces  or  from  wbat  tbey  aald,  that  they  thongbt  it  was  a  pretty  ste^ 
charge.  I  didn't  think  they  liked  It  rery  weU." 

The  cross-examination  of  Mr.  Dom  was  as  follows : 

"Mr.  Acb:  These  are  atatementa  In  croaa-ocamlnatlon  by  Mr.  Dom  with- 
out objection  by  Mr.  Ach.  The  Witness:  Referring  to  the  check  for  $2,058.18. 
conceminff  which  the  wltneaa  had  teatifled,  and  the  check  or  draft  for  $6^76, 
irerked  'Elxhlblt  HS,'  concerning  which  the  witness  had  been  interrogated 
after  the  proceedings  before  the  present  referee  tiad  been  commenced,  the 
followlag  wder  was  made  by  the  referee  and  served  on  me.  after  the 
tttJe  of  the  court  and  canse:  The  parties  hereto  being  this  day  In  open 
ooort;  trustee  appearing  by  Henry  Ach  and  Paul  M.  Gregg,  as  attorneys; 
F.  A.  Dom  In  proper  pnson;  said  parties  having  stipulated  in  <q>en  court 
that  all  testimony  taken  and  jwoduced  In  the  matter  of  the  bankrupts 
above  named,  and  on  the  examination  of  the  baakrupts,  stand  as  testlmoTiy 
in  this  matter,  neither  of  said  parties  hereto  desire  to  submit  any  further 
testimony,  and  said  parties  In  open  court  waiving  the  making  and  filing  of 
findings  of  facts  herein,  and  the  matter  stand  submitted  upon  said  testimony. 
It  Is  boeby  ordered  that  the  said  F.  A.  Doru  has  in  his  possession,  bdong- 
tag  to  the  estate  of  the  bankmpta,  the  sum  of  $2,748.04;  and  it  is  ordered 
tbat  the  said  F.  A.  Dom  pay  said  money,  and  all  thereof,  to  Edward  VoU- 
mer,  trustee  In  bankraptcy,  within  five  (6)  days  from  and  after  the  date 
hereof.  Tbte  arUta  Is  not  made,  however,  upon  the  ground  or  theory  that 
aafd  F.  A.  Dora  has  been  goUty  of  any  fraud.  That  said  firm  of  De  Gottardi 
A  Blghettl  at  the  time  the  money  above  mentioned  was  received  by  said 
Dmn  was  Insolvent,  but  said  Dora  had  no  knowledge  thereof.  This  order 
la  made  without  prejudice  to  the  attorneys  of  the  bankrupts  making  any 
application  for  an  order  allowing  them  attorney's  fee  In  the  matter  of  said 
bankrupts'  estate.  Dated  this  8d  day  of  September.  1901,  Louis  Lamy, 
Beferee  la  Bankruptcy.'  Tbat  order  was  served  on  me,  or,  rathw,  a  copy 
of  it;  and  I  turned  over  to  one  of  the  attorneys  for  the  trastae,  Mr.  Tollmer, 
the  amount  specified  in  the  order,  to  wit,  $2,743.94.— being  the  amount  of  the 
two  drafts  concerning  which  the  witness  has  testified." 

The  foregoing  is  a  brief  summary  of  the  evidence  appearing  of  rec- 
ord when  my  opinion  was  read  in  open  court  on  the  7th  of  last 
monthf  as  hereinbefore  stated.  Said  opinion  then  contained  stric- 
tures upon  Mr.  Dorn  different  in  some  particulars  from  those  herein 
expressed ;  and,  at  the  conclusion  df  its  reading,  Mr.  Britt,  counsel 
for  bankrupts,  requested  that  said  strictures  be  held  in  abeyance  "un- 
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til  said  Dora  may  appear  before  this  coiirtf  if  be  may  so  choose,  and 

exculpate  himself  from  any  complicity  in  an  intention  to  defraud  the 
creditors  in  this  case."  Whereupon  it  was  ordered  that  said  opin- 
ion, so  far  as  concerns  said  matter,  be  held  in  abeyance  for  further 
consideration,  and  that  said  opinion  be  not  filed  until  the  further  or- 
der of  the  court.  On  January  25,  1902,  Mr.  Britt,  pursuant  to  said 
request  and  order,  submitted  in  open  court  (Mr.  Ach,  counsel  for 
the  trustee,  being  present  and  maJdng  no  objection  thereto)  an 
affidavit  of  Mr.  Dora  as  follows : 

"On  May  1,  10^  I  tecelred  from  De  Gottardi  &  Blfhettl,  at  OayneoB,  a 
telephone  meesage  reqnestlng  me  to  go  at  once  to  Cayucos.  I  compiled  vltb 
tbe  request,  and  reached  Cayncos  about  12  m.  the  same  day.  I  did  not  know 
of  the  alleged  burglary  until  I  met  some  parties  00  the  road  about  ten  miles 
from  the  city  of  San  Luis  OblBpo,  who  informed  me  that  the  eafe  of  De 
<3ottardl  &  Rlghettl  had  been  robbed  the  night  prerioiu.  On  reaching  Oay- 
ucos  I  was  Informed  by  De  Gottardl  that  their  safe  had  been  robbed,  and 
that  some  of  their  creditors  were  already  threatening  attachment  Tliey 
also  made  statonaits  to  me  to  the  efFect  that  they  were  entirely  solvent, 
and  ttiat  pressure  from  thoir  creditors  would  only  result  In  loss  to  the 
firm  and  their  temporary  embamLnment  I  believed  than  to  be  entlitfr 
eolTent  eren  after  tbe  loss  of  the  sum  alleged  to  hare  bem  etolai,  and 
contlnaed  In  that  belief  until  some  time  thereafto',  as  hereinafter  stated. 
They  desired  to  employ  .me  to  trace  out  the  burglary,  recoTcr  the  money,  If 
posBlble,  hire  detectives.  If  necessary,  and  prosecute  to  the  end  the  guilt; 
party.  Also  to  r^reaent  them  In  dealing  with  their  creditors,  preventing 
Bulta,  If  possible,  and  appearing  for  them  nntll  payment  could  be  made  In 
case  Bolts  wen  brought  I  appreciated  the  fact  that  an  employment  at  this 
bind  might  involve  a  great  deal  of  labor  and  expense.  The  burglar  most 
first  be  detected;  tbe  evidence  ffnmd  to  convict;  tbe  trial;  the  probable 
appeal  to  tbe  suinreme  court;  the  possibility  of  a  new  trial  bdng  granted, 
and  a  new  trial  or  trials  being  had.  Also  that,  In  their  first  Kcitraicnt 
creditors  might  attocb  and  that  meetings  of  credltws  would  have  to  be  at- 
tended. They  told  me  that  they  bad  but  a  small  sum  of  cash  In  their  Im- 
mediate possession,  but  that  they  had  Boveral  thousand  dollars  due  tbnn 
from  Loeb,  Fleishman  &  Co.,  of  Iajb  Angeles,  and  they  had  to  th^r  poasesBlon 
the  two  drafte  or  checks  aggregating  $2,748.91,  which  are  In  evidoica  I 
asked  them  to  izansfer  to  910  tbe  two  drafts.  They  did  so,  and  I  acc^ted 
the  employmmt  I  did  not  know,  and  had  nevw  beard  of  the  *GiorKl 
transaction.'  the  noto  transaction  with  Mrs.  Bigbettt.  or  tlie  'Maddona  trans- 
action,' at  that  tlma  I  employed  Mr,  G.  R.  Soberanes  to  work  on  the  case 
as  a  detective,  and  paid  him  for  his  services  and  expenses  the  sum  of 
$350.  I  went  with  Mr.  De  Gottardl  to  see  tbe  officers  of  tbe  Commercial 
Bank,  one  of  their  main  creditors,  who  bad  attached,  endeavored  to  arranin 
with  them  for  a  release  of  the  attachment  and  offo^d  to  allow  any  one  the 
creditors  might  select  to  take  charge  of  the  property  for  their  protection 
until  all  creditors  were  pa^  Arranged  and  attended,  by  my  partner.  Mr. 
Oreen,  at  onr  ovm  expense,  a  meeting  of  the  San  Francisco  credttotB;  and 
file  reception  there  accorded,  by  vrbom,  and  tiie  manner  ot  accosatlinL  Is 
disclosed  by  the  record.  The  report  of  that  meeting  was  my  first  infmna- 
tlon  of  the  paymODt  by  Mr.  De  Gottardl  to  a  woman  or  doctor  of  any  Bom 
of  money.  I  appeared  to  five  different  suite  brought  by  creditors,  and  ad- 
vanced the  necessary  coste,  aggregating  flO.  After  fiie  adjudication  In 
bankruptey,  a  proceeding  was  instituted  t>efore  Referee  Lamy  to  set  aside 
the  transfer  to  me  of  the  two  checks  or  drafte  in  qaestlon.  I  fully  appre- 
ciated the  fact  that  neither  the  referee  nor  tiie  courts  to  bankruptcy  had 
juilBdicti<m  of  this  mattw,  but  I  appeared,  denied  any  improper  motives  or 
Intent  on  my  part  to  tbe  transaction,  and  tocIUy  consented  to  the  order 
being  made  as  disclosed  by  tbe  record.  The  order  was  made,  and  I  paid  to 
the  trustee  the  entire  sum  received  by  me,  to  wit  $2,743.04.  I  was  con- 
vtoced  at  that  time  that  De  Gottordl  &  Rlghettl  were  bankmpt  when  they 
paid  me  tbe  numey,  and  that  It  was  an  nnanthorlzed  ivefcrence,  tboni^  I  am 


IN  RE  DC  OOrrABDI. 


353 


NtUl  eoiiTlnced  that  eDoagb  cotdd  bave  been  mdlied  trom  their  aasets,  by 
Jodiclom  mantgemeDt  to  bare  paid  tbelr  credlton  In  folL  I  tiAt  tiut  my 
tioQor  was  InTolved  In  this  proceeding,  and  tbongb  I  iras  entitled  to  retain 
a  reasonable  fee  for  serrices  rendered  and  to  be  rendered  In  the  bankruptcy 
matter,  and  possibly  all  sums  expended,  I  made  no  effort  to  do  so;  and  the 
order  was  made,  as  hereinbefore  stated,  to  pay  over  the  entire  sum.  That 
order  exonerated  me  from  any  blame  c>r  wrongful  participation  In  the  trans< 
action,  thoivh  It  required  me  to  glTe  up  money  which  I  was  entitled  to 
retain.  No  leanest  was  made  by  any  of  the  Intwested  parties  that  said 
order,  or  any  part  thereof,  be  certified  to  this  honorable  court  for  review. 

"Pormw  Indebtedness.  The  Ann  of  De  Oottardl  ft  Btgbettl  was  indebted 
to  me  when  I  made  the  trip  to  Cayncos.  The  amount  extent,  or  imrtlcularB 
of  that  Indebtedness  are  not  fully  disclosed  by  the  record  before  this  court. 
There  was  no  effort  made  to  collect  that  fee  from  this  money,  and  I  deemed 
It  not  necessary  or  proper  to  go  Into  that  matter  fully  before  the  referee, 
when  It  was  not  at  issue.  (There  Is  a  mass  of  testimony  on  this  subject 
taken  on  the  original  examination  of  the  bankrupts,  though  even  then  no 
effort  was  made  to  present  my  side  of  tbe  question.)  A  claim  wilt  probably 
be  presented  In  this  matter  on  tiut  Indebtedness,  and,  if  It  la  contested,  all 
of  tbe  facts  In  relation  thereto  will  be  at  Issue,  and  may  come  before  this 
court  for  review. 

''Beasonableuess  of  Fee.  I  have  been  actlvdy  engaged  In  practicing  my 
profession  before  the  state  courts  for  over  fifteen  years,  and  am  familiar 
with  fees  charged  and  paid  for  legal  services  In  San  I>ul9  Obispo  county. 
The  employment  might  have  resulted  In  appearing  and  even  trying  a  great 
number  of  civil  cases;  attending  an  IndeQnlte  number  of  creditors'  meetings 
at  diererent  places,  so  that  the  business  might  be  carried  on  to  tbelr  satis- 
faction; the  possible  recovery  from  the  burglar  of  a  large  sum  of  money; 
the  detbctlon  of  the  bnrglar;  finding  evidence  to  convict  him;  his  trial  before 
a  Jury,  which  would  ordinarily  take  ten  days  or  more;  one  or  more  appeals 
to  the  supreme  court;  and  tbe  possibility  of  one  or  more  new  trials.  Had 
these  services  been  rendwed,  and  the  whole  sum  reedved  been  paid  tor  the 
same,  tbe  fee  wonld  not;  In  my  ophilon,  have  been  extravagant  or  unreason- 
able. 

"Secret  Trust.  There  never  was  an  understanding  or  Intimation  that  this 
money,  or  any  part  thereof,  should  be  held  for  the  bankmpts.  or  either  of 
them,  or  that  any  of  it  should  at  any  time  be  returned  to  tluni,  or  ^ther  of 
them,  or  held  In  trust  for  them  In  any  manner. 

"Notice  of  Decision  and  Opportunity  to  be  Heard.  Had  I  anticipated  that 
my  connection  with  this  matter  was  under  consideration  by  tbe  court.  X 
would  have  been  present  and  endeavored  to  make  matters  plain  to  the  court 
It  may  be  said  that  I  am  charged  with  knowledge  of  that  which  the  record 
contains;  but  1  am  not  a  party  to  this  proceeding;  my  acts  have  been  adju- 
dicated by  the  referee;  his  Judgment  has  been  complied  with,  and  has  not 
been  certified  here  for  review.  Under  these  circumstances,  I  assumed  that 
the  referee's  decision  was  final;  that  so  far  as  an  adjudication  against  m« 
was  concerned,  that  the  referee's  dedston  stood  until  cortlfled  to  this  court: 
that  the  qnestlon  of  past  indebtedness  was  one  whlidi  could  only  arise  when 
a  claim  was  presented;  that  the  amount  of  a  reasonable  fee  or  retainer 
could  only  arise  on  a  claim  being  presented  thoefor.  For  these  reasons, 
among  others,  I  have  not  heretofore  explained  my  connection  with  this  mat- 
ter to  the  conrt" 

After  a  careful  review  of  all  the  evidence  in  the  case,  I  am  forced  to 
the  conclusion  that  the  bankrupts  were  not  indebted  in  any  amount 
whatever  to  Mr.  Dorn  at  the  time  the  checks  in  question  were  turned 
over  to  him.  A  retainer  of  $2,000  as  a  reasonable  professional  em- 
ployment to  investigate  the  alleged  robbery,  and  prosecute  the  thief 
if  found,  is  toq  preposterous  for  serious  comment,  and  even  its  bona 
fides  might  well  be  questioned.  It  is  true  that  Mr.  Dom,  in  his  affi- 
davit states  the  scc^e  of  his  retainer  much  more  broadly  than  he 
stated  it  on  the  witness  stand  before  the  referee.   Whether  or  not  his 
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last  version,  however,  H  accepted  as  the  correct  one,  would  better  the 

situation  it  was  designed  to  improve,  is  doubtful.   The  bankrupts 
would  not,  under  the  circumstances  which  surrounded  them,  have 
used  a  large  amount  of  their  assets — practically  all  the  cash  they  had 
on  hand — ^in  the  employment  of  attorneys  to  negotiate  with  and  ob- 
struct the  legal  remedies  of  their  creditors,  but  would  have  promptly 
applied  the  money  thus  wrongfully  used  to  their  just  debts,  where  it 
equitably  belonged,  if  their  purposes  had  been  honest  and  their  deal- 
ings upright.   One  or  the  other  of  two  things  is  true, — either  the 
bankrupts  transferred  said  checks  to  Mr.  Dom  with  an  undetstanding 
that  he  should  return  to  them  the  money  collected  thereon,  between 
$2,700  and  $2,800,  or  a  part  of  it,  or  else  the  bankrupts  were  so  per- 
turbed and  alarmed  at  their  situation  that  they  weakly  submitted  to 
an  unrighteous  exaction.    Said  transfer  would  be,  under  the  fomier 
alternative,  in  direct  line  with,  and,  under  the  latter,  a  natural  out- 
growth from,  the  scheme,  otherwise  shown,  to  defraud  creditors,  and 
is  therefore,  in  either  event,  corroborative  evidence  of  the  falsity  of 
the  bankrupts'  stories  of  a  robbery  and  an  intrigue  with  a  woman. 
Mr.  Dom's  connection  with  said  transfer  cannot  be  passed  over  in 
silence.   Although  not  admitted  to  the  bar  of  this  court,  he  is  a  prac- 
ticing attorney  at  law,  and  represented  the  bankrupts  before  the  referee 
in  the  proceedings  now  imder  review.    If,  however,  he  sustained  no 
professional  relation  whatever  to  said  proceedings,  his  participation 
in  a  disposition  of  property  by  the  bankrupts,  which  the  trustee  has 
challenged  as  fraudulent,  would  be  inseparable  from  the  case ;  and  it 
is  temperate  animadversion  to  say  that,  giving  him  the  benefit  of  the 
least  prejudicial  of  the  two  alternatives  above  mentioned,  his  agenqr 
in  said  transaction  cannot  be  otherwise  than  grossly  offensive  to  a 
court  of  justice. 

While  I  shall  not  review  all  the  contents  of  Mr.  Dom's  affidavit, 
there  are  some  things  stated  therein,  which  require  notice.  He  says 
that,  when  he  received  the  checks  in  question  from  De  Gottardi  & 
Righetti,  he  believed  they  were  entirely  solvent.  How  he  could  have 
entertained  that  belief,  without  closing  his  eyes  to  circumstances  then 
apparent,  it  is  difficult  for  me  to  understand ;  and,  furthermore,  how, 
in  face  of  the  facts  that  De  Gottardi  &  Righetti  were  sorely  distressed 
for  money  to  satisfy  their  creditors,  ana  for  many  years  had  been 
his  regular  clients,  always  faithful  in  the  payment  of  fees,  he  could,  at 
the  most  critical  emergency  of  their  business  career,  have  exacted 
from  them,  partly  on  past  accounts,  but  mainly  as  a  retainer  for  future 
services,  over  $2,700,— practically  all  the  money  they  had  on  hand,— 
if  he  believed  them  to  be  entirely  solvent,  is  a  question  to  which  I  can 
find  no  satisfactory  answer.  That  part  of  Mr.  Dom's  affidavit  devoted 
to  the  matter  of  past  indebtedness  only  confirms  the  conclusion  I  first 
announced  on  that  question,  and  which  was  precisely  the  same  as 
herein  stated,  namely,  "that  the  bankrupts  were  not  indebted  in  any 
amount  whatever  to  Mr.  Dom  at  the  time  the  checks  in  question  were 
turned  over  to  him."  The  statement  of  his  affidavit  presumably 
responsive  to  this  finding  is  that : 

"Tlie  firm  of  De  Gottardi  &  Blghetti  was  Indebted  to  me  when  I  made  tbe 
trip  to  Gayacos.  Tbe  amount,  extent,  or  partlculani  of  that  Indetytedness  an 
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not  fully  disclosed  bj  tbe  record  before  tbe  court  There  was  no  effort  made 
to  collect  that  fee  from  this  money,  and  I  deemed  It  not  necessary  or  proper 
to  go  Into  that  matter  fully  before  tbe  referee,  when  It  was  not  at  Issne.** 

It  will  be  observed  that,  while  he  says  the  firm  of  De  Gottardi  &  Ri- 
ghetti  was  indebted  to  him,  he  does  not  name  or  intimate  any  amount 
whatever,  and  an  indebtedness  of  only  $i  would  fulfill  literally  every 
requirement  of  his  statement-  The  explanation,  of  course,  is  clearly 
evasive,  and  a  virtual  admission  of  the  correctness  of  the  finding. 
But  he  says  further : 

"A  claim  wUI  probably  be  presented  In  thla  mattw  on  that  Indebtedness, 
and,  U  It  la  contested,  all  of  the  facts  In  ration  thereto  will  be  at  Issna^ 
and  may  come  befiMre  this  conrt  for  xerleiw.'* 

Why  does  he  use  the  word  "probably"?  If  the  claim  is  just,  why 
shotild  there  be  any  doubt  or  hesitancy  as  to  its  presentation?  More- 
over, at  the  time  of  filing  his  affidavit,  January  25,  1902,  nearly  five 
months  had  elapsed  from  the  date  of  the  referee's  order  directing  him 
to  pay  over  to  the  trustee  the  money  ($2,743.94)  he  received  from  the 
bankrupts.  This  long  failure  to  present  the  claim,  unexplained,  and 
in  view  of  the  other  evidence  reliating  thereto,  ill  comports  with  the 
idea  of  its  justness.  Mr.  Dorn's  suggestions  of  lack  of  notice  and 
opportunity  to  be  heard  are  without  force.  On  the  23d  day  of  Tune, 
i^i,  a  general  reference  of  this  case  was  made  to  Wm.  D.  Stephens, 
since  deceased,  but  then  referee  for  Los  Angeles  county,  on  affidavits 
alleging,  among  other  things,  that  said  Dom  was  attorney  for  the 
bankrupts,  and  charged  by  the  creditors  of  said  De  Gottardi  & 
Rigfhetti  with  having  assets  in  his  hands  belon^ng  to  said  firm,  and 
that  Louis  Lamy,  referee  for  San  Luis  Obispo  county,  was  s(r 
prejudiced  in  favor  of  said  Dom  that  an  impartial  hearing  of  the  mat- 
ters to  be  investigated  could  not  be  had  before  said  Lainy.  There- 
after, on  the  5th  day  of  July,  1901,  a  notice  of  motion  to  vacate  said 
order  was  filed  at  the  instance  of  said  Lamy,  and  to  this  notice,  with 
the  names  of  other  attorneys  for  said  Lamy,  appears  that  of  said 
Dom.  In  opposition  to  said  motion  an  affidavit  by  numerous  credit- 
ors was  filed  July  ii,  1901,  to  the  effect:  That,  in  the  opinion  of 
affiants,  the  matter  of  De  Gottardi  &  Righetti,  bankrupts,  was  replete 
with  fraud  committed  by  the  bankrapts,  and  that  affiants  were  in- 
formed  and  believed  that  Mr.  Dora  had  been  a  party  to  said  fraud. 
I^at  on  an  examination  before  some  of  his  creditors  at  San  Francisco, 
immediately  prior  to  the  institution  of  said  proceedings  in  bankmptcy, 
E>e  Gottardi  declared  that  he  gave  about  ^,700  to  Mr.  Dorn  on  the 
1st  day  of  May,  1901 ;  that  Dorn  claimed  $800  for  services  rendered 
before  that  date ;  "and  that  he  had  told  Dorn  about  the  robbery,  and 
that  he  gave  Dom  two  thousand  dollars  retainer,  to  employ  detectives, 
if  necessary,  and  for  his  advice  as  to  what  to  do."  That  said  Dom 
would  be  charged  with  fraud  in  obtaining  said  money,  and  otherwise, 
a-nd  that,  owing  to  the  intimate  relations  between  him  and  said  Lamy, 
the  latter  could  not  impartially  inquire  into  and  determine  said  mat- 
ters. Thus  it  will  be  seen  that  Mr.  Dom,  in  the  earliest  stages  of 
these  bankruptcy  proceedings,  was  fully  advised  that  searching  in- 
<|uines  were  to  be  prosecuted  by  tbe  creditors  into  his  dealings  with 
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the  bankrupts,  and  particularly  concerning  the  two  checks  they  trans- 
ferred to  him.   Furthermore,  the  subsequent  examination  of  Mr. 
'Dom  as  a  witness  by  the  trustee*s  attorney,  in  furtherance  of  said 
inquiries,  was  protracted  and  thorough,  and  invited  from  and  gave  to 
him  every  opportunity  for  full  explanations.   Mr.  Dom*s  assumption 
that  the  questions  of  past  indebtedness  and  reasonableness  of  retainer 
were  not  legitimately  before  the  court  on  this  review,  but  could  arise 
only  when  claims  are  made,  respectively,  therefor,  was  unwarranted. 
The  chief  issues  on  this  review  are  whether  the  alleged  payments  by 
De  Gottardi  to  a  woman  and  a  doctor,  and  the  alleged  burglary  oi 
the  bankrupts'  store,  were  real,  or  only  parts  of  a  scheme  to  defraud 
creditors.    Manifestly,  any  fraudulent  disposition  of  property  by  the 
bankrupts  is  pertinent  to  said  issues.   When,  therefore,  the  trustee 
introduced  in  evidence  the  transfer  of  checks  to  Mr.  Dom,  claiming 
the  same  to  have  been  a  fraud,  and  the  bankrupts  sought  to  justify 
said  transfer  on  the  grounds  of  past  indebtedness  to  him  and  a  re- 
tainer for  his  future  services,  these  matters  became  not  only  proper, 
but  necessary,  subjects  of  inquiry.    Mr.  Dorn's  further  assumption 
that  the  decision  of  the  referee,  ordering  him  to  pay  to  the  trustee, 
within  five  days,  $2,743.94,  money  adjudged  to  be  in  his  possession 
and  belonging  to  the  estate  of  the  bankrupts,  and  stating  that  said 
order  was  not  made  upon  the  ground  or  theory  of  fraud,  and  that  at 
the  time  Mr.  Dom  received  the  money  from  the  bankrupts  he  had  no 
knowledge  of  their  insolvency,  because  unreviewed  and  final,  would 
be,  in  the  pending  proceeding,  conclusive  of  the  character  of  his  rela- 
tions to  said  money,  was  unwarranted.   The  trustee  by  said  decision 
obtained  all  the  relief  he  sought,  and  certainly  could  not  have  asked 
a  review  on  the  ground,  that,  while  the  order  itself  was  good,  the  rea- 
sons given  therefor  were  unsatisfactory.    Besides,  the  decision  ex- 
pressly redtes  that  findings  of  hct  were  waived  by  the  parties,  but 
without  that  recital  the  referee's  remarks  negatory  of  the  ground  or 
theory  of  fraud  could  have  no  greater  or  other  effect  than  would  have 
been  given  to  an  affirmative  statement  by  him,  had  it  been  made,  of 
his  reasons  for  the  order.    Such  a  statement  might  be  persuasive,  but 
could  hardly  work  an  estoppel.    Giving  to  said  remarks  of  the  referee, 
however,  the  force  of  an  adjudication,  they  are  inoperative  here, 
further  than  above  indicated,  for  the  reason  that  a  judgmrat  m  one 
action  cannot  be  conclusive  in  another  unless  the  parties  to  both  are 
the  same. 

Orders  conformably  to  the  views  herein  announced,  affirming  the 
referee's  decision,  and  committing  the  bankrupts  to  jail  until  they 
comply  with  the  same,  or  imtil  otherwise  ordered  by  this  court,  hav- 
ing; been  alread^r  made,  the  clerk  wiU  now  enter  only  an  order  for  the 
fihng  of  this  opinion. 
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(District  Court  D.  Washington.  N.  D.   FebnuiT  iS,  1002.) 
1.  AsKiBALTT  Jdbudictios— Suit  bt  Cltiz&n  aoaihbt  Fobeion  Bhip— Hclb 

OF  COMITT, 

An  admiralty  court  of  the  United  States  has  no  right  to  refuse  its 
process  when  demanded  by  a  citizen  ot  the  United  States  against  a 
foreign  ship  for  the  purpose  of  having  the  4ght8  of  the  parties  deter^ 
mined  ander  a  maritime  contract,  such  as  Bhli)ptaig  articles,  and  to  remit 
the  controversy  to  the  determination  of  the  consular  represratatlve  of 
the  country  to  which  the  ship  belongs,  llie  right  to  Invoke  such  Juris- 
diction is  one  which  belongs  to  every  dtlMB.  and  of  which  he  cannot 
be  deinrlved  even  by  treaty  or  l^lslation. 


While  a  court  of  admiralty  of  the  United  States  will  not  entertain  a 
suit  by  foreign  seamen  against  a  British  ship  to  determine  tii^r  rights 
under  shipping  articles,  yet  where  one  of  the  libelants  Is  an  American 
citizen,  and  the  court  Is  obliged  to  take  Jurisdiction  to  determine  his 
rights.  It  will  Incidentally  hear  and  decide  the  case  as  to  his  co-Ubelants.i 
IL  Bbahbk— CoHSTaucnox  or  Sbipfzho  Abticleb— Txbhixation  ow  Tbbk  or 
Sebviok. 

Shipping  articles  described  the  voyage  for  which  the  seamen  became 
bound  as  from  Mew  Tork  to  fiOiangbai;  "thence.  If  required,  to  any  ports 
and  places  within  the  limits  of  seventy-five  degrees  north  and  slz^-flve 
degrees  south  latitude,  trading  to  and  fro  for  a  period  not  to  exceed 
three  years;  voyage  to  end  at  a  port  In  the  United  States,  the  United 
Kingdom,  or  the  continent  of  Burope."  Held,  that  the  contract  was  for 
a  voyage,  and  not  for  a  term  of  three  years,  and  that  such  voyage 
terminated,  and  the  seamen  were  entitled  to  discharge,  on  the  return  of 
the  ship  to  a  port  ot  the  United  States. 
4.  Adkibaltt— Pleadiho— fiorrioiEircT  or  Lxbbl. 

A  llbd  In  rem  should  state  the  nationality  of  the  vessel  pvoceeded 
against  tmt  such  aUegatitm  Is  not  indispensable  when  Jmlsdlction  Is 
Invoked  by  a  libelant  who  aUegea  that  bo  ia  a  dtiaen  of  ttie  United 
States. 

C  BaMK— MiSJOIKDBR. 

A  claim  by  seamen  for  damages  on  account  of  alleged  assaults  by  the 
master  cannot  be  litigated  In  a  suit  In  rem,  but  where  the  libel  contains 
other  auctions  stating  a  cause  of  action  In  rem,  those  relating  to  such 
claim  may  be  disregarded,  as  surplusage,  and  the  mlsjc^ndw  will  not  be 
fataL 

In  Admiralty.  Suit  in  rem  agaitist  a  British  ship  by  seamen  to 
recover  wages.    On  exceptions  to  libel. 


Hastings  &  Stedman,  for  claimant. 

HANFORD,  District  Judge.  This  is  a  suit  by  four  seamen,  one 
of  whom  alleges  that  he  is  a  citizen  of  the  United  States,  against  the 
British  steamship  Falls  of  Keltie,  to  recover  wages  earned  on  a  voy- 
age from  New  York  to  Shanghai,  and  thence  to  Seattle.  The  shipping 
articles  containing  the  contract  under  which  they  served  were  signed 
at  the  city  of  New  York,  before  the  British  consul,  and  describe  the 
voyage  for  which  the  libelants  became  boutid  as  follows : 

From  New  Toik  to  Shanghai,  "thoiee.  If  reQulred,  to  any  porta  and  places 
wltliln  the  limits  of  sevaity-41ve  degrees  north  and  slxiy-flve  degreea  south 
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latitude,  trading  to  and  fro  for  a  period  not  to  exceed  three  years:  Tojige 
to  wd  at  a  port  In  tbe  United  States,  the  United  Kingdom,  or  the  Ondnnt 
of  Enn^  with  liberty  to  caU  for  orders  If  required." 

The  libelants  claim  that,  by  the  plain  words  of  their  contract,  it 
was  fully  performed  on  their  part  when  the  ship  arrived  at  Seattlt 
The  British  vice  consul  at  Seattle  has  decided  that  they  are  bound 
by  their  contract  to  continue  in  the  service  of  the  ship  lor  a  term  of 
three  years,  and  has  refused  to  discharge  them,  or  to  order  payment 
of  their  wages.  Notwithstanding  his  determination,  this  court  granted 
leave  to  the  libelants  to  file  their  libel,  and  to  have  process  in  rem 
against  the  ship  for  the  purpose  of  adjudicating  the  controveny,  in 
case  the  proof  establishes  the  claim  that  one  of  the  libelants  is  a  citizen 
of  the  United  States.  The  case  has  been  argued  and  submitted 
exceptions  to  the  libel,  whereby  the  claimant  contests  the  jurisdiction 
of  this  court,  and  the  sufficient^  of  the  allegationa  of  the  libd  to 
justify  the  suit. 

The  rule  of  comity  which  should  be  observed  in  dealing  with  con- 
troversies between  alien  seamen  and  masters  of  foreign  ships  was 
stated  in  the  decision  of  this  court  in  the  case  of  The  New  City 
(D.  C.)  47  Fed.  328;  but  that  rule  is  not  applicable  where  a  party 
to  the  controversy  is  a  citizen  of  the  United  States.  In  the  treaty 
between  the  United  States  and  Great  Britain  providing  for  the  ap- 
l)rehension  and  surrender  of  deserters  from  the  ships  of  either  country 
while  in  the  ports  of  the  other,  an  exception  was  made,  exempting 
from  its  provisions  "citizens  or  subjects  of  the  country  where  the 
desertion  shall  take  place"  (27  Stat.  gSt),  so  that  the  local  authorities 
cannot  be  required  to  arrest  and  deliver  up  a  citizen  who  may  de- 
sert from  a  British  ship  in  an  American  port.  The  same  consider- 
ation for  the  rights  of  citizens  must  control  when  courts  are  urged 
to  leave  a  dispute  as  to  the  true  construction  of  a  shipping  contract, 
and  a  claim  for  wages  between  a  citizen  and  the  master  of  a  foreign 
ship,  to  be  determined  by  the  consular  representative  of  the  country 
to  which  the  ship  belongs.  I  do  not  think  that  the  courts  ot  any 
nation  will  refuse  to  hear  the  complaints  and  enforce  the  rights  of  its 
own  citizens  or  subjects  against  foreign  ships.  Certainly  this  a}urt 
has  no  right  to  refuse  its  process  when  demanded  by  any  citizen  of 
the  United  States.  By  the  constitution  of  the  United  States,  the 
people  have  ordained  that  judicial  power  shall  be  vested  in  the  su- 
preme court,  and  in  inferior  courts  to  be  established  by  law,  and 
that  the  judicial  power  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  The  manifest  purpose  of  these  provisions  is  to 
insure  to  citizens  of  the  United  States  means  for  the  redress  of  wrongs 
and  the  enforcement  of  legal  rights.  In  some  branches  of  juris- 
prudence the  jurisdiction  of  the  federal  courts  is  concurrent  with  that 
of  the  local  cotuts  created  by  and  existing  under  state  laws,  but  the 
judicial  power  of  the  United  States  extends  to  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  cognizance  thereof  is  given  to  the 
national  courts  exclusively.  The  J.  E.  Rumbell,  148  U.  S.  i,  13  Sup. 
Ct.  498,  37  L.  Ed.  345 ;  The  Glide,  167  U.  S.  606-624,  ^7  Sup.  Ct- 
930,  42  I,.  Ed.  296.  The  executive  and  legislative  branches  of 
the  government  have  no  power  to  remit  cases  of  admiralty  and  man- 
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time  jurisdiction  lor  adjudication  to  any  tribtmal  other  than  a  court 
established  and  organized  pursuant  to  the  constitution.  Jurisdiction 
of  this  class  of  cases  cannot  be  conferred  upon  state  courts  b^  any 
law  enacted  by  any  state,  nor  by  congress ;  and,  a  fortiori,  no  citizen 
of  this  country,  having  a  cause  cognizable  in  a  court  of  admiralty, 
can  be  required  by  any  law  or  treaty  to  seek  an  adjudication  thereof 
in  any  foreign  country,  nor  be  denied  the  right  to  invoke  the  jiu'is- 
diction  of  the  courts  specially  established  pursuant  to  the  constitution 
for  the  purpose  of  rendering  justice  in  such  cases.  I  consider  that 
this  court  is  bound  to  take  cognizance  of  this  case  for  the  purpose 
of  deciding  the  disputed  question  whether  the  libelant  Swanson  is  or 
is  not  a  citizen  of  the  United  States,  and,  if  the  court  shall  find  in 
his  favor  on  that  issue,  then  it  must  proceed  to  a  final  adjudication 
of  all  questions  which  are  vroperly  alleged  in  the  libel.  The  libdants 
who  are  not  citizens  of  the  United  States  would  not  be  permitted 
to  sue  in  this  court  independently ;  but,  if  the  court  has  to  entertain 
the  case  for  the  determination  of  the  controversy  as  to  the  ri|;hts 
claimed  by  Swanson,  it  will  incidentally  hear  and  decide  the. contentions 
of  his  co-Hbelants. 

It  is  my  opinion  that  the  contract  must  be  construed  as  a  contract' 
for  a  voyage,  and  not  for  a  term  of  three  years.  The  agreement 
certainly  binds  the  libelants  to  continue  in  the  service  of  m  ship,  if 
required,  after  her  arrival  at  Shanghai,  and  while  trading  to  and  fro 
within  the  limits  mentioned,  for  a  period  not  to  exceed  three  years. 
This  period  is  in  addition  to  the  time  required  for  making  the  run 
from  New  York  to  Shanghai  and  return  to  a  port  in  the  United 
States,  United  Kingdom,  or  continent  of  Europe;  but  the  phrase- 
ology contract  excludes  the  idea  that  the  libelants  became 
bound  for  a  term  of  three  years,  unless  required  to  serve  while  the 
vessel  should  be  engaged  in  trading  to  and  fro  between  Shanghai  and 
ports  other  than  any  port  of  the  United  States,  United  Kin^om,  or 
continent  of  Europe.  The  contract  is  explicit  that  the  voya|^  is  to 
end  at  a  port  in  the  United  States,  United  Kingdom,  or  contment  of 
Europe;  and,  as  there  are  many  ports  in  the  countries  named,  and 
no  one  in  particular  is  designated  as  the  port  at  which  the  voyage 
should  end,  the  master  or  owner  could  choose  any  port  in  either  of 
those  countries,  but  could  only  choose  one  port;  and  upon  arrival 
of  the  ship  at  a  port  in  the  United  States  the  voyage  specified  was 
terminated,  and  the  contract  was  fully  performed  on  the  part  of  the 
libelants,  so  that  they  became  entitled  to  claim  their  discharge  and 
payment  of  th^  wages. 

A  libel  in  rem  ought  to  state  the  nationality  of  the  vessel  proceeded 
against.  I  consider  the  libel  in  this  case  to  be  not  as  perfect  a  speci- 
men of  good  pleading  as  it  would  be  if  the  nationality  of  the  Falls 
of  Keltie  were  alleged  therein,  but  the  allegation  is  not  indispensable 
when  jurisdiction  is  invoked  by  a  libelant  who  alleges  that  he  is  a 
citizen  of  the  United  States. 

In  addition  to  the  wages  sued  for,  damages  are  claimed  for  assaults 
alleged  to  have  been  committed  by  the  master.  This  claim  cannot 
be  utigated  in  a  suit  in  rem,  but  it  is  not  necessary  to  file  a  new  or 
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amended  libel  on  account  of  this  misjoinder.  The  court  will  Ignore 
the  claim  for  damages,  as  surplusage. 

The  exceptions  are  sustained  as  to  the  claim  for  damages,  and 
ovemiled  in  all  other  particulars. 


Bakesuftct— CoBPORATioiTS— DiBaoLtmoK  BT  Btats  Cotjbt— Effbct. 

The  sole  stockholder  of  a  Maryland  corporation  filed  a  bill  In  a  state 
court  alleging  Its  Insolvency,  and  praying  the  court,  under  Code  Ud. 
art.  23,  and  amendments,  to  declare  the  dlssolntlon  of  tbe  corporation 
and  appoint  receivers.  Tbe  corpwatlon  answered,  admitting  tbe  aU^- 
tlons  of  tbe  bUl.  and  the  court  on  tbe  same  day  entered  Its  decree  grant- 
ing tbe  rcUejf  prayed.  S^reafter  creditors  filed  a  petition  aaktag  to 
have  the  corporation  adjudged  -  bankrupt  Held,  that  a  motion  to  qoash 
the  petitloa  in  bankruptcy  on  the  ground  that  the  state  conrt  had  full 
jurisdiction  when  It  entered  its  decree  dissolving  the  corporation,  and 
that,  therefore,  the  corporation  had  no  existence  wh«i  the  petition  was 
filed,  should  be  denied,  tbe  action  In  tbe  state  court  being  In  the  nature 
of  an  insolvency  i^oceedlng;  and  Uie  bankrupt  act  enperaedlng  state  in- 
solvency laws. 

In  Bankruptcy. 

John  £.  Semmes^  Stephens  &  Lincoln,  and  Charles  M.  Leslie,  for 
petitioning  creditors. 
William  S.  Bryan,  Jr.,  for  respondent  Storck  Lumber  Co. 

MORRIS,  District  Judge,  The  Storck  Ltmiber  Company,  of  Bal- 
timore dty,  is  a  Maryland  corporation,  and  is  one  of  a  large  number 
of  trading  corporations  which  Charles  E.  Corkran  caused  to  be  in- 
corporated for  the  purpose  of  helping  him  to  carry  on  his  business 
plans.  He  held  and  owned  all  of  its  capital  stock,  and  on  August  19, 
i<jor,  he  filed  a  bill  of  complaint  in  equity  in  the  circuit  court  No,  2 
of  Baltimore  city  on  behalf  of  himself  and  its  creditors,  alleging  that 
it  was  unable  to  pay  its  debts  as  they  matured  in  the  ordinary  course 
of  business,  and  was  insolvent.  He  prayed  that  court  to  exercise 
the  powers  given  to  it  by  tbe  Maryland  Code,  art.  23,  and  the  amend- 
ments thereto,  to  declare  the  dissolution  of  the  corporation,  and  to 
appoint  receivers  of  its  estate  and  effects,  who  should  be  trustees  for 
the  benefit  of  the  creditors  and  stockholders,  and  who  should  act  un- 
der the  direction  of  the  court.  The  corporation  filed  its  answer  at 
once,  admitting  the  truth  of  the  allegations  in  the  bill  of  complaint, 
and  consenting  to  the  appointment  of  the  receivers ;  and  on  the  same 
day  the  court  entered  its  decree  appointing  receivers,  adjudging  that 
the  corporation  was  dissolved,  and  that  it  be  deemed  to  have  sur- 
rendered its  corporate  rights,  privileges,  and  hanchises.  The  re- 
ceivers were  given  power  to  take  possession  of  all  its  assets,  collect 
the  outstanding  debts  due  to  it,  and  to  convert  all  its  property  into 
money,  and  bring  the  same  into  court  for  distribution  among  the 
creditors  and  stockholders  according  to  their  legal  rights  and  iffiwi- 
ties,  and  to  wind  up  the  affairs  of  the  corporation  in  conformity  to  the 
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provisions  of  the  Maryland  law  applicable  to  the  winding  up  of  insol- 
vent corporations.  The  receivers  qualified,  and  were  proceeding  with 
their  duties,  when,  on  November  i8,  lOoi,  certain  petitioners,  claim- 
ing to  be  creditors  of  the  corporation,  wed  their  petition  in  this  court 
alleging  certain  acts  of  bankruptcy,  and  asking  to  have  the  corpora- 
tion adjudged  bankrupt  under  the  provisions  of  the  national  bankrupt 
law  of  1898.  The  receivers  appointed  by  the  state  court  have  ap- 
peared in  answer  to  the  petition,  and  have  moved  to  have  it  quashed 
upon  the  ground  that  the  state  court  had  full  and  complete  jurisdiction 
on  August  19,  1901,  when  it  entered  its  decree  dissolving  the  corpo- 
ration, and  adjudging  that  it  had  surrendered  its  corporate  rights, 
privileges,  and  franchises,  and  appointing  receivers,  and  that  on  No- 
vember iS,  1901,  when  the  petition  in  bankruptcy  was  filed,  the  de- 
fendant corporation  was  no  longer  in  existence,  and  all  its  property 
was  vested  in  the  petitioners. 

The  question  raised  by  thi>  motion  to  quash  is  not  clear  of  diffi- 
culty, but  it  seems  that  it  must  be  solved  by  applying  the  broad  prin- 
ciple that  the  national  bankrupt  law  is  to  govern  the  administration 
of  the  estate  of  all  insolvent  debtors  who  are  within  its  provisions, 
and  supersedes  all  the  state  laws  having  the  like  object,  when  its  pro- 
visions are  invoked  by  the  requisite  creditors,  and  acts  of  bankruptcy 
are  proven.  The  Maryland  statute  for  winding  up  insolvent  corpo- 
rations is  in  the  nature  of  a  proceeding  in  insolveuCT.  Chapter  263, 
ait.  23,  §  264,  Act  1894,  provides  that  the  bill  for  the  dissolution  of 
an  insolvent  corporation  may  be  filed  by  any  stockholder,  shareholder, 
or  creditor,  or  by  the  attorney  general  of  Maryland,  or  by  the  state's 
attorney  of  the  dty  or  county.  Chapter  349,  §  364a,  Act  Z896,  pro- 
vides that,  when  any  corporation  has  been  declared  insolvent  under 
section  264,  all  payments,  conveyances,  and  assignments,  and  all  pref- 
erences which,  U  made  by  a  natural  person,  would  have  been  void  or 
fraudulent  under  the  state  insolvency  laws,  shall,  to  the  like  extent, 
be  void  or  fraudulent,  and  all  its  property  and  assets  distributed  to 
creditors  as  the  property  and  assets  of  an  insolvent  debtor  are  dis- 
tributed under  the  provisions  of  the  state  insolvent  laws;  and  that 
the  date  of  the  filing  of  the  bill  against  the  corporation  sha^  be  taken 
for  the  purpose  of  determining  the  validity  of  preferences  and  for  all 
other  purposes  as  the  date  of  the  fiBng  of  the  petition  in  insolvency 
by  or  against  a  natural  person.  The  national  bankrupt  act  of  18^ 
superseded  the  state  insolvent  laws,  and  now,  when  commercial  and 
manufacturing  corporations  are  so  numerous,  and  are  sometimes  used, 
as  in  this  case,  more  as  a  cover  from  individual  liability  than  for  more 
l^itimate  uses,  it  can  scarcely  be  supposed,  as  the  bankrupt  act  es- 
pecially provides 'for  proceedings  against  commercial  corporations, 
that  it  was  intended  that  such  a  corporation  could  commit  acts  of 
bankruptcy,  and  escape  the  provisions  of  the  bankrupt  act  by  apply- 
ing to  be  wotmd  up  under  the  state  statute,  and  thus  defeat  the  oper- 
ation of  the  bankrupt  law.  In  re  Independent  Insurance  Co.,  Hobiies, 
103,  Fed  Cas.  No.  7,017;  Piatt  v.  Archer,  9  Blatchf.  559-569,  Fed. 
Cas.  No.  11,313 ;  State  v.  Superior  Court  of  Kings  Co.,  2  Am.  Bankr. 
R.  92,  56  Pac.  35;  Boese  v.  King,  108  U.  S.  379,  2  Sup.  Ct.  765,  27 
L.  Ed.  760;  In  re  Lengert  Wagon  Co.,  6  Am.  Bankr.  R.  535,  110 
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Fed.  927;  Scheuer  v.  Stationery  Co.  (C  C  A-)  112  Fed.  407;  CoH 
Bankr.  p.  431. 

Upon  the  best  consideration  I  have  been  able  to  give  the  question, 
I  think  the  motion  to  quash  the  proceedings  must  be  overruled. 


BBVIN  BROS.  MTO.  CO.      6TABR  BBO&  BBILL  GO.  et  iL 


L  Patkhtb—Dbsioiis— Intention. 

The  fundameatal  question  In  determlulng  tbe  valldltr  of  ■  design 
patent  Is  whether  the  Inventive  faculty  has  been  exercised  to  j/nAvee 
something  which  is  original  and  pleasing  to  the  eye. 
&  Bahe— Idbntitv  op  Dbsigns. 

In  design  patents,  the  test  of  Identity  on  4ueatl(»B  of  anticipation  and 
infringement  1b  tbe  eye  of  the  ordinary  observer;  and  tai  defcermlnlng 
sQCb  question  tbe  court  may  avail  Itsdf  of  such  common  knowledge  as 
Is  possessed  by  tiie  general  public. 
t.  Same— NovBLTT— Dbsion  Fon  But.l. 

Tbe  Scranton  design  patent,  No.  SS,1<^  for  a  design  for  a  beO,  Is  voU 
tor  lack  of  patentable  nov^ty.  AUo  k«M  not  Infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  33,142,  grant- 
ed to  Frederick  A..  Scranton  August  28, 1900,  for  a  design  for  a  bell. 
On  final  hearing. 

Chas.  L.  Burdett,  for  complainant. 
Simonds  &  Hart,  for  defendants. 

TOWNSEND,  District  Judge.  At  final  hearing  on  bill  and  answer, 
defendants  deny  the  validity  and  their  infringement  of  complainant's 
patent,  No.  33,142,  granted  to  Frederick  A.  Scranton  August  28, 1900, 
for  a  design  for  a  belL   The  specification  says: 

"As  sbown  In  the  drawings,  tbe  leading  or  material  featore  of  my  design 
consists  of  a  body  part,  a,  In  the  form  <tf  an  oblate  spheroid,  and  having  at 
one  end  a  c^rcuhir  boae,  b,  joined  with  the  body  portion,  a,  by  a  amaUer  neck 
portion,  c,  which  flares  out  from  tbe  point  of  union  with  tbe  body  part  to 
Its  point  of  connection  with  the  base,  b.  The  body  portion  of  the  bell,  In 
the  form  of  an  oblate  spheroid,  baa  its  end  apiffoachtaig  a  form  nearly  flat 
as  shown  In  the  drawings." 

The  drawings  show  such  an  oblate  spheroid  and  neck,  and  the  daim 
covers  "a  bell  as  herein  shown  and  described." 

The  complainant  and  defendants  are  located  at  East  Hampton, 
Conn.,  and  are  rival  manufacturers  of  bells.  Up  to  Februarv,  1901, 
complainant  had  sold  over  1,700  embodiments  of  its  patent.  The  bells 
in  question  are  intended  for  use  on  automobiles.  .The  patented  de- 
sign is  unlike  any  other  form  of  automobile  bell  previously  produced. 

In  support  of  their  denial  of  patentable  novelty,  defendants  claim  to 
have  shown  prior  designs  for  door  knobs  and  bells  and  other  devices 
which  so  closely  resen^le  the  form  shown  in  the  patent  as  to  dqnive 
it  of  all  daim  to  novelty.  The  answers  to  defendants'  contention  as  to. 
patentable  novelty  are  as  follows:  (1)  The  uncertain  and  questionable 
character  of  the  testimony  as  to  the  prior  existence  of  the  alleged  in- 
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ticipating  exhibits;  (2)  differences  of  ratio  between  neck  and  base  in 
the  alleged  anticipations  and  in  the  patented  design,  and  other  differ- 
ences in  configuration;  (3)  differences  in  construction  and  character 
of  use.  The  objections  are  well  founded  in  fact  as  to  several,  but  not 
all,  of  the  exhibits.  Among  others^  defendants  have  an  old  tea  bell, 
which  is  substantially  the  same  as  that  of  the  patent,  except  that  the 
drawing  of  the  patent  shows  a  central  bead  on  the  oblate  spheroid. 
The  defense  is  well  taken  that  the  patentee  has  not  only  carefully  avoid- 
ed all  mention  of  or  reference  either  to  said  bead  in  h^  specification  or 
claim,  or  to  the  fact  that  the  spheroid  is  in  two  parts,  but,  as  if  out  of 
abundant  caution,  has  specified  that  "the  leading  or  material  feature" 
is  the  body  portion,  "in  the  form  of  an  oblate  spheroid,"  and  the  neck. 

But  irrespective  of  prior  patents  and  other  sufficiently  proven  ex- 
hibits, the  defense  of  lack  of  patentable  novelty  stands  on  a  broader 
foundation  than  the  proof  produced  in  court.  In  design  patents  the 
test  of  identity,  on  questions  of  antidpation  and  infringement,  is  the 
eye  of  the  ordinary  observer.  And  in  determining  this  question  the 
cotirt  may  avail  itself  of  such  common  knowledge  as  is  possessed  by 
the  genentl  public.  The  fundamental  question  is  whether  the  inventive 
faculty  has  been  exercised  to  produce  anything  which  is  original  and 
pleasing  to  the  eye.  Gorham  Co.  v.  White,  14  Wall.  511,  20  L.  Ed. 
731 ;  Manufacturing  Co.  v.  Odell  (D.  C.)  18  Fr  d.  321 ;  Wooster  v. 
Crane,  2  Fish.  Pat.  Cas.  583,  Fed.  Cas.  No.  18,036;  Dukes  v.  Bauerle 
(C.  C.)  41  Fed.  778;  Cahoone-Bamett  Mfg.  Co.  v.  Rubber  &  Celluloid 
Harness  Co.  (C.  C.)  ^5  Fed.  582.  The  eyes  of  the  court  cannot  be 
closed  to  the  fact  that  in  the  court  room  itself  are  electric  light  fixtures, 
placed  there  long  before  the  date  of  the  patent,  which  show  a  sphere 
with  a  neck  and  rim  so  nearly  identical  with  those  of  the  patent  that 
the  difference  is  a  mere  matter  of  immaterial  proportions.  Nor  can 
the  andirons  of  our  grandfathers,  the  door  knobs  from  time  immemo- 
rial, the  old  chime  bell  of  the  sleigh,  the  conventional  cuspidor,  be 
overlooked.  The  court  mtist  take  judicial  notice  of  the  oblate  spheroid 
and  neck  common  to  the  whole  field  of  everyday  arts,  and  must  hold 
that  this  design  is  merely  a  double  use, — is^  at  most,  the  adaptation  of 
an  old  form  to  a  new  purpose.  The  defense  of  want  of  patentable 
novelty  is  sustained. 

On  the  question  of  noninfringement,  as  well  as  patentable  novelty, 
defendants  refer  to  the  door  knob, — Exhibit  No.  5.  It  is  objected  that 
this  exhibit  is  not  sufficiently  proved,  but  I  think  pages  249  and  256a  of 
the  Russell  &  Erwin  catalogue  have  not  been  successfully  discredited. 
Complainant's  oblate  spheroid  is  substantially  the  same  as  this  door 
knob;  the  only  material  difference  in  shape  being  that  between  the 
neck  portions,  for  which  reason  plaintiff's  patent  should  be  limited  to 
a  design  having  the  neck  portion  which  flares  substantially  like  that 
shovra  in  the  patent.  The  shape  of  defendants'  bell  differs  from  plain- 
tiff's more  widely  than  plaintiff's  differs  from  the  door  knob,  and  there- 
fore defendants'  construction  does  not  infringe  the  patent. 
LfCt  the  bill  be  dismissed. 
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ATLANTA  HACH.  WOBKS  T.  VmTED  8TATB8. 
ilOlrcalt  Ctonrt  N.  D.  Oeorgla.   Vtitmaxj  10,  1902.) 
No.  1.641. 


Balb— Actios  roB  Pricb— Failubk  to  Haihtain  Dbvkbbb— Wztbduvil  w 

COVBTBBCLAnC— EFPECT. 

In  an  action  against  the  TTidted  States  to  recover  the  etHitract  viti» 
of  llghthonse  lanterna  constructed  for  It  plaintiff,  defendant  set  19 
in  defense  an  amount  claimed  to  have  been  paid  to  third  persons,  who 
had  a  contract  to  build  one  of  the  lighthouses,  for  damages  caused  to 
them  by  plaintiff's  delay  In  fumlablng  the  lanteros  for  that  particolar 
lighthouse,  and  Introduced  In  evidence  a  voucher  for  the  amount  paid, 
but  no  proof  to  show  the  Justness  of  the  claim,  or  how  and  In  what 
manner  the  third  persons  were  damaged.  The  court  thereupon  tag- 
gested  that  the  evidence  so  offered  would  be  Inrofilclakt  to  prove  the 
defenae,  and  conned  for  the  government  withdrew  Its  counterclaim  and 
pleas  setting  up  the  samei  Held,  that  plaintiff  was  mtltled  to  Judgment 
for  the  amount  claimed. 

John  L.  Hopkins  &  Sons,  for  plaintiff. 

£.  A.  Anner,  U.  S.  Dist.  Atty.,  and  Geo.  L.  Bell  and  W.  L.  Massey, 
Asst.  U.  S.  Uist.  Attys. 

NEWMAN,  District  Judge.  This  is  a  suit  to  recover  $3,369,  al- 
leged to  be  the  contract  price  of  three  lightbotxse  lanterns  constructed 
by  the  plaintiff  for  the  United  States  under  a  contract  with  the  li^- 
house  board,  represented  by  Col.  D.  P.  Heap,  engineer  of  the  Third 
lighthouse  district.  The  lanterns  appear  to  have  been  constructed 
according  to  contract,  were  examined  and  approved  by  an  inspector 
duly  appointed,  were  shipped  and  delivered  at  the  proper  destination, 
and  were  put  in  place  and  used  by  the  United  States.  It  appears  that 
there  was  some  delay  in  the  construction  of  the  lanterns,  and  while  they 
were,  according  to  the  contract,  to  have  been  completed  by  the  15th 
of  October,  1899,  they  were  not,  in  fact,  shipped  until  November  10, 
1S99.  The  failure  to  deliver  the  lanterns  according  to  the  contract  was 
set  up  by  the  United  States  as  a  defense  to  this  suit.  The  only  dam- 
age claimed  on  behalf  of  defendant,  however,  was  an  amoiftit  alleged  to 
have  been  paid  by  the  government  to  Toomey  Bros.  &  Co.,  who  had  a 
contract  to  build  one  of  the  lighthouses  in  which  the  lanterns  con- 
structed by  the  plaintiff  were  to  be  placed,  by  reason  of  damage  to 
them  caused  by  the  delay  of  the  Atlanta  Machme  Works  in  constnict- 
in^c  the  lanterns  to  be  placed  in  that  particular  lighthouse.  The  only 
evidence  offered  by  the  government  to  prove  that  such  damage  result- 
ed was  a  voucher  for  the  amount  of  $1,728.99  paid  by  the  lighthouse 
board  to  Toomey  Bros.  &  Co,  apparently  on  this  account  This 
voucher  being  offered  without  aiiy  evidence  whatever  to  show  the 
justice  of  the  claim  made  by  Toomey  Bros.  &  Co.,  or  how  and  in 
what  manner  they  were  damaged,  and  counsel  for  the  United  States 
stating  that  he  had  nothing  whatever  to  support  it,  the  court  suggested 
that  the  evidence  so  offered  would  be  insufficient  to  suf^ort  the  de- 
fense, whereupon  counsel  for  the  government  withdrew  its  coimter- 
daim,  and,  by  leave  of  the  court,  the  pleas  setting  same  up  were  with- 
^awn.   The  voucher  referred  to  was  paid  on  April  i,  1901,— more 
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than  seven  months  after  this  suit  was  instituted  by  the  Atlanta  Ma- 
chine Works  against  the  United  States.  The  materiality  of  this  fact, 
however,  it  is  unnecessary  to  discuss,  in  view  of  what  faais  been  stated 
above.  Counsel  for  the  plaint^  have  contended  in  this  case  that  there 
was  really  no  delay  on  the  part  of  the  plaintiff  which  cannot  be  justi- 
fied under  a  proper  view  of  the  facts.  They  say  the  plaintiff  had  no 
notice  until  September  28,  1899,  that  there  was  any  urgent  need  for 
the  lantern  to  be  placed  in  the  lighthouse  at  New  Haven,  and  that 
there  was  delay  on  the  part  of  the  government  in  appointing  an  in- 
spector, and  some  few  days  lost  by  the  inspector  in  getting  the  opinion 
of  the  officers  of  the  lighthouse  board  in  Washington.  Some  other 
interesting  questions  are  rsused  by  the  evidence,  but  it  is  unnecessary 
to  consider  any  of  them,  for  the  reason  that  the  case  is  controlled  by 
the  entire  failtn-e  of  the  government  to  maintain  its  defense,  as  herein- 
before  stated,  and  by  its  withdrawal  of  its  pleas,  as  has  also  been  men- 
tioned. It  is  agreed  by  the  parties  that  there  should  be  a  credit  of 
$25  on  the  amount  sued  for,  because  of  that  amount  having  been  paid 
by  the  government  for  freight,  which  was  properly  chargeable  to  the 
plaintiflF 

Conclusions  of  Law. 

The  conclusion,  therefore,  necessarily  is  that  the  United  States  are 
indebted  to  the  plaintiff  in  the  amount  of  the  contract  price  of  these 
lanterns,  less  the  amount  of  the  freight  item  referred  to,  which  would 
entitle  it  to  a  judgment  for  $3,344  principal,  with  legal  interest  thereon 
from  December  2,  1899;  and  judgment  is  consequently  rendered  in 
favor  of  the  plaintiff,  the  Atlanta  Machine  Works,  against  the  defend- 
ant, the  United  States  of  America,  for  said  sum  of  $3,344  prindpal, 
with  legal  interest  from  December  2,  1899,  with  costs  of  suit. 

It  is  ordered  that  a  transcript  of  the  testimony  and  a  certified  copy 
of  the  proceedings  be  transmitted  to  the  attorney  general,  as  required 
by  law. 


In  re  TATB8. 

(District  Gourt,  N.  D.  Calltomla.   Febmaij  21,  1002L) 
Ko.  8.774w 

Bamkrdptot— Who  Mat  Become  Voll^ntart  Bareb opts— Debts. 

The  word  "debts,"  as  used  in  Bankr.  Act  1898,  f  4,  providing  that 
"aD7  person  wbo  owes  debts,  except  a  corporation,  shall  be  entitled  to 
the  benefit  of  this  act  as  a  voluntary  bankrupt,"  must  be  construed  in 
accordance  with  the  deflnltlon  given  In  section  1,  subd.  11,  as  limited  to 
a  "debt,  demand,  or  claim  provable  in  bankruptcy,"  and  an  unliquidated 
claim  for  damages  for  a  personal  tort  is  not  snch  a  debt  Where  the 
only  debt  scheduled  by  a  voluntary  bankrupt  was  a  Jndgment  rendered 
against  him  by  a  state  court,  and  it  is  shown  that  such  Judgment  was 
for  a  personal  tort,  and  that  an  appeal  therefrom  had  been  taken  and 
was  pending  at  the  time  of  the  filing  of  the  petition,  the  effect  of  which, 
under  the  laws  of  the  state,  was  to  supersede  the  Judgment,  the  adjudi- 
cation will  be  set  aside  and  the  proceedings  dismissed.! 


X  What  pmons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat 
Bank  t.  First  Nat  Bank  of  Mattoon,  lU..  42  a  C.  A.  4. 
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In  Bankruptcy.   On  motion  by  creditor  to  vacate  adjudication. 

T.  B.  Hutchinson,  for  cre<titor. 
£dw.  &  Bell,  for  bankrupt. 

DE  HAVEN,  bistrict  Judge.  This  is  a  motion  by  one  S.  H.  Ris- 
don  to  vacate  the  decree  of  this  court  made  January  2,  1902,  by  which 
Enoch  Yates  was  upon  his  voluntary  potion  adjudicated  a  bankrupt, 
and  for  the  dismissal  of  the  petition  in  bankrupts.  The  only  debt 
mentioned  in  the  schedule  filed  with  the  petition  for  adjudication  is 
described  as  a  judgment  in  favor  of  said  Risdon  for  the  sum  of  $894, 
rendered  by  the  superior  court  of  the  state  of  California  in  and  for 
the  county  of  Napa,  on  August  31,  1901.  The  ground  of  the  motion 
is  that  Yates  is  not  a  bankrupt,  within  the  meaning  of  the  bankruptcy 
act.  It  appeared  upon  the  hearing  of  the  motion  that  the  ju^ment 
referred  to  was  obtained  in  an  action  for  a  willful  and  malicious  mjmy 
to  the  person  of  Risdon,  the  plaintiff  therein ;  that  after  ite  rendition, 
and  before  the  decree  of  adjudication  in  bankruptcy,  an  appeal  was 
taken  from  that  judgment  to  the  supreme  court  of  the  state,  and  such 
appeal  is  now  pending. 

I.  It  was  said  by  the  supreme  court  of  California,  in  the  case  of 
Harris  v.  Bamhart,  97  Cal.  550,  32  Pac.  589: 

"It  bag  been  repeatedly  beld  by  tbia  court  that  tiie  operation  of  a  final 
Judgment  Is  aaapended  by  an  appeal  therefrom,  and  that  pending  mch  ap- 
peal the  Jadgment  la  not  admissible  In  anotbw  caae  aa  eridoice,  erm  be- 
tween the  aame  parties.*' 

And  section  1049  of  the  Code  of  Civil  Procedure  of  this  state  pro- 
vides : 

"An  action  Is  deemed  to  be  pending  from  the  time  of  its  commencemeDt 
tmtD  its  final  determination  upon  appeal,  or  ontU  the  time  for  appeal  bai 
paaaed,  nnlesa  the  judgmoit  la  soimer  satisfled.'* 

The  appeal,  therefore,  from  the  judgment  in  the  action  of  Risdon  v. 
Yates  suspended  its  operation,  and  may  result  in  its  reversal;  and 
from  this  it  follows  that  at  the  date  of  the  adjudication  in  bankruptcy 
there  was  not,  nor  is  there  now,  any  certainty  that  the  plaintiff  in  the 
action  referred  to  will  succeed  in  the  recovery  of  any  judgment  against 
Yates.  Such  being  the  status  of  the  claim  for  damages  involved  in 
that  action,  it  is  clear  that  Yates  was  not  at  the  date  of  the  filing  of 
his  voluntary  petition  a  bankrupt,  within  the  meaning  of  the  law. 
Section  4  of  the  bankruptcy  act  provides  that  "any  person  who  owes 
debts,  except  a  corporation,  shall  be  entitled  to  the  benefits  of  this 
act  as  a  voluntary  bankrupt."  In  subdivision  11  of  section  i  of  that 
act  the  word  "debt"  is  defined  as  "any  debt,  demand,  or  claim  prov- 
able in  bankruptcy" ;  and  subdivision  "a"  of  section  63  of  the  bank- 
ruptcy act  enumerates  five  different  classes  of  debts  which  may  be 
proved  against  the  estate  of  the  bankrupt,  in  one  of  which  is  mcluded 
"a  claim  for  a  fixed  liability  as  evidenced  by  a  judgment  or  instru- 
ment in  writing,  absolutely  owing  by  the  bankrupt  at  the  time  of  the 
filing  of  the  petition  against  him  ;  but  a  cause  of  action  against  him 
for  unliquidated  damages  for  a  personal  tort,  such  as  is  involved  in  the 
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action  of  RUdon  v.  Yates,  before  referred  to,  is  not  within  either  of 
the  classes  named.    Subdivision  "b"  of  the  same  section  provides: 

"Unliquidated  clalmB  against  the  Ijankrupt  may,  punaant  to  application 
to  the  coart,  be  liquidated  In  tnch  manner  as  It  shall  direct,  and  may  there- 
aftw  be  proved  and  allowed  against  his  estate." 

This  subdivision  is  not  to  be  construed  as  authorizing  the  prod 
of  claims  not  declared  in  subdivision  "a"  to  be  provable.  Its  object 
is  simply  to  |»v>vide  that  unliquidated  claims  which  fall  within  the  scope 
of  subdivision  "a"  are  to  be  liquidated  in  such  manner  as  the  cotut 
shall  direct  Lowell,  fiankr.  p.  487 ;  and  see,  also,  the  well-considered 
opinion  of  Judge  Marshall  in  the  case  of  In  re  Hirschman,  4  Am. 
Bankr.  R.  716,  104  Fed.  69.  In  the  case  of  In  re  Maples,  5  Am. 
Bankr.  R.  426,  105  Fed.  919,  it  was  held  that  the  banluiiptcy  pro- 
ceeding should  be  dismissed,  where  the  only  debt  scheduled  was  a 
judgment  for  willful  and  malidous  injury  to  the  person, — a  debt  which, 
although  provable  under  the  jxrovisioiu  of  the  bankrupt^  act,  would 
not  be  aftected  by  a  discharge.  With  much  stronger  reason  should 
the  decree  adjudging  Yates  a  bankrupt  be  vacated,  and  the  proceeding 
instituted  by  him  be  dismissed,  because  at  the  date  of  the  fUing  of  his 
voluntary  petition  there  was  no  existing  provable  debt  against  his 
estate  under  the  bankruptqr  act.  It  will  be  time  enough  for  him  to 
apply  for  relief  under  the  bankruptcy  act.  and  to  ask  the  court  to  pass 
upon  the  many  questions  which  may  arise  in  such  a  proceeding,  when 
it  shall  be  ascertained  that  be  is  indebted  to  some  person  ttpon  a  claim 
provable  under  the  bankrupt  act. 

The  order  of  adjudication  is  vacated,  and  the  petition  in  bankniptt^* 
dismissed. 


AnmBAT/TT — FbIORTTT  of  L1EN8. 

An  admiralty  lien  for  towage  Is  Infotor  to  a  statutory  lien  tor  npaln, 
tiie  towage  having  been  performed  man  ttan  six  monttis  bd!onb  with' 
out  effort  to  collect  therefor  till  after,  the  repairs. 

In  Admiralty.    On  exceptions  to  commissioner's  report. 
Samuel.  Park,  for  Palmer  &  Son  Co. 

Wing;  Putnam  &  Bnrlingham,  for  L'Hommedieu  and  others. 

TOWNSEND,  District  Judge.  In  this  case  two  libels  were  filed 
agamst  the  house  boat  Sleepy  Hollow.  One  was  for  $1,849,84,  for 
services  rendered  and  materials  furnished  said  boat  at  the  shipyard 
of  the  libelant,  Robert  Palmer  &  Son  Company,  at  Groton,  between  ' 
November  27, 1900,  and  JTanuary  5, 1901, — a  certificate  of  lien  for  said" 
services  being  duly  filed  in  the  town  clerk's  office  at  Groton,  as  re- 
quired by  the  Connecticot  statute.  The  other  libel  was  for  $80  for 
towage  service  rendered  by  the  libelants,  L'Hommwiieu  et  aU,  on 
June  25  and  26,  1900.   The  vessel  was  sold  for  $850. 
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The  commissioner  finds  that  the  service  of  towage  constitutes  a  good 
and  valid  lien  against  the  vessel;  but  as  the  service  was  rendered 
nearly  six  months  prior  to  the  time  the  repairs  were  made,  and  as 
there  is  nothing  in  the  evidence  to  show  any  cause  for  the  delay  in 
collecting  the  amount  due  for  towage,  the  claim  of  the  libelaiU,  Robert 
Palmer  &  Son  Company,  for  repairs,  should  t^e  precedence  of  the 
claim  for  towage,  and,  as  the  avails  of  the  sale  are  msuffident  to  pay 
both  claims,  the  whole  sum  should  be  paid  to  Ubelant,  Robert  Palmer 
&  Son  Company. 

Libelants,  L'Hommedieu  et  al.,  except  to  the  report  of  the  conunis- 
sioner  on  the  following  grounds : 

"Cl)  Because  the  eommlBBloner  finds  that  the  libelants*  claim  Is  not  en- 
titled to  payment  from  the  proceeds  of  the  Sleepy  Hollow.  (2>  Because  thp 
commlsBloner  finds  that  the  libelants'  claim  mnst  be  postponed  in  faTw  of 
the  claim  of  the  Bobcat  Palmer  &  Son  Ship  BuUdins  ft  Marine  Sallwsy 
Company,  and  that  the  whole  of  the  proceeds  most  be  paid  to  said  com- 
pany. (3)  Because  the  commissioner  finds  that  the  payment  of  a  maritime 
lien  mnst  be  postponed  In  favor  of  a  claim  of  a  ll«i  not  maritime,  but  ac- 
quired by  vlrtne  of  a  statnte  of  the  state  of  Connecticut.  (4)  Beeanae  the 
commissions  did  not  find  that  tttm  libelants*  claim  was  eutttled  to  be  paid 
In  full,  with  interest  and  costs,  prUa  to  all  otiier  dalms." 

In  the  earlier  decisions  it  was  held  that  an  admiralty  lien  took 
precedence  of  a  statutory  maritime  lien,  but  it  is  now  settled  that  they 
are  of  equal  rank.  The  Lottawanna,  2i  Wall.  558,  22  L.  Ed.  654; 
The  J.  E.  Rumbell,  148  U.  S.  i,  13  Sup.  Ct.  498,  37  L.  Ed.  345;  The 
Guiding  Star  (D.  C.)  9  Fed.  521;  Id.  (C.  C.)  18  Fed.  264;  The 
Wyoming  (D.  C.)  35  Fed.  548.  Claims  for  materials  and  supplies 
and  for  towage  are  usually  considered,  in  the  absence  of  special  equi- 
ties, of  equal  rank.  Saylor  v.  Taylor,  23  C.  C.  A.  343,  77  Fed.  476; 
Hughes,  Adra.  p.  339.  In  these  circumstances,  as  the  libelants, 
L'Hommedieu  et  al.,  made  no  effort  to  collect  their  claim  for  towage 
service  until  after  the  commencement  of  this  action, — ^nearly  six  months 
after  the  service  was  rendered, — ^the  whole  of  the  proceeds  <rf  sale 
should  be  paid  to  libelant,  Robert  Palmer  &  Son  Company. 

The  report  of  the  commissioner  is  affirmed. 


DAItNOLD  et  al.  t.  SIMPSON. 
(Cnrcnlt  Conrt;  W.  D.  Bflssonri,  W.  D.  April  2,  1802.1 

No.  2,6<M. 

i,  CRKsrroita— Rbhedtes  AOArasT  Sdrbtibb— LnrrrATioirs. 

Though  ordinarily  creditors  will  be  alloT^ed  to  proceed  against  pmp- 
erty  conveyed  by  their  debtor  to  secure  bis  sureties,  snch  action  nrost  be 
taken  <ni  their  part  within  the  statuttny  period  ot  10  yean,  er  will  te 
barred. 

Il  BaHB— IgKORAHCB  of  SrrDATION—EFFECT. 

The  mere  fact  ttiat  the  debtor  concealed  his  fraudulent  conduct,  aod 
tiiat  the  creditors  knew  nothing  of  tlie  situation  until  a  short  time  before 
bringing  the  action,  is  Insufilclent  to  take  the  case  out  of  the  statute 
of  limitations,  wh^  diligence  on  the  part  of  the  credlttnv  to  dlscorer 
the  situation  would  have  enabled  them  to  secure  t2te  imperty  In  piy- 
ment  of  their  debts. 
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IL  Sahr— Lachbs. 

Regardless  of  the  statute  of  limitations,  laebes  on  the  port  of  the  cred- 
itors In  delaying  their  action  10  years  or  more  may  defeat  the  right 

T.  D.  Shewalter,  for  complainants. 

Lipscomb  &  Priest,  and  Lovelock  &  Kirkpatrick,  for  defendant 

McPHERSON,  District  Judge.  This  is  quite  a  lengthy  bill  of  com- 
plaint, with  much  immaterial  matter  therein.  In  addition  thereto, 
there  is  an  tmwarranted  and  unprovoked  attack  upon  a  judge  of  a  state 
court  of  the  state  of  Missouri,  a  gentleman  with  whom  I  have  no  ac- 
quaintance, but  I  have  not  the  slightest  doubt  is  a  judge  of  character 
and  purity.  If  his  rulings  were  wrong,  then  why  was  there  no  appeal, 
a  course  much  the  better  than  that  of  abuse,  and  allowing  a  ruling  to 
remain  which  may  or  may  not  be  an  estoppel  ?  This  bill  ought  to  be 
stricken  from  the  files  because  of  the  unseemly  language  of  and  con- 
cerning the  state  court  of  Missouri.  But  I  content  mysdf  with  making 
this  statement  to  show  my  own  condemnation  of  such  attacks. 

One  of  complainants  is  a  citizen  of  Kentucky,  and  the  other  of 
Illinois,  and  the  defendant  of  Missouri,  and  the  amount  in  controversy 
more  than  $2,000.  In  1858  A^lliam  Hudgins  conveyed  certain  lands 
in  Ray  county,  Mo.,  to  James  Hudgins  and  Thos.  Bayliss,  in  trust  for 
Marj-  Damold,  for  life,  and  at  her  death  to  her  heirs.  James  Hud^ns 
died  in  1862,  and  Mary  Damold,  1871.  Bayliss,  as  he  had  the  n^ht 
to  do,  under  said  trust  deed,  sold  and  conveyed  the  lands,  receiving 
therefor  $1,500.  In  1873  probate  court  of  Ray  county,  Mo.,  re- 
quired said  trustee  to  give  bond  in  the  sum  of  $3,000  for  the  faithful 
performance  of  said  trust.  William  Donaldson,  John  Harmony,  and 
V\^iam  Holman  signed  that  hoad  as  sureties.  In  1877,  Bayliss,  the 
trustee,  ^ve  a  mortgage  or  trust  deed  conveying  certain  Missouri 
lands  to  mdemnify  said  sureties  on  his  bond.  Mary  Darnold  died  in 
1 87 1.  The  plaintiffs  are  two  of  the  four  (by  inference  of  the  three) 
heirs  of  Mary  Damold,  deceased.  The  other  heir  was  settled  with 
many  years  ago  by  the  trustee.  Bayliss,  the  trustee,  died  many  years 
ago,  but  just  when  does  not  appear.  The  siu-eties  on  said  bond  arc 
all  dead,  and  have  been  for  several  years.  The  land  covered  by  the 
trust  deed  to  secure  the  sureties  was,  in  1889,  conveyed  to  defendant 
Simpson.  And  this  deed  is  attsfcked  as  having  been  made  fraudulently. 
The  prayer  is  to  subject  the  land  covered  by  the  trustee's  trust  deed 
given  to  secure  the  sureties  of  the  trustee.  To  this  bill  there  is  a  de- 
murrer, on  the  grounds,  generally,  of  the  statute  of  limitations,  and 
that  complainants  are  guilty  of  laches.  Ordinarily,  creditors  such  as 
complainants  are  will  be  allowed  to  proceed  against  property  conveyed 
by  the  debtor  to  secure  his  sureties  who  have  agreed  to  stand  good  to 
the  creditor  for  the  debtor.  I  need  not  fortify  this  proposition  by 
argtmient  or  authorities.  But  on  the  face  of  the  alleged  cause  of 
action  it  was  barred  by  the  statute  of  limitations  of  Missouri,  under 
any  phase  of  those  laws.  Any  date  that  may  be  chosen  for  any  act  of 
Bayliss  that  can  be  complained  of  was  more  than  10  years  prior  to 
bringing  this  action.  The  only  allegations  seeking  to  take  the  aUeged 
cause  of  action  out  from  the  statute  of  limitations  are  that  Bayliss  con- 
cealed his  fraudulent  conduct,  and  that  complainants  knew  nothing  of 
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the  situation  until  a  short  time  before  bringing  the  action.  But  they 
knew  their  relationship  to  the  parties  to  whom  the  trust  was  originally 
created.  They  knew  her  residence.  The  slightest  examination  oi  the 
records  of  the  probate  court  of  Ray  county.  Mo.,  would  have  put  than 
on  the  track  which  would  have  led  to  the  unearthing  of  the  whole  situa- 
tion. The  only  allegation  is  that  they  did  not  know  until  recently. 
This  is  not  sufBcient  I  do  not  have  before  me  the  exact  wording  of 
the  Missouri  statute.  But  Indiana,  and  many  other  states,  have  sUt- 
utes  which  provide  that  the  party  has  lo  years  in  whidi  to  bring 
action  after  the  discovery  of  the  fraud.  In  Wood  v.  Carpenter,  loi 
U.  S.  135,  25  Ed.  807,  was  a  case  in  which  it  was  alleged  that  com- 
plainant, only  a  few  months  since,  had  discovered  the  fraud.  But  the 
supreme  court  held  this  not  sufficient.  The  court  held  the  bill  de- 
fective, in  that  tl^re  should  have  been  allegations  showing  diligence- 
showing  what  had  been  done  to  discover  the  situation.  See  School 
Dist.  v.  Deweese  (C.  C)  pz  Fed.  6oa,  and  Id.,  100  Fed.  705-712.  In 
the  case  at  bar  it  was  within  complainants*  knowledge  of  who  their 
ancestors  were,  where  their  estates  were  situated,  and  what  courts 
took  jurisdiction  over  their  estates,  and  the  records  of  such  courts 
were  open  to  their  inspection.  Had  they  gone  there,  they  would  have 
ascertained  all  facts,  and  the  sureties,  and  property  given  to  indenmify 
them,  would  have  been  subjected  to  the  payment  of  complainants' 
claim.  The  case  of  Wood  v.  Carpenter,  has  been  followed  with  ap- 
proval many  tunes :  Pearsall  v.  Smith,  149  U.  S.  233, 13  Sup.  Ct.  833, 
37  h.  Ed.  713 ;  Felix  v.  Patrick,  14s  U.  S.  331.  la  Sup.  Ct.  862,  36 
L.  Ed.  719;  Bates  v.  Preble,  151  U.  S.  162, 14  Sim.  Ct.  277,  38  L.  £d. 
106;  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  l$  Sup.  Ct.  33,  36 
L.  Ed.  904;  Johnston  v.  Mining  Co.,  148  U.  S.  370, 13  Sup.  Ct.  5^, 
37  L.  Ed.  480, — and  by  a  great  many  state  supreme  courts  and  federal 
trial  courts. 

I  therefore  hold  that  the  alleged  cause  of  action  is  t>an'ed  by  the 
statute  of  limitations,  which  statute  it  is  the  ^vXy  of  this  court  to  fol- 
low. 

I  do  not  discuss  the  question  of  laches,  but,  regardless  of  the  statute, 
I  believe  and  so  hold,  that  the  bringing  of  the  action  has  been  so  long 
delayed  that  complabiants  ought  not  maintain  the  action.  There  has 
been  no  judgment  rendered  against  the  debtor,  BayUss.  Neither  his 
heirs  nor  representatives  are  made  parties.  Neither  the  grantor  to  the 
alleged  fraudulent  conveyance  nor  his  heirs  are  made  parties  defend- 
ant. Complainants  content  themselves  with  making  the  grantee  to 
the  alleged  fraudulent  conveyance,  and  him  alone,  a  defeiraant  See 
Gaylord  v.  Kelshaw.  I  Wall.  81, 17  L.  Ed.  612. 

In  the  absence  of  reasons  for  not  making  the  other  parties  defend- 
ant, there  are  many  authorities  which  hold  that  the  bill  is  fatally  de- 
fective. 

But  these  questions  I  do  not  decide,  as  lor  the  other  reasons  which 
I  have  given  the  demurrer  must  be  sustained.  And  the  demuner  of 
defendants  to  complainants'  bill  is  sustained. 
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In  re  PUBSELU 
(District  Coort,  D.  ConuQCticnt   March  IB,  1002.) 
Babkboftct— Priob  Pbocebdikgb  cndea  Htatb  iKBOLVKKT  LAWS— BzAVorA- 

TIOK  OF  ThUBTKB  IM  INSOLVENCY. 

Under  Bankrnptey  Act,  f  21,  prorldins  that  a  conrt  of  bankruptcy  may 
require  any  designated  person  who  Ib  a  competent  witness  under  the 
laws  of  tlie  state  to  appear  to  be  examined  concerning  the  acts,  conduct. 
or  property  of  a  bankrupt  whose  estate  Is  in  process  of  admliilstratlon 
mider  the  act  a  tmatee  In  bankruptcy  could  require  the  examloatkm  of 
ft  trustee  in  Insolraicy  appointed  In  Connecticut  mora  than  four  months 
before  the  commencement  of  the  bankruptcy  proceedings,  eo^earataig  the 
disposition  made  by  hint  of  the  bankrupts  assets. 

In  Bankruptcy. 

A.  D.  Penney,  for  the  petitioners. 

TOWNSEN0,  District  Judge.  The  question  raised  herein  con- 
cents the  power  of  a  trustee  in  bankruptcy  in  regard  to  property  as- 
signed to  a  trustee  in  insolvency  under  the  Connecticut  Statutes  more 
than  four  months  before  the  commencement  of  proceedii^  in  bank- 
ruptcy. The  trustee  in  bankruptcy  attempted  to  examine  the  trustee 
in  insolvency  as  to  the  disposition  of  the  assets.  The  trustee  in  insol- 
vency under  the  state  law  filed  a  petition  that  all  proceedings  in  regard 
to  the  assets  in  his  hands  as  trustee  be  stayed  and  dismissed^  and 
that  all  examinations  regarding  said  matters  should  proceed  no  fur- 
ther. 

The  UuttA  and  the  rutings  of  the  referee  thereon  are  stated  by  him 
aa  follows: 

"Bankrupts  made  an  asslgnmoit  tn  Insolvency  In  the  probate  court  on 
March  0,  1800,  and  on  March  16,  1900,  WllUs  Q.  Braley  was  appointed  and 
qnalllled  as  trustee  In  Insolvency  of  their  estate.  October  25,  1900,  Braley 
filed  an  account  purporting  to  be  a  final  account  showing  that  the  assets  had 
been  entirely  consumed  In  the  expenses  and  charges  of  Hie  trustee,  leaving 
nothing  for  the 'creditors.  The  hearing  on  this  account  has  been  continued 
from  time  to  time  In  the  probate  court,  and  that  court  has  never  adjudicated 
upon  it  June  18, 1901,  the  Pursells  were  adjudicated  bankrupt  In  the  United 
States  court  and  a  trustee  was  thereafter  appointed.  The  trustee  in  bank- 
ruptcy has  summoned  Braley  to  appear  before  tiw  refa«e  In  bankrupt^  for 
an  examination  as  to  the  disposition  of  the  assets  received  by  bim  under  the 
■fl8lKiun«it  In  the  probate  court  and  claims  that  Braley  has  failed  to  take 
part  of  the  assets  into  his  possession,  and  has  sold  part  of  them,  through  a 
third  party,  to  himself,  and  disposed  otherwise  of  part  for  the  benefit  of  his 
family.  Braley  Insists  that  the  probate  court  only  has  Jurisdiction  of  his 
doinss  under  the  assignment  and  that  the  district  court  has  no  right  to 
examine  him  In  regard  to  it 

"The  main  question  here  Is  whether  a  trustee  in  t>ankruptcy  would  have  a 
Tight  to  recover  Judgment  against  Braley,  If  it  should  be  found  that  he  has 
not  acted  properly  and  in  good  faith  in  respect  to  the  proper^  assigned  by 
the  PurscHs.  A  suit  for  tbds  puriMise  can  oi^  be  brought  in  Qie  state  court 
Will  the  state  court  suatatn  such  a  suit?  Several  cases  have  been  cited  In 
whicli  the  proceeding  in  bankruptcy  followed  an  assignment  in  a  state  court 
Bnt  In  each  of  them  the  proceedings  In  bankruptcy  were  Instituted  within 
four  months  of  the  assignment.  In  the  present  case  they  are  Instituted  more 
than  a  year  after.  The  effect  of  the  United  States  bankrupt  act  of  1898  upon 
the  operatl<Mi  of  the  state  insolvent  law  was  carefully  considered  by  the  su- 
preme court  of  errors  of  ConnectlGut  its  highest  appellate  court  in  Ketcham 
r.  McNamara,  72  Conn.  709.  46  Atl.  148.  That  was  a  suit  brought  by  a  trustee 
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In  InsolT^ncy  to  set  asMo  a  conreyance  made  In  actual  frand  of  creditors.  The 
court  holds  that  the  InaolTent  law  of  Counectlcut  has  be«i  suspended  bj  the 
United  States  bankrupt  act    Heferring  to  tbe  suit  by  the  trustee  In  in- 
solvency, the  court  says  (page  713,  72  Conn.,  and  page  148.  4«  AU.):  'His 
only  right  to  maintain  such  an  action  cotnee  from  the  decree  by  wh\ch  tic 
was  appointed  or  conflrmed.    Conj^ess  has  seen  flt  to  proTlde  a  different 
means  of  Impeaching  such  transactions,  and  one  that  leads  to  different  re- 
salts,  both  as  to  the  debtor  and  his  creditors.  That  no  resort  to  this  means 
has  ey&e  Xxea  had  la  not  Important.  It  was,  after  four  montha  from  the  pas- 
sage of  the  act,  at  latest,  the  only  means  that  conid  be  porsned  to  set  aslcte 
fraudulent  conveyances,  which,  like  that  In  the  case  at  bar,  w«e  thereafter 
executed.'  And  the  following  language,  although  obiter,  seems  In^ided  to 
express  the  opinion  of  the  court  npon  the  point  In  qnestlfm:   'Any  6ittamt 
construction  of  tbe  act  of  congress  would  often  lead  to  frittering  away  in- 
solvent estates  In  legal  expenses.    One  creditor  would  resort  to  the  state 
Insolvent  conrt    Another,  later,  would  Institute  bankruptcy  proceedings  in 
tbe  district  court  of  the  United  States.  Costs  would  accrue  In  each  tribonaL 
and  In  snlts  brought  trader  orders  of  each.  Oredltors  prorlns  datma  hi  the 
state  court  would  hare  to  present  them  again  In  that  of  the  United  States, 
and  yet  tbe  proceedings  there,  If  taken  more  than  four  months  after  tbe  act 
of  bankruptcy,  might  result  In  nothing  more  than  a  barm  decree  adjudicat- 
ing tbe  debtor.  In  deed,  a  bankrupt  but  affording  no  means  of  reclalmtDg 
property  which  be  had  previously  made  way  with  or  placed  In  the  hands  of 
a  trustee  in  Insolvency.'    The  last  sentence  quoted  ImpIIea  that  under  th« 
construction  of  the  act  of  congress  adopted  by  the  court  to  wit  that  the 
Btato  law  has  been  totally  suspended,  the  trustee  In  bankruptcy  may  redaim 
property  which  tb.e  bankrupt  had  previously  placed  In  tbe  hands  of  a  trastee 
In  insolTency,  even  though  the  proceedings  In  the  state  court  vren  'begw 
more  than  four  months  before  tbe  proceedings  in  tiie  United  States  conn. 
Tbe  motion  of  Braley  Is  overruled,  and  the  examination  as  to  his  dl^^- 
tion  of  the  assets  placed  In  his  hands  by  the  bankrupt  will  proceed." 

The  question  is  apparently  a  novel  one.  No  precedents  bearing 
directly  upon  it  have  been  cited.  The  statement  of  the  referee  also 
shows  that  "most  of  the  claims  filed  with  the  referee  were  proved  be- 
fore the  commissioners  and  in  the  probate  court,  but  ten  of  the  claims 
filed  with  the  referee,  aggregating  $591.30,  were  not  so  filed." 

There  is  not,  as  yet,  any  attempt  to  set  aside  any  conveyances  made 
in  good  faith  by  the  trustee  in  the  probate  court.  Although  the  ac- 
count of  the  trustee  in  that  court  was  filed  considerably  mc^e  than 
a  year  ago,  the  court  has  never  adjudicated  upon  and  it  seems 
most  [H-obable  that  in  view  of  Ketcham  v.  McNamara,  73  Conn.  709, 
46  Ati,  146,  cited  by  the  referee,  it  vilX  proceed  no  further  in  the 
matter.  Whether  the  creditors  of  the  bankrupt  can  have  any  remedy 
in  the  state  courts  if  the  trustee  has  really  abused  his  position  is  ver>' 
doubtful. 

It  is  not  necessarily  impossible  that  the  property  assigned  to  him 
may  not  have  been  of  sufficient  value  to  pay  all  the  claims  proved  in 
the  probate  court,  and  leave  a  balance  to  be  recovered  by  the  trustee 
in  bankruptcy.  It  seems  {vobable  that  the  highest  courts  in  Con- 
necticut would  hold  an  attempt  at  an  assignment  in  the  probate  court 
to  be  void,  except  in  so  far  as  those  who  have  joined  in  it  or  assented 
to  it  are  estopped  from  contesting  it.  If  the  probate  court  has  juris- 
diction, it  was  the  duty  of  the  trustee  in  insolvency  to  press  the  hear- 
ing of  his  account  in  that  court  to  conclusion. 

The  bankruptcy  law  (section  21)  provides  that  a  court  of  bankruptcy 
may  require  any  designated  person  who  is  a  competent  witness  under 
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the  laws  of  the  state  to  appear  to  be  examined  concerning  the  acts, 
conduct,  or  property  of  a  bankrupt  whose  estate  is  in  process  of  ad- 
ministration under  this  act.  The  provisions  of  this  section  are  ap- 
parently broad  enough  to  cover  the  examination  in  question.  The 
trustee  in  bankruptcy  should  be  allowed  to  test  his  rights  in  the  state 
court,  and  should  be  allowed  to  use  all  means  which  the  bankrupt 
act  places  at  his  command  for  obtaining  the  information  necessary 
for  the  purpose. 
The  decision  of  the  referee  is  affirmed. 


IhTOLDITTABT  BaKKBUFTOT— A1IO01IT  or  CLAIUS— jDRieOICTIOH. 

Payments  made  by  a  bankrupt  to  certain  of  the  petltloiiliig  erediton, 
reducing  the  aggresato  amount  of  the  petitioning  creditors'  claims  below 
the  statutory  limit,  does  not  defeat  the  Jurisdiction  of  the  bankruptcy 
ooort  where  snbBequently  enough  other  creditors  ctxne  In  to  raise  flie 
amount  above  the  jorlsdlctlonal  limit 

In  Bankruptcy.   Exceptions  to  report  of  referee. 

W.  J.  Young,  for  exceptions. 

C.  M.  Culver  and  H.  K.  Mitchell,  for  petitioners. 

ARCHBALD.  District  Judge.  At  the  date  of  filmg  the  petition, 
October  II,  1901,  the  claims  of  the  petitioning  creditors  amounted 
to  $513.80.  Subsequently,  and  before  the  adjudication,  the  bankrupt 
made  certain  small  payments  to  two  of  them,  amounting  in  all  to  $38, 
which  reduced  the  aggregate  amount  of  the  claims  as  they  then  stood 
below  the  statutory  Umit.  Within  a  few  days  afterwards,  however, 
two  other  creditors,  holding  claims  to  the  amount  of  $78.60,  petitioned 
to  join  in  the  proceedings.  Is  this  sufficient  to  sustain  the  jurisdic- 
tion of  the  court,  or  was  it  ousted  hy  the  reduction  of  the  claims  of 
the  original  petitioners  below  the  sum  of  $500?  The  referee  has 
found  in  favor  of  the  proceedings,  and  I  am  satisfied  that  this  is  a 
correct  conclusion,  llie  petition  was  good  when  it  was  filed,  and 
the  proceedings  which  were  thus  instituted  inured  to  the  benefit  of  all 
parties.  By  the  express  provisions  of  the  bankrupt  act  (section  59!), 
other  creditors  were  entitled  to  come  in  at  any  time  and  join  in  them, 
and  the  petition  could  not  be  withdrawn  or  dismissed  without  con- 
sent or  for  want  of  prosecution  until  notice  had  been  given  them. 
Section  59g.  The  purpose  of  the  latter  inrovision  undoubtedly  is  to 
prevent  collusion,  and  enable  creditors  to  exercise  the  right  to  come 
in  if  they  desire.  The  payments  made  by  the  bankrupt  in  the  present 
instance,  in  the  evident  attempt  to  oust  the  jurisdiction  of  the  court, 
were  therefore  of  no  effect,  enough  other  creditors  having  now  joined 
in  the  proceedings  to  raise  the  amount  above  the  jurisdictional  limit. 

The  report  of  the  referee  is  confirmed,  and  an  adjudication  ordered 
as  prayed  for. 


In  re  RYAN. 
(Dtotrict  Court  M.  D.  Pennsylvania.  April  4,  190S.) 

No.  67. 


374 


114  FSDBRAL  RSPORTB& 


OLARK  T.  AI/LBN,  MarabaL 
(Dbtrlct  Court.  W.  D.  Virginia.   April  4,  1902.) 

1.  Jdmwents  m  Crihinaii  Oabbs— Eitforokhknt. 

Bev.  St  §  916,  proTldlng  that  the  party  recoTering  a  Judgment  In  uif 
common-law  cause  in  a  federal  circuit  or  district  court  shall  be  entitled 
to  similar  remedies  on  the  same  as  are  provided  In  like  causes  by  tlie 
law  of  the  state,  does  not  apply  to  judgments  in  criminal  cases. 

8.  Same— Construction  of  Statdts. 

Bev.  St  f  1041,  providing  that  judgments  in  criminal  and  penal  cases 
as  to  th«  fine  or  penalty  may  be  enforced  by  execatlim  against  the  prop- 
erty of  ttae  defendant  In  like  manner  as  ja^gments  In  dvQ  cases  are  en- 
forced, means  only  that  the  govemmoit  In  enforcing  judgments  for  flues 
and  penalties  la  not  restricted  to  mere  Imprisonment  of  ttte  defendant 
bat  may  proceed  also  by  ezecutlw  against  his  property. 

t.  Same — Houestbad  Ezbuption—Assertiok  against  Fine. 

Rev.  St  9  1012,  provides  that  a  poor  convict,  who  has  been  imprisoned 
because  of  the  nonpayment  of  a  fine,  may  be  released  on  making  oatb 
that  he  has  no  property  (exceeding  $20  In  value),  except  such  as  Is  by 
tlie  state  law  exempt  from  being  taken  on  "civil  precept  for  deht" 
There  Is  no  United  States  statute  expressly  making  a  homestead  hi 
Virginia  subject  to  fines  Imposed  by  the  govenunoit.  Aeltf  that  tboo^ 
the  homestead  laws  of  Virginia  api^y  on^  to  oontract  debts,  and  the 
exemptiou  cunnot  be  claimed  against  a  fine  due  to  the  stat^  or  erai 
against  a  judgment  for  tort  obtained  by  a  private  Individual,  the  exemp- 
tion may  be  asserted  against  a  fine  due  to  the  United  States  gOTcnunott 

A.  I.  Harless,  for  complainant. 
J.  C  Blair,  Asst.  U.  S.  Dist.  Atty. 

McDowell,  District  Judge.  At  a  former  term  J.  B.  Oark  was 
tried  on  an  indictment  charging  him  with  retailing  liquor  without 
license  (Rev.  St.  §  3242),  found  guilty,  and  sentenced  to  30  days' 
imprisonment  and  to  pay  a  fine  of  $100  and  costs.  He  served  out  his 
term  of  imprisonment,  and,  after  having  served  30  days  on  accotmt  of 
the  nonpayment  of  the  fine,  he  made  the  oath  under  Rev.  St  §  1042, 
and  was  released.  Thereafter  fieri,  hidas  was  issued  directing  the 
marshal  to  make  the  fine  of  $100  and  $96.40  costs  out  of  the  goods, 
chattels,  and  real  estate  of  the  convict.  Under  this  execution  the 
marshal  levied  on  certain  real  estate  belonging  to  Clark  and  advertised 
it  for  sale.  After  the  levy,  but  before  sale,  Clark  filed  a  homestead 
deed,  whereby  he  set  apart  as  a  homestead  the  real  estate  levied  on, 
as  vrell  as  certain  personal  property.  He  then  applied  for  an  injunc- 
tion restraining  the  marshal  from  selling  the  land.  On  August  25, 
I9CX>,  a  temporary  injunction  was  granted.  The  petition  prayii^  fai 
the  injunction  alleges  that  Clark  is  a  householder  and  head  of  a  mmij, 
and  that  his  entire  estate  is  less  in  value  than  the  amotmt  exempt 
under  the  Virginia  homestead  laws.  The  case  is  before  the  court  on 
a  demurrer  to  the  petition. 

The  only  question  presented  by  counsel  is  whether  or  not  the  home- 
stead exemption  can  be  claimed  as  against  a  judgment  for  a  fine  in 
favor  of  the  government.  The  homestead  laws  of  this  state  are  unlike 
those  generally  in  force,  in  that  they  apply  only  to  contract  dd}ti 
Article  XI  of  the  state  constitution  reads:  "Every  householder  or 
head  of  a  family  shall  be  entitled   *   *   •  to  hold  exempt  from  levy, 
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seizure,  ^amisheeing,  or  sale  under  any  execution,  order  or  other 
process,  issued  on  any  demand  for  any  debt  heretofore  or  hereafter 
contracted,  his  real  and  personal  [HY)perty,  or  either,  *  *  *  to  the 
value  of  not  exceeding  two  thousand  dollars  to  be  selected  by  him." 
Then  follow  certain  exceptions  not  now  of  importance.  The  statute 
(sectifHi  ^3p,  Code  1887)  reads,  '  *  *  *  on  any  demand  for  any 
debt  or  liability  on  contract  *  •  *."  The  right  to  select  property 
and  set  it  apart  as  a  homestead  after  judgment,  but  befcffe  a  sale, 
by  filing  a  homestead  deed,  is  not  questioned.  In  Whiteacre  v.  Rec- 
tor, 29  Grat.  714,  26  Am.  Rep.  420,  the  court  of  appeals  of  Virginia 
decided  that  the  homestead  exemption  cannot  be  claimed  against  a 
fine  due  the  commonwealth,  imposed  for  a  violation  of  the  criminal 
laws.  So  far  as  I  am  advised,  this  decision,  rendered  in  1878,  has  . 
never  been  overmiled,  or  ever  questioned,  by  the  court  of  appeals. 
I  am  compiled  to  treat  it  as  the  proper  construction  of  the  state  law. 
In  Frazier  v.  Baker  (1881)  5  Va.  I^w  J.  565,  the  cotut  of  appeals 
held  that  the  homestead  exemption  could  not  be  claimed  against  a  judg- 
ment for  a  tort.  In  Burton  v.  Mill  (1884)  78  Va.  468.  the  same  court 
made  the  same  ruling  as  to  a  judgment  for  damages  for  breach  of 
promise  to  marry,  holding  such  damages  to  be,  not  a  debt  contracted, 
but  a  quasi  tort.  It  is  true  that  the  late  Judge  Hi^hes,  United  States 
district  judge,  Eastern  district  of  Vii^ia,  in  Radway's  Case  (1877)  3 
Hughes,  609,  Fed.  Cas.  Na  11,533,  hdd  to  the  contrary.  But  the  nil- 
ings  of  the  state  court  of  appals  (the  court  of  last  resort)  are,  I  con- 
ceive, of  higher  authority  on  the  construction  of  the  state  law.  By  Rev. 
St.  §  1042,  a  poor  convict  who  has  been  imprisoned  30  days,  solely  be- 
cause of  the  nonpayment  of  a  fine,  or  fine  and  cost,  may  be  released 
on  making  oath  that  he  has  no  property  (exceeding  $20  in  value)  ex- 
cept such  as  is  by  the  state  law  exempt  from  being  taken  on  civil 
precept  for  debt.  This  language  clearly  includes  the  property  exempt 
from  sale  for  a  jud^ent  on  a  contract  debt.  The  bearing  of  this 
section  on  the  question  will  be  considered  later.  At  present  the  point 
of  most  interest  is  to  learn  where,  if  at  all,  congress  has  shown  an  in- 
tent to  give  to  the  federal  government  in  the  enforcement  of  fines 
imposed  in  Virginia  the  same  rights  that  are  exercised  by  the  state  of 
Virginia  in  enforcing  fines  imposed  by  the  state  courts  for  violations 
of  the  state  criminal  laws.  By  section  916,  Rev.  St.,  the  party  recov- 
ering a  judgment  in  any  common-law  cause  in  any  circuit  or  district 
court  shall  be  entitled  to  similar  remedies  upon  the  same  as  are  now 
provided  in  like  causes  by  the  laws  of  the  state.  It  is  settled  that  the 
umguage — "the  party  recovering  a  judgment" — includes  the  govern- 
ment. Green  v.  U.  S..  9  Wall.  655,  19  L.  £d.  806;  Fink  v.  O'Niel, 
106  U.  S.  272,  I  Sup.  Ct.  325,  27  L.  Ed.  106.  But  this  section  in 
terms  applies  only  in  "common-law  causes.'  If  no  similar  statutes 
had  been  construed,  we  might  be  at  liberty  to  treat  the  term  "common- 
law  causes"  as  including  all  causes,  civil  and  criminal,  other  than  eq- 
uity or  admiralty  causes.  But  section  721,  Rev.  St.,  providing,  that 
the  laws  of  the  several  states  shall  be  regarded  as  the  rules  of  decisi(Hi 
in  trials  at  common  law  in  the  courts  of  the  United  States,  has  been 
construed  as  not  applying  to  criminal  trials.  U.  S.  v.  Reid,  12  How. 
36r,  13  L.  Ed.  1023.    Section  858,  Rev.  St.,  which,  after  providing  cer- 
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tain  rules  as  to  the  competency  of  witnesses,  reads,  "In  all  other  re- 
spects, the  laws  of  the  state  in  which  the  court  is  held  shall  be  the 
rules  of  decision  as  to  the  competency  of  witnesses  in  the  courts  of 
the  United  States  in  trials  at  common  law,  and  in  equity  and  ad- 
miralty,"— has  also  been  held  not  to  include  criminal  trials.  Logan 
V.  U.  S.,  144  U.  S.  263,  12  Sup.  Ct.  617,  36  L.  Ed.  429;  U.  S.  v. 
Hall  (D.  C.)  53  Fed.  352.  In  view  of  the  similarity  of  the  language 
used  in  the  three  statutes,  and  of  the  construction  put  upon  this  lan- 
guage by  the  supreme  court,  I  do  not  feel  at  liberty  to  construe  sec- 
tion 916  as  applying  to  judgments  in  criminal  cases. 

In  this  connection  section  1041,  Rev.  St.,  has  given  me  some  trouble. 
It  provides  that  judgments  in  criminal  and  penal  cases,  as  to  the  fine 
or  penalty,  may  be  enforced  by  execution  against  the  property  of  the 
defendant  in  like  manner  as  judgments  in  civil  cases  are  enforced. 
But  the  best  conclusion  I  can  reach  is  that  this  section  means  nothing 
more  than  that  the  govenunent  in  enforcing  judgments  for  fuies  and 
penalties  is  not  restricted  to  mere  imprisonment  of  the  defendant;  that 
it*may  proceed  also  by  execution  against  the  defendant's  property,  as 
in  civil  cases.  It  would  seem,  therefore,  that  congress  has  not  seen 
fit  to  provide  any  greater  rights  for  the  federal  government  when  col- 
lecting fines  imposed  in  criminal  cases  by  execution  than  are  given  'to- 
dividuals  in  the  collection  of  private  debts.  It  follows  that  the  mere 
fact  that  the  state  of  Virginia  in  collecting  fines  is  not  hampered  by 
the  homestead  laws  does  not  necessarily  give  the  same  right  to  the 
federal  government.  It  is  true  that  in  this  state  an  individual  recov- 
ering a  judgment  for  a  tort  has  the  right  to  subject  the  homestead. 
But  nothing  follows  from  this  fact  except  that,  when  the  government 
recovers  in  Virginia  in  a  civil  action  for  tort,  its  judgment  can  be 
enforced  against  the  tort  feasor's  homestead  It  does  not  fdlow 
that  the  government's  judgment  in  a  criminal  case  can  likewise  be 
enforced  against  the  convict's  homestead.  The  analogy  between  a 
fine  and  a  judgment  in  tort  is  strong;  but  it  is  only  an  analogy.  If 
congress  had  intended  that  the  government  should  have  greater  rights 
in  the  states  where  the  homestead  is  not  exempt  from  torts,  or  in  the 
two  states  (Thomp.  Homest.  §  386)  where  commonwealth  fines  are 
not  subject  to  the  exemption,  than  in  other  states,  it  would  have 
made  some  specific  provision  for  such  cases. 

It  is  rather  startling  to  be  led  to  the  conclusion  that  in  this  state 
the  federal  government  has  not  as  great  rights  in  collecting  fines  as 
has  the  state,  and  that  it  has  not  even  as  great  rights  as  bos  an  in- 
dividual recovering  a  judgment  in  tort.  But  I  am  forced  to  this 
conclusion,  not  only  because  of  the  absence  of  any  federal  legisla- 
tion specifically  giving  the  government  such  rights,  but  also  because 
of  the  intent  evidenced  by  section  1042.  This  section  provides  for  the 
discharge  from  prison  of  a  convict  if  he  has  no  property,  exceeding 
$20,  except  such  as  is  exempt  from  civil  precept  for  debt.  This  im- 
plies that  the  exemption  is  allowed  the  convict  notwithstanding  that 
his  homestead  is  not  b^  the  state  law  exempt  from  process  for  the 
collection  of  a  state  criminal  judgment.  Otherwise,  why  "dvil  pre- 
cept" for  debt?  Again,  imprisomnent  for  debt,  or  for  the  nonpay- 
ment of  a  fine,  was  ever  imposed  merely  to  coetce  payment  thcreot 
It  would  be  anomalous  to  discharge  one  imprisoned  for  nonpayment 
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of  a  fin^  if  the  very  affidavit  made  to  effect  his  release  showed  that 
■he  had,  or  might  have,  property  subject  to  the  payment  of  the  fine. 
If  it  had  been  the  intent  of  congress  to  subject  the  homestead  in 
Virg^ia  and  Georgia  to  fines,  because  those  two  states  subject  it, 
I  think  some  spec^  and  specific  provision  would  have  been  made 
as  to  those  two  states.  The  absence  of  any  such  provision  leads 
to  the  belief  that  congress,  whether  to  have  uniformity  throughout  the 
United  States  in  the  collection  of  fines,  or  because  it  adopted  the  view 
that  the  homestead  was  intended'  for  die  benefit  of  the  family,  and 
as  a  shield  against  the  improvidence,  indolence,  or  criminality  of  the 
head  of  the  family,  intended  that  in  all  the  states  the  government 
should  have  no  greater  rights  against  the  homestead  than  the  state 
law  gives  to  the  least  favored  individual  judgment  creditors.  It  is 
certain,  as  seen  by  its  own  homestead  statutes,  that  congress  has 
adopted  the  view  that  the  general  policy  of  the  homestead  exemption 
laws  is  a  vnse  one.  It  is  also  certain,  as  is  shown  by  section  1042,  that, 
at  least  in  the  majority  of  the  states,  congress  does  not  intend  that 
the  homestead  shall  be  subjected  to  the  payment  of  fines  imposed 
for  violations  of  the  federal  statutes.  The  federal  government  is  great 
enough  and  wealthy  enough  to  make  very  plausible  the  contention  that 
congress  intended  that  in  every  state  having  any  sort  of  homestead 
exemption  laws  the  families  of  poor  convicts  should  have  the  benefit 
of  such  exemptions.  These  views,  which,  I  must  confess,  are  not 
entirdy  satisfactory,  are  in  some  measure  strengthened  by  the  follow- 
ing language  used  in  the  opinion  in  Fink  v.  O'Niel,  106  U.  S.  272,  1 
Sup.  Ct.  325,  27  L.  Ed.  190: 

"Nothing  can  be  more  clear  than  thia  [referring  to  section  1042,  Bev.  St] 
as  a  recognition  by  congress  that  In  case  of  ezecatloi^  upon  Judgments  In 
ciTll  actions  the  United  States  are  subject  to  tiie  same  exeroptlotis  as  apply 
to  prtvate  persona  by  the  law  of  the  state  in  which  the  property  levied  on  la 
found;  and  that,  by  this  provision  In  favor  of  poor  convicts,  It  was  In- 
tended, even  In  cases  of  sentences  for  fines  for  criminal  offenses  against  the 
laws  of  the  United  States,  that  the  execotlon  against  property  for  its  col- 
lection should  be  enbjected  to  the  same  exemptions  as  In  clvD  eases.*' 

It  follows  that  the  demurrer  must  be  overruled. 

No  opim'on  is  expressed  as  to  the  legality  of  a  levy  of  execution  on 
real  estate  in  this  state,  since  it  is  unnecessary  to  determine  this  ques- 
tion. 
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(arcnit  Oonrt,  D.  Washington.  W.  D.   March  21,  1802.) 

ISaucious  Pboskoctiok  w  Civn.  Action. 

Action  wHl  He  to  recover  tor  injuries  to  r^ntation  and  business  eansed 
by  malicious  prosecution  of  a  civil  action  withont  probable  cause.  In 
which  a  complaint  was  filed  containing  false  and  defamatory  matter. 

At  Law.  Action  to  recover  damages  for  alleged  malicious  prosecu- 
tion of  a  civil  action,  in  which  the  pleadings  contained  slanderous 
accusations,  injurious  to  the  present  plaintiff.  Demurrer  to  complaint 
overruled. 

Stiles  &  Nash,  for  plaintiff. 

Bogle  &  Richardson,  for  defendants. 
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HANFORD,  District  Judge.  The  demurrer  to  the  complaint  in 
this  case  raises  the  question  whether  an  action  can  be  maintained  to 
recover  damages  for  injuries  to  the  plaintiff's  reputation  and  business 
caused  by  the  malicious  prosecution  of  a  civil  action  without  probable 
cause,  in  which  a  complaint  was  filed  containing  false  and  defamatory 
matter;  there  having  been  in  said  action  no  arrest  or  detention  of  the 
plaintiff,  nor  seizure  of  or  interference  with  bis  property  by  any  form 
of  process.  Upon  the  argument  the  demurrer  was  well  supported 
by  citations  from  text-books  and  adjudged  cases.  Some  of  the  author- 
ities hold  that  it  is  contrary  to  public  polity  to  permit  litigants  to  re* 
verse  their  positions,  and  consume  the  time  of  the  courts  in  a  mere 
prolongation  of  disputes  which  have  been  once  adjudicated.  Others 
maintain  that  the  taxable  costs  recovered  by  a  defendant  in  an  action 
is  the  legal  measure  of  compensation  which  he  may  claim  for  whatever 
injuries  he  may  have  suffered  1^  being  compelled  to  appear  in  eourt 
and  defend  an  action  prosecuted  wron^ully ;  and  others  hold  that  the 
courts  of  justice  must  be  kept  open  and  free  to  all  who  may  invoke 
their  protection,  and  that  a  plaintiff  who  submits  his  controversy  for 
adjudication  to  a  lawfully  constituted  tribunal  should  not  be  subjected 
to  the  peril  of  being  sued  for  damages  if  he  fails  to  secure  a  judgment 
in  his  favor.  By  other  authorities  the  rule  is  established  that  the  al- 
legations of  a  pleading  which  are  relevant  to  the  issue  are  privileged,  in 
the  sense  that,  although  defematory  and  false,  an  injured  person  can- 
not maintain  an  action  to  recover  compensation  for  any  injury  caused 
thereby.  On  these  several  grounds,  and  upon  the  authorities  referred 
to,  the  defendants  contend  that  this  action  cannot  be  maintained.  For 
the  sake  of  brevity  I  will  give  only  a  list  of  authorities  dted,  without 
arranging  them  with  reference  to  the  several  propositions  supported, 
or  commenting  thereon:  Wetmore  v.  Mellinger,  64  Iowa,  741,  18  N. 
W.  870,  52  Am.  Rep.  465 ;  McNamee  v.  Minke,  40  Md.  133 ;  Supreme 
Lodge  V.  Unverzagt,  76  Md.  104,  24  Atl.  323;  Smith  v.  Buggy  Co., 
175  111.  619,  51  N.  E.  569,  67  Am.  St.  Rep.  242 ;  Tribune  Co.  v.  Brock 
(Ohio)  56  N.  E.  198,  76  Am.  St.  Rep.  433;  Terry  v.  Davis,  114  N. 
C.  31, 18  S.  E.  943;  Ely  V.  Davis,  in  N.  C.  24, 15  S.  E.  878;  Mayer 
v.  Walter,  64  Pa.  283;  Mitchell  v.  Railroad  Co.,  75  Ga.  398;  Bitr 
V.  Meyer,  40  N.  J.  Law,  252,  29  Am.  Rep.  233 ;  Potts  v.  Imlay,  4 
N.  J.  Law,  377,  7  Am.  Dec.  603;  Rice  v.  Day,  34  Neb.  100,  51  N.  W. 
464;  Commerce  Co.  v.  Levi  (Tex.  Civ.  App.)  50  S.  W.  606;  Bieringv. 
Bank  (Tex.  Sup.)  7  S.  W.  90;  Johnson  v.  King,  64  Tex.  226;  Tun- 
stall  V.  Clifton  (Tex.  Civ.  App.)  49  S.  W.  244;  Eberiy  v.  Ruff,  90 
Pa.  259, 1  Am.  Lead.  Cas.  (4th  Ed.)  210;  Willard  v.  Holmes,  Brook 
&  Haydens  Co.,  142  N.  Y.  492,  37  N.  E.  480;  Cooley,  TorU  (ist  Ed) 
188,  189;  Id.  (2d  Ed.)  217,  220;  Crockery  Co.  v.  Haley,  6  Wash. 
302,  33  Pac.  650,  36  Am.  St.  Rep.  156;  Abbott  v.  Bank,  20  Wash. 
552,  56  Pac.  376;  Id.,  17s  U.  S.  409,  20  Sup.  Ct.  153,  44  L.  Ed.  217; 
Ray  v.  Law,  Fed.  Cas.  No.  11,592;  Luby  v.  Bennett  (Wis.)  87  N.  W. 
804. 

The  defendant  also  contended  that,  if  the  action  can  be  maintained, 
the  recovery  must  be  limited  to  the  amount  of  the  actual  pecuniary 
loss,  in  the  way  of  expenses  necessarily  incurred  in  defending  the 
former  suit,  over  and  above  the  taxable  costs  (Closson  v.  Staples,  42 
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Vt.  2og,  I  Am.  Rep.  316;  Eastin  v.  Bank,  66  Cal.  133,  4  P»c- 
56  Am.  Rep.  77 ;  Brown  v.  Chy  of  Cape  Girardeau,  90  Mo.  377.  2  S. 
W.  302,  59  Am.  Rep.  28;  19  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  652),  and 
that  as  the  complaint  alleges  expenditures  amounting  to  only  $500, 
and  no  greater  sum  can  be  recovered  in  any  event,  the  amoimt  in- 
volved it  not  sufficient  to  make  a  case  cognizable  in  this  court. 

On  the  main  question, — as  to  whether  me  action  mil  tie  to  recover 
damages  £or  injury  to  reputation  and  business  prospects,  there  is  a 
conflict  of  authorities ;  and,  as  the  point  has  not  been  decided  by  an 
appellate  court  having  jtuisdiction  to  review  the  decisions  of  this  court, 
it  IS  necessary  to  consider  the  reasons  as  well  as  the  authorities,  ^le 
common  law  of  England,  so  ^  as  it  is  applicable  to  existing  condi- 
tions in  this  country,  furnishes  the  rule  of  decision  for  the  courts  in 
this  state ;  and  by  the  ancient  common  law  cases  of  this  nature  were 
controlled  by  the  elementary  principle  that  a  wrongful  act  causing  in- 
jury entitled  the  injured  party  to  compensation  in  money,  and  there  was 
no  rule  1t>arring  such  an  action  as  this  on  any  theory  that  the  rights 
of  an  individu^  may  be  sacrificed  out  of  re^rd  for  pt^lic  p<dicy  or 
convenience,  or  any  notion  that  the  prosecution  of  an  action  in  bad 
faith,  and  for  the  mere  purpose  of  inflicting  an  injury,  is  a  matter  of 
right  or  privilege.  The  first  departure  from  this  rule  of  the  common 
law  has  been  traced  to  an  English  statute,  referred  to  in  the  books  as 
the  "Statute  of  Marlbridge"  (52  Hen.  III.)»  which  gave  a  successful 
defendant  the  right  to  recover  damages  as  well  as  costs  in  the  original 
action.  19  Am.  &  Eng.  Enc.  ta.vt  (2d  Ed.)  652.  There  being  no 
statute  or  rule  of  practice  in  this  state  by  which  a  defendant  can  claim 
dainages  for  malicious  prosecution  without  bringing  an  independent 
action,  we  are  not  required  to  blindly  follow  EngUsh  decisions  based 
upon  the  statute  of  Marlbridge.  Au  the  arguments  which  may  be 
drawn  from  the  public  policy  idea,  and  from  consideration  of  the  evil 
consequences  which  may  result  from  making  one  lawsuit  the  founda- 
tion for  another,  are  proper  only  for  consideration  of  the  leg^lature. 
The  courts  are  not  authorized  to  create  rules  chanjnng  the  law  and 
denying  substantial  rights  for  any  such  reasons.  The  gravamen  of 
the  wron^  charged  ap;ainst  the  defendajits  is  their  bad  faith,  in  misus- 
ing  judicial  {»x)cess,  mtention^y,  to  optpress  and  injure  the  plaintiff ; 
and  I  am  unable  to  accept  as  a  rig^t  pnndple  the  proposition  that  to 
employ  the  judicial  power  of  the  government  as  an  instrument  to  in- 
flict a  wanton  injury  is  any  man's  privilege.  It  is  my  opinion  that  the 
true  doctrine  is  affirmed  in  the  text-books  and  decisions  denying  that 
a  case  such  as  this  must  be  excepted  from  the  general  rule  making 
a  wrongdoer  liable  for  damages  to  a  party  suffenng  injury  as  a  con- 
sequence of  his  wrongful  act.  See  Cooper  v.  Armour  (C.  C.)  42  Fed. 
215, 8  L.  R.  A.  47,  and  cases  therein  cited;  Newell,  Mai.  Pros.  §§  23, 
24,  26,  28;  Eastm  V.  Bank,  66  Cal.  123,  4  Pac  1106;  Machine  Co. 
V.  WiUan  (Neb.)  88  N.  W.  497;  Kolka  v,  Jones  (N.  D.)  71  N.  W. 
558,  66  Am.  St.  Rep.  615. 

Demurrer  overruled. 
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UOORB  T.  NEW  ORLEANS  WATERWORKS  Oa 
{Circuit  Coort  B.  D.  Louisiana.   Harcb  14^  IfiOSL) 
No.  12.978. 


L  OsAnrASB  GonfreBioBr— Watkrwobkb  Cohfant— pROTBcnoir  or  Pouci 

POWSR. 

Botb  the  drainage  commission  of  Xew  Orleans  and  tbe  New  Orleans 
Waterworks  Company  are  agencies  of  the  state  and  city  In  proridlng  fw 
the  public  health  and  safety,  and  both  are  entitled  to  the  support  and 
protection  of  the  police  pow»  In  executing  their  respectlre  functioni. 

9l  Watbrworeb  Compant— Pbopsstt— Wateb  Haibs  and  Pifxs. 

The  water  mains  and  pipes,  as  laid  In  the  public  streets  of  New 
Orleans  and  forming  part  of  the  wnterworks  system,  are  the  property 
of  the  New  Orleans  Waterworks  Company. 

&  BAHR— RSUOTAL  or  HAniS  AKD  PiFBS  BT  DRAinA«  COIOnSSIOV— FOLKS 
POWKR— PaTUBHT  or  COICPBHBATION— iNJUHOnOH. 

Tbe  drainage  commlsalon.  In  prosecuting  Its  drainage  works  In  tbe 
city  of  New  Orleans,  cannot  require  the  removal  of  mains  and  pipes 
belonging  to  the  New  Orleans  Waterworks  Company,  thereby  Interfering 
with  the  latter's  legitimate  business  by  cutting  off  the  wat^  auppl;' 
through  many  lar^e  tracts  of  the  city,  without  previously  making  Just 
and  adequate  compensation,  as  required  by  Const  La.,  art  167,  declar- 
ing that  private  property  shall  not  be  taken  or  damaged  for  public  pur 
posea  without  Just  compensation  being  first  made;  and  If  tt  attempts 
to  do  so,  an  Injunction  pend«ite  lite  should  tasue  to  iRuteet  ttie  com- 
pan^s  lights. 

4  BAUB— AOREEHBHT  ST  WaTBBWOBKS  CCWPAirT—- VALniITT  AS  ASAIHaT  BB- 

CBIVBR. 

An  agreement  made  by  the  waterworks  company  with  tbe  drainage 
commission  respecting  the  removal  of 'tiie  pipes  at  the  former's  expense, 
and  the  settlement  of  tbe  rights  of  the  parties  in  a  subsequent  amicable 
suit  not  supported  by  any  consideration,  however  binding  on  the  water- 
works company  Itself,  could  not  bind  a  receiver  afterwards  appointed 
for  the  company  and  holdli^  the  property  for  the  bondholden  under  a 
paramount  titles  • 

In  Equity. 

Rob»t  Moore,  an  alien,  flled  the  bill  In  this  case  on  Vorembee  14^  1901, 
praying  for  the  appointment  of  a  receiver  for  the  New  Orleans  Waterworks 
Company,  a  corporation  organised  under  the  laws  of  the  state  of  Louisiana. 
Prank  T.  Howard  was  appointed  receiver  of  said  corporation  on  said  date, 
and  duly  qualified  aa  such  receiver.  On  February  17,  1902,  tbe  receiver  filed 
a  petition  In  the  recelv^'shlp  proceeding,  praying  for  an  Injunction  against 
tJie  drainage  commission  of  New  Orleans  and  the  National  Contracting  Com- 
pany, to  prevent  them  from  interfering  with  or  trespassing  upon  the  prop- 
erty, or  disturbing  the  mains  and  connectionB  therewith,  of  the  New  Orleans 
Waterworks  Company,  and  praying,  furthw,  for  reference  to  a  maatM-  to 
take  an  account  of  damages  already  Inflicted.  A  rule  nisi  was  entered  on  the^ 
petition,  directing  the  drainage  commission  and  the  contracting  company  to 
show  cause  why  an  Injunction  should  not  issue.  The  drainage  commission 
filed  a  return  and  answer  to  tbe  rule.  Tbe  contracting  company  filed  no  re- 
turn or  answer  to  the  rule.  The  matter  was  heard  upon  the  pleadings,  affida- 
vits, exhibits,  and  arguments  of  counseL 

Ronse  &  Grant,  for  the  receiver. 

J.  R.  Beckwith,  for  the  New  Orleans  Waterworks  Company. 
Carleton  Hunt,  for  the  drainage  commission  of  New  Orleans. 

PARDEE,  Circuit  Judge.  A  full  statement  of  this  case  covering 
the  pleadings  and  questions  argued  and  presented  is  unnecessary,  be- 
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cause  on  the  present  application  only  action  pending  the  litigation  is 
wanted,  and  the  reasons  which  control  my  action  can  be  shortly  given. 

The  case  has  been  argued  as  though  tlie  drainage  commission  of 
New  Orleans  was  vested  with  full  possession  of  the  police  power  of  the 
state,  to  the  exclusion  of  all  and  an;^  rights  of  the  New  Orleans  Wa- 
terworks Company,  while  the  fact  is  that  both  the  commission  and 
the  waterworks  company  are  agencies  of  the  state  and  city  in  provid- 
ing for  the  public  health  and  safety,  and  that  both  are  entitled  to  the 
support  and  protection  of  the  police  power  in  executing  and  perform- 
ing the  functions  respectively  assigned;  and  the  work  of  each  would 
seem  to  be  of  equal  importance  from  the  sanitary  standpoint,  as  the 
one  is  intended  to  bring  a  sufficient  supply  of  water  into  the  dty  for 
the  supply  of  the  inhabitaiits,  and  the  other  to  expel  from  the  city  the 
overflow  and  surface  water.  If  there  were  only  room  for  one  of  these 
agencies,  it  might  be  argued  with  great  force  that  the  waterworks 
company,  being  prior  in  time  and  in  possession  with  its  mains  and 
pipes  laid,  would  have  the  supreme  right ;  but,  fortunately  for  all,  there 
is  room  for  both,  and  the  condition  is  that  with  certain  removals  and 
transfers  of  water  mains  and  pipes  the  plans  of  drainage  as  determined 
by  the  city  and  intrusted  to  the  commission  can  be  fully  carried  out; 
and  the  matter  in  hand  here  is  to  determine  at  whose  expense  shall 
be  the  removal  and  replacement  of  the  water  mains  and  pipes.  It  is 
to  be  noticed  that  the  commission  has  been  provided  vnth  large  funds 
to  csary  on  and  execute  its  work,  and  to  pay  the  costs  and  expenses 
of  the  same,  and  this  presupposes  that,  for  work  done  and  property 
taken  necessa'y  and  pr(^er  to  the  construction,  compensation  is  to 
be  made.  Are  the  water  mains  and  pipes,  as  laid  in  the  public  streets 
of  the  dty  of  New  Orleans,  and  forming  a  part  of  the  waterworks  sys- 
tem, the  property  of  the  New  Orleans  Waterworks  Company?  Un- 
questionably ;  because  the  case  shows  that  many  of  them  as  laid  were 
directly  purchsised  from  the  dty  under  state  authority,  and  the  bal- 
ance have  been  laid  under  a  contract  with  the  state  and  city,  which 
contract  has  been  dedared  valid  beyond  the  impairment  by  state  leg- 
islation in  Waterworks  Co.  v.  Rivers,  115  U.  S.  674,  6  Sup.  Ct.  273, 
29  L.  Ed.  525.  Does  the  waterworks  company  own  this  property 
subject  to  the  legitimate  exercise  of  the  poUce  power  of  the  state? 
Unquestionably ;  out  the  waterworks  company  also  owns  the  property 
under  the  protection  of  constitutional  principles,  and  as  declared  in 
the  constitution  of  the  state  of  Louisiana,  article  167,  which  provides 
"that  private  property  shall  not  be  taken  or  damaged  for  public  pur- 
poses without  just  and  adequate  compensation  being  first  made."  In 
prosecuting^  its  drainage  works  in  the  dty  of  New  Orleans,  the  drain- 
age commission  requires  the  removing  of  certain  mains  and  pipes  of 
the  waterworks  company,  with  the  result  that  the  mains  and  pipes 
are  taken  or  damaged,  the  legitimate  business  of  the  waterworks  com- 
pany interfered  with  and  damaged  by  cutting  off  the  supplies  of  water 
through  many  and  large  tracts  of  the  city.  If  carried  out,  is  this  the 
taking  or  damaging  of  the  waterworks  property  for  public  purposes, 
within  the  meaning  of  article  167  of  the  constitution  above  quoted? 
It  certainly  is  a  taking  and  damaging  of  the  property.   If  part  of  the 
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mains  and  pipes  can  be  removed,  why  not  all  ?  Why  cannot  the  drain- 
age commission  go  tJirough  every  street  in  which  there  are  mains  and 
remove  the  same?  It  is  no  answer  to  say,  "We  do  not  take  your 
property,  we  just  remove  it;"  for,  when  removed,  it  is  nothing  but 
iron  pipes,  and  no  longer  a  part  of  the  system.  Nor  is  it  an  answer 
to  say  that  after  we  have  removed  your  mains  you  may  replace  them 
somewhere  else  out  of  our  way;  for  this  all  requires  expense,  sub- 
jects the  waterworks  company  to  damage,  and  is  equivalent  to  saying, 
"We  do  not  take  or  damage  your  property,  for  after  we  have  removed 
your  mains  and  pipes  you  can  get  others  placed  elsewhere."  This 
question  seems  too  plain  for  further  discussion. 

Is  such  taking  or  damaging  warranted  as  a  legitimate  exercise  of 
the  police  power  of  the  state  without  compensation  is  first  made?  The 
question  covers  a  very  large  field.  Many  cases  have  been,  and  can 
be,  cited,  where,  in  the  legitimate  exercise  of  the  police  power,  prop- 
erty has  been  incidentally,  more  or  less  remotely,  and,  perhaps,  even 
directly,  damaged  through  the  exercise  of  the  police  power,  vrithout 
requiring  compensation  to  be  made  to  the  owners  of  property  so  dam- 
aged; but  I  have  found  no  well-considered  case,  and  none  has  been 
dted  to  me,  where  private  property  has  been  actually  taken  or  pbysical- 
W  damaged  that  the  owners  were  held  not  to  be  entitled  to  damages. 
In  National  Waterworks  Co.  v.  City  of  Kansas  (C.  C)  28  Fed.  921, 
there  was  no  such  contract  as  here,  and  there  was  a  reservation  in 
favor  of  the  city  as  to  the  designation  of  streets,  etc,  where  pipes 
might  be  laid.  Under  a  constitutional  provision  of  the  state  of  Illinois, 
which  is  very  similar  to  the  constitutional  provision  of  the  state  of 
Louisiana,  the  supreme  court  of  the  United  States,  in  City  of  Chi- 
cago V.  Taylor,  125  U.  S.  161,  8  Sup.  Ct.  820,  31  L.  Ed.  638,  have 
discussed  and  decided  the  matter,  with  the  result  that  the  owner  was 
entitled  to  compensation  in  all  cases  where  private  property  has  "sus- 
tained a  substantial  injury  from  the  making  and  using  of  an  imi^ove- 
ment  that  is  public  in  its  character,  whether  the  damage  be  direct,  as 
when  caused  by  trespass  or  physical  invasion  of  the  property,  or  con- 
sequential, as  in  a  diminution  of  its  market  value."  Other  interesting 
cases  in  this  respect  are  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
20  L.  Ed.  557;  Ponchartrain  R.  Co.  v.  Board  of  Com*rs  of  Orleans 
Levee  Dist.,  49  La.  Ann.  576,  21  South,  765  ;  Eaton  v.  Railroad  Co.,  51 
N.  H.  504,  12  Am.  Rep.  147.  See,  also,  Chicago,  B.  &  Q.  R.  Co.  v. 
City  of  Chicago,  166  U.  S.  226, 17  Sup.  Ct  581,  41  L.  Ed.  978,  where- 
in it  is  held  that  "since  the  adoption  of  the  fourteenth  amendment, 
compensation  for  private  property  taken  for  public  uses  constitutes 
an  essential  element  in  Mue  process  of  law,*  and  that  without  sudi  com- 
pensation the  appropriation  of  private  property  to  public  uses,  no  mat- 
ter under  what  form  of  procedure  it  is  taken,  would  violate  the  pro- 
visions of  the  federal  constitution."  In  the  light  of  these  authorities, 
and  under  the  facts  of  this  case,  I  am  disposed  to  hold  at  this  time, 
and  for  this  case,  that  the  police  power  of  the  state,  so  far  as  vested 
in  the  drainage  commission  under  the  legislation  which  creates  the 
commission,  goes  to  the  extent  of,  and  no  further  than,  t^  right  to 
the  joint  occupancy  of  the  streets  of  the  city  with  the  watenrorb 
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company,  and  the  ri^ht  to  remove  and  replace,  provided  the  same  can 
be  replaced,  the  mains  and  pi^es  of  the  waterworks  company,  who- 
ever necessary  to  secure  such  joint  occupancy  and  construct  works  in 
accordance  with  the  plans  for  drainage  adopted  by  the  city ;  but  that 
so  far  as  it  may  be  found  necessary  in  prosecuting  the  drainage  work 
to  appropriate,  expropriate,  take,  or  damage  the  property  of  the  New 
Orleans  Waterworks  Company,  including  the  removal  and  replacing 
of  waterworks  mains  and  pipes,  it  can  only  lawfully  proceed  by  previ- 
ously making  just  and  adequate  compensation. 

The  correspondence  introduced  in  evidence  between  the  president 
of  the  waterworks  company  and  the  president  of  the  drainage  com- 
mission' with  regard  to  the  matter  of  removing  and  relaying  water 
mains  and  pipes,  as  might  be  necessary  to  give  the  dramage  commis- 
sion right  of  way,  and  to  the  effect  that  the  waterworks  company,  re- 
serving its  rights,  would,  as  notified  and  required,  remove  its  mains 
and  pipes  and  replace  them  elsewhere  at  the  expense  of  the  waterworks 
company,  the  same  to  be  adjusted  and  settled  in  an  amicable  suit  at 
the  conclusion  of  the  work,  is  very  creditable  to  the  public-spirited 
waterworks'  officials,  but  it  resulted,  so  far  as  it  was  an  agreement  at 
all,  in  an  agreement  without  consideration,  and  not  binding  on  the  wa- 
terworks company  beyond  the  pleasure  of  its  board  of  directors.  And, 
however  binduig  it  may  have  been  on  the  waterworks  company,  it  is 
not  binding  at  all  upon  the  receiver  in  this  case,  who  holds  for  the 
bondholders  under  a  paramount  title.  Besides  this,  the  receiver  is 
not  in  funds  nor  condition  to  advance  the  necessary  expenses,  and  it 
is  somewhat  as  counsel  asserts  that  the  drainage  boards  and  drain- 
age commissions  and  other  temporary  public  agencies  are  of  a  transit 
tory  nature,  with  no  certainty  of  being  in  existence  to  meet  demands 
of  a  receiver,  who  is  also  a  t^porary  officer,  to  be  settled  at  the  end 
of  a  litigation. 

So  far  as  the  present  suit  seeks  a  relief  for  outlays  and  expenses  and 
damages  incurred  before  the  appointment  of  the  receiver,  it  may  be  left 
to  the  termination  of  the  litigation  herein  in  due  course.  So  far  as 
the  interferences  are  made  by  the  drainage  commission  with  the  prop- 
erty in  the  hands  of  the  receiver,  and  since  his  appointment,  either  the 
drainage  commission  must  remove  the  waterworks  mains  and  pipes 
as  found  in  its  way  and  relay  the  same  at  its  own  expense,  and  without 
unnecessary  hindrance  or  delay,  or  must  make  arrangement  with  the 
receiver  to  do  the  said  work,  either  by  advancing  the  funds  necessary, 
or  by  giving  satisfactory  security  to  pay  the  same  in  due  course;  or, 
an  injunction  pendente  lite  may  issue  for  the  protection  of  the  re- 
ceiver and  the  property  in  the  custody  of  the  court. 
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FROPLBTB  GASLIGHT  ft  COKE  GO.  v.  CXTT  OF  OHICAOO  0t  iL 
(Circuit  Cooit.  N.  D.  lUInoIs,  N.  D.  Jauaaiy  16.  1902:) 

No.  mm 

L  COHBTITUTIONAL   LaW— IMPAIRING   ObUOATIOV  OF   C<»ITRAOr — OBDWAFei 

BBOtrLATiNo  PaicB  or  Ga& 

Under  tbe  IlUnols  comtltatioii  of  1870.  and  tbe  general  Incorporatloa 
act  adopted  In  conformity  tberewlth,  there  Is  a  reserved  power  In  the 
■tate  to  regnlate  from  time  to  time,  within  reasonable  limits,  the  rates 
to  be  charged  by  gas  companies  Incorporated  under  sach  act,  In  the  ab- 
sence of  eipllclt  contracts  created  by  ordinance  fixing  snch  rates.  Act 
June  S.  1897,  authorizes  gas  companies  doing  business  In  the  same  city 
or  town  to  consolidate  Into  a  single  corporation,  which  shall  be  cHie  of 
the  merging  companies,  but  provides  that  the  consolidated  corporation 
shall  be  subject  to  the  legal  obllgatttms  resting  upon  each  ot  tlie  con- 
Btitnent  companies,  none  of  them  bdng,  In  the  contemplatlftt  of  0»  act, 
CKtlngnlshed.  Complainant  a  Chicago  gas  company,  was  Incorporated 
In  1856  by  special  act  which,  as  subsequently  amended,  gave  the  city 
the  right  to  regulate  Its  charges,  but  provided  that  It  should  not  have 
authority  to  compel  the  company  to  furnish  gas  at  a  less  rate  than  $3 
per  thousand  feet  Subsequently  complainant  acquired  by  consolidation, 
under  Act  1897,  the  lines  of  other  companies  organized  after  1870,  and  later 
brought  suit  in  a  federal  court  against  the  city  to  enjoin  the  enforcemeoc 
against  it  of  an  (»4Inance  limiting  the  charge  to  be  made  for  gas  by  aoy 
corporation  or  person  furnishing  the  same  to  75  cents  p»  thousand  feet 
the  bni  alleging  that  as  applied  to  complainant  nicta  ordinance  was  on- 
constitutional  as  impairing  the  obligation  of  tiie  contract  made  by  its 
charter,  as  denying  It  the  equal  protection  of  the  laws,  and  af>  dqrtving 
it  of  its  property  without  due  process  of  law.   BeH  that  In  ti  e  absence 
of  allegations  showing  that  the  rate  fixed  by  the  ordinance  was  un- 
reasonable, complainant  was  not  entitled  to  the  relief  demanded  on 
either  of  such  grounds;  that  the  limitation  upon  the  povree  of  the  city 
to  fix  rates  contained  In  Its  orlj^nal  charter  did  not  extoid  to  tbe  lines 
It  acquired,  wltfaont  the  consent  of  the  city,  by  the  absorptlMi  of  other 
companies;  but  that  it  took  snch  lines,  under  the  prorlslons  of  tlie  cmi- 
BoUdatlon  act  subject  to  all  rights  trbicb  tbe  city  or  tbe  state  possessed 
as  against  the  original  companies. 

%  Vbdbbal  Courts— Jurisdiction— Constbuctiob  or  Statb  LAwa 

Whether  an  ordinance  Is  within  the  powers  delegated  to  a  city  by  tbe 
lawB  of  the  state  is  a  question  the  decision  of  which  belongs  primarily 
to  tbe  courts  of  the  state,  and  a  fedM^  court  will  not  determine  it  In  a 
suit  between  citizens  of  tbe  same  state  In  which  Its  Jurisdiction  Is  In- 
voked for  tbe  decision  of  a  federal  questloii,  unless  necessarily  InvoAred 
In  such  decision. 

In  Equity.    On  demturer  to  bill. 

Meagher  &  Whitney,  for  complainant, 

C.  M.  Walker,  COTp.  Counsel,  for  defendants, 

GROSSCUP,  Circuit  Judge.  The  bill  is  to  restrain  the  city  of 
Chicago  from  putting  in  force  an  ordinance  passed  October  15,  1900, 
providmg  that  corporations,  companies  or  persons  manufactiuing, 
selling  or  distributing  gas  in  the  city  of  Chicago  for  illuminatii^  or 
fuel  purposes  shall  not  char^fe  individual  consumers  more  than  seventy- 
five  cents  per  thousand  cubic  feet,  provided  the  same  is  paid  within  ten 
days  from  the  rendering  of  the  bill,  or  eighty-five  cents  per  thousand 
feet  if  {Kiyment  be  postponed.  The  ordinance  provides  penalties 
against  the  company,  corporation  or  person  violating  its  provisions. 
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It  is  a  ^neral  ordinance,  relating  to  all  manufacturers  and  distributors 
of  gis  in  the  dty,  and  applicable  to  the  complainant  only  because  com- 
plainant happens  to  be  such  a  manufacturer  and  distributor  of  gas  in 
the  dty. 

The  bill,  in  substance,  avers  that  the  complainant  is  now  furnishing 
such  gas  at  the  net  rate  of  one  dollar  per  thousand  cubic  feet,  and 
that  the  enforcement  of  the  ordinance  in  question,  compelling  a  re- 
duction, would  be  in  violation  of  the  contract  embodied  in  the  charter 
of  complainant  under  which  its  plant  was  installed  and  expanded,  and, 
therefore,  in  contravention  of  the  first  paragraph  of  section  lo,  article 
X,  of  the  constitution  of  the  United  States,  providing  that  no  state 
shall  pass  any  law  impsuring  tlw  obligation  of  contracts ;  also  that  its 
enforcement  would  be  in  violation  of  uie  fifth  amendment  to  the  consti- 
tution, providing  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law;  also  in  violation  of  the  four- 
teenth amendment  to  the  constitution,  providing  that  no  state  shall 
deprive  any  person  of  life,  liberty  or  property  without  due  process  of 
law,  or  deny  to  any  person  the  equal  protection  of  the  laws.  Unless, 
however,  the  complainant's  charter  constitutes  a  contract,  it  is  diffi- 
cult to  sfe  how  the  ordinance  would  result  in  depriving  the  complam- 
ant  of  its  property  without  due  process  of  law»  or  be  a  denial  to  com- 
plainant of  the  equal  protection  of  the  laws.  The  whole  case,  there- 
fore, in  its  constitutional  aspect,  turns  upon  the  question  whether  the 
ordinance  violates  any  contract  right  of  complainant  as  embodied  in 
its  charter. 

The  complainant's  charter  was  by  special  act  of  the  legislature, 
approved  February  12,  1855,  creating  it  a  corporation  with  the  usual 
powers  and  liabilities,  with  a  capital  stock  not  to  exceed  five  hundred 
thousand  dollars,  and  providing  in  section  4  that  the  company  should 
funiish  to  the  dly  of  Chicago,  for  its  public  uses,  gas  at  a  rate  not  ex- 
ceeding two  dollars  per  thousand,  and  to  the  inlmbitants  of  said  city 
at  a  rate  hot  exceeding  two  dollars  and  fifty  cents  per  thousand. 

February  7,  1865,  this  act  was  amended,  allowing  an  indefinite  in- 
crease of  capital  stock;  repealing  expressly  the  fourth  section  relat- 
ing to  the  limit  upon  price,  and  providing  that  "ten  years  after  the 
passage  of  the  act  the  common  council  of  the  dty  of  Chicago  may  by 
resolution  or  ordinance  regulate  the  price  charged  by  said  company 
for  gas,  but  said  common  council  of  the  dty  of  Chicago  shall  in  no 
case  be  authorized  to  compel  the  said  company  to  furnish  gas  at 
a  less  rate  than  three  dollars  per  thousand  feet."   Laws  1865,  p.  59a 

The  contention  of  the  complainant  is  that  no  matter  what  may  now 
be  the  general  power  of  the  city  in  the  way  of  regulating  the  price  of 
gas,  under  the  constitution  of  1870,  and  the  corporation  acts  coming 
into  force  thereafter,  the  dty  may  not,  without  impairing  the  obliga- 
tion of  complainant's  contract,  fix  for  complainant,  a  price  at  less  than 
three  dollars  per  thousand  feet ;  and  the  decree  invoked  is  to  maintain 
this  supposed  constitutional  right  of  inviolability  of  contract. 

The  dty  contends  that  in  the  absence  of  a  clear  provision  in  the  . 
charter  in  maintenance  of  complainant's  contention,  the  general  right 
of  dties  to  regulate  the  price  of  gas  is  applicable  to  complainant,  as 
well  as  to  other  manu^cturers  or  distributors;  and  that  the  clause 
IMF.— 25 
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in  question  embodies  no  such  dear  prohibition  or  limitation  as  to  in- 
terfere with  the  city's  general  right  of  regulation  of  rates.  It  is  in- 
sisted that  the  clause  was  intended,  not  as  a  limitation  upon  the 
powers  of  the  city,  but  as  a  restriction  laid  upon  the  legislature  itseli 
m  respect  of  further  legislation  on  the  subject  involved. 

The  interpretation  of  the  clatise  is  not  free  from  considerable  diffi- 
culty. It  is  not  easy  to  see  -why  the  legislature  should  have  intended 
it  as  a  restriction  upon  itself  or  its  successors ;  for,  however  precisely 
or  emphatically  sudi  attempted  restriction  may  have  been  formulated, 
it  would  have  been  an  empty  phrase  when  the  succeeding  legislature 
came  into  existence.  Nor  is  it  easy  to  see  how  the  legislature  in- 
tended that  the  prices  of  1S65,  meastired  by  the  then  depreciated  dollar 
standard,  should  be  made  perpetual  in  favor  of  complainant,  in  face  of 
the  certainty  that  the  legal  tender  dollar  would  some  time  rise  to  its 
true  value,  and  that,  in  the  course  of  events,  the  cost  of  manubcturing 
gas  would  decrease.  But  in  view  of  the  conclusion  to  which  I  have 
come,  it  is  needless  to  pivot  this  case  upon  the  interpretation  to  be 
put  upon  this  clause. 

The  supreme  court  of  the  United  States  in  Freeport  Water  Co.  v. 
City  of  Freeport,  180  U.  S,  587,  21  Sup.  Ct.  493,  45  L.  Ed.  679,  ruled 
that  under  the  Illinois  constitution  of  1870,  and  the  subsequent  acts, 
relating  to  municipalities  and  the  incorporation  of  companies,  there 
is  reserved  in  the  state  the  power  to  prescribe  in  the  government  of 
corporations  such  regulations  as  it  may  deem  advisable ;  and  that  such 
right  of  regulation  extends  to  the  fixing,  from  time  to  time,  of  reason- 
able water  rates,  unless,  possibly  (and  on  this  the  court  refrains  from 
ruling),  there  be  an  explicit  limitation  to  the  contrary  in  the  ordinance 
or  contract  under  which  the  works  are  installed.  It  is  clear,  in  the 
application  of  this  decision  to  the  case  under  consideration,  that,  as 
between  the  state  and  any  gas  companies  organized  under  the  con- 
stitution of  1870,  and  the  act  of  the  legislature  in  pursuance  thereof, 
under  ordinances  containing  no  explicit  contract  relating  to  minimum 
rates,  there  is  a  reserved  power  in  the  state  to  regulate,  within  reason- 
able limits,  the  rates  from  time  to  time.  Whether  such  power  has 
been  delegated  to  the  city  is  an  inquiry,  that,  for  reasons  stated  later, 
I  need  not  enter  upon.  In  considering  the  phase  of  the  case  I  new- 
approach,  it  is  a  matter  of  indifference  whether  the  general  power  of 
regulation  be  in  the  general  assembly,  or  in  the  city  as  an  agent  of  the 
state.  It  is  sufficient  to  the  ai^ument  that  it  is  lodged  somewhere  in 
the  instrumentalities  of  the  state. 

It  was  disclosed  at  argument  in  answer  to  inquiries  of  the  court- 
though  not  set  forth  in  the  bill — ^that  the  complainant  originally  mano- 
^ctured  and  distributed  gas  upon  the  West  side  only,  and  that  its 
South  and  North  side  system  was  acquired  through  merger  or  pur- 
chase of  other  gas  companies  under  the  consolidation  act  of  1897. 

Two  of  these  companies,  the  Equitable  Gas  Company  and  the  Con- 
sumers' Company,  were  organized  under  the  constitution  of  1870 
and  the  acts  in  pursuance  thereof.  The  Chicago. Gaslight  &  Coke 
Company  was  organized  under  a  special  act  of  February  12,  184^ 
amended  February  9, 1855 ;  but  contains  no  restriction  upon  tiie 
of  the  general  assembly,  or  the  city,  to  regulate  from  time  to  time  the 
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prices  of  gas ;  nor,  so  far  as  disclosed,  is  there,  in  any  ordinance  or  conr 
tract  between  these  companies  and  the  city,  any  restriction  upon  its 
general  right  of  regulation  f-om  time  to  time. 

The  act  under  which  the  merger  of  the  companies  took  place,  ap- 
proved June  S,  1897,  provides  that  gas  companies  organized  in  Illinois 
are  authorized  and  empowered  to  sell,  transfer,  convey  or  lease  their 
real  and  personal  property,  r^hts,  franduses  and  privileges,  in  whole 
or  in  part,  to  any  other  gas  company  doing  business  in  the  same 
city,  and  that  such  other  gas  company  is  authorized  to  purchase, 
lease,  hold  and  enjoy  such  property ;  also,  that  gas  compames  doing 
bnsiness  in  the  same  dty,  town  or  village  may  lawfully  consolidate 
and  merge  into  a  single  corporation  (to  be  one  of  the  merging  com- 
panies) by  complying  with  a  certain  procedure  therein  specified.  A 
further  section  of  the  act  provides  that  the  consolidated  corporaticm 
thus  organized  shall  be  subject  to  the  legal  obligations  now  resting 
upon  each  of  the  companies  so  merged,  respectively,  tmder  their  sev- 
eral charters  and  ordinances,  in  the  same  manner  and  to  the  same 
extent  as  if  the  companies  had  remained  individual  and  distinct, — none 
of  said  companies  being,  in  contemplation  of  the  act,  extinguished. 

In  answer  to  an  inquiry  of  the  court  at  argument,  counsd  for  the 
complainant  contended  that  the  merger  of  the  other  gas  companies 
with  the  complainant  was  the  equivalent  of  the  complainant's  exten- 
sion, by  original  installation,  of  its  works  and  pipes  into  the  field  occu- 
pied by  the  other  ccHnpanies.  Were  this  so,  the  supposed  restriction 
contained  in  the  charter  of  1855  would  follow  the  merger,  and  extend 
to  the  entire  system  now  operated  by  the  consoti£ited  company. 

But  a  little  reflection  shows  this  position  unsound.  The  act  of 
1855  authorizes  complainant  to  erect  its  works  and  lay  its  pip^  in 
the  streets  and  alleys  of  the  dty,  subject  to  the  consent  of  the  dty 
council.  In  the  absence  of  consent,  no  pipes  could  have  been  laid.  It 
is  possible  that  the  dty  may  not,  in  mere  arbitrariness,  withhold  its  con- 
sent, where  the  consent  asked  for  was  in  the  ordinary  development  of 
the  complainant's  plant ;  but  absence  of  consent,  founded  on  refusal 
to  extend  the  field  for  the  application  of  complainant's  three-dollar 
minimum  rate,  would  not  be  arbitrary.  The  dty  council  was,  there- 
foTt,  irom  the  organization  of  the  complainant  company,  in  contempla- 
tion of  complainant's  charter,  a  necessary  party  to  any  substantial  ex- 
tension of  its  plant,  carrying  the  charter  restriction  as  to  regulation  of 
rates.  No  consent  of  the  dty  has  been  given  to  the  merger,  and, 
therefore,  no  consent  has  been  given  to  the  enlargement  of  complain- 
ant's franchise,  as  affected  by  the  limitation  in  the  charter  of  1855 
relied  upon.  I  do  not  see  how  the  complainant  can,  in  the  absence  of 
such  consent,  carry  over  to  the  territory  acquired  under  the  merger 
its  supposed  charter  exemption  from  regulation  of  price.  A  contrary 
holding  would  enlarge  the  subject-matter  of  this  exemption  without 
the  consent  of  the  city, — a  result  which  the  act  of  1855  does  not  con- 
tennilate,  but  dearly  negatives. 

ITxe  terms  of  the  merger  act  of  1897  reinforce  this  conclusion.  It 
specially  provides,  as  already  stated,  that  the  consolidated  corporation 
shall  be  subject  to  the  legal  obligations  now  resting  upon  each  of  the 
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companies  absoibed.  One  of  these  obligations  is  (in  the  absence  ol 
a  contrary  contract  provision)  to  submit  to  the  state's  right  of  rea- 
sonably regulating  the  price  of  gas  from  time  to  time.  In  this  respect, 
the  consolidated  company  stands  precisely  where  each  of  the  merged 
companies  stood,  and,  as  we  have  seen,  neither  of  these  was  ex- 
empt from  the  state's  general  right  of  regulation.  In  respect  to  the 
system  acquired  through  the  merger,  therefore,  the  complainant  has 
no  contract  of  exemption  under  the  charter  of  1855. 

It  IS  obvious  then  from  what  has  been  stated,  as  against  the  state's 
power  to  reasonably  regulate  rates  from  time  to  time,  the  complain- 
ant, to  the  extent,  at  least,  that  it  is  successor  to  the  merged  compa- 
nies, enjoys  under  the  act  of  1855  no  exemption  from  regulation.  But 
it  is  urged  that  the  powers  of  the  general  assembly,  in  this  respect, 
are  not  delegated  to  the  city,  and,  therefore,  however  this  reasoning 
might  apply  to  the  powers  of  the  general  assembly,  it  is  inapplicable 
to  any  claim  of  such  power  upon  the  part  of  the  city. 

I  refrain  at  this  time  from  entering  into  so  far-reaching  a  questionr- 
a  question  involving  the  policy  of  the  state  respecting^  the  custody 
of  some  of  its  greatest  powers.  The  question  thus  raised,  growing 
out  of  the  interpretation  of  state  statutes,  is  one  prhnarily  belonging 
to  the  state  courts.  My  jurisdiction  of  the  case  under  considera^ 
tion  does  not  extend  to  that  question,  unless  its  decision,  one  way  or 
the  other,  is  a  necessary  predicate  to  the  constitutional  question  in- 
volved. I  do  not  see  that  it.  is.  If  I  hold  that,  under  existing  legisla- 
tion, the  dty  has  not  been  delegated  with  the  state's  power  to  regulate 
rates,  it  is  manifest  that  the  real  and  adequate  reason  for  annulling  the 
ordinance  complained  of  would  be,  not  any  provision  of  the  federal 
constitution,  but  this  lack  of  power,  as  shown  in  the  state  legislation. 
On  the  other  hand,  if  I  should  hold  that  the  state's  power  had  been 
delegated  to  the  city,  then,  according  to  the  reasoning  already  stated, 
the  injunction  prayed  for  would  be  refused.  Whichever  way  one  looks 
at  this  phase  of  the  case,  it  turns,  not  on  federal  constitutional  law, 
but  upon  the  interpretation  of  the  state  statutes,  and  is  not,  therefore, 
within  the  meaning  of  the  judiciary  act,  a  case  involving  the  construc- 
tion of  the  laws  or  the  constitution  of  the  United  States.  If  complain- 
ant's substantial  remedy  against  the  ordinance  complained  of  is  lack 
of  'power  in  the  city,  its  relief  must  be  found  in  the  state  courts. 

Whether,  by  the  merger,  the  complainant  has  lost  its  right  to  ex- 
emption from  regulation,  to  the  extent  that  the  consent  was  given  to 
the  installation  of  its  original  system,  it  is  not  necessary  to  dedde, 
for  the  bill  asks  for  no  divisional  relief.  Nor  is  it  necessary  to  con- 
sider the  reasonableness  of  a  seventy-five  cent  rate,  as  provided  in 
the  ordinance,  for  no  facts  challenging  the  ordinance  as  unreasonable 
are  set  forth  in  the  bill. 

I  realize  that  this  case  is  one  of  great  importance,  both  to  the  dty 
and  to  the  gas  company,  and  that  it  may  finally  be  brought  under  the 
review  of  the  supreme  court,  and  have,  therefore,  considered  it  upon  a 
larger  survey  of  the  facts  than  the  pleadings  before  me  justify.  I  sug- 
gest that  the  bill  be  amended  to  bring  in  these  facts,  or  that  the  de- 
murrer be  withdrawn  and  an  answer  filed,  bringing  them  in,  reserving 
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the  right  of  demurrer  to  the  bill  as  it  now  stands.  If  the  facts  thus 
disclosed  are  as  I  apprehend  them,  an  order  will  then  be  entered  in 
accordance  wit^  the  conclusions  of  the  law  already  stated. 


FIDBUTT  INSUEANCB,  TRUST  &  8AFB  DEPOSIT  00.  T.  NORFOLK  ft 
W.  R.  GO.  (HAMPTON,  Intervene!^. 

(Gtaeolt  Court;  W.  D.  North  CaroUna.  March  30,  1908.) 

L  Railhoads— ErPBCT  of  Heckitbrbbip— Juiwubnt  aoartst  Oohpakt. 

A.  railroad  corporation  does  not  go  out  of  existence  because  of  tbe  ap- 
pointment of  receivers  for  Its  property,  and  may  be  sued,  and  a  Jodg- 
meut  obtained  against  It.  notwltbstandlng  the  receivership;  bnt,  where 
the  cause  of  action  arose  before  tbe  appointment  of  the  icecelvws,  aacli 
Judgment  does  not  constltnte  a  debt  of  the  rec^Terahlp  wb^lur  the  n- 
eeivea  were  parties  to  It  w  not 

&  SaXB— FORBOLOSUBB  SOTF— PBEPBBBNTIAL  DBBTB. 

A  Judgment  obtained  against  a  railroad  company  after  Its  pmpatj 
has  been  placed  in  the  hands  of  receivers  in  a  suit  to  foreclose  a  mort- 
gage thereon  for  a  tort  committed  by  the  company  prior  to  tbe  receiver- 
ship Is  not  entitled  to  priority  of  payment  over  claims  of  Che  mortgage 
bODdhoIderc  from  the  earnings  of  the  recelverAblp. 
L  B\UE — Nor.TH  Carolina  Statute. 

Ccdp  N.  C.  {  ^265,  which  provides  that  the  giving  of  a  mortgage  by  a 
corpcmtlon  shall  not  exempt  its  property  or  earnings  from  execution 
for  tbe  satisfaction  of  a  Judgment  against  the  corporation  for  a  tort, 
can  operate  only  on  property  within  the  state;  and  whore  the  pn^er^ 
of  a  railroad  company  in  ttw  atate  omslsted  solely  of  a  lease  of  the  prop- 
erty  and  ftan^lses  of  another  company,  taken  subject  to  a  mw^;age 
given  by  tbe  lessor,  and  which  had  been  displaced  and  superseded  by  the 
appointment  of  receivera  In  a  suit  to  foreclose  such  mortgage  and  the 
Bubsequrat  sale  of  the  property  therein  prior  to  the  rendition  of  a  Judg- 
ment by  a  state  court  against  the  lessee  company  for  a  tort,  there  were 
at  the  time  of  the  rendition  of  the  Judgment  no  property  or  earnings  of 
tbe  defendant  within  the  state  to  which  such  statute  can  apply,  and  It 
does  not  affect  the  rights  of  the  Judgment  creditor  with  respect  to  other 
ivoperty  or  funds  of  tfie  defendant. 

In  Equity.  Suit  for  foreclosure  of  a  mortgage.  On  petition  of  in- 
tervention of  Gideon  D.  Hampton. 

The  petition  of  the  intervener  was  as  follows: 

"The  petition  of  Gideon  D.  Hampton  respectfully  showeth  to  the  Court: 
<1)  That  on  the  22d  day  of  February,  1S97,  he  recovered  Judgment  against 
tbe  defendant,  tbe  Norfolk  ft  Western  Railroad  Co.,  In  the  superior  court  of 
tbe  county  of  Forsyth  and  state  of  North  Carolina,  for  the  sum  of  one 
tbonsand  dollars  and  costs  in  an  action  for  tort  against  the  said  railroad  for 
personal  injuries  inflicted  by  the  said  railroad  upon  the  said  Gideon  D. 
Hampton.  Ttiat  the  said  Jadgmoit  remains  wholly  unpaid  and  unsatlsfled, 
although  demand  had  been  made  upon  defendant  and  the  receivers  herein- 
after referred  to  for  the  payment  thereof.  (2)  That  by  an  order  made  in  tbe 
above-entitled  cause  on  the  7th  day  of  February,  1895,  Frederick  J.  Kimball 
and  Henry  Fink,  Bsqe.,  were  appointed  receivers  of  tbe  properties  and  fran- 
cblees  of  the  defendant,  the  Norfolk  ft  Western  Railroad  Co.  That  as  such 
receivers  there  came  Into  their  hands  large  sums  of  money,  and,  as  your 
petitioner  Is  Informed,  advised,  and  believes,  there  are  still  In  tbe  bands  of 
said  recovers  large  sums  of  money,  more  than  enough  to  satisfy  the  Judg- 
ment of  your  petitioner;  and  your  petitioner  Insists  that  tiiere  ought  now  be 
paid  by  the  said  receivers  to  your  petitioner  enough  of  said  funds  to  satisfy 
the  said  Judgment  and  coats.   @)  That  your  petitioner  Is  informed  and  be- 
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IleTea.  and  so  aTen,  that  from  the  properties  aad  franchlsM  aforesaid, 
besides  the  mortgage  properties  coming  Into  the  possession  of  the  said  re- 
ceivers, there  also  came  into  the  lionds  of  the  aald  receivers  a  large  amoimt 
of  iffopotles  of  the  said  rallioad  not  covered  by  any  lien  or  mortgage^  tlie 
exact  amoimt  of  which  yonr  petltlonw  is  unable  to  ascertain;  bat  yoor  peti- 
tioner Aven,  as  aforesaid,  fliat  the  same  would  be  more  than  enongb  to 
satisfy  his  judgment  and  therefore  asks  that  the  said  receivers  be  ordered 
to  account  with  petitioner,  and  show  what  funds  and  properties  not  subject 
to  the  mortgage  sought  to  be  foreclosed  came  into  their  hands.  (4)  Tour  pe- 
titioner further  alleges  that  the  purported  lease  of  the  Roanoke  &  Sontbeni 
Railway  Company  to  the  Norfolk  &  Western  Railroad  Company  for  nine 
hundred  and  ninety-nine  years  was.  In  effect,  a  sale;  that,  although  the 
afwesald  lessee  at  the  time  of  the  Injury  complained  of  was  nominal^  ope^ 
atlng  eald  road  as  svch  lessee,  Hiat  it  was  in  realily  the  owner  thonof.  (5) 
Your  petitioner  further  prays  that  an  order  be  passed  by  this  honorable  court 
directing  that  any  property,  franchises,  leasehold  Interests,  or  other  proptfty 
whatever,  subject  to  the  Iten  of  petitioner's  judgment,  be  applied  to  tiie  satis- 
fHCtlon  of  the  same,  (fl)  And  your  petitioner  further  prays  for  meh  ottier 
and  further  r^ef  in  the  premises  as  may  be  just  and  proper. 

"J.  S.  Orogan. 

"Jones  &  Patterson. 

**HoIton  &  Alexander, 

"Attorn^  for  Pettttoner." 

"To  Watson,  Buxton  &  Watson,  Attorneys  for  Defendant:  You  will  take 
notice  that  on  the  27th  day  of  January,  at  12  o'clock  m.,  1902,  before  bis 
bonOT  the  clrcnit  judge  of  the  pnlted  States  circuit  court  presiding  at  the  clt; 
of  Greensboro,  N.  O.,  at  the  special  term,  to  be  holden,  beginning  on  the 
20th  day  of  January,  1902,  a  motion  will  be  made  In  the  above-entitled  cause 
for  the  relief  demanded  In  the  accompanying  petition. 
*^is  January  0th,  1902.  J.  S.  Grogan. 

"Jones  ft  Patterson, 
"Holton  &  Alexander, 
HAttom^  for  Oldeon  D.  Hampton." 

Indorsed  on  back: 

"Executed  by  delivering  a  copy  of  this  writ  to  J.  C.  Buxton,  of  the  flim 
of  Watson,  Buxton  and  Watson,  attwneys  for  the  N.  &  W.  Railroad  Go. 
"January  IStta,  1900.  J.  M,  MUllkan.  V.  S.  Marshal, 

"Per  A.  O,  Griffin.  D.  U." 
(Seal  United  States  Circuit  Court,  Western  Dlat  of  N.  O.,  at  Greensboro.] 
**A  true  copy.  Test:  Sam'l  L.  Trogdon.  Clerk." 

J.  S.  Grogan,  Jones  &  Patterson,  and  Holton  &  Alexander,  for 
intervener. 

Watson,  Buxton  &  Watson  and  Jos.  I.  Doran,  for  defendants. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  by  petition  cA 
intervention  in  the  main  cause,  of  the  Fidelity  Insurance,  Trust  & 
Safe  D^osit  Company  against  the  Norfolk  &  Western  Railroad  Com- 
pany. On  6th  February,  1895,  under  proceedings  instituted  in  the  dr- 
cuit  court  of  the  United  States  for  the  Eastern  district  of  Virginia 
by  the  Fidelity  Insurance,  Trust  &  Safe  Deposit  Company  against  the 
Norfolk  &  Western  Railroad  Company,  the  defendant  company  was 
placed  in  the  hands  of  F.  I.  Kimball  and  Henry  Finck  as  receivers  of 
all  of  its  property  and  assets.  On  7th  February  in  the  same  year, 
by  auxiliary  proceedings  had  in  this  court,  the  appointment  of  said 
receivers  was  recognized  and  confirmed,  and  they  were  made  receivers 
in  this  jurisdiction.  Before  the  appointment  of  said  receivers, 
whilst  the  Norfolk  &  Western  Railroad  Company  was  operating  tnc 
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Roanoke  &  Southern  Railway  under  a  lease  of  999  years,  the  peti- 
tioner, Gideon  D.  Hampton,  on  aist  December,  1894,  was  injured 
on  the  track  of  the  Roanoke  &  Southern  Railway  in  or  near  the  town 
of  Winston,  N.  C.  On  the  6tli  March,  1895,  subsequent  to  the  ap- 
pointment of  said  receivers,  Hampton  instituted  a  suit  in  tort  in 
the  superior  court  for  Forsyth  county,  N.  C,  against  the  Norfolk  & 
Western  Railroad  Company,  the  lessee,  for  injuries  sustained  on  this 
leased  road.  On  22d  February,  1897,  he  obtained  a  verdict  against 
the  defendant  in  the  sum  of  $1,000,  and  entered  judgment  therefor, 
which  judgment  was  affirmed  on  appeal  by  the  supreme  court  of  North 
Carolina  on  21st  April,  1897.  Hampton  v.  Railroad  Co.,  120  N.  C. 
534,  27  S.  £.  96,  35  L.  R.  A.  808.  The  summons  and  complaint  in 
this  case  were  served  upon  H.  H.  S.  Handy,  who  had  been  an  official 
of  the  defendant  company  at  Winston,  and  who  also  had  been  appoint- 
ed by  this  court  the  agent  of  the  receivers,  upon  whom  process  might 
be  served.  In  the  suit  the  firm  who  were  counsel  for  the  receivers 
appeared  and  defended  the  action  in  the  name  and  on  behalf  of  the 
railroad  company.  Some  discussion  arose  in  the  argument  of  the 
present  cause  upon  the  question  if  the  suit  in  the  state  court  was  a  suit 
against  the  receivers.  In  its  terms  it  was  a  suit  against  the  Norfolk 
&  Western  Railroad  for  a  tort  committed  by  that  company  before  the 
cause  in  which  the  receivers  were  appointed  was  instituted.  The  rail- 
road company  did  not  go  out  of  existence  when  the  receivers  were 
appointed.  First  Nat.  Bank  v.  Pahquioque  Nat.  Bank,  14  Wall.  383, 
20  L.  Ed.  840.  It  still  remained  a  legal  entity,  and  could  be  sued,  no 
injunction  forbidding  it  having  been  passed.  Ex  parte  Bates  (C.  C.) 
84  Fed.  67.  The  act  complained  of  was  not  the  act  of  the  receivers 
or  their  agents.  Nor  did  the  receivers  make  themselves  parties  to  the 
suit  on  the  record.  It  may  be — no  doubt  it  was — ^the  Uict  that  they 
instructed  defense  to  be  made  to  the  suit.  This  it  was  their  duty  to 
do.  Bosworth  v.  Association,  174  U.  S.  186,  rg  Sup.  Ct.  625,  43 
L.  Ed.  941 ;  Davis  v.  Gray,  16  Wall.  217,  21  L.  Ed.  447.  But  in  doing 
this  they  did  not  assume  the  obligation  of  the  corporation ;  nor  was 
the  judgement  against  them  as  receivers  for  things  done  in  the  receiver- 
ship; nor  could  it  rank  as  such  judgment,  even  were  the  judgment 
against  the  receivers  eo  nomine.  Conclusive  as  it  might  be  as  to  the 
existence  and  amount  of  the  plaintiff's  claim,  the  time  and  manner  of 
its  payment  must  be  controlled-  by  the  court  appointing  the  receiver. 
Dillingham  v.  Hawk,  9  C.  C.  A.  loi,  60  Fed.  494,  23  L.  R.  A.  517. 
Having  obtained  and  entered  his  judgnient,  Hampton  intervened  in 
a  cause  entitled  "Mercantile  Trust  &  Deposit  Company  v.  Roanoke 
&  Southern  Railway  Company  and  Norfolk  &  Western  Railroad  Com 
pany.  This  cause  was  instituted  to  foreclose  a  mortgage  upon  tht, 
property  of  the  Roanoke  &  Southern  Railway  Company,  and  had 
ripened  into  an  order  for  foreclosure,  and  a  sale  thereunder ;  the  pur- 
chaser being  the  Norfolk  &  Western  Railway  Company.  The  order 
for  sale  had  provided  as  foUovrs : 

"The  porchaser  shall,  as  part  consideration  for  the  railroad  property  and 
ftiLDChlses  purchased,  take  the  same,  and  receive  the  deed  therefor,  upon  the 
express  condition  that,  to  the  extent  tliat  tiie  asseta  or  the  proceeds  of  assets 
in  the  receivers'  hands  not  subject  to  any  other  Hen  or  change  shall  be  In- 
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Huffictent,  such  pnrchaser.  his  snccessws  or  aaslgni.  aball  pay,  satisfy,  and 
discbarge  (a)  any  unpaid  compensation  which  shall  be  allow^  by  the  court 
to  tbe  receives;  (b)  any  Indebtedness  and  obligations  or  llabUltlea  which 
■hall  have  been  contracted  or  Incurred  by  the  receivers  before  delivery  o{ 
IHWsesalon  of  tbe  property  sold  In  tbe  management,  operatUm,  nae^  or 
preserratioD  thereof;  and  (c>  also  all  unpaid  Indebtedness  or  liability  coD' 
tracted  or  Incurred  by  tbe  defendants,  or  either  of  them,  in  tbe  operatlcn  of 
said  railroad  and 'property  sold,  -which  is  prior  in  lien  or  superior  In  equl^ 
to  said  mortgage,  except  such  as  shall  be  paid  or  satisfied  by  the  receivers, 
np(m  the  court  adjudging  tbe  aame  to  be  prior  in  Jiea  or  miperiw  in  equity 
to  said  mortgage,  and  directing  pajment  thereof." 

The  intervention  sought  to  subject  the  property  so  purchased  to  the 
Hen  of  his  judgment.  The  prayer  of  the  intervention  was  refused. 
The  intervener  had  based  his  claim  on  the  provisions  of  section  1255 
of  the  Code  of  North  Carolina.  This  section  gives  priority  to  a  judg- 
ment in  tort  over  any  mortgage  executed  by  a  corporation.  The  court 
held  that,  as  the  property  sold,  was  the  property  of  the  Roanoke  & 
Southern  Railway  Company,  lessor,  a  judgment  against  the  Norfolk 
&  Western  Railroad  Company,  the  lessee,  did  not  take  priority,  under 
this  section,  of  the  mortgage  creditors  of  the  lessor,  to  whose  rights 
the  Norfolk  &  Western  Railway  Company  had  succeeded.   90  Fed. 

M5.  Mr.  Hampton  now  files  his  intervention  in  the  case  of  the 
dcHty  Insurance,  Trust  &  Safe  Deposit  Company  against  the  Nor- 
folk &  Western  Railroad  Company,  claiming  to  be  paid  out  of  the 
earnings  and  assets  which  came  into  the  hands  of  the  receivers  of  the 
defendant  railroad  company.  It  is  evident  that  this  is  a  different  pro- 
ceeding from  the  first  intervention.  That  sought  to  subject  the  pur- 
chaser of  the  property  of  the  Roanoke  Sc  Southern  Railway  Company 
to  the  payment  of  this  judgment,  which  had  been  obtained  against  the 
Norfolk  &  Western  Railroad  Company.  This  intervention  seeks  to 
subject  fimds  which  came  into  the  hands  of  the  receivers  of  the  Norfolk 
&  Western  Railroad  Company,  during  their  receivership,  to  the  pay- 
ment of  the  judgment.   The  matter  is  not  res  judicata. 

Under  the  decisions  of  the  supreme  court  of  the  United  States  the 
earnings  in  the  hands  of  receivers  derived  from  the  management  of 
property  in  their  hands  are  devoted  to  the  payment  of  claims  arising 
during  the  receivership,  and  expenses  necessarily  incurred  in  the  man- 
agement. Besides  this,  when  there  has  been,  before  or  durii^  the 
receivership,  a  diversion  of  earnings  tp  the  payment  of  interest  upon 
the  mortgage  debt,  or  to  the  improvement  of  the  security  of  the  mort- 
gage debt,  the  courts  have  required  the  receivers  to  restore  the 
amounts  so  diverted,  and  to  apply  them  to  certain  claims  for  supplies 
furnished  within  a  limited  period  before  the  receivership,  which  were 
necessary  to  keep  the  railroad  company  a  going  concern.  Sometimes 
the  necessity  to  this  end  for  these  supplies  has  been  such  as  to  war- 
rant the  court  in  subjecting  the  corpus  of  the  property  to  their  repay- 
ment. This  doctrine  has  been  established  by  a  long  line  of  cases, 
beginning  with  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed.  399,  down 
to  Southern  R.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  273,  20  Sup.  Ct. 
347,  44  L.  Ed.  458.  And  in  applying  this  doctrine  the  courts  are  not 
disposed  to  enlarge  it  in  any  way.  They  realize  the  necessity  of  a 
court  of  equity  confining  itself  within  very  restricted  limits  in  the  ap- 
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plication  of  the  doctrine  that  in  certain  cases  a  court  haying  a  road  or 
fund  under  its  control,  may  be  justified  in  awarding  priority  over  the 
claims  of  mortgage  bondholders  to  unsecured  claims  originating  prior 
to  the  receivership.  Kneeland  v.  Trust  Co.,  136  U.  S.  97.  10  Sup.  Ct. 
950,  34  L.  Ed.  379;  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct. 
824,  37  L.  Ed.  663.  In  the  Kneeland  Case  it  is  said  that  such  priority 
has  been  given  in  a  few  specified  and  limited  cases.  In  all  the  long 
line  of  cases  referred  to,  in  not  one  is  this  extraordinary  preference 
allowed  to  a  judgment  obtained,  after  the  receivership,  on  a  tort  of  the 
corporation  committed  before  the  receivership.  After  a  road  has  been 
placed  in  the  hands  of  a  receiver,  and  is  managed  and  controlled  by 
him,  the  receiversliip  is  responsible  for  all  lawful  contracts  of  the  re- 
ceiver, and  for  the  negligent  acts  and  torts  of  him  or  of  hia  agents. 
A  judgment  against  a  receiver  for  any  of  these  causes  of  action  binds 
the  receivership,  and  must  be  paid  out  of  its  earnings  in  the  hands  of 
the  receiver ;  and,  if  these  be  deficient,  then  out  of  the  corpus  of  the 
property  of  the  proceeds  of  its  sale,  Cowdrey  v.  Rsulroad  Co.,  93 
U.  S.  352,  23  L.  Ed.  590;  Barton  v.  Barbour,  104  U.  S.  126,  26  L-  Ed. 
672;  McNulta  V.  Lochridge,  141  U.  S.  327,  12  Sup.  Ct.  11,  35  L.  Ed. 
796.  But  this  doctrine  is  confined  to  cases  in  which  the  act  complained 
ox  occurred  during  the  receivership.  It  does  not  apply  to  a  tort  or  to 
an  ordinary  contract  of  the  corporation  before  the  receivership  began. 
A  receiver  is  not  bound  by  such  torts  or  contracts.  Oil  Co.  v.  Wilson, 
142  U,  S.  313,  12  Sup.  Ct.  235,  3  L.  Ed.  1025.  He  cannot  be  com- 
pelled to  assume  the  obligations  of  a  lease  made  by  the  company. 
Railroad  Co.  v.  Humphreys,  145  U.  S.  105,  12  Sup.  Ct.  795,  36  L.  Ed. 
690;  Railroad  Co.  v.  Humphreys,  145  U.  S.  82,  12  Sup.  Ct.  787,  36 
L.  Ed.  632.  In  Thomas  v.  Car  Co.,  149  U.  S.  95, 13  Sup.  Ct.  824.  37 
L.  Ed.  663.  it  is  declared  that  indebtedness  for  necessary  supplies  can 
seldom  be  allowed  priority  to  the  mortgage  debt,  and,  whilst  tiiat  case 
,  allowed  priority  to  claims  for  rental  of  cars  by  and  during  the  receiver- 
ship, it  disallowed  such  priority  to  rental  of  cars  prior  to  the  re- 
ceivership. In  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Texas  Cent.  R. 
Co.,  137  U.  S.  171,  II  Sup.  Ct.  61,  34  L.  Ed.  ^5,  the  supreme  court 
refused  priority  out  of  proceeds  of  the  sale  of  a  railroad  to  one  who 
had  advanced  money  to  pay  operating  expenses  of  a  railroad  prior 
to  the  receivership.  If  contracts  of  this  diaracter  have  no  {n-iority, 
surely  damages  for  tort  have  none,  unless  such  priority  is  secured  by 
the  statute  laws  of  the  state. 

This  brings  us  to  the  discussion  of  section  1255,  Code  of  North 
Carolina.   This  section  is  in  these  words : 

"Mortgages  of  bicorporate  companies  npoD  tb^  property  or  earnings, 
whether  In  bonds  or  otherwise,  hereafter  Issued,  shall  not  have  power  to 
exonpt  the  proper^  or  earnings  of  such  Incorporations  from  execution  for 
the  satlBfactlon  of  any  judgment  obtained  In  the  conrts  of  the  state  against 
nich  Incorporation,  for  labor  perf<Hrmed,  net  tot  materials  fnmlshed  snch  to* 
corporation,  nor  for  torts  committed  by  such  Incorporation,  Its  agents  or  em- 
pk^te,  whereby  any  person  Is  killed  or  pnq>erty  injured,  any  clause  or 
danaes  In  sneh  mortgage  ta  the  contrary  notwithstanding.** 

This  statute,  being  a  statute  of  the  state  of  North  Carolina,  can  only 
operate  upon  property  within  that  state.   It  will  be  noted  that  thia 
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section  gives  priority  over  a  mortgage  executed  by  a  corporation  to 
a  judgment  obtained  against  the  mortg^or  corporation*  and  dedares 
that  neither  the  property  nor  earnings  of  such  mort|;aeor  corporation 
are  exempt  from  execution  for  the  satisfaction  of  a  judgment.  It  ap- 
pears that  in  the  case  at  bar  the  Norfolk  &  Western  Railroad  Com- 
pany had  a  lease  of  the  Roanoke  &  Southern  Railway,  its  property 
and  franchises.  Prior  to  this  lease  all  the  property  and  franchises 
of  the  Roanoke  &  Southern  RaUway  Company  had  been  mortgaged 
to  the  Mercantile  Trust  &  Deposit  Company  of  Baltimore,  this  mort- 
gage bearing  date  March  i6,  1892.  The  lease  was  subordinate  to  the 
mortgage.  On  29th  May,  1896,  the  Mercantile  Trust  &  Deposit 
Company  of  Baltimore  filed  its  bill  for  foreclosure  of  this  mortgage 
against  the  Roanoke  &  Southern  Railway  Company,  the  mortgagor 
and  lessor,  and  the  Norfolk  &  Western  Railroad  Company,  the  lessee; 
and  on  the  same  day  F.  J.  Kimball  and  Henry  Fink  were  appointed 
receivers  of  the  Roanoke  &  Southern  Railway  Company,  and  were 
put  in  possession  of  all  its  ^operty  and  franchises,  thus  disjplacing  and 
superseding  the  lease.  Tms  bill  of  foreclosure  culminated  m  a  decree 
for  sale.  Under  this  decree  all  the  property  and  franchises  of  the 
Roanoke  &  Southern  Railway  Company  were  sold,  the  sale  was 
confirmed  by  the  court,  and  on  the  25th  November,  18^,  a  deed 
sextipartite  was  executed,  Messrs.  Bowden  and  Sharp,  special  masters 
of  the  court,  being  of  the  first  part,  Kimball  and  Fink,  receivers  of 
the  Roanoke  &  Southern  Railway  Company,  of  the  second  part,  the 
Mercantile  Trust  &  Deposit  Company,  of  Baltimore,  trustee  under  said 
mortga^,  of  the  third  part,  the  Roanoke  &  Southern  Railway  Com- 
pany, of  the  fourth  part,  certain  other  persons  (Glyn  and  others),  of 
the  fifth  part,  and  the  Norfolk,  Roanoke  &  Southern  Railroad  Com- 
pany, of  the  sixth  part ;  whereby  the  whole  of  the  property  and  fran- 
chises of  the  Roanoke  &  Southern  Railway  Company  was  conveyed 
to  the  party  of  the  sixth  part  in  fee.  So  that  it  appears  that  when  the 
judgment  of  Gideon  Hampton  against  the  Norfolk  &  Western  Rati-  * 
road  Company  was  obtained  (February  22,  1897)  the  lease  of  the 
Norfolk  .  &  Western  Railroad  Company  had  been  displaced  by  the  pro- 
■ceedings  for  the  foreclosure  of  a  mortgage  prior  to  the  lea^e,  and 
that  on  the  day  the  judgment  was  entered  the  whole  property  of  the 
Roanoke  &  Southern  Railway  Company  had  for  nearly  six  months 
been  conveyed  to  another  wholly  distinct  corporation,  in  whose  jffop- 
erty  and  earnings  at  the  date  of  the  judgment  the  Norfolk  &  Western 
Railroad  Company  had  no  interest  whatever.  There  was,  therefore, 
no  property  upon  which  this  section  of  the  Code  could  operate,  over 
which  the  Norfolk  &  Western  Railroad  Company  had  given  a  mort- 
gage, or  in  whose  earnings  it  shared^ — nothing  which  could  be  taken 
in  execution.  The  record  does  not  disclose  any  other  property  of  the 
Norfolk  &  Western  Railroad  in  North  Carolina,  covered  by  mortage, 
to  which  section  1255  of  the  Code  of  North  Carolina  can  api^y.  'fiie 
only  other  property  in  North  Carolina  in  which  the  Norfolk  &  West- 
ern Railroad  Company  had  an  interest, — ^the  Durham  Division, — like 
the  Roanoke  &  Southern,  was  held  under  a  lease  from  the  Lynchburg 
&  Durham  Railroad  Company  to  the  Norfolk  &  Western  Railroad 
Company,  subsequent -to  and  8ubor<tinate  to  a  mortgage  of  the  lessor 
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company.   This  mortgage  was  foreclosed  in  1896^   So  at  the  entry  of 
this  judgment  the  Norfolk  &  Western  Railroad  Company  had  lost 
all  estate  and  interest  in  the  Durham  Division  and  its  earnings. 
The  petition  of  intervention  is  dismissed. 


MUTUAL  LIFE  INS.  CO,  OF  NEW  YORK  v.  PBABSON. 
(Circuit  Court,  D.  Massachusetts.   March  28,  1802.)  . 
No.  1,486. 

L  ZS<1DITT — JuBTBDICnOH — ADKQDACT  OF  LBOAT.  RBHVDT— DOORKTIOir  OP  COURT. 

The  application  of  the  rule  that  eqnl^  Jurisdiction  cannot  be  Inroked 
where  there  Is  an  adequate  remedy  at  law  depends  on  the  circumstances 
of  the  particular  case,  and  reste  In  the  sound  discretion  of  the  court, 
where  there  are  any  circumstances  which  show  that  the  l^al  remedy 
may  not  be  perfect  and  complete^ 

IL  CAJrcKLLATiOK  ov  Iksdrancb  Pouct— Fraud— Cohcsalment  o»  Illnbbs. 
Insured  applied  for  a  life  policy,  his  application  reciting  that  the  In- 
anrance  should  not  take  effect  "until  the  first  premium  StaaU  have  been 
paid  during  my  continuance  In  gooA  health."  On  January  6th  thereafter. 
Insured  became  suddenly  111  with  appendicitis,  and  the  following  day 
his  private  secretarr  paid  the  first  premium  to  the  agaits,  and  received 
the  policy  from  them,  concealing  the  fact  of  insured's  Illness.  On  Jan- 
uary 8U1  insured  died.  It  appeared  that  the  Insurance  company  and  In- 
sured's executora  were  citizens  of  dlffraent  states,  and  also  that  the 
policy  as  Issued  did  not  call  for  the  payment  of  a  stipulated  sum  of 
money,  but  for  the  delivOTy  of  240  bonds,  of  ¥1,000  each,  x>ayable  85 
years  from  date,  with  interest  coupons  annually.  ifeldL  that  the  com- 
paiOF**  ranedy  by  way  of  defense  to  an  action  at  law  was  Inadequate 
under  the  fticts,  and  that  It  could  sue  In  equity  tot  the  cancellation  of 
the  policy. 

In  Equity. 

Lewis  S.  Dabney,  Edward  Lyman  Short,  and  Reginald  Foster,  for 
complainant, 

Alfred  Hemenway  and  Charles  T.  Gallagher,  for  defendant 

COLT,  Circuit  Judge.  This  bill  in  equity  seeks  the  delivery  and 
cancellation  of  a  life  insurance  policy  on  the  ground  of  fraud  and  con- 
^iracy,  and  an  injunction  against  bringing  any  suit  upon  the  policy. 
The  defendant  has  demurred  to  the  bUL  The  principal  grounds  of 
demurrer  are  that  the  bill  does  not  state  such  a  cause  of  action  as  en- 
titles the  complainant  to  relief  in  equity,  and  that  it  appears  from  the 
bill  that  the  complainant  has  a  plain,  adequate,  and  complete  remedy 
at  law. 

The  inherent  power  of  a  court  of  equity  to  set  aside  a  contract  ob- 
tained by  fraud  is  ancient,  familiar,  and  elementary ;  and  the  only 
serious  question  raised  by  the  demurrer  is  whether,  upon  the  state 
of  facts  set  forth  in  the  bill,  the  complainant  has  an  adequate  and 
complete  remedy  at  law. 

The  material  facts  disclosed  by  the  bill  are  as  follows:  On  De- 
cember 37,  1900,  James  C  Pearson  applied  to  the  Mutual  Life  Insur- 
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ancc  Comi»ny  of  New  York,  complainant,  for  a  contract  of  insurance. 
The  application  contained  the  provision  tiiat  this  contract  "shall  not 
take  effect  until  the  first  premium  shall  have  been  paid,  during  my 
continuance  in  good  health."  A  few  days  later,  after  Pearson  had 
been  examined  by  the  medical  examiner  of  the  company,  the  applica- 
tion was  approved.  A  contract  of  insurance  was  then  made  out  for 
240  bonds,  of  $1,000  each,  payable  in  35  years  from  their  date,  bear- 
ing interest  at  the  rate  of  4  per  cent  per  annum,  payable  semiannually. 
On  January  8»  190X,  the  policy  was  handed  to  Fowler  &  Streich,  agents 
for  the  company,  to  be  delivered  to  Pearson  upon  the  payment  by  him 
of  the  first  annual  premium  of  $15,594.90.  On  January  6,  1901,  Pear- 
son, while  on  his  way  from  New  York  to  Boston,  suddenly  became  ill 
with  appendicitis,  and  on  arrival  in  Boston  was  taken  to  a  private 
hospital.  On  January  8th  an  operation  was  performed,  and  he  died 
about  noon  the  next  day.  On  January  7th,  OUver  H.  Story,  the 
private  secretary  of  Pearson,  after  an  interview  with  him  at  the  hospital, 
and  with  full  knowledge  of  his  illness,  went  to  New  York,  and  on 
January  8th  obtained  possession  of  the  policy  from  Fowler  &  Streich 
by  the  payment  of  the  first  premium.  Story  fraudulently  concealed 
from  Fowler  &  Streich  the  fact  that  Pearson  was  in  the  hospital  and 
dangerously  ill.  This  fact  was  not  known  to  the  company,  or  to  any 
of  its  officers  or  agents.  If  known,  the  premium  would  not  have  been 
received,  or  the  policy  delivered.  Pearson  died  before  Story  could 
deliver  the  policy  to  him,  and  before  Fowler  &  Streich  had  paid  over 
to  the  company  the  premium.  The  company,  upon  learning  of  Pear- 
son's sickness,  refused  to  receive  the  premium  from  Fowler  &  Streich, 
and  at  once  tendered  Story  the  premium,  and  demanded  the  return  of 
the  policy,  which  was  refused.  Upon  the  probate  of  the  will  of  Pear- 
son, and  the  appointment  of  the  executrix,  the  company  again  tendered 
the  premium,  and  demanded  a  return  of  the  contract,  which  was  again 
refused. 

The  application  of  the  rule  that  equity  jurisdiction  cannot  be  invoked 
where  there  is  an  adequate  remedy  at  law  depends  upon  the  circum- 
stances of  each  case.  Watson  v.  Sutherland,  5  Wall.  74,  79,  18  L.  Ed. 
580.  In  a  broad  sense,  the  application  of  the  rule  rests  upon  the 
sound  discretion  of  the  court,  where  there  are  any  circumstances  which 
show  that  the  remedy  at  law  may  not  be  perfect  and  complete.  Boyce 
v.  Grundy,  3  Pet.  210,  215,  7  L.  Ed.  655;  Sullivan  v.  Railroad  Co.,  94 
tJ.  S.  806,  811,  24  L.  Ed.  324.  In  view  of  the  circtunstances  under 
which  the  defendant  gained  possession  of  the  policy,  the  ccmiplainant  is 
clearly  entitled  to  a  prompt  and  complete  remedy.  It  appears  from 
the  bill  that,  pending  negotiations,  or  before  the  contract  had  been 
perfected  by  the  payment  of  the  first  premium,  the  assured  had  bec(»ne 
suddenly  ill  of  appendicitis,  and  that  this  fact  was  fraudulently  con- 
cealed from  the  complainant ;  in  other  words,  that  the  delivery  of  the 
policy  was  procured  by  the  fraudulent  concealment  of  a  material  fact 
affecting  the  subject-matter  of  thd  contract.  It  may  be  said,  therefore, 
that  the  minds  of  the  parties  never  met  with  relation  to  the  subject- 
matter  of  the  contract,  for  the  Reason  that,  before  the  completion  of 
the  contract,  the  subject-matter  had  chaiiged;  and  H  follows  that  the 
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contract  is  absolutely  void  ab  initio.  The  bill  is  not  founded  upon 
breach  of  warranty,  but  states  a  case  in  which  the  possession  of  the 
policy  was  obtained  by  fraud  of  a  character  which  goes  to  the  very 
essence  of  the  contract,  and  prevents  the  existence  of  any  contract  ex- 
cept in  form.  The  case  presented  would  not  have  differed  in  principle 
had  the  bill  alleged  that  the  assured  had  died  before  the  completion  of 
the  contract,  and  that  this  fact  had  been  fraudulently  concealed  from 
the  company  at  the  time  the  first  premium  was  paid  and  the  policy 
delivered.  The  complainant  having  stated  a  case  which  entitles  it  to 
the  speedy  sturender  and  cancellation  of  the  policy,  the  remedy  at  law 
is  not  perfect  and  complete,  for  the  following  reasons :  If  the  relief 
prayed  for  be  denied,  and  the  bill  be  dismissed,  the  complainant  must 
wait  until  the  defendant  brings  an  action  at  law  in  some  court.  The 
defence  to  an  action  at  law,  the  brix^;ing  of  which  is  dependent  upon 
the  will  of  the  defendant,  does  not  afford  the  complainant  that  prompt 
and  efficient  relief  which  it  may  justly  claim,  under  the  bill. 
In  Bank  v.  Stone  (C.  C.)  88  Fed.  383,  391,  Judge  Taft  said: 

**It  would  seem  clear  that  a  court  of  equity  will  not  withhold  relief  from 
ti  suitor  merely  because  he  may  have  an  adequate  remedy  at  law  If  hla  ad- 
vorsary  chooses  to  slve  It  to  htm.  The  remedy  at  law  caunot-be  adequate 
If  its  adequacy  depends  upon  the  will  of  the  opposlof  party.  To  refuse  relief 
In  equity  upcm  the  sround  that  there  Is  a  remedy  at  law,  it  must  appear  tbat 
-Qie  remedy  at  law  w  'as  practical  and  efficient  to  the  ends  of  Justice  and  Its 
prompt  administration  as  the  remedy  In  equity.* " 

In  that  case,  Mr.  Justice  Harlan  and  Judge  Lurton  sat  with  Judge 
Taft. 

In  Schmidt  v.  West  (C.  C.)  104  Fed.  272,  275,  the  court  said: 

"It  may  well  be  doubted  whether  a  defense  at  law  la  an  adequate  remed'y 
in  any  case  In  which  It  cannot  be  used  until  the  wrongdoer,  or  one  claiming 
under  her,  sees  proper  to  put  the  machinery  of  tbe  law  In  motion  to  enforce 
her  pretended  right.  For  there  would  be,  not  only  no  adequate  remedy,  but 
no  affirmative  remedy  whatever,  available  to  tbe  complainant,  unless  a  court 
of  equity  may  entertain  Jurisdiction  and  grant  ai^>roprlftte  relief  f<v  the 
wrong." 

In  Insurance  Co.  v.  Cable,  the  circuit  court  of  appeals  for  the 
Seventh  circuit,  in  overruling  the  demurrer  to  a  similar  bill  for  the 
cancellation  of  a  policy,  on  the  ground  that  the  remedy  at  law  was  not 
adequate  and  complete,  said: 

"Ihe  remedy  open  to  13ie  plalntUt  Is  one  not  under  Its  own  control,  but  In 
the  control  and  discretion  of  ttie  opposite  party."  88  OL  C.  A.  264,  96  Fed. 
761.  763. 

It  further  appears  that  the  complainant  is  a  citizen  of  New  York, 
and  the  defendant  a  citizen  of  Massachusetts,  and  that  consequently 
the  complainant  is  entitled  to  litigate  in  the  federal  courts,  and  that 
it  should  not  be  obliged  to  answer  to  a  threatened  suit  in  the  state 
courts  of  Massachusetts,  and  especially  if  it  be  true,  as  alleged  in  the 
bill,  that  the  complainant  would  thereby  be  prevented  from  putting 
in  Pearson's  application  as  evidence,  or  havine  it  considered  as  part 
of  the  contract  Insurance  Co.  v.  Cable,  39  C.  C  A.  264,  98  Fed. 
76l»  763. 
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Again,  the  policy  does  not  call  for  the  payment  of  a  certain  sum  of 
money,  but  for  the  delivery  of  240  bonds,  of  $1,000  «ach,  payable 
35  years  from  their  date,  with  interest  coupons  payable  semiannuall;^. 
Under  this  contract,  the  defendant  might  sue  upon  each  coupon  as  it 
became  due,  and  thus  put  the  complainant  to  the  trouble  and  esqwnse 
of  defending  for  many  years  a  multiplicity  of  actions  brought  in  various 
jurisdictions.  Buzard  v.  Houston,.  119  U.  S.  347,  353,  7  Sup.  Ct.  249, 
30  h.  Ed.  451. 

It  is  true, — where  a  contract  of  insurance  for  the  payment  of  a 
definite  sum  of  money  has  been  perfected  and  one  or  more  premiums 
paid,  and  the  amount  payable  has  become  due,  and  the  defense  is  the 
ordinary  breach  of  warranty, — that  a  court  of  equity  will  refuse,  as  a 
general  rule,  to  take  jurisdiction  upon  a  bill  brought  by  the  insurance 
company  to  cancel  the  policy,  both  on  the  ground  that  the  defense  at 
law  IS  adequate,  and  because  such  issues  of  fact  are  more  properly 
triable  by  jury ;  and  this  is  especially  true  where  an  action  at  law  is 
already  pending  in  the  same  court.  Insurance  Co.  Bailey,  13  Wall. 
616,  20  L.  Ed.  501 ;  Hoare  v.  Bremridge,  8  Ch.  App.  22.  But  in 
cases  like  the  present  bill,  where  possession  of  the  policy  has  been 
obtained  by  gross  fraud,  intentional  or  otherwise,  and  there  are  special 
circumstances  showing  that  the  remedy  at  law  will  not  be  "as  practical 
and  efficient  to  the  ends  of  justice  and  its  prompt  administration,"  a 
court  of  equity  will  entertain  jurisdiction  of  the  bill.  Insurance  Co.  t. 
Cable,  39  C.  C.  A,  264,  98  Fed.  761 ;  Id.,  49  C.  C.  A.  216,  iii  Fed. 
19;  Insurance  Co.  v.  Dick  (Mich.)  72  N.  W.  179,  43  L.  R.  A.  566; 
TYail  V.  Baring,  4  Giff.  485 ;  British  Equitable  Ins.  Co,  v.  Great  West- 
em  Ry.  Co.,  38  Law  J.  Ch.  132,  20  Law  T;  (N.  S.)  422. 

Demurrer  overruled. 


L  Baitzritpts—Dischasob— Effect. 

A  bankrupt's  discharge  will  not  rele&se  him  from  anr  debt  omitted 
from  the  schedule  annexed  to  bis  petltlm,  where  the  omitted  creditor 
bad  no  notice  or  knowledge  of  the  bankmptcj  pnceedliigi  In  ttme  to 
have  proved  his  claim. 

8l  Save— Sbttino  Aside. 

The  omission  is  not  gronnd  tmc  setting  aside  tbe  discharge  becaose 
not  prejudicing  tbe  creditor. 

Voluntary  Bankruptcy. 

Heard  upon  an  application  by  the  Capital  Brewing  Company,  a  eredltor,  to 
vacate  an  order  discharging  tbe  bankrupt  from  hla  debts,  the  creditor  al- 
leging In  its  petition  tbat  it  was  not  listed  In  tbe  schedule  of  creditors  an- 
nexed to  tbe  petition  filed  hj  tbe  bankmpt  and  did  not  have  notice  or  knorl* 
edge  of  tbe  proceedings,  until  after  the  time  allowed  tor  making  prmtf  of 
debts  bad  elapsed,  and  diar^ng  tiiat  tbe  bankrnpt  has  been  gnlllj  ot  fraud 
In  concealing  valnable  aaseta,  which  ahonld  bare  been  acbeduledb 


In  re  UONBOB. 


(District  Conrt,  D.  Waahingt<m,  M.  D.  April  7,  1902:) 


Pierre  P.  Ferry,  for  petitioner, 
Hugh  A.  Tait,  for  bankrupt. 
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HANFORD,  District  Judge.  One  of  the  {undamental  prwdples 
in  the  jurisprudence  of  this  country  is  that  no  man  can  be  dqmved  of 
any  legal  right  by  a  judicial  proceeding  to  which  he  is  not  a  party,  and 
of  which  he  has  not  received  lawful  notice  or  had  actual  knowledge. 
Upon  this  principle,  I  hold  that  the  bankrupt  in  this  case  has  not  ob- 
tained a  discharge  from  any  debt  which  was  omitted  from  the  schedule 
annexed  to  his  petition  which  may  be  due  to  a  creditor  who  did  not 
have  notice  or  knowledge  of  the  bankruptcy  proceedings  in  time  to 
have  proved  his  claim.  Creditors  who  have  not  been  notified  of  the 
proceediiu^  in  the  manner  prescribed  by  the  bankruptcy  law  are  not 
estopped  from  asserting  their  rights  by  reason  of  mere  faihu*e  on  their 
part  to  be  diligent  in  discovering  the  insolvency  of  their  debtors  or 
their  resort  to  a  court  of  bankruptcy.  As  the  petitioning  creditor  has 
not  lost  any  rights  by  the  order  of  the  court  discharging  the  bankrupt 
from  his  liabilities,  this  proceeding  to  vacate  that  otd&r  is  unnecessary. 
Demurrer  to  petition  sustained. 


Bakkbuftot — Provable  Clafms— REQcrsiTB  Amount. 

An  tee  compBoy  asreed  to  deUver  Ice  to  the  petltloolng  creditors  tn  Mnk- 
mptcy  for  specifled  temiB.  and  at  a  speclfled  price,  and  afterwards  broke 
the  agreement.  Tbe  cnrrent  damages  sustained  by  petitioners  np  to  the 
time  of  tbe  filing  of  thetr  petition  did  not  aggregate  9000.  but  tbe  ruling 
maricet  i^ice  of  Ice  was  such  tbat  new  contracts  eonld  not  be  made  for  the 
terms  covered  by  the  M  contraets  wltlioat  snCh  Iobs  to  petittmen  as 
would  In  the  aggngati  exceed  tbat  snm.  .ifefd^  that  tbe  loss  for  tbe  an- 
tlre  term  was  provable,  and  hot  merely  tbe  current  damages,  and  tba«- 
fore  petitioners  were  creditors  for  an  amount  snfltclest  to  five  tbe  conrt 
JnrlBdlctlOD. 

Moritz  Frank,  for  petitioners. 

Samuel  H.  Wandell,  for  Manhattan  Ice  Co. 

THOMAS,  District  Judge.  This  is  a  proceeding  instituted  May 
4,  1901,  to  adjudge  the  Manhattan  Ice  Company,  a  corporation  organ- 
ized under  the  laws  of  New  Jersey,  but  doing  business  in  the  state  of 
New  York,  an  involuntary  bankrupt.  Each  of  the  petitioning  credit- 
ors entered  into  a  written  contract  with  the  company,  whereby  the  lat- 
ter agreed  to  delnrer  to  such  creditor  all  ice  to  be  consumed  on  its 
premises  for  a  specified  term,  at  the  price  of  two  dollars  per  ton,  with 
weekly  payments,  for  the  following  terms :  Stern  Bros.,  from  Jan- 
uary 1, 1901,  to  January  i,  1903 ;  Yaretsky,  March  13,  190T,  to  March 
1,3,  1903;  Mcndelowitz,  January  i,  1901,  to  January  i,  1906;  Panna- 
macoor,  March  13, 1901,  to  March  13, 1903.  Shortly  thereafter  attach- 
ments were  levied  a^inst  the  property  of  the  bankrupt,  and  temporary 
receivers  were  appomted  by  the  state  courts  in  New  Jersey  and  New 
York.  This  resulted  in  a  failure  on  the  part  of  the  company  to  make 
delivery,  and  the  creditors  have  been  compdled  to  make  Other  arrange- 
ments for  the  future  delivery  of  ice,  at  higher  prices. 


In  re  MANHATTAN  ICE  00. 


(District  Court,  &  D.  New  Tork.  July,  1901.) 
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Upon  a  {»*evious  hearing  it  was  itrged  on  the  part  of  the  respondent, 
as  the  claim  of  each  of  the  creditors  was  unliquidated,  it  was  not  pror^ 
able  in  bankruptcy,  so  as  to  give  the  several  petitioners  standing  as 
creditors.  This  objection  was  overruled  by  Judge  Brown,  and  a  ref- 
erence was  ordered  for  the  purpose  of  determining  whether  the  claims 
were  sufficient  in  amount  to  meet  the  requirements  of  the  act.  The 
conclusion  of  Judge  Brown  will  not  be  reconsidered.*  From  the  evi- 
dence taken  before  the  referee,  it  appears  that  the  current  damages 
sustained  by  the  petitioners  up  to  the  time  of  filing  of  the  petition  did 
not  aggregate  $500,  but  that  the  ruling  market  price  of  ice  durii^f  the 
time  mtervening  between  the  failure  of  the  respondent  to  meet  its 
contract  and  the  time  of  the  filing  of  the  petition  was  such  that  new 
contracts  could  not  be  made  for  the  terms  covered  by  the  old  contracts 
without  such  loss  to  the  petitioners  as  would  amount  to  the  sum 
requisite  to  give  the  court  jurisdiction.  Therefore  the  question  is 
whether  the  whole  damages  for  the  term  are  provable  in  bankruptcy, 
or  only  such  stun  as  the  petitioners  were  obliged  to  pay  in  excess  of 
the  contract  price  up  to  the  time  of  the  filing  of  the  petition.  The  peti- 
tioners owned  contracts  which  boimd  the  respondent  to  furnish  them 
ice  for  ther  business  through  specified  terms.  That  contract  was 
broken.  The  petitioners  were  obliged  to  pay,  for  the  time  intermedi- 
ate the  breach  of  the  contracts  and  the  filing  of  the  petition,  prices  in 
excess  of  that  reserved  by  the  contracts,  and  could  not  replace  the  con- 
tracts at  prices  as  favorable  as  those  provided  by  the  contracts.  Such 
evidence  tends  to  show  that  the  petitioners  could  not  replace  the  con- 
tracts without  suffering  a  direct  loss  much  in  excess  of  $500.  What- 
ever such  loss  was,  that  they  were  entitled  to  recover^  without  awaiting 
the  expiration  of  the  time  for  which  the  contracts  were  to  continue. 
Baker  Transfer  Co.  v.  Merdiants'  Refrigerating  &  Ice  Mfg.  Co.,  is 
App.  Div.  260,  42  N.  Y.  Supp.  76;  Lavens  v.  Lieb,  12  App.  Div.  487, 
42  N.  Y.  Supp.  901 ;  Wakeman  v.  Manufacturing  Co.,  loi  N.  Y.  205, 
4  N.  E.  264,  54  Am.  Rep.  676 ;  Sulzbacher  v.  J.  Cawthra  &  Co.,  14 
Misc.  Rep.  545,  36  N.  Y.  Supp.  8,  affirmed  in  court  of  appeals  148 
N.  Y.  7SS,  43  N.  E.  990;  Dart  v.  Laimbeer,  107  N.  Y.  664, 14  N.  E. 
291. 

The  petitioners  are  creditors  for  the  requisite  amount. 

1  The  following  la  the  oplnton  referred  to,  wblch  was  banded  down  Hay 
21,  1901,  by  Brown,  Dtetrlet  Judge:  "The  practice  In  this  district  Is  tbat  a 
cireditor  having  a  provable  debt  may  be  a  petltlMilng  creditor,  tbongh  the 
debt  Is  unliquidated.  These  creditors  evidently  have  a  present  fixed  debt  U> 
some  amount  Only  a  trial  can  determine  the  amount  of  the  debts.  It 
snfflclent  In  amonnt,  the  petition  will  be  dismissed,  anless  otbars  J<rin.  The 
defense  mnat  be  taken  by  answer.  Motion  denied." 
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GABBXSL  et  tL  T.  DNITSa)  BTATB8. 
(Olrcntt  Court,  a  D.  Kew  York.  AprU  10;  1902) 


CCfTOM  Duties— LiTBOPHONE. 

The  decision  of  the  board  of  general  appraisers  tbat  "Iltbophone"  was 
assessable  as  "snlfld  of  zinc,  white,"  wltbin  Tariff  Act  July  24,  18&T,  par. 
&7,  and  not  as  "white  paint  or  pigment  containing  zinc,  bat  not  con- 
taining lead."  within  the  same  paragraph,  where  amply  supported  by 
•vldence,  will  not  be  disturbed  by  the  circuit  eoort  on  appeal. 

Appeal  from  a  Decision  of  the  Board  of  United  States  General  Ap- 
praisers. 

W.  Wickham  Smith,  for  the  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

COXE,  District  Judge.  The  imported  merchandise  in  question 
consists  of  "lithophone."  The  collector  assessed  duty  at  one  and  one- 
fourth  cents  per  pound  as  "sulfid  of  zinc,  white,"  under  paragraph 
57  of  the  schedule  for  "paints,  colors,  and  varnishes"  of  the  tariff 
act  of  July  34,  1897.  The  importers  protested,  insisting  that  it  should 
have  been  classified  under  the  same  paragraph  as  a  "white  paint  or 
pigment  containing  zinc,  but  not  containing  lead."  Paragraph  57  is 
as  follows: 

"ZlDC,  oxide  of,  and  white  paint  or  pigment  containing  zinc,  but  not  con- 
taining lead,  dry.  one  cent  per  pound;  ground  in  oil,  one  and  three-fourths 
cents  per  pound;  snlfld  of  zinc  white,  or  white  sulphide  of  zinc,  one  and  one- 
fourth  cents  pa  pound;  chloride  of  sine  and  snl^iate  of  zinc,  one  cent  per 
poond." 

The  question  before  the  board  was  one  of  fact,  namely,  was  "litho- 
phone" commercially  known  as  "sulfid  of  zinc  white,  or  white  sulphide 
of  zinc,"  on  the  24th  of  July,  1897,  and  prior  thereto? 

The  board  have  written  an  elaborate  and  carefully  considered  opin- 
ion reviewing  the  testimony  of  the  19  witnesses  examined  and  have 
reached  the  following  conclusion: 

''V^e  find  that  the  article  before  ns,  while  known  as  lithophone  or  Uthofone. 
ta  also  conunmdally  known  as  sulfld  of  zinc,  white,  and  hold  tbat  It  ts 
prop^y  asBessable  for  duty  e«  such  at  the  rate  of  1)4  cents  per  pound.** 

Additional  testimony  was  taken  in  this  covat,  but  it  only  strengthens 
the  conclusion  of  the  board. 

Xheir  finding  on  the  facts  is  not  against  the  weight  of  evidence. 
On  the  contrary,  it  is  amply  supported  by  evidence,  and  should  not 
be  disturbed,  wnhin  the  well-known  rule  so  often  followed  in  this  court 

The  decision  of  the  board  is  affirmed. 
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THB  TURQUOISBL 
(District  Court,  K.  D.  Pennaylvania.  April  0,  UMOJ 


No.  46  of  1900. 


IirjuRT  TO  Stbtbdorb— LiABiLmr  or  Ship— Crkw  Wobkins  na  Ahothu 

THAN  THE  HuiP. 

A  slilp  Is  not  liable  for  Injury  to  a  ateTedore  In  nnloadlng  tbe  abip, 
tiiroQgh  nesllgence  of  tlie  wlnchmen,  though  they  woe  membera  of  tbe 
■hfp'a  crew,  tbey  at  tb»  time  being  under  a  spedal  contract  ol  blre, 
either  for  the  consignee  or  the  head  atavedoMb 

In  Admiralty. 

Eugene  Raymond*  for  libelant. 
Horace  L.  Cheyney,  for  respondent. 

J.  B.  Mcpherson,  District  judge.  This  ts  a  suit  to  recover  dam- 
ages for  personal  injuries  suffered  by  the  libelant  while  assisting  to 
unload  the  steamship  Turquoise  in  March,  1900.  He  was  a  stevedore 
engaged  in  unloading  asphalt  from  the  hold,  and  was  hurt  by  the 
falling  of  a  heavy  iron  bucket;  the  fall  being  due,  as  he  asserts,  to 
tlie  negligence  of  one  or  both  of  the  two  winuunen  that  were  he^g 
to  hoist  and  lower.  It  is  unnecessary,  however,  to  determine  the  cor- 
rectness of  this  assertion,  because,  even  if  the  negligence  of  the  winch- 
men  be  assumed,  it  appears  clearly  that  they  were  not  the  servants  of 
the  vessel,  but  were  the  servants  either  of  the  Barrett  Manufacturing 
Company,  the  consignee  of  the  cargo,  or  of  the  head  stevedore  who 
^vas  employed  by  the  company  to  unload.  Against  which  of  these 
persons  the  libelant  shotdd  have,  proceeded  is  not  now  material,  but 
the  testimony  makes  it  plain  to  me  that  the  sldp,  at  least,  is  not  liable. 
It  is  true  that  the  winchmen  were  the  second  mate  and  a  seaman  from 
the  vessel's  crew,  but  during  the  night  when  the  accident  happened 
they  were  working  under  a  special  contract  of  hire,  either  for  the 
consigfnee  or  for  the  head  stevedore.  They  were  paid  for  their  serv- 
ices by  an  agent  of  the  consignee,  and  for  the  time  being  were  not  tbe 
servants  of  the  ship.  The  libelant  has  apparently  brought  bis  action 
against  the  wrong  person,  and  the  libd  must  therefore  be  dismissed. 
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In  re  PHIIADELPHIA  &  LEWES  TRANSP.  CO. 


<Di8trlct  Court.  E.  D.  PeunsylTania.  ApvU  8.  1002.) 


BaSXBDPTCT— CORPORATIOKt  SCBJECT  ThKRKTO— CaRRIEKS— TBADIXQ  OR  IIRR- 
CUKTILB  Pl'RSniTS. 

A  carrier  corporation  Is  not  engaged  In  trading  or  mercantile  por- 
salts,  so  as  to  bring  It  within  Bankr.  Law  189S,  snbjectinff  tberoto 
corporations  "engaged  principally  In  mauufacturlng,  trading,  prlntlDg, 
pnbllBhlng  or  mercantile  pnrsnlta."  ^ 

Motion  to  Dismiss  Petition. 

Horace  h.  Cheyncy  and  John  F.  Lewis,  for  petitioning  creditors. 
Ira  Jewell  Williams,  for  alleged  bankrupt. 

J.  B.  Mcpherson,  District  Judge.  The  petition  avers  that  the 
bankrupt  is  "a  corporation  engaged  in  the  business  of  carriage  by 
water  oi  passengers  and  goods  for  hire,  between  the  city  of  Philadelphia 
and  Lewes,  Delaware."  The  bankrupt  moves  to  dismiss,  upon  the 
ground  that  a  corporation  of  this  character  is  not  "engaged  princi[>allv 
in  manufacturing,  trading,  printing,  publishing  or  mercantile  pursuits,  * 
and  is  therefore  not  within  the  provisions  of  the  act.  It  is  apparent 
that  the  corporation  cannot  be  embraced  within  the  clause  just  quoted, 
unless  it  is  found  to  be  engaged  principally  in  "trading  or  mercantile 
pursuits,"  and  to  this  point  the  argument  has  been  addressed.  The 
construction  of  these  words  that  is  contended  for  on  behalf  of  the 
petition  makes  them  equivalent  to  "commerce"  or  "commercial  pur- 
suits," and  would  require  the  court  to  hold  that  every  other  kind  of 
corporation  engaged  in  commerce  was  also  included  within  the  act.  • 
The  railroad  and  steamship  lines  of  the  country,  the  insurance  com- 
panies, the  telephone  and  telegraph  companies,  the  express  and  trans- 
fer companies,  and  perhaps  other  corporations  having  something  to 
do  with  the  movement  of  persons  or  commodities,  would  all  be  em- 
braced within  the  words  if  they  should  be  thus  construed.  In  my  opin- 
ion, this  result  is  sufficient  to  condemn  the  proposed  construction.  I 
feel  sure  that,  if  congress  had  intended  to  subject  such  well-known 
and  important  classes  of  corporations  as  raih-oad,  steamship,  express, 
telegraph,  and  other  companies  engaged  in  commerce,  to  the  operation 
of  the  bankrupt  act,  they  would  have  been  named  directly  and  spe- 
cifically, or  else  the  act  would  have  contained  such  all-embracing  terms 
as  were  used  in  the  act  of  1867, — "all  moneyed,  business  or  commercial 
corporations  and  stock  companies."  But  to  specify  the  narrower 
classes  of  manufacttuing,  printing,  and  publishing  corporations,  and 
thetr  to  add  "trading  or  mercantile  corporations,"  indicates  to  my 
mind  that  these  latter  words  are  to  have  a  restricted  meaning,  and  are 
not  to  be  so  broadened  as  to  cover  the  whole  field  of  commerce  or 
commercial  pursuits.  See  In  re  Cameron  Town  Mut.  Fire,  Lightning 
&  Windstorm  Ins.  Co.  (D.  C.)  96  Fed.  757;  In  re  New  York  & 

«  What  persons  are  subject  to  bankruptcy  law,  see  note  on  Mattoon  Nat 
Bank  t.  Fim  Kat  Bank.  42  C.  a  A.  4 
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W.  Water  Co.  (D.  C.)  98  Fed.  711;  In  re  Elk  Park  Min-  &  Mil 
Co.  (D.  CO  loi  Fed.  422 ;  In  re  Woodside  Coal  Co.  (D.  C)  105  Fed. 
56;  In  re  Keystone  Coal  Co.  (D.  C.)  109  Fed.  872. 

The  question  is  not,  I  think,  whether  some  one  or  more  of  the  dic- 
tionary meanings  of  the  words  "trading"  or  "mercantile"  may  be 
broad  enough  to  embrace  such  a  business  as  is  done  by  the  bankrupt. 
In  the  construction  of  a  statute,  the  cfTort  must  always  be  to  determine 
in  what  sense  the  words  were  used  by  the  legislature ;  and,  while  it  is 
true  that  the  natural  and  ordinary  meaning  of  language  is  to  be 
followed,  it  may  often  happen,  as  I  think  it  has  haj^ened  in  the  pres- 
ent case,  that  a  word  may  have  several  natural  and  ordinary  meanings. 
In  that  event,  the  court  is  obliged  to  determine  by  the  help  of  other  con- 
siderations which  meaning  the  word  was  intended  to  convey.  For  the 
reasons  given,  I  do  not  believe  that  congress  intended  the  words  "trad- 
ing or  mercantile"  to  carry  the  meaning  that  is  contended  for  by  the 
petitioning  creditors,  and  accordingly  the  petition  will  be  dismissed. 


tan  InsimANCB— AcnoK  or  Polict—Suppiciicvot  of  Answkr. 

An  answer  In  an  action  on  a  life  Insurance  policy  setting  np  as  a 
defense  that  the  policy  had  lapsed  by  reason  of  the  failnre  of  the  Insoml 
to  pay  an  assessment  must  afflrmatlrely  show  that  such  asflessmeDt 
was  legally  made;  and,  where  it  does  not  appear  that  the  amount  was 
fixed  eltba  by  the  policy  or  the  eonstltntlon  or  by-lawa  of  the  cant 
pony,  fftcts  most  be  alleged  showing  that  It  was  dnly  made  by  the  board 
of  directors,  or  other  corporate  body,  pursnant  to  an  authority  conferred! 
upon  them  by  the  constitution  or  by-laws.  A  genenil  allegation  that  th« 
Insured  was  duly  notified  of  the  assessment,  and  failed  and  refused 
to  pay  It  within  ttie  time  limited,  is  Insnfflcioit  ■ 

At  Law.  Action  on  a  poli^  of  life  insurance.  On  demturer  to 
answer. 

Rowland  Evans,  for  plaintiff. 
Guilford  A.  Deitch,  for  defendant. 

BAKER,  District  Judge.  The  plaintiff  has  interposed  a  demurrer 
to  the  second,  third,  and  fourth  paragraphs  of  the  answer  of  the  de- 
fendant. The  suit  is  upon  a  certificate  or  contract  of  insurance  on 
the  life  of  John  W.  Murphy  for  the  benefit  of  his  wife,  Ann  £. 
Murphy.  The  certificate  was  executed  December  8,  1884,  and  the 
assured  died  on  July  15,  X9oa  Due  proof  of  death  was  (Hoperly 
made.  The  amended  complaint  avers  due  perfcmnance  of  all  the 
conditions  of  the  certificate  by  the  assured.  The  certificate,  a  copy 
of  which  is  made  part  of  the  amended  complaint,  provides  that : 

"In  further  consIderatloB  of  the  dues  for  expenses  to  t>e  paid  on  or  befcfl-e 
the  8tb  day  of  Decembor  In  every  year  dorlng  the  contlnoanee  of  thla  certifi- 
cate^ and  of  the  farther  payment  of  all  mortuary  ftawMmeiUs  payable  at  tiie 


If UBPHT  T.  MUTUAL  RE8BUVB  FUND  LIFB  ASfiTK. 
(Olreolt  Court  D.  Indiana.   Uarcb  19^  1802.) 
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home  <w(Bc6  of  the  aKsoclatlon,  In  the  city  of  New  Tork,  within  thirty  days 
from  the  first  week  day  of  the  mootha  of  February,  April,  Jane,  August. 
October,  and  December  of  each  and  every  year  during  the  continuance  of 
thla  certificate  (or  from  socb  other  periods  as  the  board  of  directors  may  from 
time  to  time  detnmlne),  and  withia  thirty  days  from  the  day  of  the  date 
that  etch  assessmoit  is  wdered.  the  Mntoal  Beserre  Fnnd  Life  Auoclatlon, 
from  and  after  the  deUvery  hereof,  with  a  receipt  for  the  payment  of  tiie 
first  annual  does,  signed  by  the  president,  secretary,  or  treasurer  of  the 
association,  does  hereby  rec^Te  John  W.  Murphy,  of  Indianapolis,  comity  of 
Marlon,  state  of  Indiana,  as  a  member  of  said  association." 

The  certificate  contains  no  agreement  or  statement  of  the  amount 
of  annual  dues  for  expenses,  nor  of  the  amount  of  the  bimonthly 
mortuary  assessments.  There  is  found  indorsed  upon  the  certificate, 
but  constituting  no  part  of  the  written  contract,  a  statement  that  the 
annual  dues  for  expenses  are  limited  to  $2  for  each  $1,000,  pay- 
able annually,  in  advance.  There  is  also  indorsed  thereon  an  "as- 
sessment rate  table,'-'  showing  the  rate  of  assessments  on  each  $1,000, 
commencing  with  the  age  of  15  years,  and  ending  with  the  age  of  65 
years.  The  answer  consists  of  a  general  denial,  and  of  three  special 
parag^raphs  in  confession  and  avoidance.  The  second  para^aph  ad- 
mits the  execution  of  the  certificate  of  insurance,  and  that  it  was  is- 
sued to  the  plaintiff's  husband,  and  it  further  avers : 

"That  the  coDJBlderation  for  said  policy  was  the  application  for  member- 
ebip.  the  admission  fee  paid,  and  dues  for  expenses  to  be  paid  on  or  before 
the  8th  day  of  December  in  every  year  during  the  continuance  of  said  p(^lcy, 
and  of  the  further  payment  of  all  mortuary  assessments  payable  at  the 
home  office  of  the  defendant.  In  the  city  of  New  York,  within  thirty  days 
from  the  first  week  day  of  the  months  of  February,  April,  June,  August, 
October,  and  December  of  each  and  every  year  daring  the  continuance  of 
said  policy.  A  copy  of  said  certificate  is  filed  with  the  amended  complaint 
herein,  and  Is  hereby  referred  to,  and  made  a  part  of  thte  answer.  The  de- 
fendant says  that  the  said  John  W.  Mnrpby  was  duly  notified,  by  notice  dated 
tbe  Ist  day  of  April,  1898,  that  an  assessment  was  made  on  him  In  the  sum 
of  9141.90,  and  that  the  same  was  to  be  paid  within,  thirty  days  from  said 
date,  in  accordance  with  the  conditions  of  said  policy.  The  defendant  says 
that  the  said  John  W.  Murphy  neglected,  failed,  and  refused  to  pay  said 
assessment  call,  or  any  part  thereof,  within  said  thirty  days  from  said  1st- 
day  of  April,  1898,  or  at  any  time  thereafter,  and  that  the  same  was  never 
paid  by  the  said  John  W.  Hnrphy,  or  by  any  one  acting  for  or  on  bis  behalf, 
or  for  or  on  behalf  of  the  plaintiff  herein.  Defendant  further  says  that  after 
tbe  said  thirty  days  had  elapsed  from  the  said  first  day  of  April,  1896,  the 
defendant  notified  the  said  John  W,  Murphy  that  said  policy  might  be  rein- 
stated and  put  In  full  force  and  effect  upon  the  payment  of  said  assessment 
but  that  said  John  W.  Murphy  neglected,  failed,  and  refused  to  rtinstate  said 
poUcy  or  to  pay  said  asseasment." 

It  is  a  fundamental  rule  in  the  law  of  insurance  that  a  policy  shall 
be  construed  most  strongly  against  the  insurer,  and  liberally  in  favor 
of  the  assured.  ■  Such  a  constniction  is  manifestly  just.  The  condi- 
tions embodied  in  modem  policies  are  carefully  prepared  for  the  in- 
surance companies  by  counsel  learned  in  the  law,  and  it  is  plainly 
right  that  every  doubt  should  be  resolved  against  those  who  have 
caused  the  doubt.  The  policy  does  not  fix  the  amount  of  the  bi- 
monthly mortuary  assessments.  Nor  is  there  anything  contained 
therein  from  which  the  assured  can  determine  the  amount  of  any  such 
^sessment.  There  are  but  three  conceivable  ways  in  which  the 
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amount  of  such  assessments  can  be  fixed  and  determined,  namely: 
(i)  By  an  agreement  as  to  the  amount,  stated  in  the  policy ;  or  (2) 
oy  the  amount  of  such  assessments  being  fixed  in  the  constitution 
or  by-laws  of  the  association;  or  (3)  by  an  assessment  duly  made  by 
the  board  of  directors  of  the  association  pursuant  to  authority  con- 
ferred on  such  board  by  the  constitution  or  by-laws.  The  certificate 
does  not  fix  the  assessment.  The  table  of  rates  of  assessment  con- 
stitutes no  part  of  the  certificate.  And  if  it  did,  it  would  show  that 
the  assessment  mentioned  in  this  paragraph  of  answer  was  wholly 
unauthorized.  It  is  not  alleged  that  the  amount  of  the  assessment 
which  the  assured  was  required  to  pay  was  fixed  either  by  the  con- 
stitution or  by-laws.  Hence  no  authority  is  shown,  either  in  the  cer- 
tificate or  in  the  constitution  or  by-laws,  authorizing  the  assessment 
of  $141.90  upon  the  assured.  If  the  assessment  was  a  lawful  one, 
it  must  be  because  it  was  authorized  by  the  constitution  and  by-laws, 
and  because  the  same  was  duly  made  by  the  board  of  directors  ot 
other  corporate  body  pursuant  to  an  authority  conferred  upon  them 
by  such  constitution  and  by-laws.  The  answer  wholly  fails  to  allege 
how,  in  what  manner,  or  by  what  authority  the  assessment  of  which 
the  assured  was  notified  was  made.  It  does  not  even  allege  that  it 
was  duly  made.  The  defendant  must,  by  avoinent  and  proof,  show 
that  the  assessment  of  $141.90  was  lawfully  made  by  s^me  competent 
body  authorized  thereto,  pursuant  to  an  authority  which  was  binding 
at  the  time  upon  the  assured.  The  rule  is  well  stated  in  2  Joyce, 
Ins.  §  1310: 

"The  act  of  making  an  asseBsment  is  a  ministerial,  and  not  a  judicial,  one. 
Therefore  no  presumption  can  arise  in  favor  of  the  regularity  or  legality 
of  aasessments;  and  It  Is  an  aflSrmatlTe  matter,  both  of  pleading  and  eri- 
dence.  necessary  to  eatablisb  a  forfeitnre  f<n>  ntmpayment  of  an  aasesameot 
that  the  assessment  should  appear  to  Iiave  been  made  In  the  manner,  modft 
and  in  ctrnformlty  with  the  authority  glvoi,  and  tm  a  proper  pnrpoM  A 
general  allegation  that  It  was  duly  made  Is  Insnlflclent" 

There  is  no  direct  averment  that  an  assessment  was  made  upon 
the  assured.  It  is  simply  stated  that  he  was  notified  on  the  ist  day 
of  April,  1898,  that  an  assessment  was  made  upon  him  for  the  sum 
of  $141.90;  but  when,  by  whom,  for  what  purpose,  and  under  what 
authority,  is  not  shown  by  this  paragraph  of  the  answer.  Forfeitures 
are -not  favorites  of  the  law,  and  whoever  seeks  to  make  out  a  case 
of  forfeiture  must  do  so  by  pleading  every  essential  fact  with  cer- 
tainty and  precision.  This  paragraph  of  answer  is  fatally  defective. 
The  same  reasons  apply  with  equal  force  to  the  third  and  fourth 
paragraphs  of  answer,  and  each  must  be  held  insufficient. 

The  demurrer  to  the  second,  third,  and  fourth  para^^phs  of  an- 
swer is  sustained,  and  the  defendant  is  given  an  exception.  The  de- 
fendant has  leave,  if  so  advised,  to  ameiM  these  paragxaphs  of  answer 
within  15  days. 
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XBOllAS  ft  SONS  CO.  t.  ELECTBIO  PORCELAIN  00.  et  aL 
(Gircait  Court,  D.  New  Jersey.  M&rch  12.  1902J 
No.  190. 

PATmra— ISTBBLOCUTORT  DBCBBB  rOR  iRPRtNOKMBHT— HoTIOn  TOR  MODITIOA- 

noH. 

An  interlocutory  decree  having  been  entned,  sastalDlng  the  validity 
of  a  patent  and  directing  Oie  defendant  to  account,  a  motion  to  modify 
Ura  decree,  bo  as  to  obtain  a  decision  whether  a  special  article  made  1^ 
the  defendant  Infringes,  will  be  refused  where  tiiat  questloa  was  not 
raised  by  the  pleading  or  made  the  subject  of  iwoof.  It  Is  not  tb» 
province  of  the  court  to  advise  a  defendant  what  he  can  or  wbat  be 
cannot  do,  under  such  a  decree,  to  avoid  being  charged  with  cont^pt, 
nor  to  determine  In  advance  on  motion  questions  which  may  sutwe- 
qsently  arise  befbre  the  master  in  the  accounting. 

In  Equity.   On  motion  to  vacate  and  modify  interlocutory  decree, 

H.  P.  Denison,  for  the  motion. 
Hidiert  Howson,  opposed. 

ARCHBALD,  District  Judge  (orally).*  There  is  no  donbt  in  my 
mind  as  to  my  authority  on  a  proper  occasion  to  modify  an  interlocu- 
tory decree  such  as  has  been  entered  in  this  case,  but  I  am  not  -moved 
to  do  so  by  the  affidavits  and  exhibits  which  have  been  laid  before 
me.  The  question  now  sought  to  be  raised  is  not  one  that  was 
made  by  the  pleading  or  evidence  upon  which  the  case  was  pre- 
viously  disposed  of.  iii  Fed.  923.  It  was  touched  upon,  it  is  true, 
at  the  final  hearing,  where  it  was  suggested  by  counsel  for  the  defend- 
ants that  some  of  the  insulators  which  he  there  produced  were  not  of 
an  infringing  character,  because  they  had  been  -made  by  dipping 
the  shells  into  glaze,  and  were  fastened  together  in  that  way,  and  not 
by  pouring  extra  glaze  between  them.  But  this  was  at  the  very  close 
af  the  argument,  and  counsel  for  the  plaintiff  protested  against  their 
being  considered  because  they  had  not  been  offered  in  evidence  be- 
fore the  examiner,  and  were  entirely  outside  of  the  case  as  it  had 
been  made  up,  giving  notice  also  that  in  case  the  patent  was  sus- 
tained they  would  be  regarded  as  an  infringement. 

The  onlpr  question  at  the  hearing  was  with  regard  to  the  validity 
of  the  plaintiff's  patent,  the  insulators  manufactured  by  the  defend- 
ants bemg  conceded  to  be  an  infringement.  What  I  am  really  now 
asked  to  do  therefore  is  to  dispose  of  something  brought  into  the 
case  anew,  entirely  outside  -of  any  issue  made  or  evidence  offered 
leading  up  to  the  final  disposition  of  it.  The  defendants'  counsel  is, 
no  doubt,  acting  in  entire  good  faith,  and  confesses  to  have  two  pur- 
poses in  view — -First,  to  avoid  any  possible  proceedings  for  contempt, 
he  having  advised  his  client  that  the  character  of  t^  insulator  that 
he  ps^duces  here  to-day  does  not  infringe  the  plaintifTs  patent  ac- 
cording to  his  understanding  of  the  opinion  of  the  court  vtpon  the 
subject;  and,  second,  to  meet  the  same  questton  which  is  lutely  to 
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come  Up  before  the  master  if  the  case  goes  to  an  accounting.  The 
motion  to  modify  is  made  on  the  authority  of  a  case  in  the  Ninth 
circuit  (Bowers  v.  Reclamation  Co.  [C.  C]  99  Fed.  745),  which  I 
have  examined  in  a  general  way,  but  not  critically.  My  remembrance 
is  that  the  use  now  made  of  it  is  based,  not  upon  anything  directly 
decided,,  but  upon  an  incidental  remark  advanced  by  the  court  by  ¥ray 
of  argument.  Speaking  of  the  want  of  good  faith  on  the  part  of  the 
defendant,  as  evidence  of  it,  it  is  said  that  he  went  ahead  and  took 
the  chances  of  infringing,  acting  upon  the  advice  of  counsel,  without 
obtaining,  as  he  might  have  done,  the  opinion  of  the  court  by  an 
application  for  a  modification  of  the  decree  which  had  been  entered; 
that  is  to  say,  the  court  assumed,  without  really  deciding  it,  that  there 
could  properly  be  a  modification  of  the  decree  in  that  way.  How 
far  this  view  of  the  practice  is  called  in  question  by  the  cases  which 
have  been  cited  in  this  circuit  (Edison  Electric  Light  Co.  v.  West- 
inghouse  Electric  &  Mfg.  Co.  [C.  C]  54  Fed.  504;  Sprague  Elec- 
tric R.  &  Motor  Co.  V.  Steele  Motor  Co.  [C.  C.]  105  Fed.  959)  I 
will  not  undertake  to  say.  A  serious  objection  to  it  is  that  it  prac- 
tically makes  the  court  advise  the  defendant  what  he  can  and  what 
he  cannot  do,  and  that  is  exactly  what  defendant's  counsel  frankly 
says  he  desires  in  the  present  instance.  He  wants  the  conrt  to  teO 
in  advance  what  the  defendant  has  a  right  to  do.  The  courts  are 
established  to  decide  cases,  and  not  to  advise  parties.  That  is  a  mat- 
ter for  counsel,  which  courts  cannot  assume  without  entirely  re- 
versing the  established  order.  They  can  only  pass  upon  such  mat- 
ters as  are  brought  before  them  in  a  due  and  regular  way,  and  can- 
not antidpate. 

So  for  as  any  charge  of  contempt  which  may  hereafter  be  made 
in  the  present  case  is  concerned,  I  shall  have  to  meet  it  when  it  comts 
up,  and  in  the  way  it  comes  up ;  and,  with  regard  to  the  accounting 
before  the  master  which  has  been  ordered,  all  questions  that  pertain 
thereto  must,  in  the  first  instance,  be  disposed  of  by  him,  acting  om 
his  own  views,  and  to  that  time  and  place  they  must  for  the  present 
be  relegated.  It  is  true  there  is  a  method  by  which  questions  which 
arise  can  be  certified  by  the  master  to  the  court  for  determination, 
but  that  is  resorted  to  only  after  due  proceedings  have  been  taken 
and  the  issues  fully  developed,  which  differs  very  much  from  such 
ex  parte  affidavits  and  exhibits  as  are  now  brought  forward. 

It  is  evident  from  these  observations,  which  are  necessarily  hasty, 
that  I  am  not  inclined  to  sustain  this  motion,  and  I  will  overrule  it. 
leaving  the  defendant  to  take  such  action  with  regard  to  these  insu- 
lators as  he  may  be  advised  by  counsel  is  proper,  for  which  he  must 
assume  the  responsibility,  without  calling  upon  the  court  for  guidance. 
Did  I  attempt  to  tell  him  now  that  a  certain  line  of  action  was  open 
to  him,  I  might  be  compelled,  when  both  sides  have  been  fully  heard, 
to  take  the  contrary  view,  which  would  lead  to  considerable  embar- 
rassment. 

The  motion  to  vacate  and  modify  the  interlocutory  decree  is  dis- 
missed. 
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THE  MAJOR  BARRETT. 


(District  Court,  B.  D.  PeDnsylvanla.   March  22,  1002:) 


No.  72. 


1  GoZXISIon— OVBRTAEINO  YeSSBL— DUTT  TO  GETB  SiQHALS. 

It  Is  the  duty  of  an  OTertaklng  Tessel  to  see  to  It  that  she  doM 
not  come  so  Dear  the  overtaken  vessel  as  to  cause  danger  of  collision; 
and.  If  she  does  come  within  the  line  of  danger.  It  Is  her  dntr  to  warn 
the  other  vessd  bj  signals,  whether  she  Intends  to  pus  or  not 


A  steamship  which  overtook,  ran  down,  and  sank  a  small  tng  In  the 
Schnjikill  river  In  the  daytime,  and  witbolt  giving  any  signal  of  her 
approach,  was  In  fault,  and  ts  liable  for  the  damages.  In  the  absence  of 
erldenee  clearly  showing  that  the  collision  was  caused  by  some  fault 
of  the  tag. 

In  Admiralty.    Suit  for  collision. 

J.  Warren  Coulston  and  Alfred  Driver,  for  the  Fleetwing. 
John  G.  Johnson,  Horace  L.  Cheyney,  and  John  F.  Lewis,  for  the 
Major  Barrett. 

J.  B.  McPHERSON,  District  Judge.  This  is  an  action  for  a  col- 
lision that  took  place  in  the  Schuylkill  river  on  October  2,  1900.  The 
injury  occurred  about  5  o'clock  in  the  afternoon ;  the  tide  being  about 
half  flood,  and  the  cfay  clear,  with  little  or  no  wind.  The  Fleetwing 
— small  wooden  vessel,  47  feet  long,  13  feet  wide,  drawing  about  4^4 
feet  of  water — had  come  down  the  Delaware  river,  had  turned  into 
the  mouth  of  the  Schuylkill,  and  was  proceeding  up  the  eastern  side 
of  the  channel.  The  Major  Barrett — a  steamship  185  feet  long,  35 
feet  wide,  drawing  13  feet  of  water — had  come  up  the  Delaware  river, 
and  turned  into  the  Schuylkill,  two  or  three  hundred  'yards  astern 
of  the  tug.  The  Fleetwing  was  proceeding  at  her  full  speed,  which 
was  about  seven  miles  an  hour,  and  I  think  the  evidence  shows  that, 
while  the  Major  Barrett  may  not  have  been  going  at  her  full  speed, 
she  was  nevertheless  going  faster  than  the  tug.  She  certainly  over- 
took the  tug  before  either  vessel  had  gone  far  from  the  mouth  of 
the  river,  struck  her  a  blow  upon  her  port  quarter  near  the  stern, 
turned  her  over,  and  sank  her,  drowning  two  of  the  crew.  The  Major 
Barrett  ^ve  no  signals  whatever,  because,  as  she  argues,  she  had 
no  intention  of  passing  the  tug,  and  therefore  was  under  no  obliga- 
tion to  give  the  signals  required  by  the  inland  regulations.  Whether 
or  not  she  was  bound  to  give  the  passing  signal  in  the  absence  of 
an  intention  to  pass,  does  not  seem  to  me  to  be  important  to  decide, 
for  the  evidence  makes  it  abundantly  clear  that  the  steamship  had 
come  dangerously  near  the  tug;  and,  under  such  circumstances,  I 
think  she  was  clearly  at  fault  for  having  failed  to  give  some  signal 
^hat  would  have  ma!de  her  presence  known,  so  that  the  tug  might 
have  been  distinctly  notified  that  the  steamship  was  in  die  immediate 
neighborhood.   As  the  steamship  was  the  overtaking  vessel,  it  was 
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her  business  to  see  to  it  that  she  did  not  come  so  near  the  tug  as  to 
make  a  collision  probable,  or,  if  she  did  approach  within  the  line  of 
danger,  to  give  the  tug  such  signals  as  would  warn  her  that  the 
steamship  was  at  hand,  and  thus  require  her  to  be  as  vigilant  as  the 
circumstances  called  for.  It  seems  to  me  that  the  case  is  on  all  fours 
with  the  decision  of  Judge  Benedict  in  The  Osceola  (D.  C.)  30  Fed. 
383.  I  quote  his  opinion,  substituting  the  names  of  the  vessels  in- 
volved in  this  suit : 

"If,  as  the  libelants  contend,  the  Fleetwing  made  do  sheer,  the  liability 
of  the  Majw  Barrett  is  clear.  If,  on  the  other  hand,  the  Fleetwlng  did 
shew,  still  l^e  Major  Barrett  was  in  ftmlt;  for  she  wan  the  orortakJng  vcBBd. 
and  approached  dangerousl7  near  to  tiie  Fleetwlng  wltbont  gMng  tbe 
naU  required  by  the  inspectors*  rules.  Had  the  signal  been  given,  or  hid 
It  been  proved  that  the  Fle^wing  had  been  otherwise  informed  of  13ie  posi- 
tion of  the  Major  Barrettr  the  Fleetwlng  would  have  been  In  fault  for 
changing  her  course  when  she  did;  bat  in  the  absoice  of  such  signal  or 
such  knowledge,  her  change  was  not  a  fault" 

I  do  not  think  the  evidence  establishes  satisbctorily  that  the  tug 
did  make  a  sudden  sheer  to  port,  as  is  claimed  by  the  respondent. 
That  she  changed  her  course  slightly  to  the  westward  may  be  true, 
but  I  am  satisfied  that,  under  the  circumstances,  she  was  not  in  bult, 
even  if  a  change  in  some  degree  was  made. 

The  libelant  is  entitled  to  a  decree,  and  upon  the  i»'oper  applica- 
tion a  commissioner  will  be  appointed  to  assess  the  damages. 


TOWAQK— VaLIDITT  OP  CONTRACT— SEnTICBB  IN  THB  NaTORB  OF  8AI.VASB. 

An  agreement  fixing  the  price  to  be  paid  for  towing  a  vessel  into  port 
will  not  be  set  aside  as  exorbitant,  although  the  price  Is  considerably 
In  excess  of  customary  towage  rates,  where,  owing  to  the  perilous  slta- 
etlon  of  the  tow,  which  was  unable  to  make  headwar  against  the  seas, 
and  the  fact  that  tliere  was  no  other  tug  In  the  vicinity  which  could 
have  rendered  assistance,  tlie  service  was  in  the  nature  of  a  salvage. 

In  Admiralty.    Suit  to  recover  on  a  contract  for  towage  services. 

Horace  L.  Cheyney  and  John  F.  Lewis,  for  the  Atkins  Hughes. 
Thomas  Learning,  for  the  Alsenborn. 

J.  B.  McPHERSON,  District  Judge.  This  suit  is  brought  to  re- 
cover the  sum  of  $600,  which  the  master  of  the  steamship  Alsenborn 
agreed  to  pay  for  the  services  of  the  tug  Atkins  Hughes  in  towing 
the  steamship  from  a  point  upon  the  Atlantic  Ocean,  several  miles 
north  of  the  Capes  of  the  Delaware,  to  the  city  of  Philadelphia.  The 
service  was  performed  on  February  7,  1901,  when  ice  in  considerable 
quantity  was  running  down  the  river,  and  at  some  places  interfered 
a  good  deal  with  navigation.   The  Alsenborn  was  coming  down  the 
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coast,  bound  for  the  port  of  Philadelphia.  Her  precise  dimensions 
do  not  appear  in  the  evidence,  but  it  is  manifest  that  she  was  not  a 
large  ship.  She  was  high  out  of  the  water,  drawing  a  foot  or  two 
formaAf  and  about  seven  feet  aft,  and  was  carrying  very  little,  if 
any,  cargo.  She  encountered  a  high  wind  from  the  northwest  on 
the  night  of  February  6th,  and  was  obliged  to  anchor  in  order  to 
avoid  being  blown  out  to  sea.  Her  engines  were  not  powerful  enough 
to  enable  her  to  keep  up  to  the  wind.  On  the  morning  of  February 
7th  she  lost  her  ground  tackle,  and  the  wind  was  carrying  her  steadily 
away  from  the  land  and  from  the  mouth  of  the  river.  It  is  conceded 
that»  if  her  movement  seaward- had  not  been  stopped,  she  would 
speedily  have  been  in  great  danger,  perhaps  of  being  overttnned, 
but  certainly  of  being  injured,  and  probably  wrecked,  by  the  violence 
of  the  wind  and  waves.  In  this  situation  s^e  signaled  to  the  tug, 
which  is  a  large,  powerful,  sea-going  vessel,  and  was  cruising  about 
looking  for  ships  to  tow  up  the  river,  to  come  and  give  her  aid.  The 
tug  responded,  and  when  she  came  within  hailing  distance  of  the 
steamship  the  captains  of  the  respective  vessels  began  to  bar^in. 
The  Alsenbom  desired  to  be  towed  to  Philadelphia,  and  offered  $ioo 
for  the  service.  The  captain  of  the  tug  asked  $6oo,  and  this  sum 
was  finally  accepted,  after  the  steamship  had  offered  $500  and  this 
offer  had  been  refused.  By  the  agreement  the  tug  was  to  furnish 
the  hawser.  The  service  was  performed,  the  Alsenbom  assisting  by 
the  use  of  her  own  steam;  and  the  voyage  lasted  about  15  or  16 
hotu^,  which  is  the  usual  time  required  for  towing  from  the  break- 
water to  the  city.  At  one  place  in  the  river  the  vessels  were  fast 
in  the  ice  for  some  time,  and,  in  consequence  of  the  injury,  to  the 
hawser  done  by  the  ice,  a  loss  was  thereby  inflicted  upon  the  tug  of 
about  $100.  After  the  steamship  came  to  her  dock,  her  master  ap- 
proved a  bill  for  the  sura  agreed  upon,  but  payment  was  afterward 
refused  upon  the  ground  that  the  amount  charged  was  exorbitant, 
and  that  the  agreement  was  made  under  circumstances  which  left 
the  steamship  no  choice.  This  is  the  only  question  for  determination, 
and  upon  this  point  my  conclusion  is  in  favor  of  the  libelant.  Un- 
doubtedly, if  the  service  is  to  be  regarded  as  no  more  than  ordinary 
towage,  the  sum  is  much  too  large;  for,  while  there  appear  to  be 
no  est^lished  rates  for  towage  in  the  Delaware  river  durmg  the  win- 
ter months,  enough  has  been  proved  concerning  the  amounts  usually 
paid  for  towing  to  enable  the  court  to  say  that,  for  an  ordinary  tow, 
$600  would  be  much  in  excess  of  the  proper  sum,  even  in  the'  month 
of  February.  But  when  the  danger  to  which  the  Alsenborn  was  ex- 
posed is  taken  into  account,  and  the  further  facts  that  there  was  no 
other  tug  in  the  neighborhood  by  whom  assistance  could  be  rendered ; 
that,  even  if  she  had  been  able  to  enter  the  Delaware,  she  had  so 
little  power  that  she  could  not  have  proceeded  to  Philadelphia  under 
her  own  steam  alone;  and  that  the  tug  has  suffered  a  loss  of  $100 
in  performing  the  service  by  reason  of  the  injury  to  her  hawser, — I 
think  that  the  sum  of  $600  is  not  too  large  for  the  work  that  was 
done.  The  service  may  not  have  been  technically  salvage,  but  it  cer- 
tainly approached  it  closely,  and  I  am  clearly  of  opinion  that  the  peril- 
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ous  situation  of  the  steamship  is  proper  to  be  considered  In  dedding^ 
what  compensation  should  be  paid  to  the  tug:  The  Elfrida,  172  U. 
S.  186,  19  Sup.  Ct.  146,  43  L,  Ed.  413. 

A  decree  will  therefore  be  entered  in  favor  of  the  libelant  for  $600, 
with  interest  and  costs. 


PAOIFIG  STATES  SAV.,  UOAS  ft  BUILDING  00.     OTtEEN  et  iL 


Building  and  Loah  ABBOCUTiom— Contract  vrrH  Bobkowibo  Stookholveb— 

By  a  contract  between  a  bnlldlng  and  loan  assodatlon  and  a  Btock- 
holder  the  latter  sold,  assigned,  and  transferred  tbe  110  shares  of  stock 
owned  by  her,  of  th(  par  value  of  $100  each,  and  which  she  obtained 
•t  the  same  ^me,  to  the  asnoclatlon,  atwdotely,  In  consideration  of  Its 
adTaucement  to  her  of  $S,CK)0,  "by  way  of  anticipation  of  the  Talne  at 
their  maturity"  of  the  110  shares.  It  was  further  provided  that  $5,500. 
being  the  par  valne  of  66  shares,  was  given  to  the  association  as  a 
premium.  Tbe  bond  required  the  borrower  to  repay  the  loan  within 
7  yeara,  together  with  Interest,  and  the  full  amount  of  the  prraihnn. 
provided  the  stock  bad  at  tbe  time  matured  and  become  worth  psr, 
and,  If  not  so  much  of  the  premium  as  bad  thai  been  earned,  or,  hi 
default  of  such  payment,  to  keep  np  tbe  dues  on  the  110  shares  antfl 
they  matured,  In  addition  to  the  paymrat  of  Interest  fields  that  tbe 
transaction  was  merely  one  of  loan,  the  borrower  retaining  no  interest 
as  a  stockholder  in  any  case,  and  that  since  the  association  would 
receive.  In  case  the  stock  was  paid  ont  until  It  reached  par  value,  as 
contemplated,  double  the  amouut  loaned,  besides  Interest  thereon,  tbe 
contract  was  unconscionable,  and  would  not  be  enforced  by  a  court 
of  equity  by  a  foreclosure  of  the  mortage  given  to  secure  It  iw  the 
sum  claimed  to  be  due  thereimdw,  amonntlnK  to  $2,600,  after  flie  bor- 
rower had  paid  to  tbe  association  a  sum  exceeding  tbe  amount  borrowed, 
wltb  Interest 

In  Equity.    Suit  to  foreclose  mortgage.   On  demurrer  to  bilL 

G.  W.  Baker  and  G.  W.  Allen,  for  plaintiff. 
Lionel  R.  Webster,  for  defendants. 

BELLINGER,  District  Judge.  This  is  a  suit  to  recover  $2,594.90, 
and  to  foreclose  a  real  estate  mortgage  given,  as  is  alleged,  to  se- 
cure said  sum.  The  complaint  alleges,  in  effect,  that  on  February 
23,  1893,  the  defendant  Lizzie  A.  Green  was  the  owner  of  iio  shares 
of  the  .capital  stock  o*  plaintiff,  of  the  par  value  of  $100  per  share, 
for  which  she  agreed  to  pay  60  cents  per  month  per  share,  or  $66 
per  month,  until  said  shares,  "by  said  payments  and-  the  accumula- 
tions allotted  to  the  same  by  reason  of  profits  earned,  would  become 
matured,  and  of  the  par  value  of  $100  each that  on  the  same  day 
said  defendant  applied  for  a  loan  of  $5,500,  and  accompanied  such 
application  with  a  bid  for  the  loan,  which  bid  was  as  follows: 

"Amount  of  money  desired  as  loan,  ^,S00.  Applied  for  Feb'y  2SFd,  ^93. 
I  hereby  agree  to  hold  110  shares  of  stock  in  the  Pacific  States  Savings.  Loan 
and  Building  Co.,  and  to  continue  payments  of  installments  on  said  stock 
ontfl  the  same  shall  mature,  or  nntli  the  loan  Is  otherwise  paid.  I  also  here- 
by agree  to  pay  said  company  a  bonus  of  fifty-five  sbaree  of  the  stock  above 
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referred  to,  u  a  consldentloii  for  tbe  loan  d  VSfiOO  aivlled  for.  Usaie  A. 
Green  [Slsnaton  of  applicant].  February  2Srd.  1883.  Witness:  I.  C. 
Ulcka." 

— ^That  the  plaintiff  company,  upon  or  prior  to  March  lOth,  accepted 
said  bid,  and  agreed  to  loan  Lizzie  A.  Green  the  sum  of  $5,500  in 
accordance  with  the  terms  and  conditions  mentioned,  and  according 
to  the  terms  and  conditions  of  a  certain  indenture  of. bond  which  was, 
on  the  15th  of  March,  1893,  executed  by  Lizzie  A.  Green  and  James 
W.  Green,  her  husband,  a  copy  of  which  is  made  a  part  of  the  com- 
plaint. This  bond  was  secured  by  a  mortgage  upon  certain  real  es- 
tate, represented  in  the  application  for  the  loan  to  be  of  the  cash 
value,  with  improvements,  of  $i2/)00.  The  bond  recites  that  where- 
as the  company  only  loans  its  money  to  its  stockholders,  and  only  in 
proportion  to  the  amount  of  stock  held  by  such  stockholders,  and 
that  whereas  Lizzie  A.  Green  is  the  owner  of  lio  shares,  and  has  bid 
the  sum  of  $5,500,  being  the  par  value  of  55  shares  of  said  stock, 
"as  and  for  a  premium  for  the  advancement  by  said  company  of  $5,500 
by  way  of  anticipation  of  the  value  at  their  maturity  of  1x0  sluu^»  of 
the  capital  stock  of  said  company  now  owned  by  said  Lizzie  A.  Green, 
and  whereas  the  said  company,  in  considreiation  of  said  premises,  and 
by  way  of  said  anticipation,  has  this  daji  advanced  to  said  Lizzie  A. 
Green  and  James  W.  Green  $5,500,  now,  therefore,"  etc  Then  fol- 
lows the  obligation  of  the  bond,  which  will  be  referred  to  later. 

From  what  is  stated  so  far,  it  appears  that  the  transaction  was  cme 
of  loan,  and  that  the  stock  subscription  was  merely  a  mode  adopted 
by  the  parties  of  making  the  loan.  According  to  the  recital  in  the 
bond,  the  $5,500  loaned  was  an  "advancement"  by  the  company  in 
anticipation  of  the  value  at  their  maturity  of  the  110  shares  of  stock 
subscribed  for  by  Lizzie  A.  Green.  In  other  words,  the  110  shares 
of  matured  stock  were  valued  at  $5,500,  and  by  way  of  anticipation 
of  such  value  there  was  an  "advancement"  of  that  sum.  One-half 
of  the  110  shares  of  stock  were,  as  a  part  of  the  transaction  by  which 
they  were  acquired,  given  back  to  the  company  as  a  "bonus"  for  the 
loan  or  advancement.  The  remaining  55  shares  are  treated  as  pledged 
to  the  company,  but  by  the  terms  of  the  bond  executed  on  March 
loth  the  entire  1 10  shares  were  "sold,  ass^ed,  transferred,  and  set 
over*'  to  the  company  absolutely,  no  right  or  interest  whatever  re- 
maining in  the  subscriber.  This  is  in  keeping  with  the  theory  of  an 
"advancement"  by  the  company  of  the  value  of  the  110  shares  at  their 
maturity,  but  if  the  defendant  is  obligated  to  pay  the  $66  per  month 
until  the  no  shares  become,  by  such  payments  and  earnings,  fully 
paid,  and  of  the  par  value  of  $100  per  share,  together  with  interest 
on  such  loait  or  advancement,  the  contract  becomes  one  of  unusual 
hardship,  and  such  as  a  court  of  equity  will  not  enforce. 

The  obligation  of  the  bond  is  that  the  Greens  are  to  pay,  on  or 
before  seven  years,  the  sum  of  $5,500  and  the  full  amount  of  the 
premium,  if  said  no  shares  shall  have  matured  and  become  worth 
par,  or,  in  case  said  stock  has  not  matured,  then  so  much  of  said 
premium  as  may  have  been  earned  at  the  time  the  whole  of  the  sum 
advanced  is  repaid,  together  with  interest,  etc.,  or,  in  default  of  such 
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payment,  then  the  alternative  is  to  pay  the  $66  each  month,  "as  and 
for  the  monthly  dues  on  said  one  huncked  and  ten  shares,  now  owned 
by  said  Lizzie  A.  Green,  and  by  her  hereby  sold,  assigned,  transferred, 
and  set  over  to  said  company,"  together  with  $27.50  each  month 
as  interest,  and  also  all  fines  and  charges  until  said  stock  becomes 
fully  paid  in  and  of  the  par  value  of  $100  per  share,  and  shall  then 
surrender  said  stock  to  the  company.  If  by  the  word  "premium" 
in  the  provision  in  this  bond  requiring  the  Greens  to  pay  the  sum 
of  $5»500  and  the  full  amount  of  the  premium,  if  the  said  no  shares 
shall  have  matured  and  become  worth  par,  or  in  case  said  stock  has 
not  matured,  then  so  much  of  said  premium  as  may  have  been  earned 
at  the  time  the  whole  of  the  advance  is  repaid,  is  meant  the  par  value 
of  the  55  shares  bid  as  a  bonus,  or  the  amount  of  the  installments 
paid  at  the  time  the  loan  is  repaid,  the  stock  not  having  matured, 
it  results  that,  if  the  stock  has  matured,  the  full  value  of  $5,500  is 
required  to  be  paid  as  a  premium  in  addition  to  the  repayment  of  the 
sum  of  $5,500  loaned  or  advanced,  or,  if  the  stock  has  not  matured, 
then  whatever  has  been  paid  in  installments  on  account  of  this  stock 
must  go  to  the  company  in  addition  to  the  repayment  of  the  money 
loaned  and  interest.  The^Jther  alternative  of  the  bond  is  the  pay- 
ment of  the  monthly  installments,  together  with  interest  installments, 
until  the  entire  no  shares  are  matured,  or  are  of  par  value,  and  the 
surrender  of  the  ixo  shares  to  the  company.  Between  these  alterna- 
tives, there  is  no  choice.  In  either  case  the  company  will  receive 
double  the  amount  advanced. 

The  proviso  in  the  bond  by  which,  upon  a  six  months'  default  in 
the  payment  of  installments,  the  company  may  elect  to  declare  the 
loan  and  the  premiums  then  earned  due,  and  recover  the  same,  less 
the  withdrawal  value  of  said  no  shares,  allows  nothing  to  the  bor- 
rower for  the  withdrawal  value  of  the  ixo  shares  above  the  debt. 
This  is  consistent  with  the  recital  in  the  bond  that  the  $5,500  was 
an  advancement  by  the  company  by  way  of  anticipation  of  the  value 
at  their  maturity  of  no  shares  of  the  capital  stock  owned  by  Lizzie 
A.  Green.  This  recital,  as  well  as  the  condition  in  the  bid  by  which 
the  defendant  borrower  agreed  to  hold  no  shares  and  to  continue 
payments  of  installments  thereon  until  the  same  shall  mature,  or  until 
the  loan  is  otherwise  paid,  shows  that  all  installments  paid  on  the 
no  shares  were  so  much  paid  on  the  loan,  or  on  account  of  it.  If 
the  loan  was  "otherwise  paid"  the  obligation  to  pay  installments 
ceased.  It  was  not  intended  that  the  loan  would  be  otherwise  paid." 
and  yet  this  phrase  is  cumulative  of  what  is  plain  enough  without 
it, — that  the  stock  subscription  and  holding  and  the  pa3rmcnts  to  be 
made  nominally  on  that  account  were  merely  the  means  of  repaying 
the  loan  and  of  securing  an  unconscionable  bonus  besides.  In  this 
connection  consider  this  allegation  in  the  complaint:  That  there- 
upon, upon  the  execution  of  the  bond  by  Lizzie  A.  Green  and  her 
husbandf  the  said  plaintiff  advanced  to  said  Lizzie  A.  Green  the 
said  sum  of  $5,500,  "which  was  to  be  repaid  by  the  maturing  of  the 
shares  which  she  held  in  said  plaintiff  corporation  by  making  the 
monthly  payments  thereon  as  specified  in  her  said  supplication  and 
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the  indenture  of  bond  executed  by  her  and  her  said  husband."  The 
monthly  payments  to  be  made  as  spewed  in  the  bond  and  io  the 
bid  which  accompanies  tlie  ai^cation  are  required  to  be  on  the  xio 
shares.  The  allegation  that  the  $5,500  was  an  advancement  by  way 
of  anticipation  of  the  value  at  maturity  of  1 10  shares  of  the  com- 
pany's capital  stock  is  in  keeping  with  what  elsewhere  appears, — that 
the  defendant  Lizzie  A.  Green  was  to  have  merely  a  borrower's,  not 
a  stockholder's,  interest  in  the  company;  that  the  stock  subscribed 
for  by  her  at  par  value  would  only  repay  the  advancement  which  had 
been  made  to  her. 

Upon  what  pretense  of  fair  dealing  the  company  intended  that  $5,500 
advanced  by  it,  and  upon  which  it  had  received  interest,  was  to  rep- 
resent the  value  of  sh&res  actually  w(»th  $11,000,  does  not  appear. 
It  is  argued  that  the  defendant  Lizzie  A.  Green  became  a  stockholder, 
and  that  the  payments  made  by  her  and  sought  to  be  enforced  ^rainst 
her  in  excess  of  her  debt  are  in  the  nature  of  a  stock  investment. 
But  the  facts  as  they  already  appear  do  not  support  this  contention. 
Her  so-called  stock  conferred  no  rights  upon  her.  It  merely  im- 
posed an  obligation  upon  her,  which  the  most  guileless  right-minded 
person  in  the  world  could  not  be  expected  to  assume  in  any  trans- 
action less  devious  and  complicated  than  that  in  question.  And  so 
it  transpires  that  although  she  "sold,  assigned,  transferred  and  set 
over,"  absolutely  and  unconditionally,  to  the  company  the  1 10  shares 
of  stock  which  she  is  described  as  holding,  although  neither  the 
conditions  of  the  bond  nor  the  allegations  of  the  complaint  admit 
of  any  present  interest,  or  of  any  possible  interest  at  any  time,  on 
her  part  in  the  company,  and  although  she  has  paid  $5,544  on  the 
principal  sum  of  $5,500  advanced  or  loaned,  or,  what  amounts  to  the 
same  thing,  has  paid  installments  to  that  amount  to  mature  stock 
by  which  the  >  sum  advanced  or  loaned  was  to  be  repaid,  and  has  paid 
interest  meanwhile  on  the  unpaid  balance  of  the  principal  debt  at  the 
rate  of  above  12  per  cent,  per  annum,  yet  a  decree  is  sought  against 
her  in  a  court  of  equity  for  $2,594.90,  with  $250  additional  as  an  at- 
torney's fee,  for  which  a  foreclosure  is  prayed  upon  property  stated 
in  the  application  for  the  loan  to  be  worth  $12,000. 

The  question  of  usury  was  discussed  at  some  length  on  the  argu- 
ment, and  a  recent  decision  of  an  Eastern  court,  in  which  a  contract 
tike  the  one  in  suit  was  enforced,  was  cited.  In  that  case  the  con- 
tract was  held  not  to  be  usurious.  Thai  question  is  not  necessary 
to  be  considered  here.  If  it  was  a  mere  question  of  an  interest  charge, 
and  the  rate  appeared  to  me  to  be  unconscionable,  there  cotdd  be  no 
relief  in  this  court  that  included  it. 

The  fact  is  that  this  so-called  stock  subscription  is  not  in  any  proper 
sense  a  stock  subscription  at  all  It  is  a  mere  expedient  to  secure 
unconscionable  terms  in  a  money-loaning  transaction.  The  penalty 
in  a  bond  may  be  avoided  by  a  performance  of  the  condition  upon 
which  the  penalty  depends,  but  in  this  case  there  was  no  such  avenue 
of  escape  for  the  hapless  borrower.  By  prompt  repayment  of  the 
advancement — a  payment  otherwise  than  by  maturing  the  stock — she 
would  still  lose  the  installments  that  had  been  paid  m  the  meantime 
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and  were  then  due.  But  if  unable  to  make  prompt  payment  the  ex- 
action would  be  increased,  and  might,  according  as  the  company  saw 
fit  to  act,  equal  the  principal  sum  advanced,  not  taking  into  account 
the  interest  payments  made.  Among  the  earliest  exercises  of  the 
et^uity  jurisdiction  was  the  relief  it  afforded  against  penalties  and  for- 
feitures, and  so  far  there  is  no  case  in  which  its  jurisdiction  has  been 
invoked  to  enforce  either.  What  is  asked  in  this  case  is  sometlnng 
quite  as  unconscionable  as  a  penalty, — a  thing  that  equity  will  not 
enforce,  and  will  not  permit,  in  any  case  coming  within  its  jurisdic- 
tion. 

The  complainant  credits  the  defendant  Lizzie  A.  Green  with  the 
value  of  55  shares  of  so-called  pledged  stock,  at  $4,2i4.ia  The  re- 
maining 55  shares  are  of  course  donated  or  premium  stock.  There 
is,  therefore,  no  pretense  that  this  defendant  has,  (»-  is  to  have,  any 
interest  as  a  stockholder  on  account  of  payments  made  and  sought 
to  be  enforced  against  her  in  excess  of  the  loan  and  interest  As  a 
matter  of  fact,  there  is  no  distinction  between  pledged  and  other  stock. 
The  fiction  adopted  by  the  company  is  that  55  shares  were  given  to 
the  ctxnpany  as  a  bonus  and  the  remaining  55  shares  were  given  as 
a  pledge,  but  it  all  went  to  the  company  by  absolute  assignment  and 
transfer.  There  is  nothing  in  the  conditions  of  the  bond  that  admits 
of  any  interest  in  Lizzie  A.  Green  in  the  so-called  pledged  stock. 
The  transaction  was  one  of  loan,  and  nothing  else,  and  equity,  which 
looks  to  the  intent,  not  the  form,  must  so  re^u^  it.  The  install- 
ment payments  of  $66  per  month  were  payments  on  the  loan.  These 
payments  continued  for  seven  years,  during  which  interest  install- 
ments were  also  paid.  There  has  thus  been  paid,  as  already  stated, 
$5,544  and  interest. 

The  complainant  is  entitled  to  its  loan  or  advancement,  and  interest. 
More  than  this  it  has  had.  More  than  this  it  is  not  entitled  to.  It 
cannot,  in  a  court  of  equity,  collect  installments  in  the  nature  of  pre- 
miums upon  stock,  subscribed  for  merely  to  qualify  the  subscriber 
to  borrow  from  the  company,  and  which,  by  the  terms  of  iht  agree- 
ment between  the  parties,  was  to  be,  and  vras  in  fact,  transferred  to  the 
company,  and  of  which  the  company  has  at  all  times  been  and  now  is 
the  absolute  owner. 

Demurrer  to  the  bill  of  complaint  is  sustained. 
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(Olrcolt  Oonrt  at  Appeals,  Ninth  Obentb  BUrch  8,  1002.) 

L  Appeal— Review— AcTTON  Tbibd  to  Couht. 

It  Is  setUetf  law  In  tbe  federal  courts  that,  where  an  action  at  law 
Is  tried  to  the  court,  Its  findings  upon  questions  of  fact  are  condnsWe, 
and  that  the  only  matters  reviewable  in  the  apptUate  court  are  tbe 
rulings  on  questions  of  law.  when  prup«Tl7  presentcrl  by  bill  of  excep* 
tions,  and,  when  special  findings  are  made,  whether  tue  facts  found  mn 
auffldent  to  sustain  the  Judgment. 

t,  MiHiRe  Cums— Validity  op  IiOcatioh— Extralatsbal  Riobts. 

Bztralateral  rights  of  s  lode  mining  claim  apply  only  to  what  Is,  be- 
neath the  surface,  and  oerer  operate  to  enlarge  surface  rights  wh'lcb, 
under  the  statute,  are  limited  to  300  feet  In  width  on  each  side  of  tbe 
center  of  the  ledge  or  lode;  and  where  tiie  ledge  or  lode  Is  of  greater 
width,  so  that  the  outcropplngs  «tend  t)eyond  a  side  line,  another  claim 
may  be  located  thereon  which  will  carry  all  surface  rights  within  its 
boundaries,  end  underground  extralateral  rights,  subject  to  those  of  the 
older' claim;  and  where  the  end  line  plaues  of  tbe  two  claims  are  not 
parallel,  or  do  not  coincide,  the  second  locator  may  follow  the  vein  Id 
its  dip  between  the  idanes  of  tats  own  end  linies  ^erera  not  Included 
between  tbe  end  line  planes  of  tbe  senior  location,  as  against  any  anbse- 
anent  locator  along  the  lode  beyond  an  end  line  of  the  first  claim. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Idaho. 

For  opinion  below,  see  io6  Fed.  471. 

W.  B.  Heybum  and  E.  M.  Heyburn,  for  plaintiff  in  error. 
Curtis  H.  Lindley  and  John  R.  McBride»  for  defendant  in  error. 

Before  GILBERT.  ROSS,  and  MORROW.  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  was  an  action  of  ejectment,  in  which 
the  defendant  in  error  was  plaintiff  in  the  court  below,  brought  for  the 
recovery  of  certain  underground  portions  of  a  vein  or  lode  alleged  to 
have  its  apex  within  the  surface  lines  of  a  mining  claim  called  the 
"King,"  which  vein  or  lode,  it  is  alleged  in  the  complaint,  in  its  course 
crosses  the  end  lines  of  that  claim.  The  incidental  question  of  dam- 
ages, for  which  the  plaintiff  also  sued,  has  been,  by  stipulation  of  the 
respective  parties,  withdrawn  from  present  consideration.  The  case 
was  tried  without  a  jury,  and  resulted  in  certain  findings  of  fact  made 
by  the  court,  and  a  judgment  thereon  in  favor  of  the  plaintiff  to  the 
action.  The  record  contains  a  bill  of  exceptions  embracing,  among 
other  things,  various  assignments  of  error,  the  2d,  3d,  4th,  and  5th 
of  which  are  to  the  effect  that  the  trial  court  erred  in  making  certain 
of  its  findings  of  fact,  which  findings  of  fact  so  complained  of  these 
assignments  of  error  respectively  set  out  at  large.  The  6th,  7th,  8th, 
9th,  loth,  izth,  i2th,  13th,  14th,  15th,  z6th,  17th,  iSth,  19th,  and  20th 
assignments  of  error  are  to  the  effect  that  the  court  below  erred  in  re- 
fusing to  make  certain  findings  of  fact  requested  by  the  defendant  to 
the  action.  It  is  very  clear  that  these  assignments  are  unavailing. 
Where  a  case  is  tried  by  the  court  without  a  jury,  its  findings  upon 
questions  of  fact  are  conclusive  in  the  appellate  coLirt.  Only  rulings 
upon  matters  of  law.  vhen  properly  preseqted  in  a  bill  of  excqvtions, 
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can  be  considered  here,  in  addition  to  the  question,  when  the  findings 
arc  special,  whether  the  facts  found  are  sufficient  to  sustain  the  jo^- 
ment  rendered.    Stanley  v.  Supervisors,  121  U.  S.  535,  547,  7  Sup.  U. 

30  L.  Ed.  1000;  Distilling  &  Cattle  Feeding  Co.  v.  Gottscfaalk 
Co.,  13  C.  C.  A.  618, 66  Fed.  609;  Cable  Co.  v.  Flelschner,  14  C  C.  A. 
166,  66  Fed.  890;  Consolidated  Coal  Co.  of  St.  Louis  v.  Polar  Wave 
Ice  Co.,  45  C.  C.  A.  638,  106  Fed.  798. 

The  remaining  assignments  of  error  embodied  in  the  record  relate 
to  the  question  of  the  sufficiency  of  the  findings  of  fact  made  by  the 
court  below  to  sustain  the  judgment  given  by  it,  which  is  the  real,  and. 
indeed,  the  only,  question  in  the  case.  Annexed  to  the  opinion  of  the 
court  below,  as  illustrative  of  its  views,  is  tiie  following  diagram: 


It  appears  from  the  findings  that  the  defendant  to  the  action  (the 
plaintiff  in  error  here)  is  the  owner  of  the  Viola  mining  claim,  located 
February  20,  1886,  and  patented  April  13,  1895;  the  San  Carlos, 
located  April  24,  1886,  and  patented  April  22,  1S95;  the  Skookura, 
located  April  5,  18S6,  and  patented  August  10,  1891 ;  the  Likely,  lo- 
cated April  34,  1898 ;  and  the  Cuba,  located  May  7.  1S98,— neither  of 
which  last  two  have  been  patented.  The  King,  according  to  the  find- 
ings, was  located  June  22,  1898,  and  is  owned  by  the  defendant  in 
error  (plaintiff  in  the  court  below).  The  ore  bodies  in  controversy, 
and  which  were  awarded  to  the  defendant  in  error  by  the  judgment  of 
the  court  below,  lie  beneath  the  surface  of  the  Likely,  Skookum,  and 
Cuba  claims.  As  these  three  claims  are  also,  according  to  the  find- 
ings, the  property  of  the  plaintiff  in  error,  prima  fade  the  ore  bodies  in 
question  belong' to  it.   Cheeseman  v.  Shreeve  (C  C)  37  Fed.  36; 
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Mining  Co.  v.  Murray  (Mont.)  23  Pac.  1022.   They  are  also  embraced 
by  vertical  planes  drawn  down  through  the  end  lines  of  the  San  Carlos 
chum,  extended  in  their  own  direction,  which  claim  has  been  patented 
by  the  government,  and  is  also  owned  by  the  plaintiff  in  error.  The 
court  below  held  that  the  King  claim,  which  was  not  located  until 
long  subsequent  to  all  of  the  others  mentioned^  was  so  located  as  to 
oititle  its  owner  to  the  underground  bodies  of  ore  fotmd  under  the 
surface  of  the  Likely,  Skookum,  and  Cuba,  and  within  tlie  end  line 
planes  of  the  San  Carlos,  extended  in  their  own  direction.    At  the  time 
of  the  location  of  the  King  claim  the  tmly  unappropriated  piece  of  sur- 
face ground  in  the  vicinity,  according  to  the  findings,  was  the  tri- 
angular piece  lying  between  the  Tyler  claim  and  the  Viola  and  San 
Carlos.   The  same  vein  or  lode  of  mineral  bearing  rock  that  out- 
cropped in  the  Viola,  San  Carlos,  and  Tyler  outcr(»>po]  in  this  triangle, 
and  it  was  therefore  open  to  location,  subject,  of  course,  to  all  pre- 
existing rights.   In  making  the  location  of  the  King,  the  entire  west- 
erly and  southerly  lines,  and  almost  all  of  the  northerly  line,  were  laid 
within  the  patented  claims  of  the  plaintiff  in  error,  all  of  which  was 
done,  according  to  the  findings  of  the  court  below,  "without  the  con- 
sent or  knowledge  of  the  owners  of  said  Viola  and  San  Carlos  lode 
daims."   And  the  contention  of  the  plaintiff  to  the  action,  which  was 
sustained  below,  was,  and  here  is,  that  lines  so  laid  (being  otherwise 
also  in  accordance  with  law)  confer  extralateral  rights  upon  the  locator 
as  against  the  owner  of  the  patented  ground  so  entered  upon.   It  is 
the  settled  law  that,  for  the  purpose  of  acquiring  the  extralateral 
rights  conferred  by  statute,  a  locator  may  place  his  lines  on  a  prior 
mining  location  with  the  consent  of  such  prior  locator,  or,  when  it  is 
done  openly  and  above  board,  without  objection  on  his  part  (which  in 
reality  constitutes  consent) ;  and  perhaps  the  same  thing  may  be  done 
on  patented  claims,  where  the  lines  are  established  openly  and  peace- 
ably.   It  was  so  held  by  the  secretary  of  the  interior  in  the  case  of 
the  Hidee  Gold  Minine  Company  (decided  January  30*  I99x)<   But  it 
is  equally  well  settled  that  no  such  right  can  be  acquired  by  any 
forcible,  fraudulent,  or  clandestine  entry  upon  the  possession  or  owner- 
ship of  another.    Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co. 
(C.  C.  A.)  112  Fed.  17;  Cowell  v.  I^mmers  (C.  C.)  21  Fed.  302; 
Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.  (C.  C.)  98  Fed.  680;  Hosmer 
V.  Wallace,  97  U.  S.  579,  24  L.  Ed.  1130;  Mower  v.  Fletcher,  116 
U.  S.  385, 6  Sup.  Ct.  409,  29  L.  Ed.  593 ;  Nickals  v.  Winn,  17  Nev.  188, 
30  Pac.  435 ;  McBrown  v.  Morris,  59  Cal.  72.   Under  which  of  these 
conditions  the  findings  of  the  court  below  place  the  entry  of  the  King 
locator  upon  the  patented  claims  of  the  plaintiff  in  error  need  not  be 
determined,  for  the  reason  hereinafter  appearing. 

The  findings  and  diagram  annexed  to  the  opinion  of  the  court  be- 
low show  that  the  vein  or  lode  in  question  is  a  very  wide  one,  and 
crosses  both  end  lines  of  each  of  the  plaintiff  in  error's  patented  claims. 
Viola  and  San  Carlos,  the  common  side  line  of  these  two  claims  being 
entirely  on  the  vein  or  lode.  The  Viola,  being  the  older  of  the  two 
Jocations,  would,  under  the  doctrine  of  St.  Louis  Min.  &  Mil!.  Co. 
of  Montana  v.  Montana  Min.  Co.,  44  C.  C.  A.  120,  104  Fed.  664,  and 
like  dedsions  there  cited,  be  entitled,  in  the  pursuit  of  its  extralateral 
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rights,  to  the  entire  width  of  the  vein  underground  within  its  boundii^ 
planes.  But  extralateral  rights  apply  only  to  what  may  be  found  be- 
neath the  surface  within  the  limits  fixed  by  the  statute,  and  never 
operate  to  enlarge  or  contract  surface  r^hts.  Surface  rights  are  liiait- 
ed  by  the  statute  to  300  feet  in  width  on  each  side  of  the  center  of  the 
ledge  or  lode,  yet  such  ledge  or  lode  may  extend  beyond  such  side 
lines,  and,  in  the  case  at  bar,  did  extend  southerly  of  the  southerly 
side  line  of  the  Viola  claim,  and  into  unappropriated  public  land.  The 
locator  of  the  San  Carlos  claim,  finding  it  outcropping  there,  made  the 
San  Carlos  location  upon  it,  as  he  had  the  right  to  do,  and  as  the  gov- 
ernment recognized  by  issuing  its  patent  in  confirmation  thereof.  The 
ledge  or  lode  crossing  both  of  the  end  lines  of  that  claim,  the  extra- 
lateral  rights  conferred  by  the  statute  thereupon  arose,  subject,  how- 
ever, to  the  extralateral  rights  of  the  prior  Viola  locaticm,  whidi  were, 
as  all  such  rights  are,  ccmfined  between  vertical  planes  drawn  down 
through  its  end  lines,  extended  indefinitely  in  their  own  direction, 
which  gives  to  the  Viola,  as  against  all  of  the  claimants  here  appraring, 
the  underground  portion  of  the  vein  or  lode  on  its  dip  between  vertical 
{^anes  drawn  down  through  the  lines  A  E  and  C  G  of  the  diagram, 
extended  indefinitely  in  their  own  direction.  But  where  the  prior 
extralateral  rights  of  the  Viola  cease,  namely,  at  the  line  £  B  of  the 
diagram,  those  of  the  next  locator — that  is  to  say,  the  locator  of  the 
San  Carlos—commence,  and  embrace  that  portion  of  the  dip  of  the 
vein  or  lode  not  included  within  the  rij^ts  of  the  Viola,  and  embraced 
within  vertical  planes  drawn  down  through  the  end  lines  of  the  San 
Carlos  extended  indefinitely  in  their  own  direction.  These  lines  in- 
clude the  ore  bodies  in  controversy.  They  were  therefore  not  subject 
to  inclusion  by  the  extension  of  the  end  lines  of  the  subsequ&it  loca^ 
tion  of  the  King  claim,  even  if  it  be  conceded  that  its  lines  were  so 
laid  as  to  entitle  its  locator  to  extralateral  rights. 

The  judgment  is  reversed,  and  cause  remanded  to  the  coiut  bdow, 
with  directi(»is  to  enter  judgment  for  the  defen^mt  <hi  the  findings. 


SOlPmE  STATK-IDAHO  MINING  &  DEVELOPING  CO.  et  Sl.  BUKKSB 
HILL  &  SULLIVAN  MINING  &  OONCENTKATINO  Ca 

(arcult  Court  of  Appeals,  Ninth  Olrmrit  March  10^  1002.) 

No.  704. 

UiHiHO  Claws— Ck>iTOLnBiTBHBes  ov  Patkht— Contlict  of  Survacs  Jjam. 
Issuance  of  a  patent,  after  due  notice,  for  a  mining  claim,  conclnslTeIr 
determines  Its  priority,  as  to  the  surface  and  the  Incident  extralatenJ 
rights,  OTcr  claims  whose  surface  lines  conflict  therewith.* 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Idaho. 

W.  B.  Heybum,  for  plaintiff  in  error. 

Curtis  H.  Lindley  and  John  R.  McBride,  for  defendant  in  error. 

>  ConclnslTeness  of  patents  to  mining  claims,  see  note  to  Bunker  HID  k 
SuIllTSD  Mining  &  Concentrating  Ca  v.  Empire  State-Idaho  Mining  A  Der^ 
oi^ng  Coh  48  a  a  a.  674 
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Befoi«  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges, 

ROSS,  Circuit  Judge.  These  were  cross  writs  of  error  sued  out  by 
the  defendant  to  the  action  of  ejectment  brought  in  the  court  below 
by  the  defendant  in  error  as  plaintiff,  based  upon  its  ownership  of  the 
Stemwinder  mining  claim.  The  case  was  tried  without  a  jury,  and 
resulted  in  certain  findings  of  fact,  annexed  to  which,  as  illustrative 
of  them,  was  a  diagram  showing,  among  other  things,  the  underground 
segment  of  the  ledge  for  which  the  court  bdow  gave  the  f^intiff  to 
the  action  judgment.  The  plaintiff  brougttf  the  case  here  by  writ  of 
error,  and  we  held  that  the  underground  segment  for  which  the  court 
below  awarded  the  plaintiff  judgment  constituted  a  part  of  the  Last 
Chance  mining  claim,  of  which  the  findings  showed  the  defendant 
Last  Chance  Mining  Company  to  be  the  owner,  and,  being  awarded 
more  than  it  was  entitled  to,  the  then  plaintiff  in  error  haid  no  just 
cause  of  complaint.  The  jud^ent  thus  brought  under  review  was 
accordingly  affirmed.  Bunker  Hill  &  S.  Mining  &  Concentrating  Co. 
V.  Empire  State-Idaho  Minin^^  &  Developing  Co.,  48  C  C  A.  665, 
109  Feil  5^  The  then  plaintiff  in  error  theret^n  filed  a  petition  for 
a  rehearing  of  the  cause  solely  upon  the  ground  that  this  court  erred 
in  holding,  as  it  did,  that  the  owner  of  the  Stemwinder  claim  was 
estopped  from  claiming  anything  embraced  by  the  Last  Chance  patent, 
by  reason  of  the  failure  on  the  part  of  the  Stemwinder  to  contest  the. 
api^cation  of  the  Last  Chance  for  its  patent.  The  defendants  to  the 
action  having  meanwhile  sued  out  the  present  cross  writs  of  error,  the 
respective  parties  requested  the  court  to  hear  and  consider  the  petition 
for  rehearing  along  with  the  cross  writs,  which  has  been  done.  A 
careful  re-examination  of  the  questions  considered  in  the  (^union  of 
the  court  above  cited  satisfies  us  of  its  correctness,  although  to  avoid 
the  misconception  of  that  opinion  taken  by  counsel  for  the  then  plain- 
tifi  and  present  defendant  in  error,  and  make  it  more  clearly  express 
its  meaning,  we  here  so  alter  the  dause  of  the  opinion,  as  reported  &t 
the  top  of  page  547  of  volume  109  of  the  Federal  Reporter,  and  page 
^4,  48  C.  C.  A.,  as  well  as  the  original,  as  to  make  it  read  as  follows : 

The  application  for  the  patent  for  the  Last  Chance  was,  as  has  been 
seen,  for  the  whole  claim,  as  indicated  in  the  diagram  hereinbefore  set 
oat,  and  carried  with  it,  as  has  been  said,  the  implied,  if  not  the  ex- 
pressed, allegation  that  the  location  v/ks  made  upon  land  at  the  time 
cq>en  to  location,  and  was  therefore  prior  to  any  location  thereof  by 
any  one  else.  The  issuance  by  the  government  of  its  patent,  after  due 
notice  to  all  the  world  of  the  application,  and  ample  notice  to  every 
one  to  contest  it,  conclusively  determined,  as  against  every  one  whose 
surface  lines  con^cted  therewith,  the  priority  of  that  location  over 
every  other,  including  the  Stemwinder,  and  conferred  upon  the  pat- 
entees and  their  successors  in  interest  not  only  the  entire  surface  of 
the  claim,  but,  as  against  every  one  whose  surface  lines  conflicted  with 
those  of  the  Last  Chance,  the  extralateral  rights  conferred  by  section 
333a  of  the  Revised  Statutes  to  follow  on  their  dip  outside  of  the  side 
Imes,  and  within  vertical  planes  drawn  through  the  parallel  end  lines 
extended  in  their  own  direction,  all  veins,  lodes,  or  ledges  the  tops  or 
apexes  of  which  lie  inside  the  surface  lines  of  the  claim.  As  a  mat- 
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ter  of  course,  in  the  absence  of  a  surface  conflict,  there  would  be  no 
ground  for  an  adverse  claim,  and  no  question  would  arise  of  which 
the  land  department  could  take  cognizance.  Conflicts  in  respect  to 
extralateral  rights  growing  out  of  locations  whose  surfaces  do  not 
conflict^  and  which  are  therefore  beyond  the  purview  ot  the  proceed- 
ings  in  the  land  department,  are  matters  solely  for  the  determinatioii 
of  the  courts  when  brought  before  them. 

The  necessary  result  of  an  adherence  to  that  opinion  is  that  on  the 
present  writs  the  judgment  of  the  court  below  awarding  to  the  plain- 
tiS  to  the  action  the  underground  segment  above  indicated,  and  which 
the  findings  show  constitute  a  part  of  the  Last  Chance  claim,  must  be 
reversed.  And  as  the  findings  fail  to  show  that  the  defendant  £mi»re 
State-Idaho  Mining  &  Developing  Company  has  infringed  upon  any 
right  of  the  plaintiff,  judgment  must  be  directed  in  favor  of  both  of  the 
defendants.  In  the  brief  of  counsel  for  the  present  defendant  in  error 
we  are  asked  to  now  adjudicate  between  the  extralateral  rights  of  the 
Stemwinder  claim  and  the  Viola  claim,  shown  in  a  suit  just  decided  by 
this  court  to  be  the  property  of  the  defendant  Empire  Company.  But 
the  judgment  roll  upon  which  the  present  writs  must  be  disposed  of 
presents  no  such  question.  The  bill  of  exceptions  embodied  in  the 
record  cannot  be  considered,  for  the  reason  that  the  assignment  of 
errors,  save  only  the  one  challenging  the  sufficiency  of  the  findings  of 
■fact  to  support  the  judgment,  relate  onW  to  questions  which  cannot  be 
considered  by  the  appellate  court.  Empire  State-Idaho  Mining  & 
Developing  Co.  v.  Bunker  Hill  &  Sullivan  Mining  &  Concentrating 
Co.  (just  decided)  114  Fed.  417. 

The  judgment  is  reversed,  and  cause  remanded,  with  directions  to 
the  court  below  to  enter  judgment  for  the  defendant  on  the  findings. 


UNION  OASUAI/TT  &  SURETY  00.  T.  GRAY. 
<01rcalt  Court  of  Appeals,  Third  Circuit.  Febmarr  30,  1902.) 


1.  AttBNOT — Contract — LiABiLrtY  op  Prikcipi.l  to  Pubagents. 

A  principal  cannot  be  made  liable  to  a  sobagent  appointed  by  bto 
general  agrent,  where  snch  principal  la  the  contraet  with  his  general 
agent  baa  expressly  stipulated  that  such  general  agent  Is  to  be  re- 
spon8lt)le  to  the  principal  for  the  acts  and  conduct  of  bis  sabngents,  and 
that  In  no  case  and  under  no  clrcumatauces  shall  the  principal  be  liable 
for  commlsslona  or  compensation  to  such  subagents. 

Sl  Sahb— CoNBTRncnoN  OF  Contract. 

By  a  contract  betweoi  an  liunruiee  eompany  and  Its  geaiml  agmt, 
appointed  for  certain  territory,  the  latter  was  antborlsed  to  appoint  or 
employ  all  subagents  reasonably  necessary  for  the  proper  transaction  of 
the  business  contemplated  by  the  contract  "and  for  the  fulfillment  of  his 
agreements  herennder."  It  further  provided  that  the  genCTnl  agent 
should  be  directly  accountable  to  the  company  for  all  moneys,  premlaios, 
etc.,  belonging  to  the  company,  and  liable  in  respect  to  all  acts,  d(^iiss> 
and  agreements  of  the  subagents,  and  should  pay  all  salaries,  coounte- 
slons,  or  compensation  earned  by  than,  "and  said  company  ahall  under 
no  circumstances  nor  In  any  manner  be  liable  for  tiie  same  or  any  put 
thereof.**  Held,  that  a  contract  made  by  tbe  general  agent  In  his  mm 


N0.I& 


ONION  CASUALTY  «  SURETY  00,  T.  GRAY. 


423 


name,  appointing  a  BUbagent  for  a  definite  term,  wbo  was  reqnlred  to 
giTe  bond,  and  to  acconnt  to  him  alone,  did  not  create  a  contract  of 
agency  between  the  subagcnt  and  the  company  which  could  be  enforced 
against  0ie  latter  after  the  general  agent  bad  been  removed  In  ae> 
e(a*dance  with  the  terms  of  bis  own  contract 

8L  PliBADIKO— ErFBCT  OF  ADMTBSIOMI. 

An  admission  In  an  afHdarlt  xtt  defense  made  hj  an  t^cer  of  defend- 
ant corporation  that  plaintiff  was  appointed  a  snbagent  of  defen'dant  by 
Its  general  agent,  who  had  anthorlt?  to  make  snch  appointment,  is  not 
inconsistent  with  the  defense  that  under  the  contract  between  defend- 
ant and  Its  general  agent  the  authority  of  the  latter  was  limited  to  the 
appointment  of  snbagents  subordinate  to  his  own  agency,  and  that  the 
snbageiicy  waa  terminated  by  tbe  termination  of  tbe  general  agency. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Pennsylvania. 

Samuel  B.  Huey,  for  plaintiff  in  error. 
John  G.  Johnson,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  record  brought  before  us  by  this  writ 
of  error,  discloses  a  suit  instituted  in  the  court  below  by  Delbert  B. 
Gray,  pdaintiff  below,  defendant  in  error  here,  against  the  Union 
Casualty  &  Surety  Company,  defendant  below,  plaintiff  in  error  here. 
The  cause  of  action,  as  set  out  in  the  statement  of  claim,  was  the  al- 
leged breach  of  a  contract  contained  in  a  certain  agreement  in  writing, 
executed  on  the  2d  day  of  September,  1893,  between  David  Black, 
general  agent  for  the  Middle  states  of  the  Union  Casualty  &  Surety 
Company,  of  St.  Louis,  Mo.,  and  Edward  P.  Carpenter,  Delbert  B. 
Gray  and  George  A.  Hincken,  partners  under  the  firm  name  of  Car- 
penter, Gray  &:  Hincken,  of  Philadelphia.  By  this  agreement,  it  is 
alleged,  said  firm  entered  into  contractual  relations  with  the  said 
company,  by  which  they  were  to  act  as  its  snbagents,  for  a  term  of 
five  years,  in  certain  territory  comprised  within  eastern  Pennsylvania, 
New  Jersey  and  Delaware,  covenanting  that  they,  on  the  one  hand, 
would  perform  certain  designated  services  as  agents,  or  subagents, 
for  the  said  company,  in  the  insurance  business ;  the  said  company  on 
the  other  hand,  becoming  bound  that  opportunity  for  the  performance 
of  such  services  should  be  continued  for  said  term  of  five  years,  at 
and  for  the  compensation  stipulated,  by  way  of  commissions,  in  said 
articles  of  agreement. 

By  assignments  from  his  partners,  the  said  Gray  became  vested 
with  all  the  rights  and  responsibilities  created  by  this  contract,  and 
has  been  recognized  as  standing  for  said  partnership,  by  the  defend- 
ant below,  throughout  this  litigation.  He  will  be  spoken  of  hereafter 
as  sole  subagent  under  the  contract.  The  plaintiff  below  alleged  in 
said  suit,  and  contends  here,  that  a  breach  of  this  contract,  as  con- 
strued by  him,  was  made  by  the  defendant  below,  by  refusing  to  rec- 
ognize his  right  to  act  as  agent  for  said  company,  for  the  remainder 
of  the  term  of  five  years,  after  the  discharge  of  David  Black,  its  gen- 
eral agent,  from  its  employment,  and  by  discharging  him,  Gray, 
from  its  service  within  the  term  aforesaid.  The  defendant  below,  on 
the  other  hand,  contends,  that  it  was  not  privy  to  any  contract  with 
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plaintiff  below,  and  that  the  contract,  the  breach  of  which  is  stated 
as  the  cause  of  action  in  the  said  suit,  was  a  contract  with  David  Black, 
Its  general  agent,  and  bound  him,  and  not  it,  by  its  stipulations  and 
covenants.  The  parts  of  the  said  contract  pertinent  to  our  {vescnt  in- 
quiry, are  substantially  as  follows: 

'TTfals  agreement  made  and  entered  Into  this  second  day  of  September, 
]80S,  by  and  t>etween  David  Black,  general  agent  for  Middle  states  of  tbe 
Union  Casualty  and  Surety  Company  of  St  Lools,  Mo.,  hereinafter  designated 
'Said  General  Agent'  of  New  York,  party  of  tiie  first  part,  and  Edward  F. 
Carpenter,  Delbert  B.  Gray  and  Geo.  A.  Hlncken,  partners  under  the  firm 
name  and  style  of  Carpenter,  Gray  and  Hlncken,  hereinaft^  designated 
'Said  Agents,*  parties  of  tlie  second  part   It  is  understood  and  agreed  tkat 
the  Union  Casualty  and  Sure^  Company  of  St.  Lonla,  Mo.,  will  be' designated 
throughout  thia  agreement  as  'Said  Company.*    Tliat  ui>on  the  terms  and 
conditions,  and  In  consideration  of  the  several  covenants  and  agreements  to 
be        and  performed  by  said  agents,  parties  of  the  second  part;  haelnafta 
set  forth,  said  general  agent  party  of  the  first  part  liss  this  day  appointed, 
and  does  by  these  presents  make,  constitute  and  appoint  said  parties  of  the 
second  part  agents  of  said  company  tor  the  procuring  of  business  for  the 
said  company  In  the  foilowing  described  territwy,  that  is  to  say:  Bastern 
Pennsylvania,  southern  New  Jersey  and  Delaware,  said  territory  being  more 
particularly  defined  in  a  map  filed  in  each  of  the  offices  of  the  parties  to 
these  presents.    The  term  of  t^e  agency  hereby  created,  the  said  agents 
faithfully  performing  their  duties  faereonder,  shall  be  and  continue  for  five 
years  from  the  date  thereof,  to  wit  until  the  second  day  of  September,  A.  D. 
1898.   Said  agents,  parties  of  the  second  part  are  and  shall  be  authorized 
and  empowered,  but  only  upon  the  torms  and  conditions  and  fulfilling  the 
agreements  on  their  part  hereinafter  set  forth,  to  issne  and  countonlgn  all 
descrlptiMis  of  policies  of  insurance  procured  by  them  within  the  territory 
above  mentioned  which  are  now  or  may  during  said  term  be  issued  by 
said  company  and  to  make  necessary  and  proper  indorsements  upon  the 
same,  provided  that  the  insurance  of  all  such  policies  and  all  indorsements 
made  thereon  shall  be  subject  to  the  approval  of  said  general  agent  and  said 
agents,  keeping  and  performing  th^r  said  agreemmts,  shall  be  author- 
ised as  such,  during  said  term  to  collect  for  the  baiefit  of  said  general  agent 
tihe  premiums  paid  upon  and  for  all  policies  Issued  by  them,  said  agents,  and 
to  give  propor  receipts  for  the  same.  In  consideration  of,  and  as  full  com- 
pensation for  all  services  rendered  and  dlsburs^nents  made  by  them  under 
and  pursuant  to  this  contract  during  said  term,  said  party  of  the  first  part 
agrees  to  allow  the  said  agents  commissions  on  all  gross  premiums,  by  the 
said  agents,  collected  during  said  term  upon  policies  for  the  severnl  kinds 
or  classes  of  insurance  procured  and  Issued  by  said  agents  during  snid  term, 
which  commissions  may  be  deducted  by  said  agents  fTom  said  premiums  col- 
lected by  them  at  the  following  rates  or  percentage  thereon  respectively, 
tliat  is  to  say:  «  •  *  Said  gencffal  agmt  wtU  fmn  time  to  time;  fwdah 
said  agents,  for  the  purposes  aforesaid,  with  such  forms  of  policies  of  In- 
surance and  such  manuals  as  may  be  requisite  for  the  use  of  said  agents  In 
securing  business  and  procuring  the  Issue  of  policies  of  insurance  such  as 
herein  contemplated,  and  with  such  other  documents  and  supplies  as  said 
general  agent  shall  deem  necessary  for  the  proper  transaction  by  said  agents 
Of  the  business  of  said  company  within  said  territory.'* 

Said  Gray  agrees  that  he  will  make  prompt  collection  of  all  pre- 
miums, and  duly  account  for  the  same  to  the  said  general  agent,  and 
keep  books  and  accounts  showing  all  premiums  collected  by  him 
"subject  to  full  and  convenient  inspection  by  said  general  agent  when- 
ever required."  He  also  agrees  that  he,  and  all  his  subagents  em- 
ployed by  him,  will  make  to  the  said  general  agent,  from  day  to  day, 
true  and  complete  daily  reports  of  all  policies  issued,  etc.,  and  on  the 
1st  day  of  each  month,  will  render  to  him,  the  general  agent,  a  true 
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and  complete  statement,  in  form  such  as  the  party  of  the  first  part 
may  require,  showing  the  number,  description  and  amount  of  all  poli- 
cies written  or  issued  by  authority  of  said  Gray  during  the  preceding 
month,  and  that  on  the  12th  day  of  each  month,  will  pay  or  remit 
to  the  said-  general  agent,  the  balance  of  all  premiums  collected  by 
him  during  the  last  preceding  month.  By  a  provision,  identical  in  lan- 
guage with  one  contained  in  the  contract  between  said  general  agent 
and  the  said  company,  which  will  hereafter  be  referred  to,  it  is  stipu- 
lated, that  the  said  Gray  may  appoint  and  employ,  subject  to  the 
rules  and  regulations  prescribed  by  said  general  agent,  any  and  all 
subagents  reasonably  necessary  for  the  proper  transaction  of  the  busi- 
ness contemplated  by  the  contract,  and  for  the  fulfillment  of  his  agree- 
ment thereunder ;  but  it  is  expressly  understood  and  agreed,  that  said 
Gray  shall  be  directly  accountable  to  the  said  general  agent,  for  all 
policies  issued  and  mone^  collected  under  the  provisions  of  said  con- 
tract, and  shall  be  directly  liable  to  said  general  agent,  for  the  acts 
and  doings  of  said  subagents  in  and  about  the  transaction  of  said 
business,  and  that  all  salaries  and  commissions  and  compensation 
earned  by  such  subagents,  shall  be  paid  by  said  Gray,  and  that  "said 
general  agent  shall,  under  no  circumstances,  nor  in  any  manner,  be 
liable  for  the  same  or  any  part  thereof."  Said  agreement  further  pro- 
vides that,  in  default  of  the  performance  by  said  Gray,  of  the  condi- 
tions and  agreements  in  said  contract  set  forth,  the  "said  general  agent, 
party  of  the  first  part,  shall  have  the  rig^ht,  without  further  demand  or 
notice,  to  cancel  the  contract  and  termmate  the  agency  hereby  creat- 
ed."   And  at  the  close,  it  is  stipulated  as  follows: 

"It  Is  a  farther  expressed  condition  of  tills  contract  that  said  agents,  par- 
ties of  the  second, part,  shall  and  tbey  hereby  Jointly  and  eeverally  agree 
that  they  will  within  thirty  days  from  the  date  hereof  d^ver  to  said  general 
ag«tt  at  his  office  in  New  York  a  txnid  In  the  pmal  snm  of  ^,000)  five 
tiionsand  Oollara.  duly  executed  by  said  agents  and  by  the  American  Surely 
Company  or  other  good  and  snfOdent  surety  or  sureties,  and  owtatnlng  sacb 
conditions  for  the  payment  of  said  penal  snm  to  said  party  of  the  first  part 
fls  obligee  therein  as  shall  be  satisfactory  to  the  said  general  ag^it,  party  of 
tbe  first  part,"  etb 

To  this  contention  of  the  defendant  company,  that  the  contract  sued 
upon  was  res  inter  alios  acta,  the  plaintiff  below  replies,  that  the  con- 
tract was  made  by  Black,  as  general  agent  of  the  cwnpany,  by  author- 
ity and  in  behalf  of  the  said  company,  and  created  such  contractual  re- 
lations between  the  said  plaintiff  below  and  said  company,  as  to  iViake 
the  stipulations  as  to  term  of  service  and  compensation,  obligatory 
upon  said  company.  In  support  of  his  position,  he  refers  to  ^e  pro- 
vision of  the  contract  between  the  said  company  and  its  general 
agent.  Black,  with  reference  to  the  prospective  appointment  by  Black, 
of  subagents.  This  contract,  which  was  dated  September  2,  1893, 
both  in  form  and  general  provisions,  is  almost  identical  with  that  be- 
tween Black  and  the  plaintiff  below,  as  above  set  forth.  The  authori- 
zation referred  to  and  relied  upon  by  plaintiff,  is  contained  in  the  be- 
ginning: of  the  following  paragraph  of  this  agreement: 

"Such  agent  la  authorized  as  such  to  appoint  and  employ,  wltbtn  and  for 
the  territory  aforesaid,  but  subject  always  to  such  rules  and  regulntlons  ai* 
may  be  prescribed  In  respect  thereof  by  said  company,  any  and  all  subagents. 
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subordinates,  and  emplorSs  reasonably  necessary  for  the  proper  transaction 
of  the  business  contemplated  by  this  contract  and  for  the  fulfillment  of  his 
agreements  berennder;  but  it  Is  expressly  understood  and  agreed  that  said 
agent,  party  of  the  second  part,  la  and  shall  be  direct^  accountable  to,  and 
shall  and  wUI  on  demand  therefor,  at  all  times  account  to  and  vHh  said 
company  for  all  moneys,  premiums,  policies,  supplies,  documents,  and  otha 
property  belonging  to  said  company,  or  for  or  In  respect  of  which  It  may 
from  time  to  time  be  entitled  to  an  account  under  the  prorlslons  of  this 
contract,  and  shall  be  directly  liable  to  this  company  for  and  In  respect  ol 
all  acts,  doIugB  and  agreements  of  any  and  all  solicitors,  agents,  special 
agents,  canvasRcra,  clerks,  and  other  employes  appointed  or  employed  by 
said  agent  party  of  the  second  part,  In  or  about  the  transaction  of  said  hosl- 
ness.  but  all  salaries,  commissions  and  compensations  of  any  kind  earned 
1^  or  irhlch  may  become  payable  to.  such  solicitors,  special  agents,  can- 
vassers, clerks,  or  employes,  or  either  of  them,  shall  be  paid  by  said  agoit, 
part7  of  the  second  part  and  said  company  shall  under  no  circumstances  nor 
In  any  manner  be  liable  for  the  same  or  any  part  thereof." 

As  we  have  before  said,  it  is  identical  in  language  with  a  corre- 
sponding paragraph  in  the  articles  of  agreement*  by  which  Black  ap- 
ix)ints  Gray  his  subagent.  In  addition  to  this  authorization  of  the 
appointment  of  subagents,  the  plaintiff  below  refers  to  testimony  tend- 
ing to  show,  that  his  contract  with  the  general  agent  was  due  to  his 
application  made  directly  to  the  company,  and  to  correspondence 
with  one  Huff,  general  manager  of  said  company;  that  during  the 
time  that  he  was  acting  as  subagent,  he  had  numerous  letters  directly 
from  the  office  of  the  company  in  St.  LoUis,  and  that  after  the  termina- 
tion of  Black's  service  with  the  company,  he  was  recognized  for  a 
period  of  nearly  three  months  as  an  agent  by  the  executive  officers 
of  the  company.  We  are  also  referred  by  counsel  of  the  said  plaintiff 
below,  to  the  following  language  in  the  affidavit  of  defense,  made  in 
this  cause  by  the  secretary  of  the  said  company: — 

"It  Is  true,  that  on  the  2nd  day  of  September,  1S03,  tSie  said  defendant, 
acting  by  David  Black,  Its  then  general  agent  for  the  Middle  states,  did 
appoint  the  plaintiff,  Delbert  B.  Gray,  Bdward  P.  Carpenter  and  George  A. 
Hlncken,  partnera  trading  undor  ttie  firm  name  of  Oarpenter,  Oray  and 
Hlncken,  subagents  for  the  company,  \rtth  an  office  la  PhDadelphta.  and  that 
the  said  David  Black,  general  agent  as  aforesaid,  was  at  tbat  time  duly  aa- 
thorlzed  to  make  sncb  appointments." 

The  plaintiff,  as  a  witness,  testified  that  he  had  always  considered 
the  contract  he  had  made  with  Black  as  one  made  with  the  company, 
and  that  he  had  a  right  to  hold  the  said  company  to  the  performance 
of  the  agreements  in  said  contract  contained,  for  a  period  of  five 
years,  and  that  the  obligations  of  the  said  company  in  that  behalf  did 
not  cease  with  the  termination  of  its  contract  with  Black,  and  that 
he  so  told  the  president  of  the  company,  in  an  interview  had  with 
him  after  Black's  discharge.  EUerbe,  president  of  the  company,  on 
the  other  hand,  denies  this  statement  of  the  plaintiff  below,  and  says 
that  the  continuance  of  the  plaintiff  below  as  an  agent  of  the  com- 
pany, after  Black's  discharge,  was  provisional  only,  and  until  other 
arrangements  could  be  made;  that  after  the  notification  from  him 
as  president  of  the  company,  dated  July  31,  1894,  that  the  contract 
with  Black,  as  general  agent,  had  terminated,  and  directing  him 
to  make  sd\  remittances  for  premiums  collected  to  Huff,  general  super- 
intendent, in  New  York,  and  to  put  his  accounts  in  shape  for  exam- 
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ination,  had  been  acknowledged  by  plaintiff  below,  in  a  letter  dated 
August  I,  1894,  the  said  plaintiff  below,  under  date  of  August  2d, 
wrote  to  said  Huff,  as  general  manager  of  the  Union  Casualty  & 
Surety  Co.,  as  follows: 

"Dear  Sir:— We  sbonld  like  Tery  much,  now  tbat  onr  arrangements  with 
Darid  Black  &  Go.  are  terminated,  to  hare  tlie  agency  direct,  the  same  to 
Inclnde  all  of  PennsylTauIa,  Inasmuch  as  Pittsburgh  and  Clearfield  county 
are  closely  Mmtical  with  Philadelphia  In  all  the  leading  industries  and 
manufactures.   Yours  very  truly,  D.  B.  Gray  &  Co.,  General  Agents." 

EUerbe  also  testifies  that,  neither  at  the  final  interviews  in  the  last 
of  October,  in  which  he  says  an  account  was  stated  between  the  said 
plaintiff  below  and  the  company,  and  in  which  finally  the  said  plaintiff 
below  was  informed  that  his  services  were  dispensed  with,  did  he, 
the  said  i^aintiff  below,  nor  at  any  other  time,  claim  that  his  contract 
made  with  Black  continued  with  the  company  after  Black's  discharge. 
Upon  this  state  of  the  testimony,  the  case  went  to  the  jury  under  the 
charge  of  the  court.  The  exceptions  to  the  said  charge  are  some- 
what meagre,  but  are  sufficient  to  support  such  of  the  assigpnments 
of  error  as,  in  our  view  of  the  case  are  important. 

The  construction  of  the  contract  sued  upon,  was  especially  the 
function  of  the  court,  and  the  charge  of  the  learned  judge  in  that  re- 
spect, is  properly  before  us  for  review,  upon  the  exceptions  taken  by 
the  defendant  to  the  court's  refusal  to  answer  certain  of  its  requests 
to  charge,  and  the  assignments  of  error  founded  thereupon.  It  is 
perfectly  plain  that,  if  the  suit  of  the  plaintiff  below  can  be  main- 
tained against  the  defendant  company  below,  it  is  because  the  said 
company  was  a  privy  to  the  written  contract,  by  which  Black  consti- 
tuted Gray  a  subagent,  thereby  entering  into  a  contractual  relation 
with  the  said  Gray  as  to  the  term  of  his  employment,  and  as  to  the 
affot'ding  him  opportunity  to  earn,  and  the  allowance  of,  his  com- 
missions. The  principal  question  before  us  is,  whether  this  is  or  is 
not  a  correct  interpretation  of  the  said  contract.  The  interpreta- 
tion of  the  contract,  as  made  by  the  learned  judge  of  the  court  below, 
is  comprised  in  the  following  statements  made  by  him  in  his  charge 
to  the  jury: 

"Let  us  see  what  was  the  relation  between  these  parties  at  the  begin- 
ning. As  you  have  heard,  a  man  named  David  Black  was  appointed  the 
general  agent  for  this  company  for  certain  territory,  the  Middle  states.  He 
was  given  power  by  his  contract  to  appoint  subagents  within  that  territory. 
These  subagents,  while  sustaining  a  certain  relation  to  blm,  were  of  course 
agents  for  a  certain  territory  of  the  Union  Casualty  and  Surety  Company  of 
St  Lonla.  Black's  own  appointment  was  for  the  purpose  of  obtaining  busl- 
nesB  for  the  company,  and  these  appointments  be  was  anthoriBed  to  make 
were  for  the  same  purpose.  He,  and  those  he  might  appoint  under  him,  were 
all  engaged  In  the  same  business,  to  further  the  business  and  advance  the 
interests  of  the  company,  and  to  get  business  for  it.  RIs  appointment  was 
to  last  for  five  years.  After  his  appointment  was  made  he  appointed  a  Htm 
of  which  the  plaintiff  was  a  membo',  and  almnt  which  I  need  not  specially 
concern  myself— we  wlU  treat  It  as  an  appointment  of  Mr.  Gray  himself,  t>e- 
cause  the  rights  which  the  other  members  of  the  firm  got  under  that  ap- 
pcrintment  afterwards  became  vested  In  Mr.  Gray,  and  thme  is  no  occasion 
to  dlstlngnlsh  between  the  firm  and  Mr.  Gray  himself— we  will  consider  the 
appointment  as  having  been  made  of  Mr.  Gray  himself,  for  convenience  sake. 
Black  Aj^Inted  Gray,  and  by  one  of  the  provisions  of  the  contract  It  was 


428 


114  VBDHRAL  RSPOftTBA. 


to  last  for  ■  term  of  five  yean.  It  la  at  that  ptant  that  the  first  dliqnto 
arises.  Bart?  In  Ausrust,  I  think,  of  th«  following  year.  Black  was  dlamlssed 
from  the  service  of  the  company,  and  we  shall  aasnme;,  since  we  know  notii- 
lug  to  the  contrary,  that  he  was  properly  dlamlssed.  One  of  the  contentloiia 
of  the  defendant  ia  that  by  the  dismissal  of  Black,  the  severance  of  his  rela- 
tions with  the  company.  Gray's  relation  with  the  company  waa  also  aevered; 
that  hU  contract  made  with  Black,  as  genial  agent  of  the  company,  fell  at 
the  same  time  that  Black's  own  contract  was  terminated  hy  the  company's 
action.  I  Inatmct  you  that  was  not  the  case;  that  when  Black  made  bis 
contract  with  Gray*  and  aiipolnted  him  for  a  teran  of  fire  years,  he  bad  poww 
to  make  that  ai^olntment  Be  himself  was  entitled  to  serve  the  company 
as  general  agent  for  five  years,  enbject  of  coarse  to  their  right  to  dismiss 
him  for  canse,  and  when  he  made  the  contract  with  Gray,  he  had  the  power 
to  make  It,  and  to  make  It  for  Ave  years;  and  we  Instruct  you,  therefore, 
ttuit  the  fact  that  the  company  dismissed  Black  did  not  operate  to  dismiss 
Gray  from  the  company's  service  and  pnt  an  ead  to  hla  relatUms  with  them. 
He  had  a  valid  contract  which  was  to  last  for  five  yean,  anlesi  sooner 
terminated  for  good  and  sufficient  reason." 

We  are  compelled  to  dissent  from  this  construction  of  the  contract 
sued  upon.  On  its  tace,  the  contract  was  sigued  and  sealed  by  David 
Black  individually,  and  not  in  the  name  of  the  company  defendant, 
nor  on  its  behalf.  It  is  true,  that  in  the  caption  of  the  articles  of 
agreement,  Black  is  described  as  general  agent  for  the  Middle  states 
of  the  Union  Casualty  &  Surety  Company  of  St.  Louis,  and  is  desig- 
nated throughout  the  subsequent  provisions  of  the  contract  as  "said 
general  agent."  This,  however,  was  a  proper  and,  considering  the 
subject-matter  of  the  contract,  a  natural,  designatio  personse.  The 
-business  in  which  Gray  was  to  be  employed  was  that  of  assisting 
Black  in  his  busines  as  general  agent  of  the  Casualty  Company,  by 
solidting  insurances,  issuing  policies  and  collecting  premiums  for  him, 
and  under  his  supervision.  It  is  true,  of  course,  that  this  business 
was  for  the  benefit  of  the  company,  and  that  the  premiums  collected, 
less  the  commissions  of  himself  and  Black,  belonged  to  the  company, 
and  he  was  in  certain  respects  a  subagent  of  the  company,  as  Blade 
had  been  expressly  authorized  in  his  contract  with  the  company  to 
^point  such  subagents.  But  this  classification  of  his  position,  as  that 
oi  subagent,  does  not  necessarily  bring  him  into  contractual  relations 
with  the  company,  without  express  stipulation  to  that  effect.  The 
authority  to  Blade,  in  his  contract  with  the  company,  to  appoint  sub- 
agents,  and  relied  upon  by  plaintiff  below,  as  making  said  company 
privy  to  his  contract  with  Black,  cannot,  vrithout  straining  the  lan- 
guage used,  from  its  natural  meaning,  have  the  effect  contended  for. 
Black  was  about  to  engage  as  general  agent  of  the  company  for  the 
Middle  states,  and  it  was  obvious,  from  the  extent  of  territory  over 
which  he  was  to  preside,  that  the  work  of  procuring  and  conducting 
the  business  he  had  undertaken,  could  not  be  transacted  personally 
by  him  over  so  extensive  a  territory.  This  fact  bein^  obvious,  the 
patf  ies  to  the  contract,  by  the  clause  m  question,  recognized  the  neces- 
sity that  a  general  agent  would  be  under,  of  calling  to  his  assistance 
subagents,  who  could  act  under  his  direction  and  control.  He,  how- 
ever, by  the  terms  of  the  contract  and  of  its  provisions,  was  the  gen- 
eral agent  for  the  whole  territory.  He  was  not  required  to  appoint 
any  particular  number,  or  indeed  any,  subagents,  unless  he  chose  so 
to  do.   If  such  should  be  appointed,  they  were  to  be  selected  and 
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appointed  by  him,  absolutely,  and  what  he  should  do  by  them,  he 
would  be  doing  by  himself.  By  the  ccmtract,  he  alone  was  made  re- 
sponsible to  the  company,  and  was  expressly  accountable  to  it  for 
the  acts  and  conduct  of  his  subagents.  It  was  evidently  a  recogni- 
tion  of  this  well-settled  mode  of  transacting  the  business  of  a  general 
agency,  that  caused  the  authorization  to  appoint  subagents  to  be  in- 
serted in  the  contract.  Otherwise,  there  might  be  a  question  as  to 
the  company's  being  liable  upon  the  contracts  made  for  Black  by  such 
subagents.  This  authority  to  appoint  them  for  the  purposes  men- 
titmed,  removed  all  question  as  to  the  company's  liability  for  contracts 
so  made.  So  far,  and  in  this  qualified  sense  as  to  third  parties  hold- 
ing policies  of  the  company,  it  may  be  said  to  have  been  privy  to  the 
contract  between  Black  and  Gray.  That  is,  the  company  was  bound 
thereby  to  recognize  policies  duly  issued  within  the  scope  of  his  au- 
thority, by  Black,  or  his  subagents,  as  liabilities  of  the  company. 

The  use  of  subagents  by  Black,  in  the  transaction  of  his  business  as 
general  agent,  havmg  thus  been  sancti(»ied  in  the  contract  appointing 
him,  we  fijid  nothing  therein  which  required,  or  even  seemed  to  con- 
temi^te,  that  they  should  be  ^)pointed  in  the  name  or  on  behalf 
of  the  said  company.  If  there  had  been  such  requirement,  the  con- 
tract between  Black  and  Gray  should  have  been  in  diflEerent  form. 
It  should,  on  its  face,  have  purported  to  be  a  contract  made  by  the 
company,  or  on  behalf  of  the  company,  through  David  Black,  as  its 
agent,  and  should  have  been  signed  and  sealed  for  the  said  company 
by  the  said  Black.  This,  however,  is  not  the  case.  It  is  true  that, 
in  some  cases,  where  the  contract  does  not  purport,  on  its  face,  to  be 
so  made,  evidence  dehors  the  contract  itself,  may  establish  the  fact 
that  it  was  made  on  behalf  of  an  undisclosed  principal.  In  such  cases, 
however,  the  evidence  for  that  purpose  must  be  dear,  and  the  provi- 
sions of  the  contract  must  not  be  inconsistent  therewith.  In  his 
contract  with  the  said  company,  Black  was  exf^'essly  made  responsible 
for  all  moneys  collected,  or  acts  performed,  by  subagents,  and  there 
is  not  a  word  in  the  contract  from  which  it  could  be  inferred  that 
he  could  relieve  himself  from  such  responsibility.  Consistently  with 
his  contract  with  the  company,  as  we  understand  it,  the  contract  with 
Gray  was  signed  and  sealed  by  David  Black,  individually,  and  not  in 
the  name  of  the  company,  nor  on  its  behalf.  The  obligations  it  im- 
posed upon  Gray  were  obligations  to  Black,  although  uieir  due  per- 
formance was  in  furtherance  of  what  he  had  contracted  with  the  com- 
pany to  do  and  perform.  Gray  worked  for  him  and  was  compensated, 
therefor,  by  him.  It  was  expressly  for  the  benefit  of  Black,  that  Gray 
was  authorized,  under  his  contract,  to  collect  the  commissions  allowed 
to  the  general  agent  by  the  company,  and  it  was  expressly  for  the 
benefit  of  Black,  that  Gray  was  authorize  by  his  contract  here  sued 
upon,  "to  collect  the  ^n'emiums  pdld  upon  and  for  all  policies  issued 
by  him,"  and  for  which  Black  was  accountable  to  the  company.  It 
was  to  Black  that  Gray  bound  himself  by  the  terms  of  his  contract 
to  render,  on  the  ist  day  of  each  month,  a  statement  of  moneys  re- 
ceived, and  on  the  12th  of  the  same  month,  to  pay  or  remit  the  same. 
It  was  to  Black  that  Gray,  by  his  contract,  bound  himself  to  be  liable, 
ior  any  acts  of  his  employes  or  subagents,  and  it  is  Black  that  is  ex- 
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empted  from  liability  for  the  compensation  of  any  of  Gray's  em- 
ployes. It  is  also  provided  that  the  general  agent,  Black. — not  the 
company — shall  have  power  to  terminate  the  agreement;  and  the 
bond  required  to  be  given  by  Gray,  was  to  be  given  to  the  general 
agent — not  the  company — and  the  general  agent,  and  not  the  ccMn- 
pany,  had  the  right  to  cancel  the  contract,  in  default  of  the  giving  of 
such  bond.  All  the  covenants  in  Gray's  favor  also,  were  to  be  done 
and  performed  by  Black,  and  not  by  the  company.  And  so  we  find 
that,  in  the  long  contract  sued  upon,  all  the  stipulations  or  covenants 
therein  contained,  are  expressly  mutual  ones  between  Black,  the  gen- 
eral agent,  and  Gray.  No  one  of  them  purports  to  have  been  made 
for  or  on  behalf  of  the  company,  and  there  is  nothing  in  the  character 
of  any  one  of  them,  that  is  not  appropriate  to  an  individual  contract 
between  the  general  agent  and  Gray,  or  that  does  not  concern  indi- 
vidual interests  of  the  said  general  agent,  which  it  was  natural  for 
him  to  protect,  and  the  duties  imposed  upon  Gray  are  such  as  he 
appropriately  should  perform  for  that  purpose. 

In  considering  the  contract  thus  clear  and  unequivocal  upon  its 
face,  the  evidence  disclosed  in  the  record,  as  to  correspondence  be* 
tween  Gray  and  the  executive  officers  of  the  company,  and  the  eon- 
duct  of  such  company  in  dealing  with  him  after  the  discharge  of  the 
general  agent,  even  if  it  were  more  pointed  than  it  is,  is  totally  irrele- 
vant. That  after  the  discharge  of  the  general  agent,  the  company 
should  have  received  from  Gray  the  premiimis  already  collected  by 
him,  or  that  it  even  should  have  allowed  him,  for  the  time  being,  to 
continue  his  work  as  subagent,  cannot  alter  his  status  under  his  con- 
tract with  Black,  as  Black's  subagent.  The  most  that  could  be  in- 
ferred or  result  from  such  dealings  of  the  company  with  Gray,  after 
the- discharge  of  Black,  is,  that  a  new  contract  might  be  implied  there- 
from, covering  the  situation  in  which  Gray  and  the  company  found 
themselves  after  Black's  discharge.  Under  such  implied  contract, 
Gray  probably  became  the  agent  for  the  time  being  of  the  company. 
As  no  term  of  service  attached  thereto,  it  was  a  contract  terminable 
at  the  will  of  either  party,  and  with  which,  in  this  case,  we  have  noth- 
ing to  do. 

So  far»  we  have  considered  the  contract  sued  upon,  and  the  case 
made  in  support  of  it  by  the  counsel  for  the  plaintiff  below,  as  they 
have  presented  it.   We  have  not  called  attention  to  a  carefully  worded 

provision,  contained  in  the  paragraph  already  quoted  from  the  con- 
tract between  the  company  and  its  general  agent,  by  which  said  com- 
pany, ex  industria,  by  express  terms,  exempts  itself  from  all  liability 
for  compensation  to  the  subagents,  who  may  be  appointed  by  its  gen- 
eral agent.  It  logically  relates  to  this  part  of  the  authorization  cl^se. 
After  providing  that  the  said  general  agent  shall  be  directly  liable 
to  the  company  "for  and  in  respect  of  all  acts,  doings  and  agree- 
ments of  any  and  all  solicitors,  agents,  special  agents,  canvassers, 
clerks,  and  other  employes  appointed  or  employ^  by  said  agent, 
party  of  the  second  part,  in  or  about  the  transaction  of  said  business," 
it  proceeds  as  foirows:— 

"But  nil  salaries.  commlsslonB  and  compensation  of  any  kind,  eanied  b;', 
or  wbich  may  become  payable  to,  such  solldtora.  aabagents,  canvassm 
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clerks,  or  employes,  or  either  of  thevi.  aball  be  paid  by  said  agent,  part;  of 
the  second  part,  and  said  company  shall,  under  no  clrcamstances,  dot  In  any 
manner,  be  llaUe  tar  the  same  or  any  part  thereof." 

This  express  stipulation  for  exemption  must  be  taken  in  connection 
with  the  authorization  to  appoint  subagents,  upon  which  plaintii^  be- 
low so  much  relies.  Out  of  abundant  caution,  apparently,  it  clears 
up  all  doubt,  if  any  could  have  existed  without  it,  that  whatever  con- 
tractual relations  may,  under  certain  circumstances,  exist  between 
a  principal  and  subagents  appointed  by  his  general  agent,  none  such 
as  those  here  guarded  against,  can  exist  in  this  case.  It  makes  per- 
fectly clear,  what  we  think  was  clear  indepradently  of  it,  that  the 
contract  of  suba^ent  Gray,  with  the  general  agent,  Black,  expired 
with  the  termination  of  the  latter's  contract  with  the  company,  and 
the  relations  to  the  business  of  the  company  on  Gray's  part,  which 
commenced  with  and  sprang  from  his  contract  with  the  general  agent, 
ceased  when  the  latter's  general  agency  ceased.  What  implication 
of  a  contractual  relation  in  this  respect,  between  the  company  and  a 
subagent  appointed  by  Black,  can  exist,  in  the  face  of  this  express 
provision  forbidding  it  ?  Any  business  connection  thereafter  existing 
between  Gray  and  the  company  must  depend,  as  we  have  said,  upon 
authority  implied  from  the  conduct  of  the  {KUties,  subsequent  to  the 
discharge  of  Black,  and  terminable  at  the  will  of  either.  The  suit 
in  this  case  is  ex  contractu,  and  the  defendant,  it  is  contended,  is 
privy  to  the  written  contract  upon  which  it  is  founded.  Whatever 
argument  has  been  made  for  the  contention  of  plaintiff  below,  apart 
from  this  exemption  clause,  none,  it  seems  to  us,  can  be  made  when 
it  is  taken  into  consideration.  It  would  be  doing  violence  to  the 
law  of  the  contract,  if  it  were  ignored.  In  view  o!  this  clause,  it  is 
hardly  worth  while  to  discuss  the  authorities  and  cases  dted  by  coun- 
sd.  We  have  examined  them  ail,  both  text-books  and  caaes,  and 
find  nd  support  for  the  proposition,  that  a  principal  can  be  made  liable 
to  a  subagent,  appointed  by  his  general  agent,  where  such  principal, 
in  his  contract  with  his  general  agent,  has  expressly  stipulated  that 
such  general  agent  is  to  be  responsible  to  the  principal  for  the  acts 
and  conduct  of  his  subagents,  and  that  in  no  case,  and  under  no  cir- 
cumstances, shall  the  principal  be  liable  for  commissions  or  compensa- 
tion to  such  subagents.  In  the  view  we  take  of  the  contract  upon 
which  this  suit  purports  to  be  founded,  the  interpretation  put  there- 
upon by  the  learned  judge  of  the  court  below,  in  his  charge  to  the 
jury,  was  erroneotts,  and  we  cannot,  therefore,  agree  with  his  in- 
struction to  the  jury,  founded  upon  that  interpretation,  which  was  as 
follows  :— 

"And  we  Instruct  yon,  therefore,  that  the  fact  that  the  company  dismissed 
Black  did  not  operate  to  dismiss  Gray  from  the  company's  s^vlce,  and  put 
an  end  to  his  relations  with  them.  He  had  a  valid  contract  which  was  to 
last  for  Ave  years,  unless  sooner  terminated  for  good  and  sufficient  reason." 

On  the  contrary,  we  think  he  should  have  instructed  the  jury,  that 
the  contract  sued  upon,  taken  in  connection  with  the  clauses  quoted 
from  the  contract  between  the  company  and  its  general  agent,  was 
not  a  contract  between  the  defendant  company  and  the  plaintiff,  and 
no  liability,  on  the  part  of  the  said  defendant  to  the  said  plaintiff, 
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was  created  thereby.  Such  an  instruction  as  this,  which  we  think 
should  have  been  given,  would  be  equivalent  to  a  binding  instruc- 
tion to  find  a  verdict  for  .the  defendant. 

Counsel  for  plaintiff  below  make  a  point  of  the  statement  in  the  affi- 
davit of  defense,  sworn  to  by  the  secretary  of  the  company,  and  duly 
filed,  that  it  was  true  that,  on  the  2d  day  of  September,  1893,  the  said 
defendant,  acting  by  David  Black,  its  then  general  agent  for  the  Middle 
states,  did  appoint  the  plaintiff  and  his  partners,  subagents  for  the  com- 
pany, with  an  oi!ice  in  Philadelphia,  and  that  the  said  David  Black,  gen- 
eral agent  as  aforesaid,  was  at  that  time  duly  authorized  to  make  such 
appointments.  How  far  the  admission  of  a  fact  stated  in  an  affidavit  of 
defense  could  be  used  against  the  defendant  in  a  trial  upon  the  is- 
sues subsequently  formed  by  the  pleadings,  may  be  a  question.  In 
the  present  case,  the  affidavit  containing  the  allegation  referred  to, 
was  made  by  the  secretary  of  the  company,  in  compliance  with  the 
requirements  of  law,  to  prevent  judgment  being  had  by  defatdt  against 
the  defendant  at  the  appearance  term.  The  case  subsequently  went 
to  issue  upon  the  pleas  of  non  assumpsit,  payment  and  set-off,  and 
upon  these  issues,  was  tried.  The  contract  sued  upon  was  in  writ- 
ing, and  was  set  out  in  totidem  vert)is,  by  the  plaintiff,  in  his  state- 
ment of  claim.  The  due  interpretation  of  said  contract  was  the  prov- 
ince of  the  court,  as  a  question  <A  law,  and  not  of  the  jury,  as  a  ques- 
tion of  fact.  The  statement  referred  to  in  the  affidavit  of  defense, 
made  by  the  secretary  of  the  company,  was  not  a  statement  of  a 
fact,  but  an  interpretation  of  the  written  contract  upon  which  the 
suit  was  expressly  brought,  and,  therefore,  cannot  be  used  as  an 
admission  of  fact  upon  any  sound  theory,  and  does  not  come  within 
the  reasoning  of  the  decision  of  the  court,  in  the  case  of  Bowen  v. 
De  Lattre,  6  Whart.  434,  referred  to  by  counsel  for  defendant  in 
error.  But  be  this  as  it  may,  the  most  that  can  be  made  of  the 
statement  in  question,  as  an  admission,  is,  that  Gray  was  duly  ap- 
pointed by  the  defendant  company,  as  a  subagent  of  Black.  Taking 
this  to  be  true,  it  by  no  means  follows,  that  the  company  was  liable 
to  him  as  subagent,  for  his  compensation  as  such,  in  face  of  the 
express  condition  in  his  written  appointment  by  Black,  that  he  was 
to  look  to  Black  for  payment,  and  the  express  condition  in  the  de- 
fendant company's  authorization  of  his  appointm^t,  that  said  com- 
pany should,  under  no  circumstances,  nor  in  any  manner,  be  liable 
for  the  said  compensation,  or  any  piairt  thereof.  Nor  does  it  at  all 
follow,  that  an  admission  that  Gray  held  the  office  of  subagent  under 
Black,  would  give  him  a  tenure  of  office  extending  beyond  that  of 
Black  himself.  A  subagency  cannot  rise  higher  than  the  general 
agency  to  which  it  is  subordinate,  and  when  that  general  agency  ceases 
to  exist,  of  necessity,  no  subagency,  with  reference  to  it,  can  con- 
tinue. If  this  were  not  true,  we  should  have  the  anomalous  condi- 
tion of  a  subagency  with  no  principal  agency  in  existence,  and  if  Black 
had  so  chosen,  we  might  have  had,  at  the  termination  of  his  general 
agency,  his  whole  territory  filled  with  subagents,  holding  terms  of 
five  or  more  years,  which  the  company  would  have  been  powerless, 
according  to  the  contention  of  plaintiff  below,  to  terminate  or  con- 
trol   If  it  be  true  that  Gray  was  appointed  subagent  of  Blad^  by 
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the  company,  still,  the  appointment  must  be  taken  as  made  subject 
to  the  express  conditions  set  out  in  the  letter  of  appointment,  and 
to  the  limitations  inherent  in  the  nature  of  the  office.  These  express 
conditions  are,  that  Black  may  aj^int  subagents  "for  the  fulfillment 
of  his  agreements"  with  the  company.  Here  is  a  clearly  defined  pur- 
pose for  the  appointment  in  question.  No  other  and  independent 
purpose  can  be  attached  thereto.  If  the  appointment  is  made  by  the 
company,  it  is  made,  in  order  that  the  subagent  may  assist  Black 
in  transacting  the  business  that  he  is  under  contract  with  the  com- 
pany to  perform.  The  company  did  not  authorize  Black  to  appoint 
for  any  definite  term,  and  Black  clearly  transcended  his  power  of  ap- 
pointment in  behalf  of  the  company  (conceding  that  he  was  acting 
for  the  company),  by  presuming  to  attach  a  term  to  the  office  of  sub- 
afifent,  that  might,  by  possibility,  transcend  the  period  of  the  existence 
ot  his  own  general  agency. 

Conceding,  therefore,  for  the  sake  of  the  argument,  that  the  effect  of 
the  statement  in  the  affidavit  of  defense  was  conclusive  upon  the  defend- 
ant, and  that  Gray  was  appointed  a  subagent  of  Black,  by  the  defend- 
ant company,  we  are  still  brought  to  the  same  conclusion,  that  the  in- 
struction of  the  learned  judge  of  the  court  below  to  the  jury  in  the 
premises,  was  erroneous.  The  proper  construction  of  the  contract 
should  have  been,  in  this  regard,  directly  contrary  to  that  which  was 

f'ven,  and  above  quoted,  to  wit; — ^that  the  appointment  of  Gray  by 
lack,  for  a  term  of  five  years,  was  not  binding  upon  the  company, 
and  that  Gray  had  no  valid  contract  with  the  company  which  was 
to  last  for  five  years,  and  that  when  the  company  dismissed  Black 
for  good  and  sufficient  reason,  it  did  operate  to  dismiss  Gray  from 
the  company's  service,  and  put  an  end  to  his  relations  with  it  under 
his  appointment  as  subagent.  Such  an  interpretation  of  the  contract 
would  also  have  put  an  end  to  the  suit,  and  be  equivalent  to  a  bind- 
ing instruction  to  find  for  the  defendant. 
The  judgmoit,  therefore,  of  the  court  below  is  reversed. 
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DBAFTS— CONDITIONAI.  ACOBPTANCV— ACCOMPARnKS  FORGBO  BlLT.a  OT  LaDIKO. 

A  draft  directed  the  drawee  to  pay,  aod  to  charge  tbe  same  to  account 
of  certain  flax  seed,  forged  duplicate  bills  of  lading  for  wbich  were  at- 
tached to  the  draft.  The  acceptance  was,  "Accepted  *  •  •  against 
Indorsed  bills  of  lading"  for  the  flax  seed.  Before  arrival  ot  the  steam- 
ship on  which  was  the  flax  seed,  according  to  the  hllle  of  lading,  and 
without  knowledge  that  it  was  not  there,  or  that  the  bills  of  lading  were 
forged,  the  acceptor  paid  the  draft  SelO,  that  acceptance  was  condi- 
tioned  on  ddivo?  ot  genuine  blUa  of  lading,  and  that  this  condition  was 
not  waived  by  payment  without  knowledge  of  the  facts;  bo  that,  in  the 
altsence  of  special  equities,  the  acceptor  could  recover  the  money  paid. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
114  F.— 28 
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This  cause  comes  here  upon  a  writ  of  error  by  defendants  bdow  to 
review  a  judgment  overruling  a  demurrer  to  the  complaint  and  direct- 
ing judgment  for  the  plaintiflF.    105  Fed.  566^ 

Julian  T.  Davies,  for  plaintiff  in  error. 
Arthur  J.  Baldwin,  for  defendants  in  error. 

Before  WALLACE  and  LACOMBE.  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

TOWNSEND,  District  Judge.   John  Glen,  of  New  York  City, 
drew  a  draft  upon  Grotrian  &  Co.,  plaintiffs,  in  these  words: 
"Freda-ick  B.  Grotrian  &  GompaDy.  New  York,  1911. 

"Bxcbaoge  for  £1^18.  S.  7  stg.  11  Xor.,  1888. 

*^lzty  days  after  eight  of  this  first  (second  napald)  pay  to  my  order  In 
London  fifteen  hundred  and  eighteen  [>ounds  8.  7  sterling,  valne  recelreO,  and 
charge  the  saiae  to  account  of  8,417.50  busli.  flax  aeed. 

"John  Olen. 

<rro  F.  B.  Grotrian  ft  Co..  HulL" 

To  this  draft  he  attached  forged  duplicate  bills  of  lading  for  the  flax 

seed  mentioned  in  the  draft,  and  on  the  same  day  he  cashed  the  draft 
with  defendant.  The  defendant,  10  days  later,  presented  to  the  j^in- 
tiffs  for  acceptance  the  draft  accompanied  by  the  forged  bills  of  lading 
and  an  insurance  policy.  The  plauntiffs  accepted  the  draft  in  these 
words : 


"Accepted,  payable  at  TJoyd's  Bank,  Ltd.,  London,  against  indorsed  blUs 
of  lading  for  8,417  bushels  of  flax  seed  per  Buffalo  S.  8.  at  New  York  ft  Ce^ 
tiflcate  of  Inanrance  $8,000. 


"Due  22nd  Jan..  WBB." 

There  was  no  representation  as  to  the  genuineness  of  the  bill  of 
lading.  At  the  time  of  the  presentation  of  the  draft  for  acceptance 
the  steamship  Buffalo  had  not  arrived  at  Hull*  England,  but  was  in 
transit.  A  few  days  before  her  arrival  the  plaintiffs,  in  order  to  pro- 
cure possession  of  the  goods  immediately  upon  arrival,  took  up  the 
draft,  and  paid  to  the  defendant.  Glen's  assignee,  $7,319.29.  Plaintiffs, 
at  the  time  of  said  acceptance  and  payment,  beUeved  the  bills  ot  lading 
to  be  genuine,  and  that  the  flax  seed  was  on  the  steamship.  There 
was  no  such  flax  seed  on  the  steamship,  and  immediately  upoo 
discovering  the  fraud  plaintiffs  notified  the  defendant,  and  have  since 
did^  tendered  to  defendant  the  draft,  bills  of  lading,  and  insurance 
pohcy,  and  have  demanded  repayment  <A  the  $7^19.29.  Defendant 
msists  that  the  acceptance  of  the  draft  bound  the  plaintiffs  absolutely 
without  regard  to  the  genuineness  of  the  bills  of  lading,  and  that, 
whether  or  not  defendant  could  have  recovered  judgment  against  plain- 
tiffs if  payment  of  the  draft  had  been  refused,  the  money  paid  by  them 
cannot  be  recovered  back.  It  is  not  disputed  that  the  unconditional 
acceptance  of  a  draft  accompanied  by  a  paper  purporting  to  be  a  bill 
of  lading,  but  fictitious,  binds  the  acceptor  in  ordinary  cases,  as  be- 
tween him  and  the  payee,  where  both  parties  are  ignorant  of  the  fraud, 
even  though  the  payee  has  cashed  the  draft  for  the  ^wer  before  pre- 
senting it  for  acceptance  to  the  drawee.   In  the  case  at  tar,  however, 
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plaintiffs  rely  on  the  direction  in  the  draft  to  charge  the  amount  to 
account  uf  the  flax  seed,  and  the  acceptance  "against  indorsed  bills  of 
lading."  The  defendant  insists  that  by  "bills  of  lading"  in  the  accept- 
ance is  to  be  understood  the  papers  in  the  form  of  a  bill  of  lading 
accompanying  the  draft,  and  that,  even  if  the  plaintiffs  had  delayed 
payment  of  the  draft  until  its  maturity,  whereby  the  fraud  would  have 
been  discovered  before  payment,  defendant  could  nevertheless  have 
sued  and  recovered  judgment;  and  this  preliminary  question  is  of  vital 
importance.  No  case  precisely  in  point  has  been  cited.  In  Smith  v. 
Vertue,  30  Law  J.  C.  P.  59,  it  was  said  that  an  acceptance  substantially 
like  .that  of  the  plaintiffs  was  conditional,  and  that  the  bill  of  lading 
must  be  delivered  to  enable  payee  to.recover;  but  no  question  of  gen- 
uineness was  involved,  and  the  statement  is  obiter.  The  principal  cases 
on  this  subject  in  the  United  States  courts  are  Hoffman  v.  Bank,  12 
Wall.  181, 20  L.  Ed.  366;  Goetz  v.  Bank,  119  U.  S.  551,  7  Sup.  Ct.  318, 
30  L.  Ed.  515.  In  Hoffman  v.  Bank  bills  of  exchange  accompanied  by 
forged  bills  of  lading  were  discounted  by  a  bank,  and  subsequently 
accepted  by  the  drawees.  The  drawers  of  the  bills  had  been  accus- 
tomed to  ship  fJour  to  the  plaintiffs,  who,  at  the  request  of  the  drawers, 
and  on  their  representations  that  the  flour  mentioned  in  the  bills  of 
ladii^  had  been  shipped  to  their  firm  for  sale,  promised  to  accept  them, 
and  did  accept  them  on  presentation.  The  acceptors  paid  the  bills, 
and,  on  learning  of  the  forgery  of  the  bills  of  lading,  tendered  the 
same,  with  the  oills  of  exchange,  to  the  bank,  and,  repayment  being 
refused,  brought  suit.  The  court  refers  to  the  argument  that  the 
plaintiffs  accepted  the  bills  of  exchange  upon  the  faith  and  security 
of  the  bills  of  lading  attached  to  the  same,  and  says : 

'^t  Is  not  perceived  that  the  concession.  If  made,  would  beoeflt  the 
plaintiff,  as  the  bills  of  exchan^  are  in  the  usual  fonn,  and  contain  no 
reference  whatever  to  the  bills  of  lading;  and  It  is  not  pretended  that  the 
defendants  had  any  knowledge  or  Intimation  that  the  bills  of  lading  were 
not  genuine."  And  again:  "Beyond  doubt  the  bills  of  lading  gave  some 
credit  to  the  bills  of  nchai^  bisyond  what  was- credited  the  pecnnlarj 
standing  of  the  parties  to  the  same;  but  it  Is  dear  that  Hiey  are  not  a  part 
<tf  tiiose  InstramentB.  nor  are  they  r^erred  to.  either  In  the  body  of  the  bills 
or  In  the  acc^vtance,  and  they  cannot  be  regarded  In  any  more  favorable 
light  for  the  jdalntUCs  than  as  collateral  security  aceompuiying  ttie  blUi  of 
exchange.** 

In  Goetz  v.  Bank — a  similar  case — the  court  cites  with  approval  the 
doctrine  in  Hoffman  v.  Bank  that,  supposing  the  plaintiffs  accepted 
the  bills  of  exchange  upon  the  faith  and  security  of  the  bills  of  lading 
attached,  that  fact  would  not  benefit  them,  as  the  bills  of  exchange 
were  in  the  usual  form,  and  contained  no  reference  whatever  to  the 
bills  of  lading.  In  most  of  the  cases  of  acceptance  of  drafts  accom- 
panied by  forged  bills  of  lading,  cited  by  defendant,  there  were  special 
circumstances  influencing  the  equities  between  the  parties,  as  that 
the  aoreptor  was  the  regular  correspondent  of  the  drawer,  and  had 
been  accustomed  to  accept  such  drafts  from  him,  or  had  authorized 
the  making  or  discounting  of  the  drafts,  and  in  all  of  said  cases  the 
acceptance  was  unconditional.  In  the  present  case,  no  facts  are  al- 
leged which  establish  an  equiQr  in  favor  of  the  payee  against  the  ac- 
ceptor.  Defendant  might  have  refused  to  receive  any  acceptance 
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Other  than  an  absolute  one.  In  fact.  Glen  had  given  it  a  written  as- 
si^ment  of  the  draft,  in  which  it  was  particularly  stated  that  it 
might  exercise  this  option.  The  rei^uest  to  pay  was  conditioned  upon 
the  delivery  of  the  flax  seed,  and  plaintiff's  acceptance  of  the  draft  was 

conditioned  upon  the  delivery  of  the  indorsed  bills  of  lading  for  it. 
The  payment  of  the  draft  before  the  arrival  of  the  steamer  does  not 
justify  a  construction  of  the  entirely  intelligible  words  "indorsed  bills 
of  lading"  as  importing  "documents  purporting  to  be  indorsed  bills  ot 
lading,"  or  as  importing  documents  in  the  form  of  bills  of  ladii^  at- 
tached to  this  draft. 

It  is  contended  that  the  equities  are  «quaU  and  therefore  that  the 
party  having  the  money  shotild  retain  it.  This  would  have  been  tlie 
case  if  the  acceptance  had  been  unconditionaL  Defendant  first  paid 
the  money  and  received  the  forged  documents.  But,  under  their  con- 
ditional acceptance,  plaintiff  had  a  right  to  genuine  documents  and  to 
rely  on  the  genuineness  of  those  delivered  upon  the  discharge  of  their 
obligation.  The  precedents  cited  by  defendant  of  waiver  of  condition 
by  payment  without  performance  of  the  condition  are  cases  where  the 
party  paying  knew  at  the  time  of  payment  that  the  condition  had  not 
been  performed.  Here  both  parties  supposed  that  it  was  performed, 
and  no  such  waiver  can  be  inferred.  There  was  no  relinquishment  of 
any  right,  for  the  parties  were  ignorant  of  the  facts.  A  iraiver  is  an 
intentional  relinquishment  of  a  known  right.  Transfer  of  valid  bills 
of  lading  would  have  been  equivalent  to  delivery  of  the  flax  seed. 

Finally,  defendant  contends  that  this  is  a  case  where  a  pledgor  had 
given  an  order  to  a  third  party  to  receive  the  security  upon  payment 
of  the  debt,  and  that  the  jarty  paying  cannot  recover  bade  the  money 
from  the  pledgee  on  the  ground  that  the  security  was  found  to  be 
valueless ;  and  cites  Ketchum  v.  Stevens,  ig  N.  Y.  499 ;  Baker  v. 
Amot,  67  N.  Y.  448 ;  and  Aiken  v.  Short,  37  Eng.  Law  &  Eq.  592. 
In  each  of  these  cases  the  court  held  that  under  the  particular  cir- 
cumstances the  plaintiff  paid  the  debt  as  the  agent  of  the  original 
debtor,  and  that  the  transaction  was,  in  effect,  a  redelivery  of  the 
security  to  the  original  pledgor,  and  a  subsequent  transfer  by  him  to 
the  plaintiff.  But  in  the  present  case  the  plaintiffs  qualified  their  ac- 
ceptance so  as  to  make  it  dependent  upon  the  shipment  of  the  flax 
seed  and  the  genuineness  of  the  bill  therefor.  They  paid  the  money, 
not  on  the  original  contract  of  the  drawer,  but  upon  the  new  contract 
created  by  their  conditional  acceptance,  and  the  assent  thereto  of  de- 
fendant. In  Aiken  v.  Short,  cited  at  length  in  Ketchum  v.  Stevens, 
which  is  relied  on  in  Baker  v.  Amot,  Baron  Bramhall  said : 

"It  seeins  to  me  that  the  right  to  recover  money  paid  under  a  mistake  of 
fact  must  have  reference  to  a  belief  In  the  existence  of  a  fact  which.  If  tmo. 
would  have  given  the  person  receiving  a  right  against  the  person  paying  tbp 
money." 

The  case  at  bar  falls  within  this  rule.  The  acceptance  herein  was 
conditioned  upon  receipt  of  bills  of  lading,  which,  however,  were 
forged,  and  therefore  nullities,  unless  some  intervening  right  shou)>1 
arise,— as  by  estoppel,  agency,  or  otherwise.  It  is  true,  the  payment 
was  prematurely  made,  but  no  intervening  rights  or  liabilities  were  ac- 
quired or  imposed.    Defendant  had  no  rights  under  the  forged  papers, 
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and|  if  he  had  any,  they  would  not  have  been  prejudiced.   Munger  v. 
Shannon,  6i  N.  Y.  251 ;  BriU  v.  Tuttle,  81  N.  Y.  454. 37  Am.  Rep.  513. 
The  judgment  is  affirmed. 


CiBCurr  CotTRTB  OT  Appeals— J nRUDic-riuK — Writ  of  Prohibitiov. 

Under  section  6  of  the  act  creating  the  drcnlt  coarts  of  an>Ml>  Ci6 
Stat  826),  whleb  proTldee  12iat  sncb  eonrti  "sliaU  ezerdae  app^te 
Jurisdiction  to  rerlew  by  appeal  or  writ  of  error  final  declalona,"  and  sec- 
tion 12,  whlcb  gives  them  power  to  Issue  **aU  writs  not  speelaUy  provided 
for  by  statute  which  may  be  necessary  for  the  exorcise  at  their  re- 
spective Jnrlsdletlon  and  agreeable  to  the  usages  and  principles  of  law." 
such  writs  are  to  be  issued  only  when  necessary  to  the  appsilate  Juris- 
diction of  the  court,  and  the  court  has  no  power  to  Issue  a  writ  of  pro- 
hibition to  stay  proceedings  In  a  circuit  court  In  «  case  In  which  Its  ap- 
pellate Jnrisdlctlon  has  not  been  Invoked  eltbor      an  appeal  or  writ  of 

On  Application  for  Writ  of  Prohibitioa 

The  relator  presents  the  following: 

"To  the  Honorable  United  States  Circuit  Court  of  Appeals  for  the  Sifth 
Circuit:  The  petition  of  Louis  P.  Paquet,  a  dtlzen  of  the  state  of  Louisiana 
and  a  resident  of  the  city  of  New  Orleans,  respectfully  shows:  That  he  is 
an  attorney  at  law,  duly  admitted  to  iwactlce  In  the  courts  of  the  United 
States,  and  ttiat  ho  has  recently  bad  occaalmi  In  fate  professional  capacity  to 
appear  In  the  United  States  drcnlt  court  for  the  Norttiem  district  of  Florida 
tn  a  cause  pending  th«eln,  entitled  'Mrs.  Florida  McGulre  vs.  The  Pensaeola 
City  Company  et  al.,'  No.  71  of  the  docket  of  said  court,  and  that  said 
cause,  on  motion  of  counsel  fOr  the  plalntUf,  discontinued  at  her  costs  on 
Monday,  November  11,  1801.  That  prerlonsly,  to  wit,  on  Saturday,  the  9th 
4ay  of  November,  1001,  plalntUf  In  said  cause  had  Instituted  an  action  in 
ejectmoit  tn  the  circuit  court  of  EseamtHa  county,  Florida,  against  Ohas. 
Swayne  tor  cwtatai  property,  of  whldi  tbe  said  Florida  MeGuIre  claimed  to 
be  the  owner,  and  of  which  she  ebarged  that  the  said  Gfaas.  Swayne  was  la 
poasesaton.  That  your  petitions,  while  not  vt  counsd  In  said  canso  fiur  tiie 
reason  that  he  had  not  been  admitted  as  a  practitioner  In  the  state  courts 
of  Florida,  assented  to  and  advised  the  inatitntlon  of  the  same  as  counsel  for 
the  plaintiff  generally.  That  on  the  14tb  day  of  December.  1001,  tbe  Hon. 
Chas.  Swayne.  Judge  of  the  United  States  circuit  court  for  the  Northern  dis- 
trict of  Florida,  Issued  and  signed  an  order,  a  copy  of  which  Is  hereto  an- 
nexed and  made  a  part  of  this  petition  as  an  exhibit,  marked  'Exhibit  A,'  In 
which  he  directed  that  this  petitioner  'be.  and  he  Is  hereby,  cited  to  appear 
before  me,  Chas.  Swayne,  Judge  of  tills  court,  at  10  o'clock  a.  m.,  on  Satur- 
day, December  21,  1901,  to  show  cause  why  he  should  not  be  punished  for 
contempt,  upon  the  grounds  and  for  the  reasons  set  forth  In  said  motion  (1. 
e.,  the  motion  of  W.  A.  Blount,  Esq.,  an  attcHmey  and  counselor  of  said 
eourt,  for  a  citation  to  the  said  defendant  etc.),  which  la  now  of  record 
In  tbe  records  of  said  court,  and  a  copy  of  which  la  to  be  attached  by  the 
detlc  to  the  copy  of  this  <Hder  to  be  served  upon  tbe  said  Louis  Paquet;'  and 
that  said  citation,  together  with  a  statement  of  the  said  Judge  attached 
thereto  and  the  motion  of  the  said  Blount  all  of  which  are  attached  to  and 
made  a^part  of  this  petition,  marked  'Exhibit  B,*  were  served  upon  your  pe- 
titioner on  the  lUth  day  of  December,  1901.  That  upon  the  21st  day  of 
'Decaaaber,  1901,  ypor  petitioner,  in  obeciience  to  tbe  said  citation,  appeared 
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before  the  eald  Judge  at  Pensactda,  and  then  and  ttiere  objected  to  the 
Jurisdiction  of  the  said  Judge  to  proceed  witb  the  said  citation  and  motion 
upon  the  grounds  set  forth  in  the  demurrer  then  tiled  petitioner,  a  cop; 
uf  which  Is  hereto  annexed  and  made  a  part  of  this  petition,  marked  "Ei- 
hiblt  C  Xbat  said  Judge  thereupon  ovwruled  the  demurrer  and  objectioos 
of  this  petitioner,  and  declared  tbat  be  wonld  proceed  with  the  trial  of 
said  motion;  wherenpon  petitioner  filed  an  answer  tberet(s  In  which  answer 
he  expressly  disavowed  any  intention  to  commit  any  contempt  against  the 
authorltr  of  said  court,  and  averred  that  the  acts  which  he  had  done  and 
as  charged  in  said  motion  were  done  In  the  exercise  of  his  rights  as  a  citiz«i 
of  the  United  States,  and  pursuant  to  the  laws  and  constitution  of  tbe  state 
pf  Florida,  and  constituted  no  contempt  against  the  authority  of  said  caurt. 
which  answer  was  duly  verified  by  the  affidavit  of  this  petitioner,  and  filed 
in  the  records  of  said  court;  and  petitioner  thereupon  objected  to  the  intro- 
duction of  any  evidence  to  controvert  the  facts  stated  In  said  answer,  and 
demanded  his  discharge,  which  objection  was  ovornled  by  tbe  said  Judge, 
who  thereupon  declared  his- Intention  to  hear  evidence  npon  the  said  motion, 
and  after  bearing  the  same  to  decide  wfaetiier  or  not  yonr  petitioner  was 
gnil^  of  contempt  of  the  authority  of  his  said  conrt  and  the  said  pro- 
ceeding was  continued  for  further  hearing  until  the  4tb  day  of  JTannar;. 
Instant.  Now,  your  petitioner  shows  tbat  all  the  acts,  doings,  and  proceed- 
ings of  tbe  said  judge,  hereinafter  recited,  are  wholly  without  Jurisdiction 
or  authority  or  warrant  io  law;  that  the  same  are  oppressive,  and  tbat  your 
petitioner  will  be  deprived  of  bis  liberty,  unless  this  lionorable  court  will 
prohibit  further  proceedings  tha-eln;  and  that  petitioner  has  no  other  remedy 
except  the  writ  of  prohibition  which  can  prevent  the  said  Jodge  from  vnr 
Jnstly,  unlawfully,  and  without  any  Jurisdiction -so  to  do,  depriving  your  pe> 
tloner  of  his  liberty,  and  condemning  him  to  pay  a  tine  or  be  imprisoned  in 
default  thereof,  or  to  be  Imprisoned,  as  the  said  Judge  may  determine.  Pe- 
titioner further  shows  that  upon  idrantlcally  the  same  state  of  facts  tbe  said 
Judge  has  passed  sentence  upon  E.  T.  Davis  and  Simeon  Belden,  attomeirs 
and  counselors  at  law.  who  were  associated  with  petitioner  in  the  proseco- 
tlon  of  tbe  case  of  Florida  McGuire  against  tbe  Pensacola  Qty  Company, 
hereinbefore  referred  to,  and  who  filed  the  snlt  hereinbefore  referred  tc 
against  Charles  Swayne,  who  Is  the  presiding  Judge  of  the  United  States 
drcnlt  court  for  the  Northern  district  of  Florida.  Petitioner  furtber  staows 
tbat  tbe  offense  charged  against  him  In  the  motion  of  W.  A.  Blonnt,  Esq.. 
heretofore  annexed,  is  that  he,  as  attorney  and  counselor  of  tbe  said  United 
States  circuit  court  for  the  Northern  district  of  Florida,  caused  and  procured 
to  be  Issued,  as  attorney  of  the  circuit  court  of  Escambia  county,  state  of 
Florida,  a  summons  in  ejectment,  wherein  Florida  McOulre  was  plalntlir  and 
the  Hon.  Chas.  Swayne  was  defendant,  and  caused  tbe  same  to  be  served 
on  tbe  said  Judge  of  the  United  States  circuit  court  to  recover  tbe  possession 
of  block  SI  of  the  Cheveanz  tract  in  the  city  d  Peiuacola,  FlorldJB,  a  tract 
of  land  involved  In  a  controversy  In  ejectment  then  depending  in  the  saM 
United  States  circuit  court,  wherein  the  said  Florida  McGulre  was  plaintiff 
and  the  Pensacola  Company  et  al.  were  defendants,  and  In  the  motion  of  ttie 
said  Blonnt  it  Is  alleged:  That  the  said  action  in  ejectment  against  the  said 
Judge  was  Instituted  after  a  petition  had  been  presented  to  the  said  Jud^ 
to  recuse  himself  in  tbe  case  of  Florida  McGuire,  referred  to,  and  after  tbe 
name  had  been  submitted  and  overruled,  because  the  said  Judge  had  stated 
in  the  presence  of  this  petitioner  and  tbe  othw  counsel  In  the  case  that  the 
allegation  that  be  or  any  member  of  bis  family  was  interested  In  or  owned 
the  property  in  controversy  In  said  snits  was  untrue,  and  that  he  bad  re- 
fused to  permit  a  member  of  bis  family  to  buy  the  said  land,  because  tiie 
suit  of  Florida  McGuire,  Involving  tbe  title  of  said  tract,  was  tben  In  Iftlgs- 
tiott  before  him.  That  after  this  declaratitm  by  the  Judge  the  counsel  woe 
aware  that  neither  he  nor  any  member  of  his  family  were  Interested  In  anr 
part  of  the  said  tract  and  bad  no  reason  to  believe  tbat  they  were  so  Into^ 
ested,  and  could  easily  have  known  that  the  said  block  was  not  In  the  pos- 
session of  any  one.  but  was  entirely  unoccupied.  That  the  said  suit  against 
the  said  Judge  was  instltnted  on  Satnrdty,  tlte  9tb  of  November,  1901,  after 
slz  o'clock,  and  after  the  conrt  had  ovemiled  a  motion  to  postpone  the  trial 
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of  tbe  case  4^  Florida  McOnlre  ts.  Tbe  Fensacola  OII7  Companr  for  a  week 
or  more,  and  after  the  judge  bad  annonnced  that  he  would  call  said  cause 
for  trial  <m  Mouday,  November  11,  1901.  and  would  proceed  to  try  It,  unless 
tbe  plaintiff  made  a  sufflcfent  sbowlug  wby  be  sboiild  not  do  so,  and  that 
counsel  had  announced  that  they  would  make  such  showing.  Tour  petitioner 
^owa  that,  according  to  the  foregoing  charges  contained  In  said  motion, 
be  Is  now  smnmoned  before  a  Judge  of  'flie  UiUted  States  circuit  conrt  to 
show  cause  why  he  should  not  be  punished  for  contempt  for  disregarding 
a  verbal  statement  made  by  said  Judge,  and  for  filing  a  suit  against  him  In- 
dividually In  one  of  tbe  courts  of  tbe  state  of  Florida,  by  which  said  suit  he 
contradicted  the  verity  of  tbe  declaration  made  by  said  Jndge.  Petitioner 
shows  that,  while  tbe  statement  of  tbe  said  judge  was  coucloslve  so  far  as 
It  affected  tbe  question  then  pending  before  him,  to  wit  the  motion  to  recuse 
blm  by  reason  of  his  Interest  In  the  cause.  It  was  not  conclusive  In  his  favor 
In  any  matter  personal  to  hlm,  and  was  not  bound  to  be  accepted  by  a  part? 
In  Interest  dsewhere,  or  for  any  other  purpose  than  so  far  as  tbe  same 
formed  part  of  a  ruling  of  tbe  said  judge  In  a  cause  then  pending  beton 
him,  and  that  petitioner's  client  had  the  constitutional  right  to  test  the  ques- 
tion of  the  Interest  of  the  said  Charles  Swayne  In  the  said  property  by  a 
suit  In  the  courts  of  the  state  of  Florida.  That  under  tbe  statute  of  the 
United  States  In  such  case  made  and  provided  the  said  judge  has  jurisdic- 
tion to  punish  tot  contempt  (1)  In  case  of  misbehavior  of  parsmis  In  the 
court  or  so  near  to  the  place  where  It  Is  held  as  to  obstruct  the  administra- 
tion of  justice;  (2)  In  case  of  the  misbehavior  In  official  transactions  of  officers 
of  coort;  and  (3)  In  case  of  obstruction  to  the  process  of  the  court  And 
that  jozlsdlctlon  to  try  for  such  offenses  does  not  extend  to  acts  committed 
dsewhere,  not  embraced  In  any  of  the  foregoing  definitions,  and  especially 
not  to  acts  committed  In  an  official  capacity  in  another  court  which  la  one 
of  concurr«it  Jurisdiction.  "Sovr,  your  petitioner  Is  ad%-ised  and  believes,  and 
so  believing  avers,  that  the  said  Judge,  under  the  jurisdiction  which  he  has 
usurped  herein,  will  deprive  petitioner  of  his  liberty  or  property,  unless  re- 
strained by  process  of  this  honorable  court;  that  such  imprisonment  or  ttaa 
will  be  in  violation  of  petitioner's  rights  as  a  citizen  of  tbe  United  States, 
and  that  the  same  will  work  htm  an  Irreparable  Injury,  for  and  against 
which  there  can  and  will  otherwise  be  no  redress.  Wherefore,  tbe  premises 
considered,  your  petitioner  prays  that  your  honom  will  grant  a  writ  of  pro- 
hibition herein  directed  to  the  sakl  Oharles  Swayne,  presiding  judge  of  the 
United  States  circuit  court  foi:  the  Northern  district  of  Florida,  restraining 
and  prohibiting  the  said  Judge  from  further  proceeding  with  tbe  trial  of  the 
said  motion  to  punish  your  petitioner  for  contempt  as  aforesaid;  that  a  writ 
of  certiorari  Issue  to  the  said  judge,  requiring  him  to  cause  to  be  made  and 
to  be  sent  to  this  honorable  court  a  true  and  complete  transcript  of  the  pro- 
ceedings aforesaid,  the  same  being  entitled  *ln  re  Contempt  Proceedings 
against  I^onls  Paqnet^;  that  upon  trial  hereof  the  said  writ  of  prohibition 
may  be  confirmed  and  made  perpetual.  Petitioner  prays  for  all  such  otta«r 
and  fortiier  orders  and  decrees  as  the  nature  <tf  the  case  may  require,  and 
tor  genenl  and  equitable  relief. 

"Boatnar,  Dodds  &  Boatner,  Attorneys. 

**Before  me,  the  undersigned  authority,  p^wnally  came  and  appeared 
XjquIs  p.  Paquet  who,  on  being  duly  sworn,  deposes  that  all  the  facts  stated 
and  allegations  made  In  the  foregoing  petition,  so  far  as  they  are  made  on 
his  own  knowledge,  are  true,  and  that  so  far  as  they  are  made  on  Informa- 
tlOD  ohtalned  from  others,  he  believes  them  to  be  true. 

"Louis  P.  Paquet 
"Sworn  to  and  subscribed  before  me,  this  2d  day  of  January,  J901. 
"[Seal.]  Martin  H.  Harrison.  Not  Pub." 

This  petition  has  attached  exhibits  showing  proceedings  had  in 
the  circuit  court  of  the  United  States  for  the  Northern  district  of 
Florida  in  the  matter  of  the  contempt  proceedings  against  Louis  P. 
Paquet,  to  wit.  the  rule  to  show  cause,  the  written  charge  for  con- 
tempt, and  the  demurrer  of  Louis  P.  Paquet. 
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In  this  courtf  on  behalf  of  the  respcmdent  judge,  a  demurrer  ha» 
been  filed  as  follows : 

'The  respondent,  the  said  Ctaarlea  Swarne,  hj  bis  attorn^,  WUllam  A. 
BlooQt  demurs  to  the  said  petition  and  the  said  rule  upon  the  toUowins 

grounds,  to  wit:  (1)  That  this  honorable  conrt  has  no  Jurisdiction  to  Issne 
a  writ  of  prohibition  in  the  cause  and  under  the  circumstances  set  fortli 
In  said  petition  and  rule;  (2)  that  Uie  said  petition  and  rule  do  not  show  that 
the  respondent  has  not  jorisdlctlon  to  do  each  and  every  of  the  things  vblch 
It  Is  alleged  In  said  petition  that  he  has  done  and  is  about  to  do,  and  does 
not  show  that  he  has  exceeded,  or  la  about  to  exceed,  taU  Jurladletfam." 

T.  C.  Boatner,  for  relator. 
W.  A.  Blount,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  This  court  is  an  appellate  court,  and 
depends  entirely  for  its  powers  upon  the  statute  of  March  3,  i8gi 
(26  Stat.  826),  and  statutes  amendatory  thereof.  Its  power  to  issue 
writs  is  derived  from  section  12  of  that  act,  which  gives  the  court 
the  power  specified  in  section  716,  Rev.  St.  U.  S.,  to  issue  writs  of 
scire  facias,  and  "all  writs  not  specially  provided  for  by  statute  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdiction  and 
agreeable  to  the  usages  and  principles  of  law."  Further  than  this, 
the  appellate  jurisdiction  appears  to  be  limited  by  the  act  creating 
the  court  to  two  methods  of  review, — ^by  appeal  and  writ  of  error. 
Section  6  provides  that  the  courts  of  appeal  established  by  this  act 
"shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  writ  of 
error  final  decisions,"  etc.,  and  no  other  method  of  review  is  provided. 
In  issuing  writs  not  specially  provided  for  by  statute,  it  appears  by 
the  letter  of  the  law  that  such  writs  are  to  be  issued  when  necessary 
for  our  jurisdiction,  and  it  would  seem  that,  by  the  intent  of  the 
law,  only  when  necessary  to  such  jurisdiction ;  and  this  is  supported 
by  Ex  parte  Gordon,  i  Black,  503,  17  L.  Ed.  134;  Ex  parte  Christy, 
3  How.  296,  322,  II  L.  Ed.  603;  In  re  Bininger,  7  Blatchf.  159,  Fed. 
Cas.  No.  1,417.  See,  also,  U.  S.  v.  Williams,  14  C.  C  A.  440,  67 
Fed.  384.  In  the  case  referred  to  in  the  petition  herein  the  appellate 
jurisdiction  of  this  court  has  never  been  invoked,  perhaps  never  may 
be,  and,  on  reason  and  authority,  we  have  no  jurisdiction  at  this  tirae 
to  issue  any  writ.  Whether  or  not,  after  final  decision  in  the  circuit 
court,  a  writ  of  error  will  lie  to  this  cotnt  is  perhaps  open  to  some 
question.  Certainly  th&  supreme  court,  through  a  long  line  of  de- 
cisions ending  in  Chetwood's  Case,  165  U.  S.  443,  462,  17  Sup.  Ct. 
385,  41  L.  Ed.  782,  held  that  "judgments  in  proceedings  in  contempt 
are  not  reviewable  here  on  appeal  or  error," — citing  Hayes  v.  Fisher, 
102  U.  S.  121,  26  L.  Ed.  95;  In  re  Debs,  158  U.  S.  564,  573,  15  Sup. 
Ct.  900,  39  L.  Ed.  1092 ;  Id.,  159  U.  S.  251,  15  Sup.  Ct.  1039. 

But  in  Tinsley  v.  Anderson,  171  U.  S.  loi,  lOJ,  18  Sup.  Ct.  805, 
43  L.  Ed.  91,  referring  to  the  statement  in  Chetwood's  C»e,  the  su- 
preme court  said: 

"But  that  statement  was  made  In  regard  to  such  Ju^moits  In  Independent 
proceedings  for  contempt  In  the  circuit  courts  of  the  United  States,  and 
ttie  reason  Is,  as  In  cases  referred  to  In  Hares  t.  FIshw,  above  cited,  such 
Judgments  were  considered  as  judgments  In  criminal  cases  In  which  tbls 
court  had  no  appellate  Jurisdiction  of  those  courts.*' 
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Now,  it  aa,y  be  that  under  the  act  of  March  3,  iSgt,  creating  the 
-circuit  courts  of  appeals,  wherein  appellate  jurisdiction  is  conferred 
upon  this  court  to  review  by  appeal  or  writ  of  error  final  dedstons 
of  the  district  and  existing  circuit  courts  in  criminal  cases,  a  writ 
of  error  will  lie  from  a  judgment  of  conviction  and  the  imposition  of 
a  fine  or  imprisonment  in  an  independent  proceeding  for  contempt  in 
one  of  the  circuit  courts  of  the  United  States  in  this  circuit,  but,  if 
this  be  so,. it  cannot  avail  the  petitioner  herein  at  this  time.  The 
general  rule  is  that  where  relief  can  be  obtained  through  the  usual 
course  by  writ  of  error  extraordinary  writs  will  not  issue.  In  re 
Tampa  Suburban  R.  Co.,  168  U.  S.  583,  587,  18  Sup.  Ct  177,  42  L. 
Ed.  589. 

Writ  of  prohibition  denied. 


PERKINS  OOUNTZ,  NBB^  T.  ORAfT. 
(Circuit  Oonrt  of  Anwala.  BIf  htii  Clraat   March  81,  lonz) 

No.  i,ei9. 

L  laavm  or  Bonds— £LHcnrioM—OFFi£H  of  EHPLOTMKifT  xot  Bbhiert. 

In  an  election  to  determine  whetbor  or  not  Ixmds  shall  be  Issued  to 
aid  tbe  construction  of  a  work  ot  Internal  ImprovemoDt,  an  offer  In  the 
propMltloD  salunltted  to  employ  bona  fide  residents  upon  the  work  la 
not  an  <rfter  ot  an  onUwCul  Inducement  and  will  not  Invalidate  tiie 
bonds. 

t.  Saub — "Ibsdb" — Interphktation  of. 

The  verb  "Issue"  means  to  emit  or  send  forth,  and  It  does  not  embrace 
tbe  preliminary  acts  ot  slgnlny  and  datliv.  but  Is  conflned  to  the  delivery 
of  bonda, 

&  COKTRACT— NOTIOK--C!OITBTRDCTrOK. 

Wbere  tbe  proposition  accepted  called  for  tbe  delivery  of  bonds  in 
Installments  of  fl.OOO  upon  presentation  of  certificates  of  performance  of 
work  of  tiie  value  of  $1,000,  a  notice  that  the  county  will  deliver  the 
same  In  aceordance  wMi  the  terms  of  tbe  iin^sttlon  Is  a  nottee  that  the 
bMids  win  be  Issued  at  the  times  when  the  caHfleates  ax9  presentsd. 

^  SaHK— COMBIDBaATION— Loss  TO  ObLIOBB. 

A  loss  of  property  or  money  by  the  obligee  Is  as  valid  a  considera- 
tion for  an  obligation  as  a  gain  by  the  obllgOT.  A  company  agreed  to 
construct  and  complete  r  canal,  for  bonds  to  be  delivered  in  installments 
as  the  work  progressed.  Work  of  tbe  value  of  $25,000  was  performed, 
and  bonds  to  ihla  amount  were  delivered;  bnt  the  work  was  never  com- 
pleted, and  the  county  issuing  tbe  bonds  derived  no  benefit  from  them. 
SelS,  the  work  performed  by  the  company  was  a  valid  consideration  for 
tbe  bonds,  though  the  county  derived  no  advantage  from  the  work. 

8.  OouiTTv  BoiiDs — Public  Pupposr— iNTEniTAL  Improvement. 

A  canal  constructed  for  the  purpose  of  irrigating  lands  In  tlie  stats  Ot 
Nebraska  Is  an  Internal  lmproT«nent,  and  bonds  Issued  by  a  coun^  In 
tiiat  state  to  aid  It  are  seat  forth  for  a  public  purpose,  although  Its 
waters  are  drawn  from  a  river  or  from  other  sources  without  the  state. 

&  Ibkioatioh— DRAWrxG  Watbr  prom  akothbr  State— Legalttv  op  Act. 

Drawing  water  through  a  cannl  from  one  state  Into  another  for  the 
purpose  of  Irrigating  lands  In  the  latter  state  Is  not  necessarily  a  viola- 
tion of  the  constitution,  laws,  or  policy  of  the  former  state,  although 
that  state  reserves  all  the  waters  for  Itself  and  Its  citizens,  so  far  as 
they  are  necessary  for  the  beneficial  uses  to  which  tbe  state  and  Its 
citlzeDB  apply  them. 

<8ylIabUB  by  tlie  Court) 
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In  Error  trf  the  Circuit  Court  of  the  United  States  for  the  District 
erf  Nebraska. 

Tbls  'waa  an  action  on  coupons  cnt  from  bonds  of  Perkins  connty,  Neb. 
The  county  defended  on  various  grouudg,  which  are  noticed  In  the  (pinion. 
The  material  facts  esUbllshed  at  the  trial  were  these:  On  July  12,  18^  tbe 
Equitable  Irrigation  &  Water  Power  Company,  a  corporation,  submitted  to 
tbe  board  of  county  commisslouers  of  Perkins  county.  Neb.,  a  proposition 
to  construct  a  canal  for  tbe  purpose  of  Irrigation,  the  development  of  water 
power,  and  other  useful  purposes,  from  a  point  on  the  Platte  river  about 
eight  miles  west  of  Juleeburg,  in  the  state  of  Colorado,  to  and  tlu-ongt 
Perkins  county,  to  the  east  line  thereof,  on  the  condition  that  the  count? 
would  donate  to  the  company  its  6  per  cent  coupon  negotiable  bonds  for 
$90,000,  dated  September  1,  1884,  due  20  years  thereafter;  that  these  bonds 
should  be  delivered  to  the  fiscal  agency  of  the  state  of  NebrHSka*  la  the  dtj 
of  New  York;  and  that  this  fiscal  agency  sboold  ddlver  them  to  ISie  oom- 
pany,  in  InstaUments  of  $1,000,  upon  presentation  of  certificates  of  tlie  en- 
gineer in  charge  of  the  work,  attested  by  the  president  and  secretary  of  tbe 
company,  and  approved  by  the  board  of  county  commissiono's  of  PerkioB 
county,  that  work  to  the  amount  of  $1,000  had  been  completed  upon  tlie 
canal.  The  company  also  proposed,  In  consideration  of  receiving  the  pro- 
posed aid  in  this  way,  to  commence  work  upon  the  canal  on  or  befcffe 
August  20,  18M,  to  complete  it  on  September  1,  1895,  and  to  give  employ- 
m^t  In  Its  construction  to  l>ona  fide  residents  of  Perkins  county  so  far  as 
tbls  course  should  not  conflict  with  tbe  completion  of  tbe  work  at  tbe  time 
proposed.  Tlie  board  of  county  commissioners  of  tbe  conn^  submitted  tbe 
question  of  the  issuing  of  the  bonds  in  pursuance  of  this  prcq^Itlon  to  a 
vote  of  the  electors  of  the  county  on  August  17,  1804,  and  more  than  two- 
thirds  of  them  voted  to  accept  the  proposition  and  issue  the  bonds.  Od 
August  21,  1894,  the  board  of  county  commissioners  of  the  county  caused 
the  proposition  and  the  result  of  the  vote  to  be  entered  upon  the  records  of 
the  county,  and  ottitsed  u.  notice  of  its  adoption  to  be  published  for  two  suc- 
cessive weeks  in  the  Woolly  West,  a  newspaper  published  in  tbe  county. 
The  company  entered  upon  the  construction  of  the  wwk,  and,  from  time 
to  dme  as  it  progressed,  certificates  of  the  amount  of  work  completed.  In 
the  form  and  signed  by  tlie  pai-tles  named  in  the  proposItl<Hi,  a^r^tlDg 
altogethw  $25,000,  were  Issued;  and,  tn  pursuance  ot  tbe  contract,  bonds  to 
the  amount  of  $25,000  were  Issued  upon  these  certificates  to  the  Irrigation 
company.  At  the  time  of  the  commencement  of  this  action  the  plaintiff 
was  tbe  owner  of  the  coupons  In  suit,  which  were  cut  from  tibese  bonds. 
None  of  the  bonds  were  Issued  until  after  October  30,  1894.  The  canal  has 
never  been  completed.  Upon  this  state  of  facts  the  court  below  Instructed 
the  Jury  at  the  close  of  the  trial  to  return  a  verdict  for  the  plaintltf  for  the 
amount  of  the  coupons  he  owned  and  interest  The  writ  of  error  has  beea 
sued  out  to  reverse  the  Judgment  based  upon  this  verdict,  and  the  coontr 
assigns  as  enm*  tbe  ruling  of  the  court  admitting  the  coupons  In  evidence 
and  Its  instruction  to  the  Jury  to  return  a  verdict  fw  the  plulntitf. 

Frank  H.  Gaines  (J.  E.  Kelby,  J.  A.  Storey,  and  B.  F.  Hastings, 
on  the  brief),  for  plaintiff  in  error. 

C.  B.  Keller  and  J.  M.  Johnson,  for  defendant  in  error. 

Before   CALDWELL,   SANBORN,  and   THAYER,  Gicait 


SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  first  ground  upon  which  the  validity  of  the  bonds  and  coupons 
in  issue  is  challenged  is  that  the  voters  of  the  county  were  bribed  to 
vote  for  their  issue,  because  the  proposition  of  the  irrigation  com- 
pany, which  they  voted  to  accept,  coiltained  the  offer  "to  give  em- 
ployment in  the  construction  of  said  canal  to  bona  fide  residents  of 
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Perkins  county,  Nebraska,  so  far  as  it  shall  not  conflict  with  the 
completion  of  the  work  at  the  time  herein  stated."   But  there  was 

no  corrupt  or  illegal  inducement  in  this  proposal.  When  dectors  are 
called  upon  to  dioose  between  great  moral  or  political  principles 
or  between  candidates  for  official  positions,  the  use  of  any  pecuniary 
inducement  to  sway  the  choice  of  the  voter  is  illegal  and  corrupt. 
But  there  was  no  choice  of  principles  or  of  persons  involved  in  the 
question  whether  or  not  this  county  should  aid  the  construction  of 
this  canal.  When  the  question  to  be  determined  is  whether  or  not 
public  aid  shall  be  given  to  the  construction  of  an  internal  imivove- 
ment  within  a  county,  city,  or  other  political  division  of  a  state,  the 
primary  question  is  whether  or  not  the  improvement  will  be  of  pe- 
cuniary benefit  to  the  political  subdivision  and  its  people.  The  very 
purpose  of  the  submission  of  the  question  to  the  voters  is  to  enable 
them  to  balance  in  their  own  minds  the  pecuniary  advantages  and 
disadvantages  which  their  county,  city,  or  precinct-  will  derive  from 
the  improvement,  and  the  taxation  which  must  follow  the  aid  to  its 
construction  proposed;  and  it  is  both  lawful  and  proper  that  th^ 
should  consider  and  be  influenced  by  the  gain  or  loss  whidi,  in  their 
judgment,  its  construction  will  entail  upon  themselves  and  their  county 
or  city.  Farmers  along  the  tine  of  this  proposed  canal  were  undoubt- 
edly influenced  to  vote  for  it  by  the  belief  that  the  water  it  would 
conduct  would  enable  them  to  raise  larger  crops  and  obtain  larger 
incomes.  The  inhabitants  of  villages  were  probably  induced  to  vote 
for  it  because  it  would  furnish  water  power  and  water  to  their  com- 
munities, and  thus  enable  them  to  employ,  and  be  employed  in,  the 
use  of  the  machinery  it  would  operate.  These  were  proper  induce- 
ments to  influence  the  action  of  the  voters  of  this  county  uiK>n  the 
question  of  the  issue  of  these  bonds.  Hiey  were  the  very  induce- 
ments which  it  was  the  intent  and  purpose  of  the  legislature  that 
they  should  consider  and  be  governed  by  in  their  action  upon  the 
proposition  to  aid  the  project  submitted.  The  consideration  that 
the  building  of  this  work  would  give  to  the  residents  of  the  county 
employment  and  wages  during  its  construction  was  of  the  same  char- 
acter as  the  consideration  that  its  waters,  when  it  was  constructed, 
would  hrigate  farms,  drive  factories,  and  furnish  water  for  domestic 
purposes,  and  thereby  increase  the  income  and  the  comfort  of  the 
residents  along  its  line.  This  inducement  was  ofiferwt  to  every  resi- 
dent of  the  county.  The  offer  was  not  restricted  to  any  individuals 
or  classes.  It  was  not  limited  to  the  voters.  This  offer  was  neither 
a  corrupt  nor  an  illegal  consideration,  and  there  is  no  reason  why 
the  county  should  be  relieved  from  its  just  and  voluntary  obligations 
because  this  consideration  may  have  had  its  legitimate  influence  in 
inducing  the  voters  to  accept  the  proposition  which  offered  it. 

The  second  objection  to  the  bonds  is  that  there  was  no  considera- 
ticMi  for  their  execution,  because  the  canal  was  nevc-r  completed.' 
But  the  contract  between  the  county  and  the  irrigation  company 
was  that  the  former  would  aid  the  latter  in  the  construction  of  the 
canal  by  delivering  to  it  a  bond  for  $i,ooo  as  often  as  the  irrigation 
company  completed  work  upon  the  canal  of  the  value  of  $i,ooo,  evi- 
denced  by  the  certificate  of  its  engineer  and  of  the  board  of  county 
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commissioners  of  the  county.  The  company  completed  work  of  the 
value  of  $25^000,  obtained  the  proper  certificates,  and  secured  bonds 
to  that  amount.  It  is  said  that  there  was  no  consideration  for  these 
bonds,  because  the  county  has  received  no  benefit  from  the  canal. 
But  a  loss  to  the  party  who  receives  the  obligation  is  as  legal  and 
valuable  a  consideration  as  a  benefit  to  the  party  who  makes  it,  and 
the  evidence  of  these  certificates  is  conclusive  that  the  irrigation 
company  incurred  a  loss  of  $25,000  by  the  performance  of  work  of 
the  value  of  $25,000  in  consideration  of  the  delivery  of  these  obliga- 
tions. There  was,  therefore,  no  lack  of  consideration  ior  the  issue 
of  the  bonds. 

Another  objection  to  the  judgment  is  that  the  bonds  were  void 
because  the  statutes  of  Nebraska,  under  which  they  were  issued  re- 
quired the  county  commissioners  to  publish  a  notice  of  the  adoption 
of  the  proposition  of  the  irrigation  company  by  the  vote  of  the  county 
for  two  successive  weeks  in  some  newspaper  before  they  issued  the 
bonds  (Comp.  St.  1899,  p.  727,  §  3509),  and  the  bonds  contain  a  re- 
cital that  the  board  of  county  commissioners  "on  the  21st  day  of  Au- 
gust, A.  D.  1894,  while  in  regfular  session,  by  an  order  duly  made, 
caused  a  notice  to  be  published  that  on  September  ist,  1894,  they 
would  execute  said  bond,  and  deliver  the  same  in  accordance  with 
the  terms  of  the  iH'oposition  voted  upon,  and  tins  bond  has  been  is- 


tember  i,  1894.  The  objection  is  that  the  date  of  the  bonds  (S^ 
tember  i,  1894)  shows  that  they  were  issued  before  the  notice  of  two 
weeks  was  published,  inasmuch  as  there  were  only  ten  days  between 
August  21,  1S94,  when  the  notice  was  directed  to  be  published,  and 
the  date  of  the  bonds,  September  x,  1894.  But  the  date  of  the  bonds 
does  not  evidence  the  date  of  their  issue.  The  recital  in  the  b(»ids 
is  that  the  commissioners  directed  a  notice  that  they  would  execute 
the  bonds  and  deliver  the  same  in  accordance  with  the  terms  of  the 
proposition  voted  upon.  The  terms  of  the  proposition  voted  upon 
prohibited  the  delivery  of  any  bond  tmtil  it  was  earned  by  the  com- 
pletion of  work  to  its  amount  upon  the  canal,  and  the  stipulation  of 
the  parties  is  that  none  of  the  bonds  were  issued  prior  to  October 
30,  1894.  The  result  is  that  the  publication  of  the  two-weeks  notice 
of  the  adoption  of  the  proposition  by  the  vote  of  the  people  was  com- 
pleted long  before  any  of  the  bonds  were  issued.  It  was  conunenced 
on  August  23,  1894,  and  it  was  completed  on  September  7,  1894. 
No  bond  was  issued  until  after  October  30,  1894.  The  objectioD  tlat 
the  bonds  were  prematurely  issued,  or  that  the  commissioners  of  the 
county  had  no  authority  to  issue  them  when  they  were  delivered,  is 
therefore  without  support  in  the  evidence,  and  cannot  be  sustained. 

In  the  argument  of  the  objection  which  has  been  considered,  it  was 
suggested  that  the  term  "issue,"  in  the  statute  under  consideration, 
included  not  only  the  delivery  of  the  bonds,  but  all  the  preceding  acts 
of  signature  and  preparation.  The  meaning  of  this  term  in  statutes 
of  this  character  was  considered  with  some  care  by  this  court  in  Com- 
ing v.  Board,  42  C.  C.  A.  154,  102  Fed.  57;  and  the  conclusion  vas 
there  reached  that,  in  the  absence  of  other  definition,  it  must  be 
given  its  usual  significance  to  persons  of  ordinary  intelligence,  and 
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that  that  significance  was  to  send  forth ;  to  emit.  The  bonds  in  this 
case  were  in  the  absolute  control  of  the  county  commissioners,  in 
the  hands  of  the  fiscal  agency  of  the  coimty,  in  the  city  of  New  York, 
until  they  executed  the  certificates  that  the  requisite  amount  of  work 
had  been  done  to  entitle  the  irrigation  company  to  receive  them. 
The  company  could  not  obtain  them  or  apply  them  to  any  use  until 
it  first  obtained  these  certificates  from  the  board  of  county  commis- 
sioners. The  bonds,  therefore,  were  neither  actually  nor  legally  is- 
sued until  the  commissioners  certified  that  the  work  had  been  done, 
and  upon  the  presentation  of  those  certificates  the  fiscal  agency  de- 
livered the  bonds  to  the  company. 

Another  objection  to  the  bonds  is  that  this  canal  was  not  a  work  of 
internal  improvement,  within  the  meaning  of  the  statutes  of  Nebraska 
which  authorize  the  issue  of  bonds  to  aid  m  such  a  work  (Comp.  St 
1899.  c.  45,  §  3506),  because  the  water  for  it  was  not  to  be  taken 
out  of  any  of  the  rivers  or  lakes  in  the  state  of  Nebraska.  Counsel 
for  the  coimty  concede  that  the  construction  of  an  irrigation  canal 
for  the  purpose  of  drawing  water  from  any  of  the  rivers  or  lakes  of 
the  state  of  Nebraska  is  a  work  of  internal  improvement,  within  the 
meaning  of  this*  statute,  under  both  the  legislative  and  the  judicial 
interpretation  of  its  terms.  Id.  §  5491 ;  Cummings  v.  Hyatt,  54  Neb. 
35.  42,  74  N.  W.  411 ;  Paxton  &  Hershey  Irrigating  Canal  &  Land 
Co.  V.  Farmers*  &  Merchants'  Irrigation  &  Land  Co.,  45  Neb.  884, 
64  N.  W.  343,  29  L.  R.  A.  853,  50  Am.  St.  Rep.  585 ;  Qark  v.  Im- 
provement Co.,  45  Neb.  798,  64  N.  W.  239;  Board  v.  Collins,  46 
Neb.  411,  64  N.  W.  1086.  Their  contention  is  that  although  an  irri- 
gation canal,  which  derives  its  water  from  the  rivers  or  lakes  of  the 
state,  is  an  internal  improvement,  and  bonds  issued  to  aid  its  con- 
struction are  sent  forth  for  a  public  purpose,  a  canal  which  derives  its 
water  from  a  private  source,  or  from  the  rivers  or  lakes  of  another 
state,  and  conducts  it  into  or  through  the  state  of  Nebraska,  is  not 
a  work  of  internal  improvement,  and  bonds  issued  to  aid  it  are 
emitted  for  a  private  purpose,  and  are  therefore  void.  Their  argu- 
ment is  that  the  only  ground  upon  which  bonds  to  aid  in  the  con- 
struction of  an  irrigation  canal  have  been  or  can  be  hdd  to  have  been 
issued  for  a  public  purpose  is  that  they  were  issued  to  improve  the 
rivers  or  water  ways  of  the  state  from  which  they  derive  their  water, 
and  that,  as  the  construction  of  this  canal  would  not  improve  any 
of  the  rivers  of  Nebraska,  the  reason  of  the  rule,  and  therefore  the 
rule  itself,  cease  to  operate,  and  the  bonds  here  in  question  were  is- 
sued for  a  private  purpose.  The  argument  is  certainly  ingenious, 
but  it  is  not  persuasive.  Its  major  premise  can  neither  be  conceded 
nor  sustained.  The  controlling  reason  why  canals  for  irrigating  pur- 
poses are  works  of  internal  improvement,  and  why  municipal  aid  in 
their  construction  is  for  a  public,  and  not  for  a  private,  purpose,  is 
not  that  they  improve  the  rivers  or  water  ways  of  the  states  in  which 
they  are  constructed,  but  because  they  redeem  waste  places,  make 
barren,  arid  lands  fruitful,  and  thereby  increase  the  actual  value  of 
the  property  and  of  the  products  of  precincts,  towns,  and  counties  &r 
more  than  the  amount  of  taxes  required  to  assist  in  their  construc- 
tion.  It  is  the  general  benefit  to  the  entire  propoty  of  the  com- 
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munity,  and  not  the  mere  improvement  of  the  rivers  or  lakes  from 
which  the  waters  of  the  canals  are  drawn,  that  stamps  the  purpi> 
of  their  construction  as  ptiblic,  rather  than  private.  There  is  no  legal 
distinction  in  purpose  between  a  canal  whose  waters  are  drawn  from 
the  rivers  or  lakes  of  the  state  in  which  it  is  constructed,  and  one 
whose  waters  are  drawn  from  private  sources,  or  from  the  rivers  or 
lakes  of  other  states.  The  construction  of  the  latter  is  as  public  a 
purpose  as  the  construction  of  the  former,  and  these  bonds  cannot 
be  defeated  because  they  were  issued  to  aid  the  construction  of  a 
canal  whose  waters  were  to  be  taken  from  the  Platte  river  in  the  state 
of  Colorado. 

Finally  it  is  said  that  the  bonds  are  void  because  they  were  issued 
to  assist  the  irrigation  company  in  violating  the  constitution  and 
laws  of  Colorado,  and  the  comity  between  the  states.  Section  lo 
of  article  i6  of  the  constitution  of  Colorado  provides  that  "the  water 
of  every  stream  is  hereby  declared  to  be  the  property  of  the  public 
and  is  dedicated  to  the  use  of  the  people  of  the  state  as  hereinafter 
provided."  The  proposition  of  the  irrigation  company  was  to  con- 
struct a  canal  which  should  take  the  waters  of  the  Platte  river  fr<nii 
a  point  in  the  state  of  Colorado  about  eight  miles  vfest  of  Julesbtir^> 
and  conduct  them  thence  easterly  to  aivl  through  Perkins  county, 
Neb.  It  is  contended  that  the  acceptance  and  execution  of  this  pro- 
posal would  violate  the  constitution  and  laws  of  Colorado',  because 
the  waters  of  the  river  in  that  state  were  reserved  by  its  constitution 
and  laws  for  its  people.  But  the  constitution,  the  statutes,  and  the 
judicial  decisions  of  Colorado  limited  the  power  of  its  citizens  to  use 
the  waters  of  the  rivers  of  that  state  to  the  amounts  which  are  neces- 
sary for  the  beneficial  uses  to  which  they  apply  or  intend  to  apply 
them.  Emigration  Co.  v.  Gallegos,  32  C  C.  A.  470,  89  Fed.  769, 
772 ;  Thomas  v.  Guiraud,  6  Colo.  530,  532 ;  Reservoir  Co.  v.  People, 
8  Colo.  614,  6i6»  9  Pac.  794.  llie  constitution  and  laws  of  that 
state  have  been  in  force  for  many  years,  and  yet  there  is  a  surplus 
of  the  waters  of  the  Platte  river,  which  flows  from  the  state  of  Colo- 
rado into  the  state  of  Nebraska.  No  reason  is  perceived  why  the 
irrigation  company  might  not  lawfully  withdraw  this  surplus  water 
from  the  river  at  such  place  in  the  state  of  Colorado  as  it  should 
select,  and  lead  it  through  a  portion  of  that  state  into  the  county 
which  issued  these  bonds>  to  irrigate  the  arid  lands  in  that  regicHi. 
Corporations  of  other  states  are  not  prohibited  from  transacting  busi- 
ness in  the  state  of  Colorado.  There  is  no  law  of  that  state  to 
which  our  attention  has  been  called  which  prohibits  such  corporations 
from  obtaining  by  purchase  the  right  of  way  through  private  prop- 
erty, and  no  reason  is  perceived  why  the  scheme  of  the  irrigation 
company  was  not  both  rational  and  lawful.  The  construction  and 
maintenance  of  canals  for  the  purpose  of  irrigating  arid  lands  is  both 
permitted  and  promoted  by  the  legislation  and  the  public  policy  ol 
the  state  of  Colorado.  It  was  undoubtedly  a  part  of  the  scheme  of 
this  company  to  irrigate  the  lands  in  the  state  of  Colorado  which 
should  be  adjacent  to  its  canal.  When  this  had  been  done,  no  in- 
jury could  result  to  the  state  or  to  the  citizens  of  the  state  of  Colorado 
from  leading  the  surplus  waters  of  the  Platte  river  through  the  canal 
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beyond  the  limits  of  that  state  into  the  county  of  Perkins,  because 
these  surplus  waters  would  flow  beyond  the  borders  of  that  state, 
and  into  the  state  of  Nebraska,  along  the  natural  channel  of  the 
river,  if  they  were  not  drawn  into  it  through  the  canal.  When  the 
proposition  of  the  irrigation  company  is  carefully  and  rationally  con- 
sidered, it  is  not  obnoxious  to  the  constitution,  the  laws,  or  the 
public  policy  o^  the  state  of  Colorado,  and  these  bonds  cannot  be 
defeated  because  the  intention  of  the  company  was  to  draw  the  waters 
to  irrigate  the  lands  of  this  county  from  without  the  state  of  Nebraska. 

There  was  no  error  in  the  trial  of  this  case,  and  the  court  below 
propel^  uistnicted  the  jury  to  rettuit  a  verdict  against  the  county 
for  the  amocmt  of  the  coupcms  in  suit,  with  interest.  The  judgment 
based  on  that  verdict  is  accordingly  affirmed. 
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L  Bakkruptct— Patmbnts  on  Account  Current— Pbsferencbb. 

The  receipt  by  a  creditor  of  payments  upon  an  acconnt  cnrrent  In  the 
usual  course  of  business,  which  are  followed  by  new  credits  for  property 
delivered  to  the  debtor,  which  becomes  a  part  of  hla  estate,  for  which 
Hie  creditor  Is  not  paid,  and  which  equals  or  exceeds  In  amount  and 
value  the  payments,  does  not  constltate  a  prefermco,  under  section  60a, 
and  does  not  require  the  creditor  to  snrraider  such  payments,  as  a  con- 
dition  of  the  allowance  of  his  claim,  under  section  CTg  of  tho  bsnkropt 
act  of  1898. 

9.  fiAUE— Cheditor's  Claim  on  Account  Current  not  Ditisible. 

The  claim  of  a  creditor  for  a  balance  due  upon  an  acconnt  current 
with  the  bankrupt  1b  one  single  claim,  and  Id  determining  Its  allowance, 
and  the  existence  of  alleged  preferences  arising  out  of  the  acts  It  evi- 
dences, it  must  be  so  considered.  It  may  not  be  divided  into  its  Items 
or  Into  separate  claims  for  that  purpose. 

&  6aiie— Surrender  of  Prefbrencrs— New  Credits. 

A  creditor  who  comes  wltbin  the  provisions  of  section  00c  of  Hie 
bankrupt  act  may  set  off  the  amount  of  bis  new  credits  ther^  mem- 
tloned  against  the  amount  he  would  otherwise  be  required  by  section 
6Tg  to  surrender  before  proving  his  claim,  although  be  did  not  have 
reasonable  cause  to  believe  that  the  transfer  of  the  property  to  falm  was 
Intended  as  a  preference,  and  although  the  property  so  transferred  Is  not 
recoverable  by  the  trustee  under  section  60b. 

(Byilabus  Jif  tlie  Court) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

W.  Scott  Bicksler,  Lester  McLean,  and  Kdmon  G.  Bennett>  for 
appellant. 

George  A.  H.  Fraser,  for  appellee. 

Before  CALDWELL.  SANBORN,  and  THAYER,  Oraiit  Judges. 

SANBORN,  Circuit  Judge.  Walter  F.  Pierce  was  a  merchant  en- 
gaged in  conducting  a  retail  business  in  Colorado.  The  C.  S.  Morey 
Mercantile  Company  was  engaged  in  the  business  of  selling  groceries 
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at  wholesale,  and  it  sold  and  delivered  to  Pierce  small  amounts  of 
groceries,  on  a  credit  of  60  days,  for  some  months  before  he  was, 
on  January  21,  1901,  adjudged  a  bankrupt.  There  was  owing  upon 
this  account  between  $300  and  $400  on  September  23,  1900.  Be- 
tween that  day  and  October  a,  1900,  Pierce  iKiid  the  mercantile  com- 
pany $221^  on  account.  After  these  payments  were  made,  and 
before  Pierce  was  adjudged  a  bankrupt,  the  mercantile  company  sold 
and  delivered  to  him,  upon  a  credit  of  60  days,  goods  of  the  value 
of  $444.03,  which  became  a  part  of  his  estate.  At  the  dose  of  the 
transactions  between,  them  there  remained  due  from  Pierce  to  the 
mercantile  company  the  sum  of  $550.23,  The  court  below  ordered 
the  disallowance  of  this  claim  unless  the  creditor  should  surrender  to 
the  trustee  the  $220.63  which  it  had  received  upon  its  account  within 
four  months  of  the  adjudication  in  bankruptcy.  This  is  the  order 
challenged  by  this  appeal. 

This  order  is  based  on  section  57g  of  the  bankrupt  act,  which 
reads : 

"The  cialma  of  creditors  wbo  have  received  pveter^cea  shall  not  be  al* 
lowed  nnlesB  such  <xedltor8  ahall  aarrender  their  preferencea." 

But  there  are  two  reasons  why  the  order  in  question  is  not  war^ 

ranted  by  this  section.    Section  doa  reads : 

"A  person  sbell  be  deemed  to  hare  given  a  preference  If,  being  Insolvent 
be  has  procured  or  suffered  a  Judgment  to  be  entered  against  himself  Id 
favor  of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  tite 
effect  of  the  enforcemott  of  sach  Judgment  or  tranafw  wUl  be  to  enatde 
any  one  of  bis  creditors  to  obtain  a  greater  percentage  of  bis  debt  tlian  any 
other  of  such  creditors  of  the  same  class." 

The  payment  of  money  is  the  transfer  of  property,  within  the  mean- 
ing of  this  section.  But  it  is  only  a  .  payment  or  transfer  the  en- 
forcement of  which  will  enable  one  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor  of  the  same  dass  that 
constitutes  a  preference.  Before  the  enforcement  of  the  payment  of 
the  $220.63  which  this  creditor  received  about  October  i,  1901,  can 
be  held  to  create  a  preference  in  his  favor,  it  must  appear  in  some 
way  that  this  payment  enabled  it  to  obtain  a  greater  percentage  of 
its  debt  than  any  other  creditor  of  its  class.  The  facts  of  this  case 
disclose  nothing  of  this  kind.  The  amount  owing  by  the  .debtor  just 
before  these  payments  were  made  was  less  than  $400.  When  the 
account  subsequently  dosed,  it  was  $550.23.  The  pajmient  of  the 
$220.63  was  followed  by  the  sale  and  delivery  of  goods  to  the  debtor 
of  the  value  of  $444.03,  on  account  of  which  nothing  has  ever  been 
paid.  The  net  result,  therefore,  of  the  payments,  and  the  subsequent 
sales  of  the  goods  upon  credit,  was  that  the  estate  of  the  bankrupt 
was  increased  $223.40,  and  the  amount  owing  to  the  creditor  was 
increased  by  the  same  amount.  How,  then,  can  it  be  said  that  the 
enforcement  of  these  payments  enabled  this  creditor  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  creditor  of  his  class? 
Courts  cannot  be,  and  ought  not  to  be,  blind  to  the  habits,  prac- 
tices, and  motives  of  business  men,  which  are  a  part  of  the  oommoo 
knowledge  of  mankind.  Payments  upon  current  account  con^kute 
the  inducement  for  ftuther  sales  and  credits.   Let  them  be  refused, 
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and  the  sale  and  delivery  of  goods  cease.  It  was  doubtless  the  pay- 
ment of  this  $220.63  September  and  October,  1900,  that  induced 
this  creditor  to  make  its  subsequent  sales,  and  to  increase  the  in- 
debtedness of  Fierce  to  it  $223.40  above  its  amount  before  the  pay- 
ments were  made.  The  enfmcement  of  such  payments  does  not  en* 
able  the  creditors  who  receive  them  to  obtain  greater  percentages  of 
their  debts  than  any  other  creditors  of  the  same  class.  It  has  the 
o[^osite  effect.  It  decreases  their  percentages  by  as  much  as  the 
goods  sold  after  the  payments  exceed  the  payments,  and  it  increases 
the  percentages  of  the  other  creditors  correspondingly.  The  items 
of  debit  and  credit  upon  a  nmning  account,  where  goods  sold  are 
charged,  and  payments  are  credited,  are  not  separate  claims.  They 
constitute  a  single  claim.  When  it  is  asserted  that  payments  made 
upon  such  a  claim,  followed  by  goods  subsequently  delivered  on  credit, 
f«5r  which  no  payment  has  been  made,  constitute  preferences  of  the 
creditor,  the  question  is  whether  the  net  result  of  those  payments 
and  of  the  subsequent  credits  has  been  an  increase  or  a  diminution 
of  the  claim.  If,  taken  together,  they  decrease  the  claim,  their  en- 
forcement effects  a  preference.  If,  taken  together,  they  increase  the 
claim,  they  work  no  preference  of  the  creditor  who  has  received  them, 
but  confer  a  benefit  upon  the  other  creditors  who  share  in  the  estate 
of  the  bankrupt,  because  that  estate  is  increased  by  the  excess  of 
the  value  of  the  goods  subsequently  sold  above  the  payments  made. 
The  ctfcuit  court  of  appeals  of  the  First  circuit,  in  treating  this  sub- 
ject, well  says : 

"It  is  bej-ond  all  reason  tp  hold,  because  a  creditor  has.  In  the  ordinary 
course  of  bnslneBs,  during  the  four  months  preceding  bankruptcy,  received 
payments  which  under  some  clrctunstancea  might  operate  as  a  preference. 
In  some  views  of  the  law,  that  that  fact  can  be  held  to  bar  tbe  proof  of  bis 
clalDEi,  when,  looking  at  all  tbe  transactionii  together,  tb^  demonstrate  not 
only  that  they  were  wltiiout  any  intention  to  acqalrc  any  nnjust  preference, 
bat  also  that  they  have  Increased  the  net  Indebtedness  to  tbe  creditor,  and 
correspondingly  Increased  tbe  bankrupt's  estate.  In  order  to  avoid  so  un- 
reasonable a  resnlt  we  might  say  that  all  the  transactions  covered  by  the 
account  current  should  be  regarded  as  one,  so  that  it  coald  not  be  held  that 
the  effect  of  tbe  payments  was  to  enable  the  creditors  at  bar  to  obtain  a 
gr«atw  percentage  of  their  debt  than  any  other  creditor  of  the  same  class, 
within  ISie  meaning  of  paragraph  'a'  of  section  60."  In  n  Dickson,  49  OL  Ci 
A.  674,  111  Vei.  726,  728. 

The  result  is  that  the  payments  challenged  in  this  case  worked  no 
preference,  because  the  net  result  of  these  pajrments  and  the  subse- 
quent sales  of  goods  on  credit  to  the  debtor  increased,  and  did  not 
diminish,  the  claim,  so  that  their  effect  was  not  to  enable  the  mer- 
cantile company  to  obtain  a  greater  percentage  than  any  other  cred- 
itor of  its  class,  but  it  was  to  increase  the  percentage  of  every  other 
creditor.  The  receipt  by  a  creditor  of  payments  upon  an  account 
current  in  the  usual  course  of  business,  which  are  followed  by  new 
credits  for  property  delivered  to  the  debtor  which  becomes  a  part  of 
his  estate,  for  which  the  creditor  is  not  paid  and  which  equals  or 
exceeds  in  amount  and  value  the  payments,  does  not  constitute  a 
preference,  under  section  60a,  and  does  not  require  the  creditor  to 
surrender  such  payments  as  a  condition  of  the  allowance  of  his  claim 
under  section  57g  of  the  bankrupt  act  of  1898.    Kimball  v.  A.  £. 
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Rosenham  Co..  114  Fed.  85;  In  re  Richter's  Estate,  20  Fed  Cas. 
749,  752  (No.  11,803);  In  re  Dickson,  49  C.  C  A.  574,  ill  Ftd. 
726,  728;  Peterson  v.  Nash  (C.  C.  A.)  112  Fed.  311,  314. 

In  the  second  place,  if  the  payment  of  the  $220.63  worked  a 
preference,  this  creditor  would  have  been  entitled  to  set  off  against 
it  the  amount  of  the  new  credit  subsequently  given,  under  section  60c 
of  the  bankrupt  law  of  1898.   That  section  reads: 

"If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith  gives  ttw 

debtor  further  credit  without  security  of  any  kind  for  property  which  be- 
comes a  part  of  the  debtor's  estate,  the  amount  of  such  new  credit  ranaln- 
ing  unpaid  at  the  time  of  the  adjudication  in  bankruptcy  may  be  set  off 
against  tiiie  amount  which  wonld  otherwise  be  recoverable  from  blm." 

It  is  contended  that  this  section  authorizes  these  new  credits  to  be 
set  off  only  a^inst  amounts  which  might  be  recovered  by  the  trus- 
tee from  creditors  who  have  knowingly  received  preferences  in  the 
way  described  in  section  60,  subd.  "b."  The  questiwi  presented  by 
this  contention  has  been  the  subject  of  much  debate.  All  the  reasons 
for  and  against  it  have  been  repeatedly  stated  by  the  various  courts, 
and  it  would  be  a  work  of  supererogation  to  repeat  ot  review  them 
here.  The  argumetits  in  support  ot  the  position  of  counsel  for  the 
trustee  will  be  found  in  Re  Christensen  (D.  C.)  loi  Fed.  243;  Re 
Arndt  (D.  CJ)  104  Fed.  234;  Re  Abraham  Steers  Lumber  Co. 
(D.  C.)  110  Fed.  738,  743.  The  reasons  why,  in  our  opinion,  this 
contention  cannot  be  and  ought  not  to  be  sustained,  have  been  pre- 
sented in  Peterson  v.  Nash  (C.  C.  A.)  1 12  Fed.  311 ;  McKey  v,  Lee, 
45  C.  C.  A.  127,  105  Fed.  ^3;  Re  Dickson,  49  C.  C.  A.  574, 
III  Fed.  726;  Re  Ryan  (D.  C.)  105  Fed.  760:  Re  Seckler  (D.  C) 
106  Fed.  484;  and  Re  Southern  Overalls  Mfg.  Co.  (D.  C)  m 
Fed.  518. 

Since  the  decision  in  Peterson  v.  Nash,  our  attenticui  has  been 
called  to  the  foUowing  remark  contained  in  the  opinion  of  the  su- 
preme court  in  Fine  v.  Trust  Co.,  182  U.  S.  455,  21  Sup.  Ct.  906, 
45  L.  Ed.  1 171 : 

"Nor,  again,  do  we  find  anything  which  militates  against  Our  condnsltn 
in  subdivision  'c'  of  section  00.  That  sut>dlTlsion  1b  applicable  to  tiie  cases 
arising  uudar  'b,'  and  allows  a  aetrotC  which  otherwise  mlgbt  not  be  allowed" 

But  there  are  at  least  two  reasons  why  this  remark  is  neither  con- 
trolling nor  persuasive:  In  the  first  place,  the  question  whether  or 
not  the  set-off  provided  for  by  subdivision  *'c"  might  be  allowed  to 
creditors  who  had  innocently  obtained  preferences,  as  well  as  to  those 
who  had  done  so  with  intent  to  evade  the  jM^ovisions  of  the  bankrupt 
act,  was  not  in  issue  in  that  case,  and  was  not  decided ;  and,  in  the 
second  place,  there  is  nothing  in  this  remark  inconsistent  with  the 
view  that  offsets  against  such  preferences  may  be  allowed.  It  merely 
states  that  subdivision  **c"  is  applicable  to  cases  arising  under  subdi- 
vision "b."   No  one  disputes  that  proposition. 

After  a  careful  consideration  of  the  authorities,  and  the  arguments 
which  they  so  forcibly  present  upon  each  side  of  the  question  now 
under  consideration,  this  court,  at  its  last  term,  arrived  at  the  in- 
clusion that  section  60c  entitles  an  innocent  creditor  who  comes 
within  its  provisions  to  set  off  the  amount  of  his  new  credits  against 
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the  amount  he  would  otherwise  be  required  by  section  575  to  pur- 
render  before  proving  his  claim,  and  that  it  is  not  limited  in  its  ap* 
plication  to  cases  where  the  trustee  may  sue  to  avoid  the  preferences 
under  section  60b.  Peterson  v.  Nash  (C  C.  A.)  |I3  Fed.  31  x.  The 
circuit  courts  of  appeals  of  the  First  and  Seventh  circuits  have  ai^ 
rived  at  the  same  conclusion.  McKey  v.  Lee,  45  C  C.  A.  127,  105 
Fed.  923 ;  In  re  Dickson,  49  C.  C.  A,  574,  m  Fed.  726.  A  thought- 
ful reconsideration  of  this  question  at  this  term  in  the  light  of  sub- 
sequent decisions,  and  of  the  remark  of  the  supreme  court  to  which 
reference  has  been  made,  has  served  but  to  confirm  us  in  the  righteous- 
ness and  soundness  of  that  conclusion.  The  result  is  that  the  order 
below  must  be  reversed,  and  the  case  must  be  remanded  to  the  dis- 
trict ootut,  with  directions  to  allow  the  claim  of  the  appellant,  'Without 
the  repayment  of  any  of  the  moneys  it  has  recehrecL 


FIRST  NAT.  BANK  OF  ROCK  SPRINGS.  WTO.,  T.  RODBB. 
(Ofceutt  Court  of  Appeals.  Elgbtb  Clrcnlt  March  24,  1902.) 


L  MABBHALtNO  ASSBTB— JUNIOB  IhOOHBRARGBII^BbSOST  TO  FUXD  HOT  OOT- 
BRBD  BT  SDFKKIOB  LIBM. 

One  who  bas  a  llm  upon  a  single  fond  or  property  may  compd 
another,  who  has  a  niperiOT  Hen  apon  the  lamo  fund  or  property  ioA 
npon  another  fond  or  property,  to  first  resort  to  the  fond  ac  propwtv 
which  Is  not  doably  Incumbered  for  the  satisfaction  of  his  claim. 

S.  Sahb — Dbhahd  bt  a  Junior  Incuhbbarcbb. 

A  demand  or  notice  by  the  holdo*  of  an  inferior  lien  on  one  fnnd  or 
property  npon  the  header  of  the  snperlor  Ilea  thereon  that  he  preserve 
and  first  exhaost  hto  lien  npon  other  funds  or  property  covered  thereby, 
made  or  given  before  his  Hen  npon  sncb  fnnds  or  property  Is  relinquished 
or  lost.  Is  Indispensable  to  the  enforcement  of  the  right  of  the  holder 
of  an  Inferior  lien  npon  property  doably  Incnmtwred  to  eomptf  the  bolder 
of  the  supalor  lien  to  preserre  or  first  azbanst  that  Hen  upon  pnptrty 
corered      It  alona 

CByllabns  by  the  Cotot.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Wyoming. 

N,  E.  Corthell,  for  appellant. 
W.  L.  Maginnis,  for  appellee. 

Before  CALDWELI,.  SANBORN,  and  THAYER,  Circuit  Judges.  ' 

SANBORN,  Circuit  Judge.  This  is  a  bill  in  equity  by  a  junior 
mortgagee  against  the  holder  of  the  first  mortgage  upon  personal 
property  for  an  accounting  of  the  proceeds  of  the  mortgaffed  prop>- 
erty  and  the  application  of  the  surplus  after  the  payment  of  the  debt 
sectored  by  the  first  mortgage  to  the  payment  of  the  debt  secured  by 
the  second  mortgage.  The  result  of  the  final  hearing  was  a  finding 
that  on  March  13,  1897,  the  First  National  Bank  of  Rock  Springs, 
Wyo.,  the  senior  mortgagee,  had  received  $7,327^3  more  than  an 
amount  sufficient  to  pay  its  debt  and  its  necessary  expenses,  and  that 
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this  sum  was  applicable  to  the  payment  of  the  debt  of  the  janior 
mortgagee,  Mrs.  J.  W.  Roder.  A  decree  followed  that  the  bank 
should  pay  this  $7^7.23,  interest  and  costs,  to  Mrs.  Roder.  From 
this  decree  an  appeal  has  been  taken  to  this  court,  and  the  errors 
assigned  relate  to  the  allowance  and  disallowance  of  various  items  in 
the  accounting  between  the  appellant  and  the  appellee.  The  most 
convenient  and  expeditious  way  of  presenting  our  answers  to  the 
questions  raised  and  our  reasons  for  them  will  be  to  state  the  rulings 
challenged,  the  facts  pertinent  to  them,  and  our  conclusions,  semtim, 
and  that  method  will  accordingly  be  pursued. 

1.  It  is  assigned  as  error  that  the  court  charged  the  bank  with 
the  proceeds  of  certain  wool  which  it  received  in  the  amounts  and 
at  the  times  following,  namely,  on  May  14,  1895,  $4,889;  on  May 
2,  1896,  $1,555;  ^"  J""c  24,  1896,  $3,000;  and  on  November  9, 
1896,  $1,204.78.  The  conclusions  which  have  been  reached  upon 
other  specifications  of  error  render  it  unnecessary  for  us  to  consider 
any  of  the  items  here  challenged  except  the  charge  of  $4,889  made 
against  the  bank  as  of  May  14,  1895,  and  the  discussion  upon  which 
we  are  about  to  enter  will  be  directed  to  a  consideration  of  the  ques- 
tion whether  or  not  the  appellant  was  lawfully  chargeable  with  that 
item  in  this  accounting.  These  are  the  facts  which  condition  the 
answer  to  this  question :  This  $4,889  was  the  proceeds  of  woo!  clipped 
from  the  sheep  hereinafter  mentioned  in  the  spring  of  1895.  The 
mortgage  to  the  bank,  which  was  made  on  April  6,  1895,  covered 
10,750  sheep  and  the  wool  growing  -and  to  grow  thereon,  and  it 
secured  the  payment  of  a  promissory  note  of  even  date  for  $16,728.58, 
due  one  year  after  its  date.  The  mortgage  to  Mrs.  Roder,  which 
secured  the  payment  of  a  note  for  $8,300,  due  on  demand,  and  which 
was  made  on  April  8,  1895,  covered  these  sheep,  and  some  horses, 
household  furniture,  and  other  personal  property  of  little  value,  that 
was  not  described  in  the  mortgage  to  the  bank,  but  it  did  not  cover 
the  wool.  Mrs.  Roder  was  an  aunt  of  the  mortgagor  in  these  mort- 
gages, Edwin  S.  Murray,  and  his  mother,  Mrs.  Ellen  J.  Murray,  was 
her  attorney  in  fact.  Mrs.  Roder  resided  in  Philadelphia.  Mr.  Mur- 
ray and  Mrs.  Roder's  attorney  in  fact,  his  mother,  lived  together 
at  Rock  Springs,  in  the  state  of  Wyoming.  The  sheep  were  in  the 
possession  of  the  mortgagor  in  Sweet  Water  county  and  in  adjoioii^ 
counties  in  the  state  of  Wyoming,  where  they  remained  until  No- 
vember, 1895.  In  the  spring  of  189^  the  wool  was  clipped  from  the 
sheep,  and  sold,  and  its  proceeds — this  $4,889— were  sent  to  the  bank, 
where  they  were  placed  to  the  credit  of  the  account  of  the  mortgagor, 
Edwin  S.  Murray,  and  he  drew  them  out  as  he  pleased,  and  applied 
them  in  part  to  the  payment  of  his  personal  expenses  and  in  part  to 
the  payment  of  the  expenses  of  herding  and  caring  for  the  sheep. 
In  November  and  December,  1895,  Murray  shipped  10,500  of  the 
sheep  in  the  name  of  the  bank  to  the  state  of  Nebraska,  where  tber 
were  left  tmtil  the  spring  of  1896,  when  they  were  sold,  and  their 
proceeds  were  sent  to  the  bank,  which  placed  them  to  the  credit  of 
the  mortgagor,  Murray,  in  his  account  with  it,  and  permitted  him  to 
draw  them  out  as  he  chose.  On  March  13,  1897,  Murray  still  had 
7,269  sheep.  He  then  owed  the  bank  about  $i23,ooa  Thereupon  be 
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agreed  to  turn  these  sheep  over  to  the  bank  for  a  (^edit  in  his  account 
of  $2.25  a  head,  or  for  a  credit  in  the  aggregate  of  $16,355.25.  The 
bank  took  them  at  this  price  under  this  agreement,  and  credited 
Murray's  accotmt  accordingly.  It  sold  6,209  of  the  sheep  for  $2  per 
head,  and  this  was  all  they  were  worth.  During  all  this  time  Murray 
kept  his  account  with  the  bank.  That  account  was  credited  with 
the  proceeds  of  the  wool  and  with  the  proceeds  of  the  sheep.  Mur- 
ray drew  out  the  money  to  his  credit  in  it  to  pay  his  personal  ex- 
penses, to  pay  interest  on  the  mortgage  debt  to  Mrs.  Roder,  and  to 
pay  the  expenses  of  herding  and  feeding  the  sheep.  He  drew  out 
$6,151.93  that  was  not  applied  in  any  way  to  the  care,  maintenance, 
or  sale  of  the  sheep  or  the  wool.  During  all  this  time  Mrs.  Ellen 
J.  Murray,  the  attorney  in  fact  of  Mrs,  Roder,  lived  with  her  son, 
the  mortgagor,  at  Rock  Springs,  in  the  state  of  Wyoming,  and  from 
time  to  time,  as  they  were  disposed  of,  she  knew  that  the  sheep  and 
the  wool  were  sold,  but  neither  she  nor  Mrs.  Roder  ever  notified  or 
required  the  bank  to  apply  to  the  payment  of  its  mortgage  debt  the 
proceeds  of  the  wool  to  the  end  that  a  larger  proportion  of  the  value 
of  the  sheep  might  be  a|^Iied  to  the  payment  of  her  debt;,  but  the 
bank  was  aware  of  the  existence  of  the  second  mortgage  to  Mrs. 
Roder.  In  this  state  of  the  case  the  court  below  charged  the  bank 
with  this  $4,889,  the  proceeds  of  the  1895  clip  of  the  wool,  on  the  the- 
ory that  it  held  its  mortgage  on  the  wool  in  trust  for  the  junior  mort- 
gagee of  the  sheep,  and  that  it  was  bound  in  equity  to  preserve  and 
exhaust  its  lien  on  the  wool  before  it  could  be  permitted  to  have 
recourse  to  the  sheep,  for  the  reason  that  it  held  a  lien  on  both  the 
wool  and  the  sheep,  while  the  junior  mortgagee  had  a  lien  upon  the 
sheep  only.  But  does  not  this  ruling  carry  the  equitable  principle 
of  marshaling  assets  beyond  its  just  limits?  The  bank  did  not  derive 
this  $4,889  from  the  property  mortgaged  to  Mrs.  Roder.  It  did  not 
appropriate  it  to  its  own  use.  It  had  not  taken  possession  of  the 
sheep  or  of  the  wool  under  its  mortg^age,  or  commenced  to  foreclose 
it,  when  the  $4,889  was  received,  and  credited  to  Murray  in  his  ac- 
count with  it.  The  junior  mortgagee  had  not  demanded  that  the 
bank  should  collect  its  debt  by  foreclosure  or  otherwise,  or  that  it 
should  apply  this  money  to  its  payment.  The  bank  simply  permitted 
the  mcMtgagor  to  use  the  proceeds  of  this  wool  to  pay  lus  personal 
expenses  and  the  ^penses  of  caring  for  the  sheep.  In  other  words, 
it  simply  neglected  to  enforce  its  mortgage  upon  the  clip  of  wool 
of  1895,  and  it  did  nothing  more.  How  does  this  neglect  charge  it 
with  liability  to  Mrs.  Roder  for  this  money?  The  answer  of  counsel 
for  appellee  is  that  the  bank  had  a  lien  upon  two  classes  of  property 
(the  wool  and  the  sheep),  while  Mrs.  Roder  had  a  lien  upon  one 
(the  sheep).  But  does  this  fact,  without  more,  impose  upon  the  holder 
of  the  senior  lien  the  duty  to  preserve  and  exhaust  the  property  that 
is  subject  to  that  lien  oiUy  bdFore  it  can  have  recourse  to  that  cov- 
ered by  both  liens  ?  Does  it  make  the  holder  of  the  senior  mortgage 
the  guardian  of  the  holder  of  the  junior  mortgage,  relieve  the  latter 
from  all  duty  and  diligence,  and  impose  upon  the  former  the  burden 
of  marshaling  and  realizing  upon  the  securities  for  the  best  interests 
of  the  latter  without  any  demand  or  requirement  from  the  latter  that 
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this  shall  be  done?  Does  the  mere  taking  of  an  inferior  lien  upon  a 
part  of  the  property  subject  to  a  superior  lien  relieve  the  holder  of 
the  former  from  all  action  and  diligence  to  pn^ect  and  enforce  it,  and 
impose  the  duty  to  do  so  upon  the  holder  of  the  latter?  Let  us  see. 
The  rule  which  counsel  for  appellee  invokes  is  well  stated  by  Mr. 
Justice  Story  in  section  633  of  his  work  on  Equity  Jurisprudence  in 
these  words: 

"If  one  party  has  a  Hen  on  or  Interest  In  two  funds  for  a  debt  and  anotber 
party  has  a  Hen  on  or  Interest  tn  one  only  of  the  funds  for  another  drtt, 
the  latter  has  a  right  In  equity  to  compel  the  f<»iner  to  resort  to  the  other 
fnnd  in  the  first  instance  for  satisfaction,  If  that  course  Is  necessary  for  tbe 
satisfaction  of  the  claims  of  both  parties.  Trhenerer  It  will  not  trench  upon 
the  rights  or  operate  to  tbe  prejudice  of  the  party  «i titled  to  fk»  donUe 
fund." 

It  will  be  noticed  that  under  this  rule  the  burden  of  action  and 
diligence  is  imposed  upon  the  holder  of  the  second  lien,  not  upon  the 
owner  of  the  first.  It  gives  the  former  the  right  in  equity  to  compel 
the  latter  to  resort  first  to  the  fund  subject  to  the  single  lien.  But 
it  does  not  impose  upon  him  the  duty  to  do  so  if  the  former  does 
not  exercise  this  right.  Rights  in  equity  do  not  enforce  themselves. 
Nothing  but  good  faith,  conscience,  and  reasonable  diligence  can 
successfully  appeal  to  a  court  .of  equity  for  relief,  and,  if  the  holder 
of  an  inferior  lien  upon  a  doubly  incumbered  fund  intends  to  insist 
that  the  holder  of  the  superior  lien  shall  first  resort  to  the  fund  sub- 
ject to  that  lien  alone  for  its  satisfaction,  good  faith  and  reasonable 
diligence  require  that  he  shall  give  notice  of  his  intention,  and  that 
he  shall  point  out  the  course  of  action  which  he  requires  the  holder 
of  the  first  lien  to  take,  before  the  latter  has  changed  his  position 
and  lost  his  opportunity  to  pursue  it.  In  Mcllvain  v.  Assurance  Co., 
93  Pa.  30,  Mr.  Justice  Sterrett  well  says ; 

"It  IB  the  duty  of  the  latter  [holder  of  a  Janiw  inctunbranoe].  It  be  in- 
tends to  claim  an  eqnl^  through  tbe  prior  incumbrance,  to  give  liie  bolder 
notice,  BO  that  he  may  act  with  his  own  nnderatandlngly:  and.  If  he  fails 
to  do  so,  the  conEequencee  of  hla  neglect  must  be  visited  on  himself.  While 
the  law  makes  It  the  duty  of  every  man  to  bo  deal  with  his  own  as  not  to 
Injure  anotber  unnecessarily,  it  Imposee  on  the  latter  a  greater  obligation  to 
take  care  of  his  own  property  than  It  does  on  a  stranger  to  take  care  of  It 
for  him.  To  hold  otherwise  would  compel  the  senior  Incumbrancer  to  do  fw 
tbe  holdor  of  tbe  junior  security  what  In  equity  and  good  conscience  he 
ought  to  do  fw  blmself.  The  doctrine  la  one  of  equity  Jnriapmdenee,  and 
not  of  positive  law,  and  bence,  to  affect  tbe  coDsciene«  of  Ibe  fWnur,  be 
should  hare  actual,  and  not  merely  constructive,  notice  of  the  eqnll7  claimed 
by  the  latter." 

In  Ocobock  v.  Baker,  52  Neb.  447,  452,  72  N.  W.  582,  66.Am.  St 
Rep.  519,  a  bank  had  a  lien  by  judgment  upon  certain  real  estate, 
and  Ocobock  had  a  Hen  by  mortgage  upon  a  portion  of  the  same 
real  property.  The  bank  released  its  lien  upon  some  of  the  propertv 
which  was  not  covered  by  the  mortgage  of  Ocobock,  and  |H'Oceeded 
to  enforce  its  judgment  against  the  mortgaged  property.  The  su- 
preme court  of  Nebraska  held  that,  although  the  bank  had  notice 
of  the  existence  of  the  mortgage  of  Ocoboick,  the  latter  could  not 
charge  it  with  the  receipt  of  the  value  of  the  lots  released  in  pay- 
ment of  its  judgment,  because  Ocobock  had  not  demanded  of  the 


FIRST  MAT.  BANK  T,  BOOBB- 


455 


bank  that  it  should  first  exhaust  its  lien  upon  the  lands  that  were 
not  covered  by  its  mortgage  before  it  had  released  them  from  the 

judgment.    It  said: 

"But  neither  constructive  notice  nor  actual  notice  on  the  part  of  the  bank 
of  the  existence  of  Ocobock's  mortage  was  alone  sufficient  to  postpone  the 
bank's  Jndcment  lien  to  bis  mortgage,  because  the  bank,  in  possession  of 
such  notice  or  knowledge,  released  certain  lands  of  Bal^s  from  the  Ilea 
of  its  judgment  Ocobock  being  a  subsequeut  Incumbrancer,  he  was  the 
party  that  the  law  required  to  be  vigilant,  and  the  bank  was  under  no  oUI- 
gatlon  to  Inquire  of  him  as  to  the  amount  of  his  debt,  the  sufficiency  of  the 
security,  nor  whether  he  desired  it  to  first  exhaust  Its  lien  upon  lands  not 
covered  by  Its  mortgage,  or  whether  he  desired  It  not  to  release  these  lands 
from  the  lien  of  its  Judgment  Ocobock,  by  bis  laches,  has  forfeited  the 
right  to  have  the  court  apply  to  bis  case  the  doctrine  of  sutnrogation." 

The  rule  on  which  the  claim  of  the  appellee  is  founded  here  is 
nothing  but  a  corollary  of  the  equitable  principle  of  subrogation,  of 
the  general  principle  of  equity  jurisprudence  that  the  holder  of  an 
inferior  Hen  may  pay  ofi^  the  superior  claim  and  be  subrogated  to 
all  the  rights  of  its  holder.  One  who  has  a  first  lien  upon  two  funds 
or  two  pieces  of  property  may  collect  his  debt  from  one  or  from 
both  of  them.  When  another  procures  a  second  lien  upon  one  of 
them,  the  lien  of  the  former  is  not  destroyed  or  impaired.  The  pri- 
mary right  of  the  latter  is  to  redeem  the  property  from  the  first  lien 
by  paying  the  debt  it  secures.  When  he  does  this  be  becomes  sub- 
stituted in  equity  for  the  holder  of  the  first  lien,  and  acquires  the 
right  to  enforce  that  lien  against  both  the  funds  or  properties  orig- 
inally incumbered.  In  this  way  the  holder  of  the  junior  lien  may 
compel  the  exhaustion  of  the  property  covered  by  the  first  lien  alone 
to  satisfy  that  claim.  Circuity  of  action  is  avoided,  and  the  same  re- 
sult is  attained,  by  permitting  the  holder  of  the  second  lien  to  com- 
pel the  holder  of  the  first  to  exhaust  the  property  covered  by  that 
lien  only,  before  he  has  recourse  to  that  which  is  doubly  incumbered. 
Thus  the  rule  here  invoked  sprang  up  as  a  corollary  to  this  principle 
of  subrogation.  But  in  all  these  proceedings,  in  the  exercise  of  the 
right  of  redemptiOTi,  of  the  right  of  subrogation,  and  of  the  right  of 
compelling  the  exhaustion  of  the  property  covered  by  the  first  in- 
cumbrance only,  the  burden  of  diligence  is  upon  the  holder  of  the 
second  lien,  and  not  upon  the  owner  of  the  first  incumbrance,*  and 
he  must  act,  or  suffer  the  loss  whch  his  silence  and  inaction  induce. 
The  holder  of  the  first  lien  is  not  required  to  accept  redemption  or 
to  permit  subrogation  until  the  holder  of  the  inferior  lien  pays,  or 
tenders  payment  of,  his  debt.  Nor  is  he  required  to  preserve  and 
exhaust  his  lien  upon  the  property  or  fund  which  it  alone  covers 
until  the  holder  of  the  second  lien  demands  that  he  shall  do  so  for 
his  protection.  The  law  provided  a  sure  method  by  which  Mrs.  Roder 
could  have  availed  herself  of  the  lien  upon  the  wool  which  was  held 
by  this  bank.  She  could  have  paid  its  debt,  and  have  been  subrogated 
to  its  rights.  It  provided  another  way  by  which  she  could  have  se- 
cured the  benefit  of  that  lien.  She  might  have  demanded  of  the 
bank,  before  it  permitted  Murray  to  use  the  proceeds  of  this  wool, 
that  it  should  preserve  and  exhaust  its  lien  upon  the  wool,  and  apply 
all  its  proceeds  to  the  payment  of  its  claim,  before  it  had  recourse 
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to  the  sheep  to  satisfy  it  She  followed  neither  ooorse.  Her  aote 
was  due  on  demand.  She  could  have  enforced  its  coUection  at  anr 
time. .  The  note  of  the  bank  was  not  due  until  April  6,  1896U  The 
$4,889  was  paid  to  the  bank,  and  placed  to  the  credit  of  Mnnay,  on 
May  I4f  1895, — more  than  eight  months  before  its  debt  was  due. 
The  appellee,  when  she  filed  her  bill  in  this  case  on  June  3.  1898. 
prayed  for  no  part  of  this  money,  but  limited  her  demand  to  an  ac- 
counting for  the  proceeds  of  the  sheep,  which  she  alleged  were  seized 
by  the  bank  in  satisfaction  of  its  mortgage  in  October,  1895.  It  was 
not  until  some  time  during^  the  preparation  for  the  hearing  c»f  this 
case,  vears  after  Murray  had  spent  the  money  here  in  qnestton,  that 
the  cmim  to  charge  this  bank  with  this  $4,889  as  her  trustee  was 
first  presented  by  the  appellee.  Meanwhile  Murray's  debt  to  the  bank 
had  never  been  paid,  and,  after  crediting  him  with  all  the  proceeds 
of  the  wool  and  the  sheep,  he  remained. indebted  to  it  many  thou- 
sands of  dollars.  The  appellee  rested  in  silence  and  snpine  indiffer- 
ence while  Murray  cUpped  the  wool  from  the  sheep,  {daced  its  pro- 
ceeds in  the  bank  to  the  credit  of  his  account,  which  was  already 
overdrawn,  and  drew  it  out  to  pay  his  personal  expenses  and  the  ex- 
penses  of  caring  for  the  sheep  upon  which  she  held  her  mortgage. 
She  now  appeals  to  this  court  of  equity  to  charge  upon  this  bank  a 
loss  which  was  not  willfully  sustained  or  inflicted  by  it,  but  which 
was  the  direct  result  of  her  own  silence  and  negligence.  There  is 
no  equity  in  her  claim.  There  was  no  diligence  in  its  pursuit,  and 
it  cannot  be  sustained.  A  demand  or  notice  by  the  holder  of  an  in- 
ferior lien  on  one  fund  or  property  upon  the  holder  of  the  superior 
lien  thereon  that  he  preserve  and  first  exhaust  his  lien  upon  other 
funds  or  property  covered  thereby,  made  or  given  before  his  lien 
upon  such  funds  or  property  is  relinquished  or  lost,  is  indispensable 
to  the  enforcement  of  the  right  of  the  holder  of  an  inferior  lien  upon 
property  doubly  incumbered  to  compel  the  holder  of  the  superior 
lien  to  preserve  or  first  exhaust  that  lien  upon  property  covered  by 
it  alone.  Taylor's  Ex'rs  v.  Maris,  5  Rawle,  51,  57;  McTIvain  v.  As- 
surance Co.,  93  Pa.  30;  Hart  v.  Anderson,  198  Pa.  558,  561,  562, 
48  Atl.  636;  Ross  V.  Duggan,  5  Colo.  85,  102;  Clarke  v.  Bancroft, 
13  Iowa,  320,  337;  Gilliam  t.  McCormadc,  85  Tenn.  597,  607,  4  S. 
W.  s'ai. 

In  reaching  this  inclusion  the  familiar  rule  that  where  a  mort" 
gagee  of  numerous  lots  of  land,  who  knows  that  they  have  been 
conveyed  by  the  mortgagor,  at  various  times  subsequent  to  the  exe- 
cution of  the  mortgage,  to  different  purchasers,  releases  those  still 
held  by  the  mortgagor  or  by  the  last  purchasers,  he  may  be  charged 
by  the  earlier  purchasers  with  the  reception  in  payment  of  his  debt 
of  an  amount  equal  to  the  value  of  the  lots  thus  released,  has  not 
been  overlooked.  Patty  v.  Pease,  8  Paige,  277,  35  Am.  Dec.  €iy, 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Sked  v.  Spraker,  8  Paige,  195; 
Brown  v.  Simons,  44  N.  H.  475;  Lyman  y.  LjTnan,  32  Vt  79,  75 
Am.  Dec.  151;  Chase  v.  Woodbury,  6  Cush.  143;  Shannon  v. 
Marsclis,  i  N.  J.  £q,  413.  But  this  rule  has  no  application  to  cases 
involving  the  marshaling  of  assets  to  pay  liens  upon  personal  prop- 
erty, because  the  interests  of  the  grantees  of  the  mortgagor  of  rol 
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estate  are  fixed,  certain,  and  apparent  from  the  conveyances,  whHe 
those  of  the  holders  of  subsequent  liens  arc  uncertain,  since  their 
debts  may  have  been  paid,  or  they  may  have  elected  to  rely  upon 
the  personal  credit  of  their  debtors,  or  on  other  security,  and  to 
abandon  their  liens,  and  because  this  rule  rests  upon  the  principle 
that  lots  of  land  conveyed  by  a  mortgagor  subject  to  the  mortgage 
are  primarily  liable  for  the  mortgage  debt  in  the  inverse  order  of 
alienation, — a  principle  which  has  no  application  to  funds  or  persona! 
property  incumbered  by  numerotis  Uens. 

This  case  is  governed  by  the  equitable  rules  and  principles  to  which 
we  have  already  adverted.  The  appellee  had  the  right  in  equity'  to 
compel  the  appellant  to  preserve  its  lien  upon  the  wool,  and  to  ai^Iy 
its  proceeds  to  the  payment  of  its  claim.  But  the  burden  of  exer- 
cising that  right  with  due  diligence,  so  that  no  unnecessary  loss 
should  be  imposed  upon  the  bank,  rested  upon  her.  If  she  desired 
to  exercise  it,  it  was  her  duty  to  infonn  the  bank  that  she  iirtended 
to  do  so,  and  to  demand  of  it  that  it  should  preserve  and  enforce 
its  lien  upon  the  wool  before  it  released  it,  or  permitted  its  proceeds 
to  pass  beyond  its  control.  She  took  no  such  action.  The  ^,889  re- 
ceived by  the  bank  on  May  14,  1895, — eight  months  before  its  debt 
was  due, — ^has  been  dissipated  by  the  mortgagor.  He  still  owes  the 
bank  thoussmds  of  dollars.  To  compel  it  to  pay  this  $4,889  is  to 
impose  upon  it  an  absolute  loss,  which  reasonable  diligence  on  the 
part  of  the  appellee  in  demanding  its  apfdication  to  the  payment  of 
the  first  lien  might  have  prevented.  He  who  seeks  equity  must  do 
equity.  The  appellee  cannot  be  permitted  to  impose  diis  loss  upon 
the  bank,  which  reasonable  diligence  oa  her  i»rt  would  have  pre- 
vented. The  $4,889  should  not  have  been  chat^d  against  the  ap- 
pellant in  this  accounting. 

2.  Between  May  6,  1895,  August  29,  1895,  $1,516.43  was  drawn 
out  of  the  bank  by  the  mortgagor,  Murray,  and  paid  to  Mrs.  Roder 
in  satisfaction  of  the  interest  accruing  upon  her  mortgage  debt.  The 
referee  and  the  court  refused  to  allow  the  bank  any  credit  for  this 
amount  of  money,  although  they  charged  it  with  all  the  proceeds  of 
the  wool  and  .of  the  she^  which  it  received  and  placed  to  the  credit 
of  Murray  in  the  account  from  which  he  drew  this  money.  Tliis  was 
error.  This  was  an  accounting  between  the  bank  and  Mrs.  Roder 
for  the  proceeds  of  the  wool  and  the  sheep.  Since  the  bank  was 
charged  with  all  those  proceeds,  it  was  certainly  entitled  to  a  credit 
of  all  the  moneys  which  it  paid  to  Mrs.  Roder  out  of  these  oroceeds,. 
whether  it  paid  them  directly  or  by  the  hand  of  Murray.  The  bank 
must  be  credited  with  this  $1,516.43. 

3.  It  is  assigned  as  error  that  the  bank  was  charged  in  this  ac- 
counting with  $2.25  a  head,  the  price  which  it  agreed  with  Murray 
to  credit  him  for  6,209  sheep  in  March,  1897,  when  it  should  have 
been  charged  with  only  he  amount  it  realized  from  them  and  the 
amount  which  they  were  actually  worth,  $2  a  head.  This  specifica- 
tion is  well  founded.  This  was  not  an  accounting  between  Murray 
and  the  bank,  but  between  Mrs.  Roder  and  the  bank.  In  this  ac- 
counting the  latter  was  not  chai^^eahle  with  th«  amounts  which  it 
might  ^ve  agreed  to  pay  for  property  in  the  worthless  notes  or 
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accounts  of  Murray,  but  onl^r  with  the  actual  value  of  the  property 
which  it  received.  As  the  evidence  is  conclusive  that  6,209  these 
sheep  were  sold  by  the  bank  for  $2  per  head,  and  that  they  were  not 
worth  more  than  that  amount,  the  charge  against  the  bank  on  their 
account  must  be  reduced  by  35  cents  per  hiead  on  6,309  sheep,  or 
by  $1,552-35. 

There  are  many  other  items  in  this  account  which  are  challoiged, 
but  it  is  unnecessary  to  ccmsider  them,  because  those  already  con- 
sidered so  change  the  account  that  there  is  no  longer  a  balance  against 
the  bank.  The  amount  of  that  balance  on  March  13,  1897,  as  found 
by  the  court,  was  $7,227.23.  The  disallowance  of  the  charge  of  $4-889 
against  the  bank,  the  reduction  of  the  charge  against  it  for  the  sheep 
by  $1,552.25,  and  the  credit  to  it  of  the  interest  paid  to  Mrs.  Roder, 
$1,516.43.  make  a  change  in  the  state  of  the  account  in  favor  of  the 
bank  of  $7,957.68,  so  that  it  is  no  longer  liable  to  account  to  or  pay 
to  Mrs'.  Roder  anything  on  account  of  the  wool  or  the  sheep;  and  the 
decree  below  must  be  reversed,  with  directions  to  the  circuit  court  to 
enter  a  decree  in  favor  of  the  bank  and  against  Mrs.  Roder  for  the 
dismissal  of  the  bill  on  the  merits  and  the  costs,  and  it  is  so  ordered. 


OHOOTAW.  a  ft  O.  B.  00.  T.  HOLLOWAT. 
(drenit  Conrt  of  Appeals,  Blgbtta  Circuit  March  81,  19(nL| 


L  NiOLIQBHOB  OV  MASTER— OrDI HART  CaBB. 

It  Is  error  to  Instmct  a  Jury  that  It  to  the  doty  of  tibe  mastBr  to  pro- 
vide reasonably  safe  appliances,  tools,  or  woAlng  places  for  bis  serr- 
anta.  or  to  keep  them  In  a  reasooably  safe  condition  of  repair.  The 
limit  of  the  duty  of  the  master  Is  to  exercise  ordinary  and  reasonable 
care,  bsTlng  regard  to  Qie  hazards  of  the  aerTlee.  to  proTlde  his  em- 
ployes with  reasonably  safe  appliances,  machinery,  tools,  and  working 
places,  and  to  exercise  ordinary  and  reasonable  care  to  ke^  them  In  a 
reasonably  safe  condition  of  repalr.i 
9.  Error— Pbbjddicb  PRBsuiiRn  from. 

The  1^1  presnmptlon  Is  that  error  produces  pn^ndlce.  It  Is  only 
when  It  appears  beyond  all  doubt  tnm  the  record  that  tlie  error  com- 
plained of  did  not  prejudice  and  could  not  hare  prejudiced  tJie  com- 
plaining v&Ttj  that  the  mle  that  wror  without  pr^ndlce  Is  no  ground 
for  reversal  Is  applicable. 
&  Error  withoot  Prrjudtcb. 

Where  the  court  rightly  charges  the  jury,  on  the  conceded  facts,  that 
the  master  was  negligent  as  a  matter  of  law,  an  erroneoas  charge  reia- 
tlve  to  the  degree  of  care  required  of  the  master  appears  beyond  all 
doubt  to  be  error  without  prejudice,  because  no  question  of  the  negli- 
gence of  the  master  was  submitted  to  the  Jury  for  their  determination. 
4  Master  and  SBHTAitT — Ddtt  of  Servant— Asbohptiob  of  Rise. 

The  aeevAut  assumes  all  the  ordinary  risks  of  the  employment  which 
are  known  to  him,  and  which  would  have  bem  known,  by  the  exercise 
Of  ordinary  eare^  to  a  person  of  reasonable  prudence  and  dlllgoace  In 
his  situation.  It  la  Us  Auty  to  exercise  ordinary  care  and  diligence  to 
observe  and  become  cogidsant  of  obvtoos  defecto  In  the  maclifnaT  and 


1  Duty  of  railroad  company  to  famish  safe  apidlancea,  see  noto  to  VAtoa 
T.  Bullard;  87  a  G.  A.  a. 
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working  place;  and  be  Is  etutrgenble  ttIUi  a  knowledge  and  SBsnmption 
vt  tbe  risk  of  all  mcli  defects  -which  are  known  to  blni.  or  which  would 
have  been  known  by  the  use  of  cnrdinary  care  to  a  person  of  reasonable 
prudence  and  diligence  in  hii  situation.* 
Ol  Vbedict— SuB'rICIB^'CT  of  Etidvnce— iKaPEcrioiii. 

The  conrt  may  not  reverse  a  Jndgment  because  tliere  was  so  eTldence 
to  support  a  finding  of  fact  a  Jury  based  npon  teBtimony  and  an 
ocular  inspection  of  machinery,  a  knowledge  of  the  defects  of  which  Is 
In  isaxxe,  because  the  evidence  derived  from  the  inspectlcm  Is  not,  and 
cannot  be,  presented  to  the  appellate  court  tot  consideration. 

&  NEOWaKNCB— CONCUHRBNCE  OP  THIRD  PABTT  No  EICD8B  POR. 

One  Is  liable  for  an  Injury  caused  by  the  concurring  negligence  of 
himself  and  a  third  party  to  the  same  eoctent  am  tm  one  caused  entirdy 
by  his  Own  negligence, 

7,  Ihjdrt  to  Employ  B—NEOLiaEKCE—FATi.cRB  to  Fbovide  Brakrs. 

The  failure  to  provide  an  ordinary  road  engine  with  brakes,  in  the 
absence  of  evidfliMw  «cciiBing  it,  Is.  as  a  matter  of  law,  evidence  of  tUe 
want  of  reasonable  care  to  provide  a  naHmattly  safe  locomotive  engine 
to  operate  npon  a  railroad. 

flL  Sahb— Fbozdcatb  Cause  or  Goujbioh— Absbhoi  tnr  Brakss  ov  Bxeian 
vat  bb. 

OolUslons  and  accidents  may  be  reasonably  anticipated  as  the  natural 
and  probable  consequence  of  tiie  failure  to  provide  brakes  to  control  the 
movements  of  road  engines. 

•l  BaMB— CoNTRIBUTOBT  NBGLiaENCB— AbSDHFTIOK  of  EkOWN  RiBEfc 

Contributory  negligence  regarding,  or  assumption  by  a  servant  of, 
known  risks,  will  not  constitute  contributory  negligence  regarding,  w 
the  assumption  of,  an  nnknown  risk,  nae  a  defense  tor  tim  matter  wlime 
negligence  produces  it  A  sorant  knew  and  assumed  tiie  risks  of  mn- 
ning  an  engine  backward,  tender  foremost,  In  the  ni^t,  without  any 
light  or  employd  on  the  forward  end  of  the  tender.  fl«ld^  tbat  his  con- 
tributory negligence  and  assumption  of  risks  in  this  regard  constituted 
no  defense  to  his  action  against  the  master  for  negligence  in  falling  to 
supply  the  engine  with  brakes,  where  he  did  not  know,  and  a  paeon  of 
reasonable  prudence  and  discretion,  exercising  ordinary  care^  would  not, 
In  his  situation,  have  known,  of  ibe  absence  of  the  brakee. 
<BylIabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

In  the  early  momlnf  of  Octob»  80,  1900,  while  It  was  yet  daik,  a  road 
engine  of  the  Choctaw,  Oklahoma  &  Oulf  Ballroad  Company  collided  with 
a  bona  which  was  caught  In  a  trestle  as  the  engine  was  backing,  tender 
foremost,  from  Brinkley  to  Hulbert;  and  Injured  Will  Hollovray.  ttie  defend- 
ant  In  error.  Thwe  was  no  light  on  the  forward  end  of  the  tender,  and  no 
employ^  there  to  warn  of  danger.  There  was  no  brake  on  the  engine,  al- 
though there  was  a  brake  upon  the  tender.  Holloway  was  a  fireman  work- 
ing on  the  engine.  He  was  aware  of  the  darkness  of  the  night,  of  the  ab- 
sence of  s  light  and  of  an  ^pIoy6  upon  the  end  ot  the  tender,  but  he  In- 
edsted  that  he  did  not  know  that  tho-e  was  no  brake  upon  the  engine.  He 
sned  die  company  for  negligence,  In  that  It  failed  to  supply  the  engine  with 
a  pnq>er  brake;  alleged  that  the  acddent  would  not  have  occurred  If  such 
a  iHFake  had  been  provided,  and  ttiat  through  Its  absence  he  was  caught  be- 
tween the  tender  and  the  engine  when  the  air  was  applied  to  the  brake  upon 
tbe  tender,  and  salonsly  Injured.  The  court  Instructed  the  Jury  that  if 
there  was  no  brake  upon  the  engine,  and  Holloway  did  not  know,  and  would  - 
not  by  the  exercise  of  reasonable  diligence  and  prudence  have  known,  that 
tbe  engine  was  supplied  with  a  brake,  and  If  the  alwence  of  tbe  brake 
caused  tbe  accldmt,  the  company  was  Uable^  and  they  might  return  a  verdict 


•Assumption  of  risk  Incident  to  employment  see  note  to  Railroad  Co.  t. 
Benneddey.  88  C.  a  A.  314. 
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B^Inst  tt,  bat  that  If  tben  was  a  faflnre  ot  prooC  ot  eltbcr  ot  tbae  faeti, 
ttuSx  Tercet  mntt  tw  for  Hw  defoidaiit.  Ttala  InatmoUoiit  ^0  retanl  oC 
tiw  conrt  to  Inatrnet  tiie  Jary  to  return  a  rardlct.for  tbo  d^eodant,  axe  the 
prlnc^ial  erron  anlgned     the  compaiVt  ftlttaongb  many  otboa  are  apedfled. 

E.  B.  Peirce  and  C  B.  Stuart  (J.  W.  McLoud,  on  the  brief),  for 

plaintiff  in  error. 
J.  W.  House  (M.  House,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELU  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  ddiv^ 
ered  the  opinion  of  the  court. 

Actionable  negligence  is  a  breach  of  duty.  Where  there  is  no 
breach  of  duty,  there  is  no  negligence,  and  there  can  be  no  recovery. 
It  is  not  the  duty  of  the  master  to  fnmish  his  servants  with  reason- 
ably safe  appliances,  machinery,  tocds,  or  working  places,  or  to  keep 
them  in  a  reasonably  safe  condition  of  repair.  His  failure  to  do  so 
IS  not  the  breach  of  any  duty,  and  it  furnishes  no  basis  for  an  action  of 
negligence.  The  limit  of  his  duty  here  is  to  exercise  ordinary  and  rea- 
sonable care,  having  regard  to  the  hazards  of  the  service,  to  provide 
his  employes  with  reasonably  safe  appliances,  machinery,  tools,  and 
working  places,  and  to  exercise  ordinary  and  reasonable  care  to  keep 
them  in  a  reasonably  safe  condition  of  repair.  Railway  Co.  v.  Jarvi, 
3  C.  a  A.  433,  435,  436,  53  Fed.  65,  67,  68;  Gowen  v.  Harley,  6  C.  C 
A.  190,  197,  56  Fed.  973,  980;  Railway  Co.  v.  Linney,  7  C.  C.  A.  656, 
660,  59  Fed.  45,  48;  Railway  Co.  v.  Needham,  69  Fed.  823,  825,  16 
C.  C.  A.  457,  459;  Railroad  Co.  v.  Johnson,  81  Fed.  679,  680,  27 
CCA.  367,  368;  Railroad  Co.  v.  Myers,  il  C.  C.  A.  439,  63  Fed. 
7p3 ;  Id.,  22  C.  C.  A.  269,  76  Fed.  443.  A  servant  may  assume  that 
his  master  has  discharged  this  duty,  unless  he  knows,  or  by  the  exer- 
cise of  reasonable  care  he  would  hzive  known,  that  the  duty  had  not 
been  discharged,  and  that  there  were  defects  in  the  machinery  and 
appliances  with  which,  or  in  the  place  in  which,  he  undertakes  to  work. 
On  the  other  hand,  the  servant  assumes  all  the  ordinary  risks  and 
dangers  of  the  employment  upon  which  he  enters,  so  far  as  they  are 
known  to  him,  and  so  far  as  they  would  have  been  known  to  a  person 
of  ordinary  prudence  and  care  by  the  exercise  of  ordinary  diligence. 
He  is  not  required  to  search  for  latent  defects  or  hidden  dangers,  but  it 
is  his  duty  to  exercise  reasonable  diligence  to  observe  and  be  cog- 
nizant of  all  obvious  defects  in  the  machmery  and  appliances  with  whidi 
he  is  working;  and  he  assumes  the  risks  and  dangers  of  all  sudi  de- 
fects of  which  he  has  knowledge,  and  of  which  he  would  have  bad 
knowledge  by  the  exercise  of  ordinary  care  and  diligence.  Manu- 
facturing Co.  V.  Erickson,  55  Fed.  943,  946,  5  C.  C.  A.  341,  344; 
Fordyce  v.  Edwards,  60  Ark.  438,  442,  30  S.  W.  758;  Anderson  v. 
Railway  Co.,  39  Minn.  523,  41  N.  W.  104;  Railroad  Co.  v.  Leverett, 
48  Ark.  347,  3  S.  W.  50,  3  Am.  St.  Rep.  230;  WOTmell  v.  Railroad 
Co.,  79  Me.  405,  10  Atl.  49,  I  Am.  St.  Rep.  321 ;  Way  v.  Railroad 
Co.,  40  Iowa,  341 ;  Batterson  v.  Railway,  53  Mich.  125, 18  N.  W.  584; 
Illick  v.  Railway  Co.,  67  Mich.  632,  35  >f.  W.  708 ;  Morton  v.  Rail- 
road Co.,  81  Mich.  435,  46  N.  W.  I II. 

The  plaintiff  in  this  case  alleged  that  his  injuty  was  caused  by  tbe 
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failure  of  the  railroad  company  to  provide  the  engine  upon  which  he 
was  working  as  fireman  vnh  suitable  brakes  to  arrest  its  moticm  when 
occasion  required.  The  court  charged  the  jury  that  if  there  was  no 
brake  upon  the  engine,  if  the  absence  of  the  brake  catued  the  injury, 
and  if  the  plaintiff  was  not  aware  of  the  fact  that  the  engine  was  not 
•provided  with  a  brake,  and  if  a  person  of  ordinary  prudence,  exercising 
reasonable  care,  would  not,  under  the  circumstances  of  this  case,  have 
been  aware  of  this  fact,  they  might  render  a  verdict  against  the  com- 
pany. It  is  contended  that  tliis  charge  was  erroneous,  (i)  because 
there  was  no  substantial  evidence  to  warrant  the  finding  of  the  jury 
that  the  plaintiff  did  not  know,  or  by  the  exercise  of  ordinary  care 
would  not  have  known,  of  the  absence  of  the  brake ;  (2)  because  there 
was  no  substantial  evidence  to  warrant  their  finding  that  the  injury 
could  have  been  avoided  by  the  presence  of  the  brake  upon  the  engine ; 
and  (3)  because  there  was  no  substantial  evidence  to  warrant  the  find- 
ing that  the  absence  of  the  brake  was  the  proximate  cause  of  the 
injury.  A  careful  and  painstaking  examination  of  the  testimony  has 
satisfied  us»  however,  that  this  position  cannot  be  sustained.  The 
plaintiff  testifies  that  he  was  not  aware  that  the  engine  was  not  fur- 
nished with  a  brake.  Another  witness*  who  was  employed  about  the 
engine  as  a  brakeman  for  some  time,  demonstrates  by  his  testimony 
that  he  did  not  know  whether  there  was  a  brake  on  the  engine  or  not ; 
and  the  jury  made  an  ocular  inspection  of  an  engine  of  the  same  char- 
acter as  that  upon  which  the  accident  occurred,  for  the  express  purpose 
of  determining  this  question,  and  they  found  this  issue  in  favor  of  the 
I^aintiff.  The  knowledge  upon  this  question  which  an  inspection  of 
the  engine  conveyed  to  the  minds  of  the  juron  is  not,  and  cannot  be, 
pmented  to  this  court  by  the  record ;  and  we  cannot  undertake  to  say 
that  all  reasonable  men,  with  the  testimony  and  the  knowledge  which 
this  jury  lawfully  acquired,  would  necessarily  come  to  a  conclusion  con- 
trary to  that  which  these  jurors  have  reached.  McReynolds  v.  Rail- 
way Co.,  14  Am.  &  Eng.  R.  R.  Cas.  172,  174;  Railroad  Co.  t.  Hop- 
kins, 90  111.  323. 

Upon  the  question  whether  or  not  the  engine  could  have  been 
stopped  after  knowledge  of  the  presence  of  the  horse  in  the  trestle  in 
time  to  prevent  the  accident,  the  testimony  was  not  so  clear  that  it 
was  the  duty  of  the  court  to  withdraw  this  issue  from  the  jury.  Nor 
can  it  be  properly  said,  as  a  matter  of  law,  that  the  absence  of  this 
brake  was  not  the  proximate  cause  of  the  injury.  It  is  undoubtedly 
true  that  one  of  the  proximate  causes  of  the  accident  was  the  negli- 
gence of  the  party  who  permitted  the  horse  to  stray  into  the  trestle. 
But  if  the  injury  would  not  have  been  inflicted  if  there  had  been  a 
brake  upon  the  engine,  it  cannot  be  truthfully  said  that  the  absence 
of  this  brake  was  not  another  of  the  proximate  causes  of  the  damage, 
inasmuch  as  the  accident  would  not  have  happened  if  the  brake  tuid 
been  provided.  If  it  be  true,  as  the  jury  have  found,  that  no  injury 
would  have  been  inflicted  upon  the  plaintiff  if  this  engine  had  been 
provided  with  a  brake,  it  is  no  defense  for  the  railroad  company  that 
the  concurring  negligence  of  the  owner  of  the  horse  contributed  to 
the  infliction  of  the  injury.  One  is  liable  for  an  injury  caused  by  the 
•concurring  negligence  of  himself  and  a  third  party  to  the  same  extent 
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as  for  one  caused  entirely  by  his  own  negligence.  It  is  no  defense 
for  a  wrongdoer  that  a  third  jMirty  shared  the  guilt  of  the  same  wrong- 
ful act,  nor  can  he  escape  liability  for  the  damages  he  has  caused  on  the 
ground  that  the  wrongful  act  of  a  third  party  contributed  to  the  injury. 
Railway  Co.  v.  Callaghan,  la  U.  S.  App.  541,  56  Fed.  988,  6  C.  C  A. 
205 ;  Railway  Co.  v.  Sutton,  27  U.  S.  App.  310,  312,  63  Fed.  394,  395. 
XX  C.  C.  A.  251-253;  Railway  Co.  v.  Chambers,  68  Fed.  148,  153, 15 
C.  C.  A.  327,  332;  Railway  Co.  v.  Needham,  69  Fed.  823,  824,  16 
C.  C.  A.  457,  458 ;  Railroad  Co.  v.  Cummings,  io6  U.  S.  700,  702,  i 
Sup.  Ct.  493,  27  L.  Ed.  266;  Harriman  v.  Railway  Co.,  45  Ohio  St 
II,  32,  13  N.  E.  451,  4  Am.  St.  Rep.  507;  Lane  v.  Atlantic  Works, 
III  Mass.  136;  Griffin  v.  Railroad  Co.,  Mass.  143.  i45»  19  N.  £. 
166,  I  L.  R.  A.  698,  12  Am.  St  Rep.  526;  Cayzer  v.  Taylor,  10  Gray, 
274,  69  Am.  Dec.  317;  Elmer  v.  Locke,  135  Mass.  575;  Booth  v. 
Raih*oad  Co.,  73  N.  Y.  38,  29  Am.  Rep.  97;  Cone  v.  Railroad  Co., 
81  N.  y.  206,  37  Am.  Rep.  491. 

Nor  does  the  absence  of  brakes  from  this  engine  fall  without  the 
legal  definition  of  the  proximate  cause  of  the  injury  which  the  plain- 
tiff suffered.  An  injury  that  is  the  natural  and  probable  consequence 
of  an  act  of  negligei^  is  actionable,  while  one  that  could  not  have 
been  foreseen  nor  reasonably  anticipated  as  the  probable  result  of 
such  an  act  cannot  be  made  the  basis  of  an  action  for  damages.  The 
purpose  of  brakes  upon  engines  and  cars  is  to  quickly  arrest  thor 
speedy  motion,  and  to  prevent  collisions  and  accidents.  The  natural 
and  probable  consequences  of  their  absence  from  machines  as  power- 
ful and  as  rapid  in  their  movements  as  locomotive  engines  are  the 
collisions  and  accidents  which  it  is  the  purpose  of  their  use  to  avoid 
From  the  failure  to  provide  this  engine  with  proper  brakes  to  arrest 
its  motion,  the  accident  and  injury  which  resulted,  or  others  of  like 
character,  might  well  have  been  anticipated  as  probable  consequences; 
and  the  evidence  in  the  record  is  ample  to  sustain  the  finding  of  the 
jury  that  the  injury  to  the  plaintiff  was  caused  by  that  absence.  The 
very  fact  that  it  is  the  common — ^the  almost  universal — practice  to 
provide  locomotive  engines  with  brakes  for  the  purpose  of  controlling 
their  movements,  and  preventing  accidents  and  cc^isions,  is  very  per- 
suasive, if  not  conclusive,  evidence  that  such  disasters  may  be  reason- 
ably anticipated  as  and  are  the  probable  consequences  of  their  ab- 
sence. Railway  Co.  v.  Elliott,  55  Fed.  949,  5  C.  C.  A.  347,  20  L. 
R.  A.  582 ;  Railway  Co.  v.  Kellogg,  94  U.  ^  469.  475.  24  L.  Ed.  256. 

It  is  assigned  as  error  that  the  court  instructed  the  jury  that  die 
failure  of  the  company  to  provide  this  engine  with  brakes  was  action- 
able negligence,  for  which  the  defendant  was  liable.  But  this  speci- 
fication is  untenable.  Actionable  negligence  in  this  case  was  the 
failure  of  the  railroad  company  to  exercise  reasonable  care  to  pro- 
vide a  reasonably  safe  engine  for  operation  upon  this  railroad.  The 
plaintiff  testified  that  he  had  never  worked  upon  an  engine  before 
which  was  not  provided  with  a  brake,  althou^  he  had  been  in  the 
employment  of  railroad  companies  for  some  years.  The  knowledge 
that  it  is  the  usual  practice  to  provide  road  engines  with  biakes  to 
control  and  arrest  their  motion  is  so  common  and  general  that  courts 
cannot  assume  to  be  ignorant  of  it.   Courts  take  judicial  notice  of 
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business  customs  and  practices  which  form  a  part  of  the  common 
knowledge  of  the  people  of  the  country.  Brown  v.  Piper,  91  U.  S, 
37,  42,  23  I*.  Ed.  200;  I  Greenl.  Ev.  11.  There  may  be,  and  prob- 
ably are,  circumstances  under  which  the  absence  of  a  brake  from  an 
operating  engine  would  not  constitute  a  want  of  reasonable  care  to 
provide  a  reasonably  safe  locomotive  for  the  purpose  to  which  its  use 
IS  applied.  This  might  be  true  of  an  engine  employed  in  a  yard  for 
switching  purposes.  It  might  be  true  under  many  circumstances 
which  could  be  shown  by  evidence.  But  in  the  case  at  bar  the  de- 
fective engine  was  a  road  engine,  employed  in  the  usual  service  of 
moving  loaded  trains  along  the  railroad.  There  was  no  evidence 
of  any  circumstances  tending  to  excuse  the  failure  to  supfdy  it  with 
the  (binary  appliances  used  to  control  the  movements  of  such  en- 
gines. This,  then,  wa»- the  case  presented  to  the  court  below:  Rail- 
road companies  ordinarily  provide  their  road  ei^^es'  with  brakes. 
The  exercise  of  ordinary  and  reasonable  care  induces  carriers  to  equip 
their  road  engines  in  this  way.  The  purpose  of  the  exercise  of  this 
care  is  to  prevent  accidents  and  collisions.  Such  accidents  and  col- 
lisions  are  the  natural  and  i»-obable  consequences  of  a  failure  to  ex* 
ercise  this  care.  The  conclusion  was  inevitable  that  the  failure  to 
|»ovide  this  road  engine  with  brakes,  in  the  absence  of  anjr  evidence 
excusing  it,  was  a  failure  to  exercise  ordinary  care  to  provide  a  rea- 
sonably safe  engine  for  operation  upon  this  railroad.  And  the  chai^ 
of  the  court  that  the  defendant  was  liable  for  any  injury  which  resulted 
from  the  failure  to  provide  the  brakes  is  sustained  by  the  evidence, 
the  law,  and  the  reason  of  the  case. 

It  is  assigned  as  error  that  the  court  refused  to  instruct  the  jury 
that  a  servant  is  bound  to  take  reasonable  care  and  make  reasonable 
effort  to  discover  any  dangers  and  defects  in  the  place  and  machinery 
in  which  and  with  which  he  is  to  work ;  that,  the  greater  the  risk 
which  attends  the  work  to  be  done  and  the  machinery  to  be  used, 
the  more  imperative  is  the  obligation  resting  upon  him ;  and  that 
if  the  plaintiff  could,  by  using  ordinary  care  and  diligence,  have  in- 
formed himself  of  the  condition  of  the  engine,  as  to  brakes,  and  if 
he  failed  to  do  so,  and  an  ordinarily  prudent  man,  under  like  circum- 
stances, would  have  done  so,  his  failure  to  take  such  precautions  was 
negligence,  and  would  bar  his  recovery  in  the  case.  The  rules  which 
measured  the  respective  liabilities  of  the  i^aintiil  and  the  defendant 
in  this  case  have  been  stated  at  the  opening  of  this  opinion.  So 
far  as  this  requested  instruction  conforms  to  those  rules,  it  was  given 
in  the  general  charge  of  the  court ;  and,  so  far  as  it  does  not  conform 
to  them,  it  was  erroneous,  and  should  not  have  been  given.  The 
court  charged  the  jury  that  if  the  engine  was  without  brakes,  and  this 
fact  was  unknown  to  the  plaintiff,  "and  could  not  have  been  known 
to  him  by  the  exercise  of  reasonable  diligence,  under  the  circumstan- 
ces of  the  case  as  shown  by  the  evidence,"  the  company  might  be 
liable;  and,  when  the  entire  charge  is  carefully  read,  nothing  incon- 
sistent with  this  declaration  can  be  found  in  it.  There  was  no  error 
in  the  refusal  of  the  court  to  give  the  requests  under  considera- 
tion, in  view  of  the  general  charge,  which  presented  to  the  jury  all 
the  sound  propositions  of  law  stated  therein. 
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Another  specification  of  error  is  that  the  court  refused  to  instruct 
the  jury  that  if  the  platntifl  vas  guilty  of  negUgence  in  riding  on  an 
engine  backing  with  the  tenaer  foremost  in  ^e  dark,  without  a  light 
upon  tht  forward  end  of  the  tender,  he  could  not. recover.  But  there 
was  no  error  in  this  refusal.  The  plaintiff  could  not  recover  for  the 
negligence  of  the  company  in  running  this  engine  backward  in  the 
night  without  a  light  upon  the  forward  end  of  the  tender,  because 
the  plaintiff  was  aware  of  this  negligence,  and  assumed  the  risk  of  it. 
But  he  did  not  know  that  the  engine  upon  which  he  was  riding  was 
not  provided  with  brakes.  The  exercise  of  ordinary  care  by  the  de- 
fendant would  have  equipped  it  with  these  appliances.  He  had  the 
right  to  assume  that  the  defendant  had  exercised  this  care.  He  did 
undoubtedly  indulge  in  that  assumption.  The  jury  have  found  that 
the  absence  of  the  brakes  was  not  an  obvious  defect, — not  a  defect 
which  a  person  of  ordinary  prudence,  exercising  reasonable  care, 
would  have  discovered  under  the  circumstances  of  this  case.  As  he 
was  ignorant  of  the  absence  of  the  brakes,  he  did  not  assume  the  risk 
of  that  absence;  and  his  assumption  of  the  risk  of  riding  upon  an 
engine  and  tender  in  the  night,  with  a  headlight  upon  its  forward  end, 
was  not  an  assumption  of  the  risk  of  operating  this  engine  without 
brakes.  His  negligence  regarding,  or  his  assumption  oi^  the  former 
risks,  was  neither  such  contributory  negligence  regarding,  nor  such 
an  assumption  of,  the  latter  risk,  as  bars  him  from  a  recovery  for  the 
negligence  of  the  defendant  producing  it.  A  servant  may  not  assume 
a  risk,  or  be  guilty  of  contributory  negligence  in  exposing  himself 
to  a  risk,  of  which  he  is  ignorant,  and  of  which  an  ordinarily  prudent 
person  would  not  have  been  aware  by  the  exercise  of  ordinary  care 
and  diligence.  Manufacturing  Co.  v.  Erickson,  55  Fed.  943,  948, 949, 
5  C.  C.  A.  341,  346:  O'Neill  v.  RaUway  Co.  (Neb.)  86  N.  W.  1098; 
Railway  Co.  v.  Keegan,  87  Fed.  849,  852,  31  C.  C.  A.  255,  258. 

Counsel  for  the  defendant  also  complain  that,  when  the  jtny  were 
sent  to  inspect  the  engjine,  the  court  instructed  them  to  "go  inside,  and 
try  to  put  themselves  only  in  the  same  place  that  the  fireman  would 
naturally  occupy,  and  then,  occupying  that  place,  to  determine  whether 
the  wheels  of  the  engine  on  which  the  brakes  would  be  could  be  seen 
from  there,  without  looking  for  them,  while  a  man  was  employed  for 
several  hours  doing  vork  on  the  engine  as  a  fireman ;  that  is  to  say, 
whether  he  could  easily  see  them  by  just  keeping  his  eyes  open."  If 
this  excerpt  from  the  instructions  of  the  court  had  been  all  that  was 
said  to  the  jury  on  this  subject,  it  might  have  been  erroneous.  But  it 
was  followed  with  the  direction  that  "a  man  cannot  shut  his  eyes,  and 
ta.y  he  don't  want  to  see  anything  which  a  reasonable  man  could  not 
help  but  see  if  he  kept  his  eyes  open,"  and  that  "if  the  fact  that  there 
were  not  any  brake  shoes  on  that  engine  was  obvious  to  any  reason- 
ably prudent  man  who  runs  on  it  as  a  fireman  for  several  hours,  as 
the  evidence  shows  that  this  plaintiff  did  for  six  hours,  from  Hulbert 
to  Brinkley,  before  he  went  back  again  before  the  accident  happened, 
that  is  perfectly  obvious  to  a  man  ^o  is  fireman  and  traveling  for  six 
hours  without  hunting  for  it,  then  the  court  will  tell  you  that  he  had 
knowledge  of,  and  ought  to  have  known  of,  it,  and  he  is  chargeable 
with  it  as  if  he  had  known  it,"  and  that  "if  in  getting  off  and  on  and 
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workmg  and  firing  for  six  hours  a&  any  reasonably  prudent  person 
would  have  noticed  it,  then  you  are  to  consider  that  fact.  If,  on  the 
other  hand,  a  man  could  not  have  noticed  it,  who  was  a  fireman,  by 
getting  on  and  off,  and  then  attending  to  his  duty  and  business,  as  the 
evideiue  shows  plaintiff  is,  you  may  r«u:h  another  conclusion."  Ex- 
cerpts from  a  charge  cannot  be  wrested  from  their  connection  and 
relation,  and  fairly  criticised.  The  entire  cliarge  upon  a  given  sub- 
ject must  be  taken  together,  and  if,  when  so  read,  it  confonns  to  the 
law,  no  just  objection  to  it  can  be  urged.  When  the  instruction  of 
the  court  upon  the  duty  of  the  jury  in  inspecting  this  engine  is  so 
read,  it  will  be  found  to  be  in  accordance  with  the  established  rules 
of  law  which  control  this  case,  and  which  are  stated  in  the  opening 
of  this  opinion.  There  was  no  error  in  the  instruction  of  the  court 
upon  this  subject. 

It  is  assigned  as  error  that  the  court  repeatedly  instructed  the  jtuy 
that  it  was  the  duty  of  the  company  to  furnish  its  servants  with  rea- 
sonably safe  machinery  and  a  reasonably  safe  working  place.  This 
instruction  was  a  patent  and  unquestionable  error.  It  has  been  so  de- 
clared by  this  court  repeatedly,  from  Railway  Co.  v.  Jarvi,  3  C.  C. 
A.-  433»  435.  43^,  53  Fed.  65,  67,  68,  decided  in  1892,  through  Gowen 
V  Harley,  6  C.  C.  A.  190,  197,  56  Fed.  973,  980,  Railway  Co.  v. 
Linney,  7  C  C.  A.  656,  660,  59  Fed.  45,  48,  Railway  Co.  v.  Needham, 
69  Fed.  823, 82^,  16  C.  C.  A.  457, 459,  to  and  including  Lesser  Cotton 
Co.  V.  St.  Xouis,  I.  M.  &  S.  Ry,  Co.,  114  Fed.  133,  decided  in  1902. 
The  limit  of  the  duty  of  the  master  to  the  servant  in  the  matter  of  place 
of  service,  of  machinery,  and  of  appliances,  is  to  exercise  ordinary  care 
to  furnish  him  with  a  reasonably  safe  place  and  reasonably  safe  appli- 
ances, and  to  use  ordinary  care  to  keep  the  place  and  the  appliances 
in  a  reasonably  safe  condition.  Moreover,  the  presumption  is  that 
error  produces  prejudice.'  It  is  only  when  it  appears  so  clear  as  to  be 
beyond  doubt  that  the  error  challenged  did  not  prejudice,  and  could 
not  have  prejudiced,  the  complaining  party,  that  the  rule  that  error 
without  prejudice  is  no  ground  for  reversal  is  applicable.  Association 
V.  Shryock,  20  C.  C.  A.  3,  11,  73  Fed.  774,  781;  Railway  Co.  v. 
McClurg,  8  C.  C.  A.  322,  325.  326,  59  Fed.  860,  863;  Deery  v.  Crav, 
5  Wall.  795,  807,  808,  18  L.  Ed.  653;  Smiths  v.  Shoemaker,  17  Wail. 
630,  639,  21  L.  Ed.  717;  Moores  v.  Bank,  104  U.  S.  625,  630,  26  L. 
Ed.  870;  Gilmer  v.  Higley,  110  U.  S.  47,  50,  3  Sup.  Ct.  471,  28  h.  Ed. 
62;  Railroad  Co.  v.  O'Brien,  iig  U.  S.  99,  T03,  7  Sup.  Ct.  118, 172,  30 
Ed.  299;  Mexia  v.  Oliver,  148  U.  S.  664,  673, 13  Sup.  Ct.  754,  37  L. 
Ed.  602;  Raih-oad  Co.  v.  O'Reilly,  158  U.  S,  334,  337, 15  Pup.  Ct.  830, 
39  L.  Ed.  1006;  Peck  v.  Heurich,  107  U.  S.  624,  629,  17  Sup.  Ct.  927, 
42  L.  Ed.  302.  But  in  the  case  at  bar  the  record  makes  it  clear  beyond 
all  doubt  that  this  error  did  not  prejudice,  and  could  not  have  preju- 
diced, the  railroad  company,  because  no  question  concerning  its  duty 
or  its  n^ligence  was  left  to  the  jury  to  consider  by  the  charge  of  the 
court.  The  railroad  company  conceded  that  there  were  no  brakes 
upon  the  engine.  The  absence  of  brakes  upon  this  road  engine,  in 
the  absence  of  any  evidence  excusing  it,  was  conclusive  evidence,  as 
a  matter  of  law,  of  the  lack  of  ordinary  care  to  provide  reasonably 
safe  machinery  to  operate  this  railroad.  The  court  clearly  and  pos- 
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itively  instructed  the  jury  to  this  effect.  It  instructed  them  that  the 
railroad  company  was  hable  for  any  injury  that  was  caused  by  the 
failure  to  supply  this  engine  with  brakes,  unless  the  plaintiff  knew 
and  assumed  the  risk  of  their  absen«i.  This  left  the  jury  notlung  to 
ccmsider  relative  to  the  care  or  the  negligence  of  the  company,  and 
limited  the  issues  they  were  to  determine  to  the  questions  whether  or 
not  the  absence  of  the  brakes  was  the  proximate  cause  of  the  injury, 
and  whether  or  not  the  plaintiff  knew,  or  ought  to  have  known,  and 
hence  assumed  the  risk,  of  this  absence.  As  there  was  no  question  of 
the  care  or  negligence  of  the  company  submitted  to  the  jury,  it  con- 
clusively appears  beyond  all  doubt  that  the  erroneous  charge  upon 
that  subject  could  not  have  prejudiced  the  defendant,  and  error  with- 
out prejudice  is  no  ground  for  reversal. 

There  are  other  specifications  of  error  which  have  not  been  redted 
in  detail.  They  have  all  been  carefully  considered.  So  far  as  they 
present  any  debatable  question,  th^  have  been  disposed  of  by  the 
rules  and  principles  to  which  we  have  adverted,  and  the  discussion  in 
which  we  have  already  indulged.  Suffice  it  to  say  that  a  patient  and 
painstaking  review  of  all  the  evidence,  of  the  charge  of  the  court,  and 
of  all  the  assignments  of  error,  has  led  us  to  the  conclusion  that  this 
case  was  fairly  and  impartially  tried,  and  that  the  rulings  and  chaige 
of  the  coitrt  were  free  from  prejudicial  error.  The  judgment  below 
must  therefore  be  af!irmed,  and  it  is  so  ordered. 

THAYER,  Circuit  Judge.  I  concur  in  the  order  af&rming  the 
judgment  below  for  the  reasons  stated  in  the  foregoing  opinion,  but  I 
would  not  be  understood  as  concurring  in  the  broad  statement,  which 
the  opinion  contains,  that  a  servant  "asstunes  the  risks  and  dangers  of 
all  *  *  *  defects  [in  machinery  and  ^ipliances]  of  which  he  has 
knowledge,  and  of  which  he  would  have  had,  knowledge  by  the  exer- 
cise of  ordinary  care  and  diligence."  Nor  do  I  think  that  such  a  broad 
statement  of  the  law  is  necessary  to  a  correct  decision  of  the  case.  It 
is  well  settled  that  a  servant  who  uses  machinery,  tools,  or  appliances 
known  to  be  defective,  but.  in  pursuance  of  a  promise  by  the  master 
that  they  will  be  repaired,  does  not  assume  the  risk  of  injury,  but  may 
recover  if  htut,  excepting  where  the  risk  of  injury  is  so  imminent  that 
a  prudent  person  would  not  have  used  them  at  all.  And  I  conceive 
that  there  may  be  other  exceptions  to  the  rule.  Houeh  v.  Railway 
Co..  loo  U.  S.  213,  225,  25  h.  Ed.  612,  and  cases  citea;  Mining  Co. 
V.  Fullerton,  16  C.  C.  A.  545,  549,  69  Fed.  923.  See,  also.  Southern 
Pac  Co.  V.  Yeargin,  48  C.  C.  A.  497.  109  Fed.  436,  441. 

CALDWELL,  Circuit  Judge,  joins  in  the  views  expressed  in  this 
concurrence. 
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Master  aud  BBRTAirr—NROT.ir.^NCR— States  hat  Rkoulatk  LrADiLirv  vor. 
Tbe  states  hare  the  right  to  reflate  within  reasonable  limits  tbe  re- 
lations between  employera  and  employes  within  their  borders,  and 
fix  by  legislative  enactments  tbe  liabilities  of  the  former  for  the  acta 
and  negligence  of  the  latter. 
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S-  Nmliqmkob  or  Sdpbriob  Sbbtaitts—Lubilttt  totdbr  Utah  Statutb. 

Secttou  1842  and  1848  of  the  Bevlsed  StHtotu  of  Dtab  make  all 
serrantB  amployed  in  the  senrlce  of  a  master  doloK  buslDcss  In  tiiat 
state,  who  are  Intrusted  by  him  with  anthwlty  to  command  his  other 
serrants,  or  with  the  antfaorlty  to  Alnct  another  of  his  aerrants  In  tiie 
discharge  of  hla  dntles.  vice  principals  of  their  mastw,  and  charge  him 
with  liability  for  their  negligence  whether  It  was  committed  in  the  dis- 
charge of  the  positive  duties  of  the  master  or  in  the  performance  of  the 
primary  duties  of  the  serrants. 

t.  Samb— Acts  bot  Done  while  £xercisi?(o  8rPEitiNTENDBNCB. 

Those  sections  make  the  master  liable  for  the  negligence  of  superior 
servants  committed  In  the  discharge  of  their  dntles  as  employte,  wheth» 
the  negligence  was  committed  white  they  were  uerdslnf  tbelr  an- 
thority  to  command  or  superintend  others  or  not 

4  SviDBHOB— WBrnvfls. 

A  writing  which  contains  competent  evldenca  upon  a  material  Issue 
camiot  be  lawfully  rejected  because  it  also  contains  evidence  vrtilcb  la 
lnc<Hnpetent  and  Irrelevant 

S.  Act  of  God  Esccbino  pKRKonMAHCB  op  Dott. 

Nothing  less  than  snch  a  fortuitous  gathering  of  circumstances  as  pre- 
vents the  performance  of  a  duty,  and  such  as  could  not  have  been  fore- 
seen  by  the  exercise  of  reasonable  prudence,  or  overcome  by  the  exercise 
of  reasonable  care  and  diligence,  constitutes  an  act  of  God  which  will 
excuse  the  discharge  of  a  duty. 

(Syllabus  by  the  Court) 

1  -  la  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Utah. 

^.  Thomas  T.  Fauntleroy  (Cornelius  H.  Fauntleroy,  on  the  brief),  for 

plaintiff  in  error. 

W.  L.  Maginnis  (A.  J.  Weber,  on  the  brief),  for  defendant  in  errof. 

%  Before  CALDWELL.  SANBORN,  and  THAYER,  Ciretift 
i  Judges. 

SANBORN,  Circuit  Judge.  Between  i  and  2  o'clock  on  the  dark 
and  fog^  morning  of  December  20,  1899,  the  second  section  of  a 
passenger  train  of  the  Southern  Pacific  Company,  upon  which  H.  A. 
Schoer  was  a  fireman,  ran  into  the  rear  oi  the  first  section  near  the 

''[\.  >^rd  limits  of  the  company  at  Terrace,  in  the  state  of  Utah,  threw 
this  fireman  against  the  boiler  of  the  engine,  and  fastened  him  there 
under  a  mass  of  coal  which  was  thrown  from  the  tender  by  the  shock 
c_    of  the  collision,  until  he  was  so  scalded  by  steam  that  escaped  on 

^rl'-  account  of  the  breaking  of  the  water  gauge  that  he  died.  C.  Schoer, 
the  administrator  of  his  estate,  brought  an  action  against  this  company 
'  for  alleged  negligence  causing  his  death,  and  obtained  a  verdict 
and  judgment  which  this  writ  of  error  has  been  sued  out  to  review. 

The  main  complaint  of  the  company  is  that  the  court  below  char- 
ged the  jury  that  under  the  statutes  of  the  state  of  Utah  the  engineer 
of  the  locomotive  on  which  the  deceased  was  a  fireman  was  the  repre- 
sentative of  the  company,  and  that  his  negligence,  if  any,  in  following 
the  first  section  of  the  train  too  closely,  and  in  running  his  engine  too 
rapidly  as  he  approached  the  yard  limits  at  Terrace  at  the  time  of  the 
collisitm,  was  the  negligence  of  the  company.  The  sections  of  the  stat- 
ute  of  Utah  which  induced  this  instruclion  are; 

>  Iti^^       "1342.  All  persons  engaged  In  the  service  of  any  person,  firm  <x  corpora- 

firi^M  tion.  foreign  or  domestic,  doing  business  in  this  stote,  who  are  intrusted  by 
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sucb  person,  firm,  or  corporation  ae  employer  with  the  ftatborlty  of  snpoio- 
tendmce,  control,  or  command  of  other  persons  In  the  employ  or  service  of 
Buch  employer,  or  with  the  authority  to  direct  any  other  wnployee  In  the  pe^ 
formance  of  any  duties  of  such  employee^  ore  Tlce-prlnclpals  ot  Biudi  empl^rer 
and  are  not  fellow  servants. 

"1348.  All  persons  who  are  engaged  In  flie  serrice  ot  facta  empk^er,  and 
who.  while  so  engaged,  are  in  the  same  grade  of  serrice  and  are  working 
together  at  the  same  time  and  place  and  to  a  common  purpose,  nelthw  ol 
such  persons  being  Intmsted  by  such  employer  with  any  snpointendeiiee  or 
control  over  his  fellow  employees,  are  fellow  servants  with  each  othw;  pro- 
vided, that  Dotklng  herein  contained  shall  be  so  construed  as  to  make  the 
employees  of  such  employer  fellow  srarants  with  other  employees  engaged  In 
any  other  department  of  service  of  such  employer.  Employees  who  do  not 
come  within  the  provisions  of  this  section  shall  not  be  oonsVdeTcd  fellov 
sorvants." 

Ber.  St  Utah,  189& 

It  is  not  denied  that  the  engineer  in  charge  of  the  engine  upon 
which  the  deceased  was  employed  at  the  time  of  his  death  was  in- 
trusted by  the  company  with  authority  to  superintend  and  dir^t  him 
in  the  performance  of  his  duties,  but  it  is  contended  that  this  mastv 
was  not  responsible  for  his  negligence,  because  the  negligence  which 
caused  the  injury  was  committed  while  this  engineer  was  discharging 
the  primary  duty  of  a  servant,  and  was  not  engaged  in  performing  one 
of  the  positive  duties  of  the  master,  and  because  this  negligence  was 
committed  while  he  was  not  exercising  his  authority  to  superintend 
the  action  of  the  fireman  or  to  direct  hun  in  the  penormance  of  any 
of  his  duties. 

The  argument  m  support  of  the  first  contention  is:  Under  the 
general  law  tlie  master  was  not  liable  for  the  negligence  of  this  en- 
gineer, because  he  was  discharging  one  of  the  primary  duties  of  the 
servant,  and  was  not  performing  one  of  the  positive  duties  of  the 
master,  when  he  committed  the  fatal  acts  of  negligence.  The  pur- 
pose and  effect  of  the  sections  of  the  statute  of  Utah  which  have 
been  cited  were  not  to  change  or  to  extend  the  liabilities  of  masters 
for  the  negligence  of  their  servants,  but  their  sole  object  and  effect 
were  to  give  an  authoritative  legislative  definition  of  the  terms  "vice 
principal"  and  "fellow  servant,  and  to  leave  the  liabilities  of  the 
masters  for  the  acts  of  their  servants  as  they  were  before  these  sec- 
tions were  enacted.  Therefore,  since  the  Southern  Pacific  Company 
would  not  have  been  liable  for  the  negligence  of  this  engineer  under 
the  general  law,  it  is  not  liable  for  it  under  this  statute.  The  truth 
of  the  major  premise  of  this  syllogism  is  conceded.  In  the  absence 
of  a  statute  the  liability  of  a  master  for  the  negligence  of  his  serv- 
ant is  a  question  of  general  law,  upon  which  the  decisions  of  the 
state  courts  are  not  controlling  upon  the  federal  judiciary,  and,  un- 
less the  negligent  servant  is  the  general  manager  or  general  superin- 
tendent of  the  business  of  the  master,  it  is  not  hts  grade,  rank,  or  au- 
thority over  other  employes,  but  it  is  the  nature  of  the  duty  he  is 
discharging  when  he  is  guilty  of  the  negligence,  that  determines 
whether  he  is  a  vice  principal  or  a  fellow  servant,  and  when  the  mas- 
ter is  liable  or  is  exempt  from  liability  for  the  injury  caused  by  his 
carelessness.  If  he  is  discharging  one  of  the  absolute  duties  of  the 
master,  the  latter  is  liable  for  his  acts  and  for  his  negligence.  But, 
if  he  is  discharging  one  of  the  primary  duties  of  the  servants,  his 
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employer  is  exempt  from  liability.  Railroad  Co.  v.  Baugh,  149  U. 
S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772;  Railroad  Co.  v.  Conroy,  175 
U.  S.  333,  327,  20  Sup.  Ct.  85,  44  h.  Ed.  181 ;  City  of  Minneapolis 
V.  Lundin,  $8  Fed.  525,  527.  7  C  C.  A.  344;  Coal  Co.  v.  John- 
son, 5$  Fed.  810, 6  C.  C.  A.  148.  The  construction  and  maintenance 
of  a  railroad  is  the  business  of  the  master.  Its  operation  is  the  busi- 
ness of  his  servants.  The  failure  to  exercise  reasonable  care  in  con- 
struction and  maintenance  is  the  negligence  of  the  master.  The  fail- 
ure to  exercise  such  care  in  the  operation  of  a  railroad  is  the  negli- 
gence of  the  servant  for  which  the  master  is  not  liable.  The  alleged 
negligence  of  the  engineer  of  the  second  section  of  this  train  in  run- 
ning his  engine  too  dose  to  the  preceding  section,  and  too  rapidly  as 
he  approached  the  yard  limits  at  Terrace,  was  neglig^ence  in  the  opera- 
tion of  the  railroad,  for  which  the  Southern  Paafic  Company  was 
not  liable,  in  the  absence  of  a  statute  which  changed  the  rules  and 
principles  of  the  general  hiw.  Railroad  Co.  v.  Needham,  63  Fed.  107, 
109,  II  C.  C.  A.  56,  58,  25  L.  R.  A.  833;  Railroad  Co.  v.  Mase's 
Adm'x,  63  Fed.  114,  115,  11  C.  C.  A.  63;  Brady  v.  Railway  Co.  (C. 
C.  A.)  114  Fed.  100.  These  principles  and  authorities  amply  sustain 
the  first  propositiqn  of  counsel  for  tiie  plaintiff  in  error. 

But  the  correctness  of  the  second  premise  of  their  syllogism  is 
not  so  obvious.  A  vice  principal  is  the  representative  of  the  master, 
for  whose  acts  and  negligence  the  master  is  responsible.  City  of 
MiimeapoUs  v.  Lundin,  58  Fed.  525,  527,  7  C.  C.  A.  344.  The  rule 
that  the  master  is  liable  for  the  negligence  committed  by  a  servant 
while  he  is  discharging  one  of  the  positive  duties  of  the  master,  and 
that  he  is  not  liable  for  his  negligence  when  he  is  performing  one 
of  the  primary  duties  of  a  servant,  was  not  adopted  to  measure  the 
liability  of  the  master  for  the  acts  of  a  vice  {M*incipaU  It  was  estab- 
lished to  determine  who  were  and  who  were  not  vice  principals.  The 
master  has  been  invariably  held  liable  by  all  the  courts  for  the  acts 
and  for  the  negligence  01  his  vice  principals.  The  question  upon 
which  they  have  disagreed — ^the  question  which  has  occasioned  de- 
bate— has  been  who  were  vice  principals.  Under  the  general  law  in 
the  federal  courts  and  in  many  of  the  state  courts  that  question  has 
been  answered  by  the  rule  which  has  already  been  stated,  based  upon 
the  nature  of  the  duty  the  servant  was  discharging  when  the  negli- 
"^ence  was  committed.  In  this  condition  of  the  law  and  of  the  deci- 
-"ions  the  legislature  of  the  state  of  Utah  enacted  the  statute  which  has 
been  quoted.  It  declares  that  employes  who  are  intrusted  by  their 
employers  with  the  authority  to  superintend  other  employes  of  the 
same  master,  or  with  the  authority  to  direct  any  other  employe  in  the 
discharge  of  any  of  his  duties,  are  vice  principals  of  such  employer. 
This  declaration  is  a  plain  departure  from  the  general  rule  of  law 
which  we  have  been  considering;  an  unequivood  declaration  that 
servants  who  have  the  authority  to  direct  and  superintend  other 
servants  are  vice  principals  of  their  masters,  whether  they  are  en- 
gaged in  discharging  the  duties  of  their  employers  or  the  duties  of 
their  servants.  There  is  no  ambiguity  in  the  terms,  no  uncertainty 
in  the  meaning  of  this  statute,  and  no  possible  doubt  of  the  pur- 
pose of  the  legislature  in  macting  it:   It  is  too  positive  to  be  dis- 
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regarded,  too  plain  (or  construction,  and  its  manifest  legal  effect 

cannot  be  ignored.  To  sustain  the  position  of  counsel  for  the  plain- 
tiff in  error  that  this  clear  and  authoritative  declaration  of  the  re- 
lation of  superior  servants  to  their  masters  in  the  state  of  Utah 
did  not  modify  or  extend  the  liability  of  the  master  beyond  thai 
fixed  by  the  general  law  would  be  to  defeat  the  manifest  object 
of  the  legislature  in  passing  this  act,  and  to  arbitrarily  strike  down 
a  law  which  that  body  had  the  undoubted  right  to  enact  and  to 
enforce ;  for  the  unquestioned  rule  is  that  the  states  have  the  right 
to  regulate  within  reasonable  limits  the  relations  between  employers 
and  employ^  within  their  borders,  and  to  fix  by  legislative  enact- 
ments the  liabilities  of  the  former  for  the  acts  and  the  negligence 
of  the  latter.  Railroad  Co.  v.  Baugh.  149  U.  S.  368,  378,  13  Sup. 
Ct.  914,  37  L.  Ed.  772;  Railroad  Co.  v.  Hogan,  63  Fed.  102,  105. 
II  C.  C.  A.  51.  Our  conclusion  is  that  sections  1342  and  1343  of 
the  Revised  Statutes  of  Utah  of  1898  make  all  servants  employed 
in  the  service  of  a  master  doing  business  in  that  state,  who  are  in- 
trusted by  him  with  authority  to  command  his  other  servants,  or 
with  the  authority  to  direct  another  of  his  servants  in  the  discharge 
of  his  duties,  vice  principals  of  their  master,  and  charge  him  with 
liability  for  their  negligence,  whether  it  was  committed  in  the  dis- 
charge of  the  positive  duties  of  the  master  or  in  the  performance 
of  the  primary  duties  of  the  servants. 

Another  reason  why  counsel  for  the  plaintiff  in  error  insist  that  the 
Southern  Pacific  Company  is  not  liable  for  the  negligence  of  this  en- 
gineer is  that  when  he  committed  the  acts  of  negligence  charged  he 
was  not  engaged  in  exercising  his  authority  to  superintend  the  fireman, 
or  his  power  to  direct  the  performance  of  any  of  his  duties.  It  is 
earnestly  contended  that  it  is  only  when  the  superior  servant  is  guilty 
of  negligence  while  he  is  actually  engaged  in  exercising  his  authority 
of  superintendence  and  control  over  those  subject  to  his  direction  that 
his  master  is  liable  for  his  negligence  under  the  provisions  of  this 
statute.  In  support  of  this  position  Shaffers  v.  Navigation  Co.,  10 
Q.  B.  Div.  350,  357;  Fitzgerald  v.  Railroad  Co.,  156  Mass.  293,  31 
N.  £.  7;  Brittain  v.  Railway  Co.,  168  Mass.  10,  46  N.  £.  iiz,  and 
Dantzler  v.  Iron  Co.,  lOl  Ala.  309, 14  South.  10,  22  L.  R.  A.  361,  have 
been  cited,  and  these  cases  adopt  and  enforce  the  rule  for  which  coun- 
sel contend.  But  they  enforce  it  because  the  limitation  which  counsel 
seek  to  read  into  the  statute  of  Utah  was  written  into  the  statutes 
these  decisions  were  interpreting  by  the  legislative  bodies  which  en- 
acted them.  The  employers'  liability  act  of  1880  (43  &  44  Vict,  c  42)  § 
I,  subsec.  2,  which  the  opinion  in  the  Shaffers  Case  was  construing, 
charges  the  master  with  liability  for  injuries  caused  "by  reason  of  the 
ne^igence  of  a  person  in  the  service  of  the  defendants  who  had  super- 
intendence intrusted  to  him  whilst  in  the  exercise  of  such  superintend- 
ence."  The  Alabama  and  Massachusetts  statutes  under  which  the 
cases  from  those  states  arose  contain  a  like  limitation.  Dantzler  v. 
Iron  Co.,  loi  Ala.  31B,  14  South.  10,  22  L.  R.  A.  361,  St.  Mass.  1887, 
c  270,  §  I,  subsec.  2.  The  statute  of  Utah  under  which  this  case  arose 
contains  no  such  limitation,  and  no  indication  that  the  legislature  in- 
tended to  adopt  any  such  restriction.   On  the  other  hand,  it  {^nly 
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declares  that  all  perstMis  intrusted  the  master  with  the  atithority 
of  snpermtendence  of  other  persons  in  his  employ  are  vice  principals, 
and  are  not  fellow  servants.  This  is  a  declaration  that  they  are  vice 
principals  not  only  when  they  are  engaged  in  performing  acts  of 
superintendence  and  control,  but  at  all  times  when  the  authority  of 
superintendence  and  control  is  vested  in  them,  and  they  are  engaged 
in  discharging  their  duties  as  servants  of  their  master.  This  statute 
is  so  plain  that  it  cannot  be  lawfully  construed.  To  write  into  it  the 
limitation  suggested  by  counsel  and  found  in  the  laws  of  England,  Ala- 
bama, and  Massachusetts  would  be  to  so  amend  it  as  to  deprive  it 
of  the  greater  portion  of  its  e£Eect,  in  violation  of  its  terms,  and  of  the 
intentioiftof  the  legislature  which  its  words  clearly  disclose.  It  would 
be  judicial  legislation,  which  it  is  not  the  province  of  the  courts  to 
enact. 

In  their  brief  in  reply  counsel  for  the  company  surest  a  third  rea- 
son why,  in  their  opinion,  the  Southern  Pacific  Company  was  not  liable 
for  the  negligence  of  tlus  engineer.  It  -is  that  this  company  pleaded 
in  its  answer  that  the  night  was  so  dark  and  foggy  that  the  proximity 
of  the  first  section  of  the  train  could  not  be  discovered  by  employes 
on  the  engine  of  the  second  section  in  time  to  stop  the  latter.  But,  il 
the  night  was  so  dark  and  fo^y  that  this  engineer  could  not  discover 
the  first  section  in  time  to  stop  his  engine,  reasonable  care  and 
denoe  on  his  part  demanded  that  he  should  either  send  forward  his 
fireman  as  he  approached  the  yard  limits  at  Terrace  to  ascertain  its 
location,  or  should  nm  his  engine  so  slowly  and  carefully  that  he  could 
stop  at  any  moment,  and  could  surely  avoid  a  collision.  The  complaint 
of  the  plaintiff  did  not  estop  him  from  a  recovery  for  the  nedigence  of 
this  engineer  which  the  evidence  at  the  trial  established.  The  result 
is  Uiat  there  was  no  error  in  the  charge  of  the  court  that  the  engineer 
upon  the  second  section  of  this  train  was  the  representative  of  the  com- 
pany, and  that,  if  his  negligence  in  operating  his  engine  caused  the  in- 
jury, the  TOmpany  was  liable  to  the  plaintiff  for  the  damages  that  re- 
sulted. Dryburg  v.  Milling  Co.,  i8  Utah,  410,  412,  55  Pac.  367;  Rail- 
way Co.  v.  Calvert  (Tex.  Civ.  App.)  32  S.  W.  246,  247 ;  Railway  Ca 
V.  McDonald  (Tex.  Civ.  App.)  31  S.  W.  72;  Railway  Co.  v.  Wrenn 
(Tex.  Civ.  App.)  50  S.  W.  210. 

It  is  assigned  as  error  that  the  train  sheet  of  the  railroad  company, 
which  disclosed  the  times  when  the  two  sections  of  the  train  which 
collided  left  the  various  stations  of  T(»na,  Montello,  Tacbma,  Gart- 
ney,  and  Lucin  before  they  arrived  at  Terrace,  and  which  also  disclosed 
the  time  of  the  collision  at  Terrace,  was  admitted  in  evidence  over 
the  objection  of  counsel  for  the  company.  An  examination  of  the  rec- 
ord, however,  discloses  the  fact  that  the  only  objection  to  this  train 
sheet  was  leveled  at  the  entries  thereon  of  the  times  when  the  two  sec- 
tions arrived  at  Terrace.  No  objection  whatever  was  made  to  the  in- 
troduction of  the  train  sheet  for  the  purpose  of  showing  the  movements 
of  the  sections  of  the  train  before  they  reached  Terrace,  or  to  the  train 
sheet  as  a  whole;  and  the  train  sheet  disclosed  the  times  when  the 
sections  left  all  the  stations  mentioned  above  before  they  arrived  at 
Terrace.  It  was  tacitly  conceded  that  for  the  purpose  of  showing 
everything  which  appeared  upon  this  sheet  except  the  time  of  the  ar- 
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rival  of  these  sections  at  Terrace  it  was  admissible  evidence.  Con* 
ceding,  without  deciding,  that  the  entries  Ujpon  the  train  ^et  oi  the 
times  of  the  arrival  of  the  two  sections  at  Terrace  and  of  the  time  of 
the  collision  were  not  ccnnpetent  testimony  of  those  facts,  the  train 
sheet  was  still  admissible,  and  the  objection  of  counsel  was  properly 
overruled.  If  the  train  sheet  contained  any  evidence  competent  and 
material  to  the  issue,  it  could  not  be  lawfully  rejected ;  and  it  was  tac- 
itly conceded  that  the  entries  of  the  times  when  the  sections  of  the 
train  left  the  preceding  stations  were  competent  evidence  of  those 
facts,  for  no  objection  was  made  to  these  entries,  and  no  objection 
was  interposed  to  the  train  sheet  as  a  whole.  Since  a  portion  of  the 
train  sheet  was  competent  evidence,  the  objection  to  its  iniToduction 
could  not  be  sustained,  and  the  proper  remedy  of  counsel  for  the  com- 
pany was  to  request  the  court  to  instruct  the  jury  at  the  time  of  its 
introduction  or  at  the  close  of  the  case  that  it  must  not  be  considered 
as  evidence  of  the  time  of  the  collision,  or  of  the  times  of  the  arrival 
of  the  two  sections  at  Terrace.  No  such  request  was  made  and  there 
was  no  error  in  the  ruling  of  the  court  upon  this  subject. 

The  next  objection  to  the  trial  of  this  case  is  that  the  court  refused 
to  instruct  the  jury  that,  U  the  death- of  the  decease  was  proximately 
caused  by  a  sudden  and  unusual  fog,  and  without  fault  or  negligence 
of  the  defendant,  their  verdict  must  be  for  the  company.  The  court 
clearly  and  emphatically  instructed  the  jiu-y  that  there  could  be  no 
recovery  in  this  case,  and  that  their  verdict  must  be  for  the.  defendant, 
unless  they  were  satisfied  by  a  reasonable  preponderance  of  the  evi- 
dence that  the  death  of  the  fireman  was  caused  by  its  negligence. 
There  was  evidence  at  the  trial  that  the  night  was  dark  and  foggy, 
that  it  was  difficult  to  distinguish  objects  at  any  considerable  distance, 
and  that  the  headlight  of  the  second  section  of  the  train  was  not  per* 
ceived  until  it  was  very  near  to  the  emplosris  upon  the  first  section. 
But  there  was  nothing  in  all  this,  or  in  any  of  the  evidence  in  the  case, 
to  warrant  an  instruction  to  the  jury  that  they  might  find  that  this  cbl- 
lisicHi  was  caused  by  an  act  of  God ;  and  nothing  less  than  an  act  of 
God  would  relieve  the  defendant  from  the  duty  of  exercising  reason- 
able care  in  the  operation  of  these  trains.  The  foundation  of  the 
rule  that  the  act  of  God  excuses  the  failure  to  discharge  a  duty  is  the 
maxim,  "Lex  neminem  cogit  ad  impossibilia."  If,  by  the  use  of  rea- 
sonable care,  prudence,  and  dili^^nce  tmder  the  circumstances  of  a 
particular  dase,  it  is  possible  to  discharge  the  duty,  then  those  circum- 
stances do  not  constitute  a  valid  excuse  for  a  failure  to  perform  it. 
Nothing  less  than  such  a  fortuitous  gathering  of  circumstances  pre- 
venting the  performance  of  a  duty  as  could  not  have  been  foreseen 
or  overcome  by  the  exercise  of  reasonable  prudence,  care,  and  dili- 
gence constitutes  an  act  of  God  which  will  excuse  the  discharge  of  the 
duty.  The  record  discloses  no  such  circumstances.  The  night  was 
dark  and  foggy.  This  condition  of  the  atmosphere  imposed  upon  the 
operators  greater  watchfulness  and  care  to  prevent  coUisions  and  the 
duty  of  driving  thdr  engines  with  less  speed  and  more  caution.  Bat 
there  was  nothing  in  the  ioggy  air  or  in  the  darkness  of  the  night 
which  would  have  fwevented  them  from  safely  operating  their  trains 
if  they  Imd  exercised  a  care,  watchfulness,  and  diligence  proportionate 
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to  the  situation  and  the  circumstances  in  which  th^  were  placed.  In 
other  words,  it  was  not  impossible  to  operate  these  trains  safely  by  the 
use  of  reascHiable  care ;  and  in  this  state  of  the  case  there  was  no  error 
in  the  refusal  of  the  court  to  submit  to  the  jury  the  question  whether 
or  not  the  death  of  the  deceased  was  the  act  of  God.  It  discharged 
its  full  duty  when  it  told  the  jury  that  the  defendant  was  not  liable  for 
his  death  unless  it  appeared  by  a  fair  preponderance  of  the  testimony 
that  the  ddendant  was  guilty  of  negligence  which  caused  it. 

Another  complaint  is  that  the  court  refused  to  instruct  the  jury  that, 
if  there  wa»  ample  time  for  the  flagman  to  go  back  and  warn  the  sec- 
ond section  of  the  train  after  the  first  section  stopped,  and  no  flagman 
went  back  a  sufficient  distance  to  give  that  warning,  and  if  the  failure 
or  neglect  to  do  so  was  the  proximate  cause  of  the  death  of  the  de- 
ceased, the  verdict  of  the  jury  must  be  for  the  defendant.  But  the 
court  instructed  the  jiu"y  in  its  general  charge  that  there  had  been 
some  evidence  introduced  tending  to  show  negligence  on  the  part  of 
the  employes  of  the  first  section  of  the  train,  and  that,  if  there  was  any 
such  negligence,  the  defendant  was  not  in  any  way  liable  for  it,  be- 
cause the  employ^  of  that  section  did  not  represent  the  company,  but 
were  fellow  servants  of  the  deceased.  It  further  instructed  them  that 
the  risk  flowing  from  the  negligence  of  these  servants  was  a  risk 
assumed  by  the  fireman.  This  instruction,  in  view  of  the  evidence  in 
the  case,  sufficiently  presented  to  the  jury  the  principle  of  law  stated 
in  the  request  which  was  refused.  That  principle  was  that,  if  the  prox- 
imate cause  of  the  death  was  the  negligence  of  the  brakeman  on  the 
firet  section  of  the  train,  the  plaintiff  could  not  recover.  A  charge  that 
the  defendant  was  not  liable  if  the  proximate  cause  of  the  death  was 
the  negligence  of  any  of  the  emplpyis  on  the  first  section  of  the  train 
clearly  announced  this  rule,  because  the  brakeman  was  one  of  those 
employes,  and  the  whole  is  greater  than  any  of  its  parts.  Where  a  rule 
or  principle  of  law  is  clearly  declared  by  the  court  in  its  general  charge, 
it  is  not  error  for  it  to  refuse  to  repeat  it  in  the  words  of  counsel. 
Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (C.  C.  A.)  114  Fed. 
133;  Telegraph  Co.  v,  Morris,  105  Fed.  49,  53,  44  C.  C.  A.  350,  353; 
Trumbull  v'.  Erickson,  97  Fed.  891,  38  C.  C.  A.  536;  Railroad  Co.  v. 
Jarvi,  53  Fed.  65,  3  C.  C.  A.  433- 

One  of  the  charges  of  negligence  was  the  failure  to  use  reasonable 
care  to  keep  the  coal  gate  of  the  engine  in  proper  repair,  and  it  is 
assigned  as  error  that  the  court  admitted  the  testimony  of  a  witness 
that  this  gate  was  defective  and  weak  30  days  before  the  accident. 
The  only  ground  for  this  specification  is  that  the  time  named  by  the 
witness  was  too  remote  from  the  date  of  the  accident.  But  it  is  com- 
petent to  prove  defects  in  tools  and  machinery  for  a  reasonable  time 
before  the  accident  which  those  defects  are  charged  with  inducing, 
and  it  cannot  be  said  that  30  days  is  an  unreasonable  time  within 
which  to  permit  such  testimony  to  range.  There  is  at  least  a  reason- 
able probability,  in  the  absence  of  other  evidence,  that  a  defect  ex- 
isting 30  days  before  an  accident  was  not  remedied  before  the  casualty 
occurred.   There  was  no  error  in  the  admission  of  this  evidence. 

'Finally,  it  is  contended  that  the  court  erred  because  it  permitted  one 
witness  to  testify  that  a  rule  of  the  company  which  required  trains  to 
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keep  10  minutes  apart  did  not  apply  to  any  train  in  particular,  and 
permitted  another  to  state  that  the  conductor  upon  the  first  section  of 
this  train  had  "full  charge  of  the  running  of  the  train  over  all  the 
employ^  on  the  train."  The  only  grounds  for  these  objections  are 
that  the  rules  are  the  best  evidence  of  their  contents,  and  that  the  tes- 
timony of  the  witness  as  to  the  power  of  the  conductor  was  a  conclu- 
sion of  law.  Conceding  that  the  written  rule  was  the  best  evidence 
of  its  terms,  it  was  competent  for  the  witness  to  testify  whether  or 
not  this  rule  applied  to  all  the  trains  of  the  company  or  only  to  a  por- 
tion thereof,  and  conceding  that  the  statement  of  the  witness  who 
testified  to  the  authority  of  the  conductor  was  a  conclusion  of  law, 
the  admission  of  that  testimony  was  not  prejudicial,  because  the  legal 
presumption  is,  in  the  absence  of  endence,  that  the  conductor  his 
exactly  the  power  which  this  witness  testified  was  vested  in  him  (Rail- 
road Co.  V.  Ross,  112  U.  S.  377,  390,  5  Sup.  Ct.  184,  28  h.  Ed.  78;; 
Railroad  Co.  v.  Baugh,  149  U.  S.  368,  381,  13  Sup.  Ct.  914,  37  L.  Ed. 
772),  and  error  without  prejudice  is  no  ground  for  reversal. 

There  was,  therefore,  no  error  in  these  rulings,  and  the  judgmeitt 
below  must  be  affirmed.    It  is  so  ordered. 


riTKOERALD  v.  FIB8T  NAT.  BANK  OP  RAPID  GITT. 
(Glztmit  Court  of  Appeals.  Eighth  Circuit   Blarcb  2i,  1902D 

No.  1,693. 

1.  CONTRAOTS— TeKMS  HfVE  OhDINAPT  MbANIKG. 

The  legal  preBnmptloD  is  that  the  words  used  In  an  agreement  hare 
their  ordinary  and  customary  meaning. 
S.  Same: — Cokbtruction— Fl'ndamrntai.  Rdlb. 

The  basic  rule  for  the  construction  of  a  contract  Is  to  place  one's  sdt 
In  the  situation  of  ttie  parties  to  the  agreement  when  it  is  made,  and 
then  to  ascertain  and  declare  the  Intmt  with  which  they  used  Ita  tenos 
when  their  minds  met 
8.  Bamr— Pbacticai.  Jntbrphktatioh  Pbrscabitb. 

The  practical  interpretation  givm  to  their  agreements  by  the  parties 
to  tliem  while  they  are  engaged  in  tiielr  performance,  and  before  any 
controversy  has  arisen  concranlng  them,  la  one  of  fbe  best  indications 
of  their  intent 

4  BAMR— CONSTKUCTION. 

Where  A.  was  building  a  railroad  in  two  ways:  (1)  By  the  use  of  bis 
own  employes;  and  i2)  by  the  use  of  contractors,  who  bad  agreed  to 
construct  certain  sections  for  spectfled  prices,— an  a^eement  to  fornisb 
beef  to  the  "men  working  for"  him  Is  not  an  agreem^t  to  CnmlBh  it  to 
hla  contractOTB,  but  is  limited  to  a  contmct  to  fornisb  it  to  hta  emplojb 
or  serrants. 
&  Stated  Accqckt— Estoppbl  bt. 

One  who  delivers,  or  receives  and  accepts  without  objection,  so  ac- 
count stating  the  debits  and  credits  between  him  and  the  other  party 
to  the  acconntli^,  1b  thereby  estopped  from  denying  the  correctness  et 
the  account  thus  stated.  In  the  absence  of  fraud,  mistake,  w  oadne  ad- 
vantagb 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  Sutes  for  the  District 
of  Nebraska. 

On  May  2(t,  1890.  Jobn  Fitzgerald  A.  Bro.  were  engaged  in  constractins 
a  railroad  ^m  Custor         to  Deadwo(»3.  In  South  Dalsota.    They  coo- 
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stmcted  a  portion  of  thla  railroad  tj  maans  ot  worlcmai  whom  tbey  em- 
ptojrad  and  ted  tiiemselTas.  and  otber  porUons  by  the  am  of  Bnbcontracton,- 
who  agread  wia  th^  to  construct  certain  portions  of  die  railroad  for 
tain  prices.  Schleuning  &  Tonng  were  dealers  In  beef  and  other  meats  In 
Bapid  City,  B.  D.  Fitzgerald  &  Bro.  made  a  written  agreement  with  Schleun- 
ing &  Tonng  that  the  latter  (called  In  tlie  contract  the  "party  of  the  Becond 
part")  "agrees  to  furnish  beef  along  the  line  of  the  B.  AM.  Railroad  between 
Custer  City  and  Deadwood,  in  South  Dakota,  during  the  building  of  said 
line,  to  the  men  working  for  the  said  party  of  the  first  part,  for  the  sum  of 
6%  cts.  (six  and  tbree-Quartera)-  per  lb.;  said  beef  to  be  of  the  best  quality, 
and  to  be  furnished  whenever  desired  by  the  boarding  bosses  along  said  line; 
said  part7  of  the  second  part  to  be  paid  on  or  about  the  2Sth  day  of  the 
month  following  that  in  which  the  meat  Is  famished,  leas  eleven  pa*  cent 
(11%)  to  be  retained  by  the  party  of  the  first  part  tor  collection  of  acoonnts 
due  to  party  of  the  second  part  for  beef  furnished  In  accoi-dance  with  this 
contract."  Schleuning  Jk  Tonng  famished  under  this  contract  meat  amonut- 
Ing  In  value  to  the  sum  of  (21,622.74,  and  were  paid  |>21,597.8S.  leaving  a 
balance  of  $25.86.  A  portion  of  this  meat  was  furnished  to  men  working  for 
Fitzgoald  &  Bro.,  and  a  portion  of  it  to  contractors  who  were  folfllllng  their 
agreements  with  Fitzgerald  &  Bro.  to  constmct  certain  portions  of  the  rail- 
road. Monthly  statements  of  the  meat  so  furnished  and  paid  for  were  ren- 
dered to  Pltsgerald  &  Bro.  during  the  progress  of  the  work.  This  work  was 
commenced  In  May,  1S90,  and  was  completed  In  December  of  that  year. 
During  this  lime  Chamberlain  &  Skinner  and  Wade  A  Jones  were  engaged 
In  constructing  certain  portions  of  the  railroad  under  contracts  with  Fitz- 
gerald &  Bro.,  and  Schleuning  &  Toung  furalahed  meat  of  the  value  of  about 
$4,000  to  Chamberlain  &  Skinner,  and  meat  of  the  value  of  about  |7B0  to 
Wade  &  Jones.  This  meat  was  famished  during  all  the  months  between 
June  and  December  81,  1880;  bat  no  monttily  statements  of  It  were  pre- 
sented or  delivered  to  Fitzgerald  &  Bro.  as  ttxe  work  progressed,  although 
Bucb  statements  were  made  and  presented  to  Chamberlain  ft  Skinner  and 
Wade  &  Jones,  respectivdy.  Schleuning  ft  Young  made  Independent  con- 
tracts with  Chamberlain  ft  Sklnnor  and  Wade  ft  Jones  to  furnish  them  meat 
at  a  lower  price  than- that  specified  in  the  contract  with  Fltzg^ald  ft  Bro. 
More  than  tliree  years  after  the  railroad  had  been  completed,  and  on  Joly 
17,  1893,  Schleuning  ft  Young  made  a  statement  of  account  against  Fitzger- 
ald ft  Bro.,  in  which  they  charged  them  with  the  meat  which  they  had 
famished  to  Chamberlain  ft  Skinnw  and  Wade  ft  Jones,  and  assigned  the 
claim  based  upon  this  account  to  the  First  National  Bank  of  Rapid  CHty,  S.  D. 
On  September  12,  1893,  this  bank  brought  an  action  against  John  Fltsgerald 
and  David  Fitzgerald,  the  members  of  the  firm  of  John  Fitzgerald  ft  Bro., 
to  recover  the  ^.36  conceded  to  be  due  upon  the  account  agnlnst  them,  and 
also  to  recover  the  value  of  the  meats  furnished  by  Schleuning  ft  Young  to 
Chamberlain  ft  Skinner  and  Wade  ft  Jones.  The  bank  alleged,  and  Fitz- 
gerald &  Bra  denied,  that  the  defendants  hod  agreed  to  pnrchase  and  pay 
for  the  meats  furnished  to  Chamberlain  &  Skinner  and  Wade  ft  Jones,  and 
that  they  were  furnished  to  them  by  Schleuning  ft  Young  under  the  contract 
of  May  26,  1S80.  None  of  the  meat  In  question  was  ordned,  desired  by,  or 
faml^ed  to  bearding  bosses  along  the  line,  for  neithOT  Chamberlain  ft 
Skinner  nor  Wsde  &  Jones  had  boarding  bosses  on  the  portions  of  the  rail- 
road which  they  constructed.  At  the  trial  the  court  Instmctcd  the  Jury  (t> 
that  by  the  agreement  of  May  28,  1890,  Fitzgerald  &  Bro.  offreed  to  pay 
Schleuning  ft  Toung  for  all  the  meat  they  might  sell  to  subcontractors  who 
under  them  were  constructing  portions  of  the  railroad,  as  well  as  for  the 
meat  which  should  be  furnished  when  desired  by  the  boarding  bosses  to  the 
men  employed  by  Fitzgerald  ft  Bro.  along  tlie  line;  (2)  that  Fitzgerald  & 
Bro.  became  absolutely  liable  to  Schleuning  ft  Young  for  all  beef  furnished 
snbcontractors  under  that  contract,  whether  the  subcontractors  ratified  and 
ccmsented  to  such  an  agreement  and  arrangement  or  not,— and  refused  to 
Instmct  the  Jury  that  the  meats  furnished  to  Chamberlain  &  Skinner  and 
Wade  ft  Jones  were  furnished  under  contracts  with  them,  and  not  under 
the  contract  between  Schleuning  ft  Young  and  Fitzgerald  &  Bro.  tJader 
these  Instmctlons,  which  are  challenged  as  error,  the  jury  returned  a  verdict 
In  farw  of  the  bank,  and  a  Judgment  was  rendered  against  the  defendants 
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for  16,748.07.   During  the  profnaa  of  ttte  Httgatton,  John  FttsseraM  died. 

■nd  Mary  Fitzgerald,  the  admiDlstrstrlx  of  his  estate,  was  sobstituted  for 
him  Id  the  proceedioge.  and  she  Is  oow  the  plaintiff  In  error  In  this  action. 

J.  W.  Deweese  (James  Manahan  and  Frank  E.  Bisliop,  on  the 
brief),  for'  plaintiff  in  error. 

Richard  A.  Jones  (H.  C.  Brome  and  Arthur  H.  Burnett,  on  the 

brief),  for  defendant  in  error. 

Before  CALDWELL.  SANBORN,  and  THAYER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliver- 
ed the  opinion  of  the  court. 

The  question  in  this  case  is  whether  or  not  Fitzgerald  &  Bro.  were 
liable  to  Schleunittg  &  Young  for  the  meats  which  the  latter  fur- 
nished to  the  subcontractors,  Chamberlain  &  Skinner  and  Wade  & 
Jones,  between  Jtme  x,  1890,  and  January  i,  1891,  under  the  contract 
of  May  26,  1890.  Chamberlain  &  Skinner  and  Wade  &  Jones  held 
independent  contracts  with  Fitzgerald  &  Bro.  whereby  they  had 
agfreed  to  build  certain  sections  of  the  railroad  for  specified  prices. 
Schleuning  &  Young  made  independent  contracts  with  each  of  these 
subcontractors  to  furnish  them  meat  at  a  rate  lower  than  that  made 
in  their  contra<^  with  Fitzgerald  &  Bro.,  of  May  26,  1890,  to  the 
end  that  they  might  get  the  meat  without  paying  the  commission 
which  Schleuning  &  Young  agreed  Pitz|^erald  &  Bro.  should  re- 
ceive under  that  contract  for  collecting  their  bills.  The  meat  was  de- 
livered to  these  subcontractors  during  the  months  of  July,  August. 
September,  October,  November,  and  December,  1890;  and  Schleu- 
ning &  Young  sent  them  monthly  statements  of  the  amounts  thus 
delivered,  but  did  not  send  such  statements  of  this  meat  to  Fitzger- 
ald &  Bro.,  although  they  sent  to  the  latter  monthly  statements  of  all 
the  meat  for  which  Fitzgerald  &  Bro.  have  paid,  a  portion  of  which 
was  furnished  to  other  subcontractors. 

The  court  instructed  the  jury  that  the  contract  of  May  26,  1890, 
bound  Fitzgo^ld  &  Bro.  to  pay  for  all  meat  furnished  by  Schleun- 
ing &  Young  under  it  to  subcontractors,  as  well  as  for  that  furnished 
by  them  to  the  men  whom  Fitzgerald  &  Bro.  employed  to  work  for 
them  by  the  day,  and  that  this  absolute  liability  existed,  whether  the 
subcontractors  consented  to  this  agreement  or  not.  But  Fitzgerald 
&  Bro.  were  engaged  in  the  construction  of  this  railroad  in  two  ways, 
— ^by  means  of  men  whom  they  employed,  paid  wages,  and  fed 
through  their  boarding  bosses,  and  by  means  of  subcontractors,  who 
built  certain  sections  of  the  road  for  certain  prices,  and  who  hired 
and  fed  their  own  employes.  The  contract  reads  that  the  party  ot 
the  second  part  [Schleuning  &  Young]  agrees  to  furnish  beef  "to 
the  men  working  for  the  said  party  of  the  first  part  [Fitzgerald  & 
Bro.]  for  the  sum  of  6}i  cts.  (six  and  three-quarters)  per  lb.;  said 
beef  to  be  of  the  best  quality,  and  to  be  furnished  whenever  desired 
by  the  boarding  bosses  along  said  line;  said  party  of  the  second 
part  to  be  paid  on  or  about  the  25th  day  of  the  month  following 
tliat  in  which  the  meat  is  furnished,  less  eleven  per  cent. 
to  be  retained  by  the  party  of  the  first  part  for  collection  of  ac- 
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counts  due  to  party  of  the  second  part  for  beef  furnished  in  accord- 
ance with  this  contract."   The  legal  effect  of  this  agreement  was 
that  Schleuning  &  Young  undertook  to  furnish  to  the  men  working 
for  Fitzgerald  &  Bro.,  at  the  price  named,  such  quantities  of  beef 
u  the  boarding  bosses  should  desire;  and  Fitzgerald  &  Bro.,  for 
II  per  cent,  of  their  amounts,  agreed  to  collect  and  pay  the  monthly 
bills  for  this  beef,  if  these  bills  were  furnished  to  them  before  the 
25th  of  the  month  succeeding  their  contracting.   The  question  is, 
what  was  the  meaning  of  the  words  "men  working  for  the  said  party 
of  the  first  part"?   fjid  they  mean  the  men  hired  and  employed  by 
the  party  of  the  first  part,  or  did  they  mean  the  subcontractors  who 
had  agreed  with  the  party  of  the  first  part  to  build  separate  sections 
of  the  railroad,  as  well  ?   Now,  the  primary  and  natural  meaning  of 
the  term  "men  working  for  the  said  party  of  the  first  part"  is  the  serv- 
ants of  the  party  of  the  first  part, — ^those  over  whom  that  party  has 
the  power  of  control ;  the  right  to  direct  them  when,  where,  and  how 
to  do  the  work,  and  for  whose  acts  the  party  is  liable,  under  the 
maxim  respondeat  superior.    It  may,  indeed,  be  said  that  all  who 
are  engaged  in  executing  contracts  for  another  are  in  some  sense 
working  for  him.   But  after  all,  this  is  not  the  primary  meaning  of 
the  words.    It  is  in  a  secondary  and  subsidiary  sense  that  such  men 
may  be  described  by  this  term.    Contractors  lor  the  construction  of 
a  railroad,  for  the  erection  of  a  building,  or  for  the  manufacture  of  a 
machine  do  not,  in  the  common  understanding  of  «ther  lawyers  or 
laymen,  fall  within  the  class  of  men  who  are  workii^  for  the  railroad 
company,  or  for  the  promoter  of  the  building  or  the  machine.  They 
form  a  different  and  distinct  class, — ^the  class  of  contractors,  as  dis- 
tinguished from  the  class  of  servants  or  employes.    In  the  ordinary 
and  customary  interpretation  of  the  words  "men  working  for  a  par- 
ty," the  class  they  describe  is  confined  to  those  who  are  employed, 
paid,  controlled,  and  directed  by  that  party,  and  who  are  in  fact  his 
servants  and  employes. 

The  le|^  presumption  is  that  the  terms  of  a  contract  are  used  in 
their  ordinary  sense,  and  that  they  have  their  usual  meaning ;  and 
this^^estunption  points  to  the  conclusion  that  the  men  working 
for  Fitzgerald  &  Bro.,  to  whom  Schleuning  &  Youn^  agreed  to  fur- 
nish as  much  beef  as  should  be  desired  by  their  boardmg  bosses,  were 
the  employes  and  servants  of  Fitzgerald  &  Bro.  only,  and  were  not 
the  independent  contractors  with  them  who  had  agreed  to  build  cer- 
tain sections  of  the  railroad  for  specified  prices.  Brady  v.  Railway 
Co.  (C.  C.  A.)  114  Fed.  xoo;  Coming  v.  Board,  102  Fed.  57,  60^  42 

C  C.  A.  154. 157- 

The  situation  and  relations  of  the  parties  at  the  time  this  agree- 
ment was  made  tend  strongly  to  confirm  this  construction.  Fitz- 
gerald &  Bro.  were  building  a  portion  of  this  railroad  with  their 
own  employes,  whom  they  were  obliged  to  provide  with  food  in  their 
camps  along  the  line.  They  accomplished  this  through  boarding 
bosses,  whom  they  doubtless  employed  under  the  contract  that  they 
should  collect  the  bills  against  them  for  the  beef  furnished  to  them, 
ftnd  should  retain  11  per  cent,  of  their  amount.  AU  this  they  had  the 
power  and  the  rif^t  to  do,  because  they  could,  and  doubtless  did. 
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employ  their  workmen  and  boarding  bosses  under  the  terms  ex- 
pressed in  the  contract  of  May  26,  1890.  But  they  had  no  control  of 
the  hiring  or  the  managing  of  the  boardinp^  bosses  and  employes 
of  the  subcontractors  under  them,  and  no  right  to  subject  thero  to 
these  terms.  They  were  employed,  controlled,  and  paid  by  the  in- 
dependent contractors  beneath  them.  Moreover,  these  contractors 
were  not  bound  by  these  terms.  They  were  not  parties  to  the  coa- 
tract  of  May  26,  1890.  There  was  no  stipulation  in  that  contract, 
nor  in  the  contracts  under  which  they  were  constructing  their  sections 
of  the  road,  that  they  would  take  any  beef  of  Schleuning  &  Young 
at  the  price  named  in  the  contract  of  May  26th,  or  at  all,  or  that  they 
would  allow  Fitzgerald  &  Bro.  to  collect  the  bills  against  them  for 
II  per  cent,  of  their  amounts ;  and  they  were  under  no  legal  or  moral 
obligation  to  do  so.  In  this  state  of  the  case,  it  would  be  unnatural 
and  unreasonable  to  expect  to  find  in  the  contract  between  Fitzger- 
ald &  Bro.  and  Schleuning  &  Young  any  agreement  that  these  sub- 
contractors should  take,  or  that  Fitzgerald  &  Bro.  should  pay  for. 
beef  furnished  to  them  by  Schleuning  &  Young;  and  the  agreement 
will  be  searched  in  vain  (or  any  such  provision.  The  practical  inter- 
pretation given  to  this  contract  by  the  parties  themselves  while  they 
were  executing  it  demonstrates  the  fact  that  Schleuning  &  Young 
were  not  bound  to  furnish,  and  Fitzgerald  &  Bro.  were  not  required 
to  collect  their  bills  for  beef  furnished  to  subcontractors.  And  the 
practical  interpretation  given  to  their  agreements  by  the  parties  to 
them  while  they  are  engaged  in  their  performance,  and  before  any 
controversy  has  arisen  concerning  them,  is  one  of  the  best  indica- 
tions of  their  true  intent.  Schofield  v.  Bank,  97  Fed.  282,  38  C.  C.  A. 
179;  Publishing  Co.  v.  Swift,  Fed.  290,  296,  38  C.  C.  A.  187,  193; 
Leavitt  v.  Investment  Co.,  54  Fed.  439,  4  C  C.  A.  429,  12  U.  S.  App. 
193;  TopliiT  V.  Topliff,  122  U.  S.  121,  131,  7  Sup.  Ct.  1057,  30  L.  Ed. 
1 1 10 ;  City  of  Chicago  v.  Sheldon,  9  Wall.  50,  54,  19  L-  Ed.  594. 

It  will  be  noticed  that  in  its  inception  this  contract  was  without 
consideration,  without  mutuality,  and  void,  because  it  specified  no 
amount  of  beef  which  Schleuning  &  Young  should  furnish,  or  for 
which  Fitzgerald  &  Bro.  were  required  to  pay.  The  only  measure 
of  the  quantity  to  be  found  in  it  is  that  which  should  be  desired  by 
the  boarding  bosses  along  the  line.  But  there  was  no  agreement  in 
it  as  to  what  amount  these  bosses  should  desire,  or  that  they  should 
desire  any.  It  follows  that  while  the  delivery  of  beef  according  to 
the  terms  of  this  contract,  and  the  iagreement  of  Fitzgerald  &  Bro. 
to  pay  for  the  beef  thus  delivered,  constituted  sales  of  the  goods  thus 
accepted  by  Fitzgerald  &  Bro.,  yet  these  deliveries  constituted  no 
contract  to  accept  or  pay  for  any  beef  which  Fitzgerald  &  Bro.  re- 
fused to  accept  and  pay  for  under  the  contract,  for  the  reascm  that 
the  quantity  to  be  thus  accepted  and  paid  for  was  still  undetermined, 
and  there  was  no  valid  contract  concerning  it.  Cold  Blast  Transp. 
Co.  v.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77;  Crane  v.  C.  Crane 
&  Co.,  45  C.  C.  A.  96,  105  Fed.  869;  Oil  Co.  v.  Kirk,  15  C.  C.  A.  540, 
68  Fed.  7^1. 

There  ts  another  peculiarity  of  this  agreement  which  must  not  be 
overlooked.    It  is  that  Fitzgerald  &  Bro.  were  to  pay  on  the  25th 
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day  of  the  month  following  that  on  which  the  beef  was  furnished  for 
such  quantity  of  beef  as  was  desired  by  the  boarding  bosses,  at  the 
price  fixed  in  the  contract,  less  ii  per  cent.  From  the  promise  to  pay 
monthly,  a  promise  on  the  part  of  Schleuning  &  Young  to  furnish 
monthly  statements  of  account,  accompanied  by  the  orders  of  the 
boarding  bosses,  is  necessarily  implied ;  and  this  implied  stipulation 
was  a  material  term  of  the  contract,  because  only  by  the  presentation 
of  such  bills  and  orders  could  Fitzgerald  &  Bro.  learn  the  amount 
to  be  paid,  and  collect  it  out  of  the  sums  due  to  the  boarding  bosses 
under  the  terms  of  the  written  contract.  So  it  was  only  for  beef 
desired  by  the  boarding  bosses  to  feed  the  men  employed  by  Fitzger- 
ald &  Bro.,  and  for  wluch  bills  were  presented  to  them  monthly,  that 
thcY.were  required  to  pay. 

Iww  it  is  contended  that,  notwithstanding  these  provisions  of  the 
contract,  the  parties  construed  it  to  bind  Fitzgerald  &  Bro.  to  pay 
for  the  beef  furnished  to  Chamberlain  &  Skinner  and  Wade  &  Jones, 
because  they  did  pay  for  beef  furnished  under  thu  contract  to  other 
contractors,  namely,  to  Cable  &  Chute,  Carroll' &  Donohue,  Thomas 
Mansfield,  and  Gurley.  But  the  payment  for  the  beef  furnished  to 
these  four  contractors  by  Schleuning  &  Young  does  not  tend  to  es- 
tablish the  conclusion  that  Fitzgerald  &  Bro.  were  bound  by  the  con- 
tract to  pay  for,  or  that  the  parties  to  the  contract  supposed  that  they 
were  bound  to  pay  for,  the  beef  furnished  to  other  contractors.  The 
limitations  of  the  agfreement— to  beef  furnished  to  the  employes  of 
Fitzgerald  &  Bro.,  to  beef  desired  by  the  boarding  bosses,  and  to 
beef  for  which  monthly  bills  were  furnished  to  Fitzgerald  &  Bro. — 
were  all  for  their  benefit.  They  had  the  right  and  the  power  to  waive 
these  limitations,  either  in  part  or  altogether ;  to  agree  to  pay  for 
beef  furnished  to  certain  contractors,  or  for  beef  furnished  to  all  the 
world.  If,  however,  they  waived  these  limitations,  and  paid  89  per 
cent,  of  the  bills  for  beef  furnished  to  Cable  &  Chute,  Carroll  &  Don- 
ohue, Mansfield,  and  Gurley,  that  waiver  and  payment  in  no  way 
bound  them  to  pay  for  meats  furnished  to  Chamberlain  &  Skinner 
and  Wade  &  Jones,  or  to  any  other  parties  to  whom  Schleuning  & 
Young  might  deliver  the  goods.  The  truth  is  that  Schleuning  & 
Young  had  agreed  to  furnish  meat  to  the  employes  of  Fitzgerald  & 
Bro.  at  a  certain  price,  and  the  latter  had  agreed  to  collect  their  bills 
for  II  per  cent,  of  their  amounts.  The  former  were  anxious  to  fur- 
nish meat,  and  the  latter  were  desirous  to  earn  their  11  per  cent 
The  contractors  were  under  no  obligation  to  take  meat  of  Schleuning 
&  Young,  nor  to  permit  Fitzgerald  &  Bro.  to  collect  the  bills  against 
them,  and  retain  their  11  per  cent.,  and  no  contract  concerning  the 
beef  to  be  furnished  to  these  contractors  had  been  made.  Schleuning 
&  Yotmg  persuaded  four  of  the  contractors  to  take  meat  from  them, 
and  to  allow  Fitzgerald  &  Bro.  to  get  their  xi  per  cent.  For  this 
meat  they  sent  monthly  bills  to  Fitzgerald  &  Bro.,  and  the  latter  col- 
lected these  bills  and  deducted  their  percentage.  But  all  the  parties 
to  the  contracts  and  to  the  transaction  understood  that  the  contract 
of  May  26,  1890,  neither  bound  the  contractors  to  take,  Schleuning 
&  Young  to  deliver,  nor  Fitzgerald  &  Bro.  to  pay  for,  any  meat 
delivered  to  the  contractors   That  this  was  the  interpretation  of  the 
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contract  and  the  understanding  of  their  legal  rights  by  all  the  parties 
to  the  transactions  clearly  appears  from  the  following  facts,  which  are 
disclosed  by  this  record:  In  May,  1890,  Schleuning  presented  to 
Chamberlain  a  letter  of  Mike  Cora>ran,  one  of  the  agents  of  Fitzger- 
ald &  Bro.,  which  stated  the  price  at  which  Schleuning  &  Young 
were  to  furnish  beef  under  the  contract  of  May  26,  1S90,  and  Qiam- 
berlain  replied  that  he  could  do  better.  On  July  2,  1890,  Schleuning 
&  Young  made  an  independent  contract  with  Chamberlain  &  Skinner 
to  furnish  them  meat  at  a  price  so  low  that  they  could  get  it  at  the 
same  price  as  Fitzgerald  &  Bro.  received  it,  with  their  commission 
off.  They  made  a  similar  independent  contract  with  Wade  &  Jones. 
They  furnished  meat  to  these  contractors  from  the  ist  of  July,  1890, 
to  December  in  that  year,  inclusive.  During  all  this  time  they 
to  Fitzgerald  &  Bro.  monthly  bills  of  the  meat  which  they  furnivied 
to  the  employes  of  Fitzgerald  &  Bro.  and  to  the  four  other  con- 
tractors, but  they  did  not  include  in  these  accounts  any  of  the  beef 
which  they  furnished  to  Chamberlain  &  Skinner  or  to  Wade  &  Jones, 
but  they  sent  monthly  bills  of  this  meat  to  these  contractors.  The 
work  on  the  railroad  was  completed  in  December.  1890.  Between 
June  I,  1890,  and  February  i,  1891,  Schleuning  &  Young  sent  to 
Fitzgerald  &  Bro.  12  accounts  of  beef  furnished,  but  they  did  not  in 
any  one  of  these  accounts  charge  anything  for  any  of  the  beef  fur- 
nished by  them  to  Chamberlain  &  Skinner  or  to  Wade  &  Jones.  On 
March  10,  1891,  they  wrote  Fitzgerald  &  Bro.: 

**W1U  jaa  idease  remit  tnlanee  due  m  jovr  a/e,  and  don't  70a  tiOak  70a 
conld  be  able  to  secure  John  Ctaambo'laln  and  Wade  A  Jones  a/c  on  a  dls- 
conntT  We  surely  have  waited  patiently,  and  yon  know  there  Is  money 
coming  to  tbem  from  the  B.  &  M.  by  yon.  There  la  a  chance  Cor  yon  to 
make  a  good  discount,  as  the  a/e  of  tbem  Is  surely  good.** 

On  March  zith  they  wrote  Mr.  Cagney,  one  of  the  agents  of  ^tz- 
gerald  &  Bro. : 

"Should  you  not  send  as  final  check,  we  will  draw  on  you  toe  $5,000. 
for  that  Is  a  lltQe  less  than  coming  to  ns,  which  please  honor  on  nreerata- 
tlon." 

The  amount  due  them  on  that  day,  excluding  the  Chamberlain  & 
Skinner  and  Wade  &  Jones  accounts,  was  $6,084.88.  The  amount 
due  them,  including  those  accounts,  was  over  $io,Soa  On  March 
17,  1891,  they  wrote : 

*1n  looking  over  onr  a/e,  found  that  we  forgot  to  hand  In  a/e  of  Wade  ft 
Jones,  amounting  to  1802.25.  If  yon  can  use  the  same  and  dlaconnt  it  sil 
right;  othM^se  bavo  It  retnmed  at  onee,  and  by  so  doing  oUlge  us." 

In  the  last  days  of  March,  Fitzgerald  &  Bro.  demanded  of  Schleun- 
ing &  Young  a  final  account,  and  they  furnished  one,  wherein  they  set 
forth  the  debits  and  credits  of  the  entire  account  from  the  beginning 
of  the  work  to  its  close.  This  account  contains  no  charge  of  any  beef 
furnished  to  Chamberlain  &  Skinner,  but  the  last  item  of  the  account  is 
a  charge  for  beef  furnished  Wade  &  Jones,  $802.25.  To  this  account 
Fitzgerald  &  Bro.  answered : 

"The  last  Item  of  your  statement,  Wade  ft  Jones,  $802.25,  cannot  be  al- 
lowed, as  you  never  at  any  time,  nor  In  any  bUl,  neat  an  account  agttaut 
theae  people.   Consequently  yon  mast  not  charge  ns  wlISi  thla  ttwn,  by 
eluding  it  In  your  statement  at  this  lato  date^** 
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On  April  4, 1891,  Scfalenning  &  Yowig  replied  to  tWf  letter  in  these 

words : 

"I  expect  you  an  correct  In  r^rd  to  Wade  *  Jones.  I  made  a  draft, 
and  forwarded  tbe  same  to  yon;  and.  aa  you  did  not  retam  the  same,  X  ex- 
pected yon  would  discount  10  %,  tbe  same  as  yon  would  do  with  other  a/cs. 
If  you  have  a  chance  to  protect  me  In  this  a/c,  I  wish  you  would  do  so." 

On  April  8,  1891,  Schleuning  &  Young  wrote  to  Mr.  John  Cleary, 

the  bookkeeper  of  Fitzgerald  &  Bro. : 

"This  W.  Jones  a/c,  I  know,  was  not  Included;  but,  If  yon  can  see  a  way 
to  help  me  get  it,  I  wlU  let  you  an  extra  fifty  dollars  to  assist  me.  As  I 
understand,  yon  have  not  made  a  settlement  with  them,  and  could  hold  out 
the  same,  or  can  I  stop  payment  In  the  banks  of  John  Fitzgerald?  If  sOb 
please  be  so  kind  and  let  me  know.** 

On  April  10,  189X,  they  wrote  Fitzgerald  &  Bro.: 

"We  also  state  that  we  have,  as  you  know,  and  as  we  hare  stated  to  Mr. 
Obgney  months  ago,  due  us  from  Skinner  &  Cbambwlaln  $4,000.00,  which 
we  had  to  furnish  at  the  same  price  as  yoursdf  In  a/c  that  tbe^  did  not 
want  to  take  any  meat  for  two  months  while  we  were  furnishing  unless 
ttiey  could  get  the  same  for  the  same  as  yourself,  with  commission  off;  but, 
If  yon  can  handle  same,  we  will  turn  In  a/c's.  rather  than  wait-  any  longer." 

The  record  contains  the  questionable  testimony  of  Mr.  Schleuning 
to  the  effect  that  once  or  twice  he  demanded  the  payment  of  a  part 
or  all  of  the  bills  against  Chamberlain  &  Skinner  and  Wade  &  Jones 
from  agents  of  Fitzgerald  &  Bro..  and  they  agreed  to  pay  them.  But 
he  does  not  claim  that  he  ever  presented  any  claim  for  these  bills  in 
the  monthly  accounts  or  in  the  final  account  which  he  rendered,  with 
the  exception  of  the  claim  in  the  latter  for  the  bill  of  Wade  &  Jones, 
which  his  firm  immediately  conceded,  by  letter,  to  be  an  unfounded 
demand.  There  is,  indeed,  nothing  in  this  record  to  overcome  the 
conclusive  effect  of  the  stated  accounts  to  which  reference  has  been 
made,  and  the  letters  which  have  been  quoted.  Schleuning  &  Young 
delivered  12  accounts  to  Fitz|;erald  &  Bro.  during  the  progress  of  this 
work,  and  just  subsequent  to  its  com^detion,  none  of  which  contain  any 
claim  for  beef  furnished  to  Chamberlain  &  Skinner  or  Wade  &  Jones, 
At  the  request  of  Fitzgerald  &  Bro.  they  furnished  a  final  account  in 
which  they  made  no  claim  for  the  beef  furnished  Chamberlain  &  Skin- 
ner, but  which  contained  a  claim  for  that  furnished  to  Wade  &  Jones, 
which  they  immediately  afterwards,  in  writing,  conceded  was  im- 
{»^perly  charged  against  the  defendants.  It  is  not  claimed  that 
Schleuning  &  Young  were  induced  by  fraud,  mistake,  or  by  the  taking 
of  any  undue  advantage,  to  state  these  accounts ;  and  in  the  absence 
of  fraud,  mistake,  or  undue  advantage,  an  account  stated  is  conclusive, 
and  estops  the  party  who  presents  it  from  assailing  its  correctness. 
Porter  v.  Price,  80  Fed.  655,  657.  26  C.  C.  A.  70,  72,  49  U.  S.  App. 
29s,  300;  Atkinson  v.  Allen,  71  Fed.  58,  60,  17  C.  C.  A,  570,  572,  36 
XJ.  S.  App.  255,  260;  Lockwood  v.  Thome,  11  N.  Y.  170,  M  Am.  Dec 
81  ;  Davenport  v.  Wheeler,  7  Cow.  231 ;  Wiggins  v.  Burkham,  10 
Wall.  129,  19  L.  Ed.  884;  Philips  v.  Belden,  2  Edw.  Ch.  i ;  Langdon 
V.  Roane's  Adm'r,  6  Ala.  518,  41  Am.  Dea  60;  Oil  Co.  v.  Van  ^en, 
107  U.  S.  325,  I  Sup.  Ct.  178,  27  L.  Ed.  319;  Bank  v.  Morgan,  117 
U.  S.  96,  6  Sup.  Ct.  657,  29  L.  Ed.  811 ;  Manufacturing  Co.  v.  Starks, 
4  Mason,  297,  Fed.  Cas.  No.  11^2;  1  Am.  &  Eng.  Enc.  Law,  121. 
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These  accounts  alone  are  ample  to  prove  that  the  parties  to  the 
contract  of  May  26,  1890,  did  not  construe  it  to  bind  Schleuning  & 
Youngf  to  deliver,  or  Fitzgerald  &  Bro.  to  pay  for,  meat  delivered 
to  Chamberlain  &  Skinner  and  Wade  &  Jones,  at  the  price  named 
therein.  This  conclusion  becomes  irresistible  when  it  is  considered 
that  Schleuning  &  Young  conceded  in  their  letter  that  they  made  in- 
dependent contracts  with  Chamberlain  &  Skinner  and  Wade  &  Jones 
to  deliver  them  meat  at  a  price  lower  than  that  named  in  the  contract 
of  May  26,  1890,  because  the  latter  were  unwilling  to  pay  the  com- 
mission which  that  agreement  guarantied  to  Fitzgerald  &  Bro. 

In  the  construction  of  a  contract,  the  great  desideratum  is  to  ascer- 
tain and  declare  the  intent  of  the  parties,  to  it  when  they  made  it 
The  basic  rule  for  its  interpretation  is  to  put  one's  self  in  the  place 
of  the  parties  when  their  minds  met  upon  the  terms  of  it,  and  then, 
from  a  consideration  of  the  entire  agreement,  its  purpose,  and  the 
circumstances  surrounding  the  parties,  to  find  what  they  intended  to 
agree  to  do.  In  view  of  the  facts  that  the  natural  and  primary  mean- 
ing of  the  term  "men  working  for  the  said  party  of  the  first  part" 
is  servants  and  employes  of  that  party,  and  not  contractors  "who  are 
not  subject  to  the  command  or  control  of  the  party;  that  Fitzgerald 
&  Bro.  were  using  their  own  employes,  whom  they  fed  through  their 
own  boarding  bosses,  to  construct  a  part  of  the  railroad,  while  thqr 
had  let  contracts  to  independent  contractors  for  the  construction  <^ 
other  sections  of  it ;  that  they  had  the  power  to  hire  the  former,  sub- 
ject to  the  terms  of  the  contract  of  May  26,  1890,  but  that  they  gave 
the  latter  such  contracts  that  they  were  not  in  any  way  subject  to  or 
bound  by  those  terms ;  that  the  legal  presumption  is  that  the  terms  of 
a  contract  are  used  in  their  ordinary  and  customary  sense,  and  that 
the  parties  to  this  contract,  in  the  13  stated  accounts  which  passed 
between  them  in  the  years  1890  and  189I,  and  in  their  letters  concern- 
ing them,  both  conceded  that  Schleuning  &  Young  were  not  bound  to 
furnish,  and  Fitzgerald  &  Bro.  were  not  liable  to  pay  for,  the  meat 
furnished  to  the  contractors  Chamberlain  &  Skinner  and  Wade  & 
Jones, — the  conclusion  is  irresistibly  forced  upon  our  minds  that  the 
only  men  to  whom  Schleuning  &  Young  agreed  to  furnish  beef  by  the 
contract  of  May  26,  1890,  were  the  employes  or  servants  of  Fitzgerald 
&  Bro.,  and  the  only  beef  for  which  the  latter  agreed  to  pay  was  the 
beef  furnished  to  such  employes. 

The  result  is  that  the  charge  of  the  court  was  erroneous  in  two  par- 
ticulars :  First,  in  that  it  declared  that  Fitzgerald  &  Bro.  were  liable 
to  pay  for  beef  furnished  to  their  subcontractors ;  and,  second,  in  that 
it  declared  that  this  liability  existed  whether  the  subcontractors  con- 
sented or  assented  to  the  furnishing  of  beef  to  them  under  the  terms  of 
the  contract  of  May  26th  or  not.  The  judgment  below  is  accordingly 
reversed,  and  the  case  is  remanded  to  the  circuit  court,  with  directions 
to  grant  a  new  trial. 

THAYER,  Circuit  Judge  (concurring^^.  The  sole  question  of  fact 
which  the  lower  court  submitted  to  the  jury  for  its  determination  was 
whether  the  beef  supplied  to  the  two  subcontracting  firms  of  Chamber- 
lain &  Skinner  and  Wade  &  Jones  was  sold  and  delivered  to  the  said 
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firms  on  their  credit,  and  under  the  contracts  made  by  those  firms  wHh 
Schleuning  &  Young  on  or  about  July  2,  1S90,  or  whether  the  meat 
was  delivered  to  Chamberlain  &  Skmner  and  Wade  &  Jones  under  the 
contract  which  Schleuning  &  Young  had  entered  into  with  Fitzgerald 
&  Bro.  on  or  about  May  26,  1890,  and  on  the  credit  of  the  latter  firm. 
The  theory  of  the  lower  court  appears  to  have  been  that  as  there  were 
two  contracts  in  existence  with  different  parties,  imder  which  the  meat 
might  have  been  delivered,  that  party  was  liable  whom  the  plaintiffs 
below  trusted  and  intended  or  elected  to  hold  when  the  meat  ordered 
was  delivered.  Ttie  court  below  instructed  the  jurors  that  this  issue 
of  foct  was  the  real  issue  for  them  to  determine,  and  it  was  the  issue 
on  which  the  decision  of  the  case  hinged,  so  far  as  the  jury  was  con- 
cerned. In  view  of  the  facts  alluded  to  in  the  main  opinion, — that 
Schleuning  &  Young,  after  their  contracts  with  Chamberlain  &  Skin- 
ner and  Wade  &  Jones  were  entered  into,  rendered  monthly  bills  for 
the  meat  delivered  to  these  subcontractors,  to  them ;  that  they  did  not 
render  bills  therefor  to  Fitzgerald  &  Bro.  for  such  meat  from  and  after 
July  1,  1890;  and  that  in  their  correspondence  and  dealings  with 
Fitzgerald  &  Bro.  they  practically  admitted  on  several  occasions  that 
the  meat  delivered  to  the  two  suTContracting  firms  was  not  chargeable 
to  Fitzgerald  &  Bro., — am  of  the  opinion  that  it  conclusively  appears 
that  Schleuning  &  Young  sold' and  delivered  the  meat  ior  which  they 
now  seek  to  hold  the  firm  of  Fitzgerald  &  Bro.  liable  to  Chamberlain 
&  Skinner  and  Wade  &  Jones,  and  on  the  credit  of  the  latter  firms, 
and  that  the  attempt  now  made  to  hold  Fitzgerald  &  Bro.  was  an  after- 
thought. In  the  face  of  such  evidence  as  the  record  contains,  showinjg; 
an  evident  intent  to  deal  with  Chamberlain  &  Skinner  and  Wade  & 
JoneSr  and  to  extend  credit  to  them  for  the  meat  which  they  ordered, 
I  think  the  lower  court  erred  in  submitting  to  the  jury  the  question 
whether  the  meat  was  sold  on  the  credit  of  Fitzgoald  &  Bro.  On 
this  ground,  and  no  other,  I  concur  in  the  reversal  of  the  judgment  of 
the  lower  court.  I  conceive  that  owing  to  the  uncertainty  which  at- 
tends the  construction  of  the  contract  between  Fitzgerald  &  Bro.  and 
Schleunmg  &  Young,  on  which  this  action  is  brought,  and  because  of 
the  contemporaneous  construction  of  the  contract  by  the  parties  them- 
sdves,  the  lower  court  may  have  construed  that  contract  correctly 
as  embracing  meat  which  might  be  ordered  by  and  delivered  to  all  of 
the  subcontractors  under  Fitzgerald  &  Bro.,  who  were  engaged  in 
btulding  the  line  of  road  referred  to  in  the  contract,— between  Custer 
City  and  Deadwood,  S.  D.  I  think,  however,  that  as  Chamberlain  & 
Skinner  and  Wade  &  Jones  saw  fit  to  enter  into  contracts  of  their  own 
for  the  supply  of  meat  with  Schleuning  &  Young,  and  as  the  latter 
firm,  after  making  such  contracts,  rendered  all  of  their  bills  to 
Chamberlain  &  Skinner  and  Wade  &  Jones,  and  did  not  attempt  to 
charge  Fitzgerald  &  Bro.  therefor  until  long  after  the  meat  was  sup- 
plied, and  on  one  or  two  occasions  admitted  that  Fitzgerald  &  Bro. 
were  not  liable  to  pay  for  such  meat,  it  is  now  too  late  to  interpose 
that  claim.  If  the  firm  of  Schleuning  &  Young  was  at  one  time  in  a 
situation,  as  it  may  have  been,  to  elect  whom  they  would  charge, 
they  made  such  an  election  long  before  tiiis  suit  was  brought,  and  can- 
not depart  therefrom. 
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LAND  TFTIiE  ft  TEUST  00.  T.  ABPHAI/T  00.  OF  AMERICA. 

(Circuit  Court  D.  New  Jersey.   April  4,  1802.) 

C0KFO1tATI0M8~RECBITIERSniP  PrOCBBDIKGS— InTEBTSKTIOS  BT  BtOCX  OS  BOKD 
BOLOBtt. 

A  bond  or  stock  holder  In  a  corporation,  though  arerrlng  tbat  ttfl  answer 
la  Gc^nalTe  and  void,  cannot  Interrene  as  a  party  defendant  In  receKa^ 
•hip  proceedings  against  It.  and,  while  admitting  Its  InsolTency  and  that 
the  Rppolntmoit  of  receivers  Is  necessary,  question  the  propriety  of  the 
appointment  of  the  particular  recelTers,  having  other  ranedy  under  the 
New  Jersey  corporation  act 

Petition  of  Harry  C.  Spinks  for  Intervention  as  Defendant. 

Coult  &  Howell,  for  petitioner. 
Corbin  &  Corbin,  for  opponent. 

KIRKPATRICK,  District  Judge.  On  the  28th  day  of  December, 
1901,  the  complainant  in  this  case,  the  Land  Title  &  Trust  Company, 

filed  its  bill  of  complaint,  setting  out  the  causes  for  which  the  defend- 
ant, the  Asphalt  Company  of  America,  should  be  adjudicated  in- 
solvent. A  copy  of  the  bill  had  been  previously  served  upon  the  de- 
fendant company,  and  on  the  same  day  it  appeared  by  its  attorney, 
and  filed  its  answer  to  said  bill,  in  which  it  admitted  the  charges  there- 
of, and  joined  in  the  prayer  of  the  complainant  for  the  appointment  of 
receivers  to  preserve  its  property  and  collect  and  distribute  its  assets. 
The  court  proceeded,  in  a  summary  way,  in  accordance  with  the  pro- 
visions of  the  statute  of  New  Jersey,  to  adjudicate  upon  the  matters 
presented,  and  by  its  decree  declared  the  said  corporation  insolvent, 
and  appointed  Messrs.  Tatnall,  Mack,  and  Shanley  receivers  for  such 
purpose.  In  the  petition  now  filed  by  Harry  C.  Spinks  he  asks  to 
intervene  as  a  party  defendant,  charging  that  the  answer  of  the  de- 
fendant is  collusive  and  void,  and  in  order  that  he  may  set  up  matters 
of  defense  and  methods  of  collecting  the  assets  of  the  corporation, 
which  he  insists  will  not  be  adopted  by  the  present  receivers,  although, 
as  he  claims,  for  the  interest  of  the  shareholders.  Mr.  Spinks  claims 
this  right  to  intervene  because  he  is  the  owner  of  $128,000,  par  value, 
of  the  bonds  or  certificates  of  indebtedness  of  the  defendant  company, 
and  the  owner  of  $50,000,  par  value,  of  the  shares  of  the  corporation, 
upon  which  he  has  paid  an  assessment  of  20  per  cent.,  and  is  liable  for 
an  assessment  of  80  per  cent.  By  his  petition  Spinks  admits  that  the 
decree  of  insolvency  already  made  was  proper  and  right,  because  he 
says  ttiat  the  said  defendant  corporation  is  now  "temporarily  in- 
solvent," and  he  admits  that  receivers  are  necessary  to  take  charge  of 
its  property  and  collect  its  assets,  because  he  asks  that  vipoa  the  dis- 
charge of  the  present  receivers  others  may  be  appointed  in  their 
stead."  The  petitioner  cannot  be  admitted  as  a  defendant  to  attack  or 
question  the  propriety  of  the  appointment  of  the  present  receivers.  It 
is  not  necessary  that  he  should  be  made  a  party  defendant  for  this  pur- 
pose. If  in  the  administration  of  the  affairs  of  the  corporation  the 
receivers  appointed  by  the  court  fail,  or  for  any  reason  are  unable  to 
properly  discharge  their  duties  in  this  respect  either  in  the  interest  of 
this  petitioner  or  of  any  or  of  all  of  its  creditors  and  stockbotdeis. 
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the  court  will,  upon  proper  representation  and  proof  of  that  fact,  itself 
see  to  it  that  others  are  appointed  in  their  stead.  The  proceedings  in 
relaticm  to  the  administration  of  the  affairs  of  the  company  are  now  in 
the  hands  of  the  court,  and  beyond  the  control  of  any  particular  set  of 
stockholders,  and  it  is  not  necessary  that  intervention  should  be  had 
by  any  creditor  or  bondholder  to  do  the  work  which  the  court  has 
appointed  its  officers  to  perform.  The  propriety  of  such  action  on  the 
part  of  a  creditor  or  stockholder  was  considered  in  the  case  of  Forbes 
V.  Railroad  Co.,  3  Woods,  323,  Fed.  Cas.  No.  4,926,  where  Bradley,  J., 
in  delivering  the  views  of  the  court,  said: 

"A  BngKestlon  In  the  progresa  of  a  Bult  that  an  officer  of  the  court  [.the 
receiver]  is  disposed  to  act  fraudulently,  or  that  the  coart  has  made  an  In- 
judicious or  erroneous  order,  vrUl  not  be  a  sufficient  ground  to  allow  such  a 
party  to  Intervene.  Indeed,  It  Is  questionable  whether  In  any  case  where  a 
suit  Is  properly  Instituted  against  a  corporation  a  stockholdw  of  that  corpor- 
ation can.  even  oa  a  suggestion  of  fraud  on  the  part  of  its  officers,  come  In 
by  way  of  Interrentton  as  a  party  to  fiiat  suit  and  ae^  to  d^end  m  cmtrol 
the  proceedings.  An  original  bill  would  ratbo-  seem  to  be  a  proper  mode  of 
proceeding." 

If  the  petitioner  in  this  case  should  be  able  to  maintain  the  allega- 
tions of  fraud  set  out  in  his  bill,  or  if  he  should  find  that  the  receivers 
by  their  action  are  negligent  or  jeopardizing  his  interests  or  those  of 
his  associates,  his  remedy  as  a  creditor  and  stockholder  is  clearly 
pointed  out  in  the  New  Jersey  corporation  act,  as  was  stated  by  Judgr 
Green  in  this  circuit  in  the  case  of  Werner  v.  Muiphy  (C.  C.)  60  Fed 


grievances  of  which  the  petitioner  complains  in  his  petition 
against  the  directors  a^d  stockholders  of  the  Asphalt  Company  of 
America  cannot  be  raised  in  this  suit,  the  object  of  which  is  not  to  in- 
quire into  the  reasons  for  the  insolvency  of  the  corporation,  but  to 
recognize  the  fact  of  insolvency  as  one  accomplished  and  to  be  pro- 
vided against.  He  cannot  be  permitted  to  intervene,  therefore,  to 
litigate  those  <^uestions.  The  directors  and  stockholders  are  not 
parties  to  the  siut,  and'  would  not  be  bound  by  any  decree  made  there- 
in, and  any  personal  liability  on  their  part  must  be  enforced  in  a  sepa- 
rate suit.  It  is  also  suggested  by  the  answer,  and  in '  one  of  the 
schedules  annexed  thereto,  that  the  question  of  baud  and  the  liability 
of  the  directors  and  stockholders  here  raised  has  already  been  deter- 
mined, by  a  court  of  competent  jurisdiction,  adversely  to  the  petitioner. 
I  refer  to  the  case  of  Spinks  v.  Paving  Co.,  determined  in  the  court  of 
chancery  of  New  Jersey.  The  petitioner  has  failed,  by  any  proof,  to 
sustain  any  charge  of  misconduct  or  frzad  on  the  part  of  its  trustee, 
who  alone,  under  an  agreement  to  which  he  is  a  party,  appears  to  be 
entitled  to  bring  this  suit,  and,  in  the  absence  thereof,  he  cannot  for 
that  reason  be  permitted  to  intervene. 

I  do  not  find  any  analogy  between  the  case  at  bar  and  that  of  the 
Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.,  174  U.  S.  674, 
19  Sup.  Ct.  827,  43  L.  Ed.  H30,  upon  which  the  petitioner  relies. 
Tiiat  case  was  for  the  foreclosure  of  a  mortgage,  and  the  court  held 
that  the  company  had  conspired  with  certain  creditors  to  procure  fore- 
closure for  the  purpose  of  defeating  certain  valid  claims  which  existed 
against  it.   The  court  held  that  these  acts  were  fraudulent,  and  that. 
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although  the  proceedings  were  regular  on  their  bee,  the  sale  must  be 
set  aside  on- that  account.   In  the  case  at  bar  no  effort  is  being  made 

to  give  a  preference  to  one  creditor  over  another,  nor  to  make  more 
or  less  valuable  any  particular  set  of  what  are  known  as  '*gold  cer- 
tificates." But  the  object  avowed  in  the  bill,  and  in  the  contemplation 
of  the  court  and  its  receivers,  its  officers,  is  that  all  the  assets  may  be 
collected  for  and  applied  to  the  equal  benefit  of  all.  I  find  nothing 
in  the  petition,  or  in  the  situation  presented  therein,  which  would 
justify  the  court  in  permitting  the  petitioner  to  intervene  and  set  up  his 
answer  as  the  answer  of  the  corporation  defendant.  His  interests  will, 
I  think,  be  properly  protected,  and  if  a  situation  shouM  arise  by  which, 
in  his  opinion,  they  would  be  jeopardized,  he  has  other  remedies 
pointed  out  by  the  statute. 

The  prayer  of  the  petitioner,  for  the  reasons  above  stated,  is  there- 
fore denied. 


Ip  ra  STODDART. 
(Dlstrlet  Court  D.  Washington,  N.  D.   Febnuur  IT.  1902^ 

No.  1,940. 

BAKZBDFTCT— DiSOHAROB— CONCBALHBNT  OF  ABBITS. 

The  Intentional  omission  by  a  bankrupt  to  adiedide  or  bring  to  flu 
attention  of  bis  trustee  bis  intraeat  In  real  estate  vt  the  value  of  V1O.000; 

which  a  short  time  prior  to  his  bankruptcy  be  conveyed  in  tmst,  the 
Income  to  be  paid  to  another  dnring  life,  and  tbe  proper^  then  to  be 
held  for  hie  own  beneflt,  constltntes  ground  for  refusing  him  a  discharge, 
and  he  Is  not  relieved  from  the  conseqnenees  of  such  concralmoit-  by 
the  fact  that  he  was  advls^  by  his  attorney  that  bis  deed  devested  him 
of  all  Interest  In  the  property. 

In  Bankruptcy.  On  motion  of  bankrupt  to  vacate  and  set  aside 
the  findings  and  conclusions  of  the  referee  on  his  application  for  dis- 
charge. 

The  following  are  the  referee's  findings  of  fact  and  conclusions  of 
.law : 

This  matter  bavlng  been  bwetofwe  heard  and  taken  under  adrlsement  1^ 
flie  referee  upon  the  objections  of  W.  Rigby,  a  creditor,  to  the  discharge  of 
said  bankrupt,  and  said  referee,  being  suffldently  advised  in  tbe  premises, 
finds  facts  as  follows:  That  on  the  20th  day  of  January,  1900,  the  said 
bankmpt  made  a  deed  to  John  T.  Harmes,  of  San  Francisco,  Caltfomla.  fw 
certain  real  estate  situated  In  the  city  of  San  Francisco,  Oalifornla.  descrllMd 
as  follows:  "Commencing  at  the  point  of  Intersectitm  of  the  southerly  line  of 
Geary  street  with  the  easterly  line  of  Gough  street;  thence  east^ly  alwig 
the  southerly  line  of  Geary  street  thirty  (30)  feet;  tiience  at  right  an^es 
southerly  one  hundred  and  thirty-seven  (137)  feet  and  six  (9  inches;  thence 
at  right  angles  westerly  tblrty  (30)  feet  to  tbe  easterly  line  of  Goagh  street: 
thence  at  rlgbt  angles  northerly  one  hundred  and  thbiy-seven  (137)  feet  and 
six  (6)  Inches  to  the  southerly  line  of  Geary  street  and  point  of  begianlDg.** 
That  by  tbe  terms  of  aald  deed  tbe  fee-simple  title  to  said  property  was 
conveyed  to  said  Harmes  upon  certain  trust  conditions,  which.  In  Rubstance. 
gave  to  one  Emma  A.  Stoddart  the  Issues  and  profits  of  said  property  during 
her  lifetime,  and  upon  her  death  the  property  would  be  held  for  the  ben^t 
of  the  grantor  In  said  deed,  the  said  bankrupt,  Archibald  C.  Stoddart  Tint 
said  property  was  at  tbe  time  of  the  filing  of  the  petition  In  bankruptcj 
herein  of  the  value  of  at  least  $10,000.    That  no  reference  whatever  vat 
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made  to  this  propoty  In  tbe  petition  ta  Bcbedtttes  filed  by  said  baukrupt 
and  no  mention  made  thereof  by  the  bankrupt  on  his  exambiatlon,  nntU  a 
Bpeciflc  Inquiry  by  tbe  attorney  for  the  tmstee  showed  that  he  had  knowledge 
In  regard  to  the  matter,  when.  In  answer  to  snch  question,  bankrupt  ad- 
mitted that  he  knew  of  this  propco^.  bot  did  not  proceed  v<duntarll7  to  folly 
explain  bis  relations  thereto  nntll  a  certified  copy  of  the  deed  above  re- 
ferred to  was  presented  to  him,  which  copy  was  admitted  In  evidence,  and 
marked  "Trustee's  Exhibit  A."  That  no  satisfactory  reason  was  given  at 
said  examination  of  the  bankrupt  or  upon  the  hearing  of  the  objections  to 
Us  discharge  for  his  failure  to  Include  this  property,  or  his  interest  therein. 
In  his  schedules,  and  in  view  of  that  fact  tbe  referee  finds  that  Its  omlssicm 
from  such  schedules  was  intentional  for  the  purpose  of  preventing  bis  Interest 
In  said  proptfty  being  r^ched  by  his  creditors.  Tbe  referee  therefore  finds 
aa  a  fact  tiiat  specification  1  of  tine  objecting  creditor  has  been  prorai,  and 
as  a  conclusion  of  law  from  the  facts  so  found  tlie  referee  finds  that  the 
bankrupt  Is  not  mtltied  to  his  discbarge.  The  referee  transmits  herewith 
trustee's  Exhibits  A  and  B,  offered  on  the  examination  of  bankrupt  and 
the  objecting  creditor's  Exhibit  1  and  the  bankrupts  Exhibit  A,  put  in  evi- 
dence upon  tiie  hearing  of  tbe  objections,  together  with  tbe  evidence  reduced 
to  the  form  of  a  deposition  of  the  bankrupt  given  upon  bis  examination  at 
the  first  meeting  of  creditors,  for  the  Infwmatlon  of  tlw  court 

G.  Ward  Kemp,  for  creditor. 
Fred  H.  Peterson,  for  bankrupt. 

HANFORD,  District  Judge.  I  consider  that  the  referee  has  made 
a  correct  decision  as  to  the  facts  and  law  with  respect  to  the  neglect 
of  the  bankrupt  to  return  a  true  schedule  of  his  property,  and  the 
effect  of  that  neglect  upon  his  right  to  a  discharge  from  obligation 
to  his  creditors.  During  the  pendency  of  these  proceeding^  the  bank- 
rupt has  filed  an  affidavit  in  which  he  claims  that  the  omission  was 
unintentional,  being  made  under  advice  of  counsel  to  the  effect  that 
the  conveyance  of  his  San  Francisco  property  which  he  made  to  a 
trustee,  completely  devested  him  of  all  his  interest  in  the  property. 
If  he  acted  upon  such  advice,  it  does  not  free  him  from  the  legal 
consequences  of  making  an  untrue  representation  to  the  court  with 
respect  to  his  property.  To  further  show  his  good  faith,  the  bank- 
rupt also  deposited  in  court  a  quitclaim  deed  to  the  property  referred 
to  to  the  trustee  for  the  benefit  of  his  creditors.  It  will  be  for  the 
trustee  and  the  creditors  to  decide  whether  they  will  accept  this  deed. 
Under  the  circumstances  shown  by  the  evidence,  I  consider  that  it 
will  be  proper  for  the  trustee  to  commence  legal  proceedings  in  the 
state  of  California  to  have  the  trust  deed  set  aside,  provided  the  cred- 
itors furnish  sufficient  money  to  meet  expenses  of  such  litigation. 


Patbhtb— Priob  Ihvkntion— EnnuHCE  to  Scstath  Px.ba. 

A  plea  to  a  bill  for  Infringement  of  the  Stikeman  patent,  No.  S41,S9&, 
for  Improvements  in  library  shelving,  alleging  prior  Invention  by  another, 
held  Dot  supported  by  the  evidence,  which  was  directed  entirely  to  show- 
ing prior  Invention  of  the  bracket  described  In  claim  1,  which  Is  but  one 
tiement  of  tbe  combination  covered  by  claims  2  and  8. 


WBSTBRVBI/r  et  at  v,  LIBRARY  BUREAU. 
(Circuit  Court,  D.  Massachusetts.  July  10.  1899.) 


Na  ©73. 
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In  Equity.  Suit  for  infriagenient  of  letters  patent  Na  541^ 
issued  June  x8,  iSg$,  to  George  Stikeman  for  improremcnts  in  libraij 

shelving.    On  plea  to  bill. 

A.  A.  Conoolly,  for  coni|4ainants. 

Fish,  Richardson  &  Storrow,  Frederidc  h.  Emery,  and  Nadian 
Heard,  for  defendant. 

COLT,  Circuit  Judge.  This  MI  in  equity  charges  infringement  of 
letters  patent  No.  541,395,  issued  June  18,  1895,  to  George  Stikeman, 
for  improvements  in  library  shelving.  To  this  bill  the  defendant  filed 
a  plea  in  bar  setting  up  prior  invention  in  one  Dand  E.  Hunter.  The 
plea  alleges  that: 

"Prior  to  tbe  alleged  and  pretended  dlscoToy  or  inTentioa  of  said  Stlke- 
mao,  as  alleged  In  aatd  bill  of  complainant,  one  David  B.  Honter,  of  Cam- 
bridge, Mass.,  did  Invent  the  library  shelving,  the  ose  wbereof  by  defendant 
It  complained  of  as  an  Infringement  of  the  patent  to  said  Stikenan,  ind 
with  reasonable  diligence  adapted  and  perfected  tlie  same,  and  mad^  oc 
caused  to  be  made,  before  tbe  alleged  Invention  of  said  Stikeman.  a  strac* 
ture  embodying  his  said  Invention,  wblch  was  complete  and  capable  of  pro- 
ducing the  reanlt  to  be  accomplished,  and  thereupon  and  fhereafto'  dla- 
closed  his  said  Invention  to  others,  and  thereafter  applied  for  and  obtained 
letters  patent  of  the  United  States  for  his  said  Invention,  No,  552,062,  dated 
December  24,  1890,  of  which  patent  tiie  defendant  Is  the  sole  owner  by 
doly-ezecnted  instruments  of  assignment  here  In  court  to  be  produced." 

This  plea  is  to  the  whole  bill. 

The  Stikeman  invention  is  expressed  in  the  three  claims  of  his 
patent,  which  are  as  follows : 

"(1)  A  bracket  for  llbmry  shelves,  consisting  of  a  vertical  plate  baring  a 
vertical  flange  at  Its  rear  edge,  a  bortzoutal  flange  on  Its  inner  aide  and 
betow  the  upper  edge  of  tbe  plate,  a  threaded  nnt  or  lug,  and  a  perforated 
guiding  lug  on  the  Inner  side  of  the  plate.  In  combination  with  a  screw 
passing  through  the  lug  and  nut  and  extending  to  the  front  edge  of  the 
plate,  substantially  as  described. 

"(2)  In  library  shelving,  the  combination  of  a  column  composed  of  a  flat 
Idate,  and  a  channel  iron  movnted  on  a  suitable  base,  and  secured  at  audi 
distance  apart  as  to  leave  a  space  between  the  flange  of  the  cbannd  Iron 
and  the  face  of  tbe  adjacent  plate,  with  a  bracket  adapted  to  enter  aald 
space,  and  having  a  flange  adapted  to  embrace  the  flange  of  tbe  channel 
Iron,  substantially  as  described. 

"(8)  In  library  shelving,  the  combination  with  a  suitable  base  of  a  flat 
vertical  plate  and  a  channel  Iron  secured  to  the  base,  and  .arranged  at  snch 
distance  apart  as  to  leave  a  space  between  the  fiat  plate  and  the  flange  of 
the  channel  Iron  for  the  reception  of  a  bracket,  substantially  as  described." 

The  patent  relates  to  library  shelving.  Claim  1  relates  to  the 
bracket ;  claims  2  and  3  relate  to  the  combination  of  the  standard  with 
a  suitable  base  and  bracket.  Tht  evident  in  support  of  the  plea  is 
limited  to  claim  i.  It  is  directed  to  showing  that  Hunter  was  the 
prior  inventor  of  the  Stikeman  bracket,  or  to  the  subject-matter  of 
claim  I.  It  is  not  contended,  and  no  evidence  is  introduced  to  the 
effect,  that  Hi!inter  was  the  prior  inventor  of  the  combinations  covered 
by  the  second  and  third  claims  of  the  patent. 

The  patent  is  not  for  a  bracket  alone,  but  for  an  improvement  in 
library  shelving.  Such  shelving  necessarily  embraces  a  standard  as 
well  as  a  bracket.  The  evidence  introduced  in  support  of  the  plea 
bears  witness  to  the  fact  that  in  library  shelving  the  form  and  construe- 
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tion  of  the  standard  is  very  nearly  as  important  as  the  form  and  con- 
struction of  the  bracket. 

The  defendant's  evidence  falls  short  of  proving  the  issue  raised  bj 
the  plea.   The  plea  is  overruled,  with  costs  to  the  complainant. 


In  re  HE)iJ>  et  at 
(Dlstrtct  Oonrt  W.  D.  Arkansas,  Texarkana  Division.   March  28, 1908.) 

L  BaKKRCPTCT— PaRTHBRBHIP— DlSSOLOTIOM  WBILB  iHtOLTEKT. 

The  dissolution  of  a  partnership  while  Insolvent  and  the  dlvlskm  of 
the  firm  propwty  l>6tween  the  partners,  to  be  held  as  Uielr  tndlvldiial 
proi^rtT,  Oaa  i^vlns  Individual  creditors  a  preference  over  flrm  cred- 
itors, who  are  In  Justice  and  eqnlty  entitled  to  priority  of  payment  from 
sncfa  property.  Is  contrary  to  £he  whole  theory  of  the  bankniptcy  law; 
and  where  such  dissolution  Is  made  within  four  months  tKfore  the  flrm 
Is  adjudged  bankrupt  It  will  be  treated  as  a  void  transfer,  nnder  Bankr. 
Act  189^  S  67e,  and  the  property  In  the  hands  of  both  partners  aa  flrm 
property,  without  regard  to  the  actual  Intention  of  tbe  partners,  who 
must  be  held  to  have  intended  tbe  necesaary  and  Inevitable  eonsequ«iees 
of  their  acts. 

Where,  by  the  laws  of  Uie  state;  a  partner  cannot  datm  aKemptloiis 
from  flrm  property,  the  members  of  a  bankrupt  partnership  cannot  se- 
cure each  ^empUons  by  a  dissolution  of  the  flrm  while  Insolvent;  and 
within  four  months  prior  to  the  bankruptcy. 

In  Bankrupt^.  On  review  action  of  referee  disallowing  exempt 
tions  claimed  by  bankrupts. 

Scott,  Lake  &  Head,  for  petitioningf  creditor*. 
W.  H.  Arnold,  for  bankrupts. 
Pratt  P.  Baccm,  in  i»o.  per. 

ROGERS,  District  Judge.  Clyde  Head  and  Charles  P.  Smith  were 
merchants  at  Richmond,  Ark.,  under  the  firm  name  and  style  of  Head 
&  Smith.  Th»r  formed  their  co^rtnership  and  entered  into  business 
on  the  xst  of  Jamiaty,  1901,  neither  one  of  the  partners  having  any 
capital.  They  purchased  the  remnants  of  two  small  seomdhand  stocks 
of  goods  on  credit,  and  their  purchases  were  subsequently  made  on 
credit,  and  the  scc^e  of  their  business  was  largely  the  furnishing  of 
supplies  to  a  large  planter  near  by.  They  continued  in  business  until 
the  14th  of  January,  1902,  when  they  dissolved.  Both  parties  testi- 
fied that  the  immediate  cause  of  their  dissolution  was  a  notice  from 
said  planter  that  he  did  not  intend  to  patronize  them  during  the  year 
1902.  The  partner  Head  took  for  his  share  3  horses,  i  buggy,  25 
bushels  of  com^  and  some  harness ;  the  partner  Smith  took  the  mer- 
chandise and  open  accounts,  and,  indeed,  all  the  other  assets  of  the 
firm,  nominally  $4,000,  and  assumed  the  debts  of  the  concern,  amount- 
ing to  in  the  neighborhood  of  $3,500.  Smith  testifies  that  he  believed 
when  he  took  the  business  that  he  could  carry  it  on  and  pay  the  debts. 
He  at  once  notified  the  creditors  of  the  dissolution,  and  applied  for  an 
extension.  He  failed  in  that,  and  on  the  7th  of  February,  1902,  cred- 
itors filed  their  petition  in  bankruptcy  against  the  firm,  after  both  part- 
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ners  .had  stated  in  writing  that  they  were  insolvent,  and  expressed  a 
willingtiess  to  go  into  bankruptcy.  Head  was  a  single  man ;  SmiUi 
married  after  the  partnership  was  {ormed,  and  before  it  dissolved. 
No  inventory  of  the  stock  was  taken  when  the  dissolution  took  place, 
but  they  estimated  the  stock  would  invoice  at  between  $4,000  and 
$4,500.  After  the  dissolution  Smith  bought  some  goods,  sold  others, 
and  paid  some  small  firm  debts.  Smith  had  no  property  except  the 
assets  of  the  dissolved  firm,  and  no  means  of  raising  money  to  pay 
the  creditors  except  by  a  sale  of  the  goods.  Head  testifies  that  after 
the  firm  was  dissolved  he  had  no  further  connection  with  it ;  that  he 
thought  Smith  would  be  able  to  take  charge  of  the  stock,  pay  the 
debts,  and  continue  the  business ;  they  neither  had  any  idea  of  going 
into  bankruptcy ;  they  both  thought  Smith  could  make  sufficient  ar- 
rangements to  get  time  and  convert  the  goods  into  cash;  that  they 
estimated  the  goods  would  invoice  $4,250,  and  liabilities  in  the  neigh- 
borhood of  $3,600. 

On  this  state  of  proof  the  referee  found  the  partnership  was  in- 
solvent when  the  dissolution  occurred,  and  in  that  finding  of  facts 
the  court  concurs.    If  this  transaction  is  upheld,  its  inevit^le  effect 
is  that  the  mere  act  of  the  dissolution  of  the  partnership  converts  all 
the  partnership  assets  into  individual  assets  of  the  respective  parties, 
thereby  enablmg  each  partner,  not  only  to  claim  exemptions  out  of 
the  partnership  assets  in  violation  of  the  exemption  laws  of  Arkansas 
as  construed  by  its  own  courts  (Richardscm  v.  Adler,  46  Ark,  43*. 
but  also  to  pay  their  respective  individual  creditors  out  of  the  part- 
nership assets  to  the  exdusion  of  the  partnership  creditors,  in  plain 
violation  of  the  express  provisions  of  the  bankrupt  law  (Bankr.  Act 
^898.  §  5)-   Moreover,  its  effect  is  to  enable  the  individual  creditors 
to  gain  an  advantage  over  the  other  creditors,  which  they  did  not 
have  until  the  firm  was  dissolved.   It  was,  in  effect,  a  gift  by  the 
insolvent  firm  to  the  creditors  of  the  individual  members  of  the  firm, 
and  therefore  a  preference  to  them  over  the  partnership  creditors,  who 
under  the  bankrupt  law  and  in  equity  and  good  conscience  were  en- 
titled to  have  the  partnership  assets  appropriated  to  the  payment 
of  the  partnership  debts,  to  the  exclusion  of  the  individual  creditors 
of  the  respective  partners.    Nor  will  it  do  to  say  that  the  members  of 
this  firm  acted  in  good  faith  in  what  they  did ;  that  th^  did  not  in- 
tend to  hinder,  dday,  or  defraud  theu*  creditors.   Every  man  must 
be  held  in  law  to  have  intended  that  which  was  the  necessary  and  in- 
evitable result  of  his  acts,  and  the  dissolution  of  an  insolvent  firm,  if 
valid,  is,  in  effect,  an  appropriation  by  the  firm  of  the  firm  assets, 
which  in  equity  and  under  the  bankrupt  law  should  be  appropriated 
to  the  payment  of  the  firm  creditors  to  the  payment  of  the  debts  of 
the  individual  members  thereof.   The  firm,  and  the  members  thoeoi, 
must  therefore  be  held  to  have  intended  that  very  result,  and  this  the 
bankrupt  law  forbids. 

The  mjustice  of  such  a  transaction,  and  the  ineqtiitable  nature  there- 
of, is,  in  the  opinion  of  the  court,  in  direct  conflict  with  the  whole 
theory  of  the  bankrupt  law.  I  am  of  the  opinion  that  the  dissolution 
of  this  firm,  it  being  insolvent,  and  the  withdrawal  therefrom  of  assets 
by  the  respective  partners,  to  be  held  as  individual  property,  was  in 
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violation  of  section  Cyt,  Bankr.  Act  1898.  and  that  the  court  should 
set  aside  the  terms  of  the  dissolution,  and  treat  the  assets  of  the  firm 
in  the  hands  of  both  partners  as  partnership  property,  and  to  do  other- 
wise is  to  defeat  the  whole  spirit  and  policy  of  the  bankrupt  law.  I 
am  not  aware  that  this  question  has  been  authoritatively  settled  by 
any  court  of  appeals  or  by  the  supreme  court  of  the  United  States, 
and  there  appears  to  be  a  conflict  of  authority  upon  the  subject  among 
the  district  courts.  In  support  of  the  position  assumed  by  the  court 
may  be  cited  In  re  Cook,  Fed.  Cas.  No.  3.150;  In  re  Byrne,  Fed. 
Cas.  No.  2,270;  In  re  Sauthoff»  21  Fed.  Cas.  (No.  12,380);  Love- 
land,  Bankr,  p.  190;  Coll.  Bankr.  (3d  Ed.)  70;  In  re  Jones  &  Cook, 
4  Am.  Bankr.  R.  141,  100  Fed.  781 ;  In  re  Gillette  &  Prentice,  5  Am. 
Bankr.  R.  119,  104  Fed.  769.  I  am  aware  that  all  of  these  cases  arc 
not  directly  in  point,  but  they  bear  imon  the  principle  involved. 

The  case  of  In  re  Rudnick  (C.  C.)  102  Fed.  751,  is  cited  as  op- 
posing the  conclusion  reached  by  the  court.  The  cases  are  not  the 
same,  but,  if  it  may  be  treated  as  an  authority  against  the  conclusion 
tvached  by  the  court,  I  am  unable  to  follow  it.  The  action  of  the 
referee  in  disallowing  the  claim  of  both  bankrupts  is  afiinned.  and  an 
order  will  be  entered  accordingly. 

The  referee  will  proceed  in  accordance  with  this  opinion. 


VmnnmJU^  ot  aL  T.  STANDARD  DISTILLING  ft  DI8TBIBUTINQ 

GO.  etaL 


I,  OOBFORATIOIfS— BTATUa  0»  StOCKHOLDKRS— RWHT  TO  VOTB. 

Stockholders  of  a  corporation,  nnllke  directors,  are  not  trustees  for  ttie 
oilier  stockholders,  bot  each  represents  his  own  Interest  only  In  stock- 
holders' meetings,  and  may  rote  on  any  measure^  even  tibottgh  he  has 
a  pwBonal  interest  therein  separate  from,  or  adverse  to,  that  of  other 
fltockholders. 


A  corporation  which,  as  permitted  b;  the  laws  of  the  state,  owns 
the  common  stock  of  a  second  corporatitM),  Is  not  deprived  of  the  right 
to  vote  such  stock  In  favor  of  diasolntlm,  becanse,  as  a  ewsMlentlMi 
for  Its  stock,  It  goarantlea  the  payment  of  dividends  on  the  preferred 
stock  of  the  second  corporation  so  long  as  the  latter  ataonld  exist 

S.  Bun— Dissolution— Power  ov  Oodrt  to  Enjoin. 

^e  genecal  cwporatlon  act  of  New  Jersey  provides  tiut  any  corpora- 
tion may  be  dissolved  whenever  deemed  advisable  by  the  board  of  dl< 
rectors,  provided  two-thirds  In  Inteteet  of  all  the  stockholders  shall  con- 
aaxt  thereto  at  a  meeting  called  tor  the  pmrpose.  Hei^  tliat  a  court  of 
equity  had  no  power  to  review  the  decision  of  the  board  at  dlrectun  of 
such  a  corporation  as  to  the  adyisabllity  of  dlssoIutlMt  or  to  enjoin  sneta 
dissolution  at  the  suit  of  a  minority  stockholder. 

In  Equity.   On  rule  to  show  cause  against  issuance  of  injunction. 

James  E  Hovifell  and  Robert  H.  McCarter,  for  complainants. 
Charles  E.  Deming,  Levi  Mayer,  and  R.  V.  Undabury,  for  defend- 
ants. 


(CHrenit  Court  D.  New  Jersey.  Hareh  12,  190&) 
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KIRKPATRICK,  District  Judge.  The  complainanU  are  the  hold- 
ers of  certain  shares  of  the  first  and  second  preferred  stock  of  the 
Spirits  Distributing  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  New  Jersey,  upon  iThich  the  Standard  Distilling  & 
Distributing  Company  have  guar^uitied  a  dividend  <rf  6  per  cent,  upon 
the  first  preferred,  and  2  per  cent,  upon  the  second  preferred,  stock, 
during  the  existence  of  the  said  Spirits  Distributing  Company.  It  ap- 
pears from  the  record  that  in  1896  the  Spirits  Distributing  Company 
had  an  authorized  capital  of  $7,350,000,  of  which  there  was  outstand- 
ing, in  the  early  part  of  1899,  $1,050,000  of  first  preferred,  7  per  cent 
cumulative  stock;  $1,575,000  of  6  per  cent.,  noncumulative  second 
preferred  stock;  and  $3,675,000  of  common  stock.  Among  its 
sources  of  revenue  was  a  contract  with  the  American  Spirits  Manu- 
facturing  Company,  under  the  terms  of  which  it  received  a  minimum 
payment  of  $100,000  annually,  which  was  to  continue  for  a  period 
of  45  years,  unless  sooner  terminated  by  a  vote  of  three-fourths  of  the 
stock  of  the  said  Distributing  Company.  It  also  a^q^ears  that,  even 
with  the  receipt  of  the  $100,000  provided  to  be  paid  by  the  Spirits 
Manufacturing  Company,  the  Distributing  Company,  from  the  time  of 
its  organization  until  the  early  part  of  1899,  had  never  been  in  funds 
with  which  to  pay  in  full  the  dividends  upon  its  first  preferred  stock, 
nor  any  part  of  the  dividends  upon  its  second  preferred  stock.  It  was 
proposed,  about  December,  1898,  by  one  C.  H.  Kicks,  that  the  stock- 
holders of  the  Distributing  Company  should  surrender  their  right 
to  receive  7  per  cent,  on  their  first  preferred  stodc  and  6  per  cent,  on 
their  second  preferred  stock,  and  that  in  lieu  thereof  they  should  agree 
to  take  6  per  cent,  on  their  first  preferred  and  2  per  cent  on  their 
second  preferred  stock;  and,  as  an  inducement  for  them  so  to  do,  he 
proposed  that  the  said  stockholders  should  surrender  to  the  Standard 
Distilling  &  Distributing  Company,  which  had  then  but  recently  been 
organized  with  a  capital  of  $24,000,000,  all  of  their  common  stock  in 
the  Distributing  Company,  which  constituted  a  majority  of  the  whole. 
He  also  said  to  them  that  in  consideration  thereof  the  Standard  Com- 
pany would  guaranty  the  said  dividends  on  the  first  and  second,  pre- 
ferred stock,  as  aforesaid,  to  the  said  stockholders  during  the  existence 
of  said  Distributing  Company.  In  order  to  carry  out  this  plan,  it 
became  necessary  that  the  charter  of  the  Distributing^  Company  should 
be  amended,  and  the  same  was  accordingly  done,  with  the  consent  of 
<very  one  of  its  'stockholders,  including  these  complainants. 

The  agreement  between  the  stockholders  of  the  Distributing  Com- 
pany and  the  Standard  Company  was  carried  into  effect.  The  old 
stock  of  the  Distributing  Company  was  surrendered  to  its  officers,  and 
new  stock  issued  to  the  shareholders,  upon  which  was  stan:q)ed  the 
guaranty  of  the  Standard  Company,-  and  the  common  stock  of  the 
Distributing  Company,  being  a  majority  of  the  whole,  was  transferred 
to  the  Standard  Company.  From  January,  1899,  to  the  date  of  the 
filing  of  the  bill,  the  Standard  Company  has  paid  to  the  comph^nants 
the  dividends  upon  their  stock  in  the  Distributing  Company,  as  pro- 
vided in  the  agreement.  The  Standard  Company  took  charge  of  the 
business  of  the  Distributing  Company  by  qualifying  and  electing  as 
.directors  a  majority  of  the  board.    During  the  time  of  their  contrd 
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the  business  of  the  company  has  been  successfully  prosecuted,  and 
its  earnings  have  so  largely  increased  that  during  the  fiscal  year  end- 
ing June  30,  1901,  it  snowed  a  profit  of  upwards  of  $30,000.  No 
complaint  is  made  in  the  bill  of  the  manner  in  which  the  property 
has  been  administered. 

In  June,  1899,  the  Distilling  Company  of  America  was  organized, 
and  it  became  the  owner  of  $22,742,750,  par  value,  of  the  $24,000,000, 
par  value,  of  the  stock  of  the  Standard  Company,  above  referred  to. 
It  also  became  the  owner,  by  purchase,  of  $2,592,650,  par  value,  of 
the  first  and  second  preferred  stock  of  the  Spirits  Distributing  Compa- 
ny ;  so  that  at  the  time  of  the  filing  of  this  bill  the  stock  of  the  Spirits 
Distributing  Company  was  held  as  follows :  By  the  Distilling  Company 
of  America,  first  and  second  preferred,  $2,592,650 ;  by  the  Standard 
Company  (of  which  the  Distilling  Company,  as  has  been  said,  owned 
nearly  all  the  stock),  $3,675,000  common  stock;  leaving  outstanding 
stock  of  all  kinds  to  the  amount  of  $232,^50,  of  which  the  complain- 
ants hold  but  1,524  shares,  324  of  which  is  first  preferred,  and  1,200 
second  preferred. 

At  a  meeting  of  the  board  of  directors  of  the  Distributing  Company 
it  was  resolved  that,  in  the  judgment  of  the  directors,  it  was  most 
adnsable  and  for  the  benefit  ol  Uie  corporatioji  that  it  should  be  dis- 
solved.    In  accordance  with  the  general  corporation  act  of  New  Jer- 
sey, a  meeting  of  the  stockholders  was  called  to  vote  upon  the  pro- 
priety of  adopting  such  a  course.   The  prayer  of  the  complainants' 
bill  is  that  the  Standard  Company  may  be  enjoined  from  voting  upon 
its  $3,675,000,  par  value,  common  stock  in  favor  of  said  proposition, 
because  it  has  guarantied  the  dividends  on  the  stock  of  the  Distribut- 
ing Company  as  aforesaid,  and  that  the  Distilling  .Company  be  en- 
joined from  voting  upon  its  $2,592,650^  par  value,  of  first  and  second 
preferred  stock,  which  it  has  purchased  and  owns,  because  it  also 
owns  a  majority  of  the  stock  of  the  Standard  Company,  which  is  the 
guarantor  thereof.   That  is  to  say,  however  advisable  and  for  the  ben- 
efit of  the  corporation  it  may  be  that  the  same  should  be  dissolved, 
yet  it  cannot  be  done  because  two-thirds  of  the  stockholders  whose 
votes  are  necessary  to  accomplish  such  result  are  disqualified  from 
voting  by  reason  of  their  interest  in  the  cancellation  of  a  guaranty 
which  the  complainants  now  conceive  to  be  adverse  to  their  inter- 
ests.   To  carry  the  doctrine  to  its  logical  conclusion  would  be  to  hoU' 
that,  if  the  guarantor's  company  and  those  who  own  a  majority  of 
the  stock  in  the  guarantor's  company  should  also  be  the  owners  of 
all  the  stock  in  the  guarantied  company  except  one  share,  the  owner 
of  that  one  share  could  prevent  the  dissolution  of  the  company  for- 
ever, if  its  charter  were  perpetual,  or  compel  its  operation  at  a  loss 
until  all  its  assets  were  wasted  or  consumed.    Section  51  of  the  gen- 
eral corporation  act  of  New  Jersey  provides  that  any  corporation  or- 
ganized under  it  "may  hold  the  shares  of  any  other  corporation  of 
that  or  any  other  state,"  and,  while  the  owner  thereof,  "may  exer- 
cise all  rights,  powers,  and  privileges  of  ownership,  including  the  right 
to  vote  thereon."    In  respect  to  the  voting  power,  the  rights  of  a  cor- 
poration are  identical  with  the  rights  of  an  individual,  and  only  those 
reasons  would  operate  to  prevent  a  corporation  from  voting  on  its 
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Stock  which  would  effect  the  same  object  if  the  stock  was  held  by  an 
individual. 

I  have  not  been  referred  to  any  authority  which  holds  that  one 
stockholder  is  in  any  sense  a  trustee  for  other  stockholders,  or  that 
he  is  debarred  from  voting  on  his  stock  according  to  what  he  may 
conceive  to  be  his  interest,  or  in  a  way  which  may  result  in  a  bene- 
fit to  himself,  and  which  other  stockholders  may  not  enjoy.  Direc- 
tors, by  whomsoever  elected,  are  the  representatives  of  aU  the  stodc- 
holders,  and,  as  such,  are  charged  with  the  duty  of  administering  the 
affairs  of  the  company  for  the  equal  benefit  of  their  cestuis  que  trustent 
But  the  doctrine  is  new  that  the  stockholders  are  trustees  one  for  an- 
other, or  that  an  interest  of  one  stockholder,  which  in  the  judgment 
of  another  stockholder  may  seem  to  be  adverse  to  his  own,  can  oper- 
ate to  prevent  him  from  voting  on  his  own  stock  as  he  sees  fit. 

In  the  case  of  Transportation  Co.  v.  Beatt^,  12  App.  Cas.  589,  one 
of  the  directors  owned  a  majority  of  the  stock  o(  the  corporation,  and 
at  a  meeting  of  the  shareholders,  by  reason  of  his  majority,  he  caused 
to  be  passed  a  resolution  ratifying  a  contract  to  sell  to  the  company, 
upon  advantageous  terms,  a  vessel  belonging  to  himself.  In  passing 
upon  the  propriety  of  his  right  to  vote,  the  court  said: 

"Unless  some  provision  to  the  contrary  Is  to  be  fotmd  In  tlie  charter 
or  other  Instrument  by  which  the  company  Is  Incorporated,  flie  reafdntkm 
of  a  majort^  of  the  shareholders,  duly  conTened,  npon  any  question  wltii 
which  the  company  Is  legally  competent  to  deal,  la  binding  npon  the  mlnwi- 
ty,  and  consequently  npon  the  company;  and  every  sharobolder  has  a 
perfect  right  to  vote  upon  any  such  question,  although  he  may  have  a 
personal  tnterest  In  the  subject-matter  opposed  to  or  different  from  fiie 
geneml  or  particolar  Interests  ot  the  company.  ▲  ibarebtddcr  baa  a 
perfect  right  to  eznclse  his  voting  power  In  such  manner  as  to  secnre 
the  election  of  directors  whose  views  on  policy  agree  wltb  hia  own,  and 
to  support  those  views  at  any  eharehi^en*  meeting.** 

The  court  cannot  be  called  upon  to  manage  the  internal  affairs  of 
corporations,  or  to  determine  whether  this  or  that  stockholder  is  dis- 
qualified from  voting  upon  one  or  another  question  which  may  be 
presented  to  the  stockholders  for  their  consideration  by  reason  of 
his  own  interest.  If  the  directors,  who  are  the  trustees  of  all,  om- 
spire  with  a  few  or  some  of  the  stockholders  to  deprive  the  others  of 
their  property,  the  court  will  interfere  to  see  that  justice  is  done.  The 
court  will  not  permit  the  directors  to  divert  the  business  of  the  a>r- 
poration  so  that  a  sale  and  sacrifice  of  its  assets  will  become  obliga- 
tory, and  the  distribution  of  the  proceeds  unequal  among  its  share- 
holders.  This  is  the  doctrine  which  is  at  the  foundation  of  the  mumon 
in  the  case  of  Farmers'  Loan  &  Trust  Co.  v.  New  York  &  N.  R.  Co., 
150  N.  Y.  410, 44  N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St  Rep.  689,  and 
Ervin  v.  Navigation  Co,  (C.  C.)  27  Fed,  625. 

No  case  has  been  brought  to  the  attention  of  the  court  where  any 
stockholder  has  been  deprived  of  his  right  to  vote  oa  his  stock  in 
such  a  way  as  may,  in  his  opinion,  best  subserve  his  own  interests. 
He  may  vote  his  stock  as  he  pleases  for  the  purpose  of  his  own  in- 
terest, but  he  may  not  sell,  or  cause  to  be  sold,  assets  and  keep  the 
consideration,  Menier  v.  Telegraph  Works,  9  Ch.  App,  350.  In 
Gamble  v.  Water  Co.  (N.  Y.)  25  N.  E.  aoi.  a  stockholder's  right  to 
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vote  was  questioned  because  of  interest,  and  the  court  ol  appfcalS: 

reversing^  the  dedsion  of  the  lower  court,  said : 

"A  stmr^Ider  baa  a  legal  rtgbt,  at  a  meeting  of  shareholders,  to  rote 
upon  a  measure,  even  though  be  has  a  persooal  Interest  therein  separata 
from  other  abareholders.  At  soch  a  meeting  each  shareholder  represents 
himself  and  hla  own  Intomta.  and  he  In  no  sense  acts  as  the  representatlTe 
gf  othos.  law  of  sdf-interest  has  at  such  time  very  great  and  proper 
sway.  There  can  be  little  doubt,  too,  that  at  such  meetings  those  who  do 
Tota  OB  their  own  stock  rote  upon  It  In  the  light  solely  of  their  own  In- 
terest, or  at  least  In  what  they  conceive  to  be  their  own  Interest" 

In  the  case  at  bar  the  court  is  not  in  possession  of  facts  which  would 
enable  them  to  determine  whether  the  interests  of  the  corporation,  as 
distinct  from  the  interests  of  the  individual  shareholders,  require  that 
it  should  be  dissolved.  Under  the  general  corporation  act  of  the 
state  of  New  Jersey,  any  corporation  may  be  dissolved  whenever  in 
the  judgment  of  the  board  of  directors  it  shall  be  deemed  advisable 
and  most  for  the  benefit  of  such  corporation  that  it  should  be  dis- 
solved ;  provided  that,  at  a  meeting  of  the  stockholders  called  for  the 
purpose  of  i^ssing  upon  the  propriety  of  such  dissolution,  two-thirds 
in  interest  of  all  the  stockholders  shall  consent  thereto.  Laws  1896, 
c  185.  There  is  no  provision  in  the  law  which  authorizes  the  court 
to  review  the  judgment  of  the  directors  as  to  the  advisability  of  dis- 
solution. And  in  4  Thomp.  Corp.  §  4443,  it  is  said: 

"It  is  bellercd  ttiat  no  case  can  be  found  In  which  a  court  of  equity  has 
granted  an  Injunction  at  the  suit  of  a  minority  stoCkholdw  agalnat  the 
majority  to  prevent  them  from  dlscontlnntng  the  bnrtness  of  the  corpora- 
tloo  and  winding  up  Its  afRitars." 

It  is  urged  in  behalf  of  the  complainants  that  it  would  be  ineqtiitable 
to  allow  ue  Standard  Ccmipany,  after  having  received  a  mluable  con- 
sideration for  their  guaranty,  by  their  own  act  to  dissolve  the  corpora- 
tion, and  thereby  cancel  its  said  obligation.  But  it  must  be  remem* 
bered  that,  in  the  proposition  made  to  the  stockholders  of  the  Dis- 
tributing Company  by  Mr.  Eicks,  Mr.  Kicks  said  that,  if  such  stock- 
holders would  consent  to  a  reduction  of  the  rate  of  their  dividends, 
lie  would  procure  the  Standard  Company  to  guaranty  and  pay,  dining 
the  existence  of  the  company,  dividends  at  the  rate  of  6  per  cent, 
per  annum  on  the  first  preferred,  and  2  per  cent,  per  annum  on  the 
second  preferred,  stock  of  the  Distributing  Company.  To  that  prop- 
osition the  complainants  assented,  and  they  did  so  with  the  Icnovriedge 
that  at  any  time,  under  the  laws  of  the  state  of  New  Jersey,  two-thirds 
in  interest  of  the  shareholders  of  the  Distributing  Company  could  dis- 
solve the  company,  and  thereby  put  it  out  of  existence.  They  are  in 
no  position  to  complain  if,  in  accordance  with  the  terms  of  the  agree- 
ment, the  Standard  Company  and  the  Distilling  Company,  who  are 
^e  stockholders  of  the  Distributing  Company,  propose  to  put  an  end 
to  their  liability  thereunder. 

Other  reasons  are  urged  in  belialf  of  the  defendant  company  why 
this  injunction  should  not  be  granted,  but,  having  come  to  the  con- 
clusion that  the  Standard  Company  and  the  Distilling  Company  of 
America  are  not  prohibited  from  exercising  their  right  to  vote  at  the 
stockholders'  meeting  upon  the  question  of  dissolution  submitted  by 
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the  board  of  directors,  it  is  not  necessary  to  enter  into  any  discussion 
of  them. 

For  the  reasons  already  stated,  therefore,  the  role  to  show  cause 
in  this  case  must  be  discharged. 


CcSTOHS  Dnnsft— YioiiATioM  ov  Laws— Fobtxitcbb  ov  Ooom  Btought  ut 

PASSBlteKlt'S  BAOaAOK. 

The  prcrrlsIODB  of  Rev.  Bt  |  808B,  Kpptf  to  dotlatde  merchandiM 
brought  into  the  United  States  in  the  bti^age  of  a  passengw,  and  mcb 
goods,  when  discovered  after  their  entry,  are  subject  to  forfeiture  there- 
under. It  seems  that  section  2S02,  providing  for  the  assesBm^t  of  doty 
on  dutiable  articles  found  by  the  inspector  tn  a  passenger's  baggage,  Is 
limitied  to  articles  so  found,  and  has  no  aK>Ilcatl<Hi  where  the  goods  have 
been  succesafully  passed  through  the  cnrtomhooM  wlttioat  dlseoToj. 

Proceedine  by  the  United  States  for  Forfeiture  of  Goods  for  Non- 
payment Duty. 

Henry  P.  Moulton,  U.  S.  Atty.,  and  William  H.  Garland,  Asst. 

U.  S.  Atty. 

Elder,  Wait  &  Whitman,  for  claimant 

I«OW£LL»  District  Judge.  This  is  a  proceeding,  under  section 
3082  of  the  Revised  Statutes,  to  forfeit  certain  goods  liable  to  duty 
which  were  contained  in  the  penonal  baggage  of  a  passeng^  entering 
the  port  of  Boston.  It  has  been  agreed  that,  "if  the  provisions  of  sec- 
tion 3082  apply  to  dutiable  merchandise  brought  into  the  United  States 
in  the  baggage  of  a  passenger,  a  decree  of  forfeiture  may  be  entered 
in  this  case."  The  claimant  contends  that  the  matter  of  passengers' 
baggage  is  dealt  with  in  section  2802,  and  that  section  3082  is  totally 
inapplicable  thereto.  Section  2802  is  derived  from  the  Statutes  of 
1799,  c.  22,  §  46  (i  Stat.  661,  662).  That  statute  exempted  wearing 
apparel  and  other  personal  baggie  from  duty,  provided  for  the  entry 
thereof,  and  for  the  form  of  oath.  It  further  provided  that,  in  lieu 
of  entry,  the  collector  and  naval  officer  might  direct  the  baggage  to 
be  examined,  and  that,  if  dutiable  articles  were  discovered  in  this  ex- 
amination, duty  should  be  assessed  upon  them.  The  section  then  con- 
tinued substantially  in  the  form  of  section  2802,  providing  that,  where 
an  entry  of  the  goods  was  made  as  theretofore  provided,  dutiable 
goods  found  in  passengers'  baggage  should  be  forfeited,  etc  Section 
3082  is  derived  from  St.  1866,  c.  20X,  §  4  (14  Stat.  179).  That  act  is 
entitled  "An  act  to  prevent  smuggling  and  tor  other  purposes."  There 
is  nothing  in  it  to  show  that  it  does  not  a^^Iy  to  passengers'  baggage. 
On  the  contrary,  section  3,  the  section  immediately  preceding  uie 
section  here  in  question,  provides  that  "the  secretary  of  the  treasury 
may,  from  time  to  time,  prescribe  regulations  for  the  search  of  per- 
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sons  and  baggage,  and  for  the  employment  of  female  inspectors  for 

the  examination  and  search  of  persons  of  their  own  sex."  Section 
4  of  the  act  of  1866  and  section  3082  have  been  held  to  apply  to  pas- 
sengers' baggage  in  several  cases.  U.  S.  v.  Nine  Trunks,  Fed.  Cas. 
Nos.  15,885,  15,886;  U.  S.  V.  A  Lot  of  Jewelry  (D.  C.)  59  Fed.  684; 
U.  S.  V.  Ortega  (D.  C.)  66  Fed.  713. 

The  claimant  contends  that  to  apply  section  3082  to  passengers' 
baggage  would  submit  the  passenger  to  an  excessive  number  of  penal- 
ties, and  that  section  2802  deals  exhaustively  with  the  matter;  but 
section  2802,  in  its  literal  meaning,  which  meaning  is  supported  by 
the  context,  deals  only  with  articles  subject  to  duty  which  are  found 
by  the  inspector  actu^ly  present  in  the  baggage  of  a  passenger.  If 
they  are  not  so  found,  it  would  seem  that  the  secti(Mi  does  not  ap- 
ply. If  this  be  true,  then  section  3082  is  needed  to  meet  the  case 
of  a  i^senger  who  has  smuggled  goods  through  the  customhouse  in 
his  personal  baggage,  and  has  not  been  found  out  until  he  has  taken 
those  goods  out  of  his  trunk.  Let  us  suppose,  again,  the  case  of 
jewels  smuggled  upon  the  person.  Plainly,  these  cannot  be  forfeited 
under  section  2S02 ;  and  so,  if  smug|;ling  on  the  person  is  to  be  pun- 
ished, and  the  jewels  are  to  be  forfeited,  suit  must  be  brought  under 
section  3082.  If  this  be  true,  and  if  the  claimant's  contention  con- 
cerning section  2802  be  correct,  it  follows  that  section  3082  applies 
to  merchandise  imported  under  an  invoice,  and  to  goods  smuggled 
on  the  person,  whde  section  2802  deals  with  the  intermediate  case 
of  goods  smuggled  in  passengers'  baggage.  The  argument  of  the 
claimant,  viz.,  that  a  distinction  between  goods  which  come  with  a 
passenger  in  his  bag^ge  and  goods  which  are  imported  in  the  usual 
course  as  freight  is  a  reasonaUe  one,  loses  nearly  all  its  force  when 
we  find  that  goods  which  are  brought  on  the  person  must,  according 
to  this  argument,  be  classed  with  goods  imported  as  freight. 

For  these  reasons,  I  hold  that  section  3082  applies  to  passengers* 
baggage,  and  that  a  decree  of  forfeiture  must  be  entered. 
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Patbittb— IimtnioBinHT— Dbtice  for  ORivniNe  Flats  op  Cardiho  ENonvRs. 
The  Knowles  &  Tatham  patent.  No.  464.028,  for  a  device  far  grindlDg 
the  flats  used  In  carding  cfflglnes.  constnted.  and  fteld  oot  InfrlDged  by 
macblnes  made  In  accordance  with  the  Penney  patents,  Nos.  M4,441  and 
620,853. 

In  Equity.  Suits  for  infringement  of  letters  patent  No.  464,029,  is- 
sued to  Knowles  &  Tatham  December  x,  1891,  for  a  device  for  grind- 
ing the  fiats  employed  in  carding  engines.   On  final  hearing. 

Wm.  A.  Macleod,  for  complainant. 
lUchardson,  Herrick  &  Neave,  for  defendants. 


SAMB  t.  PETTEE  iron  works  et  al. 


(Circuit  Coart,  D.  Massachnsetts.   March  19,  19(^ 
Nob.  1,297. 148)8. 
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BROWN,  District  Jud^.  These  suits  are  for  infringement  of  pat- 
ent No.  464,029,  to  Knowles  &  Tatham,  dated  December  i,  1891. 
The  patent  has  the  misleading  title,  "Carding  Engine/'  but  it  is  ap- 
parent from  the  specification  that  its  subject-matter  is  apparatus  for 
grinding  the  revolving  flats  of  a  carding  engine,  and  that  it  does  not 
relate  to  the  carding  operation.  Tht  carding  engine  of  the  type  to 
which  the  patent  rerers  consists  of  a  large  main  cylinder,  having  wire 
card  clothing  thereon.  About  this  cylinder  travels  an  endless  chain 
of  flats,  which  are  long  strips  of  metal  having  wire  card  dothing, 
which  co-operates  with  the  card  dothing  upon  the  cylinder.  The 
wire  clothing  upon  these  flats  must  be  a(^*usted  to  the  cylinder  .with 
great  accuracy,  in  order  that  a  very  thin  and  uniform  film  of  cotton 
fibers,  laid  substantially  parallel,  may  be  formed  by  the  co-operation 
of  the  main  cylinder  and  flats.  About  one>half  of  the  flats  are  in 
working  position  on  the  cylinder  at  one  time,  the  other  half  moving 
slowly  around  from  engagement  with  the  cylinder  until  they  again 
come  into  operation.  The  wire  dothing  on  each  flat  requires  to  be 
ground  frcxn  time  to  time.  It  was  old  to  do  this  by  bringing  the  wire 
clothing  of  each  flat  into  contact  with  a  grinding  roll  when  the  flat 
is  not  in  position  for  carding,  but  is  returning  to  the  point  where  it 
is  again  operative  for  carding.  The  peculiar  shape  of  the  flat  gives 
rise  to  certain  mechanical  difficulties  in  presenting  the  wire  dothing 
of  the  flats  to  the  grinding  roll.  It  does  not  appear,  however,  that 
the  problem  of  grinding  the  flats  is  connected  with,  or  complicated 
by,  the  carding  operation,  which  continues  while  the  flats  are  being 
ground.  During  the  carding  operation  the  series  of  flats  in  opera- 
tion is  supported  at  each  end  upon  guide  ways  called  "fledble  beads." 
Each  fiat  is  a  substantially  rigid  bar,  longer  than  the  main  ^linder. 
The  card  clothing  on  each  flat  is  shorter  than  the  length  of  the  fiat 
Thus  at  each  end  of  the  flat  there  is  a  guiding  surface,  or  "shoe," 
resting  upon  the  flexible  bend  or  support.  It  is  impractical  to  bring 
the  wire  clothing  of  the  flats  to  the  grinding  roll  by  the  same  means 
employed  to  bring  it  to  the  cylinder  of  the  carding  engine.  In  its 
proper  working  relation,  one  edge  of  the  flat  is  nearer  to  the  cylinder 
than  the  other  edge  of  the  flat.  The  wire  surface  is  thus  slightly 
tilted  or  heeled ;  the  edge  of  the  flat  nearest  the  dothing  on  the  main 
c>'linder  being  called  the  "heel,"  and  the  edge  furthest  fr<mi  the  ^lin- 
der  the  "toe."  The  indination  of  the  flat  is  small;  the  "heel,"  or 
closest  point,  being  commonly  less  than  .01  of  an  inch  away  from  the 
surface  of  the  main  cylinder,  while  the  "toe"  is  slightly  more  than  .03 
of  an  inch.  The  middle  portion  of  the  end  of  the  flats  is  cut  away, 
so  that  the  bearing  of  the  flat  upon  the  flexible  bend  is  at  two  points, 
one  imder  each  edge.  The  tilting  of  the  wire  surface  of  the  flat  is 
due  to  the  unequal  length  of  the  heel  and  toe.  The  flat  stands  on  two 
legs  of  unequal  length.  The  hed  is  higher  than  the  toe  by  an  amount 
proportionate  to  the  amount  that  the  hed  is  to  stand  nearer  than 
the  toe  to  the  main  cylinder  clothing.  It  wiU  thus  be  seen  that  if 
the  fiat,  in  its  working  position,  were  brought  into  contact  with  a 
grinder,  the  grinder  would  destroy  the  shape  of  the  wire  clothing 
by  grinding  off  its  heel.  It  is  therefore  necessary  in  the  grinding 
operation  to  employ  some  device  to  correct  the  normaJ  tilt  of  the 
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fiat,  in  order  that  all  portions  of  the  surface  of  the  wire  may  be  brought 
into  contact  with  the  grinding  roll  without  destroying  the  proper 
angle  of  the  wire.  The  prior  art  discloses  a  number  of  devices  for 
doing  this.  One  method  was  to  provide  each  flat  with  a  separate 
guide  surface  on  the  back  of  the  flat.  The  flat  thus  is  given  two 
separate  guide  8urfaces,—-one  to  support  it  in  its  ^roptr  uigle  when 
at  work  carding,  and  another  to  support  it  in  the  grinding  opera- 
tion.  A  second  method  is  disclosed  in  the  Clegg  &  Lucas  British 
patent,  No.  623,  February  19,  1874.  Briefly,  the  method  of  Clegg 
&  Lucas  was  to  raise  the  low  edge  of  the  flat  by  a  sliding  blodc, 
which  corrected  the  tilt,  and  brought  the  wire  surface  into  correct  re- 
lation with  the  grinder.  This  involved  mechanism  for  inserting  and 
withdrawing  the  sliding  block  at  the  proper  time.  The  British  patent 
to  Hetherington,  No.  2,642  (1887),  provides  a  movable  guide  where- 
by the  flat  is  tilted  so  as  to  compensate  tor  the  bevel.  In  a  second 
patent  to  Hetheringt<»,  No.  16^157  (1887),  the  grinding  roll  is  given 
a  movement  with  relation  to  the  guide,  instead  the  guide  with  re- 
lation  to  the  grinding  roll.  In  both  the  Hetherington  British  patents 
the  revolving  flats  are  carried  past  the  grinder,  having  the  heel  and 
toe  bearings  in  immediate  contact  with  a  guide;  and,  at  the  time  of 
grinding,  the  legs  of  this  flat  are  at  a  different  level,  produced  by  the 
action  of  a  movable  part.  The  principal  difference  between  the  device 
of  the  patent  in  suit  and  these  machines  is  in  the  emfdoyment  of  a 
stationary  euidc  instead  of  a  moving  guide.  The  combination  of  a 
grinding  roller,  a  guide  controlling  the  position  of  the  flat,  and  means 
to  hold  the  flat  against  the  guide,  was  old.  The  patent,  therefore, 
is  not  for  a  machine  having  a  new  function,  or  for  a  new  generic  com- 
bination, but  is  for  a  combination  of  parts  of  a  specific  character, 
as  appears  by  the  claim : 

'TThe  berelnbefore  described  arrangements  of  apparatus  for  grinding  tbe 
flats  employed  In  carding  engines  In  whlcb  revolving  flats  are  employed, 
which  arrangements  of  apparatus  consist  In  fixed  parts  provided  wltb 
surfaces,  e>  and  e>.  formed  parallel  with  each  other,  and  separated 
from  eaeb  otber  by  a  dlfTerence  of  level  snch  that  a  flat  held  against  tbe 
mrfaees,  ei  and  e>,  will  bave  Its  card-wire  snrfoce  parallel  to  said  snrfaces. 
e*  and  e«,  and  In  levers,  socb  as  g,  by  means  of  whleb  ttie  flats  being 
gnmnd  may  be  successively  held  against  the  surfaces,  e*  and  e>,  and  ar- 
ranged, employed,  and  operating  in  conjunction  with  tbe  grinding  rollv, 
substantially  as  and  for  tbe  purposes  hereinbefore  described." 

The  patent  in  suit  shows  stationary  guides,  or  "fixed  parts,"  of 
specific  construction.  The  guides  are  fixed  to  the  carding  engine, 
l^ch  guide  has  two  parallel  surfaces,  separated  by  a  difference  of  level 
During  the  grinding  operation,  the  heel  bearing  travels  in  a  straight 
line  alcmg  one  surface,  and  the  toe  bearing  in  a  straight  line  alcmg  the 
other.  The  difference  of  level  of  the  two  surfaces  of  the  ^de  com- 
pensates for  the  difference  in  height  of  the  two  legs  or  bearings  of  the 
flat,  and  the  wire  surface  of  the  flat  is  thus  brought  parallel  with  the 
surfaces  of  the  guide.  At  the  time  of  grinding,  the  two  bearings  of 
the  flat  stand  at  different  levels.  There  was  thus  accomplished,  by 
a  combination  of  stationary  guides  and  co-operating  levers,  what 
in'eviously  had  been  accomplished  by  the  former  machines  having 
movable  guides.  It  docs  not  appear,  however,  that  the  device  of  tlw 
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patent  In  suit  Ii  more  efficient  than  the  fonner  machines,  wfakfa  are 

practical  and  still  in  extensive  use. 

The  defendants'  device  is  covered  by  patents  to  Penney,  No.  544,- 
441,  August  13,  1895,  and  Na  620,353,  February  28.  1899.  de- 
fendants grinding  roll  is  supported  by  a  "floating  cradle,"  which  is 
movable  from  one  carding  engine  to  another.  'Hiis  cradle  has  end 
plates  carrying  bearings  for  the  grinding  roll.  To  each  end  plate 
is  secured  a  plate  having  its  lower  edge  formed  into  a  concave  guide. 
When  the  floating  cradle  is  applied  to  a  particular  carding  engine,  it 
rests  upon  brackets  fixed  to  the  carding  engine ;  and  sur&ces  of  the 
end  plates  of  the  cradle  slide  upon  surfaces  of  the  bracket,  so  that 
the  cradle  has  an  up  and  down  movement.  As  the  flat  approaches 
the  grinder,  it  encounters  a  fixed  abutment  90  the  bracks,  which  raises 
it  slightly,  and  the  flat  then  engages  with  the  concave  guide  on  the 
lower  edge  of  the  cradle.  The  cradle  and  roll  press  £>wnward  by 
their  own  wei^t  upon  the  flat  during  the  grinding  operation.  The 
tilt  of  the  flat  is  corrected,  and  the  flat  ground,  by  the  co-operation  of 
a  fixed  abutment  on  the  carding  engine,  a  concave  ^ide  of  irregular 
cun-ature  attached  to  the  movable  cradle,  and  the  weight  of  the  cradle 
and  roll  pressing  down  upon  the  flat.  The  advantages  of  this  device 
are  obvious  and  undisputed.  The  defendants  have  dispensed  entirely 
with  the  levers  of  Knowles  &  Tatham,  and  of  priM-  devices,  and  also 
with  guides  fixed  to  the  carding  engines.  Thus,  if  we  assume  that  a 
factory  were  fitted  with  40  carding  engines,  Knowles  &  Tatham  would 
require,  for  grinding,  80  levers,  with  studs  and  weights,  and  40  pairs 
of  guiding  surfaces,  each  pair  requiring  very  accurate  adjustment.  A 
single  movable  cradle,  provided  with  bearings  for  a  grinding  roll, 
and  wnth  a  single  pair  of  guides  for  the  flats,  which  can  be  successive- 
ly applied  to  a  number  of  different  carding  engines,  is  certainly  an 
ingenious  invention,  which  could  not  have  been  found  in  the  Knowles 
&  Tatham  patent.  The  defendants'  guides  are  portable  guides,  and 
not  "fixed  parts"  attached  to  the  <;arding  engine.  They  have  a  fixed 
relaticm  to  the  axis  of  the  finding  roU  at  the  time  of  grinding.  But 
this  must  be  true  of  all  guides,  movable  and  immovable;  otherwise 
they  would  not  be  guides.  It  is  also  true  that  the  guides  h^ve  per- 
manently a  fixed  relation  to  the  axis  of  the  grinding  roll.  In  the 
Knowles  &  Tatham  device,  this  is  of  consequence  only  at  the  time  of 
grinding,  and  is  a  disadvantage  at  other  times,  since  it  involves  use- 
less friction ;  for  the  flats  are  continually  pressed  against  the  guides 
by  the  levers,  not  only  during  the  grinding  operation,  which  is  in- 
frequent, but  during  the  long  intervals  when  no  grinding  is  being 
done.  This  defect  may,  however,  be  obviated  by  additions  means — 
not  disclosed  by  the  patent — to  hold  the  levers  out  of  engagement 
with  the  flats  when  no  grinding  is  being  done.  The  defendants' 
guides  are  in  a  fixed  and  permanent  relsUion  to  each  other,  and  to 
the  axis  of  the  grinding  roll,  since  they  are  parts  of  the  movable  craJle. 
The  advantage  of  this  is  that  it  permits  a  single  adjustment  of  two 
guides  to  each  other  and  to  the  bearings  of  the  grinding  roll.  That 
they  permanently  maintain  this  adjustment,  makes  them  easily  remov- 
able from  the  carding  engine  when  not  needed,  and  also  ready  to  be 
applied  to  a  machine  without  further  adjustment  when  th^  are  necd- 
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ed.  A  pair  of  portable  guides  is  practically  a  very  different  thing 
from  the  stationary  "fixed  parts"  of  Knowles  &  Tatham. 

The  complainant's  case  rests  upon  the  proposition  that  there  is  a 
substantial  similarity  between  the  guides  of  the  complainant  and  the 
guides  of  the  defendants,  and  presents  an  extreme  example  of  an 
attempt  to  hold  a  defendant  liable  not  upon  the  ground  that  it  in- 
fringes the  claims  allowed  by  the  patent  omce,  but  claims  constructed 
by  experts.  It  is  a  complete  answer  to  the  complainant's  case  that 
the  patentees  have  not  taken  out  a  patent  for  a  guide  having  a  fixed 
relation  to  the  axis  of  the  grinding  roll  The  patent  is  for  a  com- 
bination of  three  elements.  One  of  these  elements  (i.  e.,  levers)  has 
no  corresponding  part  in  the  defendants'  device.  The  function  of 
pressing  a  flat  against  a  grinding  roll  was  old,  and  tho-efore  the  fact 
that  the  defendants'  device  also  performs  this  function  is  of  nd  con.- 
sequence.  That  it  is  done  fay  substantially  different  mechanism  from 
that  used  by  the  complainant,  and  that  this  new  organization' of  parts 
gives  a  new  result,  and  dispenses  with  a  large  number  of  moving 
parts,  is  undeniable.  That  the  defendants  do  not  employ  the  com- 
binaticMi  described  and  claimed  in  the  patent  in  suit  is  clear.  The  de- 
fendants' expert  regards  the  defendants'  grinder  as  a  radically  different 
organism  from  that  of  the  patent  in  suit,  and  as  having  many  and  im- 
portant utilities  and  advantages  not  possessed  by  the  Knowles  & 
Tatham  construction ;  and  his  evidence  is  much  more  c(»ivindng  than 
that  of  the  complainant's  experts.  It  requires,  however,  no  expert 
evidence  to  make  it  appear  that  the  language  of  the  claim  is  entirely 
ina^licable  to  the  defendants'  device.  The  complainant's  counsel  and 
experts  concede  that  the  defendants'  device  is  not  within  the  "literal- 
ism" of  the  claim ;  but  it  is  apparent  that  the  language  of  the  claim 
describes  elements — ^levers,  g — ^which  the  defendants  do  not  employ 
at  all,  and  there  is  nothing  whatever  in  the  defendants'  device  which 
can  be  tvought  witlun  the  lollowii^  language : 

"Fixed  pRrts  provided  with  surfaces,  e>  and  e*.  formed  parallel  with  each 
other,  and  separated  from  each  other  b7  a  difference  of  level  such  that  a  flat 
hdd  agalHRt  the  anrfacea.  e>  and  e>,  will  have  Ita  card-wire  anrface  parallel 
to  said  surface,  e>  and  e*.** 

The  complainant  contends  that  a  pair  of  portable  guides,  not  fixed 
to  the  carding  engine,  and  having  irregular,  concave  surfaces,  per- 
forms the  same  functions  as  the  above-described  parts  of  the  Knowles 
Si  Tatham  device.  This,  of  course,  would  be  immaterial  if  true,  for 
the  complainant  must  stand  on  its  patent,  but  it  is  not  true.  The  func- 
tion of  the  machine  of  Knowles  &  Tatham  is  to  grind  flats  to  a  cer- 
tain definite  shape,  to  wit,  a  plane  surface,  with  the  wires  of  equal 
length.  This  cannot  be  done  upon  the  defendants'  machine.  Nor  can 
the  complainant's  machine  ftfoduce  the  curved  surface  of  the  defend- 
ants' wire  dothing.  The  machines  are  different  in  function.  It  is 
true  that  both  grind  the  wire  of  flats,  but  the  problem  was  not,  broad- 
ly* to  grind  a  fiat,  but  to  grind  it  to  a  predetermined  form.  The 
form  to  be  produced  determines  the  shape  of  the  guide  which  is  to 
produce  it. 

Invention  is  said  to  reside  in  overcoming  the  difficulties  of  using 
a  stationary  guide  for  the  production  of  a  predetermined  form.  The 
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complainant's  experts  enumerate  these  difficulties.  A  straight  guide 
could  not  be  employed,  either  horizontal  or  inclined  in  either  directioD, 
because  this  would  grind  one  part  of  the  surface,  and  not  the  other, 
and  destroy  the  shape.  A  line  oi  simple  curvature  would  not  answer, 
not  because  ^it  would  not  grind,  but  because  it  could  not  be  made  to 
grind  to  a  desirable  shape.  There  is,  however,  a  bare  spot  in  the  tes- 
timony of  the  complainant's  experts.  While  it  may  show  the  dif- 
ficulty of  grinding  a  plane  surface,  and  that  Knowles  &  Tatham  were 
the  first  to  solve  this  difficulty,  it  does  not  close  up  the  field  of  in- 
vention. There  still  remains  open  to  other  inventors  the  problem  of 
grinding  an  irregular  surface  by  an  irregular  guide.  The  contention 
of  the  complainant  is  that  when  Knowles  &  Tatham  produced  a  guide 
whereon  one  leg  of  the  flat  traveled  at  one  height,  and  the  other  at 
another,  they  doted  the  field  of  invention,  and  that  any  stationary 
guiding  device  whereon  the  two  legs  of  the  flat  travel  at  unequal 
heights,  and  which  produces  any  suitable  form  of  wire  surfaces,  em- 
bodies the  invention  of  Knowles  &  Tatham.  It  is  sdd  that  the  com- 
plainant's guide  "is,  in  effect,  two  guides, — one  for  the  heel  bearing 
of  the  flat,  and  one  for  the  toe  bearing  thereof.  Throughout  the  en- 
tire grinding  or  trueing  operation,  the  heel  and  toe  bearings  of  the 
flat  are  each  on  its  own  guide."  But  it  is  surely  a  straining  of  lan- 
guage to  say  that  the  continuotu  curved  surface  of  the  defendants  is 
two  guides,  or  two  independent  guiding  surfaces. 
The  brief  says,  of  the  Knowles  &  Tatham  guides : 

*^«8e  two  ffuldes  are  ctiaracterlsed  by  heUug  at  a  difference  ot  Iflvd. 
and  this  iB  the  absolutely  essential  cbaracterlstlc  ot  On  Rnowlei  ft  Tatbam 

snide,  and  necesssrlly  of  every  eqniTalent  thereof.** 

It  is  apparent,  from  the  nature  of  the  problem,  and  from  an  exam- 
ination of  the  prior  structures,  that  it  is  the  essential  characteristic 
of  any  guide,  whether  movable  or  immovable,  that  it  should  tilt  the 
flat,  and,  as  the  flats  are  upon  l^s  of  unequal  length,  that  the  bearing 
points  of  the  flats  must  be  at  an  unequal  level  during  the  grinding 
operation.  A  very  large  part  of  the  amiment  of  the  complairant  and 
of  its  experts  becomes  valueless,  from  the  insistence  upon  a  difference 
of  level  of  two  bearing  points  of  the  flat  upon  a  guide  as  a  standard 
of  comparison  upon  the  question  of  infringement.  As  the  problem 
is  to  correct  the  tilt  of  the  surface  to  be  ground,  and  as  this  neces- 
sarily involves  a  change  in  the  position,  not  only  of  the  wire  surface, 
but  of  all  other  portions  of  the  flat,  and  as  flats  are  commonly  con* 
structed  with  two  legs  of  unequal  length,  it  is  a  requirement  of  the 
problem  that  the  bearing  points  of  the  flats  should  be  at  a  different 
level  at  the  time  of  grinding,  since  this  follows  necessarily  from  the 
requirement  that  there  should  be  a  change  of  the  inclination  of  the  wire 
surface.  It  is  impossible  to  tilt  the  top  without  tilting-  the  bottom. 
The  problem  was  how  to  accomplish  the  tilt,  and  it  is  absurd  to  make 
the  solution  of  the  problem  the  final  test  of  infringement.  Moreover, 
it  is  perfectly  apparent  that  there  must  be  some  form  of  guide  which 
will  bring  the  flat  into  the  appropriate  relation  to  the  roll.  It  is  there- 
fore absurd  to  make  the  fact  that  the  guide  has  a  proper  relation  to 
the  grinding  roll  a  test  of  identity  of  mechanism.  A  guide  must,  of 
course,  establish  a  relation  between  the  thing  guided  and  the  point 
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to  which  it  is  to  be  guided.  All  such  contentions  erroneously  imply 
that  Knowles  &  Tatham  were  the  first  to  see  that  there  must  be  a 
difference  in  the  level  of  the  bearine  points  of  the  flat  at  the  time  of 
^^ding»  or  that  a  guide  must  gut(M.  The  complainant  cannot  base 
infringement  upon  the  fact  that,  at  the  time  of  grinding,  the  guide 
holds  the  fiat  in  a  proper  rdation  to  the  grinding  roll,  or  upon  the 
fact  that  the  legs  of  the  flat  are  at  different  levels  at  the  time  of  grind- 
ing. The  problem  was  how  to  shape  a  stationary  guide  so  that  it 
would  accomplish  this,  and  also  permit  the  travel  of  the  flat.  Knowles 
.&  Tatham  provided  two  straight  lines  at  a  difference  of  level  which 
compensated  exactly  for  the  tilt.  All  parts  of  the  fiat  advance  in  a 
straight  line.  It  is  necessary  that  the  flat  ends  should  have  a  special 
cOTcavity  between  heel  and  toe,  so  that  the  shoe  can  straddle  the  set- 
off or  inclined  surface  which  separates  the  two  guiding  stn'facet.  If 
it  be  said  that  they  were  the  first  to  utilize  the  fact  that  the  flat  had 
two  independent  bearing  points,  this  involved,  also,  the  use  of  the 
concavity  between  these  bearing  points.  It  is  this  concavity  which 
makes  the  bearing  points  independent,  and  which  prevents  a  change 
of  position  from  the  inclined  surface  or  set-off.  The  defendants  do 
not  require  the  concavity  between  the  heel  and  toe  in  order  to  tilt 
their  flat,  and  there  is  no  necessity  for  any  independent  legs  or  bear- 
ings, separated  by  a  concavity.  If  both  bearings  of  the  shoe  were 
connected  by  a  [Aane  surface,  they  would  still  travel  along  the  guide. 
The  device  of  tiie  defendants,  then,  is  not  dependent  upon  seeing 
that  the  independent  legs  separated  by  a  concavity  could  be  utilized 
in  tilting  the  flat.  If  their  device  will  guide  a  flat  eqiially  well  whether 
it  has  a  single  surface,  or  two  independent  legs  separated  by  a  concav- 
ity, then  its  essential  feature  is  not  the  use  of  the  independent  bear- , 
ings,  nor  the  provision  of  a  distinct  guide  for  each  of  the  independent 
bearings.  The  only  remaining  ''essential  resemblance"  betv^en  the 
two  guides  ts  that  each  gets  the  flat  into  the  correct  position  for 
grinding. 

It  is  apparent  that  the  case  of  the  complainant  is  entirely  outside 
the  patent,  and  fails  for  this  reason.  But  furthermore  it  appears  that 
the  case  which  has  been  constructed  outside  the  patent  is  not  a  good 
case.  There  is  no  evidence  before  us,  save  in  their  descriptions  of 
the  invention,  of  what  was  the  inventive  conception  of  Knowles  & 
Tatham.  It  is  assumed  by  the  experts  that  the  patentees  had  a  con- 
ception corresponding  to  what  they  attribute  to  them.  It  is  by  no 
means  to  be  assumed  in  any  case  that  the  actual  inventive  conception 
of  a  patentee  corresponds  to  the  conceptions  of  an  expert  skilled  in 
the  principles  of  science.  It  is  the  province  of  scientific  experts  to 
detect  resemblances  and  differences  where  none  are  apparent  to  the 
practical  mind.  The  inventor  is  not  entitled  to  enlarge  his  patent  by 
asking  the  court  to  assume  that  he  had  a  conception  that  embraced 
all  that  his  experts  can  conceive.  There  is  no  evidence  in  this  case 
that  these  inventors  made  any  broader  invention  than  that  described 
by  their  patent ;  i.  e.,  a  particular  device  designed  to  perfonn  a  par- 
ticular function.  So  far  as  appears,  the  Knowles  &  Tatham  patent 
fully  sets  forth  and  covers  the  actual  invention. 

The  cranplainant's  experts,  in  my  opinion,  have  failed  not  only  in 
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getting  within  the  i»itent,  but  also  in  showing  that  the  defendants' 
guide  is  the  ethbodiment  of  any  novel  idea  first  embodied  in  the 
device  of  Knowles  &  Tatham.  On  the  contrary,  I  think  that  it  ap- 
pears that  Knowles  &  Tatham  left  room  for  an  independent  solution 
of  the  problem  of  providing  a  grinding  guide  which  was  stationary 
at  the  time  of  grinding.  This  solution  consisted  partly  in  a  change 
of  function,  to  wit,  a  change  of  the  form  to  be  ground.  As  the  whole 
problem  is  to  provide  a  guide  that  will  grind  to  a  proper  form,  a 
change  of  form  which  involves  or  permits  an  important  change  of 
mechanism  is  a  substantial  change  of  function.  This  change  of  the 
form  to  be  ground  rendered  the  guide  of  Knowles  &  Tatham  inap- 
plicable, and  called  for  the  construction  of  a  new  form  of  guide,  which 
was  not  suggested  by  the  Knowles  &  Tatham  patent.  It  rendered 
thie  use  of  two  legs,  separated  by  a  concavity,  nonessential.  As  the 
defendants*  device  is  not  dependent  upon  the  conception  that  two  in- 
dependent legs,  separated  by  a  concavity,  mig^t  be  utilized  in  moving 
the  flat  to  the  required  position,  the  defendants  do  not  infringe  the 
claims  of  the  experts  for  the  complainant. 

I  agree  with  defendants'  counsel  that  the  patent  in  suit  and  de- 
fendants' machine  are  alone  necessary  to  a  decision.  The  defendants' 
machine  is  not  within  the  patent,  even  when  construed  without  regard 
to  the  important  limitations  made  by  amendments  after  the  rejection 
of  claims.  It  seems  unnecessary,  therefore,  to  consider  in  detail  the 
important  question  of  anticipation  by  devices  in  the  general  art  of 
guiding  bodies  of  irregular  shape  to  grinders  or  other  shaping  tools. 
In  my  opinion,  the  prior  art  of  this  case  is  not  properly  limited  to 
devices  formerly  appUed  to  carding  engines.  The  problem  was  not 
peculiar  to  the  art  of  carding,  but  was  simply  that  erf  guiding  a  mov- 
ing part  of  uregular  shape  against  a  grinding  roll.  It  is  impossible 
to  say  that  the  question  of  invention  is  to  be  decided  solely  upon  the 
particular  means  of  guiding  that  have  been  employed  heretofore  in 
carding  engines.  The  guiding  of  parts  to  a  cutting  or  grinding  tool  by 
means  of  a  stationary  guide  is  familiar,  and  any  anticipations  of  sta- 
tionary guides  found  in  the  general  art  of  guiding  an  object  of  irregular 
shape  against  a  tool  would  furnish  complete  instructions  to'a  mechanic 
whose  problem  was  to  change  the  tilt  of  the  fiats  of  a  carding  engine: 
A  mechanic  who  wras  absolutely  ignorant  ol  the  carding  art  would  be 
as  well  qualified  to  do  this  as  one  who  knew  it  thoroughly.  The  "par^ 
ticular  environment,"  as  it  is  called,  of  these  moving  flats,  though  re- 
ferred to  in  an  indefinite  way,  has  not  been  shown  by  the  expert  testi- 
mony to  have  presented  any  particular  problem  of  difficulty  which 
would  not  arise  were  these  fiats  moving  around  in  an  endless  chain, 
entirely  disconnected  from  a  carding  engine.  Given  a  chain  of  flats, 
having  bearings  at  each  end  and  moving  along  a  guide ;  change  the 
tilt  of  these  flats  by  a  stationary  guide.  That  was  the  entire  problem, 
which  was  not  complicated  in  any  way  by  the  carding  operation. 

.The  patent  to  Holmes,  No.  224,187,  shows  a  contrivance  closely 
resembling  that  of  the  patent  in  suit,  both  as  a  combination,  and  in 
the  employment  of  a  guide  upon  which  the  article  to  be  shaped  bears 
at  two  points  of  a  different  level.  This  patent  at  least  throws  serious 
doubt  upon  the  soundness  of  the  complainant's  bro^  interpretation 
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bf  the  Knowles  &  Tatham  invention.  The  patent  to  Susemihl,  No. 
370,502,  also  shows  a  guide  of  substantiallv  the  same  form  as  that  of 
the  patent  in  suit. 

If  the  defendants'  device  were  within  the  patent  in  suit,  the  question 
of  invention  would  become  important.  It  is  unnecessary,  however, 
to  decide  whether  the  patent  is  valid,  since  the  brief  of  the  defendants, 
in  my  opinion,  presents  a  clear  and  conclusive  defense  of  noninfringe- 
ment. 

The  bills  will  be  dismissed. 


BSGINA  MI^BIO  BOX  GO.  v.  F.  O.  OTTO  ft  SONS  et  aL  (three  cases). 


L  PATKUTi— IirVRINGBlfBHT— ACCODRTIKO  POH  DaHAOBS. 

Wbere  It  appears  that,  la  Infringing  complolnanfa  patent,  defaid- 
ants  acted  with  fall  knowledge,  and  In  wantoo  and  willful  disregard, 
of  complalnaats  rights,  every  qaeetlon  of  doubt,  on  an  accounting 
for  damages,  sfaoold  be  resolved  against  the  infringer. 


Where,  on  an  accounting  for  damages  for  the  mannfacture  and  sale 
by  defendauto  of  Infringing  music  boxes,  It  appeared  that  the  patent 
was  the  fonndatl<»i  patent  tor  that  class  ot  antomatlc  Instruments  which 
It  described  and  claimed;  that  complainant  had  a  monopoly  of  thehr 
mannfacture,  and  was  able  to  supply  those  sold  by  defendants;  and 
that  defendants*  Infringement  was  wanton  and  willful, — It  will  be 
presumed  that  but  for  the  Infringement  all  the  Instrum«atB  they  wAd 
would  have  been  purchased  from  complainant  eltJier  by  defendants 
or  their  customers;  and  this  presumption  la  not  overcome  by  evldoice 
showing  that  some  of  them  were  supplied  on  orders  from  customers 
wtio  dealt  exdnslTely  vttta  defendants. 

In  Equity.  Suits  for  infringement  of  patents.  See  lo6  Fed.  78. 
On  exceptions  by  defendants  to  master's  report,  stating  account  for 
damages. 

The  following  is  the  report  of  the  master: 

The  above-entltied  causes  having  been  referred  to  me  as  masto  by 
decretal  orders  made  at  a  stated  term  of  the  United  States  circuit  court 
for  tiie  district  of  New  Jersey,  In  the  Third  circuit  on  the  29th  day  of 
January.  1901,  with  instmctlons  to  ascertain  and  report  to  the  court  an 
account  of  the  gains,  profits  and  advantages  which  the  eatd  defendants 
in  each  of  the  above-entitled  causes  bave  realized  through  their  unlawful 
tafrlngement  of  complainant's  letters  patent  Nob.  569,233,  596,803,  621,025, 
together  with  the  damages  which  the  complainant  has  sustained  thereby, 
I  beg  leave  to  report: 

That  the  respective  parties  appeared  before  me  by  tbelr  counsd.— An- 
tonio Enauth,  Esq.,  of  counsel  for  complainant  and  Edwin  H.  Brown, 
Esq.,  and  Donald  Campbell,  Esq.,  of  counsel  with  defendants, — and  by 
stipulation  the  testimony  in  the  three  several  accountings  was  taken  simul- 
taneously, said  testimony  and  the  exhibits  referred  to  therein  being  annezed 
hereto.  The  complainant  duly  waived  any  claim  for  profits  or  damages 
wbich  the  defendants  may  have  gained  by  reason  of  the  Infringement 
in  cases  Nos.  2  and  3  of  the  above-entitled  causes,  and  also  duly  waived 
tlie  recovery  of  any  profits  In  case  No.  1,  and  therefore  the  Issue  to  be 
passed  upon  by  me.  Is  what  damages  may  bave  been  sustained  by  the  com- 
plainant by  reason  of  the  Infringement  by  defendants  In  suit  No.  1,  F.  O. 


(Circuit  Oonrt  D.  New  Jnsey.  February  18;  1902L) 
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Otto  ft  SoDB  and  Onatav  Otto,  of  letters  patent  No.  060:288,  ttw  letten 
patent  Incladed  therein. 

By  stipulation  the  record  before  the  court  In  eadk  of  the  causes  on  whlcU 
the  several  decrees  were  made,  was  made  a  put  of  the  record  upon  thii 
accountlnsr,  and  from  this  record  and  the  testimony  takoi  berdn,  tt  ap- 
pears that  the  defendants,  F.  G.  Otto  &  Sons,  a  corporation,  and  Oostar 
Otto  had  full  knowledge  that  the  complainant,  who  Is  engaged  to  the  man- 
ufacture of  music  boxes,  bad  the  sole  right  to  mannfactore  and  tuH  tbe 
Interchangeable  automatic  music  boxes  covered  by  said  letters  patent  ^'o. 
668,233,  and  that  tbe  Infringement  of  these  rights  by  said  defendants 
was  a  vanton  and  willful  disregard  of  the  pn^ierty  rights  of  oomplaiiiant 
tliereln.  The  defendants,  being  manufacturers  of  music  boxes,  coromeD- 
ced  tbe  manufacture  of  tbe  Infringing 'Instrument  early  In  the  spring:  of 
1890,  and  made  the  first  sale  thereof  on  the  21st  day  of  Decern bw,  1896. 
tbe  last  sale  being  on  the  9th  day  of  October,  1900.  Tbe  several  actJona 
herein  were  commenced  on  the  IStb  day  of  January.  1900,  and  the  decrees 
made  tbe  29tb  day  of  January.  1901.  In  the  early  part  of  December,  1900i 
the  defendant  Gnstav  Otto  had  a  conference  at  Lelpslc  with  Mr.  Rlesener, 
the  patentee  of  the  foundation  patent,  No.  569,233.  rating  to  ita  nse  by 
tiie  defraidants  In  the  United  States,  and  also  had  a  ewTcnatliHi  with  a 
repreaentatlve  of  complainant  about  tills  time  eonoernlng  tbe  nald  lettras 
patent  Uoreovw  It  appears  that  althoogh  a  voluminous  answer  was  in- 
tenEHMCd  by  the  dtfendants  herein,  that  no  testimony  whatsoever  was  taken 
to  sustain  the  same,  and  no  argument  was  made  on  the  hearing  by  tbe 
defendants.  From  the  circumstances  above  set  forth,  there  appears  to 
be  no  doubt  but  that  the  Infrlngem^ts  herein  were  made  by  botii  defoid- 
ants  with  fall  knowledge  of  complainant's  rights  and  were  a  wanton  and 
willful  disregard  of  tbe  same,  and  In  such  a  case  every  doubt  and  difllcnitr 
arising  on  tbe  accounting  should  be  resolved  against  the  Infringe.  Rubber 
Co.  V.  Goodyear,  9  Wall.  803,  19  L.  Ed.  &Q6;  Creamer  v.  Bowers  (C.  Ci 
Fed.  206^  208;  Bose  v.  HIrsh.  86  C.  a  A.  132.  M  Fed.  177,  61  L.  B.  A. 
801. 

The  [ffodnct  of  defendants'  Infringement  of  the  several  letters  patent 
harein  was  the  Instrument  In  evidence  known  as  "Complainant's  Exhibit 
Defendants'  Insti'ument."  This  was  tbe  first  Instrument  sold  by  the  de- 
fendants, and  was  purchased  by  Mr.  J.  C.  Breckinridge  on  the  2Iat  day 
of  December,  1899,  from  M.  J.  Palllard  &  Co.,  $300  being  paid  by  the  pur- 
chaser to  Palllard  &  Co.  for  tbe  same.  Tbe  Instrument  wan  billed  by  d«- 
fendants  to  PaiUard  &  Co.  likewise  on  the  21st  day  of  December.  189^ 
Defendants  ouuiufactured  tblrty-slx  Instruments  similar  to  the  one  soiA  by 
Palllard  ft  Co.,  selling  thirty-five  of  tbe  same  to  various  purchasers,  the 
remaining  one  being  sent  to  Gwmany,  where  It  now  is.  This  Instrument 
is  an  adtomatlc  Interchangeable  mnslc  box,  and  Is  fully  described  fn  the 
record  before  the  «ourt  on  the  bearing  In  tbe  above-stated  causes. 

Complainant  has  offered  in  evidence  a  music  box  manufactured  by  it  and 
known  as  the  Subllma  Corona,  and  has  offered  testimony  which  proves  that 
there  is  a  substantial  Identity  between  tbe  Siibliraa  Corona  and  the  de- 
fendants' Infringing  Instrument  the  testimony  showing  that  tbe  test  of  the 
cost  of  Instruments  of  this  nature — that  Is  of  automatic  InterdumgeaMe 
Instmmenta— depends  almost  entirely  upon  the  diameter  of  the  tone  disk 
used  therein,  as  tbe  whole  mechanism  Is  proportioned  In  accordance  Uiere- 
wltb.  The  diumeter  of  tbe  tune  disks  In  tJie  defendants'  Instrument  la 
twenty  and  one-half  Inches,— of  the  Subllma  Corona  twenty  and  three- 
fourth  Inches.  Moreover  It  appeared  that  the  Subllma  Corona  contained 
a  substantial  embodiment  of  all  of  tbe  features  of  the  claims  of  the  three 
letters  patent  which  defendants  infringed.  The  complainant  has  proved 
by  satisfactory  evidence  tliat  the  cost  of  tbe  Subllma  Corona  Instrument. 
Including  the  material,  wages  paid,  the  chaises  for  general  tactcsry  and 
selling  expenses,  and  an  additional  fifteen  per  cent  on  tbe  cases  sImmv  vas 
$106.81,  and  that  this  cost  price  was  the  8<^e  basis  for  the  payment  of 
wages  to  its  employes  In  the  manufacture  of  the  same,  and  that  wsges 
were  actually  paid  In  accordance  with  this  scale;  and  moreover  that  the 
selling  price  of  this  Instrument  was  based  upon  the  cost  so  ascertained 
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by  the  C4»npliilnant  The  complainant  prodneed  two  books,  mud*  about 
June.  ISeo,  containing  a  detailed  calcnlatlon  of  tiie  coat  of  this  InHtrament. 
showing  the  cost  to  be  as  above  stated,  end  gave  competent  evidence  to 
austaln  the  entries  made  therein.  The  selling  price  of  this  Instrument  to  the 
trade  varied  between  V173.S0  before  Febmary  l,  1900,  the  lowest  sdllng 
price,  and  f200  thereafter:  but  complainant  concedes  that  the  latter  ilgore 
w«a  not  always  used  for  sales  to  the  trade  after  February  1.  1900.  and 
tberefbra  tor  the  purposes  of  this  accounting  the  lower  pilce  of  |178jB0 
must  be  presumed  to  have  been  the  usual  selling  price  of  such  Instru- 
ments. From  this  sdllnc  price  certain  dldconpts  were  allowed  to  the  trade, 
six  pa  coit.  for  cash  payment  in  ten  days  and  an  additional  five  per  cent 
whenever  more  than  $1,000  was  purchased,  and  I  find  that  In  calcnlatlng 
the  selling  price  of  said  Instrument,  so  far  as  this  case  Is  concerned,  that 
only  the  five  per  cent,  discount  should  be  allowed.  It  was  complainant's  cus- 
tom to  allow  other  discounts  for  sales  made  to  customers  where  an  amount 
was  sold  larger  than  Is  shown  by  the  proofs  herein,  and  these  last-mentioned 
discounts  therefwe  cannot  be  consldwed  in  estimating  the  net  s^lng 
price  ef  tiie  oomplalnantfB  Instrument,  the  Subllma  Gwoua.  It  furtiier  ep- 
pears  ttom  the  testimony  taken  berdn  that  the  comi^inant  has  the  ez- 
clnslre  control  of  the  sale  and  manufacttire  of  these  Instruments;  that  the 
complainant  had  mannfactnred  and  sold  a  great  many  of  the  same,  and 
had  the  capacity  to  manufacture  thirty-five  other  Instmments  if  it  had 
been  called  upon  to  do  so  hy  the  defendants,  or  the  persons  to  whom 
these  thirty-five  instruments  were  sold  by  the  defendant  F.  6.  Otto  & 
Sons.  The  testimony  of  tlie  defendant  F.  G.  Otto,  the  president  of  the 
defendant  company,  admits  spedfically  that  at  the  time  the  Infringing 
UutrumentB  were  sold  1^  the  dtfendant  F.  O.  Otto  ft  Sons,  tiie  cnn^lD-' 
ant  WHS  tiw  only  manufactorer  of  automatic  Inter^angeaMe  music  boxes. 
Therefore  such  Instrnments  could  only  lawfully  be  purchased  from  Uw 
complainant,  which  maintained  a  close  mon<^ly  in  the  manufacture  and 
sale  of  the  same.  The  Introduction  of  these  instruments  had  displaced 
to  a  very  great  extent  the  mnslc  boxes  made  prior  thereto  by  complainant, 
so  that  two-thirds  of  the  product  of  complainant's  factory  is  of  ibe  anto- 
nuttlc  Interchangeable  music  box  variety.  I  therefore  find  that  tdie  patrat 
involved  In  the  first  suit  (No.  1)  was  a  foundation  patent  for  that  class  of 
automatic  music  boxes  which  tt  describes  and  claims;  tiiat  tiie  machine 
la  claimed  by  it  as  an  enthre  oi^nlsm  which  it  covers  by  tnoad  and  com- 
prethenslve  claims.  It  is  not  a  patent  for  an  Improvement  merely,  but  a 
patmt  for  an  entirely  new  class  of  macbtnes,  and  It  Is  this  patent  which 
gave  the  whole  salable  value  to  the  macbiofc  The  patents  in  suits  Nos. 
2  and  8  are  for  improvements  In  such  a  machine  as  claimed  In  the  patent 
In  suit  No.  Ij  but  did  not  add  anything  to  tbe  value  of  the  machine  which 
conld  be  assessed  in  money,  and  the  testimony  as  to  the  great  commercial 
value  of  the  invention  was  confined  to  the  letters  patent  Na  &G8,233.  the  in- 
fringement thereof  being  the  cause  ot  action  In  ault  Na  1.  McDouald  t. 
Whitney  (a  O.)  SO  Fed.  46G. 

The  mle  of  law  to  be  applied  to  the  facts  as  hereinbefore  set  forUi  Is 
■ettted  In  Rose  v.  Hirsh,  S6  a  C.  A.  132.  94  Fed.  177,  51  L.  R.  A.  801 
(circuit  court  of  appeals.  Third  circuit).  This  case  follows  Creamer  v. 
Bowers  (a  C.)  S5  Fed.  206,  208;  Sargent  v.  Lock  Co..  114  U.  3.  6S,  5  Sup. 
Ct.  1021.  29  L.  £kl.  67;  and  the  rule  Is  clearly  stated  in  Walk.  Fat.  (3d  Ed.) 
mr.  663. 

The  substantial  identity  of  complainants  instrument  the  Subllma  Oorona. 
with  the  instrument  sold  by  defendants  being  clearly  shown.  t<^ether 
with  the  cost  and  selling  price  of  complainant's  instrument,  and  also  the 
wanton  and  wlUftil  disregard  of  comi^inants  rights  by  defendants,  to- 
gether with  tiie  (dose  monopoly  held  by  complainant  In  the  manufacture 
of  this  instrument,  and  Its  abllfl?  to  produce  thirty-five  additional  instru- 
ments of  the  kind  known  as  the  Subllma  Corona,  the  only  point  remaining 
to  be  considered  Is  whether  defendant  would  have  purchased  these  Instm- 
ments from  complainant  Many  authorities  have  been  cited  by  defendant 
upon  this  point  for  the  purpose  of  absolving  defendant  fnun  any  liability 
bj  reason  ot  tiie  sale  to  various  Individuals  and  corporations  of  the  Infrln- 
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ging  fnstnimeiit  A  ca refill  review  of  these  authorities  leads  to  ttie  coskId- 
fiion  that  while  there  are  ct-rtnin  graeral  principles  of  law  applicable 
generally  to  this  subject,  yet  each  case  must  be  decided  In  view  of  the 
peculiar  drcnmstances  pertaining  thereto;  and  that  there  cannot  In  tb« 
nature  things  be  uy  one  role  of  damages  which  will  equally  apply 
to  all  cases,  the  mode  «C  ascertaining  aetoal  damages  depending  on.  tlie 
peculiar  nature  ot  the  monopoly  granted  (Beymonr  t.  McOormtck.  16  How. 
489,  14  L.  Ed.  1024),  keeping  In  Tiew.  when  api^leable,  tlie  principles  wt 
forth  in  Creamer  t.  Bowers  (C.  C.)  3S  Fed.  206,  &nd  followed  fn  Rose  t. 
Hlrsh,  supra,  that  in  cases  qf  Wanton  infringement  any  doubt  arising  in 
respect  to  the  sofflclency  of  the  evidence  to  warrant  a  finding  of  the 
amount  of  damages,  must  be  res<^Ted  agaln&t  the  infringer.  See,  also, 
Walk.  Fat.  (3d  Bd.)  par.  563. 

It  appears  from  defendants  statement  of  sales  that  of  the  tblrty-flTe 
boxes  sold  by  defendants  at  least  twenlr-dve  were,  acconUng  to  the  teitl- 
mony  of  defendant,  billed  to  parties  who  had  an  agreement  with  the  de- 
fendant corporation  to  deal  only  with  It  In  the  purchase  of  music  boxes, 
and  while  this  agreement  was  not  proven,  or  shown  to  have  referenc* 
to  the  interchangeable  automatic  boxes,  yet  defendants  urge  that  tlie  fact 
of  Its  exclusive  right  to  sell  music  boxes  to  these  parties,  cleariy  shows  that 
said  parties  would  not  have  purchased  the  boxes  from  complainant,  and 
therefore  that  defendants  cannot  be  held  liable  for  more  than  nominal  dam- 
ages, ^ie  theory  rests  upon  the  assumption  that  the  burden  is  on  ccmd- 
plalnant  to  prove  that  the  parties  to  whom  the  defoidant  corpwatlcMi  sold 
the  Infringing  Instmmenta.  wotdd  have  purchased  tiw  same  from  com- 
plainant; while  the  cases  cited  almve  are  decided  on  tiie  theory  that  the 
defendants  would  have  bought  the  Infringing  Instmments  from  the  com- 
plainant, because  complainant  had  the  exclusive  right  to  sell  and  man- 
ufacture the  same,  actually  was  doing  so,  and  the  defendant  bad  fall 
knowledge  of  these  facta.  3t  is  reasonable  to  assume  that  when  defoid- 
anfs  customers  ordered  an  automatic  Interchangeable  instrument  frmn 
defendant  they  supposed  defendant  would  procure  the  same  from  com- 
plainant as  It  wlU  not  be  presumed  that  these  customers  contemidated 
that  the  defendant  conxHratlon  would  act  unlawfully  In  supplying  its  cus- 
tomers with  the  automatic  Interchangeable  music  box  desired  1^  them. 
A  court  of  equt^  will  never  presume  that  a  contract  relating  to  ttae  ex- 
clusive purchase  by  its  customers  from  defendant,  contemplated  tbe  doing 
of  an  Illegal  act  by  defendant  Such  a  contract  would  be  unlawful  and  In- 
equitable. And  the  same  reasoning  will  also  apply  to  the  other  customers 
of  the  defendant  corporation  not  included  In  the  so-called  exclusive  agree- 
ment the  presumption  being  that  these  customers  desired  the  defraidant 
corporation  to  supply  them  with  an  automatic  Interchangeable  mitsic  box 
procured  by  the  defendant  corporation  from  complainant  and  which  they 
could  lawfully  use.  There  la  not  snffleleot  evidence  ot^red  by  thm  de- 
f«kiant  to  rebut  this  inesumptlmi. 

Complainant  contends  that  the  defendants  should  l)e  held  respooslble  for 
the  loss  by  complainant  of  the  tune  disks  usually  sold  with  tiie  SubUma 
Corona,  either  by  the  complainant  or  Its  selling  a^ent  upon  the  ground  that 
by  the  sale  of  each  of  the  thirty-flve  instruments  by  defendant  corporation, 
a  sale  of  one  set  of  twelve  disks  for  each  Instrument  by  complainant  was 
prevented.  It  Is  admitted,  however,  that  the  tune  disks  used  in  the  Sablima 
Corona  instruments  could  also  be  used  In  other  instruments  made  by  the 
complainant  The  evldenco  is  not  sufficiently  clear  to  faf^d  the  defendants 
responsible  for  damages  sustained  by  the  complainant  from  the  Iobb  of  the 
sale  of  tune  disks. 

I  further  find  that  If  the  defendant  corporation  liad  purchased  thlrty-flve 
boxes  of  the  SubUma  Corona  style  from  the  complainant  the  total  diarge 
for  the  same  on  the  basis  of  $173.fiO  for  each  Instrument  after  deducting  the 
discounts  allowed  on  such  a  sale,  would  be  $5,768.88.  I  further  find  that  the 
'total  cost  of  tblrty-flre  Snbllma  Corona  music  tmxes  at  $106.81  for  each  In- 
strument would  be  $3,738.35.  I  further  find  that  the  difference  between  the 
total  net  Belling  price  and  the  total  cost  Is  $2,080.53. 

From  the  fore^lng  facts  I  find  as  a  conclusion  of  lav  that  the  con- 
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plftlnant  the  Be^oa  MubIc  Box  Conipany,  Is  entitled  to  recover  of  ttie  de- 
fendant F.  O.  Otto  ie  Sons  and  the  defendant  GtistaT  Otto  the  sum  of 
$2,030.S8  damagea  In  case  Na  1.  together  wltb  the  costs  and  disbursements 
on  cbla  acconntlng,  and  In  caaes  Noa.  2  and  3  only  nominal  damages  agaUist 
the  defoidant  F.  G.  Otto  &  Sons. 

Briesen  &  Knauth  (Antonio  Knauth,  of  counsel),  {or  complainant. 
Dickerson  &  Brown  (Edwin  Brown  and  Donald  Camf^elU  of  coun- 
sel), for  defendants. 

GRAY,  Circuit  Judge.  A  careful  reading  of  the  master's  report  in 
these  cases,  and  consideration  of  the  excepti(»is  thereto  by  defend- 
ants, and  the  motion  of  complainant  for  an  increase  of  the  damages 
awarded,  and  of  the  arguments  by  counsel  in  support  of  said  excep- 
tions and  motion,  convinces  me  that  the  said  report  should  in  all 
things  be  confirmed,  and  that  the  complainant  is  entitled  to  recover 
of  the  defendants,  F.  G.  Otto  &  Sons  and  Gustav  Otto,  the  sum  of 
$2,030.53,  the  damages  in  case  No.  i,  together  with  the  costs  and  dis- 
bursements of  the  accoimting,  and  in  cases  Nos.  2  and  3  nominal 
damages  against  the  defendant  F.  G.  Otto  &  Sons. 

Let  a  decree  be  so  drawn. 
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PATBSTB— iNirBIKORMEST  BT  OPFtCKAS  OP  UWITED  StATM  —  JCBISDIOTIOH  TO 

GomplBlnanfs  bill  alleged  Infringement  of  certain  patents  for  Im- 
provements in  machines  designed  for  use  In  the  post  offices  of  the 
United  States  in  canceling  stamps  and  postmarking  mail  matter;  that 
one  of  the  defendants,  who  was  a  postmaster,  was  using  In  his  office 
two  Infringing  machines  under  leoseff  from  his  codefendnnts;  that  such 
leases  would  expire  In  the  near  future,  and  that  defendants  were  inw- 
paring  to  renew  the  same.  It  was  also  alleged  that  complainant  bad 
tendered  to  defendant  postmaster,  for  use  In  his  office  on  the  same 
terms,  two  machines  made  under  ttie  patent,  which  had  been  refused. 
The  bill  prayed  for  the  usual  relief  for  Infringement  and  for  an  In- 
junction against  the  renewal  by  defendants  of  the  lease.  The  post- 
master, ■who  was  the  only  defendant  residing  within  the  district,  alone 
appeared,  and  filed  a  plea,  alleging  that  he  never  personally  used  or 
caased  to  he  used  the  all^^  Infringing  machines,  bnt  that  they  were 
contracted  for  and  placed  In  his  office  by  the  post  office  department, 
where  they  were  used  by  his  subordinates  by  order  of  such  depart* 
mmt,  solely  In  the  service  and  for  the  benefit  of  the  United  States; 
that  the  rental  for  such  machines  was  paid  by  order  of  the  depaitment 
from  government  funds;  and  that  he  had  no  control  over  the  leasing 
of  the  same,  or  tlie  renewal  of  the  leases  therefor.  H€l&  that  while 
the  court  was  of  opinion,  on  principle,  that  It  had  jarisdictlon.  and  that 
complainant  was  entitled  to  the  remedy  Invoked,  the  question  of  Ju- 
risdiction was  so  far  In  doubt  la  view  of  the  decision  of  the  supreme 
court  In  Belknax>  v.  Schlld,  16  Sup.  Ot  443.  161  U.  S.  10,  40  L.  Ed.  590. 
■diat  the  plea  should  be  sustained. 


In  Equity.  Stut  for  infrmgetnent  of  patents.  On  bill  of  complaint 
and  plea. 


(Circuit  Court,  N.  D.  New  York.  March  27,  1902.) 
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The  amended  bill  ta  In  the  ordinary  form  for  ttie  Infringement  of  foor 
letters  patent  for  Improvements  In  marking  and  stamping  apparatus  designed 
for  use  In  the  poet  offices  of  the  United  States,  in  cancellns  stamps  and 
postmaifelng  mall  nmttw.  The  bill  alleges  tiiat  these  poet  oflBces  afford  the 
sole  and  only  market  tor  the  patoited  machines  and  tiiat  comi^abiant  Is 
fully  equipped  and  ready  to  supply  all  the  machines  needed  to  do  the  neces- 
sary work.  The  bill  alleges  fordiw  that  two  of  the  patents  relied  on  hare 
been  sustained  by  the,  United  States  clrcnlt  court  of  appeals  of  the  Second 
circuit  and  that  as  to  the  otlier  two  priority  of  inveatlon  was  adjudged  In 
favor  of  complainant's  assignors  after  Interfemtce  proceedings  In  the  patent 
office.  The  bill  alleges  that  the  defendants  are  maintaining  and  operating 
dolly,  at  Syracuse,  N.  Y.,  two  8t&m[>-cancellQg  mecfalnes  containing  and  em- 
bodying the  improvements  and  inventions  described  and  claimed  In  and  by 
said  sevoral  letters  patents;  and  that  the  said  defendant  Dwight  H.  Brace, 
acting  as  postmaster  of  the  dty  of  Syracuse  N.  T.,  Is  nsing,  and  permitting 
to  be  used.  In  the  post  ofDce  of  said  city  of  Syracase.  in  the  conduct  of  ttw 
business  of  said  post  office,  the  aforesaid  two  stamp-canceling  and  post- 
marking machines  owned  and  maintained  by  the  defendants  Rice  and  the 
American  Postal  Machines  Company,  and  is  paying  an  annual  rental  of  $110 
per  machine  for  the  use  of  the  aforesaid  infringing  stamp-canceling  and  post- 
marking machines  to  the  defendants  Bice  and  the  American  Postal  Machines 
Oompany;  that  said  defendants  are  acting  conjointly  and  In  concert  in  in- 
fringing said  letters  patents,  and  although  notified  of  their  afwesaid  in- 
fringement and  requested  to  desist  and  refrain  therefrom  they  still  oootlnoe 
the  aforesaid  Infringement;  that  complainant  has  famished  to  the  defendant 
Dwight  H.  Bruce,  a  stamp-canceling  machine  made  In  accndanco  with  the 
inventions  and  improvements  described  and  claimed  In  said  several  letten 
patents;  and  In  order  that  the  facilities  of  the  said  Syracuse  post  office 
might  not  be  Impaired  oHnplainant  has  offered  to  and  holds  itself  In  readi- 
ness to  supply  additional  stamp-canceling  machines  to  take  the  place  of  the 
aforesaid  infringing  macblnes,  and  to  do  such  other  acts  as  may  be  neces- 
sary in  the  premises  to  save  the  public  business  of  the  Syracuse  post  aSBca 
from  Inconvenience  and  oiable  the  said  defendant  Dwight  H.  Bruce  to  con- 
duct the  affabn  of  the  said  post  office  wlthoat  Infringing  complainant's 
patents  in  the  conduct  tho-eof,  which  said  offer  the  said  defendant  Dwtstit 
H.  Bruce  has  declined.  The  bill  further  states  as  follows:  "That  the  said 
infringing  machines  used  at  the  Syracuse  post  office  are  leased  by  ttie  de- 
fendants Rice  and  the  American  Postal  Machines  Company,  for  the  term 
of  one  year  from  June  30,  1901,  tor  use  in  the  Syracuse  post  office  by  the 
defendant  Bruce  as  aforesaid,  and  that  the  lease  or  rental  of  said  infringing 
machines  will  expire  on  Jane  30,  1902,  and  that  the  aforesaid  deTeudants 
are  jointly  cooperating  and  making  efforts  to  reaew  said  lease  or  rental  for 
another  year  from  the  90th  of  Jane,  1902,  and  are  endeavcvlng  to  and  threat- 
ening to  continue  the  use  of  the  aforesaid  infringing  machines  after  ttw 
expiration  of  the  said  rental  or  lease  on  the  30th  of  Jane,  1902."  The  de- 
fendant Bruce,  who  Is  the  only  defendant  residing  In  this  district  and  who 
alone  appears,  files  an  amended  plea  alleging  "that  he  has  oev^  personally 
used  or  caused  to  be  used  any  stamp-canceling  and  postmarking  machines: 
that  he  Is  the  postmaster  of  the  United  States  post  office  at  Syracuse,  N.  Y_ 
where  c^taln  stamp-canceling  and  postmarking  machines  are  used  by  smne  of 
his  subordinates  who  are  employte  of  the  United  States  government,  such  use 
being  entirely  In  the  serrlce  and  for  the  benefit  of  the  United  States:  ttiat 
such  postmarking  and  stamp-canceling  machines  as  are  In  use  In  mid  Syra- 
cuse post  office  were  contracted  for  by  the  United  States  government  tbroagta 
the  post  office  department  and  were  placed  in  the  Syracuse  poet  office,  ko^ 
used  there,  by  order  of  said  post  office  department;  thot  the  post  office 
department  hired  said  machines  for  the  term  of  one  year  from  June  30,  1901, 
which  term  is  as  yet  unexpired;  and  that  the  rental  of  these  machines  is 
paid  by  wder  of  said  post  office  department  out  of  funds  appropriated  for 
that  parpoee  by  the  congress  of  the  United  States;  that  the  renewal  of  said 
lease  or  rental,  or  the  making  of  a  new  lease  for  another  year  from  the  Ist 
of  July,  1902.  Is  a  matter  which  Is  wholly  In  the  hands  of  the  post  office  de- 
partment and  over  which  said  defendant  Bruce  has  no  control;  and  de> 
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fendnnt  aveni  tbBt  the  question  wbettier  the  use  of  ttte  alleged  Infringing 
iiiacblues  win  be  continued  In  tbe  Syracnse  post  office  after  the  80th  of  June, 
UK>i:.  is  one  which  will  be  determined  by  the  poet  office  department  In 
Washington."  The  defendant  also  contends  that  If  the  complainant  is  ttn- 
tltled  to  any  reiuedf  against  him  It  Is  not  by  an  actkm  In  egnltj  but  by  a 
suit  at  law.  Tbe  complainant  has  set  tbe  amended  plea  down  for  argnmemt. 

G.  W.  Hey,  for  complainant. 

W.  K.  Richardson  and  Alex.  D.  Salinger,  for  defendant  Bruce. 

COXE,  District  Judge.   The  constitution  says: 

'^Cbe  congresa  ahall  have  jfow&e  to  promote  the  progresa  of  science  and 
oaefnl  arts,  by  securing  for  limited  times  to  anthem  and  Inroitoni  the  ex- 
clusive right  to  their  respectlTe  writings  and  discoveries."  Article  1.  f  8. 

Under  the  power  thus  granted  the  congress  has  provided  that  any 
person  who  has  invented  anv  new  and  useful  art,  machiiw,  manufac- 
ture or  composition  of  matter'  and  who  complies  with  the  law  in  other 
respects  may  "obtain  a  patent  therefor." 

Section  4884  of  the  Revised  Statutes  says : 

"Every  patent  shall  contain  *  *  *  a  grant  to  the  patentee,  bis  heirs  or 
assigns,  for  the  term  of  seventeen  years,  of  the  exclusive  right  to  make,  use. 
and  vend  the  Invention  or  discovery  throug^iout  the  United  States,  and  tbe 
territories  hereof.** 

The  theory  of  the  plea  is  that  th:5  statute  should  be  interpreted  at 
though  it  contained  a  proviso  as  follows : 

"Provided,  howevw.  that  all  officers  of  tbe  government  of  the  United 
States  and  their  agwts,  servants  and  employte  shall,  when  acting  In  their 
official  cepaclt7t  at  all  times  have  the  free  use  of  auch  inventlw." 

Although  the  defendant  does  not  go  so  far  as  to  assert  that  the  com- 
{dainant  has  no  remedy  whatever  when  its  patent  is  used  by  govern- 
ment (^cers,  this  is  the  practical  effect  of  his  contention.  If  the  plea 
to  the  jurisdiction  be  sustained  all  equitable  remedies  are  denied  to  the 
patentee,  his  right  to  an  injunction  is  gone  and  he  is  relegated  to  the 
court  of  claims  to  prosecute  an  inadequate  remedy  upon  a  question- 
able theory  before  a  tribunal  having  doubtful  jurisdiction.  Prior  to 
the  decision  in  Belknap  v.  Schild,  161  U.  S.  10,  16  Sup.  Ct.  443,  40 
L.  Ed.  599,  in  February,  1896,  the  question  presented  by  the  plea, 
though  often  mooted,  had  never  been  decided  adversely  to  the  juris- 
diction of  the  United  States  courts.  The  circuit  courts  had  with 
great  unanimity  sustained  their  right  to  entertain  these  cases  and  the 
supreme  court,  though  expressing  doubt  upon  the  subject,  in  at  least 
two  reported  cases  (James  v.  Campbell,  104  U.  S.  356,  26  L-  Ed.  786; 
Hollister  v.  Manufacturing  Co.,  113  U.  S.  59,  5  Sup.  Ct.  717,  28  L.  Ed. 
901),  had  nevertheless  assumed  jurisdiction  and  dismissed  the  bills 
upon  the  merits.    Mr.  Walker  summarizes  the  law  as  follows : 

"Patent  righto  are  exclusive,  not  only  of  cltizena  and  residents  of  tbe 
IT&lted  Statea.  but  also  of  the  government  Itself,  and  of  Its  agents.  The 
sovermnent  has  no  more  right  than  any  private  citizen,  to  make,  use.  or  s^l 
ft  patented  InvMtlon,  without  the  license  of  tbe  patentee.  When  the  govern- 
ment grants  letters  patent  for  an  Invention,  It  confers  upon  the  patentee  an 
«'xclu8lve  property  therein,  which  cannot  be  appropriated  or  used  by  the 
government  Itself,  without  just  compensation,  any  more  than  land  which 
lias  been  patented  to  a  private  purchaser  can,  without  compensation,  be  ap- 
propriated or  used  by  the  government."   Walk.  Pat.  {  157;  t  Rob.  Fat  t 
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897:  Jam«8  t.  Oampbell,  104  U.  S.  356,  26  L.  Ed.  7S6;  U.  8.  Bnnu.  13 
Wall.  246,  20  L.  Ed.  3S8;  Hollleter  t.  Manufacturing  Go.,  Il8  U.  8.  58,  fi  Sap; 
Ct.  717.  28  L.  Ed.  901;  Solomons  t.  U.  S..  137  U.  a  84a  U  Sop.  Ct.  88.  31 
L.  Ed.  667;  Head  t.  Porter  (C.  C.)  48  Fed.  481. 

In  the  latter  case  Judge  Colt,  after  carefully  considering  all  of  the 

leading  authorities,  concludes  as  follows: 

"It  is  at  least  doubtful  wbetber  the  present  action  could  be  brought  In  the 
court  of  claims.  la  its  present  form  it  Is  an  action  In  tort,  and  not  np<Hi 
any  contract  express  or  Implied,  and,  as  was  said  by  Mr.  Justice  Bradley 
In  James  v.  Campbell,  the  Jurisdiction  of  that  court  does  not  extend  to  torts. 
While  the  supreme  court  have  declined  to  pass  upon  the  question  of  Juris- 
diction fn  these  casea.  tibey  bare  asanmed  Jurisdletlott  and  dlapwed  of  eacb 
case  on  Its  merits ;  In  other  words,  no  case  can  be  fonnd  whwe  tlie  court 
has  dismissed  the  suit  for  want  of  jurisdiction,  and  this  would  seem  to  be 
snfflcient  ground.  In  this  case,  to  orerrule  the  plea,  and  allow  the  ease  to  be 
heard  upon  bill,  answer,  and  proofs.  If,  however,  the  principle  estalMlshed 
In  the  cases  we  have  reviewed,  and  the  rule  laid  down  by  Mr.  Justice  MII1«' 
in  Cunningham  t.  Railroad  Co.,  are  sound.  It  Is  difficult  to  see  wby  the  court 
has  not  Jurisdiction  In  the  present  case.  This  is  an  action  of  tort  for  the 
infringement  of  a  patent,  brought  against  an  Individual.  <wbo  is  an  officer 
or  agent  of  the  United  States,  and  whose  defense  Is  that  he  acted  under 
orders  of  the  government.  That  tills  Is  no  defense  In  actions  of  this  general 
character  has,  as  we  have  seen,  been  repeatedly  held  by  the  supreme  court 
and  the  objections  interposed  that  theee  suits  are  substantially  against  tbp 
gOTMmment,  and  that,  therefore,  it  la  a  necessary  party  to  enable  the  court 
to  grant  relief,  baa  been  many  times  urged  wltiiout  avail.  The  rights  se- 
cured to  a  patentee  under  his  grant  from  the  government  are  a  form  of 
property.  In  the  enjoyment  of  which  he  is  entitled  to  protection  against  all 
trespassers.  Including  the  government.  To  deprive  him  of  the  full  mjoyment 
of  these  rights  by  using  his  invention  without  bis  consent  is  to  deprive  him 
of  hla  property  without  Just  compensation  or  dne  process  of  law,  and  there- 
fore In  conflict  with  those  provisions  of  the  constitntlon  which  secure  tiila  pro- 
tection to  the  dtlzen.  I  am  of  oplnlcm,  tiier«tore,  that  the  idea  In  tbto  caae 
should  be  overruled.** 

It  is  thought  that  this  is  a  fair  exegesis  of  the  law  at  the  time  the 
opinion  was  filed,  in  December,  1891.  This  court  is  in  accord  with 
the  views  thus  expressed. 

It  has  always  seemed  to  the  court  illogical,  to  use  no  harsher  term, 
for  the  government  to  give  to  an  inventor  an  exclusive  right  to  his 
invention  and  thereupon  proceed  to  render  nugatory  its  own  grant 
The  grantor  of  the  right  should,  of  all  parties,  be  the  last  one  to  invade 
it.  For  the  government  to  permit  its  own  agents  for  its  own  benefit 
to  violate  its  own  covenant  savors  of  bad  faith.  To  use  the  language 
of  Mr.  Justice  Harlan,  in  the  dissenting  opinion  in  Belknap  v.  Schild, 
if  such  evasion  be  permitted  "the  government  may  well  be  regarded  as 
organized  robbery  so  far  as  the  rights  of  patentees  are  concerned." 
Of  what  avail  is  it  that  the  patentee  is  informed  that  although  his  ex- 
clusive right  can  be  trampled  on  with  impunity  he  may  yet  resort  to 
the  court  of  claims  for  partial  relief  and  failing  there  he  may  apply 
to  congress  ?  The  right  to  use  the  invention  is  his  and  he  should  not 
be  required  to  relinquish  that  right,  in  invitum,  except  in  cases  of  public 
peril  or  necessity.  Not  only  does  good  faith  require  that  the  govern- 
ment should  respect  its  own  patents,  but  good  policy  also  demands  it. 
To  hold  otherwise  strikes  at  the  foundation  upon  which  our  patent 
laws  rest.  It  discourages  that  class  of  inventors  who  are  devoting 
their  energies  to  the  improvements  of  appliances  used  in  the  great  de- 
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partments  of  the  government  and  upon  which  the  progress  and  safety 
of  the  nation  may  depend  in  the  future,  as  it  has  depended  on  more 
than  one  nbtable  occasion  in  the  past.  Is  it  prudent  to  expect  tliat 
the  men  of  genius  who  have  brought  our  engines  of  attack  and  defense 
to  such  a  high  state  of  perfection  on  sea  and  land  will  continue  to  work 
for  a  government  which  appropriates  at  will  the  fruits  of  their  genius 
and  labor?  If  the  doctrine  which  forms  the  basis  of  this  plea  be 
once  firmly  established  a  patentee  will  be  practically,  though  not 
theoretically,  remediless  against  the  encroachments  of  the  officers  of 
the  government.  What  fundamental  principle  of  law  requires  that 
the  circuit  courts  should  be  ousted  of  a  jurisdiction  which  they  have 
so  long  maintained?  Is  it  not  safe  to  intrust  to  the  judges  of  the 
United  States  courts  the  interests  of  the  government,  in  all  confidence 
that  the  writ  of  injunction  will  not  be  abused  or  issued  in  any  case 
where  the  public  interests  are  at  all  involved  or  are  likely  to  suffer? 
A  patentee  has  rights  which  are  exclusive  of  the  United  States.  The 
United  States  has  no  more  right  than  an  individual  to  use,  without 
license,  a  patented  invention.  This  proposition  is  no  longer  open  to 
dispute  and  yet  it  is  asserted  that  it  is  a  right  without  a  remedy  and 
must  so  continue  until  congress  provides  a  remedy.  Conceding  that 
the  jurisdiction  of  the  circuit  court  is  not  free  from  doubt  should  not 
every  effort  be  made  to  sustain  it  until  congress  provides  a  tribunal 
which  can  grant  adequate  relief?  That  the  court  of  claims  is  not  such 
a  tribunal  is  manifest.  In  any  view  its  jurisdiction  is  limited  to  a 
recovery  upon  the  theory  of  an  implied  contract  and  even  this  shred 
of  remedy  seems  never  to  have  been  confirmed  by  the  supreme  court. 
It  is  true  that  the  court  of  claims  has  taken  cognizance  of  several  cases 
which  the  supreme  court  has  disposed  of  on  the  merits.  Hubbell  v. 
U.  S.,  179  U.  S.  77,  21  Sup.  Ct.  24,  45  L.  Ed.  95;  Solomons  v.  U. 
S.,  137  U,  S.  342,  II  Sup.  Ct.  88,  34  L.  Ed.  667.  In  only  one  instance 
was  the  jurisdiction  under  discussion  and  there  it  was  upheld  because 
the  patentee  had  given  his  consent  to  the  use  of  the  invention  and  it 
was  held  that  the  claim  was  not  one  for  infringement  but  a  claim  of 
compensation  for  an  authorized  use.  U.  S.  v.  Palmer,  128  U.  S.  262, 
9  Sup.  Ct.  104.  32  h.  £d.  442.  Mr.  Justice  Bradley,  speaking  for  the 
court,  says: 

"It  Is  objected  that  on  action  cannot  be  brongrbt  In  the  conrt  of  claims  on 
a  patent  the  circuit  court  havlny  exclusive  jurisdiction  of  this  subject  But 
wbUst  that  objection  may  be  available  as  to  actions  for  Infrfngement  of  a 
patent  In  which  Its  vallcHty  may  be  put  In  iBsae,  and  In  which  the  peculiar 
defeaises  authorized  by  the  patent  laws  In  Bev.  St  f  4920.  may  be  set  up. 
It  Is  not  valid  aa  against  actions  founded  on  contracts  for  the  use  of  patented 
Inventions." 

Upon  principle  and  authority,  therefore,  the  court  would  have  little 
hesitation  in  overruling  the  plea  were  it  not  for  the  decision  of  the 
supreme  court  in  Bellmap  and  Schild.  This  decision  is  relied  on  by 
the  defendant  as  a  definitive  determination  of  the  questions  in  issue. 
The  patent  in  that  case  was  granted  to  Schild  for  an  improvement 
in  caisson  gates.  The  caisson  gate  alleged  to  infringe  was  construct- 
ed by  the  United  States  and  was  in  its  possession  and  control  at 
the  dry  dock  in  the  navy  yard  at  Mare  Island.   This  dry  dock  was 
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used  for  naval  purposes  and  the  public  defense  in  the  building  and 
repairing  of  ships  for  the  navy  of  the  United  States.  A  plea  was 
interposed  alleging  these  facts  and  stating  further  "that  the  defend- 
ants, and  each  of  them,  never  had  anything  to  do  with  the  construe- 
tion,  use  or  operation  of  the  gate,  or  made  any  claim  of  right,  title, 
possession,  control  or  use  of  it  other  than  as  officers  and  agents  ot 
the  United  States,  and  in  obedience  to  orders  of  the  naval  department 
of  the  government."  The  circuit  court  overruled  this  plea  and  the 
ruling  was  sustained,  the  supreme  court  using  the  following  language: 

•The  fact  BO  pleaded  and  suggesrted  coald  not,  consistently  with  tlie  pre- 
tIoos  decisions,  above  cited,  prevent  the  defendants  from  being  held  liable 
to  the  patentee  for  their  owd  infringement  of  the  patent  There  was  no 
errcHT,  -therefore,  In  overruling  the  plea  of  the  defendants  and  the  aaggestloD 
ot  the  attorney  general." 

As  the  plea  set  up  the  ofHcial  character  of  the  defendants  it  » 
urged  that  this  ruling  makes  it  incumbent  upon  this  court  to  over- 
rule the  plea  at  bar,  but  in  view  of  the  opinion  expressed  in  the  latter 
part  of  the  decision  it  is  thought  that  the  paragraph  above  quoted 
must  have  reference  to  some  averments  of  the  bill  or  plea  not  fully 
disclosed  by  the  record.  The  court  proceeds  to  point  out  that  the 
caisson  gate,  though  made  in  infringement  of  the  patent,  was  never- 
theless the  property  of  the  United  States.  Both  the  title  and  the 
possession  vested  in  the  United  States.   The  opinion  says: 

**The  entire  Interest  adverse  to  the  plaintiff  was  the  inter^t  of  the  TTnlted 

States  in  property  of  which  the  United  States  bad  both  the  title  and  the  pos- 
sesBiou;  the  United  States  were  the  only  real  party,  against  wbom  alone  In 
fact  the  relief  was  asked,  and  against  whom  the  decree  would  effectlvelr 
operate;  ttie  plaintiff  sought  to  control  the  defendants  In  their  official  ca- 
pacity, and  In  the  exercise  of  their  official  functions,  as  representa  tires  sad 
agents  of  the  United  States,  and  thereby  to  defeat  the  use  by  the  United 
States  of  propert.T  owned  and  used  by  the  United  States  for  the  commoo 
defense  and  general  welfare;  and  therefore  the  United  States  were  an  indis- 
pensable party  to  enable  the  court  according  to  the  rules  which  goro-D  its 
procedure,  to  grant  the  relief  sought;  and  the  suit  could  not  be  malntnlned 
without  violating  the  principles  affinned  In  the  long  series  of  decisions  of 
this  court,  above  cited." 

It  was  also  decided  that  there  could  be  no  decree  for  profits  award- 
ed against  the  defendants  and  that  whatever  profits  accrued  inured 
to  the  benefit  of  the  United  States. 

"The  necessary  result  is,"  says  the  opinion,  "that  evMi  If  the  validity  of 
the  patent  and  Its  Infringement  by  the  defendants  are  assumed,  the  i^lntiff. 
upon  this  record,  is  not  oititled  to  an  Injunction,  to  profits  or  to  damages." 

The  points  of  difference  upon  the  facts  between  that  case  and  the 
case  in  hand  are  First:  The  machines  at  use  in  the  Syracuse  post 
office  are  not  owned  by  the  United  States  but  are  leased  by  the  post 
office  department  for  the  term  of  one  year.  Second:  The  com- 
plainant is  prepared  to  substitute  other  machines  for  the  two  in- 
fringing machines  on  similar  terms  so  that  the  substitution  can  be 
effected  without  loss  to  the  government  or  inconvenience  to  the  pub- 
lic. Third:  The  quia  timet  feature  of  the  present  bill.  Since  the 
decision  in  Belknap  and  Schild  the  supreme  court  entertained  juris- 
diction of  an  equity  suit  for  the  infringement  of  a  patent  and  affirmed 
a  decree  df  the  circuit  court  of  appeals  of  the  Fourth  circuit  dis- 
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missing  the  bill.  Dashiell  v.  Grosvenor,  162  U.  S.  425,  16  Sup.  Ct. 
805,  40  L.  Ed.  1025.  The  action  was  in  the  ordinary  form  for  the 
infringement  of  a  patent  for  improvements  in  breach-loading  cannon 
which  were  being  made  at  the  Washington  navy  yard.  The  circuit 
court,  after  a  careful  examination  of  tlie  testimony,  upheld  the  patent 
and  directed  an  injunction  to  issue.  Grosvenor  v.  Dashiell  (C.  C.) 
62  Fed.  584.  The  circuit  court  of  appeals  reversed  this  judgment, 
holding  that  the  circuit  court  was  without  jurisdiction  and  that  the 
owners  of  the  patent  "can,  recover  just  compensation  for  such  use 
and  infringement  from  the  government  by  a  suit  in  the  court  of 
claims,  or  by  means  of  an  appropriation  for  that  purpose  made  by 
congress,  on  application  made  to  that  body."  Although  it  appeared 
that  the  manufacture  of  the  cannon  complained  of  was  by  the  au- 
thority and  direction  of  the  defendant  and  under  a  contract  with  him 
by  which  he  was  to  receive  $125  for  each  cannon,  the  court  of  ap- 
peals dedded  that  the  suit  was  in  substance  and  effect  against  the 
government  and  could  not  be  maintained.  The  court  also  decided 
that  complainant  could  not  succeed  for  another  reason  to  which  it  is 
unnecessary  to  refer.  Dashiell  v.  Grosvenor,  13  C.  C.  A.  593,  66 
JPed.  334,  27  L.  R.  A.  67.  The  supreme  court  does  not  discuss 
either  of  the  propositions  upon  which  the  court  of  appeals  bases  its 
judgment,  biit  aflirms  the  decree  dismissing  the  bill  upon  a  ground 
not  alluded  to  by  the  court  of  appeals,  namely,  that  the  patent  was 
not  infringed.   ^ he  last  sentence  of  the  opinion  is  as  follows : 

"This  concloslon  also  renders  It  nnnecessary  for  na  to  consider  the  ques- 
tions dlscuBsed  by  the  court  of  appeals  In  its  opinion.  In  respect  to  one  of 
which  see  Betknap  v.  Schlld.  161  tT.  8. 10,  16  Sup.  Ct.  448.  40  L.  Ed.  509:  bnt 
for  reasons  stated.  Its  decree  dismissing  the  bill,  Is  affirmed.** 

As  infringement  was  specifically  found  by  the  circuit  court  and 
as  this  finding  was  not  criticised  in  the  court  of  appeals  it  may  be 
argued  with  some  plausibility  that  the  supreme  court  would  not 
have  deemed  it  necessary  to  examine  and  decide  the  difficult  ques- 
tion of  infringement  if  satisfied  with  the  reasoning  of  the  court  of 
appeals  upon  the  jurisdictional  question.  The  Belknap  Case  had 
just  been  decided,  the  subject  was  fresh  in  the  minds  of  the  justices, 
and  there  is  some  force  in  the  suggestion  that  they  would  not  have 
gone  so  far  afield  to  find  another  reason  for  sustaining  the  judgment 
if  clearly  conduced  that  the  reason  assigned  by  the  court  of  appeals 
was  a  valid  one.  In  other  words,  may  it  not,  perhaps,  be  inferred 
that  the  supreme  court  intends  to  confine  the  rulmg  in  the  Belknap 
Case  to  situations  precisely  similar  to  the  one  there  shown,  where 
the  decree  reversed  contemplated  the  destruction  of  property  of  the 
government  and  the  serious  interference  with  the  work  of  the  navy 
of  the  United  States?  Some  additional  light  is  thrown  on  the  dis- 
cussion by  the  dedsion  in.  November,  18^,  of  the  circuit  court  of 
appeals  of  the  Sixth  circuit  in  Howell  v.  Miller,  33  C.  C.  A.  407,  91 
Fed.  129.  This  was  a  copyright  case,  and  especial  interest  attaches 
to  the  decision  from  the  fact  that  the  opinion  was  written  by  Mr. 
Justice  Harlan  who  dissented  in  Belknap  v.  Schild.  After  comment- 
ing  at  some  length  upon  the  law  as  there  enunciated  the  learned  jus- 
tice says: 
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"It  tbva  Bppean  lliat  tfae  snprenie  court,  In  Bftlknitp  t.  SdiDd.  ptooaedcd 

Id  Its  iudgment  npon  the  ground  that  the  caisson  gate  used  at  the  ostt 
jrard  of  the  United  States  under  the  supervision  of  the  officers  of  the  gorern- 
ment,  had  become  Its  property,  and  that  such  um  could  not  be  «iJoiDed  be- 
cause aa  Injuoctlon  could  not  operate  directly  upon  the  ftovemmenfB  use  of 
its  own  property,  when  It  was  not  a  party  to  the  suit  and  could  not,  withoui 
Its  consent  be  sued.  •  •  •  It  may  be  observed  that  If,  before  the  caisson 
KHte  iu  guestioa  liad  been  constructed,  the  patentee  had  applied  for  the  ri- 
Uef  ueccKKury  to  prevent  sucb  construction,  a  different  case  would  be  pre- 
sented to  the  supreme  court" 

The  court  has  been  unable  to  discover  any  decision  since  Howell 
and  Miller  which  contributes  anything  of  importance  to  the  discus- 
sion.  The  situation  is  a  most  perplexing  one.    What  to  dot 

After  the  most  careful  conuderation  it  is  thought  that  the  wisest 
disposition  of  the  controversy  is  to  sustain  the  plea.   The  reasons 
which  itiduce  to  this  conclusion  may  be  briefly  stated  as  follows: 
First :   It  cannot  be  pretended  that  the  question  of  jurisdiction  is  so 
far  free  from  doubt  as  to  warrant  the  court  in  granting  a  prelinu- 
nary  injunction.   This  being  so  it  is  probable  that  the  question  raised 
by  the  plea  can  be  determined  on  appeal  before  the  record  would 
be  ready  for  final  hearing  were  the  plea  overruled.    If  the  decree 
dismissing  the  bill  be  afiimied  the  parties  will  be  saved  the  expense 
and  aimoyance  incident  to  taking  the  proofs  and  printing  the  testi- 
mony.  Second :   The  question  is  an  important  one  and  the  contro- 
versy regarding  it  should  certainly  be  set  at  rest.   If  it  be  presented 
on  a  bill  and  plea  it  must  be  decided  and  no  better  case  can  be 
selected  in  which  to  raise  the  naked  question  of  jurisdiction.  Should 
it  be  finally  determined  that  the  circuit  courts  can  no  longer  enter- 
tain cases  where  government  agents,  acting  under  instructions  from 
the  executive  departments,  use  devices  covered  by  patents,  a  strong 
appeal  may  be  made  to  congress  to  g^ant  some  adequate  relief  to 
this  lar^e  class  of  inventors.   Third:    If  the  complainant  could  ob- 
tain rehef  upon  the  quia  timet  clauses  of  the  bill  the  court  would 
be  inclined  to  retain  jurisdiction,  but  as  no  one  appears  but  the  de- 
fendant Bruce  and  he,  upon  the  admitted  facts,  has  nothing  what- 
ever to  do  with  the  making  or  renewal  of  contracts  it  is  not  easy  to 
see  how  an  injunction  against  him  will  prevent  the  makers  and  own- 
ers of  the  machines  from  entering  into  renewal  agreements  with  the 
post  office  department.   The  defendant  Bruce  is  not  a  party  to  these 
agreements  and  has  no  interest  in  or  control  over  them.    In  other 
words,  the  parties  against  whom  such  an  injunction  should  be  aimed 
are  not  parties  to  the  action.    Fourth:   Although  the  facts  ^er 
in  the  particulars  above  stated  from  the  facts  in  the  Bellaiap  Case 
the  court  cannot  resist  the  conclusion  that  the  attempt  to  distinguish 
the  two  cases  is  not  grounded  upon  substantial  considerations.  Tfae 
court  cannot  ignore  the  fact  that  the  supreme  court  has  said  that 
the  owner  of  a  patent  cannot  enjoin  officers  of  the  government  from 
using  the  invention  in  their  official  capacity;  neither  can  he  recover 
profits  when  the  only  profits  sho\\'n  are  made  by  the  United  States. 
The  plea  states  specifically  that  the  defendant  is  using  the  inven- 
tion in  his  official  capacity  and  that  no  profits  have  accrued  to  turn 
individually.   These  facts  are  all  admitted.   Fifth:  This  snk  is  not 
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the  complainant's  only  remedy;  it  may  yet  obtain  relief,  at  least  so 
far  as  future  infringements  are  concerned,  by  bringing  an  action 
against  the  other  defendants  in  the  proper  district.  The  question 
of  jurisdiction  here  discussed  could  not  be  raised  in  such  an  action. 
The  bill  is  dismissed. 


PaBTITIOH — RtGHTS  OW  PUBCBA-BSR  AT  SaI.B — RescibbION  FOR  DEFECT  OF  TlTLB, 

Where  real  estate  was  sold  is  a  partition  suit  between  collateral  beln 
of  the  last  owaer,  subject  to  the  couaiUon  that  a  deposit  should  be  made 
by  the  purchaser,  which  should  be  forfeited  in  case  he  failed  to  comply 
with  his  bid.  the  sticcessfiil  bidder  cannot  refuse  to  complete  the  par< 
chase,  and  recover  bis  deposit,  on  the  ground  that  the  title  is  unmarket- 
able, because  the  evidence  did  not  exclude  the  possibility  of  the  ex- 
istence of  other  helra  not  before  the  court,  when  such  evidence  had 
been  found  sufficient  by  the  master  and  the  court,  and  was  clearly  so 
unless  the  recollection  of  the  witnesses  was  at  fault,  and  their  testimony 
was  nnlmpeached. 

Partition.  On  petition  for  repayment  of  deposit  money  by  bidder 
at  sale. 


H.  W.  Scarborough,  !or  defendant 

J.  B.  McPHERSON,  District  Judge.  As  the  result  of  this  action 
of  partition  between  the  collateral  heirs  of  the  last  owner  of  the  real 
estate,  a  sale  of  the  property  was  had,  at  which  the  petitioner  was 
the  successful  bidder  for  the  sum  of  $4,965.  He  paid  a  deposit  of 
$497.50,  but  afterwards  refused  to  complete  the  purchase,  upon  the 
ground  that  the  title  was  not  marketable.  The  conditions  of  the  first 
sale  provided  that  the  deposit  money  should  be  forfeited  if  the  pur- 
chaser failed  to  comply  with  his  bid.  Upon  a  second  sale,  only  $4,200 
could  be  obtained.  The  petitioner  requested  the  master  to  repay  him 
the  deposit  of  $497.50,  and  upon  the  master's  refusal  now  applies  to 
the  court.  The  sole  ground  upon  which  the  petition  is  put  is  that  the 
testimony  taken  by  the  master  in  order  to  ascertain  who  were  the  heirs 
is  not  sufficiently  certain  to  preclude  the  possibility  of  there  being 
other  heirs  than  those  who  are  parties  to  the  action.  Assuming  that 
the  finding  of  the  master  and  the  decree  of  the  court  upon  this  subject 
can  be  re-examined  in  this  manner,  l  ean  only  say  that  a  consideration 
of  the  testimony  has  failed  to  convince  me  that  the  title  can  fairly  be 
said  to  be  unmarketable.  If  the  recollection  of  the  witnesses  is  ac- 
curate, all  the  heirs  of  the  decedent  have  been  accounted  for  and  have 
been  made  parties,  and  nothing  whatever  is  shown  to  impeach  the 
memory  or  the  good  faith  of  the  witnesses  that  have  testified  conceni- 
ing  his  family  connection.  It  is  merely  a  possibility,  with  no  testimony 
to  support  it,  ifpon  which  the  petitioner  relies.    When  it  is  consid- 
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ered,  &\so,  that  the  decedent  has  been  dead  for  nearly  21  years,  I  think 
it  is  highly  probable  that  all  persons  interested  in  his  estate  have  pre- 
sented themselves,  or  have  been  brought,  before  the  court. 
The  petition  is  refused. 


COFFIN  et  al.  T.  BOARD  OF  GOM'RS  OF  KEARNEY  COUXTT. 
(Circuit  Court,  D.  Kansas,  First  Division.   April  18,  1902J 


1.  Sdbhooattok— Holders  of  Iktalid  Bonds. 

Where  a  county  undertflkes  to  fnad  ItR  outstnndtDg  Indebtedness  Into 
bonds,  and  on  Issuing  such  bonds,  payable  to  bearer,  takes  up,  cancels,  and 
destroys  tbe  warrants  evidencing  such  indebtedness,  and  the  bonds  are 
bought  In  the  open  marlcet,  and  are  afterwards  repadiated  by  the  county, 
and  are  held  by  the  court  to  be  void,  for  want  of  power  at  tbe  time 
in  tbe  county  to  issue  them,  the  purcliaser  of  the  bonds  for  a  Taluabte 
consideration,  on  offering  to  surrender  them  to  the  countji.  is  entitled 
to  be  subrogated  to  tbe  rights  of  the  original  warrant  holders,  and  to 
recover  from  the  county  the  amount  of  tile  warrants.  Irvine  t.  Oom- 
mlssloners  (0.  C.)  76  Fed.  765,  followed. 

I.  Statutb  ov  Limitations— Invalid  Bonds— Action  on  Orihinal  CoNsion- 

■  ATTON. 

The  statute  of  limitations  does  not  begin  to  run  against  such  suit 
until  denial  by  the  county  of  Its  obligation  on  such  bonds;  and  tbe 
action  of  the  county  commlssIonerB  of  such  county  in  adopting  a  reso- 
lution recognlalng  the  obligation  of  the  county  on  the  wanantt,  and 
directing  tlie  funding  of  tbe  debt  Into  bonds,  Is  tantamount  to  a  new 
acknowledgment,  and  stopped  tbe  running  of  the  statute  of  Umltatlons. 
I.  Action  on  Codntt  Bonds— Burden  ov  Proof. 

Where  the  defendant  county  undertakes  to  defeat  recovery  on  such 
warrants  on  the  ground  that  they  were  fraudulently  issued  or  were  a 
nndum  pactum,  the  burden  of  proof  rests  upon  the  county  to  establish 
such  facts.  It  Is  not  sufficient  to  defeat  a  recovery  that  the  evidmce 
should  show,  In  a  general  way,  that  the  couuty  commissioners  were 
recklessly  extravagant,  or  that  they  Issued  warrants  for  questionable 
purposes,  or  even  In  greater  amounts  than  were  honestly  owing  by  tbe 
county;  but  the  proof  must  go  further,  and  Identify  tbe  particular  war- 
rants In  suit  with  such  Illegal  transactions. 
1  Same— Evidence. 

Where  the  defendant  county  offers  In  evidence  Its  county  record  for 
tlie  purpose  of  Identifying  the  warrants  in  suit  with  the  numbers  «!• 
tered  in  such  record,  and  It  appears  on  the  face  thereof  that  there  have 
been  erasures  and  substitutions  of  certain  numbers,  and  additions  of 
other  numbers  on  the  outside  of  the  marginal  lines  of  the  record,  to 
make  out  the  correspondence  of  such  numbers  witli  those  of  tbe  war- 
irants  In  suit,  and  such  tampering  with  ibe  record  Is  unexplained  by  tbe 
oflSelal  custodian  of  such  record,  and  other  entries  In  such  record,  to 
eke  out  the  essential  identity,  are  carried  forward,  out  of  coosecntive 
order,  many  hundred  pages,  to  tbe  latter  part  of  tbe  record,  not  signed 
by  the  proper  officers  of  the  county  as  by  statute  required,  aucta  part  of 
the  record  should  be  excluded. 
S.  Samf,— County  Warrants. 

What  purports  to  be  a  "stub  book"  of  the  county.  Introduced  by  the 
defendant  for  the  purpose  of  Identifying  by  the  stubs  some  of  the  war- 
rants in  suit  (such  book  not  l^eing  required  by  tbe  statute  to  be  kept 
by  the  county,  and  it  appearing  that  audi  book  bad  for  a  considerat>le 
time  been  in  the  possession  of  a  person  other  than  tbe 'official  custodian 
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of  tbe  county  records  and  files,  and  hj  him  carried  about  over  tbe 
country,  and  not  Identified  by  tbe  proper  offlcer  of  the  coanty  as  of  tbe 
records  or  files  of  bis  Office),  Is  lucompetent  evidence  on  bebalf  of  the 
county. 

B.  Same— Defknses. 

The  defense  to  such  ^-arrants  thot  they  had  been  Issued  In  excess 
of  the  statutory  limitations  of  the  nmount  of  debts  for  current  expenses 
of  tbe  county  for  the  given  year,  based  upon  the  assessed  valuation 
of  the  taxable  property  of  tbe  county.  Is  not  maintainable  as  a  complete 
defense  to  all  the  worrantt  In  suit.  In  the  face  of  the  agreed  statement 
of  facts  that  In  the  county,  newly  organized,  there  had  been  no  aasesa- 
ment  of  the  property  for  purposes  of  taxation  anterior  to  the  issue  of 
the  warrants,  i/cldt,  further,  that  Inasmuch  as  the  law  contemplates 
that  in  the  administration  of  a  territory,  like  a  township,  preliminary 
to  Its  organization  into  a  county,  special,  extraordinary  expenses,  dis- 
tinguished from  "current  expenses"  In  the  conduct  of  an  organized 
county,  are  legally  permissible,  it  devolves  upon  tbe  defendant  county 
to  show  affirmatively  what  particular  warrant  In  suit. was  Issued  on 
account  of  such  current  expenses,  and  what  particular  warrant  Is  In 
excess  of  the  statutory  limitation. 

7.  SVIDBKCE— OrFICIAL  CbRTIFIOATBB. 

A  certificate  made  by  a  person  designated  as  on  "eDamerator^*  ap- 
pointed by  the  governor  of  the  state  to  report  to  blm  the  minimum  num* 
ber  of  Inhabitants  and  ttie  taxable  property  In  the  county,  for  tbe 
Information  of  tbe  governor  preparatory  to  tbe  Issue  of  a  proclamation 
by  him  designating  tbe  given  territory  as  an  organised  couuty,  Is  Inad- 
missible In  evidence  to  show  the  aaseased  valuation  of  the  taxable 
property  of  tbe  coun^  In  this  suit. 

&  Same. 

Equally  Incompetent  for  Sucb  purpose  Is  a  compilation  of  the  taxable 
property  of  the  coanty  found  In  the  pnbllshed  reports  of  Hie  state 
auditor;  likewise  a  certificate  of  the  clak  of  tbe  county,  found  In  the 
state  auditor's  tjSlce,  giving  tbe  valuation  of  property  In  the  county,' 
claimed  to  have  been  famished  when  said  bonds  of  tbe  coanty  were 
presented  to  the  state  auditor  for  registration;  there  being  no  statute 
of  the  state  then  In  force  authorizing  such  registration  or  certlflcnte. 
and  no  evidence  that  the  original  warrant  holders  or  bondholders,  ot 
purchasers  oCr^he  bonds,  presented  such  certificate  to  the  state  auditor, 
or  had  any  knowledge  thereof.  There  can  be  no  presumption  that  such 
certificate  was  presented  by  either  of  inch  persons.  In  the  absent  of  a 
statute  requiring  Its  presentation. 

(Syllabus  by  the  Court) 
In  Equity. 

Rossington,  Smith  &  Histed  and  F.  P.  Lindsay,  for  complainants. 

Milton  Brown,  for  defendant. 

PHILIPS,  District  Judge.  It  is  strenuously  urged  by  defendant's 
counsel  that  the  complainants  are  not  entitled  to  the  relief  sought  by 
their  bill,  as  the  doctrine  of  the  right  of  substitution  forbids  it.  This 
question  was  passed  upon  by  Judge  Foster,  the  then  presiding  judge  of 
this  district,  on  a  demurrer  interposed  by  the  defendant  to  the  bill 
\  of  L.  M.  Irvine,  similar  to  the  complainants'.  His  opinion  is  reported 
at  page  765,  75  Fed.  On  coming  into  this  jurisdiction  under  assign- 
ment, it  is  a  part  of  the  unwritten  law  that  I  should  not  overrule  that 
ruling,  unless  it  be  so  clearly  erroneous  as  to  appeal  to  my  sense  of 
judicial  duty.  It  is  to  be  confessed  that  looking  to  the  broad  language 
of  Mr.  Justice  Miller  in  iEtna  Life  Ins.  Co.  v.  Town  ol  Middleport, 
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124  U.  S.  S34,  8  Sup.  Ct,  625,  31  L.  Ed.  537,  the  proposition  might 
be  upheld  that  inasmuch  as  the  purcliasers  of  the  bonds  bought  them 
on  the  open  market,  on  speculation,  or  as  an  investment,  they  stand 
in  the  relation  to  the  debtor  county  as  mere  volunteers,  to  whom 
equity  does  not  extend  its  arm  of  protection  by  substituting  them  to 
the  rights  of  the  original  warrant  holders.  And  unless  the  language 
of  his  postulates  can  be  "restrained  to  the  fitness  of  the  matter,"  it 
would  preclude  recovery  in  this  case.  The  facts  of  that  case  can  be 
differentiated  from  these  at  bar.  The  statute  tmder  which  the  ap- 
propriation was  voted  by  the  town  of  Middleport  to  the  railroad  com- 
pany provided  as  the  means  for  its  payment  a  tax  on  the  property  of 
the  inhabitants,  and  not  otherwise.  No  power  was  given  to  the  mu- 
nicipality to  issue  bonds  therefor.  The  contract  was  not  an  uncondi- 
tional obligation  of  the  municipality  to  pay.  The  railroad  company, 
as  the  beneficiary  of  the  appropriation,  could  look  alone  for  jayment 
to  taxes  to  be  collected  annually  from  the  inhabitants.  No  other 
judgment  could  have  gone  against  the  municipality,  as  such,  to  enforce 
this  obligation,  than  of  a  mandatory  character  against  its  governing 
body  to  proceed  to  assess  and  collect  the  necessary  taxes,  sub  modo. 
So  when  the  railroad  company  took  the  bonds  it  paid  to  the  city  noth- 
ing nor  surrendered  to  it  therefor  anything  of  value.  Neither  was  the 
debt  thereby  attempted  to  be  extinguished  or  altered,  or  the  mode  of 
its  enforcement  in  anywise  aflfected.  Therefore,  even  as  between  the 
railroad  company,  to  whom  the  bonds  were  issued,  and  the  city,  no 
equity  was  evoked  to  entitle  the  railroad  company  to  appeal  to  a  coi;rt 
of  equity  for  relief.  Not  so  in  the  case  at  bar.  The  debt  was  the 
direct  obligation  of  the  county.  The  warrants  presumptively  reprer 
sented  value  received  and  enjoyed  directly  by  the  county.  The  taker 
of  the  bonds  did  surrender  something  of  v^-lue  to  the  county, — the 
warrants,  the  written  evidence  of  the  undertaking  of  the  county.  The 
warrants  the  county  canceled  and  burned,  and  undertook  thereby  to 
wipe  out  the  written  evidence  of  its  original  debts.  The  bonds  being 
void,  the  warrants,  although  physically  destroyed,  remained  the  obli- 
gations of  the  county;  and,  on  repudiation  by  the  county  of  the  bonds, 
if  then  owned  by  the  warrant  holders,  the  latter,  beyond  question, 
could  liave  maintained  action  to  recover  the  amount  thereof  from  the 
county.  By  issuing  the  bonds  the  county  put  it  in  the  power  of  the 
taker  of  the  bonds  to  transfer  them  by  delivery,  and  obtain  the  amount 
of  his  debt  against  the  county.  The  purchasers  of  the  bonds  have  no 
recourse  on  the  person  from  whom  they  purchased,  as  he  transferred 
them  simply  for  what  they  appeared  on  their  face  to  be, — commercial 
paper, — without  any  guaranty.  Otis  v.  CuUum,  92  U.  S.  447,  23 
Ed.  496.  The  warrant  holders,  having  realized  their  money  by  the 
sale  of  the  bonds,  have  no  occasion  to  go  on  the  county  for  pay  of  the 
warrants.  Therefore,  if  the  defendant^  contention  is  to  prevail,  that 
the  complainants  are  not  entitled  to  be  subrogated,  the  situation  pre- 
sents this  anomaly:  The  county,  by  the  trick  or  scheme  of  issuing 
the  bonds,  and  having  the  warrants  surrendered  for  cancellation,  and 
then  repudiating  the  bonds,  is  to  be  forever  discharged  from  its  debts 
represented  by  the  warrants,  aggregating  about  $35,000  and  interest. 
The  complainants,  whose  money  the  warrant  holders  were  thus,  by  the 
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act  of  the  county,  enabled  to  obtain,  have  no  standing  in  court  to  com- 
pel the  original  warrant  holders  to  pursue  the  county  for  their  use  and 
benefit.  So  the  county  is  to  go  free.  It  is  difficult  for  the  human 
mind  to  conceive  of  a  situation  more  rank  with  injustice ;  and,  ii  the 
courts  cannot  afford  relief  to  these  complainants,  it  must  be  said 
that  justice  no  longer,  in  American  jurisprudence,  has  a  "forum  of  con- 
science." As  said  by  that  other  great  jurist,  Mr.  Justice  Field,  in 
Marsh  v.  Fulton  Co.,  lo  Wall.  676-684,  19  L.  Ed.  1040: 

'rriie  obllKStioa  to  do  justice  rests  upon  all  perscms,  natural  and  artificial; 
and,  If  a  county  obtains  the  money  or  property  of  otliers  without  authorlt?, 
the  law,  Indepeadeat  of  any  statute,  will  compel  restitution  or  compensa- 
tion." 

In  the  face  of  such  a  contingency  as  this  case  presents,  the  very 
instinct  of  justice  should  compel  a  chancellor  to  make  a  precedent. 
The  motto  of  the  device  of  the  pickax  on  the  dial,  "Find  a  way  or 
make  one,"  should  be  applied  at  times  by  the  courts. 

The  fact  that  the  money  paid  by  the  complainants  for  the  bonds  to 
the  original  bondholders  did  not  pass  directly  into  the  treasury  of  the 
county  cannot  avail  the  defendant  as  a  defense.  As  said  by  the  court 
of  appeals  of  this  circuit  in  Geer  v.  School  Dist.,  49  C.  C.  A.  539,  548, 
III  Fed.  682-690: 

"The  case  of  Caty  of  Parkersburg  v.  Brown,  106  U.  S.  487.  1  Sup.  Ct  442, 
27  L.  Ed.  2S8,  Is  authority  for  bis  [complalnantfi]  recovery,  notwithstand- 
ing the  fact  ^at  bis  assignor  actually  paid  the  money  to  the  school  district 
for  the  bonds  In  question.  The  court  I)old8  iu  the  last-cited  case  that  the 
holder  of  the  bonds,  who  purchased  theui  from  the  original  taker,  succeeds 
to  the  same  right  of  recovery  on  the  ImpUcd  obligation  which  the  original 
purchaser  from  the  municipality  enjoyed." 

This  ought  the  more  especially  to  obtain  under  circumstances  like 
these  at  bar,  where  the  bonds  were  exchanged  by  the  county  in  an 
attempted  liquidation  of  its  outstanding  warrants,  which  it  had  au- 
thority to  issue,  and  were  issued,  presumptively,  for  valid  obligations 
of  the  county,  and,  after  obtaining  them  under  agreement,  canceled 
and  destroyed  them. 

The  Statute  of  Limitations.  It  is  conceded  that  under  the  Kansas 
statute  this  cause  of  action  would  not  be  barred  tmtil  after  the  lapse 
of  five  years.  When  did  the  cause  of  action  as  to  these  complainants 
arise?  The  contention  of  the  defendant  is  that  the  statute  began  to 
run  the  moment  the  funding  bonds  were  issued.  It  is  then  assumed 
that  the  bonds  were  issued  August  i,  1888;  and  as  this  suit  was  not 
instituted  until  August  14,  1893,  the  limitation  had  expired.  But  the 
agreed  statement  is  that  on  August  27,  18S8,  the  board  of  county 
commissioners  of  Kearny  county,  at  a  regular  meeting  of  said  board, 
passed  the  resolution  acknowledging  the  indebtedness  on  the  warrants, 
and  ordering  the  b(Mids  to  be  issued  in  exchange  therefor,  whereupon 
the  county  treasurer  should  cause  the  surrender  of  the  evidence  of  in- 
debtedness to  be  marked  "Paid  in  full"  across  the  face.  The  bonds 
were  to  be  accompanied  with  a  certificate  from  the  county  clerk  under 
his  seal,  "that  the  indebtedness  of  Kearny  county  in  registered  war- 
rants equal  to  the  sum  of  such  bond  or  bonds  has  been  surrendered 
to  the  board  of  county  commissioners  for  cancellation,  and  canceled." 
Paragraph  2  of  the  agreed  statement  of  facts  recites  that  "subsequent- 
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ly,  and  in  pursuance  of  the  order  set  forth  in  paragraph  No.  i,  the 
ciiairman  of  the  board  of  county  commissioners  and  the  county  derk 
cxeciitcd  refunding  bonds  of  said  county  of  Kearny."  The  bonds  nec- 
essarily were  issued  after  the  date  of  the  funding  order.  Defendants 
coujisci  has  fallen  into  error  respecting  the  date  of  the  issue,  by  rea- 
son of  the  recitation  that  the  bonds  should  be  dated  back  to  August 
[,  1888,  to  bear  interest  therefrom.  The  taker  of  the  bMids  mild 
have  had  no  action  growing  out  of  or  dependent  thereon  until  after 
ihc  i?sue  and  delivery  of  the  bonds.  The  correct  rule  is  that  until 
the  county  repudiated  the  bonds,  by  denying  liability  thereon,  the  stat- 
ute of  limitations  would  not  begin  to  run  against  the  bondholder  to 
recover  from  the  county  the  value  of  the  warrants  exchanged  therefor, 
and  destroyed  by  the  countv.  Cowper  v.  Godmond,  9  Bing.  748: 
Merrill  v.  Town  of  Monticc'llo,  72  Fed.  462-464,  18  C.  C.  A.  636. 
As  said  by  the  court  of  appeals  in  Geer  v.  School  Dist.»  49  C  C.  A 
549,  III  Fed.  691 : 

"As  long  ai  tlie  district  so  recognized  the  same,  and  elected  to  treat 
tbem  as  legal  obligations,  we  know  of  no  reason  requiring  the  plaintiff  to 
tnke  ntiy  steps  to  rt'sclnd  the  contract,  or  obltgntlng  li!m  to  resort  to  the 
(•4iurt8  to  enforce  tbe  Implied  oMlgntlon.  It  would  l>e  a  harsh  and  thwooghiy 
InipnictU-able  rule  to  establish  that  the  holder  of  a  claim  against  a  mu- 
nicipality Is  bound  by  any  consideration  of  statutes  of  limitations  to  take 
xtepH  to  i-i'scliid  an  express  contract  to  pay  the  same,  as  long  as  the  mnnld- 
piillty  Itself  recogtil'/c'S  sueli  express  conti*nct  as  a  valid  and  bindlngobUgatlob. 
The  effect  of  such  a  rule  would  be  to  permit  the  municipality  to  lull  the 
holders  of  Its  obligations  Into  inaction,  and  thereby,  taking  advantage  of 
its  own  wrong,  deprive  them  of  a  valuable  right  It  results.  In  our  oplnloo, 
that  the  plaintiff  lu  error  had  a  lawful  right  to  Institute  suit  to  recover  upon 
the  Implied  olillgatlon  nt  any  time  within  six  years  [whieb  was  the  llm- 
itntlou  under  the  Colorado  statute]  after  the  district  repudiated  the  ex- 
pvi'tts  obligation.  As  the  agreed  statement  recites  that  the  suit  was  brought 
»u  the  bonds  July  5.  ISOO,  when  payment  was  resisted.  In  the  absence  of 
jiiiy  evidence  showing  an  earlier  denial  by  the  county  of  liability  the  pre- 
sumption muBt  obtain  that  the  answer  to  that  suit  marks  the  Initial  period 
for  the  nmning  of  the  statute  of  limitatians.  Furthermore,  by  resolutioD 
of  tlie  board  of  coun^  commissioners  of  August  27, 1888,  they  acknowledged 
the  exlatence  of  the  debt, — ^that  they  owed  the  sum  of  the  warrants.— 
and  proceeded  to  discbarge  the  warrants  by  th««after  Issuing  said  bonds. 
Under  statutes  of  limitation  In  no  material  respect  different  from  tttmt  of 
Kansas  (Uen.  8t  Kan.  1887,  p.  90,  {  18),  it  has  been  held  (and  audi  la  the 
livnd  of  the  adjudications)  that  it  is  sutUclent  if  the  party  acknowledge 
that  he  owed  the  debt,  to  stop  the  running  of  the  statute  of  limitations,  even 
though  unucconipanled  by  any  promise  to  pay.  Chldsey  v.  Powell,  91  Ma 
ii22.  4  S.  W.  440.  GO  Am.  Hep.  267;  Elder  v.  Dyer,  26  Kan.  604.  40  Am. 
Itcp.  320;  Roife  V.  Ptlloud  (Neb.)  19  N.  W.  615. 970;  Sluby  v.  Obamplln,  4  Jobw. 
402;  Patterson  v.  Cboate.  7  Wend.  441;  Whitney  v.  Beese,  U  Minn.  13S 
(Oil.  81):  Palmer  v.  Gillespie,  95  Pa.  »iO,  40  Am.  Rep.  657;  De  Forest  r. 
Hunt.  8  Conn.  ISO.  So,  In  tbts  view  of  the  law,  this  acknowledgm^t  of 
tlie  debt  having  been  made  by  the  defendant  on  the  2Tth  day  of  Angnsi. 
188a  and  the  suit  havli^  been  Instituted  on  Angnst  14,  1SQ3,  tlie  period  oC 
limitation  had  not  run." 

At  the  hearing  of  this  case,  at  the  conclusion  of  the  oral  argu- 
ment then  presented  by  counsel  it  was  suggested  by  the  court  to 
(Iclendant's  counsel  that :  Conceding  there  was  some  irregularity  and 
fraud  in  the  issue  of  the  warrants  in  question,  the  practical  and  es- 
sential question  is,  has  the  defendant  traced  such  fraud  or  want 
of  consideration  into  any  of  the  warrants  involved  in  this  suit?  and 
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suggested  to  counsel  for  defendant  that  he  present,  in  some  tangible, 
intelligible  form,  a  statement  pointing  out  this  required  identity. 
This  he  has  attempted  to  do  in  subsequent  briefs.  But  I  confess 
my  inability  to  find  the  satisfactory  iH*oofs,  outside  of  the  mere 
assertions  and  cunning  arrangement  of  fibres  by  counsel.  It  stands 
alike  to  authority  and  to  a  sense  of  justice  that,  before  the  defend- 
ant can  avoid  a  single  warrant  sued  on,  the  burden  rests  upon  it 
to  show,  by  intelligible  and  honest  testimony,  that  the  particular 
warrant  is  vitiated  by  fraud  in  its  issue,  or  that  it  is  a  nudum  pactum. 
Board  of  Com'rs  of  Lake  Co.  v.  Keene  Five  Cents  Sav.  Bank,  io8 
Fed.  505,  47  C.  C.  A.  464. 

The  defendant  has  sought  to  identify  some  of  these  warrants, 
and  the  purposes  for  which  they  were  issued,  by  offering  in  evidence 
certain  pages  of  the  commissioners'  journad.  No.  i,  of  Kearny 
cotinty.  To  the  admission  of  this  journal  for  such  proof,  com- 
plainants' counsel  objected,  for  the  reason,  inter  alia,  that  the  ma- 
terial pages  of  this  record  bear  upon  their  face  unmistakable  evi- 
dence of  having  been  tampered  with.  It  must  be  admitted  that  it 
is  quite  apparent  on  the  face  of  this  record  that  there  have  been 
material  erasures  and  substitutions  of  figures  denoting  the  num- 
ber of  the  warrants,  evidently  made  since  the  original  record  was 
made  up.  It  is  also  apparent  (particularly  so  on  pages  53  and  58 
of  this  jotirnal,  whidi  purports  to  contain  a  list  of  the  county  war- 
rants ordered  destroyed  and  refunded  into  bonds)  that  not  only 
have  the  numbers  of  the  original  writing  thereon  been  changed, 
but  that  after  the  entries  were  made  there  have  been  added  two 
columns  of  figures  on  the  left-hand  margin,  and  one  column  of  . 
figures  on  the  right-hand  margin,  outside  of  the  lines  which  sep- 
arate the  margins  from  the  usual  place  for  making  record  entries. 
Superadded  to  this  is  the  fact  that  this  enumeration  of  ntunbers  of 
warrants  was  wholly  insufficient  to  indicate  either  their  amounts, 
or  names  of  the  payees,  or  the  purposes  for  which  they  were  en- 
tered; and  after  their  entry,  and  apparently  in  ti-esher  ink,  occur 
the  words,  written  in,  "See  commissioners'  journal,  page  605,  for 
full  description."  Why,  if  this  entry  was  ordered  made  at  the  time 
of  the  purported  transaction,  it  was  not  made  in  consecutive  order 
on  the  record,  but  had  to  be  carried  over  547  pages  to  the  back 
of  the  book,  is  not  explained.  And  even  then  all  the  entries  neces- 
sary to  make  out  the  numbers  of  the  warrants  canceled  and  de- 
stroyed were  not  entered  on  page  605,  but  a  part  of  them  were 
entered  on  page  604,  bearing  unmistakable  evidence  of  not  having 
been  entered  at  the  time ;  and  these  later  pages  are  not  signed,  as 
required  by  the  statute,  by  the  officers  of  the  court,  or  officially 
attested.  No  sufficient  evidence  is  offered  by  the  defendant  in  ex- 
planation of  the  evident  tampering  with  this  record. 

Aside  from  this  criticism,  there  is  nothing  in  this  record  proper 
to  identify  any  warrant  in  question  with  any  fraud  in  its  issue,  or 
to  show  what  the  original  consideration  therefor  was.  Encounter- 
ing this  obstacle  in  the  defense,  recourse  was  sought  by  defendant 
to  the  testimony  of  one  Waterman,  and  a  certain  stub  book  pre- 
sented by  him,  known  as  "Exhibit  Y,"  purporting  to  have  contained 
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scrip  or  warrants  issued  by  Kearny  township;  the  stubs  m  some 
instances  indicating  to  whom  issued.    No  chancellor,  who  distrusts 
a  self-seeking  hypocrite,  can  place  any  reliance  upon  the  uncor- 
roborated word  of  this  witness.    From  statements  made  by  defend- 
ant's counsel  in  open  court,  it  appears  that  this  man,  in  other  litiga- 
tion between  this  county  and  other  creditorSj  involving'  questions 
as  to  the  issue  of  county  warrants  and  county  indebt^ness,  gave 
his  deposition  or  depositions,  not  making  the  developments  he  un- 
dertakes to  disclose  in  this  case  in  respect  to  said  stub  book  and 
other  matters.   And  counsel  assigned  as  a  reason  for  asking  for  a 
delay  to  take  further  depositions  that  this  witness  had  of  late,  at  a 
religious  revival,  experienced  a  change  of  heart.   But  when  on  the 
hearing  of  this  case  it  was  developed  that  this  witness  had  entered 
into  a  solemn  compact,  of  record,  with  the  defendant  county,  to 
assist  it  in  getting  up  evidence  in  this  case,  in  consideration  of  $600 
to  him  since  paid,  the  conclusion  is  enforced  that  his  confession  is 
merely  a  needful  exhibition  of  that  unselfishness  "which  is  but  a 
lively  sense  of  favors  yet  to  come."   It  is  by  this  witness  that  the 
defendant  must  rely  for  the  identification  of  this  stub  book  as  of 
the  files  of  Kearny  township.   The  objection  by  complainants'  coun- 
sel to  the  admissibility  of  this  book  in  evidence  ts  well  taken.  In 
the  first  place,  there  was  no  statute  of  the  state  requiring  such  a 
book  to  be  kept  by  the  township  or  county  officials;  second,  no 
ofliccr  of  the  township  or  of  the  county  who  would  have  been  the 
official  custodian  of  this  book  has  sufficiently  identified  it  as  of  the 
records  or  files  of  the  township  or  county;  and,  third,  it  appears 
from  Waterman's  testimony  that,  for  a  long  period  of  time  after 
this  book  is  claimed  to  have  been  used  by  the  officers  of  Kearny 
township,  it  was  in  his  private  possession,  carried  about  by  him  out- 
side of  the  state,  and  at  other  places  in  the  state,  hundreds  of  miles 
away  from  Kearny  county.    From  every  consideration  of '  sound 
policy,  such  a  book  cannot  be  introduced  by  the  county  as  evidence 
in  its  behalf.    Board  of  ComVs  of  Lake  Co.  v.  Keene  Five  Cents 
Sav.  Bank,  supra;  State  v.  Cook,  30  Kan.  82,  1  Pac.  32;  State  v. 
Nye,  32  Kan.  2or,  4  Pac.  134;  Phelps  v.  Hunt,  43  Conn.  194;  White 
V.  Fitler,  2  Pa.  Law  J.  302;  Hardin  v.  Blackshear,  60  Tex.  132; 
Alexander  v.  Campbell,  74  Mo.  142;  Roberts  v.  Wilson,  i  Utah, 
292;   Noble  V.  Douglass,  56  Kan.  93-95,  42  Pac.  328.    The  de- 
fendant cannot  eke  out  the  omissions,  imperfections,  and*  want  of 
identity  between  the  numbers  of  the  warrants  and  the  parties  to 
whbm  issued,  not  shown  by  the  stub  book,  by  the  testimony  of 
Waterman  in  pais.    If  the  book,  indeed,  be  a  record  or  file  of  the 
county  proper,  it  must  speak  for  itself.   This  rule  is  inflexible  when 
such  evidence  is  produced  for  the  purpose  of  carrying  home  notice 
as  to  the  character  and  consideration  of  warrants  of  a  county  to 
the  payee  or  the  purchaser.    Rollins  v.  Board,  90  Fed.  575,  33  C. 
C.  A.  181.    Sending  Waterman  and  his  "stub  book"  out  of  court, 
as  in  law  and  good  conscience  ought  to  be  done,  the  defense  should 
go  with  them. 

The  remaining  defense  worthy  of  consideration  is  that  the  war- 
rants sued  on  were  an  overissue,  beyond  the  debt-making  power 
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of  the  ibounty,  and  are  therefore  invalid.  The  statute  relied  upon 
is  section  1853,  Gen.  St.  Kan.  1901,  in  force  at  the  period  in  ques- 
tion : 

'*Ttie  board  of  conntr  commlsBlfmera  of  any  coanty  stiall  not  levy  upon  tlie 
taxable  property  of  ancb  county  a  tax  for  current  expenses  ot  said  county 
of  any  one  year  in  excess  of  tbe  following  amounts:  Upon  a-  valuation  of  five 
million  dollars  and  under,  one  per  cent;  over  tlve  millions  and  under  six 
millions,  eight  and  one-half  mills;  over  six  miUlons  and  under  seven  mil- 
lions, seven  and  one-half  mills;  over  seven  millions  and  under  eight  millions, 
Blx  and  one-half  mills;  over  eight  mUUons  and  under  nine  millions,  five  and 
three-fourths  mills;  ova  nine  millions,  one-half  of  one  per  cent;  provided, 
that  the  electors  of  the  county,  by  a  direct  vote,  may  order  an  Increase  In 
such  levies." 

The  succeeding  section  (1S54)  limits  the  power  of  issuing  warrants 
within  the  prescribed  limit  of  section  1853. 

It  hardly  admits  of  debate  that  the  evidence  of  the  assessed  valua- 
tion of  the  property  of  the  county  contemplated  by  this  statute  is  that 
made  by  the  proper  county  officers,  made  and  extended  upon  the  tax 
books  of  the  county  for  the  purpose  of  collecting  taxes.  No  taker 
or  purchaser  of  the  issued  obligations  of  a  county,  acknowledging  an 
indebtedness,  has  ever  been  held,  to  ray  knowledge,  to  the  duty  of 
looking  further  than  the  record  books  of  the  county  containing  the 
assessment  and  tax  levy.  Aside  from  this,  liowever,  by  paragraph  No. 
13  of  the  defendant's  answer  herein  it  is  expressly  admitted : 

**That  aald  warrants  referred  to  in  complainants*  bill,  ff  issued  at  all, 
wwe  made  and  Isaued  against  the  county  fond  of  said  county,  and  as  a 
charge  against  the  couniy  fund,  before  there  bad  been  any  assessment  of 
taxable  property  of  said  county  for  the  purpoee  of  taxation,  and  before  t^we 
had  been  any  levy  of  taxes  for  cfmnty  purposes  in  said  connty." 

No  matter  what  other  allegations  the  answer  may  contain  respect- 
ing the  present  assessments  on  the  valuation  of  the  county  property, 
the  foregoing  admission  of  the  answer  should  preclude  all  attempts 
made  by  the  defendant  to  show  aliunde  that  there  had  been  such  an 
assessment  and  valuation  on  the  property  of  the  cotmty  prior  to  the 
issue  of  these  warrants.  "A  party  should  be  bound  by  the  allegations 
of  his  pleadings,  deliberately  made,  and  cannot  be  allowed  to  obtain 
benefits  from  contradictory  and  inconsistent  allegations  therein,  even 
if  made  in  separate  counts."  Losch  v.  Pickett,  36  Kan.  216,  12  Pac. 
822.  This  rule  is  aptly  stated  in  Savings  &  Trust  Co.  v.  Bear  Valley 
Irr.  Co.  (C,  C.)  112  Fed.  694-704;  "A  party  is  not  permitted  to  as- 
sume inconsistent  positions  in  the  same  litigation."  It  should  also 
be  a  sufficient  answer  to  the  attempts,  by  extraneous  matters,  to  show 
what  the  assessed  valuation  of  the  taxable  property  of  the  county  was, 
to  say  that  all  of  these  should  be  supplemented  by  evidence  showing 
that  either  all  of  the  warrants,  or  some  of  the  particular  warrants  in 
suit,  were  issued  "for  current  expenses  of  said  county  of  any  one 
year"  in  excess  of  the  statutory  limitation.  As  warrants  issued  by 
the  county  for  special  and  extraordinary  expenses  of  the  municipality 
(especially  those  incident  to  the  administration  of  the  affairs  of  a  new 
township  and  the  organization  of  a  new  county)  are  not  within  the 
inhibited  limitation  of  the  statute  (Lake  Co.  v.  Rollins,  130  U.  S.  662, 
9  Snp.  Ct  651,  32  L.  Ed.  1060;  Childs  v.  City  of  Anacortes  (Wash.) 
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32  Pac.  ai7;  State  v.  Cornwell,  18  S.  E.  184,  40  S.  C  36;  Gennania 
Say.  Bank  v.  Town  of  Darlington,  27  S.  E.  846,  50  S.  C.  337;  State 
V.  Common  Council  of  City  of  Tomahawk,  71  N.  W.  86,  96  Wis.  73), 
it  devolved  upon  the  defendant  to  show  not  only  that  the  particular 
warrants  in  suit  were  issued  for  current  expenses  of  the  county,  but 
also  that  at  the  time  of  their  issue  the  statutory  limit  had  been  passed. 
This  the  evidence  fails  to  sufficiently  point  out  and  fix  with  any  degree 
of  certainty.  The  state  of  the  proof  in  this  case  defies  any  mental 
effort,  pursuing  permissible  legal  lines,  to  ascertain  this  required  quan- 
tity. 

The  astute  and  industrious  counsel  for  defendant  has  sought  in 
many  ways  to  supply  this  needed  and  indispensable  proof.  His  first 
effort  was  to  introduce  in  evidence  the  contents  of  a  report  made  by 
one  Prouty,  as  the  enumerator  designated  by  the  governor  of  the  state 
under  the  state  statute  (Sess.  Laws  1887,  c.  128),  made  for  the  purpose 
of  enabling  the  governor  of  the  state,  preliminary  to  issuing  the  proc- 
lamation declaring  the  new  county  organized,  to  determine  whether 
the  county  contained  the  minimum  population  and  taxable  property. 
Neither  the  original  nor  a  certified  copy  of  this  report  was  offered  in 
evidence,  but  the  defendant's  counsel  claimed  that  it  was  in  his  pos- 
session, and  had  been- lost.  Waiving,  however,  any  question  about 
this  proof,  how  can  it  be  judicially  maintained  that  such  certificate  by 
such  enumerator,  made  for  a  limited  and  single  purpose,  can  be  usetl 
by  the  county,  in  a  suit  against  it  by  a  third  party,  to  show  what  the 
assessed  valuation  of  the  property  of  the  county  was?  At  common 
law  it  would  be  the  merest  hearsay  evidence,  and  as  there  is  no  statute 
of  the  state  making  such  report  evidence  for  any  purpose,  except  for 
the  information  of  the  ^vernor  before  issuing  his  proclamation  de- 
claring the  county  organized,  this  paper  is  cleany  inadmissible. 

The  next  evidence,  and  of  like  character,  offered  by  the  defendant, 
is  a  certified  copy  made  by  the  auditor  of  sUUe  of  what  purports  to  be 
a  certificate  filed  in  his  office  by  the  county  clerk  of  Kearney  county 
in  November,  1888,  to  secure  the  registration  of  the  bonds.  It  is  coo- 
ceded  that  at  the  time  of  making  this  certificate  to  the  state  auditor 
there  was  no  statute  of  the  state  requiring  the  registration  of  bonds  is- 
sued by  counties,  and  consequently  no  statute  authorizing  or  requiring 
such  certificate  by  the  clerk.  And  consequently  it  could  not  be  evi- 
dence of  notice  of  its  contents  to  the  holders  of  county  warrants.  The 
contention,  however,  of  counsel,  is  that,  inasmuch  as  the  holder  of  the 
bonds  presented  such  certificate  to  the  auditor,  he  is  bound  by  its 
recitals.  In  the  first  place,  there  is  no  evidence  before  this  court  that 
such  certificate  was  presented  to  the  auditor  by  the  then  holder  of  the 
bonds ;  and,  in  addition  to  this,  the  proof  fails  to  connect  the  com- 
plainants with  said  certificate.  If,  as  counsel  contends,  such  certifi- 
cate was  presented  to  the  auditor  by  the  then  holder  of  the  bonds,  ther 
were  presumably  in  the  hands  of  the  party  who  exchanged  the  war- 
rants therefor;  and,  as  the  alleged  object  of  the  registration  of  the 
bonds  was  to  qualify  them  for  circulation  upon  the  markets  as  coni- 
merdal  paper,  not  only  would  the  further  presumption  arise  that  they 
had  passed  out  of  the  hands  "of  the  holder"  onto  the  market,  but  this 
presumption  ripens  into  an  admitted  and  indisputable  fact  by  the 
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agreed  statement  of  facts  filed  herein  by  the  parties.  By  the  fourth 
paragraph  of  this  agreed  statement  it  is  stipulated : 

"That  the  complainant  subseqnent  to  the  Issuance  and  deltrery  of  the 
bonds  described  in  paragraph  No.  2,  to  wit.  on  January  10,  1881),  bought  the 
same  ujion  the  market,  iu  good  faith,  paying  par  therefor,  without  notice 
of  any  Irregularities  or  defect,  or  claim  of  Illefcality,  fuive  and  except  such 
as  might  be  imparted  from  the  face  of  the  bonds  tbemselres,  and  the  public 
records  and  laws  of  Kansas;  and  complainant  has  continued  to  be,  and  Is 
now,  the  owner  and  holder  of  said  bonds." 

The  clear  import  of  this  statement  is  that  the  complainants  bought 
the  bonds  after  they  had  gone  through  the  office  of  the  auditor,  as 
they  would  not  go  "upon  the  market"  until  after  the  holder  of  them 
had  thus,  according  to  his  notion,  qualified  them  for  the  public  mar- 
ket.  This  is  confirmed  by  the  express  stipulation  that  the  complain- 
ants took  the  bonds  without  notice  of  any  irregularities  or  defect  or 
claim  of  illegality,  "save  and  except  such  as  might  be  imparted  from  the 
face  of  the  bonds  and  the  public  records  and  laws  of  Kansas."  As 
there  was  no  taw  of  Kansas  authorizing  or  requiring  such  registration 
or  such  certificate,  the  contents  of  such  paper  is  but  hearsay,  inad- 
missible against  a  third  party  in  a  suit  against  the  county.  Author- 
ities supra.  It  was  an  unauthorized,  superserviceable  preparation  of 
the  clerkf  and  as  such  it  is  in  no  sense  such  a  record  of  the  county  as  a 
taker  or  purchaser  of  its  obligations  should  take  notice  of.  There  is 
no  evidence  in  this  case  that  said  certificate  was  presented  to  the  au- 
ditor by  any  warrant  holder.  And  even  if  thi?  certificate  were  compe- 
tent evidence,  it  would  leave  the  defendant's  cause  precisely  where  all 
of  its  other  evidence  stops, — short  of  pointing  out  which  warrant  is 
bad  by  reason  of  being  an  overissue.  Counsel  for  defendant  contents 
himself  with  the  bald  statement  that  "it  is  easily  ascertainable  that 
there  was  an  overissue  of  warrants,  and  it  is  easily  computable  ai  to 
the  amount  thereof."  Yet  notwithstanding  he  has  been  industriously 
■engaged  for  the  past  year  in  this  task,  he  finds  it  easier  to  leave  the 
•court  to  work  it  out,  or  guess  at  it,  than  furnish  the  demonstration. 

In  its  last  extremity  the  defendant  has  offered  in  evidence,  on 
page  350  of  a  bound  book  labeled  on  the  back,  "Sixth  Biennial 
Report,  Auditor  State,  1888.  Kansas,"  which  purports  to  give  the 
valuation  of  properties  returned  by  the  county  clerks,  and  the  total 
valuation  of  the  property  fixed  by  the  state  board,  and  the  per 
■centum*  to  be  collected.  And  in  the  same  connection  he  oflfered 
by  his  testimony  to  show  what  was  a  copy  of  a  certain  certificate 
found  in  the  printed  record  of  another  case  (Speer  v.  Board,  32 
C.  C.  A.  101 1  88  Fed.  749),  from  which  it  appears  that  the  valuation 
of  the  railroad  property  had  not  been  changed  by  the  board  of 
-equalization,  but  remained  as  originally  assessed  by  the  state  board 
of  railroad  assessors.  So  that  this  evidence,  even  if  competent, 
would  not  show  what  was  the  assessed  valuation  of  the  railroad 
property  admitted  to  then  be  in  the  county,  and  would  therefore 
leave  the  court  to  presume  something  which  the  evidence  does  not 
show.  I  undertake  to  say  that  no  well-considered  adjudication  can 
"be  found  holding  that  in  determining  the  question  of  whether  or 
-not  there  was  an  overvaluation  of  property  for  assessment  purposes. 
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when  the  county  issued  certain  evidences  of  indebtedness,  stidi  proof 
could  be  made  by  recourse  to  the  state  auditor's  report,  made  up 
by  him  from  sources  and  papers  themselves  not  in  evidence.  It 
is  not  such  a  record  as  the  law  contemplates  that  the  taker  of  the 
county's  obli^tions  should  examine  before  taking  or  purchasing 
its  warrants. 

Other  defenses  interposed  by  th6  defendant  in  this  case  are  pre- 
cluded by  the  rulings  of  the  court  of  appeals  in  the  case  of  Speer 
V.  Board,  supra,  and  therefore  need  not  be  reviewed. 

While  the  court,  from  all  the  facts  and  circumstances  connected 
with  the  history  of  Kearny  township,  cannot  escape  the  conviction 
that  there  was  in  the  administration  of  its  affairs  by  the  township 
officers  wanton  extravagance,  fraud,  and  peculation,  and  while  the 
court  would  cheerfully  see  the  county  relieved  of  the  great  burden 
of  debts  placed  upon  it  by  improvident,  if  not  dishonest,  officials, 
it  cannot  do  so  against  established  rules  of  evidence  and  of  law. 
There  are  facts  and  circumstances  presented  by  the  evidence  on 
behalf  of  the  defendant,  for  instance,  which  point  pretty  directly  to 
fraud  on  the  part  of  the  township  board,  and  their  aiders  and  abet- 
tors, in  employing  a  large  number  of  men  to  work  upon  the  con- 
struction of  a  public  road  through  the  township,  with  the  ulterior 
purpose  of  colonizing  such  employes  in  the  township  to  vote  at  an 
election  for  the  location  of  a  county  seat  for  the  new  county.  But 
as  the  evidence  shows  such  employes  did  much  and  valuable  work 
in  the  construction  of  this  road,  which  the  statute  of  the  state  au- 
thorized the  township  board,  in  its  discretion,  to  have  done,  even 
if  the  evidence  in  this  case  showed  that  the  sum  of  the  warrants 
issued  for  such  services  was  excessive,  and  that  some  of  the  war- 
rants could  on  such  account  be  defeated  for  want  of  consideration, 
or  because  of  fraud  in  their  issue,  the  defendant's  evidence  again 
falls  short  of  identifying  any  particular  warrant  in  controversy  with 
such  fraud  or  overissue.    The  same  may  be  said  respecting  th*.' 
large  amount  of  fees  for  attorneys'  services  for  which  warrants 
were  issued.    While  the  defendant's  testimony  raises  a  reasonable 
doubt  as  to  the  value  of  such  services  being  equal  to  the  amount 
of  compensation  allowed  by  the  governing  bcKird,  I  am  unable,  from 
the  evidence  presented,  to  identify  such  warrant  or  warrants  with 
those  in  suit ;  and,  if  I.  could,  it  would  be  mere  guesswork  for  this 
court,  on  the  evidence  before  it,  to  undertake  to  determine  what 
amount  of  such  warrant  was  honest,  and  how  much  was  dishonest, 
or  reasonable  or  unreasonable.    The  board  had  authority  to  employ 
counsel,  which  it  did;  and,  as  such  counsel  unquestionably  rendere>.l 
some  professional  service,  the  presumption  obtains  that  every  war- 
rant issued  therefor  was  not  voidable  for  total  failure  of  consideration. 

Decree  will  go  for  the  complainants. 
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L  PBihoifal  akt>  Sukbtt— Rights  ov  Scrbtt— Storosatiov. 

A  Biiret7  on  tiie  bond  ot  a  contractor  with  a  cit7  for  public  work,  wbo 
asaumes  and  completes  the  woik  after  ita  abandcmment  by  his  principal. 
Is  snbrogated,  bo  far  aa  necessary  to  protect  blm  from  loas,  to  all  rights 
which  the  city  might  bare  enforced  against  tbe  contractor  If  it  bad  de- 
clared the  contract  forfeited,  and  compieted  the  work  itself. 

,  SAMX— OOUPLBTIDN  OV  OOHTJIAOr  BT  SUBBTT— BiTBOT  OF  ASStaRUBNT  OP 
PaOOBBM  BT  PRUIOIPAL. 

The  bond  of  a  contractor  with  a  city  for  paTlny  was  conditioned  for 
the  completion  of  the  contract  and  tiie  payment  of  aU  dalDW  against 
the  contractor  for  labor  and  materials.  The  cratnct  provided  for 
monthly  paym'enta  of  TO  per  cent  of  tiie  estimates  as  the  work  pro- 
cressed,  and  the  retention  by  the  city  of  80  per  cent  until  after  comple- 
tion of  the  contract,  to  secure  the  payment  of  laborera  and  material  meo. 
The  contractor  abandoned  the  work,  having  earned  about  $3,900,  which 
was  unpaid,  and  leaving  outstanding  claims  for  labor  and  material 
amounting  to  $3,100.  The  city  called  apon  the  surety,  which  assumed 
and  completed  the  contract,  paying  all  claims  against  tbe  contractor  for 
labor  and  materials.  Prior  to  the  abandonment  of  the  work,  the  con- 
tractor had  borrowed  money  from  a  bank,  and  assigned  to  It  all  aums 
to  become  due  from  the  city  during  certain  months,  and  Ihe  bank  had 
notified  the  city  of  the  assignment  Uelt^  that  the  surety  was  sulv 
ro gated,  to  the  extent  necessary  to  protect  It  from  loss,  to  all  the  rights: 
which  the  city  might  have  asserted  against  tbe  fund  in  Ita  bands,  and 
that  such  rlgbta  were  not  limited  to  the  80  per  cent  resetfed  under  tlie 
contract  but  extended  to  the  entire  fund,  which  the  city  might  notwtth- 
BtandlDg  the  assignment  bare  declared  forfeited,  and  applied  In  reduc- 
tl<Hi  of  Ite  damages.  If  It  had  been  compelled  to  complete  the  work, 
which  it  must,  hf ve  done  bat  for  the  action  of  tbe  surety;  that  tbe 
•nrety'a  right  was  snp^ior  In  law  and  equity  to  that  of  the  bank  under 
Its  assignment  by  which  It  took  no  skater  rights  than  those  of  the  con 
tractor,  as  against  eitho-  the  city  or  surety. 

McKenna,  Circuit  Justice,  dissenting. 

Appeal  from  and  in  Error  to  the  Circuit  Court  ol  the  United  States 
for  the  Northern  Division  of  the  District  of  Washington. 

The  appeal  In  this  case  is  token  from  an  order  dismissing  the  bill  of  in- 
terrentlon  of  the  appellant  the  First  National  Bank  of  Spittle,  in  a  suit 
bearnn  tnr  the  City  Trust  Safe  Deposit  &  Surety  Oompany  of  Philadelphia 
acralnst  Frank  H.  Paul,  as  comptroller  of  the  city  ot  Seattle,  to  compd  the 
Issuance  of  city  warranto  to  the  complainant  in  the  bill  for  work  done  up<m 
a  contract  for  a  dty  Improvement  which  contract  had  been  made  between 
McCanley  A  Dclaney,  contractors,  and  the  city  of  Seattle,  and  which,  upon 
tbe  abandonment  thereof  by  said  contractors,  had  been  completed  by  the 
complainant  who  was  their  surety.  The  loterTener  dented  the  right  of  the 
Burety  company  to  the  warranto,  and  asserteC  ^ta  own  right  thereto  upon 
tlie  ground  that  the  contractors  had,  In  consideration  of  moneys  to  be  ad- 
vanced the  Intenrenn:,  assigned  to  it  certain  moneys  to  be  earned  by 
tbem  nnder  said  contract  Tbe  facts  of  tbe  case,  aa  alibied  In  ttie  ttro- bills, 
are  these:  On  or  about  August  2,  1800,  McGtauley  ft  Dclaney  entered  Into  a 
paving  contract  with  the  city  of  Seattle.  They  ai^lled  to  the  First  National 
J3o  Dk  of  Seattle  for  a  loan  of  money  to  enable  tbem  to  carry  out  their  con- 
tract and  accomiNtnled  tbelr  application  with  a  promise  to  provide  a  re- 
Iiat>lo  surety  company  bond  to  tbe  city,  and  to  assign  to  tbe  bank  all  moneys. 
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bonds,  and  warraDts  ttiat  Bbould  become  dne  from  tlie  city  nnder  the  contnK't 
Tor  the  mouths  of  August,  September,  October,  and  November,  1900.  L'poii 
those  c-oiidltlous  the  bank  promlsMl  to  loan  and  advance  the  necessary  monfy. 
The  contract  for  the  street  Imiu-ovement  provided  that  on  or  before  the  i*OU! 
day  of  each  month  Imnds  or  warrants  should  be  issue^  for  70  per  eeut.  of 
tlie  contract  price  of  the  estimated  amount  of  the  worP  returned  by  the  city 
engineer  as  having  been  performed  dnrlujr  the  preceding  month.  The  re- 
nmhiliig  JtO  per  cent,  was  to  be  retained  to  secure  the  payment  of  Inborens 
and  niatcrtal  men  until  30  days  after  the  completion  of  the  work.  The  City 
Trust,  Safe  Deposit  &  Surety  Company  of  Phlhidelphln  became  the  »uraty  on 
the  bond  which  was  enieied  Into  with  the  city  for  Its  own  use  and  for  the 
use  of  all  persons  who  should  pa-form  work  or  labor  in  the  execution  of  the 
contract  On  August  2,  1000.  tlie  contractors.  In  writing,  assigned  to  tlie 
bank  the  proceeds  of  the  contract  for  the  months  of  August,  September. 
October,  and  November,  The  consideration  of  the  asslgiimeDt  was  the  snni 
of  ¥2,000,  then  advanced,  and  other  moneys  thereafter  to  be  advanced.  In- 
cluding the  money  to  be  paid  to  procure  a  surety  company's  bond.  The 
bank  subsequently,  as  the  work  progressed,  advanced  $5,000.  making  a  total 
of  $7,000,  which  was  Intended  to  be  secured  by  the  assignment,  no  part  of 
which  has  been  repaid.  The  bank,  upon  obtaining  the  assignment,  ser^'ed 
upon  the  compti'oller.  and  caused  to  be  flled  In  his  office,  a  written  notice 
that  It  held  the  assignment,  and  that  It  would  present  an  order  for  the  war- 
rants to  be  Issued  In  payment  of  the  amount  so  assigned  and  so  to  become 
due.  The  notice  was  written  on  an  official  blank  furnished  by  the  comptrol- 
ler for  the  use  of  banks  and  others  who  advanced  money  nuder  like  circum- 
stances. The  city  engineer  subsequently  estimated  that  the  work  done  on 
the  contract  for  the  months  mentioned  In  the  assignment  amounted  to  $12.- 
ni0.14.  But  In  tbe  meantime,  early  In  Uctol>er.  the  contractors  discontinued 
the  work,  and  shortly  thereafter  t^e  city  called  upon  tlie  surety  company  to 
complete  the  same,  to  which  It  assented.  Before  it  assumed  the  contract  of 
Its  principals,  it  had  notice  of  the  assignment  to  the  liank.  At  the  time 
when  the  contractors  abandondcd  their  contract  there  liad  Iieen  earned  there- 
under $3,924.31.  as  shown  by  the  estimates  made  by  the  city  engineer.  The 
surety  company  completed  the  contract,  and  paid  the  expenses  thei-eof,  and 
all  tbe  nn^d  bills  Incurred  by  the  original  contracton.  The  bank.  In  Its 
bill  of  Intervention,  all^d  that  when  the  contractors  atmndoned  the  contract 
there  was  dne  to  certain  laborers  and  material  men  snms  of  money,  the 
amount  of  which  was  unknown  to  the  bank,  but  which  sums  wonld  have 
been  liens  upon  no  more  than  liO  per  cent,  of  said  sum  of  $3,924.31  so  earned 
by  the  contractors  according  to  the  terms  of  the  contract.  To  the  bill  of  In- 
tervention the  trust  company  and  the  compti'oller  of  the  city  of  Seattle 
each  demurred  for  want  of  equity.  The  demmTcrs  were  sustained,  and  tbe 
bill  of  Intervention  was  dismissed. 

Walker  &  Munn,  for  appellant. 

John  P.  Hartman,  for  City  Trust,  Safe  Deposit  &  Surety  Co. 
\V.  E.  Humphrey  and  Edward  Von  Tobel,  for  appellee. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS, 
Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 

the  opinion  of  the  court. 

The  appellant  earnestly  contends  that  its  bill  of  intervention  pre- 
sents ground  for  equitable  relief  at  least  as  to  $2,747,  or  70  per  cent, 
of  $3,924.31,  the  amount  which  the  city  admitted  to  have  been  the 
value  of  the  work  done  by  the  contractors  at  the  time  when  they 
abandoned  their  contract;  and  it  insists  that  the  sum  of  $2,747  is 
beyond  any  doubt  payable  to  it  under  its  assignment ;  that  that  simi 
earned  by  the  contractors  by  work  done  in  a  public  improve- 
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ment  which  was  accepted  by  the  city,  and  for  which  the  dty  stood 
ready  to  pay,  notwithstanding  that 'Claims  and  liens  for  work  done 
and  material  furnished  in  said  improvement  to  the  amount  of  $3,168.38 
were  outstanding  and  unpaid;  that  the  city  never  declared  a  for- 
feiture of  the  contract,  and  that  in  fact  the  contract  never  was  for- 
feited, but  that  the  surety  company  had  simply  undertaken  and  com- 
pleted the  work,  which  it  was  bound  to  do  under  its  bond;  that  the 
appellant's  equities  are  prior  to  those  of  the  stu'ety  company  and  to 
those  of  the  unpaid  claimants  and  lienholders,  for  the  reason  that 
the  arrangement  to  obtain  money  from  the  bank  was  entered  into 
by  the  contractors  before  they  had  obtained  the  bond  from  the  surety 
company,  and  that  when  the  surety  company  took  up  the  contract  it 
did  so  with  knowledge  of  the  assignment  to  the  bank,  and  subject 
thereto. 

The  doctrine  announced  in  Prairie  State  Nat.  Bank  v.  U.  S.,  164 
U.  S.  227,  17  Sup.  Ct.  142,  41  L.  £d.  4x2,  must  omtrol  the  decision 
of  these  questions.  The  controversy  in  that  case  was  between  a  bank 
which  had  advanced  money  to  Sundbei^  &  Co.,  the  contractors  who 
had  undertaken  to  erect  a  custom  house  for  the  United  States,  and 
Hitchcock,  the  surety  on  the  contractors'  bcxid,  and  it  concerned  the 
10  per  cent,  of  the  contract  price,  which,  by  the  terms  of  the  contract, 
had  been  reserved  by  the  government  from  the  current  payments 
until  after  the  completion  of  the  contract.  The  bank  based  its  claim 
to  the  fund  upon  advances  which  it  had  made  to  the  contractors  in 
consideration  of  a  power  <A  attorney  from  the  latter  authorizing  it 
to  receive  from  the  United  States  the  final  payment.  Some  three 
months  after  the  execution  of  this  power  of  attorney,  the  contractors 
defaulted,  and  Hitchcock,  the  siu*ety,  thereupon  completed  the  con- 
tract, and  disbursed  therein  about  $15,000  in  excess  of  the  current 
payments  from  the  government.  The  bank  asserted  an  equitable  lien 
upon  the  deferred  payment,  which  it  claimed  was  prior  and  ^ra- 
mount  to  the  lien  of  the  surety,  since  the  claim  of  the  latter  arose 
only  at  the  date  when  be  undertook  the  completi<m  of  the  contract 
The  court  held,  however,  that  the  claim  and  equity  of  the  surety  arose 
when  he  entered  into  the  contract  of  suretyship,  and  that  his  right 
to  the  reserve  fund  was  prior  and  paramount  to  that  of  the  bank,  and 
said  that  the  stipulation  in  the  building  contract  for  the  retention 
uiitil  the  completi(»i  of  the  work  <A  a  certain  portion  of  the  consid- 
eration "is  as  much  for  the  indemnity  of  him  who  may  be  guarantor 
of  the  performance  of  the  work  as  for  him  for  whom  the  work  is  to 
be  perK»rmed ;  that  it  raises  an  equity  in  the  surety  in  the  fund  to  be 
created."   The  court  further  said: 

**If  Uie  United  States  bad  been  compiled  to  complete  the  work,  Its  rl^ht 
forftft  til*  10  per  cent  and  api^7  accnnmlatfcm  In  redaction  of  the 
<3amag»  sustained  remained.  Tbe  rifbt  of  Hitchcock  to  ■vbtofatlon.  then- 
Ton,  wonld  clearly  entitle  bhn  when,  as  Bnrety,  be  fQUUled  the  <rtdlgatfon  of 
Fandberf  ft  Co..  to  the  goverDment  to  be  anbstlttited  to  the  rights  whleh  Um 
United  States  might  bare  asserted  against  tbe  fund." 

In  so  ruling,  the  controlling  consideration  was,  not  that  the  de- 
ferred payment  had  been,  by  the  words  of  the  contract,  reserved, 
but  that  Uie  money  in  controversy  was  still  in  the  hands  of  the  gov^ 
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enunentt  subject  to  its  power  to  apply  the  same  upon  the  unfinished 
contract  if  it  had  undertaken  the  completion  theraof. 

Applyii^  these  principles  to  the  present  case,  it  is  clear  that  the 
lien  of  the  surety  company  upon  all  funds  now  retained .  in  the  pos- 
session of  the  city,  and  applicable  upon  the  contract,  had  its  incep- 
tion at  the  time  when  it  entered  into  the  contract  of  suretyship,  and 
that  subsequent  to  that  date  the  contractors,  McCauley  &  Delaney, 
had  no  power  to  create  a  lien  upon  the  payments  to  be  made  by 
the  city,  and  make  it  paramount  to  the  lien  of  the  stu-ety.  That  the 
right  of  the  bank  in  this  instance  is  subsequent  to  the  surety's  lien 
is  not  to  be  questioned.  The  arrangement  which  is  said  to  faave 
been  made  between  the  bank  and  the  contractors  just  prior  to  the 
execution  of  the  bond  cannot  affect  the  rig^hts  of  the  surety.  That 
arrangement,  so  far  as  the  pleadings  inform  us,  was  not  in  the  form 
of  a  binding  agreement,  and  was  not  obligatory  upon  either  party 
thereto;  and,  if  it  were,  it  could  not  take  precedence  of  the  lien  of 
the  surety  by  virtue  of  the  bond  which  it  entered  into  simultaneously 
with  the  execution  of  the  contract,  Unless  it  was  known  and  assented 
to  by  the  surety.  There  is  no  intimation  that  the  surety  assented  to 
or  had  notice  of  such  an  agreement.  One  who  becomes  a  surety  for 
the  principal  upon  such  a  contract  as  is  disclosed  in  this  case  may  not 
be  deprived  of  his  lien  by  the  secret  contract  or  agreement  into  which 
his  principal  may  have  entered.  By  abandoning  the  contract  the 
contractors  lost  the  right  to  compel  the  city  to  pay  them  any  sum 
whatever  on  account  of  the  work  which  they  had  done.  Their  as- 
^signee,  the  bank,  stood  in  no  better  position  than  they.  The  dty 
undoubtedly  had  the  right  to  declare  the  contract  and  all  unpaid 
sums  which  it  had  promised  to  pay  thereunder  forfeited..  That  it 
had  this  right  is  not  disputed,  but  it  is  said  that  the  city  has  not 
exercised  it,  and  that,  therefore,  the  right  cannot  avail  the  surety. 
But  the  true  inquiry  is,  not  what  has  the  city  done,  but  what  bad  it 
the  right  to  do?  It  had  the  right,  if  it  had  itself  assumed  the  com- 
pletion of  the  abandoned  work,  to  retain  for  its  own  protection  not 
only  the  stipulated  30  per  cent.,  but  all  sums  then  due  or  earned  un- 
der the  contract,  and  no  assignment  by  the  contractors  could  defeat 
that  right.  Among  the  obligations  of  the  contractors  was  indoded 
the  duty  to  pay  all  claims  for  work,  labor,  and  material.  The  surely, 
by  the  terms  of  its  bond,  had  guarantied  that  the  contractors  would 
pay  "all  just  claims  for  work,  labor,  or  material  furnished  in  the 
execution  of  the  contract."  The  surety's  obligation  to  pay  liens  and 
claims  outstanding  when  the  contract  was  abandoned  was  not  limited 
in  extent  to  the  reserved  30  per  cent,  of  the  money  then  earned  by 
the  contractors,  but  it  included  the  full  sum  of  the  unpaid  claims, 
amounting  to  $3,161.38.  In  the  Prairie  State  Nat.  Bank  Case  the 
court  expressly  declared  that  the'  right  of  Hitchcock,  the  surety,  was 
not  limited  to  the  10  per  cent,  reserved,  but  that  it  was  a  right  to 
"resort  to  the  securities  and  remedies  which  the  creditor,  the  United 
States,  was  capable  of  asserting  against  the  debtor,  Sundberg  &  Co.'* 
So,  in  the  case  before  the  court,  when  the  surety  assumed  the  bur- 
den of  the  contract,  it  stood,  in  the  position  of  the  city,  so  £ar  as  the 
unpaid  stipulated  sums  under  the  contract  were  concerned,  and  it 


WISBT  HAT.  BAKK  V.  CXTY  TBOST,  $AWm  DCPOSIT  A  SDRBTT  00.  688 


acquired  the  city's  rig^t  so  far  as  it  might  be  necessary  to  retort 
to  the  same  to  reimbw-se  it  for  all  its  outlay  in  completing  the  work. 
We  think  the  right  of  the  surety  company  went  that  far,  and  no  far- 
ther; and  if  it  appeared  upon  its  own  bill  herein,  or  in  that  of  the 
intervener  that  the  money  of  the  latter  so  advanced  to  the  contractcvs 
under  its  agreement  went  into  the  improvement,  so  that  the  surety 
company  acquired  the  benefit  thereof,  and  availed  itself  of  the  same, 
aiul  thereby  acquired,  on  the  oompleticHZ  of  the  contract,  a  {Hofit, — 
or,  in  other  words,  if  the  moneys  which  are  now  retained  by  the 
d^,  if  paid  to  the  surety  company  would  more  than  repay  it  the 
total  amount  of  its  expense  incurred  in  completing  the  contract, — 
equity  would  require  that  the  excess  be  paid  to  the  hank,  rather  than 
to  the  surety.  The  right  of  subrogation  has  its  origin  not  in  contract, 
but  in  equity,  and  it  goes  no  farther  than  the  strict  demands  of  equity 
and  justice  demand.  The  equiuble  lien  of  the  surety  company  ex> 
tends  only  so  far  as  may  be  necessary  for  its  reunbursement.  The 
remainder  of  the  fund,  if  any  there  were,  would  belong  to  the  bank 
by  virtue  of  its  assignment.  In  34  Am.  &  Eng.  Enc.  Law,  p.  191, 
of  the  nature  of  the  right  of  subrogation,  it  is  said :  "Being  a  creature 
of  equity,  it  will  not  be  enforced  where  it  will  work  injustice  to  the 
rights  of  those  having  equal  equities;"  and  on  page  192  it  is  said 
that  subrogation  will  not  be  permitted  "in  favor  of  one  who  will 
thereby  be  permitted  to  derive  an  advantage  therefrom,  or  to  estab- 
lish his  claim  through  his  own  wrong  or  negligence,  or  inequitable 
or  illegal  taldng."  It  appears  from  the  bill  of  the  surety  c(Mnpany 
that  the  amount  of  the  tmpaid  labor  and  the  unpaid  liens  for  niate- 
ria)  which  had  been  incurred  by  the  contractors  at  the  time  when 
they  abandoned  the  contract  was  $3,161.38.  The  difference  between 
that  unpaid  sum  and  $3,924.31,  the  amount  which  the  city  admitted 
to  be  the  value  of  the  improvement  which  had  been  made  at  the  time 
of  the  abandonment  of  the  contract,  is  $7^.93,  which  latter  sum  rep- 
resents the  amount  of  the  money  advanced  so  by  the  bank  which 
actually*  went  into  the  improvement  over  and  above  the  unpaid  ex- 
pense thereof  at  the  time  of  the  abandonment  of  the  contract;  but 
there  is  no  averment  and  no  facts  are  pleaded  in  either  bill  from 
which  it  may  be  deduced  that  the  deferred  payments  on  the  con- 
tracts will  be  more  than  sufficient  to  make  the  surety  company  whole, 
and  repay  all  its  outlay  in  completing  the  total  work.  We  find  no 
equity,  therefore,  in  the  intervener's  bill. 

Counsel  for  the  appellant  cite  and  rely  upon  the  decision  of  the 
supreme  court  of  the  state  of  Washington  in  Dowling  v.  City  of 
Seattle,  22  Wash,  592,  61  Pac.  709, — a  decision  which  it  may  be 
conceded  announces  a  doctrine  directly  at  variance  with  that  of  Prairie 
State  Nat.  Bank  v.  U.  S.  In  the  Dowling  Case  it  was  held  that  or- 
ders drawn  by  a  contractor  on  sums  totKCOme  dae  on  a  contract 
with  the  city  carried  an  equitable  assignment  of  the  fund,  and,  being 
valid  when  made,  they  were  not  rendered  invalid  by  the  default  of 
the  contractor,  or  by  the  assumption  of  the  contract  by  the  surety. 
The  argument  of  the  court  was  that,  inasmuch  as  the  dty  asserted 
no  ckim  of  right  in  the  fund,  there  existed  no  right  to  which  the 
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surety  could  be  subrogated;  and  that,  as  the  contractor  could  not 
justly  claim  that  his  own  assignments  were  invalid,  neither  could  his 
bondsmen,  who  had  assumed  the  performance  of  the  contract,  so 
claim.  The  decision  in  that  case  does  not  involve,  and  neither  does 
the  present  case,  so  far  as  the  foregoing  discussion  goes,  involve, 
any  question  of  the  construction  of  a  provision  of  the  charter  of  the 
city  of  Seattle,  or  of  the  constitution  or  the  statutory  law  of  Wash- 
ington. That  decision,  therefore,  does  not  become  a  precedent  which 
we  are  bound  to  follow.  We  find  no  error  in  the  decision  of  the  cir- 
cuit  court  sustaining  the  demurrers  and  dismissing  the  bill  of  in- 
tervention. 
The  decree  will  be  affirmed. 

McKENNA,  Circuit  Justice  (dissenting).  I  am  unable  to  concur 
in  the  conclusion  of  the  court.  I  think  the  bill  of  intervention  states 
a  cause  of  action  for  at  least  $2,^47.  There  was  due  the  contractors, 
McCauley  &  Delaney,  when  they  abandoned  their  contract,  the  sum 
of  $3>924.3i.  Thirty  per  cent,  of  that  sum  the  city  had  a  right  to 
retain,  and  to  that  30  per  cent,  only — to  the  rights  of  the  city  in  that 
30  per  cent.— -was  the  surety  company  subrogated.  Seventy  per  cent, 
of  the  sum  was  a  vested  substantive  right  of  the  contractors,  and 
passed  by  their  assignment  to  the  iMmk.  This  view  is  sustained,  in 
my  opinion,  not  opposed,  by  the  case  of  Prairie  State  Nat.  Bank  v. 
U.  S.,  164  U.  S.  227,  17  Sup.  Ct.  142,  41  L.  Ed.  412.  In  that  case, 
as  in  this,  the  controversy  was  between  assignees  of  a  contractor  and 
a  surety  on  the  bond  of  such  contractor,  and  the  surety  prevailed. 
But  the  assignment  in  that  case  was  void  because  given  in  violation 
of  section  3477  of  the  Revised  Statutes  of  the  United  States.  In  the 
case  at  bar  the  assignment  was  and  is  valid.  In  that  case,  therefore, 
the  rights  of  the  parties  were  held  to  be  eotdtable  only,  and  that  of  the 
surety  was  held  to  be  the  superior.  What  was  the  eqtuty  of  the 
surety?  A  right  to  the  10  per  cent,  in  subrogation  to  the  rights 
of  the  United  States  in  that  percentage.  In  the  case  at  bar  the  surety 
company  is  not  only  subrogated  to  the  right  of  the  city  to  the  30 
per  cent,  which  the  city  had  a  right  to  reserve,  but  to  the  70  per 
of  the  sums  due  whidi  the  dty  had  no  right  to  reserve,  and  which 
could  be  and  was  legally  assigned. 

The  demurrer  to  the  bill  of  complaint  should  have  been  overrokd. 
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CoLLiBioH— Stbahship  akd  Bittos  Df  Tow— Faitlt  or  Tdo. 

The  tug  Sea  King  was  coming  np  tlie  lower  New  York  Bay.  liaTlng 
two  barges  In  tow  tandem.  In  all  about  1,200  feet  long,  when  the  second 
barge  came  in  colUalon  with  tbe  steamsblp  Buffalo,  outward  bound,  and 
was  sunk.  The  coUlalon  occurred  from  250  to  800  feet  to  the  westward 
of  the  center  of  tbe  channel.  After  signals  for  passing  port  and  port 
were  exchanged  between  tbe  Bnfflalo  and  tbe  Sea  Bllng,  Uia  latter  ported 
her  helm  two  points,  and  omtlnned  on  meh  conrse  nntil  she  had  passed, 
and  then  at  once  resnmed  her  former  conzse.  HeU,  that  the  Sea  King 
was  in  Canlt  for  tailing  to  take  prc^»er  measures  to  counteract  the  effect 
of  the  flood  tide,  which  drifted  her  and  her  tow  Into  the  westward  side 
of  the  cbannd,  contrary  to  rule  25,  and  also  In  resuming  her  course  be- 
fore her  tow  had  iMssed  the  Buffalo,  field,  also,  under  the  evidence,  that 
neither  the  bai^e  nor  the  Buffalo  was  In  fault;  that  while  the  latter 
was  aware  that  the  tow  was  drifting  nearer  her  course,  after  tbe  tug 
ported  both  she  and  the  first  tow  drew  away  and  passed  at  a  safe  dl»- 
tanee^  and  had  ahe  continued  on  such  coarse^  as  the  Buffalo  had  reaaon 
to  expect;  the  second  tow  would  also  baT*  been  drawn  out  of  danger, 
and  that  after  the  dangor  became  appazent  aho  nwdo  all  pn^er  ^orts 
to  avoid  cfrillslon. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.    Suit  for  collision. 

The  following  is  the  opinion  of  the  district  cotnt,  by  BROWN,  Dis- 
trict Judge : 

▲t  about  6:80  p.  m.  of  October  1,  1896.  aa  tlie  ttme-masted  coal  barge 
Samnd  EL  Spring  was  going  up  tbe  Lower  Bay  in  tow  of  tbe  tog  Sea  King, 
witli  the  tide  about  two  hours'  flood,  she  came  In  ct^lsloh  below  the  Narrows 
wltb  the  steamship  Buffalo  outward  bound,  stmie  100  or  200  yards  aboTO 
blaiA  buoy  No.  9,  and  was  sunk  In  three  or  four  minutes  afterwarda.  The 
above  UbtA  was  filed  to  recover  for  the  loss  of  the  barge  and  her  ca^. 

The  Spring  was  the  hindmost  of  two  similar  baizes  each  about  185  feet 
long,  forming  a  tandem  tow  in  all  abont  1,200  feet  long.  Bach  barge  was  on 
a  bawsw,  which  at  the  Scotland  lightship  bad  been  ahortoned  to  abont  70 
fatlioma.  Tb»  tog  and  tow  came  up  tbraogta  tlie  Swash  Gbannel,  roanded 
within  00  or  100  feet  of  the  bell  buoy,  as  their  witnesses  aay,  at  the  exit 
of  that  chann^  and  took  a  course,  according  to  her  master,  of  N.  x  E.  %  SL, 
going  through  the  water  at  tbe  rate  of  about  4  to  5  knots.  When  about  one- 
quarter  of  a  mile  above  the  bell  buoy,  wltb  the  tow  directly  astern,  a  signal  of 
one  whistle  was  exchanged  between  the  Sea  King  and  the  Buffalo,  which  was 
seen  coming  down  about  three-fourths  of  a  mile  or  a  mile  distant,  and  a  v«ry 
little  on  the  tug's  port  hand  at  the  rate  of  abont  nine  knots.  Soon  after,  ac- 
cording to  the  Sea  King's  testimony,  her  wheel  waa  gradnaily  ported  until 
at  the  time  the  Buffalo  waa  abreast  of  bw,  her  faeadliv  was  N.  B.  H  N.. 
and  the  Buffalo  passed  her  at  the  distance  of  200  or  800  feet.  The  first  barge, 
tbe  Oarleton,  passed  the  Buffalo  only  a  little  nearer;  but  the  Buffalo's  stem 
struck  the  pwt  quarter  of  the  second  barge  atnreast  of  the  mlraen  rigging  st 
an  ai^Ie  of  about  two  or  three  pointe,  breaking  In  that  part  of  her  side 
and  cansing  her,  a%  above  Btated,  to  sink  almost  Immediately.  Each  side 
contMids  that  the  vessels  would  have  cleared  except  for  a  sheer  which  each 
Inalsta  was  given  by  tbo  other  at  about  the  time  when  tbe  BnfEaio  was 
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abreast  of  tlie  CarletoD.  Tbe  witnesses  for  the  tug  testify  that  tiie  Buffalo 
at  that  time  gare  a  rank  sheer  to  the  eastward;  and  several  witnesses  fnHu 
tbe  Buitalo  say  that  the  Spring,  by  a  hard  a-port  wheel,  swung  her  stent 
■crasa  the  Buffalo's  itam. 

The  greatest  draft  of  the  tug  and  tow  was  19%  feet  They  had  snffident 
water  In  any  part  of  the  buoyed  channel,  which  .was  there  about  2.000  fe«t 
wide.  Tbe  Buffalo  was  an  iron  steamer  400  feet  h>ag,  and  drew  27.1  feet. 
She  came  down  the  usual  course  of  deep  draft  vessels.  In  the  westerly  half 
of  the  buoyed  channel,  a  little  to  the  east  of  tbe  line  of  the  Cbapel  Hill 
range  prolonged,  which  Is  mach  to  the  west  of  mid  channeL  When  she 
signaled  the  Sea  King,  she  was  overtaking  and  a  little  lapping  the  stem 
of  tbe  stlU  larger  steamer  Pretoria,  drawing  31^  feet  and  about  200  feet  to 
the  westward  of  her  and  going  through  the  water  at  the  rate  of  about 
eight  knots  on  a  paralM  course  with  the  BnfFala  Tbe  lAtta,  swevlously 
going  about  nine  knots  at  half  sjieed,  after  signaling,  slowed,  but  BtlU  gained 
on  the  Pretoria  until  her  bows  came  abreast  of  tbe  Pretorta'a  bridge.  She 
stopped  her  engines  before  coming  abreast  of  tbe  Sea  King,  and  when 
abreast  of  the  first  barge  reversed,  but  too  late  to  avoid  the  Spring. 

As  respects  the  sheer  described  to  each  vessel,  I  am  quite  satisfied  that 
no  such  sheer  was  tbe  proper  cause  of  the  collision  on  eith^  side.  There  Is 
not  the  least  probability  that  any  sheer  to  the  eastward  was  made  by  the 
Buffala  It  Is  testified  to  by  the  three  witnesses  on  the  Sea  King  alone,  who 
were  not  in  a  position  for  most  correct  observation  on  this  point;  no  snch 
sheer  was  seen  by  the  two  witnesses  on  the  Spring.  wh6  were  In  the  best 
position  to  see  it  If  made;  nor  by  the  pilot  of  Oie  Pretoria,  who  was  nearest 
to  her  at  the  tine;  It  Is  denied  by  all  of  the  Buffal<^s  officers;  there  was  no 
possible  motive  for  such  a  sheer;  and  aa  the  Buffalo  was  reversing  at  that 
time  and  was  a  right-handed  proi)ell«',  any  change  of  her  heading  must 
have  been  to  the  westward  rather  than  to  the  eastward. 

As  respects  the  sheer  of  the  Spring's  stem  to  tbe  westward,  her  two  wit- 
nesses admit  that  her  helm  was  put  hard  a>port  at  about  tbe  time  iSie  Buffalo 
was  abreast  of  tbe  Carleton,  the  barge  ahead;  but  this  would  not  have  been 
material  had  not  the  barge  and  the  steamer  already  come  Into  xay  dan- 
gerous proximity.  The  tug  and  the  Carleton  were  beaded  at  that  time  at 
least  two  points  off  to  the  eastward  of  the  channel  course  and  were  there- 
fore pulling  the  Spring  off  in  that  direction,  though  tbat  effort  was  aooa  re- 
laxed, as  hereafter  explained.  The  port  wheel  In  directing  the  stem  of  the 
Spring  more  to  port  would  doubtless  tend  to  throw  her  stem  to^rds  the 
Buffalo,  while  her  bow  would  run  to  starboard;  but  the  Spring's  wltnessea 
say  that  this  set  of  the  stem  to  port  would  be  offset  by  tbe  forward  motion 
In  turning  off  two  points  to  the  eastward;  no  otba:  experts  testify  directly 
to  the  contiaiy;  and  althouj^  I  have  not  snffident  data  tcx  making  any  exact 
theoretical  computation  not  knowing  the  rate  of  rotation  of  a  loaded  hnrge 
In  tow  on  a  hawsar  under  a  pwt  whed,  such  analogies  as  I  know  forbid  ^ 
condurion  that  tbov  would  result  any  material  net  westward  swing  of  the 
stem  from  a  port  wheel  under  such  circumstances  as  h«-e  exist  The  tow's 
beading  two  points  to  the  eastward  would  Itstif  and  Ind^ioidently  of  any 
port  helm  carry  her  stem  more  than  fifty  feet  to  the  eastward  with  everr 
advance  of  a  length;  and  this  rate  wotUd  be  increased  after  the  heading  of 
the  stem  was  brought  more  to  the  eastward  by  the  port  helm.  This  rate  of 
drawing  off  Is  greater,  I  think,  tlian  any  probable  swing  towards  the  Buffalo: 
so  that  although  I  cannot  find  positively  on  this  point  I  think  tbe  port  wheel 
by  the  barge  was  probatriy  a  propor  nuuteorer,  Jn  no  -vnj  oontribatlng  to  the 
collision. 

All  tbe  wltnrases,  moreover,  agree  that  tbe  Oarieton  was  from  ISO  to  200 
feet  distant  when  she  passed  abreast  of  the  Buffalo,  and  no  swing  to  that 
extent  could  possibly  have  been  caused  by  a  port  whed  In  advancing  only 
about  100  yards.  I  have  no  doubt,  therefore,  that  at  least  the  Oarleton's 
hawser,  like  the  Carleton  ha-self,  was  tailing  two  or  three  points  towards 
the  westward  of  the  Buffalo's  heading,  as.  Indeed,  most  of  the  witnesses 
testify;  so  that,  whether  tbe  Spring  had  already  swung  in  line  or  not.  tbe 
BufCalo's  heading,  when  atveast  of  the  Oarletoa,  was  very  nearly  dtacctiy 
upon  the-  Spring.   TUa  la  tbe  positive  testlmaiiy  of  tbe  ^wii^'s  two  -wtt- 
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ncMM.  uUI  !■  tb»  retBon  th^  give  for  tUefr  hard  a-port  wbML  Ttals  t8»- 
OimnT'  is  farther  conftrmed  by  one  or  two  passages  In  0w  testlmoay  oC 

McDonaM,  the  Bnfltalo's  pilot. 
"Q.  When  you  gave  the  order  to  stop  and  bard  a-port  where  was  the  baiv^ 

Spring?  A.  She  was  about  ahead  of  me  then. 

"Q.  What  do  yoa  mean  by  ahead  of  yon?  A.  I  conld  see  both  sides  of  the 
Spring,  ho*  ston  on  one  side  and  h^  bows  on  the  other;  that  Is,  Jnst  otsi^ 
lapping* 

"Q.  Was  the  Siolng  ahead  of  your  coarse?  A.  Xes;  her  bow  was." 

Otter  passages  In  ttils  witness*  testtnumy  bm  IncvnalBtent  with  this  sltna- 
tltm;  and  there  are  so*  many  Inconslsteneles  In  bis  testimony  that  I  cannot 
rely  mnch  npon  It 

The  master  of  the  Buffalo  says  that  the  Spring,  before  her  "sheer,"  was 
heading  abont  on  a  parallel  line  with  the  Buffalo's  heading;  bnt  he  does  not 
say  how  mu^,  If  any,  to  the  eastward  of  his  course  the  Spring  was  at  that 
time.  The  BufTalo's  wltaesaes  In  general  say  that  the  S^ng,  Tftiot  to  her 
sheer,  bad  not  ported  to  go  off  to  the  eastwtril*  as  the  tng  and  Oarletm  bad 
done.  The  pilot  says: 

"Q.  Did  they  keep  going  to  port?  A.  ney  kept  going  to  port;  that  Is,  thm 
Brat  barge  and  the  towboat;  not  the  second  one. 

"Q.  The  aecond  one  did  not  go?  A.  No.  be  did  not  go  to  port" 

Upon  this  testimony  of  the  master  and  pilot  of  the  Buffalo,  Uie  situation 
would  be  such  that  wblle  the  Spring  was  beading  more  neftrly  up  the  channel 
course  than  the  Carleton  and  tug  were  heading,  her  hawser  would  be  leading 
about  2 — 8  points  to  the  eastward  of  the  Buffalo's  course  to  the  stem  of 
the  Carleton.  Tbls  lead  of  tbe  hawser  would  necessarily  result  from  the 
Carleton's  prerioaa  turn'  eastward,  following  the  tug;  and  If  the  Carleton 
was  bnt  170  feet  distant  from  the  BuBAlo  when  abreast  of  ber,  the  Spring's 
stem,  7D  fftttums  behind  the  Oarleton,  would  be  directly  ahead  <tf  the  Buffalo 
and  ber  stem  overlapping,  as  tiie  pilot  states.  The  Buffalo  was  beading, 
however,  like  tbe  Pretoria  (8.  x  W.)  at  one-quarter  of  a  point  to  the  eastward 
of  tbe  exact  range  course,  which,  according  to  the  chart  Is  8.  x  W.  ^  W. 
Her  beading  may  have  been  In  fact  a  lltUe  more  than  one^iuarter  of  a  point 
to  the  eastward  as  Immediately  aft^  collision  tt  was  noticed  to  be  S.  %  W., 
1.  e^  half  a  point  more  to  the  southward,  notwithstanding  her  prior  reversing 
and  westward  sheer.  Some  easterly  beading  from  the  exact  range  course 
was  necessary,  In  order  to  counteract  the  westerly  set  of  the-tlde.  This 
easterly  heading,  whatever  It  was,  would  increase  the  angle  of  tb»  crossing 
eonrses,  and  the  consequent  rate  of  approach  of  t^  barge  and  steamer,  even 
If  tbe  situation  were  that  ctmtended  for  by  the  ateamer,  as  above  stated; 
although,  as  I  have  said,  the  opposti^  viitnesses  testify  that  the  Spring  was 
tailing  dlreeUy  astern  of  the  Carleton  and  the  tog  at  Itae  time  when  she 
ported. 

The  situation,  on  either  contention,  therefore,  was  in  my  opinion  such  as 
needs  no  sheer  by  either  vessel  to  account  for  tbe  collision.  There  was  a 
westward  set  of  the  tide,  which,  not  being  sufficiently  counteracted  by  the 
Sea  King,  bad  gradually  set  tlte  tng  and  tow  to  the  westward  from  the  time 
they  left  the  Swash  Ghannd,  two-thirds  of  a  mile  twlow.  nntU  the  Spring 
had  sagged  over  to  tbe  line  of  tbe  Buttalo's  course  (tbe  latter  b^ng  neces* 
earUy  headed  a  little  to  tbe  eastward),  and  the  Buffalo  did  not  fully  stop 
before  tbe  Sea  King  b^  pulled  the  barge  away. 

1.  The  Sea  King  Is  In  my  Judgment  primarily  to  blame  for  this  result;  be- 
cause she  did  not  keep  her  tow  In  tiie  easteriy  half  of  the  channel,  as  required 
by  rule  26.  Tbe  place  of  collision  In  the  channel  Is  Indeed  controverted;  but 
the  weight  of  evidence  on  that  point  seems  to  me  clearly  against  l^e  Sea 
King.  The  place  of  the  wreck  was  exactly  marked  by  trlangnlation,  under 
tbe  direction  of  the  lighthouse  board,  as  having  Miwton's  Point  light  bearing 
X.  E.  %  N.;  tbe  Btan  Tree  beacon,  N.  W.  %  N.;  and  Old  Orchard  Shoal  light 
W.  z  8.  9^  8.  These  bearings  wne  sworn  to  by  C^pt  Matthews,  who  took 
tbem.  I  have  carefully  compared  tbem  with  the  chart  and  find  that  they 
show  the  wreck  to  have  been  very  nearly  as  marked  on  tbe  Buffalo's  Exhibit 
A,  vis.,  abQUt'400  feet  east  of  tbe  line  connecting  bl&ck  buoy  No.  0  with  the 
bell  bnoy  next  above,  on  tbe  west  bank.  Tbe  government  diart  with  a  star 
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added  apon  It,  marictng  tlie  place  of  tbe  wreck.  Is  not  vwlfied  any  witness; 
and  as  tliere  are  do  oUier  data  for  placiug  tbe  star  than  the  trfangulatlcni 
above  stated,  tbe  star  can  ouly  be  regarded  as  designed  to  conform  co  t&ai. 
On  trial,  bowever,  I  find  tbat  tbe  two  nortberly  beariugB  from  the  star  are 
errotieoiis  by  from  oiie-eli;litb  to  tbree-sixleeutbs  of  u  point,  making  tbe  star 
too  mueli  to  tbe  ea8twaL*d  by  about  -MX)  feet  Tbe  libelant* a  witness  Beebe, 
niOTeovffl*.  places  tbe  wreck  only  160  feet  eastoly  from  tbe  line  of  tbe  Qinpd 
UlU  range  course;  whereas  the  star  Is  from  600  to  600  feet  easterly  of  It. 
That  ranee  course  prolouged  runs  about  350  feet  east  of  the  black  buoys  ou 
the  westerly  side  of  the  channel;  so  tbat  Bt>ebe's  location  of  the  wreck  agrees 
very  nearly  with  tbe  results  of  the  trlangulatiou.  making  It  only  400  to  500 
feet  easterly  from  the  line  of  the  black  buoys  on  the  wfwterly  side  of  the 
channel.  In  that  position  vessels  of  29  feet  draft  could  go  west  of  it  In  the 
flood  tide,  as  Beebe  states. 

collision  ItaAt  must  have  been  but  very  little  to  the  eastward  of  tbe 
wreck.  The  witnesses  who  speak  of  it  say  the  Spring  sank  very  near  the 
place  of  collision,  and  wftbln  three  or  four  minutes  afterwards.  It  was  di- 
rectly astern  of  tbe  ButTaio.  as  she  drew  to  tbe  southward.  The  Spring 
at  collision  was  heading  nearly  N.  fl.  and  was  going  about  4  or  5  knots.  Ho* 
stern  was  doubtless  turned  somewhat  to  the  soutliward  by  the  collision;  but 
she  could  not  at  first  have  got  headed  much  to  tbe  westward.  Inasmuch  as 
she  passed  for  400  feet  along  the  easterly  side  of  the  Buffalo,  which  must 
have  been  fully  stopped  before  the  Spring  reached  her  stern;  and  when 
sunk  the  wreck  tieaded  only  1%  points  west  of  north.  An  allowance  of  a 
change  of  200  feet  to  tbe  westward  between  tbe  place  of  colUtlou  and  the 
place  of  the  wreck,  would  be  considerably  more  than  anything  In  tiie  testi- 
mony would  warrant;  so  tbat  I  cannot  place  the  eoUislon  over  700  feet  at 
most  (agreeing  with  Wall's  estimate)  from  the  line  of  the  black  buoys  on  tbe 
westerly  side  of  the  chaunel.  The  whole  w^ldth  of  the  24  feet  channel  from 
tbe  westerly  to  the  easterly  line  Is  about  2,000  feeL  The  Spring  was,  there- 
fore, at  least  250  or  300  feet  to  tbe  westward  of  the  extreme  limit  of  her 
rightful  water  under  rule  2o. 

There  were  no  circumstances  to  excuse  tbe  Sea  King  from  keeping  tbe  tow 
on  the  right-band  side  of  mid  channel.  The  greatest  draft  of  the  tug  and 
tow  was  feet  They  had  about  1.000  feet  In  width  in  the  easterly  half 
of  the  buoyed  chanuel  way  of  24  feet  depth,  and  a  considerable  addltioBal 
space  of  available  water  to  the  eastward  of  over  10  feeL  There  were  no 
other  vessels  in  tbe  way.  Tbe  only  explanation  that  can  be  surmised  of  the 
Sea  King's  course  is,  as  alx»ve  observed,  that  sufficient  account  was  not  taken 
of  the  westward  set  of  the  tide,  proper  observation  employed,  nor  timely 
means  to  avert,  the  westward  drift.  Her  witnesses  say  that  they  rounded 
tbe  red  bell  buoy  at  tbe  upper  end  of  the  Swash  Channel  within  50  or  100 
feet  of  It;  and  if  so.  their  westward  drift  was  aU  the  more  noticeable  in 
getting  1,000  feet  to  tbe  westward  and  beyond  mid  chaunel  in  goliv  about 
two>tbb^  of  a  mile  beyond  that  buoy.  The  course  which  the  mastn'  nys 
ho  took  on  rounding  the  buoy  was  N.  x  £.  ^  E.  This  was  but  a  quarter  of 
a  ppint  east  of  the  direct  course  up  the  channel.  That  was  perhaps  enongh 
for  a  tow  or  vessel  going  8  or  10  knots  through  tbe  water,  but  not  enongb 
fOT  one  going  but  4  to  5  knots. 

Tne  master  says  tbat  on  signaling,  he  ported  two  points;  but  tlie  wheels- 
man  on  cross^xaminatlon  says  that  portli^  was  pot  commenced  until  tbe 
Buffalo  was  wltbln  one-foui'tb  of  a  mile,  and  was  so  gradually  done  tbat 
the  tug  was  not  headed  two  points  to  the  eastward  untQ  the  Bnffalo  was 
abreast  of  the  tug;  and  that  after  she  bad  passed  tbe  tug.  be  hauled  again 
to  bis  former  course,  though,  the  mastei-,  who  at  that  time  was  aft.  denies 
this.  However  it  occurred,  this  sagging  to  the  westward  was  tbb  fault  of 
tbe  Sea  King,  as  she  bad  ample  means  to  prevent.it. 

2.  At  the  porting  of  the  Spring  tbe  Buffalo  was  no  doubt  moving  at  tbe 
rate  of  3  or  4  knots;  both  w^e  within  200  or  SOO  feet  of  the  point  of  coUl- 
sion,  which  must  have  occurred  wltbln  one-half  mimite  after.  Tbe  Buffalo 
appeared  to  be  heading  straight  for  the  Spring.  The  situation  bad  become 
critical;  and  If  pwtlng  was  an  error,  which  I  doubt  tor  tbe  reawna  above 
stated.  Jt  was  not  ft  1^1  fault.  Tbe  blame  Is  in  brining  about  tbat  sitoa- 
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tiMk  Vor  do  t  see  how  porting  eftrller.  wblcb  must  Hare  eanmd  Blmllar 
chanfw  of  position  In  the  Sprii^,  whatever  these  changes  wwe,  conld  haro 
made  an7  material  difference  to  the  Buffalo.  I  bold  the  Spring,  tiierefore^  not 
to  blame. 

8.  The  chief  embarrassment  In  the  case  I  And,  as  asnal,  as  respects  the  al- 
leged fanlt  of  the  other  TesseL.  All  agree  that  fault  In  vessel  A.  does  not 
Justify  vessel  R  though  she  has  the  right  of  way.  In  runolDg  Into  A.  when 
B.  might  arofd  ha  by  reasonable  prodence  and  skill,  nie  difficulty  Is  In  the 
appUcatl<m  of  this  principle.  Here  the  Buffalo  was  In  her  proper  part  of 
the  channeL  She  had  the  right  of  way  there,  and  she  had  the  right  to  ex- 
pect that  the  Sea  King  would  keep  her  tow  In  her  own  half  of  tiie  water. 
The  Spring  was  In  effect  negligently  allowed  to  drift  under  the  Bnff&lo's 
bows,  while  the  Buffalo  did  not  In  fact  stop,  as  she  might  doubtless  have 
done,  in  time  to  avoid  the  Spring,  which  bad  sagged  In  her  way.  It  is  a 
questlcm  of  the  Buffalo's  notice  of  danger;  and  of  what  she  bad  a  reasonable 
right  to  expect  that  the  Bea  Kli^  could  and  would  do  to  keep  the  Sprtaig 
away.  If  there  was  no  reasonable  ground  of  anirehenslon,  or  If  she  had  the 
right  to  expect  that  the  Sea  King  would  draw  the  tow  away,  up  to  the  time 
wben  collision  could  no  longer  be  avoided  by  the  BnCFalo,  Uum  she  Is  not  to 
Uame.  The  Mary  Powell,  84  O.  C.  A.  421,  02  Fed.  408. 

There  Is  no  doubt  that  the  Buffalo  had  notice  of  whatever  dangw  Uiere 
was,  up  to  the  time  she  came  abreast  of  the  tug.  The  tow  had  been  plainly 
sagging  to  the  westward.  Instead  of  keeping  its  distance  and  gradually 
broadening  off  as  it  approached,  the  tow,  as  the  Buffalo's  pilot  says,  "kept 
all  the  time  closing  in  on  ns,  until  the  Spring  was  about  ahead."  The  Buffalo 
had  added  to  the  danger  by  running  up  partly  abreast  of  tlie  Pretoria,  so 
that  she  conld  sot  turn  to  the  right  or  left  except  Cor  a  few  feet.  The 
Buffalo  had,  bomver,  previously  slowed  tor  one  or  two  minutes,  turned 
towards  ttie  Pretoria  as  near  as  was  safe,  and  then  stopped  her  engines,  so 
that  the  Pretoria  was  slowly  drawing  lust  her.  The  Sea  King,  a  tug  of  ample 
power,  was  seen  to  be.  turning  more  to  the  eastward,  and  would  naturally 
soon  puU  the  Spring  out  of  the  way.  In  that  situation  it  was  the  Buffalo's 
duty  to  give  the  Sea  King  reasonable  time  to  do  bo  by  reversing  as  soon  a»; 
It  was  apparently  necessary. ,  Contrary  to  my  first  impressions,  I  must  find 
upon  the  evidence  that  the  B^alo  did  so. 

All  agree  that  the  tug  and  first  barge  passed  the  Buffalo  at  a  reasonable 
and  safe  distance,  ntlmated  variously  at  from  200  to  400  feet,  giving  rise  to 
no  apprehension  whatever.  -All  also  agree  that  the  distance  of  the  first  barge 
on  passing  was  about  the  same  as  that  of  the  tug,  or  only  a  Uttle  nearer. 
From  the  latter  fact,  which  Is  nowhere  disputed,  it  necessarily  foQows.  that 
while  the  Buffalo  was  moviug  from  abreast  of  the  tug  to  abreast  of  the  first 
barge,  the  latter  was  pulled  over  to  the  eastward  nearly  as  much  as  her 
previous  tailing  to  the  westward;  and  as  the  Buffalo  was  moving  forwards, 
this  could  only  have  been  done  through  a  more  easterly  sheer  of  the  tog 
about  that  time,  which  agrees  with  the  wheelsman's  testimony;  so  that  the 
line  of  the  whole  tug  and  tow  was  probably  somewhat  convex  on  the  side 
of  the  Buffala  The  evidence  on  this  point  Is  not  as  explicit  or  consistent  as 
could  have  bem  desired- 

But  If  the  tug  In  the  interval  between  her  and  the  first  barge  almost  wholly 
overcame  that  barge's  westerly  tailing  towards  the  Buffalo  by  her  hauling  to 
tbe  eastward,  so  that  the  first  barge  was  190  or  200  feet  distant  on  passing, 
the  Buffalo  had  a  right  to  expect  that  the  same  eastcriy  pull  would  be  con- 
tlnned  by  tbs  tug,  and  that  the  Spring,  which  was  astern  of  the  Carleton 
by  a  similar  Interval,  would  pass  at  nearly  the  same  distance  as  the  Carleton. 
The  time  available  for  hauling  the  Spring  off  to  tbe  eastward  was  greater, 
since  the  Buffalo's  forward  motion,  with  hex  engines  stopped,  was  constantly 
diminishing;  and  this  additional  time  was  In  fact  considerably  furtha  In- 
creased by  tbe  Buffalo's  reversal  whoi  abreast  of  the  Oetrleton,  in  con- 
sequence, it  is  said,  of  seeing  the  Spring  port  her  wheel.  Why  the  Spring 
was  not  hauled  away  as  the  Carleton  had  been,  is  explained  by  the  wheels- 
man of  tbe  tug,  who  testifies  that  while  the  master  was  aft  h'e  starboarded, 
snd  resumed  the  forma*  course  of  N.  x  E.  H  B.  after  passing  tbe  BntUo  and 
before  collision,  without  the  master's  knowledge. 
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.  t).  How  long  dM  jvn  cany  the  wbed  Bport,  until  7011  came  back  to  ttw 
old  course?  A.  TIU  Bhe  [tbe  Buffalo]  had  Jnst  pasaed  oa.  Ho*  stem  vat 
abreaat  of  us,  thereabouts;  then  we  starboarded,  and  put  her  on  her  coom 
affaln  •  •  •  her  old  course,  N.  x  B.  %  E.  *  *  *  The  captain  wma  aft 
then.  He  dtd  not  tell  me.  I  knew  enough  for  that  mTself.  We  wcse  just 
about  on  that  course  at  the  time  the  coUlsbni  occurred  *  •  •  steadied 
before  collision." 

Thus  the  tug's  pull  to  tbe  eastward  was  prematnrtiy  stopped,  and  the 
Spring's  stem,  which  was  "OTerlapplng"  to  the  starboard  side  of  the  Buffalo 
when  600  feet  awaj,  was  not  hauled  clear,  as  It  doubtless  would  have  been 
had  the  tug's  course  two  points  to  the  eastward  been  continued  as  It  ooglit 
to  have  been.  The  Buffalo  could  not  have  foreseen  or  anticipated  this  last 
false  maneurer  of  the  tug.  and  the  Buffalo  In  no  way  Induced  tbls  false 
maneuver.  But  for  that,  tbe  BufCalo's  measures  would  have  btfen  sufficient 
to  ftTold  the  S^lng,  and  tbe  whole  blame  mut,  therefwek  reat  tlie  Sea 
King. 

Decree  accordingly. 

Le  Roy  S.  Gove,  for  the  Sea  King. 
Tames  E.  Carpenter,  for  libelant. 
Harrington  Putnam,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  Affirmed,  with  interest  and  costs,  on  opinion  of 
court  below. 


ORBAT  NOBTHBRM  RT.  00.  T.  BRUYBRB. 

(Clrcalt  Court  of  Appeals.  Eighth  Circuit  March  M,  1902.) 

No.  1.687.  ^ 

1.  IlAiT.ROADfl— Rbmqtal  ot  Trbspassbrs— Pbrbokal  Injuribs. 

Plaintiff  boarded  a  caboose  on  defendant's  freight  train  to  make  In- 
quiries from  the  conductor  concerning  his  wife,  having  expected  her  <n 
that  train,  aud  wblle  he  was  stin  In  the  caboose,  and  waiting  for  the 
conductor,  the  train  started.  When  tbe  ctrnductor  came,  he  demanded 
that  plaintiff  pay  his  fare  or  get  off,  but  refused  to  stop  the  train. 
Plaintiff  stepped  out  onto  the  platform,  and  the  conductor  locked  the 
door,  leaving  him  outside,  and  be  was  thrown  from  the  train  by  tbe 
sudden  lurching  of  the  caboose,  after  having  attempted  to  re-enter. 
Beld  wrongful  conduct  on  the  part  of  tbe  conductor,  for  wblcb  tlie  com- 
pany was  liable  if  It  was  the  proximate  cause  of  the  injury. 
IL  Saub— Proxihatk  Cadsb  of  Injoht— Qusstion  roR  JUBY. 

The  question  whether  tbe  wrongful  conduct  of  the  ctmdnctor  was  tbe 
proximate  cause  ot  the  Injury  was  for  the  Jury. 

Sanborn,  Ctrcnlt  Judge,  dlssMiting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

W.  E.  Dodge  (C.  Wellington  and  C.  J.  Murphy,  on  the  brief),  for 

plaintiflF  in  error. 

James  H.  Bosard  (R.  H.  Bosard,  on  the  brief),  for  defendant  in 
error. 


Before  .  CALOWELX*  SANBORN,  and   THAYER,  Qicuit 

Judges. 


GRBAT  NUUTHEKN  KY.  GU.  V.  BUUYi^£« 
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THAYHR,  Circuit  Judge.  This  is  a  suit  for  personal  injuries 
brought  by  Richard  N.  Bruyere,  the  defendant  in  error  and  the  {^aintift 
below,  against  the  Great  Northern  Railway  Company,  the  plaintiff  in 
error.  The  plaintiff  below  gave  evidence  tending  to  show  the  follow- 
ing {acts«  which,  in  view  of  the  verdict  below,  must  be  regarded  by  this 
court  as  having  been  established  to  the  satisfaction  of  the  jury :  That 
he  resided  about  six  miles  from  Larimore  in  North  Dakota ;  that  on 
the  evening  of  August  8.  1898,  be  went  to  the  station  of  the  defendant 
company,  in  Larimore,  with  a  view  of  meeting  his  wife,  who  had  been 
at  Grand  Forks,  and  was  expecting  to  return  on  defendant's  freight 
train  No.  15 ;  that  before  that  train  arrived  he  heard  that  it  bad  been 
taken  possession  of  by  a  crowd  of  rioters,  whom  he  termed  "hoboes," 
at  an  intermediate  station;  that  when  the  train  arrived  at  Larimore  he 
was  on  the  platform  of  the  station,  expecting  his  wife,  and  that  con- 
siderable excitement  ensued,  upon  the  arrival  of  the  train,  which  at- 
tended the  arrest  of  the  rioters ;  that  his  wife  did  not  get  off  the  train, 
and,  as  he  did  not  see  the  conductor,  he  went  to  the  rear  end  of  the 
train  and  boarded  the  caboose,  with  a  view  of  uiterviewing  the  con- 
ductor and  obtaining  information  concerning  his  wife;  tlut,  as  the 
conductor  was  not  in  the  caboose,  he  supposed  that  he  was  out  making 
his  report  to  the  superintendent,  and  would  return  «hortly,  and  that  he 
accordingly  remained  in  the  caboose  awaiting  his  return,  and  that  while 
he  was  waiting  the  train  started  unexpectedly. 

The  plaintiff  below  further  testified  that  when  the  train  started  he 
supposed  it  would  stop  very  shortly  at  the  coal  shed  to  coal  up,  and 
that  in  the  meantime  he  could  see  the  conductor  and  incjuire  about 
his  wife ;  that  when  the  train  reached  the  coal  shed,  which  was  not 
far  from  the  station,  it  was  going  faster,  and  did  not  stop,  and  that  the 
conductor  came  in  about  that  time ;  that  he  explained  to  him  why  he 
was  on  the  train,  told  him  that  he  expected  his  wife  was  coming  on 
that  train,  and  that  he  was  looking  after  her,  and  that  he  also  inquired 
of  the  conductor  if  she  had  started  from  Grand  Forks  on  the  train; 
that  the  conductor  told  him  that  no  lady  had  started  on  the  train  with 
him  that  night  from  Grand  Forks,  and  then  told  the  plaintiff  that  he 
must  get  off  of  the  train ;  that  at  that  time  the  train  was  going  pretty 
fast,  and  that  he  told  the  conductor  It  was  going  too  fast  to  get  off 
with  safety;  that  the  conductor  then  said  he  must  pay  his  fare;  that 
he  told  the  conductor  there  was  no  place  he  wanted  to  go  to,  and  that 
he  asked  him  to  slack  up ;  that  the  conductor  replied  that  he  would 
not  do  so,  and  told  him  he  must  get  off ;  that  he,  the  plaintiff,  there- 
upon stepped  outside  of  the  door,  to  the  rear  platform,  whereupon 
the  conductor  followed  him  and  immediately  closed  the  door  and 
fastened  it ;  that  he  first  went  to  the  left-hand  side  of  the  train  and 
looked  along  the  side  thereof  and  could  see  the  train  bending  as 
though  going  round  a  curve;  that  he  then  went  back  to  the  door  and 
tried  it  and  snook  it,  but  that  it  was  fastened,  so  that  he  could  not  get 
in ;  that  he  thereupon  went  to  the  right-hand  side  of  the  platform,  and 
was  going  to  sit  down  there,  when  the  caboose  lurched  and  threw  him 
to  the  ground,  injuring  him  seriously,  where  he  lay  unconscious  until 
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near  daylight^  when  he  was  revived  by  a  shower  and  managed  to jget 
to  a  house  which  was  about  half  a  mile  distant  from  the  track,  'file 
plaintiff  testified  further,  and  in  substance,  on  his  cross-examination, 
that  when  the  train  started  unexpectedly  he  intended  to  get  off  at  the 
coal  shed,  where  he  supposed  that  the  train  would  stop ;  that  he  didn't 
want  to  go  anywhere  as  a  passenger,  his  purpose  being  simply  to  sec 
the  conductor  and  obtain  information  about  his  wife ;  that  the  coal 
sheds  were  about  half  a  mile  from  the  station,  and  that  when  the  train 
reached  that  point  it  was  going  pretty  fast ;  that  he  wanted  to  get  off 
there ;  that  when  the  conductor  demanded  his  fare  he  refused  to  pay 
it,  telling  him  he  didn't  want  to  go  anywhere ;  that  he,  in  fact,  wanted 
the  conductor  to  stop  the  train ;  that  when  he  went  out  on  the  plat- 
form he  went  there  "to  show  the  conductor  that  the  train  was  going 
too  fast  for  any  man  to  get  off  safely";  and  that  the  conductor  fol- 
lowed him  to  the  door,  and,  immediately  after  he  had  passed  through 
it  onto  the  platform,  closed  it  and  fastened  it. 

The  trial  court  instructed  the  jury»  in  substance,  that  the  plaintiff 
below  was  wrongfully  upon  the  treun,  even  though  he  boarded  it  for 
the  purpose  above  stated ;  that  he  had  no  right  to  ride  upon  the  train 
for  the  purpose  erf  meeting  the  conductor  and  making  inquiries  about 
his  wife ;  that  he  had  no  right  to  insist  that  the  train  should  be  stopped, 
after  it  had  started,  to  let  him  off ;  and  that  it  was  his  duty  to  have 
paid  his  fare  when  it  was  demanded  and  to  have  ridden  until  the  train 
reached  a  regular  station  where  he  could  get  off.  No  exception  could 
well  be  taken  to  this  part  of  the  charge  by  the  defendant  company, 
and  none  was  taken.    But  the  court  proceeded  to  say: 

"Tlie  plaintiff  being  wrongfully  upon  the  train,  the  conduetor  had  a  per- 
fect right,  under  the  law,  to  remove  blm  from  the  train,  but  In  the  ex«Y:ise 
of  that  right  be  was  charged  with  the  duty  not  to  unnecessarily  expose  the 
plaintiff  to  danger.  The  fact  that  tbe  plaintiff  vab  wrongfully  upon  tin 
train  would  give  tbe  conductor  no  right  dther  to  injure  blm  or  expose  lilm  to 
danger.  He,  therefore,  had  no  right  to  Insist  upon  the  plalntUTs  leaving 
the  train  while  It  was  In  motion.  His  duty  was  either  to  stop  tbe  train  and 
put  the  plaintiff  off.  If  he  decided  that  tbe  plaintiff  must  leave  the  train, 
or  to  carry  the  plaintiff  to  tbe  nearest  station.  This  brings  as  to  tbe  issue 
of  fact  In  the  case  upon  which  there  is  a  conflict  of  evidence.  Plaintiff 
says.  In  substance,  that  the  conductor  ordered  him  to  leave  tbe  train,  and 
that  he  stepped  to  the  door  for  the  pnrxK>8e  of  pointing  out  that  the  train 
was  goliv  BO  fast  tibat  he  could  not  leave  It,  and  that  tbe  conductor  shnt  the 
door,  and  locked  It,  thus  fastening  him  ont  upon  the  platform.  If  yon 
believe  that  Is  a  true  statement  of  tbe  occurrence,  tbe  conduct  of  tbe  con- 
ductOT  was  wrongful,  and  If  that  wrongful  conduct  was  the  proximate  cause 
of  the  plaintiff's  Injuries  he  la  entitled  to  recover,  unless  be  himself  was 
guilty  of  contributory  negllRence,  which  I  will  presently  explain  to  yoo  more 
fully.  Shutting  the  plaintiff  out  on  tbe  platform,  if  you  find  that  be  was 
shut  out  up<Hi  the  platform,'  would  be  tbe  proximate  cause  of  plalnCUrs  in- 
juries, if  those  injuries  were  the  natural  and  probable  result  of  that  act, 
and  such  as  a  reasonable  and  prud^t  man  would  liave  foreseen  aa  Uk^  to 
result  therefrom.** 

It  is  urged  that  error  inheres  in  this  portion  of  the  charge,  and  the 
exception  thereto  raises  the  only  question  to  be  determined,  namely, 
whether  the  act  of  the  conductor  in  locking  the  door  and  onnpeUing 
the  plaintiff  to  ride  on  the  fdatform,  instead  of  on  the  ni^de  of  the 
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caboose,  was  a  wrongful  act,  for  which  the  defendant  company  can 
be  held  liable,  assuming,  as  the  lower  court  held,  that  the  plaintiff 
was  wrongfully  on  the  train,  and  not  entitled  to  the  rights  of  a  pas- 
senger. 

In  view  of  all  the  -circumstances  of  the  case,  we  entertain  no  doubt 
that  the  question  last  stated  should  be  answered  in  the  affirmative. 
It  was  obviously  more  dangerous  to  ride  on  the  platform,  where  one 
standing  or  sittmg  was  liaUe  to  be  thrown  off  by  the  lurching  of  the 
car,  than  to  ride  on  the  inside.  We  may  well  take  judicial  notice  of 
the  fact  that  the  platform  of  a  car  is  not  as  safe  a  place  to  ride  as  the 
inside,  because  it  is  a  common  practice  of  railroad  companies  to  place 
notices  on  the  doors  of  their  cars  warning  people  not  to  ride  on  the 
platform  because  of  the  enhanced  danger.  Nor  do  we  find  any  evi- 
dence in  this  record  which  furnishes  a  reasonable  excuse  for  the  con- 
duct of  the  conductor  in  locking  the  plaintiff  out  on  the  platform  and 
compelling  him  to  ride  there  and  incur  the  unnecessary  risk  of  bem 
thnmn  on.  He  had  boarded  the  train  for  a,  laudable  purpose,  and  it 
had  started  unexpectedly,  and  had  not  stopped  at  the  cool  sheds, 
where  he  supposed  it  would  stop,  according  to  the  usual  custom. 
Moreover,  the  car,  on  the  inside,  does  not  seem  to  have  been  over- 
crowded, and  the  plaintiff  was  making  no  unseemly  noise  or  disturb- 
ance to  annoy  other  passengers  in  the  caboose,  if  there  were  any. 
The  fact,  therefore,  that  he  refused  to  pay  his  fare,  did  not  warrant 
the  conductor  in  locking  him  out  on  the  platform,  when  the  train  was 
going  at  such  speed  that  the  plaintiff  did  not  dare  to  jump  off.  The 
TOnductor's  action  in  that  matter  must  be  pronounced  wrongful  and 
wanton,  in  that,  without  any  sufficient  cause  or  excuse,  he  willTully  ex-: 
posed  the  plaintiff  to  unnecessary  danger. 

The  charge  of  the  lower  court  is  further  criticised  because  it  per- 
mitted the  jury  to  detemkine,  as  a  question  of  fact,  whether  the  wrong- 
ful act  of  the  conductor  in  locking  the  plaintiff  out  on  the  platform 
was  the  proximate  cause  of  the  injury,  but  in  view  of  the  plaintiff's 
own  testimony,  showing  his  attempt  to  get  on  the  inside  of  the  car 
after  the  locking  of  the  door,  and  how  he  happened  to  be  thrown  off 
by  the  lurching  of  the  car,  we  do  not  well  see  how  the  lower  court 
could  have  acted  differently.  The  question  of  proximate  cause  is 
usually  one  for  the  jury,  as  it  certainly  was  in  this  case.  Railway  Co. 
V.  Yeargin,  48  C.  C.  A.  497,  109  Fed.  436,  439;  Railway  Co.  v. 
Kellogg,  94  U.  S.  469,  474,  24      Ed.  256. 

The  question  whether  the  plaintiff,  after  he  was  locked  out  on  the 
platform,  conducted  himself  as  a  prudent  man  should  have  done  in 
his  situation,  or  contributed  to  his  own  hurt  by  a  want  of  ordinary 
care,  was  also  submitted  to  the  jury  under  proper  instructions,  and  was 
decided  adversely  to  the  defendant  company. 

We  find  no  error  in  the  record,  and  the  judgment  below  is  accord- 
ingly a£5rmed. 

SANBORN,  Circuit  Judge.  I  dissent  in  this  case,  because,  in  my 
opinion,  the  closing  and  locking  of  the  door  of  a  moving  car  against 
a  trespasser  upon  the  platform  is  not,  as  a  matter  of  law,  conclusive 


644 


114  nOBlUL  RBPORTKa. 


evidence  of  a  willful  or  reckless  intent  to  injure  him,  and  this  was  the 
legal  effect  of  the  charge  of  the  court  below.  It  charged  the  jury  that 
the  act  of  the  conductor  in  closing  and  fastening  the  docH*  was  a 
wrongful  act,  and  that  if  this  act  was  the  proximate  cause  of  the  injury 
the  company  was  liable  for  it.  This  charge  took  from  the  jury  the 
question  whether  or  not  this  act  evidenced  a  willful  or  reckless  intent 
to  injure,  the  plaintiff,  and  prevented  their  consideration  of  this  ques- 
tion. The  plaintiff  was  a  trespasser  upon  the  train.  The  only  duty 
of  the  company  or  of  the  conductor  of  the  train  to  him  was  to  abstain 
from  wanton  or  reckless  injury  to  him.  Purple  v.  Railroad  Co. 
(C.  C.  A.)  114  Fed.  123;  Condran  v.  Railroad  Co.,  67  Fed.  522. 
523,  14  C.  C.  A.  506,  508;  McVeety  v.  Railway  Co.,  45  Minn.  269, 
47  N.  W.  809,  II  L.  R.  A.  174,  22  Am.  St.  Rep.  728;  Way  v.  Rail- 
road Co.,  64  Iowa,  48,  19  N.  W.  828,  52  Am.  Rep.  431.  In  Trumbull 
V.  Erickson,  97  Fed.  891,  893,  38  C.  C.  A.  536,  538,  this  court  heW 
that  it  was  not,  as  a  matter  of  law,  conclusive  evidence  of  even  ordinar}' 
negligence  for  a  passen^  to  ride  upon  the  i^forai  of  a  moving 
car  when  he  could  have  occupied  standing  room  within  the  car.  Il 
it  is  not  conclusive  evidence  of  ordinary  negligence  for  one  to  ride 
upon  the  platform  of  a  moving  car,  it  cannot  be  conclusive  evidence 
of  a  willful  or  reckless  intent  to  injure  a  tramp  or  a  tresfKisser  to  close 
the  doors  of  the  car  against  him  when  he  is  riding  upon  its  platform 
It  may  be  that  such  an  act  under  some  circumstances  would  be  .  evi- 
dence from  which  a  jury  might  infer  a  malicious  or  reckless  intent  tc 
mjure,  but  I  cannot  persuade  myself  that  it  is  conclusive  evidence  ol 
such  an  intent,  because  it  does  not  seem  to  me  doubtful  that  all  rea- 
sonable men  would  not  agree  that  such  an  act  indicates  any  willful 
or  -reckless  intent  on  the  part  of  the  conductor  who  closes  the  dooi 
to  injure  the  trespasser,  and  this  is  the  test  by  which  the  question 
sliould  be  answered.  Speer  v.  Board.  88  Fed.  749,  754,  32  C.  C.  A, 
loi,  107;  Railroad  Co.  v.  Jarvi,  53  Fed.  65,  70,  3  C.  C.  A.  433,  438 
For  this  reason  I  think  the  ju<j^;ment  below  should  be  reversed,  and 
a  new  trial  should  be  granted. 


Master  ato  Srrtaft— Neqligbncb  of  Fellow  Sbtitaiit— Lavb  of  HfRxica 
The  common-law  doctrine  as  to  the  nonliability  of  emploTera  to  an 
employd  for  the  negligence  of  a  fellow  servant  is  not  in  force  In  Uie 
republic  of  Mexico;  and  under  the  laws  of  that  country  a  railroad  com- 
pany is  liable  for  all  faults  or  accidents  which  may  occur  through  the 
Dogllgence,  imprudence,  or  want  of  capacity  of  its  vmplojit,  whether 
the  person  Injured  be  an  employ^  or  a  stianger. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 
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T.  A.  Falvey  and  Waters  Davis,  for  plaintiff  in  error. 
Millard  Patterson  and  C.  N.  Buckler,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK.  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  defendant  in  error,  W.  B.  Sprague,  plaintiff 
below,  brought  suit  against  the  Mexican  Central  Railway  Company, 
Limited,  to  recover  damages  for  personal  injuries  sustained  by  him 
September  20,  1899,  at  or  near  Cardenas,  republic  of  Mexico,  while 
engaged  in  his  duties  as  engineer  and  road  master  of  the  railway 
company,  in  riding  on  one  of  said  company's  cars  which  was  wrecked. 
This  case  grew  out  of  the  same  accident  which  resulted  in  the  injury 
of  E.  S.  Conway,  who  had  a  suit  here  on  writ  of  error  at  the  last 
term  of  this  court.  Raihvay  Co.  v.  Conway,  48  C.  C.  A.  Z47,  108 
Fed.  932.  The  issuers  in  this  case,  however,  are  different  from  those 
in  the  Conway  Case.  In  both  cases  the  ground  of  recovery  is  upon 
two  allegations  of  negligence,  namely:  First,  the  neghgence  of  P. 
T.  Lavelle,  the  engineer  in  charge  of  the  engine,  in  running  his  en- 
gfine  recklessly;  and,  stcOnd,  negligence  in  having  a  defective  triple 
valve  on  the  caboose  on  which  plaintiiT  and  Conway  were  riding. 
In  the  Conway  Case  it  was  contended  that  the  company  was  negligent 
in  retaining  Lavelle  in  its  service,  he  being  incompetent  on  account 
of  drunkenness,  which  incompetency  vns  brought  to  the  notice  of 
defendant  railway  company  through  Lavelle's  general  reputation.  In 
the  present  case,  however,  it  is  not  contended  tliat  Lavelle  was  in- 
competent, or  that  the  defendant  had  any  notice  of  his  incompetency, 
but  it  is  insisted  that  he  was  negligent  upon  this  particular  occasion. 
In  the  Conway  Case  defendant  failed  to  present  any  proof  as  to  the 
condition  of  the  triple  valve  on  the  caboose,  and  Conway's  state- 
ment that  it  was  out  of  order  was  not  in  said  former  case  contro- 
verted. On  the  other  hand,  Conway's  statement  was  strenuously  de- 
nied in  the  present  case,  and  defendant  produced  proof  to  show  that 
the  triple  valve  was  in  good  condition.  The  proof  in  the  present 
case  establishes  the  negligence  of  Lavelle  in  the  operation  of  his 
engine,  but  may  be  said  to  leave  in  doubt  the  question  of  the  condi- 
tion of  the  triple  valve,  upon  which  question  the  testimony  was  con- 
flicting. The  court  upon  this  statement  of  the  evidence,  neverthe- 
less, charged  the  jury  to  find  a  verdict  for  the  plaintiff.  In  view  of 
the  conflicting  evidence  as  to  whether  or  not  the  triple  valve  was 
really  defective,  the  action  of  the  court  in  instructing  to  find  for  plain- 
tiff is  erroneous,  unless  defendant  is  liable  in  this  suit  for  the  negli- 
gence on  the  part  of  Lavelle., 

The  plaintiff,  an  engineer  and  road  master  of  the  railway  company, 
was  at  the  time  of  his  injury,  and  while  riding  on  the  train  of  which 
Lavelle  was  the  engineer,  a  fellow  servant  with  Lavelle  (see  Railroad 
Co..  v.  Stuber,  48  C.  C.  A.  149,  108  Fed.  934;  Railroad  Co.  v.  Smith, 
14  C.  C.  A.  509,  67  Fed.  524,  31  L.  R.  A.  321 ;  Tomlinson  v.  Rail- 
road Co.,  38  C.  C.  A.  148,  97  Fed.  252);  and  thus  the  question  before 
us,  shortly  stated,  is  whether  the  court  below  erred  in  holding  that, 
under  the  pleadings  and  proof  in  this  case  and  the  legal  presump- 
tions applying  in  such  cases,  the  common-law  4octrine  denying  the 
114F^-» 
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liability  of  employers  to  an  emidoyi  for  the  negligence  of  a  fellow 
servant  is  not  in  force  in  the  repubUc  of  Mexico. 

The  plaintiff  pleaded  and  proved  the  following  Ia^vs  from  the  Codes 
of  the  republic  of  Mexico : 

"Art  801.  The  dvU  liability  arising  from  an  act  or  omission  c<mtrary  to  a 
penal  law  consists  in  the  obllgatlMi  Imposed  on  the  party  liable,  to  make  (It 
restitution,  repamtUm,  (S)  iodemnlzatlon,  and  (4)  payment  of  Judicial  ex- 
penses." 

".^tS04.  Repuratlott  compreh«)ds:  Tlie  pajrment  of  all  Uie  damages 
caused  to  tiie  Injured  party,  to  his  family  or  to  a  third  person,  exlsthoir  ana 
not  almply  poaslMe.  If  such  damages  are  actual,  and  arise  directly  and  Imme- 
diately from  the  act  or  omission  complained  of,  or  there  be  a  certainty  that 
such  act  or  omission  must  necessarily  cause,  as  a  proximate  and  Inevitable 
consequence. " 

"Art  320.  No  person  can  be  charged  vltb  drll  liability  upon  an  act  or 
omission  contrary  to  a  penal  law,  unless  It  be  proTen  that  the  party  son^t 
to  be  charged  nsnrped  the  property  of  another;  that  without  right  he  caused, 
by  himself,  or  by  means  anotho',  damages  or  injuries  to  the  plaintiff;  or 
that  tbe  party  sougfat  to  be  charged  being  able  to  avoid  the  damages,  they 
were  caused  by  a  person  under  bis  authority. 

"Art  327.  Whenever  any  of  the  conditions  of  the  preceding  articles  an 
established,  the  defendant  shall  be  civilly  liable  without  regani  to  whethw 
be  be  absolved  or  condemned  to  criminal  liability." 

"Art  330.  In  order  that  masters  may  be  held  civilly  liable  through  their 
clerks  and  servants,  according  to  the  provisions  of  articles  326  and  327,  It 
Is  an  indispensable  condition  that  the  act  or  omlsslim  of  the  clerks  or  servants 
eauslng  the  liability  shall  occur  In  the  service  for  which  tbey  were  ^ployed. 

"Art  831.  Under  the  condition  of  tbe  preceding  article,  those  UaUe  are 
*  *   *  railroad  companies." 

Transitory  Law,  Penal  Code: 

"Art  26b  tTntU  It  Is  determined  In  tbe  new  code  of  procedure  what  judges 

shall  have  Jurisdiction  and  the  mode  of  proceeding,  in  suits  to  enforce  tdvll 
liability,  the  following  rules  shall  be  observed:  *  *  *  (5)  Actions  to  en* 
force  the  civil  liability  may  be  brought  hetoTB  a  court  of  civil  Jturisdictioo. 
whether  or  not  the  criminal  proceeding  has  be«i  commenced;  but  wblle  the 
latter  is  pending,  the  proceeding  in  the  former  shall  be  stayed." 

"Art  184.  Companies  [railway]  are  liable  for  all  faults  or  accidento  which 
may  occnr  through  tardiness,  negligence,  imprudence  or  want  of  capacity  of 
tbeir  employes." 

The  following  is  from  the  statement  of  Lie.  Andres  Horcasitas,  CHie 
of  the  Judges  of  the  supreme  court  of  the  republic  of  Mexico,  whidi 

was  introduced  in  evidence  without  objection: 

"In  answer  to  the  question  as  to  whether  or  not  under  the  laws  of  Ue^co. 
where  two  men  are  emidoyed  by  the  same  employe  or  by  the  aame  railroad, 
and  are  engaged  In  the  same  common  service,  and  through  the  negligence 
or  carelessness  of  one  of  the  men  so  employed  the  other  receives  an  Injmr 
without  any  fault  upon  his  part  the  courta  of  the  republic  of  Mexico  hold 
the  master  or  railroad  company  liable  for  snch  Injnry,  I  will  state  that,  al- 
though It  would  not  be  easy  to  designate  any  sentence  In  which  such  a  case 
has  been  decided,  I  certainly  can  assert  that  according  to  the  articles  of  the 
Penal  Code  before  mentioned,  tbe  liability  of  tbe  railroad  company  for  com- 
pensation for  loss  and  damage  caused  by  the  negligence  of  Its  employ^  is 
clearly  shown,  whethw  the  injured  party  la  a  strangor  to  the  company  or 
whether  he  bears  the  cbaracter  of  an  emplc^A  of  ttie  same  company;  as  a 
philosophical  study  of  the  law  will  at  once  show  that  the  llabill^  of  the 
company  cannot  be  altered  by  the  cbaracter  of  the  Injured  party,  unless  In 
the  case  where  be  himself  Is  tbe  person  to  be  held  liable.  In  my  opinion, 
there  can  bs  no  doubt  that  articles  826,  827,  830^  and  tSl,  and  vOm  of  Oe 
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MDM  efaarmcter.  In  the  Penal  Oode  of  the  Tederal  District,  eetabUsh  the 
Uabllltr  of  tlie  railroad  companies  tor  the  personal  Injuries  that  are  caused 
throng  the  negligence  of  one  of  their  Mnployds,  and  soffwed  by  another 
empl(^4  of  the  same  company,  and  tlut  the  same  rules  are  laid  down  in 
the  penal  legtslatores  of  the  States  of  the  Federation,  which,  as  already, 
have  almost  all  adopted  the  same  pmal  code,  while  those  whl<A  have  enacted 
dlflNOit  penal  laws  did  not  make  any  iworlslon  on  this  point  different  to 
those  of  the  Federal  District" 

Under  our  construction  of  these  articles  in  the  codes  of  Mexico, 
in  connection  with  the  evidence  of  Judge  Horcasitas^  the  common- 
law  doctrine  as  to  the  nonliability  of  employers  to  an  employe  for 
the  negligence  of  a  fellow  servant  does  not  exist  in  Mexico,  but,  on 
the  contrary*  railway  companies  in  the  republic  of  Mexico  are  liable 
for  all  faults  or  accidents  growing  out  of  the  negligence,  imprudence, 
or  want  of  capacity  of  their  employes,  and  the  employe  of  a  railroad 
corporation  does  not  assume  as  one  of  the  risks  of  his  employment 
the  negligence  of  his  co-employ£  to  the  exclusion  of  the  employer's 
liability. 

This  destruction  of  the  laws  of  Mexico  proved  in  this  case  is  sup- 
ported by  the  fact  that  in  the  republic  of  Mexico  the  common  law 
never  did  prevail,  but  the  prevailing  system  was  that  of  the  civil 
law,  under  which,  as  we  understand,  the  fellow-servant  doctrine  as 
known  in  the  common  law  never  was  recognized.  This  construc- 
tion ii  also  supported  by  the  following:  Railroad  Co.  v.  McDufTey, 
25  C  C  A.  247,  79  Fed.  934;  Railway  Co.  v.  Robinson,  14  Can. 
Sup.  Ct.  105;  Barksdale  v.  City  of  Laurens  (S.  C)  36  S.  E.  661; 
Pol.  Torts,  85. 

Entertaining  these  views,  we  find  no  error  in  the  record  of  this 
case  warranting  a  reversal  of  the  satne,  and  the  judgment  ol  the  cir- 
cuit court  is  therefore  affirmed. 


CITT  or  ELIZABETH  T.  FITZGERALD. 
(Circuit  Court  of  Appeals,  Third  Circuit  February  86^  18Q2L) 


1.  niUI.— BpBCUL  SUBHISBIOKS  TO  JURT—Pownt  OV  COUKT. 

A  circuit  court  has  power  In  a  proper  caae  to  make  a  special  submla- 
■km  of  qneetlcmB  of  fact  to  tbe  Jury  as  a  preliminary  to  the  general  snb- 
mlssltm  <3t  tbt  case  or  the  dlrectlmi  of  a  verdict 
H  Saub— Question  vor  Jdrt. 

The  questloDB  whether  a  contractor  with  a  city  had  performed  the 
work  In  substantial  compliance  with  the  contract,  and  whether  the  re- 
fusal of  the  city's  officers  to  certify  that  It  had  been  so  done,  and  to  ap- 
prove the  same,  was  unreasonable,  are  questions  of  fact,  and,  where 
material,  and  the  evidence  la  conflicting,  are  pn^»er  questions  for  sub* 
mission  to  a  Jury. 
&  OORTRACT8— Rtoht  Of  Recotbht— Substantial  Pbrporuanck. 

A  substantial  performance  of  a  contract  Is  sufficient  to  entitle  the  party 
BO  poformlng  to  recover  thereon. 

1.  8l.m— AUBITRART  OR  U»RBASONABI.n  RBVUSAX.  TO  APTBOTB  W<«K. 

A  provlsi<m  of  a  contract  to  perform  -work  for  a  city  requiring  tlie 
contractor  to  obtain  the  certificate  ot  the  city  englnaer  ttiat  flte  woA 
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has  beoi  flow  In  accordance  irltti  tbe  oontract  and  tha  ap^oral  «f  aocb 
work  certain  boards  or  committees  before  be  Is  entitled  to  iHBymeDt 
tiierefor,  does  not  deprive  blm  of  tbe  rlgbt  to  recover  for  tbe  irork. 
where  It  bas  been  done  In  substantial  conformlt7  to  tbe  contract,  becaa^c 
tbe  city's  officers  arbitrarily  or  unreasonably  refuse  the  certificate  and 
approval  called  for.i 

In  Error  to  tbe  Grcuit  Court  of  the  United  States  for  the  Distria 
of  New  Jersey. 

Tames  C.  Connolly,  for  plaintiff  in  error. 
Henry  B.  Twombly,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 

DALLAS,  Circuit  Judge.  Michael  Fitzgerald,  the  defendant  in 
error,  brought  an  action  against  the  city  of  Elizabeth,  the  plaintiff  in 
error,  to  recover  for  work  done  by  him  under  a  contract  for  paving 
one  of  the  streets  of  that  city.  It  was  defended  upon  the  ground  that 
the  work  had  not  been  done  in  accordance  with  the  contract,  nor  certi- 
fied, approved  and  accepted  in  conformity  with  its  terms ;  and  upon 
its  appearing  that  a  portion  of  it  did  not  literally  and  exactly  conform 
to  the  specifications,  and  that  the  certificates,  approval  and  accept- 
ance referred  to  had  in  fact  been  withheld,  the  court  was  asked  to  di- 
rect a  verdict  for  the  defendant.  Instead  of  doing  this,  the  learned 
judge  submitted  to  the  jury  the  following  questions : 

"First  Did  tbe  plaintiff  do  the  work  of  paving  South  Park  street  sab- 
stantlally  according  to  his  contract  and  specifications?  Second.  (a>  The  city 
Burrejor  having  refused  to  certify  fliat  the  work  had  been  done  In  accord- 
ance with  tbe  contract  and  spedflcatlons,  was  that  cwtlfleate  omeasoDAbly 

rinsed?  (b)  Tbe  committee  on  streets  and  parka,  as  well  a8  tbe  street  com- 
missioner and  the  Inepector,  having  severally  refused  to  approve  and  accept 
the  plalntlfiTa  work,  was  that  approval  unreasonably  refused?" 

Each  of  these  questions  was  aflSrmatively  answered,  and  thereupon 
the  jury  was  instructed  to  render  a  general  verdict  for  the  plainti^  in 
such  sum  as,  upon  the  evidence,  might  appear  to  be  due  to  him ;  and 
this  it  accordingly  did.  This  mode  of  procedure,  though  exceptional, 
was  by  no  means  unprecedented,  and  it  was,  we  think,  properly  re- 
sorted to  in  this  instance.  By  the  answers  of  the  jury  to  the  specific 
interrc^tories  propounded,  the  questions  of  fact  which  the  court 
deemed  material  were  distinctly  resolved,  and  by  the  "general  verdict" 
the  damages  to  which  (if  to  any  sum)  the  plaintiff  was  entitled  were 
duly  assessed.  We  are  therefore  to  decide :  (l)  Whether  the  ques- 
tions submitted  were,  if  material,  properly  for  determination  by  the 
jury ;  and,  if  they  were,  then  (a)  whether  a  substantial  performance 
of  the  contract  on  the  plaintiff's  part  was  sufficient  to  support  his  right 
of  action  thereon ;  and  (3)  whether,  if  it  was,  an  unreasonable  refusal 
to  certify,  approve  and  accept  his  work  precluded  him  frcmi  recovery. 

I.  The  first  of  these  points  presents  no  difficulty.  Whether  the 
plaintiff's  work  bad  been  done  substantially  according  to  the  contract, 

1  See  Oontracts,  vol.  11,  Gent  Dig.  ft  1806  [1,  H.  n.  vrr,  w],  1810;  18BT  Dig. 
I  113  m;  I8B8  Dig.  i  126  [d];  1890B  Dig.  |  U0  [d];  IDOOA  Dig.  |  ISO  tb]: 
lOOlA  Dig.  I  111  [e]. 
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and  whether  the  refusals  of  the  city's  ofHcers  to  certify  that  it  had 
been  so  done,  and  to  approve  and  accept  it,  were  unreasonable,  werp 
questions  of  fact ;  and,  as  the  evidence  respecting  them  was  conflicting, 
the  court  was  unquestionably  rig^t  in  referring  them  (their  relevancy 
being  assumed)  to  the  jury  for  determination.  The  accent  to  which 
the  work  done  was  not  in  exact  conformity  with  the  specifications 
was  itself  a  subject  of  controversy.  It  was  not  conclusively  shown,  on 
the  one  hand,  that  the  variances  were  so  trivial  as  to  warrant  a  binding 
ruling  that  they  were  unsubstantial,  or,  on  the  other  hand,  that  they 
were  so  obviously  in^ortant  as  to  re^Juire  the  court  to  charge  that  they 
must  be  regarded  as  substantial.  Therefore  the  question  of  substan- 
tial performance,  if  legally  pertinent,  was  necessarily  for  the  jury ;  and 
that  the  reasonableness  of  the  refusals  to  certify  and  approve,  if  at 
am  open  to  inquiry,  was  for  decision  by  it>  and  not  by  tiie  court,  is, 
upCHi  fvniliar  principles,  indubitable. 

2.  The  juT)'  having  found  that  the  plaintiff  did  his  work  substantially 
according  to  the  contract,  a  sufi^cient  compliance  therewith  on  his  part 
was  competently  ascertained.  "The  rule  is  that  a  substantial  perform- 
ance must  be  established  to  entitle  the  party  claiming  the  benefit  to 
recover,  but  this  does  not  mean  a  literal  compliance  as  to  all  details." 
Desmond -Dunne  Co.  v.  Frtedman-Doscher  Co.,  162  N.  Y.  486,  56 
N.  E.  995;  McCartan  v.  Inhabitants  of  Trenton,  57  N.  J,  Eq.  571, 
41  Atl.  830.  "Whether  •  •  *  alleged  defects  are  substantial  or 
uzumportant  is  a  question  of  fact  for  the  jury.  Substantial  perform- 
ance of  the  entire  contract  is  sufficient,  and  the  jury  may  properly 
so  find."   Pitcaim  v.  Philip  Hiss  Co.,  113  Fed.  493. 

3.  The  second  question  propounded  to  tl\e  jury  correctly  assumed 
that  the  contract  provided  for  certification  of  the  work  by  the  city  sur- 
veyor, and  for  its  approval  and  acceptance  by  the  committee  on  streets 
and  parks  as  well  as  by  the  street  commissioner  and  the  inspector,  and 
also  that  such  certification,  approval  and  acceptance  had  been  sev- 
erally refused ;  so  that  the  only  question  submitted  was,  were  they  un- 
reasonably refused?  We  have  already  said  that  this  question,  if  legally 
pertinent,  was  properly  referred  to  the  jury,  and  we  now  add  that,  in 
our  opinion,  it  was  a  material  and  important  question  in  the  cause. 
As  was  said  by  the  learned  trial  judge,  the  plaintiff  could  not,  by  un- 
reasonable refusals  to  certify  and  approve  his  work,  "be  deprived  of 
the  fruits  of  his  labor,"  The  jury  was  not  left  without  guidance  as 
to  what  would  constitute  an  unreasonable  refusal.  Upcm  that  subject 
the  court  said  to  them : 

"Some  courts  have  gone  so  far  as  to  mj  that,  where  a  man  had  sab- 
staDtlally,  In  good  taltb,  complied  with  the  oontmct,  and  a  certlBcate  was 
distinctly  refneed  him,  without  auy  reason  given,  or  without  any  reason 
existing,  then  that  would  be  unreasonable,  and  the  certificate  could  be  dis- 
pensed with.  But  what  have  we  here?  Do  you  consider  that  these  men  are 
acting  whimsically;  that  they  are  not  acting  with  good  Judgment;  and. 
because  they  honestlf  believe,  and  have  reason  to  believe,  that  this  work 
has  not  been  done  according  to  the  contract  and  specification,  that  It  Is  not 
a  ffood  Job?  They  tell  yon  what  they  have  seen  there,  and  what  defecto 
tbere  are  In  It;  and  certainly,  if  what  they  say  Is  true,  they  are  far  tnm 
acting  unreasonably  in  the  matter.  And  as  a  part  of  what  yon  can  judge 
as  to  whether  they  are  acting  unreasonably  la  their  very  appearance  here. 
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and  tbe  my  In  which  they  gave  tfadr  tesUmony,  and  aO  that  has  occurred 
about  these  meetlnga,  with  the  parties  to  It  and  -what  haa  passed  back  and 

forth  between  them." 

Hence  it  must  be  understood  that,  by  answering  the  second  question 
affirmatively,  the  jury  found  that  the  officers  of  the  city,  in  refusing 
the  certification  and  approval  in  question,  had  acted,  not  upon  hon&t 
belief  that  the  work  had  not  been  done  according  to  the  contract,  bat 
whimsically,  and  without  cause ;  and  surely  such  conduct  may,  without 
exaggeration,  be  characterized  as  unreasonable.  Had,  theru  the  de- 
fendant's officers  the  right  to  arbiftarily  refuse  the  certificates  and  ap- 
proval called  for  by  the  contract  ?  Both  in  reason  and  upon  authority 
it  is  clear  that  they  had  not.  "When  the  consideration  furnished  is  of 
such  a  nature  that  its  value  will  be  lost  to  the  plaintiff,  either  wholly 
or  in  great  part,  unless  paid  for,  a  just  hesitation  must  be  felt,  and  clear 
language  required,  before  deddtog  that  payment  is  left  to  the  will, 
or  even  to  the  idiosyncrasies,  of  the  interested  party.  In  doubtful 
cases  courts  have  been  inclined  to  construe  agreements  of  this  class 
as  agreements  to  do  the  thing  in  such  a  way  as  reasonably  ought  to 
satisfy  the  defendant."  Hawkins  v.  Graham,  149  Mass.  284,  21  N.  E. 
312,  14  Am.  St.  Rep.  422;  Welch  v.  Woodworking  Co.,  61  N.  J. 
Law,  57,  38  Atl.  824;  Elevator  Co.  v.  Clark,  26  C.  C.  A.  100,  80 
Fed.  705 ;  Mitchell  v.  Dougherty,  33  C.  C.  A.  205,  90  Fed.  639. 

All  of  the  12  specifications,  except  the  eleventh,  have  been  covered 
by  what  has  been  said,  and  that  one  is  without  merit.  The  only  spe- 
cific objection  which  was  made  upon  the  trial  to  the  admission  of  the 
certificates,  which  it  is  now  contended  should  have  been  excluded,  was 
that  they  were  "objected  to  until  the  execution  of  the  same  has  been 
proven."  Thereupon  the  required  proof  was  made,  and  then  followed 
a  general  objection,  the  ground  of  which  was  not  stated,  but  which, 
from  the  argument  in  this  court,  appears  to  be  that  there  was  not 
"jK-oper  proof  of  their  having  been  executed  or  properly  filed."  As 
we  have  said,  the  fvoof  of  execution  demanded  by  the  objection  as  first 
made  was  in  fact  supplied,  and  we  would  not  be  disposed  to  hold  that 
the  court  erred  in  failing  to  observe,  without  having  its  attention  di- 
rected to  the  matter,  that  they  had  not  been  shown  to  have  been  also 
"properly  filed,"  even  if  there  had  been  no  evidence  that  they  had  been. 
But  inspection  of  the  record  has  satisfied  us  that  the  proof  of  filing,  as 
well  as  of  the  execution  of  the  papers,  was  amply  sufficient  to  warrant 
their  reception  in  evidence ;  and  therefore,  apart  from  the  considera- 
tion just  suggested,  the  eleventh  specification  of  errcw  cannot  be  sus- 
tained. 

The  judgment  of  the  circuit  court  is  affirmed. 
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(DMrlet  Coort.  D.  Wathlngtoii,  N.  D.   Uarch  2S,  1908.) 

t.  Federal  Courts — JnRiaDiorioN— Surra  bt  Ikdian8. 

The  circuit  and  district  conrta  of  tbe  United  States  hare  no  jnrlsdlc- 
tlon  except  such  as  congress  has  given  them  by  law.  and  thera  Is  do 
law  conferring  jurlsdlctlou  upon  either  of  a  suit  merely  because  an 
Indian,  who  Is  a  ward  of  the  government,  la  a  party,  or  his  personal 
rights  are  tnTolred. 

&  Same— Adthoritt  of  Indian  Agent  to  Sue. 

There  I«  do  statnte  autborlalnv  an  Indian  agent  to  ana  for  ttie 
tteneflt  or  protection  of  tba  Indians  uDder  bis  cbaTge,.ao  as  to  Mng 
Bueh  a  suit  within  the  provIsloD  of  Rev.  St  |  56S,  which  gives  the 
district  court  jurisdiction  "of  all  suits  at  common  law  brought  by 
the  TJDited  States,  ot  by  aoy  oftlcer  thereof  authorized  by  law  to  sue." 
On  the  contrary.  It  Is  the  right  and  duty  of  the  goTeroment  Itself  to 
malDtalD  such  suits  as  are  necessary  to  protect  tlie  rights  of  tribal  In* 
dlans. 

8.  Habeas  Corfus— Parties— Substitution  op  Uhited  States  as  Pbtitionsr. 
A  district  court  wlH  aot  make  an  order  permitting  the  United  States 
to  be  sobstlttited  as  petitioner  for  a  writ  of  habeas  corpus  In  a  pro- 
ceeding of  whldi,  8B  histitiited,  tfao  court  la  without  ]urlsdlctl<Mi,  at 
least  nnlesB  ancb  anomalous  action  la  shown  to  be  necessary  to  prevent 
n  failure  of  Juatlce. 

4.  foDiANs— Status  or  Altatteb  or  Lahds  in  Sbtuuitt. 

An  Indian  bom  within  tbe  United  States,  to  whom  an  allotment  of 
land  In  several^  has  been  made  pursuant  to  law,  becomes,  onder 
Act  Feb.  8,  18S7  (1  Supp.  Bev.  St  [2d  BdJ  p.  fi36),  a  dtlzen  of  the 
United  States,  with  all  the  rights,  privileges,  and  Immunities  of  such. 
amoDg  which  Is  the  right  to  sue  In  any  proper  fomm,  federal  or  state, 
aDd  thereafter  the  government  Is  relieved  from  the  duty  of  representing 
him  Id  suits  InvolTlng  bis  personal  or  domestic  rights. 

Application  by  Josie  Celestine  for  a  writ  of  habeas  corpus.  On. 

return  challenging  the  jurisdiction  of  the  court. 

E.  £.  Cushmaij,  Asst.  U.  S.  Atty.,  for  petitioners. 
Richard  Osborne,  for  respondents. 

HANFORD,  District  Judge.  Upon  the  petition  of  Mrs.  Josie 
Celestine,  an  Indian  woman  residing  on  the  Tulalip  Indian  reservation, 
and  Dr.  Buchanan,  United  States  Indian  agent  in  charge  of  said 
reservation,  this  court  grated  a  writ  of  habeas  corptis  against  George 
Sidwall  and  his  wife,  who  are  Indians  residing  near  Seattle,  and  not 
upon  an  Indian  reservation,  for  the  purpose  of  inquiring  into  the  cause 
of  the  alleged  detention  of  Annie  George,  an  infant  child  of  the  peti- 
tioner, Mrs.  Josie  Celestine.  The  object  of  the  proceeding  is  to  re- 
store to  Mrs.  Celestine  the  custody  and  control  of  her  child.  By  their 
return  to  the  writ,  the  respondents  admit  the  parentage  of  the  child, 
admit  that  she  has  been  in  their  care  since  the  death  of  her  father, 
and  admit  that  they  have  refused  to  give  up  the  child  to  her  mother; 
but  they  turge  that  they  have  become  attached  to  the  child,  and  that 
they  are  willing  and  anxious  to  ke^and  provide  for  her  as  their  own 
child,  which  they  are  able  to  do.  They  also  deny  the  jurisdicticm  oi 
the  court  to  interfere  in  the  matter. 

The  question  of  jurisdiction  is  serious,  and  must  be  decided  before 
the  court  can  give  consideration!  to  the  merits  of  the  (K)ntroversy. 
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The  case  was  instituted  and  has  been  conducted  by  the  United  States 
ilistrict  attorney  upon  the  theory  that  the  Indians  are  wards  of  the 
national  government,  that  congress  has  plenary  power  to  make  laws 
for  their  protection  and  affecting  their  rights,  that  the  executive  de- 
partment of  the  government  exercises  authority  over  the  Indians,  and 
tliat  the  federal  courts  should  hear  their  complaints  and  adjudicate 
questions  afiecting  their  rights.  This  theory  has  a  platisible  sound, 
but  it  is  erroneous  in  assuming  that  the  courts  may  exercise  jurisdic- 
tion  in  cases  properly  cognizable  therein  on  that  ground  alone.  Con- 
gress has  power  to  define  the  jurisdiction  of  the  courts  inferior  to  the 
supreme  court,  and  from  the  beginning  the  rule  has  been  steadily  ad- 
hered to  that  these  courts  have  no  jurisdiction  except  that  which  con- 
gress has  conferred  by  law.  Authority  is  given  by  law  to  this  court 
to  issue  writs  of  habeas  corpus,  but  this  authority  can  only  be  exercised 
in  cases  of  which  the  court  has  jurisdiction.  In  re  Burrus,  136  U.  S. 
586,  10  Sup.  Ct.  850,  34  L.  Ed.  1500.  The  right  to  invoke  the  juris- 
diction of  the  federal  courts  has  not  been  given  to  the  Indians,  nor  is 
jurisdiction  given  to  the  courts  to  adjudicate  questions  with  respect  to 
the  domestic  relations  of  the  Indians  or  other  people.  The  general 
jurisdiction  of  the  district  court  is  conferred  and  defined  by  the  acts 
of  congress  now  included  in  section  563,  Rev.  St.,  and  in  the  enumera- 
tion of  the  powers  therein  conferred  the  nearest  approach  to  this  case 
is  in  the  fourth  subdivision,  by  which  jurisdiction  is  given  "of  all 
suits  at  common  law  brought  by  the -United  States,  or  by  any  officer 
thereof,  authorized  by  law  to  sue." 

Therefore  our  inquiry  is  narrowed  down  to  the  question  whether  an 
Indian  agent  of  the  United  States  is  authorized  by  law  to  sue  for  the 
benefit  or  protection  of  Indians,  and  my  attention  has  not  been 
directed  to  any  statute  giving  to  such  officer  any  such  authority.  On 
the  contrary,  it  has  been  decided  in  several  cases  that  it  is  the  right 
and  duty  of  the  government  itself  to  maintain  such  suits  as  may  be 
necessary  for  the  protection  of  the  rights  of  the  Indians.  16  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  226;  U.  S.  v.  Boyd  (C.  C.)  68  Fed.  577;  U.  S. 
v.  Floumoy  Live  Stock  Co.  (C.  C.)  69  Fed.  886;  Id.,  71  Fed.  576;  U.  S. 
V.  Winans  (C.  C.)  73  Fed.  72.  The  reasons  above  given  lead  me  to 
the  conclusion  that  whilst  the  government  may,  in  performance  of  the 
paternal  functions  which  it  has  assumed  with  respect  to  Indians  who 
are  neither  aliens  nor  citizens,  maintain  suits  and  actions  in  any  form 
when  necessary  for  their  protection,  Indian  agents  cannot  of  their  own 
volition  assume  like  authority.  They  must  show  authority  conferred 
by  law,  or  else  this  court  cannot  take  jurisdiction.  Congress  can 
confer  the  necessary  authority  upon  those  officers,  but  it  has  not  done 
so,  and  therefore  this  court  does  not  have  jurisdiction  of  this  case. 

The  district  attorney,  in  behalf  of  the  United  States,  has  asked  for 
leave  to  intervene  and  carry  the  case  through  as  if  the  government  had 
appeared  as  a  party  of  record  at  the  commencement  of  the  case,  but 
it  would  be  an  irregular  proceeding  for  a  new  party  to  intervene  in  a 
case  of  which  the  court  has  no  jurisdiction.  I  believe  that  there  is  no 
precedent  for  a  proceeding  so  extraordinary  as  this  would  become  if 
the  national  government  should  now  appear  in  the  role  of  a  petitioner 
for  a  writ  of  habeas  corpus.   I  am  not  [^epared  to  say  that  the  gov- 
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ernment  cannot  do  such  a  thing  if  it  should  be  necessary  in  any  case 
in  order  to  prevent  a  failure  of  justice,  but  it  is  not  necessary  in  this 
instance.  I  say  that  it  is  not  necessary,  because  the  evidence  shows 
that  the  mother  of  this  child  is  now  married  to  an  Indian  to  whom  an 
allotment  of  latad  has  been  made  pursuant  to  a  law  of  the  United 
States,  and,  being  a  Tulalip  Indian,  I  have  a  rig:ht  to  infer  that  he  was 
bom  within  the  United  States.  Such  an  Indian  is  a  citizen  of  the 
United  States,  and  entitled  to  all  the  rights,  privileges,  and  immunities 
of  other  citizens,  including  the  right  to  sue  in  the  proper  forum.  Con- 
gress has  relieved  the  government  of  responsibiUty  in  such  cases  as 
this  by  conferring  the  rights  6f  citizenship  upon  Indians  to  whom  allot- 
ments of  land  have  been  made.  X  Supp.  Rev.  St.  (2d  Ed.)  p.  536 ;  U.  S. 
V.  Kopp  (D.  C.)  1x0  Fed.  x6o.  Equality  of  rights  and  of  responsibili- 
ties is  an  indctent  of  citizenship,  and  those  Indians  who  have  become 
citizens  may  be  likened  to  the  negroes  in  this  country  since  their  en- 
franchisement by  the  fifteenth  amendment  to  the  constitution,  of  whom 
the  supreme  court,  in  an  opinion  written  by  Mr.  Justice  Bradley,  has 
said: 

*^hen  a  man  has  emerged  from  elavery.  and  by  tbe  aid  of  beneficent 
legislation  baa  sbaken  off  tbe  Inseparable  concomitants  of  that  state,  there 
must  be  some  stage  In  tbe  progress  of  his  elevation  when  be  takes  the  rank 
of  a  mere  cltlzra,  and  ceases  to  be  the  special  favorite  of  the  laws,  and 
wben  hli  rights  as  a  eltteen  or  s  man  are  to  be  protected  In  tbe  ordinary 
modes  b7  wbleb  other  men's  rights  are  protected."  ClrU  Rights  Gases,  109 
U.  B.  25,  8  Snp.  Ct  81.  27  Ii.  Ed.  844. 

In  view  of  their  status  as  citizens,  I  consider  that  the  mother 
and  stepfather  of  this  child  should  be  permitted  to  seek  an  adjudica- 
tion of  their  controversy  with  respect  to  her  in  the  state  court  which 
has  jurisdiction  of  such  causes. 

A  judgment  of  dismissal  for  want  of  jurisdiction  will  be  entered. 


Dahasrs— BbbaoB  or  CoHTRAcrr— BriPmjiTBD  Damasks  in  Coal  IjUsr. 

A  coal  lease  provided  that  the  lessee  should  mine  not  less  than  a 
stated  nnmbOT  of  tons  per  year  during  the  term,  and  flhonld  pay  royalty 
on  sncb  nnmber  of  tons,  whether  mined  or  not.  Held,  that  such  provi- 
sion was  one  for  llanldated  damages  in  case  of  nonperformance  by  the 
lessee  In  whole  or  In  port,  and  not  for  a  penalty,  and  that  where  be 
abandoned  the  lease  before  tbe  end  of  the  term  without  good  cause,  he 
was  liable  for  damages  In  tbe  sum  so  stipalated,  witliont  regard  to  tbe 
value  to  tbe  lessor  of  tbe  coal  remaining  In  place. 

At  Law.  Trial  to  the  court. 

R.  M.  Schick  and  Austin  O.  Furst,  for  plaintiff. 
David  L.  Krebs,  for  defendant. 

J.  B.  McPHERSGN,  District  Judge.  By  agreement  of  the  parties, 
this  suit  was  tried  before  the  court  without  a  jury,  and  it  now  be- 
comes niy  duty  to  state  the  conclusions  of  fact  to  which  I  have 
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been  brought  by  a  consideration  of  the  evidence.  The  action  is 
f>rought  to  recover  damages  for  the  breach  of  a  mining  contract, 
by  which  the  plaintiff  leased  to  the  defendant  a  scam  of  coal  under 
a  tract  of  land  in  the  county  of  Cambria,  state  of  Pennsylvania, 
with  the  right  to  mine,  transport^  and  sell,  and  the  defendant  agreed 
to  mine  and  ship  not  less  than  75/>oo  tons  annually  after  the  first 
year,  and  to  pay  a  royalty  of  lo  cents  for  each  ton  of  this  quantity, 
whether  mined  or  not,  and  for  each  ton  mined  and  shipped  in  ex- 
cess of  such  quantity.  The  contract  was  to  run  for  lo  years  from 
January  5,  1891,  and  this  period  had  expired  when  the  suit  was 
begun.  The  defendant  began  to  mine  the  coal,  but  in  a  few  months 
reached  a  part  of  the  seam  in  which  the  coal  was  so  inferior  in 
quality  as  to  be  unmarketable.  The  opening  was  driven  into  this 
material  for  some  distance,  and  the  defendant  then  ceased  to  mine. 
Thereupon  the  plaintiff,  with  the  defendant's  consent,  drove  the  mine 
still  further,  in  order  to  determine  whether  the  trouble  was  merely 
local,  and,  after  some  months  of  work,  passed  through  this  inferior 
section  of  the  seam,  and  came  to  marketable  coal.  Nevertheless 
the  defendant  refused  to  go  on  with  the  operation,  and  did  nothing 
more  during  the  term  of  the  lease.  The  plaintiff's  claim  is  for  the 
sum  of  $7,500  a  year,  being  the  royalty  of  lo  cents  upon  the  mini- 
mum quantity  that  the  defendant  had  agreed  to  take  out  during 
the  last  nine  years  of  the  lease. 

Two  defenses  are  set  up,  each  raising  a  (juestion  of  fact.  The 
first  is  that  the  seam  contained  nothing  that  could  be  property  called 
•coal, — nothing  but  an  unmerchantable  compound  of  slate,  sulphur, 
clay,  and  coal, — and  therefore  that  the  consideration  for  the  lease 
had  wholly  failed.  To  this  the  plaintiff  repHed,  that,  while  it  is  true 
that  unmerchantable  coal  rendered  the  seam  valueless  for  a  short 
distance,  he  had  opened  the  mine  beyond  that  section,  and  had  ccime 
upon  good  coal,  fit  for  the  market,  which  the  defendant  neverthe- 
less refused  to  take  out.  The  second  defense  is  that  possession  of 
the  leased  premises  was  surrendered  by  the  defendant  and  accepted 
by  the  plaintiff,  and  that  the  contract  was  thus  brought  to  an  end. 
The  plaintiff  declared  this  defense  to  be  unfounded,  and  both  par- 
ties have  offered  evidence  in  support  of  their  respective  contentions. 
I  have  examined  with  care  the  evidence  concerning  both  defenses, 
and  am  clearly  of  opinion  that  the  weight  of  the  evidence  is  with 
the  plaintiff  upon  both.  I  shall  not  discuss  the  testimony,  nor  find 
the  facts  specially,  believing  such  a  course  to  be  unnecessary,  but  I 
shall  confine  myself  to  the  general  finding  that  upon  the  whole  case 
the  plaintiff  is  entitled  to  a  verdict. 

The  remaining  question  is,  what  is  the  measure  of  damages? 
Upon  this  point  I  regard  the  following  clauses  in  the  lease  as  con- 
trolling: 

"And  the  said  lessee  corenants  and  agrees  to  mine  and  ship  from  the 
pmntses  aforesaid  not  less  than  '^,000  cross  tons  of  coal  per  year  (after 
the  first  year  of  this  lease),  and  to  pay  royal^  on  76,000  gross  tons  ptf 
year,  whether  mined  or  not  and  as  macb  mwe  as  Is  practtcable,  aoI« 
prevented  by  strllEes,  riots,  or  any  other  unforeseen  calamity*  or  by  fire  or 
water,  or  by  troubles  or  faults  In  tbe  coal  seams.  And  the  said  lessee  acree* 
ito  pay  to  the  said  lessw  a  royalty  of  ten  cents  par  gross  ton  on  all  said  coal 
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mined  and  shipped.  Settlements  to  be  made  for  said  royalty  on  or  before 
tbe  20tb  day  of  each  and  evory  montb  during  the  continuance  of  thla  lease 
for  each  and  every  ton  of  coal,  of  2,210  Ibs^  mined  and  taken  away  from 
the  said  premlaes  dorlng  the  preceding  month. 

"And  It  la  further  nnderstood  and  agreed  between  tbe  parties  hereto  that 
an  royalties  which  may  be  paid  upon  aiqr  coal  not  mined  w  taken  away 
from  said  prwulses  during  any  current  year  shall  be  credited  upon  any  coal 
mined  and  taken  away  in  excess  ot  the  mlulmnm  herein  prorlded  tor  In  any 
fatore  m  past  years.** 

The  defendant  contends  that  the  sum  thus  provided  (or  is  not 
liquidated  damages,  but  a  mere  penalty,  and  that,  if  the  plaintiff  is 
entitled  to  recover  at  all,  he  must  make  an  allowance  for  the  pres- 
ent value  of  the  coal  that  is  still  in  place,  and  therefore  remains  at  , 
the  plaintiff's  command.  If  this  position  is  sound,  it  follows  that, 
as  the  royalty  now  paid  in  that  region  is  as  large  as  the  royalty 
reserved  by  the  lease,  the  defendant's  breach  of  contract  has  en- 
tailed a  very  limited  liability.  The  case  of  Lyon  v.  Miller,  24  Pa. 
392,  is  cited  in  support  of  this  contention.  The  facts  there,  how- 
ever, were  very  different  from  the  facts  now  before  the  court.  No 
minimum  quantity  was  provided  for,  but  the  lessee  simply  under- 
took to  mine  coal  from  the  lessor's  land,  and  to  pay  a  certain  sum 
for  every  bushel  mined  during  the  year.  Upon  the  breach  of  that 
contract  it  was  held  (and,  no  doubt,  properly  held)  that,  in  com- 
puting the  amount  of  damage  that  the  lessor  had  suftered,  the  value 
of  the  coal  still  in  his  land  must  be  taken  into  account,  and  that 
the  measure  of  damage  was  the  difference  between  the  stipulated 
rate  of  compensation  and  the  value  of  the  coal  in  the  mine.  This 
case  is  rrferred  to  with  approval  in  a  dictum  of  Judge  Thayer,  of 
the  common  pleas  of  Philadelphia  county,  who  tried  the  comparatively 
recent  case  of  Kille  Iron  Works,  141  Pa.  451,  21  Atl.  666;  but 
it  is  distinctly  stated  tbe  learned  trial  judge  that  the  contract 
then  before  him  contained  "no  language  which  by  any  ingenuity 
can  be  tortured  into  an  agreement  for  liquidated  damages."  In  the 
case  now  being  considered,  however,  the  parties,  have  stipulated 
upon  the  minimum  sum  to  be  paid  each  year  for  the  fight  to  mine ; 
and  this  sum  is,  in  my  opinion,  so  clearly  and  distinctly  liquidated 
damages,  and  not  a  penalty,  that  I  shall  not  take  time  to  discuss  it. 
It  is,  X  tiiink,  an  annual  rent,  distinctly  agreed  upon,  and  must  be  • 
paid,  if ,  as  I  have  found,  the  coal  is  merchantable,  although  no  coal' 
IS  actually  mined.  I  am  unable  to  distinguish  the  case  from  Powell 
V.  Burroughs,  54  Pa.  329,  in  which  the  supreme  cotut  of  Pennsyl- 
vania, while  considering  a  similar  agreement,  used  the  following 
language : 

"The  tenth  and  eleventh  assignments  may  be  considered  together.  Tbe 
one  Is  an  amplification  of  tbe  other,  or,  rather,  tbe  latter  Is  an  explanation 
of  the  former,  and  Is  that,  If  the  Jury  believe  that  the  coal  In  the  mlue  was 
worth  a  greater  r^t  at  the  termination  of  the  d^endanf  s  lease  than  the 
defendant  stipulated  to  pay,  then  there  can  be  no  recovery  beyond  nominal 
damages.' 

"Had  this  Instnicttott  been  granted.  It  wonld  bave  directly  snstalned  the 
d^endanf  B  tenth  i^ea.  We  are  therefore  to  determine  wtaethw  it  was  mm 
to  refuse  It  or  not 

"It  can  hardly  be  said  that  this  plea  was  a  ground  of  defense  at  law  for 
a  breadi  of  the  covoiants  sued  on.   It  does  not  aver  perfonnance  In  any 
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shape,  nor  doet  tt  show  that  It  mts  contrary  to  law  that  It  sbonld  be  per* 
formed.  If  it  be  a  trtea  at  all,  ft  la  an  equitable  plea  or  defenae:  It  aajn 
to  the  ptalntlCF:  Trne  It  ts,  I  entered  into  the  covenants  for  the  breach  of 
which  I  am  sued,  and  did  commit  the  breaches  charged,  but  it  was  better 
for  you  that  I  did.  You  now  get  more  for  your  coal  tlian  I  agreed  to  giTe 
you.  You  are  therefore  entitled  to  nominal  damages  only.'  Such  equity,  it 
in  apparent  rests  not  on  any  merit  in  the  party  claiming  It  but  arises  ex- 
clusively in  his  bad  fatth  In  not  regarding  his  covenants.  Iliere  is  no  such 
principle  In  equity  as  this.  If  sanctioned,  It  would  be  a  panacea  to  heal 
every  broken  covenant  where  performance  was  atlpnlated  for.  The  de- 
fendant bad  three  alternatives,  elth^  of  two  of  which  wonld  hare  rdleved 
Ulm  from  all  damages,  namely,  the  performance  of  hts  covenants  as  they 
were  written,  or  showing  that  they  were  dispensed  with  by  some  Inability 
to  perform  provided  against  In  the  lease;  the  third,  to  terminate  the  lease 
at  the  end  of  any  year,  on  giving  the  notice  required,  and  this  wonld  have 
released  him  from  liability  for  any  breach  but  for  the  past  year.  He^  chose 
to  do  neither,  and  now  claims  to  show  that  he  has  done  better  for  the  plain* 
tlOFs  by  keeping  their  coal  in  place  for  a  higher  price.  This  policy,  if  takea 
in  time  and  extended,  might  hare  covered  the  entire  coal  region,  and  but  a 
single  mine  might  have  been  worked.  Oompetitlon  thus  aet  at  defiance 
would  undoubtedly  be  proQtahle  to  such  a  lessee.  If,  when  called  on  ti> 
answer  In  damages  to  otlier  lessors  for  brokoi  covenants,  he  migbt  success- 
fully defend  himself  by  showing  thfit  thne  were  parties  who  had  given  or 
were  willing  to  give  higher  prices  for  the  unmlned  coal  than  he  had  con- 
tracted to  give.  If  he  could  do  this,  he  might  be  fairly  entitled  to  stand 
acquitted  of  damages,  and  to  have  the  credit  of  a  discovery. 

"The  defendant  covenanted  to  take  out  of  the  Burronghs  mine,  leased  In 
1S62,  without  any  reference  to  any  other  mine  or  lease,  ao  many  tons  po" 
year,  while  the  term  lasted,  and,  on  failure  to  take  them  ont  to  pay  for  the 
stipulated  number  taken  or  not  taken.  The  number  of  tons  to  be  taken  or 
paid  tor'  was  the  moving  consideration  for  the  lease,  and  must  be  so  re- 
garded.  It  was  therefore  a  clear  case  of  stipulated  damages  in  case  of  nmf 
performance,  or  nonperformance  pro  tanto.  The  parties  fixed  It  as  the  trae 
measure  of  damages  In  case  of  failure,  'without  reference  to  the  extent  of 
the  injury  that  might  ensue  by  nonperformance,'  and,  so  far  as  the  coveoant 
Is  concerned,  are  bound  by  it.  The  uncertainty  as  to  the  extent  of  the  In- 
jury which  may  ensue  la  a  criterion  by  which  to  determine  whether  It  la  a 
case  of  liquidated  damages  or  a  penalty.  Ohlt  Ctont  763,  TCdL" 

See,  also,  Coal  Co.  v.  Schultz,  71  Pa.  180. 

The  statute  oi  limitations  was  not  set  up  as  a  partial  deiense, 
and  I  express  no  opinion,  therefore,  concerning  its  applicability: 
Heath  v.  Page,  4&  Pa.  130;  Peck  v.  Whitaker,  103  Fa.  297.  It  fol- 
lows that  the  plaintiff  is  entitled  to  recover  the  annual  sum  of  $7,500 
for  each  of  the  last  nine  years  of  the  lease,  with  interest  from  the 
end  of  the  respective  years  to  December  11,  1901,  the  day  when 
the  trial  was  concluded, — a  total  of  $87,525, — less  a  credit  of  $938.66 
which  the  plaintiff  concedes  to  be  due  from  him  to  the  defendant 


I  therefore  find  in  favor  of  the  plaintiff  for  the  sum  of  $86,586.34. 
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OHIOAGO  UKXON  TBACTIOX  CO.  r.  STATB  BOABD  OT  EQT7AUZATI0N 
Ct  aJU   CHICAGO  COXSOXi.  TBACmON  CO.  T.  SAMA 


SOtJTB  OHIGAOO  CITY  RT.  CO.  v.  BAIRD,  et  aL.  Oouoty  CoUectort. 
OBJCAQO  EDISON  CO.  t.  RAYHOND  et  al.,  Ommty  CoIleCtom. 
OBICAGO  CITY  BT.  GO.  v.  SAMB.   PEOPLE'S  OAS  LIOHT 
ft  OOKE  CO.  T.  SAME.   OHIGAOO  13CU  Oa  T.  SAME. 

(Clrcnlt  Court,  N.  D.  lUlnols,  N.  D.  AprU  4, 1902.) 

t.  TATATTOR—AaacasuBNT—Co'sPORATiONB— Valuation  ot  Capxtax.  Stock— 

MEIHOD  or  ASCEUTAIHMEVT. 

The  value  of  the  capital  stock  of  a  corporation  and  Its  frtinclilse 
for  the  purpose  of  taxation  Is  determined  by  ascertaining  the  true  net 
earnings,  which  Is  the  gross  earnings  reduced  by  the  annual  expemdl- 
tures,  Increased  debts,  and  the  current  depreciation  in  Ita  tangible  prop- 
oty,  and  by  capltalMng  such  net  earnings  at  the  ratio  of  6  per  cenL, 
and  equalized  to  the  assessment  of  the  other  property  the  state. 
S.  Bakb— State  Bdako  of  £<iualizatiom— AsassauENT  of  Capital  Stock— 
Equalization. 

Const  lU.  art  9.  I  1,  which  provides  that  the  value  of  t^e  taxable 
propmy  shall  be  aBcertaliwd  tv  persons  elected  or  appointed  as  directed 
by  law,  and  which  confers  upon  the  general  assembly  the  power  to  tux 
corporations  owning  or  using  franchises,  with  the  limitation  that  the  tax 
shall  be  uniform  as  to  the  class  on  which  It  operates;  and  Hurd's  Rev.  8t 
1S89,  c.  120,  19  S,  4.  which  require  that  real  propertr  shall  be  valued  at 
ttB  fair  cash  value,  and  that  penonalty,  exeept  as  otherwise  provided, 
•hall  be  valued  at  Its  fair  cash  value,  and  which  direct  that  tbe  state 
board  of  equalization  shall  determine  the  fair  cash  value  of  the  capital 
stock  of  corporations,— establish  uniformity  In  taxation,  and  make  the 
state  board  of  equalisation  tbe  orlglnfll  body  to  osseie  corpOTate  capital 
■toclt,  as  well  ma  tiie  body  which  must  eqaaltan  tbe  ■imnmmnnf  nt  all 
provMty,  InclwUng  such  capital  stock. 

9,  SA]ai->-RBAaeassiCEi(T  fob  1900— Krsult  or  Fionxious  Judohsht— Wkoso 

Method — Riohts  of  Parties  Asskssed. 

The  minols  state  board  of  equalization,  pursnant  to  the  mandate  of 
the  state  courts,  reassessed  tbe  capital  stock  of  certain  corporations  and 
their  fniwhlses  for  the  year  1900.  Such  reassessments  were  from  30  to 
47  per  cent  higher  than  the  assessments  for  1901.  The  board  endeavored 
to  approximate  the  aggregate  indebtedness  of  the  corporations  and  their 
capital  stock  as  measured  by  the  stock  market  quotations  for  AprU  1. 
1900.  The  reassessments.  If  made  uptm  the  basle  of  a  capitalisation  of 
ttte  net  ean^ngs  by  6  per  cent,  would  appraziinate  tlie  asaeasments  for 
the  year  1901.  HelA,  that  the  reassessments  did  not  express  the  result 
of  the  board's  Independent  quasi  judicial  Judgment  but  were  In  fact 
fictitious,  involving  mistake,  fraud,  or  coercion,  threatening  to  deprive 
the  corporations  of  their  property  without  due  process  of  law  and  of  the 
equal  protecthm  of  the  law,  entitling  such  corporations  to  equitable  relief. 

4,  Sauk— EquiTABLB  Rblief— Ibjunction. 

Equity  win  enjoin  the  collection  of  the  taxes  levied  on  such  assess- 
ments, for  the  constitutional  guaranties  that  one  shall  not  be  deprived 
of  hla  property  without  due  process  of  law,  and  shall  be  entitled  to  the 
eqnel  ^wtectlon  of  the  laws,  does  not  merely  authorise  a  suit  for  the 
i-ecofjf  of  the  payment  of  the  illegal  taxes. 

5.  Sakb— Goifomoir  or  QsAirrnfa  Ik^ dnction— PAncBirr  or  Taxm  Iatibd  oa 

.A  PnOPBR  ASSKSSMXHT. 

Since  the  Issuance  of  an  injunction  Is  a  matter  of  discretion  and  right, 
tbe  court  wlH  require  that  the  corporattoos  shall  pay  the  taxes  for  the 
jmx  1900  eta  tbe  ba^  of  ttielr  net  oamlivs  c^^lmllsed  at  a  ratio  ot  6 
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per  cent  and  equalized  by  the  reduction  of  30  per  cent,  and  then  dWIded 
by  6,  aa  a  coDdltlon  precedent  tor  the  granting  of  the  Injunction  re- 
straining the  collection  of  the  tues  levied  on  the  state  board's  xeassess- 
ments  fa*  the  rear  1800. 

John  S.  Miller,  J.  P.  Wilson,  E.  R.  Bliss,  Holt,  Wheeler  &  Sidley, 
Sears,  Meagher  &  Whitney,  W.  W.  Gurley,  Henry  Crawford,  and 
W.  R.  Crawford,  for  complainants. 

Frank  L.  Shepard,  Edwin  W.  Sims,  and  Wm.  F.  Struckman,  for 
defendant  S.  B.  Raymond,  county  collector,  etc. 

H.  J.  Hamlin,  Atty.  Gen.,  and  E.  S.  Smith,  Asst.  Atty.  Gen.,  for 
defendant  state  board  of  equalization. 

Charles  M.  Walker,  Corp.  Counsel,  and  Henry  Scholfield,  Asst 
Corp.  Counsel,  for  defendant  city  of  Chicago. 

Before  GROSSCUP,  Circuit  Judge,  and  HUMPHREY,  District 
Judge. 

GROSSCUP,  Circuit  Judge.   The  complainants  are  utility  corpo- 
rations organized  under  the  laws  of  Illinois,  and  operating  in  Cook 
county,  Illinois.   The  defendants  are  the  County  Treasurer  of  Cook 
county,  the  local  Town  Collectors,  and,  in  the  first  two  cases,  the 
State  Board  of  Equalization.    There  exists  in  none  of  the  cases, 
therefore,  the  diversity  of  citizenship  that  confers  jurisdiction  on  the 
Federal  court. 
The  substance  of  the  bill  in  each  case  is  as  follows: 
That  at  the  annual  meeting  of  the  State  Board  of  Equalization  for 
1900,  the  capital  stock  of  the  complainant  corporations,  including 
their  franchises,  was  assessed  according  to  law;  that,  on  the  basis 
of  such  assessments  the  taxes  for  the  year  1900  were  paid;  that, 
subsequently,  upon  the  relation  of  certain  citizens  of  Iltinois,  man- 
damus proceedings  were  instituted  in  the  Circuit  Court  for  Sangamon 
County  against  the  State  Board  of  Equalization,  charging  that  the 
board  had,  in  respect  of  these  assessments,  illegally  neglected  and  re- 
fused to  discharge  its  duty,  in  that  such  assessments  fell  far  below 
the  real  value  of  capital  stock  of  the  complainant  companies ;  that 
on  or  about  the  first  day  of  May,  1901,  final  judgment  was  rendered 
in  said  cause,  directing  a  writ  of  mandamus  to  issue  against  the 
members  of  the  State  Board,  requiring  it  to  convene  forthwith  to  re- 
assess such  capital  stock,  including  tlie  franchises^  at  their  fair  cash 
value,  as  of  the  first  of  April,  1900,  "arriving  at  such  valuation  from 
the  best  information  obtainable,  taking  into  consideration,  among 
other  things,  the  market  value  of  the  shares  of  stock  of  eacli  corpora- 
tion and  the  total  amount  of  its  indebtedness,  except  for  current 
expenses."    Upon  appeal  to  the  Supreme  Court  of  Illinois  this  decree 
was  affirmed.   61  N.  E.  339.    But  in  neither  the  Circuit  Court  nor 
the  Supreme  Court  were  the  complainant  corporations  parties  to  the 
suit. 

In  pursuance  of  this  mandate,  the  State  Board  tA  Equalization  for 
the  year  1901,  successor  in  office  to  the  board  of  1900,  but  la^y 
changed  in  individual  membership,  at  its  regular  meeting  for  the 
year  1901  .purported  to  re-assess  the  capital  stock,  including  fran- 
chises, of  the  complainant  corporations ; .  and  it  is  to  restrain  the 
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ooUecticm  of  additional  taxes  on  the  basis  of  these  re-assessments  that 
these  suits  are  broi^ht. 

In  substance,  it  is  averred  that  such  re-assessments,  if  enforced, 
would  deprive  the  conq>lainant  corporations  of  their  property  without 
due  process  of  law,  and  deny  to  the  complainant  corporations  tht 
equal  protection  of  the  laws.  Upon  these  provisions  of  the  Con- 
stitution of  the  United  States  the  jurisdiction  of  the  Federal  courts 
is  predicated—the  contention  being  that  the  cases  ariaei  within  the 
meaning  of  the  Judiciary  Act,  under  the  Constitution  and  laws  of 
the  United  States. 

Upon  a  previous  motion,  in  the  traction  company  cases  pending 
in  the  Southern  District  (112  Fed.  607),  we  held  that  stock  market 
quotations,  though  significant  indicia  of  the  value  of  capital  stock, 
are  not  the  absolute,  ultimate  measure  of  such  value;  that  the  real 
purpose  of  the  Illinois  statute  is  to  reach  capital  stock  subject  to 
taxation,  in  accordance,  not  with  the  stock  market  quotation  upon 
s^^gated  shares  of  stock  upon  a  single  day  in  the  year,  but  ac- 
cording to  its  stable  value  as  an  entirety;  that  such  was  the  real 
purpose  and  judgment  of  the  Supreme  Coiut  of  the  State  in  the  man- 
damus case ;  whence,  it  followed,  that  the  said  board,  itself  an  inde- 
pendent tribunal,  was  not  shorn  by  the  decision  of  the  State  Court 
of  its  right  and  duty,  upon  its  own  judgment,  to  ascertain  the  real 
value  of  the  property  to  be  assessed. 

The  fundamental  question  of  fact  involved  in  the  present  hearing 
in  each  of  these  cases  is  this :  Did  the  State  Board  of  Equalization, 
without  fraud  or  mistake,  and  free  from  coercion,  exercise  its  judg- 
ment in  the  making  of  the  re-assessments  complained  of?  In  solving 
this  question  we  have  looked  into,  not  only  the  re-assessments  com- 
plained of,  but  also  the  assessments  for  the  year  i^i.  A  comparison 
between  these  records  of  the  State  Board  is  sigmficant.  In  the  case 
of  the  Chicago  Union  Traction  Company,  the  assessment  for  the 
year  1901 — capital  stock  and  tangible  property  aggregated — falls  from 
a  little  over  fourtem  millions  of  doll^  (the  re-assessment  for  1900) 
to  about  eight  millions,  two  hundred  and  fifty  thousand  dollars — a  loss 
of  about  forty  per  cent. 

In  the  case  of  the  Chicago  Consolidated  Traction  Company,  the 
depredation  is  from  a  little  over  three  millions,  seven  hundr«l  and 
fif^  thousand  dollars  to  about  two  millions  of  dollars,  or  about  forty- 
seven  per  cent. 

In  the  case  of  the  People's  Gas  Company,  the  depreciation  is  from 
over  twelve  millions  and  a  half  to  about  eig^t  millions  and  a  half, 
or  about  thirty-two  per  cent. 

In  the  case  of  the  Chicago  City  Railway,  the  depreciation  is  from 
a  little  over  six  millions  to  a  little  over  four  millions  and  a  quarter, 
or  about  thir^  per  cent. 

In  the  case  01  the  Chicago  Telephone  Company,  the  depreciation 
is  from  a  little  less  than  two  millions,  six  hundred  thousand  dollars 
to  a  little  ovtc  one  million,  seven  hundred  thousand  doUan,  or  about 
thirty-four  and  one-half  per  cent. 

In  the  case  of  the  Chicago  Edison  Company,  the  depreciation  is 
from  a  little  over  two  millicms,  four  hundred  thousand  dollars,  to  a 
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little  over  one  million,  three  hundred  thousand  dollars,  or  about  forty- 
six  per  cent. 

In  the  case  of  the  South  Chicago  City  Railway,  the  depreciation  is 
from  nearly  five  hundred  seventy  thousand  dollars  to  a  little  less  than 

three  hundred  thousand  dollars,  or  about  forty-seven  per  cent 

These  assessments,  so  widely  divergent,  were  upon  the  same  iHX)p- 
ertics,  by  the  same  board,  entered  almost  on  the  same  day.  The 
dates  as  of  which  they  spoke  were,  it  is  true,  a  year  apart;  the  one 
being  of  the  first  of  April,  1900,  the  other  of  the  first  of  April,  1901. 
But  the  tide  of  stock  quotations,  and  the  tide  of  current  values,  were 
higher  on  the  latter  day  than  the  former.  If,  between  these  two 
assessments,  a  considerable  disparity  should  exist,  the  increase  otight 
to  be  found  in  the  assessment  for  1901,  and  not  in  that  for  190a 

We  can  comprehend  a  possible  state  of  facts  showing  that  neither 
of  these  assessments  embodied  the  real  judgment  of  the  State  Board. 
We  can  comprehend,  also,  a  state  of  facts  showing  that  either  cme 
or  the  other  may  have  embodied  the  board's  real  judgment  But 
both  can  not  be  vindicated.  In  the  very  nature  of  things,  one  or 
the  other  has  been  made  up  under  some  species  of  fraud,  mistake  or 
coercion ;  and  a  few  pregnant  circumstances  convince  us  that  what- 
ever may  be  said  of  the  assessment  for  1901,  the  re-assessment  for 
1900  can  not  be  accepted  as  the  independent  judgment  of  the  State 
Board. 

One  of  these  is  this :  The  re-assessment  of  each  of  the  complain- 
ant corporations  for  1900  is  a  close  approximation  to  the  aggregate 
of  its  indebtedness  and  its  stock  value,  as  measured  by  the  stock 
market  quotations  for  April  i,  1900.  The  board  seems  to  have 
adopted  as  its  own  standard  in  the  making  of  these  re-assessments 
the  stock  exchange  record  of  that  one  day  of  the  three  hundred  and 
sixty-five,  and  to  have  restricted  its  function  to  the  mere  aritlunetic 
of  adding  up  the  figures  of  that  day's  record.  In  so  doing  the  board 
followed,  possibly,  the  interpretation  put  upon  the  mandate  by  tlie 
State  circuit  judge;  or,  the  board  may,  in  the  exercise  of  its  own 
judgment,  have  so  interpreted  the  mandate;  «*,  it  may  have  felt 
that,  under  all  the  circumstances,  an  assessment  according  to  that 
standard  was  the  safer  course  for  the  members  personally.  But, 
on  either  supposition,  the  significance  of  the  fact  is  not  lessened. 
It  goes  far  toward  convincing  us  that  the  objective  of  the  board  was 
not  the  real  value  of  the  properties  as  entireties,  but  simply  what  the 
stock  market  for  one  day  indicated  the  value  to  have  htcn. 

What  was  the  real  value,  in  fact,  of  the  property  re-assessed?  A 
determination,  aptu-oximately,  of  this  fact  will  aid  materially  in  de- 
termining whether  the  board,  in  the  adoption  of  the  standard  referred 
to,  exercised  its  real  judgment  as  an  independent  tribunal  in  search 
of  the  value  of  the  stock  as  an  entirety.  To  arrive  at  such  Tal« 
we  have  looked  into  the  earnings  of  the  several  complainants  for  the 
year  1900.  The  disclosures  are  made  from  the  books  ol  the  company 
kept  for  titiA  information  of  the  stockholders.  Th^  seem  to  have 
been  kept  with  no  reference,  prospectively*  to  tax  valu^ions.  In  the 
absence  of  better  data,  we  feel  justified  in  accepting  tliem  for  the  pur- 
poses of  this  motion — subject,  of  course,  to  any  inquiry  that  may 
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affect  their  accuracy.  Except  in  the  case  of  the  Union  Traction 
Company,  it  is  not  shown  whether  the  net  earnings  thus  reported  have 
made  allowance  for  current  depreciation  in  the  tangible  property. 
In  the  case  of  the  Union  Traction  Company,  by  our  direction,  an 
annual  reduction,  equal  to  six  per  cent  of  the  current  value  of  cars, 
tracks  and  machinery  has  been  allowed.  This  is  not,  in  our  judg- 
ment, an  excessive  allowance.  Railway  companies  make  such  reduc-  i 
tion  each  ^ar  on  the  book  value  of  their  cars;  and  it  is  the  rate 
for  depreciation  adopted  by  the  Tax  Commissions  of  some  of  the 
States. 

Nor  do  the  net  earnings  reported  take  into  account  the  increase 
of  tax  for  the  year  1900,  occasioned  by  the  re-assessments  as  they 
may  be  finally  modified.  It  is  only  fair  that  the  earning  should  be 
reduced  by  such  increase — itself  an  omitted  fixed  expenditure— before 
they  are  used  as  the  basis  for  capitalization. 

Several  other  elements  in  a  Uir  calculation,  based  on  net  earnings, 
have  raised  questions  to  which  we  have  g^ven  oireful  consideration. 
The  first  of  these  is  upon  what  rate  of  the  true  net  earnings  the  ag- 
gregate value  of  the  property  should  be  capitalized.  We  have  fi.xed 
the  rate  at  six  per  cent.  That  is  the  rate  adopted  in  states  where 
assessments  are  made  upon  the  basis  of  net  earnings.  It  is  less  than 
the  rate  that  some  advanced  advocates  of  municipal  ownership  are 
willing  to  guarantee  to  investors  in  securities  of  this  character.  The 
rate  ad<^>ted»  is,  we  think,  justified  by  the  considerations  that  usually 
attend  the  real  investors'  purchase  of  stock.  Commonly,  net  earn- 
ings are  applicable,  firU,  to  preferred  securities,  such  as  bonds  or 
preferred  stock.  We  may  assume  that  the  preferred  half  of  a  capi- 
talization that  earns  as  an  entirety,  six  per  cent  may  be  considered 
worth  par  upon  the  basis  of  five  per  cent.  But  when  it  comes  to  sec- 
ond half,  involving  as  it  does,  much  more  the  uncertainties  of  the 
future,  the  security  will  not  commonly  be  regarded  as  good  at  par 
upon  the  basis  of  even  six  per  cent,  unless  there  is  a  margin  of  earn- 
ings  over  and  above  the  dividends  paid ;  for  no  investor  feels  secure 
of  a.  dividend  at  six  per  cent  next  year,  simply  because  the  axnpany 
has  earned  it  this.  It  is  probably  ^ir  to  say  that  net  earnings^  accru- 
ing through  several  years,  at  the  rate  of  five  per  cent  upon  the  pre- 
ferred half  of  the  securities,  and  of  seven  per  cent  upon  the  remain- 
ing half,  would  make  both  securities  worth  their  par  value ;  and 
this  would  be  equivalent  to  six  per  cent  upon  the  whole. 

Another  element  entering  into  the  calculation  is  this:  Should  the 
capitalization,  thus  arrived  at,  be  equalized  to  the  assessment  of  the 
6ther  property  of  the  State?  The  record  convinces  us  that  the  as- 
sessment of  other  property  throughout  the  State,  including  raih*oad, 
for  the  year  1900^  as  finally  equalized  by  the  State  Board  ofEqualin- 
tion,  did  not  exceed  seventy  per  cent  of  the  cash  value;  and  that 
such  standard  was  not  adopted  by  the  State  Board  unintentionally 
or  through  inadvertence,  but  deliberately,  as  a  means  of  arriving  at 
an  equalization  of  taxable  values  generally  throughout  the  State. 
May  the  board  now,  or  the  court  in  review  of  the  ^>ard,  upon  these 
re-assessments  disregard  this  standard?  We  think  not,  afid  to  that 
question  have  given  careful  inquiry. 
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The  Illinois  law,  constitutional  and  statutory,  upon  the  subject  is 

substantially  the  following: 

"The  general  asBembly  Rliall  provide  siicli  revenues  as  may  be  ueedtnl  by 
levyiiig  a  tax  by  valuation  bo  that  eveiT  person  and  corpomttoa  shall  pa;  a 
tax  in  proportion  to  the  vahie  of  his,  her  or  its  properly,  such  value  to  be 
ascertained  by  some  pvsoo  or  persons  to  be  elected  or  appointed  In  saeh 
manner  as  tbe  genenl  assembly  shall  direct  and  not  othenvise;  bat  the  sen- 
eral  aKsenibly  shall  bare  power  to  tax  •  •  •  Insurance,  M^raph  and 
express  interests  or  business,  venders  of  patents  and  persons  or  corporations 
owning  or  using  franchises  and  prlvilegos  iu  «ucb  manner  as  it  shall  from 
time  to  time  direct  by  general  law,  uuit'orm  as  to  the  class  upon  which  It 
operates."    Const  1S70,  art  9,  E  1. 

"Real  property  shall  be  valued  as  follows:  First,  each  tract  or  lot  of  real 
property  shall  be  valned  at  Its  fair  cash  value  estimated  at  the  price  It 
would  bring  at  a  fab-  voluntary  sale."   Hnrd'a  Rev.  St.  1896,  c  120.  {  4. 

"Personal  property  shall  be  valued  as  follows:  First,  all  personal  property, 
except  as  herein  otherwise  directed,  shall  be  valued  at  Its  fair  cash  value. 


Fourth,  the  capital  stock  of  all  companies  or  associations  now  or 


hereafter  created  under  tlie  laws  of  tbis  State,  except  ttioee  required  to  be 
assessed  by  the  local  assessors  and  hereinaft^  provided,  shall  be  so  valoed 
by  the  State  Board  of  Equalization  as  to  ascertain  and  determine  respectively 
the  fair  cash  value  of  such  capital  stock,  Includlug  the  franchise,  over  and 
above  the  assessed  value  of  the  tangible  property  of  such  company  or  as- 
sociation," arriving  at  such  valuation  from  the  best  information  obtainable, 
taking  into  conslderatloh,  among  other  tblogs,  tbe  market  value  of  tbelr 
shares  of  stock  and  tbe  total  amount  of  tbelr  Indebtedness.  Hurd's  Rev.  St 
1899,  c.  120.  §  3;  State  v.  State  Board  of  Equalization  (111.)  61  N.  E.  339. 

These  provisions,  read  together,  disclose  plainly  enough  the  p(riicy 
of  the  State  respecting  the  listing  of  property  {or  taxation.  The  Gen- 
eral A^embly  is  given  power,  it  is  true,  to  set,  as  a  class  apart,  per- 
sons or  corporations  owning  or  using  franchises  and  privileges,  and, 
so  doing,  to  tax  them  either  upon  a  valuation,  or  at  a  ratio,  different 
from  the  other  classes  of  property  of  the  State.  But  until  the  legis- 
lative will  is  thus  exercised  all  the  property  of  the  State  is  to  bear 
uniformly  the  burdens  of  taxation.  Uniformity  is  the  dominating 
mandate  of  the  Constitution.  It  is  the  prime  maxim  in  almost  ever}' 
system  of  taxation,  where  justice  and  fair  play  are  sought.  It  will 
not  be  interpreted  out  of  the  State's  policy  unless  a  clear  le^stative 
intention  to  that  end  is  evinced. 

Has  the  General  Assembly  in  any  of  the  a^  referred  to  evinced 
an  intention  to  depart  from  this  general  mandate  of  the  Constita- 
tion  and  this  general  maxim  of  taxaticm  generally?  In  this  connec- 
tion, two  features  of  the  revenue  law  are  pointed  out  to  us.  It  is 
said  that  by  section  three,  above  quoted,  the  capital  stock  of  per- 
sons and  corporations,  such  as  complainants,  are  to  be  so  valued  by 
the  State  Board  as  to  ascertain  their  fair  "cash  value also  that  the' 
provisions  relating  to  the  listing  of  railroad  rolling  stock,  trades, 
etc.,  in  the  .several  taxing  districts  show  that  railroads^  at  least,  are 
to  be  regarded  as  a  class  apart.  But  neither  of  these  features  of 
the  revenue  law  prove  the  point  claimed.  The  second  relates  plainly, 
not  to  standards  of  valuation,  or  to  uniformity  or  want  of  unifomiity 
therein,  but  to  the  distribution  among  the  districts  of  the  fruits  of 
taxation  by  whatever  standard  laid.  The  first — the  cash  value  clause 
— is  equally  inconclusive  when  a  comprehensive  view  of  the  entire  tax- 
ing machinery  of  the  State  is  taken. 
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That  machinery  begins  with  the  listing  of  the  property  subject 
to  taxation.  This  ordinarily  is  done  by  the  local  assessors,  and  ex- 
tends to  all  classes  of  real  property,  moneys,  credits,  stocks  and  per- 
sonal property  generally.  It  is  the  first  step  towards  ascertaining 
each  citizen's  rightful  proportion  of  contribution  due  to  the  State 
under  the  constitutional  provision  already  quoted. 

But  this  assessment  is  made  by  different  men  in  different  districts. 
They  may  entertain  divergent  conceptions  respecting  the  value  of  the 
same  kinds  of  property;  they  may  be  unfairly  prejudiced  against 
individual  tax-payers  and  unfairly  inclined  to  favor  others.  To  coun- 
teract the  unequal  conditions  thus  made  possible.  County  Boar-ds, 
or  Boards  of  Review,  have  been  created.  It  is  the  function  of  these 
boards  to  examine  the  assessments  as  of  individuals,  with  a  view 
to  the  correction  of  errors  and  inequalities,  and  to  examine  them  as 
a  whole  with  a  view  to  determine  their  relative  equality  as  between 
the  different  primary  taxing  districts.  This  is  the  first  process  of 
equalization,  and  its  prime  purpose  is  to  insure  uniformity  as  between 
people  of  the  same  general  taxing  district. 

But  thiese  local  reviewing  boards  may  themselves  have  divergent 
views  respecting  the  values  of  the  same  kind  of  property,  and  thus, 
unless  there  be  a  central  Board  of  Equalization,  there  might  creep 
in,  as  between  the  different  general  taxing  districts  of  the  State,  in- 
equalities in  taxation.  Hence,  a  final  reviewing  board — the  State 
Board  of  Equalization.  It  is  elected,  one  member  from  each  con* 
gressional  district,  and  its  general  function  is  to  bring  the  assess- 
ments of  the  several  districts  to  the  same  relative  standard,  so  that 
no  district  of  the  State  may  be  compelled  to  pay  a  disproportionate 
part  of  the  State's  taxes.  It  has  no  power  to  pass  over  the  heads 
of  the  local  equalizing  boards  to  reach  or  change  individual  assess- 
ments. Its  sole  function  is  to  bring  about,  as  nearly  as  possible, 
a  common  level  in  the  valuations  throughout  the  State.  Here,  again, 
the  prime  purpose  of  the  provision  is  uniformity. 

Now,  when  the  General  Assembly  came  to  laying  a  tax  upon  the 
capital  stock  of  franchise  corporations,  there  arose  the  necessity  of 
lodging  the  power  of  initial  assessments  somewhere  in  the  States'  ma- 
chinery. The  assessment  initially  of  the  tahgible  property  of  'these 
franchise  corporations  was  left  with  the  local  assessors.  But  In  the 
assessment  of  the  capital  stock,  as  an  entirety,  a  difficulty  appeared 
not  present  in  the  assessment  of  local  properties.  The  franchise  cor- 
poraticMis,  in  great  part,  are  the  railways  of  the  State.  They  cross 
her  entire  area — ^north  and  south,  east  and  west — running  in  and  out 
of  taxine  districts.  The  capital  stock  of  each,  as  distinguished  from 
its  tangible  property,  is  in  its  nature  an  entirety,  and  its  valuation  for 
taxing  purposes  could  not,  therefwe,  in  the  very  nature  of  things, 
be  cnt  up  mto  taxing  districts.  For  the  assessment  of  the  capital 
stock  of  such  corporations  the  initial  assessor  must  necessarily  be 
one  whose  jurisdiction  comprehends  the  entire  line  within  the  State. 

But  though  the  section  in  question  made  the  State  Board,  in  this 
class  of  properties,  the  initial  assessor,  and  charged  it  with  assessing 
such  capital  stock  at  its  fair  cash  value,  nothing,  either  in  terms  or 
by  inferencei  if,  by  the  section,  taken  from  the  board's  gmeral  func- 
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tion  and  duty  as  an  eqtializer.  There  is  in  the  section  no  evidence 
that  the  general  assembly  intended  to  deprive  the  board  of  this  dutj 
of  equalization  respecting  capital  stock.  The  employment  of  the 
words  "cash  value"  is  not  in  point ;  for  cash  value  is  made  the  pri- 
mary basis  of  the  valuation  of  other  properties — properties  finally 
equalized  below  such  value — as  well.  Plainly,  the  one  thought  in  the 
mind  of  the  general  assembly  in  enacting  section  three  was,  in  addi- 
tion to  laying  such  tax»  to  find  a  place  where  the  power  of  initial 
assessment  could  be  lodged  so  as  to  be  eifectively  used ;  not  intend- 
ing thereby  to  throw  out  of  adjustment  the  equalizing  functions  of 
the  taxing  machinei7.  In  our  opinion,  unifonnity  is  still  the  statu- 
tory policy  of  the  State  in  the  levying  of  taxes,  with  respect  of  fran- 
chise corporations,  as  well  as  of  other  properties.  Accordingly,  it 
was  imperative,  that  before  the  re-assessments  for  1900  were  entered 
there  should  have  been  such  deductions  as  would  have  equalized 
the  valuation  adopted  with  the  valuations  placed  upon  the  other  prop- 
erties of  the  State.  This  can  not  be  questioned,  on  any  view,  to  the 
extent  that  such  deduction  was  necessary  to  equalize  the  assessment 
of  the  complainant  corporations  with  the  assessments  of  railroad  cor- 
porations for  the  same  year. 

Now,  if  we  take  the  net  earnings  for  1900  (and  this  year  docs  not 
appear  to  have  been  an  exceptional  one)  as  the  basis  of  valuation, 
capitalize  them  at  the  ratio  named — six  per  cent — equalize  this  with 
the  other  property  of  the  State  by  deducting  thirty  per  cent,  and  then 
divide  by  five,  according  to  the  law  in  force,  adding  thereto  the 
tangible  property,  we  will  arrive  approximately  at  the  real  figures  at 
which  the  re-assessments,  including  tangible  property,  should  have 
beta  entered.  Allowance,  however,  in  these  net  earnings  must  be 
first  made  for  the  payment  of  the  increased  taxes,  for,  to  that  extent, 
the  net  earnings  reported  do  not  disclose  a  fixed  expenditure  of  the 
company  for  that  year.  The  result  in  round  figures  can  be  stated  as 
follows : 

The  re-assessment  for  the  Chicago  Union  Traction  Company  should 
have  been  about  seven  millions  seven  hundred  and  sixty-three  thou- 
sand dollars,  or  about  six  millions  two  hundred  and  fifty  thousand 
dollars  less  than  the  rtf-assessraent  complained  of,  and  within  four 
and  one-half  per  cent  of  the  assessment  of  1901. 

That  of  the  Chicago  Consolidated  Traction  Company  should  have 
been  about  six  himdred  and  twenty-one  thousand  dollars,  or  about 
three  millions  two  hundred  thousand  dollars  less  than  the  re-assess- 
ment  complained  of. 

That  of  the  People's  Gas  .Company  should  have  been  about  eight 
millions  five  hundred  and  one  thousand  dollars,  or  about  four  mil- 
lions one  hundred  and  thirty  thousand  dollars  less  than  the  re-assess- 
ment complained  ol,  and  within  two  per  cent  of  the  assessment  for 
X901. 

That  of  the  Chicago  City  Railway  Company  should  have  been 
about  four  millions  and  fifteen  thousand  dollars,  or  about  two  mil- 
lions one  hundred  and  eight  thousand  dollars  less  than  the  re-assess- 
ment conq»lained  of,  and  within  five  per  cent  of  the  assessment  for 
190Z.  .  . 
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That  of  the  Cliicago  Telephone  Company  should  have  been  about 
one  million  eight  hundred  and  fifty  thousand  dollars,  or  about  seven 
hundred  and  fifty  thousand  dollars  less  than  the  re-assessment  com- 
plained of,  and  within  seven  per  cent  of  the  assessment  for  1901. 

That  of  the  Chicago  Edison  Company  should  have  been  not  to  ex- 
ceed one  million  eight  hundred  thousand  dollars,  or  more  than  six 
hundred  thousand  dollars  less  than  the  re-assessment  complained  of. 

The  South  Chicago  City  Railway  Company  shows  no  net  eun- 
ings;  indeed,  it  seems  to  have  been  operated  at  a  loss,  There  is  no 
basis,  therefore,  upon  which  to  assess  the  capital  stock  over  and 
above  tangible  property. 

Now,  what  do  these  comparisons  show.  The  disparity  between 
the  re-assessments  complained  of  and  the  figures  at  which  they 
should  have  been  entered,  upon  the  basis  of  net  earnings,  runs  from 
thirty  to  forty-seven  per  cent.  In  cases  where  the  disparity  is  about 
thirty  per  cent  we  might  entertain  the  explanation  that  the  board 
felt  itself  under  no  obligation  to  equalize  the  re-assessments  with 
the  i»*operty  of  the  other  State,  hence  the  disparity.  But,  cwsidered 
in  connection  with  the  other  facts  disclosed,  the  explanation  is  un- 
tenable. It  does  not  explain  the  action  of  the  board  tn  cases  where 
the  disparity  runs  as  high  as  forty-seven  per  cent;  and  it  is  contra- 
dicted by  the  view  of  the  board,  entertained  three  weeks  later,  in  the 
assessment  for  the  year  190X  when  equalization  was  allowed.  A  sig- 
nificant drcumstance,  too,  tending  to  show  what  was  the  real  judg- 
ment of  the  board  as  between  the  re-assessments  complained  of  and 
the  assessments  for  1901,  is  the  fact  that  except  in  the  case  of  the 
Edison  Company  the  assessments  for  1901  run  only  from  two  to 
seven  per  cent  apart  from  our  calculation  of  assessments  based  upon 
earning  power. 

The  sum  of  it  all  is,  that  by  whatsoever  causes  brought  about,  the 
re-assessments  complained  of  did  not,  in  our  opinion,  express  the 
real  judgment  of  the  State  Board  as  an  independent  tribunal,  and 
were,  therefore,  in  effect,  fictitious  judgments,  for  the  impeachment 
of  which,  somewhere^  the  law  holds  out  opportunity  to  the  parties 
injured.  Is  the  remedy  prayed  for  in  the  bills  within  the  complain- 
ants' legal  opportunities? 

Taxes  arc  enforced  contributions,  levied  by  the  State  upon  the 
property  of  individtmls,  by  virtue  of  its  sovereignty,  for  the  support 
of  government,  and  for  the  public  needs.  The  mmiey  thus  taken, 
until  taken,  is,  as  much  as  real  estate  or  chattels,  property  within 
the  meaning  of  the  Constitution  of  the  United  States ;  and  the  taking 
nf  such  money  is  a  taking  of  property,  as  much  so,  for  instance,  as 
the  taking  of  private  land  for  some  public  work  authorized  by  some 
law  of  the  State  or  of  Congress. 

Due  process  of  law,  as  applied  to  the  cases  under  consideration,  is 
the  authorized  procedure  whereby  the  property  of  the  individual  can 
be  taken  by  the  State ;  it  includes  the  initial  authority  to  levy  taxes ; 
the  purpose  to  which  money  thus  raised  is  to  be  devoted;  and  the 
instrumentalities  that  distribute  the  burden  upon  the  citizens.  Ours 
is  a  government  of  laws,  and  not  of  individual  officers,  or  of  boards,  or 
of  men. 
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Any  substantial  departure,  therefore,  in  the  collection  of  taxes, 
from  the  law,  either  as  to  the  authority  for  a  tax,  or  its  purpose,  or 
the  provisions  fw  the  just  distribution  of  its  burdens,  is  a  departure 
from  due  process  of  law;  and  the  enforced  collection  of  taxes,  in 
the  laying  and  distributing  of  which  there  is  a  substantial  departure 
from  law,  is  the  depriving  of  a  citizen  of  his  property  without  due 
process  of  law. 

A  substantial  step  in  the  taxing  process  as  fixed  by  the  law  of 
Illinois;  a  step  essential  to  the  equal  distribution  o(  the  burdens  of 
taxaticMi;  is  the  decision  and  judgment  of -the  State  Board  of  Equali- 
zation. The  Board's  place  in  the  taxing  system  is  that  of  a  quasi 
judicial  body.  Its  judgment  affects,  as  keenly  as  that  of  any  court, 
the  property  interests  collectively,  of  the  several  districts  of  the  State, 
and,  directly  and  individually,  of  the  persons  and  corporations  owning 
franchises.  No  court  can  by  its  judgment  grasp  more  completely 
what  would  otherwise  remain  the  property  of  the  individual.  In  do 
other  tribunal  can  there  be  found  apter  illustration  of  the  power  of 
the  State  to  compel  the  individual  to  deliver  up  his  property  under 
the  stress  of  law.  It  needs  no  argument  to  show  that  power,  such  as 
this,  is  only  exercised  rightly  when  exercised  judicially. 

The  prime  quality  of  every  judgment,  without  which  it  is  no  judg- 
ment, is,  that  it  is  the  final  thought  of  the  judge  on  the  subject  sub- 
mitted, unaffected  by  extrinsic  influences.  This  implies  freedom  of 
mind — ^not  merely  theoretically,  but  practically — the  freedom  of  a  mind 
that  does  not  fear,  that  has  no  wish  of  its  OMm,  that  sees  nothing  not 
seen  through  the  lenses  of  the  law.  Judgments  honestly  made  up  in 
such  an  atmosphere,  though  subject  to  review  for  error,  are  due  pro- 
cess <A  law ;  judgments  affected  by  fraud  or  fear,  however,  solemnly 
entered,  are  as  nothing,  vhen  weighed  by  the  oxistitutional  guaranties 
thrown  around  liberty  and  property. 

The  sum  of  all  this,  as  applied  to  the  cases  under  consideration,  is 
that  the  reassessments  complained  of  do  not  embody  the  real  judgment 
of  the  board,  in  either  the  assessment  or  the  equalization  of  the  capital 
stock  of  complainants  for  the  year  1900;  and  that  in  the  absence  of 
such  real  judgment,  the  threatened  collection  of  taxes  on  the  basis  of 
the  fictitious  entry,  would  be  to  deprive  ccMnplainants  of  their  property 
without  due  process  of  law. 

We  have  no  doubt  that  comj^inants  may  intrench  themseh^ 
against  this  invasion  by  the  writ  of  injunction.  One  of  the  primarj' 
grounds  of  equity  jurisdiction  is  to  reach  cases  involving  mistake,  fraud 
or  coercion,  and  the  relief  necessary  to  their  correction.  The  cases 
under  consideration  come  clearly  within  this  jurisdiction.  It  is  in- 
comprehensible that  the  complainants  may  not  avert  this  threatened 
invasion  of  their  rights — that  they  must  first  yield  and  then  turn  pros- 
ecutors in  a  court  of  law  to  recover  their  loss.  The  fundamental 
g^rantees  of  the  Constitution  must  not  be  thus  emasculated. 

But  injunctions  issue  as  a  matter  of  discretion  and  conscience,  not 
of  right.  The  court  may  always  attach  equitable  conditions,  and  the 
cases  under  consideration  present  to  our  minds  a  sttoatioa  wfao'e  ooa- 
ditions  should  be  required. 
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We  are  not  unmindful  of  the  fact  that  the  original  assessments  for 
1900  were  much  less  than  any  fair  administration  of  the  Jaw  would 
have  made  them;  and  that  complainants  can  not  justly  escape  re- 
sponsibility for  this  evasion  of  their  just  share  of  the  burdens  of  taxa- 
tion. Nor  may  we  shut  our  eyes  to  a  fact  known  to  all  others,  that 
the  school  funds  of  the  county — the  first  and  roost  needful  outlay  for 
our  rising  citizenship — are  running  low,  partly  in  consequence  of  the 
taxes  withheld.  Before  the  injunction  issues,  therefore,  we  s(?all  re- 
quire the  payment  to  the  proper  officers  by  the  complainants  of  their 
taxes  for  the  year  1900,  according  to  the  following  rule : 

The  basis  shall  be  the  true  net  earnings  of  the  several  complainants 
for  the  year  covering  April  i,  1900,  proper  allowance  being  made 
for  depreciation  and  replacement,  but  not  for  extensions ;  and  reduced 
further  by  the  amount  of  additional  taxes  that  the  enforcement  of  tliis 
rule  produces.  Upon  this  basis  the  value  of  complainants'  capital 
stock,  including  franchises  and  tangible  property,  shall  be  capitalized 
on  a  ratio  of  six  per  cent ;  this  equalized  by  reduction  of  thirty  per 
cent ;  and  then  divided  by  five.  The  sums  thus  produced  will  be  re- 
garded as  the  true  re-assessments  for  the  year  1900.  Upon  this  the 
tax  will  be  extended  at  the  true  rate  for  1900,  exclusive  of  interest  and 
penalties^  not  to  exceed  eight  and  thirty-seven  hundredths  per  cent 
from  which  will  be  subtracted  the  taxes  already  paid,  and  the  balance 
will  be  the  sum  required.  We  allow  no  penalties,  for  the  reason  that 
the  re-assessments  complained  of  are  void,  and  complauiants  could  not 
reasonably  pay  until  a  proper  basis  was  fixed,  either  by  the  board  or 
the  courts. 

When  the  cases  come  to  final  decree,  we  will  require,  before  entering 
such  decree,  the  payment  by  complainants  of  the  costs  of  the  suit. 

The  cases  in  the  Southern  District  will  be  referred  to  Walter  W. 
Allen,  and  those  in  the  Northern  District  to  Henry  W.  Bishop, 
masters,  to  make  the  calculations  indicated,  with  power  to  employ 
sudi  esqierts  or  actuaries  as  they  may  deem  needful. 


L  OOBFOBATIONS— StATDTOBT  LiABILITT  OV  STOCKBOLDBSfr— RiOHT  OV  AOTIOV 

TO  Emvobcb.  ukdsb  Laws  or  Hihnesota. 

Undo:  the  statutes  of  Minnesota  relating  to  creditor^  sulti  for  enforcing 
tiie  liability  of  stockboldov,  whlcb  provide  that  when  there  Is  found  to 
remaitt  corporate  property  the  court  shall  appoint  one  or  more  receivers, 
but  that  otherwise  It  may  proceed  without  a  receiver,  the  right  to  proceed 
against  stockholders  Is  vested  in  the  creditors,  and  not  in  any  office  to 
be  appointed  by  the  court;  and  the  appointment  of  a  receiver  in  such 
a  suit,  after  all  the  property  of  the  corporation  has  been  administered  In 
a  previons  snlt,  confers  upon  snch  receiver  no  legal  right  of  action  in  his 
4Wn  name  against  a  stockholder  In  a  state  where  the  common-law  rule  pre- 
vails vhldi  requires  the  plaintiff  to  have  the  tltie.  But  under  the  ded- 
skm  of  the  circuit  court  of  appeals  for  the  First  dnmlt  In  Hale  v,  Hardon. 
ST  a  a  A.  Mft  9B  Fed.  T47,  that  snch  a  receiver  la  vested  with  snfllclent 
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title  to  maiotaln  an  action  at  law  In  HasaaehTuetta.  a  circuit  court  In 
•nch  circuit  la  not  JuBtlfl«d  In  dlBmisslng  a  ault  la  equity  bnnii^  by  btan, 
on  the  groood  alone  of  his  Incapacity  to  lue. 

2,  Wills— Liability  ov  Lbgatbb  fob  Debts  of  Tebtatob— Enfobcbhkht. 

Assets  distributed  to  legatees  may,  uuA&e  special  circumstance,  remain 
Impressed  with  a  trust  in  favor  of  unpaid  creditors  of  tbe  estate^  and 
may  be  subjected  to  administration  by  a  suit  In  equity. 

1.  Jdribdiction  op  Federal  Courts— Suit  to  Charge  Legatee. 

W^here  the  administration  of  an  estate  has  been  completed  by  the  pro- 
bate court  of  a  state,  and  tbe  property  has  been  distributed,  and  has 
passed  out  of  Its  control  and  beyond  its  Jurisdiction,  a  federal  court 
baa  Jurisdiction  of  a  proceeding  in  equity  to  subject  such  property  In  the 
hands  of  a  distributee  to  a  debt  of  tbe  decedent. 

4,  IdinTATioK— Suit  in  Equity. 

Where  such  a  suit  in  equl^  is  based  on  a  legal  demand,  the  court  fa 
bound  by  tbe  statute  of  limltationa  which  would  govern  a  vpetiM  atato- 
tfwy  action  at  law  thereon. 

6.  Cobforatiohs— Katurb  of  Stookholdbr's  Ltabilitf. 

A  proceediog  to  enforce  the  statutory  liability  of  a  atocUiolder,  whether 
at  law  or  In  equity,  la  based  on  a  common-law,  and  not  an  equitable, 
rights 

0.  LnuTATtoN— AcTioir  to  Charge  Lbgateb— H aibb  Btatdtb. 

Ber.  St  Me.  c  87,  proTldea  tint  where  a  rtght  of  actloA  on  a  donand 
against  a  decedent  doee  not  accrue  within  Oie  period  limited  b^  statute 
for  bringing  suits  against  tbe  executor  or  admlnlstratw,  the  dalmant 
may  file  bis  demand  In  tbe  probate  office.  In  which  case,  unless  a  bond 
Is  given,  sufflclent  assets  to  meet  the  claim  shall  be  retained,  but.  If  the 
claim  Is  not  so  Qled,  "the  claimant  may  hare  remedy  against  the  hein 
or  devisees  of  the  estate  within  one  year  after  It  becomes  dua"  Ueli, 
that  Bucb  provision  gives  no  new  right  but  merely  a  specific  remedy  for 
the  enforcement  of  a  right  existing  indqtendently  of  atatut^  and  tiiere- 
toxe  the  limitation  ot  one  year  Is  not  merely  a  condition  Inhering  In  the 
special  remedy,  but  declares  the  peiicy  of  tbe  ttntB,  and  ta  applicable 
to  all  analogous  proceedings^  wbrtlur  brought  In  a  state  or  a  federal 
court 

7.  Sahb— CoNSTBUonoK  or  8TATDTB— "Hbom  abd  Dbtubbs.  " 

The  provision  of  Bev.  St  Me.  c.  87,  |  16,  giving  a  ronedy  against  the 
"heirs  and  devisees"  of  a  decedent  on  a  demand  against  the  estute 
accnilog  after  the  time  limited  tor  bringing  an  action  against  the 
executor  or  administrator,  la  not  restricted  In  Its  application  to  those  vho 
are  technically  "heirs  and  devisees,"  but  such  words  must  be  construed, 
la  view  of  the  context,  and  tbe  law  of  tbe  state  making  the  personal 
estate  primarily  liable  for  debts  In  case  of  intestacy,  and  equally  charge- 
able in  case  of  testacy,  to  Include  next  of  kin  or  legatees. 

8.  Saub- Showiho  to  Avoid  Bab. 

A  decree  was  entered  by  a  court  of  Minnesota  laying  an  assessment 
upon  tbe  stockholdars  of  an  Insolvoit  corporation.  A  stockbolder  dom^ 
died  In  Maine  bad  previously  died,  and,  at  the  time  of  the  entry  of  such 
decree,  her  estate  had  been  closed.  Nearly  three  years  after  Erach  decree 
the  receiver  brought  a  suit  In  equity  In  the  circuit  court  for  the  district 
of  Maine  to  charge  a  legatee  of  such  stockholder  for  such  assessment- 
HpM  that  under  the  statutes  of  Maine  the  right  of  action  accrued  at  once 
on  the  making  of  tbe  assessment,  and  was  barred  In  one  year  thereafter. 
Held,  also,  that  the  suit  being  based  on  a  legal  demand,  was  govoned 
by  such  limitation,  although  In  equity  and  in  a  federal  court.  In  the 
absence  of  a  sufficient  showing  In  accuse  to  remove  tiie  bar;  and 
that  allegations  that  complainant  was  a  resident  of  Minnesota,  and 


1  Stockholder's  llablttty  to  creditors  of  corporatton,  aee  note  to  BIiAeraoD 
RolleT-MIll  Co.  V.  Farretl  Foundry  &  Machine  Co.,  28  O.  a  A.  8UK,  and 
Scott  V.  T/atlmer.  8S  C.  a  A.  23.  ' 
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bad  no  knowledge  of  the  de«th  ot  the  stockltolder,  wen  aot  mllleleBt 
without  specific  facts  showing  dUigeaco  on  the  pert  of  complainant 

In  Equity.  Suit  to  subject  assets  of  the  estate  of  a  deceased 
stockholder  of  an  insolvent  Minnesota  corporation,  in  the  hands  of 
a  legatee,  to  an  assessment  made  against  such  stockholder  under 
the  statute  of  Minnesota. 

M.  H.  Boutelle  and  Eben  Winthrop  Freeman,  for  complainant. 
Locke  &  Locke,  f<M:  respondent 

PUTNAM,  Circuit  Judge.  This  is  one  of  the  group  of  cases 
growing  out  of  the  same  receivership,  and  having  its  origin  in  the 
same  circumstances  as  those  shown  in  Hale  v.  Hardon  (C.  Cy  89 
Fed.  283;  Id.,  37  C.  C.  A.  240,  95  Fed.  747;  and  in  Hale  v.  Tyler 
(C.  C.)  104  Fed.  757.  The  present  case,  however,  is  in  equity,  in 
order  to  reach  the  assets  of  the  estate  of  a  deceased  stockholder 
which  have  been  distributed  to  one  of  the  legatees.  Hale  v.  Hardon 
was  at  law,  in  the  district  of  Mjassachusetts,  and,  of  course,  so  far 
as  parties  were  concerned,  governed  by  sections  721  and  914  of  the 
Revised  Statutes.  Therefore  the  result  of  that  case  can  be  accepted 
as  in  all  respects  authoritative  within  the  district  of  Massachusetts 
only.  The  case  at  bar  arose  in  the  district  of  Maine,  and  therefore, 
for  at  least  some  purposes,  may  be  governed  by  the  peculiar  laws 
of  that  state.  Although  in  equity,  it  is  based,  ab  we  will  see,  on  a 
common-Jaw  right. 

The  complainant  sues,  in  his  capacity  as  so-called  receiver, — con- 
stituted as  such  by  one  of  the  courts  of  the  state  of  Minnesota, — 
on  a  certain  proceeding  brought  by  a  judgment  creditor  of  the 
Northwestern  Guaranty  Loan  Company,  a  corporation  organized 
under  the  laws  of  Minnesota,  in  behalf  of  himself  and  other  cred- 
itors, solely  for  the  purpose  of  enforcing  against  the  stockholders 
thereof  a  peculiar  liability  imposed  by  the  constitution  of  that  state. 
The  corporation  became  insolvent,  and,  in  a  proceeding  m  one  of 
the  courts  of  Minnesota  prior  to  that  in  which  the  present  com- 
plainant was  appointed  receiver,  all  its  assets  were  sequestered  and 
administered  for  the  benefit  of  its  creditors,  so  that  in  the  proceed- 
ing in  which  the  complainant  was  appointed  receiver  there  were  no 
remaining  assets  to  be  administered.  The  statutes  of  Minnesota 
provide  that  when,  in  a  suit  for  enforcing  the  liability  of  a  stock- 
holder, there  is  found  to  remain  corporate  property,  the  court  shall 
appoint  one  or  more  receivers,  but  that,  if  it  appears  that  the  cor- 
poration has  no  property,  the  court  may  proceed  without  appoint- 
mgany  receiver. 

Therefore,  under  the  constitution  and  laws  of  Minnesota,  so  far 
at  least  as  this  case  is  concerned,  the  mere  right  to  proceed  against 
stockholders  originates  and  vests  in  the  creditors,  and  not  in  any 
officer  or  other  person  appointed  or  to  be  appointed,  or  authorized 
or  to  be  authorized  by  force  of  any  statute  or  by  any  executive  or 
judicial  proceeding.  Consequently  no  right  of  action  against  any 
stockholder  of  the  corporation  in  question  ever  arose  or  vested  in 
the  complainant;  and  he  has  no  title  by  virtue  of  any  assignment. 
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sequestration,  executive  or  judicial  action,  or  in  any  other  way,  and 
he  is  in  fact  only  a  master  in  chancery,  appointed  by  the  court  to 
assist  it  in  cifectuating  its  decrees.  Under  these  circumstances,  if 
this  were  a  suit  at  common  law,  brought  within  the  district  of  Maine; 
where  the  rule  has  always  prevailed^  by  virtue  of  which  no  action 
can  be  brought  except  by  some  party  having  a  title,  no  suit  could 
be  maintained  by  the  complainant  in  his  own  name,  although,  under 
the  statutes  of  this  state,  if  he  were  an  assignee,  an  action  might 
lie,  and  although,  also,  according  to  the  rules  of  the  common  law,  an 
action  would  lie  in  his  name  if  the  right  of  proceeding  against  the  stock- 
holders originated  in  him,  instead  of  in  the  creditors.  Moreover,  al- 
though the  right  of  action  arose  in  another  state,  the  courts  in  Maine 
would  be  compelled  to  enforce  them,  not  on  the  ground  of  comity, 
which  word  can  be  properly  used  and  applied  by  courts  of  common 
law  only  in  its  conventional  and  limited  sense  (Dicey,  Confl.  Laws, 
14,  15),  but  because  the  constitution  of  the  United  States  requires  it 
(Stewart  v.  Railroad  Co.,  168  U.  S.  445.  18  Sup.  Ct.  105,  42  L.  Ed. 
537;  Whitman  v.  Bank,  176  U.  S.  559,  20  Sup.  Ct.  477,  44  L.  Ed. 
587;  Bank  v.  Farnum,  1715  U.  S.  640,  20  Sup.  Ct.  ^06,  44  L.  Ed. 
619).  So  if,  on  any  account,  a  failure  of  remedy  is  at  any  time 
threatened,  it  is  for  the  courts  to  await  the  action  of  the  legislature. 
That  the  remedy  involves  a  matter  of  absolute  law,  not  reached  by 
any  international  rules,  is  illustrated  by  following  to  its  conclusion 
Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  33  L.  Ed.  184. 
That  suit  was  brought  by  an  assi^ee  in  a  jurisdiction  where  an 
assignee  may  bring  any  action  in  his  own  name,  but  as  soon  as  the 
same  assignee  attempted  to  proceed  in  si  jurisdiction  where  the 
common  law  prevailed  the  supreme  court  refused  him  relief.  Glenn 
V.  Marbury,  145  U.  S.  499,  508,  I3  Sup.  Ct.  914,  36  L.  Ed.  790. 

Childs  v.  Cleaves,  95  Me.  498,  50  Atl.  714,  is  understood  to  assert 
in  this  district  a  different  rule  with  reference  to  parties  plaintiff; 
but,  if  so,  it  would  be  so  clearly  contrary  to  the  law  of  Maine  as  it 
has  existed  from  the  origin  of  the  state,  adduced  from  the  common 
law  of  England  through  the  common  law  of  Massachusetts,  that 
it  could  not  receive  the  assent  of  this  court,  and  could  not  bind  it. 
If  it  were  of  the  character  claimed  for  it  in  this  particular,  we  would 
be  obliged  to  stand  to  the  uniformity  of  the  law,  regarding  Childs 
V.  Cleaves  as  concerning  some  oversight  which  the  court  at  some 
future  time  would  remedy.  That  such  is  the  rule  which  governs 
us,  even  with  reference  to  the  construction  of*  statutes,  was  made 
especially  clear  by  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10, 
27  L.  Ed.  359,  But  Childs  v.  Cleaves  does  not  necessarily  go  to 
the  extent  claimed  for  it.  It  is  apparent  that  the  court  proceeded 
with  reference  to  a  receiver  who  was  supposed  to  be  of  a  different 
class  from  the  one  at  bar.  It  is  to  be  borne  in  mind  that,  while  we 
take  judicial  notice  of  the  statutes  of  Minnesota,  they  are  made 
known  to  the  courts  of  Maine  only  as  pleaded  or  proven.  Childs 
V.  Cleaves  went  to  the  court  in  bench  on  a  demurrer,  and  in  what 
way  the  court  was  advised  or  ascertained  with  regard  to  the  laws 
of  Minnesota,  and  how  fully  it  was  advised*  the  case  does  not  clearly 
show. 
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The  judicial  proceedings  in  Minnesota  resulting  in  Childs  Oeaves 
were  of  an  apparently  different  character  from  those  out  of  which 
grew  the  case  at  bar.  With  reference  to  the  latter,  the  assets  of 
the  coiporation  had  been  sequestered  and  administered  in  a  prior 
proceedmg  in  Minnesota,  and  the  present  suit  arose  out  of  a  subse- 
quent proceeding,  in  which  no  remedy  was  sought  except  the  en- 
forcement of  the  stockholders'  liability.  It  appears,  however,  from 
the  opinion  in  Childs  v.  Qeaves,  at  page  502,  95  Me.,  and  page 
714,  50  Atl.,  that  the  receiver,  who  was  the  then  plaintiff,  was  ap- 
pointed in  the  same  case  in  which  the  assets  of  the  corporation 
were  administered.  In  that  proceeding,  as  there  were  assets,  the 
statute  required  the  appointment  of  a  receiver,  as  we  have  already 
shown.  The  statutory  provision  applicable  thereto  was  peremptory : 
"and  shall  appoint  one  or  more  receivers."  Childs  v.  Cleaves,  95 
Me.  505,  50  Atl.  715.  It  is  stated  at  page  502,  95  Me.,  and  page 
714,  50  Atl.,  that  the  administration  of  the  estate  by  the  receiver 
first  appointed  was  completed  in  July,  1897,  but  that  meanwhile^, 
and  pending  that  administration,  an  order  was  issued  by  the  court 
in  the  same  case,  on  the  intervention  of  creditors,  for  the  enforce- 
ment of  the  stockholders'  liability,  and  that  thereupon,  in  the  same 
month  of  July,  a  decree  was  entered  against  the  stockholders  in 
favor  of  the  interveners,  and  Childs  was  appointed  receiver  for  en- 
forcing against  stockholders  the  judgment  rendered  for  the  net  bal- 
ance of  indebtedness.  Whether  he  was  appointed  such  by  virtue  of 
the  powers  vesting  on  the  ordinary  rules  of  equity,  or  as  the  suc- 
cessor of  the  receiver  expressly  required  by  statute,  is  not  clear. 

In  any  event,  the  court  appears  to  have  assumed  that  the  right  to 
sue  stockholders  originated,  or  at  least  vested,  in  Childs,  as  receiver, 
and  not  in  the  creditors.  Indeed,  this  follows,  apparently,  from  the 
reliance  it  placed  on  Relfe  v.  Rundle,  103  U.  S.  222,  26  L.  Ed.  337,— 
a  case  of  very  narrow  application.  It  involved  the  rights  of  the  su- 
perintendent of  insurance  for  Missouri,  who  was  as  said  at  page  225, 
103  U.  S.,  26  L.  Ed.  337,  "the  statutory  successor  of  the  corporation 
for  the  purpose  of  winding  up  its  affairs."  The  opinion  was  careful 
to  observe  that  his  authority  did  not  come  from  the  decree  of  the 
court,  but  from  the  statute,  and  it  added,  "He  was  in  fact  the  cor- 
poration itself,  for  all  the  purposes  of  winding  up  its  affairs."  Indeed, 
so  far  as  the  law  is  concerned,  he  stood  the  same  as  a  corporation 
created  by  the  legislature,  as  the  successor  of  one  or  more  old  ccm*- 
porations,  receiving  the  assets  and  charged  with  the  liabilities,  as  in 
the  case  of  Maine  Cent.  R.  Co.  v.  Maine,  96  U.  S.  499,  24  L.  Ed.  836. 
Under  such  circumstances,  no  foreign  tribunal  has  ever  questioned  the 
proper  joinder  of  the  new  corporation  as  a  party,  either  plaintiff  or 
defendant,  with  reference  to  the  transactions  of  its  statutory  prede- 
cessor. Thus  the  reliance  placed  on  Relfe  v.  Rundle  in  Childs  v. 
Cleaves  leads  to  the  belief  that  the  court  did  not  intend  to  subvert  the 
common  law  with  reference  to  parties  and  rights  as  always  known  in 
Mainb,  and  that  therefore  that  decision  has  no  necessary  application 
to  the  case  at  bar. 

Childs  V.  Cleaves  emphasizes,  at  pages  508  and  509,  95  Me.,  and 
page  7171  50  Atl.,  Bank  v.  Farnum,  176  IJ.  S.  640,  20  Svp,  Ct  506, 
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44  L.  £d.  619,  and  Whitman  v.  Bank,  176  U.  S.  559»  20  Sup.  Ct.  477> 
44  L.  Ed.  587 ;  but  those  cases  touch  no  question  involved  here,  as 
there  was  nothing  in  them  regarding  parties  or  title.  They  only  went 
to  the  effect  that,  where  a  right  of  this  general  nature  is  given  by  the 
statutes  of  one  state,  it  is  effective  in  another  state,  not  as  a  matter 
of  comity,  but  of  abs<riute,  constitutional  obligation.  Indeed,  the  ex- 
pressions of  the  court  in  Childs  t.  Cleaves,  at  page  512,  95  Me.,  and 
page  718,  50  Atl.,  and  elsewhere,  apparently  show  quite  clearly  that  it 
regarded  the  then  plaintiff  as  fully  witlUn  the  distinction  made  by  us 
tn  Avery  v.  Trust  Co.  (C.  C.)  72  Fed.  700,  appU^  by  Judge  Coxe  in 
Howarth  v.  Ellwanger  (C.  C.)  86  Fed.  54.  On  the  whole,  wc  are  led 
to  the  conclusion  that  Childs  v.  Cleaves,  as  the  court  understood  it,  lies 
outside  of  a  case  where  no  title  originated,  or  at  least  vested  by  stat- 
utory succession,  in  the  nominal  plaintiff. 

Therefore,  as  this  bill  is  not  founded  on  a  merely  equitable  right, 
but  was  filed  to  enforce  one  arising  at  common  law,  and  therefore 
concerns  only  the  remedy,  we  would  be  compelled  to  give  force  to 
these  views,  and  dismiss  the  suit,  if  the  subject-matter  out  of  which  it 
arose  had  had  its  origin  within  this  district.  The  feet  is,  however,  that 
the  cause  of  action  arose  in  another  state ;  and  it  was,  course,  nec- 
essary to  the  conclusions  of  the  circuit  court  of  appeals  in  Hale  v. 
Hardon,  37  C  C.  A.  240,  95  Fed.  747,  by  which  we  are  bound,  that 
under  the  laws  of  that  state  there  was  something  which  vested  in  the 
plaintiff  as  receiver,  sufficient  to  enable  him  to  become  an  actor  in  a 
suit  at  common  law  in  the  district  of  Massachusetts.  While  this  would 
not  meet  the  conditions  in  Maine  in  the  event  this  were  a  common- 
law  action,  it  is  sufficient  to  control  us  in  a  proceeding  in  equity,  al- 
though pending  in  this  district,  inasmuch  as  in  equity  we  have  no  con- 
cern with  the  local  practice  as  to  parties.  Therefore,  it  having  been 
determined  by  the  circuit  court  of  appeals  that  the  laws  of  Minnesota 
give  the  complainant  something  which  is  sufficient  to  make  him  an 
actor  in  a  judicial  tribunal,  and  as  the  rules  of  equity  as  administered 
in  the  federal  courts  are  broad  enough  to  protect  a  proceeding  in  the 
name  of  such  a  complainant,  we  cannot  dismiss  this  bill'  on  the  mere 
question  of  parties,  and  we  art  compelled  to  look  at  the  bets  of  the 
case. 

It  has  been  stated  in  regard  to  this  receiver  that  the  decree  estab- 
lishing the  amount  of  the  oxporation's  deficiency,  and  adjudicating 
that  it  was  necessary  to  assess  the  stockholders  the  entire  par  of  their 
stock  to  make  good  such  deficiency,  and  appointing  the  complainant 
a  receiver  to  enforce  the  same,  was  entered  in  February,  1897.  This 
was  erroneous,  because  the  proceeding  of  that  date  was  merely  a  find- 
ing of  hicts,  and  a  statement  of  conclusions  of  law,  with  an  entry  of 
an  order  for  judgment.  The  judgment  itself  bears  date  of  November 
3»  1897- 

It  is  necessary  to  assume,  and  we  understand,  that  the  result  readied 
by  the  drcuit  court  of  appeals  in  Hale  v.  Hardon  accepted  this  judg- 
ment as  conclusive  on  all  stockholders,  domestic  and  foreign,  so  &r  as 
the  amount  assessed  is  concerned,  so  that  the  relations  o7  the  parties 
to  this  bill  date  from  the  day  of  the  juc^ment ;  that  is,  November  3, 
1897.   This  cannot,  for  present  purposes,  be  questioned,  because  oth- 
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crwise,  in  view  of  the  fact  that  the  corporation  never  wai  dissolved, 
and  is  not  made  a  party  (Cattle  Co.  v.  Frank,  148  U.  S.  603,  13  Sup. 
Ct.  691, 37  L.  Ed.  577),  the  absence  of  any  qualification  by  the  supreme 
court  would  compel  a  dismissal.  Consequently  the  well-known  rule 
applies  that  the  right  of  proceeding  against  the  respondent  accrued  on 
November  3,  1897,  and  that  all  computations  under  any  statute  of  lim- 
itations or  otherwise  must  be  made  from  that  date.  McDonald  v. 
Thompson,  184  U.  S.  71, 32  Sup,  Ct.  297, 46  L.  £d.  — . 

The  stockholder  out  of  whose  holdings  this  bill  arose  was  the  owner 
of  22  shares  of  the  stock  of  the  corporation  in  question,  of  the  par 
of  $2,200.  She  deceased  on  March  14,  1895,  at  Portland,  in  the  coun- 
ty of  Cumberland  and  state  of  Maine,  where  she  was  resident  at  that 
time,  leaving  a  will  which  was  duly  probated  in  that  county.  Hon. 
Joseph  A.  Locke  duly  qualified  as  executor  thereof  on  April  16,  1895, 
and  promptly  gave  proper  notice  of  his  appointment.  He  finally  set- 
tled the  estate  in  August,  was  discharged  as  executor  be- 
fore the  present  bill  was  filed.  At  the  time  of  the  filing  of  the  bill 
no  legal  representative  of  the  estate  existed*  and  there  were  no  assets 
aside  from  those  in  the  hands  of  the  legatees. 

It  is  not  necessary  to  detail  the  laws  of  Maine  with  reference  to  the 
period  of  limitation  for  proceedings  E^inst  the  estates  of  deceased 
persons,  or  the  steps  necessary  to  be  taken  within  that  period  by  those 
holding  claims  which  have  not  matured,  in  order  that  rights  may  be 
preserved  against  the  executor  or  administrator.  It  is  plain  that  in 
this  case  no  rights  contuiue  against  any  official  rei»resentative  of  the 
estate,  and  that  none  were  preserved ;  this  coming,  presumably,  from 
the  &ct  that  there  was  no  person  in  existence  until  the  judgment  in 
Minnesota  of  November  3,  1897,  which  was  after  the  estate  was  closed 
and  the  executor  discharged,  who  would  take  any.  proceedings  in  that 
direction.  Consequently  there  is  no  remedy  at  law  against  Uie  estate 
in  the  local  tribunals,  and  therefore  there  can  be  none  in  the  federal 
courts, — a  proposition  which  it  is  not  necessary  to  elaborate.  Morgan 
v.  Hamlet,  113  U.  S.  449,  5  Sup.  Ct.  583.  28  L.  Ed.  1043.  This  does 
not,  however,  bar  a  remedy  in  eqiuty  accorduig  to  the  fundamental 
principles  applicable  to  chancery  courts. 

The  estate  was  distributed  to  two  legatees, — the  respondent,  who 
received  $4,174.90,  and  Thomas  Fairbrother,  a  resident  of  Vermont, 
and  therefore  not  made  a  party.  The  distribution  was  made  in  July, 
1897.  The  amount  received  by  Fairbrother  is  not  disclosed.  Wheth- 
er the  inability  to  make  Fairbrother  a  party  would  affect  the  jurisdic- 
tion, or  whether  the  entire  claim  of  the  complainant  could  be  liquidated 
from  the  amount  received  by  the  respondent,  or  only  proportionately, 
we  will  not  have  occasion  to  consider. 

This  bill  was  not  filed  until  June  27,  1-900.  which  was  about  two 
years  and  ten  months  after  the  distribution  to  the  legatees.  It  alleges 
that  at  the  time  of  the  decease  of  Mary  A.  Ripley,  and  ever  since,  the 
complainant  was  a  nonresident  of  Maine,  and  had  neither  knowledge 
nor  notice  of  her  death,  or  of  the  pendency  of  administrative  proceed- 
ings until  after  their  close,  nor  until  shortly  before  this  suit  was  com- 
menced. No  demand  was  made  on  the  respondent  for  payment  witliin 
one  year  after  the  complainant  was  appointed  receiver;  that  is  to  say. 
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within  one  year  after  November  3, 1897,  when  the  claim  in  suit  ripened, 
as  we  have  seen.  In  pursuance  of  these  allegations,  it  is  agreed  that 
the  general  solicitor  of  the  complainant,  which  solicitor  resided  in 
Minnesota,  on  July  12,  1899,  first  sent  to  a  solicitor  within  this  state, 
whom  the  complainant  had  already  employed,  the  claim  now  in  suit, 
with  other  claims  against  other  stockholders,  in  a  letter  which  was 
received  by  the  Maine  solicitor  on  July  15th;  that  on  July  22d  the 
Maine  solicitor  wrote  the  general  solicitor,  informing  him  of  the  death 
of  Mary  A.  Ripley,  and  that  her  estate  had  been  settled;  and  that 
this  was  the  "first  information,  knowledge,  or  notice"  which  the  com- 
plainant or  his  general  solicitor  received  of  either  of  these  facts.  How 
long  the  solicitor  in  Maine  had  been  employed  does  not  appear,  nor 
the  extent  and  nature  of  his  employment,  nor  in  what  part  of  the  state 
he  resided. 

Under  these  circumstances,  there  can  be  no  question  that,  aside 
from  whatever  provisions  exist  in  the  statutes  of  Maine,  and  aside 
from  the  questions  of  jurisdiction  and  apportionment  to  which  >we 
have  referred,  the  complainant  had  a  remedy  in  equity  in  this  court 
against  legatees  when  his  bill  was  filed.  This  is  such  a  well-settled 
principle  that  it  needs  no  citation  of  authorities  to  support  it.  It  is, 
however,  put  in  a  very  positive  manner  in  Borer  v.  Chapman,  119 
U.  S.  587,  599,  600,  603,  7  Sup.  a.  342.  30  L.  Ed.  532,  where  even 
assets  distributed  to  legatees  under  an  ancillary  executorship  are 
declared  to  be  impressed  ordinarily  with  a  trust  in  behalf  of  cred- 
itors, even  within  the  country  of  domicile,  under  circumstances 
where  a  creditor  has  had  no  method  or  opportunity  of  pursuine  his 
claim  through  the  ordinary  channels.  Mr.  Justice  Nelson,  in  vVil- 
liams  V.  Gibbes,  17  How.  239,  254,  15  L.  Ed.  135,  pointed  out  that 
this  was  inherent  in  the  broad  rule  applicable  to  every  case  where 
there  is  a  common  fund,  in  the  distribution  of  which  severd  par- 
ties are  interested. 

Neither  is  there  any  difficulty,  so  far  as  the  present  bill  is  con- 
cerned, arising  from  the  fact  that  the  administration  of  the  estate 
was  through  the  probate  courts  of  Maine.  It  can  hardly  be  said 
that  it  is  not  within  the  power  of  congress  to  devolve  on  the  federal 
courts  some  jurisdiction  even  with  reference  to  the  probate  of  wills, 
because  it  would  not  now  be  maintained  that  any  expression  in  section 
2  of  article  3  of  the  constitution,  defining  the  judicial  power  of  the 
United  States,  is  to  be  construed  in  that  narrow  way.  Ellis  v. 
Davis,  109  U.  S.  485,  497,  3  Sup.  Ct.  327,  27  L.  Ed.  1006;  La  Abra 
Silver  Min.  Co.  v.  U.  S.,  175  U.  S.  423,  455,  20  Sup.  Ct.  168,  44  L. 
Ed.  223 ;  King  v.  Asylum,  12  C.  C.  A.  145,  64  Fed.  331,  335,  et  seq. 
Nevertheless,  either  because  the  matter  of  probate  01  wills  belong 
to  the  administrative  side  of  the  jurisdiction  of  special  tribunals  iiaa 
to  the  doctrine  of  parens  patrix  (Fontun  v.  Ravenel,  17  How.  369, 
384,  15  L.  Ed.  80;  King  v.  Asylum,  12  C.  C.  A.  145,  64  Fed.  331, 
349),  or  because  congress  has  not  seen  fit  to  confer  on  the  arcnit 
courts  any  powers  in  reference  thereto,  it  has  been  held,  ever  since 
the  case  of  Kosciusko's  will,  that  the  circuit  court  has  no  jurisdic- 
tion to  grant  or  refuse  probates.  It  has  been  also  held,  ever  since 
Tarver  v.  Tarver,  9  Pet.  174,  9  L,.  Ed.  91,  that  the  circuit  courts 
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have  ordinarily  no  power  to  declare  probate  proceedings  void.  This 
has  not  been  based  on  any  rule  peculiar  to  the  federal  courts,  but 
on  the  general  proposition  that  courts  of  equity,  whether  in  Eng- 
land or  in  this  country,  have  ordinarily  no  jurisdiction  of  that  char- 
acter. In  re  Broderick's  Will,  21  Wall.  503,  22  L.  Ed.  599.  Con- 
sequently there  are  some  exceptions  to  the  rule.  In  re  Broderick's 
Will,  21  Wall.  5x7, 22  L.  Ed.  5S»  et  seq. ;  Ellis  v.  Davis,  109  U.  S.  485, 
496»  .503»  3  Sup.  Ct.  327,  37  L.  Ed.  1006. 

It  is  also  well  settled  that  the  circuit  court  cannot  interfere  with 
the  ordinary  course  of  the  administration  of  an  estate  of  a  deceased 
person,  over  which  administration  the  local  courts  have  already  as- 
sumed jurisdiction.  This  might  be  put  on  the  ground  that  the  ma- 
chinery for  exercising  a  jurisdiction  of  that  character  has  never  been 
given  any  of  the  federal  courts;  but  it  is  usually  rested  on  the 
general  rule  which  bars  those  courts  from  interfering  with  the  res 
of  which  the  state  courts  have  taken  control,  and  vice  versa,  within 
Sliields  v.  Coleman,  157  U.  S.  168,  15  Sup.  Ct.  570,  30  L.  Ed.  660, 
and  Farmers'  Loan  &  Trust  Co.  v.  Lake  St.  El.  R.  Co.,  177  U.  S. 
51,  20  Sup.  Ct.  564,  44  L.  Ed.  667,  and  other  well-known  cases  of 
that  character.  Byers  v.  McAuley,  149  U.  S.  608,  13  Sup.  Ct.  906, 
37  L.  Ed.  867.  It  is  also  clear  that,  wherever  the  probate  court 
has  done  any  act  in  the  ordinary  course  of  the  administration  of  an 
estate,  or  with  reference  to  any  matter  within  its  jurisdiction,  the 
fcder^  courts  are  barred  on  the  usual  rule  of  res  adjudicata.  Sim- 
mons V.  Saul,  138  U.  S.  439,  458,  II  Sup.  Ct.  369,  34  L.  Ed.  1054; 
Sherman  v.  Association  (decided  by  the  circuit  court  of  appeals  for 
this  drcuit  January  24,  1902)  113  Fed.  609.  Where,  however,  the 
admiilistration  has  been  completed,  so  far  as  any  particular  branch 
of  it  is  concerned,  and  the  property  has  passed  out  of  the  control 
of  the  probate  court,  and  beyond  its  jurisdiction,  the  federal  courts 
are  free  to  avail  themselves  of  all  the  ordinary  proceedings  in  law 
and  in  equity  with  reference  thereto,  as  was  fully  demonstrated  in 
the  case  which  we  have  just  cited  (Borer  v.  Chapman,  119  U.  S. 
587,  7  Sup.  Ct.  342,  30  L.  Ed.  532).  There  it  was  said  (at  page 
601,  119  U.  S.,  and  page  349,  7  Sup.  Ct.,  30  L.  Ed.  532)  that  the 
powers  which  this  court  is  asked  to  exercise  in  the  case  at  bar  are 
"a  part  of  the  ancient  and  original  jurisdiction  of  the  courts  of 
equity,"  which  is  vested  "by  the  constitution  of  the  United  States, 
and  the  laws  of  congress  in  pursuance  thereof,  in  the  federal  courts," 
and  which  is  "independent  of  that  conferred  by  the  states  upon 
their  own  courts,  and  cannot  be  affected  by  any  legislation  except 
that  of  the  United  States."  The  rule  is  stated  broadly  in  Byers 
T.  McAuley,  149  U.  S.  608,  620,  13  Sup.  Ct.  906,  37  L.  Ed.  867. 
Therefore  there  is  no  difficulty  in  taking  jurisdiction  of  the  case  at 
bar,  unless  on  account  of  some  peculiarity  which  we  have  yet  to 
consider. 

The  complainant  has  a  serious  difficulty  to  meet  in  the  defense 

of  limitation.  We  have  already  said  that  the  basis  of  this  bill  is  not 
an  equitable  right,  but  merely  the  seeking  of  a  remedy  in  equity 
to  enforce  a  right  at  common  law.  In  construing  rule  90  of  rules 
of  practice  in  equity,  the  supreme  court  has  referred  us  to  the  prac- 
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tice  as  it  existed  in  England  when  that  rule  was  adopted.  Thomson 
V.  Wooster,  114  U.  S.  104,  112,  note,  5  Sup.  Ct.  788,  29  L.  Ed.  105. 
Volume  2  of  the  edition  of  Daniell's  Chancery  Practice  there  re- 
ferred to  was  pubHshed  in  1840.  Its  notes  were  written  by  the 
author,  and  are  therefore  of  the  saine  force  as  the  text.  There  it 
is  said  that  courts  of  emiity  have  held  themselves  bound  by  the 
statute  of  limitations  of  James  I.  in  respect  of  all  legal  titles  and 
demands.  This  rule  is  expressly  so  restated  in  Metropolitan  Nat. 
Bank  v.  St.  Louis  Dispatch  Co..  149  U.  S.  436,  448,  13  Sup.  Ct. 
944,  37  L.  Ed.  7p9,  as  follows:  "Courts  of  equity,  in  casn  of  con- 
current jurisdiction,  consider  themselves  bound  by  the  statutes  of 
limitation  which  govern  actions  at  law."  This  is  restated  as  late 
as  Willard  v.  Wood,  164  U.  S.  502,  520,  17  Sup.  Ct.  176,  41  L.  Ed. 
531,  and  Baker  t.  Cummings,  169  U.  S.  1S9,  206,  18  Sup.  Ct.  367, 
42  L.  Ed.  711. 

At  the  time  the  judgment  of  November  3,  1897,  was  entered,  the 
complainant  had  a  perfect  remedy  under  chapter  87  of  the  Revised 
Statutes  of  Maine  (section  x6),  A  previous  section  provides  that, 
when  an  action  on  a  covenant  or  contract  does  not  accrue  within 
the  period  limited  by  statute  for  bringing  suits  against  the  executor 
or  administrator,  the  claimant  may  file  his  demand  in  the  probate 
office,  and  thus,  unless  a  bond  is  given,  secure  the  retention  of  a 
part  of  the  estate  to  meet  his  claim  when  it  comes  due,  with  some 
other  incidental  provisions  to  which  we  need  not  refer.  Section  16 
reads  as  follows : 

"Wboa  such  claim. has  not  been  filed  In  the  probate  office  within  said  two 
years,  the  claimant  may  haVe  remedy  against  the  heirs  or  derisees  of  the 
estate  within  one  year  after  It  becomes  due,  and  act  against  the  encntor  or 
administrator." 

The  fiability  in  this  case  is  contractual,  as  has  been  stated  by  the 
supreme  court  several  times,  but  the  right  of  action  did  not  accrue 
till  the  period  provided  by  statute  for  suing  the  executor  had  ex- 
pired. Therefore  the  subject-matter  of  this  proceeding  falls  within 
all  branches  of  the  provisions  of  the  Maine  statute  referred  to.  Un- 
der the  circumstances,  there  was  plainly,  for  the  full  period  of  a 
year  after  the  judgment  of  November  3,  1897,  a  complete  statutory 
remedy,  and  also,  as  we  have  shown,  a  concurrent  remedy  in  equity 
in  this  court.  Borer  v.  Chapman,  119  U.  S.  587,  600,  7  Sup.  Ct. 
342,  30  L.  Ed.  532,  is  directly  to  the  point  that  the  statute  cited 
could  not  contravene  the  broader  right  of  the  creditor  to  proceed 
in  equity  in  the  federal  courts. 

It  may  be  observed  that  proceedings  under  this  legislation,  which 
originated  in  provincial  times,  have  in  Maine  always  been  by  common- 
law  actions ;  yet  the  frame  of  the  statute  is  broad  enough  to  permit 
a  remedy  in  equity  where  drctmistances  require  it.  Imerefore  the 
statute  may  well  be  held  to  insure  relief  in  equity  or  at  law,  as  the  case 
may  be,  but,  whether  under  one  procedure  or  the  other,  always  subject 
to  the  limitation  of  one  year.  The  federal  courts  certainly  can  afford 
the  common-law  relief  under  the  statute,  as  well  as  the  equitable  relief 
originally  vesting  in  them.  In  any  view,  we  thus  have  concurrent 
remedies,  both  based  on  contract,  arising  from  the  acquirement  by  the 
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testatrix  of  her  shares  of  stock,  and  from  the  ripening  by  the  entry 
of  the  judgment  of  November  3.  1897,  into  a  complete  statutory  and 
contractual  obligation^  ordinarily  enforceable  in  the  common-law 
courts,  and  always  so  when,  as  in  the  case  at  bar,  it  extends  to  the  full 
par  value  of  the  shares.  Kennedy  v.  Gibson.  8  Wall.  498.  505,  19  L. 
Ed.  476.  and  subsequent  decisions  to  the  same  effect. 

The  general  rule  that  under  such  circumstances  chancery  is  bound 
by  the  statutes  of  limitations  was  precisely  determined  in  McDonald 

v.  Thompson.  184  U.  S.  71.  22  Sup.  Ct.  297,  46  L.  Ed.  ,  already 

referred  to.  That  was  a  suit  in  equity  brought  by  the  receiver  of  an 
insolvent  national  bank  to  enforce  the  double  liability  of  a  stockholder 
therein.  So  far  as  the  liability  is  concerned,  it  is  precisely  the  same 
as  that  at  bar;  arising  under  the  application  of  exactly  the  same 
principles  of  law.  The  court  laid  aside  the  question  whether  the  com- 
plainant should  not  have  sued  at  law,  and,  assuming  that  he  rightly 
proceeded  in  equity,  held  him  absolutely  bound  by  the  statute  of  limita- 
tions of  the  state  forming  the  district  where  the  suit  was  brought, 
applicable  to  common-law  proceedings  with  reference  to  actions  on 
contracts  and  statutory  liabilities.  The  court,  as  we  have  said,  applied 
the  rule  that  the  cause  of  action  accrued  when  the  assessment  was 
made, — in  this  casC;  November  3,  1897, — and  added  that  at  that  time 
the  statute  of  limitations  began  to  run.  The  court  assumed  unhesi- 
tatingly that  although  the  proceeding  was  in  equity,  inasmuch  as  it  was 
based  on  a  common-la^"  right,  the  statute  of  limitation^  was  to  be 
implicitly  obeyed.  The  whole  reasoning  of  the  court  assumed  this 
to  be  an  undoubted  propositior,  so  that  the  discussion  in  the  opinion 
related  only  to  the  question  which  particular  provision  of  the  statute 
reached  the  C9.se.  Therefore,  as  we  have  said,  the  circumstances  make 
McDonald  v.  Thompson  conclusive  on  the  case  at  bar,  so  far  as  the 
general  propositions  as  to  the  effect  of  statutes  of  limitations  are  con- 
cerned. 

In  reply,  the  complainant  urges  his  nonresidence  and  the  lack  of 
notice  which  we  have  stated;  but,  as  against  statutes  of  limitations, 
mere  nonresidence,  unless  "beyond  the  seas,"  or  out  of  the  United 
States,  is  ordinarily  disregarded.  Undoubtedly  equity  sometimes  ex- 
cuses the  bar  of  statutes  of  limitations  when  -the  law  would  not,  al- 
though, with  reference  to  the  administration  of  estates,  such  an  excuse 
was  refused,  even  in  equity,  in  Morgan  v.  Hamlet,  113  U.  S.  449,  5 
Sup.  Ct.  583,  28  L.  Ed.  1043,  already  cited.  However  this  may  be, 
no  case  is  shown  us  where  such  an  excuse  arises  from  mere  nonresi- 
dence. though  accompanied  with  lack  of  knowledge,  with  reference  to 
a  fact  so  easily  ascertained  as  the  decease  of  one  whose  will  is  pub- 
licly exposed  in  a  probate  court.  For  a  complainant  to  avail  himself 
of  this  rule  of  equity,  he  must  set  out  all  the  facts,  so  that  the  court 
may  clearly  see  that  he  has  exercised  due  diligence.  Hardt  v.  Heid- 
weyer,  152  U.  S.  547,  558,  559,  14  Sup.  Ct.  671,  38  L.  Ed.  548. 
Among  other  things,  in  the  present  case,  the  complainant  should  have 
negatived  any  presumption  arising  from  the  fact  that  he  had  under 
employment,  though  for  a  time  not  stated,  a  local  solicitor,  and  have 
shown  that  he  made  prompt  inquiries,  and  that  by  some  strange  coin- 
cidences he  failed  to  learn  of  the  death  of  the  shareholder.   The  pre- 
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sumption  that  if  he  had  made  early  inquiries  he  would  have  learned  tlic 
facts  in  season  to  have  proceeded  against  legatees  within  the  year 
provided  by  statute  is  so  strong  as  to  require  clear  proof  to  overcome 
it.  Indeed,  we  are  bound  by  the  practical  rule  applicable  hereto  laid 
down  in  Re  Broderick's  Will.  21  Wall.  503,  519,  22  L.  Ed.  599,  already 
referred  to.  There  it  was  claimed  that  the  bar  of  the  statute  with 
reference  to  the  alleged  forgery  of  the  will  in  question  was  met  because 
the  complainant  resided  in  a  secluded  part  of  the  United  States,  and 
was  ignorant,  not  only  of  the  fraud,  but  even  of  Broderick's  death. 
Although  that  was  a  case  of  fraud,  as  to  which  courts  are  most  liberal 
with  reference  to  allowing  exceptions  to  any  bar  arising  from  the  lapse 
of  time,  yet  the  excuse  offered  was  not  accepted.  The  opinion  ren- 
dered in  behalf  of  the  court  says  that  the  delay  was  due  only  to 
ignorance  of  Broderick's  death,  and  of  the  open  and  public  facts  of 
the  case,  and  that  the  plea  is  that  the  complainants  "lived  in  a  remote 
and  secluded  region,  far  from  means  of  information.*'   It  adds: 

"Parties  cannot  tbus.  by  their  BeclusIoD  from  the  means  of  Information, 
claim  an  exemption  from  the  laws  that  control  human  afTnirs,  and  Get  np  a 
right  to  open  up  all  the  transactions  of  the  past  The  world  must  move  on. 
and  those  who  claim  an  Interest  in  persons  or  tbln]^  mast  be  charged  with 
a  knowledge  of  their  status  and  conditlona,  and  of  the  vlclssitades  to  which 
they  are  subject" 

The  court  then  adds  that  this  is  the  foundation  of  all  judicial  pro- 
ceedings in  rem ;  but  this  was  not  particularly  applicable  to  that  case, 
as  distinguished  from  the  case  at  bar,  and  it  could  not  limit  the  prin- 
ciples involved  in  the  citations  which  we  have  made  from  the  opinion, 
nor  can  it  be  accepted  as  intended  to  do  so.  As  we  have  already 
said,  independently  of  the  case  of  In  re  Broderick's  Will,  and  on  tlie 
general  principles  which  we  have  stated,  everywhere  applicable  to  ques- 
tions of  limitations  and  laches,  the  mere  nonresidence  in  Minnesota, 
under  the  circumstances  of  this  case,  does  not  establish  an  exception 
to  the  general  rul«. 

The  complainant  also  says  that  the  Maine  statute  which  we  have 
cited  affords  no  sufficient  analogy  with  reference  to  the  matter  of  lim- 
itations, because  it  is  restricted  to  remedies  against  "heirs  and  dev- 
isees," and  that  therefore  its  remedy  is  not  concurrent  with  that  based 
on  the  broad  rules  of  equity.  It  is  to  be  regretted  that  as  this  prop- 
osition involves  the  construction  of  a-statute  which  has  existed,  in  one 
form  and  another,  for  over  a  century,  and  has  passed  through  several 
phases,  it  is  merely  insisted  on  in  such  manner  that  we  must  notice 
it,  without  our  being  afforded  the  aid  of  the  bistory  of  the  legislation, 
or  of  the  (kcisions  of  the  courts  in  Massachusetts  and  Maine  in  rti- 
erence  thereto.  Originally  the  Massachusetts  statute  used,  instead  ci 
the  words  "heirs  and  devisees,'"  the  words  "those  who  inherit  the  es- 
tate of  such  person,  or  devisees  thereof."  It  came  into  Maine  in  that 
form,  haws  Me.  1821,  c.  52,  §  28.  As  there  found,  the  context 
shows  that  it  was  not  intended  to  be  limited  to  those  who,  in  a  tech- 
nical sense,  are  "Heirs  and  devisees,"  because  the  proviso  which  forms 
a  part  of  the  same  section  concerns  legacies  and  bequests.  The  form 
of  expression  fdund  in  the  act  of  1821  continued  through  the  Revised 
Statutes  of  1840,  and  the  present  condensed  form  of  expression,  "heirs 
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or  devisees/'  first  occurs  in  the  Revised  Statutes  of  1871.  The  pro- 
visions of  the  statute  covering  tliis  topic  were  codified  anew  in  1872. 
Chapter  85.  This  statute  needs  no  particular  observation.  In  Mas- 
sachusetts the  legislation  has  been  amended  so  as  to  expressly  include 
legatees  and  next  of  kin. 

The  construction  wnich  the  complainant  puts  cm  this  provision  of 
law  would  result  in  throwing  its  entire  burden  on  those  who  take 
the  real  estate,  either  by  will  or  inheritance,  leaving  those  who 
take  personalty,  whether  by  will  or  on  distribution,  exempt.  At 
the  common  law,  by  virtue  of  which  realty  bore  no  burden  of  debts 
unless  expressly  charged,  this  conclusion  would  be  absurd.  Tt  is 
none  the  less  so  under  the 'systems  so  long  established  in  Maine 
and  Massachusetts,  by  virtue  of  which,  with  reference  to  intestate 
estates,  liabilities  are  charged  on  the  personal  property  before  the 
realty  can  be  reached,  and  where,  even  in  case  of  testacy,  the  en- 
tire estate,  both  realty  and  personalty,  if  all  covered  by  specific  g^fts, 
contributes  proportionately.  It  is  not  to  be  forgotten  that  the  popu- 
lar confusicm  between  "devisees"  and  "legatees '  has  crept  into  the 
law  books,  and  that  many  authorities  have  recognized  the  fact  that 
they  are  sometimes  used  in  legal  instruments  interchangeably. 
Stroud,  Jud.  Diet.,  and  Bouv.  Law  Diet.,  "Devise.**  Even  in  Baker 
V.  Bean,  74  Me.  17,  20,  the  court,  in  discussing  the  liability  under 
this  very  statute,  uses  the  phrase  "bequeathing  his  property"  to  the 
person  who  was  claimed  to  be  liable,  although  the  word  "bequeath" 
is  as  remote  from  the  word  "devisee"  as  is  the  word  "legatee." 

But  the  construction  of  the  precise  section  of  chapter  87  of  the 
Revised  Statutes  of  Maine  imder  consideration  is  easily  determined 
by  the  context.  Sections  14  and  15,  to  which  we  have  already  re- 
ferred, provide  that,  if  the  demand  is  seasonably  filed  in  the  probate 
office,  sufficient  assets  must  be  retained  by  the  executor  or  adminis- 
trator to  meet  it,  unless  a  bond  is  given  to  pay  whatever  may  be 
found  due.  Section  15  provides  that,  "when  a  bond  is  given,  assets 
shall  not  be  reserved,  but  the  estate  is  liable  in  the  luinds  of  the 
heirs  or  devisees,  or  those  claiming  under  them,  and  an  action  may 
be  brought  on  such  bond."  Then  follows  section  16.  There  can 
be  no  question  that  all  these  sections  go  pari  passu,  and  are  to  be 
co|nstrued  on  parallel  lines.  It  is  clearly  the  intention  that  the  "as- 
sets" in  the  hands  of  the  executor  or  administrator  shall  always 
remain  liable,  wherever  they  may  be  found.  Primarily  these  "assets" 
are  personal  property,  although  under  certain  proceedings,  the  per- 
sonal property  beine  exhausted,  the  real  estate  may,  by  leave  of 
the  probate  court,  be  converted  into  "assets"  for  the  payment  of 
debts.  It  is  unreasonable  to  ask  the  courts  to  hold  that  what  is 
primarily  liable  in  the  hands  of  the  executor  or  administrator  for 
debts  is,  by  a  continuous  line  of  statutory  provisions,  all  relating 
to  the  same  topic,  and  intended  to  work  out  the  same  subject-matter, 
absolutely  relieved  when  it  comes  into  the  hands  of  the  next  of  kin 
or  legatees.  It  is  impossible,  on  any  just  rule  of  construction,  to 
^ve  effect  to  this  proposition  of  the  complainant,  and  be  does  not 
support  it  by  the  citation  of  any  judicial  authority  indicating  that 
we  should.   Our  own  search  has  uso  disclosed  none. 
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As  we  wish  to  dispose  of  tlae  entire  topic  on  broad  principles, 
and  by  a  thorough  application  of  them,  we  call  attention  to  one 
fact  in  this  connection  which  has  not  been  brought  before  the  court 
by  the  conmlainant.  Although,  under  the  rule  of  Borer  t.  Chap- 
man, 119  U.  S.  587,  7  Sup.  Ct.  342,  30  L.  Ed.  532,  which  we  have 
already  explained,  assets  coming  into  this  jurisdiction  from  an  an- 
cillary administration  can  be  reached  through  the  equity  side  of  the 
circuit  court,  yet,  under  the  decisions  in  Massachusetts,  they  ap- 
parently cannot  be  reached  by  virtue  of  the  class  of  statutes  which 
we  have  been  discussing;  and  there  is  no  reason  to  doubt  that  the 
Maine  courts  would  implicity  follow  the  decisions  of  its  sister  state, 
where  this  legislation  had  its  origin.  This  is  a  more  serious  propo- 
sition with  reference  to  the  complainant's  claim  that  the  remedies 
are  not  parallel,  and  therefore  not  concurrent,  than  that  on  which 
he  rested,  and  which  we  have  discussed;  but  the  whole  topic  will 
be  disposed  of  when  we  come  to  state  the  law  of  Maine  with  refer- 
ence to  the  questi(Mi  of  public  policy,  underlying  the  statutory  limi- 
tation. 

The  complainant  makes  a  further  answer  to  the  claim  that  he  is 
barred  by  the  one-year  limitation  to  which  we  have  referred  by  the 
proposition  that  this  does  not  come  from  any  general  statute  de- 
claring a  general  policy,  but  is  simply  one  of  the  conditions  inherent 
in  the  special  remedy  given  by  the  Maine  legislation,  and  not  in- 
herent in  the  remedy  in  equity  which  this  court  can  offer.  The  de- 
cisions cited  by  the  complainant  do  not  assist  us  on  this  proposi- 
tion. They  involve  the  question  which  was  under  consideration  by 
the  circuit  court  of  appeals  for  the  Fu^t  drcuit  in  Railroad  v.  Hurd, 
47  C.  C.  A.  615,  108  Fed.  116,  where  not  a  new  remedy  was  given, 
but  a  new  right.  This  class  of  cases  is  illustrated  by  The  Harris- 
burg,  119  U.  S.  199,  214,  7  Sup.  Ct.  140,  30  L.  Ed.  358,  cited  by  the 
complainant.  It  is  more  specifically  illustrated  by  Theroux  v.  Rail- 
road Co.,  12  C.  C.  A.  52,  64  Fed.  84,  85,  also  cited  by  the  com- 
plainant, and  Railroad  v.  Kurd,  to  which  we  have  referred.  These 
cases  lay  down  the  rule  that  where  a  right  is  thus  originated  by  a 
statute  tile  period  of  limitation  imposed  as  a  condition  in  the  statute 
follows  the  right  wherever  it  is  enforced,  either  in  any  domestic  or 
forei^  tribunal.  It  is  well  known  that  such  is  not  the  law  where 
the  Imiitation  relates  only  to  the  remedy.  With  reference  to  the 
present  claim  against  a  legatee  there  was  undoubtedly  a  right  in 
equity  which  both  the  federal  courts  and  those  of  Maine  would 
recognize  anterior  to,  and  independent  of,  any  legislation.  The 
statute  cited  merely  gives  a  specific  remedy.  As,  therefore,  it  af- 
fords only  a  new  remedy,  and  not  a  new  right,  it  is  not  cognizable 
in  foreign  courts,  and  much  less  so  the  conditions  which  it  con- 
tains. Therefore  it  falls  within  the  principles  of  the  ordinary  stat- 
utes of  limitations,  and  we  are  compelled  to  look  deeper  into  the 
matter. 

In  doing  this  we  are  met  by  Hall  v.  Bumstead,  20  Pick.  2.  8. 
showing  that  the  limitations  in  this  class  of  statutes  are  based  so 
deeply  on  grounds  of  public  policy  that  even  the  disabilities  which 
are  allowed  as  exceptions  in  the  ordinary  statutes  of  limitations  are 
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not  allowed  here.  In  Fowler  v.  True,  76  Me.  43,  46,  we  are  told, 
by  citation  from  Massachusetts  decisions,  that  by  the  policy  of  the 
laws  of  Maine  "the  remedy  of  a  creditor  upon  the  heirs  or  devisees 
of  a  deceased  person  is  extremely  limited,"  and  that  "every  demand 
which  can  be  made  and  enforced  against  the  estate  of  a  deceased 
person  is  to  be  pursued  against  the  administrator,  where  it  can  be 
done."  It  adds: 

"TUB  object  Is  one  of  great  Importance,  by  securing  as  far 'as  'i>ractlcable 
an  early  and  final  settlement  of  estates,  so  that  the  residuum  may  be  dls* 
tributed  amons  those  «itltled,  free  uom  Incumbrances  and  cbarses  which 
wouM  lead  to  jnotracted  U^i^tlon.'* 

It  is  a  well-known  fact  that  the  policy  of  the  legislation  of  Maine 
and  of  Massachusetts  is,  as  thus  stated,  to  transfer  the  succession 
as  soon  as  it  can  reasonably  be  ascertained  to  whom  it  shall  come,  un- 
der such  circumstances  that  the  recipient  shall  not  be  harassed  in  ref- 
erence thereto,  nor  build  on  it  hopes  which  may  lon^  afterwards 
prove  to  have  been  without  foundation.  The  law  in  this  respect  in 
Massachusetts,  and  successively  in  Maine,  has  been  very  scrupulous. 
The  limitation  contained  in  the  extract  which  we  have  made  from 
the  Revised  Statutes  of  Maine  was  not  merely  an  arbitrary  con- 
dition imposed  in  granting  a  new  statute  right,  but  it  was  undoubt- 
edly framed  in  pursuance  of  a  general  purpose,  which  should  not 
be  disregarded,  either  by  the  courts  of  that  state,  or  by  federal 
tribunals  enforcing  the  law  within  the  territorial  limits  of  her  Juris- 
diction. 7f  a  rult  was  in  fact  given  in  Chewett  v.  Moran  (C.  C.) 
17  Fed.  820.  as  broadly  as  the  complainant  maintains,  it  was  neg- 
atived  by  the  supreme  court,  two  years  afterwards,  in  Morgan  v. 
Hamlet,  113  U.  S.  449,  5  Sup.  Ct.  583,  28  L.  Ed.  1043.  Indeed, 
the  carrying  of  Morgap  v.  Hamlet  to  its  legitimate  conclusion  would 
seem  to  br  decisive  of  the  pending  case  in  favor  of  the  respondent, 
in  any  vicv  of  it.  That  the  federal  courts,  even  when  proceeding 
in  equity,  will  insist  with  rigor  on  a  reasonable  compliance  with 
loca'  policy  a^  to  the  administration  and  distribution  of  estates,  and 
will  decline  to  interfere  by  giving  relief  beyond  the  statutory  limi- 
tations, except  under  very  special  circumstances,  is  strictly  insisted 
on  in  Board  of  Public  Works  v.  Columbia  Colle^^,  17  Wall.  521. 
530,  21  L.  Ed.  687. 

We  are  therefore  compelled  to  hold  that  the  claim  is  barred,  by 
analogy,  by  the  one-year  limitation  contained  in  Rev.  St.  Me.  c. 
87.  §  16. 

Let  there  be  a  decree  dismissing  the  bill,  with  costs  for  the  re- 


spondent. 
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UNITED  STATES  T.  BTTEUBB. 


■  (Circuit  Oourt.  D.  Haln&   March  2G.  1902;| 


No.  lis. 


1.  IThitbd  Statr*— Liabilitt  qp  OFPrcER  ron  Funds  Stoleit— LmninT. 

The  rule  applied  that  In  an  action  by  the  United  States  against  a  dli- 
burslnff  officer  to  recover  public  funds  which  were  abstracted  from  de- 
fendant's possession  without  his  knowledge,  and  from  vhlch  be  received 
no  benefit  where  no  demand  la  proved.  Interest  Is  not  recoTerabte  prior 
to  tbc  date  of  the  writ. 

5.  Samb— Burden  or  Proov. 

Where  the  accouuta  of  a  disbursing  officer  of  the  army,  which  were 
duly  audited  and  allowed,  were  restated  by  the  treasury  departmait 
nearly  10  years  later,  and  a  claim  made  against  the  officer  for  a  sum 
shown  to  be  due  from  blm  by  the  restatement,  the  burden  rests  upoo 
the  United  States  to  falsify  the  acoonnta  prevlonaly  allowed  by  dear 
and  satisfactory  proof. 

Ik  SAVB— AOTIOK  AGAIHST  DISBURSING  OFVICBB— SUFFTCIBHOT  OV  FBOOr. 

Defendant  was  acting  paymaster  in  the  army  at  the  Rock  Island 
arsenal.  The  pay  rolls  were  made  up  by  a  clerk  appointed  1^  the 
commanding  officer,  and.  after  being  approved  by  such  officer,  were  de> 
Uvered  to  defendant  for  payment  His  accounts  for  disbursemesta 
on  account  of  such  payments  were  allowed  by  the  department,  hot 
It  was  subsequently  discovered  that  the  clerk,  lu  making  up  the  par- 
rolls,  had  entered  after  the  names  of  certain  workmen,  as  due  them  for 
wages,  largw  sums  than  were  actually  due,  and  by  some  means  had 
secured  for  himself  the  excess  payments.  After  such  discovery,  and 
the  trial  and  conviction  of  the  clerk,  defendant's  accounts  were,  after  10 
years*  delay,  restated,  and  suit  was  brought  agolnst  him  to  reeoror  the 
amount  of  the  alleged  shortage  thereby  shown.  He  was  ignorant  of  the 
frauds,  and  received  no  benefit  from  the  same.  The  evidence  did  not 
show  with  any  certainty  whether  the  clerk  atratiacted  the  money  from 
the  pay  envelopes  before  It  had  been  disbursed  'by  defendant,  or  secured 
It  after  Its  disbursement  in  accordance  with  the  pay  rolls  as  approved, 
tiirongh  collusion  with  the  workmen  or  otherwise.  Htld,  that  the  case 
was  Insnfflcleat  to  charge  defendant  with  liability. 

At  Law.   Action  to  charge  defendant  with  liability  as  a  disbursmf 

officer  of  the  army. 

^  Isaac  W.  Dyer,  U.  S.  Atty. 
Richard  Webb,  for  defendant. 

PUTNAM,  Circuit  Judge.    In  this  case  the  writ  bears  date  March 

6,  1899,  and  the  declaration  contains  two  counts, — the  first  one  for 
$524.40,  money  had  and  received  to  the  plaintiffs'  tise ;  and  the  second 
one  for  interest  on  the  same. 

Inasmuch  as  the  suit  is  to  recover  public  {unds»  which  it  is  claimed 
were  abstracted  from  the  possession  of  the  defendant  as  a  disburung 
ofBcer  without  his  knowledge,  and  while  he  was  innocent  in  reference 
thereto,  and,  as  the  defendant  had  no  use  thereof,  and  no  demand  is 
proven,  the  interest  charged  in  the  declaration  cannot  be  recovered. 
This  has  been  so  held,  not  only  in  behalf  of  sureties,  but  in  the  opinion 
of  Mr.  Justice  Miller  in  U.  S.  v.  Denvir,  106  U.  S.  538,  i  Sup.  Ct.  481, 
27  L.  Ed.  264,  it  was  stated  to  apply  in  behalf  of  the  officer  himself. 
Moreover,  while  ordinarily  laches  does  not  apply  as  against  the  United 
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States,  it  does  apply  against  them  so  far  as  interest  is  concerned. 
U.  S.  V.  Sanborn,  135  U.  S.  271,  281,  10  Sup.  Ct.  812,  34  L.  Ed.  112, 
There  is  enough  in  this  case  on  either  rule  thus  stated  by  the  supreme 
court  to  bar  the  United  States  from  recovering  any  interest  accruing 
prior  to  the  date  of  the  writ. 

The  defendant,  from  some  period  in  1883  to  some  period  in  1886, 
was  a  commissioned  officer  of  the  United  States  in  the  ordnance 
corps,  and  during  a  portion  or  the  whole  of  that  period  he  was  acting 
paymaster,  as  provided  in  section  1161  of  the  Revised  Statutes.  The 
transactions  involved  ended  in  1886,  and  at  some  time  previous  to  No- 
vember 25,  i88a  the  defendant's  accounts  as  such  paymaster  were 
duly  allowed.  This  so  stood  tmtll  they  were  restated  by  the  account- 
ing officers  of  the  treasury  under  date  of  November  22,  1898.  As 
originally  allowed,  they  showed  nothing  due  from  him  on  account  of 
the  present  claim,  but,  as  restated,  they  show  the  amount  covered  in 
the  first  count  of  the  declaration. 

This  restatement  is  found  at  length  in  the  record.  It  refers  to  cer- 
tain items  of  disbursement,  which  it  states  had  been  allowed  in  prior 
settlements,  and  which  it  states  had  been  charged  back  to  the  defend- 
ant in  a  settlement  No.  8,942,  of  November  2$,  1889.  That  settle- 
ment we  do  not  find  in  the  record.  Therefore  we  are  compelled  to  re- 
ject it  from  our  consideration,  and  the  dates  stand  as  fc^ows:  The 
defendant's  accounts  were  settled  and  allowed  by  the  proper  account- 
ing officers  of  the  treasury  some  time  prior  to  November  25,  1889, 
and  on  November  22,  1898,  they  were  restated,  and  a  balance  declared, 
corresponding  to  the  amount  demanded  in  the  first  count  of  the 
declaration. 

That  under  section  886  of  the  Revised  Statutes  a  disbursing  officer's 
accounts  may,  under  some  circumstances,  and  with  reference  to  certain 
matters,  be  restated  by  the  treasury,  and  that,  when  so  restated,  they 
may  be  used  to  make  a  prima  facie  case  against  him,  cannot  be  ques- 
tioned, in  view  of  Soule  v.  U.  S.,  100  U.  S.  8,  11,  25  L.  Ed.  536,  and 
Moses  v.  U.  S.,  166  U.  S.  571,  594,  599,  17  Sup.  Ct.  682,  41  L.  Ed. 
H19.  In  the  present  case  the  restatement  apparently  arises  largely, 
if  not  entirely,  out  of  alleged  forgeries  and  alterations  in  the  defend- 
ant's vouchers,  by  which  the  person  who  is  charged  with  making  the 
forgeries  and  alterations  was  enabled  to  cover  up  thefts  of  the  public 
moneys  in  the  hands  of  the  defendant.  Whether,  in  view  of  U.  S.  v. 
Jones,  8  Pet.  375,  8  L.  Ed.  979,  and  Bruce  v.  U.  S.,  17  How.  457,  15 
L.  Ed.  129,  such  alleged  forgeries  and  alterations  are  so  far  withm  the 
cognizance  of  the  officers  of  the  treasury  that  a  restatement  of  an  ac- 
count growing  out  of  the  same  is  effective,  or  whether  the  accounts 
were  restated  and  certified  in  accordance  with  the  statutes  and  the 
regulations  of  the  treasury,  and  how  far  such  restatements  are  affected 
by  the  act  of  July  31,  1894  (28  Stat.  162,  168),  we  are  not  called  on  to 
ccmsider,  because  we  are  not  called  on  to  ^Ive  statutory  effect  to  the  re- 
statement found  in  the  record.  The  United  States  rest  their  case  on 
the  claim  that  the  defendant  did  not  conform  to  the  army  rules  and 
regulations,  and  especially  to  those  concerning  the  ordnance  corps, 
by  virtue  of  which  neglect  he  hazarded  the  pubhc  moneys  in  question  ; 
and  also  on  their  offer  to  show  by  primary  proofs  that  the  sums  dis- 
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allowed  by  the  treasury  were  part  of  the  moneys  which  came  into  the 
hands  of  the  defendant,  and  were  never  disbursed  at  all. 

As  to  the  first  proposition  of  the  United  States,  the  rules  and  regula- 
tions referred  to  are,  in  some  respects,  too  obscure  to  justify  us  in 
holding  the  defendant  responsible  for  public  funds  by  reason  of  not 
complying  with  them.  The  various  steps  necessary  to  show  that  the 
loss  of  the  public  moneys  arose  through  their  violation  do  not  all 
clearly  appear.  What  is  more  important,  these  rules  and  regulations 
for  the  most  part,  if  not  entirely,  concern  the  personal  conduct  of  the 
ofHcer,  so  that  the  violation  of  them  subjects  him  to  proceedings  be- 
fore a  military  tribunal,  and  not  to  a  liability  to  be- charged  in  damages 
by  a  civil  tribunal;  and,  on  the  whole,  there  is  not  enough  here,  in 
connection  with  whatever  else  appears  in  the  case,  to  change  the 
burden  which  rests  on  the  United  States,  which  we  wilt  explain. 

The  defendant's  accounts  having  been  allowed,  they  stand  like  an 
account  stated,  and  the  burden  is  on  the  United  States  to  show  them 
erroneous.  This  burden,  under  the  circumstances  of  the  long  delay, 
before,  so  far  as  the  record  shows,  the  claim  was  made  on  the  defend- 
ant, necessarily,  to  such  an  extent,  obscures  the  facts,  and  adds  to  the 
difficulty  which  the  defendant  would  have  in  ascertaining  and  proving 
them,  that  this  burden  is  thereby  very  much  increased.  The  hardship 
growing  oirt  of  reopening  the  accounts  of  a  disbursing  officer  of  the 
army  ol  the  United  States,  where  the  facts  are  so  complicated  and 
doubtful  as  it  will  appear  they  are  at  bar,  is  especially  great  in  view 
of  the  fact  that  military  orders  issued  at  comparatively  short  intervals 
take  such  officers  from  point  to  point,  and  often  long  distances,  and 
thus  leave  them  where  it  is  impracticable  for  them  to  investigate,  or 
direct  an  investigation  of,  matters  which  can  be  supported  or  over- 
thrown only  by  proofs  derived  from  the  immediate  locality  of  the  trans- 
actions involved.  Therefore,  under  the  peculiar  circumstances  of  this 
case,  we  do  not  hesitate  to  say  that  the  burden  rests  on  the  United 
States  to  falsify  the  accounts  of  the  defendant,  which  they  once  al- 
lowed, by  clear  and  satisfactory  proofs.  In  view  of  this,  what  is  the 
record  which  we  have  before  us? 

It  consists  largely  of  an  agreed  statement,  which  is  substantially  as 
follows:  Tlie  defendant  was  on  duty  at  the  Rock  Island  arsenal, 
where  the  conunanding  officer  hired  the  workmen,  and,  among  the 
rest,  the  clerk,  one  Mr.  Warren,  who  is  charged  with  the  theft  or 
fraud  out  of  which  the  present  claim  arises.  This  clerk  made  up  the 
pay  rolls,  which  were  submitted  to  the  commanding  officer  for  his  ap- 
proval, and  which,  after  being  certified  by  him  as  correct,  were  deliv- 
ered to  the  defendant  with  a  written  order  for  their  payment.  While, 
on  the  one  hand,  there  can  be  no  question  that  the  defendant  falls 
within  the  great  class  of  United  States  disbursing  officers  who  are 
chargeable  with  public  funds  received  by  them,  except  as  against  the 
acts  of  God  or  of  the  public  enemy,  or  that,  also,  he  did  receive  the 
sums  covering  the  'amount  now  demanded  of  him,  yet,  on  the  other 
hand,  it  cannot  be  questioned  that,  under  the  law  and  the  regulations, 
it  was  his  duty  to  pay,  and  he  was  justified  in  paying,  and  entitled  to 
be  allowe'd  the  amounts  required  in  paying,  the  rolls  thus  certified  to 
him,  even  if  th^  had  been  fraudulently  drawn  up,  or  altered  or 
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falsified  in  any  manner  before  they  received  the  approval  of  the  com- 
manding officer.   The  agreed  case  then  proceeds  as  follows  : 

"It  tobseqvently  appeared  tbat  the  said  RIcbard  O.  Warren,  whose  duty 
tt  bad  been  to  mabe  up  these  pay  rolls  as  aforesaid,  had.  from  time  to  time, 
enured  after  the  names  of  certalD  workmen,  as  doe  them  for  vragsB.  larger 
sums  than  were  actually  dne,  and  then,  by  further  acts  of  dishonesty,  the 
Bald  Warren  had  arranged  to  secure  for  himself  the  excess  payments.  By 
means  of  these  frauds,  extending  over  a  long  period  of  time,  Uiere  was  Im- 
properly paid  out  upon  these  pay  rolls  the  sum  of  $924.40.  Upon  said  frnuds 
being  discorded,  said  Warren  was  Indicted,  tried,  convicted,  and  punished 
therefor.  The  said  defendant  was  at  all  ttanes  and  In  all  things  ignorant  of 
■aid  traods,  and  binocent  of  any  intention  or  desire  to  defraud  the  govern- 
ment or  any  of  Its  employfis,  and  from  said  frauds  be  derived  no  benefit, 
directly  or  Indirectly,  pecuniary  or  oUierwlse.** 

It  was  also  agreed  that  the  United  States  might,  as  a  part  of  their 
case,  introduce,  and  it  did  introduce,  the  reports  of  certain  ofhcers 
of  the  ordnance  corps,  who  made  certain  investigations  with  reference 
to  the  matters  in  question ;  that  those  ofhcers,  if  present,  would  testify 
as  stated  in  those  reports,  and  that,  also,  the  United  States  might  in- 
trodiKc  the  treasury  transcript  to  which  we  have  referred.  These  re- 
ports were  made  in  1888,  but  whether  before  or  after  the  defendant's 
accounts  were  settled  as  stated  the  recwd  does  not  show.  The  diffi- 
culty with  them  is  that  they  do  not  contain  matters  within  the  personal 
knowledge  of  either  of  the  officers  who  made  the  reports,  wUoi  would 
aid  the  court,  if  proven  by  their  testimony  in  open  court.  Among 
other  things,  so  far  as  they  are  specific  even  in  matters  of  information, 
they  mainly  relate  to  the  transactions  of  an  officer  of  the  ordnance 
corps  who  had  beeii  acting  as  paymaster  either  before  or  after  the 
defendant  so  acted.  No  better  exposition  of  the  lack  of  any  practical 
use  as  evidence,  under  the  fundamental  rules  of  law,  to  which  the  court 
can  put  these  reports,  or  any  part  of  them,  can  be  given  than  is  shown 
by  the  following  extract  from  one  of  them : 

**rhe  whole  system  of  stating  the  accounts  of  ttie  employ^  at  this  arsenal 
for  the  period  Included  In  our  Investigation  was  bo  genernlly  Irregular  as  to 
place  us  frequently  in  doubt  as  to  whetlier  or  not  any  particular  irregularity 
covered  a  fraud.  Tbo  absence  of  the  responsible  officer,  or  of  any  one  who 
bad  a  knowledge  of  the  circumstances  and  facta  at  the  time,  rendered  the 
uncertainty  greater,  and  the  task  more  dlfflcnlt.  Mr.  Warren's  opportunities 
and  methods  w«re  such  that  tt  was  possible  for  him  to  no  alter  the  accounts 
tbat  at  this  late  period  detection  In  every  instance  would  be  ImiHMSlble,  and 
therefore  It  Is  not  claimed  that  the  foregoing  statement  cmen  all  the  Ir- 
regularities through  which  fraud  vras  committed;  neither  Isft  claimed  that 
each  of  the  Irregularities  noted  covers  a  fraud.  They  are  Irregularities  for 
which  no  explanatl<m  was  givoi  or  could  be  found,  and  most  of  them  cer- 
tainly cover  frauds." 

It  appears,  from  a  statement  made  by  the  defendant  and  put  into 
the  case,  that  he  was  accustomed  to  make  up  envelopes  containing  the 
several  amounts  to  be  paid  to  the  several  persons  whose  names  ap- 
peared on  the  pay  rolls  certified  to  him,  and  that  these  envelopes,  or 
a  portion  of  them,  were  deposited  at  times  in  a  safe  in  the  office  of 
the  commandmg  officer  of  the  arsenal,  to  which  safe  Clerk  Warren 
had  access.  He  also  states  that  the  United  States  claim  that  the 
wrongs  were  accomplished  through  thefts  made  by  Clerk  Warren  by 
abstracting  from  these  envelopes  certain  amounts  corresponding  in 
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the  whole  to  the  snm  now  demanded,  so  that  those  amounts  never 

came  to  the  hands  of  the  persons  named  on  the  pay  rolls ;  and  that  he 
covered  up  these  thefts  by  falsifications  of  the  rolls  after  they  had  been 
certified  by  the  commanding  officer.  Of  course,  if  the  United  States 
clearly  proved  such  to  be  the  fact,  the  defendant  would  stand  liable  for 
the  amounts  so  abstracted,  because,  as  maintained  by  the  second 
proposition  of  the  United  States,  it  would  then  be  the  fact  that  he 
never  disbursed  them.  If,  on  the  other  hand,  the  moneys  were  taken 
from  the  envelopes  after  they  had  been  disbursed  by  the  defendant, 
either  by  fraudulent  arrangements  between  Clerk  Warren  and  the 
workmen  whose  names  were  on  the  pay  rolls,  or  in  any  other  manner; 
or  if  the  actual  payments  corresponded  to  the  pay  rolls  as  certified  by 
the  commanding  officer,  and  the  pay  rolls  were  afterwards  falsified; 
or  if,  in  any  way,  the  defendant  paid  into  the  hands  of  the  workmen 
the  amotmts  called  for  by  the  pay  rolls  as  they  stood  when  certified 
by  the  commanding  officer^ — ^he  would  stand  relieved.  As  we  have 
said,  it  rests  on  the  United  States,  under  the  circumstances,  to  show 
clearly  and  satisfactorily  how  the  wrongs  occurred.  So  far  from  doing 
this,  the  record  shows  only  that  the  officers  who  were  especially  sent 
to  investigate  the  alleged  wrongs  were  unable  to  discover  the  methods 
in  which  they  were  effected,  the  conclusion  being,  as  stated  in  the  re- 
port which  we  have  cited,  that,  for  at  least  a  portion  of  the  irregulari- 
ties, if  not  for  all  of  them,  "no  explanation  was  given  or  could  be 
found."  The  United  States  gave  no  dear  explanation  then  and  give 
MS  none  now;  and  therefore,  for  the  reasons  we  have  stated,  their 
case  fails. 

The  court  finds  in  favor  of  the  defendant,  without  costi. 


Udnictpal  Corpohations— Powkr  to  Contract  fob  Public  IiiFBOTXiaam— 

LiHITATJON  BY  PeHNPTT.VAKIA  BtaTUTK. 

Act  Pa.  March  7,  IHOI,  for  the  government  of  cities  of  the  second  claps, 
with  the  BUpplementAl  act  of  June  20, 1901,  which  together  constitute  the 
■overning  law  of  cities  of  such  class,  veats  ttie  poww  to  make  contracts 
m  tlie  councils,  providing  that  *'no  contract  shall  be  let  until  connclb 
■tuill  hare  passed  an  ordinance  providing  for  the  letting  of  the  same  tj 
the  city  recorder  and  head  of  the  propw  department."  The  power  ot 
councils  with  respect  to  contracts,  however,  is  limited  by  other  provl- 
Blons,  among  which  is  one  that  "every  contract  for  public  Improvemoits 
shall  be  based  upon  estimate  of  the  whole  cost,  furnished  by  the  proper 
officer  through  the  department  having  charge  of  the  Improvement  and  no 
bid  la  excess  ot  such  estimate  shall  be  acc^ited."  ffeltf,  that  the  obtain* 
lag  of  such  estimate  by  councils  caverln^  the  whtde  coot  of  a  pBmcwed 
public  Improvement  was  a  condition  precedent  to  the  nodse  of  ths 
power  to  contract  for  such  Improvement,  or  any  part  of  It,  ttie  clear 
purpose  of  the  act  being  that  the  entire  probable  cost  of  an  Improve* 
m«it  shonM  be  taken  Into  consideration  and  ddlboated  upon  btfore  any 
contract  with  reference  thereto  should  be  made;  and  that  a  city  bad  no 
power  to  contract  for  the  construction  of  a  part  of  a  filtration  plant;  ta 
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ctmneetloit  with  the  extenalon  aiul  ImproTement  of  wftter  sapplT  A^- 
trlbntloii,  wbere  no  estimate  had  been  obtalDed  from  tbe  proper  depart- 
ment of  tbe  coBt  of  tbe  Improvement  when  completed,  including  aueb 
accesscvlea  and  additions  to  tbe  elating  ayatem  aa  tba  vae  of  mcb  filtra- 
tion plant  proper  would  render  neceaaary. 

In  Equity.   On  6nal  hearing  on  bill,  answer,  and  replication. 

Geo.  W.  Guthrie  and  W.  B.  Rodgers,  for  complainant. 
Clarence  Burleigh  and  Thos.  D.  CArnahan,  for  defendant. 

BUFFINGTON,  District  Judge.  This  is  a  bill  in  equity  filed  by 
one  Edgar,  a  citizen  of  Ohio  and  a  property  owner  in  Pittsburg, 
against  said  city,  to  enjoin  the  letting  of  a  contract  for  the  construction 
of  a  portion  of  a  city  water  filtration  plant.  The  case  involves  no 
question  as  to  the  wisdom  of  the  city  constructing  a  filtration  plant  as 
a  whole,  nor  is  issue  raised  as  to  the  contract  price  of  this  {articular 
part  thereof,  or  to  the  qualification  of  the  proposed  bidder.  The  un- 
derlying question  is  one  of  law,  namely,  whether  the  statutory  pro- 
visions {H-erequisite  to  the  city  contracting  for  a  public  improvement 
have  been  complied  with.  The  statute  under  which  the  city  acts  in 
this  regard  was  but  lately  passed ;  and,  as  new  laws  suggest  new  ques- 
tions, different  views  exist  as  to  its  proper  construction.  It  is  to  the 
interest  of  the  contracting  parties  and  a  protection  to  the  city's  exec- 
utive officers  that  the  status  of  the  proposed  contract  should  be 
judicially  passed  upon  before  liabilities  are  incurred  thereunder.  It  is 
forttmate,  moreover,  that  the  case  is  undisputed  as  to  facts,  raises  no 
partisan  question,  aiod  involves  nothing  but  the  purely  legal  question 
of  such  construction.  It  will  be  conceded  by  all  that  the  power  of  the 
city  of  f^tsburg  to  make  a  contract — such  as  here  in  question — ^rests 
upon  the  act  of  March  7,  1901,  entitled  "An  act  for  the  government  of 
cities  of  the  second  class,"  and  the  supplement  thereto,  approved  June 
20,  1901.  To  ascertain  the  true  construction  of  a  law,  regard  must  be 
had  to  the  object  and  purpose  of  its  enactment,  and,  in'  considering 
questions  of  municipal  contracting  power,  the  fundamental  truth  borne 
in  mind  that  the  rdil  principal  in  a  municipal  contract  is  not  the  city, 
but  the  people  of  tbe  dty.  As  it  would  be  impracticable  for  them  to 
assemble,  deliberate,  and  contract  for  municipal  work  themselves, 
they  cause  a  corporation — a  municipal  corporation — to  be  constituted, 
in  order  that  their  municipal  affairs  may  be  transacted  through  the 
medium  of  corporate  agency.  That  such  corporate  creature  is  a  mere 
means,  and  not  an  end,  is  shown  by  the  fact  that  in  state  and  national 
affairs  the  state  and  nation,  which  are  the  people,  contract  without 
such  agency.  There  is  no  such  corporation  as  the  United  States  or 
the  commonwealth  of  Pennsylvania.  It  will,  therefore,  be  seen  that 
a  dty,  l^ally  and  politically  considered,  is  but  a  oxporate  agency, 
created  to  conveniently  transact  the  muiucipal  affairs  of  the  people 
who  compose  it.  It  therefore  follows  that,  just  as  in  the  case  of  other 
corporations,  the  power  and  authority  of  the  municipal  corporation 
to  contract  depends  on  the  statutory,  charter,  or  common-law  powers 
thereto  enabling  it.  In  transacting  municipsil  affairs,  the  dty  neces- 
sarily acts  by  agents,  who^  with  reference  to  contracts  made  by  the 
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city,  perform  leg{slative  or  executive  duties.  As  a  contract,  when 
made,  is  an  agreement  to  do  a  particular  thing,  the  law  ascribes  to  a 
contracting  party  knowledge  of  the  subject-matter  thereof,  detibera- 
tion  as  to  tlie  wisdom  of  making  it,  and  assent  to  being  legally  bound 
by  it,  and  on  such  basis  enforces  it.  Knowledge,  deliberation,  and  as- 
sumption are  all  implied  from  the  fact  that  it  is  an  agreement  to  do 
a  particular  thing.  It  is  evident,  therefore,  that  the  agent  exercising 
the  contracting  power  of  a  municipality  acts  in  a  legislative  capacity. 
After  such  legislative  agent  causes  the  city  to  contract,  the  duty  of  the 
executive  agent  to  fulfill  such  contract  attaches.  Now,  in  the  delega- 
tion uf  powers  to  officers  of  cities  of  the  second  class,  the  act  m  ques- 
tion vests  legislative  power  in  and  restricts  it  to  councils,  and  such 
power  must  be  exercised  by  ordinance  or  resolution.  Article  14  pro- 
vides : 

"The  letrtRlntlve  power  shall  be  vested  In  two  bodies  to  be  designated  as 
the  srlrct  urid  oomnion  council.  Erery  legislative  act  of  the  connclls  shall 
he  by  rcHolntion  or  ordlnnnce  and  every  ordinance  or  resolution,  except 
hereinafter  provided,  shall,  before  It  takes  effect,  be  presented,  duly  engrossed 
and  certified,  to  the  city  recorder  for  Us  approval.  Tbe  el^  recorder  shall 
Kigu  tlie  aald  resolution  or  ordinance,  If  be  approves  It,  or  return  tbe  same 
to  the  brunch  of  council  wherein  such  resolution  or  ordinance  originated 
within  ten  days;  or  at  the  next  meeting  of  councils  after  ten  days  have  ex* 
I)lred.  If  be  do  not  approve  It,  with  the  reasons  therefw;  and  If.  thereupon, 
each  branch  of  councils  pass  tbe  same,  witbin  Ave  days  of  snch  veto,  by  a 
vote  of  tUree-flfths  of  all  the  nieml>er8  elected  to  each  branch.  It  shall  be- 
come effective  as  though  the  city  recorder  had  signed  the  same.  It  shall 
equally  become  effective  If  he  should  neglect  to  return  the  same  within  sucb 
ten  days." 

Councils,  then,  being  vested  with  final  municipal  legislative  power 
(for  they  can  enact  over  the  recorder's  veto),  it  follows  they  have  a 

riglit  to  call  on  the  executive  officers  of  the  city  to  render  such  aid  as 
shall  enable  them  to  properly  perform  their  legislative  duties ;  for  the 
grant  of  a  power  carries  with  it  the  power  to  exercise  rights  necessary 
to  its  execution.  Such  power  of  councils  to  call  for  the  aid  of  exec- 
utive officers  is  not  dependent  on  imfdication.   Article  2  provides: 

"Each  department  shall  farnlsh  to  the  *  councils  or  either  branch 

of  the  couuclls  such  Information  as  *  *  *  Hiey  may  at  any  time  dema^i 
lu  relation  to  Its  affairs.** 

Now,  while  the  act  makes  the  recorder  and  the  head  of  the  prop;.* 
department  the  signatory  officers  in  behalf  of  the  city  to  all  its  cor- 
tracts.  and  prohibits  the  councils  from  executing  the  same,  statin; 
"No  contracts  shall  be  entered  into  or  executed  directly  by  the  cou. 
cils  or  any  committee  thereof,"  yet  the  fact  remains  that  councils  sr-. 
expressly  vested  with  the  sole  power  to  authorize  the  letting  of  a  ex- 
tract, the  act  providing:    "No  contract  shall  be  let  until  councils  sr.- 
have  passed  an  ordinance  providing  for  the  letting  of  the  same 
the  city  recorder  and  head  of  the  proper  department."    In  view  ; 
these  provisions,  it  is  clear  that  the  exercise  of  the  contracting^  po«:- 
of  the  city  is  vested  solely  in  city  councils.   But  the  power  thus  vef:- . 
is  not  unlimited.    It  is  coupled  with  conditions,  both  as  to  the  sc^:  - 
of  the  contract  and  the  mode  of  exercising  it  within  such  scope.  ^ 
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the  case  of  public  improvements,— and  such  description  would  include 
an  extensive  filtration  system, — the  act  provides : 

"£vet7  contract  for  public  Improvements  Btaall  be  based  opon  estimate  of 
tbe  whole  coat,  fumlsbed  by  the  proper  officer  tbrougli  the  department  bav- 
ins charge  of  the  ImproTement,  and  no  bid  In  excess  of  snch  estimate  shall 
be  accepted.  Every  such  contract  shall  contain  a  clause  ttiat  It  Is  subject 
to  tbe  provlBlona  of  this  act,  and  the  llaUUtj  of  the  tktj  thereon  shall  be 
limited  to  the  amount  which  shall  have  been  w  maj  bSb  tnta  time  to  time, 
appropriated  for  the  same." 

As  councils  are  the  sole  agents  to  authorize  a  contract*  and  as  their 
power  to  contract  for  a  public  improvement  is  limited  to  the  estimate 
furnished,  it  is  clear  that  they  are  the  bodies  to  which  the  departmental 
officer  is  to  furnish  the  estimate.  And  as  the  contract  authorized  by 
councils  "shall  be  based  upon  estimate  of  the  whole  cost  furnished  by 
the  tH-oper  officer  through  the  department  having  chaise  of  the  im- 
provement/* it  is  equally  dear  that,  in  the  absence  of  such  basis  for 
contractmg,  an  attempted  contract  has  no  foundation..  It  must  be 
presumed  that  the  legislature  intended  a  preliminary  estimate  of 
cost  should  be  considered  by  councils  before  they  contracted  for  a 
work  large  enough  to  be  deemed  a  public  improvement  'Such  course 
is  only  to  apply  to  municipal  transactions  the  practice  of  common  busi- 
ness forethought, — a  practice  so  andent  as  to  have  long  since  been 
confidently  appealed  to  in  the  inquiry : 

"For  vhlch  of  yon,  intending  to  build  a  tower,  sltteth  not  down  first  and 
coanteth  the  cost  whether  he  have  snfflclent  to  finish  It?" 

An  estimate,  then,  being  the  basis  on  which  the  contract  rests,  it 
would  seem  that  the  estimated  cost,  not  of  a  part,  but  of  the  whole  pro- 
posed improvement,  should  be  submitted  to  coundls.  ^uch,  indeed, 
it  appears  to  us,  is  the  provision  of  the  statute.  The  estimate  is  to 
be  made  by  the  department  having  charge  of  "the  improvement,"  and 
"the  improvement"  is  certainly  the  whole  improvement, — is  the  sum 
of  all  the  parts  necessary  to  its  use  as  an  improvement;  less  is  not 
"the  improvement";  there  is  to  be  an  estimate  of  the  "whole  cost," 
and  the  dause  has  for  its  subject-matter  contracts  for  "public  im- 
provements." Such  construction  is  in  accord  with  the  general  pur- 
pose of  the  act  to  vest  the  exercise  of  munidpal  contracting  power 
for  public  improvements  solely  in  councils.  An  estimate  in  accord 
with  this  construction  enables  coundls  to  intelligently  pass  upon  and 
commit  the  city  to  the  improvement  as  a  whole,  and  to  outline  a 
systematic  and  continuous  policy  in  making  it.  By  making  such 
estimate  the  executive  officer  places  on  record  the  basis  of  cost  on 
which  the  councils  are  induced  to  contract, — a  safeguarding  provi- 
sion which  must  lead  to  ddiberate  and  well-considered  action  on  his 
(art;  and,  cotmcils  being  restricted  in  the  extent  of  their  contracts 


improvement  on  such  basis  of  cost.  Under  any  other  construction  a 
department  could  furnish  an  estimate  of  the  cost  of  a  part  only  of 
some  public  improvement,  and  councils,  by  the  adoption  of  such  part, 
usdess  in  itsdf  without  other  additions,  would  place  the  dty  in  the 
aUeraatiTc  of  spending  large  sums  to  make  the  work  undertaken  of 


to  the  basis  estimate,  assume  the 


nsibility  of  undertaking  the 
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any  practical  use  or  lose  the  isolated  part  unwisely  begun.  In  the 
absence  of  express  language  necessitating  such  view,  we  cannot  ac- 
cede to  a  construction  that  would  sanction  a  procedure  so  unbusiness- 
like and  fraught  with  the  possibility  of  iU*^nsidered  expenditure. 
Indeed  it  is  evident  that  section  15  was  designed  as  a  safeguard 
against  such  dangers  by  subjecting  a  proposed  improvement,  in  the 
light  of  its  probable  cost,  to  the  light  of  publicity  and  the  test  of  gen- 
eral civic  opinion.  Section  4  provides,  "All  sessions  of  ainndl 
*  *  *  shall  be  public,"  and  "no  ordinance  *  *  *  shall  be 
passed  finally  on  the  day  of  its  introduction," — measures  which  pro- 
vide time  for  public  opinion  to  influence  councilmanic  action.  Ad 
estimate  of  the  whole  cost  made  to  council  thus  causes  the  people 
to  face  the  city's  undertaking  a  public  improvement  in  its  entirety. 
It  will  then  be  for  the  people,  who,  as  we  have  seen,  are  the  prin- 
cipals in  the  contract,  to  determine,  through  the  councils,  whether  the 
city  shall  embark  in  the  undertaking  and  shall  contract.  The  facts 
in  this  case  show  that  the  contract  in  question  was  not  authorized 
in  accordance  with  the  construction  here  given  the  act.  On  Decem- 
ber 13,  190I,  an  ordinance*  which  is  the  sole  basis  of  such  contract, 
was  enacted,  as  follows: 

"An  ordinance — provldlnfr  for  the  letting  of  a  contract  or  contracts  for 
the  work  necessary  to  be  done  for  the  purpose  of  the  KKtenslon  aoA  Improve- 
ment of  water  snpplr  and  distribution,  and  Including  the  filtration  of  audi 
water  snpply, 

"Section  1.  Be  It  tndalned  and  enacted  by  tbe  elty  of  PtttsburK,  lu  select 
and  common  councils  assembled,  and  It  Is  hereby  ordained  and  enacted 
the  authority  of  the  same.  That  the  ctty  recorder  and  the  director  of  ttie  de- 
partment of  public  works  shall  be  and  are  hereby  authorized  and  directed 
to  let  a  contract  or  contracts  for  the  work  necessary  to  l>e  done  for  the  pnr- 
pose  of  the  extension  and  improvement  of  water  supply  and  diatrlbatlon.  and 
Including  the  filtration  of  such  water  supply,  for  a  sum  not  to  exceed  me 
million  fire  hundred  thousand  dollars  (¥1.500,000.00)  or  so  mnch  thereof  as 
may  be  necessary  to  construct  so  much  of  the  filtration  plant  fw  the  city  of 
Pittsburg  as  Is  shown  upon  the  drawlnss  and  description  In  tbe  spedflestloDs 
as  and  to  be  known  as  contract  No.  1  to  tbe  lowest  responsible  bUldor  or  bid- 
ders, and  enter  Into  a  contract  or  contracts  with  the  successful  blddv  or 
bidders  for  the  performance  of  the  work.  In  accordance  with  an  act  of  asson- 
bly  entitled,  'An  act  for  the  govemment  of  cities  of  the  second  <dasB,'  ap- 
proved the  7th  day  of  March  A.  D.  1901,  and  the  dtfferent  snpplemoits  ssi 
amendments  thereto,  and  the  ordinances  of  councils  In  sncb  cases  made  and 
provided. 

"Sec.  2.  That  any  ordinance  or  part  of  ordinance,  conflicting  wltb  the  pro- 
visions of  this  ordinance,  be  and  the  same  Is  hereby  repealed;  so  tsr  s> 
tbe  same  affects  this  ordinance." 

It  is  contended  that  the  report  of  the  filtration  commission  consti- 
tuted such  an  estimate  as  the  act  required.  In  1806  that  commis- 
sion ytaitS  created  to  examine  and  report  on  the  subject  of  a  water 
supply  for  Pittsburg.  The  commission  called  to  its  aid  competent  ex- 
perts, examined  plants  here  and  abroad,  and  subsequently  made  an 
exhaustive  report  to  councils,  recommending  the  construction  of  s 
filtration  plant,  the  adoption  of  a  meter  system  therewith,  and  gave 
estimates  of  cost.  The  report  evidences  a  systematic  and  intelligent 
consideration  of  the  subject  and  its  conclusions  and  recommenda- 
tion deserve  high  regard.   But  we  cannot  overiook  tbe  bet  that  this 
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report,  in  existence  when  the  act  was  passed,  is  not  made  by  such 
act  the  basis  upon  which  the  city  may  contract,  and,  highly  as  we 
personally  regard  it(  we  cannot  judicially  adjudge  it  an  "estimate 
of  the  whole  coat,  furnished  by  the  proper  officer  through  the  depart- 
ment (laving  charge  of  the  improvement."  Other  than  this  report 
it  is  not  proved  that  any  estimate  of  the  cost  of  the  whole  of  the 
proposed  improvement  was  furnished  councils  by  the  department  di- 
rector, or  was  any  estimate  made  by  him  of  the  part  of  the  improve- 
ment included  in  the  present  contract  and  submitted  to  councils.  It 
is  true  the  engineers  furnished  to  the  director  estimates  of  the  parts 
of  the  work  embraced  in  this  contract,  but  they  were  furnished  after 
the  ordinance  was  passed.  It  will  be  noted  that  the  present  contract 
inx>vides  for  the  construction  of  sedimentation  basin,  filters,  force 
main,  and  conduits,  or  the  filtration  plant  proper.  The  intake  pump- 
ing machinery  to  carry  the  water  to  such  plant  and  the  tunnel  to 
carry  the  filtered  product  under  the  river  to  the  Brilliant  pumping 
station  have  not  been  estimated  to  councils,  and,  of  course,  no  esti- 
mate of  their  cost  has  been  considered  by  councils  and  made  the  basis 
of  future  contracting  for  their  construction.  So,  also,  no  estimate 
has  been  made  to  councils  of  the  land  upon  which  the  plant  will  be 
located.  These  elements  are,  singly  and  collectively,  absolutely  nec- 
essary to  the  use  of  the  filtration  section,  and  they,  as  well  as  the  land, 
must,  under  any  view,  be  deemed  parts  erf  the  filtration  plant,  and, 
as  such,  regarded  as  proper  subjects  of  estimate  and  consideration  at 
the  same  time.  But,  apart  from  these  elements,  which  are  physically 
connected  with  and  a  part  of  the  filtration  plant,  the  necessity  for 
an  estimate  of  the  cost  of  the  filtration  improvement  or  system  as  a 
'  whole,  and  the  adoption  of  the  estimate  of  the  whole  as  the  subject 
of  and  basis  for  ftiture  contracts,  is  strikingly  illustrated  by  the  facts 
disclosed  in  the  report  of  the  filtration  commission  in  reference  to  an 
accompanying  meter  system.  Such  meter  system,  though  not  physi- 
cally connected  with  the  filtration  plant,  is  by  such  report  deemed  a 
necessan^  and  indispensable  factor  to  the  practical  use  of  a  filtration 
plant.  That  sudi  is  the  case  is  shown  by  the  report.  To  illustrate : 
It  is  therein  shown  that  in  1883  the  quantity  of  dty  water  used  aver- 
aged 157  g^oifs  daily  per  person.  This  amount,  certainly  ample  in 
quantity,  has  steadily  increased,  owing  to  uncontrolled  waste,  until 
in  1897  it  reached  233  gallons  daily  per  person.  If  the  past  is  an 
index  of  the  future,  it  is  evident  that  this  waste  will  continue  to  in- 
crease in  quantity ;  and  the  water  wasted  will  be  more  costly  to  the 
city,  because  it  will  be  a  waste  of  filtered  instead  of  unfiltered  water, 
as  at  present.  In  view  of  this  the  commission  say,  and  their  words 
should  command  grave  consideration: 

**8boaia  tlie  present  onrestrlcted  use  of  water  be  allowed  to  continue,  a 
flltCT  plant  as  proposed  will  have  \jeen  outgrown  almost  before  It  is  com- 
pleted, and  additions  will  require  to  follow  each  other  on  a  scale,  and  with 
tb*  frequency,  irtilch  can  hardly  be  estimated." 

If  this  reasoning  be  correct,  and  no  one  who  has  made  a  study 
of  public  water  suimly  can  question  the  general  principle  here  stated, 
the  construction  of  a  filtration  plant  on  the  sole  proposed  in  Um 
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present  contract  must  be  followed  by  others,  unless  the  meter  sys- 
tem is  employed.  When,  then,  the  city  contracts  for  a  filtration 
plant,  it  faces  the  alternative  of  adding  additional  ^Jter  plants  here- 
aiter  or  of  restricting-  consumption  by  a  meter  system.  The  present 
contract  provides  for  a  filtration  system,  but  by  the  action  of  the 
councils  there  is  nothing  to  show,  either  in  plan  or  estimate,  which 
course  is  to  be  followed, — whether  these  filtration  plants  are  the  fore- 
runners of  others,  or  whether  the  meter  system  shall  be  adopted. 
The  statement  of  these  facts,  based  wholly  on  the  report  of  the  com- 
mission, is  a  demonstration  of  the  correctness  of  the  construction 
we  place  upon  the  act ;  namely,  that  the  estimate  on  which  any  part 
of  a  proposed  public  improvement  is  based  should  be  an  estimate  of 
cost,  based  on  the  whole  improvement.  In  the  absence  of  such  esti- 
mate as  a  foundation  for  the  present  contract,  no  one  can  say  whether 
the  city,  in  contracting  for  the  filtration  plant  provided  in  Contract 
No.  X,  is  beginning  a  piiblic  imi^ovement  consisting  of  this  filtra- 
tion plant  alone,  with  a  meter  system  that  will  render  it  ample  for 
the  city's  needs,  or  whether  this  filtration  plant,  without  a  meter  sys- 
tem, is  to  be  outgrown  before  it  is  completed,  and  is,  therefore,  but 
the  first  of  a  series.  We  deem  it  proper  to  say  we  understand  from 
the  statements  made  at  the  hearing  that  the  intention  is  to  supple- 
ment the  filtration  plant  with  the  meter  system,  which  the  report  of 
the  commission  shows  can  be  gradually  added,  and  with  the  result 
of  lowering  present  water  rates,  and  not  to  embark  the  city  in  the 
construction  of  a  series  of  such  filtration  plants  without  the  meter 
system.  If  such  be  the  case  there  should  be  no  uncertainty  as  to 
the  scope  of  the  improvement  the  city  is  undertaking,  and  there  will 
be  none  if  its  contracts  are  based  "upon  estimate  of  the  whole  cost, 
furnished  by  the  proper  officers  through  the  department  having  charge 
of  the  improvement."  That  these  provisions  arc  obligatory,  basic 
to  the  city's  contractive  power,  and  mandatory,  we  have  no  hesita- 
tion  in  holding;  and  this  view  finds  support  m  Hepburn  v.  City  of 
Philadelphia,  149  Pa.  340,  24  Atl.  279;  Malone  v.  Same,  147  Pa. 
420,  23  Atl.  628 ;  City  of  Pittsburg  v.  Walter,  69  Pa.  365,  and  Read- 
ing City  V.  O'Reilly,  169  Pa.  369,  32  Atl.  420.  If  the  impravement 
is  such  that  the  statutory  estimate  of  the  whole  cost  can  be  made, 
the  legislature  has  said  it  must  be  made,  and  it  alone  shall  be  the 
basis  of  contract.  If  the  improvement  is  such  that  no  estimate  can 
be  made,  then  the  legislature  has  not  given  the  city  the  power  to 
contract.  As  the  contract  before  us  was  not  based  on  the  statutory 
estimate,  the  legal  question  involved  must  be  decided  against  the  ci^. 
XrCt  a  decree  be  prepared  enjoining  the  letting  of  the  omtract. 
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(DiBtrlct  Court,  E.  D.  Virginia.  Felmury  18,  IMO) 

L  OoLLisiOK— Stsahship  akd  Tuo  wiTR  Tow— Presumptiom  or  Tawt. 

A  tog  with  a  vessel  In  tow  occupies  the  posltton  of  an  encumbered 
Tessel,  and  It  Is  the  dnty  of  a  steamship  approaching  It  unencam- 
bered,  to  keep  out  of  the  way.  Its  action,  under  any  circumstances, 
should  be  on  the  snfe  side,  taking  no  chance  of  collision  which  can  be 
avoided,  and  It  will  be  presumed  to  have  been  In  fitnit  tor  a  collision 
unless  fault  of  the  tog  or  tow  Is  shown. 

1  Saub—Ddtt  op  Tdo  with  Tow— Natiqatino  Chantjel. 

While  a  tug  with  a  tow  has  the  right  of  way  over  an  untticumbered 
vessel,  it  has  no  right  to  tmduly  or  uunecessarlly  obstruct  the  path- 
way of  other  vessels,  and  In  navigating  a  channel  known  to  be  con- 
stantly used  by  other  vessels  It  Is  its  duty  to  tate  all  proper  and 
reasonable  measures  to  have  Its  tow  undw  contnd,  and  to  lessea  tiie 
danger  of  coUIsImis. 

I.  Same— EvinancB  Consiokrbo. 

A  large  steel  barge,  Inden  with  freight  cars,  while  passing  up  the 
Ellzabetta  river  to  NorfoH  at  about  6  In  the  evening.  In  tow  of  an 
ocean  tug  came  Into  collision  with  ttie  steamship  Jamestown,  which 
was  passing  down.  The  barge  was  on  a  hawser  of  70  to  100  fatiioms. 
the  tide  was  flood,  and  a  gale  from  the  northwest  made  it  ditQcult 
to  control  the  tow,  ao  that  the  two  vessels  occupied  the  -  greater  part 
of  the  channel.  Tlils  fact  was  known,  or  should  have  been,  to  the  James- 
town, which  saw  the  tug  and  tow  when  2^  mile  away,  but  kept  Its 
speed  of  14  or  15  miles  an  hour  until  opposite  the  tug,  when  Its  effort 
to  avoid  collision  b7  stopping  and  reversing  came  too  late.  Held,  that 
both  the  steamship  and  the  tug  and  tow  were  In  fault,  the  former 
for  approaching  at  too  high  a  speed  and  falling  to  stop  before  there 
was  danger  of  collision,  and  the  latter  because  it  was  negligence, 
under  the  circumstances,  to  enter  the  channel,  at  a  time  of  day  when 
outgoing  steamers  were  iuiown  to  be  coming  down,  without  shorting 
the  hawser,  ot  taking  other  measures  to  bring  the  barge  under  closer 
control,  she  having  been  to  the  east  of  the  center  of  the  channel  at  the 
time  of  coUlalon 

In  Admiralty.    Libel  and  cross  libel  for  collision. 

Thomas  H.  Willcox  and  Whitehurst  &  Hughes,  for  the  barge. 
Frank  D.  Sturgiss  and  Hughes  &  Little,  for  the  Jamestown. 

WADDILL,  District  Judge.  This  is  the  case  of  a  libel  and  cross 
libel  arising  out  of  a  collision  between  the  Old  Dominion  Steamship 
Company's  ship  the  Jamestown  and  Barge  No.  $  of  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Company,  on  the  evening  of  Feb- 
ruary 8,  x899i  in  the  Elizabeth  river,  between  Boash's  Bluff  and 
Sewell's  Point,  the  barge,  in  tow  of  the  tug  Norfolk,  c(Mning  up  the 
river,  on  her  Uay  from  Cape  Charles  to  Port  Norfolk,  and  the  steamer 
going  down,  on  her  way  from  Norfolk  to  Newport  News.  The  tide 
at  the  time  was  flood,  with  a  heavy  northwesterly  gale  prevailing. 

The  diarges  of  fault  alleged  against  the  Jamestown  are :  (i)  That 
she  was  proceeding  at  too  rapid  a  rate  of  speed ;  (2)  that  she  did  not 
have  a  proper  lookout;  (3)  that  she  changed  her  course  from  the  east- 
cm  side  of  the  channel;  and  (4)  that  she  did  not  stop  and  reverse  in 
time. 
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The  charges  against  the  tug  and  tow  arc:  (i)  That  they  were 
wrongly  navigating  on  the  east  side  of  the  channel;  (2)  that  they  did 
not  obey  the  law,  and  go  to  the  right ;  and,  (3)  as  one  reason  for  their 
omission  to  obey  the  law,  that  the  barge  could  not  be  properly  handled, 
because  of  the  undue  length  of  the  hawser  by  which  she  was  being 
towed. 

The  evidence,  as  viewed  by  the  court  in  this  case,  establishes  quite 
clearly  two  facts,  one  of  which  is  most  earnestly  contested  by  the  libel- 
ant, and  the  other  by  the  respondent,  viz.:  First,  that  the  tug  and 
tow,  at  the  time  of  the  collision,  as  they  had  been  for  some  time  prior 
thereto,  were  occupying  practically  the  whole  channel*  and  certainly 
that  the  stem  of  the  barge  was  considerably  east  of  the  midway  of  the 
channel ;  and,  second,  that  this  position  of  the  tug  and  tow  oijght  to 
have  been  seen  and  was  observed  by  the  navigators  of  the  Jamestown 
a  sufficient  length  of  time  ahead  to  have  avoided  the  collision  by  the 
exercise  of  proper  care  on  their  part. 

It  is  necessary  to  ascertain  the  liability  of  the  parties,  respectively,  in 
the  collision  with  these  two  facts  established.  The  tug  with  the  tow 
occupied  the  position  of  an  encumbered  vessel,  and  the  Jamestown 
was  free,  and,  under  the  circumstances,  should  have  been  navigated 
with  caution ;  and,  unless  it  appears  that  the  encumbered  vessel  was 
at  fault,  it  will  be  presumed  that  the  collision  was  the  result  of  the 
Jamestown's  negligence.  An  unencumbered  vessel  approaching  a 
tug  with  tow  should  keep  out  of  the  wav.  The  Mayumba  (D.  C)  21 
Fed.  476;  The  B.  B.  Saunders  (C.  C.)  25  Fed.  727;  The  Lucy,  20 
C.  C.  A.  660,  74  Fed.  572 ;  Spencer,  Mar.  Coll.,  264,  275,  276. 

In  The  Syracuse,  9  Wall.  672,  675,  19  L,  Ed.  783,  7*4,  Mr.  Justice 
Swayne,  speaking  for  the  supreme  court,  said: 

"A  tog  with  a  vessel  In  tow  Is  In  a  very  different  position  from  one  un- 
encumbered. She  Is  not  mistress  of  her  motions.  She  cannot  adTance,  re- 
treat, or  turn  either  way  at  discretion.  She  Is  bound  to  consult  tbelr  safety 
as  well  as  her  o^vn.  She  must  see  that  what  clears  her  of  danger  does  not 
put  them  In  peril.  For  many  purix>ses  It  may  be  regarded  ns  a  part  of  her- 
self. They  have  the  benefit  of  her  traction,  and  she  the  bnrden  of  their 
Inertia." 


The  tug  Norfolk  was  a  large  ocean-going  tug,  and  had  in  tow  a  steel 
barge  of  large  dimensions,  loaded  with  28  freight  cars,  with  a  hawser 
variously  estimated  from  70  to  100  fathoms  in  length,  and  was  at  the 

time  of  collision  ascending  the  Elizabeth  river,  with  a  flood  tide,  and 
a  strong  northwesterly  wind  prevailing,  which  tended  to  make  the 
barge  trail  across  the  channel,  and  made  the  control  of  the  tow  a  mat- 
ter of  more  or  less  difhculty.  The  steamship,  under  these  circumstan- 
ces, was  descending  the  river,  with  wind  and  tide  against  it,  which 


U.  S.  439.  23  L.  Ed.  727;  The  Henry  Clay  (D.  C.)  72  Fed.  loai. 

While  the  libelant  insists  that  the  tug  and  tow  were  to  tlie  westward 
side  of  mid-channel,  and  that  the  tug  was  well  to  the  westward  side 
at  the  time  Sewell's  Point  was  passed,  a  distance  of  some  mile  and 
three  quarters  below  the  scene  of  collision,  which  was  agreed  to  be 
about  3,600  feet  below,  or  north,  of  Boush's.  Bluff,  still  Uie  evidence 


enabled  it  more  easily  to  control 
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does  not  stistain,  in  my  judgment,  this  contention  of  the  libelant,  cer- 
tainly as  to  the  position  of  the  tug  and  tow  when  the  collision  occurred, 
though  the  tug  may  have  been  in  the  position  claimed  for  it  at  the 
time  it  passed  Sewell's  Point.  The  navigators  of  the  steamship  admit 
having  observed  the  tug  and  tow  after  passing  Lambert's  Point,  and 
from  thence  for  a  distance  of  some  2^  miles,  and  that  they  slowed 
down  -while  making  the  turn  at  the  piers  at  Lambert's  Point,  and 
thence  straightened  out  on  the  course  down  to  Boush's  Bluff  lightships 
there  made  a  close  haul  to  the  eastward,  and  proceeded,  according 
to  their  testimony,  down  the  eastern  side  of  the  channel  of  the  Eliza- 
beth river,  under  one  bell,  until  within  a  short  distance  of  the  scene  of 
the  collision,  when  the  steamer,  under  her  port  helm,  applied  for  the 
purpose  of  passing  to  the  eastward  of  the  barge,  "smelt  bottom,"  and 
took  a  sudden  sheer,  coming  into  collision  with  the  barge,  and  that  the 
steamer  at  that  tiine  stopped  aiul  reversed,  and  did  all  in  its  power  to 
avert  the  disaster.  The  IHielant's  contenttdn,  on  the  other  hand,  is 
that  the  Jamestown  ran  at  a  high  rate  of  speed,  from  14  to  15  miles  an 
hour,  from  Craney  Island  down  until  when,  abreast  of  the  tug,  it 
slackened  its  speed,  and  attempted  to  stop  and  reverse,  but  too  late 
to  avoid  the  collision.  The  evidence  tends  strongly  to  support  the 
position  taken  by  the  tug  and  tow  as  to  the  speed  of  the  steamer, 
when  it  attempted  to  stop  and  reverse,  and  at  least  establishes  the 
fact  of  the  steamer's  failure  to  take  the  proper  precautions  to  avoid 
collision  with  the  tug  and  tow,  then  virtually  across  its  pathway.  In- 
deed, it  seems  quite  evident  that,  until  practically  in  collision,  the 
steamer  proceeded  upon  the  theory  that  it  could  pass  dear  of  the  barge 
with  safety. 

There  was  nothing  in  the  existing  conditions  to  prevent  the  steam- 
ship's keeping  out  of  the  way  of  the  tug  and  tow;  and  having  seen  the 
same  the  distance  it  admits  it  was  observed,  at  that  hour  of  the  even- 
ing, about  dark,  knowing  that  the  tow  was  moving  with  the  wind  and 
tide,  it  should  have  exercised  a  greater  degree  of  care  and  caution  than 
it  did  in  ajmroaching  the  tow.  Any  error  should  have  been  on  the 
safe  side.  It  was  not  enouffb  to  have  so  acted  or  changed  its  course 
as  possibly,  or  even  probably,  to  have  avoided  a  collision.  No  such 
chances  need  or  should  have  been  taken.  The  Wilkesbarre  (D.  C.) 
so  Fed.  582;  The  Chatham,  3  C.  C.  A.  161,  52  Fed.  396,  399;  The 
Owego  (D.  C.)  71  Fed.  537;  Mars.  Mar.  Coll.  377. 

Coming  to  the  faults  alleged  against  the  tug  and  tow,  while  it  seems 
quite  evident  that  the  Jamestown  should  have  exercised  a  greater  de- 
gree of  care  to  avert  the  collision  than  it  did,  it  cannot  be  said  that  the 
tow  was  free  from  fault,  and  that  its  neglect  did  not,  in  part,  bring 
about  the  collision.  For  a  distance  of  some  two  miles  during  the 
hour  of  the  evening  that  steamers  leave  Norfolk  on  their  outward  trips 
practically  the  entire  channel  was  taken  up  by  this  tug  and  tow,  znd, 
while  other  steamers  passed  it  further  down  the  channel  with  safety, 
one  barely  escaped  having  the  same  misfortune  overtake  it  that  befell 
the  Jamestown.  The  condition  of  the  wind  and  tide  was  well  known 
to  those  in  charge  of  the  tt^  and  tow,  and  there  was  no  difficnl^  in 
so  managing  the  same  as  to  prevent  the  obstruction  of  the  entire  mir- 
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way  to  others  entitled  to  the  hke  right.  The  tug  waa  admitted  to  be 
sufficiently  powerful  to  have  carried  two  barges  like  the  one  in  tow; 
and  if  the  hawso-  as  usedi  whether  yo  or  lOo  ^thorns,  was  too  long 
to  keep  the  barge,  under  the  then  existing  conditions  of  the  weather, 
under  proper  management  and  control,  it  could  easily  have  been  short- 
ened, and  should  have  been.  While  it  is  true  that  the  tug  and  tow 
occupied  the  position  of  an  encumbered  vessel,  and  to  that  extent  had 
the  right  of  way,  still  corresponding  obligations  rested  upon  it,  not 
unduly  and  unnecessarily  to  obstruct  the  pathway  of  commerce,  as  it 
did  on  this  occasion,  and  particularly  in  this  narrow,  busy,  and  much 
frequented  channel.  The  Mary  McWilliams  (D.  C.)  47  Fed.  333; 
The  Plover  (D,  C)  100  Fed.  883. 

Counsel  for  libelant  has  made  reference  to  the  case  of  The  Westhall, 
recently  decided  by  this  court,  and  unreported,  as  sustaining  the  con- 
tention made  in  behalf  of  the  tug  and  tow  on  this  occasion.  A  careful 
examination  of  that  decision  will  fail  to  show  anything  inconsistent 
with  the  views  herein  expressed.  In  that  case  the  tug,  with  several 
barges  in  tow,  on  passing  down  the  eastern  side  of  the  channel  of  the 
Elizabeth  river,  crossed  to  the  western  side,  with  a  view  of  proceeding 
to  an  anchorage  ground,  and  in  so  doing  the  steamship,  in  broad  day- 
light, passing  up  the  western  side  of  the  channel,  came  into  collisi<m 
with  the  rear  barge  in  tow,  the  tug  and  other  barges  having  passed 
out  of  the  channel.  No  excuse  could  properly  have  been  made  for 
this  conduct  on  the  part  of  the  steamer,  as  the  position  of  the  tug  and 
tow  was  obvious,  and  only  one  barge  was  in  the  track  of  the  steamer, 
with  ample  room  for  it  to  have  passed  clear  on  the  other  side  and 
avoided  the  collision. 

It  follows  from  what  has  been  said  that  both  the  steamship  and  tug 
and  tow  were  at  fault  in  the  collision,  and  as  a  result  ^e  dann^e 
caused  thereby  should  be  divided,  and  a  decree  may  be  accordin^y 
so  entered. 


Bahkrdptct— Provable  Dkbts. 

The  fact  that  a  corporation  entered  Into  an  ultra  Tires  contract  by 
whfcli  It  became  a  de  facto  partner  Id  an  edsting  flrm,  does  not  affect 
Its  rights  as  a  creditor  of  sucb  flrm  npon  s  debt  previously  contracted: 
and  where,  throiq;h  a  mutual  mistake,  the  Indebtedness  was  oTerlooked. 
and  remained  unpaid  nntU  the  firm  became  bankrupt  the  conmmtliMi 
may  prove  the  same  In  tmnkmptcy  npon  an  equality  with  the  c^nis  of 
other  creditors. 

In  Bankruptcy.  On  certificate  of  referee  and  exceptions  to  ref- 
eree's decision  adlowing  claim  of  Ervin,  Page  &  Co.,  IncOTpor^ed. 

Following  is  the  report  of  the  referee,  Edward  F.  Hoffman: 

The  refraee  eertlflu  to  tiie  oonrt  the  following  question  a«  to  the  aDowance 
«t  a  claim     BtvId.  Pag*  *  Go,  in  tba  amouut  ot  l%000,  wbicb  daim.  It  b 
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alleged  by  the  clalm&nt.  Is  not  covenA  by  tbe  decision  of  tbe  refme  caar 
flrmed  hj  the  district  court  and  clrcolt  court,  dtsallowliic  a  claim  In  azeoss 
of  $17,000  filed  by  this  dalmant 
The  facts  are,  briefly,  as  follows: 

FrlOT  to  January  1.  1900,  BenJamlD  8.  Fagan  and  fiossel  T.  ErTln,  under 
ttaa  Ann  name  of  Barnes  &  Oo.,  were  engaged.  In  the  dty  of  Pttlladdphla, 
In  the  business  of  keeping  a  restaurant  and  selling  teas  and  coffees.  Ervlo, 
Page  &  Oo..  Incorporated,  a  corporation  organized  under  charter  In  the  state 
of  New  Jersey,  were  engaged  In  the  city  of  Philadelphia  In  the  business  of 
importing  tees  and  coffees.  In  1899  this  corporation  made  sales  of  teas  and 
coffees  to  Barnes  St  Co.  in  the  amount  of  $2,000,  which  amount  (92,000)  Is  the 
subject  of  this  claim. 

On  December  15,  189B,  subsequent  to  the  sales  mentioned,  the  corporation 
of  Ervln,  Page  &  Oo.  entered  into  a  written  agreement  of  partnership  with 
Benjamin  8.  Fagan  and  Bnssel  T.  Ervln,  hitherto  trading  as  Barnes  &  Co., 
by  tbe  terms,  of  which  agreement  the  firm  name  of  the  partnership  was 
changed  to  that  of  Rnssel  T.  Errln  *  Co..  and  the  partnership  was  to  com- 
mence January  1.  1800.  By  tills  agreement  the  corporation  agreed  to  con- 
tribute  915,000  to  the  enlargement  of  the  business  of  the  new  firm  of  Busset 
T.  Brvln  &  Co,,  as  reorganjKed  nnder  said  agreement,  and  provided  for  a 
partnership  participation  in  the  profits  and  management  of  the  business  by 
the  corporate  partner.  ■ 

■  At  the  time  that  this  new  partnership  was  entered  into  It  was  supposed 
by  the  parties  thereto  that  there  was  no  Indebtedness  then  existing  from 
tbe  firm  of  Barnes  &  Co.  to  Errln,  Page  Sc  Co.;  but  It  subsequently  devel- 
oped,  and  Is  an  admitted  fact,  that  throogb  a  mistake  In  bookkeeping  the 
before-mentioned  debt  of  92,000  was,  on  January  1,  1800,  due  by  BamM  & 
Oo.  to  Ervln,  Page  ft  Co.,  but  this  fact  was  not  dlscorered  until  the  latter 
part  of  October  or  early  part  of  November,  1000,  when  the  books  of  the  cor- 
poration were  examined  by  an  expwt  accountant. 

The  original  claim  filed  presented  two  Items, — 910.773.83  "for  cash  loaned." 
describing  thb  claim  as  "balance  of  cash  loaned  after  deducting  the  amount 
of  915.000  Invested  at  tbe  risk  of  the  business."  and  an  item  of  97,565.78  for 
"merchandise  sold  and  delivered."  It  appears  of  this  amount  92,000  was  for 
sales  made  by  Errln,  Page  ft  Oo.  to  Barnes  ft  Oow 

In  passing  upon  this  claim  the  referee  found  that  as  to  money  contriboted 
by  Tirtue  of  a  partnership  agreement  the  claimant  could  not  recover,  as  It 
has  sought  to  obtain  tbe  beneiits  of  a  partner,  and  could  not  defend  on  the 
ground  of  "ultra  rlres"  to  the  detriment  of  creditors  after  the  contract  had 
been  executed. 

As  to  the  sale  of  goods  made  prlcr  to  the  partnership  agreement,  the 
referee  found  ae  follows: 

"As  to  a  portion  <rf  the  claim,  the  amount  of  Indebtedness  contracted  before 
tbe  execution  of  the  agreement.  If  It  can  be  shown  that  there  was  no  arrange- 
ment by  which  this  debt  was  merged  Into  the  Indebtedness  created  under  the 
agreement,  a  j/xoot  of  claim  for  that  amount  should  be  admitted.  The  claim 
as-presented  Is  dteallowed.  with  leave  to  the  claimant  to  offer  proof  of  claim 
of  money  due  prior  to  the  agreement  and  not  arising  from  any  transaction 
connected  with  said  agreement." 

The  claimant  now  makes  demand  for  92,000,  admitted  to  be  due  by  B,  T. 
Ervln  ft  Co.,  successors  to  Barnes  ft  Co.,  if  the  said  debt  of  $2,000  Is  not  to 
be  considered  as'  a  contribution  under  the  partnership  agreement,  and  there- 
fore controlled  by  the  decision  of  this  court  confirmed  by  the  circuit  court  ot 
appeals. 

It  Is  claimed  by  the  trustee  that  the  corporation,  having  allowed  this 
money  to  remain  uncollected,  must  be  considered  to  have  done  so  for  the 
pnrpose  of  adding  that  much  to  Its  cash  contribution  under  the  partnership 
agreement  and  that  It  therefore  forms  part  of  the  fund  covered  by  said 
agreement,  and  as  to  which  the  corporation  are  not  protected  by  the  doctrine 
of  ultra  vires. 

Ttw  referee's  ui^erstandlng  of  tbe  opinions  of  the  district  court  and  circuit 
court  of  appeals  is  that  the  reasoning  of  these  opinions  only  applies  to  the 
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moneys  coDtrlbnted  after  the  date  of  tbe  partnenihlp  agreement.  To  bold 
otherwlee  would  submit  the  corporation  to  the  fnll  liabilities  of  partnership. 

The  stockholders  of  the  corporation  are  fairly  chargeable  with  the  conse- 
quences of  the  Illegal  acts  of  liie  directors,  bat  should  not  snfTer  loss  cf  a 
legal  debt  because  of  subsequent  misconduct  The  doctrine  of  ultra  Tires  is 
of  comparatlTely  modem  origin,  and  its  purpose  Is  to  protect  stockhoidm 
from  entarlug  Into  business  relations  f««lgn  to  the  purposes  of  tiie  corponte 
grant.  The  public  is  also  to  be  protected,  but  the  loss  of  tbs  right  to  recorer 
aCTorda  sufficient  protection.  If  directors  of  corporatl<HU  could  IutoIto  tbs 
stockboldei's  in  full  partnership  liabilities,  the  consequences  would  be  most 
unjust  and  disastrous. 

The  Illegal  conduct  of  the  directors  of  the  corporation  In  this  case  did  not 
begin  until  after  the  so-called  articles  of  partn««bip  had  been  entered  inta 
The  directors  have  a  right  to  enforce  contracts  entered  into  before  that  date. 

Amounts  Involved  do  not  affect  legal  principles,  but  may  serve  to  illnstrate 
results.  Suppose  that  the  figures  In  the  case  In  hand  reversed^  and  tliat 
flT.OOO  was  due  from  the  bankrupt's  estate  for  sales  l^Uy  made  prior  te 
the  partnership  agreement,  and  that  only  92,000  had  been  contributed  Wider 
the  partnershtp  agreement,  It  would  seem  to  be  an  extreme  view  to  hold,  for 
instance,  that  $2,000.  contributed  after  the  partnership  agreement  liad  been 
entered  Into,  controlled  ail  debts  previously  cwtracted.  It  would  be,  in  effect, 
holding  that  after  the  mere  execution  of  a  partnership  agreement  by  a  cor- 
poration, though  the  agreement  be  ultra  vires,  no  claim  could  be  made  by 
the  corporation  for  sales  previously  made.  It  cannot  be  disputed  that  the 
partnership  agreement  was  au  ultra  vires  act  The  stockholdws,  on  discov- 
ering that  the  ctoxmratlon  organised  tor  the  sales  of  ttts  and  eoftees  bsd 
entered  Into  an  agreement  tor  the  conduct  of  restaurants,  conld  have  en- 
Joined  further  proceedings  and  obtained  relief  from  tbe  courts  against  their 
directors.  Therefore  It  would  appear  clear  that  If  the  bankrupts.  In  the 
proper  course  of  business,  were  indebted  to  Srvln,  Page  A  Co.,  Incorporated, 
the  right  to  recover  this  indebtedness  should  not  be  lost  to  the  stockhc^den 
of  the  corporation,  because  articles  of  partnership,  not  within  the  limit  ttf 
the  corporate  powers,  had  been  entered  Into. 

The  agreement  between  Ervln,  Page  &  Co.  and  B.  T.  Ervln  &  Co.  does 
not  mention  prior  indebtedness.  It  stipulates  that  the  $16,000  mentlMied 
therein  was  contributed  for  the  enlargemoit  of  Ervln,  I^ge  ft  Co.*b  business 
on  lines  therein  stated,  the  opmlng  of  new  restaurants,  and  under  Joint 
management.  All  moneys  emtmrked  by  Ervln,  Page  ft  Co.  In  this  new  enter* 
prise,  whether  in  the  form  of  sales  on  credit,  cash  contributed,  and  loans 
made,  cannot  be  recovered  by  the  corporation  claimant  because  It  is.  on  the 
ground  of  estoppel,  estopped  from  making  tiie  defense  of  ultra  vires  to  the 
Illegal  transactions  of  its  directors  resulting  in  detriment  to  other  creditors. 
Sales  made  previous  to  the  agreement  snd  not  In  contemplation  of  it  cannot 
be  affected  by  It  unless  the  agreement  be  construed  to  involve  the  parties 
thereto  in  the  full  llflblUtiee  of  partnership.  Ail  the  cases  cited  are  of  con- 
tracts entered  into  in  purauance  of  agreemeuts  ultra  vires  In  chamcto'.  when 
the  corporate  creditor  seeks  to  recover  tlie  debt  arMng  under  tbe  agreemoit 
and  escape  liability  on  the  ground  of  ultra  vires. 

In  Bank  v.  Gray,  14  Barb.  471,  the  claim  Is  on  notes  given  In  pursuance 
of  an  ultra  vires  partnership  agreement  Indebtedness  In  Oil  Creek  A  A. 
R.  R.  Co.  V.  Pennsylvania  Transp.  Co.,  83  Pa.  160,  and  Wright  v.  Pipe  Line 
Co.,  101  Pa.  204,  47  Am,  Rep.  701,  arises  from  ultra  vires  contracts  sought  ta 
be  avoided.  The  claim  for  $2,000  In  the  case  in  hand  does  not  arise  undo- 
the  agreement  If  the  trustee  In  bankruptey  can  enforce  this  agreement 
against  the  corporation  as  to  this  Indebtedness  ailstns  on  book  acconnts  two 
years  prior  to  the  agreement  then  this  agreement  must  be  construed  to 
establish  not  a  quasi  partnership,  but  an  "actual'  partnnshlp."  To  decide 
this  would  abolish  the  doctrine  of  ultra  vires. 

The  creditor  is  estopped  from  making  the  defense  of  ultra  vires  to  trans- 
actions arising  under  the  partnership  agreement 

The  trustee  cannot  enforce  the  partnership  agrewneat  as  to  tmnsaethHis 
not  mtered  into  in  pursuance  of  It  ' 
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In  pawlDC  upon  the  claim  first  flled.  tbe  circuit  court  Uyn,  6&f&1«ir  Iv 
Dallas,  X: 

"The  tmstee  In  bankruptcy  did  not  seek  to  enforce  an  nltra  vires  contract, 
nor  to  compel  tbe  performance  of  any  of  Its  provisions.  He  simply  Insisted, 
that  a  status  which  bad  been  created  by  what  bad  actually  occurred  should 
not,  at  tbe  Instance  of  a  party  to  Its  creutlon,  and  to  the  prejudice  of  lnnocen'> 
third  parties,  be  utterly  Ignored." 

This  dictum  appears  to  be  In  accord  with  the  views  expressed  by  the 
referee.  For  the  reasons  stated,  the  claim  in  the  amount  of  $2,000  la  allowed. 


J.  B.  Mcpherson,  District  judge.  I  think  the  referee  was 
right  in  allowing  this  claim.  The  argument  of  the  exceptant  is 
based  upon  the  proposition  that  the  money  in  dispute  was  "left  in 
the  business"  of  the  bankrupt  by  the  claimant, — carelessly,  it  may 
be,  and  not  by  design,  but  left  there  at  all  events. — ^thus  swelling 
the  apparent  assets  of  the  enterprise.  From  this  proposition  the 
conclusion  is  said  to  follow  that  tbe  claim  of  the  corporation  part- 
ner must  be  postponed  to  the  claims  of  the  general  creditors.  This 
conclusion,  in  my  opinion,  is  not  sound,  and  finds  no  support  in 
Wallerstein  v.  Ervin  (C.  C.  A.)  112  Fed.  124.  Indeed,  the  sum 
now  in  dispute  was  expressly  declared  by  the  court  of  a^eals  to  be 
outside  the  scope  of  that  decision;  and  I  am  in  a  position  to  say 
with  confidence  that  the  district  court,  in  deciding  the  case  below 
(109  Fed.  Z35)»  gave  the  matter  no  consideration.  The  facts  neces- 
sary now  to  be  taken  into  account  are  these:  When  the  illegal 
partnership  was  formed  between  Barnes  &  Co.  and  Knrin,  Page  & 
Co.,  Incorporated,  under  the  firm  name  of  R.  T,  Ervin  &  Co., 
Barnes  &  Co.  owed  the  claimant  Ervin,  Page  &  Co.,  Incorporated, 
a  valid  debt  of  $2,000,  but  by  some  mistiJce  this  debt  was  over- 
looked, and  it  was  not  provided  for  by  the  settlement  that  pre- 
ceded the  formation  of  the  partnerships  The  oversight  did  not 
obliterate  the  debt,  however,  nor  did  the  formation  of  the  partner- 
ship transform  the  debt  automatically  into  a  virtual  advance  toward 
the  partnership  business.  It  is  true  that,  if  the  debt  hajd  been  known 
and  had  been  paid,  the  {»rtnership  wotdd  have  been  ^,000  poorer, 
and  it  may  be  conceded  that  its  apparent  assets  and  its  credit  were 
therefore  larger  by  that  sum;  but  this  was  an  inevitable  incident 
of  an  innocent  mistake.  The  corporation  was  decided  to  be  a  de 
facto  partner,  and  its  claim  upon  advances  to  the  partnership  was 
postponed  to  the  claims  of  general  creditors ;  but  its  disability  as  a 
partner  does  not  prevent  it  from  prosecuting  a  valid  claim  against 
the  other  partner,  contracted  before  the  illegal  partnership  was 
formed,  and  never  intentionally  used  for  the  benefit  of  the  partner- 
ship business.  The  claim  does  not  grow  out  of  the  partnership  re- 
lation, but  out  of  an  independent  and  antecedent  transaction. 

The  allowance  of  the  claim  is  approved. 


Reath  &  Reath  and  Albert  B.  Weimer,  for  trustee. 
N.  Dubois  Miller,  for  claimants  Ervin,  Page  &  Co. 
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(Dtstrlct  Court,  8.  D.  West  Vlrgliila.  AprO  21.  lMft> 


L  Bi.:iKRDPTCT — QaNBItAL  AaSIQNMBITT— Allow AKCB  TO  A8StaNB& 

An  assignee  under  a  general  assignment  for  tbe  benefit  o(  credtton, 
wbere  tbe  assignor  Is  adjudged  bankruiit  within  four  montiis  after  tke 
assignment,  is  not  entitled  to  any  allowance  for  his  serrlces  In  tbe  care 
and  presenratloD  of  tbe  property,  since  the  assignment,  being  an  act  in 
violation  of  tbe  bankruptcy  law,  to  which  be  was  a  party,  be  becomes 
merely  tbe  agent  of  tbe  bankrupt. 


Sucb  assignee  is  entitled  to  an  allowance  from  tbe  estate  for  the 
actual  and  necessary  expenses  Incurred  'In  preserving  tbe  property  while 
In  bis  possessioD,  since  sucb  expenses  would  have  been  provable  debu 
of  the  estate  bad  they  been  incurred  as  such  by  the  bankrupt 
(Syllabus  by  tbe  Gburt) 

In  Bankruptcy.  On  application  of  Jean  F.  Smith,  assignee  of  the 
bankrupt  under  the  state  insolvency  laws,  for  allowance  for  compen- 
sation, attorney's  fees,  and  expenses. 

John  T.  Graham,  for  assignee. 

KELLER,  District  Judge.  On  January  l,  1902,  J.  W.  Mays  and 
S.  B.  Ma^,  his  wife,  made  a  voluntary  assignment  of  their  prop- 
erty in  the  state  to  Jean  F,  Smith,  Esq.,  for  the  benefit  of  their  cred- 
itors. The  assignee  qualified  as  such  in  the  state  court,  took  pos- 
session of  the  property  thus  assigned,  protected  the  same  by  insur- 
ance against  loss  by  fire,  and  took  personal  charge  of  the  same. 
Within  a  few  days  after  the  making  of  this  assignment  an  involun- 
tary petition  in  bankruptcy  was  filed  against  J.  W.  Mays  by  certain 
of  his  creditors,  and  T.  A.  Null  was,  by  order  of  this  court,  appointed 
special  receiver  to  take  charge  of  the  property  and  effects  of  said 
bankrupt;  and  on  January  10,  1902.  said  Smith,  assignee,  delivered 
the  iM-op«ty  and  effects  of  said  Mays  and  wife  into  the  hands  of  said 
special  receiver.  The  said  S.  B.  Mays,  wife  of  J.  W.  Mays,  also  filed 
a  voluntary  petition  in  bankruptcy.  The  case  was  referred  to  R.  M. 
Baker,  one  df  the  referees  in  bankruptcy  of  this  a>urt,  and  a  trustee 
was  duly  appointed  by  the  creditors  of  the  bankrupts.  In  the  course 
of  the  proceedings  the  assignee  named  in  the  voluntary  deed  of  as- 
signment filed  a  claim  for  $100  for  his  services,  $50  as  a  fee  to  his 
attorney,  and  $12  for  various  expenses  paid  by  him  in  connection  with 
the  assignment;  making  in  all  $162.  The  allowance  of  the  claim 
for  services  and  attorney  fees  was  resisted  by  the  creditors,  and  the 
referee  held  that  "he  cannot  allow  the  said  assignee  or  his  attomc}- 
an}rthing  for  services  rendered  under  and  by  virtue  of  &aid  deed  6i 
assignment,  as  such  claims  are  not  provable  debts  of  the  bankrupt, 
not  having  been  incurred  by  him,  but  by  the  assignee  himself  in  an 
attempt  to  prevent  the  administration  of  the  estate  in  the  bankrupt{^ 
courts,  such  assignment  being  an  act  of  bankruptcy  in  itself,  and  in 
contravention  of  the  policy  of  the  bankrupt  law.  which  is  to  draw  to 
the  bankruptcy  courts  the  administration  of  the  estates  of  all  insol- 
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vents;  but  that  said  Smith,  assignee,  is  entitled  to  an  allowance 
from  the  estate  for  the  actual  and  necessary  expenses  incurred  in 
the  administration  and  preservation  thereof,  whidi,  from  the  i^oof 
of  claim  filed  by  said  Smith,  is  $12;  and  this  amount  is  allowed,  it 
appearing  that  he  had  actually  expended  that  amount  in  good  faith 
pnor  to  the  institution  of  the  bankruptcy  proceedings."  The  as- 
signee, claiming  to  be.  aggrieved  by  the  action  of  the  referee  in  re- 
fusing to  allow  the  claim  as  tiled  by  him,  prays  that  the  order  of  the 
referee  be  set  aside,  and  the  proceedings,  so  far  u  they  relate 
to  his  claim,  be  reviewed;  and  the  referee  thereupon  certified  the 
question  to  the  court  as  follows: 

"Whether  an  aaslgniee  tot  the  benefit  of  tbe  creditors,  under  an  asslsnnient 
madd  DDder  the  etnte  laws,  prior  to  the  flllog  of  an  InToInntary  petition 
against  the  baDkrapt,  Is  eutltled  to  compeDsatlon,  as  such  assignee,  for  his 
services  rendered  prior  to  the  adjudication  and  prior  to  the  appointment 
of  a  trustee  In  the  bankruptcy  proceedings?" 

In  the  case  of  West  Co.  v.  Lea,  174  U.  S.  590,  19  Sup.  Ct  836, 
43  h.  Ed.  1098,  it  was  held  by  the  supreme  court  of  the  United  States, 
in  construing  the  present  bankruptcy  act,  that: 

deed  of  g^oal  asslipuoent  for  the  benefit  of  creditors  oonstitates  tn 
itself  an  act  of  bankruptcy,  which  per  se  authorizes  an  adjudication  of  in- 
voluntary bankruptcy  under  section  8  of  the  aet  of  congress  of  1888.  entirely 
irrespective  of  actual  insolvency.** 

In  the  casj  of  Stearns  v.  Flick  (D.  C)  103  Fed.  919,  it  was  held 
by  Judge  Thompson  that: 

"A  claim  by  an  assignee  und^r  the  state  Insolvency  laws  for  his  compen- 
sation and  expenditures  In  administering  the  estate  prior  to  the  filing  of  a 
petitlcn  in  bankruptcy  against  the  assignor  was  not  a  provable  debt  of  the 
bankrupt  not  having  been  Incurred  by  him.  but  by  the  assignee  himself  In 
an  attempt  to  prevent  the  administration  of  the  estate  in  the  bankruptcy 
(Courts;  and  that  It  was  Immaterial  that  he  acted  In  good  faith,  and  In  con- 
form Itj  to  the  insolvency  laws  of  the  state." 

In  a  case  decided  by  Judge  Pumell  (In  re  Tatum  [D.  C]  112  Fed. 
50)  a  precisely  similar  question  to  the  one  here  presented  arose,  and 
the  judge  there  held  that: 

"A  trustee  under  a  general  assignment  for  the  benefit  of  creditors,  where 
the  assignor  la  adjudged  bankrupt  within  four  months  after  the  assignment, 
is  entitled  to  an  allowance  from  the  estate  for  the  actnal  and  necessary  ex- 
penses Incorred  in  preserving  the  propwty  while  In  hla  possession,  but  not  to 
any  allowance  for  bis  services,  since  the  assignment  was  an  aet  In  violation 
of  the  bankmptcy  law.  to  wbicb  he  was  a  party." 

In  that  case  the  court  said: 

*TakIng  the  Inventoiy  and  preserving  the  estate  being  for  the  benefit  of 
creditors,  equity,  which  governs,  when  not  otherntse  provided.  In  the  admin- 
istration of  bankruptcy  estates,  would  Justify  and  require  that  a  trustee  or 
assignee  under  a  general  assignment  should  be  allowed  actual  expenses  In- 
curred.  This  he  should  itemize,  and.  If  required,  verify  under  oath,  produ- 
cing pnqwr  voucboB  for  money  expended  or  expenses  Incurred.  Such  as- 
signee Is  tbe  agent  for  tbe  bankrupt  and  the  estate  may  be  taken  from  him 
by  a  summary  proceeding  In  the  bankruptcy  court  Bryan  v.  Bemhelmer, 
181  V.  S.  186.  21  8up.  Ct  S57,  45  L.  Ed.  814.  The  assignment  being  an 
act  of  bankruptcy  (West  Co.  v.  Lea.  174  U.  8.  090,  19  Sup.  Ct  836,  48  U  Ed. 
lOQfi),  and  a  fraud  na  the  bankruptcy  act;  as  contemplated  tbweln.  the  as- 
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itgnee  Is  a  part?  to  the  wronfrful  net  An  allowance  for  services  rendered 
In  furtherance  of  such  wrongful  act  would  he  a  violation  of  the  spirit.  If  not 
the  letter,  of  the  bankruptcy  law.  The  assignment  Is  Told.  and  acts  done 
In  pursuance  thereof  confer  no  rights  when  the  proceedings  In  bankmptcy 
are  instituted  w^lthln  four  months  of  ttie  date  of  aoch  aaslgnmenL  An 
assignee  or  trustee  onder  sncb  assignment  Is  a  party  to  the  wrongfnl  act, 
and  cannot  be  allowed  for  serrlces  rendered  In  this  behalf,  ottt  of  the  estate. 
In  the  court  of  bankruptcy.  9ach  assignments  are  contemplated  and  allowed 
tinder  tlie  state  law  (Laws  N.  C.  1803,  e,  4S8),  but  are  acta  of  bankmptcj  un- 
der the  act  of  congress." 

This  case  appears  to  me  to  be  abscriutely  similar  to  the  one  certi- 
fied to  me  for  opinion,  and  to  correctly  propound  the  law.  So  far 
as  the  courts  of  bankruptcy  are  concerned,  the  assignee  of  a  debtor 
under  a  g^eneral  deed  of  assignment  must  be  considered  as  the  agent 
of  the  bankrupt,  and  entitled,  therefore,  to  no  more  compensation 
out  of  the  estate  of  the  bankrupt  in  the  administration  thereof  in 
the  bankruptcy  court  than  the  bankrupt  would  be  entitled  to  had 
he  performed  these  services  himself.  So  far  as  «(ctnal  and  neces- 
sary expenses  incident  to  the  care  and  preservation  of  the  property 
are  concerned,  I  regard  these  as  provable  debts  of  the  estate,  becanse, 
had  they  been  incurred  by  the  bankrupt  as  debts,  they  would  have 
been  so  provable  by  the  creditors.  They  are  not  i^eferred  claims. 
Steams  v.  Flick  (D.  C.)  103  Fed.  gig. 

For  the  foregoing  reasons  the  order  of  the  referee  made  on  the 
I2th  day  of  April,  1902,  upon  the  hearing  of  the  petition  oi  Jean 
F.  Smith,  assignee,  is  approved  in  full. 


CORBITT  ▼.  FARMEBS'  BANK  OF  DK^LAWARB  et  iL 
(Circuit  Court  B.  D.  Virginia.  March  19^  liMfi.) 

•    RKHOTAL  OV  CaUSBB — PrOCBBDTITOS  A7TBR  RbHOTAL. 

The  removal  of  a  cause  from  a  state  to  a  federal  court  does  not 
admit  that  It  was  rightfully  pending  In  the  state  court,  nor  deprive 
the  defendant  of  the  right  to  move  for  tlie  abatemoit  of  an  attach- 
ment b7  which  that  court  acquired  jurisdiction. 

%  ATTACHMSHr— PROPERTT  SUNSOT  TO  AtTAGBMSHT— HOVBT  tK  RXOmnT  OF 

AnotHBR  OomtT. 

Moneys  paid  Into  a  federal  court  potdlng  litigation  in  regard  thereto, 
and  placed  In  Its  registry,  remain  In  its  custody  until  paid  ant,  par- 
Buant  to  law,  by  Its  order,  and  are  not  subject  to  attachment  by  any 
other  court;  the  Jurisdiction  of  the  court  over  such  funds  Is  not  ex- 
tinguished by  the  entry  of  a  final  decree  or  wder  for  th^r  disburse- 
ment, but  continues  until  such  decree  or  order  baa  been  cxecDted. 

In  Equity.   On  motion  to  abate  attachment. 

McI«emore  &  Corbitt,  for  complainant. 
Heath  &  Heath,  for  defendants. 

WADDILL,  District  Judge.  By  decree  entei^  in  the  Um'ted 
States  district  court  for  the  Eastern  district  of  Virginia,  on  the  23d 
day  of  December,  1901,  in  the  matter  of  the  West  Norfolk  Lumber 
Company,  in  bankruptcy,  a  check  was  directed  to  be  drawn  in  f&vor 
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of  the  defendant  the  Farmers'  Bank  of  Delaware,  or  Heath  &  Heath, 
its  counsel,  on  the  funds  to  the  credit  of  the  court,  in  its  registry  in  the 
City  National  Bank  of  Norfolk,  Va.,  for  the  sum  of  %i2,$i6^  On 
the  37th  of  December  a  check  pursuant  to  such  order  was  duly  issued 
and  delivered  to  the  defendant  bank's  counsel.  On  the  26th  of  De- 
cember this  suit  was  instituted  in  the  court  of  law  and  chancery  of 
the  dty  of  Norfolk,  by  the  trustee  of  the  bankrupt  company,  asserting 
certain  preferences  claimed  to  have  been  made  to  the  defendant  bank 
within  four  months  of  the  bankmptcy,  in  which  suit  an  attachment  was 
sued  out,  and  on  the  morning  of  the  27th  served  upon  the  president 
of  the  City  National  Bank  of  Norfolk,  and  Heath  &.  Heath,  attorneys, 
before  the  payment  of  the  check  was  demanded  of  the  bank.  By  prop- 
er proceedings  in  the  state  court  the  cause  was  regularly  removed  to 
this  court,  and  is  pending  therein,  and  is  now  before  the  court  upon 
a  motion  to  abate  the  attachment,  sued  out  and  executed,  as  afore- 
said, upon  the  officers  of  the  registry  of  the  court  and  the  attorneys 
of  the  defendant  company. 

The  removal  of  the  cause  from  the  state  court  to  this  court  does  not 
disentitle  the  defendant  bank  to  move  to  abate  the  attachment  sued 
out,  nor  does  it  admit  that  it  was  rightfully  pending  in  the  state  court, 
or  that  the  defendant  could  have  been  compelled  to  answer  therein; 
and  in  this  court  the  defendant  can  avail  itself  of  any  and  every  de- 
fense, duly  and  seasonably  reserved  and  pleaded,  to  this  action,  in  the 
same  manner  as  if  the  suit  had  been  originally  commenced  therein 
Goldey  v.  Morning  News,  156  U.  S.  523,  525,  15  Sup.  Ct.  559,  39  L. 
Ed.  517;  Railway  Co.  v.  Brow,  164  U.  S.  271,  17  Sup.  Ct.  126,  41  L. 


The  question  presented  by  the  motion  to  abate  the  attachment  in 
this  cause  is  whether  moneys  paid  into  court  pending  litigation  in  re- 
gard thereto, .and  placed  by  order  of  the  court  in  its  registry  or  some 
other  designated  depository,  pursuant  to  law,  are  the  subject  of  at- 
tachment emanating  from  another  court.  This  question  is  one  of 
importance,  as  it  not  only  affects  the  orderly  administration  of  justice 
in  the  several  courts,  but  goes  further,  and  tends,  as  in  this  case,  to 
thwart  and  annul  the  carrying  out  of  the  court's  jud^ent,  in  a  case 
fully  litigated,  with  the  parties  in  interest  all  before  it.  Money  paid 
into  the  registry  of  the  court,  pursuant  to  law,  can  only  be  withdrawn 
therefrom,  by  the  very  terms  of  the  act  of  congress  providing  for  the 
deposit,  "by  the  order  of  the  judge,  or  the  judges  of  said  court,  respec- 
tively, to  be  signed  by  such  judge,  or  judges,  and  to  be  entered  and 
certified  of  record  by  the  clerk."  When  a  court  causes  funds  to  be  so 
placed  in  its  registry,  they  are  to  the  credit  of  the  court  itself,  there 
placed  and  held,  to  the  end  that  its  deq-ees  and  orders  in  respect  there- 
to may  be  obeyed  and  carried  out  in  accordance  with  its  judgment 
rendered;  and  no  court,  other  than  one  having  a  supervisory  power 
over  the  acts  of  such  court,  can  by  any  act  of  its  own,  or  any  decree, 
order,  or  {»-ocess  emanating  from  it,  except  with  its  leave,  assert  any 
claim  to,  or  secure  any  right  in  or  lien  upon,  such  funds,  so  long  as  the 
same  remun  under  its  control.  To  entertain  a  contrary  doctrine  to 
this  would  not  only  work  untold  mischief  and  delay  in  legal  proceed- 
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ings,  but  would  result  in  innumerable  conflicts  between  the  courts 
themselves ;  and  the  consequence  would  be  that  funds  once  paid  into 
court,  with  a  view  of  having  the  rights  of  parties  litigant  thereto  ad- 
justed and  determined,  instead  of  being  disposed  of  by  the  termination 
of  the  particular  controversy,  would  be  involved  in  an  endless  chain  of 
litigaticm.  This  subject  has  been  before  the  courts,  state  and  federal, 
too  frequently  to  now  admit  of  serious  cavil  or  doubt.  Wallace  t. 
McConnell,  13  Pet.  136,  150,  151,  10  L.  Ed.  95;  The  Lottawana,  20 
Wall.  201,  22  L.  Ed.  259;  Jones  v.  Bank,  22  C.  C  A.  483,  76  Fed. 
683,  686,  687,  35  L.  R.  A.  698;  In  re  Forsyth  (D.  C.)  78  Fed.  296, 
302-304;  In  re  Cunningham,  Fed.  Cas.  No.  3,478;  Tuck  v.  Manning, 
150  Mass.  211,  22  N.  E.  looi,  5  L.  R.  A.  666;  Curtis  v.  Ford,  78 
Tex.  262,  14  S.  W.  614,  10  L.  R.  A.  529;  Holker  v.  Hennessey, 
143  ^^o.  80,  44  S.  W.  794,  65  Am.  St.  Rep.  642 ;  Allen  v.  Gerard,  21 
R.  I.  467, 44  Aa  592, 49  L.  R.  A.  351,  79  Am.  St.  Rep.  8ld 

The  position  taken  by  counsel  for  complainant,  that  the  court,  hav- 
ing entered  its  final  order  in  respect  to  the  money  in  question,  had  ex- 
hausted its  jurisdiction  over  the  same,  and  that  such  funds  then  remain 
subject  to  seizure  by  attachment  or  other  legal  process,  as  any  other 
property  belonging  to  the  defendant  bank,  is  equally  fallacious.  A 
conclu»on  in  favor  of  parties  litigant  to  any  controversy  would  be 
barren  of  good,  if  the  court  rendering  the  decision  was  powerless  to 
cause  its  decrees  and  orders  to  be  put  into  operation  and  duly  exe- 
cuted; and  such  a  result,  as  to  moneys  in  the  court's  own  registry, 
would,  indeed,  leave  it  in  a  helpless  and  pitiable  plight. 

In  Wayman  v.  Southard,  10  Wheat,  z,  6  L.  Ed.  353,  Chief  Justice 
Marshall  said: 

"rnie  Jurisdiction  of  a  court  Is  not  exhausted  by  the  rendition  of  Its  judg- 
ment, but  contlnnes  until  tbat  Judgment  shall  be  satlsfled.  .Many  questions 
arise  on  the  process,  subseqaent  to  the  Judgment,  In  which  Jurlsdlctlan  Is  to 

t>e  exercised." 

In  Osbom  v.  U.  S.,  91  U.  S,  474,  479,  23  L.  Ed.  390,  Mr.  Justice 

Field,  speaking  for  the  supreme  court,  said : 

"The  powOT  ot  the  conrt  over  moneys  belonging  to  Its  registry  continues 
until  th^  are  distributed  porsuant  to  flnal  decrees  In  the  cases  In  which  tiie 
moneys  are  paid.  If  from  any  caose  they  are  prevloosly  withdrawn  from 
the  registry  without  authority  of  law.  the  court  can,  by  summary  proceed- 
ings, compel  their  restitution." 

Reference  has  been  made  by  complainant's  counsel  to  the  cases  of 
Gumbel  v.  Pitkin,  124  U.  S.  131,  154,  8  Sup.  Ct  379,  31  L.  Ed.  374; 
Earle  v.  Conway,  178  U.  S.  456,  20  Sup.  Ct.  918,  44  L.  Ed.  1149; 
Bank  v.  Yardley,  165  U.  S.  634, 17  Sup.  Ct.  439, 41  L.  Ed,  855.  Upon 
a  careful  examination  of  these  cases,  nothing  will  be  found  inconsistent 
with  the  views  herein  expressed ;  and  the  several  state  court  authori- 
ties cited  holding  a  contrary  doctrine,  notably  Weaver  v.  Davis,  47 
111.  235,  and  Dunsmoor  v.  Furstenfeldt,  88  Cal.  522,  26  Pac.  518,  12 
L.  R.  A.  508,  22  Am.  St.  Rep.  331,  are  not  in  accord  with  the  pre- 
ponderance of  authorities,  state  and  national. 

It  follows  from  what  has  been  said  that  the  attachment  should  be 
abated,  and  a  decree  may  be  accordingly  so  entered. 
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BWIFT  A  CO.  V.  GROFF  et  aL 
(Circuit  Court  D.  MlnnesoU.  Tblrd  Dlvlalon.  February  IS.  IMS.) 


UzTFAiR  CoMPBTiTcoN— Use  OP  Trade-Nambs— "SwiFT." 

The  word  "Swift"  adopted  and  long  used  by  Swift  St  Co.,  meat  pack- 
ers, etc.,  as  a  name  for  the  varlona  products  of  the  company,  has  become 
known  to  the  public  as  denoting  the  origin  of  socta  products;  and  tbe 
company  la  entitled  to  an  injnnctlon,  on  .the  ground  ot  unfair  competi- 
tion, to  restrain  a  mannfoeturer  of  like  pxodiictfl  from  deMgnatliiff  them 
by  snch  name,  wbere  there  la  no  apparent  reaaon  or  aiwroprtatencas  lo 
ancb  use,  bat  it  appeara,  ratbor,  to  baTe  been  adopted  Cor  tbe  purpose 
of  deceiving  purchasers.! 

In  Equity. .  Stiit  to  restrain  unfair  competition  in  trade.  On  mo- 
tion for  preliminary  injunction. 

Bond,  Adams,  Pickard  &  Jackson,  for  complainant 
John  W.  Willis  and  John  E-  Stryker,  for  defendant*. 

LOCHREN»  District  Judge  (orally).  The  law  recognizes  that 
where  a  manu^cturer  has  acquired  popularity  for  his  manufactured 
articles  by  reason  of  tiieir  excellence  and  satisfaction  to  purchasers, 
and  has  adopted  a  name  by  which  they  are  designated,  so  as  to  refer 
to  the  origin  of  the  articles  of  the  manufacturer,  he  has  such  prop- 
erty in  the  name  so  adopted  that  no  other  person  will  be  allowed  to 
pirate  it  and  use  it  for  his  advantage,  and  to  the  detriment  of  the 
person  originally  using  the  name  to  designate  his  own  manufacture. 
This  is  so  for  the  reason,  first,  that  it  is  an  injuiy  to  the  person  who 
has  got  a  good  name  for  his  articles  to  deprive  him  of  that  advantage 
by  deceiving  persons  who  desire  to  buy  articles  of  him,  thus  causing 
to  him  the  loss  of  the  sale  of  the  articles;  and  also  because  it  is  a 
fraud  upon  the  purchaser,  who  is  prevented  in  that  way  from  pur- 
chasing the  articles  he  may  desire  to  purchase.  Now  it  is  true,  as 
stated  by  counsel,  that  nobody  can  adopt  as  a  trade-mark  or  acqiure 
a  monopoly  of  a  family  name,  so  as  to  prevent  another  person  to 
whom  that  name  appertains  from  using  it  as  his  own  name  and  mark- 
ing his  goods  with  it,  if  he  does  so  in  a  way  which  is  not  calculated  to 
represent  them  as  the  goods  of  another.  But  there  may  be  some  re- 
striction on  the  use  of  one's  own  name,  and  he  cannot  use  it  in  con- 
nection with  other  words  in  such  a  way  that  it  will  be  likely  to 
mislead  intending  purchasers,  and  cause  them  to  purchase  goods  of 
his  manufacture,  mistakingly,  as  the  goods  for  another  person  of  the 
same  name,  who  has  an  established  reputation  for  his  goods,  and 
whose  goods  are  desired  by  the  purchaser.  In  this  case  it  appears 
that  the  complainants  adopted  the  name  "Swift"  for  their  various 
products,  and  that  was  the  name  of  the  person  who  originated  the 
Swift  Company,  and  properly  used  his  own  name  to  designate  the 
various  marketable  products  that  were  produced  in  the  business  of 
the  company, — ^meats,  mainly,  but  also  such  other  articles  as  came 

>  Unfiilr  competltloa.  see  notes  to  Scbeoer  v.  MuUer,  20  OL  O.  A.  16S,  and 
liftrft  T.  Harpia:,  80  O.  OL  A.  87(L 
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from  the  stock  yard  and  slaughtering  business  as  weU.  Among  other 
things,  they  have  used  it  for  articfes  which  they  call  "stock  food" 
and  poultry  food."  They  have  never  manufactured  nor  placed  their 
trade-mark  on  the  other  articles  which  are  stated  here  to  have  been 
manufactured  by  the  defendants.  Why  the  defendants  adopted  that 
name,  or  used  the  name  "Swift"  in  their  business,  does  not  very 
satisfactorily  appear.  It  appears  that  none  of  them  were  of  that 
name.  It  is  said  that  they  used  the  name  with  reference  to  the 
rapidity  or  quickness  with  which  the  articles  would  operate;  and 
while  there  might  be  some  propriety  or  aptness  with  reference  to 
some  of  these  articles,  such  as  lice  killer  and  vermifuge  or  worm  ex- 
terminator, it  is  difficult  to  see  the  aptness  of  applying  it  to  lemon 
extract  or  lemon  juice,  or  to  the  different  kinds  of  food.  It  does 
not  occur  to  me  that  there  is  any  particular  aptness  in  applying  it  to 
such  articles.  Its  use  in  connection  with  the  name  adopted  as  the 
name  of  the  company  cannot  have  that  particular  idea  connected 
with  it ;  and  it  would  seem  that  its  use  with  reference  to  the  articles 
would  be  to  refer  to  their  origin,  or  the  place  where  they  were  manu- 
factured, or  to  the  persons  who  manufactured  them.  As  far  as  de- 
fendant company  is  concerned,  it  does  not  seem  to  matter  whether 
it  was  the  name  "Swift"  or  "Swift's,"  that  was  used.  "Swift  Pack- 
ing Company"  or  "Swift's  Union  Stock  Company"  would  not  be  par- 
ticularly different  from  "Swift's  Packing  Company"  or  "Swift  Union 
Stock  Company."  It  would  be  still  generally  understood.  I  think, 
as  taken  from  a  proper  name.  And  my  impression  is  that,  in  the 
general  apprehension,  it  would  be  so  regarded  in  respect  to  these, 
articles.  Swift"  is  not  a  very  apt  adjective  to  apply  to  any  of  them. 
The  word  goes  further  than  "quick"  or  "rapid.  It  gives  the  idea 
of  continuance  of  a  very  rapid  motion.  I  am  not  imivessed  vnth 
the  good  faith  of  the  use  of  that  name  in  tins  case,  and  I  am  rather 
inclined  to  the  impression  that  the  name  was  used  with  the  idea  of 
taking  advantage  of  the  fact  that  the  complainant  company  was  a 
well-known  company  and  largely  engaged  in  business,  and  therefore 
it  was  an  improper  appropriation  of  the  name  of  that  concern.  But 
I  think  there  can  be  no  complaint  made  where  the  name  is  used  to 
designate  goods  that  are  not  manufactured,  or  analogous  to  goods 
which  are  manufactured,  by  the  complainant..  The  complainant  does 
not  make  any  lemon  juice,  or  several  of  the  other  articles  that  are 
mentioned  in  the  bill,  and  the  complainant  is  not  defrauded  hy  the 
use  of  that  name  by  the  defendant,  or  by  the  sale  of  any  such  articles; 
and,  as  to  the  making  of  such  articles,  the  public  has  no  reason  to 
expect  that  any  articles  that  they  buy  of  such  kinds  are  the  manu- 
facture of  the  complainant. 

I  think  that,  as  far  as  the  stock  food  and  poultry  food  are  con- 
cerned, the  writ  of  injunction  should  issue,  and  that  as  to  the  others 
it  should  not  issue.  An  order  may  be  drawn  accordingly. 
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L  Baskbdfts— Co]rcui«>  Asnrs— IicntnoitMBNT. 

A  banknipt  cannot  be  Imprisoned  Indtflnltelr  on  the  grotrnd  tiut  he 
bas  concealed  assets,  especially  when  It  Is  not  known  certainly  that  he 
has  the  assets  which  he  is  called  on  to  surrender,  and  where  he  has 
been  kei»t  In  Jail  for  something  orar  a  m<mtb  he  ought  not  to  be  confined 
longer. 

X  Same— ExBMPTions. 

A  bankmpt  who  has  made  way  with  the  greater  part  of  his  assetSr  and 
gotten  them  out  of  the  jurisdiction,  cannot  ask  to  hare  an  exemption 
set  ^MTt  to  him  out  of  what  is  In  the  court's  possession. 

In  Bankruptcy.   On  exceptions  to  rulings  of  referee. 

John  T.  Bottom  and  Frank  £.  Carstarphen,  for  bankrupt. 
Bkksler,  McLean  &  Bennett/ f<»*  creditors. 

HALLETT.  District  Judge  (orally).  There  is  no  doubt  whatever 
that  this  man  is  a  swindler,  and  a  veiy  bold  and  unscrupulous  one.  It 
has  been  apparent  at  all  times  that  he  either  g^ve  the  money  which 
he  drew  from  the  bank  to  the  woman  he  calls  his  wife  or  kept  it  him- 
self. The  story  that  he  put  it  in  a  cupboard  under  a  stairway  is  in- 
credible. That  he  drew  Uie  money  from  the  bank  and  put  it  in  such 
a  place  as  that  is  too  absurd  for  belief.  If  his  wife  was  a  concubine^  and 
not  his  wife,  she  has  probably  made  off  with  it,  and  is  indifferent  to  his 
fate.  In  that  view,  he  cannot  return  the  money.  Upon  the  hypothesis 
that  he  has  possibly  concealed  the  money,  or  at  least  $1,700  of  the 
amount,  and  knew  where  he  could  get  it,  we  have  kept  him  in  jail 
for  something  over  a  month.  In  a  proceeding  of  this  kind  the  court 
is  not  authorized  to  imprison  a  bankrupt  indefinitely,  especially  when 
it  is  not  certainly  known  that  he  has  the  money  which  he  is  called 
upon  to  surr»ider ;  and  upon  the  ground  that  the  bankrupt  has  been 
kept  a  sufficient  time,  probably,  to  induce  him  to  surrender  the  money 
if  he  has  it,  X  suppose  he  must  now  be  discharged.  In  making  such 
an  order  I  would  not  have  it  understood  that  I  am  at  all  convinced 
that  he  has  not  this  money  in  some  place  of  concealment.  He  is  a 
man  of  low  order^ — so  low  that  it  is  most  extraordinary  that  mer- 
chants should  have  given  him  credit.  I  do  not  think  the  merchants 
are  entitled  to  very  much  sympathy  in  a  case  of  this  kind, — to  pick  up 
an  adventurer  of  this  sort  and  sell  him  goods.  They  ought  to  expect 
to  be  swindled.  We  will  discharge  the  bankrupt  from  imprisonment 
upon  the  ground  that  it  seems  to  be  useless  to  keep  him  longer  im- 
prisoned in  order  to  recover  this  money. 

As  to  the  exception  to  the  report  of  the  referee  in  disallowing  the 
exemption,  that  will  be  overruled.  It  would  be  most  extraordinary 
if  a  man  of  this  kind,  after  making  away  with  a  great  part  of  his  stock, 
and  getting  it  out  of  the  jurisdiction,  could  come  into  court  and  ask 
that  he  have  an  exemption  from  the  remainder  of  the  stock.  The  stat- 
ute <^  exemptions  is  made  for  honest  debtors,  and  not  for  men  like 
this  one.  The  ruling  of  the  referee  in  that  respect  is  sustained. 
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<01rcnlt  Court,  8.  D.  Mew  York.   Febmair  90;  IM&I 


Patssti— InrBiHOEUKKT— Cabiket  abd  Cuttbr'b  Sizb  Ticket. 

The  Keller  patent,  No.  40S^9i^,  for  a  comblnatloii  of  garment  cutter's 
size  tickets,  with  a  cabinet  for  holding  the  same^  tUU  Talid  and  In^ 


In  Equity.  Suit  for  infringement  of  letters  patent  No.  403,939. 
for  a  combined  cabinet  and  cutter's  size  ticket,  issued  to  John  Kelle' 
May  28,  1889.    On  final  hearing. 

Walter  D.  Edmonds,  for  plaintiffs. 
Eugene  Cohn,  for  defendants. 

WHEELER,  District  Judge.  Thrs  patent.  No.  403,939,  dated 
May  28,  1889*  and  granted  to  John  Keller,  is  for  a  combination  of 
garment  cutter's  size  tickets  in  rolls,  with  a  cabinet  for  holding 
them  in  tiers,  to  be  drawn  out  through  apertures  as  the  sizes  are 
wanted  for  use.  The  specification  is  meager,  but  it  seems  to  de- 
scribe the  parts  sufficiently  to  be  understood  by  those  skilled  in 
that  art,  which  is  all  that  is  required.  The  description  does  not 
mention  a  back  to  the  cabinet,  and  the  perspective  of  the  drawing 
is  such  that  it  does  not  show  any,  but  one  would  be  implied  in  the 
former  and  suggested  by  the  latter.  The  evidence  was  admissible 
to  make  this  plain,  and  properly  shows  how  the  cabinet,  which  is 
the  principal  part,  would  be  understood  to  be  used.  Loom  Co.  t. 
Higgins,  105  U.  S.  580,  26  L.  Ed.  1177.  The  specific  infringement 
complained  of  is  a  box  holding  the  rolls  of  tickets  to  be  drawn  out 
through  a  long  aperture  extending  in  front  of  all  the  rolls.  This 
variation  seems  to  be  immaterial.  The  rolls  and  box  were  furnished 
to  an  agent  of  the  plaintiffs  by  one  of  the  defendants  at  their  place 
of  business,  who  testifies  that  the  agent  requested  the  arrangement 
of  the  partitions  for  holding  the  rolls  in  the  box  and  the  aperture. 
This  is  denied  by  the  agent,  and  the  circumstances,  together  whh 
the  letter  of  the  defendants  to  a  customer  as  to  furnishing  cabinets, 
show  that  as  to  this  the  ^ent  is  most  probably  right. 

Decree  for  plaintiff. 
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OOUEB  T.  ALLBN  et  aL 
fCXrestt  Court  of.  Avails,  Ninth  Circuit.   AprD  7,  IMS;! 
No.Tia. 

L  ArPEAIr— PARTISa. 

On  an  appeal  to  tbe  circuit  court  of  appeals,  citation  need  bo  served 
only  on  those  parties  whose  lntei'«sts  are  affected  by  tba  decreo  or  order 
appealed  from. 

IL  CoRPOiiATioHB— TAunrrr  or  Mortqaox— Evfkct  or  Issoltshct. 

A  corporation,  so  long  as  It  Is  a  going  concern  and  engaged  In  tbe 
active  irosecutlon  of  Its  buslneas,  may  lawfully  execute  a  mortgage  on 
ItB  property.  If  done  In  good  faltb,  to  secure  an  extension  of  a  prior  In- 
debtedncsa  and  further  advances  to  be  used  In  its  business,  although  It 
Is  at  the  time  flnancinlly  embarrassed,  or  even  insolvent;  and  there  Is 
nothing  lo  the  law  of  Washington,  as  estiibllsbed  by  the  decisions  of  Its 
supreme  court,  which  renders  such  a  mortgage  Invalid  aa  against  other 
creditors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Washington. 

Tbe  appellant,  F.  W.  Ooler,  appeals  from  a  decree  of  the  circuit  court  dis- 
missing his  bill  nf  Intervention  after  tbe  court  had  sustained  a  demurror 
thereto  and  he  had  refused  to  further  plead.  The  appellant  was  a  Judgment 
credltw  of  the  Padflc  Northwest  Packing  Company,  a  corporation,  and  by 
his  bill  of  Intervention  he  sought  to  annul  and  set  aside  a  mortgage  which 
had  been  executed  by  the  corporation  to  Henry  F.  Allen,  and  which  was  In 
the  progress  of  foreclosure  at  the  suit  of  said  Allen.  The  mortgage  had 
been  executed  on  May  11.  1900,  to  secure  the  sum  of  |25,7^  and  advances  to 
be  made  by  the  mortgagee  not  to  exceed  910.000.  In  tbe  bill  brought  to 
fmectosft  tbe  mortgage  It  was  allied  tbat  atter  the  execution  of  the  mort- 
gage, and  In  the  months  of  May  and  June,  1900,  the  mortgagee  bad  made 
advances  under  said  agreement  to  said  corporation  In  excess  of  said  sum  of 
$10,000.  Tbe  complainant  In  the  foreclosure  sought  to  enforce  his  mortgage 
lien  to  tbe  fxiU  amonot  of  tbe  said  sum  so  owing  on  May  11,  1900,  and  the 
subsequent  advances.  From  the  pleadings  It  appears  that  the  mortgagor  was 
ragaged  in  the  business  of  catching  and  cunning  salmon,  and  was  possessed 
of  various  kinds  of  property,  which  It  used  In  connection  with  Its  business. 
All  of  Its  property  was  Included  In  the  mortgage  to  Allen,  and  In  Its  answer  i 
to  the  bill  of  complaint  In  the  foreclosure  suit  It  alleged  that  Its  Indebted- 
ness to  tbe  complainant  therdn  arose  out  of  an  arrangement  which  be  bad 
wltb  the  complainant  by  virtue  of  which  tbe  latter  was  to  advance  and  did 
advance  divers  sums  of  money  from  time  to  time  to  the  corporation,  and 
was  to  receive,  and  did  receive,  in  return  the  total  output  of  the  corporation's 
cannery  for  his  reimbursement.  In  tbe  foreclosure  suit  a  receiver  was  ap- 
pointed, and  all  the  mortgaged  property  passed  Into  bis  possession.  The  ap- 
pellant in  fils  bill  of  Intervention  alleged  that  by  reason  of  the  receivership 
all  Hm  jvoperty  of  his  Judgment  debtor  had  been  placed  beyond  tbe  reach 
of  execution,  and  he  prayed  the  court  to  set  aside  the  mortgage,  and  permit 
hlffl  to  share  equally  with  tbe  mortgagee  In  the  assets  of  the  corporation. 
He  further  alleged  In  bis  bill  that  be  had  "no  knowledge  or  Information  cop- 
cemlng  the  aTerments"  of  tbe  mortgagee's  bill  relating  to  the  consideration 
<tf  tbe  mortgage  or  the  advances  made  or  to  be  made  thereunder,  and  he 
made  denial  of  the  legal  conclusion  tliat  the  mortgage  was  valid.  This 
matter  so  set  forth  In  tbe  Intervener's  bill  was  clearly  ln»uSlclent  to  impeach 
tbe  mortage  or  to  raise  an  issue  as  to  any  of  tbe  facts  pleaded  In  the 
mortgagee's  bill.  The  appellant  Impliedly  admits  that  such  Is  the  case,  for 
be  rests  bis  cause  upon  tbe  appeal  solely  upon  the  ground  that  he  has  shown 
that  he  la  entitled  to  equitable  relief  upon  bis  allegatltm  that  the  corporation 
was  Insolvent  at  all  times  In  the  month  of  Hay,  1900,  and  at  tbe  time  of  tbe 
giving  of  the  mortgage  to  the  complainant  Allen,  and  Uiat  Its  liabilities 
114  P.— 89 
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rroflsly  exceeded  Its  asBets,  and  "that  at  the  time  of  giving  the  mortgage 
the  defendaat  the  Pacltlc  Northweat  Packing  Ctunpany  bad  reached  a  point 
where  its  debta  were  greater  than  Its  property,  where  It  could  not  pay  In  the 
ordinary  course,  where  Its  business  was  no  longer  profitable,  and  when  It 
ought  to  be  wound  up  and  Its  assets  distributed."  The  allegations  of  fact  in 
this  charge  agalnat  the  validity  of  the  mortgage  are  that  the  corporation  was 
Insolvent:  that  it  had  reached  a  point  where  It  could  not  pay  in  the  ordinary 
course,  and  where  Its  baslness  was  no  Itmgar  profltabte.  The  remainder  of 
the  allegation  states  the  remedy  which  tilie  pleadw  averred  waa  apivoprlate 
to  Its  condition. 

Bausman  &  Kelleher,  for  appellant. 

Harold  Preston,  £.  M.  Carr,  and  L.  C  G^lman,  for  appellees. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS, 
Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

A  motion  is  made  to  dismiss  the  appeal,  on  the  ground  that  neither 
the  corporation  wliich  executed  the  morts^ge^  nor  its  predecessor  in 
interest,  nor  Austin  Claiborne,  W.  M.  Wimams,  or  W.  A.  Keene,  who 
were  parties  to  the  foreclosure  suit  by  reason  of  having  been  made 
trustees  of  certain  of  the  mortgaged  property,  were  served  with  the 
citation  on  the  appeal.  In  the  suit  of  foreclosure  the  appellant  was 
permitted  by  the  court  to  intervene.  To  his  bill  of  intervention  but 
one  of  the  parties  to  the  suit  appeared.  Allen,  the  complainant  in  the 
suit,  filed  a  demurrer.  The  order  which  was  appealed  from  was  that 
the  complaint  in  intervention  be  dismissed,  and  that  the  com[dainant 
be  not  required  to  further  answer  the  said  complaint."  This  order 
affected  none  of  the  parties  to  the  suit  except  Allen,  and  afforded 
none  of  them  the  right  to  appeal  or  to  be  heard  in  the  appellate  court. 
The  appellees  rely  upon  the  case  of  Davis  v.  Trust  Co.,  152  U.  S.  590, 
14  Sup.  Ct.  693,  38  L.  Ed.  563,  in  which  it  was  said  "that  sdl  the  parties 
to  the  record  who  appear  to  have  an  interest  in  the  order  or  ruling 
challenged  irust  be  given  an  opportunity  to  be  heard."  But  in  what 
way  are  any  of  the  other  parties  to  the  record  interested  in  the  order 
which  is  af^ealed  fron^?  The  insolvent  mortgagor  can  have  no 
.  interest  in  the  determination  of  the  legal  question  which  is  presented 
upon  this  appeal,  and  certainly  none  of  the  other  parties  to  the  suit 
are  in  any  way  affected  thereby.  It  is  sufficient  If  the  case  is  so  f»re- 
sented  on  the  appeal  "that  the  appellate'tribunal  shall  not  be  reqmred 
to  decide  a  second  or  third  time  the  same  question  on'  the  same 
record."    Masterson  v.  Herndon,  10  Wall.  416, 19  L.  Ed.  953. 

Does  the  bill  of  intervention  present  a  state  of  facts  such  as  to  en- 
title tiie  intervener  to  equitable  relief?  The  courts  of  the  United 
States  in  dealing-  with  the  question  of  the  right  of  an  insolvent  cor- 
poration to  prefer  a  creditor  have  in  all  cases,  except  where  the 
matter  is  the  subject  of  statutory  regulation,  held  that  the  corpora- 
tion had  the  same  right  and  authority  to  make  such  preference  that 
an  individual  would  have.  In  F<^g  v.  Blair,  133  U.  S.  534,  10  Sup. 
Ct.  338,  33  L.  Ed.  721,  referring  to  the  doctrine  that  the  assets  of  an 
insolvent  corporation  are  a  trust  fund  for  its  credit<»s,  Mr.  Justice 
Field  said: 
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•That  doctriiM  011I7  mmm  that  the  property  most  first  b*  appropriated  to 
tha  payment  <tf  tlw  debts  of  tlie  company  before  any  portion  ot  It  can  be 
dlstrlbnted  to  tbe  stockholdm.  It  does  not  mean  that  the  property  Is  so 
affected  by  the  Indebtedness  of  the  company  that  tt  cannot  be  sold,  trans- 
ferred, or  mortgaged  to  bona  flde  purchasers  for  a  valnable  ^consideration, 
except  subject  to  tbe  liability  of  being  appropriated  to  pay  that  Indebtedness. 
Snch  a  doctrine  has  no  existence." 

In  HolHiu  V.  Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37  Ed.  ■ 
1 1 13,  the  cotirt  said: 

"A.  party  may  deal  with  a  corporation  In  respect  to  Its  property  In  the 
same  mannw  as  with  an  Indlvldnal  owner,  and  with  no  greater  danger  of 
being  held  to  have  received  into  his  possession  prop^ty  burdened  with  a 
trust  or  lien.** 

See,  also,  Sanford  Fork  &  Tool  Co.  v.  Howe,  Brown  &  Co,  157 
U.  S.  312,  15  Sup.  Ct.  621,  39  h.  Ed.  713. 

But  it  is  said  that  a  different  rule  has  been  established  in  the  state 
of  Washington  by  the  decisions  of  the  supreme  court  of  that  state  in 
Thompson  v.  Lumber  Co.,  4  Wash.  600,  30  Pac  741,  31  Pac.  25, 
Conover  v.  Hull,  10  Wash.  673,  39  Pac.  166,  45  Am.  St.  Rep.  810, 
and  Biddle  Purchasing  Co.  v.  Port  Townsend  Steel  Wire  &  Nail  Co., 
16  Wash.  681,  48  Pac.  407.  In  the  first  of  these  cases  a  mortgage  to 
secure  demand  notes  was  given  on  all  the  property  and  assets  of  a 
corporation.  No  time  for  payment  was  mentioned  in  the  mortgage, 
but  it  was  stipulated  that  until  default  the  mortgagor  should  remain 
in  possession.  The  debt  which  the  mortgage  was  given  to  secure  had 
long  been  overdue.  For  many  months  the  corporation  had  been  em- 
barrassed, and  could  pay  nothing  on  its  debts,  but  was  merely  using 
up  its  property,  and  its  business  was  practically  closed,  of  all  of  which 
facts  the  court  found  that  the  mortgagee  was  informed.  The  court 
remarked  of  this  mortgage  that  "it  was  designed  to  act  as  a  shield 
between  the  corporation  and  its  other  creditors  •  •  *";  and  that 
"no  device  can  receive  the  countenance  of  the  court  which  provides  for 
an  indefinite  continuance  of  its  a}rporate  life  under  the  protection  of 
a  mortgage  against  the  protest  of  those  who  are  entitled  to  share  in  its 
property."  In  Conover  v.  Hull  the  court  denied  the  right  of  the  cor- 
poration to  prefer  an  antecedent  debt  upon  the  ground  that  the  corpo- 
ration was  not  only  insolvent,  but  that  there  was  collusion  between 
its  officers  and  the  preferred  creditor,  all  of  which  was  known  to  the 
latter.  In  Biddle  Purchasing  Co.  v.  Port  Townsend  Steel  Wire  & 
Nail  Co.  the  insolvent  corporation  simultaneously  executed  several 
mortgages  to  creditors  to  secure  prior  indebtedness.  The  corporation 
was  seriously  embarrassed,  and  at  the  date  of  giving  the  mortgage  and 
for  some  time  fn-ior  thereto  had  been  unable  to  operate  its  works  and 
plant,  and  they  were  idle,  and  "for  a  long  time  prior  thereto"  it  had 
been  insolvent.  Its  purpose  in  giving  the  mortgage  was  to  prefer  the 
secured  creditors  and  to  hinder  and  delay  the  others.  Under  these 
circumstances,  the  court  applied  the  doctrine  of  the  trust  fund  and  set 
aside  the  preference.  In  the  case  before  the  court  the  facts  differ 
■widely  from  the  facts  in  the  cases  so  cited.  It  must  be  borne  in  mind 
that  this  is  not  the  ordinary  case  of  an  insolvent  corpcxation  selecting 
one  creditor  to  whom  it  owed  an  antecedent  debt  and  securing  the 
same  to  the  exclusion  of  others.  The  mortgage  in  the  case  at  bar 
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was  taken  not  only  to  secure  a  prior  indebtedness,  but  a  large  propor- 
tion of  the  amount  secured  was  a  new  consideration,  money  to  be  ad- 
vanced for  the  U8C  of  the  corporation  in  its  business  to  the  amount  o( 
$10,000.  The  corporation  had  not  to  any  extent  closed  its  business, 
nor  is  it  alleged  that  it  was  embarrassed  further  than  that  it  was  in- 
solvent. Its  business  was  not  brought  to  a  close  tintil  several  months 
later.  Even  if  the  decisions  oC  the  supreme  court  of  the  state  of 
Washington  are  held  to  sanction  the  general  doctrine  that  an  insolvent 
corporation  cannot  prefer  one  of  its  creditors,  the  doctrine  has  not 
been  held  applicable  to  a  mortgage  given  in  whole  or  in  part  for  a 
valuable  consideration  moving  at  the  time  of  its  execution.  The 
mortgagee  in  this  instance,  according  to  the  pleadings,  furnished  the 
corporation  funds  for  its  use  in  the  course  of  its  business.  His  mort- 
gage was  taken  for  money  already  advanced  and  for  money  thereafter 
to  be  advanced.  It  is  not  alleged  that  he  had  any  knowledge  of  the 
insolvency  of  the  corporation  or  that  the  officers  of  the  latter  intended 
to  give  him  a  preference  or  to  hinder  or  delay  other  creditors.  The 
corporation  was  a  going  concern.  At  the  time  of  giving  the  mortgage 
and  receiving  the  advances  it  was  apparently  preparing  for  the  annual 
run  of  salmon  which  might.be  expected  to  furnish  it  the  means  of  dis- 
charg^g  or  reducing  its  liabilities.  The  supreme  court  of  Washing- 
ton, in  adopting  the  doctrine  of  the  decisions  above  noted,  was 
guided  largely  by  the  case  of  Rouse  v.  Bank,  46  Ohio  St.  493, 22  N.  £. 
293,  5  L.  R.  A.  378,  15  Am.  St.  Rep.  644.  But  the  supreme  court  of 
Ohio  in  a  later  case  fDamarin  v.  Iron  Co.,  47  Ohio  St.  581,  26  N.  E. 
37)  held  that  a  mortgage  executed  by  a  corporation  to  secure  a  pre- 
existing debt  is  not  necessarily  invalid  for  the  reason  that  the  com- 
pany was  known  to  be  insolvent,  where  the  company  was  at  the  time 
in  the  possession  of  its  property  and  in  the  active  prosecution  of  its 
business,  and  intended  to  continue  therein  unless  prevented  by  other 
creditors;  and  the  object  of  the  mortgage  was  not  to  prefer  the  cred- 
itor, but  to  obtain  an  extension  of  credit.   Said  the  court : 

"The  rtgbt  of  a  company,  though  embamiBsei],  to  continne  Ita  bnslness 
and  retrieve  Its  fortOBes,  if  possible,  must  be  conceded  to  tt  as  well  as  to 
natnnU  persons,  and  this  right  necessarllr  carries  with  It  the  power  to  ob- 
tain an  extension  of  credit  hy  giving  a  mortgage  upon  Its  property  to  each 
of  Its  creditors  as  are  unwilling  to  give  farther  time  unless  so  secnretL 
When  this  power  fs  fairly  and  honestly  exercised,  with  no  purpose  at  the 
time  of  immediately  abandoning  business  or  making  an  asslgnmrat,  tlie 
validity  of  a  security  so  obtained  cannot  be  questioned." 

We  think,  in  view  of  all  the  facts  set  forth  in  the  bill  of  intervention 
and  the  law  applicable  thereto,  that  the  appellant  has  shown  no  ground 
sufficient  to  justify  a  decree  settinpf  aside  the  mortgage. 

The  decree  of  the  circuit  court  is  affirmed. 
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(Circuit  Court  of  ApimnlR.  KtfChtli  Cirnilt.   March  31,  1002.) 


No.  I.(i54. 


t  NsaLinE:«cB— DA.NaEiiou8  Condition  or  PmvATB  Pbopebtt—  Iuplied  1k- 
viTATios  TO  VraiT—CAiiE  Requiked. 

A  mining  corporntion  which  erects  dwelling  hoiises  on  a. tract  of  land  . 
owned  by  It,  and  operated  for  mlolng  purposes,  extends  an  Implied  Invi- 
tation to  the  pnbilc  to  treat  the  tract  as  n  residence  tract,  and  to  enter 
and  depart  thorcfrom  for  all  proper  purposes  Incident  to  Its  use  ns.such. 
and  must  thci-cfore  exercise  reasonable  care  to  hare  the  prruiises  In 
safe  condition;  end  ^here  It  omits  to  open  streets  or  hlghwiiys.  but 
requires  persons  desiring:  to  visit  the  residences  to  cross  the  tract  "at 
any  point  most  convenient."  and  leaves  uugunrdcd  a  deep  and  abandoned 
shaft  alongside  one  of  the  paths  leading  thereto.  Into  which  a  person 
returning  from  one  of  the  residences  fitlls  and  Is  injured.  It  is  guilty 
of  negligence;  the  Injured  party  not  being.  In  such  case,  a  mere  tres- 
passer or  licensee. 

2.   SaMK— Pl.EAOlKO. 

The  complaint  in  an  action  for  snch  Injuries  need  not  aver  that  plain- 
tiff went  onto  the  premises  for  a  lawful  purpose. 


The  complaint  need  not  aver,  in  terms,  that  defendant  invited  plaintiff 
onto  the  premises,  but  la  suiUclent  If  It  avers  the  facta  disclosing  the 

Invitation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Robert  Graham,  h.  G.  Campbell,  and  D.  V.  Bums,  for  plaintiff 


H.  N.  Hawkins  (A.  T.  Gunnell,  T.  M.  Patterson,  and  E.  F.  Rich- 
ardson, on  the  brief),  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and 
ADAMS,  District  Judge. 

ADAMS,  District  Judge.  The  plaintiff  below,  who  is  plaintiff  in 
error  here,  filed  her  complaint  against  the  defendant  corporation, 
alleging,  in  substance,  that  it  was  engaged  in  mining  operations  upon 
a  large  tract  of  land  owned  by  it,  adjoining  the  city  of  Victor,  in  tl:e 
state  of  Colorado ;  that  it  had  "erected,  caused  or  permitted  to  be 
erected,"  upon  this  tract,  "a  large  number  of  dwelling  houses,  which 
it  permitted  to  be  used  and  occupied  by  divers  persons  and  families 
as  residences" ;  that  it  opened  or  constructed  no  streets  or  highways 
for  the  use  of  the  residents  or  persons  desiring  to  visit  the  houses; 
that  the  tract  was  unfenced  and  open  to  the  public;  that  defendant 
required  persons  visiting  the  houses  to  cross  the  tract  at  any  point 
most  convenient;  that  there  was  a  path  leading  across  to  the  resi- 
dences; that  close  to  this  path  was  a  deep,  abandoned  shaft,  which 
defendant  had  previously  dug,  and  which  was  on  April  22,  1900, 
owned  and  controlled  by  defendant;  that  the  shaft  was  then  unfenced 
and  uncovered,  but*  by  reason  of  a  deep  snow  which  had  recentiy 
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falten  upon  two  pieces  of  timber  lying  across  the  mouth  of  the  shaft, 
the  same  was  practically  concealed,  so  that  it  could  not  be  seen  by 

plaintiff  or  other  persons  passing  near  it ;  that  defendant  "carelessly, 
negligently,  willfully,  and  unlawfully"  allowed  this  shaft  to  be  and  re- 
main unfenced  and  uncovered ;  that  on  the  evening  of  April  22,  1900, 
the  plaintiff  "went  to  one  of  the  houses  on  defendant's  said  unfenced 
lands,  and,  in  returning  therefrom  across  said  lands,  she,  without 
any  fault  or  negligence  (or  conduct)  on  her  part,  fell  into  said  aban- 
doned, unfenced,  and  uncovered  shaft,  and  was  suddenly  precipitated 
a  distance  of  feet"  into  the  shaft,  whereby  she  sustained  a  severe 
injury.  To  this  complaint  the  defendant  demurred,  alleging  as  ground 
therefor  that  the  same  did  not  state  facts  suificient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained  by  the  trial  court,  and, 
plaintiff  declining  to  plead  further,  final  judgment  was  entered  in  fa- 
vor of  the  defendant. 

The  plaintiff  brings  the  case  here  by  writ  of  error,  and  assigns  that 
the  trial  court  erred  in  sustaining  the  demurrer  to  the  comi^aint. 
Such  being  the  facts,  the  only  question  presented  for  our  considera- 
tion is  whether  the  complaint  states  a  cause  of  action. 

The  defendant  contends  that  the  allegations  of  the  complaint  make 
plaintiff  a  trespasser  or  bare  licensee  upon  defendant's  land,  and  that, 
such  being  the  fact,  the  defendant  owed  her  no  duty,  either  of  care 
or  diligence,  and  therefore  incurred  no  legal  liability  for  failure  to  dis- 
charge any  duty.  It  may  be  conceded  that  if  plaintiff,  a  person  of 
mature  years  and  judgment,  entered  upon  defendant's  land  without 
any  right  to  do  so,  she  was  a  trespasser,  and,  as  such,  could  not  have 
called  into  activity  any  obligation  on  the  part  of  the  owner  to  pro* 
tect  her  against  the  perils  incident  to  the  place.  So,  too,  if  she  were 
a  bare  licensee  or  volunteer  (that  is  to  say,  if  she  went  upon  defend- 
ant's land  by  its  mere  sufferance  or  toleration,  without  its  invitation 
or  inducement,  but  solely  for  her  own  convenience  or  pleasure),  she 
would  be  held  to  accept  and  enjoy  the  license,  subject  to  all  its  con- 
comitant risks  and  perils.  Sweeny  v.  Railroad  Co.,  10  Allen,  368, 
87  Am.  Dec.  644 ;  Reardon  v.  Thompson,  149  Mass.  267,  21  N.  E. 
369;  Redigan  v.  Railroad  Co.,  155  Mass.  44,  28  N.  E.  1133,  14  L. 
R.  A.  276,  31  Am.  St.  Rep.  520;  Benson  v.  Traction  Co.,  77  Md. 
535.  26  Atl.  973,  20  L.  R.  A.  7x4,  39  Am.  St.  Rep.  436. 

Defendant's  counsel,  in  order  to  maintain  their  proposition,  that 
plaintiff  was  a  mere  trespasser  or  licensee,  were  called  upon  to  meet 
the  proposition  advanced  by  plaintiff's  counsel,  that  the  case  made  by 
the  complaint  shows  an  implied  invitation  held  out  by  defendant  to 
any  person  to  enter  upon  its  lands  for  any  purpose  incident  to  the 
uses  to  which  the  defendant  put  the  same.  If  there  was  such  an  invi- 
tation, plaintiff's  acceptance  thereof  subjected  the  defendant  to  cer- 
tain duties  and  obligations  towards  her,  totally  different  from  those 
towards  a  trespasser  or  mere  licensee.  The  rule  seems  to  be  well 
settled  that  "when  one  expressly  or  by  implication  invites  others 
to  come  upon  his  premises,  whether  for  business  or  any  other  pur- 
pose, it  is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting  them 
into  danger;  and,  to  that  end,  he  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably  safe  for  the  visit." 
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Cooley,  Torts,  p.  605;  Carleton  v.  Franconia  Steel  Co.,  99  Mass. 
2i6;  Sweeny  v.  Railroad  Co.,  supra;  Bennett  v.  Railroad  Co.,  102 
U.  S.  577,  26  L.  Ed.  235. 

The  chief  question  for  our  consideration,  therefore,  is  whether  the 
complaint  in  this  case  discloses  an  invitation,  vrithin  the  meaning  of 
the  rule  just  stated^  to  the  public  to  enter  upon  defendant's  land  for 
any  purpose.  In  answering  this  question,  we  are  disposed  to  adopt 
the  test  suggested  by  defendant's  counsel,  namely,  that  an  invitation 
may  be  interred  where  a  common  interest  or  mutual  advantage 
prompts  it.  What,  now,  is  the  situation  disclosed  by  the  complaint? 
The  defendant,  for  reasons  satisfactory  to  itself,  is  maintaining  upon 
its  premises  a  large  number  of  dwelling  houses,  and  is  using  them, 
or  permitting  them  to  be  used,  as  vsidences  by  divers  persons  and 
fanulies.  Whether  defendant  leases  the  houses  to  the  residents  for 
rent  reserved,  or  whether  it  ]>ermits  them  to  occupy  the  houses  as 
incidental  to  its  mining  operations,  does  not  distinctly  appear;  but  it 
does  appear  that  defendant,  for  some  consideration  deemed  satis- 
factory to  itself,  is  maintaining  a  settlement  upon  its  premises,  de- 
voting its  land  to  the  uses  of  families  for  residence  purposes.  By  so 
doing,  defendant  necessarily  subjects  the  land  to  uses  incident  to 
family  life,  and  among  these,  manifestly,  is  the  right  to  entrance  and 
exit,  not  only  for  the  particular  family  occupying  a  given  house, 
but  for  all  others  who  in  the  usual  and  ordinary  course  (tf  things 
have  occasion  to  visit  the  occupier,  either  for  {Measure  or  business. 
By  maintaining  this  residence  district,  the  defendant,  in  our  opinion, 
must  be  held  to  have  extended  an  invitation  to  the  public  to  treat 
it  as  such,  and  to  enter  upon  and  depart  from  the  district  for  any  and 
all  proper  purposes  incident  to  the  use  to  which  it  was  put.  The  in- 
terest and  advantage  of  the  owner,  as  well  as  its  tenants  and  the 
public,  obviously  are  subserved  by  such  free  access  and  egress.  With- 
out it,  the  residences  would  be  unoccupied  and  profitless,  and  the 
entire  purpose  of  their  construction  or  maintenance  thwarted.  Plain- 
tiff avers  in  her  complaint  that  defendant  never  opened  or  constructed 
any  streets  or  highways  for  the  use  of  the  pubUc,  but  required  per- 
sons desiring  to  visit  any  of  the  residences  to  approach  the  same 
across  the  tract  of  land  at  any  point  most  convenient,  and  further 
alleges  that  the  defendant  "carelessly,  negligently,  willfully,  and  un- 
lawfully" left  a  deep  shaft,  which  it  had  previously  dug  near  to  one 
of  the  paths  leading  to  and  from  the  residences,  to  remain  unguarded 
and  unprotected,  into  which  the  plaintiff,  "without  any  fault  or  neg- 
ligence on  her  part,"  fell  as  she  was  returning  from  one  of  the  resi- 
dences to  which  she  had  been.  We  are  of  opinion  that  these  aver- 
ments, taken  in  connection  with  the  invitation  necessarily  implied 
from  defendant's  maintaining  the  settlement,  already  pointed  out, 
disclose  a  duty  or  obligation  violated  by  defendant. 

Defendant's  counsel  argues  that  plaintiff  might  have  been  upon 
defendant's  premises  for  an  unlawful  purpose, — ^as,  for  instance,  to 
commit  a  crime, — and  that  the  complaint  is  defective  in  that  such  un- 
lawful purpose  is  not  negatived.  We  think  the  presumption  should  be 
indulged  that  plaintiff  went  upon  the  premises  pursuant  to  the  invi- 
tation held  out,  for  a  lawful  and  proper  purpose,  and  that,  if  the 
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hypothesis  suggested  by  counsel  is  correct,  it  may  and  shooM  prop* 
erly  be  urged  as  a  defense. 

The  complaint,  in  our  opinion,  states  facts  which,  if  ^oved,  would, 
with  their  reasonable  and  fair  inferences,  entitle  plaintiff  to  recover, 
and  this  is  the  best  test  of  the  sufficiency  of  a  complaint  in  a  given 
case.  It  is  true,  as  argued  by  counsel,  that  the  complaint  faus  to 
aver  in  terms  that  the  defendant  invited  the  plaintiff  upon  the  prem- 
ises in  question,  but  we  think  that  such  omission  is  not  fatal  to  the 
complaint.  In  Mine  &  Smelter  Supply  Co.  v.  Parke  &  Lacy  Co., 
47  C.  C.  A.  34,  107  Fed.  881,  this  court,  having  occasion  to  consider 
the  sufficiency  of  complaints  under  the  Code  of  Colorado,  remarked 
as  follows :  "When  from  the  facts  stated  the  law  implies  a  promise 
to  pay,  the  promise  the  law  implies  from  the  facts  stated  need  not 
be  alleged."  We  think  it  is  likewise  true  that,  when  facts  are  alleged 
disclosing  an  invitation  to  the  public  to  visit  the  defendant's  premises, 
it  is  not  fatal  to  the  complaint,  if  the  plaintiff  fails  to  state  the  legal 
conclusion  flowing  from  such  facts. 

For  the  reasons  stated,  we  are  of  opinion  that  the  complaint  stated 
a  cause  of  action  at  common  law,  and  that  the  trial  court  erred  in  sus- 
taining the  demurrer. 

We  do  not  deem  it  necessary  to  now  pass  upon  the  proposition 
argued  at  length,  that  the  complaint  stat«l  a  cause  of  action  under 
the  statute  of  Colorado.  A  determination  of  this  question  involves 
a  consideration  of  the  constitutionality  of  an  act  of  the  legislature, 
which  may  never  become  important,  and  we  therefore  refrain  from 
entering  upon  it. 

The  judgment  must  be  reversed,  and  the  cause  is  remanded  to  the 
trial  court  for  a  new  trial. 


ETANS  V.  BLAIB. 
(Orcutt  Court  of  Appeals,  Flxst  ClTcalt   March  4,  1901) 

No.  420. 

t.  ShIPPINO— CJONSTRDCnOK  OF  BiLL  OF  LaDINQ — RtOHT  TO  DlSCBAROC  IH  TCBII. 

A  bill  of  lading,  bealdesi  tlie  general  provlalon  fixing  the  lay  dafs  for 
dlschai*glng,  contained  a  crnuse  providing  that  the  vessel  should  have 
precedence  In  discharging  over  all  vessels  arriving  or  giving  notice  after 
her  arrival,  and  shonld  be  compensated  in  demurrage  for  any  vlolatiw 
of  such  provision.  Held,  that  the  provision  for  demnirage  for  a  delay 
caused  by  a  failure  to  discharge  the  vessel  In  her  turn  controlled  the 
provision  fixing  the  time  allowed  for  lay  days. 

&  Same— pRiTiLVOE  0B>  Dbbiqkatino  Dock. 

There  being  no  provision  In  the  bill  of  lading  on  tbe  snbjoet  the 
consignee  bad,  the  custom  of  most  or  all  of  the  Atlantic  ports, 

and  In  view  of  tlie  particular  kind  of  cargo,  the  [vlvllege  of  determtnlnK 
at  which  of  Its  docks  the  vessel  Bhonld  dischaii;e,  and  her  right  to  ber 
turn  was  limited  to  such  dock.  This  privilege,  however,  was  not  abso- 
lute; and  whether  the  asBfgning  her  to  a  particular  dock,  where  sbe 
was  delayed  awaiting  her  turn,  while  other  vessels  arriving  afto-  ber 
were  discharging  at  the  consignee's  other  docks,  rendered  the  consignee 
liable  to  demurrage,  depended  on  whether  socdi  assignment  was  just 
end  reasonable,  and  based  on  some  reasonable  necessltj. 
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I.  Bamk— Pbeckdkkcb  nr  Dischaiiotko. 

Under  a  prorlAlon  of  a  bill  of  lading  for  a  carpo  conslgnea  to  a 
rn1lLo»a  coiupany,  giving  the  Teasel  Uie  ligbt  to  be  aiachargtid  in  her 
torn,  tbe  fact  that  aucb  cargo  la  owned  by  the  company.  whUe  that  of 
another  Teasel  arriving  later  la  merdy  ccHislgned  to  Its  care,  to  be  ship- 
ped oTer  Ita  road,  does  not  entitle  the  company  to  glrm  the  latter  prefer- 
ence In  discharging. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine. 

David  W.  Snow  (Symonds,  Snow,  Cook  &  Hutchinson,  on  the 
brief),  for  appellant. 

Benjamin  Thompson,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  appeal  arises  out  of  a  libel  for 
demurrage,  filed  by  the  owners  of  the  schooner  Augustus  Hunt 
against  a  cargo  of  Cumberland  coal,  shipped  from  Philadelphia  to 
Portland,  Me.,  and  claimed  by  Mr.  Evans  in  behalf  of  the  Maine 
Central  Railroad  Company,  its  owner,  and  the  real  party  in  interest. 
The  decree  of  the  district  court  was  in  favor  of  the  vessel,  and  Mr. 
Evans  a[q>ealed. . 

The  bill  of  lading  provided  that  the  vessel  should  have  a  lien  on 
the  cargo  for  demurrage.  The  case  turns  on  the  application  of  the 
following  provision  contained  in  it : 

"Said  vessel  AaU  have  precedence  In  discharging  over  ell  vessels  arrlTli^ 
or  giving  notice  after  her  arrival,  and  for  any  violation  of  this  provision  she 
iriiaU  be  compensated  in  demurrage  as  If.  whUe  delayed  by  sneh  violation, 
her  dlschai^  had  proceeded  at  the  rate  of  three  hundred  tons  per  day." 

The  bill  of  lading  also  provided  lay  days,  to  be  computed  at  the 
rate  of  one  day  for  every  one  hundred  and  fifty  tons  of  coal.  The 
vessel  was  discharged  within  the  lay  days  computed  at  that  rate,- 
but,  of  course,  this  provision  was  qualified,  and  in  part  overruled, 
by  the  stipulation  giving  her  precedence.  The  vessel  claims  that 
the  Lewis  H.  Coward  and  the  John  Twohey,  which  arrived  and  re- 
ported after  her,  were  given  before  her  berths  at  which  she  might 
and  should  have  been  discharged. 

The  three  vessels  were  laden  with  bitLiminous  coal,  but  from  differ- 
ent mines,  and  therefore,  perhaps,  of  different  qualities  and  intended 
for  different  uses.  The  Lewis  H.  Coward  was  laden  with  George's 
Creek  Big  Vein  Cumberland  coal,  as  appears  by  her  bill  of  lading. 
This  coal  did  not  belong  to  the  Maine  Central  Railroad  Company, 
and  therefore  it  was  consigned  to  it,  to  be  unladen  by  it,  and  trans- 
shipped over  its  rails  to  its  owners.  The  John  Twohey  was  laden 
with  New  River  steam  coal,  also  shown  by  her  bill  of  lading,  and 
which  the,  evidence  proves  was  intended  for  the  passenger  locomo- 
tives of  the  Maine  Central  Railroad  Company.  The  Augustus  Hunt 
was  laden  with  Davis  bituminous  coal,  as  also  shown  by  her  bill 
of  lading. 

The  Maine  Centra!  Railroad  Company  controlled  three  wharves 
at  which  coal  was  discharged, — one  its  principal  place  of  discharge, 
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at  which  about  90  per  cent,  of  its  coal  was  received,  being  the  same 
at  which  the  Augustus  Hunt  was  unladen;  and  two  others,  which 
are  described  as  "above  the  bridges,"  and  one  of  which  was  used 
for  discha^ing  the  Lewis  H.  Goward,  and  the  other,  the  upper  one, 
the  John  Twohey.  Under  these  circumstances,  the  defenses  set  up 
ill  the  answer  were  that  the  Augustus  Hunt  "had  on  board  Davis 
bituminous  coal,  intended  for  the  use  of  the  railroad  of  said  Maine 
Central  Railroad  Company,  and  that  said  Maine  Central  Railroad 
Company  was  then,  and  had  been  for  a  long  time,  in  the  habit  of 
discharging  coal  of  this  description,  intended  tor  the  use  as  aforesaid, 
upon  its  pile  upon  said  lower  wharf,  and  nowhere  else,  and  that  it 
had  no  facilities  at  any  other  wharf  for  discharging  Mhooners  loaded 
with  coal  as  aforesaid;  that,  according  to  the  terms  of  the  bill  of 
lading  under  which  said  cargo  was  brought,  it  was  optional  with 
said  Maine  Central  Railroad  Company  to  discharge  said  schooner 
at  said  lower  wharf  or  at  its  wharf  above  the  bridges;  that  exer- 
cising such  option,  and  without  delay,  said  Maine  Central  Railroad 
Company  ordered  said  schooner  to  said  lower  wharf,  and  there  dis- 
charged her;"  that  "the  cargo  upon  said  schooner  John  Twohey 
consisted  of  a  different  kind  of  coal  from  that  on  the  schooner  Au- 
gustus Hunt,  and  was  not  intended  to  be  placed  upon  the  pile  at 
said  lower  wharf,  or  for  use  upon  the  railroad  of  said  Maine  Central 
Railroad  Company  in  the  same  manner  as  the  coal  upon  said 
schooner  Augustus  Hunt ;  and  that  the  discharge  of  said  schooner 
John  Twohey  did  not  in  any  way  interfere  with  or  delay  the  dis- 
charge of  said  schooner  Augustus  Hunt." 

There  is  a  further  defense  in  connection  with  the  Lewis  H.  Goward, 
to  which  we  will  refer  in  its  proper  connection. 

The  bill  of  lading  in  issue  hardly  sustains  the  allegation  of  the 
answer  that,  according  to  its  "terms,"  it  was  optioi^  with  the 
consignee  to  discharge  at  its  lower  wharf  or  at  a  wharf  above  the 
bridges.  It  is  true  that,  in  accordance  with  the  custom  at  most 
Atlantic  ports,  if  not  at  all  of  them,  and  also  in  accordance  with  the 
necessities  of  the  case  (Davis  v.  Wallace,  3  Cliff.  123,  130,  Fed.  Cas. 
No.  3,657),  the  Maine  Central  Railroad  Company  had,  in  a  general 
way,  the  privilege  of  determining  at  which  of  its  wharves  it  should 
discharge  the  Augustus  Hunt;  But  in  view  of  the  provision  in  the 
bill  of  lading  securing  to  this  vessel  her  turn,  and,  indeed,  without 
it,  it  cannot  properly  be  said  that  this  option  was  an  absolute  and 
arbitrary  one. 

Both  parties  have  cited  judicial  decisions  supposed  to  eluddate 
the  case ;  but  an  examination  of  them  results  m  giving  us  no  as- 
sistance, unless  it  be  found  in  Stephens  v.  Macleod,  ip  Sess.  Cas. 
(4th  Series)  38.  Charter  parties  and  bills  of  lading  which  provided 
lor  loading  or  discharging  an  entire  cargo  at  ports  where  there  were 
several  berths  for  loading  or  discharging,  and  which  have  been  un- 
der discussion  in  the  English  courts,  contained  the  expression,  **at 
anv  safe  berth  as  ordered,"  or  its  equivalent.  Murphy  v.  Coffin,  12 
Q.'B.  Div.  87;  Copper  Co.  v.  Morel  [1891]  3  Q.  B.  647.  The  re- 
sult of  this  class  of  cases,  after  some  fluctuation,  has  been  to  leave 
the  consignee  a  somewhat  unliniited  power  in  the  matter  of  select- 
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ing  the  berth,  regardless  of  its  crowded  state,  provided,  only,  it  is  a 
sale  one.  This,  however,  comes  from  the  fact  that  the  charter  party, 
or  bill  of  lading,  contained  express  language  favorable  to  the  con- 
signee, and  from  the  application  of  the  well-known  rule  that  where, 
in  maritime  contracts,  parties  have  seen  fit  to  choose  fixed  forms 
of  expression,  the  great  variety  of  c<nitingendefi  incidental  to  mari- 
time transactions  disenable  the  courts  from  establishing  any  safe 
theory  by  which  the  letter  can  be  modified  to  meet  any  supposed 
intent.  In  the  case  at  bar,  however,  there  is  no  such  express  phrase- 
ology, and  we  are  left  to  work  out  the  construction  of  the  bill  of 
lading  as  though  it  provided  in  eifect,  in  general  terms,  for  a  specified 
number  of  lay  days  which  the  consignee  could  not  exceed,  but  with 
also  an  obligation  to  give  the  vessel  its  turn,  even  though  thereby 
she  is  the  sooner  discharged.  Practically,  therefore,  this  case  comes 
down  to  the  mere  question  whether  or  not  the  vessel  was  given 
her  turn,  subject  to  whatever  customs  or  necessities  existed  at  the 
port  of  discharge  which  might  be  fairly  within  the  contemplation 
of  both  parties. 

As  we  have  already  said,  the  custom  at  most  Atlantic  ports,  in- 
cluding, undoubtedly,  the  port  of  Portland,  gave  the  Maine  Central 
Railroad  Company,  in  a  general  way,  the  privilege  of  determining 
at  which  of  its  wharves  it  should  discharge  the  Augustus  Hunf, 
leaving  the  vessel  to  be  satisfied  if  she  received  her  turn  at  that 
wharf,  provided  the  lay  days  expressly  limited  in  the  bill  of  lading 
were  not  exceeded.  As  we  have  already  said,  this  privilege  which 
the  Maine  Central  Raikoad  Company  had  of  sdecting  the  berth  at 
which  the  vessel  should  be  discharged  did  not  come  from  any  ex- 
press stipulation,  as  in  the  English  cases  to  which  we  have  referred, 
but  from  the  general  rules  which  necessarily  govern  the  relations 
of  the  parties.  When  &e  law  itself  attaches  to  a  contract  con- 
ditions beyond  those  expressed -by  the  parties,  and  attaches  them 
because  some  conditions  beyond  those  expressed  are  essential  to 
practically  work  out  what  the  parties  have  undertaken  to  accom- 
plish^ the  conditions  thus  attached  will  be  just  and  reasonable.  This 
is  a  universal  rule,  applicable  alike  to  contracts  at  the  ccnnmon. 
law  and  to  those  relating  to  maritime  affairs. 

Therefore,  in  the  present  case,  as  the  entire  cargo  belonged  to 
the  Maine  Central  Railroad  Company,  and  was  deliverable  to  it, 
and  as  the  bill  of  lading  failed  to  point  out  the  specific  wharf  or 
berth  at  which  it  was  to  be  discharged,  the  cbnsignee  had  a  priv- 
ilege of  selecting  the  place  of  discharge,  and  the  vessel's  right  to 
precedence,  or,  what  is  the  same  thing,  her  turn,  was  subject  there- 
to. Nevertheless,  as  we  have  already  said,  this  did  not  give  the 
Maine  Central  Railroad  Company  an  arbitrary  right,  but  only  one 
which  was  just  and  reasonable.  As  well  said  by  Lord  Eshcr,  the 
master  of  the  rolls,  in  Carlton  S.  S.  Co.  v.  Castle  Mail  Packets  Co. 
[1897]  2  Q.  B.  485,  490,  although  in  a  different  connection,  this  "is 
a  power  given  to  the  charterers  for  business  reasons." 

While  the  three  vessels  named  in  this  case  were  each  laden  with 
bituminous  coal,  yet  bituminous  coal  is  of  great  varieties,  and  has 
so  many  different  uses  that  the  mere  fact  that  they  were  all  so 
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latlen  does  not  of  itself  fix  their  right  to  a  turn  at  a  particular  whaW 
other  than  if  one  was  laden  with  coal,  the  second  with  flour,  and 
the  third  with  sugar.  The  limitations  of  the  rule  applicable  to  this 
case  are  very  weU  shadowed  out,  on  the  one  hand,  in  Stephens  v. 
Macleod,  already  referred  to,  .which  is  well  summed  up  in  Carv. 
Carr.  by  Sea  (3d  Ed.)  709,  and  by  the  obsenrations  of  Chief 
Justice  Jervis  in  Leidemann  v.  Schultz,  found  in  the  work  entitled, 
with  a  certain  degree  of  liberality,  Abbott's  Merchant  Ships  and 
Seamen  (14th  Ed.)  411.  In  Stephens  v.  Macleod,  the  Cassia,  which 
was  the  vessel  in  question,  having  arrived  at  the  port  of  Portugalete, 
and  being  thus  outside  of  the  words  "as  ordered,"  was  entitled  to 
he  berthed  in  turn.  There  being  several  wharves  for  loading  iron 
ore,  which  was  to  be  her  cargo,  and  the  case  showing  no  particular 
reason  to  the  contrary,  she  was  held  to  have  been  entitled  to  be 
berthed  at  the  first  wliarf  which  was  open  for  her.  On  the  other 
hand,  in  the  case  in  which  Chief  Justice  Jervis  made  the  remark 
referred  to,  it  appeared  that  the  delay  arose  from  the  vessel  beinp 
directed,  at  Newcastle,  to  load  coke  at  a  particular  spout.  It  was 
contended  for  her  owner  that  she  could  liave  been  loaded  earlier  at 
another  spout.  To  this  Chief  Justice  Jervis  answered:  "Yes;  but 
with  different  coke  and  at  a  higher  price.  If  the  captain  may  choose 
at  what  spout  he  will  load,  he  may  next  choose  what  articles  he  will 
load  with."  So  far  as  we  can  discover,  there  are  no  authorities  of 
weight  inconsistent  with  these  expressions  on  the  one  hand  and  on 
the  other.  They  practically  illustrate  the  remark  of  Lord  Esher, 
that  the  power  given  charterers  to  select  a  berth  is  for  business 
reasons.  They,  therefore,  further  illustrate  that,  where  several  ves- 
sels are  to  load  or  discharge  cargoes  of  the  same  generic  class,  they 
are  apparently  entitled,  in  their  turn,  to  the  first  berths  available, 
but  that  it  may  be  shown  that  the  particular  circumstances  are  such 
as  reasonably  justify  the  consignee  in  directing  otherwise. 

The  result  of  all  this  is  to  sustain,  as  a  mere  matter  of  law,  the 
defense  set  up  in  the  answer,  aside  from  its  reference  to  the  "terms" 
of  the  bill  of  lading  of  which  we  have  spoken.  Coming  back  to  the 
pith  of  the  answer,  that,  white  the  Augustus  Hunt  was  laden  with 
bituminous  coal,  yet  it  was  of  that  character  which  could  properly 
be  discharged  only  at  the  wharf  where  the  consignee's  business  was 
ordinarily  transacted,  and  that  the  cargo  per  the  John  Twohey  was 
of  a  different  class  of  coal,  which  could  not  be  availed  of  at  the 
berth  to  which  the  Augustus  Hunt  was  ordered:  This  is  explained 
by  some  evidence  tending  to  show  that  the  cargo  per  the  Twohey 
was  exclusively  for  the  use  of  passenger  locomotives,  and  was  dis- 
charged at  the  berth  at  which  that  class  of  coal,  and  only  that  class, 
was  discharged,  while  the  cargo  of  the  Hunt  was  essentially  of  a 
different  class,  not  used  on  passenger  locomotives,  but  for  general 
purposes,  and  therefore  properly  discharged  at  the  wharf  where  the 
Maine  Central  Railroad  Company  discharged  all  its  coal,  aside,  only, 
from  a  small  percentage  of  an  exceptional  character.  It  would  not 
he  reasonable  to  so  far  limit  the  option  which  the  consignee  had 
with  reference  to  the  berth  to  which  the  Augustus  Hunt  was  to 
be  ordered  as  to  compel  a  reversal  of  its  ordo'  of  business,  regarj- 
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less  of  the  precise  character  of  the  cargo  with  which  the  vessel  was 
laden.  Therefore,  the  answer,  in  view  of  these  stiggestions,  shadows 
out  what  would  have  been  a  proper  and  reasonable  jnstification  for 
all  refusals  to  order  the  Augustus  Hunt  to  the  berth  at  which  the 
John  Twohey  was  discharged;  but,  in  the  view  of  the  learned  dis- 
trict judge,  the  proofs  fail  to  come  up  to  its  allegations.  He  ob- 
served that  there  is  nothing  to  indicate  that  it  was  impracticable  to 
give  the  Hunt  one  of  the  vacant  berths  without  so  much  delay,  and 
"that  the  evidence  does  not  show  that  there  was  anything  in  the 
character  of  her  cargo  which  made  it  impracticable  to  put  it  upon 
those  berths  which  were  vacant."  A  careful  examination  of  the 
record  leaves  us  strongly  of  the  opinion  that,  if  we  should  announce 
a  different  result  from  that  reached  by  the  learned  district  judge, 
we  could  not  satisfy  ourselves  that  we  were  probably  any  more  in 
the  right  than  he.  Only  one  witness  was  called  for  the  claimant. 
At  some  points  in'  his  testimeny  he  stated  impressions  that  the 
cargo  of  the  John  Twohey  was  for  passenger  locomotives,  and  was 
discharged  at  the  wharf  where  such  coal,  and  only  that  class  of  coal, 
was  discharged,  while  the  cargo  of  the  Augustus  Hunt  was  of  the 
character  which  we  have  stated.  On  the  other  hand,  he  also  stated 
as  follows: 

*HL  What  kind  of  cool  did  tbe  Twobey  have  on  twardT  A.  New  River 

coal.  Q.  For  wbot  was  that  coal  Intended?  A,  That  went  over  to  'Phomp- 
8on*B  Point.  The  pansenger  loromotlveB'  coal  la  put  over  there.  Q.  That  Is 
a  different  purpose  than  what  the  caryo  of  the  Augustus  Hunt  was  Intended 
for?  A.  Ko;  practically  the  same  purpose.  It  was  for  locomotive  use;  all 
of  It  Q.  It  was  your  custom  to  keep  seperat*  the  different  kinds  of  coal? 
A.  To  a  cotaln  extent" 

Again  he  said,  replying  to  a  question  referring  to  the  cargo  of  the 

Augustus  Hunt : 

"Q.  Was  any  of  It  put  into  the  same  pile  with  the  Twohey*B  coalT  A.  I 
cannot  say;  I  do  not  recollect  the  whole  distribution.  Thwe  might  possibly 
have  been  a  few  cars  put  In  there.** 

Again  he  testified : 

**Q.  ^^n  yon  are  nubed  with  vesselii, — ttiat  la,  when  you  have  a  la^ 

nnmber,— you  then  discharge  at  both  of  those  wharves  without  any  regard 
to  the  class  of  coal?  A.  We  do  at  times;  yes,  sir.** 

"Q.  In  discharging  vessels  with  soft  coal,  do  you  never  put  different  kinds 
of  coal  upon  the  same  wharf, — the  same  pile?  A.  Yes.  sir;  I  presume  It  Is 
done  at  times.  Q.  You  do  sometimes?  A.  Yes,  sir.  Q.  What  I  want  to  know 
Is.  If  you  eometimes  mingle  In  plies,  or  In  trains  of  cars,  coal  of  different 
cbaracto-.  as.  In  this  case,  the  Davis  coal  and  Cumberland  coal?  A.  Different 
kinds  of  coal  go  Into  piles;  I  don't  know  just  bow  many  dlff^ent  kinds.  Q. 
If  they  were  all  steam  coal,  they  would  go  In?  A.  Naturally.  Some  coal  Is 
better  than  others,  and  some,  of  course,  la  different  trom  othws,  aiul  osed  for 
dUTwent  pnrpouB.** 

Referring  to  the  use  of  the  lower  wharf,  he  also  testified: 

**Q.  Was  that  niw  influenced  at  all  by  Its  convenience  and  eeeesslbllttyT 
A.  That  was  ;wby  It  was  done,— on  account  of  convenience.  Qi  And  not  on 
account  of  the  character  of  the  coal?  A.  Well,  there  la  more  or  less  dlffw- 
«nce  in  coal,  as  I  said  Iwfore,  and  It  Is  kept  separate  to  a  certain  extent 
The  passenger  coal  we  send  over  to  Thompson's  Point  Q.  la  the  passaiger 
coal  of  an  entirely  different  character  fr^  either  of  tbeseT  A.  I  am  net 
wdl  enough  acanatnted  wltli  eoal  to  ML" 
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Without  commenting  in  detail  on  this  evidence^  it  is  entirely  plain 
that  it  is  not  of  a  duracter  which  enables  the  court  to  determine 
that  the  burden  of  disclosing  a  reasonable  business  necessity  for  de- 
laying the  Augustus  Hunt,  which  the  answer  properly  assumes,  has 
been  sustained. 

This  leaves  the  matter  of  the  Lewis  H.  Goward,  which  the  answer 
puts  in  a  somewhat  different  position.  As  to  her,  it  says  "that  said 
schooner  L.  H.  Goward  was  not  consigned  to  these  claimants  or 
either  of  them ;  that  she  had  on  board  George's  Creek  Big  Vein  Cum- 
berland coal,  intended  for  the  Phillips  &  Rangeley  Lakes  Railroad 
Company  and  the  Bates  Manufacturmg  Company,  and  not  intended 
for  these  claimants  or  either  of  them;  and  that  said  schooner  Au- 
gustus Hunt  was  not  delayed  in  any  way  by  the  discharge  of  said 
schooner  L.  H.  Goward,  as  aforesaid."  The  answer  is  technically 
correct  in  alleging  that  this  coal  was  not  consigned  tio  the  Maine 
Central  Railroad  Company,  as  it  was  consigned  only  to  its  care,  but 
it  was  to  be  discharged  by  it  and  shipped  over  its  rails.  The  district 
court  was  entirely  nght  in  holding  that  the  mere  fact  of  the  ultimate 
consignment  of  the  cargo  would  not  justify  giving  her  a  preference 
over  the  Augustus  Hunt.  By  the  bills  of  lading,  all  the  vessels  were 
to  be  discharged  by  the  Maine  Central  Railroad  Company,  and  thc 
Hunt  was  therefore  entitled  to  her  turn  accordingly,  regarcUess  of  the 
ownership  of  the  cargoes. 

Some  things  in  the  proofs  arc  explanatory  of  the  precise  defense 
intended.  The  Lewis  H.  Goward  was  discharged  neither  at  the 
wliarf  at  which  the  bulk  of  the  business  of  the  Maine  Central  Rail- 
road Company  was  done,  nor  at  the  wharf  at  Thompson's  Fount,  but 
at  one  intervening  between  them.  If  the  case  showed  that  tlus  wharf 
was  adapted  only  for  coal  intended  for  transshipment  by  rail  to  cus- 
tomers of  the  Maine  Central  Railroad  Company  away  from  the  sea- 
board, and  that  there  were  no  facilities  at  that  berth  for  handling 
cargoes  intended  for  use  at  Portland,  further  supplemented  by  evi- 
dence that  the  cargo  of  the  Augustus  Hunt  was  not  intended  for 
transshipment  by  rail,  this,  in  accordance  with  the  principles  we  have 
already  stated,  would  have  given  the  consignee  a  reasonable  ground 
for  sending  the  Lewis  H.  Goward  there,  and  not  the  Augustus  Hunt. 
Here,  agam,  the  proofs  halt.  The  claimant's  witness  testified  as  fol- 
lows: 

"Q.  Goal  coDRtened  to  7011  by  bill  of  lading  for  somebody  tise  yon  deal 
with  as  yoQ  do-  your  own  coal,  so  far  as  dlachargliiK  Is  eonc^iMd?  A.  Yes. 
Rlr;  80  far  as  dlflcharglog  Is  concerned,  after  we  get  ordtfs  from  tbe  ih^pets 
where  they  wish  It  sent** 

He  also  testified: 

"Q.  As  I  understand,  so  far  as  the  wharves  are  concerned,  or  so  far  as  the 
fncIUtles  were  concerned,  nod  the  manner  of  discharging.  It*  was  purely  op- 
tlonsl  with  you  whether  those  vessels  should  be  dlschai^ed  at  one  berth  or 
the  other;  and  when  I  aay  'those  vessels'  I  mean  all  three  of  the  veaa^ — 
the  Hunt,  the  Twohey,  and  the  Goward.  A.  No.  sir;  not  always.  Q.  I  say. 
so  far  as  those  vesstis  were  concerned,  In  that  partlcnlar  case  and  tlmef  A. 
Tee,  air;  It  was:** 

"Q.  Ton  bad  the  right  to  assign  berths?  A.  Yes,  sir.  Q.  There  was  noth- 
ing in  the  condition  of  the  berths  which  prevented  you  from  aatfgnlng  wIwkv 
you  pleased?  A.  Not  that  I  am  aware  of." 
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-  Then  comes  what  we  have  already  said  as  to  the  practice  of  dis- 
charging vessels  at  all  the  wharves,  without  regard  to  the  classes  of 
coal,  when  rushed  with  cargoes. 
He  also  testified: 

"Q.  Where  was  the  coal  from  tiie  Augustus  Hunt  which  vms  put  onto 
ears  carried?  A.  I  think  a  portion  of  It  went  to  Yanceboro.  Q.  Was  an;  of 
it  put  Into  the  same  pile  with  the  Twohey's  coal?  A.  1  cannot  say.  I  do 
not  recollect  the  whole  dlstrlbntloo.  There  ml^t  posaibly  have  been  a  few 
cars  put  in  there." 

This  shows  that  coal  from  the  Augustus  Hunt  was  discharged  upon 
cars,  as  was  that  from  the  Lewis  H.  Goward.  How  much  was  so 
discharged,  whether  a  small  or  a  large  part,  or  the  whole,  is  not  made 
to  appear;  but  this  evidence  certainly  leaves  a  strong  impression 
that  not  only  a  part  of  it  was  in  fact  discharged  upon  cars,  but  that 
the  whole  oi  it  might  have  been,  as  was  the  cargo  of  the  Goward. 
Here,  again,  as  with  reference  to  the  precedence  given  to  the  Twohey, 
while  there  are,  perhaps,  expressions  enough  in  the  proofs,  if  they 
stood  alone,  to  maintain  such  a  distinction  between  the  (hfferent  classes 
of  coal,  constituting  the  cargoes  of  the  three  vessels,  as  would  have 
justified  discrimination  in  selecting  the  places  of  discharge,  yet  the 
whole  leaves  the  case  in  a  state  pf  equilibrium,  and  fails  to  maintain, 
by  a  preponderance  thereof,  the  defense  set  up  in  the  answer. 

The  decree  of  the  district  court  is  affirmed,  with  interest,  and  the 
costs  of  appeal  are  awarded  to  the  appellee. 


DENNSB  «t  aL  T.  CHOMEB. 
4ClKiilt  Court  of  Appeals.  Btghtb  GIreDit  March  UK  IflOK) 

No.  1.0M. 

AmuL*  ntoH  Hators. 

Under  Act  Cong.  Jnne  28,  1888  (80  Stat  490.  c  S17.  |  14).  adopting 
and  putting  In  force  In  the  Indian  Territ(»7  Manaf.  Dig.  Ark.  c.  29.  for 
tiie  organisation  and  goTemment  of  cities  and  towna.  and  giving  to 
mayors  the  same  Jurisdiction  as  tJnIted  States  commtssloners  have  In 
sncb  territory,  which,  under  Act  Gong.  May  2,  18G0  (26  Stat  08.  c.  182, 
I  89),  Is  that  of  a  justice  of  the  peace  tmder  Mansf.  Dig.  Ark.  c.  ftl, 
and  declaring  that  for  purpose  of  this  section  all  laws  of  Arkansas 
herein  refwred  to,  ao  far  as  aptUlcable,  are  hereby  put  In  force  In  said 
Territory,  appeals  lie  from  tibe  mayor  In  said  Territory;  Manaf.  Dig. 
Ark.  e.  29^  I  797,  providing  appeals  may  be  taken  ttom  a  mayor  as  from 
a  Jnstiee  of  the  peaces 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

This  action  was  brought  by  M.  Q.  Cromer,  the  defendant  In  oror,  against 
Stewart  Dennee  and  John  8.  Hammer,  the  plalntlffa  In  error,  before  the 
mayor  of  Ardmore,  In  the  Indian  Territory,  on  a  promissory  note  for  |1S0, 
In  that  court  the  plaintiff  recovered  Judgment  for  the  amount  of  the  note 
and  Interest  fTom  which  Judgment  the  defendants  appealed  to  the  United 
States  court  for  the  Southern  district  of  the  Indian  Territory,  at  Ardmore, 
where  tiM  like  Judgment  was  rendered,  from  which  an  appeal  was  taken  by 
the  defendants  tg  the  United  States  court  of  appeals  tor  the  Indian  Territo^, 
which  eonrt  affirmed  the  Judgmokt  of  the  lower  court,  and  thereupon  ttw 
dsCsiidaatB  sued  ont  flila  writ  of  error.  In  the  United  States  conrt  the  de- 
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feDdanU  filed  what  In  the  pleading  itself  ta  called  a  "demurrer  to  tbe  pco- 
ceedlnga"  and  In  tbe  record  a  "demnrrer  Id  the  nature  of  a  plea  to'  tb«  Jnria- 
dlctlon."  The  principal  gronnd  of  tills  demnrrer.  and  the  only  one  neceuarj 
to  notice,  la  "that  the  Judgment  appealed  from  la  abaidntely  Totd,  becanae 
the  mayora  of  cities  and  towns  In  the  Indian  Territory  aris  without  Jnrladlc- 
dou  to  render  Judgment  In  cItU  cases."  The  conrt  ovm'nled  tbe  demurrer, 
and  the  exception  to  this  rullns  Is  the  only  question  tbe  record  j^vsents  for 
our  consideration. 

Joseph  G.  Ralls,  for  plaintiffs  in  error. 

W.  A.  Ledbetter  and  S.  T._  Bledsoe,  for  defendant  in  error. 
Before  CALDWELL.  SANBORN,  and  THAYER.  Circuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  contention  of  the  plaintiffs  in  error  is  that  the  act  of  congress 
conferring  on  mayors  of  cities  and  towns  in  the  Indian  Territory 
jurisdiction  to  try  civil  actions  at  law  where  the  amount  in  contro- 
versy exceeds  $20  makes  no  provision  for  allowing,  and  does  not 
allow,  an  appeal  in  such  cases  to  a  court  of  record,  and  that,  for 
this  reason,  it  is  unconstitutional,  and  mayors  have  no  jurisdiction 
of  such  cases,  and  their  judgments  are  void. 

The  action  of  the  plaintiffs  in  error  is  not  consistent  with  their 
contention;  for,  while  contending  the  act  of  congress  allows  no 
appeal  from  the  judgment  of  a  mayor  of  a  city  or  town,  they  have 
taken  an  appeal  from  the  judgment  of  a  mayor,  and  have  prose- 
cuted it  through  three  courts.  If  the  law  allowed  them  no  appeal, 
iheir  appeal  would  give  them  no  standing  in  an  appellate  court, 
which  could  do  no  more  than  dismiss  the  unauthorized  appeal,  not 
the  suit,  and  leave  the  parties  where  they  stood  before  snob  appeal 
was  taken.  If  the  law  allowed  them  no  appeal,  they  plainly  mis- 
took their  remedy.  Since  the  judgment  of  the  supreme  court  in 
the  case  of  Traction  Co.  v.  Hof,  174  U.  S.  i,  19  Sup.  Ct.  580,  43 
L.  Ed.  873,  it  must  be  accepted  as  law  in  the  courts  of  the  United 
States  that  under  the  seventh  amendment  to  the  constitution  of  the 
United  States  the  parties  to  suits  at  common  law,  where  the  value 
in  controversy  exceeds  $20,  are  entitled  to  a  trial  by  jury,  and  that  a 
trial  by  jury,  within  the  meaning  of  the  constitution,  is  not  merely  a 
trial  by  a  jury  of  12  men  before  a  justice  of  the  peace  "vested  with 
authority  to  cause  them  to  be  summoned  and  impaneled,  to  admin- 
ister oaths  to  them  and  to  the  constable  in  charge,  and  to  enter 
judgment  and  issue  execution  on  their  verdict ;  but  it  is  a  trial  by  a 
jury  of  twelve  men,  in  the  presence  and  under  the  superintendence 
of  a  judge  empowered  to  instruct  them  on  the  law  and  to  advise 
them- on  the  facts,  and  (except  on  acquittal  of  a  criminal  charge) 
to  set  aside  their  verdict  if  in  his  opinion  it  is  against  the  law  or 
the  evidence."  It  is,  nevertheless,  competent  for  congress,  when 
invested  with  the  power  of  legislation  over  a  district  or  territory, 
to  provide  for  the  trial  of  civil  cases  by  a  justice  of  the  peace,  or 
in  his  presence,  by  a  jury  of  12  or  any  less  number,  allowing  to 
either  party,  where  the  value  in  controversy  exceeds  $20,  the  right 
of  appeal  from  the  judgment  of  the  justice  of  the  p^ce  to  a  court 
of  record  and  to  have  a  trial  by  jury  in  that  court.   While  a  trial 
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by  jury  of  12  or  tny  less  number  before  m  justice  of  the  peace  xa 

not»  and  a  trial  by  jury  in  an  appellate  court  is,  a  trial  by  jury,  within 
the  meaning  of  the  common  law  and  the  seventh  amendment  to  the 
constitution,  the  constitutional  right  of  trial  by  jury  is  not  infringed 
if  only  the  right  of  appeal  is  allowed  from  the  judgment  of  the 
justice  of  the  peace  to  a  court  of  record  where  such  a  trial  by  jury 
as  the  constitution  contemplates  can  be  had. 

That  the  right  of  appeal  from  the  judgments  of  mayors  in  the 
Indian  Territory  to  the  United  States  court  is  given  in  all  civil  cases 
cognizable  before  such  magistrate  where  the  amount  in  controversy 
exceeds  $20  will  clearly  appear  by  a  brief  reference  to  the  acts  of 
congress  relating  to  the  subject.  There  are  no  justices  of  the  peace 
in  the  Indian  Territory  by  that  name.  The  Territory  is  not,  how- 
ever, without  these  important  and  indispensable  officers.  They  are 
there  under  other  names.  In  that  Territory  the  United  States  com- 
missioners and  mayors  of  cities  and  towns  are  invested  with  the 
jurisdiction  and  powers  of  justices  of  the  peace  within  tlieir  re- 
spective territorial  jurisdictions.  The  act  of  congress  approved  May 
2,  1890  (26  Stat,  c^,  c.  182,  §  m) ,  adopted  and  put  in  force  in  the 
Indian  Territory  chapter  91  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas  denning  and  regulating  the  jurisdiction  and  powers  of 
justices  of  the  peace  and  the  practice  and  mode  of  proceeding  in 
justices'  courts.  This  chapter  confers  jurisdiction  on  justices  of  the 
peace  in  matters  of  contract  where  the  amount  in  controversy  does 
not  exceed  $300,  and  provides  for  appeals  from  their  judgments  to 
the  circuit  court  and  for  a  trial  by  jury  on  the  merits  in  that  court. 
The  act  of  congress  invested  United  States  commissioners  in  the 
Indian  Territory  with  all  the  powers  and  jurisdiction  conferred  on 
justices  of  the  peace  in  Arkansas  by  this  chapter,  and  provides  that 
"appeals  may  be  taken  from  the  final  judgment  of  said  commission- 
ers to  the  United  States  court  in  said  Indian  Territory  in  all  cases 
and  in  the  same  manner  that  appeals  may  be  taken  from  the  final 
judgments  of  justices  of  the  peace  under  the  provisions  of  said 
chapter  91."  By  act  of  congress  approved  March  t,  1895  (28  Stat. 
695,  c.  145,  §  4),  this  provision  was.  in  substance,  re-enacted,  with  a 
proviso  that  no  appeal  shall  be  allowed  in  civil  cases  where  the 
amount  of  the  judgment,  exclusive  of  cost,  does  not  exceed  $20. 
The  act  of  congress  approved  June  28,  1898  (30  Stat.  499,  c.  517,  § 
14),  adopted  and  put  in  force  in  the  Indian  Territory  chapter  29  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas  relating  to  the  in- 
corporation of  cities  and  towns,  and  provided  that  the  cities  and 
towns  organized  thereunder  should  possess  all  the  powers  and  exer- 
cise all  the  rights  of  cities  and  towns  in 'Arkansas,  and  in  terms 
provides  "that  mayors  of  such  cities  and  towns,  in  addition  to  their 
other  powers,  shall  have  the  same  jurisdiction  in  all  civil  and  criminal 
cases  arising  within  the  corporate  limits  of  such  cities  and  towns  as, 
and  coextensive  with.  United  States  commissioners  in  the  Indian 
Territory;"  Another  clause  of  this  same  section  declares,  "For  the 
purposes  of  this  section  all  the  laws  of  said  state  of  Arkansas  herein 
referred  to,  so  far  as  applicable,  are  herd>y  put  in  force  in  said  Terri- 
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Chapter  29  of  Mansfield's  Digest  is  not  only  referred  to  in  ''this 
section,"  but  is  actually  adopted  and  put  in  force  for  the  organiza- 
tion and  government  of  cities  and  towns  in  the  Indian  Territory. 
Beyond  question,  this  section  adopted  and  put  in  force  in  the  Indian 
Territory  all  the  provisions  of  chapter  29  of  Mansfield's  Digest,  "so 
far  as  applicable." 

Now,  among  the  provisions  of  chapter  29  of  the  Arkansas  statute 
thus  adopted  is  the  following: 

"Sec.  797.  The  mayor  of  tbe  corporation  shall  be  a  conservator  of  the  pence 
throughout  Ita  limits,  and  shall  have  within  the  same  all  the  power  and  Jurls- 
dfction  of  a  jastice  of  the  peace  in  all  matters,  civil  or  criminal,  arising  under 
the  laws  of  the  state,  to  all  Intents  and  porposes  whatever;  and  appeals 
may  be  taken  In  the  same  manner  as  from  decisions  of  justices  of  tbe  peace." 

Manifestly,  the  provision  of  this  section  allowing  appeals  from 
the  judgments  of  mayors  in  the  same  manner  as  appeals  froin 
the  justices  of  the  peace  is  "applicable"  to  mayors  in  the  Indian 
Territory,  and  was  adopted  by  section  14  of  the  act  of  congress.  It 
was  the  intention  of  the  act  of  congress  to  adopt  every  provision  of 
chapter  29  of  the  Arkansas  statutes  not  locally  inapplicable  or  in- 
consistent with  the  provisions  of  the  act  of  congress.  The  provision 
allowing  appeals  from  the  judgments  of  mayors  is  in  harmony  with 
the  whole  scheme  of  congressional  legislation  for  the  administration 


lation  establishing  courts  in  that  Territory,  congress  adopted  and 
put  in  force  in  the  Territory  the  laws  of  Arkansas  relating  to  the 
jurisdiction,  pleadings,  practice,  and  modes  of  proceeding  in  the 
courts  in  that  state,  from  those  of  justices  of  the  peace  up  to  the 
supreme  court.  Where  any  change  in  those  laws  was  necessary  to 
meet  the  different  conditions  existing  in  the  Indian  Territory  it  was 
ust^ly  made  by  express  exception  or  addition. 

It  is  inconceivable  that  congress  intended  to  impair  the  harmony 
and  symmetry  of  this  system  of  laws  by  denying  an  appeal  from  tbe 
judgment  of  a  mayor  when  exercising  the  jurisdiction  of  a  justice 
of  the  peace  and  allowing  an  appeal  from  the  judgment  of  a  United 
States  commissioner  when  exercising  precisely  the  same  jurisdic- 
tion. No  reason  can  be  suggested  for  allowing  the  right  in  one 
case  and  denying  it  in  the  other. 

When  chapter  29  of  Mansfield's  Digest  was  adopted  and  pot  in 
force  in  the  Indian  Territory  the  provision  of  that  chapter  allow- 
ing appeals  from  the  judgments  of  mayors  was  adopted  and  made 
applicable  to  the  judgments  of  mayors  in  that  Territory. 

The  judgment  of  the  United  States  court  of  appeals  in  the  Indian 
Territory,  and  the  judgment  of  the  United  States  court  for  the  Soittb- 
ern  district  of  the  Indian  Territory,  are  each  affirmed. 


At  the  very  beginning  of  l^;is- 
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THOM A8  LAUGHUN  GO.  t.  AHEBIGAN  SURETY  GO.  OV  NKW  TOBK. 
BI/AKE  et  al.  T.  SAME.   BOYD  v.  SAME.   CI^GAVES  T.  BAMB. 
POST  T.  SAME.   JOHNSON  T.  SAME. 

(drcnit  Court  of  Appeals,  Flnt  Circuit  April  IS, 


L  SURBTT— I^IABILITY. 

A  surety's  liability  does  not  ordinarily  extend  beyond  the  penal  snm 
of  the  bond,— as,  for  Instance,  to  costs  and  Interest,— unless  he  has  In 
•ome  way  resisted  or  ohttmcted  the  recovery  of  the  claim  against  blm. 

%  SUIB— COKTBAOTOB'S  BoND— CLAIMS  AoqUZHBD  BT  ThiBS  PaBTT  COHTSACT- 
IN«  TO  IlTDKMBIFT  SORBTT. 

In  computing  the  pro  rata  to  be  paid  creditors  of  a  defaulting  con- 
tractor by  the  surety  on  his  bond  (the  penalty  of  the  bond  being  Insuffi- 
cient to  satisfy  the  claims  In  full),  claims  which  have  been  acquired 
by  a  third  party,  who  baa  contracted  to  Indemnify  the  snr«^,  liiould 
be  ctmsidered. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine. 

Benjamin  Thompson,  ior  appellants. 

Thomas  L.  Talbot  (Henry  C.  Wilcox,  on  th^  tmeO*  tor  appellee 
American  Surety  Co.  of  New  York. 

Harry  R.  Virgin  (FrankUn  C.  Fayson,  on  the  brief),  for  ^ipellees 
Allen  and  Hutchinson. 

Before  COLT.  Circuit  Judge,  and  BROWN  and  LOWELU  Dis- 
trict Judges. 

LOWELL,  District  Judge.  Morgan  contracted  to  build  for  the 
United  States  a  battery  on  Diamond  Island.  The  American  Surety 
Company  was  the  surety  furnished  upon  his  bond  in  accordance  with 
chapter  280  of  Acts  1894  (28  Stat.  278).  Morgan  broke  his  contract, 
having  become  indebted  to  a  considerable  number  of  persons  while 
engaged  upon  the  contract  work.  Some  of  these  persons  brought 
suits  against  the  surety  company  under  chapter  280.  The  surety 
company  filed  a  bill  in  equity,  ancillary  to  these  suits,  for  the  pur- 
pose of  settling  its  liability  both  to  the  plaintiffs  in  the  suits  men- 
tioned and  to  other  creditors  of  Morgan,  so  far  as  these  creditors 
should  come  in.  The  penal  sum  of  the  bond  is  probably  insufficient 
to  pay  the  statutory  daims  in  full.  The  claims  against  the  surety 
company  thus  arising  under  chapter  280  were  referred  to  a  master. 
Exceptions  were  taken  to  his  report,  and  were  dealt  with  by  the  cir- 
cuit court.  The  appellants  now  seek  to  reverse  the  action  of  that 
court  in  dealing  with  certain  claims. 

The  circuit  court  disallowed  certain  claims  for  labor,  tools,  and 
other  supplies,  and  for  the  transportation  of  material  to  Diamond 
Island.  For  the  purposes  of  this  case,  it  is  not  necessary  to  decide 
if  the  statute  of  1894  should  be  held  to  cover  more  than  is  covered 
by  the  ordinary  lien  statutes  of  the  states.  However  this  may  be, 
we  are  of  opinion  that  the  labor  and  materials  here  in  controversy 
are  plainly  without  the  purview  of  the  statute.  All  the  appeals  ex- 
cept that  taken  by  the  Laughlin  Company  are  thus  disposed  <rf. 
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That  company  has  contended  that  the  surety  company  is  liable, 
ov.ir  and  above  the  penal  sum  of  the  bond,  for  interest  thereon,  and 
for  the  costs  of  the  suits  brought  against  the  surety  company.  A 
surety's  liability  does  not  ordinarily  extend  beyond  the  penal  sum 
of  the  bond,  unless  he  has  in  some  way  resisted  or  obstructed  the 
recovery  of  the  claim  against  him.  No  acts  of  resistance  or  obstruc- 
tion have  been  shown  in  this  case,  other  than  those  which  have  been 
already  compensated  by  the  allowance  in  the  suits  at  law  of  costs 
accrued  up  to  the  time  of  the  filing  of  this  bill.  This  court  is  not 
now  asked  to  decide  if  costs  or  interest  should  be  allowed  the  claim- 
ants as  against  the  fund  arising  from  the  penalty  of  the  bond,  but 
only  if  costs  or  interest  should  be  allowed  as  against  the  surety  com- 
pany outside  that  fund.  To  some  extent  the  former  appear  to  have 
been  allowed,  and  to  some  extent  allowance  has  been  suspended  to 
await  the  further  action  of  the  circuit  court. 

The  Laughlin  Company  further  contended  that  in  computing  the 
claims  which  are  to  be  satisfied  by  the  sure^  company  out  of  the 
penalty  of  the  bond  there  should  be  excluded  certain  clauns  now  held 
for  the  benefit  of  one  Allen,  who  had  contracted  to  indemnify  the 
surety  company  from  loss  on  its  bond.  The  evidence  does  not  show, 
as  was  contended,  that  Allen  was  a  partner  of  Morgan,  and  so  the 
claims  are  not  to  be  excluded  on  that  ground.  It  follows,  therefore, 
as  stated  by  the  learned  judge  below,  that  in  computing  the  pro  rata 
to  be  paid  the  other  creditors  these  claims  must  be  taken  into  con- 
sideration, "as  any  other  ruling  would  compel  Allen  to  now  reim- 
burse the  complainant  the  full  penal  amount  of  its  bond,  notwith- 
standing he  had  acquired  these  claims;  and  it  would  also  give  the 
other  creditors  a  larger  percentage  than  they  are  technically  entitled 
to.'*  If  these  claims^some  purchased  by  Allen,  and  others  already 
paid  by  the  surety  company,  which  has  been  -reimbursed  by  Allen — 
be  not  reckoned  among  the  liabilities  of  Morgan  to  be  charged 
against  the  fund  furnished  by  the  penalty  of  the  bond,  Allen  will  be 
required  under  his  guaranty  to  pay  not  only  the  penalty  of  the  bond, 
but  also  an  additional  sum  equal  to  the  amount  expended  by  hmi 
in  this  purchase  and  reimbursement. 

In  each  case  the  decree  of  this  court  is  as  follows: 

The  decree  of  the  circuit  cotut  is  affirmed,  and  the  costs  ol  ai^Kal 
are  awarded  to  the  appellee. 


(Circuit  Court  of  Appeals,  First  arcult   Afra  16. 
No.  885. 

].'HBmcANT".«  Agkitoibs— ComcnKicATions— When  FamjiEOED  am  Katteb 
or  Law. 

A  mwcantUe  agency  received  a  report  from  one  of  Its  agents  that 
plaintiff  liad  made  an  assignment  The  report  came  ia  on  a  ^neml  as- 
signment form;  but,  under  a  heading  requiring  the  agent  to  furuisUi 
every  possible  pnrtlculnr.  was  a  statement  that  It  was  made  to  «epiirc 
tbe  assignee  for  Indorsing  a  note.  The  ageiu^  sent  out  a  commuiil«-n- 
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tloii  that  plBlntlir  had  asslened  for  the  banaflt  of  creditora.  Btfd  not  a 
prlvUeged  communfcatloo,  as  matter  of  law,  because  of  anbataotlal  do- 
parture  ftom  Information  received. 

t,  EUmb— Loss  OF  pBiriLEGB— NsoLiQBirca. 

If  the  mistake  was  one  which  could  not  hare  been  avoided  by  rea* 
ionable  care,  the  privilege  was  not  lost;  but  If  the  result  of  careless- 
ness, the  privilege  failed. 

t.  Sams— Q0B8T10N  pob  Jubv. 

The  qnestlon  whether  the  mistake  In  the  present  case  was  dne  to  care- 
lessness, BO  as  to  destroy  the  privilege,  was  for  the  Jury. 

1  Sahb— Loss  OF  BuaiKBSS  AND  Crbdit— General  Am-boatiom. 

Plalutltr,  where  his  complaint  contained  a  general  allegation  of  loss 
of  business  and  credit,  could  recover  by  sbowing  Iromedltite  diminution 
to  business,  etc.,  and  was  not  required  to  connect  the  loss  with  the  com- 
munication by  evidence  of  particular  Instances. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Distria 
of  Massachusetts. 

G.  Philip  Wardner  and  William  W.  MacFarland  (Carver  &  Blod- 
gett,  on  the  brief),  for  plaintiff  in  error. 

Charles  F.  Choate,  Jr.  (Josiah  H.  Benton,  Jr.,  on  the  brief),  for 
defendant  in  error. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN.  Dis- 
trict Judges. 

ALDRICH,  District  Judge.  The  defendant  is  a  mercantile  agen- 
cy,  known  as  the  R.  G.  Dun  &  Co.  agency;  and  on  the  28th  day 
of  March,  1898,  sent  out  a  notice  to  its  subscribes  that  the  plain- 
tiff had  assigned  for  the  benefit  of  his  creditors ;  and  the  plaintiff 
brings  his  action  in  tort  for  libeL  The  defendant  does  not  justify 
by  showing  that  the  communication  sent  was  true,  but  claims  that, 
by  reason  of  the  character  of  the  business  of  the  agency  and  of 
the  occasion,  the  communication  was  privileged,  in  the  sense  that 
the  occasion  and  the  relations  of  the  parties  exempt  the  defendant 
from  liability. 

In  jurisdictions  where  such  communications  are  treated  as  priv- 
ileged, the  privilege  is  a  qualified  one,  and  when  information  is  fur- 
nished under  circumstances  which  give  it  a  privileged  character, 
though  false,  recovery  cannot  be  had  unless  malice  or  bad  faith  is 
shown.  In  other  jurisdictions,  like  Georgia,  Texas,  Missouri,  Wis- 
consin, and  in  some  of  the  cases  in  the  federal  circuits,  like  Locke 
V.  Bradstrcet  Co.  (C.  C.)  22  Fed.  771,  the  privilege  is  made  to  de- 
pend somewhat  upon  the  question  of  due  care  in  the  matter  oi 
selection  of  agents,  and  in  respect  to  the  means  and  manner  of  com- 
munication ;  and  Mr.  Francis  Wharton,  in  his  valuable  note  to  Trus- 
sell  V.  Scarlett  (C.  C.)  18  Fed.  214,  would  seem  to  give  some 
indorsement  to  the  latter  view.  In  New  York  and  many  other  juris- 
dictions, if  the  requisite  occasion  and  relations  exist,  such  com- 
munications, speaking  in  general  terms,  are  treated  as  privileged, 
and  the  doctrine  of  immunity  from  liability  is  recognized,  except 
in  cases  where  malice  or  bad  faith  is  shown;  and  the  doctrine  is 
not  ma,de  to  depend  much,  if  at  all,  upon  the  question  of  due  care. 
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It  is  not  necessary  in  this  case  that  we  should  examine  into  the 
origin,  the  reason,  or  the  wisdom  of  the  rule  of  privilege  and  non- 
liability as  it  has  been  applied  in  the  cases  to  which  we  have  been 

referred. 

Under  the  defendant's  main  contention  here  in  respect  to  the 
question  of  privilege,  they  largely  rely  on  Ormsby  v.  Douglass,  37 
N.  Y.  477,  which  is  supplemented  by  numerous  authorities  sustain- 
ing the  view  of  that  case.  Ormsby  v.  Douglass  has  been  frequently 
referred  to  in  decisions  in  jurisdictions  where  the  rule  of  that  case 
obtains,  and  the  weight  of  authority,  both  English  and  American, 
would  seem  to  be  in  accord  with  the  principle  of  that  case,  and  we 
may  well  enough,  we  think,  without  going  into  a  history  of  these 
decisions,  accept  the  rule  of  such  cases  as  the  law. 

The  rule  of  immunity  from  liability,  in  cases  where  it  applies,  re- 
sults largely  from  the  necessities  of  business  and  the  strong  pre- 
sumption of  absence  of  malice;  and  the  rule  of  the  New  York 
cases  unquestionably  is  that,  in  the  absence  of  actual  proof  of  malice 
or  bad  faith,  the  privilege  justifies  the  agency  in  transmitting  the 
information  it  receives.  But.  conceding  the  full  force  of  the  New 
York  cases  and  those  holding  the  same  view,  the  defendant  is  not 
within  the  doctrine  there  established.  The  general  information  which 
it  received  upon  the  blank  which  it  had  furnished  its  agent  at  South 
Framingham,  Mass.,  was  that  James  Daisley,  the  plaintiff,  had  made 
an  assignment  to  B.  T.  Thompson,  of  Framingham,  and,  under,  a 
heading  upon  the  blank  which  required  the  agent  to  furnish  any 
particulars  possible,  was  an  exact  and  particular  statement  of  what 
the  assignment  was ;  namely,  to  secure  the  assignee  for  indorsing  a 
note.  Such  was  the  information  received  at  the  office  of  the  agency 
at  Boston;  but.  instead  of  sending  out  the  information  received, 
they  sent  a  communication  laying,  'J^^^^s  Daisley,  of  South  Fram- 
ingham, Massachusetts,  has  assigned  to  B.  T.  Thompson  for  the 
benefit  of  his  creditoss.*'  This  was  a  plain  and  substantial  departure 
from  the  information  received.  Therefore,  it  was  not  sending  in- 
formation received  or  information  accurate  in  substance.  They  were 
informed  that  the  plaintiff  had  assigned  to  secure  the  indorser  of  a 
note,  and  the  information  was  not  that  He  had  made  a  general  as- 
signment for  the  benefit  of  creditors.  The  first,  in  the  ordinary 
acceptation,  would  not  necessarily  be  injurious  to  the  party's  credh 
or  business,  while  the  other,  in  the  ordinary  acceptation,  means  a 
general  failure,  and  would  necessarily  be  injurious. 

The  case  of  Ormsby  v.  Douglass,  supra,  distinguishes  itself  at  once 
from  the  situation  here,  for  the  rule  is  there  distinctly  stated  that 
"so  long  as  the  defendant  acted  in  good  faith  in  reporting  facts 
which  came  to  his  knowledge,"  etc.  The  later  New  York  case  of 
Haft  V.  Bank,  19  App.  Div.  423,  46  N.  Y.  Snpp.  481,  on  which  the 
defendant  largely  rehes,  bases  its  decision  upon  the  same  ground; 
that  is  to  say,  that  the  bank,  in  the  due  course  of  its  business,  for- 
warded the  precise  information  which  it  received  from  its  messenger. 
The  English  case  of  Lawless  v.  Oil  Co.  (1869)  L.  R.  4  Q-  B.  262, 
267,  is  in  the  same  line,  and  the  decision  is  based,  as  in  the  other 
cases,  upon  the  ground  that  "what  the  directors  did  was  this;  In 
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their  report  to  a  meeting  of  the  shareholders  they  appended  the 
statement  which  had  been  made  to  them  by  the  auditors."  The 
case  of  Robinson  v.  Dun,  24  Ont.  App.  287,  289,  treats  a  privileged 
communication  as  one  made  on  ^  privileged  occasion,  and  fairly 
warranted  by  it.  It  in  no  sense  goes .  beyond  the  doctrine  of  the 
New  York  cases  in  respect  to  the  idea  that  the  communication  is 
privileged,  as  a  rule  of  law,  when  limited  to  the  information  received, 
but  its  reasoning  would  seem  to  tend  somewhat  in  the  direction  of 
making  the  question  whether  the  information  was  fairly  warranted 
an  element,  or,  in  other  words,  in  the  direction  of  the  other  line  of 
authorities,  which  make  the  privilege  depend  somewhat  upon  the 
question  of  due  care. 

We  recognize  the  exigencies  of  business  and  the  demands  of  pub- 
lic policy  in  respect  to  information  as  to  the  standing  of  business 
men  in  their  trade  and  calling,  and  we  carry  to  the  defendant,  for 
the  purposes  of  this  phase  of  the  case,  the  full  force  of  the  authorities 
upon  which  it  relies.  But  we  are  not  inclined  to  extend  the  priv- 
ilege, as  a  rule  of  law,  beyond  that  of  protection,  so  long  as  the 
agency  acts  in  good  faith  in  reporting,  with  substantial  accuracy, 
information  which  comes  to  its  knowledge ;  tn  other  words,  beyond 
the  rule  of  the  cases  most  favorable  to  the  defendant,  that  the 
agency,  in  the  absence  of  bad  faith,  is  privileged  in  communicating 
information  received,  although  it  may  prove  to  be  false. 

Where  a  false  report  originates  in  the  office,  and  is  not  based 
upon  information,  the  circumstances  and  the  occasion  do  not  neces- 
sarily involve  a  privilege.  Carrying  the  qualified  privilege  to  com- 
munications of  the  character  in  question,  by  rule  of  law,  would  be 
carrying  the  doctrine  of  immunity  beyond  the  rule  in  respect  to  ab- 
solute privilege.  Mr.  Bigelow,  in  his  work  on  Torts  (7th  Ed.)  § 
332,  in  treating  of  the  higher  privilege  of  the  publication  of  court 
proceedings,  and  speaking  of  the  report  of  such  proceedings,  says : 

**If,  however,  the  same  ihonld  be  so  Incomplete  or  bo  stated  as  to  give  a 
wrong  Impression,  or,  tiiongh  full,  If  It  ts  ff^owed  comment  containing  de- 
famatory matter,  the  privilege  would  fall." 

The  case  of  King  v.  Patterson,  49  N.  J.  Law,  417,  9  Atl.  705,  60 
Am.  Rep.  622,  presents  a  careful  review  of  the  Ainerican  and  Eng- 
lish cases,  with  reasoning  which  would  seem  to  be  sound,  as  to 
why  the  rule  of  privilege  should  not  be  extended  beyond  its  present 
limit.  In  that  case,  the  general  rule  is  recognized;  but,  on  the 
question  of  extending  it  further,  and  to  include  communications  to 
those  who  are  not  subscribers,  it  is  observed  that  "neither  the  wel- 
fare nor  the  convenience  of  society  will  be  promoted  by  bringing 
the  publication  of  matters,  false  in  fact,  injuriQUsly  affecting  the 
credit  and  standing  of  merchants  and  traders,  broadcast  throughout 
the  land,  within  the  protection  of  privileged  communications.  In 
that  case  it  is  further  suggested  that,  while  the  subject  in  relation 
to  which  the  communication  is  made  may  be  privileged,  the  com- 
munication may  be  tmprivileged,  and  the  matter  of  duty  to  send  the 
information  is  made  an  important  element  of  the  question ;  and, 
though  the  doctrine  of  privilege  was  there  recognized  while  com- 
municating to  its  patrons  information  received,  it  was  observed  that 
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the  agency,  in  its  conduct  and  management,  must  be  subjected  to 
the  ordinary  rules  of  law,  and  the  proprietors  and  managers  held 
to  the  liability  which  the  law  attaches  to  like  acts  of  (^hers. 

We  think  the  privilege  in  a  business  situation  like  this,  which  re- 
sults as  matter  of  law,  rests  upon  the  right  to  send  information  re- 
ceived, and  upon  the  duty  to  send  with  substantial  accuracy  such  in- 
formation as  is  received.  The  communication  in  question  does  not 
rest  wholly  or  with  substantial  accuracy  upon  information  received. 
How  can  it  be  said,  as  a  matter  of  law,  either  that  the  agency  was 
privileged  to  send  something  plainly  and  substantially  different  from 
what  had  been  received,  or  that  any  duty  rested  upon  it  to  send  in* 
formation  substantially  different  from  that  which  it  had  received? 
Neither  the  right  nor  the  duty  to  send  different  information  exists 
in  this  case ;  consequently  there  was  no  privilege  which  can  be  ruled 
as  matter  of  law,  and  the  defendant  is  liable  unless,  under  proper 
instructions,  facts  necessary  to  clothe  the  transaction  with  the  im- 
munity of  privilege  shall  be  found  by  a  jury.  As  said  in  King  v. 
Patterson,  supra  (page  427,  49  N.  J.  Law,  and  page  710,  9  Atl.,  60 
Am.  Rep.  622): 

**A  defendant  Intends  to  send  a  communication  derogntorr  to  tbe  ptatntlfTa 
character  or  drcumatancea  to  A,  where  It  would  do  no  barm.  By  Inad- 
vertence be  sends  It  to  B,  which  produces  tbe  Injury  complained  of.  It  la 
obvious  that  It  would  be  a  plain  transKtesslon  of  legal  principles  to  excuse 
tbe  net  be  did  because  he  Intended  to  do  an  act  from  which  no  Injury  to  the 
plnintlff  would  hare  reeulted," 

We  have  seen  that  the  communication  in  question  was  not  based 
upon  information  received;  neither  was  it  based  upon  anything  known 
at  the  home  office.  A  convnunication  cannot  be  accepted  as  priv- 
ileged as  a  matter  of  law  which  is  neither  warranted  by  information 
received  nor  by  facts  known  at  the  home  office.  It  was  neither  tlu 
right  nor  the  public  or  private  duty  of  the  agency  to  send  a  com- 
munication which  was  not  based  upon  fact  or  information.  The 
communication,  therefore,  not  being  based  upon  information  from 
an  agent  whose  business  it  was  to  gather  information,  or  upon  foun- 
dation of  fact,  it  is  not  a  privileged  one  in  the  sense  of  clothing  tlie 
defendant  with  immunity  from  Imbility  through  an  arbitrary  rule  of 
law.  In  short,  we  find  no  case  which  pretends,  throt^h  a  rule  of 
law.  to  bring  a  communication  like  this  within  the  domain  of  priv- 
ilege ;  nor  do  we  see  any  reason  for  carrying  absolute  privilege  to 
sucli  a  communication. 

The  English  case  of  Tompson  v.  Dashwood,  11  Q-  B.  Div.  43, 
was  a  case  where  a  communication  was  intended  to  be  made  on  a 
privileged  occasion,  but  was  sent  to  the  wrong  person;  and,  while 
the  case  is  not  Hke  the  one  here,  for  there  it  was  a  mistake  in  send- 
ing to  the  wrong  person  rather  than  a  mistake  in  sending  wrong 
matter,  the  privilege  was  held  to  exist.  This  case  is,  perhaps,  the 
most  favorable  to  the  defenduit's  position  of  any  that  has  come  to  our 
attention.  But  this  authority  is  criticised  by  Mr.  Pollock  in  his  trea- 
tise on  Torts,  as  one  not  by  any  means  universally  accepted  by  the 
profession,  and  as  contrary  to  the  earlier  decisions.  Pol.  Torts,  216. 
234 ;  Webb,  Pol.  Torts,  309.    We  are  not  disposed  to  adopt  the  doc- 
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trine  of  this  case,  and  hold,  as  a  matter  of  law,  without  regard  to  the 
question  of  due  care,  that  the  communication  was  privileged. 

We  think  the  .circuit  court  was  right  in  holding  that  the  com- 
munication in  question  was  so  substantial  a  departure  from  the  in- 
fonnation  received  that  it  could  not  be  accepted  as  privileged,  as  a 
matter  of  law,  and  that  the  defendant  was  not  within  the  rule  which 
gives  immunity  as  a  matter  of  law  upon  the  ground  of  privilege.  So, 
upon  this  phase  of  the  case,  we  hold  against  the  defendant,  for  the 
reason  that  the  circumstances  are  not  such  as  to  bring  it  within  the 
doctrine  of  the  cases  upon  which  the  defendant  relies. 

This  disposes  of  the  first  assignment  of  error,  which,  in  substance, 
is  that  the  defendant  was  entitled  to  a  verdict  as  a  matter  of  law, 
upon  the  ground  of  privilege. 

Having  considered  the  question  whether  immunity  resulted  by  rule 
of  law  under  the  circumstances  of  this  case,  we  come,  at  the  next 
step,  to  the  question  whether,  on  the  other  hand,  liability  resulted  by 
rule  of  law,  and  this  is  the  precise  question  raised  by  assignments 
2,  3,  and  4;  and  we  think  there  was  error  here,  for  the  reason  that  the 
situation  was  one  which,  under  the  circumstances,  involved  a  ques- 
tion of  fact  which  should  have  been  submitted  to  the  jury.  The  oc- 
casion, which  was  that  of  receiving  and  communicating  information 
relating  to  the  subject-matter  in  question,  was  privileged;  and,  the  oc- 
casion being  privileged,  the  Boston  agency,  in  the  ordinary  course 
of  its  business  of  receiving  information  and  imparting  it  to  its  sub- 
scribers in  the  business  world,  was  in  the  exercise  of  a  privilege  in 
the  nature  of  a  private  right,  or,  as  expressed  by  some  of  the  authori- 
ties, a  public  right.  Therefore,  starting  with  this  right,  if  unwarrant- 
able and  injurious  consequences  result,  it  cannot  be  said,  except  in 
a  very  clear  case,  that  liability  results  as  a  matter  of  law  from  a  va- 
riance between  the  information  received  and  the  communication  sent. 

No  case  like  the  one  here  presented  has  been  called  to  our  atten- 
tion, and  we  do  not  find  that  the  precise  question  has  been  passed 
upon  either  by  the  supreme  court  of  the  United  States  or  by  the  courts 
of  Massachusetts,  nor  do  we  find  that  the  precise  question  has  been 
dealt  with  elsewhere.  We  must,  therefore,  deal  with  it  somewhat  as 
a  new  question. 

The  occasion  being  privileged,  we  do  not  think  the  general  rule  of 
law  that  liability  results  from  accidental  or  inadvertent  slander,  and 
that  the  accident  or  inadvertence  only  operates  to  remove  malice  and 
limit  the  damages,  applies  to  this  case,  and  it  is  for  the  reason  that 
the  occasion  was  privileged,  and  the  defendant  was  in  the  exercise 
of  a  right.  It  being  a  business  right,  however,  or  a  private  right, 
to  gather  and  impart  information  to  such  members  of  the  business 
world  as  were  its  subscribers,  it  must  exercise  the  right  reasonably, 
to  the  end  that  unnecessary  harm  shall  not  come  to  business  men 
about  whom  the  information  is  furnished.  It  is  not  a  right  which 
can  be  exercised,  heedlessly  or  carelessly.  It  is  difficult  to  find  a  prin- 
ciple of  law  which  would  justify  the  careless  and  wanton  exercise  of 
a  right  of  tlus  character,  and  afford  immunity  on  the  ground  of  priv- 
ilege. It  is  equally  difHcult,  starting  with  a  privileged  occasion,  to 
find  a  principle  which  would  justify  an  absolute  ruling  of  law  upon 
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the  questicn]  of  UabHity  upon  the  ground  of  variance  between  the  in- 
formation received  and  that  sent,  and  this  is  for  the  reason  that  the 

variance  may  be  susceptible  of  explanation.  Reasonable  care  and  pru- 
dence with  respect  to  forwarding  information  may,  therefore,  con- 
tinue the  privilege  and  clothe  the  acts  of  the  agency  with  immunity, 
and,  on  the  contrary,  negligence  may  destroy  the  privilege  and  leave 
the  parties  responsible  for  acts  which  are  culpable.  Though  the  oc- 
casion is  privileged,  the  privilege  does  not  carry  immunity  to  heed- 
less and  careless  management  in  forwarding  information.  While 
the  questi(»i  whether  an  occasion  is  privileged  is  one  of  law,  the 
ultimate  question  of  privilege  may  become  a  mixed  question  of  law 
and  fact,  through  a  variance  between  the  information  and  the  com- 
munication, and  under  such  circumstances  the  question  would  be 
whether  the  privilege  was  carried  to  the  communication  through  a 
reasonable  and  careful  exercise  of  the  right,  or  whether  the  privilege 
was  lost  by  indifferent  and  careless  management,  or  through  inat- 
tention and  want  of  due  regard  to  the  interests  of  others.  If  it  was  a 
pure  mistake,  involving  no  negligence  or  culpability,  the  privilege 
would  not  fail.  On  the  other  hand,  if,  by  the  exercise  of  such  care 
as  men  ordinarily  exercise  in  like  business  affairs,  the  true  character 
of  the  information  would  have  been  discovered  and  correct  informa- 
tion sent  out,  rather  than  that  which  was  not  warranted,  then  the 
privilege  would  fail.  The  communication  sent  b6ing  substantially  dif- 
ferent from  the  information  received,  the  question  whether  it  was 
libelous  and  injurious  was  quite  likely  one  for  the  court;  but  the 
question  whether  it  was  a  privileged  communication,  though  different 
from'  the  information,  depended  upon  the  question  of  fact  whether 
the  variance  resulted  from  an  excusable  mistake,  or  from  indifference 
or  heedlessness. 

Even  the  privilege  of  regular  process  does  not  protect  against 
unreasonable  and  careless  use.  Any  right  or  privilege  may  be  so 
carelessly  used  as  to  lose  the  protection  which  it  would  otherwise 
afford.  No  privilege  which  affects  the  public  at  large  grants  im- 
munity from  negligent  and  careless  acts.  So,  in  the  case  undn* 
consideration,  the  question  for  the  jury,  under  the  circumstances, 
was  not  whether  the  communication  was  a  libel, — not  whether  the 
variance  was  a  substantial  departure, — because  such  were  questions 
of  law,  but  whether  the  defendant's  conduct  was  such  as  to  give 
immunity,  on  the  one  hand,  or  so  wanting  in  care,  or  so  indifferent, 
as  to  make  the  privilege  fail. 

The  contract  between  the  agency  and  the  subscribers  contemplates 
verbal,  written,  and  printed  information,  and  provides  that  the  agency 
shall  not  be  responsible  for  neglect,  unfaithfulness,  or  misconduct 
of  agents ;  but  this  stipulation,  of  course,  does  not  bind  a  member 
of  the  public  who  is  not  a  party  to  it,  and,  as  against  such  parties, 
to  be  within  the  privilege,  the  home  ofHce,  in  transmitting  informa- 
tion, must  be  in  the  exercise  of  reasonable  care.  We  do  not  look 
upon  this  holding  as  a  departure  from  the  principle  which  applies 
to  reports  of  public  proceedings,  where  the  privilege  is  lost  by  an 
unreasonable  exercise  of  the  right,  or  by  an  unreasonable  or  un- 
necessary mode  of  communication,  like  sending  a  privileged  com- 
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munication  by  telegraph  or  postal  card,  where  the  communication 
becomes  unprivileged.  Indeed  the  recognized  and  controlling  gen- 
eral principle  is  that  a  report,  in  order  to  be  privileged  as  a  matter 
of  law^  whether  it  be  a  report  of  a  judicial  proceeding  or  of  a  com- 
mercial agency,  shall  be  a  fair  report;  and  in  cases  where  the  re- 
port is  not  fairly  warranted  by  the  information,  exemption  from 
liability  upon  the  ground  of  privilege,  or,  what  would  be  a  more 
exact  expression,  upon  the  ground  of  excusable  libel,  may  and  should 
depend  upon  reasonableness  of  skill  and  care  in  reporting,  and  the 
question  of  skill  and  care  becomes  a  question  of  fact  for  the  jury. 
See  Paterson,  Liberty  of  the  Press,  Speech,  and  Public  Worship, 
184,  185,  192,  193,  203,  204. 

In  the  regular  course  of  the  business  of  the  agency  the  report 
came  in  from  the  Framingham  agent  on  a  general  assignment  form ; 
and  the  mistake,  quite  likely,  although  the  question  Is  one  of  fact, 
resulted  from  the  assumption  that  the  assignment  was  a  general 
one.  Still,  while  the  general  statement  In  the  body  of  the  form  in  a 
sense  indicated  a  general  assignment,  under  the  head  which  calls 
for  particulars  the  report  was  clear  as  to  the  nature  of  the  assign- 
ment. So,  under  such  a  situation,  we  think  the  communication 
sent  out  was  neither  so  clearly  an  excusable  mistake  that  it  can  be 
ruled  a  privileged  communication  as  a  matter  of  law,  nor  so  clearly 
a  wanton  and  heedless  variance  between  the  information  received 
and  the  communication  sent  as  to  justify  a  ruling  that  the  privilege 
failed  absolutely,  and  that  the  defendant  was  liable.  While  the  vari- 
ation was  a  substantial  one,  in  the  absence  of  malice  the  situation 
does  not  present  a  case  where  it  can  be  said  that  it  was  "as  com- 
pletely an  invention  of  an  untruth  by  the  defendant  as  though  he 
had  received  no  information  whatever,"  and  that  "the  information 
received  afforded  no  justiBcation,  no  palliation,  no  excuse,"  and  "as 
though  he  had  sent  out  this  untrue  statement  without  a  shadow  of 
any  information  on  his  records  about  James  Daisley";  nor  was  it  a 
situation  which  justified  the  assumption  and  instruction  that  "it  was 
made  out  of  whole  cloth,  and  was  a  mere  blunder."  And,  while 
the  variance  between  the  information  and  the  communication  was 
so  substantial  and  so  injurious  as  to  render  the  communication  ac- 
tionable per  se,  in  the  absence  of  privilege,  still  there  was  a  reason- 
able question  for  the  jury  as  to  whether  it  was  a  pure  mistake,  and 
one  which  could  not  have  been  avoided  by  careful  business  manage- 
ment, or,  on  the  other  hand,  whether  the  privilege  of  furnishing 
information  in  the  ordinary  course  of  business  was  carelessly  exer- 
cised. It  was  for  the  jury  to  say  whether  reasonable  care  required 
the  home  office  to  read  the  whole  paper  and  gather  all  the  informa- 
tion that  it  contained,  and  whether  it  was  reasonable  to  act  upon 
the  general  appearance  of  the  assignment  form,  and  send  the  in- 
formation which  it  did.  If  it  was  carelessness,  the  privilege  was 
lost.  If  it  was  a  mistake  which  could  not  have  been  avoided  by  the 
exercise  of  reasonable  care,  privilege  and  immunity  were  not  lost. 
In  other  words,  if  the  home  ofHce  was  reasonably  careful  and  pru- 
dent in  respect  to  this  transaction  in  the  ordinary  coui-se  of  its  busi- 
ness, the  privilege  continued,  and  would  cover  the  mistake;  but  if 
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the  departure  from  the  Information  was  the  result  of  want  of  care 
and  heedlessness,  the  privilege  failed. 

The  erroneous  communication  did  not  originate  with  the  agent 
furnishing  the  information,  but  resulted  from  an  attempt  in  the 

home  office  to  transmit  information  received ;  and  there  is  no  pre- 
tense that  they  acted  upon  information  other  than  that  received 
from  the  Framingham  agent;  therefore  the  erroneous  communica- 
tion resulted  from  the  conduct  of  an  agent  for  whose  acts  the  de- 
fendant is  responsible.  Still,  if  the  mistake  was  one  which  could 
not  have  been  avoided  by  the  exercise  of  reasonable  care,  the  priv- 
ilege of  the  occasion  would  afford  immunity;  while,  on  the  other 
hand,  if  the  mistake  was  the  result  of  heedlessness  and  want  of  rea- 
sonable care,  the  privilege  would  fail,  and  immunity  would  not  re- 
sult from  the  privilege  of  the  occasion.  Neither  the  privilege  of 
the  occasion  nor  the  privilege  of  sending  in  good  faith  information 
received,  though  false,  furnishes  immunity  from  careless  manage- 
ment in  the  home  office,  or  the  careless  exercise  of  the  right ;  nor 
docs  the  privilege  arbitrarily  fail  by  reason  of  a  pure  mistake  of  the 
home  office  involving  no  negligence  or  culpabihty.  One  may  lose 
the  protection  of  this  privilege,  like  any  other,  through  negligence, 
or  he  may  safeguard  himself  by  its  protection  through  the  exercise 
of  such  a  degree  of  care  at  the  home  office  as  would  be  exercised 
by  men  of  ordinary  circumspection,  care,  and  prudence  in  similar 
situations.  If  the  privilege  is  lost  through  carelessness,  then  the 
defendant  is  answerable  for  the  consequences  of  circulating  injurious 
reports,  and  the  rights  would  be  determined  regardless  of  the  ques- 
tion of  privilege,  under  the  ordinary  rules  which  obtain  in  libel  cases. 

In  Trussell  v.  Scarlett  (C.  C.)  i8  Fed.  214,  216,  the  privilege  was 
made  to  depend  upon  reasonable  caution,  and  in  Xjocke  v.  Bradstreet 
Co.  (C,  C.)  22  Fed.  771,  774,  in  submitting  the  question  to  the  jury, 
the  question  of  privilege  was  made  to  depend  upon  the  exercise  of 
ordinary  care  and  caution. 

The  error  being  in  the  home  office,  there  is  no  question  raised 
for  us  as  to  the  responsibility  of  the  defendant  in  respect  to  the 
care  of  the  agent  who  furnished  the  information.  When  there  is  a 
departure  at  the  home  office  from  information  received,  as  is  often 
the  case  in  business  in  condensing,  summarizing,  and  forwarding  the 
reports,  management  and  superintendence  are  necessarily  inv<nved, 
and,  as  all  this  affects  the  standing  and  the  interests  of  one  who  is  a 
stranger  to  the  contract  between  the  agency  and  the  subscriber  about 
whom  the  report  is  made,  why  should  not  the  immunity  of  privilege 
depend  upon  the  exercise  of  reasonable  care? 

It  is  fully  recognized  and  established  by  the  authorities  that  send- 
ing out  from  the  home  office  the  report  received,  knowing  it  to  be 
false,  or  sending  a  true  report  tn  bad  faith,  or  sending  a  true  rt^ 
port  unnecessarily  or  maliciousl>r,  makes  the  privilege  fail.  Inquiries 
in  respect  to  all  these  elements  involve  fact,  and  it  is  perfectly  clear 
and  logical  that  the  same  principle  makes  privilege  depend  upon 
the  fact  of  careful  and  prudent  conduct  ahd  management  in  the 
home  office  when  there  is  a  departure  from  the  information  sent  and 
a  misstatement  like  the  one  in  question  here.   It  is  not  the  question 
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whether  the  communication  was  actionable  under  the  general  law 
of  libelt  but  the  question  whether  privilege  exists  as  a  protection  to 
the  defendant.  That  depends  upon  the  rule  of  reasonableness  in  re- 
spect to  the  conduct  and  care  of  one  who  invokes  the  immunity  of 
its  protection.  If  the  jury  should  find  the  necessary  fact  of  careful 
and  reasonable  exercise  of  the  right,  then  the  privilege  would  exist, 
and  the  defendant  would  be  within  its  protectjon  and  immunity,  and, 
if  not,  it  would  be  subject  to  the  ordinary  rules  of  law. 

Making  the  question  of  privilege  and  immunity  depend  upon  the 
question  of  fact  as  to  the  reasonable  exerdse  of  the  right  is  not, 
in  principle,  altogether  unlike,  but  is  somewhat  analogous  to,  the 
probable  cause  doctrine,  which  involves  a  q[uestion  of  fact  for  the 
jury  in  cases  under  circumstances  where  it  is  an  admissible  ground 
of  defense  (Folk.  Starkie,  Sland.  &  Lib.  [6th  Ed.]  34,  349-352).  and 
in  cases  where  it  is  received  in  mitigation  of  damages. 

The  very  nature  of  the  business  of  mercantile  agencies  makes  it 
impracticable  to  apply  the  old  rule  as  to  presumption  of  malice  from 
publication  or  from  gross  mismanagement.  The  reports  are  gath- 
ered from  all  parts  of  the  country,  and  in  the  ordmary  course  of 
business  there  is  no  such  thing  as  malice  in  the  transaction.  No 
one  claims  it  in  this  case.  Much  of  the  confusion  in  the  books 
results  from  attempts  to  apply  ancient  rules  of  presumption,  and 
we  have  no  hesitation  in  saying  that  we  think  the  safer  and  the 
better  rule,  in  a  situation  like  this,  where  neither  actual  malice  nor 
bad  faith  is  suggested,  is  the  ordinary  rule  that,  in  the  exercise  of 
the  privilege  or  the  right,  one  should  be  held  to  the  ordinary  rule 
of  due  care.   Mr.  Bigelow  has  aptly  said: 

"It  Is,  IndesO,  commoii  to  say  tiiat  malice  la  presumaa  or  Implied  upon 
proof  of  the  publfcatloD;  but  that  means  nothing,  and  la  only  misleading, 

for  the  preBDmptlon  or  tmpllcatlon  cannot  be  overturned  by  evidence  of  want 
ot  malice.  Malice,  tonching  the  mnlclng  a  prima  facie  case,  is  only  a  name 
arbitrarily  applied;  simply  a  fiction."  Btgelow,  Torta  (7tb  Ed.)  ft  819. 

In  a  case  where  mahce  is  not  an  active  question,  why  should  not 
the  existence  or  nonexistence  of  privilege  be  made  to  depend  upon 
the  existence  or  nonexistence  of  due  care,  and  upon  a  reasonable 
exercise  of  the  right,  rather  than  upon  illogical  presumptions  one 
way  or  the  other  as  to  malice,  and,  in  a  case  where  malice  becomes 
an  actual  element,  let  the  question  of  malice  be  tried  tike  any  other 
question  of  fact. 

In  this  case  all  questions  of  malice  and  bad  faith,  and  all  ques- 
tions as  to  vindictive  damages,  were  properly  eliminated  by  the 
position  of  the  parties  and  by  the  court,  and  we  are  now  brought 
to  the  questions  raised  by  assignments  14,  15,  and  16,  which  relate 
to  the  allegation  of  damages,  to  the  sufficiency  of  proofs,  and  to  the 
instructions  upon  the  question  of  damages;  and  we  find  no  error 
here.  We  do  not  understand  that,  in  this  class  of  cases,  the  general 
allegation  of  injury  to  business  and  credit  is  treated  as  an  allegation 
of  special  damages,  in  the  sense  of  requiring  specific  allegations  of 
loss  of  particular  customers  in  order  to  recover  for  general  diminu- 
tion. The  proof  was  general  as  to  the  immediate  diminution  of 
business  and  loss  of  credit.   There  was  no  evidence  of  loss  of  par- 
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ticular  customers  or  contracts,  and  the  instructions  distinctly  elimi- 
nated all  such  considerations,  and  confined  the  jury  to  such  injury 
by  way  of  diminution  oi  business  and  loss  of  credit  as  they  should 
find  from  the  general  facts  and  the  whole  situation  was  caused  by 
the  publication. 

No  question  is  raised  as  to  the  sufficiency  of  the  proofs,  provided 
such  damages  are  recoverable  under  the  allegation  set  forth,  nor  as 
to  the  sufficiency  of  the  instructions  as  to  the  measure  of  damages. 
The  general  rule  of  compensation  for  injury  was  given"  to  the  jury 
with  a  limitation  in  general  terms  that,  in  order  to  recover  for 
diminution,  the  injury  suffered  must  have  resulted  directly  from  the 
wrongful  publication.  No  point  was  taken  that  the  instructions  were 
not  sufficiently  full  or  explicit  upon  the  line  that  the  injury  must 
have  been  the  natural  consequence  of  the  injurious  publication,  w 
such  as  naturally  and  proximately  resulted;  so  there  are  no  ques- 
tions of  that  kind  for  us  to  consider. 

The  general  rule  in  libel  and  slander  cases  is  aptly  stated  in  Ham- 
ihon  V.  Walters,  4  U.  C.  Q.  B.  (O.  S.)  24,  27,  that  the  plaintiflF  "may 
state  his  case  in  either  of  two  ways.  He  may  aver  a  general  diminu- 
tion of  business,  in  consequence  of  the  slander,  relying  upon  his 
ability  to  make  that  appear  to  a  jury,  or  he  may  aver  a  particular 
instance  of  damage,  knowing  that  he  can  give  evidence  of  loss  in  a 
specific  case.'*  The  plaintiflF  in  the  case  at  bar,  in  his  general  alle- 
gation and  proofs,  proceeded  in  the  first  way.  That  a  plaintiff  may 
do  this  is,  of  course,  not  the  result  of  a  rule  which  is  general  in  its 
application  to  all  actions  of  tort,  but  of  one  which  is,  perhaps,  pe- 
culiar to  those  of  libel  and  slander.  The  reason  for  the  rule  may 
be  that  evil  report  is  insidious,  that  it  travels  and  does  damage  in 
the  dark,  meandering  in  ways  whereof  it  is  diflficult  for  man  to  find 
out,  or  because,  as  said  in  Bergmann  v.  Jones,  94  N.  Y.  51,  cases 
may  arise  where,  from  the  nature  of  the  business  in  which  the  party 
is  engaged,  it  would  be  almost  impossible  to  prove  the  loss  of  trade  hy 
witnesses  who  had  dealt  with  the  party  bringing  the  suit. 

Such  rule,  in  this  class  of  cases,  is  probably  limited  to  cases  where 
the  words  are  actionable  per  se,  where  the  words,  in  their  natural  and 
ordinary  meaning,  import  a  crime,  or  such  as  are  clearly  injurious  to 
one's  business,  profession,  or  trade.  We  do  not  find  any  express 
decision  in  Massachusetts  upon  this  question,  but  it  would  seem  to  be 
the  English  rule,  the  rule  in  New  York,  and  the  rule  quite  generally 
adopted  in  this  country.  See  cases  in  18  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1084  (4),  note  1 ;  cases  in  5  Enc.  PI.  &  Prac.  768d ;  Assod- 
ated  Press  v.  Heath,  49  App.  Div.  247,  253,  254,  63  N.  Y.  Supp. 
96;  Bergmann  v.  Jones,  94  N.  Y.  51,  60,  61 ;  Hale,  Dam.  226,  and 
cases  in  note  23 ;  Folk.  Starkie,  Sland.  &  Lib.  (3d.  Ed.)  347,  348. 

Under  the  general  allegation  in  this  case,  the  plaintiff  introduced 
evidence  tending  to  show  general  loss  of  business  and  general  loss 
of  credit  immediately  following  the  publication  complained  of.  In 
such  a  situation,  under  proper  instructions  (and  no  exceptions  were 
taken  to  the  instructions  to  the  jury  on  the  question  of  damages  in 
this  case),  we  think  the  jury  were  warranted,  in  view  of  all  the  evidence 
and  under  the  circumstances  disclosed,  in  estimating  the  damages  to 
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detennine  what  part»  if  any,  of  the  loss  was  attributable  to  the  pub- 
lication, and  that  it  was  not  necessary  for  the  plaintiff  to  connect  the 
loss  with  the  publication  by  direct  or  positive  evidence  of  particular 
instances. 

The  result  is  that  the  judgment  should  be  set  aside,  upon  the  ground 
that  the  question  of  defendant's  liability  should  not  have  been  ruled 
as  a  matter  of  law  under  the  circumstances. 

The  judgment  of  the  circuit  court  is  reversed,  the  verdict  is  set 
aside,  the  case  is  remanded  to  that  court  for  further  proceedings,  and 
the  plaintiff  in  error  recovers  costs  in  this  court. 


liAMBON  CONSOL.  STORE  SEBVICE  00.  t.  BOWLAND. 
(Clrciiit  Court  of  Appeals,  Sixth  Circuit   AprU  8,  1902.) 

No.  see. 

1.  LXAis— RBsnHPTiOK  or  Posbrsstoh  bt  Lbbsor— Bffsct. 

BesumpttoD  of  posseBsloD  by  the  lessor  of  the  thing  leased  operates  as 
a  BurreiMler  of  the  lease,  and  puts  an  end  to  the  lessee's  llabUlty  .fw  fn- 
tare  Installments  of  rent,  unless  otiierwlse  plainly  provided. 

i,  Sams— ConsmucTTON  or  Lbase. 

A  lease  of  a  store  serrice  apparatus  reserved  a  stipulated  annnal  rent 
payable  quarterly  In  advance,  provided  that,  If  any  installment  remained 
unpaid  for  00  days,  the  rental  for  the  entire  term  should  become  at  once 
due,  .and  declared  that  the  lessee  should  make  no  alterations  In  the 
mechanism,  or  remove  tt  or  use  It  elsewhere  than  In  the  store,  and  should 
neither  sell,  assign,  nor  underlet  the  same.  The  agreement  concluded 
"that  In  case  of  a  breach  of  any  of  the  covenants  or  agreements  to  be 
observed  on  the  part  of  the  lessee,  or  attached  by  process  of  law,  by  pro- 
ceedings in  bankruptcy,  or  Insolvency,  or  otherwise,  the  lessor  may 
*  ■  *  enter  •  •  •  end  take  possession  of  said  system,  •  •  • 
and  thereby  determine  all  right  and  interest  the  said  lessee  may  have 
in  sncb  system.  *  *  *  No  removal  of  said  system  made  by  the  lessor 
during  the  term  *  *  *  on  account  of  any  determination  of  the 
lessee's  tenancy,  or  on  account  of  any  default  by  the  lessee,  shall  con- 
stitute a  surrender  of  the  lease."  On  Novemlwr  30th.  the  day  before 
an  Installment  of  rent  became  due,  s  petition  In  Involuntary  bankruptcy 
was  filed  against  the  lessees,  and  on  December  6th  an  adjudication  of 
bankruptcy  was  entered.  The  installment  falling  due  December  1st  was 
not  paid  Id  full,  and  the  lessors  retook  possession,  tfeldt  that  if  the 
resumption  of  possession  was  for  any  reason  oth^  than  the  termination 
of  "the  lessee's  tenancy,"  or  "some  default  by  the  lessee,"  the  lease 
would  be  determined,  and  the  lessee  would  not  be  liable  t<x  future 
installments  of  rent 


The  reference  to  a  removal  "on  account  of  any  determination  of  the 
lessee's  tenancy"  referred  to  another  paragraph  in  the  lease,  providing 
for  notice  to  the  lessor  '"of  an.v  detenulnntton  of  the  lessee's  tenancy  In 
said  store,  so  that  the  lessor  may  have  the  right  to  remove  said  system 
If  necessary." 


If  the  lessor  resumed  possession  because  of  the  adjudication  of  bank- 
ruptcy against  the  lessee,  the  lease  was  determined,  and  no  right  to  ex- 
act future  rents  would  remain, 
li  Saub— RroHT  TO  RasoMK  Po-*semion— Dbpault  tn  Rbnt. 

Default  Id  the  Installment  of  rent  due  December  Ist  would  not  Justify 
Uie  lessor  In  resuming  possession  at  all.  where  it  did  not  appear  that 
any  fmrmal  demand  for  the  rent  was  umde  on  the  day  it  was  due. 


3.  6am  R. 


^  Same. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

This  Is  aa  appeal  from  a  Judgment  disallowing  a  claim  filed  by  tbe  ap- 
pellant against  the  estate  of  a  bankrupt  firm  doing  business  as  George  <i. 
Moler  ft  Son.  From  the  facts  certified  by  the  referee  to  the  eoort  brfow. 
it  appears:  <1)  That  the  appellant  constructed  a  store  serrlce  apparatus  Id 
the  Btwe  of  the  baolEmpts  under  an  agreement  by  whlcb  tbe  bankrupts 
agreed  to  nse  same  for  a  term  of  flro  years,  and  to  pay  "an  annual  rental 
In  equal  qnartovyearly  Installments,  in  adTsnce,  npon  the  first  days  of 
March,  June,  September,  and  December  In  each  and  every  year  during  tbe 
term  of  this  lease,  or  any  extension  hereof,"  at  tbe  rate  of  $20  for  each 
station.  There  being  nine  stations  coDsti-ucted,  the  yearly  rental  was  $1SU. 
and  the  quarterly  Installment  payable  In  advance  was  $45.  It  was  furtho' 
provided  that,  "if  any  installment  of  said  rental  shall  remain  unpaid  for 
Llxty  days  after  It  becomes  due,  the  entire  rental  to  the  end  of  the  lease  shall 
become  at  once  dne  and  payable."  It  was  further  provided  that  the  lessee 
should  not,  without  the  consent  of  the  lessor,  make  alterations,  or  remove 
the  apparatus,  or  use  elsewhere  than  In  said  store,  and  that  the  whole 
mechanism  should  continue  the  B<^e  and  exclusive  property  of  the  lessor,  tbe 
lessee  "not  to  sell,  assign,  or  underlet'  said  syst^u.  and  that  at  the  end  of 
tbe  lease  same  should  be  delivered  up  to  tbe  lessor  In  good  order  and  con- 
dition. Tbe  lessor,  on  Its  part,  agreed,  at  Its  own  expense,  "to  supply  all 
pitrts  necessary  to  Iteep  said  Cable  cash-carrier  system  in  proper  repair,  ex- 
cepting, also,  when  there  is  rental  on  said  system  overdue  and  unpaid." 
The  rental  agreement  concluded  with  the  provision  that  the  contract  was 
subject  to  the  condition  "that  In  case  of  a  breach  of  any  of  the  covenantr 
or  agreements  to  be  observed  on  the  part  of  the  lessee,  or  attached  bj 
process  of  law,  by  proceedlnf^s  In  bankruptcy,  or  Insolvency,  or  othowise. 
the  lessor  inny,  while  such  default  or  neglect  continues,  or  at  any  time  after 
such  attaching  or  talcing  by  process  of  law,  without  any  notice  or  demand, 
enter  upon  the  said  store  premises,  or  wherever  said  system  may  be,  and 
take  possession  of  said  system,  or  any  part  thereof,  and  thereby  det^mlne 
all  right  and  Interest  the  said  lessee  may  have  in  said  system;  and  may  re- 
move  the  same,  forcibly.  If  necessary,  without  let  or  hindrance  from  the 
lessee.  In  case  of  removal  of  the  system,  the  lessor  shall  not  be  required 
to  put  tlie  store  of  tiie  lessee  In  Its  former  condition.  No  removal  of  said 
system  made  by  the  lessor  during  the  term  of  this  lease,  or  any  extension 
hereof,  on  account  of  any  determluaUon  of  the  lessee's  tenancy,  or  on  ac- 
count of  any  default  by  the  lessee,  shall  constitute  a  surrender  of  this  leaser" 
(2)  On  November  30,  li)00,  the  day  before  an  Installment  of  rent  fell  due.  a  pe- 
tition In  involuntary  banlcruptcy  was  filed  against  the  lessees;  and  on  Dcceoi- 
ber  G,  1900,  an  adjudication  of  bankruptcy  was  entered.  All  Installments  of 
rent  accruing  prior  to  Decemba*  1,  I'JOO,  bad  been  duly  paid,  and  no  defaolt 
existed  at  the  date  of  tbe  filing  of  the  petition  In  bankruptcy,  on  Novembo- 
30,  1900.  Tbe  installment  which  became  due  under  the  lease  on  December 
1,  1000,  was  not  paid,  except  in  part,  as  hereinafter  shown.  The  appelant 
filed  a  claim  for  the  entire  remaining  term  of  the  lease,  claiming  that  the 
failure  to  pay  tbe  Installment  accruing  December  1,  1900,  precipitated  the 
maturity  of  the  entire  rental  to  the  end  of  the  lease,  in  1905.  Tbe  claim 
filed  Is  therefore  for  $773.!S0,  less  a  credit  of  $12  for  rent  collected  by  the 
lessor  for  a  pnrt  of  the  mouth  of  December.  The  referee  certified  tliat  the 
le»:sor8  had  taken  possession  of  the  store  service  apparatus,  and  bad  received 
rent  from  some  one  other  than  the  lessees  from  December  1,  1900.  to  De- 
cember 24,  1000,  and  bad  credited  same  on  the  account  rendered.  The 
referee  disallowed  the  claim  upon  tbe  ground  that  it  was  not  a  fixed  liability, 
absolutely  owing,  at  the  time  of  the  filing  of  the  petition  against  the  bank- 
rupt. The  district  judge  affirmed  this  Judgment,  without  an  oplnlnu 

Lincoln  Fritter,  for  appellant. 
Charles  I.  Stauffer,  for  appellee. 


Before  LURTON  and  SEVERENS.  Qrcuit  Judges,  and  WANTY, 
District  Judge. 
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LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

What  are  the  rights  of  the  lessor  of  this  store  service  apparatus 
in  respect  to  rents  which  bad  not  accrued  when  the  petition  in  bank* 
ruptcy  was  filed  against  the  lessee  company?  The  lessors  invoke  the 
third  clause  of  the  lease  contract,  which  provides  that,  "if  any  in- 
stallment of  said  rental  shall  remain  unpaid  for  sixty  days  after  it 
becomes  due,  the  entire  rental  to  the  end  of  the  lease  shall,  become 
at  once  due  and  payable."  It  is  entirely  competent  to  contract  that 
the  consequence  of  a  default  in  the  payment  of  an  installment  of  in- 
terest for  the  use  of  money,  or  of  rent  for  the  use  of  property,  shall- 
be  the  precipitancy  of  the  maturity  of  the  principal  of  the  money 
loaned,  or  of  future  installments  for  the  rental  of  the  property  in  re- 
spect to  which  default  has  been  made.  Rent  is  the  compensation  for 
the  use  and  enjoyment  of  the  thing  rented,  and  is  ordinarily  demand- 
able  whether  the  tenant  actually  enjoy  the  use  and  possession  of  the 
subject  of  the  rent  or  not,  unless  the  failure  is  due  to  some  fault  of 
the  letter.  But  in  this  case  the  letter  demands  that  the  lessee  shall 
continue  to  pay  rent,  although  it  has  repossessed  itself  of  the  thing 
for  the  enjoyment  of  which  the  rent  is  to  be  paid.  The  resumption 
of  possession  by  a  lessor  operates  as  a  surrender  of  the  lease,  and 
puts  an  end  to  the  liability  of  the  lessee  for  future  rents,  unless  other- 
wise provided.  A  covenant  in  a  lease  authorizing  a  landlord,  on  de- 
foult  in  rent,  to  take  possession,  and  relet,  if  possible,  for  the  benefit 
of  the  tenant,  and  that  in  such  case  the  tenant  shall  remain  liable 
for  the  deficiency,  or  for  the  whole  rent  if  a  reletting  is  impossible, 
has  been  held  valid.  Hall  v.  Gould,  13  N.  Y.  127.  In  case  of  a 
covenant  such  as  that  just  mentioned,  the  lessor's  possession  would 
be  as  agent  for  the  lessee ;  and  the  liability  of  the  lessee  would  be 
contingent  upon  a  de6ciency,  and  dearly  not  such  a  fixed  and  abso- 
htte  liability  as  would  be  provable  in  bankruptcy.  In  the  lease  here 
under  consideration,  the  lessor  has  reserved  the  right  to  resume  pos- 
session in  quite  a  number  of  contingencies,  the  effect  of  which  the 
contract  declares  shall  be  to  ''determine  all  right  and  interest  the  said 
lessee  may  have  in  said  system."  Without  more,  it  cannot  be  that 
the  Icsse*?  shall  be  liable  for  the  future  rents,  when  the  effect  of  the 
act  of  the  lessor  has  been  to  determine  all  of  his  right  and  interest 
in  the  subject  of  the  lease.  Forfeitures  are  never  favored,  and  when 
it  is  claimed  that  the  lessor  of  property  may  resume  possession  of  the 
subject-matter  of  the  lease,  and  continue  to  hold  the  lessee  liable 
for  future  rents,  although  deprived  of  the  use  and  enjoyment  of  the 
thing  leased,  the  terms  of  the  bond  must  be  exceedingly  plain.  Lia- 
bility under  such  circumstances  for  future  rents  would  be  in  the  nature 
of  a  penalty,  and  the  covenant  by  which  the  lessor  may  have  both 
the  use  of  the  thing  rented,  and  the  compensation  which  the  lessee 
was  to  pay  for  its  use,  must  be  so  specific  as  that  no  other  reasonable 
interpretation  can  be  placed  upon  it.  Hall  v.  Gould,  13  N.  Y.  127. 
We  have  heretofore  set  out  .the  clause  of  the  lease  upon  which  the 
lessor's  right  to  resume  possession  and  exact  future  rents,  also,  must 
rest.  The  contention  is  that  under  the  provision  quoted  the  lessor 
may  resume  possession  of  the  leased  property  upon  the  happening 
114  F.— 41 
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of  any  one  of  the  contingencies  mentioned,  without  the  surrender 
of  the  lease  as  a  consequence.  The  catalogue  of  contingencies  au- 
thorizing a  resumption  of  possession  and  a  removal  of  the  leased 
mechanism  is  followed  by  a  declaration  as  to  the  effect  of  the  lessor'* 
act,  in  these  words :  "And  thereby  determine  alt  right  and  interest 
the  said  lessee  may  have  in  said  system."  The  necessary  conse- 
quence of  a  determination  of  the  lessee's  right  and  interest  at  the 
election  of  the  landlord  must  be  to  put  an  end  to  the  lessee's  lia- 
bility for  future  rents,  in  the  absence  of  some  specific  agreement 
otherwise.  That  this  was  the  intention  of  the  parties  seems  very 
plain  from  the  last  sentence  of  the  clause,  which  provides  that  "no 
removal  of  said  system  made  by  the  lessor  *  *  *  on  account 
of  any  determination  of  the  lessee's  tenancy,  or  on  account  of  any 
default  by  the  lessee,  shall  constitute  a  surrender  of  this  lease." 
It  is  plain,  then,  that  if  the  lessor  has  restuned  possession  and  re- 
moved the  system  for  any  reason  other  than  the  termination  of 
"the  lessee's  tenancy,"  or  some  "default  by  the  lessee,"  the  effect 
must  be  the  usual  and  legal  consequence  of  a  resumption  of  posses- 
sion by  a  lessor,  the  determination  of  the  lease.  The  reference  to  a 
removal  "on  account  of  any  determination  of  the  lessee's  tenancy" 
refers  to  the  seventh  paragraph  of  the  lease,  providing  for  notice  to 
the  lessor  '*o{  any  determination  of  the  lessee's  tenancy  in  said  store, 
so  that  the  lessor'  may  have  the  right  to  remove  said  system,  if  neces- 
sary, without  hindrance  on  the  part  of  the  landlord."  The  only  other 
case,  then,  in  which  a  removal  by  the  lessor  of  the  system  is  not  to 
constitute  a  surrender  of  the  lease,  is  when  the  possession  has  been 
recovered  in  consequence  of  some  "default  by  the  lessee."  On  what 
authority  has  the  lessor  taken  possession  of  the  leased  store  service  ? 
That  the  lessor  did  take  possession  about  the  date  of  the  adjudication 
in  bankrtiptcy  is  reported  by  the  referee.  But  on  what  ground  is 
this  justified?  Unless  the  appellant  can  show  th^  this  conceded 
possession  was  taken  upon  some  ground  which  kept  the  lease  alive, 
the  appeal  must  fail. 

It  was  stated  at  the  bar,  and  in  the  printed  brief  of  counsel,  that 
"the  Lamson  Consolidated  Store  Service  Company,  in  accordance 
with  its  custom  in  case  of  bankruptcy,  removed  its  system  from  the 
store  of  the  bankrupt,  as  a  protection  to  its  own  business,  and  to 
prevent  such  system  from  falling  into  the  hands  of  persons  un- 
authorized to  use  the  same."  An  adjudication  of  bankruptcy  against 
the  lessee  would  seem  to  justify  the  lessor  in  recovering  possession. 
But  the  result  would  be  the  surrender  of  the  leue.  "niereafter  no 
right  to  exact  future  rents  would  remain.  If  this  appellant  has  the 
right  to  collect  future  rents  after  recovering  the  possession  and  en- 
joyment of  the  leased  property,  it  must  make  out  a  clear  case.  As 
we  have  seen,  counsel  have  attempted  to  justify  the  possession  upon 
a  ground  which  leaves  no  foot  to  stand  upon,  when  asserting  a  claim 
for  future  rents.  But  can  the  dispossession  of  the  lessee  be  justified 
by  the  default  in  payment  of  the  installment  of  rent  due  December 
I,  1900?  We  think  not,  and  for  more  than  one  reason.  But  it  is 
sufficient  to  say  that  it  does  not  appear  that  any  formal  demand  was 
made  for  the  rent  on  the  pay  day.   Before  a  re-entry  can  be  made 
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for  default  in  rent,  demand  must  be  made  for  the  predse  dues  at  a 
conTcnient  time  before  sunset  on  the  day  when  the  rent  was  due. 
Connor  v.  Bradley,  I  How.  217,  11  L.  Ed.  105;  Prout  v.  Roby,  15 
WaH.  471,  476,  21'  L.  Ed.  58 ;  Henderson  v.  Coal  Co.,  140  U.  S.  25, 
33,  u  Sup.  Ct.  691,  ^5  L.  Ed.  332;  Parks  v.  Hays,  92  Tenn.  161, 
22  S.  W.  3;  Smith  V.  Whitbcck,  13  Ohio  St.  471;  18  Am.  &  Eng. 
£nc.  Law,  p.  375.  Of  course,  it  was  competent  to  provide  for  a 
forfeiture  without  demand,  but  the  contract  in  question  contains  no 
stipulation  to  that  effect.  Inasmuch  as  the  agreement  does  not  pro- 
vide in  express  terms  that  the  liability  of  the  lessee  should  continue 
after  the  re-entry  of  the  lessor,  we  must  conclude  that  00  liability 
for  future  rents  was  intended.  There  was  no  liability  for  past  rents, 
for  the  lessor  has  either  enjoyed  the  rents,  or  the  use  of  the  system, 
since  December  i;  1900. 
The  judgment  of  the  court  below  is  accordingly  affirmed. 
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t  (^Trax>  HoBTQAaB— AmiohmbntofNotb— RioHTsor  ABBioMaa— Pathent 
TO  Obioixal  MoKTOAeEB— Effect, 

Assignment  of  t  note  before  matmltr  to  a  bona  fide  bolder  carried 
with  It  a  chattel  mortgage  executed  as  secnrlty  tho^M',  and  the  asslgoee 
alone  conld  thereafter  discharge  the  mortgai^  Uok;  payment  of  the  In- 
debtedness to  the  original  mortgagee  by  a  purchaser  ot  the  mortgaged 
property  being  Insofflclent,  though  the  latt»  bad  do  notice  of  the  as- 
Blgnment 

8,  Same— CoNSTaDCTiOK  or  Hortoaoe. 

A  proTlsloD  In  a  chattel  mortgage  that  when  tbe  mortgaged  property 
was  ready  for  maricet  It  -tronld  be  conelgned  to  the  mortgagee,  and  the 
proceeds  applied  on  tbe  mortgage  debt,  did  not  authorize  payment  of  the 
Indebtedness  to  tbe  mortgagee  after  the  note  bad  been  assigned  by  him 


A  provision  In  -Uie  mortgage  that  K  was  Intended  aa  seenrlty  for  the 
mortiM«e  as  long  as  he  was  "In  any  manner  biterested  In  tbe  payment 
of  file  IndebtedneBS.  •  •  •  whether  aa  payee,  Indorser,  or  guarantor, 
or  otherwise,  as  well  as  for  the  security  of  tbe  assignee  or  Indorsee,  and 
snch  transfer  or  asslgDmeut  shall  not  carry  with  It  the  sole  right  to  en* 
force  tbe  mortgage,  but  tbe  same  shall  be  Tested  severally  In  said  second 
party  [mortgagee]  concurrently  with  said  assignee  or  transferee."  did 
not  authorize  payment  to  tbe  mortgagee  after  the  note  had  been  as- 
signed to  some  one  else. 
4.  Same — Akswrh — Pi.badiko  NoNjoiin>]tR  of  Parties — SuFPtaBKcr. 

A  clause  In  the  answer  In  replevin  by  tbe  assignee  of  tbe  note  to  re- 
cover  tbe  mortgaged  property,  averring  that  by  reason  of  tbe  stipulation 
last  quoted,  the  mortgagor  had  the  right  to  pay  and  tbe  mortgagee  a 
right  to  receive  payment  of  the  mortgaged  debt  and  discharge  tbe  mort* 
gage  Uen,  was  Insnfflelent  as  a  plea  In  abatement  for  nonjolndw  of  proper 
partlcB. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 


No.  1,678. 


to  some  one  else 


S.  Same. 
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Od  tb«31«t  day  of  Jnly,  IKW.  V.  M.  Overleea  executed  and  deUTcred  to  W. 
B.  McAllister  &  Co.  bis  negotiable  promissory  note  for  FJ/JtUXiS.  pnyablc  nt 
their  office  at  KansaEi  City  StocI;  Yards.  Kiuisns  City,  ICiiu.,  10  mantlis  after 
date.  For  a  valuable  consideration  McAllister  &  Co.  Indorsed  and  deHvcr.Hi 
tbe  note  tMfore  Its  maturity  to  the  Bank  of  Washington,  the  defendant  fii 
error  and  plahiliff  below.  Of  even  date  vitb  tbe  note,  tbe  maker  thomf 
executed  a  chattel  mortgage  on  certain  cattle  to  secure  Its  parnient  In  the 
mouth  of  November,  1896,  C.  W.  Swift,  Jr..  the  plaintiff  In  error  and  de- 
fendant below,  without  notice  that  the  note  tbe  mortgage  was  glren  to  secure 
had  been  assigned  to  tbe  plaintlfr,  purchased  the  mortgaged  cattle  from 
Overlces,  tbe  mortgagor,  and  in  December,  1880,  paid  or  caused  to  be  paid 
to  McAllister  &  Co.,  the  mortgagees,  the  full  amount  of  the  mortgage  debt, 
and  received  from  tbcm  a  release  and  discharge  of  the  mortgage.  After- 
wards the  plaintlir,  the  Banlc  of  Washington,  brought  this  action  of  replevhi 
against  the  defendant  Swift  to  recover  tbe  cattle.  Tbe  court  sustained  a 
demnrm  to  tbe  def«idanfa  answer,  and,  tbe  defendant  declining  to  plead 
further,  final  judgment  was  rendered  tor  the  plaintiff,  and  ttie  defendant  sued 
out  this  writ  of  error. 

A.  L.  Redden  (H.  M.  Beardsley,  on  the  brief),  for  plaintiff  in  error. 
J.  D.  McCue  (L.  C.  Boyle,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  first  and  principal  question  raised  by  the  demurrer  to  the 
answer  is :  Who  has  the  better  right  to  the  cattle,  the  plaintiff,  which 
purchased  the  note  secured  by  the  mortgage  for  value  before  maturity, 
relying  on  the  mortgage  as  security  for  its  payment,  or  the  defendant, 
who  purchased  the  cattle  from  the  mortgagor,  and  paid  or  caused  to 
be  paid  to  the  mortgagees  the  amount  of  the  mortgage  debt,  without 
notice  of  the  previous  sale  and  transfer  to  the  plaintiff  of  the  note  the 
mortgage  was  given  to  secure  ?  This  is  no  longer  a  debatable  ques- 
tion in  the  federal  courts.  In  Carpenter  v.  Longan,  83  U.  S.  271,  21 
L.  Ed.  313,  the  supreme  court,  after  reviewing  the  cases  and  admitting 
"there  is  considerable  discrepancy  in  the  authorities  on  the  question," 
declared  the  sound  doctrine  to  be  that  the  note  and  the  mortgage 
given  to  secure  it  are  (inseparable ;  the  former  as  essential,  the  latter 
as  an  incident.  "An  assignment  of  the  note,"  says  the  supreme  coun, 
"carries  the  mortgage  with  it,  while  an  assignment  of  the  latter  alone 
is  a  nullity.  •  *  *"  "The  transfer  of  the  note  carries  with  it  the 
security,  without  any  formal  assignment  or  delivery,  or  even  mention 
of  the  latter.  *  ♦  *  All  the  authorities  agree  that  the  debt  is  the 
principal  thing,  and  the  mortgage  an  accessory."  This  case  is  cited 
and  its  doctrine  affirmed  in  later  cases  in  that  court.  In  Kenicott  v. 
Supervisors,  83  U.  S.  452,  469,  21  L.  Ed.  319,  the  court  says  "thai 
where  a  note  secured  by  a  mortgage  is  transferred  to  a  bona  fide 
holder  for  value  before  maturity,  and  a  bill  is  51ed  to  foreclose  the 
mortgage,  no  other  or  further  defenses  are  allowed  as  against  the 
mortgage  than  would  be  allowed  were  the  action  brought  in  a  coun 
of  law  upon  the  note."  And  this  doctrine  is  reaffirmed  in  Sawyer 
V.  Prickett,  86  U.  S.  146,  166,  22  L.  Ed.  105,  where  the  court  say: 
"We  have  recently  decided  that  the  rule  of  bona  fide  holding  applies 
to  a  case  where  the  proceeding  is  to  foreclose  a  mortgage  accompany- 
ing a  note  with  the  same  force  as  when  the  suit  is  brought  upon  the 
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note  itself."  In  Banldng  Co.  v.  Montgomery,  95  U.  S.  16,  24  L.  Hd. 
346,  the  court  said:  "The  deed  of  trust  securing  the  payment  of  the 
notes  was  an  incident,  and  accessory  to  thnn.  The  transfer  of  the 
notes  carried  with  it  to  the  transferees  the  benefit  of  the  security." 
This  is  also  the  doctrine  in  many  of  the  states.  Burlians  v.  Hutch- 
cson,  25  Kan.  625,  37  Am.  Rep.  274;  "Williams  v.  Keyes,  90  Mich. 
290,  51  N.  W.  520,  30  Am.  St.  Rep.  438;  Lee  v.  Clark,  89  Mo. 
553*  558,  I  S.  W.  142;  Cummings  v.  Hurd,  49  Mo.  App.  139,  147; 
^bbert  v.  Schwartz,  69  Ind.  452;  Preston  v.  Case,  42  Iowa,  551; 
Logan  V.  Smith,  62  Mo.  459;  Hagerman  v.  Sutton,  91  Mo.  532, 
4  S.  W.  73 ;  Webb  v.  Hoselton,  4  Neb.  318,  19  Am.  Rep.  638 ;  Paige 
V.  Chapman,  58  N.  H.  334;  Bamberger  v.  Geiser,  24'Or.  207,  33  Pac. 
609;  Weldon  v.  Tollman,  15  C.  C.  A.  138,  67  Fed.  986. 

It  is  the  debt  that  imparts  vitality  to  the  lien.  The  payment  of  the 
debt  extinguishes  the  lien.  There  can  be  no  lien  separate  from  the 
debt.  The  owner  of  the  mortgage  debt  owns  the  lien  as  an  incident 
to  the  ownership  of  the  mortgage  debt,  and  he  alone  can  discharge 
the  lien.   This  was  the  law,  which  the  defendant  was  bound  to  know. 

Moreover,  the  mortgage  in  terms  declared  that  it  "is  intended  for 
the  security  of  any  assignee  or  indorsee"  of  the  mortgage  debt.  The 
answer  alleges  that  the  defendant  purchased  the  cattle  from  Overlees, 
the  mortgagor,  in  November,  1899,  "and  that  at  the  request  of  said 
Overlees  he  agreed  to  remit  the  purchase  price  thereof  to  said  W.  B. 
McAllister  &  Co.  to  pay  and  discharge  said  mortgage,  *  *  •*' 
and  that  "ir.  pursuance  of  the  request  of  said  Overlees,  so  as  aforesaid 
made;  there  was  transmitted  and  forwarded  to  said  McAllister  &  Co.. 
about  the  8tb  day  of  December,  1899,  an  amount  and  sum  of  monej- 
sufficient  to  pay  said  mortgage,  and  for  the  purpose  of  payment  of  said 
mortgage,  whic*^  said  money  was  received  by  said  McAllister  &  Co. 
for  said  purpose  and  as  payment  of  said  mortgage,  and  said  McAllister 
&  Co  lu  consideration  of^said  payment,  then  and  there  duly  executed 
a  release  and  discharge  of  said  mortgage.  *  *  *"  It  thus  appears 
from  the  defendant's  answer  that  he  knew  when  he  purchased  the 
cattle  tha'^  th^  mortgage  was  of  record,  unsatisfied,  and  the  mortgage 
de^t  unpaid.  If  the  defendant  desired  to  have  the  cattle  released  from 
the  Hen  of  the  mortgage,  he  should  have  required  the  production  and 
cancellation  of  the  note  the  mortgage  was  given  to  secure.  Instead 
of  doing  this,  he  remitted  the  money  to  pay  the  mortgage  debt  to 
McAllister  &  Co.,  in  the  confidence  that  they  would  apply  it  to  that 
purpose.  His  confidence  was  misplaced.  They  had  before  that  sold 
and  transferred  the  note  to  the  plaintiff.  They  did  not  apply  the 
money  to  its  payment,  but  instead  applied  it  to  their  own  use,  and 
wrongfully  executed  a  release  of  the  mortgage,  that  is  of  no  value 
against  the  plaintiff. 

It  is  sfud  that  by  the  terms  of  the  mortgage  McAllister  &  Co.  were 
made  agents  of  the  holder  of  the  note,  and  were  authorized  to  receive 
payment  thereof.  The  mortgage  contains  no  sudi  provision,  either 
in  terms  or  by  implication.  On  the  contrary,  the  rights  of  the  "hold- 
ers" and  "assi^ee  or  indorsee"  of  the  mortgage  indebtedness  is  ex- 
pressly recognized,  secured,  and  protected  by  numerous  provisions  of 
the  mortgage.  There  is  nowhere  in  the  instrument  any  hint  that  after 
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the  mortgagees  have  assigned  and  transferred  the  mortgage  dd>t  tfaej 
can  act  as  agents  of  the  holder  to  receive  payment. 
The  mortgage  contains  this  provision : 

"When  marketed,  tbe  coDseot  of  ttie  second  party  baTing  been  flzat  ob- 
tained. Bald  peopertj  aboil  be  conslgiied  to  tbe  second  party  at  tbe  Kansas 
Qtj  Stock  Yards,  Kansas  City,  'Kansas,  or  Kansas  City.  Missouri  and  tiw 
proceeds  applied  to  tbe  paymmt  of  tbe  above-mentioned  Indebtedness,  die 
surplns  being  paid  to  tbe  first  party." 

This  provision  is  commonly  found  in  mortgages  taken  by  commis- 
sion merchants.  It  is  designed  to  secure  to  them  tbe  commissions  on 
the  sale  of  the  property.  To  this  end,  the  mortgagor  in  this  case 
covenanted  that  when  the  cattle  were  ready  for  market  he  would  con- 
sign them  to  the  mortgagees,  and  apply  the  proceeds  of  the  sales  to 
the  payment  of  the  mortgage  indebtedness.  There  is  no  intimation 
here  that  the  mortgage  debt  is  to  be  paid  to  any  one  but  the  lawful 
holder  thereof.  Another  and  conclusive  answer  to  the  defendant's 
contention  is  that  the  cattle  were  not  disposed  of  in  tbe  manner  con- 
templated by  this  clause.  They  were  not  consigned  to  the  mortgagees 
for  sale,  but  purchased  by  the  defendant  of  the  mortgagor  at  his  farm 
in  the  Indian  Territory,  in  express  violation  of  the  terms  of  the  mort- 
gage. By  its  terms  the  mortgage  was  intended  to  secure,  in  addition 
to  the  note,  any  sums  advanced  and  expended  for  the  care  and  trans- 
portation of  the  cattle,  commissions,  and  any  indebtedness  afterwards 
contracted.   The  mortgage  contains  this  further  provision : 

"Tbts  mortgage  Is  Intmded  and  shall  be  held  and  constraed  to  be  as  and 
for  tbe  security  of  said  second  party,  so  long  as  said  second  party  may  be  In 
any  manner  Interested  In  the  payment  of  the  Indebtedness  hereby  secured, 
or  any  part  thereof,  whether  as  payee,  Indorser,  or  gnarantor  or  otherwise, 
as  well  as  for  the  secnrlty  of  any  assignee  or  Indorsee  of  said  notes  or  any 
of  them,  or  of  said  Indebtedness  or  any  part  thereof:  and.  In  the  absence  (Mf 
any  express  agreement  between  said  second  party  and  any  assignee  or  trans- 
feree of  any  part  of  said  Indebtedness  or  notes,  such  transfer  or  assignment 
shall  not  carry  with  It  the  sole  right  to  enforce  this  mortgage,  but  tbe  same 
shall  be  vested  severally  In  said  second  party  eoQcnrKnUy  with  said  assignee 
or  transferee." 

The  defendant's  answer,  after  quoting  this  provision  of  the  mort- 
gage, avers : 

"That,  by  reason  of  sncb  stipulation  and  condition,  said  Ovetlees  bad  tbe 
right  to  pay,  and  said  McAllister  &  Co.  had  the  right  to  receive  payment  of. 
satd  mortgage,  and  to  release  and  satisfy  and  discharge  tbe  same,  and  to 
release  and  discharge  the  Hen  of  said  mortgage  made  upon  tiio  eattle  tliat 
were  described  ther^n.** 

There  is  nothing  in  this  clause  of  the  mortgage  which  lends  any 
support  to  the  contention  that  McAllister  &  Co.  had  authority  to  re- 
ceive payment  of  the  mortgage  debt  after  they  had  sold  and  trans- 
ferred it,  and  the  answer  does  not  allege  that  they  had. 

Nor  can  this  clause  of  the  answer  be  treated  as  an  answer  in  the 
nature  of  a  plea  in  abatement  setting  up  the  nonjoinder  of  proper 
parties.  It  complies  with  none  of  the  requirements  of  such  a  plea. 
This  stipulation  contemplates  that  the  mortgagor  may  become  in- 
debted to  the  mortgagees  for  advances  for  the  purposes  we  have 
mentioned  after  the  execution  of  the  mortgage,  and  in  that  event,  in 
the  absence  of  any  agreement  to  the  contrary,  the  assignment  o.f  a 
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part  of  the  mortgage  indebtedness  shall  not  carry  with  it  the  sole  right 
to  enforce  the  mortgage.  Whether  this  would  have  been  the  rule 
independent  of  this  stipulation  we  need  not  inquire.  It  is  enough  to 
say  that  the  defendant  is  not  prejudiced  by  it  because  it  is  not  alleged 
in  the  answer,  and  it  does  not  appear  elsewhere  in  the  record  that  there 
ever  was,  or  is  now,  any  debt  secured  by  the  mortgage  other  than  the 
note  held  by  the  plaintiff.  A  thing  neither  alleged  nor  proved  for 
any  legal  purpose  is  nonexistent. 

As  we  construe  the  defendant's  answer,  it  raised  no  material  issue 
of  fact  to  go  to  the  jury,  and  set  up  no  legal  defense  to  the  action. 

Hie  judgment  of  the  circuit  court  is  affirmed. 


BaamuFTCT— Acts  ow  Bahkruftct—Transfeb  to  Prkfbb  Crbditom. 

It  &B  u  act  of  bankmptcy  for  an  InsolTeDt  debtor  to  sell  all  of  his 
'  property  to  one  not  a  creditor,  and  then  to  apply  the  proceeds  to  the  fnll 
payment  of  a  part  of  hla  credltora,  leaving  others  unpaid;  the  transac- 
thm  t>elnc  a  traaafw  of  icoperty  with  Intent  to  prefer  certain  creditors, 
within  the  Intent  and  meuUng  of  Bankr.  Act  im  1 8,  par.  a,  et  2. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi. 

Boyd  &  Baker,  the  appeUants,  were  adjudicated  InTolantary  tiankmpts  by 
the  United  States  district  court  for  the  Northern  district  of  Mississippi,  from 
which  Judgment  they  prosecute  tills  appeal.  The  petition  seeks  to  charj^e 
them  with  the  flrst  and  second  acts  of  bankruptcy,  as  laid  down  In  paragraph 
a,  1 3,  Bankr.  Act  1896.  Tbat  part  of  the  petition  la  In  the  followtng  langoagc: 
"The  said  Boyd  &  Baker  committed  an  act  of  bankruptcy  lo  that  they  did 
heretofore,  to  wit.  on  the  8th  day  of  January.  1900,  convey  and  transfer  their 
entire  property,  consisting  of  a  stock  of  goods,  wares,  and  merchandise,  with 
intent  to  hinder,  delay,  or  defraud  their  creditors,  or  a  part  of  them;  and  that 
they  did  on  the  8tb  day  of  January.  1900,  while  Insolvent,  sell  and  convey 
their  entire  property,  consisting  of  a  stock  of  goods,  wares,  and  mercbniidise. 
and  applied  the  proceeds  arising  from  said  sale  to  the  payment  of  their  in- 
debtedness to  the  Bank  of  Pontotoc  and  to  the  Bank  of  Tupelo,  wltti  intent 
to  prefo*  said  crediton  over  their  other  creditors,  all  of  which  was  known 
to  said  Bank  of  Pontotoc  and  Bank  of  Tupelo."  Boyd  &  Baker  interposed  a 
demurrer  to  "all  that  part  of  the  petiti<Hi  In  the  following  language,  to  wit: 
•And  that  they  did  on  the  8th  day  of  January.  1900,  while  Insolvent,  sell  niid 
convey  their  entire  property,  consisting  of  a  stock  of  goods,  wares,  and  mer- 
chandise, and  applied  the  proceeds  arising  from  said  sale  to  the  payment  of 
their  Indebtedness  to  the  Bank  of  Pontotoc  and  to  the  Bank  of  Tupelo,  with 
Intent  to  prefer  said  creditors  over  their  other  creditors,  all  of  which  was 
known  to  said  Bank  of  Pontotoc  and  Bank  of  Tnpelo,'— (1)  t>ecanse  it  does 
not  constitute  an  act  of  bankruptcy;  (2)  because  the  transfer  of  their  prop- 
erty by  said  Boyd  &  Baker  to  a  person  not  a  creditor,  and  the  payment  of  the 
proceeds  to  their  creditwa,  la  not  an  act  of  banlcniptcy;  (8)  because  under 
the  law  the  payment  In  mon^  by  a  debtor  of  one  or  more  credltws,  to  the 
exclusion  of  others,  Is  not  an  act  of  bankruptcy."  This  demurrer  was  over- 
ruled by  the  court  and  leave  given  Boyd  &  Baker  to  answer  the  petition  filed 
against  them  to  have  them  declared  Involuntary  Irankrupts,  and  thereupon 
they  filed  their  answer  denying  the  material  allegations  of  the  petition.  Th^e 
was  then  a  trial  of  the  Isaues  raised-  by  the  petition  and  answer,  on  an  agreed 
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State  of  facts  between  the  petitlonlne  creditors  and  Boyd  &  Baker.  The  coart 
adjudicated  them  baDknipts.  The  agreed  facts  are  recited  in  the  judsmeat 
of  the  court  la  the  following  language,  to  wit:  "That  on  the  Sth  day  of 
Jtinuary,  1900,  said  Boyd  A  Baker,  a  firm  of  merchants  composed  of  B.  B. 
Boyd  and  W.  SL  Baker,  doing  bnainess  In  Pontotoc,  SUss.,  sold  ttaeir  entire 
stock  of  goods,  wares,  and  merchandise  tot  cash  to  Knox  Bros.,  and  took  the 
proceeds  of  snch  sale,  and  applied  a  sufficiency  of  the  same  to  the  debts  due 
by  them  to  the  Bank  of  Tupelo  and  the  Bank  of  Pontotoc  and  Clark,  Hood 
&  Co.,  and  left  petitioners  unpaid,  not  having  paid  them  anything;  that  at 
the  time  of  filing  the  petition  in  this  cause,  and  at  the  time  of  said  sale,  and 
now,  they  were  and  are  InsolveDt"  Appellants'  assignment  of  errors  la  as 
follows:  "First  The  court  erred  In  overruling  appellants*  demurrer  to  ap- 
pellees' petition  to  have  appellants  declared  Involuntary  bankrupts.  Second. 
The  court  erred  in  adjudging  appellants  Involuntary  bankrupts,  because  the 
sale  by  them  of  tiielr  goods,  wares,  and  merchandise,  while  insolvent  to  a 
party  not  a  creditor,  for  cash,  and  the  application  of  a  part  of  snch  proceeds 
of  sale  to  the  payment  of  a  part  of  their  creditors,  and  learlng  othon  unpaid, 
was  not,  nnder  tito  law,  u  act  of  bankruptcy." 

W.  D.  Anderson,  for  appellants, 
J.  D.  Fontaine,  for  appellees. 

Before  PABJDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

•  PARDEE,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  same  question  was  raised  by  the  demurrer  as  is  involved  on 
the  merits,  and  it  is  this:  Whether  it  is  an  act  of  bankruptcy,  under 
the  bankruptcy  act  of  1898,  for  an  insolvent  debtor  to  sell  ^1  of  his 
property  to  one  not  a  debtor,  for  cash,  and  then  apply  the  proceeds 
to  the  full  payment  of  part  of  his  creditors  to  the  exclusion  of  others. 
Counsel  for  appellants  contends  that  it  is  not  an  act  of  bankruptcy 
for  an  insolvent  debtor  to  sell  all  of  his  property  for  cash,  nor  is 
it  an  act  of  bankruptcy  for  an  insolvent  debtor  to  fully  pay  off  some 
of  his  creditors  in  money,  and  leave  the  balance  01  his  creditors 
unpaid;  and  he  apparently  concedes  that  under  the  present  bank- 
ruptcy law  it  is  an  act  of  bankruptcy  for  an  insolvent  debtor  to  trans- 
fer his'  property  to  some  of  his  creditors  in  full  payment,  and  leave 
others  unpaid,  but  he  denies  that  money  is  property,  within  the 
meaning  of  the  bankrupt  law.  He  argues  very  plausibly  upon  his 
separate  proposition;,  supporting  the  same  by  authorities,  but  he 
does  not  answer  the  proposition  that  the  sale  of  property  for  money, 
and  then  the  payment  of  the  money  to  creditors,  produces  the  same 
result  as  if  the  property  is  transferred  directly  to  the  creditors; 
and  we  do  not  think  that  the  insolvents  in  this  case,  in  taking  two 
steps  to  avoid  the  effect  of  the  bankrupt  act,  advanced  any  further, 
or  secured  any  other  result,  than  if  they  had  taken  the  one  full  step. 

But  it  is  not  necessary  to  elaborate  our  views  in  this  direction; 
for  we  are  clear  that  as  the  agreed  statement  of  facts  shows  that 
Boyd  &  Baker,  while  insolvent,  took  the  money  proceeds  of  the  sale 
of  all  their  property,  and  applied  the  same  to  the  full  payment  of 
the  debts  due  by  them  to  several  of  their  creditors,  leaving  others 
unpaid,  it  is  sufficiently  proved  that  they  thereby  made  a  transfer 
of  their  property  while  insolvent  to  one  or  more  of  their  creditors 
with  intent  to  prefer  such  creditors  over  their  other  creditors,  within 
the  intent  and  meaning  of  Bankr.  Law,  §  3,  par.  a,  d.  2. 
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There  can  be  no  donbt  the  insolvents  transferred  money  to  some 
of  their  creditors  with  intent  to  prefer  them,  and  monev  is  property, 
as  the  term  "property"  is  used  in  defining  the  word  transfer,"  in 
clause  25»  §  I,  Bankr.  Act.  And  this  has  been  distinctly  held  by  the 
supreme  court  in  Fine  v.  Trust  Co.,  182  U.  S.  438,  443,  21  Sup.  Ct. 
906,  45  L.  Ed.  1171,  in  which  case  the  court  say: 

**It  will  be  observed  tiiat  paymenta  In  money  are  not  expressly  mentioned. 
TntDBfers  of  property  are,  and  oBe  of  tbe  contentions  of  appellants  ts  that 
by  transfers  of  property*  payments  In  money  are  not  Intended.  The  conten- 
tion Is  easily  disposed  of.  It  Is  answered  by  the  definitions  contained  In  sec- 
tion 1.  It  la  there  provided  that  'transfer'  shall  Include  the  sale  and  erery 
other  and  different  mode  of  dlspoalDf  of  or  porting  with  property  or  the  pos- 
sesslMi  of  property,  abs<date  or  conditional,  as  a  payment,  pledge,  mortgage, 
gift  or  security.*  It  seems  necessarily  to  mean  that  a  transfer  of  property  In- 
cludes the  giving  or  conveying  anything  of  value, — anything  which  has  debt- 
paying  or  debt-securing  power.  We  are  not  unaware  that  a  distinction  be- 
tween money  and  other  property  Is  sometimes  made,  but  It  wonld  be 
anomalous  In  the  extreme  that  In  a  statute  which  Is  eoDcemed  with  the  obll- 
gntlons  of  debtors  and  the  prevention  of  preferences  to  creditors  the  readiest 
and  most  potent  Instrumentality  to  give  a  preference  should  have  been 
omitted.  Money  Is  certainly  property,  whether  we  regard  any  of  Its  forms 
or  any  of  Its  theories.  It  may  be  composed  of  a  precious  metal,  and  hence 
valuable  of  Itself,  gaining  little  or  no  addition  of  value  from  the  attributes 
which  give  It  Its  ready  exchangeability  and  currency.  And  Its  other  forms 
are  Immediately  convertible  Into  the  same  precious  metnl.  and  even  without 
such  conversion  have  at  times  even  greater  commerctnl  efficacy  than  It. 
It  would  be  very  strange.  Indeed,  If  such  forms  of  property,  with  all  their 
sanctions  and  powers,  should  be  excluded  from  the  statute,  and  the  repre- 
sentatives of  private  debts  which  we  denominate  by  the  general  term  'se- 
curities* should  be  Included.  We  certainly  cannot  so  declare  upon  one  mean- 
ing of  the  word  'transfer.'  If  the  word  Itself  permitted  such  declaration, — 
which  we  do  not  admit— the  definition  In  the  statute  fiH-btds  it  Transfer'  Is 
defined  to  be  not  only  the  sale  of  property,  but  'every  other  mode  of  dlspos- 
Ing  or  parting  with  property.*  All  technicalities  and  narrowness  of  meaning 
is  precluded.  The  word  Is  used  In  Its  most  comprehensive  sense,  and  Is  In- 
tended to  Include  every  means  and  manner  by  which  property  can  pass  from 
the  ownership  and  possession  of  another,  and  by  which  the  resalt  forbidden 
by  the  statute  may  be  accomplished, — a  preference  enabling  a  creditor  'to  ob- 
tain a  greater  percentage  of  his  debt  than  any  other  creditors  of  the  same 
class.'  Bat  It  to  said  'that  congress  in  passing  the  law  had  in  mind  the  dis- 
tinction between  the  payments  of  mon^  and  the  transferring  of  pn^ierty. 
otiierwlae  fhey  indulged  in  tautology.'  in  subdlTlsioo  d.  I  60.  By  thto  it  to 
provided:  'If  a  debtor  shall,  directly  or  Indirectly,  In  contemplation  of  the 
filing  of  a  petition  by  or  against  him,  pay  money  or  transfer  property  to  an 
attorney  and  counselor  at  law.  solicitor  in  equity,  or  proctor  In  adiuirnlty. 
for  services  to  be  rendered,  the  transaction  shall  be  re-examined  by  the  court 
on  petition  of  the  trustee  or  any  creditor,  and  shall  only  be  held  valid  to  the 
extent  of  a  reasonable  amount  to  be  determined  by  the  court  and  the~«xceBs 
may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate.'  That  all  the 
words  of  a  statnte  sboold.  If  possible,  be  glvwn  effect  we  concede,  bnt 
tautol<^  sometimes  occurs.  Is  there  not  an  example  In  suljdivislon  *e'  of 
section  67  (which,  by  tiw  wajt  and  notwithstanding.  Is  relied  on  by  the  ap* 
pdlanta)?  It  provides  Uiat  *all  conveyances,  transfers,  assignments,  or  In- 
cumbrances of  his  property,  or  any  part  thereof,  made  or  given  by  a  person 
adjudged  a  bankrupt'  In  fraud  of  creditors,  shall  be  null  and  void  as  to  them. 
Manifest  tautology,  but  certainly  not  used  to  detract  frran  the  definition  of 
transfer'  in  section  i,  or  to  exclude  application  of  that  section  In  proper 
cases.  Conveyances,  assignments,  and  incumbrances  of  property  are  but 
modes  itt  Its  absolute  or  conditional  disposition  (transfer),  as  payment  of 
mon^  Is  a  mode  of  its  disposition  (transfec),  and  tliere  was  a  particular  ez- 
prasslon  (ff  each  mode  on  aeconnt  of  the  primary  purpose  to  be  secured  la 
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puch  case,— tbe  purpom  beinff  In  QOd  to  contnrt  payments  to  attonuvs;  tai  6Te 
tbe  purpose  being  to  problblt  the  dlspoettlon  of  property  Iv  tbe  debtor  to 
persona  other  than  credlttm  in  fraud  of  tbe  act" 

And  so  we  hold  that  when  the  insolvents  m  this  case  paid  some  of 
their  creditors  in  full  they  committed  an  act  of  bankrupt^. 
The  judgment  of  the  district  court  is  affirmed. 


1.  Barerdftct— ExBMPTiOKS— Life  Insurancs  Policibb. 

Tbe  provision  of  Baokr.  Act  1S9S,  f  6,  giving  the  bankrupt  tbe  boieflt 
of  the  exemptions  prescribed  by  the  state  laws,  does  not  pervade  the 
entire  act,  and  as  to  life  Insurance  Is  controlled  by  tiie  proviso  to  sec- 
tion TOa,  cl.  6.  under  which  title  to  all  policies  hnvlng  a  cash 'Surrender 
value  payable  to  him.  his  estate  or  i>ersonaI  representative,  vests  la  hla 
trustees  for  the  beneflt  of  his  creditors. 

S.  Sah&-Propsbtt  Passino  to  Trvstbb  —  Istbrbst  nr  Lire  Ibsuravci 
Policy. 

Where  a  husband  and  wife  were  each  adjudged  bankrupt  policies 
of  insurance  on  tbe  life  of  the  husband,  having  a  cash  surrender  value 
and  payable  to  the  wife  if  she  survived  him,  and  to  his  personal  repre- 
sentatives if  be  survived  her,  passed  to  the  trustees  under  Bankr.  Act 
1888,  8  TOa,  cl.  6,  as  assets  of  their  respective  estates,  each  having  an 
interest  therein  which  amounted  to  an  losurauce  policy  within  the 
meaning  of  such  provision,  the  wife's  being  payable  to  burself.  and  as- 
signable by  her  under  the  laws  of  the  state,  which  made  It  ber  sep- 
arate property,  and  the  remaining  contingent  Interest  being  payable 
to  the  husband's  estate. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  District  of  Washington, 
in  Bankruptcy. 

Bausman  &  Kelleher,  for  appellant. 

J.  A.  Stratton  and  Carroll  &  Carroll,  for  appellees  D.  N.  &  Lizne 
Holden. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS* 
Circuit  Judges. 

McKENNA,  Circuit  Justice.  This  is  a  petition  filed  under  section 
24b  of  the  bankruptcy  law  of  1898  to  review  an  order  of  the  district 
court  for  the  district  of  Washington,  Northern  division^  made  and 
entered  in  the  above-entitled  cause.  The  said  D.  N.  Holden  and 
Lizzie  Holden  were  separately  proceeded  against  in  bankruptcy  by 
their  creditors.  The  causes  were  consolidated  by  consent,  and  one 
and  the  same  answer"  filed  to  the  petitions.  Subsequently  it  was  ad- 
judged that  the  "respondents  ahd  each  of  them  are  bankrupts  within 
the  true  intent  and  meaning  of  the  acts  of  congress  relating  to  bank- 
ruptcy." The  respondents  then  prayed  exemption  from  the  claims  of 
creditors  of  two  life  insurance  policies.  The  claim  was  disallowed  by 
the  referee,  who  made  due  report  of  his  action  to  the  court.   The  re> 
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spondents  filed  exceptions  to  the  report,  and,  after  hearing,  the  court, 
by  an  order  duly  entered  on  the  x6th  o£  July,  X901,  vacated  the  report, 
and  adjudged  the  policies  to  be  exempt.  To  review  this  order  of  the 
district  court  the  present  petition  was  filed  by  J.  A.  Stratton,  the  duly 
appointed  trustee  of  the  estates  of  said  bankrupts.  No  answer  has 
been  filed  to  the  petition,  and  the  question  is  whether  upon  the  facts 
stated  the  order  in  the  district  court  should  be  revised. 

The  policies  in  question  were  issued  on  the  15th  of  June,  1894,  by 
the  Northwestern  Life  Insurance  Company  of  Milwaukee,  Wis.,  and 
were  respectively  numbered  206,383  and  303,921,  and  were,  respec- 
tively, for  the  amounts  of  $5/xk>  and  $2,000.  Daniel  N.  Holden  was 
the  instired  in  both,  and  Luzie  Holden  was  the  beneficiary  in  both, 
with  the  provision,  however,  that  if  she  should  not  survive  him  pay- 
ment should  be  made  to  his  executors,  a(hninistrators,  and  assigns. 
It  was  provided  in  the  policy  No.  206,383  that  it  is  "issued  on  the 
semitontine  plan,  and  its  tontine  dividend  period  is  twenty  years,"  and 
the  following  is  indorsed  on  the  policy : 

"Upon  surrendef  by  the  Insured  and  beneficiary  of  a  policy  of  910,000, 
of  like  number  and  kind,  dated  May  2,  1890,  this  policy  for  $5,000  U  issued 
at  their  request  in  lieu  of  one-half  of  the  former  policy.  In  all  other  re- 
spects this  policy  is  made  and  accepted  pursuant  and  subject  to  the  ap- 
l^leatkm  npon  wtaleb  the  original  policy  was  Issued.  A  full-paid  life  non- 
partlcbiatliw  ptriler,  Na  ao^sai,  for  ^.000,  is  lasned  la  eonatderatUm  of 
the  sorrttider  of  one*baU  of  the  original  policy." 

It  is  alleged  in  the  petition  that  the  policies  have  a  present  cash 
surrender  iralue  combined  of  about  $2,200,  and  it  was  stated  on  the 
ai^ument  that  the  creditors  of  each  of  the  bankrupts  are  the  same. 

It  is  {vovided  by  the  laws  of  the  state  of  Washington  "that  the  ^O" 
ceeds  or  avails  of  all  life  insurance  shall  be  exempt  from  all  liability 
for  any  debt."  Laws  1895,  p.  336.  By  section  70a  of  the  bankrupt 
law  of  1898  it  is  provided  that : 

"The  tmstee  of  the  estate  of  a  bankmpt  upon  his  appointment  and  qnalt- 
flcatlon.  and  his  successor  or  successors.  If  he  shall  have  one  or  more,  apou 
bis  or  their  appointment  or  qualification,  shall  In  turn  be  vested  by  <H»era- 
tlon  of  law  with  the  title  of  the  bankrupt  as  of  the  date  he  was  adjudged 
a  bankmpt  except  Id  so  far  as  It  Is  to  property  which  Is  exempt  to  all  (1) 
documents  relating  to  his  property;  (2)  IntCTests  and  patents,  patent  rights, 
copy  rights,  and  trade-mai^s;  ^  powos  which  he  might  have  exercised  for 
his  own  benefit  but  not  those  which  he  might  have  exnclsed  for  some 
other  person;  (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the  petition  he  could  by  any  mean.<i 
have  transferred  or  which  might  have  been  levied  upon  and  sold  under 
Judicial  process  against  him;  provided,  that  when  any  bankrupt  shall  have 
any  Insurance  policy  which  has  a  cash  snrrendor  value  payable  to  hlm- 
atit,  fats  estate,  or  personal  represoitatlvea,  he  may,  within  thirty  days 
after  the  cash  surrender  value  has  been  ascertained  and  stated  to  the  tms- 
tee by  the  company  Issuing  the  same,  pay  or  secure  to  the  tmstee  the  sum 
AO  ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  such  policy 
free  from  the  claims  of  tbe  creditors  participating  In  the  distribution  of  bis 
estate  under  the  bankraptcy  proceedings,  othwwise  the  policy  shall  pass 
to  the  tmstee  as  assets;  and  (S)  rights  of  action  arising  npon  contracts  or 
from  the  unlawful  taking  or  detention  of,  or  Injury  to,  his  propoly.** 

Section  6  of  the  bankrupt  law  is  as  follows : 

"Exemptions  of  Bankrapts.— (a)  This  act  shall  not  affect  the  allowance  to 
bankrapts  of  the  exemptlona  which  are  preKcrtbed  by  tbe  state  laws  tar  torn 
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nt  the  time  of  the  filing  of  the  petition  In  the  state  wherein  tbey  have  bad 
their  domicile  for  the  six  months  or  the  greater  portion  thereof  immediately 
precedlDg  the  filing  of  the  petition.** 

The  effect  and  extent  of  section  6  was  considered  by  this  court  in 
Re  Sciield,  44  C.  C.  A.  233,  104  Fed.  870,  52  L.  R.  A.  188,  and  it  was 
said  that  the  purpose  of  the  section  did  not  pervade  the  whole  act, 
but  was  controlled  by  section  70a ;  and  that  under  the  latter  section 
policies  of  insurance  payable  to  the  bankrupt  himself,  his  estate  or 
personal  representatives,  passed  to  the  trustee  of  the  estate.  But  we 
also  said: 

"It  will  be  seen  that  the  clause  of  section  70,  above  quoted,  does  not  in- 
clude policies  of  Insurance  payable  to  the  wife,  children,  or  other  kin  of  the 
bankrupt,  but  Is  limited  to  policies  the  int>ceeds  of  which  are  payable  to  the 
bankrupt  himself,  his  estate  or  personal  rcpresentatlvea.  The  enactment 
does  not  deprive  the  family  of  a  debtor  of  the  protection  which  he  may  have 
secured  to  them  in  taking  out  policies  for  their  benefit  payable  at  his  death, 
but  It  does  prevent  debtors  from  tiTallinjc  themselves  of  the  opportunity  of 
making  investments  for  their  own  benefit  In  the  form  of  endowment  iwltclcs, 
or  policies  payable  to  themselves,  and  holding  the  same,  while  seeking  a  dia- 
cliarge  from  their  debts  through  the  liankruptcy  act." 

What  is  the  character  of  the  policies  in  the  case  at  bar?  Are  they 
covered  by  the  proviso  of  section  70?  It  will  be  observed  that  the 
policies  were  not  pa>^ble  to  either  Holden  his  wife  absolutely,  but 
to  her  only  if  she  survived  him,  and  to  his  personal  representatives  if 
he  survived  her.  Subject  to  such  contingent  interest  in  him,  the 
policies  and  the  money  to  become  due  under  them  belong  to  her,  and 
it  is  beyond  his  power  to  transfer  them  to  any  other  person  or  to  sur- 
render them.  In  re  Heilbron's  Estate,  14  Wash.  536,  45  Pac.  153,  35 
L.  R.  A.  602,  citing  Bank  v.  Hume,  128  U.  S.  195,  9  Sup.  Ct.  41,  32 
L.  Ed.  370,  and  other  cases.  Under  the  laws  of  Washington  her 
Interest  in  the  policies  became  her  separate  [HX>perty,  and  was  assign- 
able by  her.  2  May,  Ins.  399q,  and  cases  cited.  Each,  therefore,  has 
an  interest  in  the  policies,  and  each  must  be  held  to  have  an  insurance 
policy  which  has  a  cash  surrender  value  payable  to  him  or  to  her, 
his  or  her  estate  or  personal  estate  or  personal  representatives,  and 
subject,  therefore,  to  the  provisions  of  section  70;  in  other  words, 
passed  to  their  respective  trustees  as  assets  of  their  respective  estates. 
It  may  be  that  neither,  could  surrender  the  policies  without  the  consent 
of  the  other,  but  such  right  of  surrender  passed  with  the  policies  to 
their  respective  trustees.  In  Steele  v.  Buel,  44  C  C.  A.  287,  104  Fed. 
968,  the  circuit  court  of  appeals  of  the  Eighth  circuit  has  decided  that 
the  rule  of  exemption  of  section  6  pervades  the  whole  act,  and  is  to 
be  read  into  every  other  section  and  provision  of  the  act.  The  differ- 
ence of  opinion  between  that  learned  court  and  this  court  demonstrates 
the  ambiguity  of  the  bankrupt  act,  and,  while  not  insensible  to  the 
necessity  of  harmony  in  the  decisions  of  the  courts  of  appeal,  we  arc 
not  disposed  to  depart  from  the  ruling  in  Re  Scheld.  There  is  a  way 
open  to  respondents  for  a  further  review  of  the  questions  involved. 

It  follows  that  the  order  of  the  district  court  should  be  revised  in 
accordance  with  this  opinion ;  and  it  is  so  ordered. 
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FATSim— iNrRnraKHKMT— Trdusxrb  Havobr. 

nie  Pynchon  Dattiit  Na  668.86^  for  a  tnmen  banger,  itfalma  1  and 
6.  construed,-  and  held  not  Infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  662,656. 
granted  to  L.  F.  L.  Pynchon  November  27,  1900,  for  a  trousers 
hanger.    On  final  hearing. 

Charles  L.  Burdett,  for  complainant. 
Gross,  Hyde  &  Shipman,  for  defendants. 

TOWNSEND,  District  Judge.  Final  hearing  on  bill  and  answer 
raising  questions  of  validity  and  infringement  of  complainant's  pat- 
ent. No.  662,656,  granted  him  November  27,  1900,  for  a  trousers 
hanger.  The  complainant,  Pynchon,  has  made  a  cheap,  strong,  Hght. 
simple,  and  efficient  trousers  hanger,  and  patented  it  as  his  inven- 
tion. It  found  a  ready  market;  some  seventy  or  eighty  thousand 
having  been  sold  in  the  space  of  about  fifteen-  months,  without  spe- 
cial advertising.  One  of  the  defendants  (Lester),  taking  advantage 
of  his  acquaintance  with  Pynchon,  learned  from  him  all  the  details 
of  his  business,  got  a  sample  for  the  ostensible  purpose  of  acting 
as  Pynchon's  selling  agent,  and  shortly  after  appeared  as  one  of 
the  defendants,  selling  the  hanger  alleged  to  infringe,  known  as  the 
"Delespo  Hanger,"  and  which  is  manufactured  under  a  design  pat- 
ent granted  July  31,  1900,  to  H.  R.  Williams.  In  general  appear- 
ance and  function,  the  two  devices  very  nearly  resemble  each  other. 
The  first  and  6fth  claims,  only,  are  in  issue,  and  are  as  follows ; 

**(1)  In  combination,  a  supporting  bracket  ro9tnl>er,  a  frame-like  member 
composed  of  branches  extending  back  and  fortb,  providing  Jaws  tuning 
alternately  at  opposite  ends  thereof;  said  frame-Uke  member  being  supported 
at  one  end  by  the  bracket  member,  whereby,  beginning  at  the  bracket  mem- 
ber, encb  successive  bmnch  of  the  frame-like  member  to  located  farther  from 
the  support  than  the  preceding  branch." 

**0)  As  an  Improved  article  of  manufactnre,  a  imusen  hangv,  onnprlalng 
a  bracket  having  a  socket  and  a  clamp,  the  latter  formed  of  a  rod  of  spring 
metal,  one  end  of  wblcb  is  bent  at  an  angle  to  the  plane  of  the  clamp,  and  fits 
said  socket  and  the  rest  of  the  rod  being  bent  back  and  forth  to  form 
snbstantlally  parallel  Jaws  opening  on  opposite  ends  of  the  damp." 

The  defense  of  lack  of  invention  is  chiefly  supported  by  patent 
No.  242,225,  granted  to  Sampson,  May  31,  1881,  for  a  rein  holder; 
patent  No.  399,552,  granted  to  Fatten,  March  12,  1889,  for  an  ap- 
pliance for  hanging  and  exhibiting  boot  and  shoe  laces ;  and  patent 
No.  617,130,  granted  to  Skinner,  January  3,  18^,  for  a  trousers 
hanger.  As  the  Skinner  patent  alone  is  a  sufficient  defense,  the 
others  will  not  be  discussed.  The  Skinner  trousers  hanger  consists 
of  a  continuous  piece  of  wire  bent  backward  and  forward  in  a  hori- 
zontal plane  like  the  trousers  hanger  in  suit,  except  that  the  wires 
contiguous  to  each  other,  instead  of  being  parallel,  are  so  bent  as 
to  come  together  at  the  ends,  and  thus  form  a  series  of  resilient 
clamps  to  hold  the  trouser  ends  in  place.   But  the  patentee  sayt: 
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"The  remainder  of  satd  Bpacea,  which  tApen  to  said  openings,  to  jleldlnc 
to  a  decree  necesaair  to  allow  the  said  sides  to  baeome  paralld  when  flw 
said  trousers  bottoms  are  betweoi  them,"  etc 

Thus,  when  the  Skinner  hanger  is  in  use.  the  location  and  relation 
of  the  branches  or  wires  are  identical  with  those  of  the  hanger  in 
suit;  or,  if  the  wire  of  which  the  Skinner  branches  are  composed 
were  of  inferior  steel,  the  branches,  after  use,  would  become  parallel. 
The  hook  by  which  the  hanger  is  suspended  is  shown  as  placed  in 
the  center  of  the  device,  while  in  the  patent  in  suit  it  ia  at  one  end. 
But  as  to  his  hook,  Skinner  says: 

"It  Is  evident  I  may  place  said  hook  npon  one  of  the  outmost  sides.  1  or  5, 
for  that  purpose  [to  suspend  It],  in  wblch  case  the  device,  when  so  snqiended, 
liangs  vertlcaUr." 

The  construction  shown  by  this  suggested  change  in  the  location 
of  the  hook,  or  by  cutting  off  one-half  of  the  hanger  shown  in  the 
drawing,  is  the  defendants'  construction,  except  that,  in  order  to 
substitute  horizontal  suspension  for  vertical  suspension,  the  hook 
is  bent  at  right  angles  to  the  branches  of  the  hanging  arms.  In 
these  circumstances,  the  complainant  is  forced  to  rely  on  the  con- 
tention that  Pynchon's  inventive  idea  was  that  of  a  supporting  bracket 
member,  having  a  socket  and  clamp,  all  being  integraL  But  it  is 
admitted  that  the  original  application  described  the  hanger  "as  com- 
posed of  two  members,  a  'bracket'  *  *  *  and  'a  clamp  or  hold- 
er,' "  and  the  file  wrapper  shows  this  idea  of  separableness  main- 
tained during  the  proceedings  in  the  patent  office  until  the  amend- 
ments of  August  i8,  1900,  after  defendants  had  begun  to  put  their 
hangar  on  the  market.  It  is  true  that  the  fifth  claim,  now  in  suit, 
was  one  of  the  original  claims,  and  it  may  be  that  its  language,  "a 
trousers  hanger  comprising  a  bracket  having  a  socket  and  damp, 
the  latter  formed  of  a  rod  of  spring  metal,  <»ie  end  of  which  is  bait 
at  an  angle  to  the  plane  of  the  jclamp,  and  6ts  said  socket,"  etc., 
does  not  necessarily  negative  separableness ;  but  the  drawing  shows 
and  the  specifications  forcibly  suggest  that  the  damp  member  is 
distinct  from  and  fitted  into  the  bracket  member.  In  the  defend- 
ants' hanger  the  hook  and  clamp  are  made  of  a  single  piece  of  wire. 
The  plate  by  means  of  which  the  screw  holds  the  hook  is  not  a 
bracket.  This  construction,  therefore,  does  not  infringe.  The  same 
result  could  be  obtained  by  a  hook  with  a  smaller  eye,  and  a  screw 
with  a  larger  head.  Hiese  conclusions  dispense  with  the  necessity 
of  considering  the  other  alleged  antidpations, — the  further  limita- 
tions shown  by  the  file  wrapper,  or  the  contention  of  lack  of  novelty 
in  the  bracket  member. 

Let  the  bill  be  dismissed. 
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1.  PATBirai—IirFHnresKBKT— BoTTLC  Btoppxrs. 

TtM  Hotter  patent  No.  481.118,  for  a  bottle  stopper.  conBtmeO.  and  Kdd 
not  anticipated,  and  to  dtadoM  patentable  Invention.  Also  keld  InMn- 
Ced. 

%,  Saub—Dksignb. 

in  considering  tbe  question  of  Infringement  of  a  design  patent  tbe 
article  of  the  patent  and  tbat  alleged  to  Infringe  must  be  viewed  as 
wholes,  and  Infringement  may  be  found  If  they  are  so  similar  that  one 
would  readily  be  mistaken  for  tbe  other  by  an  ordinarily  Intelligent  ob- 
server, notwithstanding  real,  bnt  mlmite,  dlflereneea  which  may  be  dis- 
covered by  expert  naminen. 

ft  Bam— Dxsinr  vok  Bottlb  Stopper. 

Tbe  Hatter  design  patent,  26.4SS.  for  a  design  for  a  bottle  stopper 
kcM  valid  and  infringed. 

In  Equity.  Suit  for  the  conjoint  infringement  of  letters  patent  No. 
491*113  for  a  bottle  stopper,  issued  to  Karl  Hotter  February  7, 
1S93,  and  design  patent  No.  25^35  for  a  design  for  a  bottle  stopper 
issued  to  the  same  patentee  April  ^»  1896.   On  final  hearing. 

Arthur  t.  Briesen  and  Hans  v.  Briesen,  for  complainant. 
George  H.  Fletcher,  for  defendant. 

GRAY,  Qrcuit  Judge.  This  is  a  suit  in  the  usual  form  for  an  in- 
junction and  accounting,  brought  by  Karl  Hutter  against  Lewis  H. 
Broome,  doing  business  under  the  name  and  style  of  the  Victor  Bottle 
Stopper  CoiiK)any,  for  the  conjoint  infringement  of  letters  patent  No. 
49i»H3»  of  February  7,  1893,  and  of  design  patent  No.  25,435,  of 
April  28,  1896.  Both  of  these  patents  relate  to  bottle  stoppers,  and 
both  were  issued  to  Karl  Hutter,  the  complainant.  The  defenses 
are  a  denial  of  infringement,  an  alleged  want  of  novelty  or  invention, 
and  of  consequent  patentability  in  the  mechanical  patent,  and  of  want 
of  similarity  between  the  design  described  in  the  design  patent  and 
that  of  defendant's  structure. 

The  object  of  the  invention,  as  stated  in  the  specifications  of  the 
letters  patent  No.  491,113.  is  as  follows: 

"The  chief  object  of  the  invention  la  to  provide  a  bottle  stopper  with  a 
ping  so  constructed  tbat  tbe  bent  ends  of  the  ball  can  be  passed  through  It 
and  also  to  provide  svcli  a  plug  with  means  for  hermetically  sealing  tbe 
botUew  IhB  Invention  ctnislBta  more  especially  In  providing  the  tapering  plug 
wltb  a  sobstantlaUy  triangular  or  heart-shaped  iriot*  tbrongh  wblcb  the  to- 
wardly  bent  aids  of  tbe  ball  wire  can  be  Inseated.** 

The  claim  of  the  patent  is  single,  and  is  as  follows : 
"What  I  claim  as  my  Invention  Is  the  combInatl<m  of  the  bottle  stopper 
ping,  e.  having  substantially  heart-shaped  slot.  1.  the  apex  of  said  slot  being 
lowermost  and  centered  In  said  plug,  e,  with  the  ball  wire.  d.  having  bent 
ends,  d*.  and  means  aubstantlally  as  described  for  connecting  said  ball  wire 
to  tbe  bottle,  the  alot,  1.  being  wider  than  tbe  bend,  dt,  of  the  ball  wire  la 
long,  as  and  for  the  purposes  described." 

The  state  of  the  art  at  the  time  of  the  issue  of  this  patent  is  suffi-  ■ 
ciently  shown  by  the  references  made  by  the  patent  ofBce  in  denying 
the  first  application  by  the  patentee.  The  references  are  to  White- 
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man.  No.  284,523,  September  4,  1883,  and  an  English  patent  to  Mi- 
chel, No.  1,601  of  1878,  for  stopper  fasteners  and  swing  stof^ers  and 
yoke.  In  the  patent  in  suit  the  bail  wire,  the  eccentric  lever,  and  the 
general  mechanism  for  producing  and  maintaining  pressure  upon  the 
stopper,  together  with  the  rubber  band  interposed  between  the 
shoulder  of  the  stopper  and  the  top  of  the  mouth  of  the  bottle,  ele- 
meats  of  the  combination,  are  old ;  but  the  heart-shaped  slot  or  hole 
in  the  top  of  the  stoj^r,  with  the  apex  of  the  heart  pointing  down- 
wards, .and  the  top  thereof  wide  enough  to  allow  the  bent  end  of 
the  bails  to  readily  pass  through,  are  claimed  to  be  new,  and,  in  com- 
bination with  the  other  elements  described,  to  produce  a  new  and 
patentable  result.  We  have  examined  the  other  patents  referred  to 
by  defendant  as  anticipations,  but  do  not  find  that,  in  the  restricted 
form  in  which  the  patent  was  finally  granted  by  the  commissioner, 
they  can  be  relied  upon  as  such.  Prior  to  the  patent  in  suit,  bail 
wires  have  been  passed  over  the  top  of  flat  metal  stoppers,  as  in  the 
Whiteman  patent  and  the  Quillfeldt  reissue  patent.  They  were  un- 
satisfactory, the  metal  corroding  and  disintegrating  the  rubber,  and 
in  other  respects  they  were  insufficient  for  the  purpose  of  a  secure 
and  dur^le  stopper.  There  had  also  been  other  devices  for  porce- 
lain stoppers  or  glass  stoppers  with  slots  through  the  top  of  the 
stoppers,  sufficient  to  hold  the  wire,  but  not  to  allow  the  bent  end 
to  pass  through.  One  patented  device  allowed  the  bent  end  to  pass 
through  a  horizontal  slot,  and  then  down  another  vertical  slot,  at 
right  angles  to  it  The  thing  desired  in  the  art  seems  to  have  been 
what  has  now  been  produced  under  the  patent  in  suit ;  that  is,  a  stop- 
per of  porcelain,  or  other  like  material,  with  a  sufficiently  large  but 
shapely  head,  containing  an  aperture  large  enough  to  allow  the  pass- 
ing through  readily  of  the  bent  end  of  the  bail  piece,  in  combination 
with  mechanism  for  producing  and  maintaining  pressure,  and,  with 
the  adjustable  rubber  bands,  to  render  air-tight  the  contact  between 
the  top  of  the  mouth  of  the  bottle  and  the  stopper.  The  peculiar 
device  of  the  patent  in  suit  is  not  only  for  an  opening  or  slot  in 
the  head  of  the  stopper  large  enough  to  admit  readily  the  bent  end 
of  the  bail  piece,  but  also  that  it  should  be  triangular,  or  heart- 
shaped,  with  the  apex  pointing  downwards  towards  the  mouth  of  the 
bottle,  80  that  the  bail  piece  readily  and  necessarily  centers  itself 
through  the  stopper,  thus  insuring  equally  applied  pressure  to  the 
stopper  when  the  lever  is  thrown  down.  It  is  the  enlarged  aperture 
and  this  pecuHar  shape  together,  both  claimed  in  the  patent  in  suit, 
which  give  the  device  its  pecuHar  value  and  advantage  over  anything 
theretofore  existing  in  the  art.  Incidental  advantages  claimed  by  the 
patentee,  though  not  specified  in  the  claim,  are  ease  of  cleaning  and 
kieeping  clean  the  stopper  and  aperture,  and  increased  facility  of  adjust- 
ment, when  the  stopper  is  hanging  loose  on  the  bail  piece,  for  the 
purpose  of  entering  it  into  the  mouth  of  the  bottle.  The  great  ad- 
vantage, however,  of  the  device  of  the  patent  in  suit  is  that,  besides 
furnishing  an  easily  adjustable  stopper,  the  capacity  of  the  aperture 
to  receive  the  berit  end  of  the  bail  piece  preserves  the  bail  mechanism 
for  use  again  should  the  stopper  be  broken.  That  these  resuhs 
should  have  been  accomplished  by  so  simple  a  chaise  in  the  |Hior 
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art,  sugg^ests,  it  must  be  admitted,  a  possible  want  of  invention.  As 
said  by  the  commissioner  of  patents,  in  rejecting  the  first  api^ication, 
the  mere  enlargement  of  the  aperture  in  the  top  of  the  stopper  did 
not  involve  invention.  It  was  merely  a  matter  of  degree,  more  or 
less,  that  would  have  suggested  itself  to  ordinary  mechanical  skill. 
The  claim,  however,  as  finally  granted,  is  not  for  the  mere  enlarge- 
ment of  the  hole,  through  which  the  bail  piece  passed,  but  for  an  en- 
larged aperture  of  triangular  or  heart-shaped  character.  The  ad- 
vantages of  this  device,  as  appears  from  the  testimony,  are  that  it  will 
permit  the  removal  of  an  old  or  broken  plug  from  the  bail  wire, 
and  the  substitution  of  a  new  plug;  that  the  bail  wire  will  automat- 
ically center  itself  in  the  plug,  and  apply  its  pressure  at  the  proper 
place,  when  the  lever  is  turned  down,  with  the  other  incidental  ad- 
vantages spoken  of  above. 

It  is  easy  to  belittle  the  invention  involved  in  a  simple  device,  such 
as  this,  but  the  fact  that  it  had  not  occurred  to  any  one  before  to 
make  such  a  combination  for  the  attainment  of  so  many  useful  re- 
sults appeals  strongly  in  favor  of  the  conclusion  that  there  is  here  a 
true  invention.  The  presumption,  too,  in  favor  of  the  action  of  the 
patent  office  in  issuing  the  letters  after  protracted  consideration,  is, 
as  always,  an  important  factor  in  determining  the  presence  of  inven- 
tion in  a  giveu  patented  device.  The  testimony  in  this  case  does  not, 
in  my  opinion,  overcome  this  presumption,  and  the  patent,  there- 
fore, must  be  pronounced  valid. 

No  serious  contention  is  mad<  by  the  defendant  as  to  the  validity 
of  the  design  patent  No.  25,455,  of  April  2S,  1896.  Infringement, 
however,  is  denied,  on  the  ground  of  certain  differences  discovered 
between  the  fonn  of  ccmptainant's  and  defendant's  stoppers.  The 
existence  of  such  dtfiPerences  depends  principally  upon  the  testimony 
of  defendant's  experts.  By  that  testimony  it  is  also  pointed  out 
that  the  button  at  the  bottom  of  the  stopper  actually  made  by  com- 
plainant differs  from  the  drawing  in  his  design  patent,  in  that  the 
former  extends  to  the  outer  limit  of  the  bead,  D,  while  the  latter 
I*  slightly  offset  from  the  edges  of  said  bead.  A  careful  inspection, 
however,  of  the  design  -patent  and  of  the  exhibits  of  the  defendant's 
stopper  convinces  me  that  these  differences,  whether  between  the 
drawing  of  the  design  in  the  patent  and  complainant's  actual  struc- 
ture or  between  either  of  these  and  defendant's  structure,  are  too 
minute  and  unimportant  to  overcome  the  charge  of  infringement. 
The  design  of  the  patent  and  the  alleged  imitation  must  be  viewed 
as  wholes,  and  judged  by  the  impression  made  upon  the  eye  of  an  in- 
telligent observer  not  unaccustomed  to  observe  the  same.  If  to  such 
an  eye— ^for  instance,  that  of  a  dealer  in  the  articles  in  question,  or 
one  interested  commercially  in  their  use — the  appearance  of  the 
two  articles  is  so  similar  as  that  one  could  readily  be  mistaken  for 
the  other,  ground  for  alleging  infringement  may  be  said  to  exist. 
And  this  is  so  notwithstanding  that  real,  but  minute,  differences  of 
outline,  not  affecting  the  general  dontour  and  form  as  apparent  to 
the  ordinary  observer,  may  have  been  discovered  by  expert  examin- 
ers. The  testimony  of  several  witnesses,  accustomed  to  handle  such 
goods,  establishes  such  substantial  similarity  between  the  design  of 
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complainant's  stopper,  as  protected  by  his  patent,  and  that  of  de- 
fendant's stopper,  as  to  justify  and  support  the  charge  ol  infringe- 
ment. 

The  two  inventions  which  are  the  subject-matter  severally  of  the 

patents  in  suit  being,  in  my  opinion,  capable  of  conjoint  use  in  one 
and  the  same  bottle  stopper,  and  it  appearing  from  the  testimony 
that  the  defendant  actually  conjointly  was  using  the  said  two  in- 
ventions in  single  bottle  stoppers  made,  used,  and  sold  by  him,  let  a 
decree  be  drawn  in  conformity  with  this  opinion  and  the  prayer  of  the 
said  biU. 
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UOBTOAeB— COHTBST  BBTWBBH  RXOBtVBB  AXD  AlTACVXVS  CUmTOBB— AlTOK- 

TIOmiBNT  OF  EXFEKBES. 

Wbere  attached  property  was  claimed  by  a  receiver  appointed  In 
a  suit  to  foreclose  a  mortgage,  and  a  sale  nnder  ttae  attachments  tb^b? 
prevented,  on  Its  anbsequent  sale  nnder  a  stipulation  that  one-half 
the  gross  proceeds  should  be  held  subject  to  the  rights  of  the  attach- 
ing creditors,  and  Its  being  adjudged  to  them,  the  term  "gross  proceeds" 
may  properly  be  construed  to  mean  the  proceeds  after  dedacUng  the 
necessary  expenses  of  sale;  bnt  such  creditors  should  not  be  charged 
with  any  part  of  taxes,  Insurance,  and  aOiee  apensea  wbieb  would  no 
bave  been  Incurred  but  for  the  claim  of  ttae  recelvw. 

In  Equity.  On  motion  to  approve  special  master's  account. 
See  100  Fed.  40. 

Watrous  &  Day,  for  complainant. 
Seymour  C.  Loomis,  for  trustee. 
Breed  &  Abbott,  for  defendant. 


Butler,  Notman,  Joline  &  Mynders^  for  Central  Trust  Co.  of  New 


C  Walter  Artz,  for  F.  S.  Smith,  Receiver  Worcester  Cycle  Mfg.  Ca 

TOWNSEND,  District  Judge.  The  property  in  the  possession  of 
the  receivers  was  sold  by  a  special  master  under  an  order  of  court. 
As  to  a  part  of  the  property  sold,  known  as  "First  Parcel,"  it  was  im- 
possible to  tell  how  much  of  it  was  acquired  by  the  company  before 
and  how  much  after,  the  execution  of  the  mortgage.  This  property 
was  included  in  the  order  of  sale,  and  it  was,  therefore,  stipulated  be- 
tween the  surety  compsmy  and  the  trustee  in  insolvency  that  iJk  trus- 
tee should  have  one-half  of  the  gross  proceeds.  At  the  time  of  the 
sale,  counsel  for  the  attaching  creditors  threatened  to  prevent'the  sale 
unless  their  rights  were  protected,  and  thereupon  a  stipulation  was 
made  that  the  net  proceeds  of  the  sale  of  that  portion  of  said  first 
parcel  clauned  by  the  trustee,  being  one-half  of  such  net  proceeds, 
should  remain  subject  to  the  lien  of  the  attachments  of  any  of  the 
attaching  creditors,  and  that  if  the  surety  company  should  purchase 
said  first  parcel  it  should  not  be  required  to  pay  into  court  more  than 
one-half  the  purchase  price.  The  American  Surety  Company  claims 
that  the  proceeds  of  said  one-half  of  the  first  parcel*  viz.,  $3,000,  should 
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be  charged  with  a  proportionate  share,  viz.,  agreed  to  amount  to 
$433-76,  of  certain  costs  and  expenses,  of  which  $2,170  were  ex- 
penses of  salCf  including  the  services  of  the  special  master,  and  the 
remainder  consisted  of  counsel  fees,  taxes,  and  insurance. 

This  property  would  have  been  sold  shortly  after  the  attachment 
had  it  not  been  claimed  by  the  recover,  and  the  interest  of  the  at- 
tachmg  creditors  and  trustee  should  be  preserved  as  nearly  as  may 
be  to  the  same  extent  as  if  it  had  not  been  so  claimed  by  the  receiver. 
It  is  just  that  this  property  should  pay  its  share  of  the  $2,170  ex- 
penses of  sale,  $74.83,  as  this  amount  is  probably  no  greater  than  the 
expense  of  sale  by  a  sheriff  would  have  been.  It  is  not  just  that  it 
should  pay  its  share  of  taxes  and  insurance  and  other  expense  which 
would  not  have  been  incurred  but  for  the  claim  of  the  receiver. 

By  holding  "gross  proceeds,"  in  the  first  stipulation  to  mean  gross 
proceeds  of  the  sale  after  deducting  necessary  expenses  of  sale,  but 
not  deducting  other  diarges,  and  by  holding  "net  proceeds"  in  the 
second  stipulation  to  mean  the  net  amount  which  would  be  coming 
to  the  trustee  or  attaching  creditors,  except  for  the  claim  set  up  by 
the  receiver,  justice  will  be  done,  the  real  intent  of  the  parties  ef- 
fectuated, and  both  stipulations  construed  in  accM^ance  with  eadi 
other  and  in  accordance  with  what  is  most  probaUy  the  meaning  of 
the  parties. 

Let  the  $3,000  be  charged  with  its  '/it  of  the  $2,170^  and  not  with 
any  part  ol  the  remaining  $8^888.55. 


OBNTBAIi  TRUST  CO.  OF  NBW  YORK  T.  W0SCE8TER  OTCLB  MFO.  00. 
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I.  ATTACaMXin^DlBBOLDTIOK  BT  APPOINTUKNT   OF  RbCKTYBR — OOKXBCTtCfTT 

Statdtk. 

The  proTislon  of  the  ConDectlcut  stntate  (Pub.  Acts  1895.  p.  491)  that 
attachments  shnll  be  dissolved  by  the  appointmeDt  of  a  receiver  for  a 
corporation  within  60  days  Is  Intended  to  apply  only  to  general  receivers 
of  all  the  pnp&rtjf  of  the  coipormtloti  situated  in  the  statn  for  the  pur- 
pose of  protection  the  creditors  of  the  corporation  generaUjr.  and  the 
appointment  tn  a  suit  to  foreclose  a  mortgage  given  by  a  corporation 
of  a  receiver  for  the  mortgaged  property  to  protect  the  rights  of  the 
mortgagee  therein  does  not  have  the  effect  of  dissolving  a  prior  attach- 
ment under  soch  prorlsions. 

t,  RkCEIVKB  TV  FOKSCLOSUKB  tiUTT— CoSSTROCnOH  OF  ORDER  APPOtlTTIXO. 

An  order  appointing!  a  receiver  In  a  snlt  to  foreclose  a  mortgage,  al- 
thongh  broad  in  Its  terma,  and  purporting  to  extend  to  all  the  fwoperty 
of  the  mortgagor  which  was  claimed  to  be  covered  thereby,  should  not 
be  construed  to  cover  property  not  In  fact  Included  in  the  mortgage,  so 
as  to  affect  rights  which  were  paramoont  to  the  mortgage. 

t,  ATTAOBlCmXT— SUBXBNnEB  09  PROFXHTT  TO  KBCBIVSH  UNDBB  BTIFULATIOX— 

Epfbct. 

Where  an  attaching  creditor  surrenders  the  attached  propolr  to  a 
receiver  appointed  In  a  suit  against  the  debtor,  who  claims  the  same 
under  a  ttlputatlon  that  such  surrender  shall  be  without  prejudice  to  bis 
legal  rights,  which  is  approved  hy  the  oonrt,  it  does  not  eperst*  ts 
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terailiiftte  ISw  attachment  but  the  poaseuloo  of  tlie  recelTer  la  bis  pot- 
■esslon,  as  agaloat  all  otbv  clalmanti. 

^  Bamb — FAiiiinta  to  J-wv  £zscutioil 

Under  tbe  OonnecUcnt  statute  (Gen.  St  1887,  |  922)  proTidlng  tbat  an 
attaching  creditor  shall  lose  his  rights  If  be  falls  to  take  out  and  \ery 
an  execution  within  60  days  after  recovery  of  Jadgment  unless  such  tssoe 
or  levy  is  prevented  or  stayed  by  some  legal  proceeding,  an  attachment 
creditor  who,  prlw  to  Judgment  has  surrend^^  the  attached  property 
to  a  recelTer,  under  a  stlpnlatl<Hi  and  order  of  court  that  It  should  be 
vtthont  prejudice  to  bis  rights,  and  that  In  case  the  property  should  be 
sold  by  the  recelTer  bla  rights  should  be  transferred  to  the  proceeds, 
does  not  lose  his  rights  1^  falllsff  to  take  ont  execution  on  bis  jo^Bment 
wltfabt  60  days,  since  the  possession  of  tiie  rocdTer  tftaetDally  prerented 
a  leTy. 

I,  BaHE— SUBRENDBR  OV   FbOFBBTT  TO  RWmTU— PBOTBOTIOir    OV  RieHTB 

UNDER  StIPDLATIOK. 

Where  an  attachment  creditor,  to  arold  a  conflict  of  anthorllr,  mr- 
renders  the  property  to  a  receiver  of  a  federal  court  claiming  adTersely, 
nnder  an  ord^  of  court  proTldlng  that  his  rights  shall  not  thereby  be 
prejudiced,  the  court  will  see  that  the  provision  of  such  order  Is  carried 
out  in  good  faith,  and  that  he  Is  paid  from  the  propoty  or  Its  proceeds 
In  case  his  ivlority  of  lien  Is  established. 

In  Equity.  Suit  for  foreclosure  of  mortgage.  On  motion  to  dis- 
misi  petition  of  attaching  creditor. 

Butler,  Notnian,  Joline  &  Mynderse,  for  complainant. 

C.  Walter  Artz,  for  receiver. 

H,  D.  McBumey,  for  Thomas  Towne. 

Perkins  &  Jackson  and  Seymour  C.  Loomis,  for  trustee. 

Watrous  &  Day,  for  special  master.  , 

Breed  &  Abbott,  for  J.  Burnett  Nash. 

TOWNSEND,  District  Judge.  The  history  of  this  case  will  be 
found  in  the  various  opinions  filed  on  questions  heretofore  raised.  86 
Fed.  35;  90  Fed.  584;  91  Fed.  212;  35  C.  C.  A.  547.  93  Fed.  712; 
110  Fed.  491.  This  hearing  was  on  motion  to  dismiss  the  petition  of 
one  Camille  Weidenfeld,  an  accommodation  indorser  of  the  note  of 
defendant  held  by  J.  Burnett  Nash,  who,  as  holder  of  said  note, 
brought  suit  prior  to  the  appointment  of  the  receiver,  and  levied  u 
attachment  on  the  property  of  defendant,  and  who,  on  February  4, 
1898,  obtained  judgment  thereon  against  defendant.  Afterwards,  said 
Nash  obtained  judgment  against  said  Weidenfeld  as  indorser  of  said 
note,  and  Weidenfeld  paid  the  amount  thereof  to  Nash,  and  is  now  the 
owner  and  holder  of  said  note  and  the  assignee  of  said  judgment  re- 
covered against  the  defendant  the  Worcester  Cycle  Company. 

Weidenfeld,  therefore,  became  subrogated  to  all  of  the  rights  ac- 
cruing to  Nash  in  the  various  proceedings  herein,  and  Nash  now  pros- 
ecutes said  claims  for  the  benefit  of  said  Weidenfeld  and  as  his  trus- 
tee. Nash  and  Weidenfeld  join  in  this  petition,  whkb  is  for  an  order 
for  the  payment  to  Nash,  as  such  trustee,  of  certain  moneys  in  the 
hands  of  the  special  master,  and  granting  leave  to  Nash  to  issue  exe- 
cution against  the  property  of  defendant  in  possession  of  the  receiver, 
and  authorizing  the  sheriff  to  levy  thereon  and  sell  so  much  of  the 
same  as  shall  1»  sufficient  to  satisfy  the  balance  of  petitioner's  attach- 
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racnt  claim,  and  for  an  order  that,  in  case  the  proceeds  {rem  such  sale 
shall  be  insufficient  to  pay  such  balance^  said  receiver  shall  pay  the 
balance  thereof,  or,  in  case  of  dispute  as  to  the  facts  alleged,  the  same 
may  be  referred  to  a  master,  and  for  general  relief. 

Goodrich,  the  trustee  in  insolvency,  moves  to  dismiss  said  petition 
on  the  ground  that  "upon  the  facts  stated  in  said  petition  the  petitioner 
is  not  entitled  to  any  relief,  inasmuch  as  the  said  petitioner's  attach- 
ment has  been  dissolved,  and  for  that  and  other  reasons  the  property 
now  in  the  hands  of  the  receiver  is  not  subject  to  any  attachment  lien 
in  favor  of  said  Nash  or  anyone  claiming  under  him." 

The  receiver  herein,  appointed  on  June  26, 1897,  having  claimed  that 
his  appointment  dissolved  two  prior  attachments,  those  of  said  Nash 
and  one  Townc,  the  property  was  turned  over  to  him  under  a  stipula- 
tion that  this  should  be  done  without  prejudice  to  any  rights  under 
said  attachments,  and  that  said  rights  should  be  afterwards  determined 
by  the  court.  Subsequently,  by  decree  of  this  court,  which,  as  to  the 
personal  property  involved  herein,  was  aflirmed  by  the  circuit  court  of 
appeals,  it  was  determined  that  said  personal  property,  as  against  the 
trustee  in  insolvency,  was  free  from  the  lien  of  the  mortgage,  but  sub- 
ject to  the  rights,  if  any,-  of  attaching  creditors,  which  rights  were  re- 
served for  future  determination.  Goodrich  was  appointed  trustee  in 
insolvency  of  defendant  on  November  5,  1897,  by  the  Connecticut 
probate  court,  and,  as  already  stated,  Nash  took  judgment  against  de- 
fendant on  his  claim  February  4,  1898. 

The  trustee,  Goodrich,  in  support  of  the  motion  to  dismiss,  claims 
first  that  said  attachments  were  dissolved  by  the  appointment  of  the 
receiver,  or  of  the  trustee.  The  provisions  of  the  Connecticut  stat- 
ute relied  on  by  the  trustee  are  as  follows : 

"The  commencement  of  proceedinga  for  the  appolntutent  of  a  receiver  of 
a  corporation  or  a  copartnership  shaU  dissolve  all  attachments  and  all  levies 
of  executions,  not  completed,  made  within  slx^  days  next  ^ecedlns.  on  the 

property  of  such  corporation  or  copartnership;  bnt  If  the  property  Is  snbse- 
(luently  taken  from  the  receiver,  no  tlint  It  cannot  be  used  for  tbe  benefit  of 
the  creditors  of  said  corporation  or  said  copartners,  nor  made  subject  to  the 
orders  of  the  court  In  ttie  settlement  of  the  afltalrs  of  said  Corporation  or 
copartnership,  or  If  the  receivership  shall  be  terminated  by  order  of  the 
court,  pending  the  settlement  of  the  affatrs  of  the  corporation  or  copnrtner- 
nblp.  said  attachments  and  levies  of  execution  shall  revive,  and  the  time 
trom  the  commencement  of  nieh  prf>ceedInffB  to  the  time  when  the  recover 
shall  be  dispossessed  of  ttae  property,  or  the  flndlnsr  of  the  comrt  that  said 
property  la  not  subject  to  the  orders  of  mid  court  or  when  said  trust  shall 
be  terminated,  shall  be  excluded  from  the  computation  ta  determlnlnf;  thC 
continuance  of  the  Hen  created  by  such  attachment:  but  the  attaching  or 
levying  t^redltorff  Rtiall  be  allowed  tbe  amount  of  their  legal  costs,  accruing 
before  the  time  of  tbe  appointment  of  a  receiver,  as  a  preferred  claim  against 
tbe  estate  of  said  corporation  or  copartnership.  If  their  respective  claims 
upon  which  the  attnchments  are  founded  shall.  In  whole  or  in  part,  be  al- 
lowed."  Pub.  Acts  Conn.  1S95.  p.  491. 

The  hill  filed  by  the  bondholders  was  for  the  foreclosure  of  their 
mortgage,  which  purported  to  cover  the  real  and  po^nal  property  of 
the  defendant,  alleged  that  it  was  expedient  that  all  of  said  mortgaged 
property  ^otild  be  placed  in  the  possession  and  control  of  a  receiver, 
and  prayed  for  the  appointment  of  such  a  receiver.  The  court  ap- 
pointed Smith  receiver  of  the  property  of  defendant,  being  the  mort- 
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gaged  property  described  in  the  bill  of  complaint.  86  Fed.  35,  35  C 
C.  A.  547.  93  Fed.  712. 

Counsel  for  the  trustee  lays  great  stress  on  those  portions  of  the 
order  in  which  the  receiver  was  directed,  inter  alia»  to  take  possession 
of  all  the  "above-described"  property  of  the  company,  "and  to  wind 
up  its  affairs/'  and  was  authorized  to  conduct  the  prosecution  or  de- 
fense of  any  suit  which  will  *'be  for  the  interest  and  rights  of  creditors 
interested  therein."  In  view  of  these  circumstances,  counsel  for  the 
trustee  says: 

"The  court  had  Jurisdiction  of  the  parties  and  of  the  bill,  and  had  jnris- 
diction  to  make  the  order  that  It  did  make.  The  fact  that  afterwards  it 
turned  out  that  the  statements  of  the  biU  were  not  tmc;  and  that  the 
mortgage  was  InTalld  as  to  the  personal  property,  does  not  affect  the  Juris- 
diction of  the  court  In  malclng  the  appointment  and  in  gMn^  the  recelTer 
the  power  and  authority  which  it  did  give.  It  Is  tnie  that  the  recelva-  oagbt 
to  have  been  appointed  only  of  the  property  legally  covered  by  the  mw^gr. 
bat  the  court  appointed  him  a  general  receiver  and  gave  lilm  general  powrn 
to  act  for,  and  in  place  of,  the  corporation." 

Upon  the  ex  parte  application  it  appeared  that  said  mortgage  pur- 
ported to  cover  all  property  owned  by  said  corporation  at  the  date 
of  the  mortgage,  and  which  might  thereafter  be  acquired  by  it.  and 
also  its  corporate  franchise.  It  is  not  clear  that  the  order  as  drawn 
embraced  property  not  covered  by  the  mortgage,  as  between  mort- 
gagor and  mortgagee,  and  it  shotUd  not  be  so  construed  as  to  affea 
rights  which  were  paramount  to  sud  mortgage. 

In  Smith  v.  McCuUough,  104  XJ.  S.  25,  26  L.  Ed.  637,  in  a  mortgage 
foreclosure  suit  where  a  receiver  was  appointed,  the  suprone  court 
said: 

"Notwltbatandlng  the  broad  terms  of  the  ordw  appointing  blm  (tfa«  re- 
ceiver], we  are  satisfied  tbat  the  court  bad  no  pnrpose  to  appoint  hfm  re- 
celvw  of  any  property  except  that  covered  by  the  mortgage." 

As  to  the  jurisdiction  of  a  court  under  such  a  petition  to  empower 
a  receiver  to  appropriate  property  not  covered  by  the  mortgage,  the 
court  of  appeals  in  the  Eighth  circuit  says : 

"When  a  bill  is  filed  to  fweclose  a  mortgage,  the  conrt  may,  upon  a  proppr 
showing,  appoint  a  receiver  to  take  Into  his  possession  and  control  the  mort- 
gaged property.  But  the  Jurisdiction  possessed  by  a  court  of  chancer  to 
foreclose  a  mortgage  and  to  appoint  a  recelvar  tar  the  mortgaged  propertv 
pending  the  foreclosure  gives  It  no  Jnilsdictlon  or  power  to  seize  or  takp  Intt* 
Its  custody  or  control,  tbrongb  a  noelver  or  otherwise,  proptfty  of  the  debtor 
which  la  not  covered  by  the  mortgage,  Nor  can  tb»  eonrt  In  sneb  a  salt 
tlghtfolly  make  any  order  that  will  iweveat.  hinder,  or  delay  the  otbw  cred- 
itor of  the  mortgagor  from  subjecting  property  not  Included  In  the  roortgafc 
to  the  payment  of  their  debts."  Scott  v.  Trust  Co..  16  C.  C.  A.  35S.-09  Fed. 
17.  Bee.  also,  United  States  Tnat  Oo.  v.  New  Tork,  W.  S.  &  B.  R.  Cil,  101 
N.  Y.  47a  6  N.  EL  316;  Tyler  v.  Hamilton  (G  a)  82  Fed.  187.  *^ 

The  Connecticut  courts  have  held  that  a  receiver  aiqxnnted  under 
the  provisions  of  the  statutes  of  that  state  is  like  a  trustee  in  insolven- 
cy, and  holds  all  the  property  of  the  debtor  for  equal  division  among 
creditors,  and  is  not  in  any  sense  a  receiver  such  as  is  appointed  pen- 
dente lite  under  the  ordinary  powers  of  a  court  of  equity  to  preserve 
property  pending  the  determination  of  a  suit  involving  title  to  the 
property  in  dispute.  Pond  v.  Cooke,  45  Conn.  126,  29  Am.  Rep.  668; 
New  Haven  Wire  Co.  Cases,'  57  Conn.  352,  18  Atl.  266^  5  L-  R.  A. 
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300;  In  re  Waddell-Entz  Co.,  67  Conn.  324,  35  Atl.  257;  In  re  E.  S. 
Greeley  &  Co.,  70  Conn,  494,  40  Atl.  233 ;  In  re  Wilcox  &  Howe 
Co.,  70  Conn.  230,  39  Atl.  163.  The  distinction  between  the  two 
classes  of  receivers  is  recognized  and  stated  in  the  text-books.  Beach, 
Rec  Introduction,  par,  3;  High,  Rec  pars.  313-357- 

Inasmuch  as  at  the  time  of  the  receiver's  appointment  the  property 
in  question  was  already  in  the  custody  of  the  law,  subject  to  the 
determination  of  the  rights  of  the  parties  in  interest,  and  the  facts 
now  appearing  were  not  before  the  court  when  it  made  the  appoint- 
ment, these  questions  may  now  be  considered  as  though  they  had 
been  raised  upon  the  original  application.  It  is  clear  that  upon 
proof  that  said  personal  property  was  in  the  possession  of  attach- 
ing creditors  the  court  would  not  have  appointed  a  receiver  thereof 
upon  the  appliration  of  holders  of  bonds  under  a  mortgage  which, 
as  to  said  property,  was  subject  to  the  lien  of  such  attachment. 

The  provisions  of  the  Connecticut  statute*  that  attachments  shall 
be  dissolved  by  the  appointment  of  a  receiver  for  a  corporation 
within  60  days,  are  intended  to  apply  only  to  general  receivers  of 
all  the  property  of  a  corporation  situated  in  the  state,  appointed 
for  the  purpose  of  protecting  the  creditors  of  a  corporation  gen- 
erally; and  it  is  not  intended  that  attachments  shall  be  dissolved 
by  the  appointment  of  courts  of  equity  of  receivers  of  mortgaged 
property  merely  for  the  sake  of  protecting  a  mortgagee  under  an 
invalid  mortgage. 

Unless  the  appointment  .of  a  receiver  in  this  action  was  of  such  a 
nature  as  to  secure  for  the  benefit  of  the  general  creditors  such 
assets  as  a  trustee  in  insolvent  thus  api>ointed  would  have  held  for 
their  benefit,  these  attachments  ought  not  to  be  held  to  be  dissolved 
by  such  appointment. 

That  this  receiver,  appointed  upon  the  application  of  the  bond- 
holders, was  not  constituted  either  a  statutory  or  equitable  general 
receiver  of  the  corporation,  but  merely  a  custodian  of  the  mort- 
gaged property,  further  appears  from  the  whole  history  of  this  litiga- 
tion. This  cotut,  in  its  original  opinion,  stated  that  Smith  was  ap- 
pointed "receiver  of  the  mortgaged  property,"  and  that  these  at- 
taching- creditors  would  be  permitted  a  hearing  as  to  the  superiority 
of  their  rights  over  those  of  the  mortgagee  (S6  Fed.  35) ;  this  trus- 
tee was  permitted  to  intervene  by  the  circuit  court  of  appeals,  upon 
the  theory  that  he  represented  creditors  whom  the  receiver  did  not 
represent;  although  this  court  refused  to  turn  the  property  over  to 
the  trustee  until  the  amount  of  these  claims  under  the  attachment 
was  ascertained,  it  held  the  mortgage  invalid  as  against  them  as  to 
personalty  situated  in  Connecticut  (00  Fed.  584) ;  and  in  the  opin- 
ion of  the  circuit  court  of  appeals  Judge  Lacombe  stat^  that  "a 
receiver  of  the  property  described  m  the  bill  was  appointed,"  ap- 
proved the  foregoing  ruling,  and  held  that  the  appointment  of  the 
receiver  did  not  affect  the  title  or  the  ultimate  right  of  possession. 
This  attachment  was  not  dissolved  by  the  appointment  of  said  re- 
ceiver. 

Under  the  Connecticut  statute  an  attachment  is  dissolved  by  the 
appointment  of  a  trustee  in  insolvency  within  60  days  after  the 
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attachment.  Counsel  for  the  trustee  contends  that  the  attachment 
only  continued  untU  the  taking  possession  by  the  receiver,  and  that, 
therefore,  the  property  had  not  been  under  attachment  for  60  days, 
although  the  trustee  was  appointed  more  than  60  days  subsequent 
to  the  attachment.  This  claim  is  untenable.  The  possession  of  the 
receiver  is  the  possession  of  the  attaching  creditor.  If  the  attach- 
ing creditor  had  surrendered  the  property  to  the  owner,  this  would 
have  dissolved  the  attachment,  but  placing  it  in  the  hands  of  a  third 
person  under  an  agreement  and  order  of  court  that  such  action 
should  be  without  prejudice  to  his  rights  under  the  attachment, 
does  not  terminate  the  attachment,  and  the  appointment  of  a  trus- 
tee after  60  days  from  the  attachment  did  not  dissolve  it.  Nor 
does  the  decree  of  foreclosure  cut  off,  as  claimed  by  the  counsel 
for  the  trustee,  the  rights  of  the  attaching  creditor.  The  property 
was  allowed  by  him  to  go  into  the  possession  of  the  receiver  under 
the  pledge  of  the  court  that  his  action  should  be  without  prejudice, 
and  the  decree  of  the  court  should  not  be  so  construed  as  to  vio- 
late said  pledge. 

Counsel  for- the  trustee  further  contends  that  this  Nash  attach- 
ment has  been  lost  because  the  time  of  its  duration  given  it  by 
statute  after  judgment  rendered  has  expired.  Counsel  for  Towne. 
the  other  attaching  creditor,  joins  in  this  contention.  The  Con- 
necticut statute  pertinoit  to  this  question  is  as  follows: 

"No  estate,  which  has  been  attached,  shall  be  held  to  respond  to  the  Judg- 
ment obtained  In  the  emit,  either  against  debtor  or  any  other  creditor 
unless  the  Judsment  creditor  shall  take  ont  an  execution  and  hnve  It  levied 
on  the  personal  estate  attached,'  or  demand  made  on  the  garnishee  Id  cast^ 
of  foreign  attachment,  viitbla  sixty  days  after  final  judgment,  or  levied  on 
the  real  estate  attached,  and  the  same  appraised,  and  the  execution  and  pro- 
ceedings thereon  recorded  within  four  months  after  such  Judgment;  or  If 
said  good*  or  estate  are  encumboTed  try  any  prlv  attachment,  unlen  the 
exGCUtlw  shall  be  bo  levied,  within  the  respective  times  aforesaid,  after 
such  encumbrance  Is  removed;  excepting  only  In  case  of  a  fordgn  attach- 
ment against  an  executor,  administrator,  or  trustee  In  Insolrency.  uixm 
whom  the  demand  shall  be  made  within  the  times  limited  In  sections  1261. 
12C2.  and  12ti8.  But  In  reckoning  said  periods  within  which  the  attachln:: 
creditor  Is  so  required  to  take  out  and  levy  execution,  any  time  during  whidi 
the  issue  or  levy  of  an  executlcHi  may  be  prevented  or  stayed  by  the  i>en- 
dency  of  a  writ  of  error,  or  by  an  injunction  or  other  legal  stay  of  execu- 
tion, shall  be  excluded  from  the  ciKttpntatlon."  Oen.  8t  1887,  f  922. 

On  February  4,  1898,  Nash  took  judgment  for  the  amount  of  his 
claim.  No  execution  has  been  taken  thereon.  The  property  on 
which  the  attachment  war^  levied  was  surrendered  to  the  receiver 
under  a  stipulation  and  order  of  court  that  such  surrender  should 
be  without  prejudice  to  the  rights  of  the  attaching  creditors  there- 
under; that  the  present  rights  of  said  Nash  and  the  said  Towne  to 
the  said  attached  property  shall,  if  the  same  be  sold  by  the  said 
receiver,  be  transferred  to  the  proceeds  of  the  said  property  in  the 
hands  of  the  said  receiver,  who  shall  hold  the  said  proceeds  subject 
to  the  said  rights,  and  said  property  and  its  proceeds  have  since 
remained  continuously  in  the  possession  of  said  receiver. 

It  is  contended  by  counsel  for  the  trustee  that,  even  if  such  pos- 
session might  originally  have  been  such  a  stay  as  would  have  pper* 
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ated  to  prevent  a  levy  of  execution,  the  court,  on  November  23, 
1898,  ordered  that  it  be  turned  over  to  the  trustee,  subject  to  the 
rights  of  attaching  creditors.  The  court  did  not  so  order.  The  prop- 
erty remained  in  the  possession  of  the  receiver  until  the  rights  of  the 
parties  should  be  finally  determined. 

It  is  further  suggested  that  Nash  might  have  allowed  the  attach- 
ment to  continue  by  delaying  to  take  judgment.  But  a  judgment 
was  necessary  in  order  to  establish  the  validity  and  determine  the 
amount  of  the  claim,  and  to  preserve  the  lien  under  said  attachment 
m  case  of  the  dissolution  of  the  corporation.  If  the  corporation 
should^e  dissolved  before  entry  of  final  judgment,  the  attachment 
lien  would  be  lost.  Morgan  v.  Association,  73  Conn.  151,  154,  46 
Atl.  877.  The  property  in  question  is  in  the  custody  of  the  receiver 
of  the  court  under  its  orig^al  order,  which  has  never  been  vacated 
or  modified  except  as  aforesaid.  During  the  whole  course  of  the 
proceedings  the  question  as  to  the  rights  of  the  attaching  creditors 
has  been  recognized,  and  the  receiver  has  been  treated  as  a  custodian 
of  the  property  under  authority  of  the  court.  As  was  stated  by  the 
circuit  court  of  appeals  (35  C.  C.  A.  547,  93  Fed.  712) : 

"Tbe  property  la  taken  by  tbe  court,  and  Is  pot  Into  the  hands  of  Iti  of- 
ficer to  hold  for  the  benefit  of  'whom  It  may  cracem.*  He  holds  and  manages 
It  for  the  t>eneflt  of  tbe  party  to  whom  the  court  may  vltlmatrty  decide  that 
It  betonga.  •  •  •  The  property  Is  put  Into  the  hands  of  the  recetver  only 
to  preerare  It  from  harm,  to  secore  Its  a.ccretlon8,  and  to  Insure  Its  dellveiy 
unimpaired  to  ttie  snccessfnl  litigant;  bat  Uie  custody  of  the  xecelror  should 
not  t>e  held  to  make  any  change  In  the  status  of  any  Utlgantfa  title.'* 

That  such  possession  operates  to  prevent  a  levy  of  execution  does 
not  seem  to  be  open  to  question.  Smith,  Rec.  J  45;  High,  Rec. 
§  141 ;  Wiswall  v.  Sampson,  14  How.  $2,  14  L.  Ed.  332. 

In  Woerishoflfer  v.  Construction  Co.,  99  N.  Y.  398,  2  N.  E.  47, 
the  question  was  whether  the  court  below  had  had  authority  to 
forbid  in  its  order  aj^ointing  a  receiver  further  interference,  by 
levy  and  seizure  on  execution  or  attachment,  with  the  property  placed 
in  his  possession.  It  was  held  that  not  only  had  the  court  author- 
ity to  make  such  restraining  order,  but  that  the  mere  appointment 
of  a  receiver  operated  ipso  facto  to  restrain  such  interference.  The 
court  says: 

"Both  pSTtiea  concede  tbat  the  possession  of  the  court  must  not  be  In- 
vaded; that  Its  officer  cannot  be  sued  without  Its  permission;  end  that  he 
cannot  be  dispossessed  ezc^t  at  the  peril  of  a  contempt.  What  then  most 
needs  be  the  eftect  of  the  order  In  this  caseT  It  commands  ooUitng  which 
was  not  already  commanded:  It  fortrids  nothing  which  otherwise  was  per- 
missible; it  takes  away  no  rlgbt  or  remedy  which  the  appointment  of  the 
receiver  had  not  already  taken  away.  Its  sole  practical  effect  was  to  give 
notice  of  that  appointment  and  the  rights  secured  by  It,  and  charge  tbe 
specific  creditor  with  a  conscious  and  wUlfol  contempt  If  he  assolled  the  pos- 
wsaion  of  the  court" 

As  was  said  by  Judge  Taft  in  Vance  v.  Manufacturing  Co.  (C.  C.) 
82  Fed.  2f  I : 

'^e  recetvCT  agreed  with  the  sheriff  that  his  taking  posswlon  ataonld 
not  affect  the  validity  of  any  lien  which  might  have  been  created  by  the 
sherllTs  levy  and  continued  In  force  until  the  receiver's  takln;;  possession. 
The  arrangement  made  by  the  sheriff  and  the  temporary  receiver  Is  to  be 
commended.    It  was  a  Judicious  compromise  to  avoid  a  conflict  t»etweeo 
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fnrlsdlctloiu,  and  certainly  thb  court  will  not  p«mlt  llw  coiumcnflaMe 
aplrlt  of  CDolIdeDce  which  the  sheriff  showed  In  the  jasdce  and  cqnttr  of 
thifl  court  to  be  made  a  gronnd  for  depriving  him  or  those  whom  he  repre- 
Mnted  of  the  rlfhta  In  the  property  which  had  been  acqnbred  and  m^Dtaloed 
by  lawful  levy  and  subsequeiU  official  custody.  The  flnding  oC  the  ouster 
that  the  judinnent  creditors,  by  reason  ot  these  lerles,  aoqnlred  a  priorily 
of  lien.  Is  conflmed." 

The  present  case  is  substantially  similar.  Good  faith  requires  that 
the  confidence  reposed  by  the  attaching  creditor  in  the  order  of 
this  court  that  his  rights  be  preserved  shall  not  prove  to  have  been 
misplaced. 

llie  motion  to  dismiss  the  petition  is  denied.  ^ 


L  Lnirranoin— Aonon  Baskd  ox  Ihtsiistatk  Oovmviks  Act. 

The  Interstate  commerce  act  prescribes  no  limitation  of  time  within 
which  actions  based  thereon  shall  be  Instituted,  and  therefore  sneb  t«- 
tlons  mnst  be  ^remed,  as  to  llmltatkHa,  by  the  atatntea  ot  the  state 

wherein  they 'are  brought, 

I.  BaMK— Pl.BADIRO  StATDTE— DbMURRBR. 

The  bar  of  llmitatlonfl  may  be  Invoked  by  demurrer  in  a  federal  court 
In  an  action  at  law  In  all  cases  where  It  conid  be  done  under  the  statntes 
of  the  state,  and  where  snch  is  the  practice  the  petition  or  complaint 
mnat  contain  a  statement  of  any  matto*  relied  on  to  avoid  the  rmmloc 
of  the  statute. 

B.  Saur — MiHBotmi  Statuts — Actiok  to  Rscovks  Pbnaltt. 

tn  view  of  Rev.  St.  Mo.  1890.  f  4292,  contained  In  chapter  48,  rriating 
to  the  limitation  of  actions  generally,  which  proTldes  that  "the  provlriona 
of  this  chapter  shall  not  extend  to  any  action  which  la  or  sball  be  other- 
wise  limited  by  any  statute;  bnt  stich  action  shall  be  brought  wltiibi 
the  time  limited  by  such  statute."  the  provision  of  section  ^SO,  tvmi 
In  the  same  chapter,  which  extends  the  time  for  the  commencement  of 
an  action  when  the  same  has  been  prevented  by  some  Improp^  act  of 
tlie  defendant,  has  no  application  to  an  action  brought  to  recover  i 
penalty  under  a  statute,  which  is  limited  by  section  2425.  relating  to 
criminal  and  penal  actions. 

1  Same— Plbadinq  in  Ahtioipatioh  or  Db»nsb— ficrpictKncr  or  Allboa- 

TIONS. 

An  allegatl<m  In  plaintiefs  petition  In  an  action  against  a  railroad  com- 
pany, based  on  section  2  of  the  Interstate  commerce  act,  to  recover  dam- 
ages for  discrimination  In  rates.  In  effect,  that  defendant  annonnced  pub- 
licly at  the  time  of  the  shipments  complained  of  that  It  made  no  dis- 
crimination In  ratea.  and  that  plaintiff  did  not  learn  of  tbe  falsity  of 
such  statement  until  shortly  before  the  action  was  Commenced,  does  not 
state  sufficient  facts  to  suspend  the  running  of  limitations  afmlnst  the 
action,  under  the  provision  of  Kev.  St  Mo.  1889,  i  4290,  which  extendi 
the  time  when  the  action  was  prevented  by  some  improper  act  of  de- 
fendant, where  there  la  no  allegation  that  plaintiff  btfteved  and  rdied 
on  defendant'a  anaooncemePt,  or  that  be  aocerdsed  dUlgoice  to  ascertaio 
the  facts. 
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<k  Sams— Statdtb  OoTBRimta— Aonoir  to  Rkootsb  Dxiuan  mrnn  Isnit- 
nATB  OolunBCB  Law. 

The  Interstate  commerce  act  la  a  penal  etatnte,  and  an  action  to  recover 
damagea  for  a  violation  of  section  2,  prohibiting  diacrlmlnatlon  In  rates, 
is  one  to  recover  money  In  tbe  natom  ct  a  pinilty.  and.  wbao  brought 
In  Mlaaonri,  la  goremed.  aa  to  Umttatlon,  Bar.  St  Ma  im  I  9t2B, 
wblcb  raqnlrea  actlona  "upon  any  atatuto  tor  any  penalty  or  forfeitore, 
glTan  In  whole  or  In  part  to  tbe  party  aggrlered,"  to  bo  brought  wltbln 
ttnoyeara. 

At  Law.  Action  under  interstate  commerce  act  to  recover  dam- 
ages for  discrimination  in  rates.    On  demurrer  to  amended  petition. 

F.  A.  Wind  and  C.  G.  B.  Drummond.  for  plaintiff. 
McKeighan,  Barclay  &  Watts,  and  H.  S.  Priest,  for  defendant. 

ADAMS,  District  Judge.  The  petition  in  this  case  is  based  upon 
section  2  of  the  interstate  commerce  act  (24  Stat.  379).  That  sec- 
tion is  as  follows: 

*1f  any  common  carrier  subject  to  tbe  prorUdonR  <^  thta  act  shall,  dbrectly 
or  Indirectly,  by  any  special  rate,  rebate,  drawback,  or  other  devlee,  charge, 
demand,  collect  or  reoalTe  from  any  person  or  persona  a  greater  or  less 
compensation  for  any  serrlce  rendered  or  to  be  rendered  in  the  transporta- 
tion of  passengers  or  property,  subject  to  the  provisions  of  this  act.  than  It 
charges,  demands,  coUeots.  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemp<tfaneoiis  service  In  the  transpoita- 
tlon  of  a  like  kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  snch  common  carrier  shall  be  deemed  guilty  of  unjust  discrimi- 
nation, which  is  bereby  prohibited  and  declared  to  be  unlawful." 

Plaintiff  alleges  in  the  separate  counts  of  his  complaint  that  at 
divers  times  between  the  ist  day  of  May,  1891,  and  the  ist  day  of 
October,  1892,  he  was  engaged  in  the  business  of  coal  merchant 
in  the  city  of  St.  Louis,  and  that  during  the  same  period  the  Con- 
solidated Coal  Company  was  also  engaged  in  the  same  business  at 
the  same  place;  that  between  the  dates  aforesaid  the  defendant, 
as  common  carrier,  at  his  request,  transported  from  East  St.'  Louis, 
111.^  to  plaintiff's  switch  in  the  Union  Depot  yards  in  St.  Louis  a 
large  quantity  of  coal,  the  same  being  specifically  set  forth  in  the 
petition;  that  the  defendant  charged  the  plaintiff,  and  plaintiff  paid 
to  the  defendant,  for  such  service,  at  the  rate  of  30  cents  per  ton ; 
that  during  the  same  period  defendant  performed  like  service  in 
the  transportation  of  coal  under  substantially  similar  drcumstances 
and  conditions  for  the  Consolidated  Coal  Company,  and  charged 
the  last-named  company  for  the  same  service  25  cents  per  ton  only; 
that  thereby  the  defendant  was  guilty  of  unjust  discrimination  against 
plaintiff,  and  violated  section  2  of  the  interstate  commerce  act. 
hereinbefore  set  forth.  Plaintiff's  suit  y.'As  instituted  June  26,  1896, 
— more  than  three  years  after  the  alleged  wrongful  act  of  the  de- 
fendant. 

The  foregoing  facts  appearing  in  the  complaint,  the  defendant  de- 
murs thereto  on  the  ground,  among  others,  that  each  and  all  of 
the  alleged  causes  of  action  set  forth  in  the  petition  accrued  more 
than  three  years  prior  to  the  filing  of  the  original  petition  herein, 
and  are  barred  by  the  statute  of  limitations  of  the  state  of  Missouri 
in  such  case  made  and  provided.  Section  2435,  Rev.  St  Mo.  1899, 
provides  as  follows: 
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**An  acttom  npoB  any  statnte  for  any  penally  or  (orftitnre.  given  In 
whole  or  in  part  to  the  party  aggrieved,  shall  be  commenced  within  three 
ream  after  the  cooimlsslon  of  the  olleuae,  and  not  after." 

This  statutory  provision  was  in  force,  as  section  4005,  Rev.  St. 
1889,  at  the  time  plaintiff's  cause  of  action  accrued.  It  is  con- 
tended by  the  defendant  that  the  foregoing  statute  of  limitation  is 
an  effectual  bar  to  plaintiff's  right  of  recovery  in  this  case.  Whether 
such  contention  is  sound  is  the  proposition  now  to  be  considered. 

The  interstate  commerce  act  prescribes  no  limitation  of  time  with- 
in which  actions  based  thereon  shall  be  institnted.  Such  being  the 
case,  the  statute  of  limitations  of  the  state  in  which  the  action  is 
brought  must  apply  and  control.  Bauserman  v.  Blunt,  147  U.  S. 
647,  13  Sup.  Ct.  466,  37  L.  Ed-  316:  Metcalf  City  of  Watertown, 
153  U.  S.  671,  14  Sup.  Ct.  947,  38  L.  Ed.  861 ;  Balkam  v.  Iron 
Co.,  154  U.  S.  177,  14  Sup.  Ct.  1010,  38  L.  Ed.  953;  Campbell  v. 
City  of  Haverhill,  155  U.  S.  610,  15  Sup.  Ct.  217,  39  L.  Ed.  280. 

Under  the  Code  of  Civil  Procedure  of  Missouri,  the  ancient  dis- 
tinction between  legal  and  equitable  actions  is  abolished,  and  but 
one  form  of  action  for  the  enforcement  or  protection  of  private 
rights  and  the  re<lress  or  prevention  of  private  wrongs  is  recog- 
nized. The  petition  must  contain  a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action,  and  a  demurrer  is  the  recog- 
nized pleading  to  test  the  sufHciency  of  the  facts  stated  in  the  peti- 
tion, to  constitute  such  cause  of  action.  The  demurrer  must  dis- 
tinctly point  out  the  grounds  of  objection  to  the  petition.  Sections 
539»  599t  ^^v-  St.  Mo.  1899.  The  foregoing  provisions  of  the 
Code  have  been  held  by  the  supreme  court  of  Missouri  to  permit 
a  defendant  to  invoke  the  protection  of  the  statute  of  limitations 
of  the  state  by  demurrer.  Boyce  v.  Christy.  47  Mo,  70;  Henoch  v. 
Chaney,  61  Mo.  129;  Heffernan  v.  Howell,  90  Mo.  344,  2  S.  VV, 
470.  Such  being  the  construction  placed  npoii  the  provisions  of 
the  Code  by  the  supreme  court  of  the  state,  the  federal  courts  arc 
bound  thereby. 

The  supreme  court  of  the  United  States,  in  Bank  v.  Lowery, 
U.  S.  72,  23  L.  Ed.  806,  had  occasion  to  consider  the  question  of 
practice  now  before  the  court.  It  arose  in  a  case  from  Wisconsin, 
where  the  provisions  of  the  Code  of  Practice  were  quite  similar  to 
those  of  Missouri  already  adverted  to,  and  the  conclusion  was  there 
reached  that  the  courts  of  the  United  States  will  permit  a  defend- 
ant to  invoke  the  protection  of  the  statute  0/  limitations  by  a  de- 
murrer in  all  cases  where  the  same  could  be  done  under  tfie  stat- 
utes of  the  state  in  which  the  action  arose.  The  court  there  sail!, 
adverting  to  the  contention  .that  there  might  be  exceptions  which 
would  take  the  plaintiff's  cause  of  action  out  of  the  statutes,  as 
follows : 

"If  the  plalntlfr  relies  on  a  aabseqnent  promise  or  on  a  payment  to  lerlvf 
the  cause  of  action,  he  must  set  It  np  In  the  original  complaint,  or  aak  leiiTf 
to  amend.  Without  this  precaution  the  complaint  Is  defective.  In  not  stat- 
ing,  as  required  by  the  statutes,  facts  sufticlent  to  constitute  a  cause  of 
action.  But  although  defective,  advantage  cannot  be  taken  of  the  defect 
on  motion,  or  In  any  other  way  than  by  answer,  wbldi  answer,  howew, 
we  have  seen,  may  l)e  a  demurrer.*' 
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Following  the  intimation  of  the  foregoing  opinion,  cofinsel  for 
plaintiff  in  this  case  undertook  to  plead  facts  m  the  petition  to  avoid 
the  running ,of  the  statute  of  limitations.    The  averment  is  as  follows : 

"Plalotlff  fDilber  states  tbat  It  was  publicly  annonncM  by  defendant  dur- 
ing said  period  that  all  coal  dealers  were  paying  tbe  rate  cbnrged  and  paid 
by  plalntllf  for  said  services,  and  plaintiff  did  not  learn  tbat  said  represen- 
tations were  false,  and  tbat  be  was  being  anJasUy  discriminated  against 
aa  aforesaid,  nntll,  to  wit  tbe  let  day  of  Hareb.  180G,  wben  the  fact  was 
elicited  by  a  cmnmlttoe  appointed  by  tha  legtalatnre  of  tlM  state  of  Illinois, 
and  repmrtod  In  tbe  daily  ^ress." 

Plaintiff's  counsel  contends  tliat  the  foregoing  averment  brings 
his  case  within  the  provision  of  section  4290,  Rev.  St.  Mo.  1899, 
which  reads  as  follows : 

**If  any  person,  by  absconding  or  concealing  himself,  or  by  any  other  Im 
proper  act,  prevent  the  commencement  of  an  acti<Hi.  sracb  action  may  be 
commenced  within  the  time  herein  limited,  after  tbe  commencement  of  such 
action  shall  have  ceased  to  be  so  prevented.** 

This  last  section  is  found  in  chapter  48  of  the  Revised  Statutes, 
relating  to  the  limitations  of  actions  generally.  Defendant's  coun- 
sel contends  tliat  the  last-quoted  section  has  no  application  to  the 
statute  of  limitations  which  he  invokes,  found  in  a  different  chapter 

of  the  statutes,  under  article  11,  concerning  limitations  of  criminal 
actions  and  prosecutions,  which  contains  section  2425.  already  quoted 
a.6  relied  upon  by  defendant's  counsel,  namely : 

"All  actions  upon  any  statute,  for  any  penalty  or  forfeiture  given  In  whole 
or  In  part  to  the  par^  aggrieved,  shall  be  commenced  wltbln  tiuM  years 
after  the  commission  of  tbe  offense,  and  not  after." 

There  is  much  reason  in  the  contention  of  the  defendant's  counsel 
on  this  proposition.  Section  4290,  supra,  by  its  terms,  relates  to 
the  commencement  of  such  actions  as  arc  "herein"  limited,  and  refers, 
obviously,  to  those  personal  actions  which  are  the  subject-matter 
of  article  2  of  chapter  48,  under  consideration.  Moreover,  section 
4292  of  the  same  statutes  enacts  as  follows: 

**Tbe  provisions  of  this  chapter  shall  not  extend  to  any  action  which  Is  or 
shall  be  otherwise  limited  by  any  statute;  but  such  action  shall  be  brought 
within  the  time  limited  by  such  statute." 

It  seems  obvious  from  plain  reading  of  the  foregoing  section  that 
section  4290,  exonerating  the  plaintiff  from  the  effects  of  the  general 
statute  of  limitations  in  case  the  defendant  has  been  guilty  of  some 
improper  act  which  has  prevented  commencement  of  an  action,  has 
no  relevan'7  to  an  action  upon  a  statute  for  a  penalty  or  forfeiture, 
referred  to  in  section  2425,  supra,  because  such  actions  are,  in  the 
language  of  section  4292.  "otherwise  limited,"  namely,  they  must 
be  commenced  within  three  years  after  the  commission  of  the  offense, 
"and  not  after."  Such  is  the  conclusion  reached  by  the  supreme  court 
of  Missouri  in  Revelle  v.  Railway  Co.,  74  Mo.  438.  But  if  section 
4290,  supra,  which  extends  the  time  for  the  commencement  of  an  ac- 
tion when  the  same  has  been  prevented  by  the  defendant's  improper 
act,  ii  applicable  to  an  action  founded  upon  a  penal  statute,  the  plain- 
tiff fe  not  at  all  relieved.  The  alleg:ation  of  the  petition  olwiously 
intended  to  excuse  the  delay  in  instituting  the  suit,  already  quoted, 
fails  to  disclose  any  such  improper  act  on  the  part  of  tbe  defendant 
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as  should  have  prevented  the  commencement  of  the  action.  The  sub- 
stance of  the  allegation  is  that  the  defendant,  during  the  time  it  was 

performing  the  services  for  the  plaintiff  already  referred  t<v  announced 
publicly  that  all  coal  dealers  were  paying  the  same  rate  as  that  char- 
ged and  paid  by  plaintiff  for  the  services  rendered,  and  that  plaintiff 
did  not  learn  that  that  public  announcement  was  false  until  a  short 
time  before  he  instituted  his  suit.  This  allegation,  when  reduced 
to  its  plain  and  simple  meaning,  is  certunly  no  broader  or  more  com- 
prehensive than  would  have  been  the  averment  that  the  defendant 
told  the  plaintiff  that  it  was  treating  everybody  alike.  This  certainly 
does  not  constitute  an  "impr<^>er  act"  contemplated  by  section  4290, 
supra.  There  is  not  even  an  averment  here  that  the  plaintiff  belKved 
the  statement  contained  in  defendant's  public  announcement,  or  re- 
lied upon  the  same,  or  that  he  exercised  any  diligence  to  ascertain 
the  falsity  of  the  fact  stated.  The  supreme  court  of  Missouri,  in 
Shelby  Co.  v.  Bragg,  135  Mo.  291,  36  S.  W.  600,  in  dealing  vith 
this  subject,  says : 

"Statutes  of  llmltatloii  are  ftivored  In  the  law,  and  cannot  be  avoided 
unless  tbe  party  seeking  to  do  so  brli^  hlnieelf  directly  within  some  exe^ 
tlon.  A  party  seeking  to  avoid  the  bar  of  the  statute  of  limitations  beeaose 
of  the  fraud  must  aver  and  show  that  he  used  due  diligence  to  detect  It  and. 
If  be  had  the  means  of  dlscovety  In  his  hands,  he  will  be  held  to  have  fcnovn 
It" 

The  case  of  Murray  v.  Railway  Co.,  35  C.  C.  A.  62,  92  Fed.  868. 
was  based  on  section  2  «f  the  interstate  commerce  act,  to  record 
damages  against  the  railroad  for  unjust  discrimination.   The  plaintiff, 

in  his  petition,  after  setting  forth  the  difference  in  the  tariflf  rates 
charged  to  him  and  the  lower  rates  charged  to  other  shippers,  with 
a  view  of  excusing  his  delay  in  instituting  suit  for  the  recovery  of 
the.  damages,  and  thus  avoiding  the  statute  of  limitations,  alleged  as 
follows : 

"That  defendant  at  the  time  these  shipments  were  made  by  plaintiff,  kept 
posted  at  its  stations  freight  tariff  lists  showing  the  tariff  rates  of  freight 
for  the  transportation  of  snch  articles  from  Its  stations  to  Chicago,  and  in- 
formed plaintiff  at  tbe  time  he  made  his  shipments  that  no  deTtatlons  wmv 
made  from  these  rates,  and  no  rebates,  drawbacks,  or  concessions  from  ttie 
posted  rates  were  made  to  any  shippers,  and  tbat  plaintiff  had  equal  rates 
and  proportions  of  rates  with  other  shippers  from  Its  stations  to  Oilcago. 
and  that  no  discriminations  were  made  against  bim;  that  plaintiff  bdtered 
these  statements  and  relied  on  them,  bnt  that  fliey  were  nntrpe  and  frandiK 
^ent,  and  that  defendant  was  In  fact  at  that  time  making  such  dlsertaalni- 
tlons-  In  favor  of  other  shippers;  tbat  defendant  frandul^tly  concealed 
that  fact  as  to  the  glrlnx  of  rebates;  that  plaintiff  only  ascertained  tbe 
tacts  within  18  months  before  bringing  anlt" 

To  this  petition  there  was  a  demurrer  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations.  The  demurrer  was 
sustained,  and  final  judgment  entered  in  favor  of  the  defendant 
Judge  Caldwell,  in  delivering  the  opinion  of  the  court  of  appeals  in 
that  case,  made  use  of  the  following  language: 

"In  cases  where  concealment  and  Ignorance  of  the  facts  suspend  the  stat- 
nte,  there  must  have  been  such  concealment  as  would  prevent  a  person  exer- 
cising due  diligence  from  discovering  the  facts;  and  what  diligence  was  used 
Is  a  question  of  law,  to  be  determined  by  the  court  from  the  petition,  and 
not  a  ma%  statement  of  a  conclusion  of  law.  The  allegation  of  tbe  petlttai 
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Is  that  the  plaintiff  had  do  reason  to  believe  or  srupect  that  aaia  statementa 
made  to  him  as  aforesaid  were  untrue,  or  that  he  bad  been  discriminated 
against,  and  deceived  as  aforesaid,  until  witbin  tbe  eighteen  months  last 
past,  when  for  the  first  time  he  learned  of  sucb  facts.*  Just  such  a  general 
auction  as  this  was  held  bad  la  Wood  t.  Carpenter.  101  U.  S.  135,  25  L. 
IBd.  807.  where  the  rule  on  this  subject  is  socclnctly  and  clearly  stated. 
"Statutes  of  limitations.*  says  tbe  court,  'are  vital  to  the  welfare  of  society, 
and  are  favored  In  the  law.  They  promote  repose,  by  giving  aecarity  and 
stability  to  human  affairs.  While  dme  is  constantly  destroying  the  evidence 
of  rights,  they  supply  Ita  place  by  presumption  which  renders  proof  unnec- 
essary. *  *  *  A  general  allegation  of  Ignorance  at  one  time  and  of 
knowledge  at  another  Is  of  no  effect  If  the  {dalntlff  made  any  particular 
discovery.  It  abould  be  stated  when  It  was  made,  what  It  was,  how  It  was 
made,  and  why  It  was  not  made  sooner.  «  •  •  Whatever  Is  notice 
eoongh  to  »clte  suspicion,  and  put  tbe  party  on  bis  guard,  and  call  for 
Inquiry,  Is  notice  of  everything  to  which  such  Inqnl^  might  have  led. 
*  *  *  Concealment  by  mere  silence  Is  not  enough.  There  must  be  some 
trick  or  contrivance  Intended  to  exclude  suspicion  and  prevent  Inquiry. 
There  must  be  reasonable  diligence,  end  the  means  of  knowledge  are  the 
same  thing.  In  effect,  as  knowledge  Itself.  The  circumstances  of  the  dis- 
covery must  be  fully  stated  and  proved,  and  the  delay  which  baa  occurred 
must  be  sbown  to  be  consistent  wltb  tbe  requisite  diligence.*  Tbe  allegation 
In  the  petition  In  this  case  amounts  to  no  more  than  'ignorance  at  one  time 
and  knowledge  at  another.*  The  peUtlon  does  not  state  what  he  dlscovwed, 
how  he  dlscovocd  It,  or  show  any  reason  why  he  did  not  discover  It  sower. 
There  Is  no  allegation  that  he  ever  at  any  time  made  the  sllgMest  effort  to 
discover  whether  he  was  being  discriminated  against,  and  there  la  no  aver> 
ment  that  such  an  effort  would  have  been  unavailing.  The  suspicion  enter- 
tained by  the  public  generally,  and  which  found  dally  expression  In  the  public 
prints,  and  an  occasional  Judicial  verification,  and  which  was  probably  tbe 
origin  of  tbe  Interstate  commerce  act  Itself,  tbat  railroad  companlea  did  dis- 
criminate between  shippers,  particularly  In  shipments  of  the  character  the 
plaintiff  was  making,  seems  not  to  have  shaken  the  plaintiff's  porteet  ftith 
in  the  veracity  of  the  railroad  agent  who  billed  his  shipments.'* 

The  judgment  of  the  trial  court  was  therefore  affirmed. 

The  petition  in  that  case  certainly  stated  all  and  much  more  than 
is  stated  in  the  present  case,  by  way  of  showing  cwicealment  or 
wrongful  act  on  the  part  of  the  defendant,  such  as  would  operate 
to  suspend  the  running  of  the  statute.  On  the  authority  of  that 
case,  and  of  others  therein  cited,  the  conclusion  is  unhesitatingly 
reached  that  plaintiff  has  stated  no  grounds  in  his  petition  for  sus- 
pending the  running  of  the  statute  oi  limitations  in  favor  of  the  de- 
fendant. 

The  only  question  now  remaining  for  determination  is  whether 
plaintiff's  action  in  this  case  is  upon  a  statute  for  a  penalty  given 
in  whole  or  part  to  the  ^rty  aggrieved,  and  therefore,  within  the 


three  years'  time,  which  intervened  before  this  action  was  brought. 
The  plaintiff,  in  direct  terms,  bases  his  right  of  recovery  on  the  inter- 
state commerce  act  (section  2),  which  declares  discrimination  between 
shippers  for  services  in  the  transportation  of  like  kind  of  traffic  under 
substantially  similar  circumstances  and  conditions  to  be  an  unlawful 
act,  and  declares  that  any  carrier  indulging  in  any  such  discrimina- 
tion shall  be  deemed  guilty  of  unjust  discrimination.  Section  8  of 
the  interstate  commerce  act  makes  any  such  common  carrier  liable 
to  the  person  or  persons  injured  thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such  violation  of  the  provisions 


purview 
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of  the  act,  together  with  a  reasonable  counsel  or  attomey'k  fee  to 
be  fixed  by  the  court  in  every  case  of  recovery.  Section  lo  of  the 
same  act  subjects  any  common  carrier,  and  also  the  officers,  agents, 
and  directors  of  any  such  common  carrier,  to  a  fine  not  exceeding 
$5,000  for  each  offense.  Accordingly  it  may  be  safely  stated  that  the 
act  in  question  is  a  highly  penal  statute,  conferring  certain  rights 
upon  the  party  aggrieved,  recoverable  by  him  in  a  civil  action,  and 
also  subjecting  the  party  offending  to  its  pains  and  penalties.  The 
supreme  court  of  the  United  States,  in  Parsons  v.  Railroad  Co.,  167 
U.  S.  447,  17  Sup.  Ct.  887,  42  L.  £d.  231,  has  finally  and  conclusively 
settled  this  question.  That  case  was  one  wherein  the  plaintiff  sought 
to  recover  damages  against  the  railroad  under  the  interstate  com- 
merce act.  The  supreme  court  disposed  of  that  case  by  holding  that 
the  interstate  commerce  act  was  a  penal  statute,  and  that  the  action 
of  the  plaintiff  thereon  was  to  recover  money  in  the  nature  of  a 
penalty.  See,  also,  to  the  same  general  effect,  the  case  of  Rerelle 
v.  Railway  Co.,  supra. 

It  follows  as  a  necessary  consequence  from  the  foregoing  that 
plaintiff,  by  postponing  the  institution  of  his  suit  for  a  longer  period 
than  three  years  after  his  cause  of  action  accrued,  is  barred  irom 
recovery  fa*^  the  statute  of  limitations  applicable  to  the  case,  and  that 
the  demurrer  of  the  defendant  to  the  petition  for  that  specific  reason 
is  well  taken.   The  demurrer  is  sustained. 


AsHiBAtiTT —  Action  for  Pekaltt  Under  Hartbb  Act —  Parties  ENTm^ra 
TO  !SoR— Test  Case. 

An  action  cannot  be  maintained  to  recover  tbe  penalty  for  a  vloIatioD 
of  Act  Cong.  Feb.  18,  1808,  known  as  the  "Barter  Act"  reqolrlDE  tte 
owner,  master,  or  agents  of  any  vessel  transporting  mwcbaodlHe  from 
or  between  ports  of  the  United  States  and  foreign  porta  to  Issue  to 
shippers  bills  of  lading  or  shipping  docaments.  by  a  party  pot  forward 
by  an  organization  of  lumber  exporters  for  the  more  purpose  of  making 
a  test  case,  and  not  himself  having  any  Interest  In  the  lumber  shipped, 
not  even  being  In  the  lumber  business,  where  It  further  appeared  Uut 
the  lumber  shipped  was  propoiy  ddlvned  at  the  deatiiiatlon,  and  tbit 
no  one  was  injured. 

In  Admiralty.    Action  for  penalty  under  the  Harter  Act 

John  J.  McKelvey,  for  libelant. 
Convers  &:  Kirlin,  for  claimant. 

ADAMS,  District  Judge.  This  is  an  action  brought  by  the  Ebel- 
ant  to  recover  such  penaUy  as  the  court  might  fix,  with  costs,  for 
a  violation  by  the  owners  or  agents  of  the  steamship  Minnehaha  of 
the  provisions  of  the  act  of  congress  of  February  13,  18^3,  known 
as  the  "Harter  Act.'*    Sections     and  5  of  the  act  provide : 

"Section  4.  That  It  shall  be  the  duty  of  the  owner  or  owners,  mastn  « 
agent  of  any  vessel  transporting  merchandise  or  property  from  or  betweei 
porta  of  the  United  States  and  fweign  ports  to  Issue  to  shippers  of  any  bir> 
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tn\  merchaDdlse  a  bill  of  lading,  or  shipping  document  stating,  among  otber 
tblogs,  the  marks  Deceesary  for  Identification,  nutcber  of  packages,  or  quanti- 
ty, stating  whether  It  be  carrier's  or  shipper's  weight,  and  apparent  order  or 
condition  of  such  merchandise  or  property  delivered  to  and  reeetred  by  the 
owner,  master,  ta  agent  of  the  vessel  for  transportation,  and  such  docament 
shall  be  prima  facta  evldenca  of  the  receipt  of  the  merchandise  therein  de- 
scribed. 

"Sec  5.  *  That  for  a  violation  of  any  of  the  provisions  of  this  act  the 
agent,  owner,  or  master  of  the  vessel  guilty  of  such  violation,  and  who 
refuses  to  issue  on  demand  the  bill  of  lading  herein  provided  for,  shall  be 
liable  to  a  fine  not  exceeding  two  tbonsand  dollars.  The  amount  of  the  fine 
and  costs  tor  such  violation  shall  be  a  lien  upon  the  vessel,  whose  agent, 
owner,  or  master  Is  guilty  of  such  violation,  and  such  vessel  may  be  libeled 
therefor  In  any  district  court  of  the  United  States,  within  whose  jurisdiction 
the  vessel  may  be  found.  One-half  of  such  penalty  shall  go  to  t2ie  party 
Injured  by  sm^  vlolatlm  abd  the  remainder  to  the  government  of  the  United 
States." 

It  appears  that  the  libelant  was  put  forward  by  the  National  Lum- 
ber Exporters'  Association,  an  organization  of  lumber  exporters, 
for  the  purpose  of  making  a  test  case,  which  would,  if  decided  favor- 
ably to  the  libelant,  as  stated  in  the  brief  of  the  advocate  for  the 
libelant,  "mean  a  warning  to  the  ocean  carriers  that  the  law  must 
be  complied  witli,  and  an  assurance  to  the  shipper  that  he  may  de- 
mand his  rights  under  the  law  without  running  the  risk  of  a  boy- 
cott by  the  carriers."  It  is  shown  that  the  organization,  in  De- 
cember, i8(^i,  arranged  a  plan  of  shipping  to  London  two  car  loads 
of  lumber  m  the  libelant's  name  upon  one  of  the  claimant's  steam- 
ers, with  a  view  of  exacting  such  bill  of  lading  as  the  members 
thought  they  would  be  entitled  to  under  the  act.  The  shipment 
was  made,  and  the  shippers  obtained  two  receipts  therefor,  m  the 
name  of  the  libelant,  from  tht  claimant  for  the  lumber,  which  was  de- 
livertd  to  the  steamer  in  question,  each  containing  the  words  "More 
or  less,"  "Not  accountable  for  marks  or  splits."  These  receipts  were 
afterwards,  presented  at  the  claimant's  office  with  bills  of  lading  pre- 
pared for  the  association  by  certain  freight  brokers,  which  did  not 
contain  the  quoted  words.  The  bill  of  ladinp^  clerk  of  the  claimant 
took  the  papers,  and,  after  stamping  on  the  biUs  of  lading  the  words, 
"More  or  less  all  on  board  to  be  delivered,"  "Not  responsible  for 
marks  or  splits,"  signed  and  returned  the  bills  of  lading,  retaining 
the  receipts.  These  bills  of  lading  were  accepted  at  the  time  in  lieu 
of  the  receipts,  but  afterwards  the  libelant,  claiming  that  they  were 
not  in  conformity  with  the  statute,  returned  them  with  a  demand 
that  a  bin  of  lading  be  issued  to  him  for  the  lumber  received,  stating, 
among  other  things,  the  number  of  packages  of  lumber  and  the 
number  of  pieces,  or  the  number  of  feet  of  lumber  not  made  up 
into  packages,  without  any  qualification.  The  claimant  contends 
that  it  did  ftu*nish  shipping  documents  in  conformity  with  the  statute. 

I  do  not  think  it  necessary  to  enter  into  the  merits  of  the  con- 
troversy, becatise  it  is  clear  at  the  outset  that  the  libelant  has  no 
interest  whatever  in  the  matter,  and  is  not  entitled  to  recover.  The 
lumber  was  not  his,  and  there  was  no  way  in  which  he  could  pos- 
sibly have  been  identified  with  any  loss  or  damage  which  could  oc- 
cur. He  was  not  in  the  lumber  business,  and  did  not  even  have 
such  a  general  interest  as  that  fact  might  have  given  him.   He  was 
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a  mere  figurelicad  or  dummy  in  the  transaction,  and  not  only  di:I 
not  sufler  any  injury,  but  could  not  possibly  have  suffered  any.  In- 
deed, it  appears  affirmatively  that  the  lumber  was  properly  delivered 
at  its  destination,  and  that  no  one  was  or  could  be  injured  in  the 
matter.  I  do  not  sec  how  the  statute  can  be  invoked  under  the 
circumstances.  It  seems  that  the  court  is  not  asked  to.  decide  a 
real  case  but  merely  to  express  an  opinion  which  might  hereafter 
be  of  some  possible  advantage  to  lumber  exporters.  Courts  do  not 
sit  for  such  a  purpose.  Legal  actions  are  designed  to  afford  re- 
dress for  injuries  ab^eady  inflicted  and  rights  of  persons  or  property 
actually  invaded,  not  to  pass  upon  abstract  questions  of  law  for  the 
benefit  of  individuals  who  may  desire  the  court's  opinion  for  their 
benefit,  or,  as  stated  here,  to  be  a  warning  or  menace  to  others. 
Thomas  v.  Protective  Union.  I2i  N.  Y.  45,  24  N.  E.  24.  8  X«.  R.  A. 

175- 

Libel  dismissed. 


BAKntrrrcT— AppoiRTMBRT  OF  TnnsTEB. 

A  tnutee  for  a  bankrupt  should  be  Impartial,  and  free  from  all  oitan- 
gllng  alllancea;  and,  when  an  attorney  r^neaentlDg  a  majority  of  the 
creditors  at  the  election  of  tmstee  bad  been  attorney  for  the  bankrupt.  It 

was  proper  for  one  representing  other  creditors  to  ask  him  whether  any 
of  the  claims  he  represented  were  held  in  the  Interest  of  the  banknipt. 
and  upon  bis  refusal  to  answer  it  was  the  dnty  of  the  referee  to  put  tiie 
question  and  permit  a  full  Investigation  Into  the  relations  between  the 
attorney  and  the  bankrupt  and  the  creditors  he  represented,  and,  if  aay 
collusion  appeared,  to  decline  to  receive  tbe  collualTe  votes  or  to  approre 
the  Section. 

In  Bankruptcy.   On  question  certified  by  referee. 

Arthur  L.  Shipman,  for  opposing  creditors. 
Donald  G.  Perkins,  for  trustee. 

TOWNSEND,  District  Judge.  In  this  case  the  referee  certifies 
certain  questions  to  me  for  opinion  and  action  thereon.  It  appears 
that  at  the  meeting  for  the  proof  of  claims  and  election  of  a  tmstee, 
and  after  the  claims  had  been  approved  and  the  referee  ms  proceed- 
ing to  take  the  vote  for  trustee,  Attorney  Shipman,  for  certain  cred- 
itors, asked  Attorney  Perkins,  counsel  for  a  majority  of  the  creditors, 
as  to  whether  or  not  any  of  the  claims  attempted  to  be  voted  by 
said  Perkins  had  been  assigned  to  any  person  or  corporation  in  the 
interest  of  the  bankrupt.  Counsel  refused  to  answer  this  question, 
and  claimed  that  Attorney  Shipman  had  no  right  to  ask  such  a  ques- 
tion. Said  Shipman  then  requested  the  referee  to  ask  the  question, 
which  the  referee  refused  to  do,  on  the  gronnd  that  the  previous 
reply  was  sufticient  t6  raise  the  question.  Said  Shipman  then  asked 
the  referee  not  to  permit  to  be  received  or  counted  votes  cast  by  said 
Perkins  on  account  of  such  refusal,  and  on  the  further  ground  that 
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said  attorney  was  the  attorney  for  the  bankrupt.  The  referee  ruled 
that  these  objections  to  the  vote  were  insufficient,  and  confirmed 
the  election  of  the  trustee  voted  for  by  said  attorney  for  the  bank- 
rupt It  is  admitted  that  said  Perkins  had  been  counsel  for  the  bank- 
rupt during  pFOceedingi  in  insolvency.  In  these  circumstances  it 
was  his  duty  to  answer  said  question,  and,  upon  his  refusal,  it  was 
the  duty  of  the  referee  to  put  said  question  and  permit  a  full  inves- 
tigation into  his  relations  to  the  bankrupt  and  the  creditors.  The 
trustee  should  be  free  from  all  entangling  alliances.  The  question 
as  to  whether  there  is  any  collusion  with  the  bankrupt  is  one  which 
should  be  definitely  disposed  of  before  the  appointment,  and,  if  there 
appears  to  be  reasonable  cause  to  believe  such  collusion  exists,  the 
referee  should  either  decline  to  receive  the  collusive  votes  or  to  ap- 
prove the  election.  In  re  Rekersdres  (D.  C.)  io8  Fed,  206;  In  re 
Houghton,  a  Low.  243,  Fed.  Cas.  No.  6,7m;  In  re  McGill,  45  C 
C.  A.  218,  X06  Fed.  57 ;  In  T«  Hcnschel  (D.  C.)  109  Fed.  865. 

The  action  of  the  referee  in  confirming  the  election  of  William  P. 
Kelley  as  trustee  is  disaffirmed  and  set  aside,  and  the  referee  is  di- 
rected to  call  a  new  meeting  for  the  election  of  a  trustee; 
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BAirKRUFTCT— Costs  akd  Fbbs. 

Bankr.  Act.  ff  40.  rabO.  provides  tilat  "referees  sbaD  receive  as 
fall  compenaatloii  for  tbelr  wrrlces.  *  *  *  a  fee  of  ten  dollarB, 
•  *  *  and  from  estatee  wblch  have  been  administered  before  tbem** 
certain  commlSBions.  Qeneral  Ordm  In  Bankruptcy.  No.  35,  pt  2.  de- 
clares tbat  the  compensation  of  referees  prescribed  by  the  act  shall  be  lu 
fall  **far  an  aervlcea  performed  by  tbem  •  •  •  bat  shall  not  include 
expenses  •  *  •  necessarily  Incurred  Id  the  performance  of  their 
duties."  IfelA  tbat  the  expenses  Incurred  In  the  publication  of  notice  of 
application  for  discharge,  and  for  stationery,  were  chargeable  against 
the  tmnkropt,  but  that  the  referee  conld  not  charge  for  Us  own  sarlcas 
In  making  copies  of  the  petition  for  discharge. 

John  Goss  and  T.  W.  McDonald,  for  petitioner. 

DE  HAVEN,  District  Judge.  Upon  filing  the  bankrupt's  petition 
for  discharge,  his  attorney  was  required  by  the  referee  to  make  a 
deposit  of  $8  for  the  following  purposes : 

For  publication  of  notice  of  appllcatlott  for  discharge^  us  required  by 

prescribed  form  (57)  of  O.  O.  in  baDkraptcy  (vondler  Na  1)  $2  00 

For  seven  copies  of  petition  of  bankmpt  for  discharge,  and  tbe  order 
fixing  time  of  bearing.  In  accordance  with  the  O.  O.  and  form  (57) 

iwescrlbed.  at  20c.  pw  folio   6  25 

For  statlonoy    25 

«8  00 

The  bankrupt  paid  the  deposit,  but  took  exceptions  to  the  order 
of  flie  referee  in  the  matter,  and  the  question  of  the  Tight  of  the 


Digitized  by 


67C 


referee  to  demand  such  deposit  lias  been  properly  certified  to  the 
court  for  decision. 
The  bankruptcy  act  (section  40,  subd.  "a")  provides: 

"Beferees  shall  iwcvIt*  as  fnll  compessatloii  for  tb^  Berrlce*,  payable  after 
Uier  are  rendered,  a  fee  of  ten  doUan  depoalted  wWx  th%  derk  at  tb«  time 
tbe  petition  la  filed  In  each  cam.  except  when  a  fee  la  not  required  from  a 
volontary  bankrupt,  and  from  estates  which  hare  been  administered  before 
them  one  per  centum  commlsBlons  on  sums  to  be  paid  as  dtrtdesids  and  cooi- 
mlsslons,  or  cnw  balf  of  one  per  centum  on  tlie  amount  to  be  paid  to  tfodttom 
upon  the  confirmation  of  a  compoaltlMi.*' 

In  harmony  with  this  statute,  the  supreme  court  has,  in  the  gen 
eral  orders  in  bankruptcy  adopted  by  it  (general  order  35,  pt.  2),  dt:- 
dared  as  follows: 

**{2t  The  compensntloD  of  referees,  prescribed  by  the  act  shall  be  In  full 
eompensatlon  for  all  services  performed  by  them  under  tbe  act,  or  under 
these  general  orders;  but  shall  not  Include  expenses  necessarily  Incurred  br 
tbem  In  publlsblnr  or  mallins  notices,  in  traTellng,  or  In  perpetuatlns  testi- 
mony, or  other  expenses  necessarily  tnenrred  in  the  psrfomiance  <tf  llieir 
duties  nnder  the  act  and  allowed  by  apeclal  order  ct  the  Judge." 

It  is  obvious  that  the  cost  of  the  publication  of  the  necessary 
notices  upon  application  for  discharge,  and  for  stationery,  are  ex- 
penses properly  chargeable  to  the  bankrupt  or  his  estate,  under  the 

general  order  just  quoted ;  but  the  referee  is  not  entitled  to  charge  for 
i  own  services  in  making  copies  of  the  petition  for  discharge  at  the 
rate  of  20  cents  per  folio,  or  at  all.  It  may  be  necessary  in  some  cases 
for  the  referee  to  employ  clerical  assistance  in  giving  such  notices, 
and  then  the  expense  actually  incurred  by  htm  for  such  assistance 
would  be  a  charge  against  the  bankrupt  or  his  estate,  but  the  referee 
is  not  entitled  to  make  any  charge  for  clerical  services  rendered  by  him- 
self in  cases  pending  befcH'e  him.  The  fee  of  $10  allowed  by  the  stat- 
ute to  the  referee  include  full  compensation  for  all  such  personal 
services. 

The  bankrupt  Is  entitled  to  recovtf  the  sum  of  $5^5  from  the 
amount  deposited  with  the  referee. 


CHIOAGO  ft  A.  RT.  00.  V.  GBBEN: 
(Circuit  Court  CL  D.  Missouri,  W.  D.  January-,  1902J 
'  2,260. 

L  RsronMATioN  or  Instrumbnts— GRorNDS  pon  Rklikv— Mtstakk. 

A  court  of  equity  has  Jurisdiction  to  reform  a  release  In  wblcb,  throash 
a  mutual  mistake,  the  name  of  the  party  paying  the  conslderritloD  trxji 
erroneously  stated,  and  by  inserting  therein  a  part  of  the  consideration 
which  In  fact  entered  Into  the  settlement  whether  the  aame  was  omitted 
through  mistake  of  fact  or  of  law. 

IL  SKTTLRMaNT— VaLIDITT— IUPBACHMRNT  FOH  FaAUD  OR  iRCAFAdTT. 

A  settlement  of  a  disputed  claim  against  a  railroad  company  fOr  a 
penional  Injury  should  be  sustained  where  fiahrly  made^  and  erttence  of 
frnud  or  Incapacity  to  Impeach  such  settlement  should  be  dear  and 
persiinslve.  A  court  Is  not  juKtlfled  In  settlag  tt  aside  because  of  an  Im- 
prt-selon  that  the  amount  paid  was  Inadequattt. 
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IL  Samb— Ettdbrcb  to  Impeach. 

Defendaot  wa«  Injured  by  the  breaking  of  bis  leg  whfle  In  tbe  service 
of  complatnaiit  railroad  compaoy.  Three  days  afterward  an  ageot  of 
eompIalnaDt,  after  InTestlgatlng  tbe  accident,  Tlalted  defendant,  and  tu 
tbe  pres«ice  of  others,  some  of  wbom  wf're  friends  of  defendant  a  set- 
tlement was  made,  and  a  release  was,  signed  by  defendant  of  all  claims 
against  tbe  company  on  account  of  the  Injury,  in  consideration  of  the 
payment  to  bim  by  tbe  agent  of  $50.  After  tbe  release  bad  been  signed 
and  banded  to  tt>e  agent,  be  further  agreed  to  pay  tbe  bill  of  defend- 
ant's pbyslclan,  and  tbereafter  reed  tbe  release  to  defendant,  to  whlcb 
tbe  latter  made  no  furtbor  objection.  There  was  no  evidence  of  any 
fraud  or  misrepresentation  on  the  part  of  the  agent  but  It  fairly  ap- 
peared that  he  was  Justified  in  believing,  and  did  bellere,  from  state- 
ments made  to  blm  by  others,  that  the  company  was  under  no  legal 
liablll^  for  the  Injury,  and  the  w^ght  of  tbe  evidence  tended  to  show 
that  defendant  was  In  a  condition  to  fpUy  nnderstand  tbe  transaction 
and  the  purport  of  the  release,  ifrld,  that  no  ground  was  shown  which 
would  Justify  a  court  of  equity  In  setting  It  aside. 

In  Equity.    Suit  for  reformation  of  release. 

Tbe  def«idant  Squire  L.  Qreen,  brtn^bt  an  actJon  agalnat  the  Oblcago 
*  Alton  Railroad  Company  In  the  state  court  to  recoTer  damages  for  per> 

Bonal  Injuries.  The  cause  was  removed  into  this  court  wh^eupon  the  com- 
plaliiant  the  Chicago  &  Alton  Railway  Company,  presented  Its  bill  in  equity. 
In  the  nature  of  a  cross  action,  against  said  Squire  L.  Green,  alleging  that 
tbe  defendant  at  tbe  time  of  tbe  Injury  waa  an  employfi  of  the  Cbicago  & 
Alton  Katlway  Company,  and  that  any  cause  of  action  which  be  bad  was 
against  tbe  latter  company.  The  bill  further  alleges  that  after  said  Injury, 
■aid  defendant — for  a  valuable  consideration  to  falm  paid  by  the  complainant 
shortly  after  the  Injury.— In  writing,  executed  a  release  to  aaid  company  for 
any  and  all  liability  resulting  tiierefrom;  that  by  tbe  mutual  mistake  of  tbe 
parties  the  said  release  was  executed  to  tbe  Oblcago  &  Alton  BaUroad  Com- 
pany, Instead  of  to  the  complainant  the  Chicago  A  Alton  Railway  Company, 
and  that,  as  a  further  consideration  for  the  execution  of  said  release,  the 
complainant  assumed  the  payment  of  the  services  of  tbe  physician  and 
surgeon  who  attended  upon  tbe  defendant;  and  that  this  consideration, 
through  a  misapprehension  of  tbe  parties  as  to  the  necessity  of  Incorporathif; 
It  Into  the  release,  was  omitted  tho'efrom.  The  bill  prays  for  a  reformatlou 
of  tbe  said  rdease  to  make  It  conform  to  tbe  facts  vC  tbe  case^  Tbe  Inrtber 
facts  snffldently  appear  In  the  following  oplnlo:i  of  tbe  court: 

Lathrop,  Mcrrow,  Fox  &  Moore,  for  complainant. 
E.  W.  Henry,  for  defendant. 

PHILIPS,  District  Judge  (after  stating  the  facts).  That  there  was 
a  mistake  in  the  written  release  executed  by  the  defendant,  in  insert- 
ing therein  the  "Chicago  &  Alton  Railroad  Company"  instead  of  the 
"Chicago  &  Alton  Railway  Company,"  was  not  contested  by  defend- 
ant's counsel  at  the  hearing;  and,  if  it  had  been,  the  evidence  is 
clear  that  it  was  a  mistake  of  both  parties.  It  is  the  special  province 
of  a  court  of  equity  to  rectify  such  mistakes.  "If,  by  inadvertence, 
accident,  or  mistake,  the  terms  of  a  ccmtract  were  not  fully  set  forth 
in  the  policy,  the  plaintiff  is  entitled  to  have  it  reformed  so  as  to 
express  the  real  agreement,  without  the  necessity  of  resorting  to 
extrinsic  proof."  Thompson  v.  Insurance  Co.,  136  U.  S.  296,  10  Sup. 
Ct.  X019,  34  L.  Ed.  408.  See,  also,  Snell  v.  Insurance  Co.,  ^  U.  S.  88. 
25  L.  Ed.  52 ;  Trenton  Terra  Cotta  Co.  v.  Clay  Shingle  Co.  (C.  C.) 
80  Fed.  46.  This  is  equally  true  where  the  failure  to  express  in  the 
written  instrument  "resulted  from  a  mistake  as  to  the  legal  meaning 
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and  operation  of  the  terms  and  language  in  the  writing.**  Corrigan 
V.  Ticmay,  loo  Mo.  281,  13  S.  W.  401.  So,  in  Parlin  v.  Stone  (C  C) 
48  Fed.  808,  Judge  McCrary,  on  this  circuit,  said :  "When  the  mort- 
gage shows  on  its  face  that  the  consideration  moved  from  a  cert^n 
person,  and  it  appears  that  his -name  as  mortgagee  was  omitted  by 
mistake,  equity  will  reform  the  instrument  by  inserting  his  name." 

The  fact  that  a  check  was  given,  instead  of  money,  can  make  no 
diflference.  The  giving  of  the  check  evidenced  the  purpose  on  the 
part  of  the  agent  of  the  railway  company  to  extinguish  the  debt;  and, 
when  the  defendant  accepted  it  without  the  objection  that  it  was  not 
money,  he  also  evidenced  the  fact  that  he  received  it  as  payment 
This  was  emphasized  by  the  statement  made  at  the  time  by  the 
agent,  Anderson,  to  the  defendant,  that  he  could  cash  it  by  pre- 
senting it  to  the  agent  of  the  complainant. 

The  same  rule  respecting  the  province  of  a  court  of  equity  to  cor- 
rect mistakes  is  laid  down  by  Bispham  in  his  work  on  the  Frincipfes 
of  Equity  (4th  £d.)  §  185,  as  follows: 

**A  mistake  exiits  wben  a  person,  under  some  erroneoin  oonvletloD  of  law 
or  fact,  does  or  omits  to  do  some  act,  which,  but  for  the  erroneoos  conrlctlon, 
bo  would  not  have  dme  or  omitted.** 

And  this  principle  has  application  to  the  omission  to  write  into 
the  release  the  additional  consideration  of  the  undertaking  that  the 
railway  company  would  assume  the  payment  of  the  doctor's  bilL 
Thus,  Mr.  Bispham,  at  section  190,  says  that : 

"Where  there  was  an  agreement  that  part  of  the  purchase  money  of  cw- 
tatn  real  estate  should  be  paid  hy  a  judj^ent  note  for  a  certain  sum,  *wlth 
interest,'  and  the  words  'with  Intwest'  were  omitted  from  the  note  by  the 
mfstabe  of  tbe  Bcrlvener  by  whom  It  was  written,  It  was  held  that  this  was 
such  a  mistake  as  equity  would  correct" 

And  if  in  fact  this  additional  consideration  to  pay  the  doctor's 
bill  entered  into  the  contract  (A  settlement,  and  was  not  inserted 
in  the  release,  either  from  inadvertence,  or  misconception  of  the  law 
as  to  the  necessity  of  inserting  it  in  the  instrument  fo  make  it  oper- 
ative as  a  release,  such  fact  does  not  deny  to  complainant  the  as- 
sistance of  a  court  of  equity  to  reform  it  in  this  respect.  As  said  by 
the  supreme  court  of  this  state  in  Corrigan  v.  Tiemay,  supra : 

"In  such  cases  equity  will  reform  tbe  contract  and  this,  too,  though  tiie 
Instrument  falls  to  express  the  contract  which  the  parties  made,  by  reason 
of  the  mistake  of  law.  Says  Pomeroy,  'In  short.  If  a  written  Instrument 
falls  to  express  the  Intention  which  the  parties  had  In  making  the  contract 
which  It  purports  to  contain,  equl^  will  grant  Its  rdlef.  affirmative  or  de- 
fensive, although  the  fallnra  may  have  resulted  tnm  a  mistake  as  to  the 
legal  meaning  and  operation  ot  tiie  tanna  or  lantnage  employed  In  the  wrlt- 
!iig.' " 

Neither  can  importance  attach  to  the  contention  of  defendant's 
counsel  that  the  promise  to  pay  the  doctor's  bill  in  addition  »o  the 
$50  was  made  after  the  defendant  signed  the  release  and  handed  it 
to  Anderson,  or  whether  the  promise  was  made  contemporaneouslT 
(as  testified  by  complainant's  witnesses)  with  the  act  of  handing  the 
release  by  defendant  to  Anderson.  The  defendant's  testimony  is  that 
wben  he  had  signed  the  release,  and  Anderson  took  it,  the  latter  said 
to  him  it  was  his  duty  to  read  it  to  him.    If  so,  the  transaction  was 
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yet  in  fieri  until  this  duty  was  performed.  And  as  soon  as  it  was 
read  over  to  him,  and  he  fully  realized  that  its  effect  was  a  complete 

settlement  of  any  claim  he  might  have  for  damages,  he  said,  "This 
will  not  more  than  pay  my  doctor's  bill,"  or  words  to  that  effect ; 
and  thereupon  the  additional  promise  was  made  to  pay  the  doctor's 
bill.  Whether  or  not  the  defendant  then  said  "Well,  his  silence  gave 
consent,  accentuated  by  no  further  objection,  and  acquiescing  in 
Anderson  taking  away  the  release,  while  the  defendant  retained  the 
check.  It  was  a  part  of  the  res  gestx,  and  the  whole  transaction  was 
a  unit.  Defendant's  witnesses  claim  that  the  additional  promise  of 
Anderson  was  that  the  railway  company  would  "pay  for  the  first 
aid,"  which,  as  I  gather  from  the  incidents  of  the  case,  meant  the 
doctor's  service  for  setting  the  leg;  but,  as  complainant's  witnesses 
testified  it  included  the  whole  of  the  doctor's  bill  up  to  the  settlement, 
the  defendant  cannot  complain  if  the  court  reforms  the  instrument  to 
include  the  larger  obligation  on  the  part  of  the  complainant. 

Defendant's  contention  at  the  hearing;  was  confined  to  two  prop- 
ositions :  First,  that  Anderson  obtained  defendant's  signature  through 
deception  and  fraud;  and,  serand,  that  defendant  was  so  far  non 
compos  as  not  to  fully  comprehend  his  acts.  * 

It  should  be  the  inclination  of  every  court  to  closely  scan  and 
scrutinize  such  settlements,  to  see  that  they  are  absolutely  free  from 
deception  and  imposition.  The  injury  in  question  occurred  on  the 
sist  day  of  the  month,  and  Anderson,  the  railroad's  agent,  came  on 
the  24th  day  of  the  month  to  investigate  it.  I  am  unable  to  discover 
any  artifice  or  deception  employed  by  Anderson  to  justify  the  judicial 
mind  in  denouncing  his  conduct  as  fraudulent  and  wron^l.  In  the 
first  place,  on  hi»  arrival  at  the  place  of  the  accident  he  mstituted  in- 
quiry among  the  cola  borers  of  the  defendant  present  at  the  injury  to 
learn  the  particulars  thereof,  and  obtained  their  statements,  which  are 
filed  with  the  depositions  herein,  which  showed  that  the  accident  re- 
sulted from  an  unforeseen  cause  in  tearing  down  or  removing  portions 
of  a  bridge,  under  circumstances  both  of  contributory  negligence  on 
the  part  of  the  defendant,  or  where  the  danger  resulted  in  the  progress 
of  the  work  of  tearing  down,  where  the  conditions  were  constantly 
changing,  and  in  the  absence  of  the  overseer,  and  which,  under  the 
ruling  of  the  court  of  appeals  of  this  circuit  in  Gold  Mines  v.  Hopkins 
(recently  decided)  iii  Fed.  298,  presented  the  state  of  case  where  a 
servant  undoubtedly  assumes  the  risk  of  the  place  and  conditions 
under  which  he  works.  While  the  merits  of  the  defendant's  claim 
for  damages  are  not  on  trial  in  this  case,  it  was  competent  for  the  com- 
plainant to  show  this  information  thus  obtained,  as  evidence  of  its 
good  faith  and  motive  in  proffering  the  settlement  proposed  at  $50; 
believing,  as  the  testimony  of  complainant  shows,  that  there  was  no 
actual  liability  on  the  part  of  the  railway  company.  It  is  true  that 
Anderson  took  with  him  when  he  called  to  see  the  defendant  an  em- 
ploye of  the  complainant,  to  show  him  where  to  find  the  defendant. 
He  held  no  secret  interview  with  him.  On  the  contrary,  the  whole  in- 
terview was  in  the  open,  in  the  presence  of  the  defendant's  son,  a  man 
of  mature  years,  and  defendaiit's  friend,  whose  hospitality  and  nursing 
he  was  receiving.   It  is  not  important  to  find  what  were  the  precise 
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words  used  by  Anderson  when  he  opened  the  conversation  with  the 
defendant*  as  there  is  no  ground  for  question  that  the  defendant  under- 
stood that  Anderson  was  there  as  the  representative  of  the  railway 
company,  and  that  what  he  was  doing  was  in  the  interest  of  the  com- 
pany. 

The  only  pretense  based  upon  the  defendant's  evidence  for  any  arti- 
fice practiced  by  Anderson  is  that,  when  he  handed  the  defendant  the 
release  in  duplicate  to  sign,  they  were  folded  up.  If  they  were  folded 
when  handed  to  the  defendant,  there  was  nothing  whatever  to  prevent 
him  from  unfolding  a  loose  paper  before  signing  it,  and  there  is  noth- 
ing to  indicate  that  there  was  any  design  in  this  incident.  The  excuse 
given  by  the  defendant  for  not  reading  it  himself  is  that  he  could  not 
read  without  his  eyeglasses.  This  is  without  force,  for  the  reiason  that 
he  stated  that  his  eyeglasses  were  then  in  the  room,  and  he  could  have 
had  them  for  the  asking.  There  was  nothing  done  or  said  by  anyone 
to  prevent  him.  He  did  not  even  sui^gest  the  want  of  his  glasses.  It 
is  the  well-settled  rule  in  this  state  that  if  a  person  so  signing  such  a 
paper,  havipg  the  opportunity  and  ability,  neglects  to  read  aU  of  the 
receipt  releasing  the  company  from  any  and  all  claims  on  account  of 
and  arising  from  injuries  received  by  him  while  in  the  service  of  the 
company,  and  signs  the  same,  he  will  not  afterwards  be  heard  to  say 
that  he  did  not  read  it.  Mateer  v.  Railway  Co.,  X05  Mo.  320,  16 
S.  W,  839.   The  court  further  said : 

"He  could  read  It  No  one  connected  w!tb  tbe  company  had  made  any 
statement  to  him  of  what  It  contained.  He  was  told  to  sign  It.  It  was  his 
dnty  to  read  it  before  slffnlng  It  and  he  will  not  now  be  heard  to  say  Hiat 
be  did  not  when  every  opportunity  was  afforded  him  to  do  so.  To  pwmlt 
Bucb  a  mle  would  unsettle  tbe  business  affairs  of  this  couDtry.** 

So  the  court  of  appeals  of  this  circuit,  in  Insurance  Co.  v.  McMaster, 

87  Fed.  63,  30  C.  C.  A.  532,  said : 

"If  one  can  read  bis  contract  his  failure  to  do  bo  la  such  gross  negllgoice 
that  It  coDClufilrely  eBtops  him  from  denying  knowledge  of  Its  contents,  un- 
less be  was  dissuaded  from  reading  It  by  some  trick,  artifice,  or  fraud  of 
the  other  party  to  tbe  agreement." 

And  what  is  still  more  conclusive  on  the  defendant  is  the  admitted 
fact  that,  just  after  he  did  sign  it,  Anderson  said  to  bun,  in  substance, 
that  it  was  his  duty  to  read  the  paper  to  the  defendant,  and  he  did 
thereupon  read  it  to  him.  So  that  as  a  matter  of  fact  the  defendant 
was  fully  advised  at  the  time  of  the  nature  and  effect  of  the  instrument 
he  signed, — ^as  much  so  as  if  he  had  read  it  over  himself.  The  incident 
further  demonstrates  the  fact  that  Anderson,  in  saying  that  it  was  his 
duty  to  read  the  paper  to  the  defendant,  recognized  tluit  he  did  not  re- 
gard the  transaction  as  dosed  by  the  mere  act  of  obtaining  the  defend- 
ant's  signature. 

The  only  remaining  question  for  consideration  is,  did  the  defendant 
understand  what  he  was  doing?  Reliance  is  placed  by  the  defendant 
upon  the  testimony  of  Dr.  Pritchett,  who  attended  upon  the  defendant 

as  his  physician,  and  expresses  the  opinion  that  the  defendant's  mind 
at  the  time  was  not  normal,  and  hardly  in  condition  to  fully  compre- 
hend his  act.  Although  Pritchett  was  the  local  surgeon  of  the  rail- 
way company,  in  attending  upon  the  defendant  at  his  instance  he 
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was  defendant's  physician.  He  did  not  even  see  the  defendant  that 
day.  He  had  not  prescribed  an  opiate  for  him  for  a  day  or  two  previ- 
ous, and  it  is  exceedingly  doubtful  if  one  had  been  administered  within 
the  preceding  12  hours.  That  the  defendant  understood  full  well 
what  he  was  doing,  the  moment  the  release  was  read  to  him,  he  com- 
prehended that  he  had,  for  $50,  conceded  away  any  further  claim 
against  the  company,  by  saying  that  the  sum  would  not  pay  his  doc- 
tor's WU.  And  when  Anderson,  in  reply,  said  to  him,  "We  will  pay 
for  that,"  he  was  satisfied,  and  acquiesced,  by  making  no  further  ob- 
jection. And  his  own  son,  and  the  party  with  whom  the  defendant 
was  staying  in  his  tent,  both  testified  that  all  understood  that  it  was  a 
full  settlement.  The  defendant  further  heard  Anderson  then  say  to 
the  man  waiting  on  defendant,  "Send  in  your  time  for  payment  for 
your  attendance  up  to  this  time,  and  hereafter  you  must  look  to 
[the  defendant],"  or  words  to  that  effect.  The  naked  statement  of  the 
doctor,  who  had  not  seen  him  that  day,  and  whose  opinion  was  neces- 
sarily more  or  less  speculative,  ought  not  to  prevail  over  the  substan- 
tially established  fact  that  the  defendant  did  intelligently  and  fully 
comprehend  what  he  was  doing,  and  the  effect  of  the  release. 

Since  this  cause  was  submitted  to  the  court,  defendant's  counsel  in- 
vites attention  to  the  ruling  in  Wilcox  v.  Railway  Company  (C.  C.) 
I II  Fed.  435.  The  substantive  effect  of  that  decision  is  that  where  an 
injured  party  was  induce^o  make  a  settlement  and  give  a  release  un- 
der the  impression,  created  by  the  agent  of  the  railroad  company  and 
the  attending  sui^eon,  that  her  injuties  were  not  of  a  permanent  char- 
acter, and  that,  in  the  opinion  of  the  physician,  she  would  fully  recover 
within  one  year,  and  thereupon  the  settlement  was  based  upon  an 
estimate  of  the  value  of  one  year's  services,  if  it  turned  out  afterwards 
that  she  did  not  fully  recover  within  the  year,  and  that  her  injuries 
were  permanent,  the  release  should  be  set  aside,  notwithstanding  it 
was  expressly  found  that  the  evidence  failed  to  show  *'fraud  or  wrong- 
dmng"  on  the  part  of  the  company's  agent  or  the  surgeon.  This  rul- 
ing is  not  in  harmony  with  that  of  the  supreme  court  of  this  state  in 
Homnth  v.  RaOway  Co.,  129  Mo.  629,  31  S.  W.  903.  In  that  case, 
as  the  syllabus  recites,  "defendant's  physician  called  to  see  her,  and, 
in  answer  to  a  question  as  to  her  condition,  stated  that  she  would  be 
well  within  fourteen  days.  Her  own  physician,  who  was  present  at  the 
time,  expressed  a  similar  opinion.  A  settlement  was  effected  and  a  re- 
lease executed  on  the  basis  of  a  recovery  by  the  time  stated  by  defend- 
ant's physician.  PlaintiflF  did  not  recover  for  several  weeks  thereafter. 
Held,  the  evidence  did  not  sustain  the  charge  of  fraud  in  obtaining  the 
release,  and  the  trial  court  should  have  directed  a  verdict  for  defend- 
ant." See,  also.  Railway  Co.  v.  Bennett  (Kan.)  66  Pac.  1018.  But 
conceding,  for  the  purposes  of  this  case,  the  correctness  of  the  ruling 
in  Wilcox  V.  Railway  Co.,  supra,  the  facts  which  influenced  the  con- 
clusion of  the  court  there  are  not  present  in  the  case  at  bar.  There 
were  no  representations  of  a  similar  character  whatever  made  by  the 
complainant's  agent  to  the  defendant.  The  defendant's  leg  was 
broken,  and  had  been  set,  and  there  was  no  representation  made  or 
opinion  expressed  as  to  the  length  of  time  of  recovery,  and  no  indica- 
tion of  any  serious  complication  resulting  therefrom.  As  was  said  by 
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the  supreme  court  of  this  state  in  Mateer  v.  Railway  Co.,  105  Mo.  354, 

16  S.  W.  839: 

"The  Inw  favora  the  compromise  and  settlement  of  disputed  clolmH.  If 
these  settlements,  fairly  raiide  and  entered  Into,  are  to  be  disturbed  upon 
frirolons  grounds.  It  will  often  deter  these  companies  from  doing  Justice  to 
their  eutplof^  who  have  received  lojurles.  for  fear  of  future  litigation.  A 
u'iue  i^llcy  would  dictate  that  tta«y  be  encouraged  to  do  justice  I&  these 
rnses  outside  of  the  courts,  and  that  ttaefr  setUements  should  be  sustained 
when  they  are  Just  and  fair." 

And  I  may  add  that,  if  such  settlements  are  to  be  disturbed  because 
of  the  impression  the  judge  may  entertain  that  the  amount  of  compen- 
sation was  inadeqiute,  it  would  establish  a  most  uncertain  and  danger- 
ous rule  of  law.  If  the  employer,  believing  from  the  facts  in  his  pos- 
session that  there  was  no  legal  liability  tor  the  injury  justained  by 
his  employ^,  nevertheless  recognizes  a  moral  obligation  fo  contribute 
aid  of  a  substantial  character  to  the  unfortunate,  under  the  circum- 
stances surrounding  his  situation  at  the  time,  and  the  employe  is 
willing  to  accept  it,  before  a  court  takes  upon  itself  the  function  of  un- 
doing such  settlements  the  evidence  of  fraud  or  incapacity  ought  to  be 
made  clear  and  persuasive. 

Decree  for  complainant  as  prayed. 


UNITED  STATES  ex  rel.  COFFMAN  T.  KOBFOLK  6c  W.  BT.  GO.  et  iL 
(Circuit  Court,  B.  D.  West  Virginia.   April  17,  1902.) 

X.  MAKDAMtia— Plea  in  Abatement. 

The  pendency  of  another  mandamus  may  be  pleaded  In  abatement  of 
a  second  mandamus  proceeding  instituted  la  the  same  JurlsdlctioOi  where* 
In  the  parties  and  the  questions  involved  are  the  Bame.^ 

2.  Same— Ides TiTT  of  Controvehsy. 

Where  a  final  Judgment  has  been  rendered  In  a  former  pneeedlng,  but 
an  appeal  has  been  taken,  and  such  Judgment  suspended  a  sup«^ 
sedeas  bond,  and  the  pendency  of  such  appeal  is  pleaded  In  abatement 
to  a  second  mandamus  proceeding,  upon  consideration  of  ' such  idea  the 
court  is  not  confined  to  the  pleadings  in  the  former  proceeding  for  the 
purpose  of  determining  what  the  real  Issue  therein  was,  but  may  look 
to  the  pleadings,  the  evidence,  and  the  opinion  of  the  court  ^ed  In 
support  of,  and  as  a  part  of,  the  Judgment  appealed  from. 

8.  Baue— Interstate  Comhercb. 

O.  Instituted  mandamus  proceedings  against  the  Norfolk  &  Western 
Railway  Company  et  al.  under  an  act  of  coi^ress  of  March  2.  188&.  al- 
leging unjust  discrimination  against  biro,  and  In  favor  of  OL,  G.  ft  B.  In 
the  shipmcDt  of  coal  In  Interstate  trade  from  tbe  Pocahontas  coal  field, 
and  procured  an  alternative  writ  commanding  Uie  railway  company  to 
furnish  cars  for  the  shipment  of  a  specific  cargo  of  coal.  The  railway 
company  denied  the  allegations  of  the  alternative  writ,  Includl^  the 
charge  of  unjust  discrimination;  and,  by  written  sUpulatlon,  matters  of 
law  and  fact  were  tried  by  the  court.  At  the  trial  the  railway  company 
showed  by  the  evidence  that  it  had  a  system  of  car  distribution,  and  that 
It  furnished  cars,  under  such  system,  uniformly  to  aU  shippers  alike 
The  district  Judge  found,  as  a  matter  of  fact,  that  the  system  existed, 
and  that  It  had  been  unlfwmly  applied,  and  held,  aa  mattor  of  law,  that 
such  system  was  reasonable  and  lawful,  and  refused  the  perempfioty. 


I  See  Abatement  and  Kerlval,  toL  1,  Cent  Dig.  f  87. 
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and  dlscbarged  tbe  alternatlTe,  writ  of  mandamiu.  The  Judge  so  flndbtg 
•filed  a  written  opinion,  aa  a  part  of  the  record.  In  aapport  of  his  JndK- 
ment  C.  took  a  writ  of  errw  to  the  circuit  court  of  appeals,  and 
executed  a  snpersedeai  bond.  Snbseqnently,  the  writ  of  «m>r  stUl  pending, 
G.  instituted  another  mandamus  proceeding  against  the  same  respondents, 
alleging  the  same  unjust  discrimination,  charging  the  same  to  be  the 
result  of  tbe  railway  company's  arbitrary  and  unlawful  system  of  car 
distribution,  and  praying  that  a  specific  number  of  cars  be  fnmiahed  to 
bim  daily.  The  railway  company  pleaded  the  pendency  of  the  first  pro- 
ceeding in  abatement  of  the  second.  BeM,  upon  an  inspection  of  tbe 
record  npon  a  replication  of  nol  tiel  record,  that  the  parties  and  subject- 
matter  involTed  in  the  two  proceedings  were  the  sanM^  and  that  tbe 
second  should  be  abated. 

(Syllabus  1^  the  Court) 

Mandamus. 

Harold  A.  Ritz  and  B.  M.  Ambler,  for  relator. 

Campbell,  Holt  &  Duncan  and  Jos.  I.  Dorari,  for  respondents. 

KELLERt  District  Judge.  This  case  comes  up  upon  the  alterna- 
tive writ  of  mandamus  issued  therein,  and  upon  a  plea  of  abatement  in- 
terposed by  respondents  to  said  writ,  setting  forth  that  on  January  X5, 
1901,  in  the  circuit  court  tor  the  district  of  West  Virginia,  a  certain 
other  mandamus  proceeding  was  instituted  by  the  relator  against  the 
respondents  to  compel  the  furnishing  of  cars  and  shipping  facilities  for 
transporting  coal  for  the  rdator,  and  that  in  said  proceeSng  the  same 
right  of  the  relator  and  the  same  duty  on  the  part  of  respondents  were 
alleged  which  are  averred  in  the  petition  filed  in  this  proceeding,  and 
recited  in  the  alternative  writ  issued  herein ;  that  the  respondents  in 
said  former  proceeding  made  return,  denying  the  allegations  of  re- 
lator's petition ;  that  issue  was  joined  thereon,  a  jury  waived  by  writ- 
ten stipulation  of  attorneys  for  all  the  parties,  and  the  issue  tried  by  the 
Honorable  John  J.  Jackson,  judge  of  said  court,  in  lieu  of  a  jury ;  that 
evidence  was  taken  on  behalf  of  both  relator  and  respondents,  and  the 
pleadings  and  proofs  submitted  to  the  court  and  argued  by  counsel ; 
and  that  such  proceedings  were  had  thereon  that  on  June  15,  1901,  a 
judgment  was  entered  against  the  relator,  and  in  favor  of  respondents, 
denying  the  peremptory  writ  of  mandamus,  quashing  the  alternative 
writ,  and  ordering  that  the  respondents  recover  of  the  relator  their 
costs.  109  Fed.  831.  The  {dea  then  alleges  that  the  parties  to  the 
former  action  were'the  same  as  the  parties  to  this  action,  and  that  the 
matter  in  controversy  in  that  action  was  and  is  the  same  as  the  matter 
in  controver^  in  this  action,  namely,  the  legality  of  the  said  Norfolk 
&  Western  Railway  Company's  basis  and  method  of  coal-car  distri- 
bution in  the  Pocahontas  coal  region ;  that  the  said  matter  in  contro- 
versy in  said  former  action  was  determined  on  its  merits  therein  by 
the  final  judgment  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  West  Virginia,  and  that  said  Judgment  still  remains  in  full 
force  and  effect ;  that  from  said  final  judgment  a  writ  of  error  was  al- 
lowed, on  the  petition  of  the  relator,  to  the  United  States  circuit  court 
of  appeals  for  the  Fourth  circuit,  at  Richmond,  Virginia,  and  is  still 
pen^ng,  undetermined,  in  said  last-mentioned  court ;  and  respondents 
proffer  to  verify  this  plea  by  the  record  remaining  in  said  last-men  ■ 
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tioned  court,  a  certified  copy  whereof  is  filed  with  the  plea,  and  aslced 
to  be  taken  and  read  as  part  of  the  plea.  Under  the  practice  prevailing 
in  West  Virginia,  the  respondents  at  the  same  time  tendered  a  motion 
to  quash  the  alternative  writ  herein,  and  a  plea  in  bar  vouching  the 
record  remaining  in  the  United  States  circuit  court  for  the  district  of 
West  Virginia  in  the  former  mandamus.  To  the  filing  of  these  pleas 
and  this  motion  the  relator,  by  his  attorneys,  objected,  and  at  the  same 
time  tendered  his  motion  to  strike  out  said  pleas  and  motion,  and,  in 
the  event  said  motions  should  be  overruled,  offered  his  replications  of 
nul  tiel  record  to  the  plea  in  abatement  and  plea  in  bar  tendered.  This 
action  was  taken  for  the  convenience  of  both  counsel  and  court,  and 
it  was  understood  and  agreed  that,  wliile  all  the  questions  involved 
\vere  argued,  the  decision  of  the  court  should  take  up  the  matter  in 
legal  sequence,  and  only  such  matters  should  be  decided  as  were  essen- 
tial to  a  final  determination  of  the  pleadings  herein. 

We  have  first,  then,  the  plea  in  abatement  tendered  by  the  re- 
spondents, with  an  objection  interposed  to  its  being  filed,  which  I  treat 
as  a  demurrer  to  the  plea.  The  question,  then,  is  whether  a  former 
action  in  mandamus,  resulting  in  a  final  judgment  adverse  to  relator, 
which  judgment  was  carried  by  writ  of  error  to  an  appellate  court  for 
review,  and  is  still  there  undetermined,  is  sufficient  to  abate  a  subse- 
quent action  between  the  same  parties,  and  involving  the  same  subjea- 
matter.  The  relator  argues  that  the  very  terms  of  the  statute  (the 
interstate  commerce  act  as  amended;  section  lo,  Act  March  2,  1889) 
provide  that  the  circuit  and  district  courts  of  the  United  States  shall 
have  jurisdiction,  upon  the  relation  of  any  person  or  persons  alleging 
such  violation  of  said  act  as  prevents  relator  from  having  interstate 
traffic  moved  by  said  common  carrier  at  the  same  rates  as  are  charged, 
or  upon  terms  or  conditions  as  favorable  as  those  given  for  like  traffic 
under  similar  conditions  to  any  other  shipper,  to  issue  a  vnit  or  writs 
of  mandamus,  etc.,  and  that  the  terms  of  the  statute  contemplate  the 
possible  necessity  and  the  certain  power  to  issue  more  than  one  writ 
in  favor  of  a  relator.  To  this  there  may  be  several  replies.  It  may 
be  that  the  words  "a  writ  or  writs"  were  inserted  to  meet  the  gram- 
iiiatical  necessities  arising  from  the  use,  in  the  beginning  of  the  section, 
of  the  words  "upon  the  relation  of  any  person  or  persons,"  as,  if  several 
persons  asked  the  aid  of  the  court,  it  might  be  necessary  that  several 
writs  issue.  Again,  it  may  be  that  more  than  one  writ  might  be  award- 
ed in  favor  of  a  single  relator  on  account  of  repeated  violations  of  the 
act  in  respect  of  such  relator ;  and  it  might  arise  that  a  writ  might 
be  refused  upon  one  application  by  a  relator,  and  subsequently,  upon 
a  second  application  setting  forth  a  different  state  of  facts,  a  writ 
might  be  allowed.  But  the  question  now  presented  upon  the  objection 
to  the  filing  of  the  plea  is  whether  the  pendency  of  a  former  mandamus 
proceeding  in  a  court  of  competent  jurisdiction  is  pleadable  in  abate- 
ment of  a  second  acticMi  between  the  same  parties,  and  with  the  same 
matter  in  controversy.  I  have  no  doubt  that  such  is  the  law.  As  a 
{general  proposition,  the  pendency  of  a  former  suit  between  the  same 
parties.  an<l  involving  the  same  subject-matter,  may  be  pleaded  in 
..ibatement  of  a  subsequent  suit.  Hogg,  H.  &  Forms,  jm.  168,  16^ 
^§  213,  30S;  Id.,  §  245,  note;  Insurance  Co.  v.  Bnine's  Assignee,  96 
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U.  S.  588,  24  L.  Ed.  737;  Cook  v.  Burnley,  ii  Wall.  659,  20  L.  Ed. 
29;  Stephens  v.  Bank,  iii  U.  S.  198,  4  Sup.  Ct.  336,  337,  28  L.  Ed. 
399.  Merrill,  in  his  work  on  Mandamus,  says  (page  343)  •  "The 
pendency  of  another  mandamus  proceeding,  wherein  the  parties  and 
the  questions  involved  are  the  same,  may  be  pleaded  in  abatement." 
See,  also,  13  £nc.  PL  &  Pra&  p.  738,  and  cases  there  cited;  Merrill, 
Mand.  §  315,  and  cases  cited. 

The  question  then  arises  as  to  the  status  of  the  mandamus  proceed- 
ing referred  to  in  the  plea  as  pending  in  the  circuit  court  of  appeals  of 
the  United  States  for  the  Fourth  circuit.  From  the  allegations  of  the 
plea,  it  appears  that  the  action  was  heard  upon  its  merits,  and  resulted 
in  a  final  decision  by  Judge  Jackson  adverse  to  the  relator;  that  a 
writ  of  error  was  allowed  to  the  relator,  by  virtue  of  which  said  pro- 
ceeding is  now  in  the  circuit  court  of  appeals.  Is  this  proceeding  now 
a  pendii^  proceeding,  in  which  case  it  is  pleadable  in  abatement,  or 
a  final  judgment,  in  which  case,  under  the  authorities  cited  in  Merrill, 
Mand.  §  3x5,  it  would  be  pleadable  in  bar?  The  answer  to  this  ques- 
tion can  make  but  little  difference,  save  as  it  causes  us  to  examine  and 
try  the  pica  in  abatement  or  the  plea  in  bar.  In  Boswell  v.  Tunnell, 
10  Ala.  958,  it  was  held  that  where  the  suit  was  pending  on  appeal  the 
same  rules  will  apply  as  where  it  was  pending  in  the  original  court. 
In  Illinois  a  writ  of  error  may  be  pleaded  in  abatement  to  an  action 
on  a  judgment  if  the  writ  was  sued  out  before  the  action  was  com- 
menced, and  the  writ  of  errw  acts  as  a  supereedeas.  Mcjilton  v. 
Lore,  13  111.  486,  54  Am.  Dec  449.  It  appears  from  the  record  filed 
with  the  plea  herein  that  a  supersraeas  bond  was  given,  and  hence  the 
writ  of  error  in  the  case  now  in  the  court  of  af^eals  acted  as  a  super- 
sedeas under  section  1000,  Rev.  St.  I  think  it  unnecessary  to  refer 
to  all  the  authorities  cited  to  show  that  a  supersedeas  does  not  suspend 
the  operation  of  a  judgment  as  an  estoppel.  They  are  very  numerous 
and  conclusive.  I  cite  Ransom  v.  City  of  Pierre,  loi  Fed.  665,  41 
C.  C.  A.  585 ;  Frecm.  Judgm.  §§  328,  433 ;  Black,  Judgm.  §  960. 

For  the  foregoing  reasons,  I  have  overruled  the  objection  to  the 
filing  of  the  plea  in  abatement,  and  also  the  motion  to  strike  the  same 
out.  The  plea  in  abatement  now  coming  on  tor  trial  upon  the  replica- 
tion nul  tiel  recent  thereto,  I  have  examined  the  record  vouched  in  the 
plea,  and  now  offered  in  evidence  in  support  of  the  allegations  thereof, 
with  considerable  care.  The  gist  of  the  contention  is  that  the  identical 
matter  in  controversy  in  this  action  was  also  in  controversy  and  was 
decided  in  the  former  mandamus  proceeding,  tried  in  the  circuit  court 
of  the  United  States  for  the  district  of  West  Virginia,  the  record  of 
which  case  is  now  offered  in  evidence,  and  that  said  matter  in  con- 
troversy was  the  legality  and  reas<»iableness  of  the  basis,  system,  or 
method  of  ooal-car  distribution  for  interstate  traffic  in  what  is  known  as 
the  "Pocahontas  Coal  Field."  Objection  was  made  on  behalf  of  the 
relator  that  the  pleadings  and  judgment  in  the  r«:ord  do  not  show,  or 
even  tend  to  show,  that  this  basis  was  at  all  in  controversy  in  the 
former  proceeding;  that  the  oxdy  place  where  this  becomes  api»irent 
is  in  the  opinion  of  the  court  setting  forth  the  reasons  for  its  judgment ; 
and  that  this  opinion  is  neither  in  form  nor  effect  a  special  finding  of 
facts,  and  hence  forms  no  part  oi  the  record,  and  cannot  be  k»k^  to 
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to  determine  what  matters  were  actually  in  controversy  In  that  proceed- 
ing. This  conclusion  does  not  appear  to  be  supported  in  toto  by  the 
authorities  cited,  namely,  Parks  v.  Turner,  12  How.  39,  13  L.  Ed.  883; 
Stone  V.  U.  S.,  164  U.  S.  380,  17  Sup.  Ct.  71,  41  L.  Ed.  477 ;  Egan  v. 
Hart,  165  U.  S.  188,  17  Sup.  Ct.  300,  41  L-  Ed.  680.  It  is  true  that  it 
has  been  held  that  an  appellate  court  cannot,  upon  writ  of  error  or  ap- 
peal, refer  to  the  opinion  of  the  court  below  for  the  purpose  of  eking 
out,  controlling,  or  modifying  the  scope  of  the  findings  of  that  court. 
Stone  V.  U.  S.,  supra.  But  the  opinion  of  the  court  is  to  be  treated 
as  part  of  the  record,  and  may  be  examined  in  order  to  ascertain  the 
questions  presented.  Egan  v.  Hart,  supra.  To  the  same  effect  are 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  684.  688,  15  Sup. 
Ct.  733,  39  L.  Ed.  859;  Baker  v.  Cummings,  181  U.  S.  11^,  21  Sup. 
Ct.  578,  45  L.  Ed.  776,  and  the  recent  case  of  National  Foundry  & 
Pipe  Works  v.  Oconto  City  Water  Supply  Co.  (decided  January  6, 
igo2,  by  the  supreme  court  of  the  United  States,  and  reported  in  ad- 
vance sheets  of  the  opinions  of  the  United  States  supreme  court)  22 

Sup.  Ct.  Ill,  46  L.  Ed.  .    In  this  case  the  opinion  of  the  court  in 

writing  was  made  a  part  of  the  record  by  the  order  entered  on  June 
15,  1901,  and  the  order  specifically  says  that,  "in  conformity  to  the 
views  in  said  opinion  expressed,  doth  order  and  adjudge  that  the  per- 
emptory writ  of  mandamus  herein  be,  and  the  same  is,  denied,"  etc. 
If,  therefore,  the  opinion  of  the  court  is  ever  a  part  of  the  record,  it  is 
in  this  case.  Whatever  may  be  the  true  scc^  of  the  rule  when  applied 
to  appeals  and  writs  of  error  (and  I  think  the  wei^t  of  recent  authority 
is  in  favor  of  the  doctrine  that  the  opinion  of  the  court  may  be  looked 
to,  to  determine  the  questions  in  controversy),  a  somewlut  different 
question  is  presented  when  the  matter  at  issue  is  not  whether  the  court 
committed  any  error  in  its  findings,  but  whether  it  did  in  iact  decide  a 
certain  matter,  and  whether  that  matter  was  in  dispute.  In  such  a 
case  I  think  the  opinion  of  the  court  is  properly  a  part  of  the  record, 
and  might  be  looked  to  in  order  to  ascertain  what  was  decided.  But 
in  this  case  it  is  not  necessary  to  do  this.  The  evidence,  or  a  great 
part  thereof,  has  been  made  part  of  the  re«>rd  by  bills  of  exception, 
and  shows  that  the.  material  question  submitted  to  the  court  for 
decision  was  the  le^lity  and  reasonableness  of  the  "oven  basis" 
of  car  distribution.    See  bills  of  exception  Nos.  I  and  2,  record. 

It  also  appears,  upon  the  hearing,  and  after  the  evidence  was  sub- 
mitted, that  the  relator  presented  to  the  court  11  propositions  of  law, 
and  requested  rulings  thereon  in  his  favor;  that  the  court  overruled 
each  and  all  of  said  propositions  of  law,  and  refused  to  affirm  any  of 
them.  Several  of  these  propositions  of  law  embody  the  idea  that 
under  the  evidence  in  the  case  the  relator,  as  matter  of  law,  is  entitled 
to  have  awarded  a  writ  of  mandamus  as  prayed.  The  refusal  to  affirm 
these  propositions  is  made  the  basis  of  numerous  exceptions  in  the 
record.  The  tenth  proposition  refers  in  direct  terms  to  the  so^Iled 
coke-oven  basis  of  distribution,  and  the  eleventh  proposition  requested 
the  cotut  to  find,  as  matter  of  law,  that  it  was  the  duty  of  defendant  to 
distribute  its  available  cars  upon  a  basis  therein  set  forth.  These 
propositions,  all  of  which  were  rejected,  taken  in  connection  with  the 
evidence  detailed  and  set  forth  in  the  several  bills  of  exception,  show 
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that  the  substantial  matter  in  controversy  was  whether  the  so-called 
coke-oven  basis  of  distribution,  as  operated  by  the  respondent,  was  a 
legal  and  reasonable  one ;  and  I  think  that  the  court  held,  and  intended 
to  hold,  as  matter  oC  law,  that  it  was,  and,  by  denying  at  the  hearing 
all  the  propositions  of  law  asked  by  relator,  gave  evidence,  negatively 
it  may  be,  of  his  findings  of  law  upon  the  evidence.  I  may  say  further 
that  the  relator,  in  his  twentieth  exception  (page  130  of  record),  evi- 
dently adopts  the  view  that  the  court  ruled  and  decided  that  the  so- 
called  coke-oven  basis  of  car  distribution  did  not  work  an  unjust  dis- 
crimination against  relator.  Quite  a  number  of  authorities  were  cited 
by  counsel  for  the  respondents  to  the  proposition  that  the  breadth  of 
the  issue  determined  by  the  court  in  rendering  judgment  in  the  former 
proceeding  is  not  determined  by  the  pleadings,  but  that  the  evidence 
heard  on  the  trial  may  be  looked  to  for  the  purpose  of  determining 
whether  or  not  the  questions  in  the  two  suits  are  the  same.  Black, 
Judgm.  §  614;  Wood  v.  Jackson,  8  Wend.  9,  22  Am.  Dec.  603;  Smith 
v.  Town  of  Ontario  (C.  C.)  4  Fed.  386;  Nesbit  v.  Independent  Dist., 
144  U.  S.  610,  12  Sup.  Ct.  746,  36  L.  Ed.  562 ;  Wandling  v.  Straw, 
25  W.  Va.  692;  Sayre's  Adm'r  v.  Harpold,  33  W.  Va.  553,  il  S.  E. 
16;  Harshman  v.  Knox  Co.,  123  U.  S.  306,  7  Sup.  Ct.  1171,  30  h.  Ed. 
1152.  I  think  this  is  the  correct  doctrine,  and  affplying  it,  and  looking 
to  the  evidence  in  the  former  proceeding,  we  easily  ascertain  that  the 
whole  question  was  as  to  whether  the  system  of  car  distribution  adopt- 
ed by  the  railway  company  in  the  Pocohontas  coal  field  was  unjust 
and  discriminative  against  relator. 

A  point  was  made  by  the  relator  in  argument  to  the  effect  that  the 
^esent  suit  should  not  be  abated  even  though  I  held  that  the  record 
showed  that  the  former  suit  involved,  as  the  great  question,  the  so- 
called  coke-oven  basis  of  car  distribution,  because  the  present  proceed- 
ings, in  addition  to  charging  that  said  basis  is  unjust  and  discriminative 
against  relator,  also  charge  a  number  of  other  matters  violative  of 
the  interstate  commerce  act.  For  example,  on  page  9  of  the  printed 
alternative  writ  it  is  charged  that  the  railway  company  has  hirnished 
transportation  to  relator  so  irregularly  as  to  disorganize  the  force  at 
the  mine  and  subject  the  relator  to  disadvantage,  while  no  such  irregu- 
larities are  inflicted  on  other  shippers,  to  wit,  Castner,  Curran  & 
Bullitt.  I  confess  that  this  question  has  given  me  great  difHculty,  as  it 
seemed  possible  that,  although  one  of  the  questions  presented  by  the 
present  alternative  writ  had  been  decided  adversely  to  relator,  still, 
if  the  specific  violations  charged  by  him  in  it  were  not  all  referable  to 
the  system  or  basis  upheld  by  the  former  decision,  they  might  present 
a  case  for  relief.  I  have  made  diligent  search,  in  the  limited  time 
I  have  had  for  the  investigation  of  the  intricate  questions  presented, 
for  authority  directly  upon  this  proposition,  and  I  have  found  one  case 
which  seems  directly  in  point.  In  Buffum  v.  Tilton,  17  Pick.  511,  it  was 
held,  in  a  case  involving  the  pendency  of  a  former  suit  between  the  same 
parties,  that  "where  it  appears  b^  inspection  that  the  cause  of  action 
in  the  second  suit  is,  in  a  matenal  and  substantial  part,  the  same  as 
in  the  first,  although  other  causes  of  action  are  inserted  in  the  second, 
it  is,  within  the  meaning  of  the  rule  of  law,  an  action  instituted  for  the 
lame  cause  ol  action,  lukl  ia  a  good  cause  of  abatement."  Upon  re- 
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flection  h  has  seemed  to  me  that  this  decision  is  founded  in  wisdom^ 
and  I  therefore  adopt  and  follow  it. 

A  further  contention  is  made  by  the  relator  that  it  is  a  non  scquitor 
that  because  the  oren  basis  was  reasonable  in  January,  1901,  it  is 
reasonable  now;  but  I  think,  if  it  was  not  violative  of  law  then,  it 
cannot  be  now.  If  conditions  have  so  ctiang^ed  that  such  basis  is  no 
longer  reasonable  or  legal,  such  change  should  be  averred,  as  otherwise 
the  principle  of  res  adjudlcata  between  the  partiM  is  as  applicable  in 
the  case  of  car  distribution  as  in  the  case  of  any  custom  or  usage  of 
trade,  or,  as  I  believe,  in  any  other  case, — even  one  involvii^  the  con- 
struction or  validity  of  a  positive  law. 

For  the  reasons  given,  I  find  for  the  respondents  upon  the  issue 
joined  upon  the  plea  in  abatement ;  and,  so  finding,  it  is  unnecessai; 
for  me  to  consider  the  other  matters  presented. 


LOGANSPORT  RY.  CO,  v.  CITY  OP  LOGANSPORT  et  A 
(Olrcalt  Ooort,  D.  Indiana.   Uanh  8,  tMSJ 
No.  10,081. 

1.  Bqpxrr  Jubibdictiok— Comtjuots  bstwcbk  Stbbbt  Railroad  Computt  an 

CllT. 

Before  a  street  railroad  company  can  complain,  In  a  court  of  equl^. 
of  the  Tlolatlon  by  a  city  of  Its  contract  rlgbts.  It  mnat  show  that  It  haa 
a  contract  which  Is  free  from  frand  and  enforceable  at  law,  and  one 
which  la  fair  and  reasonable  tn  all  Its  parts,  and  within  the  power 
of  the  city  lawfnlly  to  enter  into.  If  It  ta  unfair,  unreasonable,  or 
against  good  conscience,  a  court  of  equity  Is  jnstlQed  in  refusing  to 
enforce  It.  and  In  leaving  the  complainant  to  Its  remedy  at  law.  . 

I,  BTKBBT  nAn,BOAD9~ADTHORITT  TO  USK  STRBKTB— LaW  OP  ImiAKA. 

Under  the  law  of  Indiana,  by  which  the  fee  of  streets  In  cities  Is  ta 
the  abutting  lot  owners,  and  exclusive  authority,  lurladlctlon,  and  power 
over  the  streets  of  a  city  are  rested  by  statute  In  the  common  council, 
such  authority  Is  bcid  In  trust  for  the  bendlt  not  alone  of  the  city,  but 
for  that  of  all  tbo  poople  of  the  state,  and  extends  only  to  tbe  r^nla- 
tlon  of  the  use  of  streets  for  wdlnary  public  puiposes.  The  authority 
to  lay  tracks  and  operate  a  street  railroad  thereon  can  only  be  con- 
ferred by  statute.  In  express  words,  or  by  language  from  which  sndi 
power  must  be  necessarily  Implied. 
&  Sahb— I'owBRB  OP  Crrr  Councii* 

By  Act  Ind.  Sept  7,  ISOl  (2  Bums'  Rev.  St  38N.  t  IMBO  et  aeq.).  au- 
thority was  conferred  to  organise  street  railroad  companies,  and  to  con- 
struct and  operate  street  rnilroads,  but  It  Is  provided  that  **nothUv 
In  this  act  contained  shall  be  so  construed  as  to  take  away  from  tiM 
common  couuclls  or  Incorporated  cities  the  exclusive  powers  now  exer- 
cised over  the  Ptreotf  •  *  •  within  the  corporate  limits  of  such  cities: 
and  all  street  railroad  companies  •  •  •  shall  first  obtain  tbe  cottsent 
of  such  common  councils  to  the  locntlon.  survey  and  construction  of  any 
street  railroad  through  or  across  the  public  streets  of  any  city,  before 
tiie  construction  of  the  same  shall  be  commenced.**  By  Act  March  &, 
U&l  <2  Bams'  Rev.  St  ISM.  |  M7S).  horse  railroads  were  authorised 
to  OM  electrlcltr  for  motive  power;  bat  tb«  same  reservation  as  to  the 
pow«  of  city  councils  was  made,  and  It  was  provided  that  companloi 
desiring  to  change  to  electricity  should  first  obtain  the  consent  of  die 
'  Common  councils,  which  might  give  such  consent  "upon  sucb  terms 
and  conditions  aa  they  may  see  fit  to  ImpoMt"  MOit  that  ndtHer  «f 
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•neli  sets  contend  on  tiia  oonmm  oonncll  of  a  dtr.  etUitr  usprMity 
or  liy  neeewiKty  Impllcttlon,  (lie  poira  to  grant  to  a  atreat  zallroad  eom- 
pany  either  an  exdualve  or  a  perpetual  nae  of  its  streets  tm  railway 
purposes. 

4  BaMB— UlVTBA  YlRBR  OrAKT. 

The  common  council  of  a  city  In  Indiana,  vested  by  statute  witb 
excluslTe  authority.  Jurisdiction,  and  power  over  tlie  streets  of  the  city, 
cannot  alienate  such  power  by  a  grant  to  a  street  mllrond  compnuy 
In  perpetuity  of  the  right  to  build  and  op««te  rallroada  through  such 
streets  as  it  may  from  time  to  time  elect  to  use  and  occupy. 

5.  Bamb— CoNTnACT  Created  bt  Ordinanck. 

Such  a  grant,  even  If  authorized  and  valid,  amounts  merely  to  an 
offer,  which  creates  no  contract  as  to  a  particular  street  until  accepted 
and  acted  upon;  and  until  sucb  time  tbe  offer  may  be  withdrawn  by  a 
repealing  ordinance. 

8.  BAME—NscEssrcT  or  Consbitt  or  Citt  Couxcxl  to  Usb  ov  Btrbbt— Ixdiaba 

Statutk. 

Under  the  statute  of  Indiana  (2  Bums'  Rev.  St.  18&4,  1  B464)  which 
requires  aU  street  railroad  companies  to  first  obtain  the  consent  of  the 
common  council  "to  the  locati<»i.  anrvey,  and  (Mmstmctlon  of  any  street 
railroad  through  or  across  tbe  public  streets  of  any  dty,"  an  ordinance 
giving  general  consent  to  a  company  to  occupy  and  use  any  or  all  of 
the  streets  of  the  city  for  railway  purposes,  at  its  election,  does  not 
obviate  the  necessity  of  a  specific  consent  to  the  location,  survey,  and 
construction  of  a  road  upon  any  particular  street  sdected;  and  the  com- 
pany acquires  no  vested  right  to  tbe  use  of  such  street  until  sucb  con- 
sent has  beoi  given. 

In  Equity.   On  demurrer  to  bill. 

Winter  &  Winter,  Nelson  &  Meyers,  and  Charles  A.  Dryer,  for 

complainant. 

John  G.  Williams,  McConneU,  Jenkins  &  Jenkins,  and  Frank  M. 

Kistler,  for  defendants 

BAKER,  District  Judge.  The  question  for  decision  is  raised  by  a 
demurrer  to  the  bill  complaint.  The  bill  is  brought  by  the  Logans- 
port  Railway  Company  against  the  city  of  Logansport,  and  the  mayor 
and  members  of  its  common  council,  to  enjoin  them  from  enforcing  an 
ordinance  adopted  on  October  30,  1901,  on  the  ground  that  it  is  void 
because  it  impairs  the  contract  rights  of  the  complainant.  The  bill  is 
in  the  nature  of  a  bill  for  the  specific  enforcement  of  the  complainant's 
contract  rights  against  alleged  infringement  by  the  enforcement  of  the 
later  ordinance.  Before  the  complainant  can,  in  a  court  of  equity, 
complain  of  the  violation  by  the  city  of  its  contract  rights,  it  must 
show  that  it  has  a  contract,  and  that  such  contract  is  free  from  fraud 
and  enforceable  at  law,  and  one  that  is  fair  and  reasonable  in  all  its 
parts,  and  within  the  power  of  tbe  city  lawfully  to  enter  into.  If  the 
contract  is  unfair,  unreasonable,  or  against  good  conscience,  a  court 
of  equity  would  be  justified  in  refusing  to  enforce  it,  and  would  leave 
the  party  to  its  remedy  at  law.  The  court,  too,  must  enforce  the  con- 
tract, if  it  enforces  it  at  all,  just  as  it  is  written ;  and  it  has  no  power, 
by  changing  or  varying  material  terms,  to  make,  in  effect,  a  new  con- 
tract for  the  parties. 


By  an  act  of  the  legislature  of  this  state  in  force  on  September  7, 
1861  (2  Bums*  Rev.  St.  1894.  §§  54SO-5454»  54^3*  S^)*  »ttthority 
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was  conferred  on  any  number  of  persons,  not  less  than  five,  to  incorpo- 
rate as  a  street  railway  company  in  perpetuity ;  prescribing  its  powers, 
and  providing  generally  for  the  construction  of  the  street  railway- 
By  section  5464  it  was  enacted  that: 

"Nothing  Id  tbls  act  contained  shall  be  so  construed  as  to  take  avav 
from  the  common  councils  of  Incorporated  cities  tlie  exclusive  powers  now 
exercised  over  the  streets,  highways,  alleys  and  bridges  within  the  cor- 
porate limits  of  such  cities;  and  all  street  railroad  companies  which  may 
be  organized  under  the  proTlsioos  of  this  act  shall  first  obtain  tbe  cooiffiDt 
of  such  common  coancUs  to  the  location,  surrey  and  construction  of  any 
street  railroad  through  or  acroBB  the  public  streets  of  any  cltj.  beton  tbe 
construction  of  the  same  shall  be  commenced." 

By  the  first  section  of  an  ordinance  adopted  on  December  6,  1882, 
the  consent,  permission,  and  authority  of  the  city  of  Logansport  were 
given,  granted,  and  duly  vested  in  the  Logansport  Railway  Company, 
to  lay  and  construct  a  single  or  double  track  for  a  street  railway,  with 
all  necessary  and  convenient  tracks,  turn-outs,  etc.,  in  and  along  the 
course  of  the  streets  and  bridges  of  the  city  of  Logfansport  hereinafter 
mentioned,  and  the  same  to  occupy,  maintain,  and  use,  and  to  operate 
thereon  street  railway  cars,  etc.,  in  perpetuity,  and  in  the  manner  and 
upon  the  conditions  set  forth  in  the  ordinance.  By  the  second  sec- 
tion of  the  ordinance  it  was  provided  that  said  railway  company,  its 
successors  and  assigns,  were  exclusively  authorized  to  construct,  own, 
and  keep,  maintain  and  operate,  street  railways  therein  provided  for, 
as  follows :  Commencing  at  the  center  of  Fourth  street,  on  the  north 
line  of  Canal  street,  thence  southerly  through  Fourth  street  to  Market 
street,  thence  easterly  through  Market  street  to  Second  street,  thence 
northerly  through  Second  street  to  Broadway,  thence  easterly  through 
Broadway  to  the  easterly  limits  of  the  city;  also  through  such  other 
streets  and  over  such  bridges  in  said  city  as  the  said  company,  its  suc- 
cessors and  assigns,  might  from  time  to  time  elect  to  use  and  occupy : 
provided,  that  the  common  council  reserves  the  right  to  ordain  and 
direct  said  company  to  build  and  operate  a  line  of  railway  through 
other  streets,  and  if  the  company,  its  successors  or  assigns,  fail  or  re- 
fuse to  construct  and  operate  such  line  on  such  streets  within  one  year, 
then  and  in  that  event  the  common  council  may  grant  the  privilege 
to  any  other  company.  The  power  to  be  employed  in  moving  the  cars 
was  restricted  to  animal  power.  By  an  act  of  the  legislature  in  force 
on  March  3, 1891  (2  Bums'  Rev.  St.  1894,  §  5473),  it  was  enacted  that* 

"Any  street  or  horse  railroad  heretofore  or  hereafter  wgaolzed  Id  this 
state  may,  with  the  consent  of  the  common  council  of  the  city  In  which 
the  railroad  or  any  part  thereof  II  located  and  operated,  and  with  the  con- 
sent of  the  board  of  commissioners  of  tlie  county  where  such  railroad  or 
any  part  thereof  la  operated  beyond  the  limits  of  such  city,  use  electrfdty 
for  motive  power:  provided,  that  nothing  In  this  act  contained  shall  be  so 
construed  as  to  take  away  from  the  common  councils  of  Incorporated  cities 
the  exclusive  powers  now  exercised  over  the  streets,  highways,  alleys  and 
bridges  within  the  corporate  limits  of  such  cities,  and  all  such  street  rail- 
road companies  shall  first  obtain  the  consent  of  such  comoum  councils  for 
the  opoatlon  by  etecttlcltgr  of  tiidr  cars  along,  through  «■  acnm  the  pubUe 
streets  or  alleys  of  any  city  before  tbe  operation  by  dectrlclty  of  their  cars 
eball  be  commenced:  provided,  that  In  giving  aaeh  consent  sncb  common 
council  or  board  of  county  commlsslonen  may  do  so  uvon  such  tenu  and 
conditions  as  tbey  niay  see  fit  to  Imposc^^ 
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After  tlie  enactment  of  this  statute,  on  July  3,  1891,  the  common 
council  of  the  city  of  Logansport  adopted  an  ordinance  by  the  first  sec- 
tion of  which  it  was  provided : 

•niat  consent.  pprniiKsioii  aiid  ftiitliurlty  be  and  ore  hereby  given,  grant- 
ed and  hereby  jested  In  said  l.of:ixiisport  Railway  Company,  Its  successors 
and  as8lgn»,  to  op«'rate  by  elechlolty  Its  cars,  carriages  and  Tehlcles  of  any 
kind  and  character  along,  throngh.  on,  over  and  across  the  streets,  and  al- 
leys, bridges  and  highways  In  the  said  city  of  Logansport  now  existing  or 
that  niay  be  hereafter  established  or  constructed  as  It  may  from  time  to 
time  elect,  In  perpetuity." 

There  was  the  same  reservation  to  the  city  as  is  contained  in  the 
ordinance  of  1882  in  respect  to  the  right  to  require  the  company  to 
construct  a  railway  and  operate  cars  on  other  streets  than  those  occu- 
pied by  it. 

The  statute  of  this  state  confers  exclusive  authority,  jurisdiction,  and 
power  over  all  streets,  highways,  alleys,  and  bridges  within  the  corpo- 
rate, limits  of  cities  in  this  state  on  the  common  council.  In  Etchels 
V.  Street  Ry.  Co.,  78  Ind.  261,  41  Am.  Rep.  561,  it  was  held  that  the 
authority  to  lay  the  tracks  and  operate  a  railway  on  the  streets  of  a 
city  can  only  be  conferred  by  statute  in  express  words,  or  by  language 
from  which  such  power  must  be  necessarily  implied.  Such  a  power,  it 
was  said,  is  an  extraordinary  one,  and  one  which  cannot  be  implied 
from  a  charter  of  a  municipal  corporation  which  confers  only  the  usual 
powers  ordinarily  bestowed  upon  such  corporations.  Hence  the  sole 
power  possessed  by  the  city  of  Logansport  to  grant  an  exclusive  and 
jierpetual  right  to  the  complainant  to  occupy  and  use  such  streets  of 
the  city  for  street  railway  purposes  as  it  might  from  time  to  time  elect 
depends  upon  the  acts  of  1861  and  1891  above  mentioned.  We  are 
not  concerned  with  the  question  whether  or  not  the  legislature  pos- 
sesses the  constitutional  power  to  grant  to  the  cities  of  this  state  the 
authority  to  confer  upon  street  railway  companies  the  exclusive  and 
perpetual  use  of  such  streets  of  the  city  as  they  may  from  time  to  time 
elect  to  use  and  occupy.  The  question  in  hand  is,  has  the  legislature 
conferred  upon  the  city  of  Logansport  any  such  power?  The  tee  of 
the  streets  in  cities  in  this  state  resides  in  the  abutting  lot  owners, 
and  the  city  possesses  only  an  easement  of  way  in  the  streets.  It  does 
not  hold  title  to  the  easement  as  a  private  property  right,  which  it  may 
alienate  at  pleasure,  as  it  might  alienate  property  belonging  to  the  city 
by  a  title  unimpressed  with  a  trust.  The  city  holds  the  easement  in 
the  streets  in  trust  not  simply  for  the  city  alone,  but  for  the  benefit 
and  use  of  all  the  people  of  the  state.  In  interpreting  the  statutes, 
the  court  ought  never  to  lose  sight  of  the  fact  that  in  dealing  with  the 
use  of  the  streets  the  common  cotmcil  of  a  city  is  acting  as  a  trustee 
for  the  benefit  and  advanta^  of  the  public. 

It  is  manifest  from  a  readmg  of  the  above-mentioned  statutory  pro- 
visions that  the  legislature  has' not  conferred,  in  explicit  and  express 
words,  on  the  city  of  Logansport,  the  power  to  grant  to  a  street  rail- 
way company  either  an  exclusive  or  a  perpetual  use  of  its  streets  for 
railway  purposes.  The  act  of  1861  simply  provides  that  the  street  rail- 
way company  shall  first  obtain  the  consent  of  such  common  council  to 
Lhc  location,  survey,  and  construction  of  its  railroad,  before  the  con- 
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•truction  of  the  same  shall  be  comznencecL  No  words  of  perpetni^ 
are  expressly  employed.  The  same  is  true  of  the  act  of  1891.  Then 
being  no  express  words  of  perpetuity  in  the  legislative  grant,  is  such 
power  necessarily  to  be  implied  from  the  language  employed?  In 
Detroit  Citizens*  St.  R.  Co.  y.  Detroit  Ry.,  171  U.  S.  48,  18  Sup.  Ct 
732,  43  L.  Ed.  67,  the  question  for  decision  was  whether  the  legisla- 
ture of  Michigan  had  conferred  power  on  the  city  of  Detroit  to  grant 
to  a  street  railway  company  the  exclusive  use  of  its  streets.  The  stat- 
ute provided  that: 

"All  companies  or  eorpamtUan  formed  for  sneta  purposes  [tbe  railway 
purposes  mentioned  In  the  aet)  shall  have  exelnslTe  right  to  use  and  optr- 
Bte  any  railways  coustnicted,  owned  or  held  br  them:  provided  that  no 
oompany  or  corporation  shall  be  authorized  to  constmct  a  railway  under 
this  act  through  tbe  streets  of  any  town  or  city  without  the  consent  of  tfae 
municipal  authorities  of  such  town  or  city,  and  under  such  regulations  and 
upon  such  terms  and  conditions  as  said  authorities  may  from  time  to  time 
preserlba." 

The  court  says: 

**It  Is  clear  that  the  statute  did  not  upllcitly  and  directly  confer  the 
power  (HI  the  municipality  to  grant  an  ezdustve  prtvll^  to  occiqiv  its 
streets  tox  rsUway  purposes." 

And  so  it  must  be  held  here  that  similar  and  no  broader  language 
employed  in  the  acts  of  i86z  and  1891  above  mentioned  does  not  ex- 
plicitly and  directly  confer  the  power  on  the  common  coundl  of  the 
city  of  Logansport  to  grant  either  an  exclusive  or  a  perpetual  privilege 
to  occupy  its  streets  for  railway  purposes.   The  court  further  says: 

"There  were  many  reasons  which  urged  to  this;  reasons  which  flow 
from  the  nature  of  ttie  municipal  trust — even  from  tbe  nature  of  the  legis- 
latlv«  trust,— and  those  which,  without  the  clearest  Intention  explleltly  de- 
dared.  Insistently  forbid  that  tbe  future  should  be  committed  and  boond 
bf  the  conditions  of  tbe  present  time,  and  functions  delegated  for  publlr 
purposes  be  paralysed  in  their  exercise  by  the  ulstence  of  exdnslve  ^t- 
lieges." 

And  how  much  stronger  are  the  reasons  which  insistently  forbid 
that  the  future  should  be  committed  and  bound  in  perpetuity  by  the 
conditions  of  the  present  time,  and  that  functions  delegated  for  public 
purposes  should  be  forevei^  paralyzed  in  their  exercise?  That  such 
powers  must  be  given  in  language  explicit  and  express,  or  necessarily 
to  be  implied  from  other  powers,  is  now  firmly  established. 

The  power  to  grant  the  use  of  its  streets  in  perpetuity  not  having 
been  granted  to  the  city  of  Logansport  in  explicit  and  express  words, 
is  it  granted  by  a  necessary  implication?  The  supreme  court,  in  the 
above-cited  case,  further  says : 

"Mr.  Justice  Jackson,  In  Grand  Rapids  B.  L.  A  P.  Co.  t.  Grand  Rai^ds 
B.  £.  L.  &  F.  O.  Co.  (a  O.)  38  Fed.  659,  says  *  *  •  that  municipal  cor- 
parations  possess  and  can  exercise  only  suoh  powem  as  are  granted  in  er- 
presM  words  or  those  necesBarity  or  fairly  implied,  in  or  incident  to  tht 
potoers  soippeMiir  conferred,  or  those  essential  to  the  declared  ejects  mut 
purposes  of  the  corportUion,-^Mt  simpls  convenient,  but  indiepeiuabis.'^ 
The  Italics  are  his.  This  would  make  uiecessarlly  implied'  mean  mevltaUy 
Implied.  Tbe  court  of  appeala  of  the  Sixth  circuit,  by  Circuit  Judge  Larton. 
adopts  Lord  Hardwlcke's  explanation,  quoted  by  Lord  Bldon  in  Wnklasos 
T.  Adam,  1  Ves.  &  B.  422,  468,  that  'a  necessary  Impllcfttlon  means  nor 
natural  neoeaslty,  but  so  strung  a  probability  of  intenU«i  that  an  intentiuii 
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contrary  to  ttiat  which  is  Imputed  to  the  testator  cannot  be  snpiMMed.'  It 
this  be  more  than  expressing  by  circumlocution  an  Inevitable  necessity, 
we  need  not  atop  to  remark,  or,  If  it  mean  less,  to  sanction  It,  because  we 
think  that  the  statute  of  Michigan,  tested  by  It  does  not  confer  on  the 
common  council  of  Detroit  the  power  It  attempted  to  exercise  la  the  ordl* 
nance  of  1S62.  To  refer  the  right  to  occupy  Uie  i^trects  of  any  town  or 
city  to  the  consent  of  Its  local  gorcrnment  was  natural  enougb, — would  have 
beea  natorul  under  any  constitution  not  prohibiting  It— and  the  power  to 
prescribe  the  terms  and  regulations  of  the  occapatlou  derive  rery  little, 
it  any  breadth,  from  the  expression  of  It" 

But  assuming  that  the  power  "to  give  consent  upon  such  terms  and 
conditions  as  the  common  council  may  see  fit/*  found  in  the  act  of  1891, 
does  acquire  breadth  from  such  expression,  surely  there  is  sudicient 
range  for  its  exercise  without  extending  it  so  as  to  embrace  the  power 
to  grant  the  use  of  the  streets  in  perpetuity.  The  supreme  court,  fur- 
ther on,  says: 

"Easements  In  the  public  streets  for  a  limited  time  are  dlfToront.  and 
have  different  consequences,  from  those  given  in  perpetuity.  Those  reserved 
from  monopoly  are  different  and  have  different  consequences,  from  those 
Hxed  In  monopoly.  Consequently  those  given  In  perpetuity  and  In  monoiioly 
must  have  for  tUelr  authority  explicit  permiukm.  or.  if  Inferred  from  other 
powers.  It  is  not  enough  that  the  authority  Is  convenient  to  them,  but  it 
must  be  Indispensable  to  them." 

Can  it  be  successfully  contended  that  the  perpetual  use  of  the  streets 
of  a  city  is  indispensable  to  their  use  for  railway  purposes  ? 

But  there  are  other  reasons  why  the  bill  cannot  be  maintained.  The 
ordinances  of  18S2  and  1891  grant  the  exclusive  right  to  use  in  per- 
petuity certain  streets,  designated  by  name»  and  also  the  right  to  use 
and  occupy  such  other  streets  and  bridges  in  the  city  as  the  street 
railway  company,  its  successors  and  assigns,  may  from  time  to  time 
elect  to  use  and  occupy.  The  repealing  ordinance  expressly  excepts 
from  its  operation  all  the  streets  and  parts  of  streets  occupied  and  in 
use  by  the  complainant  at  the  time  of  its  adoption.  Its  effect  is  simply 
to  repeal  so  much  of  the  ordinance  of  1882  as  purported  to  grant  to 
the  complainant  the  right  to  use  and  occupy  such  other  streets  of  the 
city  as  it  might  from  time  to  time  elect  to  use  and  occupy,  and  also 
to  repeal  so  much  of  the  ordinance  of  1891  as  purported  to  grant  to  the 
complainant  the  right  to  use  and  occupy,  at  its  election,  all  the  streets 
of  the  city  then  existing  or  thereafter  to  be  established,  in  perpetuity. 
The  right  granted,  except  as  to  the  designated  streets,  was  a  mere 
offer,  which  could  only  become  a  contractual  obligation  by  the  election 
of  the  complainant  to  use  and  occupy  the  streets  for  railway  purposes. 
Such  election  must  be  made  in  good  faith,  and  evidenced  by  some  open 
and  notorious  act  brought  to  the  notice  of  the  common  council.  Until 
the  oflfer  was  accepted  by  such  an  election,  it  could  be  withdrawn. 

But  the  grant  is  open  to  a  more  serious  bbjection.  It  was  ultra 
vires  of  the  common  council  to  surrender  its  control  of  the  streets  -of 
the  dty  in  perpetuity  to  the  complainant.  The  municipal  authorities 
had  no  power  to  grant  forever  to  the  complainant  the  right,  at  its 
own  uncontrolled  election,  to  use  and  occupy  such  or  all  of  the  streets 
of  the  city  as  it  might  from  time  to  time  elect.  The  right  to  determine 
for  itself  frc»n  time  to  time  what  streets  could  be  used  and  occupied  for 
street  railway  puiposes  c<msistently  uritb  the  public  safety  and  welfare 
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is  a  power  incapable  of  absolute  alienation  by  the  common  coundl. 
By  these  ordinances  the  common  council  has  undertaken  to  surrender 
this  power,  and  to  remit  it  to  the  uncontrolled  election  of  the  complain- 
ant. The  only  power  reserved  is  the  power,  if  the  common  council 
wishes  the  railway  to  be  extended  along  a  particular  street,  to  notify 
the  complainant  of  such  desire ;  and,  if  it  fails  within  one  year  to  con- 
struct and  operate  its  road  on  such  street,  then  the  use  of  such  street 
may  be  granted  to  another  railway  company.  But  no  right  or  power 
is  reserved  to  prevent  the  railway  company,  at  its  election,  from  using 
with  a  double  or  single  track  any  and  all  the  streets  of  the  city,  how- 
ever injurious  it  may  be  to  the  public  convenience,  safety,  or  welfare. 
The  public  convenience,  safety,  and  welfare,  in  this  regard,  are  sur- 
rendered to  the  complainant.  By  these  ordinances,  if  valid,  to  the 
complainant's  election  is  relegated  the  question  whether  or  not  a  street 
can,  with  due  regard  to  the  comfort  and  safety  of  the  people,  be  occu- 
pied by  a  single  or  a  double  track  railway.  Sudi  a  surrender  of  cor- 
porate power  in  perpetuiw  to  a  street  railway  company  cannot  and 
ought  not  to  be  upheld.  It  cannot  be  supported  as  a  reasonable  exer- 
cise of  the  power  of  a  trustee  over  a  trust  estate  committed  to  its 
charge,  to  be  administered  in  the  interest  of  the  public,  and  not  for  the 
private  advantage  and  gain  of  railway  or  other  corporations. 

But  if  the  granting  ordinances  are  not  Invalid  and  unenforceable  so 
far  as  the  repealing  ordinance  affects  them,  still  the  bill  cannot  be 
maintained  for  another  reason.  It  was  ruled  in  the  opinions  of  Judge 
Woods  and  myself,  both  concurring  in  this  particular,  in  Citizens' 
St.  R.  Co.  V.  City  R.  Co.  (C.  C.)  64  Fed.  647,  that,  under  ordinances 
similar  to  those  granted  to  the  complainant,  the  Citizens'  Street  Rail- 
road Company  acquired  no  vested  right  to  commence  the  construction 
of  a  particular  line  of  street  railway  on  an  unoccupied  street  without 
first  obtaining  the  consent  of  the  common  council  to  "the  location, 
survey,  and  construction"  of  such  proposed  line.  No  such  consent  is 
alleged  to  have  been  obtained  before  the  complainant  began  to  con- 
struct its  railway  on  George  street.  High  street,  Erie  avenue,  and 
Seventeenth  street.  It  is  simply  averred  that  the  complainant  gave 
notice  of  its  intention  to  construct  such  street  raihvay,  and  then,  with- 
out asking  or  waiting  for  the  consent  of  the  common  council,  it  b^;an 
to  tear  up  these  streets  and  to  lay  down  its  tracks.  By  the  ordinances 
of  1864  and  1865  the  city  of  Indianapolis  granted  to  the  Citizens'  Street 
Railroad  Company  the  right  to  enter  upon,  use,  and  occupy  for  the 
term  of  30  years  all  the  streets  of  the  city  then  existing  and  thereafter 
to  be  established,  for  street  railway  uses  and  purposes.  Under  this 
grant  the  company  had  constructed  and  had  in  operation  about  40 
miles  of  street  railway.  In  1889  the  common  council  and  board  of 
Aldermen  of  the  city  of  Indianapolis  adopted  an  ordinance  prohibiting 
the  railway  company  from  entering  upon  or  constructing  its  railway 
on  any  unoccupied  street  until  it  had  first  obtained  the  consent  of  the 
city  street  commissioner.  In  1893  the  city  granted  to  the  City  Rail- 
way Company  the  right  to  enter  upon  and  construct  a  street  railway 
system  on  and  along  29  specified  routes,  embracing  a  great  proportion 
of  the  most  important  streets  of  the  city,  and  including  many  of  the 
streets  on  which  the  Citizens'  Street  Railroad  Company  had  «HastnKt- 
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cd  its  railroad,  and  had  it  in  operation.  It  was  claimed  by  the  Citizens' 
Street  Railroad  Company  that  the  two  later  ordinances  infringed  the 
contract  rights  secured  to  it  by  the  earlier  ordinances  of  1864  and  Z865. 
In  discussing  this  question,  Judge  Woods  said : 

''I  am  of  the  opinion  tbat  the  comphUDant  Is  not  entitled  to  eaultable  relief 
In  respect  to  Its  allied  rights  In  the  streets  so  deslfn^ated  for  the  use  of 
ihe  defendant.  Prior  to  that  designation  the  complainant  had  no  lines  upon 
those  streets,  except  a  fragment  on  PenosylTanla  street,  which  bad  been 
practically.  If  not  legally,  abandoned.  By  its  own  charter,  as  I  constme  It— 
Indeed,  according  to  the  plain  letter.— It  had  no  right  to  commence  eonstnic- 
tion  on  a  particnlar  line  irithont  first  havtaig  obtained  the  consent  of  the 
common  conncll  to  the  'location,  survey,  and  construction'  proposed.  The 
necessity  for  this  consent  was  not  affected,  as  I  think,  by  anytbing  contained 
in  the  ordinance  of  January  18,  1S04,  or  In  the  supplemental  ordinance  of 
September  18, 1865.  Besides,  the  entry  of  the  complainant  upon  those  streets 
was  In  violation  of  the  ordinances  of  1889  and  1893;  and.  if  rights  were 
thereby  acquired,  the  complainant,  In  view  of  all  the  circumstances,  should 
rely  upon  the  courts  of  law  for  their  defense,  rather  than  look  to  equity  for 
their  establishment.  The  question  whether  the  last-named  ordinances  are 
valid  or  not  need  not  be  considered,  because,  by  Its  own  charter,  the  com- 
plainant bad  no  right  to  enter  upon  a  street  without  tbe  consent  of  the  city; 
and  the  city  was  free;  with  or  wltbont  reason,  to  give  or  withhold  Its  con- 
salt" 

This  was  said  by  the  learned  judge  notwithstanding  the  city  of 
Indianapolis  had  given  a  general  consent,  permission,  and  authority 
to  the  Citizens'  Street  Railroad  Company  to  enter  upon,  use,  and 
occupy  for  niilroad  puiposes,  all  of  the  streets  of  the  city.  In  the  same 
case  Judge  Baker  said: 

'Trior  to  the  dedgnation  of  the  additional  north  and  south  streets  for  the 
use  of  the  defraidant,  tbe  complainant  had  no  lines  upon  those  streets,  except 
a  fragment  upon  South  Pennsylvania  street,  which  had  been  ivactlcally.  if 
act  legally,  abandoned.  I  do  not  think  the  complainant,  under  the  ordinance 
of  1864  or  1865,  bad  any  vested  right  to  commence  ttie  ooostrnctlon  of  a  par- 
ticular line  without  first  obtaining  the  consent  of  the  common  council  to  the 
location,  survey,  and  construction  of  such  proposed  line.  Therefore  the 
complainant,  having  obtained  no  consoit  from  tile  ci^  to  occupy  the  streets 
in  question,  has  no  right  to  eomplaln'of  tbelr  oecnpatlon  by  tbe  defendant 
cfHupany." 

The  consent  conferred  upon  the  Logansport  Company  by  the  ordi- 
nances of  1882  and  1891,  so  far  as  the  ordinance  of  October  30,  1901, 
affects  them,  is  not  so  clear  and  explicit  in  giving  consent  and  granting 
authority  to  enter  upon  the  streets  of  the  city  of  Logansport  as  were 
the  ordinances  of  1864  and  1865  adopted  by  the  common  council  of 
the  city  of  Indianapolis.  Judges  Woods  and  Baker,  in  the  above-cited 
case,  held  that  the  general  consent  conferred  by  the  original  ordinances 
to  occupy  and  use  all  of  the  streets  of  the  city  for  railway  purposes 
did  not  satisfy  the  statute,  nor  take  away  from  the  common  council 
the  right,  before  the  railway  company  should  construct  a  street  railway 
upon  an  unoccupied  street,  to  require  it  to  obtain  the  a>nsent  of  the 
common  council  to  its  location,  survey,  and  construction. 

For  these  reasons  I  am  of  opinion  that  the  demurrer  to  the  bill 
should  be  sustained,  and  it  is  so  ordered. 
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BaNIRUPTOT— EXBHTTIOKB  UHDKB  LaW  OF  GKOROIA— OOOD  FaITH  OF  BABE- 

BUPT. 

Under  the  law  of  Greorgla,  whicb  requires  a  debtw  claiming  exemptions 
from  personal  property  to  "act  In  perfect  good  faith."  and  to  "make  a 
full  and  fair  disclosure"  of  all  his  propoty,  a  bankrupt  will  not  be  al- 
lowed exemptions  from  a  stock  of  sooda,  as  against  t^ie  creditors  who 
sold  him  such  goods,  where  he  falls.  <m  bis  examlnatloiit  to  make  any 
satisfactory  showing  as  to  the  general  conduct  of  his  business,  to  explalu 
drcumetauces  which  are  strongly  Indicative  of  fraud  or  concealment  of 
property,  or  to  answer  questions  In  relation  to  hta  business  which  any 
mau  of  ordinary  intelligence  should  be  able  to  ansmr. 

In  Bankruptcy.  On  review  of  referee's  decision  denying'  the  bank- 
rupt's claim  to  exemptions. 

The  following  is  the  report  of  the  referee,  Clifford  M.  Walker: 
B.  Boorstln,  a  merchant  of  Oorlngton,  Ga.,  was  on  Decembor  23,  1901. 
adjudicated  bankrupt  on  his  own  petition.  He  sdieduled  debts  aggregatli^ 

$8.151.(M}.  His  assets  he  schedules  as  a  stock  of  goods  worth  (2,000,  aud 
oi>en  accounts  worth  $500.  The  flrat  meeting  of  cr^itors  was  held  January 
a,  1892,  and  a  trustee  elected.  The  trustee  filed  bis  report,  setting  aside  home- 
stead exemption  Id  certain  articles  of  mnchandlse  composing  a  part  of  his 
Hiild  stock,  selected  by  the  bankrupt,  amounting  to'$l300.  Before  the  ex- 
piration of  twenty  days  after  the  filing  of  the  trustee's  report,  certain  cred- 
itors, whose  claims  had  been  filed  and  allowed,  filed  exceptions  to  said  report 
alleging  that  the  bankrupt  bad  not  acted  in  perfect  good  faith,  and  had  not 
made  a  full  and  fair  disclosure  of  all  bis  pwsonal  property,  Including  money, 
stocks,  and  bonds,  as  required  by  the  laws  of  Georgia  In  reference  to  exemp- 
tions. All  creditors  having  been  duly  notified  thereof,  the  Issue  so  made 
came  on  to  be  heard  before  the  referee  February  7,  1902.  A  full  stenographic 
report  of  the  evidence  then  taken,  together  with  evidence  taken  heretofore,— 
It  being  agreed  to  use  the  same  for  tbls  hearing, — ^Is  of  file  In  the  referee's 
ufilce.  Counsel  for  bankrupt  demurred  to  the  exceptions,  Insisting  that  the 
Bllegatlons  therein  made  were  too  general  and  vague,  and  not  specific 
Amendments  Were  proposed  and  allowed,  aud  the  demurrer  overruled.  "What 
purports  to  be  bankrupt's  ledger,  bis  Invoices  now  shown  on  the  ledger,  his 
bunk-deposit  aud  check-stub  books,  and  the  canceled  checks  were  presmted 
iu  evidence.  In  the  earnest  effort  to  arrive  at  the  troth  In  this  case,  all  this 
mass  of  evidence  has  been  gone  over  minutely,  and  In  the  Investigation  the 
referee  has  spared  no  time  or  labor.  Tliat  such  exertion  was  necessary  is 
largely  due  to  the  failure  of  bankrupt  to  keep  any  cash  book,  and  only  a 
semblance  of  a  record  of  bis  liabilities. 

While  bankrupt  shows  payment  of  large  sums  of  money  on  account  and 
for  expenses,  and  says  he  has  acted  In  good  faith,  without  concealing  any 
property  whatever,  there  Is  much  damaging  evidence  against  his  conteutioD. 
Among  the  very  few  entries  on  his  ledger  bearing  any  definite  InformatloD 
is  one  presenting  a  statement  of  his  condition  on  January  1,  1900,  sbowlog 
his  stock  to  be  worth  $4,500,  and  his  liabilities  to  be  $2,419,  or  a  net  worth, 
without  Including  bills  receivable,  of  $2,081.  Bankrupt  testifies  that  the  year 
1000  was  a  remarkably  flue  business  year,  and  bis  evidence  Is  corroborated 
ijy  tlie  fact  that  bis  cash  deposits  for  the  last  three  months  average  $1,^ 
IJiT  month.  Carefully  avoiding  the  dangers  of  estimating,  we  can  safely  con- 
clude from  this  evidence  that  on  January  1,  1901,  bankrupt's  net  worth  must 
linve  been  as  great  as  on  January  1.  1900,  or  $2,081.  His  schedules  show  that 
on  December  23,  1901,  less  than  12  months  thereafter,  bis  liabilities  exceed 
his  assets  $6.D51.0&.  When  bankrupt  filed  his  schedules  he  valued  hts  stodc 
at  $2,000.  Fifty  days  afterwards,  when  called  upon  by  the  creditors  to  ac- 
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count  for  hit  proptrtr,  be  swears  that  his  stock  te  worth  98,900.  WaMng 
this  strange  change  of  view,  giving  to  the  bankrnpt  tbe  benefit  of  any  pos- 
sible doubt  by  allowing  the  valnatlon  of  the  sto^  at  98,600,  Instead  of 
92,000,  as  scbednled.  there  still  remains  96,782^.  and  the  profits  on  sales 
during  the  year,  If  any.  to  be  accounted  for  In  expenses,  losses  In  accounts 
receivable,  and  depreciation  In  stock.  Ttie  baokrupt  hlmsdf  attributes  bis 
failure  to  expenses  alone,  and  the  referee  is  of  the  opinion  that  this  enormooa 
loss  ta  a  business  carried  on  to  a  small  town,  with  stora  rent  at  ^.10  pw 
inondi.  and  house  rent  at  90  per  month,  even  with  a  family  of  alz  chil- 
dren, has  not  been  satisfactorily  explained.  The  only  reasonalda  ctmdu- 
filon  to  be  arrived  at  Is  tbat  tbe  bantn^t  has  concealed  from  his  creditors 
and  the  trustee  in  bankruptcy  a  considerable  portion  of  his  property,  and 
has  failed  to  make  a  full  and  fair  disclosure  thereof.  Significantly  throwing 
light  on  this  queRtlon  of  the  perfect  good  faith  of  the  bankrupt  are  many 
other  circumstances  of  more  or  less  Import.  One  M.  Levin,  of  the  same  na- 
tionality as  bankrupt,  boarding  with  bankrupt,  and  paying  nothing  for  It 
though  bankrupt  says  his  contnet  Included  board,  closely  associated  with 
bankrupt  before  and  after  the  adjudication,  present  In  several  private  con- 
saltations  between  bankrupt  and  bankrupt's  attorney,  was  bankruplfs  clerk. 
On  May  2S,  1001.  he  swore  before  tiie  tax  receiver  of  Newton  county  that 
$100  In  money,  $125  In  notes  and  accounts,  and  fftSO  In  merchandise  (furni- 
ture) comprised  "every  species  of  property  that  1  own  In  my  own  right  or 
have  control  of."  The  evidence  shows  tbat  his  furniture  business  was  sold 
out  In  the  summer,  and  In  August  Levin  entered  into  clerkship  wltb  bankrupt 
From  this  time  to  December  28,  1901.  he  deposited  In  bank  91,401.31  In  cash; 
and  bankrupt's  schedules  a  large  sum  of  money  due  to  Levin,  besides  his  claim 
for  services,  not  one  cent  of  which  had  Levin  collected.  Though  there  Is  evi- 
dence going  to  show  that  I«eTln  sold  furniture  on  the  Installment  plan,  and 
collected  Installments  which  (ell  doe  ftom  time  to  time.  It  staggers  one's 
belief  that  such  a  business  could  have  been  conducted  on  the  basis  of  a 
9.'n>u  stock.  On  December  3,  1901,  less  than  three  weeks  before  tbe  filing 
of  bankrupt's  petition,  but  several  months  after  the  sale  of  Levin's  stock 
of  furniture.  Levin  shipped  to  the  city  of  Atlanta  a  box  which  he  says  con- 
tained dry  (roods  consigned  to  his  brother.  Tbe  explanations  of  Lerln,  as 
well  as  of  bis  brother,  are  suspicious,  to  say  the  least  Bankrupt  schedules . 
no  household  furniture,  and  asks  no  exemption  as  to  such  personalty,  though 
on  June  20.  1901,  he  swore  before  the  tax  receiver  of  Newton  connQr  that  he 
owned  snch  property,  and  gave  In  taxes  thereon.  Re  sctaednles  these  taxes 
as  a  debt  due  by  him.  though  now  he  swears  that  such  taxes  are  due  by 
his  wife;  and  such  duplicity  Is  contrary  to  every  principle  of  good  conscience, 
and  does  violence  to  tbe  tenor  of  tbe  act  of  the  Georgia  legislature,  already 
too  liberal  with  a  claimant  of  homestead  exemption,  which  requires  tiiat  such 
claimant  must  present  clean  hands  before  any  allowance  can  be  made  to 
him.  For  five  days  before  adjudication,  bankrupt  made  no  deposits  In  bank. 
Though  be  attempts  to  explain  tbat  his  receipts  were  applied  to  creditors* 
claims,  he  shows  no  Touchers  for  same,  and  makes  absolute  no  explanation 
of  the  whereabouts  of  proceeds  of  sales  for  several  hours  after  the  petition 
was  filed,  during  which  the  store  was  open.  Bankrupt  suspldonsly  carried 
several  trunks  to  Atlanta  within  three  mmiths  of  bis  adJudicatlML  He  re- 
ceived a  sum  of  money  from  M.  Levin  a  few  days  before  adjudication,  al< 
though  Levin  Is  scheduled  a  creditor  for  a  lai^e  amount  On  November  15. 
1901.  bankrupt  gave  a  check  to  J.  Turner  for  9300,  which  he  utterly  falls  to 
explain,  stating  that  he  does  not  know  how  It  Is.  He  "does  not  remember" 
sev^al  material  matters  tending  to  show  fraudnlent  acta.  There  are  other 
sosplcious  circumstances,  but  those  heEelnbefore  set  out  are  enough  for  the 
porposes  of  this  opinion. 

In  anticipation  of  a  possible  finding  that  bankrupt  had  not  scheduled  all 
hla  proporty.  counsel  for  bankrupt  earnestly  insisted  thnt  In  such  event  in- 
tentional fraud  must  be  shown.  The  Code  of  Georgia  requires  that  a  full 
and  fair  disclosure  of  all  property  must  be  made.  Tbe  supreme  court  of  this 
state  has  declared  (Torrance  v.  Boyd,  63  Ga.  23)  that  "any  failure,  until 
satlsfactQrily  explained  and  accounted  for,  and  tbe  consequences  repaired,  is 
to  be  deemed  Intmtional,  and  therefore  fraudulent"  In  a  long  line  of  deci- 
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bIqiu,  tile  United  States  coarts  bave  held  that,  when  propeclr  placed  on 
notice,  bankrupts  must  make  a  satisfnctory  account  of  their  assets,  from 
which  a  reasoQable  conciusion  can  be  arrived  at  that  the  bankrupt  has  acted 
In  perfect  good  faith.  The  auiffeme  court  of  Georgia  cltw  with  Its  approval 
In  re  Salker,  6  Blss,  268.  Fed.  Cas.  Na  12.253  (Ryan  r.  Klngsbery.  88  Ga. 
390,  14  S,  E.  605),  the  facts  In  which  present  an  analogous  case  to  the  case 
at  bar.  It  also  approves  the  opinion  of  Judpre  Druinmond.  expressed  In  thL^ 
language:  "The  f.-ourt  Is  not  bound  to  accept  his  [the  bankrupt's]  answer  that 
he  litis  told  all  that  be  knows  about  his  proper^.  If  It  clearly  appears  that 
there  Is  st^ll  property  unaccounted  for."  As  to  the  badges  of  fraud  partly 
set  out  In  this  opinion,  the  laws  of  Georgia  declare  (Code,  |  402&)  that  "frand 
may  not  be  presumed,  but  being  In  Itself  subtle,  slight  circomstances  may  be 
Bufllclent  to  carry  conviction  of  Its  existence.*' 

The  referee  has  raroly  seen  such  abUlly  as  has  been  shown  In  tbe  ^esoita- 
tlon  of  the  bankrupt's  contentions  by  his  counsel  In  this  case  Their  earnest 
efforts  and  evident  honesty  of  belief  In  the  honesty  of  their  client  have  dldted 
the  most  painstaking  Investigation  of  the  record  on  the  part  of  the  referee. 
But  It  Is  bis  opinion,  after  such  an  Investigation,  that  the  bankrupt  has  not 
acted  in  perfect  good  faith,  and  has  not  made  a  fall  and  fair  disclosure  of 
his  property.  An  order  will  therefore  be  entered  denying  the  application  for 
exemption,  and  It  la  considered  and  ordered  that  the  exceptions  to  the  r^ort 
of  Uie  trustee  setting  aside  the  exemption  be,  and  the  same  are  hereby, 
talned. 

Capers  Dickson,  Foster  &  Butler,  J.  M.  Pace,  and  L.  L.  Middle- 
brooks,  for  creditors. 
James  F.  Rogers  and  E.  F.  Edwards,  for  bankrupt. 

NEWMAN,  District  Judge.    The  above  is  the  report  of  the  referee 

on  the  right  of  the  bankrupt  to  have  the  exemption  allowed  by  the 
constitution  and  laws  of  Georgia  out  of  bis  stock  of  merchandise, 
which  has  passed  into  the  hands  of  his  trustee  in  bankruptcy.  The 
referee,  as  will  be  seen,  refuses  to  approve  the  exemption.  In  view 
of  the  fact  that  counsel  were  somewhat  restricted  in  their  oral  argu- 
ment before  the  court  on  these  exceptions,  I  have  examined  the  evi- 
dence in  the  case,  and  the  entire  record,  very  carefully,  and  have 
considered  the  case,  as  counsel  for  the  bankrupt  urges  it  shotild  be 
considered,  only  with  reference  to  the  admitted  condition  of  the  bank- 
rupt in  June,  1901,  and  the  situation  subsequent  thereto.  That  which 
operates  most  strongly  against  the  bankrupt,  to  my  mind,  is  not  so 
much  the  amount  of  goods  on  hand  in  June,  the  amount  afterwards 
purchased,  and  the  small  amount  on  hand  at  the  time  the  petition  in 
bankruptcy  was  filed,  and  the  failure  to  account  for  the  proceeds,  al- 
though this  is  not  at  all  satisfactory,  but  it  is  the  failure  of  the  bank- 
rupt to  make  any  satisfactory  showing  as  to  the  general  conduct 
of  his  business.  His  testimony  is  a  succession  of  failures  to  answer 
questions  which  any  business  man  of  ordinary  intelligence  could  an- 
swer with  reference  to  the  conduct  of  his  own  business.  He  utterly 
fails  to  make  a  full,  frank,  and  complete  disclosure  as  to  his  affairs, 
which  is  required  of  one  seeking  an  exemption  under  the  laws  of 
Georgia.    Section  2830  of  the  Code  of  Georgfia  provides  that: 

"It  shall  be  the  duty  of  each  and  every  person  who  claims  the  benefit  of 
the  exemption  allowed  In  this  article,  as  the  allowance  Is  a  liberal  one,  to 
act  In  perfect  good  fnlth;  and  as  It  Is  In  the  power  of  the  debtor,  claiming  tbc 
exemption  of  personal  property,  to  conceal  i>art  of.  his  property  or  money,  and 
to  claim  the  balance  as  exempt.  It  shaU  be  the  duty  of  such  debtw,  when  he 
takes  steps  in  the  court  of  ordinary  to  bave  said  exemption  of  powHial  prop- 
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erty  set  off  to  htm,  to  make  a  foil  and  fair  disclosure  of  all  the  personal 
property.  Inclndliig  money,  stocks  and  bonds,  of  which  he  may  be  possessed 
at  the  time,  and  all  snch  money  or  property  which  be  may  bold  In  excaas  of 
the  said  exemption  shall  be  subject,"  etc. 

Another  part  of  the  same  section  is  as  follows : 

"The  debtor  snilty  of  wllfnl  fraud  In  the  concealment  of  part  of  bla  prop- 
crtj  from  his  creditors,  of  which  he  Is  possessed  when  he  seeks  the  benefit 
of  the  exemption,  shall,  on  account  of  bis  fraud,  lose  the  benefit  of  snch 
exemption,  and  his  property  shall  be  subject  to  the  paTmmt  of  all  Juat  debts 
which  b«  owed  at  the  time  audi  fraud  was  cnnmltted.*' 

It  is  impossible  to  read  the  examination  of  this  bankrupt,  and  be- 
lieve that  he  has  acted  "in  perfect  good  faith,"  as  the  statute  requires, 
with  his  creditors. 

Questions  similar  to  that  presented  here  have  been  before  this  court. 
In  re  Waxelbaum,  loi  Fed.  228;  In  re  Williamson  (in  the  North- 
western division  of  this  district)  114  Fed.  190,  and  In  re  Stephens  (in 
this  division)  114  Fed.  192.  In  the  Williamson  Case  referred  to,  this 
language  is  used: 

"In  Georgia  the  exemption  from  levy  and  sale  provided  by  statute  wlQ  not 
be  allowed  unless  the  pmon  claiming  the  same  comes  Into  court  with  clean 
bands;  and  certainly,  In  order  to  Jnstify  the  allowance  of  an  exemption  out 
of  a  stock  of  goods,  as  against  the  creditors  who  sold  the  goods  with  which 
the  business  has  been  conducted,  a  case  should  be  shown  of  fair  dealing  on 
the  part  of  the  debtor." 

I  think  the  conclusions  reached  by  the  referee  are  fully  justified  by 
the  record  in  this  case.  As  I  was  impressed  with  the  argument  of 
counsel  for  the  bankrupt  that  he  had  not  had  opportunity  to  present 
the  bankrupt's  condition  prior  to  June,  1901,  I  have,  as  stated,  con- 
fined my  examination  of  the  case  to  the  condition  of  the  bankrupt 
at  that  time,  and  to  facts  which  are  developed  subsequent  thereto, 
and  really  mainly  as  to  occurrences  at  the  time  and  just  before  th'e 
failure  of  the  bankrupt,  which  seem  to  me  amply  sufHcient  to  justify 
the  refusal  of  the  exemption  claimed. 

It  is  well  imderstood  that  the  court  will  not  interfere  with  a  finding 
of  the  referee  on  the  facts  of  a  case  unless  it  is  manifestly  erroneous, 
and  certainly  this  cannot  be  said  of  the  referee's  report  in  this  matter. 
The  action  of  the  referee  denying  the  exemption  is  approved. 


OABTBB8VILLE  LIGHT  ft  POWER  00.  T.  MAYOR,  BTG..  Or  OITZ  OF 
GARTEB8VILLE,  OA.,  et  aL 

(aicnlt  CouH.  N.  D.  Georgia,  N.  W.  V.   Uareh  18.  1901) 

NaS. 

PBKLnfI!TART  iRJDNCTlON—GnOUNDS— QUKBTIOKS  COKStDBRBD  OR  AfTLIOATIOR 


Where  It  appears  on  an  appllcntton  for  a  preliminary  Injunction  that . 
doubtful  questions,  both  of  fact  and  law,  are  involTed  In  the  case,  the 
court  will  not  enter  upon  the  merits,  but  will  grant  the  injunction.  11 
necessary  to  preserve  the  status  of  the  parties  until  the  final  bearing. 

In  Equity.   On  motion  for  preliminary  injunctioib 

Gray,  Brown  Sc  Randolph,  for  complainant. 
John  H.  Wilkie  and  J.  M.  Neel,  for  defendants. 
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NEWMAN,  District  Judge.  A  brief  statement  of  the  facts  in  this 
case  will  be  sufficient  for  the  purposes  of  the' decision  now  made. 
On  August  6,  iS88,  the  dty  of  Cartersville,  Ga.,  entered  into  a  con- 
tract with  the  Orient  illuminating  Company  by  which  the  dty  granted 
to  the  illuminating  company  the  exclusive  privilege  of  furnishing 
gas  and  lighting  the  dty  at  a  fixed  price  for  the  period  of  ao  years. 
The  contract  also  provided  that  upon  the  request  of  the  dty,  and  under 
cenain  circumstances,  and  upon  certain  conditions,  the  Orient  Il- 
luminating Company  should  erect  and  operate  an  electric  lighting 
plant  in  the  city  of  Cartersville,  in  which  case  the  exdusive  privilege 
of  lighting  the  city 'Should  be  extended  for  20  years  from  the  date  of 
sudi  request.  .  Subsequently  the  rights  and  privileges  of  the  Oricni 
Illuminating  Company  were,  with  the  consent  of  the  dtyt  transferred 
and  assigned  to  the  Cartersville  Improvement,  Gas  &  Water  Com- 
pany, which  latter  company  erected  and  put  in  operation  a  gas  plant 
in  the  city  of  Cartersville,  and  the  same  was  accepted  by  the  city. 
In  October,  1888,  the  gas  and  water  company  executed  a  mortgage 
upon  all  of  its  property,  rights,  easements,  and  franchises  to  the  Inter- 
national Trust  Company  of  Boston,  Mass.,  to  secure  an  issue  of 
$100,000  of  bonds.  This  mortgage  was  afterwards  foreclosed  in  this 
court,  and  alt  of  the  property  mentioned  therein  was  sold  under  order 
of  the  court,  and  bought  by  John  W.  Akin  and  assigns,  on  Januan 
5,  l895>  And  afterwards  transferred  by  said  Akin  and  assigns  to  the 
Cartersville  Light  &  Power  Company,  the  complainant  in  this  case. 
In  1894  the  International  Trust  Company  of  Boston  souR-ht  to  amend 
its  original  bill  for  foreclosure  of  the  mortgage  by  making  the  dty 
of  Cartersville  a  party  defendant  thereto,  and  asking  for  damages 
against  the  city  for  the  breach  of  the  contract  of  August  6,  1888,  on 
account  of  the  city's  repudiation  of  the  contract  and  refusal  to  comply 
with  its  provisions,  which  amendment  was  stricken  on  demurrer.  63 
Fed.  341.  In  1898  Norbert  Becker,  the  president  of  the  complainant 
company,  purchased  all  of  its  capital  stock,  since  which  time  the  com- 
pany has  continued  to  furnish  gas  and  to  light  the  town  of  Cartersville. 
On  May  15,  1901,  the  mayor  and  aldermen  of  the  city  of  Cartersville 
passed  a  resolution  providing  that  an  election  be  held  in  the  city  of 
Cartersville  to  pass  upon  the  question  of  issuing  bonds  for  the  purpose 
of  erecting  an  electric  lighting  plant  to  furnish  light  for  the  dty.  The 
election  was  duly  held  on  June  22,  1901,  and  the  result  declared  to  be 
in  favor  of  issuing  bonds  and  erecting  an  electric  lighting  plant  to  pro- 
vide light  for  the  city  of  Cartersville ;  whereupon  t|^  complainant  filed 
its  bill  to  enjoin  sucli  action  by  the  dty,  and  to  reqoirc  it  to  specifically 
perform  its  original  contract  of  August  6,  1888.  This  case  has  now 
been  heard  on  the  bill,  answer,  certain  records  and  documents,  and 
ex  parte  affidavits,  on  an  application  for  injunction  pendente  lite, . 

If  it  was  dear  that  the  plaintiff  would  not,  on  the  final  heariniz, 
be  entitled  to  an  injunction,  it  would  be  iM*oper  to  determine  this 
controversy  now  on  its  merits;  but  such  is  not  the  case.  There  are 
very  interesting  and  doubtful  questions  of  law  involved,  and  sharp 
conflict  in  the  evidence  as  to  some  very  material  facts. 

Since  the  oral  argument  of  the  case  counsel  on  both  sides  have  hir- 
nished  me  with  full  and  elaborate  briefs.   With  the  benefit  of  these 
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I  have,  as  soon  as  opportunity  offered,  gone  over  this  entire  record, 
and  my  judgment  is  that  it  is  a  case  which  should  not  be  disposed 
of  on  this  application  for  preliminary  injunction.  It  should  not  be  de- 
termined on  its  merits  until  the  evidence  can  be  taken  by  depositions 
on  examination  and  croiss-examination  of  witnesses.  The  proper 
course  for  the  court  in  a  case  like  thk  is  to  preserve  the  status  until 
a  final  hearing  can  be  had.  The  rule  is  stated  in  lo  Enc.  PL  &  Prac. 
p.  loio,  in  this  way: 

"It  Is  not  proper,  on  an  application  for  a  preliminary  Injonctlon.  to  decide, 
or. to  cooaldtf  wltb  a  view  to  a  final  dedBlon.  tbe  merits  of  the  controversy, 
especially  where  grave  questions  of  law  are  loToIved;  and  the  coort  sboald 
do  no  more  than  determine  that  the  bni.  assumlog  Its  allegations  to  be  true,* 
seta  fortb  facts  snfilclent  to  warrant  the  Issuance  of  an  Injonctlon," 

To  the  same  effect  is  the  case  of  New  Memphis  Gas  &  Light  Co. 
V.  City  of  Memphis  (C.  C.)  72  Fed.  952 ;  and  it  is  j^ao  ver^  strons^y 
stated  by  the  circuit  court  of  appeals  for  the  Eighth  circuit  in  of 
Newton  v,  Levis,  25  C.  C.  A.  161,  79  Fed.  715. 

An  injunction  may  be  issued  to  remain  of  force  pending  the  litiga- 
tion, unless  counsel  can  continue  the  agreement  which  has  heretofore 
existed  between  them  to  the  efTect  that  the  city  of  Cartersvillc  will 
take  no  further  steps  towanls  issuing  bonds  or  erecting  tU  own 
electric  light  plant  until  this  case  is  determined. 


Fbdbbal  Coorts— Jubibdictiom— Rbsidbnce  of  Partibs— Wait««  o»  Objrc-' 

TJON8. 

Act  March  S,  18S7  (24  Stat  553).  as  corrected  by  Act  Aug.  13,  1888 
(25  Stat  4S8).  providing  that  "no  clvU  salt  shall  be  brought"  before 
either  a  district  or  circuit  conrt  of  the  United  States  'Vigalnst  any  person 
by  any  orlgloal  process  or  proceeding  In  any  other  district  than  that 
whereof  he  Is  an  Inhabitant,  but  where  jurisdiction  Is  founded  only  on 
the  fact  that  tbe  action  Is  between  citizens  of  different  states  suit  shall 
be  brought  only  In  the  district  of  the  residence  of  either  tbe  plaintiff  or 
defendant."  confers  a  nxen  personal  i^mi^e  or  exemption  <»  tbe  de- 
foidant  wUth  be  waives  by  a  general  appearance  to  the  snlL 

John  O.  Petty,  for  plaintiffs. 

J.  S.  &  E.  G.  Ferguson,  for  defendant. 

ACHESON,  Circuit  Judge.  The  first  section  of  the  act  of  March 
3,  1887  (24  Stat.  552),  as  corrected  by  the  act  of  August  13,  1888 
(25  Stat.  433),  gives,  generally,  to  the  circuit  court  of  the  United 
States,  Jurisdiction  of  controversies  between  citizens  of  different  states 
where  the  matter  in  dispute  exceeds  the  sum  of  $2,000  exclusive  of 
interest  and  costs.  This  case  presents  such  a  controversy.  There- 
fore we  have  here  a  controversy  of  which  a  circuit  court  of  the  United 
States  has  jurisdiction.  Railroad  Co.  v.  McBride,  141  U.  S.  127, 
131,  II  Sup.  Ct.  982,  35  L.  Ed.  659.  Now,  upon  the  authority  of  a 
long  line  of  decisions,  it  must  be  held  that  the  provision  of  the  statute. 
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"no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
any  person  by  any  original  process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  but  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  the  action  is  between  citizens  <A 
different  states,  suit  shall  be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defendant,"  merely  confers  a  per- 
sonal privilege  or  exemption  whidi  a  defendant  may  waive.  Toland 
V.  Spraguc,  12  Pet.  300,  330.  33l»  9  L.  Ed.  1093 ;  parte  Schollen- 
berger,  96  U.  S.  369,  378,  24  L.  Ed.  853;  Railroad  Co.  v.  McBride, 
supra;  Railroad  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L. 
£d.  829.  And  it  must  also  be  accepted  as  a  settled  principle  ap- 
plicable to  the  act  of  1887-88,  that  the  objection  that  the  suit  is 
brought  in  the  wrong  district  is  waived  by  the  defendant  by  a  gen- 
eral appearance  to  the  suit.  Levy  v.  Fitzpatrick,  15  Pet,  167,  171, 
lo  L.  Ed.  699;  Foote  v.  Association  (C.  C.)  39  Fed.  23;  2 
PI.  &  Prac.  639;  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202,  206, 
13  Sup.  Ct.  44,  45,  36  L.  Ed.  942.  In  the  last-dted  case  the  supreme 
court  said:  It  may  be  assumed  that  the  exemption  from  being 
sued  in  any  other  district  might  be  waived  by  the  corporation  by  ap- 
pearing  generally,  or  b^  answering  to  the  merits  of  the  action,  without 
first  objecting  to  the  jurisdiction,"  Here,  at  the  institution  of  the 
suit,  the  plaintiffs  filed  their  statement  of  claim,  which  disclosed  as 
well  the  diverse  citizenship— that  they  were  citizens  of  the  state  of 
West  Virginia  and  the  defendant  a  corporation  of  the  state  of  New 
York — as  the  cause  of  action.  The  defendant,  with  full  knowledge 
of  the  facts,  entered  its  general  appearance;  and  it  was  not  until 
nearly  two  months  later,  and  three  days  after  the  expiration  of  the 
time  within  which  a  new  action  could  be  brought,  that  the  defendant, 
4>y  this  plea  to  the  jurisdiction,  raised  the  objection  that  the  suit  was 
brought  in  the  wrong  district. 

The  plea  to  the  jurisdiction  is  overruled,  with  leave  to  the  defend- 
ant to  plead  to  the  merits  within  20  days. 


UNITED  BTATIBS      LEUNO  SAM.   SAME  T.  LBB  TBB  at  sL   8AMB  t. 

LBUNO  FOO  et  aL 


1.  Dbportatior  op  Chinese— F1ND11VO8  or  CouiciBsio^iEit — Rbttew. 

A  finding  of  a  United  States  commlaaloner  that  a  Chlncm  pcnoo  Is 
not  lawfully  In  the  United  Statei  will  not  be  disturbed  anlen  dcari7 
against  the  frelgbt  of  evidence. 
t.  Bams— Who  EirrtTLEO  to  Remain  w  UmrsD  States. 

A  person  born  Id  the  United  States,  of  alien  Chinese  parents,  perma- 
nentl7  domiciled  hen,  Is  a  dtlsen  of  the  United  States,  and  cannot  be 
excluded  therefrom  or  denied  the  right  of  entry.i 
8.  Sams— Evrn KNOB— SoFFiCtKiTCY. 

The  father  of  a  deported  Ghlnamnn  testified  that  he  had  been  In  the 
United  States  SO  yearn;  was  married  In  San  Frandieo  and  bad  om 
child,  the  one  in  qaeation;  that  at  the  age  of  12  tbe  hof»  moUur  ie> 


1  See  Allena,  toL  2,  Cent  Dig.  |  88;  1898B  Dig.  y  5  [c];  aUzena.  1896  Dig. 

f  2  IdJ. 


(District  Court,  W.  D.  New  York.   March  18,  1002:) 
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turned  to  Ohlna.  the  boy  rematnliig  and  accompanying  his  father  to  New 
York,  wbere  he  lived  with  hts  fnther  three  years,  and  then  obtained 
employment  with  a  third  party,  working  for  him  five  years;  that  shortly 
thereafter  the  boy  returned  to  China  to  visit  his  mother,  staying  three 
years.  Be  testified  that  be  had  received  letters  from  the  son  while  In 
China,  bnt  oonld  not  produce  any  of  them.  The  son  testified  that  he  was 
bom  in  San  Francisco;  that  he  visited  bis  mother  In  China  In  1808,  re- 
maining tintU  1901,  when  he  returned,  landing  In  Vanconver,  and  paying 
the  head  tax,  and  comlug  Into  the  United  States  from  Canada.  No  other 
testimony  was  offered  in  his  behalf,  Hei4,  that  the  commissioner's  order 
dqwrtluff  the  son  would  not  be  disturbed. 

Charles  H.  Brown,  U.  S.  Dist.  Atty, 
RosweU  R.  Moss,  for  defendants. 

HAZEL*  District  Judge.  This  is  a  proceeding  for  review  of  five 
orders  of  deportation  of  Chinese  persons  made  by  United  States  Com- 
missioner Dyott  in  each  of  the  above-entitled  cases.  I  have  examined 
the  evidence  upon  which  the  orders  of  removal  are  based,  and  the  au- 
thorities of  analogous  cases,  to  which  I  am  referred  by  counsel.  It 
does  not  appear  from  the  record  that  the  commissioner  arbitrarily  exer- 
cised the  power  given  him  by  the  statute  in  cases  of  this  nature,  or 
that  he  was  lacking  in  conscientious  and  sound  judicial  discretion.  It 
was  entirely  for  the  commissioner  to  determine  the  credibility  of  the 
witnesses  smd  the  sufHciency  and  weight  of  their  testimony,  and  it  is 
uniformly  held  that  his  finding  will  not  be  disturbed  unless  clearly 
against  the  weight  of  evidence.  Quock  Ting  v.  U.  S.,  140  U.  S.  417, 
II  Sup.  Ct.  733,  35  L.  Ed.  501;  Elwood  v.  Telegraph  Co.,  45  N.  Y. 
549,  6  Am.  Rep.  140;  Kavanaugh  v.  Wilson,  70  N.  Y.  177;  Gee  Fook 
Sing  V.  U.  Sm  I  C.  C.  a.  an,  49  Fed.  147;  In  re  Tew  Wong  Loy 
(D.  C.)  91  Fed.  240;  U.  S.  V.  Chung  Fung  Son  (D.  C.)  63  Fed.  261 ; 
Lee  Sing  Far  v.  U.  S.,  35  C  C  A.  327.  94  Fed.  834;  In  re  Louie 
You  (D.  C.)  97  Fed.  580. 

It  is  undoubtedly  true  that  a  person  bom  in  this  country  <rf  Chinese 
parents,  who  are  permanently  domiciled  here,  though  aliens,  is  a  citi- 
zen of  the  United  States,  and  cannot  be  excluded  therefrom  or  denied 
the  right  of  entry.  U.  S.  v.  Wong  Kim  Ark,  169  U.  S.  649,  18  Sup. 
Ct.  456,  43  L.  Ed.  890.  But  the  question  here  is  whether  the  evidence 
offered  on  behalf  of  Leung  Sam  is  sufficiently  dear  and  satisfactory 
upon  that  point  to  justify  the  court  in  deciding  that  the  commissioner, 
who  had  the  witnesses  before  him  and  heard  their  testimony,  erred  in 
the  exercise  of  sound  judicial  discretion  in  entering  judgment  remand- 
ing him.  Leung  Fong  testifies  that  he  came  to  this  country  30  years 
ago,  was  married  in  San  Francisco,  and  had  one  child,  a  boy.  At  the 
age  of  12  his  mother  went  back  to  China,  the  boy  remaining  in  this 
country,  accompanied  his  father  to  New  York  City,  and  lived  with  him 
for  three  years,  and  then  obtained  employment  with  Leung  Hor,  by 
whom  he  was  employed  for  a  period  of  five  years.  Shortly  thereafter 
he  returned  to  China  to  visit  his  mother,  and  remained  for  three  years. 
On  cross-examination  he  testifies  that,  although  he  received  letters 
from  his  son  while  he  was  in  China,  he  has  none  that  he  is  able  to  pro- 
duce; that  his  son  never  took  out  any  papers  to  show  his  right  to  re- 
main here.  Leung  Sam  gave  testimony  in  his  own  behalf.  He  states 
that  he  was  bom  in  San  Francisco,  and  that  he  is  a  son  of  Leung 
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Fong ;  that  in  1898  he  returned  to  China  to  visit  his  mother ;  that  he 
remained  there  until  October,  1901,  when  he  returned  to  this  country, 
landing  at  Vancouver,  and  paid  the  head  tax;  that  he  came,  with  the 
other  defendants,  into  the  United  States  from  Canada.  That  is  sub- 
stantially all  the  evidence  offered  in  his  behalf.  No  presumption 
arises  from  the  presented  facts  that  Leung  Sam  was  born  in  the 
United  States.  His  right  to  remain  must  be  afhrmattvely  established 
to  the  satisfaction  of  the  commissioner  who  heard  the  case,  and  in 
whom  congress  lodged  the  power  and  duty  to  remand.  Undoubtedly 
the  commissioner  was  impressed  by  defendant's  failure  to  insure  his 
safe  re-entry  to  tlie  United  States  when,  as  he  claims,  he  departed 
therefrom  in  2898.  Assuming  his  contention  to  be  true,  he  would  be 
presumed  to  have  knowledge  of  the  drastic  inhibitions  of  the  exclusion 
act,  and  therefore  the  inference  is  warranted  that  he  would  have  exer- 
cised diligent  care  to  establish  his  right  to  entry.  Payment  by  him  of 
a  head  tax  at  Vancouver;  failure  to  show  by  disinterested  proof  that 
he  formerly  resided  in  this  country,  which  undoubtedly  would  have 
been  available  had  he  resided  in  New  York  for  20  years,  as  he  testi- 
fied; unfamiliarity  to  any  extent  with  the  English  language;  failure 
to  show  facts  from  which  it  could  be  fairly  assumed  that  he  had  an  ac- 
quaintance with  the  environments  of  New  York  or  San  Francisco,— 
were  pertinent  circumstances  which  justified  the  commissioner  in  con- 
cluding that  an  imposition  was  attempted,  the  consummation  of  which 
it  was  his  duty  to  prevent. 

The  case  at  bar  is  analogous  to  that  of  Gee  Fook  Sing  v.  U.  S., 
supra.  In  that  case  the  petitioner's  right  to  remain  in  the  United 
States  on  accoumt  of  his  birth  therein  was  quite  similar  to  that  urged 
here.    I  quote  from  the  opinion : 

"Aa  to  each  of  the  cases,  w«  coiialder  that  the  evidence  as  a  wbole  doec 
not  make  as  good  a  case  for  nppellnDt  as  ft  might  be  reasonablr  expected 
a  man  would  make  out  in  hia  native  city,  after  time  for  ample  preparatloo. 
nnd  the  case  Is  sucb  as  any  Impostor  could  easily  make.  We  hold  that  vhen. 
upon  a  candid  consideration  of  all  the  evidence  In  a  case,  there  appears  to 
be  room  for  difference  of  opInloD  as  to  the  material  facts  In  issue,  thia  coort 
ought  not  to  reverse  the  judgment  on  a  question  of  fact  alone." 

A  cursory  examination  of  the  evidence  olTered  in  behalf  o^  the  other 
defendants  to  establish  their  right  to  remain  in  this  country  reveals 
the  presence  of  sufilicient  improbability  so  that  the  commissioner 
was  justified  in  giving  it  no  weight. 

I  have  read  the  exhaustive  brief  of  defendant's  counsel,  but,  as  the 
other  questions  raised  have  been  fully  passed  on  and  decided  adversely 
by  undoubted  authority,  it  seems  to  me  tmnecessary  to  give  these  quea* 
tions  any  further  consideration. 

The  order  of  removal  in  each  case  is  aflBrmed. 
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JACOBSEK  et  aL  T.  DALLES.  P.  &  A.  NAT.  GO. 
<Clrcnlt  Court  of  Appeals,  Mntb  Circuit   April  7. 
No.  728. 

COLUSTOK— BTRAysB  AKD  SaIT.BOAT. 

Where  It  was  found,  on  evidence  which  supported  such  flndlng,  that  a 
sailboat,  when  being  overtaken  by  a  steamer,  was  on  a  course  nearl; 
parallel  to  that  of  the  steamer,  and  at  such  a  distance  as  to  involTe  no 
danger  of  collision  If  both  vessels  kept  their  courses,  the  steamer  was 
not  In  fault  for.  not  reducing  speed,  although,  by  the  navlgatlm  rules 
(20  and  23),  she  was  required  to  keep  out  of  the  way.  and,  "If  necessary, 
slacken  her  speed  or  stop  or  revow,"  since  by  rule  21  the  sailboat  was 
required  In  such  case  to  keep  her  course  and  speed;  and  the  latter  must 
be  held  solely  In  fault  for  a  collision  brought  about  by  ber  changing  her 
course  and  attempting  to  cross  the  steamer's  bows,  when,  on  seeing  such 
maneuver,  the  Bteamer  at  once  reTeraed,  and  did  all  that  waa  poaslble  to 
avert  the  colllslon.i  • 

Appeal  from  the  District  Court  ot  the  United  States  for  the  District 

of  Oregon. 

See  93  Fed.  975 ;  ro6  Fed.  428. 

T.  J.  Geisler  and  W.  W.  Cotton,  for  appellant*. 
Carry  &  Mays,  for  appellee. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAW- 
LEY.  District  Judge. 

MORROW,  Circuit  Judge.  It  appears  that  on  August  14,  1898, 
a  collision  occurred  between  the  river  steamer  Sarah  Dixon,  ope- 
rated by  the  respondent,  and  a  sailboat,  in  charge  of  the  libelant  Jacob- 
sen  on  the  uj^er  Columbia  river,  resulting  in  the  wreck  of  the  sail- 
boat, personal  injuries  and  loss  of  property  to  the  libelants  Jacobsen 
and  Forde,  and  the  death  of  Hansen,  whose  administratCH'  appears 
herein  as  a  libelant. 

The  steamer  was  going  up  the  river  to  the  Dalles,  Or.  The 
sailboat  was  beating  down  the  river  towards  White  Salmon,  Wash. 
The  day  was  bright  and  clear,  but  a  strong  wind  was  blowing  up  the 
river,  so  that  the  sailing  vessel  was  obliged  to  tack  to  and  fro  across 
the  river  to  keep  under  way  and  proceed  on  its  course. 

The  libelants  charge  that,  by  reason  of  the  courses  of  the  vessels 
lying  in  opposite  directions,  and  the  fact  that  it  was  necessary  for  the 
sailing  vessel  to  tack  and  cross  the  course  of  the  steam  vessel,  it  be- 
came the  duty  of  both  vessels  to  comply  with  the  rules  of  navigation 
for  such  cases  established  and  provided ;  that  under  these  rules  it  was 
the  duty  of  the  steamboat  to  proceed  cautiously  and  so  navigate  as 
to  keep  out  of  the  way  of  the  sailing  vessel,  by  directing  its  course 
astern  of  the  sailing  vessel,  by  timely  slackeivng  of  speed,  or  stopping; 
that  the  officers  of  the  steamboat  did  none  of  these  things,  and  that 
the  collision  was  therefore  wholly  occasioned  by  the  negligence  and 
improper  conduct  of  the  respondent,  its  agents  and  servants.  It  is 
alleged  that  the  libelant  Jacobsen  was  and  is  an  experienced  sailor, 

1  OoUlsIon  rnles,  see  notes  to  The  Niagara.  28  C.  CL  A.  532;  Tbe  Uonnt 
Hope,  29  C.  a  A.  8C8. 
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and  properl>  navigated  said  sailing  vessel,  and  that  the  libelant  Will 
E.  Forde  ana  one  Harper  L.  Hansen  were  with  him  in  said  sailing 
vessel. 

The  respondent  answers  these  charges  by  averring  that  on  said 
14th  day  of  August,  1898,  the  steamer  Dixon,  being  in  good  condi- 
tion, well  equipped  and  manned,  arrived  at  a  point  on  the  Columbia 
river  opposite  Eighteen  Mile  Island,  going  up  stream,  and  on  a  course 
slightly  east  of  north,  nearer  to  the  Washington  shore  than  to  the 
Oregon  shore ;  that  at  that  point  there  appeared  in  view  a  small  fish- 
ing boat  under  sail,  bearing  down  the  river  and  diagonally  crossing  on 
a  course  from  near  Mosier  Rock,  on  the  Oregon  side,  toward  Eighteen 
Mile  Island,  on  the  Washington  side,  and  on  such  a  course  as  would 
have  carried  her  far  behind  the  said  steamer ;  that  the  wind  was  blow- 
ing up  stream  at  an  average  rate  of  25  miles  an  hour,  and  when  said 
sailboat  had  -approached  within  some  500  feet  of  the  path  of  the 
steamer,  and  in  advance  of  her,  the  course  of  the  sailboat  was  changed 
by  tacking  to  starboard,  so  as  to  run  on  a  course  nearly  parallel  with 
the  course  of  the  steamer,  but  slightly  converging  toward  the  line 
the  said  steamer  was  pursuing ;  that  on  this  latter  course  the  sailboat 
was  traveling  in  the  same  general  direction  and  in  advance  of  the 
steamer,  and  in  such  a  position  the  steamer  would  have  overtaken  and 
passed  her  on  the  sailboat's  port  side,  at  an  ample  distance  to  have 
avoided  any  possible  chance  of  collision ;  that  when  the  steamer  had 
almost  overtaken  the  sailboat,  and  the  latter  was  some  100  feet  oflF 
the  starboard  bow  of  the  steamer,  the  course  of  the  sailboat  was  sud- 
denly and  without  warning,  and  without  any  reason  or  excuse,  turned 
to  port,  and  so  changed  as  to  direct  her  course  directly  across  the 
path  of  the  steamer  and  under  her  bows;  that  the  officers  and  crew 
of  the  steamer  perceived  that  a  collision  was  impending,  and  stgnale<l 
and  shouted  to  warn  the  sailboat  occupants  of  the  danger,  and  at  once 
stopped  and  reversed  the  engines  of  the  steamer,  and  began  to  back 
her,  and  turned  her  aside  to  avoid  the  accident ;  that  the  steamer  was 
under  full  contrc^,  but  was  a  large  and  heavy  vessel,  and  was  running 
with  the  wind  astern,  so  that,  in  spite  of  the  efforts  made  as  aforesaid, 
she  continued  to  go  forward  after  the  engines  were  reversed  and  the 
wheel  turning  backward,  and  struck  the  sailboat  about  xo  feet  from 
the  bow.    It  is  averred  that  the  said  Jacobsen,  in  charge  of  the  sail- 
boat, was  in  an  intoxicated  condition,  and  utterly  unfit  to  manage  the 
boat ;  that  he  could  have  avoided  any  accident  by  not  attemptii^  to 
cross  the  bows  of  the  steamer,  or  by  promptly  diverting  the  course  of 
his  boat  when  warned  and  signaled  that  a  collision  was  impendin*;. 
It  elsewhere  appears  that  the  steamer  was  some  140  feet  long,  and  the 
sailboat  about  26  feet  in  length. 

A  number  of  witnesses  were  called,  and  testified  in  the  presence  of 
the  court  as  to  the  change  of  course  of  the  sailboat,  the  action  of  the 
steamer  thereafter,  and  as  to  the  intoxicated  condition  of  the  libelant 
Jacobsen.  Jacobsen  and  Forde,  libelants  herein,  testified  tliat  the 
course  of  the  sailboat  was  not  changed  prior  to  the  collision,  and  tliat 
Jacobsen  had  not  been  drinking.  But  their  testimony  was  discredited 
by  the  court  below,  it  being  entirely  unsupported  by  the  testimony  (rf 
the  other  witnesses,  and,  in  fact,  impeached  by  some,  while  the  circnm- 


JA0OB8EM  T.  DALLES,  P.  A  A.  HAV.  00. 


707 


Stances  of  the  case  and  the  proofs  made  warranted  a  finding  in  favor 
of  the  respondent.  The  court  therefore  found  that  the  officers  and 
agents  of  the  steamer  were  without  fatitt,  and  that  the  said  collision 
was  wholly  caiued  by  the  negligence  and  want  of  care  of  the  libelant 
Jacobsen.  The  libel  was  accordingly  ordered  dismissed.  Upon  peti- 
tion for  rehearing,  the  cause  was  reargued  before  the  court,  and  recon- 
sidered by  the  court,  resulting  in  the  same  decree  as  before. 

The  libelants  a^ign  as  error  these  findings  of  the  court,  and  the 
failure  of  the  court  to  apply  the  rules  of  navigation  to  the  facts  of  the 
case,  under  which,  it  is  claimed  by  the  libelants,  it  was  clearly  the  duty 
of  the  steamer  to  keep  out  of  the  way  of  the  sailboat.  These  rules  are 
contained  in  the  act  of  June  7, 1897  (30  Stat.  96,  loi),  and  are  as  fol- 
lows: 

"Art  20.  When  a  steam  vessel  and  a  sailing  vessel  are  proceedlns  In  sucli 
direction  as  to  lUTolre  risk  of  collision,  the  steam  vessel  sball  keep  out  of 
the  war  ot  the  sailing  vessel. 

"Art  21.  Where,  by  any  of  these  rules,  one  of  the  two  vessels  Is  to  ke^ 
out  of  the  way,  the  other  shall  keep  her  course  and  speed. 

*'Art  22.  Bverr  Teasel  wUch  ta  directed  by  these  rulea  to  keep  out  <^  the 
way  of  anotiter  vesael  sbaU,  If  the  clrcumstaaces  of  the  case  admit,  avoid 
crossing  ahead  of  ibe  other. 

"Art.  23.  Every  steam  vessel  which  fa  directed  by  these  rulea  to  keep  out  ■ 
of  the  way  of  another  vessel  shall,  on.  approaching  her,  If  necessary,  slackeu 
bw  speed  or  stop  or  reverse. 

"Art.  24.  Xotwltlistandlng  anything  contnlned  In  these  rules,  every  vess^. 
overtaking  any  other,  shall  keep  ont  of  the  way  of  the  overtaken  vessel." 

There  is  some  question  whether  these  rules  were  intended  to  apply 
to  a  case  where  the  sailing  vessel  is  a  mere  rowboat  equipped  with  a 
sail :  but  it  will  not  be  necessary  to  discuss  that  question  in  this  case. 
It  will  be  assumed  that  these  rules  do  apply  to  the  navigation  of  such 
a  vessel.  What,  then,  do  these  rules  require?  They  require,  among 
other  things,  that,  when  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the  steam 
vessel  shall  keep  out  of  the  way  of  the  sailing  vessel.  This  is  a  very 
important  rule  in  the  law  of  navigation,  and  often  prevents  collisions 
between  steam  vessels  and  sailing  vessels ;  or,  where  collisions  do  oc- 
cur between  such  vessels,  determines  their  duty  and  liability.  But 
an  appeal  to  this  nUe  does  not  determine  any  question  of  negligence 
in  this  case  upon  the  facts  as  found  by  the  court.  The  court  found 
as  a  fact  that  the  sailboat  was  proceeding  on  a  course  with  respect  to 
the  steamer  which  did  not  at  first  involve  a  risk  of  collision,  but  that 
it  changed  its  course  and  sailed  directly  into  the  pathway  of  the 
steamer,  incurring  the  peril  of  an  immediate  and  unavoidable  collision. 
The  finding  of  the  court  in  this  respect  is  as  follows : 

"That  at  the  time  of  the  collision  mentioned  In  the  amended  libel  and 
answer,  the  respondent  was  the  charterer  and  was  operating  the  steanier 
Sarah  Dixon,  near  Eighteen  Mile  Island,  on  the  Colnmbla  river,  when  there 
appeared  In  view  a  small  fishing  boat  under  sail,  in  which  w^e  the  libelants 
Jacobsen  and  Will  E.  Forde  and  Harper  L.  Hansen,  now  deceased,  which 
said  sailboat  was  In  charge  of  the  said  Jacobsen,  and  was  bearing  down  the 
river,  and  on  a  course  from  near  Mcnler  Rock,  on  the  Oregon  side,  toward  the 
shore  opposite  Elf^teen  Mile  Island,  on  the  Washington  aide  of  the  river, 
and  on  such  course  as  would  have  carried  her  behind  the  aald  steamer,  the 
wind  at  the  time  blowing  np  stream;  and,  when  the  said  small  boat  bad  ap- 
proached within  some  distance  of  the  above  steamer,  she  changed  her  course 
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by  tacking  to  the  etarboant  so  as  to  nm  on  a  coarse  neariy  paiallel  wKh  tb« 

course  of  the  steamer,  bat  sllgbUy  conTerging  toward  tiae  line  the  steaoKT 
was  pursuing,  traTeHng  In  tbe  same  general  direction  In  advance  of  Uip 
stoamer,  and  thereupon  the  course  of  the  said  sailboat  was  again  bo  ehanccO 
when  the  steamer  bad  almost  overtaken  the  said  sailboat  aa  to  direct  her 
course  across  tbe  path  of  the  steamer  and  under  bw  bom;  the  day  be  Lug 
bright  and  clear  and  both  vessels  distinctly  visible." 

The  conduct  of  the  sailboat,  under  these  circumstances,  was  not 
justified  by  any  rule  of  navigation.  On  the  contrary,  it  violated  the 
rule  which  requires  that  where,  by  other  rules  of  navigation,  one  of 
two  vessels  is  to  keep  out  of  the  way,  the  other  shall  keep  her  course 
and  speed.  This  rule  has  been  construed  as  requiring  that  a  sailing 
vessel  in  the  near  presence  of  a  steamer  must  beat  out  its  tack  where 
there  are  no  exig^encies  of  navigation  to  prevent  it.  The  W.  C.  Red- 
field,  29  Fed.  Cas.  477;  The  Clara  Davidson  (D.  C.)  24  Fed.  763; 
The  Philadelphian,  10  C.  C.  A.  127,  6x  Fed.  862;  The  Illinois,  103 
U.  S.  298,  26  L.  Ed.  562;  Spencer,  Mar.  Coll.  §  91.  In  the  case  of 
The  Illinois,  supra,  the  supreme  court  said : 

'*Becaufie  a  steamer  must  keep  out  of  tbe  way  of  a  Bailing  vemel.  It  by  no 
means  follows  that  a  sailing  vessel  may  unnecessarily  throw  herself  across 
tbe  bow  of  an  approaching  steamer.  It  Is  as  much  the  duty  of  the  aalllog 
vessd  to  be  dlllxent  In  the  pertormaoce  of  bw  duty  aa  it  la  tbat  of  a  steams 
to  be  mindfnl  of  bers." 

Under  the  facts  as  found  by  the  court  in  the  present  case,  the  act 
of  the  sailboat  in  attempting  to  cross  the  bow     the  steamer  was  an 

act  of  culpable  negligence,  rendering  it  responsible  for  the  collision. 

With  respect  to  the  findings  of  fact,  it  is  sufficient  to  say  that  a 
reading  of  the  evidence  satisfies  us  that  not  only  is  the  evidence 
sufficient  to  support  the  findings  of  the  district  court,  but  the  presump- 
tions and  weight  of  evidence  are  in  favor  of  the  conclusions  reached 
in  the  decree  dismissing  the  libel. 

The  decree  of  the  district  court  is  therefore  afiirmed. 


t.  AppRAt.— RvTnrr— Hasht.bbs  Error. 

Where  a  railroad  company  by  plea  tendered  an  Issoe  as  to  tito  condi- 
tion and  inspection  of  Its  roadbed  and  track,  and  evidence  on  the  subject 
was  Introduced  by  both  parties  without  objection.  It  was  not  prejudicial 
error  for  the  court,  over  defendont's  objection,  to  permit  an  engineer 
who  had  been  nnployed  on  tbe  rood  at  tbe  time  referred  to  to  tesUfr 
that  It  was  common  for  him  to  receive  orders  at  terminal  atattons  to 
look  out  for  broken  rails. 

&  Same— Qi'KSTiONS  not  Prbsekted  to  TniAi.  COURT. 

Defendant  niilroad  company  pleaded  a  release  In  defense  to  an  action 
for  a  personal  Injury,  and  plaintiff  In  blB  replication  admitted  the  aignlag 
of  tbe  same,  but  denied  its  validity.  It  did  not  tLvgnx  tnm  tbe  record 
that  tbe  release  waa  introduced  In  evidoice,  tbat  any  evldaiee  was  taken 
wttli  reference  to  It.  or  that  It  was  in  any  manner  brongbt  to  the  at- 
tention of  the  court.  BrJd,  that  In  sncb  state  of  the  record  tbe  appellate 
court  would  not  consider  an  asslgnmoit  of  error  baaed  on  ttie  teUart 
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of  ttie  Ixlal  eourt  to  make  inch  releaie  tbe  buls  of  ft  spcdil  tnatmedon 
dIrectiDg  a  Terdlct  for  def aidant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

T.  A.  Falvey  and  Waters  Davis,  for  plaintiff  in  error. 
Thomas  J.  Beall  and  Wyndham  Kemp,  for  defendant  in  error. 

Before  PARDEE.  McCORMlCK.  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  brought  by  Halbert  Wilder  to 
recover  damages  from  the  railway  company  for  personal  injuries 
sustained  by  him  about  March  17,  1900,  through  the  derailment,  near 
Puerto  Hill,  in  the  state  of  Chihuahua,  republic  of  Mexico,  of  CHie  of 
the  railway  company's  freight  trains  on  which  Wilder  was  employed 
as-  a  brakeman.  It  was  charged  that  said  train  broke  or  struck  a 
broken  rail,  about  six  feet  of  which  was  thrown  out  of  place;  that 
said  rail  was  old  and  worn;  that  the  cross-ties  thereunder  were  c^d 
and  out  of  repair,  thereby  causing  the  derailment  aforesaid.  The 
railway  company  answered  with  a  general  denial,  and  a  plea  to  the 
effect  that  the  plaintiff's  injuries  resulted  through  one  of  the  risks 
incident  to  his  employment,  and  that  the  railway  company's  track 
and  roadbed  were  properly  constructed,  inspected,  and  maintained, 
and  that  the  rails  and  cross-ties  of  said  company's  track  were  of  good 
and  suitable  quality ;  that  said  rails  were  to  all  appearance  good  and 
sufficient  for  the  purpose,  and  no  inspection  could  have  detumined 
or  discovered  any  vice  or  fault  therein;  that  caution  and  prudence 
were  exercised  in  keeping  in  condition  and  inspection;  and  that  the 
accident  was  fortuitous,  without  fault  or  neglect  on  the  part  of  the 
railway  company.  And  for  a  further  plea  the  railway  company  plead- 
ed a  written  agreement  entered  into  by  Wilder  whereby  he  relin- 
quished all  his  right  and  claim  to  damages  for  a  valuable  considera- 
tion, and  to  the  said  plea  annexed  a  copy  of  a  written  release,  pur- 
porting to  be  signed  by  Wilder  and  witnessed  by  the  surgeon  in 
charge  of  the  railway  company's  hospital,  and  executed  the  21st  of 
May,  igoo,  wherein  it  is  recited  as  follows: 

"For  and  In  full  release,  discharge,  and  satisfaction  of  aU  clnlmR,  de- 
mands, or  causes  of  action  arising  from  or  growing  ont  of  an  accident  oc- 
curring at  kilometer  1.727  on  the  Cliibuahua  division  of  the  Mexican  Centml 
Railway,  March  17,  1900.  While  riding  on  caboose,  car  was  derailed  by 
broken  rail,  turning  over,  causing  injuries  to  head,  producing  coucunsioii  oT 
tlie  brain.  Becelved  of  the  Mexican  Central  Hallway  Company,  Limited,  one 
doUnr  In  full  payment  of  abore  claim  ($1.00).  In  consideration  of  the  pay- 
ment of  said  sum  of  money,  I,  Harry  Wilder,  of  Fairfield,  state  of  lown. 
United  States  of  America,  hereby  remise,  release,  and  forever  discharge  tlie 
company  of  and  from  all  manner  of  actions,  causes  of  action,  suits,  debts, 
and  amns  of  money,  dues,  claims,  and  demands  wbatsoerer,  In  law  or  equity, 
which  I  erer  bad.  or  now  have,  against  said  company,  by  reason  of  any 
matter,  cause,  or  thing  whatever,  whether  the  same  arose  upon  contract  or 
upon  twt** 

To  this  last-mentioned  plea  Wilder  filed  a  replication,  denying  that 
the  company's  track  and  roadbed  were  properly  inspected  and  main- 
tained, and  admitting  his  signature  to  the  release,  but  alleging  that 
at  the  time  of — 


710 


114  raoBBAL  RBponrn. 


"*  *  *  tlw  ezectitton  of  said  iDstrnment  he  was  rafferlng  from  Vto 
flevere  tnjurles  which  he  hnd  sustained  tbrouKh  the  negligence  of  the  de- 
fendant company  In  hl9  back  and  spine  and  head,  and  that  he  was  bo  en> 
^eebled  In  mind  and  body  at  the  time  of  the  execution  of  Instrument  that 
he  was  Incapable  of  understanding  the  contents  of  said  Instrument,  If  the 
name  was  read  to  him,  which  he  does  not  now  remember:  that  be  Is  In- 
formed and  believes,  and  so  charges,  that  he  was  In  a  condition  of  ancoD* 
solousneea  tm  sereral  weeka  after  be  was  injured,  and  while  confined  to  his 
bed  in  the  hospital  of  the  defendant  company  in  the  city  of  Cblbuabna, 
Mexico;  that  the  said  Instrnment  of  release  referred  to  was  presented  to  him 
by  the  company's  physician,  In  whose  charge  be  was  a  patient,  being  treated, 
as  be  Is  Informed  and  believes,  for  concnssion  of  the  brain,  from  which  he 
lias  not  entirely  recovered;  and  plaintiff  charges  and  avers  that  the  execu- 
tion of  said  Instrument  at  the  time.  In  the  manner  and  under  the  circum- 
stances, was  a  fraud  upon  his  rights,  and  was  and  Is  vrlthont  any  sufficient 
consideration  to  support  It.  PlaintUf  avers  that  owing  to  his  enfeebled  con- 
dition of  mind  on  the  date  of  the  execution  of  said  instrument  he  did  not 
know  or  realize  the  extent  of  his  Injurtes,  both  physical  and  mental,  and  Uut 
tbe  same  were  continuing  and  permanent.  Wherefore  plaintiff  snys  that  said 
instminait  so  idgned  by  him,  under  the  conditions  and  circumstances  afore- 
said, was  procured  by  fraud,  as  aforesaid,  and  ought  not  to  be  bold  to  bar 
tbe  plaintiff's  action." 

On  the  trial  of  the  case,  as  shown  by  first  bill  of  exceptions,  sev- 
eral witnesses  were  examined  on  behalf  of  plaintiff  and  for  the  de- 
fendant in  the  court  below  touching  the  condition  of  the  railway 
company's  track  at  the  place  where  the  accident  occurred,  and  as  to 
the  general  condition  of  the  track  in  the  neighborhood,  all  apparently 
without  objection.  Among  other  witnesses  called  was  one  George 
A.  Lambeth,  for  the  plaintiff,  who  was  examined,  cross-examined, 
re-examined  by  the  plaintiff,  recross-examined,  re-examined  again  by 
the  plaintiff,  and  recross-examined,  and  subsequently  was  recalled  and 
re-examined  by  the  plaintiff,  recross-examined,  twice  again  re-exam- 
ined, and  again  recross-examined.  In  his  evidence  he  testified,  ap- 
parently without  objection,  among  other  things,  as  follows: 

"I  had  been  running  on  the  Mexican  Central  Railway  as  engineer  between 
four  and  five  years.  I  know  where  kilo  1,732  Is  on  the  Chihuahua  division. 
It  is  about  six  kilometers  this  side  of  Puerto, — north  of  Puerto.  I  bad  beat 
T'unnlng  over  that  piece  of  road  as  engineer,  off  and  on.  ever  since  been  with 
the  company. — between  four  and  five  years.  I  was  well  acquainted  with  the 
condition  of  the  roadbed,  ties,  and  track  at  that  place, — that  kilo, — guras. 
I  was  no  more  familiar  with  kilo  1,732  than  any  other  part  of  the  road.  I 
had  been  mnning  over  it  off  and  on  between  four  and  five  years.  Tbe  rails 
that  yren  on  that  kilo  were  steel  rails,  56  poiuidH  to  the  yard,— 66  pounds 
steel.  1  do  not  know  Just  how  long  those  rails  bad  been  in  use,  except  ever 
since  the  track  was  laid  there.  The  rails  on  tbe  tine  of  tbe  road  at  that 
place  wo-e  old  ones.  As  to  the  condition  of  the  ties  Just  nnder  that  par- 
ticular rail  I  could  not  sny.  I  passed  two  or  three  days  after  the  wreck, 
and  It  looked  to  be  In  a  bad  condition.  The  ties  were  badly  decayed.  X 
passed  on  the  20th.  the  third  day  after  the  wreck  occurred.  I  saw  where 
the  wreck  occurred,  and  the  ties  were  pretty  badly  decayed.  On  ev^ 
trip  at  terminals  we  got  ord^  to  look  oat  for  broken  rail  on  every  kilo. 
That  would  be  the  nature  of  the  order  we  would  get.  That  was  common, 
and  included  this  kUo.** 

Cross-examination : 

"I  mean  that  I  would  get  orders  at  tbe  dMTerent  terminals  to  look  oat  fiar 

broken  rail  on  1,750.  another  time  for  kilo  1,872.  etc.— -dlffarent  kilos  on  tbs 
same  section  of  the  road, — not  that  this  kilo  was  any  worse  than  any  others, 
but  that  tbe  whole  track  from  here  to  Chlhnabaa  was  In  bad  condition. 
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They  had  th«  same  kind  of  rails  from  here  to  the  end  of  this  division  at  that 
time,— £d  pound  rails.  The  raUg  for  the  whole  dWisJon  were  apparently  of 
the  same  age,  In  the  same  condition.  I  did  not  make  any  complaint  about 
this  kUo  merdy,  but  the  whole  division  was  In  about  the  same  condition 
We  would  strike  places  where  the  ties  were  not  so  bad.  TUs  kilo  (1,732; 
was  no  worse  than  any  of  the  others.— all  bad.  1  was  not  any  mwt  famUlai 
with  this  kilo  than  any  otlier  kilo.  When  ruunlng  over  It  1  could  not  discern 
that  It  was  any  worse  than  any  of  the  rest.  If  I  ever  got  an  order  to  look 
out  for  any  broken  rail  on  kilo  1.732,  I  cannot  remember  the  date,  but  It  was 
Issued  over  the  road  master's  signature.  I  do  not  know  that  1  ever  got  an 
order  to  look  out  for  a  broken  rail  on  that  particular  kilo.  •  • 

Recross-examination : 

**I  passed  by  there  three  days  after  the  accident  on  an  ^gine.  Th^  had 
put  on  new  ties  befwe  I  got  there.  The  engine  and  cars  had  torn  up  the 
otb«r8,-^-gronnd  them  up  consldleniMy.  The  ties  were  cmmlfled  up  where 
they  were  decayed.  I  cannot  say  they  bad  new  rails  In  before  I  got  there. 
Probably  a  different  raU  bad  been  taken  from  a  side  track  to  repair  it  I 
redticed  speed  dovra  to  a  very  slow  walk— probobly  to  three  or  four  miles 
an  hour— where  the  wreck  had  occurred.  I  did  not  atop  to  Inspect  tke 
place, — ^Just  what  I  could  see  from  my  engine.** 

Redirect  examination: 

'  *7he  ties  tbat  were  there  as  I  saw  them  were  rotten.  «  •  •  The  ties 
that  were  thrown  out  from  the  place  of  this  wreck  were  all  .rotten.  Th^ 
seemed  to  extend  from  where  the  wreck  began  to  where  it  stopped.  Tbey 
repaired  the  track  entirely  all  along,  and  put  In  new  ties,  but  they  seemed 
to  be  In  about  the  condition  It  was,  1  could  see.  The  ties  seemed  rotten  all 
along  the  ti'ack.  I  could  only  see,  as  I  passed  over  where  they  were  taken 
out,  where  the  good  ones  had  been  put  In,  but  they  seemed  to  be  rotten 
where  they  were  thrown  out  Their  condition  was  all  rotten.  It  seemed  to 
me.  They  had  a  little  crust  over  the  top  of  them  where  the  sun  bad  shone 
on,  but  underaeatb  tliat,  say  1%  Inches,  they  were  all  rotten  at  the  ends. 
That  extended  the  whole  distance,  t  vrae  traveling  at  a  rate  of  speed  that 
I  could  see  the  condition  of  the  ties  just  as  welt  as  If  I  was  walking  along. 
Of  course,  I  could  not  see  right  down  under  fhe  engine,  but  I  could  see  ahead, 
and  see  how  the  track  was  being  rewind,  and  how  It  was  bdng  got  In 
lin&" 

Cross-examination : 

**!  could  not  tell  the  particular  place  where  the  rail  broke.  I  do  not  know 
the  condition  of  the  ties  under  the  particular  place  where  the  rail  broke. 
I  could  only  tdl  from  the  condition  of  the  ties  thrown  out  Tliey  hnd  re- 
paired i^ht  over  where  tlie  cars  Jumped  the  track.  I  do  not  know  where 
the  rail  was  broken,  but  where  the  cars  Jumped  the  track.  They  had  re- 
paired the  ties  from  the  rails  where  the  wheels  of  the  cars  got  oft  the  Irons 
and  on  to  the  cross-ties.  I  could  not  tell  where  the  cars  got  off  the  track. 
Every  tie  apparently  had  been  ground  up  and  thrown  out  It  seems  to  me 
that  all  the  ties,  commencing  where  they  began  to  be  broken  up  by  tho 
wheels  of  the  cars,  had  been  thrown  out,  but  1  could  not  say  positively. 
Under  the  circumstances.  X  could  not  observe  so  closely  as  to  be  able  to  say. 
It  seemed  to  me  as  If  all  the  ties  had  been  removed.  I  could  not  tell  about 
what  was  the  number.  The  whole  mass  was  piled  up,  and  I  could  not  tcll 
whether  tiiey  had  ever  been  in  tiiare  or  not.  I  do  not  know  tike  condition  of 
the  broken  rail,  ot  the  condition  of  the  ties  underneath  the  tnroken  raU.  I 
could  not  say  whether  the  ties  under  It  were  removed  or  not**  - 

Redirect  examination : 

"I  do  not  know  where  that  particular  rail  broke,  nor  where  the  particular 
broken  rail  was,  but  where  Uie  track  had  been  repaired  up  all  along  the 
line.  I  was  coming  north.  Of  course,  I  could  see  where  they  bad  com- 
menced repairing  the  track  and  where  It  ended.  I  could  not  see  where 
the  new  rail  had  commenced.  As  I  came  on,  the  ties  at  the  north  end  right 
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Opposite  that  place  were  in  aboat  the  same  condition.  In  fact  the  north 
Bectton  they  -were  about  all  the  same  condition.  Yon  conld  not  say  Jnst  bow 
they  were,  because  the  top  of  the  ties  seemed  to  be  sound  when  not  more 
than  an  Inch  below.  They  were  simply  dry  on  top,  bnt  underneath  were 
rotten,  and  by  Just  passing  over  It  with  your  fing^  yon  could  see  whether 
they  were  sound  or  not;  but  you  could  get  down— I  bare  very  often  done 
that— to  pick  the  spikes  out  I  couM  not  tell  whether  these  ties  risht  c^poslte 
[he  place  where  they  bed  been  repairing  on  the  math  end  were  decayed  or 
not  The  ones  taken  out  were  all  rotten.  Th^  would  not  hare  left  ^em 
ta  while  rotten.  They  were  nothing  but  dust  They  extended  up  to  where 
I  could  see  the  new  rails  commenced.  The  ties  they  had  taken  out  were 
rotten.  They  were  all  broken  Into  dust  I  could  not  tell  you  they  had  been 
ties.  They  extended  the  whole  length,  from  the  beginning  to  the  end.  They 
had  been  thrown  backwards  and  forwards,  and  you  could  not  tell  Just  where 
they  came  from.  That  was  their  general  appearance, — general  condition. 
To  all  appearance.  In  passing  right  over  them,  they  appeared  to  be  sound, 
but  only  about  an  Inch  and  half  before  you  would  find  that  the  ties  were 
decayed.  Hie  top  cft  fhe  ties  ^ere  the  sun  had  come  out  and  dried  It  after 
tlie  rains  would  leave  a  cniat  on  top.  but  undemeeth  ttiat  the  ties. — there 
was  Dotblng  underneath  them;  all  of  the  rest  of  the  tie  appeared  to  be 
rotten.  Those  extending  along  the  sidefr— extending  ftom  the  new  mil — 
were  all  rotten." 

A  second  bill  of  exceptions  shows  that  some  time  during  the  ex- 
amination of  the  said  George  A.  Lambeth  he  was  asked  by  the  plain- 
tiff's counsel  the  following  question : 

"About  the  time  and  before  this  wreck  occurred  I  will  ask  you  with  refer- 
ence to  the  condition  of  the  rails  that  you  say  bud  been  In  use  so  long,  as  to 
whether  there  was  any  other  breaking  of  rails,  whether  that  was  common 
or  uncommon,  and  what  your  orders  were  with  respect  to  running  over  the 
road.  If  you  had  any?*' 

The  defendant  objected  to  this  question,  assigning  as  a  reason  that 
it  was  not  competent  to  prove  other  accidents  and  notice  with  refer- 
ence to  the  breaking  of  other-rails  at  different  times  and  places;  but 
the  objection  was  overruled,  and  the  witness  permitted  to  answer,  and 
did  answer,  as  follows: 

"A.  I  had  such  InBtru(^tlons,— got  them  at  every  trip.  At  terminals  we  got 
orders  to  look  out  for  broken  rail  on  every  kilo.  That  would  be  the  nature 
of  the  order  we  would  get  Q.  Was  that  common?  The  Coort:  Did  that 
Include  this  kilo?  A.  Yes,  sir." 

This  ruling  of  the  court  was  duly  excepted  to,  and  is  the  substance 
of  the  first  assignment  of  error  in  this  case.  Considering  that  the  rail- 
way company  by  its  plea  tendered  an  issue  as  to  the  condition  and  in- 
spection of  its  roadbed,  and  that  evidence  was  offered  in  relation 
thereto  by  both  plaintiff  and  defendant  unobjected  to,  we  are  ioclmed 
to  the  opinion  that  the  ruling  of  the  court  admitting  this  particular 
question  propounded  to  witness  Lambeth,  and  the  answer  thereto,  was 
correct ;  but,  whether  correct  or  not,  we  are  satisfied  that,  in  the  mass 
of  evidence  offered  on  both  sides  on  the  condition  of  the  railway  com- 
pany's roadbed,  the  admission  of  the  answer  to  the  question  pro- 
pounded to  Lambeth  did  not  prejudice  the  railway  company  to  any 
appreciable  extent. 

The  only  other  assignment  of  error  in  the  case  is  as  follows: 

**<2)  The  court  erred  In  submitting  this  cause  to  the  Jury,  and  erred  In  re- 
fusing to  give  defendQufs  special  charge  wherein  it  asked  the  court  to  In- 
struct for  defendant  for  the  reason  that  under  plaintiff's  aUegatlons  the  neg- 
ligence of  defendant  In  having  rotten  ties  in  its  track  was  ttie  basis  ol  plain- 


THB  KEWPOBT. 


7J3 


nara  claim,  and  for  the  reason  that  tbe  testimony  wholly  failed  to  estaUteh 
this  allegation  or  to  show  that  plaintiff  was  entitled  to  recoTer  a  rerdlct 
herein,  as  shown  by  defendant's  last  bill  of  exceptions." 

Counsel  contends  that  the  court  erred  in  submitting  this  case  to  the 
jury,  because  no  explanation  or  avoidance  of  the  recital  and  release 
pleaded  in  the  railway  company's  first  amended  original  answer  was 
proven  by  the  plaintiff,  counsel  contending"  that  the  plaintiff  had  re- 
lieved the  defendant  of  the  necessity  of  any  proof  of  this  instrument  by 
admitting  that  he  had  signed  the  same  in  the  replication  filed  to  the 
first  amended  original  answer.  The  record  does  not  show  that  the 
defendant  offered  said  release  in  evidence,  and  no  reference  appears  to 
have  been  made  to  it  during  the  trial  either  in  the  evidence  offered  or 
in  the  charge  of  the  court,  nor  in  the  motion  for  a  new  trial,  nor  in  the 
special  instructions  asked  for  by  the  defendant.  Not  having  been 
offered  in  evidence  by  the  defendant,  nor  in  any  wise  called  to  the  at- 
tention of  the  court  and  jury  on  the  trial,  we  are  of  opinion  that  no 
error  can  be  predicated  upon  the  failure  of  the  court  to  make  it  the 
basis  of  a  special  instruction  to  find  a  verdict  for  the  defendant.  While 
not  offered  in  connection  with  the  release,  there  was  undisputed  evi- 
dence showing  that  at  the  date  of  the  release  Wilder  was  in  no  condi- 
tion of  mind  and  body  to  make  a  valid  contract. 

We  have  herein  recited  enough  of  the  evidence  adduced  on  the  trial 
to  show  that  the  negligence  vel  non  of  the  railway  company  in  main- 
taining its  track  was  properly  submitted  to  the  jury. 

Tbe  judgment  of  the  circuit  court  is  afHrmed. 


THE  NEWPORT. 
(Oirciilt  Court  of  Appeals,  Second  Circuit   Harch  18, 1902.) 

Ko.  54. 

1.  Uaritihb  I.IHH8— TowAaR  SKuvirEP— Contract  fob  Lisir. 

Brldence  Arid  to  atutaln  a  finding  that  there  was  a  common  onder- 
fltandlng  between  tbe  parties  to  a  contract  for  towage  services  to  be 
rendered  to  a  dredge  and  scows  that  the  services  were  rendered  npon 
the  credit  of  the  vessels  and  not  of  tbe  owner. 
8.  Bake — Joikt  Lien  for  Servick«  Rendered  to  Separate  Vebseia 

A  joint  lien  cannot  be  enforced  ngalnst  a  dredge  and  o  number  of  scows 
used  In  connection  therewith  for  towage  services  rendered  to  all  tbe  ves- 
sels, altbongh  they  were  rendered  under  a  single  contract. 

Shipman,  Circuit  Judge,  dissenting  upon  the  facts. 

Appeal  from  the  District  Court  of  the  United  States  tor  the  Dis- 
trict of  Connecticut. 

This  cause  comes  here  upon  appeal  from  a  decree'  of  the  district 
court,  district  of  Connecticut  (107  Fed.  744),  in  favor  of  libelant  for 
$1,947,  with  interest  and  costs,  out  of  the  proceeds  of  sale  of  a  dredge 
and  lour  scows. 

Le  Roy  S.  Gove'  for  appellant. 
Howard  H.  Knapp,  for  s^pellee. 


Before  WALLACE.  LACOMBE,  and  SHIPMAN,  Circuit 
Judges. 
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PER  CURIAM.  The  Bridgeport  Towing  Line  is  a  partnership, 
of  which  John  McNeil  was  managing  partner.  Morris  B.  Brain- 
ard  was  a  contractor  to  dredge  New  London  Harbor,  and  in  1899 
hired  of  the  towing  line  a  tug  to  do  the  towing  necessary  for  the 
dredge  Newport  and  four  scows,  6,  7,  9,  and  10,  in  the  harbor  of 
New  London,  for  the  sum  of  $800  per  month.  The  tug  Confidence 
was  sent  to  New  London,  and  performed  the  required  services  for 
ihe  dredge  and  scows  from  August  3,  1899,  to  December,  1899.  A 
balance  of  $1,947  was  and  is  unpaid.  Brainard  was  a  nonresident 
of  Connecticut,  and  was  apparently  not  a  permanent  resident  in 
.'iny  state.  He  made  the  agreement  by  letter  and  telephone  or  tele- 
graph, and  in  October,  T899,  wrote  Capt.  McNeil  to  send  bills  for 
towing  made  out  for  the  months  worked  and  against  the  dredge 
worked  for.  He  was  in  poor  credit,  in  straits  for  money,  and  the 
services  were  rendered  upon  the  credit  of  the  dredge  and  scows. 
In  December,  1899,  he  became  deeply  insolvent,  his  creditors,  among 
them  the  Bridgeport  Towing  Line,  libeled  the  vessels,  and  his  con- 
duct showed  that  he  knew  that  the  debtg  had  been  incurred  upon 
their  credit.  The  claims  amounted  to  some  $15,000  or  $16,000.  By 
agreement  of  the  claimant,  Laughlin,  and  all  the  other  parties,  the 
dredge  and  scows  were  sold,  and  the  proceeds,  amounting  to  some 
$9,000  or  $10,000,  were  paid  into  court.  The  Bridgeport  Towing 
Line  libeled  the  dredge  and  scows  in  one  libel  for  its  entire  debt. 
A  decree  for  $1,947,  interest  and  costs,  amounting  to  $2,180.93, 
against  the  dredge  and  scows  and  their  avails,  was  rendered,  from 
^vhich  Joseph  Laughlin,  the  claimant,  appealed.  He  had  made  claim 
lo  the  scows,  averring  that  he  was  their  owner,  and  had  filed  a  libel 
.'iSainst  the  dredge  for  moneys  advanced  for  her  benefit  and  for 
the  charter  hire  of  the  scows.  The  commissioner  found  that  the 
evidence  did  not  show  a  bona  fide  valid  transfer  of  the  scows  to 
I-,aiighlin,  and  dismissed  his  claims  for  advances  and  charter  hire. 
The  disallowance  was  sustained  by  the  court.  The  evidence  fully 
justifies  the  finding  of  the  commissioner  that  the  alleged  transfer 
was  fraudulent  and  void  as  against  the  creditors  of  Brainard.  From 
the  decree  of  the  court  dismissing  his  libel  Laughlin  did  not  appeal, 
and  he  is  now,  as  against  creditors,  without  title  to  any  of  the  a\'ails 
of  the  vessels. 

We  agree  with  the  district  judge,  who  said  that  "upon  the  prac- 
tically undisputed  evidence"  he  found  "that  there  was  a  common 
understanding  and  intention  that  there  should  be  a  lien  for  these 
supplies  and  repairs."  The  case  is  eminently  one  where  "personal 
credit  of  the  owner,  instead  of  the  vessel,  was  in  the  highest  degree 
improbable."   The  Havana  (D.  C.)  54  Fed.  201. 

The  claimant  specifically  objected  to  the  libel,  and  attacks  the  de- 
cree because  it  established  a  joint  lien  against  the  avails  of  the  five 
vessels,  and  for  services  rendered  by  contract  to  or  for  the  benefit 
of  a  number  of  vessels  a  joint  lien  is  not  permissible,  and  should 
not  have  been  sought  in  a  single  libel. 

In  Saylor  v.  Taylor,  23  C.  C.  A.  343,  77  Fed.  476,  the  court  of 
appeals  for  the  Fourth  circuit  affirmed  a  decree  of  the  district  court 
for  the  Eastern  district  of  Virginia,  which  sustained  a  libel  in  be- 


XHS  HEWFORT. 


716 


halt  of  the  owners  of  a  tug  for  services  In  towing  a  dredge  and 
scows,  and  decreed  a  lien  on  the  proceeds  of  the  sale  of  the  dredge 
and  scows,  but  it  does  not  appear  that  any  question  was  raised  as 
to  the  validity  of  a  joint  lien.  In  Munn  v.  The  Columbus  (D.  C.) 
65  Fed.  430,  the  precise  point  was  presented,  libelant  undertaking 
to  enforce  a  supposed  joint  lien  against  a  dredge  and  scows  for 
the  entire  price  of  all  the  services  rendered  to  these  vessels  and 
others  of  the  same  plant.  The  district  court  held  that  there  could 
be  ho  joint  lien  for  several  services.  Ai^eal  was  takoi  to  the  cir- 
cuit court  of  appeals  for  the  Third  circuit,  which  affirmed  the  deci- 
sion below,  saying : 

"To  sustain  this  llbd  would  be  to  apply  tbe  law  of  admiralty  lien  In  a 
maimer  for  wbicb  there  Is  no  precedent.  The  caseR  cited  for  tbe  appellant 
do  not  support  biB  contention.  The  Alabama  (C.  C.)  22  Fed.  449,  decided 
Dotfaing  but  that  a  dredge  which  Is  used  In  connection  with  a  scow  Is  Itself 
a  -ressd,  within  tiie  martttme  law;  but,  conceding  tbls,  It  does  not  follow 
that  sereral  dredges  and  several  scows,  even  when  used  together,  constltnte 
but  a  single  vessel;  and  the  cases  which  hold  that  the  wrecking  apparatus 
of  a  wrecking  schooner  (The  Edwin  Post  [D.  C]  11  Fed.  fi02),  the  whaling 
boats  of  a  whaling  ship  (Hosklns  t.  PlckerBgilt.  3  Doug.  222),  and  the  boats 
carried  on  deck  or  towed  astern  a  fishing  schooner  (The  Merrlmac  [D,  C.]  29 
Fed.  157),  may  be  regarded  as  part  of  the  craft  to  which  they  respectively 
belong,  are  not  authority  for  the  proposition  that  a  number  of  distinct  ves- 
sels are  to  be  treated  as  on^  thing,  merely  beca use  they  happen  to  be  asso- 
ciated In  tbe  same  enterprise:'* 

We  concur  in  this  conclusion. 

The  circumstance  that  in  the  proceeding  brought  by  Laughlin 
to  enforce  claim  for  advances  and  charter  it  was  held  that  the  trans- 
fer of  the  vessels  to  himself  was  not  bona  fide  and  void  as  to  cred- 
itors does  not  change  the  situation.  As  against  Brainard  the  transfer 
was  valid.  Laughlin  is  the  claimant,  has  appealed,  and  is  as  much 
entitled  to  raise  the  objection  as  Brainard  would  be  if  he  were  claim- 
ant. What  disposition  may  be  made  of  the  money  in  the  registry 
of  the  district  court — which  that  court  decreed  should  be  paid  to 
the  towing  company — is  a  question  which  we  cannot  determine  on 
the  present  record,  since  we  are  not  advised  whether  all  others  who 
were  held  entitled  to  share  in  the  proceeds  were  paid  in  full.  As 
against  creditors  of  Brainard,  whatever  title  Laughlin  got  by  the 
attempted  transfer  cannot  avail  him. 

The  decree  is  reversed,  with  costs,  and  cause  remanded  to  the  dis- 
trict court,  with  instructions  to  decree  in  conformity  with  the  views 
expressed  in  this  opinion. 

SHIPMAN,  Circuit  Judge.  T  dissent  from  the  conclusion  of  the 
majority  of  the  court  in  the  above-entitled  cause,  which  reverses 
the  decree,  and  directs  the  district  court  to  enter  a  new  decree  in 
accordance  with  the  opinion,  because  I  think  that  the  original  de- 
cree should  not  be  changed.  I  concur  in  the  conclusion  that  a 
joint  lien  for  the  entire  value  of  the  services  separately  rendered 
to  a  nimiber  of  vessels  is  not,  as  a  rule,  to  be  enforced  against  the 
whole  number  of  vessels,  although  they  were  associated  in  one  en- 
terprise, and  the  services  were  performed  under  a  single  contract, 
but  do  not  think  that  a  reversal  of  the  decree  is  called  for  under 
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the  circumstances  of  this  case,  as  disclosed  in  the  opinion  of  the 
majority.  Services  were  rendered  by  the  libelant  to  the  dredge  and 
four  scows,  upon  their  credit,  for  which  about  $2,000  are  due.  The 
iimount  and  value  rendered  to  each  vessel  could  have  been  ascer- 
tained by  the  district  court.  The  record  shows  that  the  services 
were  rendered  about  equally.  The  aggregate  amount  is  unques- 
tioned, and  the  money  in  the  registry  of  the  court  due  to  other 
lienors  has  been  distributed  without  objection. 

Laughlin  alone  makes  the  point  that,  as  the  decree  was  for  a 
joint  lien,  it  should  be  reversed.  The  opinion  of  the  majority  finds 
that  he  is,  as  against  creditors,  without  title  to  any  of  the  avails 
of  the  vessels.  He  is  entitled  to  raise  the  objection  because  there 
was  a  paper  transfer  of  the  scows  to  him  from  Brainard,  but,  as 
agains^  creditors  of  Brainard,  whatever  title  he  got  by  the  attempted 
transfer  cannot  avail  him.  In  this  position  of  affairs,  Laughlin  be- 
ing the  only  appellant  and  being  unable  to  gain  any  advantage  by 
a  new  decree  or  to  vary  the  old  decree  in  favor  of  himself,  and  there 
being  no  other  dissatisfied  lienor,  I  see  no  advantage  in  reversing 
the  decree  or  of  having  an  additional  hearing  in  the  district  court. 
The  money  now  in  the  registry  of  the  court  from  the  avails  of  the 
libeled  vessels  equitably  belongs  to  the  Bridgeport  company,  com- 
plete justice  will  be  done  by  an  affirmance*  of  the  decree,  and  I  do 
not  think  that  the  payment  of  this  debt  should  be  delayed  by  the 
interposition  of  this  court. 


LAXGAX  V.  TYLER. 
(Circuit  Court  of  Appeals,  Second  Olreult   February  25, 190S.) 

No.  42. 

L  Master  and  Bkrvaut— Cheation  op  Rei-atiow— VoLCHTA,nT  AaeisTAKCB  of 

aKRTANT. 

One  who  renders  temporary  aerrlce  In  assIatJot  s  servant  in  his 
work.  Ht  the  tatter's  requcHt.  witbout  expectation  of  pay.  and  where  the 
master  had  no  knowledge  of  the  performance  of  the  services,  and  tb* 
servant  no  authority  to  employ  help,  does  not  thereby  become  a  serrant 
of  the  master  so  as  to  cbarEe  ttie  tatter  with  the  active  duty  of  proTldlns 
hhu  witb  a  safe  place  In  which  to  work. 

t.  Baur. 

Plaintiff's  intestate,  at  the  request  of  defendant's  servant  employed  to 
run  an  elevator  In  defendant's  bulldlnR.  assisted  the  latter  In  taking  apart 
an  electrical  uincbloe  used  to  furnlRh  power  for  the  elevator,  which  the 
servant  thought  did  not  work  property.  The  servant  liad  no  aathorlty 
to  have  the  work  done,  hia  Instructions  being  to  report  any  defects  or 
needed  repnlra  In  all  cases  to  defendant's  agent  in  charge  of  the  buUdlng. 
Neither  defendant  nor  his  agent  bad  any  knowledge  of  the  service,  which 
was  rendered  witbout  expectation  of  pay.  After  tike  machliie  bad  been 
put  together  again  and  started.  pI&lntiflTB  intestate  was  killed  by  the 
giving  way  of  a  hanger  In  the  machinery  room.  that  the  decieaaed 

was  not  a  servant  of  defendant  to  whom  the  latter  owed  the  duty  of 
care  In  providing  a  safe  place  to  work,  and  that  defendant  was  not  Uabl* 
for  bis  death,  even  though  defendant  may  have  been  cba^eatde  wltti  th* 
notice  of  the  defective  condltimi  of  the  bangw. 


Digitized  by 


LAnaAM  r.  tylsb. 


In  Error  to  the  Circuit  Court  of  the  United  States  Cor  the  Eftstero 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  by  the  plaintiff  below  to 
review  a  judgment  of  the  circuit  court,  Eastern  district  of  New  York, 
entered  upon  direction  of  a  verdict  in  favor  of  defendant  below.  The 
facts  appear  in  the  opinion. 

R.  J.  Moses,  for  plaintiff  in  error. 

F,  V.  Johnson,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE.  and  SHIPMAN.  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Plaintiff  sued  as  administratrix  of 
Thomas  Langan,  deceased,  to  recover  damages,  on  the  theory  that 
the  accident  which  caused  his  death  was  the  result  of  negligence  for 
which  the  defendant  should  be  held  responsible  to  his  estate.  Langan, 
a  man  33  years  of  age,  was  the  brother-in-law  of  Anthony  Brennan, 
aged  22,  who  was  in  the  employ  of  defendant.  He  himself  was  en^ 
gae^  running  a  stationary  engine  on  premises  a  few  blocks  away  from 
derendant'Sf  and  used  to  do  odd  jobs  as  he  got  a  chance,  putting  in 
batteries  and  electric  bells  and  repairing  electrical  apparatus.  Bren- 
nan  was  employed  in  defendant's  building  39  Creat  Jones  street, 
having  been  hired  by  a  Mr.  Talmadge,  who  represented  the  owner  as 
agent,  in  charge  of  the  premises.  Brennan's  duties  were  to  run  the 
elevator  and  take  care  of  the  boiler  and  keep  the  place  clean.  He 
had  been  instructed  that  if  anything  was  the  matter  with  the  machine, 
if  he  needed  any  assistance,  he  was  to  report  to  Talmadge;  that,  no 
matter  what  was  out  of  order,  he  was  to  see  him  first.  Talmadge 
used  generally  to  come  on  Tuesdays  to  inspect  the  premises,  though 
some  times  he  would  not  come'for  two  weeks.  The  acddent  happened 
on  February  9,  1899.  For  some  time  prior  thereto  the  elevator  had 
been  "running  all  right."  Brennan  testified  that  he  ran  the  elevator 
throughout  the  day  (February  9  from  7  a.  m.  to  5  p.  m.) ;  that  he 
ran  it  the  day  before,  and  everything  ran  jM-operly ;  that  the  only  thing 
he  noticed  about  it  was  that  it  did  not  make,  as  he  thought,  its  proper 
speed ;  that  in  all  other  respects  he  saw  nothing  defective ;  he  could 
control  it  to  stop  it  anywhere  he  saw  fit ;  that  there  was  no  apparent 
defect  in  it ;  and  he  ran  it  up  till  5  o'dock,  and  the  only  objection  he 
found  was  that  it  ran  slowly.  After  he  had  shut  down  at  5  o'clock 
Brennan  tried  to  telephone  to  Talmadge,  but  the  latter  was  not  in. 
He  then,  about  5  115  p.  m.,  went  where  Langan  was  employed,  and 
asked  him  to  come  over.  On  one  occasion,  about  three  months  before 
the  accident,  when  the  commutator  was  sparking,  he  had,  of  his  own 
motion,  brought  Langan  over  to  fix  it.  He  had  subsequently  men- 
tioned this  circumstance  to  Talmadge.  On  the  occasion  in  question 
here,  Lan^n  came  over  to  defendant's  premises  about  7  p.  m.,  and 
went  with  Brennan  into  the  machinery  room.  The  two  men  took  the 
machine  apart,  and  after  working  over  it  about  an  hour  put  it  together 
and  started  it.  The  details  of  the  accident  are  not  material, — decedent 
was  killed  by  the  giving  way  of  a  hanger ;  and  there  was  evidence  in 
the  case,  somewhat  contradictory  it  is  true,  from  which  a  jury  might 
perhaps  have  reached  the  condusicHi  that  the  defendant  was  charge- 
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able  with  the  knowledge  that  for  some  time  past  it£  fastening  had  not 
been  secure. 

The  brief  of  plaintiff  seeks  to  sustain  a  right  to  recover  upon  the 
principle  that  a  master  is  bound  to  provide  a  safe  place  to  work  in,  and 
is  responsible  to  bis  employe  for  an  injury  sustained  by  the  latter  from 
a  defect  in  the  building  where  he  w(H-ks»  which  the  employer  knew  of, 
or  might  have  known  of,  by  the  exercise  of  ordinary  care.  The  only 
question  in  the  case,  as  presented  here,  is  whether  or  not  Langan's 
legal  relation  to  defendant  at  the  time  of  the  accident  was  that  of  serv- 
ant to  master.  Langan  was  not  employed  by  Tyler,  nor  by  Tyler's 
agent,  Talmadge.  He  was  a  volunteer,  assisting  his  brother-in-law 
at  the  latter's  request,  without  expecting  any  compensation  therefor 
from  defendant.  There  are  many  cases  in  the  books  treating  of  the 
legal  relation  of  a  volunteer  who  undertakes  to  assist  the  servants  of 
a  master.  Most  of  them  deal  with  the  question  whether  the  master  is 
liable  to  him  for  the  negligence  of  the  servants  with  whom  he  works. 
Where  there  is  some  personal  interest  on  the  part  of  the  plaintifE  in 
having  the  work  done,  as  where  a  passenger  on  a  street  car  helps  to 
push  tt  back  oyer  a  switch,  or  a  teamster  helps  the  driver  of  a  team 
ahead  of  him  to  repair  some  break-down  which  obstructs  the  road, 
or  helps  the  servants  of  another  to  load  his  own  cart  with  coal,  it  has 
been  held  that  the  relationship  between  the  volunteer  and  the  serv- 
ant's master  is  not  such  as  to  warrant  the  application  of  the  rule  which 
relieves  the  master  from  any  obligation  to  respond.  Railway  Co. 
V.  Bolton,  43  Ohio  St.  224,  i  N.  E.  333,  54  Am.  R^.  803 ;  Holmes  v. 
Railway  Co.,  L.  R.  4  Exch.  254,  L.  R.  6  Exch.  123.  There  are  other 
cases  which  hold  that  a  mere  volunteer,  without  any  personal  interest, 
cannot  recover  when  the  injuries  result  from  the  negligence  of  those 
servants  with  whom  he  works,  not  upon  the  ground  that  by  v<riunteer- 
ing  he  has  made  himself  their  fellow  servant  and  established  with  their 
employer  the  legal  relation  of  master  and  servant,  but  upon  the  ground 
that  he  cannot  thus  put  himself  in  a  better  position  than  the  servants 
he  volunteers  to  help.  So  where  servants  of  a  railroad  company  were 
busy  at  a  turntable,  which  moved  with  difficulty,  and  the  plaintifiF,  ob- 
serving them,  called  out  to  wait  a  moment  and  he  would  help  them, 
and  did  so,  and  was  injured  by  their  negligence,  the  court  said:  "He 
cannot,  by  volunteering  his  services,  have  any  greater  rights,  or  im- 
pose any  greater  duty,  on  the  defendant  than  if  he  was  a  hired  serv- 
ant." Degg  V.  Railway,  I  Hurl.  &  N.  773.  So,  in  another  case,  the 
court  said: 

"One  who  volnnteerg  to  associate  hitnaelf  with  the  defendnDt*B  aermnt  In 
the  performance  of  the  defendant's  work,  and  this  without  the  consent  or 
pvm  the  knowlediere.  of  the  defendant,  cannot  stand  In  a  better  position  than 
Hhose  with  whom  he  ossoelates  himself  in  respect  of  their  maBter*8  llabilitr. 
He  can  Impose  no  new  or  Rreater  obligations  on  the  employer  than  those  to 
which  be  was  subject  In  respect  of  the  employed."  Potter  v.  Faulkner,  31 
Law  J.  Q.  B.  Sa 

These  authorities,  however,  come  far  short  of  sustaining  the  pr(^K>- 
sition  that  the  volunteer  may  by  volunteering  to  act  make  himseH  a 
servant,  and  impose  upon  the  master  obligations  which  the  latter 
owes  <^y  to  his  servants. 
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As  was  stated  before,  neither  defendant  nor  defendant's  agent  ever 
employed  Langan.  To  Brennan  no  authority  to  employ  extra  help, 
or  to  select  individuals  to  make  repairs,  or  to  improve  the  running  of 
the  elevator,  was  ever  intrusted.  The  mere  circumstance  that  three 
months  before  he  had  invited  his  brother-in-law  to  remedy  the  spark- 
ing at  the  commutator,  ami  had  told  Talmadge  he  did  so,  to  which  the 
latter  did  not  object,  is  not  sufficient  evidence  of  authority  to  employ 
an  additional  temporary  servant  to  help  do  the  master's  work.  The 
plaintiif  s  counsel  submits  the  following  proposition : 

"Where  tbe  serTlces  are  reDdered  by  request  of  tlie  msn  In  cbarge.  though 
tbe  person  assisting  expects  no  pay.  and  Is  employed  for  a  mere  temporary 
purpose,  be  ts  for  the  time  being  a  aerrant,  and  entitled  to  the  same  protec- 
Qon  as  any  other  servant." 

The  cases  cited  on  the  brief,  however,  do  not  support  this  broad 
statement.  Railway  Co.  v.  Bolton,  43  Ohio  St.  224,  i  N.  £.  333,  54 
Am.  Rep.  803 ;  Degg  v.  Railway  Co.,  i  Hurl.  &  N,  773,  and  Potter 
V.  Faulkner,  31  Law  J.  Q.  B.  30,  have  been  referred  to  supra.  In 
Bradley  v.  Railroad  Co.,  62  N.  Y.  99,  the  track  master,  who  engaged 
plaintiff  to  scrape  snow  with  his  team,  had  express  authority  to  hire 
extra  help  when  occasion  required.  The  language  of  the  proposition 
in  the  brief  is  evidently  taken  from  Johnson  v.  Water  Co.,  71  Wis. 
553.  37  N.  W.  823,  5  Am.  St.  Rep.  243,  where  the  court  says : 

"Plaintiff  was  engaged  In  defendant's  work  at  the  request  of  tbe  man  In 
etaarge  of  tbe  work;  and  although  It  may  be  said  that  he  was  working  for 
a  mere  temporary  purpose,  and  that  the  plalntifT  iraa  not  expecting  any  pay 
ffM*  the  work  done,  and  In  that  sense  the  employment  was  voluntary,  still, 
being  In  tbe  defendant's  employment  at  tbe  request  of  Its  servant  or  foreman, 
he  was  not  a  trespasser,  and  he  was  at  the  time  being  tbe  servant  of  tbe 
defendant,  and  entitled  to  tbe  same  protection  as  any  other  servant  of  de- 
fendant and  probably  subject  to  the  same  rlska  of  injury  from  the  negligence 
of  bis  fdlow  aerr&nta." 

In  that  case  plaintiff  was  in  the  employ  of  contractors  who  were 
digging  a  ditch  for  defendant.  Other  men  were  in  the  same  trench, 
laying  mpt  and  calking  it  for  defendant.  He  was  called  by  one 
George  G.  to  help  them,  and  the  accident  ha^ened  apparently  because 
an  insufficient  force  was  employed  in  the  laying  and  calking.  But  it 
should  be  noted  that  the  case  came  up  on  demurrer,  and  the  com- 
plaint alleged  that  one  "Pooley  was  the  superintendent  of  said  defend- 
ant, and  as  such  superintendent  had  charge  of  said  work  of  calking, 
and  employed  men  to  do  such  work,  and  when  he  was  off  George  G. 
was  authorized  by  Pooley  to  have  control  of  the  work  and  of  the  men 
who  were  assisting  in  such  work."  In  Wiggett  v.  Fox,  11  Exch. 
832,  it  was  held  that  a  subcontractor  and  his  servants  were  the  fellow 
servants  of  workmen  employed  by  the  contractor.  In  Warburton  v. 
Raflway  Co.»  L.  R.  2  Exch.  30,  the  porter  of  a  railroad  company  was 
held  not  to  be  the  fellow  servant  of  an  engine  driver  of  another  rail- 
road, both  roads  using  the  same  station.  In  Abraham  v.  Reynolds, 
6  Jur.  (N.  S.)  53,  it  was  held  that  the  servant  of  a  carter  who  called  to 
receive  a  bale  of  cotton  and  brought  the  rope  with  which  to  lower  it 
was  not  the  fellow  servant  of  the  employes  of  the  owner  of  the  bale 
who  undertook  to  lower  it.  In  Railroad  Co.  v.  Harrison,  48  Miss. 
1X2,  12  Am.  Rep.  356,  the  injured  person  was  defeated  on  the  ground 
of  contributory  negligence. 
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The  last  case  dted  to  sustain  the  proposition  that  the  request  of  an 
unauthorized  servant  is  sufficient  to  transform  a  volunteer  into  a  serv- 
ant supports  no  such  proposition.  A  fireman,  acting  as  engineer  on 
a  railroad  train,  which  was  at  a  water  station,  asked  a  yoting  boy  to 
turn  on  the  water.  The  boy  was  climbing  on  the  tender  to  put  in  the 
hose,  when  other  cars  struck  the  car  attached  to  the  engine  and 
knocked  him  off.  The  court  said: 

"In  climbing  the  side  of  tbe  tender  at  the  leqneet  of  the  ttreman.  to  perform 
the  fireman's  dntr*  be  did  not  come  within  the  protection  of  the  company. 
To  recover  the  company  must  have  come  under  a  duty  to  hlra  which  rendered 
his  protection  necessary.  *  •  *  The  boy  was  where  he  had  no  right  to  be, 
and  where  he  had  no  right  to  claim  protection,— where  the  company  waa  In 
use  of  Its  private  ground,  and  waa  not  abusing  Its  privileges,  or  trespassing 
on  the  rights  or  Immunities  of  the  public.  The  only  apology  for  his  presence 
tlicre  Is  the  nnouthorized  request  of  one  who  could  not  delegate  bis  dnt7,  mod 
bad  uo  excuse  for  visiting  his  principal  witb  bia  own  thoughtless  and  fotrtish 
act."  Flower  v.  Railroad  Co.,  60  Pa.  210,  8  Am.  Rep.  251. 

To  the  same  effect  is  Rhodes  v.  Banking  Co.,  84  Ga.  320,  10  S.  E. 
922,  20  Am.  St.  Rep.  362,  where  brakemen  asked  a  boy  to  help  them 
pull  a  car,  and  he  did  so.  "The  plaintiff's  son,"  says  the  court,  ''was 
not  a  fellow  servant  with  the  servants  of  the  defendant  in  error.  To 
be  the  servant  of  another,  there  must  be  some  contract  or  some  act 
on  the  part  of  the  master  which  recognizes  the  person  as  a  servant, 
either  express  or  implied."  In  Everhart  v.  Railroad  Co.,  78  Ind.  292. 
41  Am.  Rep.  567,  plaintiff  was  returning  home  along  &  street  intersect- 
ed by  defendant's  tracks  on  which  several  flat  cars  were  slowly  moving. 
An  employ^  of  defendant,  who  was  employed  about  such  tracks,  re- 
quested plaintiff  to  get  upon  one  of  said  cars  and  apply  the  brake.  He 
did  so,  and  was  injured.   The  court  says : 

"If  the  plaintiff  were  to  be  regarded  as  having  bem  the  servant  ot  tbe 
defendant.  It  would  seem  that  he  could  not  recover  for  the  Injury  eaosed 
by  the  negligence  of  his  fellow  servants.  But  It  seema  to  us  that  *  *  • 
he  cannot  be  regarded  as  having  been  tbe  servant  of  the  defendant.  He  was 
□ot  requested  or  directed  to  man  tbe  brake  by  any  one  tbat  is  shown  to 
have  iiad  authority  from  the  defendant  to  make  soch  em|doym«nt  •  •  • 
The  plaintiff  was  a  mere  volunteer,  consenting,  at  the  request  or  dlrectlMi  of 
tbe  defendant,  to  perform  service  which  sbonld  have  been  performed  by  tbe 
employes  themselves,  and.  while  he  cannot  be  regarded  as  an  employ^,  be 
la  In  no  better  condition  tlian  if  he  lutd  been.  Nor  Is  he  in  any  better  condi- 
tion legally  than  if  he  had  been  a  mere  Intermeddler,  undertaking  to  perform 
tlie  service  without  request  or  direction  from  any  one,  because,  as  we  have 
seen,  be  was  not  requested  or  directed  to  get  upon  tbe  car  and  apply  tbe 
brake  by  any  one  having  power  from  tbe  defendant  to  authorize  him  to  do 
so.  The  defendant  owed  bim  no  duty  either  as  an  employ^,  paasoiKer,  or 
traveler  upon  a  highway  crossed  by  the  railroad.  Under  the  circumstances, 
the  autborltlea  above  cited  make  it  clear  tbat  the  defendant  to  not  liable. 
If  there  had  been  an  urgeut  necessity  for  some  one  other  than  an  emptoyd 
of  the  defendant  to  get  upon  the  car  or  cars  and  app^  tbe  brakes.  In  order 
to  prevent  a  destruction  of  human  life  or  valuable  property,  possibly  tbe  case 
might  be  different,  but  no  such  necessity  was  shown." 

See,  also,  Church  v.  Railway  Co.,  50  Minn.  218,  52  N.  W.  647,  16 
L.  R.  A.  861.  In  that  case  [^aintiff  was  requested  by  the  head  brake- 
man  of  a  wrecking  train  to  assist  in  switching  the  cars.  The  court 
held  that  it  "was  necessary  for  the  plaintiff  to  establish,  as  the  essen- 
tial foundation  of  his  right  to  recover,  the  existence  of  the  relation 
of  master  and  servant  between  himself  and  the  defendant  company. 
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and  this,  in  turn,  depended  upon  the  authority  of  the  head  brakeman 
to  employ  him  to  assist  in  the  switching."    It  says : 

"In  oar  opinion,  none  of  tbe  erldQiice  Introduced  or  ottered  bad  any  ten- 
dency to  prove  any  such  relation  between  plaintiff  and  defendant,  or  any 
each  antbority  on  tbe  part  of  tbe  bead  brakenun.  Tbe  fact  that  plaintiff 
had  been  or  was  In  tbe  employment  of  tbe  defendant  elsewhere  is  wholly 
anlmportant.  Be  was  not  at  ttie  station  on  defendant's  baalnesa.  He  war 
not  an  employ*  of  defendant  at  that  place  or  as  to  the  swltcbing  of  that 
wrecking  train.  The  case  stands  precisely  as  If  tbe  head  brakeman  bad 
called  on  any  other  bystander  at  tbe  station  to  assist  While  the  bead  brake- 
man  bad  charge  of  tbe  moTements  of  the  train  In  doing  this  switching  during 
the  temporary  absence  of  tbe  conductor  from  the  cars  on  other  bnslness,  yet 
this  was  tbe  entire  scope  and  extent  of  bis  antbority.  Tbe  conductor  had  not 
abdicated  tbe  general  charge  and  control  of  tbe  train  or  turned  it  over  to  tbe 
brakeman.  The  latter  bad  no  authority,  actual  or  apparent,  express  or  lni< 
plied,  either  from  custom  or  from  any  present  pressing  emergency,  to  employ 
additional  brakemeo,  eltbw  permanently  or  temporarily.  It  was  wholly  im- 
material whether  two  brakemen  wvn  or  weta  not  sufficient  to  do  tbe  swltcb- 
ing. Bren  If  tbey  were  not,  that  fact  would  not,  under  tbe  circnmstancea, 
give  a  mere  brakeman  authority  to  employ  an  additional  f(»%e.  If  any  one 
on  tlie  ground  bad  any  implied  authority  to  do  so  It  was  tbe  conductor,  who 
bnd  charge  and  control  of  the  train.  In  doing  what  be  did  tbe  plaintiff  was, 
therefore,  a  mere  volunteer,  and  as  such  assumed  all  the  risks  Incident  to  tbe 
position.  Tbe  defendant  did  not  bear  to  him  tbe  relation  of  master  or  em- 
ployer, and  owed  him  no  duty  as  such." 

In  Morris  v.  Brown,  in  N.  Y.  318,  18  N.  E.  722,  7  Am.  St.  Rep. 
751,  plaintiff's  intestate  was  an  engineer,  who,  when  going  to  inspect 
the  tunnel  for  the  Croton  aqueduct,  rode  (as  he  often  had  ridden  be- 
fore) on  a  returning  dump  car  of  the  defendants,  who  were  excavating 
the  tunnel.  Eventually  this  turned  out  to  be  an  unsafe  way  of  getting 
to  his  destination.    In  the  opinion  is  found  the  following: 

"Plaintiff  did  not  acquire  any  right  to  be  upon  tbe  car  through  any  consent 
or  act  or  acquiescence  on  tbe  part  of  the  defendants.  The  brakeman  of  tbe 
car  had  known  it,  but  neither  bis  knowledge  nor  assent  could  bind  de- 
fendant He  was  not  their  agent  for  that  pnrpose.  It  is  a  graeral  proposi- 
tion' that  a  master  is  chargeable  with  the  conduct  of  his  servant  <mly  when 
be  acts  In  the  execution  of  t3ie  antbority  given  blm.  *  *  *  In  the  case 
before  us  the  brakeman  was  never  told  or  authorized  to  carry  any  person, 
and  if  be  acquiesced  In,  or  by  silence  consented  to,  tbe  intestate's  going  in 
upon  tbe  cars,  there  is  no  eyldence  that  in  doing  so  be  was  acting  In  the  line 
of  .his  duty  or  within  tbe  scope  of  bis  employment  The  deceased  bad.  In 
fact  ridden  upcm  tbe  car.  He  had  done  so  under  no  other  permission.— a 
volunteer,  but  in  safety.  In  each  instance,  however,  he  must  be  deemed  to 
have,  assumed  tbe  rtak,  and  tills  last  time  he  was  unfortunate.  The  con- 
sequences of  that  misfortune  should  not  be  thrown  upon  the  defendants." 

It  will  be  remembered  that  the  only  negligence  charged  upon  de- 
fendant in  the  case  at  bar  is  the  failure  to  k«ep  the  hanger  securely 
affixed  to  its  place,  or  to  discover  from  reasonably  careful  inspection 
that  it  was  loose  and  likely  to  give  way  under  strain.  This  measure  of 
active  vigilance  to  secure  a  sale  place  to  w<x'k  in  and  safe  appliances 
to  work  with  may  be  required  of  the  master  by  the  servant  he  has  em- 
ployed, but  is  not  due  to  a  stranger.  A  leading  case  in  this  state  is 
Larmore  v.  Iron  Co.,  101  N.  Y.  393,  4  N.  E.  752,  54  Am.  Rep.  718. 
There  plaintiflf  went  upon  premises  of  defendant  to  solicit  employment. 
He  passed  near  a  piece  of  machinery  for  raising  ore.  The  machine 
was  defective,  and  by .  its  breakdown  while  he  was  near  it  he  was  in- 
jured.   He  insisted  that  defendant  was  negligent  in  omitting  to  take 
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affirmative  measures  to  ascertain  and  remedy  defects.  The  court  held 
that  as  to  persons  standing  in  certain  relations  to  defendant  a  duty 
rested  upon  the  company  to  exercise  reasonable  care  in  the  main- 
tenance and  reparation  of  the  machine;  "but  the  plaintiff  stood  in  no 

such  relatiOTi  to  the  defendant  as  imposed  upon  it  the  duty  to  keep 
the  machine  in  repair.  He  was  in  every  legal  sense  a  stranger  to  the 
defendant.  *  *  *  There  is  no  negligence,  in  a  legal  sense,  which 
can  give  a  right  of  action,  unless  there  is  a  violation  of  a  legal  duty 
to  exercise  care.  The  duty  may  exist  as  to  some  persons  arid  not  as 
to  others,  depending  on  peculiar  relations  and  circumstances.  *  *  * 
In  the  case  before  us  there  were  no  circumstance  creating  a  duty  on 
the  part  of  the  defendant  to  the  plaintiff  to  keep  the  machine  in  re- 
pair. *  •  *  The  machine  was  not  intrinsically  dangerous.  The 
plaintiff  was  a  mere  licensee.  The  negligence,  if  any,  was  passive,  and 
not  active  of  omission  and  not  of  commission."  The  same  principle 
is  enunciated  in  Nicholson  v.  Railway  Co.»  41  N.  Y.  529,  where  the 
court  says : 

"Plalotlff  bad  an  Implied  license  to  crose  at  that  point  and  bence  he  was 
lawfully  there.  He  was  not  there  by  Invitation  of  the  defendant  nor  tn  the 
business  of  defendant  •  *  •  While  he  was  lawfnlly  there  he  bad  no 
right,  as  against  the  defendant  to  be  there.  It  could  at  any  time  Itave  re- 
voked the  license.  •  •  •  Defendant  owed  the  intestate  no  active  duty. 
It  owed  him  no  duty  whatever,  except  such  as  every  citizen  owes  another. 
It  had  no  right  Intentionally  to  Injure  him,  and  would  be  liable  If  It  needlessly 
or  carelessly  injured  falm  while  performing  Its  own  business.  It  owed  hlni 
■  duty  to  abstain  from  Injuring  bira  either  Intentionally  or  carelesaly,  but 
It  did  not  owe  blm  the  duty  of  active  vigilance  to  see  that  he  was  not  In- 
jured while  upon  Its  land  merely  by  permission.** 

In  our  opinion,  the  direction  of  a  verdict  in  favor  of  defendant  was 
correct,  and  the  judgment  is  affirmed. 


L  PoBLio  Lasds—Ccttino  Timber — itioHT  op  RAn,ROA». 

Under  Act  ^larch  3,  1S75,  8  1.  granting  railroad  companies  the  right  of 
way  through  public  lands,  with  right  to  take  from  public  land  "adjacoir 
to  the  line  of  railroad  timber  necessary  tar  the  construction  of  the  road, 
timber  cut  at  a  distance  from  the  road  of  17  to  28  miles  by  air  Une;  20 
to  25  miles  by  wagon  road,  and  22  to  26  miles-  by  the  windings  of  a  river 
down  which  some  of  it  was  floated,  was  tntcen  from  "adjacent"  land, 
witbin  the  meaning  of  the  act;  It  appearing  tbnt  It  was  a  barren,  frontitf 
country,  with  no  suitable  timber  nearer  titan  that  taken,  and  that  the 
lands  from  which  It  was  taken  were  materially  twneflted  by  the  road, 
and  the  timber  could  be  hauled  that  distance  wttii  reasonable  prollL 

S.  Statute— CossTnucTiON. 

In  Act  March  3,  1875,  i  1,  the  meaning  of  the  word  "adjacent."  as 
applied  to  public  lands,  shonld  be  determined  by  the  evidence  In  each 
parttcolar  case. 


In  Error  to  the  Circuit  Court  oi  the  United  States  for  the  Southern 
Division  of  the  District  of  Idaho. 


UNITED  STATES  v.  ST.  A^'THOMY  B.  00. 
(Gtrcnit  Oonrt  of  Appeals,  Ninth  Circuit.  March  3,  IOOSl) 


No.  731. 
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This  Ii  an  action  to  recover  from  the  defendant  In  error  the  valne  of  timber 
cut  by  It  npon  tbe  public  lands  of  the  United  States  In  Idaho  for  nae  In  the 
construction  of  the  railroad  of  the  defendant  In  error.  After  the  filing  of 
complaint  and  answer,  the  case  was  submitted  to  the  lower  court  upon  an 
agreed  statement  of  facts,  substantially  as  fi^ws:  The  plaintiff  In  errw 
was  the  owner  and  in  possession  of  the  lands  described  in  the  complaint 
During  the  summer  and  fall  of  the  year  1889  the  def^dant  la  error,  an  Idaho 
corporation*  entered  npon  the  said  lands,  and,  through  lt>  a^nta  and  repre- 
aentatlTes,  est  and  remored  tiierefrom  1,682,975  feet  of  timber,  of  the  manu- 
factured valne  of  $12.85  per  thousand  feet,  and  ot  a  stnmpage  Talne  of  (IJIO 
per  thonsand  feet,  and  used  the  same  in  the  construction  of  Its  railroad 
between  Idaho  Falls,  In  Bingham  county,  and  St  Anthony,  in  B^mont 
cdunty,  state  of  Idaho,  a  distance  of  approximately  40  miles.  Said  railroad 
pasned  through  public  lands  of  the  United  States,  and  the  defendant  In  error 
had  duly  complied  with  all  the  requirements  of  the  act  of  March  3,  1875. 
granting  to  railroad  companies  the  right  of  way  through  the  public  land  of 
the  United  States,  and  became  entitied  to  the  buieata  and  privileges  tlwrein 
granted  to  railroad  companlea.  Ttie  timber  was  cut  at  a  distance  from  tiie 
road  of  17  to  28  miles  by  air  line,  from  20  to  SS  miles  by  wagon  road,  and 
from  22  to  26  miles  following  the  windings  of  the  riTer,  down  which  much 
of  the  timber  was  rafted.  The  remaining  portion  was  hauled  by  wagon,  the 
rond  being  a  good  one,  with  no  unusual  grades;  and  the  timber  could  be 
hauled  by  wagon  to  the  place  where  It  was  used  with  reasonable  profit 
There  was  no  other  suitable  timber-bearing  land  upon  either  side  of  the  line 
of  the  railroad  as  near  as  were  the  lands  in  question,  and  said  lands  were 
80  situated  with  reference  to  said  railroad  as  to  be  benefited  thereby.  It  is 
admitted  that  the  defendant  in  error,  in  going  upon  said  lands  and  cutting 
and  removing  timber  therefrom,  did  not  act  undw  a  mistake  of  fact  bat  be* 
lleved  that  It  had  the  right  to  do  so,  using  ordinary  care  and  prudence,  and 
acting  under  the  advice  of  Its  counsel.  Upon  the  questions  Involved  In  thla 
■tatement  of  facts  the  court  below  rendered  its  decision  in  tavat  of  the  de- 
fendant railroad  company,  and  ti>e  plaintiff  sued  ont  a  writ  ot  error  Xbenmfiaa 
to  this  court 

R.  V.  Cozier,  U.  S-  Atty. 

P.  L.  Williams  and  F.  S.  Dietrich,  for  defendant  in  error. 
Before  GILBERT.  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
assignments  of  error  present  this  question :  Were  the  lands  from 
which  the  timber  was  cut  by  the  defendant- in  error  "adjacent"  to  the 
line  of  its  railroad,  within  the  meaning  of  the  act  of  March  3,  1875  ? 
Section  i  of  the  said  act  provides : 

rlifbt  ot  way  through  the  public  lands  of  the  United  States  Is  hereby 
granted  to  any  ralhroad  company  duly  organized  under  the  laws  of  any  state 
or  territory.  *  •  •  which  shall  have  filed  with  the  secretary  of  the  In* 
terfor  a  copy  of  Its  articles  of  Incorporation  and  the  proofs  of  Its  organiza- 
tion under  the  same,  to  the  extent  of  one'  hundred  feet  on  each  side  of  the 
central  line  of  said  road;  also  the  right  to  take  from  the  public  land  adjacent 
to  the  line  of  said  road,  material,  earth,  stone  and  timber  necessary  for  the 
cKistmction  of  Its  said  railroad."  18  Stat  482. 

It  ia  contended  by  the  jriaintiff  in  error  that  the  word  "adjacent," 
in  this  section,  should  be  ccmstrued  to  mean  "in  proximity  to,"  "con- 
tiguous," or  "near"  the  line  of  the  railroad,  and  that  the  distance  of 
17  to  26  miles  cannot  reasonably  come  within  such  a  definition.  The 
section  has  been  variously  construed  by  the  trial  courts,  but  not 
definitely  passed  upon  by  the  court  of  last  resort.  In  U.  S.  v.  Denver 
&  R.  G.  R.  Co.  (D.  C.)  31  Fed.  886,  the  court  construed  the  language 
of  the  act  as  intending  to  indicate  such  timber  and  other  materials  as 
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could  be  comreniently  reached  by  ordinary  transportation  wagons. 
In  U.  S.  V.  Chaplin  (C.  C.)  31  Fed.  890,  land  was  declared  to  be 
"adjacent,"  within  the  purpose  and  intent  of  the  act,  wlien  by  reason 
of  its  proximity  thereto  it  is  directly  and  materially  benefited  by  the 
construction  of  the  railroad.  And  in  U.  S.  v.  Lynde  (C.  C.)  47  Fed. 
297,  300,  the  court  expressed  the  opinion  that  just  what  should  be  con- 
sidered adjacent  land  must  be  determined  by  the  evidence  in  each  par- 
ticular case.  The  latter  view  has  met  with  the  approval  of  this  courts 
as  indicated  by  the  opinion  of  Judge  Hawley  in  Stone  v.  U.  S.,  12 
C.  C.  A.  451,  64  Fed.  667,  29  U.  S.  App.  32.  No  exact  definition  was 
there  attempted,  the  court  merely  holding  that,  "under  the  bets  pre- 
sented," a  reasonable  construction  of  the  language  of  the  act  would 
not  permit  the  timber  land  in  question  to  be  deemed  adjacent  to  the 
line  of  railroad  of  the  defendant  company.  This  decision  was  affirmed 
by  the  supreme  court  of  the  United  States  (Stone  v.  U.  S.,  167  U.  S. 
178,  191,  17  Sup.  Ct.  778,  42  L.  Ed.  127),  without  further  determining 
the  boundary  of  adjacency  contemplated  by  the  act  of  congress.  The 
court  concurred  with  the  view  expressed  in  Denver  &  R.  G.  R.  Co. 
V.  U.  S.  (C.  C.)  34  Fed.  838,  841,  that  congress  did  not  mtend  to  grant 
anything  like  a  general  right  to  take  timber  from  land  where  it  was 
most  convenient,  but,  other  than  this  expression,  did  not  attempt  to 
interpret  the  language  of  the  act,  and  left  the  decision  dependent  upon 
the  particular  facts  presented. 

.  It  is  well  settled  that,  while  public  grants  arc  to  be  construed  strictly 
against  the  grantees,  they  are  not  to  be  so  construed  as  to  defeat  the 
intent  of  the  legislature,  or  to  withhold  what  is  given  either  expressly 
or  by  necessary  or  fair  implication.  And  to  ascertain  that  intent  it  is 
often  necessary  to  look  to  the  condition  of  the  country  when  the  acts 
were  passed,  as  well  as  to  the  purposes  declared  on  their  face,  and  read 
all  parts  of  them  together.  Railroad  Co.  v.  Barney,  113  U.  S.  618, 
^5,  5  Sup.  Ct.  606,  28  L.  Ed.  1 109.  In  U.  S.  v.  Denver  &  R.  G.  R. 
Co.,  150  U.  S.  I,  15,  14  Sup.  Ct.  II,  37  L.  Ed.  975,  this  rule  of  con- 
struction was  held  to  be  properly  applicable  to  the  act  of  1875  in  con- 
troversy in  the  present  action.  In  that  case  the  timber  was  cut  from 
lands  adjacent  to  the  line  of  railway  of  the  defendant,  but  was  used 
in  the  construction  of  its  road  at  points  distant  from  the  place  at  which 
it  was  taken.  Under  the  rule  of  awistruction  above  stated,  it  was  held 
to  be  the  purpose  of  congress  to  aid  tailroad  companies  entitled  to  the 
benefits  of  the  act  by  conferring  the  right  to  take  timber  necessary  for 
road  construction  from  adjacent  public  lands,  and  use  it  upon  distant 
portions  of  their  lines.  Applying,  then,  this  liberal  construction  of  the 
act  to  the  facts  before  us,  we  are  entitled  to  consider  that  the  road 
under  construction  passed  through  a  barren,  frontier  country;  that, 
according  to  the  admitted  facts,  there  was  no  suitable  timber  upon 
either  side  of  the  said  road  nearer  than  the  lands  in  question,  and  that 
said  lands  from  which  the  timber  was  cut  were  near  enough  and  so 
located  with  reference  to  said  road  as  to  be  directly  and  materially 
benefited  thereby;  that  said  timber  could  be  hauled  by  wagon  to  said 
railroad  with  reasonable  profit.  These  conditions  are  important  in 
considering  whether  the  privilege  conferred  by  congress  has  been 
properly  exercised,  and  whether  the  mutual  benefits  contemplated  bv 
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the  act  are  likely  to  be  realized.  The  case  <A  Bacheldor  v.  U.  S.,  aS 
C.  C.  A.  346,  83  Fed.  986,  presented  a  similar  state  of  facts  to  the  one 
at  bar.  Bacheldor,  acting  for  the  Denver  &  Rto  Grande  Railway 
Company,  had  cut  timber  from  government  land  some  25  miles  distant 
by  wagon  road  from  the  line  of  railroad,  in  the  construction  of  which 
it  was  to  be  used.  No  suitable  timber  could  be  found  nearer.  The 
trial  court  instructed  the  jury  that  the  word  "adjacent,"  as  used  in  the 
act  of  congress  authorizing  the  cutting  cA  timber  for  railroad  con- 
struction, meant  the  tier  o?  townships  lying  adjoining  on  either  side 
of  the  townships  upon  or  through  which  the  line  and  right  of  way 
of  the  proposed  railroad  passed.  The  supreme  court  of  the  territory 
of  New  Mexico  affirmed  the  conviction  of  Bacheldor,  but  the  judg- 
ments of  both  courts  were  reversed  by  the  circuit  court  of  appeals  for 
the  Eighth  circuit;  Judge  Thayer,  speaking  for  the  court,  declaring 
that  no  court  can  say,  as  a  matter  of  law,  that  a  trespass  was  commit- 
ted because  timber  was  taken  from  a  place  25  miles  distant  by  wagon 
road  from  the  right  of  way  of  the  railroad,  but  it  should  be  left  to  a 
jury  of  the  vicinage  to  determine,  under  proper  instructions  frtMn  the 
court,  whether  the  right  accorded  byj^c  statute  was  fairly  exercised, 
as  congress  intended  it  should  be.  The  fact  that  congress  did  not  in 
definite  terms  limit  the  right  to  take  timber  and  other  materials  to 
adjoining  townships,  but  used  the  word  "adjacent," — a  purely  relative 
term,  which  may  be  understood  differently  when  applied  to  different 
objects  or  under  different  circumstances, — was  there  considered  very 
persuasive  evidence  that  congress  did  not  intend  to  fix  an  arbitrary 
line,  beyond  which  the  right  to  take  timber  and  other  materials  should 
not  extend,  but  that  its  purpose  was  to  leave  such  right  to  be  governed 
by  circumstances.    It  was  further  said : 

"Congress  Intended  to  otter  nibstantial  Inducements  for  the  construction 
of  railroads  In  certain  sections  of  the  country  where  timber  sultahle  for 
railroad  construction  was  known  to  be  scnrce,  and  In  mnny  places  distant 
from  the  lines  of  road  to  be  ben^ted,  as  they  would  be  projected  and  bnUt* 
For  that  reasoD  It  did  not  establish  a  fixed  line  on  either  side  of  the  right 
of  way.  which,  If  established,  would  at  times  render  the  privilege  of  taktog 
material  valueless;  but  It  chose  to  confer  the  privilege  In  such  terms  as 
would  allow  the  land  department,  and  courts  and  juries  as  well,  some  discre- 
tion In  determining,  under  different  conditions,  what  was  a  proper  limit 
within  which  It  might  be  exercised.  It  accordingly  authorized  timber  and 
other  materials  to  be  taken  from  adjacent  lands,  leaving  those  whose  duty 
it  would  be  to  see  that  the  right  was  not  abused,  but  was  exercised  In  a 
reasonable  manner,  to  decide  in  any  given  case  whether  the  land  frwn 
which  material  had  been  obtained  was  adjacent  to  the  right  of  way,  wlfUn 
tha  spirit  and  Intent  of  the  act" 

We  are  in  accord  with  this  construction  of  the  act.  And  while, 
under  some  circumstances,  the  cutting  of  timber  from  public  lands  at 
a  distance  of  from  17  to  26  miles  from  the  line  of  railroad  under  con- 
struction would  undoubtedly  be  deemed  a  trespass,  as  without  the 
meaning  <^  the  word  "adjacent"  in  said  act,  the  circumstances  of  the 
present  case  do  not  warrant  such  a  holding.  No  injury  appears  to 
have  been  suffered  by  the  plaintiff  in  error  by  reason  of  the  act  of  the 
defendant  in  error.  On  the  contrary,  the  land  from  which  the  timber 
was  cut  is  admittedly  benefited  by  the  construction  of  the  railroad, 
and,  under  all  the  conditions  existing,  it  should  be  considered  to  be 
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"adjacent"  to  the  line  of  railroad  constructed  by  the  defendant  in  error, 
as  contemplated  by  the  act  of  1875. 
The  judgment  of  the  circuit  court  is  affirmed. 


HANraDFTOT— JrRraDTCTIOM  AB  DRPENDBKT  OK  CON8RIIT. 

Bankr.  Act  I  23b.  providea  that  salta  by  tbe  trustee  shall  only  be 
brougbt  in  courts  where  the  bankrupt  might  have  brought  them  anless 
by  consent  of  the  proposed  defendant.  Creditors  filed  a  petition  In  in- 
Tiriontary  bankruptcy  on  the  ground  that  their  debtw  had  sold  his  prop- 
erty to  P.  with  Intent  to  prefer  him,  and  at  the  same  time  obtAlned 
an  injunction  restraining  an  attaching  credltw  frcHn  proceeding  with 
hli  attachment  and  the  bankrupt  and  P.  from  attempting  to  take  pos- 
sessicMi  of  tbe  attached  property,  etc  F.'s  motion  to  dissolve  tbe  In- 
junction was  denied,  and  a  referee  appointed  to  examine  Into  the  good 
faith  of  tbe  aal4>  to  P..  etc.  Thereafter,  the  adjudication  In  bankmptcy 
having  meanwhile  been  entered  by  default,  the  referee  rejKirted  thai 
P.  had  reasonable  cause  to  believe  the  debtor  insolvent  at  the  timv 
of  the  sale.  P.  flied  a  petition  in  the  district  court  redtiug  the  prior 
proceedings  and  praying  to  liare  the  referee's  finding  reviewed  and 
the  Injonctlon  dissolved.  The  trustee  in  bankruptcy  answered,  tbe  an- 
swer being  made  a  cross  petition,  and  prayed  an  order  requiring  P. 
to  account  for  and  turn  over  the  propertr.  ffeMt  that  tbe  district  court 
bad  jurisdiction  to  make  orders  dlnctlng  P.  to  account  for  and  turn 
OTer  Uie  propertr,  the  record  aufBcleotly  allowing  Oiat  ta«  bad  consented 
to  tbe  litigation. 

Petition  for  Kevision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Mississippi. 

It  appears  from  the  record  that  several  creditors  4tf  A.  B.  Wolf,  holding 
clalnia  for  an  amount  suffldent,  filed  a  petition  In  the  diatrlct  court  to  have 
him  adjudged  a  bankrupt  The  ground  of  bankmptcy  alle^  was  that 
within  four  months  then  next  preceding  he  bad  sold  and  ddfvered  to  the 
petitioner  Philips,  one  of  his  creditors,  all  of  bla  property,  conslstln;;  of  real 
estate,  merchandise,  cboses  in  action,  etc.,  with  Intwt  to  give  said  Pbllips 
an  unlawful  preference.  Simultaneously  a  petition  was  flled  by  tbe  same 
creditors  against  tlie  New  Orleans  Chemical  Company,  the  sheriff  of  Scott 
county.  Miss.,  and  said  Philips,  reciting  the  fact  of  tbe  petition  in  invol- 
untary bankruptcy  having  been  filed,  and  the  forth^  facta  that  the  said 
sate  had  been  made  to  Philips  with  frandnlent  Intent;  thnt  tbe  New  Orleans 
Cihemtcal  Oompany  bad  a  few  days  before  procured  a  writ  of  attacluneiit 
against  Wolf,  which  the  plaintiff  had  levied  upon  a  large  part  or  the  whole 
of  tbe  property  of  snld  Wolf,  and  was  In  possession  of  the  sherffT.  unless  it 
should,  before  action  on  the  petition,  he  replevied  by  Wolf  or  Philips.  It 
was  charged  that  If  the  chemical  company  should  be  allowed  to  proceed 
with  its  attachment,  It  would  be  disposed  of  If  not  leplevled,  and  would  be 
dIsKipated,  or  be  so  Internilueled  or  confused  as  to  defeat  the  purpose  of 
the  bankruptcy  proceedings.  An  injunction  was  prayed  for  to  restrain  the 
further  pro!:e(>iitlon  of  the  attachment  suit  and  to  prevent  Wolf.  PhUtps, 
and  the  shprlflT  from  h>termeddling  with  or  recovering  any  of  the  prcHierty. 
and  for  tbe  .ippointnient  of  a  receiver  to  take  charge  of  the  same  until  a 
trustee  could  be  appointed  after  an  ndjudicatlou  of  Wolf  as  a  bankrupL 
An  Injnnt'tion  was  ^rmntecl  upon  petitioner  entering  a  bond  In  Uie  sum  of 
SL*.(HM)  to  plaintiff  i'hiilpa.   Philips,  having  been  duly  Bummoficd,  moved  fOr 
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a  dlssolDtlon  of  tbe  InjoDctlon  four  da  yd  later  on  affidavits  and  testlnuHiy. 
At  tbe  same  time  he' filed  an  answer,  claiming  to  have  acquired  the  property 
from  Wolf  In  good  faith;  that  the  price  In  hand  paid  was  all  cash  except 
$1,850  borrowed  money  owing  to  him  by  Wolf.  He  also  alleged  that  a.  small 
lot  of  flour,  of  tbe  value  of  $12S.  which  hnd  never  belonged  to  Wolf,  was  In 
his  store  with  the  stock  bought  of  the  latter.  He  denied  the  charge  of  having 
acquired  Woirs  property  in  contraveutlon  of  the  bankrupt  law.  The  mo- 
tion to  dlmrfTOi,  after  argument  both  parties,  was  denied,  but  tlie  Injunc- 
tion was  modified  to  the  extent  of  allowing  Philips  to  recover  bis  flour.  In 
tbe  same  order  the  matter  was  referred  to  the  referee,  Nugent,  for  full  1n- 
restigatfon  and  finding  as  to  tbe  solvency  of  Philips,  the  bona  fides  of  the 
transfer  of  said  property,  and  of  the  solvency  or  Insolvency  of  Wolf,  and  all 
other  material  facts.  On  December  3,  1900,  Wolf  was  adjudged  bankrupt 
by  default.  The  referee  reported,  on  December  28th.  the  facts  ns  found  by 
him.  He  found:  (1)  That  Wolf  was  insolvent  at  the  time  of  the  transfer 
of  the  stock  of  merchandise  and  accounts  to  Philips;  (2)  that  $1,800  of  tbe 
coDBideratloD  was  a  pre-existing  debt;  (3)  that  Philips  bad  reasonable  cause 
to  believe  that  Wolf  was  Insolvent  at  tbe  time  of  the  conveyance.  Tbe  re- 
port was  filed  December  28th.  Subsequently  Philips  filed  a  petition  In  the 
district  court  reciting  aU  prior  proceedings  and  the  flppolntmcnt  of  a  trustee; 
ave^ng  that  tbe  referee  erred  In  bis  finding  that  petitioner  liad  rcasuunble 
cause  to  believe  that  Wolf  intended  to  prefer  him  over  bis  other  creditors; 
alleged  that  the  evidence,  all  of  which  was  on  file,  showed  the  contrary; 
and  that  .he  purchased  the  property  in  good  faith  for  an  adequate  con^ideru- 
tlon.  He  prayed  that  his  petition  be  taken  as  an  exception  to  the  finding, 
and  that  the  court  would  review  the  said  evidence  and  finding  of  tlie  referee, 
and  dissolve  its  said  restraining  order.  'Hie  attwneys  for  the  creditors  and 
for  E.  L.  Tamer,  t^e  trustee,  who  bad  been  appointed  by  tbe  district  court, 
accepted  service  of  said  petition,  and  for  Uie  purpose  of  a  speedy  bearing 
on  said  petition  and  such  pleas,  answers,  or  demurrers  as  they  might  present 
thereto  waived  notice,  and  agreed  that  the  same  should  be  heard  before  tbe 
district  Judge  on  April  6th  thereafter.  This  agreement  and  waiver  was  made 
on  March  29,  1901.  On  the  next  day  a  separate  answer  to  Philips*  petition 
of  review  was  filed  by  E.  L.  Turner,  the  trustee  of  the  bankrupt  which 
maintained  the  correctness  of  the  referee's  finding,  and  repeated  tbe  allega- 
tion of  tbe  unlawful  preference.  This  answer  was  made  a  cross  petition, 
and  upon  an  averment  that  Philips  had  secured  possession  of  tbe  bankrupt's 
property,  and  had  disposed  of  a  portion  of  it  It  was  prayed  that  he  be  re- 
quired to  account  for  and  pay  over  the  proceeds,  aa  well  as  to  surrender 
what  remained.  Pblllps,  who  had  filed  the  petition  which  provoked  tbls 
answer  and  cross  petition,  and  who  had  alleged  the  appointment  or  election 
of  a  trustee  f<»-  Wolf's  estate,  entered  a  motion  to  strike  out  the  answer  of 
Turner,  trustee,  upon  the  grounds:  First  that  Turner  was  not  a  party,  and 
was  without  interest;  and,  second,  because  the  court  bad  no  Jurisdiction 
to  determine  the  alleged  Interest  of  said  trustee  touching  tbe  matter  about 
which  relief  was  sought  He  also  interposed  a  demurrer  to  tbe  cross  petition 
for  want  of  Jurlsdlctton.  and  because,  as  all^^,  there  was  no  law  for 
granting  the  relief  prayed  for.  The  court  entered  a  decree  or  order  on 
May  9,  1901,  overruling  Philips'  demurrer  and  motion,  and  directing  Plilllps 
to  render  an  account  to  the  referee  of  all  property  and  effects  received  by 
him  from  Wolf,  the  bankrupt  and  to  turn  over  and  deliver  to  E.  h.  Turner, 
the  trustee,  the  accounts  and  property  remaining  in  his  bands,  and  that  be 
pay  the  ascertained  value  of  such  portion  of  tlie  property  ns  should  not  be 
surrendered.  On  the  same  day  the  court  made  an  order  reciting  that  It 
having  been  made  to  appear  on  the  hearing  of  tbe  Issues  on  petition  of  the 
creditors  and  of  P.  Philips,  tbe  claimant  that  a  portion  of  the  assets  and 
effects  of  tbe  bankrupt  were  still  la  the  possession  of  the  sbra'lff  of  Bcott 
county  under  writs  of  attachment  and  that  Philips,  out  of  whose  possesslou 
the  same  had  been  taken,  had  been  required  to  surrender  tbe  same  to  IS>  L. 
Turner,  trustee,  it  was  therefore  ordered  that  the  sheriff  deliver  same  to 
Philips,  or,  in  bis  absence,  to  B.  L.  Turner.  An  application  was.  made  for  a 
writ  of  seizure  and  sequestration  of  Woirs  effects  In  Philips'  bands,  adjudged 
to  have  been  transferred  In  fraud  vt  the  bankrupt  law,  and  same  was 
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granted.  Tbe  petition  filed  by  PbUlps  In  thla  eornt  la  to  rertew  thm  orAtam 
of  tbe  diBtrtct  court. 

Geo.  S.  DodcU,  Charles  J.  Boatner,  and  Mark  M.  Boatncr,  for  peti- 
tioner. 

L.  H.  Doty  and  T.  M.  Miller,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Hie  only  material  question  raised  is  as  to  the 
jurisdiction  of  the  district  court  to  make  the  orders  and  decrees  relat- 
ing to  the  property  transferred  by  the  bankrupt,  Wolf,  to  Philips. 
The  petitioner,  Philips,  having  voluntarily  entered  into  the  litigation 
in  that  court,  cannot  now  be  heard  to  deny  its  jxu"isdiction.  By  the 
terms  of  the  bankruptcy  act  (section  23b)  Philips  consenting,  the  dis- 
trict court  had  jurisdiction  of  the  questions  litigated  with  him.  The 
record,  we  think,  shows  that  Philips  consented  to  the  litigation  in  the 
district  court. 

On  the  authority  of  Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct. 
1000,  44  If.  Ed.  I175,  the  judgment  of  the  district  court  is  affirmed. 


TEXAS  &  P.  RY.  CO.  T.  SMITH  et  a!. 
(Clicult  Court  of  Appeals.  Fifth  Olrcnlt   April  22,  1902J 


1.  RATLROADtl— BakD   CAIU— ImjURY   TO  EuPLOTK — NEGLIGENCE    OV  FeLMW 
SBRVANTa. 

A  hand  car  Is  within  the  meaning  of  Acts  Tex.  1S9T,  p.  H,  I  1.  provid- 
ing that  railroad  companies  shall  be  liable  for  all  damages  sustained 
by  aoy  servant  or  employ^,  while  engaged  In  tbe  work  of  operating 
tbeir  "cars,  locomotives,  or  trains,"  by  reason  of  the  negligence  of  any 
other  servant  or  employe,  and  the  fact  tliat  such  servants  or  employes 
were  fellow  servants  shall  not  destroy  such  llabllltr* 
1  Sam— Vice  Prikcipai.— Rioht  to  Rbcovbr  foe  Injdbixs. 

A  foreman  of  a  gang  of  men  engaged  In  repairing  the  tracks  of  a 
railroad  company  Is  within  the  protection  of  the  stictlon  recited  (Art;* 
Tex.  1897,  p.  14.  §  1),  and  the  fact  that  by  section  2  be  Is  made  a 
principal  docs  not  bar  bis  recovering  for  Injuries  resnltlue  froin  the 
negligence  of  tbe  men  under  bis  controL 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 

District  of  Texas. 

By  an  action  commenced  in  the  circuit  court  of  the  United  States  for  tbe 
Northern  district  of  Texas,  Mrs.  F.  S.  Smith,  for  herself  and  as  next  friend 
and  guardian  of  ber  two  minor  children,  C.  F.  and  B.  S.  Smith,  sued  the 
Texas  &  Pacific  Railway  Company  for  damages  on  account  of  the  death 
of  F.  8.  Smith,  ber  deceased  husimud,  and  the  father  of  the  minor  chlldreD. 
In  ber  petition  she  iilleges  that  on  April  11,  1809.  Smith  was  In  the  employ 
of  tbe  defendant  company  as  foreman  of  an  extra  gang  of  tmekmen.  whose 
du^  it  was  to  lay  steel,  etc.,  and.  while  thus  employed,  received  c«taln 
personal  Injuries  which  resulted  In  his  death,  while  exercising  due  care; 
that  the  company  was  negligent  In  delivering  to  Smith  a  defective  and  un- 
safe band  car  to  be  used  by  him  and  his  meo  In  the  performance  of  thrir 
duties;  that  at  the  time  of  receiving  the  injury  Smith  was  riding  on  tli-' 
front  hand  car,  with  a  number  of  bis  men,  returning  from  their  work.  sJii 
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tint  the  rear  hand  car  was  defective,  and,  being  operated  by  aotne  of  tta« 
other  men,  was  permitted  by  them  to  run  Into  and  collide  with  the  front 
car.  and  caused  Smith  to  be  thrown  off  and  killed;  that  one  at  ttie  catuea 
of  the  coUhilMi  waa  the  inability  of  the  men  on  the  rear  band  car  to  control 
the  same,  by  reason  of  Iti  being  In  defectlTe  condition.  It  la  also  alleged 
that  the  accident  waa  directly  caused  and  contributed  to  by  reason  of  the 
ne^lgence  and  carelessness  of  the- agents  and  servants  in  chat^  of  the  rear 
hand  car.  In  peratfttlng  tbe  same  to  mn  Into  and  strike  the  fnmt  hand  car. 
and  that  the  company  was  liable  by  reason  of  such  negUgoice;  that  tbe 
agents  of  defendant  on  the  rear  hand  car  were  not  fellow  aerrants  of  Smith, 
under  tlie  statutes  of  Texas,  and  were  engaged  In  the  operation  of  one  of  the 
cars  of  tbe  defendant,  within  the  meaning  of  the  Texas  statutes  relating  to 
tbe  liability  of  railroad  companies  for  personal  Injuries;  and  that  ttie  rail- 
road company  was  liable  to  plaintiff  for  the  negligence  of  Its  serrants  and 
agents.  Tbe  defendant  answered,  among  other  things  pleading  general  de- 
nial, contributory  negligence,  act  of  fellow  svrant,  and  that  Smith  conld. 
by  ordlnaiT  care,  have  known  of  and  had  knowledge  of  the  condition  of  the 
hand  car  which  was  being  operated,  end  of  the  results  which  would  follow, 
and  that  he  remained  In  the  service  with  such  knowledge,  and  assumed  all 
risk  arising  from  the  condltlott  of  tbe  car. 

On  the  trial  tbe  material  evidence  was  sabstanttally  as  follows:  Tliat  F.  - 
8.  Smith  was  dead.  That  he  left  tbe  plaintiff  Mrs.  F.  8.  Smith,  his  sm-- 
vtvlng  wife,  and  two  minor  children,  Courtney  F.  Smith  and  Bert  8.  Smith, 
and  that  during  bis  lifetime  be  had  contribnted  toward  their  support  an 
amount  sutHclent  to  warrant  the  Jury  In  the  verdict  given.  Tbe  evidence 
also  showed  that  the  deceased  was  In  the  ranploy  ot  tbe  Texas  St  Pacific 
Railway  Company  Just  prior  to  his  death  as  foreman  of  what  Is  known  as 
tbe  **6Xtra  gong."  This  force  consisted  of  from  16  to  20  men,  whose  business 
and  duty  it  was  to  look  after  and  repair  the  track,  and  to  perform  such 
other  duties  as  might  be  required  In  the  maintenance  of  said  track.  This 
extra-gang  force  had  their  headquarters  at  tbe  town  of  Eagle  Ford,  on  the 
line  of  the  Texas  &  Pacific  Railway  Company,  and  their  section  extended 
several  miles  west.  All  of  this  force,  except  the  deceased.  Smith,  were 
negroes;  and  all  worked  together  while  engaged  In  the  repairing  and  keeping 
the  track  In  order,  and  were  nnder  the  supervision  and  control  of  Smitb. 
Ha  kept  their  time^  and  had  the  power  to  bhre  and  discharge  tbem,  and  bad. 
In  fact,  hired  tbe  most  of  the  gang  or  force  of  men  wortcing  under  him  at 
the  time.  He  bad  been  working  as  foreman  of  this  extra  gang  for  about 
six  weeks.  Prior  to  that  time  he  bad  been  regular  section  foreman,  working 
for  the  defendant  company.  He  had  worked  awhile  as  extra-gang  foreman 
in  the  yarde  at  Ft  Worth,  and  then,  was  moved  with  his  force  to  Eagle 
Ford;  bad  been  there  Just  one  day  prior  to  the  accident.  This  force  bad  In 
use  at  the  time  two  hand  cars,  which  were  nsed  to  carry  the  men  and  tools 
out  to  their  work  In  the  morning,  and  bring  them  In  to  their  quarters  in  the 
evening.  It  was  usual  and  customary  for  eight  or  ten  men  to  ride  upon 
eacb  hand  car.  These  cars  were  innpellcd  by  levers,  usually  from  four  to 
six  men  on  the  car,  working  the  lever  while  In  motion,  nnless  same  should 
be  going  down  grade.  It  appears  that  on  the  11th  day  of  April,  1S0&,  this 
ext3s  gang  bod  used  two  hand  cars  to  go  out  to  work  about  four  miles 
ftom  Eagie  Ford,  and  after  tbe  day's  work  was  through  they  got  upon  the 
band  cars  for  the  purpose  of  returning  to  Eagle  Kord.  Smith,  the  foreman, 
got  upon  tbe  front  car,  and  took  his  seat  upon  tbe  front  part  of  the  front 
hand  car,  with  about  six  men  with  htm.  This  cor  was  set  iu  motion,  going 
toward  Eagle  Ford.  Shortly  afterward  the  remaind^  of  the  men,  to  the 
number  of  about  six  or  eight,  got  on  the  second  car,  and  followed  them. 
After  proceeding  on  their  way  about  1%  miles,  the  first  or  front  car  was 
run  into  or  struck  by  tbe  rear  car,  which  caused  Smith,  who  was  seated  on 
a  water  keg.  to  fall  or  be  thrown  forward,  so  that  tbe  front  car  ran  over  him. 
Inflicting  Injuries  upon  him  from  whLcli  he  died.  The  evidence  shows,  also, 
that  this  rear  car  whlcb  ran  into  the  one  upon  which  Smith  was  riding  had 
been  delivered  to  Smith,  by  the  direction  of  the  defendant's  road  master, 
that  morning,  at  Eagle  Ford,  for  use. 

E.  Greer,  a  witness  for  the  plaintiff,  testified  by  deposition  that  tbe  accl- 
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dent  occurred  about  20  minutes  after  6,  after  they  bad  done  tlie  <laj*B  work, 
and  had  ;;uiih  a  dlsttmcc  of  about  IH  uiHea  from  where  they  had  be«i  at 
work  during  the  day.  The  front  car,  od  which  he  was  rldlog,  was  larger 
thau  the  Kecoud  car.  One  Les  Jobuson,  oue  of  the  laborers,  was  in  cbarge 
of  the  second  car,  and,  when  the  order  to  quit  work  was  gtvai  lu  the  even- 
Ins  by  Mr.  Smith,  the  band  cars  were  placed  on  the  track  by  the  men.  and 
ererytlili:?  gotten  ready  to  go  back  to  ICagle  Ford,  and  they  started,  and  after 
tbey  got  KUrted  the  car  was  going  at  a  rapid  rate  of  speed.  At  tbe  timtr 
of  startiut;,  the  front  car  was  about  120  feet  ahead  of  tbe  second  car.  and 
when  they  reached  tbe  top  of  the  grade,  and  started  down,  the  second  car 
ran  Into  tbe  tirst  car,  on  which  Smith  was  riding,  which  threw  htm  over,  and 
the  car  ran  over  him.  which  resulted  In  his  death.  I'be  front  car  at  the  time 
of  tbe  accident  was  going  about  10  or  12  miles  an  hour,  and  where  the  ac- 
cident occurred  tbe  ground  waa  practically  level.  He  gave  it  as  his  opinion 
tbat  the  brakes  of  tbe  second  car  were  In  good  condition,  and  ft  could  have 
been  stopped  In  about  00  feet,  but  did  not  know  when  the  man  on  the  rear 
car  first  applied  the  brakes,  WIU  Hurd,  another  .of  the  laborers,  testified  with 
reference  to  tbe  accident,  and  teetifled  that  the  brakes  on  the  rear  hand  car 
were  not  In  good  condition,  and  that  the  brakes  were  defective.  John  Page 
and  Wheeler  testified  to  tbe  same  effect.  Tbe  testimony  of  Murphy,  Lotbron, 
and  Fitzgerald  was  to  the  effect  tbat  tbe  rear  band  car  was  in  good  c<»dl- 
tion;  that  the  accident  was  caused  by  tbe  negligence  of  tbe  men  on  the 
rear  car,  in  allowing  It  to  mn  too  cloae  to  the  front  hand  car,  and  In  not 
atopping  It  In  time  to  avoid  tbe  ci^ialon;  and  that  if  the  brakes  had  been 
properly  applied,  the  band  car  could  have  been  stopped.  There  was  testi- 
mony also  tending  to  show  that  Smith,  the  foreman,  waa  guilty  of  negligence 
In  allowing  the  men  on  the  rear  band  car  to  run  too  dose  to  the  front 
hand  car.  Tlie  testimony  of  the  plaintiffs'  witnesses  Lessw  and  Lambert 
was  to  tbe  effect  tbat  the  hand  cars  were  kept  a  reasonably  aafe  distance 
apart  Murpliy,  road  master  of  the  Texas  &  Pacific  Railway  Company,  tes- 
tified that  be  had  geno'al  supervision  over  tbe  foreman,  Smith;  that  he  bad 
been  employed  by  him  as  foreman  of  tbe  extra  gang,  and  that  be  bad  be^ 
acting  as  such  for  about  six  weeks;  that  prior  to  that  time  he  bad  been  a 
regular  section  foreman,  and,  as  extra-gang  foreman.  Smith  had  power  to 
employ  and  diacharge  all  hands  who  worked  under  him;  tbat  he  bad  em- 
ployed some  of  those  working  under  blm  at  the  time  of  the  accident:  that 
tbe  car  whicb  caused  the  Occident  had  been  shipped  to  Smith  for  bis  use 
prior  to  tbat  time,  while  Smith  was  working  In  the  yards  at  Ft  Worth,  and 
then  taken  off  and  resblpped  to  him  at  Eagle  Ford;  that  it  had  not  been  in 
the  shop,  but  had  been  in  use,  and  each  foreman  was  supposed  to  inspef^ 
the  hand  ears  and  see  that  they  were  kept  In  proper  condition,  and.  if  any- 
thing was  wrong  about  them,  be  was  supposed  to  report  It  for  repairs;  tbat 
the  foreman  was  supposed  to  look  after  and  be  responsible  for  band  cars, 
as  there  was  no  hand-car  Inspector,  but  this  duty  rested  upon  Foreman 
Smith,  and  he  had  never  made  any  report  or  complained  to  him  of  tlw  com- 
dltion  of  tbe  car. 

The  provisions  of  the  Texas  atatote  drawn  hi  qnestfon  are  as  ftdlowa: 

"Sootion  1.  Every  penson,  receiver  or  corporation  operating  a  railroad  or 
street  i-allwuy,  the  line  of  which  shall  be  situated  In  whole  or  In  part  In  this 
state,  Bhnil  be  liable  for  all  damages  sustained  by  any  servant  or  etnptoy6 
thereof  while  engaged  In  the  work  of  operating  the  cars,  locomotives  or  trains 
of  such  person,  receiver  or  corporation,  by  reason  of  the  negligence  of  any 
other  servant  or  employ^  of  such  person,  receiver  or  corporation,  and  the 
fiict  that  such  servants  or  employes  wera  f^low-serrauts  with  each  other 
shall  not  Impair  or  destroy  sach  liability. 

"Sec.  2.  All  persons  engaged  In  tbe  service  of  any  persmi,  receiver  cr  cor 
poratlon,  controlllne  or  operating  a  railroad  or  street  railway,  the  line  vt 
which  shall  be  sltoated  In  whole  or  In  part  in  this  state,  who  are  entrusted 
by  snch  person,  receiver  or  corporation  with  the  authwlty  of  supo'intendence. 
conti'ol  or  command  of  other  servants  cr  employte  of  such  person,  receiver 
or  corporation,  or  with  the  authority  to  direct  any  other  employ^  In  tbe 
performance  of  any  duty  of  such  employ^,  are  vice-principals  of  sncb  person, 
receiver  or  corporation,  and  ara  not  fellow-servants  with  tbelr  co-emploj4a 
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"See.  8.  All  persons  wbo  «re  engitged  In  the  eommon-seiTlce  of  saeli  person, 
receiver  or  corporation,  controlttng  or  operating  a  railroad  or  street  railway, 
■ind  who,  Willie  so  employed,  are  in  tbe  same  grade  of  employment  and  are 
doing  the  same  character  of  work  or  service  and  are  working  together  at  the 
same  time  and  place  and  at  toe  same  piece  of  work  and  to  a  common  pur- 
pose, are  feUow-servants  with  each  other.  Employes  who  do  not  come  within 
\3\e  provisions  of  tols  article  shall  not  be  considered  fellow-serrants."  Acta 
Sp.  Bess.  18U7,  p.  14. 

Geo.  Thompson  and  T.  J.  Freeman,  for  plaintiff  in  error. 
R.  h.  Carlock,  for  defendants  in  error.  • 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Grcuit  Judges. 

PER  CURIAM.  Substantially,  only  two  questions  appear  to  be 
presented  by  the  record  in  this  case:  (i)  Is  a  hand  car  within  the 
meaning  of  the  provisions  of  section  i  of  the  Texas  statute?  (2) 
Was  the  deceased,  F.  S.  Smith,  such  an  employe  of  the  defendant  that, 
under  the  terms  of  section  i  of  the  act,  his  representatives  can  recover 
for  his  death,  if  caused  by  the  negligence  of  the  men  working  under 
him? 

Without  rehearsing  or  attempting  to  extend  or  elaborate  the  rea- 
soning that  we  find  in  reported  cases  infra,  we  content  ourselves  with 
expressing  the  view  that  the  fair  construction  of  the  Texas  statute  re- 
quires that  the  first  question  stated  above  be  answered  in  the  affirma- 
tive. We  cite,  with  approval  both  of  its  decision  and  of  the  reasoning 
contained  in  the  opinion,  the  case  of  Benson  v.  Railroad  Co.  (Minn.) 
77  N.  W.  798,  74  Am.  St.  Rep.  444;  also  the  decision  of  the  supreme 
court  of  Alabuna  in  Railroad  Co.  t.  Crocker,  11  South.  264.  And 
we  concur  in  the  suggestion  of  counsel  for  the  defendants  in  error 
that  this  construction  of  the  statute  receives  substantial  support  from 
the  decision  of  the  court  of  civil  appeals  of  Texas  in  the  case  of  Rail- 
road Co.  V.  Baker.  58  S  W.  965. 

We  come  to  the  second  question.  As  we  understand  it,  the  conten- 
tion of  the  plaintiff  in  error  is  that  by  reason  of  the  fact  that  under  sec- 
tion 2  of  tbe  Texas  law  the  deceased  was  a  vice  principal  of  the  plain- 
tiff in  error,  and  not  a  fellow  servant  with  his  co-employ£s,  had  his 
injurios  not  resulted  in  his  death  he  could  not  have  recovered  on  ac- 
count of  the  negligence  of  these  co-employes.  While  not  distinctly 
so  expressed,  the  argument  seems  to  be  that,  from  the  fact  that  the 
deceased  had  the  authority  to  choose  his 'subordinates  in  the  extra- 
gang  force  over  which  he  was  foreman,  he  assumed  the  risk  of  any 
injury  resulting  to  himself  from  the  negligence  of  any  one  of  these 
15  or  20  m«i  under  his  charge,  and  that,  as  against  him,  evidence  of 
such  negligence  on  their  part  is  evidence  of  contributory  negligence 
on  his  part,  such  as  would  bar  him  from  recovery  for  injuries  not  re- 
sulting in  his  death,  and  therefore  would  bar  the  defenckmts  in  error 
from  recovery  in  this  case.  If  such  is  not  the  purpose  and  effect  of 
the  argument,  we  are  not  able  to  see  its  application.  If  such  is  its 
purpose  and  effect,  it  does  not  appear  to  us  to  find  any  support  in  the 
authorities  cited,  and  seems  to  us  to  be  manifestly  unsound.  A  care- 
ful consideration  of  the  provisions  of  the  present  statute  given  in  the 
statement  of  the  case,  and  of  the  precedent  legislation  on  thaf  subject 
set  out  in  the  brief  of  the  plaintiff  in  error,  which  we  do  not  deem  it 
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necessary  to  quote,  docs  not  lead  us  to  conclude  that  the  other  sec- 
tions of  the  statute  should  receive  a  construction  that  would  bar  the 
foreman  of  a  gang  from  the  i»-otection  afforded  by  such  section  x. 

We  do  not  deem  it  necessary  to  notice  the  otiier  matters  suggested 
in  the  argument  by  counsel  for  the  plaintiff  in  error,  further  than  to 
say  that  they  do  not  commend  themselves  to  us  as  having  sufficient 
force  to  warrant  us  in  setting  aside  the  judgment  of  the  circuit  court. 

We  conclude  that  that  judgment  was  right,  and  it  is  therefore 
afHrmed, 

PARDEE,  Circuit  Judge,  dissents. 


BBUOVAL  of  CaUBSB— RkMOTAI.  to  .FeDRRAL  CoUnT— JotKT  DBrKlTOAKT*. 

Under  Rev.  St  Obio.  S  33tt5,  aeclaring  that,  notwithstanding  an  Olilo 
corpomtlon  leases  Its  railroad,  ft  shall  remain  liable  as  If  It  operated  the 
road,  and  "t>oth  the  lessor  and  lessee  shall  be  jointly  liable"  to  aiiy 
person  for  Diligence,  and  "may  be  jointly  sued"  In  tbe  state  courts,  an 
action  by  a  citizen  of  the  state,  brought  In  the  state  conrts,  for  a  Joint 
tort,  aj^inst  the  lessor  of  a  railroad,  a  state  ccnrporatlon,  and  tbe  re- 
ceivers of  the  lessee,  citizens  of  another  state,  was  Improperly  removed 
to  the  federal  court  on  the  petition  of  the  receivers,  alleging  that  the 
other  defendant  "had  no  interest  or  llablUty  Jointly  wldi  the  receive"; 
plaintiff's  petition  not  presenting  a  separable,  but  a  Joint,  controversy, 
though  at  the  time  of  filing  the  petition  for  removal  tbe  lessor  bad  not 
been  served  with  the  stunmona,  the  sherllTB  return  showing  that  it  had 
not  been  fonnd.^ 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

Division  of  the  Southern  District  of  Ohio. 

This  was  an  action  brought  In  a  state  court  of  Ohio  t^  Mahooey,  the  de- 
fendant la  error,  against  the  above-named  plaintiffs  In  error,  to  recover 
damages  for  a  personal  injury  sustained  by  blm  from  the  ni^llgenee  of  tbe 
above-named  receivers  while  they  were  operating  the  railroad  of  the  Centrnl 
Ohio  llallrond  Company  nnder  an  appointment  made  by  the  circuit  court 
of  the  United  States  for  the  Southern  district  of  Ohio,  in  a  case  therein 
pending.  In  which  the  Mercantile  Trust  Company  of  New  York  was  com- 
plainant, nnd  the  Baltimore  &  Ohio  Railroad  Company  wag  defen^nt:  Uie 
last-n.imed  company  having  theretofore  been  In  possession  of  the  raiironil 
under  a  lease  from  the  Central  Ohio  Sallroad  Company.  The  petition  allegeil 
the  joint  liability  of  the  Central  Ohio  Railroad  Company  and  the  receivers, 
and  prayed  a  Joint  judgment  against  them  upon  the  ground  that  a  statute 
of  tlie  state  Imposed  a  joint  liability  upon  tiie  lessor  and  the  leasee  for 
dnmnges  arising  from  tbe  negligence  of  the  lessee  In  operating  tbe  railroad. 
Section  S305  of  the  Revised  Statutes  of  Ohio  provides  that  when  one  mil- 
road  company  leasee  its  road  to  another,  "tbe  company  to  whom  any  railroad 
la  leased,  if  a  corporation  of  any  other  state,  shall  be  subject  to  alt  the  re- 
sri-ictions.  disabilities  and  duties  of  a  railroad  company  Incorporated  witiiln 
this  state;  and  notwithstanding  such  lease  the  corporation  of  this  state. 


1  Removal  of  causes  in  cases  Involving  separable  controversies,  see  notes 
to  Robblfts  V.  Ellenbogen,  18  0.  C.  A.  86;  Mecfce  t.  Tall^rtown  Mineral  Ca, 

30  a  C.  A.  1&5^ 


OBNTRAL  OHIO  R.  CO.  et  al.  v.  MAHONKY. 
(Glrcnlt  Gonrt  of  Anwals,  Sixth  Gircult   Aprtt  B.  1002.) 


No.  765. 
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IflBBor  tberelB,  slmll  remain  liable  aa  If  It  operated  the  road  Itsdf.  and  both 
the  lessor  and  lessee  shall  be  Jointly  liable  upon  all  rlsbts  of  action  accruing 
to  any  pa*8on  for  any  negligence  or  default  growing  out  of  the  op^tlon  and 
maintenance  of  such  railroad,  or  In  any  wise  connected  therewith,  and  may 
be  jointly  sued  In  any  of  the  conrts  of  this  state  of  proper  Jurisdiction,  and 
prosecuted  to  final  Judgment  llier^  as  In  other  cue*  of  Joint  liability." 
Proceaa  was  duly  serrM  upon  the  receivers,  but  the  aherltC  returned  that 
the  Central  Ohio  Railroad  Oompany  was  not  found.  At  this  stage  of  th*^ 
case  the  receivers  removed  the  case  Into  the  drcnlt  court  of  the  United 
States  upon  their  petition  setting  forth  that  they  were  citlsens  of  Maryland, 
and  that  the  plaintiff  waa  a  citizen  of  Ohio,  and  further  tiiat  "the  defendant 
the  Central  Ohio  Ballroad  Oompany  bad  no  ht..rest  vr  liability  Jointly  witli 
the  said  receivers  of  the  Baltimore  &  Ohio  Railroad  Company."  The  plalntlOT 
moved  to  remand  upon  the  ground  that  the  circuit  court  of  the  United  States 
bad  not  acquired  Jurisdiction.  This  motion  was  overruled,  and  thereapon 
the  Central  Ohio  Railroad  Company  appeared  and  filed  a  demurrer  to  the 
petition.  The  receivers  also  demurred.  Both  demunors  were  overruled. 
The  d^endants  severally  answered.— the  recelvm  as  well  as  the  Omtral 
Ohio  Railroad  Company, — averring,  among  other  things,  that  the  receivers 
were  not  operating  the  railroad  under  the  lease  at  tiie  time  of  the  plaintiff's 
Injury.  The  Issues  being  formed,  the  case  was  brought  to  trial,  and  re- 
sulted in  a  verdict,  and  Judgment  for  tbe  plalntU^  and  ttao  case  was  brought 
here  on  vrrit  of  error. 

J.  H.  Collins,  for  plaintiffs  in  error. 

Emmett  Tompkins  and  Thomas  Steele,  for  defendant  in  error. 
Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  stated  the  proceedings  in  the 
case  as  above,  delivered  the  opinion  of  the  court. 

WhcL  this  case  was  reached  for  hearing  at  a  former  term,  the  ques- 
tion of  jurisdiction  was  brcmght  to  the  attention  of  the  court,  and  a 
grave  doubt  was  expressed  whether  the  case  was  properly  removed 
from  the  state  court ;  but  the  case  was  permitted  to  be  argued  on  the 
merits,  and  subsequently  the  following  question  was  certified  to  the 
supreme  court  of  the  United  States : 

"Is  a  suit  removable  from  a  state  court  to  a  United  States  court  upon  the 
petition  of  the  receivers  alone,  when  the  action  Is  apiinst  receivers  oppoluted 
by  a  United  States  court,  and  also  against  a  corporation  created  under  the 
laws  of  the  state  of  which  the  plaintiff  Is  a  citizen,  when  the  action  Is  a 
single  action  against  both  defendants  for  a  Joint  tort?" 

The  question  has  been  answered  in  the  negative,  and  that  answer 
practically  determines  the  course  which  we  should  take.   For  the 

statute  upon  which  the  action  is  founded,  in  creating  the  liability,  de- 
clares that  it  shall  be  joint,  and  that  the  lessor  and  lessee  may  be 
jointly  sued;  and  the  plaintiff,  in  his  petition,  pursues  the  defendants 
upon  their  alleged  joint  liability. 

Only  one  further  question  requires  consideration.  It  appears  from 
the  preceding  statement  of  the  proceedings  in  the  case  that  there  had 
been  a  return  by  the  sheriff  that  the  Central  Ohio  Railroad  Company 
was  not  found  at  the  time  when  the  petition  for  removal  was  filed. 
But  this  did  not  discharge  that  defendant  from  the  case.  Hie  plain- 
tiff might  still  take  steps  for  bringing  the  railroad  company  in,  by 
taking  out  an  alias  summons.  M(M'eover,  the  receivers  did  not  pray 
for  the  removal  upon  the  ground  that  the  suit  had  become  one  against 
them  alone,  but  claimed  the  right  to  remove  upon  the  ground  that  the 
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comeB  a  part  of  the  debtors'  estates,  tbe  amount  of  sacb  ne\r  credit  remalntng 
utUMild  at  the  time  of  the  adjudication  In  bankruptcy  may  be  set  oil  against 
the  amount  which  would  otherwise  be  recoTerable  from  bim." 

These  paragraphs  are  closely  related.  They  are  parts  of  a  syslcm 
which  aims  at  equality  between  creditors  of  the  same  class.  They 
should  then  be  read  together,  and  in  such  manner  as  to  harmonize 
the  several  clauses  with  each  other,  and  to  promote  the  general 
scheme  of  the  act.  It  is  hard  to  believe  that  it  was  the  intention  of 
congress  to  put  a  creditor  who  had  innocently  taken  a  preference  in 
a  worse  plight  than  a  creditor  who  had  knowingly  done  so.  But  to 
that  conclusion  we  are  asked  to  come.  The  appellant's  argument 
runs  thus:  That  although  if  the  appellees  had  acted  with  guilty 
knowledge,  their  daims  as  allowed  would  stand;  yet,  having  taken 
a  {»-ef erence  tgnorantly  and  in  good  faith,  they  cannot  have  the  benefit 
of  their  subsequent  credits  which  augmented  the  bankrupts*  estate. 
Certainly  a  construction  leading  to  a  result  so  unreasonable  is  not 
to  be  adopted  unless  it  is  unavoidable  by  reason  of  the  language  em- 
ployed by  the  lawmakers.  But  we  think  that  we  are  not  shut  up  to 
such  a  construction  of  the  act.  In  the  first  place,  we  do  not  discover 
in  subdivision  "c"  of  section.  60  any  language  which  excludes  from 
the  equitable  principle  of  that  paragraph  creditors  who  have  taken 
preferences  innocently.  We  do  not  see  that  we  are  bound  to  give 
to  the  words  "set  of!"  and  "recoverable"  such  a  technical  meaning  as 
will  lead  to  unjust  discrimination.  The  clause  does  not  say  recover- 
able "by  suit."  The  views  ex|M"essed  by  the  circuit  court  of  appeals 
of  the  Seventh  circuit  in  McKey  v.  Lee,  45  C.  C.  A.  127,  129,  105 
Fed.  923,  926,  commend  themselves  to  our  judgment  as  sound.  It  is 
there  well  said  by  Judge  Grosscup,  speaking  for  the  court: 

"A  thlug  I8  l-ecoTerQble'  when  it  is  susceptible  of  belns  'regained,'  'gotten 
back.'  Tbe  law  provides,  alternatively,  for  the  regaining  of  the  preferential 
payments  by  the  trustee — I-'lrst.  by  visiting  the  creditor  with  the  danger  of 
penalty, — the  dlsnllowance  of  any  portion  of  his  claim;  and,  secondly,  in 
case  of  the  knowing  creditor,  the  right  upon  the  part  of  the  trustee  to  bring 
a  suit.  In  either  case  the  payments  are  gotten  back, —there  is  a  recovery; 
and  In  botli,  whether  under  stress  of  the  penalty,  or  by  virtue  of  a  suit.  It  Is 
tbe  law  that  makes  tbem  recoverable.** 

We  know  that  in  Pirie  v.  Trust  Co.,  182  U.  S.  438,  455,  21  Sup. 
Ct,  9061  9x3,  45  L.  £d.  1 171,  the  supreme  court,  in  discussing  a  dif- 
ferent question,  incidentally  remarked : 

"Xor,  again,  do  we  find  anrthlng  which  militates  against  our  eonclnslon 
in  subdivision  *c*  of  section  GO.  That  subdivision  Is  applicable  to  the  cases 
arising  under  'b.'  and  allows  a  set-off  which  otherwise  might  not  be  allowed.** 

But  this  observation  by  no  means  implies  that  subdivision  *'c"  is  ap- 
plicable only  to  such  cases,  and  does  not  apply  to  cases  of  preferences 
innocently  received,  and  followed  by  fiew  credits  given  in  good  faith, 
and  to  the  enhancement  of  the  bankrupt's  estate. 

While  there  is  a  conflict  of  opinion  between  district  judges  and 
between  the  circuit  courts  of  appeals  as  to  the  meaning  of  the  terms 
used  in  subdvision  "c"  of  section  60,  we  think,  with  the  learned 
judge  below,  that  the  weight  of  authority  sustains  the  construtfioa 
which  the  referee  in  bankniptcy  adopted  here,  and  tbe  court  bdov 
approved. 
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But  the  case  is  open  to  another  view  equally  favorable  to  the  w- 
pellees.  Upon  the  true  interpretation  of  paragraph  "a"  of  section  oo^ 
the  preference  in  such  case  as  this  is  the  net  gain  to  the  creditor 
upon  the  transactions  between  him  and  the  debtor.  The  net  balance 
in  favor  of  the  creditor  is  the  real  preference  imder  the  law.  For 
only  to  the  extent  of  such  net  gain  does  the  creditor  "obtain  a  greater 
percentage  of  his  debt  than  any  other  creditors  of  the  same  class." 
And  so,  oa  the  other  hand,  only  to  the  amount  of  the  net  gain  to  the 
creditor  is  the  estate  of  the  debtor  impaired.  If,  then,  a  creditor 
innocently  preferred  has  given  return  credits  afterwards,  he  has  sur- 
rendered his  preference  to  the  extent  of  such  return  credits.  To  ef- 
fectuate justice,  both  sides  of  the  account  are  to  be  considered  in 
the  case  of  a  creditor  who  innocently  has  received  preferences,  and 
afterwards  in  good  faith  has  given  the  debtor  further  credit,  without 
security,  for  property  which  has  become  a  part  of  the  debtor's  estate. 
Otherwise  it  is  plain  that  such  innocently  preferred  creditor  would 
be  compelled  to  surrender  his  preference  a  second  time  before  he 
could  prove  his  claim  against  the  bankrupt's  estate.  We  find  support 
for  these  hitter  views  in  the  decision  of  the  circuit  court  of  appeals 
for  the  First  circuit  in  the  case  of  In  re  Dickson  (Dickson  v.  Wj^nan), 
49  C.  C.  A.  574,  577,  111  Fed.  726,  728.  And  we  cannot  do  better 
than  here  quote  the  forcible  observations  of  Judge  Putnam,  who, 
speaking  for  the  court,  said : 

"It  Is  beyond  all  reason  to  hold,  because  a  creditor  bas.  In  tbe  ordinary 
coarse  of  business,  during  tbe  four  months  preceding  bankmptcy,  received 
paTments  which  nnder  some  clrcnniBtances  might  operate  as  a  in%ference. 
In  some  views  of  the  lav,  that  that  fact  can  be  beld  to  bar  the  proof  ot  hla 
claim,  vheut  looking  at  all  tiie  transuctiODa  together,  they  daoonstnite  not 
only  that  they  were  without  any  Intention  to  acquire  any  unjust  preference, 
bat  also  that  they  hare  Increased  the  net  Indebtedness  to  the  creditor,  and 
correspondlnsly  Increased  tbe  bankmpt^s  estate.  In  order  to  avoid  so  an* 
reasonable  a  result  ve  might  say  that  all  the  transactions  covered  by  the 
account  current  should  be  regarded  as  one,  so  that  It  coold  not  he  held  that 
the  effect  of  tiie  payments  was  to  enable  the  creditors  at  bar  to  obtain  a 
greater  pmieotage  of  their  debt  than  any  other  creditor  of  the  same  class, 
wltibln  the  meaning  ot  paragraph  'a*  of  section  00." 

We  need  do  no  more  than  add  that  we  are  clearly  of  opinion  that 
the  order  here  appealed  from  was  rightly  made;  and  acanidingly 
it  is  affirmed. 


buvBT  OF  B1U.KBVAK— Neouqenob— Defbctite  Cab— Dibbctiok  op  Vehdict. 
Where,  In  an  action  by  a  brakemnn  to  recoTW  for  Injuries  resulting 
from  A  fall  from  the  tc^  of  a  car.  caused  by  the  breaking  of  a  mnnlng 
board,  the  evidence  was  conflicting  as  to  whether  the  board  was  rotten 
or  sound,  and  it  appeared  that  the  brace  which  supported  the  end  of 
the  board  was  loose,  and  hanging  down,  after  the  accident,  but  the  evi- 
dence did  not  conclusively  show  that  It  was  In  that  condition  when  the 
car  was  last  inspected,  or  when  it  should  have  been  Inspected,  It  was 
error  to  direct  a  verdict  for  plaintift,  as  the  question  of  defendant's 
negligence  should  have  been  left  to  the  Jury. 


IfEXIOAN  CSNT.  BT.  00.,  Limited,  v.  TOWNSEin>. 
(ClrcDlt  Court  of  Appeals,  Fifth  Clnmlt  April*^  1902.) 

No.  1,117. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 

District  of  Texas. 

ThB  plaintiff  (defeodftnt  In  error  here)  waa  ^idoyed  as  a  brakeman  1^  tiie 
defendant  (plaintiff  In  error).  On  the  9th  w  lOtta  of  Febrnary,  1901,  whfle 
80  engaged  in  tlie  service  ot  the  defendant  company,  the  plaintiff.  In  the 
performance  of  bis  duties,  was  required  to  be  on  top  of  the  defendant's 
train,  and  to  go  from  one  car  to  another.  The  running  board  on  one  of  the 
cars  on  which  the  plaintiff  was  walking  suddenly  broke  and  gare  way.  and 
the  plaintiff  was  thrown  from  the  top  of  the  car  to  tlie  ground,  and  as 
he  fell  hla  left  hand,  arm,  and  wrist  were  caught  under  the  wheels  of  the 
cars,  and  ao  mangled  and  braised  that  it  became  necessary  to  ampatate  fala 
band  about  the  wrist  D.  S.  McCurdy.  a  witness  for  tlie  plalnttfl.  describes 
the  condition  of  the  car  aa  he  found  It  Immediately  after  the  accident:  "We 
found  the  running  board  on  one  of  the  cars  wltb  about  five  or  six  feet  broken 
off.  Only  one  of  the  planks  was  broken.  We  examined  this  plank,  and  found 
It  was  dry  rot  and  cross-grain  board.  We  also  found  that  the  brace  was 
not  attached  to  the  end  of  the  car  and  the  end  of  the  running  board,  bat 
was  banging  downward,  and  pushed  to  one  side  towards  the  right.  13ie 
running  board  Is  composed  of  three  pieces  of  plank  nailed  oa  the  top  of  the 
ear,  and  projecta  OTer  the  ends  of  the  car.  All  of  these  pieces  of  i^ank 
compose  llie  running  board,  and  extend  OTer  the  end  of  the  car  abont  dght 
Inches.  These  boards  are  nailed  on  top  of  the  car,  and  have  a  brace  under- 
neath the  ends  of  the  running  board,  which  la  fastraed  with  a  bracket  to 
the  side  of  the  car  and  the  projecting  ends  of  the  running  board.  When  we 
examined  this  brace,  we  found  It  hanging  downward  to  the  right.  This 
brace  was  detached  from  the  end  of  ti^e  car  and  the  end  of  the  running 
board.  We  examined  the  end  of  the  running  bonrd  that  was  broken.  It 
was  broken  or  split  off  with  the  grain  of  the  board  for  about  aix  Inches. 
I  also  examined  the  mnniog  board  to  see  whether  It  was  naOed  w  not.  I 
only  examined  at  tbe  rear  end.  This  end  waa  nailed.  The  rear  end  waa 
nailed.  That  would  be  about  the  cmter  of  the  car.  We  also  examined  0ie 
drawheada  betwem  these  two  cars,  and  found  tbe  drawheeds  all  rii^t 
•  •  •  The  car  waa  No.  1.423.  •  •  •  The  running  board  was  brokm 
off.  and  was  dry  rot,  wind-shaken,  or  dry  rot  cross-grain.  I  mean  by  *wind- 
shaken'  the  same  as  dry  rot  I  cannot  explain  dry  rot  except  that  It  la  dry 
rot  This  was  a  dry-rot  tioard  and  also  cross-grain.  The  grain  went  across 
the  board  Instead  of  straight  The  plank  did  not  have  a  hole  rotted  through 
It  but  was  Just  wind-shaken  all  through.  It  was  dry  rot  all  of  tbe  way 
through.  Yon  can  see  1^  looking  at  the  end  of  the  board.  I  found  a  dry 
rot  t^rougb  tbe  end  of  liie  board  that  was  left.  The  tvaf^et  \ras  banging 
down  about  six  Inches,  and  pushed  to  the  right,  and  was  loose  on  one  end. 
The  bracket  was  not  on  top  of  the  car,  but  waa  on  the  end.  It  waa  loose 
from  the  end  where  the  brace  had  come  looee.  There  waa  nothing  the 
matter  with  It  except  It  was  looee.  I  cannot  tell  exactly  how  many  minutes 
it  was  after  the  accident  until  we  examined  this  car.  It  was  Just  as  quick 
as  we  could  get  plaintiff  Into  the  caboose,  and  I  could  notify  the  engineer 
and  fireman,  when  we  made  this  examination."  The  condition  of  the  car 
after  the  accident  as  described  by  tills  witness  Is  confirmed  by  tbe  evidence 
of  Herman  Baker*«nd  the  plaintiff.  Baker  said:  "I  made  a  ray  carefnl 
eiamlnatlon  of  this  piece  of  plank,  because  I  wanted  to  see  what  caused  It 
to  breali.  The  piece  that  was  broken  off  was  between  four  and  six  feet  long, 
and  at  the  place  where  it  was  broken  It  was  somewhat  decayed  and  rottai. 
and  also  seemed  to  be  very  old,  and  the  end  was  freshly  broken.  I  also 
looked  at  the  top  of  the  car.  and  saw  where  this  piece  of  plank  had  been 
broken  off.  I  think  the  running  board  was  made  of  two  or  three  boards 
laid  together,  but  only  one  of  the  boards  on  the  outside  was  broken.  I  think 
^e  car  on  which  this  board  was  broken  was  C.  M.  No.  1,42S."  Plaintiff,  tes- 
tl^ng  hlmstif,  described  the  particulars  of  the  acddent  and  the  coodttlw 
of  the  car  as  he  found  It  after  the  accident,  and  also  testified  to  facts 
tending  to  show  his  suffering,  the  extent  of  his  injuries,  and  the  extent  (tf 
his  damages.  C.  E.  Meyer,  a  witness  for  the  defendant  testified  as  follows: 
*^y  business  la  car  Inspector  for  the  Mexican  Oentral  at  Torre<m.   I  am 
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acqnalnted  with  car  No.  1,423,  Modean  Central,  tt  la  a  beer  car.  I  do  not 
know  anything  about  when  the  car  was  0Ta*hauled.  There  Is  that  board 
(pointing  to  the  board  on  floor)  that  haa  been  on  tt.  I  had  aomethlng  to 
do  with  t3ie  taking  of  that  board  from  the  car.  That  board  came  off  of  the  . 
left  side  of  the  car.  There  was  no  more  of  the  board  of  the  left-hand  aide 
of  the  rannlng  board  than  that  There  are  two  lengQis  of  boarding  oh  th« 
car.  There  are  three  boards  on  the  car  of  that  alze.  Thia  la  the  one  on  the 
oatBlde.  That  la  the  full  length  of  It  I  sawed  that  board  In  two.  Com- 
plete, It  would  measure  sixteen  feet  The  board  Is  about  eight  foot  six 
Inchea  long.  There  la  about  seran  feet  six  Inches  gone.  I  got  that  board 
abont  a  month  or  five  weeks  ago.  The  «tr  was  at  Tmreon  at  that  time.  In 
cold  storage,  to  be  overhauled.  (Witness  examined  board.)  This  board  la 
not  rotten.  This  la  where  It  was  turned  up,  so  as  to  be  exposed  to  the 
weather  (Indicating).  This  Is  the  bottom.  That  Is  put  on  cleats.  This  part 
(Indicating  upper  part)  Is  turned  towards  the  sun.  There  were  three  boards 
there  when  I  took  thia  off.  The  cleats  of  this  board  are  Just  about  two  feet 
apart  Cleats  are  the  pieces  where  the  nails  go.  They  were  still  there,  and 
In  good  condition.  Three  boards  stUl  remained  on  tlie  car.  A  board  Is  five 
inches  wide.  Fire  Inches  width  of  board  was  still  there  when  I  took  tills 
off.'*  Cross-examination:  "I  saw  this  car  No.  1,423,  just  as  I  said,  five  or 
six  weeks  ago.  It  was  abont  the  24th  of  July  when  I  took  that  board  off. 
I  didn't  see  the  car  from  the  time  of  the  accident  until  I  took  this  board  off, 
and  didn't  pay  any  attention  to  It  I  took  this  board  off  at  Torreon.  It  was 
tak«i  back  there.  I  believe  that  the  company  permitted  this  broken  run- 
ning board  to  be  on  the  car  from  the  10th  day  of  February  until  the  34th 
day  of  July,  1901.  If  Mr.  McCurdy,  Qie  conductor,  and  Mr.  Townsend,  the 
brakouan,  uy  tiiat  there  were  three  running  boards  on  there,  they  are  mis- 
taken. I  do  not  claim  to  know  this  was  tbe  car  Townsend  was  hurt  on. 
I  do  know  whether  I  took  that  board  from  the  car  on  which  Townsend  was 
hurt  on  <»:.  not  Mr.  Cox  told  me  to  take  it  off.  I  do  not  know  what  posi- 
tion he  occupies  with  the  Mexican  Central.  I  know  that  he  is  an  official  of 
that  road.  I  cannot  say  exactly  Just  what  official  he  Is.  I  do  not  know 
just  exactly  whether  I  had  any  orders  to  obey  his  request  in  taking  that 
off  or  not  H«  came  and  asked  me  to  take  It  off,  and  I  took  It  off.  Had  you 
(to  PattGorsim)  asked  me  to  take  It  off,  I  would  have  done  so.  I  do  not  know 
who  you  are.  This  was  a  beer  car,  white  painted  on  the  sides,  and  the 
ends  and  roof  were  red.  The  running  board  was  of  the  color  red.  I  mean 
by  'deato'  the  cleats  under  the  running  board.  I  mean  the  cleats  were 
pieces  that  ran  across  the  car,  and  this  rested  on  It.  The  nails  hold  up  the 
balance,  but  I  took  them  off.  The  balance  of  the  nail  boles  are  the  same 
now  as  when  I  took  It  off  the  car.  The  cleat  was  In  the  bottom,  and  these 
boards  were  then  just  like  I  took  them  off  the  cleat  (The  boards  are  shown 
to  the  jury.)  I  have  been  in  the  railway  service  since  1881.  I  have  had  coti- 
slderable  experience  with  cars.  It  is  the  only  thing  I  have  had  to  do  since 
that  time.  About  seven  and  a  half  feet  were  gone  from  this.  It  extended 
over  the  end  of  the  car  six  inches.  If  there  was  a  high  car,  and  a  man 
would  Jump  down  on  it  It  might  ^Ilt  A  coni^e  of  Junlps  might  crack 
It  and  tt  might  open  a  little.  A  brace  under  the  end  would  have  a  good  • 
effect  It  would  have  a  good  effect  for  a  man  to  Jump  here  as  on  there  (In- 
dicating with  reference  to  table).  If  a  cleat  had  been  there,  and  a  man 
stopped  on  It  there,  It  would  have  been  solid.  It  could  not  have  been  brokm 
there.  The  effect  the  nails  would  have  on  the  solidity  of  the  board  wou,lU 
be  its  strengthening.  It  might  not  be  broken  If  it  was  properly  nailed  dowD. 
Stepping  oa  the  end  wouldn't  break  It  If  I  tried  to  make  a  pretty,  good 
Jump,  It  might  strike  it  and  break  it  If  I  were  over  oa  this  car,  and  Jumped 
over,  it  would  not  break  It  Jumping  thore  (Indlcatiilg)  might  break  It  If 
the  brace  were  off.  It  would  not  Interfere  much  with  the  board;  at  the  same 
time.  It  might  break  the  board."  Redirect  examination:  "The  last  cleat  Is 
about  two  Inches  from  tbe  end.  There  is  four  feet  between  the  bracket 
and  the  «id  of  the  car.  There  are  four  feet  between  these  brackets."  Re- 
cross:  "I  am  car  Inspector.  On  the  Mexican  Central  it  Is  the  duty  of  the 
car  Inspector  to  Inspect  tbe  box  cars.  Q.  If  this  running  board  came  over 
atx  Inches —  Had  this  been  taken  out  on  top,  and  this  cleat  braced  under 
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ft,  coaM  a  Mexican  Central  cor  Inspector  bare  seen  ItT  A.  Tea,  sir.  Be  li 

there  to  look  at  It  That  car  laid  up  there  about  two  weeks  or  ten  <lflya. 
If  I  didn't  find  anything  the  matter  with  the  car,  I  made  no  record  of  It 
I  did  not  Inspect  it  from  the  day  before  the  accident  nntU  the  24th  of  July. 
That  18  something  I  did  not  do.  I  did  not  say  the  24th  dny  of  Jnly  was  tlie 
day  upon  which  I  first  saw  It  I  said  I  took  the  board  off  on  that  day. 
I  had  Inspected  It  before.  Those  beer  cars  came  there  every  ten  days  or 
two  weeks.  X  hare  been  Inspecting  this  car  on  and  off  for  the  last  year. 
X  conld  not  say  how  many  times  I  Inspected  It  from  the  ftth  of  Feturoary 
nntn  I  took  this  off.  I  Inspected  that  caf  between  the  day  of  accident  and 
24th  of  July,  and  reported  it  In  good  order.  There  are  a  whole  lot  of  these 
cars.  Anything  Is  safe  to  ran  when  there  Is  no  danger  of  getting  hurt 
Anything  unsafe  to  ran  we  report  I  considered  that  nmnlng  board  jnst  as 
safe  as  If  a  new  running  board  was  on  there,  when  I  took  It  off.  Between 
February  and  the  time  I  Inspected  It  I  saw  this  running  board,  but  didn't 
notice  It  before.  The  chances  are  I  noticed  It  and  did  not  Had  I  noticed 
It,  X  would  have  conslda«d  It  safe  to  mn.  X  didn't  see  It  from  the  time  of 
tbe  accident  until  I  took  tt  off.  The  chances  are  I  might  have  looked  over 
It  If  there  are  two  side  tracks,  I  go  oo  one  train  and  look  at  other.  If 
there  was  a  cleat  and  that  was  the  end  of  the  car,  or  the  end  of  tbe  board, 
and  tills  was  two  or  three  Inches  higher  than  tlie  car  (Indicating),  and  It  was 
eTen,  I  would  consider  It  safe.  The  end  would  be  about  two  Inches  hl^er 
than  top  of  the  car.  Hie  Inside  would  not  be  quite  so  much.  Saying  this 
(Indicating)  is  the  top  of  the  car,  this  (Indicating)  would,  be  two  Inches 
higher  than  the  top  of  the  car.  That  Is  considered  as  good  pine.  Now.  if 
a  man  jumped  from  one  car  to  tbe  other,  although  braced.  It  would  crack. 
It  would  break  at  the  rotten  or  weak  idace,  If  property  nailed  down.  So 
far  as  I  conld  see.  the  board  was  w^  nailed.  Some  Inspector  mlg^t  have 
t&k«i  the  nails  ouL  I  might  bare  taken  them  out  m^^f.  A  nail  sticking 
out  as  this  was  would  be  safe.  It  would  be  safe  two  Inches  above  the  tap 
of  tbe  board.  The  whole  board  Is  about  two  Inches  higher  than  the  top 
of  the  car.  I  hare  been  caught  lots  of  times.  I  either  drive  them  down  or 
pull  them  out  You  will  find  that  the  widths  of  most  of  the  running  boards 
are  from  12  to  14  and  16,  and  18  and  20,  some  of  them.  A  good  many  are 
not  wider  than  12.  When  the  strips  remained,  the  running  board  at  that 
place  was  fifteen  inches."  The  court  instructed  the  Jury  to  find  a  verdict  for 
the  plaintiff  for  sach  damages  as  he  sustained  by  reason  of  the  injuries 
which  he  suffered,  to  which  charge  the  defendant  duly  exc^tted.  The  jnry 
found  a  verdict  tor  the  plaintiff  tat  $18,800,  and  a  Judgment  was  tiimoa 
rendered. 

T.  A.  Falvey  and  Waters  Davis,  for  plaintiff  in  error, 
Geo.  E.  Wallace,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY.  Orcnit  Judges. 

SHELBY,  t^ircuit  Judge,  after  stating  the  bets,  delivered  the  opin- 
ion of  the  court. 

In  determining  the  question  whether  it  was  proper  to  give  per- 
emptory instructions  in  favor  of  the  plaintiff,  we  must  look  at  the 
case  as  it  appears  from  that  part  of  the  evidence  which  is  most  fa- 
vorable to  the  defendant;  for  we  must  concede  to  the  defendant 
anything  which  it  could  fairly  claim  from  the  evidence.  It  had  the 
right  to  ask  the  jury  to  believe  the  evidence  that  was  favorable  to  it 
When  a  party  asks  for  peremptory  instructions  in  his  favor,  he  must 
concede  all  that  his  opponent  may  fairly  claim  from  the  evidence 
presented.  When  a  passenger  sues  the  carrier,  i»roof  of  an  accident 
carries  with  it  a  presumption  of  negligence  on  the  part  of  the  car- 
rier. But  a  different  rule  prevails  in  a  suit  by  an  employe  against 
the  employer.   The  accident  in  the  latter  case  carries  with  it  no  audi 
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presuiiipUon.  The  tmpUyyi  it  required  to  prove  the  negligence  of 
the  employer.  Patton  v.  Raihfay  Co.,  179  U.  S.  658,  663,  M  Sup. 
Cl  375,  45  L.  Ed.  361.  The  evidence  unquestionably  shows  that 
immediatdy  after  the  accident  the  brace  that  was  intended  to  sup- 
port the  end  of  the  running  board  was  down.  The  evidence  on  the 
part  of  the  plaintiff  also  shows  that  the  board  which  was  broken  was 
wind-shaken,  cross-grained,  and  rotten.  The  evidence  on  the  part  of 
the  defendant  tended  to  show  that  the  board  broken  was  sound. 
There  is  no  conflict,  however,  in  the  evidence  that  the  brace  or  sup- 
port at  the  end  of  the  board  was  loose,  and  hanging  down,  when 
the  car  was  examined  after  the  accident  It  appears  to  us  that  from 
the  condition  of  the  car  either  one  of  two  conflicting  inferences  might 
have  been  drawn :  The  jury  might  infer  that  the  brace  became  loose 
and  came  down  since  the  last  inspection  of  the  car,  and  at  or  about 
the  time  of  the  accident;  or  they  might  infer  that  it  was  for  some 
time — ^probably  a  few  days — in  this  condition,  with  the  brace  mis- 
placed as  described  by  tKe  witnesses  who  saw  it  immediately  after 
the  accident.  If  it  was  in  such  condition  at  the  time  when  the  car 
was  or  should  have  been  inspected,  it  would  clearly  have  been  neg- 
ligence in  the  inspector  not  to  discover  and  report  the  defect.  On 
the  other  hand,  other  inferences  mi&^t  be  made  if  the  car  was  in- 
spected the  day  before  or  shortly  before  the  accident,  and  the  brace 
was  in  place,  and  the  part  of  the  running  board  which  broke  was 
sound,  and  suflident  for  the  purposes  for  which  it  was  used ;  or,  if 
unsound  and  weather-shaken,  it  was  covered  with  paint,  and  the  de- 
fect hidden,  so  that  it  was  not  perceptible  or  discoverable  by  proper 
inspection.  From  the  fact  that  the  brace  was  hanging  down  and 
naispla«d  when  the  accident  occurred,  the  jury  might  mfer  that  it 
was  in  that  condition  at  the  time  when  an  inspection  was  or  should 
have  been  made.  But  this  inference  seems  to  us,  from  the  facts,  not 
compulsory.  A  contrary  inference  is  not  irrationaL  The  evidence 
^ends  to  show  that  an  inspection  was  made  before  the  accident, — 
probably  the  day  before  the  accident.  Although  the  witness  was 
examined,  cross-examined,  and  re-examined,  he  is  not  asked  in  what 
condition  he  found  the  car.  He  does  say  though,  in  reference  to 
a  later  inspection,  "Anything  unsafe  to  run  we  report;"  and,  as  we 
tmderstand  the  evidence,  this  car  was  not  reported.  A  piece  of  board 
was  in  evidence  before  the  jury.  The  evidence  of  the  witness  pro- 
ducing it  tended  to  show  that  it  was  a  part  of  the  board  which  had 
been  broken  at  the  time  of  the  accident;  not  the  part  broken  off, 
but  the  part  left  on  the  car  at  that  time.  The  witness  producing  it 
testified  that  it  was  sound;  that  it  was  not  wind-shaken  or  rotten. 
If  unsound,  whether  it  was  so  painted  as  to  cover  the  defects  from 
sight  or  inspection  is  left  uncertain.  It  appears,  however,  to  have 
been  painted,  but  it  is  left  to  inference  whether  it  was  in  such  condi- 
tion that  on  the  day  before  the  accident  a  proper  inspection  would 
have  discovered  the  defects  in  it,  conceding  it  had  defects.  It  mi^t 
have  been  inferred  that  the  defect  was  perceptible  and  long-existing; 
but,  to  sustain  the  instruction  given  the  jury,  that  alone  is  not  suffi- 
dent.  It  must  also  appear  that  no  other  inference  was  reasonable ; 
that  is,  to  sustain  the  instructions  given,  the  evidence  must  be  such 
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that  no  other  inference  but  that  of  negligence  of  the  defendant  could 
be  reasonably  drawn  from  the  facts  in  evidence.  The  evidence  alto- 
gether, as  presented  in  the  bill  of  exceptions,  is  amply  sufficient  to 
authorize  a  jury  to  make  such  inferences  as  would  justify  a  verdict 
for  the  plaintiff,  yet  we  are  omstrained  to  say  that  it  is  not  such  as 
to  justify  us  in  saying  as  matter  of  law  that  no  reasonable  infer- 
ence could  be  drawn  from  it  except  that  of  the  negligence  of  the  de- 
fendant. The  evidence  in  the  record  tends  strongly  to  sustain  the 
inferences  drawn  from  it  by  the  learned  trial  judge,  but  we  cannot 
hold  that  the  jury  could  have  made  no  rational  inference  to  the  con- 
trary, and  we  are  therefore  constrained  to  .decide  that  the  case,  on 
proper  instructions,  should  have  been  submitted  to  the  jury. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


WILSON  V.  PENNSYLVANIA  TRUST  00. 
(arcnlt  Court  of  Appeals,  Third  arcult  April  26.  190S:> 


Bamkbuftot— Prbvebrbd  Debt— Rbnt— Lba8B  70b  Fitb  Ybabs. 

A  lease  for  five  years  provided  that,  If  the  tenant  became  a  bankrupt 
the  rent  tot  the  entire  tarm  should  be  taken  to  be  due  and  payable 
forthwith.  Witiiln  a  year  be  was  adjudged  a  bankmpt,  while  owing 
tiiree  months'  rent  The  trustee  notlfled  the  landlord  that  the  lease 
would  be  surrendered  at  the  end  of  the  second  month  thereafter,  but  be 
refused  to  accept  the  surrender,  and  filed  a  claim  for  one  year's  rent 
as  a  preferred  ^clalm  nnder  the  Pennsylvania  act  of  1838,  giving  a 
landlord  priority  of  payment  for  one  year's  rent  out  of  the  proceeds  of 
the  sale  of  the  tenant's  goods.  By  an  amicable  arrangement  the  prem- 
ises were  occupied  by  a  third  person  during  the  seven  remaining  months, 
for  which  rent  was  claimed,  and  the  landlord  then  took  possession. 
Bdd,  that  he  was  propwly  allowed,  as  a  preferred  debt,  three  m<mths* 
rent  due  when  the  petition  \n  bankruptcy  was  filed,  and  also  the  rental 
rate  as  compensation  during  the  time  the  trustee  retained  the  premlsaa» 
and  to  receive  the  rent  which  the  taupwary  tenant  was  to  pay.  and  the 
balance  of  the  claim  was  properly  rejected. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

Elias  P.  Smithers,  for  appellant. 
W.  A.  Way,  for  appellee. 

Before  ACHBSON,  DALLAS,  and  GRAY.  Circuit  Judges. 

ACHESON.  Circuit  Judge.  This  is  an  appeal  by  Albert  H.  Wil- 
son, a  creditor  of  Speer  C.  Nelson,  a  bankmpt,  from  a  decree  of  the 
district  court,  sitting  in  bankruptcy,  disallowing  in  part  the  claim 
of  this  creditor.  The  material  facts  are  these:  By  a  written  lease 
dated  January  26,  1900,  Wilson  demised  to  Nelson  a  lot  of  ground 
and  building  thereon  erected  for  a  term  of  five  years  from  April  i, 
1900,  at  an  annual  rent  of  $1,200,  payable  in  monthly  installments 
of  $100  each,  the  tenant  also  to  pay  the  water  tax ;  the  lessee  stipu- 
lating that,  if  he  should  ^'become  a  bankrupt,"  the  whole  rent  for 
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the  whole  term  "shall  be  taken  to  be  due  and  payable  forthwith." 
On  January  4,  190Z,  Nelson  filed  his  petition  in  bankruptcy,  and  was 
adjudged  a  bankrupt.  On  January  X90i»  the  court  made  an  order 
restraming  Wilson  hrom  making  a  distress  for  rent.  On  January  28, 
1901,  Wilson  filed  a  proof  of  debt  under  said  lease  for  $1,215,  being 
the  rent  for  one  year,  from  October  i,  1900,  to  October  1,  1901,  and 
$15  water  tax,  which  sum  or  debt  of  $1,215  he  claimed  bad  priority 
over  general  debts,  and  was  payable  in  full  out  of  the  bankrupt's 
estate.  On  February  14,  1901,  the  trustee  in  bankruptcy  notified 
Wilson  that  the  lease  would  be  surrendered  and  the  premises  vacated 
on  February  28.  1901,  but  Wilson  refused  to  accept  such  surrender. 
Afterwards,  under  an  amicable  arrangement  entered  into  without  prej- 
udice to  the  right  of  either  party,  ttie  premises  were  occupied  by  a 
third  person  until  October  i,  1901.  On'  the  day  last  mentioned — 
October  i,  1901 — Wilson  accepted  a  surrender  of  the  lease,  and  his 
tenant  has  since  occupied  the  premises.  The  fund  for  distribution 
arose  from  the  sale  by  the  trustee  of  goods  belonging  to  the  bank- 
rupt which  were  on  the  leased  premises  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy  'Hie  court  allowed  the  claimant  out 
of  the  fund,  as  a  preferred  debt,  the  sum  of  $300  for  three  months' 
rent  due  and  payable  when  the  petition  in  bankruptcy  was  filed,  and 
the  further  sum  of  $200  as  compensation,  at  the  rental  rate,  for  the 
period  of  two  months  the  trustee  in  bankruptcy  had  occupied  the 
premises;  but  disallowed  the  rest  of  the  claim.  The  court,  how- 
ever, adjudged  that  the  claimant  was  entitled  to  receive  the  rent,  to 
wit,  $300,  which  the  temporary  tenant  was  to  pay  for  his  occupancy 
prior  to  October  i,  1901. 

Has  the  appellant  any  just  cause  of  complaint?  Notwithstanding 
tke  ruling  in  Piatt  v.  Johnson,  168  Pa.  47,  31  Atl.  935,  47  Am.  St. 
R^.  877,  upholding  as  valid  a  provision  in  a  lease  that  the  entire 
rent  for  the  balance  of  the  term  should  become  due  if  the  lessee 
should  become  embarrassed,  or  make  an  assignment  for  the  benefit  of 
creditors,  or  be  sold  out  by  sheriff's  sale,  it  may  well  be  doubted 
whether  the  stipulation  here  making  the  whole  rent  for  the  whole 
term  due  and  payable  if  the  lessee  "shall  become  a  bankrupt"  is  en- 
forceable as  against  the  provisions  of  the  bankrupt  act.  But  the 
court  below  did  not  pass  upon  that  question,  and  we  do  not  find 
it  necessary  to  consider  it.  Assuming  the  validity  of  the  stipulation 
where  the  lessee  is  adjudged  a  bankrupt,  these  consequences  would 
follow  its  enforcement.  In  the  first  place,  under  the  Pennsylvania 
act  of  1836  the  landlord  would  be  entitled,  to  priority  of  payment  out 
of  the  proceeds  of  sale  of  the  tenant's  goods  upon  the  demised  prem- 
ises to  the  extent  of  one  year's  rent.  Longstreth  v.  Pennock,  20  Wall. 
575,  22  L.  Ed.  451.  Secondly,  the  rent  for  the  entire  residue  of  the 
term  would  be  provable  as  an  unpreferred  debt,  entitled  only  to  a 
pro  rata  dividend,  and  the  unexpired  portion  of  the  term  would  be- 
come an  asset  of  the  bankrupt's  estate,  to  be  disposed  of  by  the  trus- 
tee in  bankrtiptcy  for  the  benefit  of  the  estate.  The  latter  result, 
however,  this  claimant  repudiated  altogether.  He  sought  a  partial 
and  one-sided  enforcement  of  the  stipidation.  He  attempted  to  se- 
cure a  preference  for  one  year's  rent,  and  at  the  same  time  retain  hl« 
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interest  as  landlord  unimpaired  in  the  residue  of  the  term.  He  took 
that  positioa  at  the  start,  and  held  it  to  the  end.  His  proof  was 
only  for  a  single  year's  rent  as  a  preferred  debt,  and  then,  at  the  ex- 
piration of  the  year,  he  took,  and  has  since  maintained,  exclusive 
possession  of  the  leased  premises.  The  court  held — and,  we  think,- 
rightly — ^that  the  claimant  could  not  split  up  the  tenn  in  that  way. 
The  contract  was  not  divisible.  If  the  claimant  desired  to  avail  him- 
self of  the  stipulation  as  to  bankruptcy  for  the  purpose  of  securing 
a  preference  for  one  year's  rent,  he  was  bound  to  conform  to  the 
contract  as  a  whole.  But  this  he  declined  to  do.  We  are  therefore 
of  opinion  that  the  action  of  the  court  was  right. 
The  decree  of  the  district  court  is  affirmed^ 


LEB  T.  BOARD  OF  COM'RS  OP  MONBOE  COUNTY. 
(Olrcalt  Oourt  of  Appeals,  Sixth  Olrcolt  AprU  8,  1902.) 


Oomrnu— Pdbohabb  of  Bainasi— U»uTHORisn>  Acr— FAn<uBB  to  Pat— 

BlOHT  TO  ReUOTB. 

Where  the  commlssIoDera  of  a  conntr,  representing  that  they  had 
complied  with  the  law.  and  bad  the  right  so  to  do,  purchased  bridges, 
and  iMned  orders  for  the  payment,  and  tlm«after  tiie  payment  of  auch 
orders  was  enjoined  because  the  law  had  not  been  compiled  with,  the 
holdw  of  aneh  orders  may  malntntai  an  action  for  leave  to  remove  aneb 
bridges  unlesa  the  county  paya  therefor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

The  appellant  filed  hla  bill  In  the  court  below  aneglng  that  flie  defendant 
(appellee),  nnder  the  lavra  of  tlie  state  of  Ohio,  la  a  corporation  capable 
of  being  sued,  and  is  required  to  constmct  and  ke^  In  repair  all  necessary 
bridges  within  Monroe  county.  Ohio;  that  the  Canlxm  Bridge  Company  and 
defendant  entered  Into  four  contracts  in  writing,  by  which  said  bridge 
company  agreed  to  fomlsh  all  the  material,  except  lumber,  and  construct 
and  complete  ready  for  trav^.  the  anperstrncture  for  three  Iron  brtdges 
and  the  superstructure  and  snbstmcture  for  one  Iron  bridge  over  certain 
streams  In  said  county,  which  stmcturea  were  oonstmcted  acoordlng  to 
the  terms  of  said  written  contracts,  and  were  delivered  to  tiie  defendan: 
and  accepted.  It  Is  alleged  that  the  Canton  Bridge  Company  was.  informed 
and  led  to  believe  by  the  defendant  that  all  of  the  provisions  of  law  had 
been  compiled  with  In  regard  to  the  letting  of  said  contracts;  that  upon  the 
completion  and  acceptance  of  the  bridges  the  board  of  commissioners  paid 
the  Canton  Bridge  Company  on  account  thereof  the  sum  of  $1,240.  and. 
to  evldeuce  the  balance  due,  executed  and  delivered  to  the  Canton  Bridge 
Company  five  orders,  as  by  law  provided,  which  were  presented  to  the 
audltw  of  the  county,  who  executed  and  delivered  to  the  eompany  five 
warrants  on  tlie  county  treasurer,  directing  blm  to  pay  to  tiie  order  of 
said  company  the  amount  tbereof  out  of  the  bridge  funds,  which  warrants 
were  presented  to  the  treasurer,  who  Indorsed  on  them.  "Not  paid  for 
want  of  funds,"  together  with  the  date  of  such  presentation;  that  these 
warrants  were,  for  a  full  and  valuable  consideration,  sold  and  traDsfored 
by  the  Canton  Bridge  Company  to  the  PeopIe^s  Baulc  of  Canton,  and  It 
sold  to  the  complainant  for  a  valuable  consideration,  without  any  knowledge 
on  his  part  of  any  infirmity  in  tlieni.  and  that  he  is  now  the  owner  of  tbem: 
that  after  the  sale  of  said  warrants  to  the  complainant  cwtaln  taxpayers  of 
JtbQ  county  of  Monroe  commenced  In  the  court  of  common  pleas  an  acttw 
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agafawt  0»  auditor.  aJUagtBg  that  aU  <tf  tin  contracts  -wMb  the  Ganfeon  BriOce 
Company  and  the  wacnmts  iBsned  lo  pnrsuaBce  tbereof  wtn  Ul^al  and  void, 
because  of  tbe  failure  of  the  board  of  count?  auditors  to  comply  with  tbe 
prorlslous  of  law  relatlTe  to  the  purchase  and  erection  of  bridges,  and  on 
final  hearing  an  Injunction  restraining  the  county  treasurer  from  paying 
said  warrants,  or  any  of  them,  was  granted;  that  after  the  commencem«it 
of  the  proceedings  for  iDjnnctlon,  the  complainant  learned  for  the  first  time^ 
that  the  board  of  commissioners.  In  attempting  to  purchase  tbe  bridges,  bad 
neglected  to  comply  with  certain  statutory  provisions  goTemIng  and  con- 
trolling tiietr  action  In  letting  contzacts,  and  by  reason  ibenot  said  contiacta- 
and  warrants  were  void;  and  tbereupon  the  complainant  submitted  to  the 
defendant  a  proposition  that  he  would  snrrender  said  warrants  for  cancella- 
tlcm.  repay  the  money  It  had  paid  on  the  omtracts  with  Interest  from  data 
of  payment,  first  deducting  therefrom  an  amount  that  should  be  reasonable 
for  the  use  of  the  bridges  from  the  time  they  were  accepted;  and  In  con- 
sideration of  so  doing  the  defendant  should,  permit  the  complainant  to  re- 
moTe  said  bridges  at  his  own  expense,— all  of  which  the  defendant  refused 
to  do.  It  Is  alleged  that  the  bridge  company  made  a  mistake  tn  acting 
upon  the  representntlons  of  the  defendant  that  It  bad  compiled  with  the 
proTlsIons  of  law  regarding  the  letting  of  contracts  for  ^e  erwtlon  of 
bridges;  and  also  made  a  mistake  In  believing  that  the  omixacts  were  bind* 
ing  on  the  defendant,  and  in  believing  that  tlie  acceptance  of  Oie  bridges 
by  It  amounted  to  a  purchase  and  ratification  of  the  contracts,  and  bound 
the  county  of  Monroe  to  make  payment  therefor;  and  it  is  alleged  that  keep- 
ing and  appropriating  said  bridges  to  the  public  use  while  the  county  refuses 
to  make  any  payment  for  them  Is  a  fraud  upon  tbe  complainant.  Tbe  com- 
plainant asks  that  on  payment  of  the  amount  which  has  been  received 
by  the  Canton  Bridge  Company  he  be  adjudged  entitled  to  take  down  and 
remove  the  bridges,  and  that  an  account  be  taken  concerning  their  use  by 
tbe  county  of  Monroe  during  the  time  it  haa  need  litem,  or.  If  tiie  defendant 
•leeta  to  keep  Oie  Inidges,  It  may  do  so  upon  cmidltion  of  paying  for  ttiem. 
To  tbia  bill  oC  eamoialnt  tih*  defendant  taitoposed  a  general  dernnzrar.  whldk 
was  sustained  by  ue  court  below,  and  the  complainant  aj/iptaJM. 

H.  B.  Webber,  for  appellant. 
Spriggs  &  Ketterer,  tor  appellee. 

Before  LURTON  and  SEVERENS.  Circuit  Judges,  and  WANTY; 

District  Judge. 

WANTY>  District  Jud^,  after  making  the  foregoing  atatement  o£ 
the  case,  delivered  the  opinion  of  the  court. 

The  provisions  of  the  statutes  of  the  state  of  Ohio  relating  to  the 
purchase  and  erection  of  bridges  were  not  complied  with  by  the  county 
commissioners  before  entering  into  the  contracts  with  the  Canton 
Bridge  Company,  and  it  is  conceded  by  both  parties  to  this  suit  that 
they  were  invalid,  and  no  recovery  could  be  had  upon  them,  nor  upon  . 
the  warrants  ^en  in  payment,  for  any  part  of  the  purchase  price  of 
the  bridges,  l^hese  statutes  authorizing  the  purchase  and  erection 
of  bridges  by  county  commissioners  have  been  before  the  supreme 
court  of  Ohio,  which  has  held  that  a  contract  made  for  the  purchase 
and  erection  of  a  bridge  in  disregard  of  the  statutes  on  that  subject 
is  void,  and  no  recovery  can  be  had  against  th^  county  on  the  contract, 
or  for  the  value  of  such  bridge;  that  the  commissioners,  having  no 
power  to  bind  the  county  except  as  provided  by  the  stattites,  could  not, 
by  accepting  and  retaining  a  bridge  under  a  void  contract,  bind  the 
county  to  pay  what  it  is  reasonably  worth;  and  that,  when  both 
parties  have  acted  in  disregard  of  the  statutes,  the  court  will  leave  them 
where  they  have  placed  themselves,  and  refuse  to  aid  either.  Bridge 
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Co.  Campbell,  60  Ohio  St.  406,  54  N.  E.  372.  The  appellee  con- 
tends that  the  supreme  court  of  Ohio  in  that  case  has  announced  as 
the  public  policy  of  the  state  that  no  court  of  law  or  equity  will  grant 
relief  to  parties  who  have  entered  into  a  contract  in  disregard  of  its 
statutes,  and  quotes  the  language  of  Judge  Burket,  saying: 

"Whatever  the  mle  may  be  elsewbere,  In  this  state  the  public  policy, 
as  Indicated  by  our  constitution,  statutes,  and  decided  cases,  is  that,  to 
bind  the  state,  a  county,  or  city  for  supplies  of  any  kind,  the  purchase 
must  be  substantially  In  conformity  to  the  statute  on  that  subject,  and 
that  contracts  made  In  violation  or  dlsregarQ  of  such  statutes  are  void,  not 
merely  voidable,  and  that  courts  will  not  lend  their  aid  to  enforce  such  a 
contract  dh'ectly  or  Indirectly,  but  will  leave  the  parties  wh«e  tlxesy  have 
placed  themselves.  If  the  contract  Is  executory,  no  action  can  be  main- 
tained to  enforce  It,  and,  If  executed  on  one  side,  no  recovery  can  be  had 
against  the  party  on  the  other  side.  *  *  *  It  la  necessary  to  so  construe 
the  statutes  In  order  to  prevent  the  evils  which  Induced  the  enactment  of 
them.  If  such  statutes  could  be  evaded,  there  would  always  be  found 
some  public  servants  who  would  be  ready  and  willing  to  Join  in  transactions 
detrimental  to  the  public,  but  favorable  to  themselves  or  some  favored 
friend;  and.  If  public  officers  should  be  ever  so  honest,  some  persistent 
agrat  or  salesman  would  Impose  upon  them,  and  obtain  more  out  of  tbB 
public  treasury  than  is  Justly  due.  When  fbA  provlsiolu  of  the  statate 
are  followed,  and  all  Is  done  openly  and  pnblldy,  ISie  pnblle  Interests  are 
beat  conserved;  and  even  then  there  Is  often  complaint  to  tbe  ^ect  ttiat 
some  one  has  been  favored." 

If  this  language  is  susceptible  of  the  construction  claimed  for  it  by 
the  appellee,  it  could  have  no  binding  force  in  a  federal  court  sitting  in 
equity.  Bucher  v.  Raih-oad  Co.,  125  U.  S.  555,  582,  8  Sup.  Ct.  974, 
31  L.  £d.  795.  But  it  has  no  application  to  the  suit  at  bar.  There  is 
no  attempt  in  this  case  to  enforce  these  contracts,  directly  or  indirectly, 
or  to  collect  the  value  of  the  bridges  under  an  implied  promise  to  pay 
for  them.  The  supreme  court  of  Ohio  has  not  declared  it  to  be  the 
public  policy  of  the  state  to  allow  its  municipal  officers  to  induce  people 
to  part  with  their  property,  and  then  set  up  its  want  of  power  to  pay 
for  it,  and  thus  appropriate  it,  because  it  has  been  able  to  deceive  the 
persons  who  furnished  it,  relying  on  the  ability  of  the  municipality 
to  bind  itself.  It  has  announced  that  contracts  made  by  a  municipality 
m  disregard  of  the  statutes  of  the  state  are  absolutely  void,  and  will 
not  lay  the  foundation  for  a  recovery  of  any  part  of  the  price  stipu- 
lated for  in  the  contract ;  and  that  a  municipality  cannot  bind  itself  to 
pay  what  i»'operty  is  reasonably  worth  when  it  is  furnished,  in  disre- 
gard of  the  statutes.  But  while  the  law  affords  no  remedy,  equity, 
.  although  it  will  not  enforce  the  contract  or  create  a  contract  between 
the  parties  on  account  of  the  acceptance  and  retention  of  the  property, 
when  the  property  is  in  existence,  and  in  the  hands  of  the  defendant, 
mil  not  allow  it  to  retain  that  to  which  it  has  no  title  whatever,  and 
prevent  the  owner  from  reclaiming  it  The  case  presented  by  the  bill 
shows  no  moral  turistude  in  the  transaction,  and,  although  the  bridge 
company  shotdd  have  ascertained  whether  each  step  provided  by  the 
statutes  had  been  properly  taken,  the  law  placed  upon  the  defendant 
the  duty  of  taking  those  steps.  It  was  necessary  for  it  to  comfriy  with 
every  provision  of  the  statutes  in  that  behalf  before  entering  into  these 
contracts,  and  it  re{»-esented  to  the  bridge  company  that  it  had  so  com- 
plied, and  thus  misled  the  bridge  company  into  entering  into  the  agree- 
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ment,  the  carrying  ont  of  'vhich  placed  these  bridges  in  the  hands  of 
the  defendant.  The  complainant  has  no  remedy  at  law,  and  to  deny 
him  equitable  relief  would  be  to  enforce  the  conl:ract  on  the  part  of  the 
bridge  company,  and  to  allow  the  defendant  to  repudiate  its  part  of  the 
same  contract,  and  thereby  appropriate,  without  compensation,  prop- 
erty to  which  it  had  no  legal  or  equitable  right.  It  was  said  by  the 
federal  supreme  court  in  the  case  of  Marsh  v.  Fulton  Co.»  lo  Wall.  676^ 
684,  19  L.  Ed.  1040,  1043 ; 

'The  obligation  to  do  Justice  rests  upon  «11  persons,  natural  or  artifldaU 
and,  if  a  county  obtains  tb«  money  or  prt^^erty  of  others  without  anthorlty. 
the  law,  Imdependent  oC  mmj  statute,  wUl  compel  restitution  or  compensa- 
tion." 

If  there  was  any  fraudulent  purpose  of  the  bridge  company,  or 
connivance  on  its  part  at  the  action  oi  the  defendant  in  disregarding 
the  provisions  of  tbc  statutes,  so  that  the  purpose  for  which  those  pro- 
Tisions  were  enacted  ^ould  be  thwaited,  then  neither  the  bridge  com- 
pany nor  this  oompHainant  oould  oome  into  a  court  (rf  equi^  and  ask 
any  rdief,  as  they  could  not  come  into  court  with  clean  hands ;  and  the 
relief  would  be  denied  for  tliat  reason,  and  not  on  the  doctrine  of  the 
public  policy  of  the  state.  There  is  no  public  policy  recognized  by  the 
courts  which  allows  any  pn-son,  natural  or  artificial,  to  take  the  prop;^ 
erty  of  another,  and  appropriate  it  to  its  own  use,  and  deny  to  the  per- 
son who  is  innocent  -of  fraud  the  right  to  reclaim  it.  As  there  was  no 
contract  binding  on  either  party  in  this  case,  and  there  was  no  fraud 
on  the  ^>art  of  the  bridge  company  or  this  complainant,  and  the  proi>- 
erty  is  m  existence  and  in  the  haAds>of  the  defendant,  it  seems  dear 
that  the  relief  asked  for  should  be  granted.  The  case  seems  to  come 
entirely  within  the  princi[ries  laid  dbwn  by  the  supreme  court  in  the 
case  of  Chapman  v.  Douglas  Co.,  Z07  U.  S.  548,  2  Sup.  Ct.  62,  27  L. 
Ed.  37S.  See,  also,  Wrought-Iron  Bridge  Co.  v.  Town  of  Utica 
(C.  C)  17  Fed.  316. 

The  decree  sustaining  the  demurrer  should  be  reversed,  and  the  dt^ 
murrer  overruled,  with  leave  to  defendant  to  answer. 


HALL  V.  AHRSND. 
KlIrcDit  Conrt  of  Appeals,  Secmid  (Mrcnlt   March  30,  1002.) 

Vasa 

Famrrs— IiTTBNTion— Pbocbss  tor  UAKiiia  Imitation  Frbsb-Cofiko  LaTTBBs. 
The  Hall  patent  No.  428,508,  for  a  method  of  ppoduclng  Imitation  piess- 
C(q>ied  letters,  dalm  1,  Is  Told;  the  process  described  for  treating  printed 
letters  or  ctrcnlars  to  give  fbem  the  appearance  of  having  been  press- 
copied  being  essentially  the  same  to  which  lettns  are  mtdected  in  the 
actual  eopying,  which  was  old. 

Ai^>ca]  from  the  Circuit  Court  of  the  United  States  for  the  Southern 

District  of  New  York. 

.  Alan  D.  Kenyon,  for  appellant. 
H.  B.  McMaster,  for  appellee. 
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Before  WAU«AC£,  l^ACOMBE.  and  TOWNSEND,  Circuit 
Judges. 

TOWNSEND,  District  Judge.  This  cause  comes  here  upon  appeal 
of  complainant  in  the  court  below  from  a  judgment  dismissu^  the  bill 
allegmg  infringement  of  complainant's  patent  No.  423,558,  granted 
March  18, 1890,  to  Samuel  Hall.  The  patent  is  for  a  process  whereby 
the  blurred  appearanw  of  press-copied  letters  may  be  imparted  to 
printed  circulars  in  great  numbers,  in  rapid  succession,  and  in  prac- 
tically unlimited  ntimbets.  The  idea  was  novel ;  the  result  was  oom* 
mercialhr  successful 

The  nrst  claim,  the  only  one  in  suit,  is  as  follows : 

"(1)  Tbe  proceM  described,  conslBting  In  first  prlntlnff  the  original  sheets, 
then  placing  their  printed  surfaces  In  contact  iwlth  a  moist  material  and 
passing  both  together  between  compression  rollers,  then  removing  the  ink 
Impression  received  by  the  moist  material  bef<»«  It  Is  again  brought  In  c<ki- 
tftct  with  the  printed  matter,  sabstantlally  as  and  for  the  purposes  set  forth." 

The  process  thus  claimed  consists,  as  stated  by  the  patentee,  in  (i) 
printing  the  circulars  in  the  ordinary  way;  (2)  placing  them  face 
downward  on  an  endless  belt  of  moist  material ;  (3)  compressing  them 
together  b^  means  of  rollers ;  (4)  washing  out  the  ink  thus  impressed 
on  the  moist  material ;  (5)  using  the  moist  material  over  again  for  the 
same  purpose.  The  apparatus  by  which  the  process  is  carried  out 
comprises  a  web,  two  tanks,  one  containing  water,  the  other  bleaching 
fluid,  and  rollers.  The  web  passes  under  one  of  the  rollers  submerged 
in  the  water  tank,  and,  thus  moistened,  passes  upward  between  two 
adjustable  squeezing  rollers,  which  regulate  the  amount  of  moisture. 
The  circulars  are  then  placed  face  downward  on  the  moist  web,  and  are 
carried  thereon  between  another  pair  of  rollers,  "and  thus  an  imprint 
is  taken  on  the  web  from  the  ink  on  the  paper."  The  circulars  then 
drop  off  or  are  removed,  and  the  web  passes  down  into  the  tank  of 
bleaching  fluid,  where  the  ink  is  destroyed,  and  then  under  a  roller 
and  between  another  pair  of  squeezing  rollers,  which  squeeze  out  the 
excess  of  bleaching  fluid,  and  then  over  another  roller  into  the  water 
tank,  where  the  bleaching  fluid  is  washed  out,  leaving  the  web  moist 
for  another  printing  operation.  The  patentee,  however,  expressly  dis- 
claims this  apparatus,  and  in  the  claim  in  suit  does  not  claim  the 
bleaching  fluid,  and  neither  complainant  nor  defendant  uses  bleaching 
fluid  in  carrying  out  the  alleged  process. 

If  it  be  assumed  that  the  method  employed  in  this  operation  of  a 
machine  may  constitute  a  true  process  when  no  bleaching  fluid  is  tised, 
the  question  is  raised  whether  such  process  involved  invention  in  view 
of  the  prior  art.  Letter-copying  machines  with  water  troughs,  and 
operated  by  means  of  rollers  or  platens,  were  old,  as  shown  1^  the 
Bailey,  Lash,  Stiles,  and  Cope  patents.  In  these  presses  a  process 
was  employed  by  which  copying  paper  was  dampened,  and  this  "moist 
material"  and  the  printed  surface  of  a  letter  were  passed  together  be- 
tween rollers  or  under  a  platen,  and  in  some  cases  the  ink  was  after- 
wards washed  from  the  rollers.  The  complainant  attempts  to  differ- 
entiate these  processes  from  that  claimed  in  the  patent  in  suit  by  the 
contention  that  the  old  processes  were  used  to  prmt  a  copy  of  the  le^ 
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ter  on  a  sheet  of  interposed  paper,  but  that  by  the  use  of  the  patented 
process,  while  a  press-copy  effect  is  given  to  the  circular*  no  real  copy 
of  the  drcuiar  is  printed,  but  only  a  stain  of  free  ink  is  imparted  to  the 
web,  wluch  stain  is  removed. 

But  the  patentee,  describing  the  operation  of  his  process,  says: 
"Thus  an  imprint  is  taken  on  the  web.  from  the  ink  on  the  paper/' 
Complainant's  expert  admits  that  "the  first  letter  as  it  is  fed  through 
the  compression  rollers  on  to  the  endless  belt  would  be  found  to  con- 
tain aUnost  a  perfect  copy  of  the  letter,"  and  counsel  for  complainant 
admits :  ''In  actual  practice  the  printed  circular  or  letter  leaves  a  sub- 
stantial amount  of  ink  on  the  moist  material;  in  fact,  a  complete  copy 
is  usually  imprinted  on  the  moist  material." 

The  contentions  in  support  of  novelty  are  disposed  of  by  prior  pat- 
ents, notably  patent  No.  289,983,  granted  to  Ezra  Cope  in  1883,  for  a 
copying  press.  The  chief  difference  between  the  patented  process  and 
that  carried  on  by  means  of  the  Cope  patent  is  in  the  use  by  Cope  of 
a  platen  with  his  rollers.  He  uses  an  endless  web  of  moist  material, 
which,  with  the  letter  or  circular,  is  subjected  to  pressure  under  the 
platen.  The  web  passes  between  rollers  into  a  tank  of  liquid,  which 
moistens  the  web,  and  may  serve  to  wash  out  the  stains  of  ink.  It  is 
true  that  a  sheet  of  copying  paper  was  int^osed  between  the  latter 
and  the  web,  but  this  was  done  only  In  order  to  preserve  the  copy, 
while  ill  the  patented  process  the  copy  made  directly  on  the  web  is 
destroyed-  In  each  case  the  ink  passing  from  the  letter  or  circular 
may  aiterwards  be  washed  out. 

Although  the  moist  material  used  by  the  patentee  is  a  cloth  web, 
he  does  not  claim  it,  but  describes  the  web  as  made  "of  cloth  or  other 
suitable  material,"  just  as  Stiles  had  done  in  his  copying  apparatus, 
patent  No.  343,505.  And  the  experts  for  complainant  a<£nit  that  the 
process  of  Uie  patent  might  be  practiced  to  a  limited  extent  by  the 
use  of  "moist  material,"  consisting  of  the  dampened  paper  of  copying 
presses,  or  by  employing  the  rubber  rolls  of  an  ordinary  clothes 
wringer.  The  old  and  new  processes  are  the  same;  in  one  case  the 
copy  is  preserved,  in  the  other  it  is  destroyed. 

The  objection  to  the  Cope  apparatus  that  it  could  not  be  speedily 
operated  is  met  by  the  proof  that  the  substitution  for  the  platen  of 
the  rollers  shown  in  other  presses  of  the  prior  art  would  not  involve 
invention,  and  by  the  fact  that  the  apparatus  by  which  such  speed  is 
accomplished  is  not  covered  by  the  patent.  Three-quarters  of  the 
Han  specification  is  devoted  to  the  description  of  a  letter-press  copy- 
ing apparatus  of  unlimited  capacity,  designed  for  speedy  and  con- 
tinuous operation,  of  which  he  says :  "I  do  not  herein  claim  the  appa- 
ratus shown  and  described,  *  *  *  since  I  intend  to  make  that  the 
subject  of  an  application  for  a  patent."  His  first  claim  is  broad 
enough  to  include  the  old-fashioned  letter-press  copying  system,  and 
therefore  cannot  be  sustained. 

The  decree  is  affirmed,  with  costs. 
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In  n  DITRHAIL 
(District  Oonrt,  D.  Maryland.  Uarcb  14.  1902.) 


L  BAHKRUPTOT— JUBIBDIOTICMI   TO  OSTKBHIirB    VaUSITT  OV  UOBTaAfiB— OHI- 
SKHT  OP  MOBTQAGSE. 

A  creditor  of  a  bankmpt,  who  holds  chattel  mortgagee,  and  who.  In 
response  to  a  petition  by  other  creditors,  asking  that  Itn  mortgages  be 
set  aside  as  Illegal  preCerencea,  asked  and.  obtained  tmOur  time  to 
plead,  and  tbOTcaf  ter  ai»wered  tlw  petltli»,  aaiertlnc  the  valldttir  <tf  tti 
mortgages,  and  asking  that  Its  claim  be  allowed  and  paid  from  ttm  pro- 
ceeds of  the  mortgaged  property  In  the  hands  of  the  trustee,  thereby 
consented  that  Its  rights  might  be  adjudicated  by  the  conrt  of  bank- 
mptcy,  and  cannot,  tor  the  first  time,  challenge  tiie  jurisdiction  ot  aoch 
court  after  the  Isanas  baTe  been  reared  and  testimony  taken  by  ttie 
referee. 

IL  Bame— Liens— VALiDrTT  OT  Chattel  Hortoagbs. 

A  bankrupt  before  the  filing  of  his  petition,  was  a  country  maThant, 
and  engaged  In  the  canning  of  tomatoes,  which  required  during  the  can- 
ning season  a  large  outlay  of  cash  In  the  purchase  of  tcnnatoea  and  emus. 
By  airangenMnt  with  a  bank  the  latter  advanced  tiie  soma  required, 
taking  up  the  drafts  attached  to  Ulla  of  lading  for  cans,  and  boldliv 
such  bills  until  mortgage  bills  of  sale  were  executed  upon  the  canned 
ivodnct  to  secure  the  adTsnces  made,  and  further  adTanccs  then  made 
or  to  be  made  foi;  the  purchase  of  materials.  These  mortgages  were 
propwly  recorded,  //eld,  that  such  mortgage  bills  of  sale  created  valid 
liens,  which,  under  Bankr.  Act  1898,  |  67d.  were  not  affected  by  tbe 
subsequent  bankmptey  of  flie  mortgagor. 


A  parol  agreement  between  the  mortgagor  and  mortgagee  that  the 
canned  products  sbould  be  delivered  by  the  mortgagor  to  a  commission 
house,  and  be  sold  by  It,  and  the  net  proceeds  paid  to  the  mortgagee, 
did  not  affect  Qie  validity  of  the  mortgages,  ot  constltnte  a  transfer 
with  the  fntmt  and  purpose  to  hinder  and  d^y  creditors,  within  tb» 
meaning  of  Nat  Bankr.  Act  1808,  I  67e. 
4  Chattel  Mortg ages— Validity — Sofpicibnct  op  Dbbcbiptioit. 

A  series  of  chattel  mortgages  executed  at  short  lnta*vals,  and  In  effect 
as  a  part  of  the  same  transaction  to  secure  advances  made  by  the 
mortgagee  to  enable  the  mortgagor  to  conduct  a  canning  business,  and 
covering  the  product  of  such  business,  are  not  Invalid,  under  the  law 
of  Maryland,  for  Insufficiency  of  description,  although  at  the  date  of  the 
first  the  goods  mortgaged  were  In  part  to  be  yet  acquired,  where  tiiey 
had  all  been  acquired  when  the  last  was  executed. 

In  Bankruptcy.  Proceeding  to  set  aside  certain  chattel  mortgages 
from  the  bankrupt  to  the  Harford  National  Bank  of  Bel  Air»  Md. 

John  L.  G.  Lee,  W.  Irvine  Cross,  and  Harry  S.  Carver,  for  E.  Sav- 
age Shure,  John  S.  WalUs,  and  other  creditors. 

Stevenson  A.  Williams  and  David  G.  Mcintosh,  for  ^e  Haiford 
National  Bank  of  Bel  Air,  Md. 

MORRIS,  District  Judge.  The  bankrupt,  John  J.  Durham,  filed 
his  voluntary  petition  December  13,  1899,  and  was  duly  adjudicated. 
On  April  19,  1900,  E.  Savage  Shure  and  John  S.  WaUis,  and  subse- 
quently other  creditors  of  the  bankrupt,  filed  their  petitions,  asking 
that  certain  bills  of  sale  of  the  bankrupt's  property  made  by  him  to 
the  Harford  National  Bank  of  Bel  Air  four  months  preceiding  the 
bankrupt's  application  be  set  aside  as  illegal  preferences,  and  made  to 
hinder,  delay,  and  defraud  creditors.   ^  order  on  the  petition  re- 
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quired  the  Harford  National  Bank  of  Bel  Air  to  answer  and  show 

cause  on  or  before  May  5,  1900.  On  May  4,  1900,  the  Harford  Na- 
tional Bank  of  Bel  Air  filed  its'  petition,  asking  to  have  the  time  few 
filing  its  answer  extended  until  May  15th.  On  May  15th  the  Bank 
filed  its  answer,  under  oath,  to  all  the  allegations  of  the  petition,  and, 
proffering  itself  ready  to  furnish  such  other  detailed  accounts  of  its 
transactions  with  the  bankrupt  as  might  be  right  and  proper,  claimed 
that  it  was  entitled  to  have  the  lien  of  its  several  mortgage  bills  of  sale 
preserved,  .maintained,  and  enforced,  "and  its  claim  therefor  allowed 
out  of  the  proceeds  of  sale  of  the  property  covered  thereby  now  in  the 
hands  of  the  permanent  trustee  of  said  Durham."  On  July  5,  1900, 
the  petition  and  answer  were,  by  order  of  the  court,  referred  to  the 
referee  to  take  testimony  and  report  to  the  court.  On  July  11,  1900, 
Thomas  H.  Robinson,  who  had  been  appointed  trustee  of  the  bank- 
rupt's estate,  and  on  whom  a  copy  of  the  creditors'  petition  had  been- 
served,  filed  his  petition,  stating  that  from  the  information  obtained 
by  him  he  was  unable  to  determine  whether  the  allegations  in  the 
petition  could  be  sustained  or  not,  and  that  for  the  purpose  of  bring- 
mg  the  matter  properly  before  this  court,  and  having  the  allegations 
investigated,  he  charged  that  the  bills  of  sale  held  by  the  bank  did 
create  illegal  preferences,  and  should  be  set  aside.  On  July  24,  1900, 
and  after  the  taking  of  testimony  had  been  commenced,  the  bank 
filed  its  petition,  asking  leave  to  withdraw  its  answer,  and  to  file  a 
demurrer  setting  up  want  of  jurisdiction  in  the  court  to  hear  and 
determine  the  validity  of  the  bills  of  sale.  This  leave  was  not  granted, 
and  the  parties  proceeded  with  the  takmg  of  testimony. 

I  am  of  opinion  that  the  objection  to  the  court  assuming  jurisdiction 
came  too  late.  The  bank,  by  its  application  for  further  time  to  answer,. 
and  then  by  answering  arid  submitting  to  the  jurisdiction  of  the  bank-- 
rupt  court,  and  asking  that  its  lien  be  sustained,  and  its  claim  allowed 
out  of  the  proceeds  of  property  in  the  hands  of  the  trustee  in  bank- 
ruptcy, fully  consented  that  the  issues  raised  by  the  petition  and  answer 
should  be  heard  and  determined  by  the  bankrupt  court  as  part  of  the 
proceedings  in  bankruptcy,  and  as  a  controversy  in  relation  to  the 
estate  of  the  bankrupt.  The  Harford  Nationu  Bank  was  not  a 
stranger  to  these  proceedings,  for  on  the  day  that  Durham  filed  his 
petition,  and  was  adjudicated  a  bankrupt,  it  filed  its  petition  stating 
that  it  was  a  creditor  for  $15,173.28,  and  asked  that  receivers  be  ap- 
pointed to  take  possession  of  all  the  bankrupt's  goods,  and  that  a 
restraining  order  issue  enjoining  all  persons  from  interfering  with 
the  bankrupt's  property.  Upon  its  petition  the  court  granted  the 
relief  asked  for.  It  seems  clear,  therefore,  that  the  bank  made  itself 
a  party  to  these  proceedings,  asked  substantial  relief,  and  consented 
to  the  determination  of  the  controversy  as  to  its  claim  of  lien  upon  cer- 
tain assets  of  the  bankrupt  by  this  court  of  bankruptcy. 

There  were  five  mortgage  bills  of  sale  duly  recc^ded  made  by  Dur- 
ham to  the  bank  in  August,  September,  and  October,  1899,  the  total  of 
the  sums  intended  to  be  secured  amounting  to  $29,250,  Of  these 
amounts  it  is  admitted  by  the  bank  that  the  sum  of  $5,000,  mentioned 
in  the  first  bill  of  sale,  was  an  antecedent  debt,  carried  over  from  the 
previous  season,  for  which  they  held  the  bankrupt's  note,  with  two  in- 
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dorsers.  All  the  other  amounts  are  claimed  by  the  bank  to  have 
l-een  made  up  either  of  an  advance  of  money  made  at  the  time  the 
bill  of  sale  was  delivered  to  it,  or  for  an  advance  then  agreed  to  be 
made  and  subsequently  advanced. 

In  considering  whether  this  contention  has  been  satisfactorily  es- 
tablished by  proof,  the  surrounding  facts  should  be  borne  in  mind. 
Durham  carried  on  the  business  of  a  country  storekeeper,  and  had  for 
several  years  been  engaged  during  the  canning  season  in  canning  to- 
matoes in  Harford  county,  Md.  In  the  season  of  1899  he  increased  his 
canning  business,  and  had  made  contracts  for  cans  and  other  material 
which  had  to  be  paid  for  in  cash,  and  had  made  contracts  for  tomatoes 
to  be  grown  for  him,  and  contracts  for  filling  empty  cans  to  be  provided 
by  him.  All  these  contracts  involved  the  paying  out  <^  large  sums  of 
cash,  the  cans  not  being  deliverable  until  the  drafts  attached  to  the 
bills  of  lading  for  them  were  paid,  and  other  parties  having  a  posses- 
sory lien  on  the  cans  when  filled.  No  money  could  be  realized  from 
sale  of  the  canned  goods  until  near  the  end  of  the  season,  when  they 
were  ready  for  shipment  to  purchasers  at  a  distance.  It  is  plainly 
a  case  where  a  large  advance  upon  the  cans  and  other  material  as  de- 
livered to  Durham,  and  upon  the  goods  when  packed,  was  a  usual 
and  legitimate  transaction,  and,  for  a  country  storekeeper  of  small 
capital,  unavoidable.  The  business  of  the  bank  was  to  loan  money, 
and  to  loan  it  securely,  and  not  to  put  it  at  the  risk  of  the  business 
enterprises  of  its  customers,  as  do  the  vendors  of  merchandise.  The 
president  of  the  bank,  Mr.  Williams,  testifies  that  Durham  never  was  al- 
lowed to  overdraw,  or  to  have  money  from  the  bank  further  than  it  had 
securities  in  hand.  This  was  often  by  the  retention  of  the  bills  of  lad- 
ing for  cans,  which  were  shipped  to  Durham  in  car-load  lots,  after  the 
bank  hadpaid  the  drafts  for  the  price  of  the  cans  attached  to  the  bills  of 
lading,  lliis  security  was  held,  and  the  cans  not  delivered  by  the  bank 
to  Durham  until  a  mortgage  bill  of  sale  was  executed.  Durham  kept 
his  account  at  the  bank,  and  it  is  shown  that  the  sums  paid  for  him  by 
the  bank  made  up  of  drafts,  notes,  and  checks  in  the  prosecution  of  his 
business  amounted  from  July  to  the  end  of  December,  1899,  to  $77,- 
521.03.  The  taking  of  security  by  holding  title  to  the  goods  paid 
for  by  the  money  advanced  by  the  bank,  which  could  not  be  paid 
back  until  the  product  of  the  season's  packing  was  sold,  is  in  harmony 
with  the  transaction,  and  with  the  custom  of  banks  and  bankers.  In 
the  city  it  would  be  done  by  pledging  warehouse  receipts,  and,  where 
goods  are  scattered  in  country  canning  factories,  by  mortgage  bills  of 
sale.  I  am  satisfied  from  the  testimony  that,  except  as  to  $5,000,  se- 
cured by  the  first  bill  of  sale,  the  bills  of  sale  were  taken  by  the  bank 
to  secure  present,  and  not  antecedent,  advances,  and  that  the  money 
was  bona  fide  advanced  to  enable  Durham  to  pay  the  necessary  out- 
lays of  his  canning  business,  and  procure  the  necessary  material  and 
labor  to  prosecute  it.  After  he  had  made  his  contracts  for  the  can- 
ning season  of  1899,  his  only  hope  of  escaping  disaster  was  to  obtain 
the  funds  required  to  pay  for  the  cans  and  other  material  necessary  to 
prosecute  the  business.  These  payments  tended  to  increase  his  estate 
in  so  far  as  the  materials  purchased  increased  his  assets  and  £acilitated 
liis  business.   There  was  nothing  secret  about  the  bank's  security. 
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The  several  bills  of  sale  were  all  promptly  recorded,  according  to  the 
Maryland  law,  on  the  day  they  were  executed,  and  every  one  dealing 
with  Durham  was  affected  with  notice  of  their  contents.  Their  mean- 
ing and  purpose  was  obvious  and  unmistakable,  viz.  that  the  bank 
was  furnishing  Durham  with  the  funds  required  to  carry  on  his  can- 
ning business  at  the  season  of  its  greatest  activity,  and  was  taking 
mortgage  bills  of  sale  on  the  material  thus  paid  for  and  on  the  product 
of  the  canning  factories,  almost  from  week  to  week,  to  secure  its  ad- 
vances. That  these  advances  were  bona  fide  transactions  intended 
to  aid  Durham  in  successfully  prosecuting  the  season's  canning  busi- 
ness, and,  if  possible,  to  pay  off  the  debts  contracted  in  it,  I  discover 
no  sufficient  reason  to  doubt.  It  is  quite  apparent  that  the  canning 
business  is  often  done  on  a  narrow  margin  of  profit,  and  that  a  few 
cents  per  dozen  difference  in  the  price  at  which  the  canned  goods  are 
finally  sold,  or  at  which  the  empty  cans  are  bought,  determines  the 
success  or  failure  of  the  season's  business.  It  turned  out  that  the 
price  at  which  Durham's  goods  of  that  season  were  sold  was  very  low 
and  unprofitable.  When  the  bank,  after  October  23d,  refused  further 
accommodation  to  Durham,  and  he  could  get  no  more  mone^  from 
that  source,  and  he  was  unable  to  receive  and  pay  for  many  thousand 
bushels  of  tomatoes  which  had  been  grown  for  him,  and  they  began 
to  rot  in  the  fields,  then  his  creditors  became  clamorous,  and  his- ap- 
plication in  bankruptcy  followed  on  December  13th.  Before  the  ai>- 
plication,  the  bank,  finding  that  Durham's  conditiott  was  hopeless, 
proceeded  to  get  possession,  as  far  as  possible,  of  all  the  canned  goods 
covered  by  its  bills  of  sale, — about  15,000  cases, — and  made  sale  of 
the  greater  portion  of  them. 

By  section       of  the  national  bankruptcy  act  of  1898,  it  is  provided : 

"I/lens  gtvea  or  accepted  In  good  faith  and  not  la  contemplation  of  or 
In  fraud  of  this  act  and  for  a  present  consideration,  which  have  be^u 
recorded  according  to  law,  If  record  thereof  was  necesrary  In  order  to  Im- 
part notlee.  afaall  not  be  affected  by  thta  act** 

The  cases  interpreting  the  foregoing  and  similar  provisions  in  bank- 
rupt laws  are  carefully  cited  in  the  note  to  In  re  Little  River  Lumber 
Co.,  I  Am.  Bankr.  R.  483,  92  Fed.  585,  and  it  is  not,  therefore,  neces- 
sary to  refer  to  them  here.  They  hold  that  pledges  to  secure  money 
loaned  at  the  time  are  valid ;  that  an  exchange  of  a  security  validly 
held  for  a  new  security,  the  old  one  being  released,  is  not  a  preference ; 
that  a  fair  exchange  of  values  may  be  made  at  any  time  notwithstand- 
ing insolvency ;  that  an  insolvent  is  not  bound  to  abandon  all  dealing 
with  his  property,  provided  he  does  not  give  preference  to  antecedent 
debts,  and  does  not  so  deal  with  it  as  to  evidence  a  purpose  to  de- 
fraud or  delay  his  creditors,  and  that  preferences  can  only  arise  in 
case  of  antecedent  debts.  See,  also,  In  re  Wolf  (D.  C.)  98  Fed.  84 ; 
In  re  Davidson  (D.  C.)  109  Fed.' 882.  It  is,  however,  contended  by 
the  petitioners  that,  notwithstanding  it  may  be  true  that  the  mortgage 
bills  of  sale  were  made  for  a  valid,  present  consideration,  they  were 
void  under  section  676,  which  enacts  that  all  conveyances,  transfers, 
assignments,  or  incumbrances  given  by  a  person  adjudged  a  bankrupt 
within  four  months  prior  to  the  filing  of  the  petition,  with  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any 
U4F.—iS 
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of  them^  shall  be  null  and  void  as  a^^it^t  the  creditora  of  such  debtors, 
except  as  to  purchasers  in  good  faith  and  for  a  present  consideration. 
Bank  v.  Bruce,  48  C.  C.  A.  236,  log  Fed.  69. 

It  is  urged  that,  although  the  bills  of  sale  were  given  by  the  bank- 
rupt as  the  consideration  of  obtaining  advances  from  the  Sank  to  be 
used  in  his  business,  yet  by  reason  of  the  manner  in  which  the  property 
mortgaged  was  dealt  with  it  must  be  held  that  Durham's  piupose  was 
to  hinder  and  delay  his  other  creditors.  There  was  no  agreement  in  the 
bills  of  sale  allowing  the  mortgagee  to  dispose  of  the  property,  but  it  is 
proved  that  by  an  agreement  entered  into  in  September  Messrs.  Smith, 
Rouse  &  Webster,  who  were  commission  merchants  at  Bel  Air  for  the 
sale  of  canned  goods,  and  were  also  dealers  in  canners'  supplies,  were 
authorized  to  make  sale  of  the  canned  tomatoes ;  and  Durham  agreed 
that,  as  soon  as  they  were  packed  and  labeled,  he  would  ship  them, 
according  to  the  instructions  of  Smith,  Rouse  &  Webster,  to  the  pur- 
chasers procured  by  them,  and  allow  Smith,  Rouse  &  Webster  to  bill 
the  goods  in  their  own  names,  and  collect  the  proceeds  of  the  sales. 
Smith,  Rouse  &  Webster  agreed  to  guaranty  the  payment  of  the  sales 
made  by  them,  and  to  notify  the  Harford  National  Bank  of  each  ship- 
ment 6f  goods  as  soon  as  they  received  the  bills  of  lading;  and  fur- 
ther agreed,  after  deducting  their  own  charges  and  advances,  to  pay 
over  the  balance  to  the  bank,  which  claimed  the  goods  under  the  bills 
of  sale.  This  was  not  an  agreement  allowing  the  mortgagor  to  sell 
the  goods  and  appropriate  the  money  received  to  his  own  use,  but 
was  an  agreement  by  which  the  proceeds  of  the  goods  were  applied 
to  the  payment  of  the  mortgage  debt,  the  sale  being  made  in  the  ais- 
tomary  manner  by  commission  merchants,  through  whom  Durham 
usually  purchased  his  cans  and  sold  his  canned  g^ods.  EdelhofF  v. 
Manufacturing  Co.,  86  Md.  595^12,  39  Atl.  314.  No  inference  of 
purpose  to  d«ay  or  hinder  creditors  can  be  drawn  from  this  agree- 
ment. 

It  is  further  urged  that  these  bills  of  sale  shotild  be  held  invalid 
because  the  description  of  the  goods  intended  to  be  conveyed  is  not 
sufficiently  definite.  I  think,  at  least  so  far  as  the  canned  goods  are 
concerned,  the  description  is  sufficient  to  gratify  the  requirements  of 
the  Maryland  statute.  There  were  five  mortgage  bills  of  sale,  viz., 
August  25,  1899,  for  $5,000  antecedent  debt  and  $3,000  present  con- 
sideration; September  5,  1899,  for  $11,000;  September  2i,  1899,  for 
$4,250;  September  29,  1899,  for  $3,000;  October  23,  1899,  ^or  $3,- 
000.  It  was  an  almost  continuous  transaction,  and  although  as  to  the 
earlier  one  the  goods  mentioned  were  in  part  to  be  after-acquired, 
they  had  been  all  acquired  at  the  date  of  the  latest  bill  of  sale.  The 
description  of  the  personal  property  conveyed  by  a  bill  of  sale  required 
by  the  Maryland  Code  (article  21,  §  41)  is  only  a  general  description 
by  its  location,  ownership,  and  general  characteristics,  and  parol  evi- 
dence is  admissible  to  show  the  particular  articles  included  within  the 
gener^  words  of  the  description.   Jones,  Chat.  Mortg.  §  56. 

The  prayer  of  the  petition  is  that  the  said  several  bills  of  sale  may 
be  declared  null  and  void  and  set  aside,  and  the  proceeds  arising  from 
the  sale  of  the  property  described  therein  distributed  under  the  orders 
and  directions  of  this  court  amongst  the  creditors  of  said  bankrupt 
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equally.  This  prayer,  except  as  to  the  antecedent  debt  ol  $S,ooo, 
attempted  to  be  secured  by  the  mortgage  bill  of  tale  of  August  35. 
1899^  is  denied. 


ADMnAi/rr— INJUBT  to  Sbavah— StTBftKqnBKT  ■Nbolect— Ltabii.itt. 

Libelaut.  a  seatnazi.  had  hit  arm  broken  thron(h  belog  Btmck  wltti  a 
capetcn  bar  hy  the  mate  of  tbe  vessel,  and  the  master,  durlugr  the  11  days 
It  was  at  sea  before  reaching  port,  required  him  to  continue  work  to 
some  extent,  threatening  to  pnt  blm  In  Irons  nnless  be  did  so.  The  per- 
fect rest  necessary  to  insure  a  natural  reunion  of  the  dlsonlted  parts 
of  the  bone  was  thereby  prevented,  and  the  Injury  greatly  aggraTated. 
Libelant  told  the  master  that  his  arm  was  broksa,  and  It  became  swollen 
and  inflamed  Immediately,  and  remained  coDstaatiy  in  that  condition. 
HcM  that,  tboagh  there  was  no  fanlt  on  Ibe  part  of  the  vessti  as  far  as 
the  triow  Itself  was  concerned.  It  was  liaUe  for  the  mason's  mlscondoct 
In  compeUing  the  Ubdant  to  contlmie  watt  after  bo  was  iDjnnd,  Insfesad 
of  permitting  him  to  ban  the  necessary  nat. 

In  Admiralty. 

Bodine,  Quigley  &  Whiting,  for  libelant. 
Wing,  Putnam  &  Burlingham,  for  claimant. 

ADAMS,  District  Judge.  The  libelant  in  this  action  was  a  seaman 
on  the  schooner  Eva  B.  Hall,  and  had  his  left  forearm  broken  through 
being  struck  with  a  capstan  bar  by  the  mate  of  the  vessel  on  the  4th 
day  of  November,  1901,  while  the  vessel  was  on  a  voyage  from 
Femandina,  Fla.,  to  New  York.  He  was  engaged  in  the  performance 
of  his  duties  at  the  time.  The  mate  has  disappeared,  but  the  libelant 
does  not  seek  to  hold  the  vessel  for  the  original  injury,  nor  does  the 
vessel  claim  that  the  blow  was  justified  in  any  way.  It  is  assumed  by 
the  parties,  for  the  purpose  of  this  action,  that' there  was  no  fault  on  the 
part  of  the  libelant  or  of  the  vessel  as  far  as  the  blow  was  concerned, 
but  the  libelant  complains  that,  instead  of  thereafter  receiving  the 
care  he  was  entitled  to  from  the  vessel,  the  master  wrongfully  com- 
pelled him  to  work  during  the  whole  of  the  remainder  of  the  voyage, 
a  period  of  li  days,  threatening  to  place  him  in  irons,  unless  he  should 
do  so,  with  the  result  that  he  suffered  great  pain,  and  his  arm  was 
permanently  injured.  It  is  contended  by  the  claimant  that,  when  the 
injury  was  reported  to  the  master  of  the  vessel,  he  examined  the  arm 
with  aU  the  care  and  skill  of  which  he  was  capable,  and,  supposing  the 
injuiy  to  be  merely  a  bruise,  treated  it  daily  with  liniment ;  that  there- 
after until  the  termination  of  the  voyage  the  libelant  was  only  required 
to  do  such  work  as  he  could  with  the  other  arm,  and,  when  the  vessel 
reached  port,  the  master  and  agents  of  the  vcssd  were  willing  to  send 
ttie  libelant  to  a  hospital,  but  he  did  not  request  to  go  to  one,  but  to 
be  oaid  off,  which  was  done,  and  he  signed  clear  of  the  vessel. 

There  is  very  little  dispute  about  the  facts  in  the  case.  The  blow 
caused  a  simple  fracture  of  one  of  the  bones  of  the  left  forearm.  The 
libelant  was  in  a  healthy  condition,  and,  if  the  arm  had  been  properly 
attended  to,  and  left  at  rest,  there  would  have  been  a  natural  unicm  of 
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the  disunited  partB  of  the  boae,  so  that  in  a  few  months  the  arm  would 
probably  have  been  as  good  aa  ever.  But,  during  the  ii  days  the 
vessel  was  at  sea  before  reaching  port,  the  libelant  was  required  to  work 
*o  some  extent,  thus  preventing  the  perfect  rest  which  was  requisite  for 
the  arm,  with  the  result  that  the  broken  parts  of  the  bone  could  not 
remain  in  apposition,  and  the  chances  the  Ubelant  had  of  his  arm  heal- 
ing, or  being  in  a  condition  for  proper  treatment  when  it  could  be  ob- 
tained, were  destroyed.  It  now  appears  that  the  arm  is  pcnnanently 
disabled  for  any  kind  of  heavy  work,  unless  a  surgical  operation  of 
cutting  down  to  the  bone,  and  then  treating  it,  should  i»^ve  successful 
in  getting  the  parts  of  the  bone  to  unite  properly. 

The  master  could  not  be  expected  to  know  poutively  that  the  arm 
was  broken,  but  it  appears  that  the  libelant  told  him  that  it  was  broken. 
It  became  swollen  and  inflamed  immediately,  and  constantly  remained 
in  that  condition.  In  view  of  the  complaint  and  the  probability  of  its 
truth,  I  tliink  it  was  incumbent  upon  the  master  to  permit  the  libelant 
to  have  absolute  rest ;  but,  instead  of  adopting  that  humane  course,  the 
master  threatened  to  put  the  wounded  man  in  irons,  and  forced  him, 
without  necessity,  to  perform  duties  which  would  naturally  result  in  an 
aggravation  of  the  injury.  For  such  action  on  the  part  of  the  master,  I 
tmnk  the  vessel  should  be  held.  The  liability  of  a  vessel  to  her  crew 
ordinarily  does  not  include  any  compensation  or  allowance  for  the 
resulting  effects  of  an  injury  recaved  while  in  her  service,  but  is  limited 
to  the  expenses  of  the  care,  attendance,  and  cure  of  the  seaman. 
Where,  however,  there  has  been  misconduct  or  neglect  by  the  officers 
in  the  treatment  of  the  seaman,  after  he  has  been  wounded  in  the 
service  of  the  ship,  an  additional  cause  of  action  arises  gainst  the  ship 
for  consequential  damages.  The  Cit?  of  Alexandria  (D.  C.)  17  Fed. 
390;  Whitney  v.  Olsen,  47  C.  C.  A.  33*,  108  Fed.  292. 

The  libelant  has  been  unable  to  work  since  the  accident,  and  subject- 
ed to  living  expenses  of  over  $100.  He  has  incurred  a  sur^e<Hi's  bill  of 
$50,  and  paid  $1.25  for  medicines  incident  to  his  injury.  He  has  not  re- 
leased the  vessel  in  any  way.  Under  the  circumstances  of  the  case,  I 
think  he  should  be  allowed  the  sum  of  $800  to  cover  his  outlays  and 
obligations,  as  well  as  for  some  compensation  for  his  sufferings,  and  to 
put  him  into  a  position  by  which  he  may  seek  such  recovery  as  surgical 
science  may  afford  him. 

Decree  accordingly. 


THB  WILLIAM  E.  0L1BABT. 
THE  VIVA. 

<Dl8tr1et  Oonrt,  D.  Uassftchusetts.  IfanA  i,  190&} 

Nos.  607.  608. 

HABITTHB  LtKJTS— SdPPT.TBS— MAB8ACnU8ETT8  Statcte. 

Vessels  wblch  went  from  Boston  to  Scitnate,  where  tiier  were  em- 
Idored  for  two  weeks,  left  tbe  port  of  Boston,  wltJiln  ttw  meanlns  of 
Pub.  St  Mass.  c.  192, 1 14  et  seq^  giving  a  Ilea  for  snpplfes  when  a  state- 
ment Is  filed  wltbln  foor  days  after  the  veasd  departs  fK»n  fiie  port 
where  the  supplies  were  fnmlBtaed.t 


t  Maritime  liens  tm  BnppUes  and  services.  Me  note  to  The  Gewn  Dimol^ 
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In  Admiralty.  Suit  to  enforce  a  statutory  lien  for  tuppties  fur- 
idshed. 

Albert  P.  Worthen,  for  libelant. 

Frank  H.  Stewart,  for  Lockwood  Mfg.  Co. 

David  Benshimol  and  Julius  Nelson,  for  respondent. 

LOWELL,  District  Judge,  These  are  libels  to  enforce  the  lien 
for  supplies  which  is  given  by  Pub.  St.  Mass.  c.  192,  §  14  et  seq. 
The  goods  were  supplied  in  Boston  in  1894.  More  that  four  days  be- 
fore the  statutory  statement  was  filed  in  the  office  of  the  city  derk,  the 
vessels  liad  left  Boston,  and  had  gone  to  Scituate.  There  they  were 
engaged  for  about  a  fortnight  in  getting  coal  out  of  a  vessel  strand- 
ed on  the  beach.  At  night  they  generally  went  into  the  harbor  of 
Scituate  for  a  better  anchorage,  and  there  procured  certain  sup- 
plies. The  question  to  be  determined  by  the  court  is  this:  Had 
these  vessels  left  the  port  of  Boston,  within  the  meaning  of  section  15? 
In  The  Helen  Brown  (D.  C)  28  Fed.  1 11,  Judge  Nelson  held  that 
A  trip  to  Lynn  and  return,  completed  on  the  same  day,  was  a  de- 
parture from  the  port  of  Boston.  In  The  White  Fawn  (an  unreport- 
ed case,  decided  in  1898)  I  held  that  Weymouth  was  in  the  port 
oi  Bostcm,  and  observed  "that  the  southern  limit  of  the  port  of  Bos- 
ton must  be  taken  to  be,  substantially.  Point  Allerton."  In  the  ar- 
gument addressed  to  the  court,  reference  was  made  to  cases  and 
statutes  concerned  with  the  delimitation  of  the  port  of  Boston  for 
pilotage  and  other  purposes  unconnected  with  the  Uen  for  supplies. 
After  the  cases  of  The  Helen  Brown  and  The  White  Fawn,  it  appears 
to  me  best  to  abide  by  the  opinion  therein  expressed  until  that  opinion 
shall  be  overruled  by  the  circuit  court  of  appeals. 

Unless  it  can  be  shown  that  some  part  of  the  supplies  was  fur- 
nished after  the  return  of  the  vessels  from  Scituate  to  Boston,  the 
libels  must  be  dismissed,  with  costs. 


1.  ADVTBALTT — 00I.M8ION— VrOI-ATION  OP  RCLF.R  OF  Na  VlflATION— LTABHrFT. 

Act  Conff.  Ang.  19,  1890  (26  Stat  S20-827)  art.  20,  requires  that,  where 
a  steamboat  and  Balling  resBel  are  la  danger  of  collision,  the  steamboat 
Bball  keep  oat  of  the  way.  Article  21  prescribes  that,  where  one  of  two 
vessels  to  required  to  keep  out  of  the  other's  way,  the  other  shall  fa<^ 
to  eonnw  and  speed.  Artlde  22  imvldes  tliat  the  Tesed  required  to 
keep  OQt  of  the  way  shall.  If  posslt^  avoH  crossing  ahead  of  the  other. 
Article  23  declares  that  the  vessd  required  to  keep  out  of  the  way  shall. 
If  necessary,  slacken  speed,  stop,  or  reTerse.  A  steam  ferryboat  came 
practically  to  a  standstOl  In  Norfolk  harbor  to  permit  a  steamship  to 
pass,  and  then  rang  up,  and  passed  full  speed  under  Its  stem.  At  that 
moment  a  sloop  was  observed  passing  down  tlte  harbor  Immediately 
across  the  steamer's  bow,  and  the  ferryboat.  Instead  of  complying  with 
the  rules,  whistled  toe  the  right  of  way,  without  slackening  speed  or 
rererahig;  and  a  collision  resulted.  In  which  libelants  Intestate,  a 
passengoc  on  the  tSoap,  was  killed.  tfeMl  that  the  ferrytN»t  was  at 
fault  and  llabl&i 


:  Gcdllsion  rules,  see  notes  to  The  NUu^ara,  S8  01  Gl  A.  632;  The  1ft: 
Sope,  3»  O.  a  A.  SfS. 
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&  Sahb— Bight  to  Viot-ate  Roles. 

Tile  fenyboat  had  do  right  to  call  on  the  sloop  to  glre  waj  or  £bai^ 
Its  course,  there  being  notfalng  to  Indicate  peril  or  difflenlty  to  Oi*  fonnv 
In  conf  wmlng  to  the  accnstomed  rolei  of  naTigatloii. 


Gven  If  there  had  been  apprehension  of  Immediate  danffer,  as  contem- 
plated by  Act  Cods.  Aug.  19.  1890  (26  Stat  327).  art  £7,  reqnlring  due 
regard  to  be  had  to  special  circumstances  rendering  a  departare  from  the 
rules  necessary  to  avoid  danger,  the  ferryboat  sboold  have  resorted  to 
all  other  practical  method!  9t  avoidinc  the  eolllslon  btfm  Tiolating  tba 
statutory  reqnlrementa. 

^  BaHF.— CONTKIBUTORT  NeQUOBNCB— EbROB  IF  ExTRBUU. 

Even  if  the  sloop,  on  the  signal  from  the  ferryboat  luffed  and  changed 
its  CDnrse  for  half  a  minute,  and  then  suddenly  again  changed  lis  courae 
acroBs  the  ferryboara  bow,  tiie  ferryboat  would  Rtm  ba  llatde;  the 
Moaifn  negligence  btf  ng  error  In  wtremia. 
5.  Bamb— NncBaaAitT  Damaoes. 

Libelant's  Intestate  was  a  colored  farm  labors,  without  any  special 
acquirements;  having  no  trade  of  any  kind.  He  at  times  worked  in  a 
dairy,  making  $'25  per  month,  or  more.  He  was  28  years  old,  of  good  bealU). 
sober  and  industrious,  provided  for  his  family,  and  left  a  widow,  wltii- 
ont  children.   tiOd,  that  f  1,200  damages  should  ba  awarded. 

In  Admiralty. 

A.  B.  Carney,  Jr.,  and  R.  W.  Peatross,  for  libelant. 
T.  J.  Wool  and  Floyd  Hughes,  for  respondent 

W ADDILL,  District  Judge.  This  libel  was  fUed  by  the  personal 
representative  of  George  Chatman,  deceased,  to  recover  damages 
occasioned  by  the  death  of  the  said  Chatman  in  a  collision  between 
the  steam  ferryboat  Elizabeth  and  the  sloop  Martha  Jane,  upon 
which  sloop'  the  deceased  was  a  passenger.  The  collision  occurred 
on  the  29th  of  Jtme,  1901,  in  the  harbor  of  Norfolk.  The  ferryboat 
was  en  route  from  its  stip  in  the  town  of  Berkley  to  the  city  of 
Norfolk,  and  the  sloop  was  proceeding  down  the  Elizabeth  river. 
As  is  usual  in  this  class  of  cases,  the  vessels  in  collision  respectively 
contend  that  the  occurrence  was  solely  the  fault  of  the  other.  It  is 
not  deemed  necessary  to  enter  into  a  lengthy  discussion  of  the  evi- 
dence, further  than  to  say  that  it  has  been  fully  considered,  and  the 
conclusion  reached  is  that  the  collision  must  be  attributed  to  the 
fault  of  the  ferryboat  EUzabeth,  in  not  complying  with  the  rules 
of  navigation,  by  keeping  out  of  the  sloop's  way,  or  slackening  its 
speed,  or  stof^nng  or  reversing,  or  otherwise  taking  necessary  pre- 
cautions to  avert  the  colli^n,  when  it  was  apparent  that  it  was  in 
such  close  proximity  to  the  sloop  as  to  make  the  danger  of  col- 
lision imminent.  Articles  20^-23  of  Act  Cong.  Aug.  19,  1890  (26  Stat 
320-327),  prescribe  the  rules  for  the  avoidance  of  collisions  between 
steam  and  sailing  vessels,  and  the  obligation  imposed  by  these  rules 
is  imperative ;  and  those  violating  them,  except  under  circumstan- 
ces  contemplated  by  other  provisions  of  said  act,  must  bear  the 
consequence,  if  damage  ensues.  From  respondent's  evidence  in  this 
case,  it  is  apparent  that  on  the  occasum  of  this  collision  the  Eliza- 
beth failed  to  comply  with  either  rule  20,  22,  or  23 ;  and  in  fact  tiie 
violation  of  all  three  of  the  rules  is,  in  effect,  conceded.  The  evi- 
dence establishes  that  the  ferryboat  came  practically  to  a  standstill 
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in  order  for  an  Old  Dominion  steamship  to  go  by.  and,  as  it  did,  it 
ranp  up,  and  proceeded  to  pass  full  speed  ahead  under  the  stem 
of  the  steamship ;  and  at  that  moment  the  sloop  Mary  Jane  was  ob- 
served passing  down  the  harbor,  and  about  75  yards  away,  having  on 
board  some  25  persons,  men  and  women,  including  libelant's  in- 
testate, who  were  returning  from  the  city  of  Norfolk  to  their  homes, 
in  the  country  near  by.  The  sloop  was  proceeding  immediately 
across  the  ferryboat's  bow;  and  the  latter,  instead  of  compJying 
with  the  plain  rules  of  navigation,  "tooted  or  popped"  its  ^whistle  two 
or  three  times,  without  slackening  its  speed  or  reversing,  which, 
according  to  one  of  the  libelant's  chief  witnesses,  the  expert  Ether- 
idge,  who  was  a  passenger  on  the  ferryboat,  and  an  eyewitness, 
meant  to  ask  for  the  ferryboat  the  right  of  way.  In  other  words,  ' 
having  itself  violated  the  rules  of  navigation  prescribed  for  its  own 
conduct,  it  called  upon  the  sloop  to  do  likewise,  and  violate  the  rule 
governing  its  movements,  by  keeping  its  course  and  speed.  Vessels 
in  such  close  proximity  as  these  were  on  this  occasion,  each  at  the 
time  &e^hted  with  passengers,  should  not  have  engaged  in  any  such 
hazardous  experiments.  It  was  the  duty  of  the  ferryboat,  upon  her 
proceeding  in  such  a  direction  as  to  involve  risk  of  collision,  to  keep 
out  of  the  way  of  the  Mary  Jane,  and  likewise  to  avoid  a  collision 
with  her,  by  crossing  ahead  of  her,  and  upon  approaching  her,  if 
necessary,  to  slacken  her  speed,  or  stop  or  reverse.  None  of  these 
things  the  ferryboat  did,  but  elected  to  follow  rules  of  her  own,  which 
resulted  in  the  collision.  The  ferryboat  should  have  avoided  the  risk 
of  collision,  and  for  her  failure  so  to  do  she  is  clearly  liable.  The  pres- 
ence of  danger,  or  anticipated  danger,  was  enough  to  admonish  it 
of  the  necessity  of  complying  with  the  rules  of  navigation.  The 
Carroll,  8  Wall.  302-305,  19  L.  Ed.  392;  The  New  York,  175  U.  S. 
187,  207,  20  Sup.  Ct.  67,  44  L.  Ed.  126;  Steamship  Co.  v.  Low  (C.  C. 
A.)  112  Fed.  161,  166, 172 ;  The  Richmond  (D.  C.)  114  Fed.  208.  The 
Elizabeth  had  no  right  to  call  upon  the  sloop  to  give  way  or  change 
her  course,  under  the  circumstances  of  this  case,  as  there  was  nothing 
which  indicated  any  peril  or  difficulty  to  the  Elizabeth  in  conforming 
to  the  accustomed  rules  of  navigation.  Maguire  v.  The  Sylvan  Glen 
(D.  C.)  2  Fed.  905;  Squires  v.  Parker,  42  C.  C.  A.  ^i,  loi  Fed.  843, 
845.  There  is  no  suggestion  of  inevitable  accident  m  this  case,  and 
had  there  been  apprehension  of  immediate  danger,  as  contemplated 
by  article  27  of  the  above  rules,  the  ferryboat  should  have  resorted 
to  all  other  practical  methods  of  avoiding  the  collision,  before  it  at- 
tempted to  violate  the  statutory  requirements.  The  Marguerite  (D. 
C.)  87  Fed.  953 ;  Squires  v.  Parker,  supra. 

The  position  of  the  Elizabeth,  that,  upon  its  "tooting  or  popping," 
the  sloop  luffed,  and  changed  its  course  for  about  half  a  minute,  and 
then  suddenly  again  changed  its  course  across  the  bow  of  the  Eliz- 
abeth, which  is  daimed  by  the  ferryboat  to  have,  been  the  real  cause 
of  the  collision,  will  not  suffice  to  relieve  it  from  responsibility  in 
this  case;  it  having  neither  sladcened  its  speed,  nor  stopped  or  re-  * 
versed,  until  this  alleged  change  of  course  of  the  sloop.  The  steamer 
should  not  have  waited  in  the  position  in  which  it  was,  either  to 
slacken  its  speed,  or  stop  or  reverse ;  and  if  it  be  admitted  that  the 
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sioop  did  luff,  as  claimed  by  the  respondent,  which  is  exceedingly- 
doubtful,  from  the  evidence,  its  negligence  in  this  regard  should  be 
treated  as  error  in  extremis,  brought  su>out  by  the  ferryboat's  miscon- 
duct 

Some  evidence  was  introduced  tending  to  show  that  the  navigator 
of  the  sloop  was  under  the  influence  of  liquor  at  the  time  'of  the 
collision ;  but  this  charge  is  not  borne  out  by  the  evidence,  and,  in- 
deed, there  is  but  little  to  justify  the  charge,  so  far  as  he  is  con- 
cerned. 

Upon  the  question  of  the  amount  of  damages  that  should  be  al- 
lowed libelant,  it  appears  that  the  deceased  was  a  colored  farm  labor- 
.  er,  at  the  time  of  his  death,  without  any  special  acquirements,  having 
no  trade  of  any  kind,  and  at  intervals  he  worked  in  connection  with 
a  dairy;  making,  when  so  engaged,  $25  per  month,  and  at  other 
times  something  more.  He  was  23  years  of  age,  of  good  health, 
sober  and  industrious,  and  provided  for  his  family,  and  left  a  widow, 
without  children.  Upon  these  facts,  and  taking  into  consideration 
all  of  the  circumstances  of  the  case,  the  court  thinks  an  award  of 
$1,200  should  be  made  libelant,  in  full  of  all  damages  arising  from 
the  death  of  her  intestate;  and  a  decree  may  be  accordingly  io  en- 
tered. 


FAHY  Y.  SOCIETY  FOB  RKPOBMATZON  OF  JUVBINILB  DBLINQUSNTS. 


WHAnvRS— Injubt  to  Yessbi.— Etidbkcr  COKSroEKBO. 

Evidence  consido-ed,  and  h9l4  not  to  sustain  tiie  dalm  that  an  Injurr 
to  the  bottom  of  libelant's  barge  was  received  th^uKh  tbe  defective  con- 
dition of  the  bottom  of  the  river  at  defendant's  wharf,  but  to  show  that 
tt  was  due  to  a  previous  grounding  of  tbe  barge  on  some  loc^ 

In  Admiralty.   Suit  for  injury  of  vessel  at  wharf. 

Hyland  &  Zabriskie,  for  libelant. 
MilleTf  Decker  &  Miller,  for  respondent. 

ADAMS,  District  Judge.  The  libelant's  barge  Maggie  Eck  was. 
injured  by  striking  the  bottom  at  or  near  the  premises  occupied  and 
used  by  the  defendant  corporation  as  a  house  of  refuge  on  Randall's 
Island,  East  river,  on  or  about  the  4th  day  of  March,  1901.  The 
barge  was  loaded  with  about  330  tons  of  pea  coal,  which  she  had  taken 
on  board  at  Hoboken,  and  had  contracted  to  deliver  to  the  house  of 
refuge.  The  tisual  place  of  delivery  was  at  a  wharf  maintained  by  the 
respondent  on  the  Harlem  river  side  of  the  island,  and  it  was  at 
sudi  wharf  that  the  libelant  claims  the  injuries  were  received,  through 
a  defective  condition  of  the  bottom  of  the  river  at  or  near  the  wltarf, 
which  the  respondent  negligently  permitted  to  exist,  so  that  when  the 
barge  went  there  in  the  due  pursuit  of  her  business,  and  upon  the  in- 
vitation of  the  respondent,  she  received  the  injuries  without  any  fault 
on  her  part.  The  respondent  contends  that  the  barge  received  in- 
juries to  her  bottom  by  grounding  on  rocks  through  being  towed  ont 
«f  the  channel  to  reach  another  wharf  on  the  island,  not  in  any  manner 
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-controlled  by  the  respondent,  mistakenly  supposed  by  the  tug  towing 
her  to  be  the  wharf  to  which  she  was  bound,  and  that  it  was  through 
such  injuries  that  the  bark  sunk  at  the  wharf  in  question,  where  there 
was  plenty  of  water  to  have  floated  her  if  she  had  not  sunk  from  her 
l»'evious  injuries. 

The  facts  appear  to  be  that  the  tug  first  attempted  to  take  the 
barge  to  a  wharf  known  as  the  "North  Dock/*  opposite  125th  street, 
some  distance  from  the  one  where  she  was  bound,  and,  in  doing 
so,  ran  her  upon  some  rocks.  She  took  the  ground  about  5 130 
p.  m.,  and  the  tug  left  her  there  while  she  delivered  another  barg^ 
in  the  vi(dnity,  when  she  came  back  and  dragged  the  barge  off 
after  she  Had  remained  fast  for  |»*obably  an  hotir,  and  took  her  to  the 
respondent's  wharf.  Difficulty  in  determining  the  proximate  cause  of 
the  sinking  arises  from  the  absence  of  reliable  evidence  as  to  the  time 
the  barge  be^n  to  leak,  or  took  the  bottcmi  at  the  respondent's  wharf. 
The  latter  is  said  to  have  been  2  o'clock  in  the  morning  of  the  5th, 
but  that  is  altogether  dependent  upon  the  statements  of  the  master  of 
the  har^e,  whose  testimony  was  not  very  satisfactory.  He  said  that 
the  barge  drew,  as  she  was  loaded,  $  or  5^  feet  of  water.  If  such 
were  the  case,  it  is  dear  that  the  injuries  which  caused  the  sinking 
could  not  have  been  received  at  the  place  of  sinking,  because  the  testi- 
mony is  convincing  that  there  was  a  greater  depth  of  water  there  at 
all  stages  of  the  tide.  It  js  urged  by  the  libelant  that  the  master  was 
mistaken,  and'that  the  draft  was  much  greater.  I  thinlf  it  was,  but  the 
error  militates  against  the  master's  reliability,  and  the  libelant  is  de- 
pendcrit  altogether  on  his  testimony  for  an  account  of  what  took  place 
after  the  barge  was  taken  to  the  lower  wharf,  excepting  that  one 
of  the  respondent's  witnes<5es  snw  ilic  boat  there  about  10  o'clock, 
with  nothing,  apparently,  the  matter  with  her  then.  The  master  says 
that,  when  the  barge  was  first  taken  to  the  wharf,  there  was  another 
boat  lying  there,  and  his  barge  lay  alongside  of  her  until  she  was  re- 
n^oved,  about  ix  o'clock,  when  the  Eck  was  pulled  to  within  about  4 
feet  of  the  face  of  the  wharf,  and  made  fast.  The  master's  first  testi- 
mony in  this  connection  was : 

**Q.  What  did  you  do  after  eleven  o'clock,  when  you  made  your  boat  fast? 
A.  I  measured  her,  and  there  was  no  water  Into  her.  Q.  What  time  was  It 
when  yoQ  measured  hw?  A.  I  guess  It  was  about  deren  o'clock,  after  I 
«ot  throngh  at  the  doc^  Q.  Then  what  did  you  do?  A.  Then  I  went  down' 
In  the  cabin,  and  sat  there  and  read  the  paper  for  a  while.  Q.  Until  what 
time?  A.  Until  about  twelve.  Q.  What  did  you  do  then?  A.  Came  out 
and  measured  it  again.  The  tide  had  lowered  a  little  bit,  and  I  slacked  the 
lines  off  a  little  bit.  Q.  Did  you  And  any  water  at  twelve  o'clock?  A.  Tee, 
sir.  Q.  How  much  did  you  slacken  the  lines  then?  Ans.  A  couple  ot  feet,  to 
get  her  away  from  the  dock  If  the  tide  lowei'ed.  Q.  Was  the  tide  lowerlDg 
at  that  time?  A.  Tes,  sir.  Q.  Then  what  did  you  do?  A.  Went  back  in  the 
cabin,  and  then  went  to  bed.  Q.  What  time  was  It  when  you  went  to  bed? 
A.  About  half  past  twelve.  Q.  What  next  attracted  your  attention?  A.  I 
got  up  about  two  o'clock,  and  found  she  was  aground.** 

Upon  being  recalled  by  the  libelant  at  the  end  of  the  case,  he  testi- 
fied: 

"Q.  Whea  did  yon  next  sound  your  pumps  after  yon  were  hauled  off  this 
place  opposite  l^Sth  street?  A.  When  I  got  made  fast  to  the  dock;  about 
10  or  15  minutes.  Q.  Did  you  find  any  water?  A.  No,  sir.   Q.  When  next 
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did  you  sound?  A.  After  I  got  to  the  dock;  lying  next  to  tiie  barge.  Q.  Find 
any  water  then?  A.  tso,  sir.  Q.  1  tlioiight  yoa  said  yon  sounded  ap  to  twdve 
o'clock  at  nigbt?  A.  Tes,  air;  I  sounded  tvice  after  tiiat  Q.  Find  any  watu- 
In  her?  A.  No.  sir." 

There  is  some  variation  of  the  statements  of  the  witnesses  as  to  the 
hour  of  high  tide,  but  I  gather  from  the  testimony  and  the  standard 
tide  tables  that  it  was  high  water  at  Hell  Gate  aijout  9:15  o'clock,  and 
there  could  ^ve  been  little  difference  at  this  .place.  If  the  barge  was 
leakmg  at  12  o'clock,  it  is  not  probable  that  it  could  have  been  caused 
by  anything  that  happened  at  the  lower  wharf,  but  apparently  was  the 
result  of  the  first  injuries.  This  view  is  sustained  by  the  nature  of  a 
wound  on  the  bottom  of  the  boat,  which  was  described  as  having  been 
"chewed  up,"  apparently  by  sharp  rocks.  There  is  evidence  on  the 
part  of  the  libelant  tending  to  show  that  there  was  a  spile  somewhat 
outside  of  the  face  of  the  wharf,  and  projecting  a  foot  or  a  foot  and 
a  half  above  the  bottom  of  the  river,  upon  which  the  inward  bilge  of 
the  barge  rested  when  she  was  sunk,  and  that  there  was  a  collection  of 
ashes  near  the  face  of  the  dock,  upon  which  the  barge  also  rested  when 
sunk,  giving  her  a  strong  outward  list,  but  nothing  appears  which  so 
satisfactorily  accounts  for  the  wound  as  the  fact  of  the  bottom  of  the 
barge  having  been  in  contact  with  sharp  rocks  when  pulled  off  by  the 
tug.  If  the  wound  existed  when  the  barge  was  taken  to  the  lower 
wharf,  and  at  13  o'clock  she  had  leaked  so  much,  after  the  intervening 
hours  of  natural  absorption  of  the  incoming  water  by  the  fine  coal  of 
which  the  cargo  wa^  formed,  that  the  leakage  was  evident  to  the.  not 
very  vigilant  master,  it  is  obvious,  the  barge  then  being  afloat,  that 
the  proximate  cause  of  the  disaster  w^s  the  nrst  grounding,  in  connec- 
tion with  the  master's  neglect  to  pump  when  he  found  she  needed  it. 
The  testimony  with  respect  to  the  bottom  of  the  river  at  the  lower 
wharf  is  in  irreconcilable  conflict.  On  the  libelant's  part,  witnesses 
have  testified  that  at  low  tide  there  were  not  more  than  feet  at 
some  places  where  the  barge  lay  sunk,  and  on  the  respondent's  part 
it  is  shown  by  a  careful  survey  made  by  the  official  hydrographer  for 
the  department  of  docks,  shortly  after  the  accident,  and  while  the 
bottom  was  in  the  same  condition,  that  there  were  8  to  10  feet  of  water 
dose  to  the  face  of  the  wharf  at  low  water,  clear  of  obstructions,  with 
increasing  depths  towards  the  center  of  the  river.  The  respondent "s 
contention  in  this  respect  is  sustained  by  credible  testimony  that  the 
wharf  had  been  used  in  the  existing  condition  of  the  bottom  at  all 
stages  of  the  tide  for  many  year^,  both  by  vessels  of  the  character  of 
the  libelant's  and  other  vessels  of  greater  drafts,  without  mjury  of  any 
kind  or  suggestion  of  danger, 

A  review  of  the  wjiole  testimony  confirms  my  impression  on  the 
trial  that  the  libelant's  allegations  of  negligence  could  not  be  sustained. 

Decree  dismissing  libel. 
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TBNABLB  OONBT.  Ot>.  T.  DNITBD  STATUS. 
iOlrcuit  Court,  N.  O.  Georgia.  Februarj  11«  1002.) 

1.  COVTBAOr  VOB  PUBUO  WORK— LlABIUTT  rOB  EXTU  WOBX  OB  MaTEBXAU 

Whwe  the  engineer  In  charge  of  the  construction  of  a  goTernment  forti- 
fication, having  authority  to  designate  the  work  to  be  done  and  tiie  ma- 
terials to  be  used  by  a  contractor,  requires  work  or  materials  which  are 
not  Aitrly  within  the  contract,  and  the  contractor  compiles  with  such  re- 
qalTHBient  as  be  Is  compelled  to  do  or  axiSter  loss  by  the  abandcnunent  ot 
blB  contract,  he  Is  entiUed  to  lecorw  the  ectra  cost  ot  such  work  or  ma- 
tertals,  notwithstanding  a  prorlsUm  of  the  contract  that  no  claim  for  ex- 
tra wfffk  or  material  staonld  be  made  ot  allowed  nnleas  iveTlously  agreed 
upon  In  writing.  ' 

aL-Sawa. 

Whwe  a  bidder  for  government  work,  as  required,  submitted  a  sample 
of  sand  proposed  to  be  used,  which  was  approved  by  the  engineer  In 
charge,  and  the  contract  was  made  upon  that  basis,  but  a  succeeding 
engineer  required  the  contractor  to  use  a  different  sand,  which  was  more 
expensive  to  him,  he  Is  entitled  to  recover  tiie  extra  cost  of  the  same  In 
addition  to  the  contract  price  for  the  work. 

K  Same. 

A  contractor  for  the  construction  of  a  government  fortification,  re- 
quired by  his  contract  to  erect  a  building  suitable  for  use  In  testing 
cement,  who  at  the  request  of  the  engineer  In  charge  built  a  cottage  at 
a  considerably  greater  cost  than  wu  necessary  for  the  purpose  of  testing 
cemmt,  but  without  objection  or  protest,  will  be  deemed  to  have  volun- 
tarily Inenrred  the  extra  expense,  and  Is  not  entilled  to  recover  the  same 
fmn  tbe  United  States. 

4.  Sauk. 

A  government  contractor  who  agreed  to  construct  ths  voitk  In  ac- 
cordance with  detail  drawings,  to  be  thereafter  furnished,  Is  not  entitied 
to  extra  compensation  because  tbe  drawings  first  furolsbed  were  changed 
before  the  work  was  done,  and  the  cost  of  certain  work  was  greater 
under  the  second  drawing  than  it  would  have  been  under  the  first;  nor 
can  be  recover  extra  jf&j  because  tbe  drawings,  which  w^e  consistent 
with  tile  specifications,  required  certain  work  to  be  done  in  a  bettw  and 
more  expensive  manner  than  be  snpposed  would  be  required. 

L  Bahb— Allowakcb  fob  Extra  Work— pBoriT. 

A  contractor  who  has  been  required  to  furnish  materials  and  do  work 
not  within  his  contract  is  entitled  to  recover,  in  addition  to  the  actual  cost 
to  him  of  such  materials  and  work,  a  reasonable  sum  as  profit 

At  Law.  Action  against  the  United  States  to  recover  tor  extra 
work  done  and  materials  furnished  in  the  construction  of  a  fortifica- 
tton  under  a  contract. 

Hoke  Smith  and  H.  C.  Peeples,  for  plaintiff. 
E.  A.  Angier,  Dist.  Atty.,  and  Gea  L.  Bell  and  W.  L.  Massey, 
Asst.  Dist.  Attys.,  for  defendant. 

NEWMAN,  District  Judge.   This  is  a  suit  brought  by  the  Vena-  . 
hie  Construction  Company  against  the  United  States  to  recover 
$p,o8i4>7.   The  suit  grows  out  of  a  contract  entered  into  by  the 
piamti£F  with  the  United  States,  through  O.  M.  Carter,  the  engineet 
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officer  in  charge,  for  the  construction  of  certain  fortifications  called 
"gun  emplacements/'  on  Tybee  Island,  near  Savannah,  Ga.  The 
contract  for  this  work  was  entered  into  on  November  30, 1896.  The 
character  of  the  contract,  so  for  as  material  here,  will  appear  in  the 
discussion  of  the  several  items  embraced  in  this  suit.  The  case  in- 
volves a  claim  (or  certain  work  done  which  is  said  to  have  been 
extra  work.  The  items  set  out  in  the  plaintiffs  declaration  and  re- 
lied on  here  are  as  follows : 


For  additional  work  upon  cut  stone  $2,^  0& 

For  38,649  pounds  of  conduit  pipe,  at  4  cents  per  pound   1,545  96 

For  change  In  plan  of  doors  and  extra  ^ork  tKereon   900  00 

For  cottage   04»  95 

For  change  In  sand.   8^885  IB 


Total   lasei  OT 


The  United  States  having  filed  an  answer  denying  liability  for 
the  several  items  of  extra  work  claimed*  the  case  was,  by  consent 
of  counsel  (or  the  respective  parties,  referred  to  an  auditor.  The 
auditor  made  a  thorough  investigation  of  the  case,  and  apparently 
heard  the  evidence  of  every  one  who  could  throw  any  light  on  the 
transaction,  except  Capt.  O.  M.  Carter.  His  testimony  was  not 
taken.  After  hearing  the  testimony  thus  presented,  the  auditor 
made  a  report  finding  in  favor  of  the  plaintiff  as  to  each  of  the 
items  in  controversy.  The  separate  claims  are  here  considered  in 
the  order  in  which  they  can  be  most  conveniently  disposed  oL 

Findings  of  Fact. 

At  and  before  the  contract  was  entered  into,  on  November  30, 
1896,  plaintiff  had  only  seen  what  are  called  "typical  plans"  of  the 
work  to  be  done;  that  is,  a  general  outline  and  plan  of  the  pro- 
posed fortification.  The  detailed  plans  and  specifications  by  which 
the  work  was  to  be  done  were  furnished  later.  As  to  only  one  of 
the  items  involved  does  any  indication  appear  to  have  been  given 
as  to  precisely  what  would  be  required.  It  does  appear,  so  far  as 
can  be  gathered  intelligently  from  the  testimony  in  this  case,  that 
samples  of  sand  such  as  was  to  be  used  in  the  construction  of  the 
battery  were  furnished,  and  that  an  agreement  was  reached  between 
the  engineer  officer  in  charge  and  the  president  of  the  construc- 
tion company,  by  which  it  was  understood  that  the  construction 
company  might  use  one-fourth  sharp  river  sand  from  the  river 
above  Savannah,  and  three*foiuths  beach  sand,  to  be  obtained  from 
the  beach  below  Savannah,  properly  mixed  and  combined.  Samples 
of  the  sand  proposed  to  be  used  were  furnished  by  the  representa- 
tives of  the  construction  company  to  the  engineer  officer  in  charge, 
and  there  is  sufficient  evidence  to  justify  the  auditor's  conclusion 
that  there  was  an  acceptance  on  the  part  of  the  officers  of  the  gov- 
ernment of  the  proposal  to  use  sand  in  the  proportions  above  re- 
ferred to.  There  was  some  correspondence  on  the  subject  of  the 
character  of  sand  to  be  used,  and  a  letter  from  Capt.  Carter  to 
4he  Venable  Construction  Company  of  June  9,  1897,  shows  that  the 
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construction  company  was  required  to  use  all  river  sand  from  the 
river  above  Savannah.  But  in  a  letter  written  June  16,  1897,  this 
requirement  was  changed,  and  the  construction  company  was  al- 
lowed to  use  one-fourth  sand  obtained  from  above  the  citpr,  and 
three-fourths  beach  sand  obtained  below  the  city.  After  this*  and 
during  the  time  that  Capt  Carter  was  in  char^  of  the  work,  the 
construction  company  was  allowed  to  use  sand  in  these  proportions. 

On  the  20th  day  of  July,  1897,  Capt.  C.  E.  GiUette  superseded 
Capt.  Carter  in  charge  of  th'e  work,  and  he  directed  and  required 
that  all  the  sand  to  be  used  should  be  taken  from  the  river  above 
Savannah.  The  evidence  is  undisputed  that  the  additional  expense 
of  bring^n^  this  three-fourths  of  the  sand  from  the  river  above 
Savannah,  mstead  of  obtaining  it  down  near  where  the  battery  was 
hang  constructed,  was  considerable.  The  finding  of  the  auditor 
on  this  item  is  as  follows: 

*1Sand:  Paragraph  44  of  tbe  speclflc&tlonB  provides  as  followat  TtM  sand 
sliall  be  clean,  flrst-class  quality  bnlldlnfc  aand,  coDtaiDins  a  suitable  mixture 
of  fine  and  coarse,  sharp  grains,  free  from  dirt,  organic  matter,  and  other 
Impurities.  Bidders  will  sabmit  with  their  proposals  a  sample  representiDg 
the  partlcTdar  sand  they  propose  to  fnmlsh,  and  will  state  in  their  proposals 
the  location  of  the  bank  or  banks  from  which  It  Is  to  be  obtained.'  I^IntUTs 
bid  contains  the  followbig  statement:  'Sand,  samples  of  which  are  furnished, 
to  be  of  like  quality.^nd  acceptable  to  the  engineer;  sample  came  from 
Savannah  river.*  I  find  that  plaintiff  famished  samples, — one  sample  coarse, 
sbarp  sand,  known  as  *rlvw  sand,'  which  came  from  up  the  Bavamiah  rtvor; 
and  another  sample  of  Aner  sand,  which  came  from  the  Savamiah  river  alcmg 
Tybee  Island,  and  known  as  'beach  sand.'  I  find  that  plaintiff,  through  Its 
isresident,  W.  H.  Venable.  contracted  with  Captain  O.  If.  Carter,  engineer '<tf- 
flcer  in  charge,  to  furnish  and  use  la  the  work  to  be  done  under  the  contract 
in  snlt  a  combination  sand,  composed  of  one-fourth  of  said  sand  known  as 
"rlTer  sand,*  and  of  three-fourths  of  sand  known  as  'beach  sand.*  I  find  that 
under  this  contract  the  plaintiff  proceeded  with  the  work  about  six  months 
commencing  under  Oaptaln  Carter,  and  continuing  same  under  Captain  Gil- 
lette^ engineer  officer  In  charge^  who  succeeded  Captain  Carter  In  July,  1897, 
until  December,  1887.  I  find  that  this  combination  sand  was  clean,  flrst-class 
quality  building  sand,  containing  a  suitable  mixture  of  fine  and  coarse, 
ibarp  grains,  free  from  dirt,  organic  matter,  and  other  Impurities,  and  that 
the  sand  used  in  the  work  was  of  like  quality  to  the  samples,  and  compiled 
with  the  conditions  of  the  contract  I  find  that  In  Decembw,  1897.  Captain 
QlUette,  engineer  officer  In  charge,  who  had  authority,  under  paragraph  SB 
of  the  speclScQtions,  ordered  the  plaintiff  to  stop  using  the  combination  of 
sand  contracted  for.  and  required  him  to  use  exclusively  the  coarse,  sharp 
sand,  known  as  'river  sand,'  from  up  titie  Savannah  river.  The  change  made 
In  the  sand  was  beneficial  to  the  defendant,  the  river  sand  making  a  better 
cement  than  the  combination  sand  contracted  for.  The  plaintiff  protested 
against  the  change  of  sand,  and  furnished  the  same  under  protest  The  river 
sand  was  much  more  expensive  than  the  beach  sand,  for  the  reason  that  It 
was  several  miles  distant  from  the  work,  and  the  beach  sand  was  near  at 
hand.  Plaintiff  was  put  to  additional  expense  and  cost  in  fumlsblng  the 
river  sand  as  required  by  Captain  Gillette,  engineer  officer  In  charge,  to  com- 
plete the  contract  over  and  above  what  he  has  been  paid  for  same  by  tiie 
defendant  the  sum  of  $3,d3B.16.  The  defendant  was  benefited  by  the  change 
of  sand  to  the  extent  of  said  sum  of  money.  It  was  apparent  to  the  engineer 
oOcor  In  charge  who  ordered  the  idiange  In  sand  tiiat  such  change  would 
result  In  large  additional  eaqp«ise,  and  extra  expense  to  tiie  plalntUt" 

This  finding  is  adopted  as  stating  substantially  and  fairly  the 
facts  as  to  this  part  of  plaintiff's  claim. 
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The  next  item  which  will  be  considered  is  that  of  Tcntilating  ^e, 
conduit  jHjpe,  20-inch  sewer  pipe,  and  flat  iron  plates  for  drains,  ihe 
auditor's  finding  of  the  facts  on  this  subject  is  as  follows : 

"Oast-Iron  Pipe  and  Plates:  I  find  from  the  erldence  that  plaintiff  fur- 
nished and  put  In  place  10,261.90  pounds  of  Tentllating  pipe;  also  S.083 
pounds  of  conduit  pipe;  also  8,762  pounds  of  twenty-Inch  pipe;  also  11,915 
pounds  of  cast-iron  flat  plates  for  drains.  I  find  that  these  Items  were  not 
called  for  In  the  speclflcatloQs  or  In  the  contract.  I  further  find  that  the  de- 
fendant paid  for  these  items  Sc.  per  pound,  the  same  rate  that  was  paid  for 
drain,  pipes.  I  find  that  these  Items  were  not  even  contemplated  \>y  the  con- 
tract, and  that  Umj  are  extra  materials,  and  putting  them  In  place  was  extra 
woric,  for  which  the  plaintiff  Is  entitled  to  extra  compensation.  I  find  that 
the  ventilating  pljw  wu  reasonsbly  wMth  at  cnrroit  rates,  orer  and  abme 
the  price  paid  therefor  the  defendant  the  sum  of  V951J.&  This  earn  in- 
cludes $827.10,  the  actual  cost  of  furnishing  and  putting  said  rentllatlng  pipe 
in  place,  and  $124.00,  the  fifteen  per  cent  profit  claimed  by  the  plaintiff.  The 
conduit  pipe  was  resaonably  worth,  at  current  rates,  over  and  above  the  price 
paid  therefor  by  the  defendant  the  sum  of  $611.24.  This  sum  Includes 
$444J}6,  the  actual  cost  of  furnishing  and  putting  said  conduit  pipe  In  place, 
and. $66.68,  the  fifteen  per  cent  profit  claimed  by  the  plaintiff.  The  twenty- 
Inch  pipe  was  reasonably  worth,  at  current  rates,  oxer  and  above  the  price 
paid  therefor  by  the  defendant,  the  sum  of  $845.00.  Tbls  snm  Indndes 
$300.00,  the  actual  cost  of  furnishing  and  putting  said  tweaty-lnch  pipe  hi 
place,  and  $46.00,  the  fifteen  per  cent  profit  claimed  by  plaintiff.  The  cast- 
iron  plates  were  reasonably  worth,  at  current  ratesi  over  and  above  the 
price  paid  therefor  by  the  defendant,  the  sum  of  $27tf.04.  This  sum  Includes 
$238.30,  the  actual  cost  of  furnishing  and  putting  said  plates  in  place,  and 
$36.74,  the  fifteen  per  cent  profit  claimed  by  plaintiff.  Hie  profit  claimed 
on  the  Items  aforesaid  constitutes  an  element  In  making  op  and  arriving  at 
the  reasonable  cost  and  worth  of  said  Items  at  currott  rates.  The  amount 
paid  for  the  drain  pipes  was  not  a  proper  baais  upon  which  to  estimate  the 
price  ot  the  Items  aforesaid.  This  pipe  and  these  plates  not  being  spedfled 
in  the  contract  and  the  work^f  putting  them  in  place  being  exceedli^ly  dif- 
ficult I  arrive  at  the  difference  In  the  cost  by  the  figures  and  estimates  glvoi 
by  witness  Conant  who  was  examined  In  behalf  of  the  defendant  Plaintiff 
furnished  the  8,000  pounds  of  drain  pipe,  and  was  paid  5c.  per  pound  therefor, 
and  this  pipe  Is  not  Included  In  the  Item  aforesaid.  These  items  property 
fall  under  paragraph  68  of  the  specifications,  which  said  paragraph  is  as 
ff^Iows:  *If  at  any  time  It  should  become  necessary.  In  tiie  opinion  of  the 
engineer  officer  In  charge,  to  do  any  work  or  make  any  purchase  not  herein 
specified,  for  the  proper  completion  of  this  contract  the  contractor  will  be 
required  to  furnish  the  same  at  the  current  rates  existing  at  tiie  time  of 
said  purchases  or  work,  the  current  rates  to  be  determined  by  tiie  taiglneex 
pfflcer  in  charge.*  I  find  from  the  evidence  that  the  engineer  officer  In  charge 
of  the  work  under  this  contract  did  not  determine  the  current  ratea  of  the 
aforesaid  items,  and  that  It  was  necjessary  for  the  plaintiff  to  Instltnte  thla 
suit  fw  the  purpose  of  having  the  same  determined  by  the  court" 

This  finding  by  the  auditor  is  supported  by  the  eridence,  and 
seems  to  state  correctly  the  facts.  It  is  in  accordance  with  the  tes- 
timony of  Mr.  Conant,  one  of  the  witnesses  for  the  defendant,  and 
is  adopted  by  the  court  to  be  the  facts  in  reference  to  this  matter. 

As  to  the  item  of  the  cottage  for  testing  cement,  I  find  that  the 
evidence  shows  that  the  contractor  acquiesced  in  the  requirement 
of  the  engineer  in  charge  to  construct  this  cottage.  There  seems 
to  have  been  an  independent  memorandum  by  which  it  was  under- 
stood that  a  cottage  to  cost  $1,000  was  to  be  erected  for  this  pur- 
pose, and  that  the  contractors  built  this  house  without  any  real 
protest  or  objection  to  it.   It  is  entirely  clear  that  no  such  build- 
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ing  was  needed  in  which  to  test  cement,  but  it  is  equally  clear  that 
the  contractors,  for  reasons  which  do  not  appear,  acquiesced  in 
Capt.  Carter's  request  to  build  a  rather  expensive  cottage.  The 
auditor  finds  the  facts  to  be  as  follows : 

'XSottage;  I  find  that  fAalntiff  was  required  tbe  engineer  officer  In 
charge  of  the  work  to  ereet  on  the  defendant's  reeerratlon  a  two-story  cot- 
tage^ at  a  cost  of  11,249.00,  which  was  partially  used  for  the  purpose  of  test- 
ing cement.  I  find  that  it  was  the  doty  of  tbe  plaintiff  to  furnish  a  building 
suitable  for  the  purpose  of  testing  cement  and  I  further  find  that  such  a 
building  could  have  been  furnished  at  a  cost  not  to  exceed  three  hundred 
dollars.  I  find  that  the  cottage  which  the  plaintiff  erected  as  aforesaid  was 
a  permanent  ImproTemoi^  and  that  under  the  contract  plaintiff  had  no  right 
to  remore  said  cottage  from  the  defen^ntfs  resarratlon  after  the  eomple* 
tlon  of  Its  contract  I  find  that  the  engineer  vl&ca  In  ehs^  must  taSTfl 
known  that  this  cottage  was  not  necessary  for  the  purpose  of  testing  cement 
to  be  used  In  the  work  under  this  contract  and  he  must  hare  known  that 
be  was  requiring  the  plaintiff  to  do  work  which  was  more  expensive  than 
that  necessary  to  carry  out  and  perform  its  contract  I  find  that  tials  cottage 
was  not  specified  In  the  contract,  and  that  it  cost  the  plaintiff  $M9.00  mwe 
than  such  a  building  as  was  necessary  for  the  purpose  of  tasting  cement 
should  have  cost  I  find  that  the  plaintiff,  through  its  aguit  protested  against 
wectlug  such  a  building  for  the  purpose  of  testing  cement  and  offered  tbe 
def«idant  a  proper  building  for  that  .purpose,  which  cost  less  than  $800.00. 
The  defendants  reserratkm  was  Improved  by  tlie  erection  of  said  cottage, 
and  enhanced  In  value  to  tiie  sktent  of  $M9.00;  no  part  ftf  .which  has  been 
paid.- 

While  this  statement  of  facts  is  in  the  main  correct,  all  of  the 
evidence  taken  together  shows  the  fact  to  be  that,  while  the  con- 
tractors may  have  thought  the  character  of  the  building  required 
beyond  reasonable  needs,  there  was  really  ac<^uiescence  on  the  part 
of  the  officers  of  the  construction  company  in  building  it  as  they 
did. 

The  next  item  is  that  of  cut  stone.  The  facts,  so  far  as  they 
can  be  ascertained  from  the  record,  are  as  follows:  The  plaintin 
having  entered  into  this  contract,  as  stated,  on  November  30,  1896. 
that  on  January  6th  thereafter  certain  drawings  were  prepared  and 
shown  the  plaintiff's  representatives,  from  which  It  ap'peared  that 
there  was  to  be  in  the  stone  jambs  and  lintels  of  the  doors  only 
one  check  or  "rabbet,"  as  it  is  called  in  the  evidence,  and  subse- 
quently the  officer  in  charge  required  that  the  stone  should  have 
two  checks,  or  be  double  rabbetted.  The  plaintiff,  at  the  time  the 
contract  was  made,  agreed  to  construct  the  work  according  to  de- 
tail drawings  to  be  furnished;  and,  while  it  is  a  fact  from  the  evi- 
dence that  the  first  drawing  made  showed  only  one  check  or  rab- 
bet in  the  stone,  it  is  equally  true  that  at  the  time  the  contract 
was  made  there  was  no  specific  agreement  as  to  the  detailed  man- 
ner in  which  this  work  should  be  done.  The  most  that  can  be 
said  for  the  plaintiff  is  that  the  engineer  in  charge  changed  the  de- 
tailed plans  as  the  work  progressed.  This  he  seems  to  have  had 
authority  to  do  under  the  contract. 

The  next  item  is  as  to  the  plaintiff's  claim  for  extra  work  in  con- 
structing doors.  The  contract  provided  that  doors  should  be  con- 
structed as  follows: 
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"Doors  wni  be  fitted  to  the  magBzlDes,  passa^,  and  rooms.  Tbej  wfll  be 
made,  according  to  detailed  plan,  of  two  tiilcknesaes  of  sound,  w^-seaaoned 
X^iattx  wUte  pine,  4  Incbra  wide,  tongued  and  grooved,  and  planed  od  botb 
sides.  Tbe  two  thtcknesaes  will  be  tsstened  t^etber  with  bronaa  bolts,  and 
hung  with  tnnnze  hinges  and  gndgetms,  as  shown  on  detailed  plans.  Double 
doors  will  bare  top  and  foot  bolts  and  plates.  All  doors  will  be  secured 
with  bronse  staples  and  padlocks  of  approved  design.  Tbe  wood  In  the  doors 
will  be  paid  for  by  the  foot,  board  measure,  In  place.  All  bronze  door  fasten- 
ings and  flttlngB  will  be  paid  tar  by  the  pound  In  place.  Tbe  price  paid  (or 
doors  will  include  palntii^  with  three  coats  ot  palnt»  of  anaUtjr  and  color  to 
be  approved  by.  the  engineer  offlcw  in  chargeb** 

The  fact  appears  to  be  that  the  government  officers  required  the 
construction  of  the  doors  in  a  better  manner  than  the  contractors 
expected.  They  seem  to  have  required  the  strips  to  be  laid,  in 
forming  the  doors,  in  such  manner  as  to  make  what  is  called  in 
the  evidence  a  "mosaic." 

Under  another  provision  of  the  contract  it  is  required  that : 

*'AI1  work  will  be  ezectited  under  the  direction  of  tbe  en^neer  officer  In 
charge,  who  will  prescribe  tbe  order  and  manner  of  conducting  the  same  tn 
all  Its  parts,  and  of  Inspecting  and  rejecting  such  material,  work,  and  work- 
manship as  In  his  Judgment  do  not  conform  to  tbe  drawings  tbat  may  be 
fumisbed  from  time  to  time  or  to  these  speclflcations.*' 

It  will  be  seen,  therefore^  that  this  work  was  to  be  done  in  con- 
formity to  the  requirements  of  the  engineer  officer  in  charge.  The 

proof  fails  to  show  any  such  radical  departure  from  what  could  have 
been  reasonably  expected  in  reference  to  the  construction  of  the 
doors  in  question  as  justifies  a  claim  for  extra  compensation.  The 
requirement  of  the  officer  in  charge  seems  to  have  been  that  the 
back  set  of  strips  in  the  doors  should  cover  the  cracks  or  joints 
or  any  anticipated  aperture  in  the  front  set  of  strips.  The  whole 
difference  relates  to  the  manner  of  putting  the  strips  together, 
and,  while  the  method  demanded  by  the  engineer  officer  in  charge 
vns  more  expensive  than  that  expected  or  desired  by  the  contract(»s, 
its  only  purpose  was  to  get  a  first-class  door. 


The  general  question  necessary  to  be  deternuned  at  the  threshold 
of  this  case  grows  out  of  a  provision  of  the  contract  relied  upon  by 

counsel  for  the  government  to  this  effect: 

"If,  at  any  time  during  tbe  prosecution  of  the  work,  It  be  fovnd  ad- 
vantageous or  necessary  to  make  any  change  or  modiflcatJon  tn  tbe  project, 
and  this  change  or  modiflcation  should  involve  such  (diange  in  tbe  apociflca- 
tJons  as  to  character  and  quonti^,  whetber  of  labw  or  material,  as  wonld 
either  increase  or  diminish  t^e  cost  of  the  VPork,  then  such  change  or  modifl- 
cation must  be  agreed  upon  In  wrIUng  by  the  contracting  parties,  the  agree- 
ment setting  forth  fully  the  reasons  for  such  cbangei,  and  giving  clearly  the 
quantltleB  and  prices  of  both  material  and  labw  tbus  substltated  for  those 
named  In  the  CHrlglnal  contract,  and  before  taking  efCect  must  be  approved  b; 
tbe  secretary  of  war:  provided,  that  no  payments  shall  be  made  unless  such 
supplemental  or  modified  agreement  was  signed  and  approved  before  tbe  obli- 
gation arising  from  such  modiflcation  was  incurred.  No  claim  whatever  shall 
at  any  time  be  made  upon  the  United  States  b^  tlw  party  or  partlea  of  Iba 
second  part  tor  or  on  account  of  any  extra  wc»k  or  material  performed  or 
furnished,  or  alleged  to  have  been  performed  or  fumlshedt  under  or  by  Tirtns 
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of  this  contract.  uuX  not  expressly  bargained  for  and  gpedflcally  locloded 
tiitteln,  unless  snch  extra  work  or  material  shall  hare  been  expressly  re- 
quired In  writing  by  the  party  of  tbe  first  part  or  his  snccesaor.  the  prices 
and  qvautltles  thereof  baTlng  been  first  agnnd  upon  bf  the  contnctlng 
parttos  and  approred  1^  the  dilet  of  engineers." 

The  precise  question  raised  is,  where  the  officer  in  charge  of 
worlc  and  the  contractors  differ  as  to  whether  the  work  required 
is  extra  work  or  not,  and  it  becomes  necessary  for  the  contractors 
either  to  abandon  their  contract  or  to  proceed  and  furnish  the  mate- 
rial and  to  do  the  work  not  required  by  a  fair  interpretation  of  the 
terms  of  the  contract,  if  the  provisions  of  the  written  contract  en- 
tered into  between  the  parties,  just  quoted,  applies.  Stating  it  dif- 
ferently,  can  the  engineer  officer  in  charge  require  materials  to  be 
furnished,  or  particular  pieces  of  work  to  be  done,  not  within  the 
contract,  and  the  result  be  that,  because  the  officer  in  charge  or  his 
superior  officers  refuse  to  recognize  the  same  in  writing  as  extra, 
the  contractors,  when  they  elect  to  do  the  work  or  furnish  the  ma- 
terial rather  than  have  the  whole  burden  and  Bnancial  loss  of  aban- 
doning the  contract  thrown  upon  them,  be  thereby  prevented  from  re- 
covering for  such  items  as  extra?  It  seems  well  settled  now  that 
where  the  claim  is  clearly  meritorious  there  may  be  recovery. 

In  Grant  v.  U.  S.,  5  Ct.  CI.  72,  it  is  held : 

"Where  a  written  contract,  entered  Into  by  tbe  war  department,  contains 
fvll  specifications  of  a  bnlldlng  to  be  erected,  and  limits  the  cost,  with  a  pro- 
vision  that  no  extra  charge  for  modification  shall  be  allowed  unless  agreed 
upon  In  writing,  and  whwe  an  amnttprlatlon  therefor  made  by  CMigress 
agreeing  wltb  the  contract  price,  yet  If  fbe  contractor  Is  directed  by  an  agent 
of  the  war  department  to  furnish  extra  materials  and  perform  extra  labor, 
so  tiiat  tbe  bnlldlng  Is  rendered  more  ralnable  and  nsefnl,  and  Is  thus  ac- 
cepted and  nsed  by  the  government,  the  defendants  become  liable,  In  an 
action  on  an  Implied  contract,  for  the  fair  and  reasonable  value  of  tbe  extra 
materials  furnished,  and  for  tbe  extra  labor  performed,  notwlthstandlns  the 
cost  exceeds  tbe  appropriation,  and  notwithstanding  Act  2d  June,  18^ 
Stat.  411),  limiting  the  power  of  the  secretary  of  war,  as  well  as  all  offlcers 
or  agmts  acting  nndw  him.  In  matters  of  contract,  to  written  a^rreements." 

In  Ford  v  U.  S.,  17  Ct.  CI.  60,  in  the  syllabus  (3),  the  ruling  is  that : 

**A  provision  In  a  written  contract  declaring  that  no  claim  fbr  extra  work 
Shan  be  made  unless  It  was  required  and  agreed  upon  In  writing  Is  merely 
a  condition,  whlcb  may  be  waived  by  a  subsequent  oral  agreement" 

The  case  of  Barlow  v.  U.  S.,  35  Ct.  CI.  514,  is  an  interesting  case, 
and  particularly  applicable  here  as  to  the  item  of  sand.  A  distinc- 
tion is  drawn  in  that  case  between  the  requirement  of  extra  work 
by  a  subordinate  officer  and  an  officer  or  agent  of  the  government 
authorized  to  contract.  The  engineer  officer  in  charge  m  that  case 
had  an  understanding  with  the  contractors  as  to  the  quality  of  sand- 
stone which  would  be  satisfactory  to  the  government.  They  in- 
curred expense  on  the  faith  of  that  understanding,  and,  the  sand- 
stone thus  agreed  upon  being  subsequently  rejected  by  the  chief 
of  the  bureau,  they  were  allowed  to  recover  for  the  damage  they 
had  sustained. 

In  the  case  at  bar  it  was  the  engineer  officer  in  charge  who  made 
the  agreements  relied  upon  for  recovery,  axid  it  was  the  engineer 
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officer  in  charge  who  really  made  the  contract  as  to  its  details,  the 
character  of  the  materials,  etc.  In  the  Barlow  Case  it  was  said: 

"Where  addltfonal  wotk  or  better  material  19mn  0»  contract  reqnlrea  was 
ordered  by  a  sabordlnate  officer  baTbig  no  inch  avtborltr,  tbe  cnmpliancc  of 
the  contractor  mxint  be  regarded  aa  Tolnntary  aerrlee.  and  ov  CMfetMt  eaa 
be  implied,  even  though  the  defendants  acquired  a  ben^t  by  the  change; 
that  Is  to  say.  the  goTemment  cannot  thus  be  compelled  to  bnlld  a  better 
building  than  was  Intended  by  Its  responsible  contractli^;  officer.  DrlscoU's 
Case,  34  Ct  'CI.  608,  and  cases  cited  page  524.  Where,  on  the  contrary,  the 
alterationa  or  addltlona  were  ordered  by  an  ittHcet  doUied  with  respond- 
blllty  and  authority  to  contract,  a  contract  will  be  Implied  to  the  extent  of  Uw 
benefit  which  tbe  defendants  have  received,  and  tlie  claimant  will  recorcr  In 
quantam  meruit  Hawkins  t.  U.  S.,  90  C  8.  688.  24  L.  Ed.  OOT.  Where  a 
contract  expressly  provides  that  alterations  or  additions  must  be  ordered  in 
writing,  and  the  cost  be  agreed  upon  before  the  work  be  done,  Uie  principals 
to  the  contract.  In  ordinary  cases  between  Individuals,  may  waive  the  re- 
quirement So,  In  the  case  of  govermnent  contracts,  the  officer  who  has  au- 
thority to  order  or  agree  in  writing  must  be  consMmA  pzo  hae  vice  as  the 
principal;  and  If  be  orders  a  change  orally,  and  the  contraclw  acte  on  the 
order  and  performs  the  extra  work,  the  parties  will  be  deemed  to  have 
mutually  waived  the  requirement   Ford's  Case,  17  Ot  CL  75." 

Capt.  Carter  first,  and  afterwards  Capt.  Gillette,  were  the  offi- 
cers in'charge  of  the  construction  of  these  fortifications.  They  were 
not  such  subordinate  officers  as  would  classify  extra  work  ordered 
by  them  as  mere  voluntary  work,  on  account  of  the  subordinate 
or  inferior  character  of  their  duties;  but,  having  the  control  that 
has  been'  indicated,  they  could  make  such  alterations  in  the  char- 
acter of  material,  and  direct  it  to  be  used  in  such  way,  it  seems 
to  me,  as  would  make  their  actions  binding  on  the  government. 
Certainly  this  is  true  as  to  the  two  items  in  respect  to  which  their 
action  is  held  to  have  brought  about  an  implied  contract  by  the 
government  to  pay  in  this  case.  Counsel  for  the  government  rely 
on  the  case  decided  some  years  ago  in  this  court  of  Bowe  v.  U. 
S.  (C.  C.)  42  Fed.  761,  as  authority  in  this  case.  I  do  not  think 
there  is  anj^hing  in  that  case,  or  in  the  authorities  there  cited,  in- 
consistent with  what  is  determined  here. 

As  to  the  item  of  sand,  the  conclusion  of  law  as  to  this  item  is 
that  the  contract  originally  was  for  the  use  of  a  mixture  of  sand 
composed  of  material  obtained  one-fourth  from  the  river  above  the 
city  of  Savannah,  and  three-fourths  from  the  beach  below  the  city, 
which  contract  was  acquiesced  in  by  Capt.  Carter,  the  engineer 
officer  in  charge  at  that  time,  by  aUowing  the  use  of  the  same. 
The  subsequent  action  of  Capt.  Gillette  in  requiring  all  the  sand  to 
be  obtained  from  above  the  city,  at  a  largely  additional  cost  over 
the  mixture  indicated,  would  justify  a  recovery  by  the  contractors 
for  such  additional  cost.  The  evidence  is  undisputed  as  to  the  cost 
of  the  sand  as  required  by  Capt.  Gillette  over  that  contracted  for 
and  allowed  by  Capt.  Carter,  to  wit,  $3,933.16,  for  which  amount 
the  plaintiff  is  entitled  to  recover. 

As  to  the  item  of  pipe,  the  finding  of  the  auditor  in  reference  to 
this  claim  is,  as  has  been  stated,  supported  by  the  evidence.  The 
additional  cost  of  furnishing  the  pipe  referred  to,  and  the  expense 
of  laying  the  same,  seems  to  have  been  in  addition  to  what  was 
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provided  for  in  the  contract,  and  the  plaintiff  is  entitled  to  recover 
for  the  same.  The  only  matter  which  inTolves  real  difficulty  is  that 
of  the  15  per  cent,  allowed  as  profit.  As  to  this,  I  am  of  the  opin- 
ion that  it  would  not  be  just  to  allow  the  contractors  only  the  abso- 
lute cost  of  the  pipe  and  the  expense  of  laying  the  same,  without 
anything  whatever  to  cover  their  own  compensation  and  the  reim- 
bursement to  them  for  their  attention  to  the  work  and  their  fair 
profit  as  contractors.  All  the  witnesses  agree,  I  think,  that  15  per 
cent,  on  the  actual  outlay  is  a  reasonable  amount  in  this  nspect. 
The  plaintiff  is  entitled  to  recover  as  to  this  item  the  difference  as 
stated  by  the  auditor,  to  wit,  $2,081.44. 

As  to  the  item  of  the  cottage  for  testing  cement,  I  find  that,  al- 
though the  plaintiff  was  required  to  construct  a  cottage  wholly 
unnecessary  for  the  purpose  intended,  yet,  as  the  officers  of  the 
construction  company  appear  to  have  acquiesced  in  this,  they  should 
not  be  allowed  to  recover  the  additional  cost  over  that  which  would 
have  been  necessary  for  a  structure  for  the  proper  testing  of  ce- 
ment. 

As  to  the  item  of  cut  stone,  the  claim  for  the  special  compensation 
as  to  this  item  is  for  the  manner  in  which  the  work  vsa  required 
to  be  dcme,  which  was  witlun  the  control  of  the  engineer  officer  in 
charge,  under  the  contract.  The  plaintiff  was  not  misled  in  any 
way  before  the  contract  was  entered  into,  and  any  misapprenhen- 
sion  which  the  officers  of  the  company  may  have  had  as  to  the  man- 
ner in  which  the  engineer  officer  tn  charge  would  require  the  stone 
to  be  cut  occurred  after  the  contract  was  made.  Any  hardship  to 
the  contractors  that  may  have  resulted  arose  simply  from  the  man- 
ner in  which  the  work  was  required  to  be  done,  which  was  not  such 
as  to  justify  a  claim  for  extra  work  for  whidi  a  recovery  can  be 


As  to  the  item  for  doors>  the  same  reasons  which  have  been  stated 
as  to  the  claim  for  extra  work  on  cut  stone  apply  to  the  manner 
in  which  the  doors  were  required  to  be  constructed,  and  for  the 
same  reason  the  plaintiff  is  not  entitled  to  recover  as  to  this  item. 

The  conclusion  is  that  the  plaintiff  is  entitled  to  recover  a  ju(^^ 
ment  for  the  item  of  sand  in  the  amount  of  $3,933.16,  and  for  tne 
item  of  lupe  in  the  amount  of  $2,08144,  making  the  aggregate  sum 
of  $6,0x4^x1^  for  which  they  should  have  judgment,  witn  interest. 
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IB  re  a  H.  D0UGI<A8B  A  BOMS  Ca 
(Dtotrlct  Coart  D.  OtHmecUent  Ifarch  14. 1902.) 


BA]nBCPTCT--Cl.AIlI  or  CmCDITOBr-COHTRACT  FOB  BBBATK. 

The  decision  of  a  referee  that  nnder  a  contract  noogaUtA  hy  ttw 
prerlouB  couree  of  dealing  between  a  creditor  and  the  backmpt,  the 
latter  was  entlQed  to  a  rebate  on  his  purchases  during  the  7eai^  lAleh 
should  be  deducted  from  the  creditor's  claim,  afDrmed. 

In  Bankruptcy.   On  question  certified  by  referee. 

James  D.  Dewell.  Jr.,  for  Frederick  B.  Street. 

Hobart  L.  Hotchkiss,  for  Walter  M.  Lowney  &  Co.  and  others. 

TOWNSEND,  District  Judge.  The  Walter  M.  Lowney  Compaiw 
has  a  claim  against  the  B.  H.  Douglass  &  Sons  Company  for  $1/148.86, 
against  which  the  trustee  claims  that  a  rebate  should  be  allomd.  The 
substantial  part  of  the  report  of  the  referee  is  as  follows : 

"About  1802  the  Walter  M.  Lowney  Company  adopted  a  system  of  rebates 
to  Its  customers,  based  upon  the  amount  of  their  purchases  for  the  year. 
This  rebate,  as  afterward  modified,  was  two  per  cent  where  sales  for  the 
year  were  from  95,000  to  $10,000,  three  per  cent,  where  tiie  sales  were  from 
$10,000  to  $20,000,  and  four  per  cent  where  the  sales  amonnted  to  over 
120.000.  The  bankrupt  corporation  was  formed  about  fonr  years  ago,  anc- 
ceedti^  to  tba  partnership  of  B.  H.  Douglass  ft  Sons.  From  1882  on,  the 
rebate  has  been  allowed  as  above  stated.  Thus.  In  1889,  the  pnrchasea  were 
$22,420.99;  the  rebate,  four  per  cent,  being  $887.20.  In  the  summer  of  1889, 
Mr.  Donglass  called  upon  Kf  r.  Lowney,  and,  In  a  conTowtlon  referring  to  the 
character  of  the  rebate,  stated  that  he  snppoeed.  'of  course,  we  will  be  sub- 
ject to  that  as  usual.*  Mr.  Lowney's  reply  was,  'Not  having  given  aoj 
contrary  notice,  so  late  In  the  day  as  this,  I  should  consider  myself  bound 
to  allow  It*  It  Is  claimed  by  Mr.  Lowney  that  the  business  was  to  be  done 
to  his  satisfaction;  that  the  customers  had  not  been  properly  saved,  and  the 
bills  had  not  been  paid  within  ten  days;  and  that  he  was  to  be  the  Judge  as 
to  whettaw  rebate  should  be  allowed  or  not  No  notice  was  at  any  time  given 
to  the  Douglass  Company  of  any  Intentlcm  not  to  allow  the  rebate  as  usual, 
and  there  Is  nothing  to  Indicate  that  the  rebate  would  not  be  allowed  If  the 
bankruptcy  had  not  occurred.  It  was  claimed  that  paymente  were  not  made 
with  sufficient  promptness,  and  that  orders  were  not  filled  in  time.  It  was 
admitted  by  Mr.  Lowney  that  the  Lowney  Company  had  not  goods  sufficient 
to  fully  supply  their  customers.  I  see  no  reason  to  discredit  the  testimony  of 
Mr.  Douglass  that  paymente  were  made  with  reasonable  promptness,  and 
tiiat,  if  a  line  of  goods  had  not  been  withdrawn,  and  If  orders  given  the 
Lowney  Company  had  been  [promptly  filled,  and  the  Doivlass  Company  had 
Gontlnned  ordolng  and  receiving  goods  up  to  January  1,  ISOfU  the  output 
would  have  exceeded  the  $20,000,  and  the  rotate  to  fliem  would  have  ben 
four  per  cent" 

The  referee  allowed  the  rebate  of  $569.36,' — being  3  per  cent,  on 
sales  of  $18,978.74, — and  directed  that  the  $479.50  should  be  paid  in 
full ;  considering  such  payment  as  a  reasonable  condition  of  the  rebate. 
The  Lowney  Ccunpany  has  requested  that  the  question  whether  the 
rebate  should  be  allowed  should  be  certified  to  the  court.  The  trus- 
tee also  objected  to  that  part  of  the  dedsion  of  the  referee  which 
allowed  the  $479.50  to  be  paid  in  full,  but  withdrew  his  objection. 

I  have  carefully  considered  the  testimony,  and  am  not  prepared 
to  say  that  I  should  have  necessarily  reached  the  same  conclusion  as 
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that  reached  by  the  referee.  The  testimony  of  the  creditor  to  the 
effect  that  the  rebate  was  conditioned  upon  having  the  business  con- 
dtKted  to  his  satisfaction,  and  that  he  was  to  m  the  judge  as  to 
whether  it  was  so  conducted,  is  perh^  not  directly  contradicted; 
but,  on  the  other  hand,  it  is  not  dear  that  the  bankrupts  failed  to 
comply  with  any  of  the  material  conditions  of  the  understanding  or 
contract  In  view  of  the  evidence  tending  to  show  that  the  claim 
of  rebate  rested  on  a  contract  based  solely  on  the  volume  of  the  busi- 
ness, and  especially  because  the  referee,  having  the  witnesses  before 
him,  has  reached  the  conclusion  that  "the  testunony  of  Mr.  Lowney 
as  to  the  conditions  of  the  rebate  seemed  to  me  to  be  rather  in^ca- 
ticms  of  his  own  ideas  upon  that  subject,  than  testimony  as  to  any 
contract  which  can  be  held  to  vary  that  implied  from  the  ordinary 
course  of  dealing  between  the  parties,"  the  decision  of  the  referee  is 
affirmed. 


Baxkboftot— DiscHA&aB— Failusb  to  Kexp  Books. 

A  creditor  objectliig  to  discharge  of  a  bankrupt  ts  not  bound  to 
bis  spedflcationa  b^ond  a  reasonable  doubt,  and  proof  tbat  tbe 
bankrupt  made  a  written  statement  wifliln  a  few  months  prltw  to  bis 
banlmiptcy  for  the  purirase  of  obtaining  credit  In  which  he  did  not  dis- 
close debts  to  relatiTes,  which  he  afterwards  claimed  to  owe,  and  paid 
while  Insolvent,  is  su£QcieDt  to  cast  upon  htm  the  burden  of  explanation, 
and  of  showing  that  the  transactions  were  fully  entered  on  his  books; 
otherwifle  the  court  la  Justified  in  denying  him  a  discbarge  on  the  ground 
of  his  concealment  of  assets  and  fallnre  to  keep  books  from  which  his 
true  condition  could  be  ascertained. 

In  Bankruptcy.    On  application  by  bankrupt  for  discharge. 
Hotchkiss  &  Asher,  for  bankrupt. 

Fleischman  &  Fox,  Wm.  A.  Wright,  D,  Strouse,  and  others,  lor 
creditors. 

TOWNSEND,  District  Judge.  About  April,  1900,  bankrupt  closed 
up  his  clothing  business  at  New  York,  and  removed  to  New  Haven. 
Upon  opening  his  New  Haven  store,  he  purchased  a  large  amount  of 
goods  on  credit,  and  removed  the  stofk  of  winter  clothing,  which  had 
cost  him  between  seven  and  eight  thousand  dollars,  from  New  York 
to  the  New  Haven  store.  On  June  14;  1900,  bankrupt,  having  found 
that  he  was  doing  a  losing  business,  sold  the  stock  of  winter  clothing 
for  $3,617  to  a  party  at  New  Haven,  who  had  them  stored,  and  during 
the  following  fall  sold  them  for  about  $4,500.  The  purchaser  paid 
bankrupt  $2,000  June  20,  1900,  and  $1,000  June  25.  1900,  both  of 
which  sums  were  deposited  in  bank;  the  remaining  $617  being  paid 
about  July  1, 1900.  The  only  memorandum  of  the  transaction  on  the 
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baitkrupt's  books  is  a  deposit  in  his  bank  account  of  $3,030  June  so. 
1900,  and  of  $1,125^2  June  2$,  1900,  which  deposits  included  said 
payments  of  $2,000  and  $1,000.  Bankrupt  testified  that  out  of  this 
money  he  had  paid  $2,000  to  a  sister-in-law  in  payment  of  notes  for 
money  borrowed  the  previous  year,  and  $670  to  a  friend  of  his  brother- 
in-law  for  money  loaned,  and  $600  to  a  daughter  in  payment  of  a  debt. 
Papers  purporting  to  be  notes  duly  stamped  for  the  $2,670  were  pro- 
duced. On  January  16,  1900,  bankrupt  made  a  statement  to  one  of 
his  creditors,  Fecheimer,  Fischel  &  Co.,  the  principal  petitioning 
creditor  in  the  bankruptcy  proceedings,  showing  that  he  had  on  hand 
merchandise  about  $15,000,  cash  about  $1,200,  making  a  total  of  about 
$16,200,  with  total  liabilities  of  $2,200,  leaving  a  balance  of  $14,000. 
Bankrupt's  testimony  that  he  told  Fecheimer,  Fischel  &  Co.  at  the 
time  he  signed  the  written  statement  that  it  only  included  business 
debts  is  incredible.  If  he  had  told  them  so,  they  should  have  in- 
sisted upon  his  total  indebtedness  being  included,  for  they  must  have 
known  that  a  debt  to  a  relative  is  more  dangerous  to  (Jther  creditors 
than  an  ordinary  debt.  -No  memorandum  or  bank  account  whatever, 
made  in  the  ordinary  course  of  business,  or  which  could  not  have 
been  manufactured,  corroborates  bankrupt's  testimony.  The  $2,000 
loaned  by  his  sister-in-law  is  testified  to  have  been  kept  in  the  house, 
having  been  saved  by  her  from  time  to  time.  The  checks  of  the  friend 
were  made  to  the  brother-in-law,  and  not  to  the  bankrupt.  The 
$2/xx)  paid  to  the  sister-in-law  was  at  once  deposited  by  her  husband 
to  his  own  account,  although  before  the  loan  she  had  been  keeping 
the  money  separate  in  the  house.  The  presumption  from  the  writ- 
ten statement  made  for  the  purpose  of  obtaining  credit  from  Fecheim- 
er, Fischel  &  Co.  should  he  (liscreditetl  only  upon  the  clearest  evi- 
dence. The  evidence  in  such  cases  is  mainly  within  the  power  of  the 
bankrupt.  A  transaction  of  this  sort  should  be  entered  upon  the 
books  in  the  clearest  way,  so  as  to  attract,  rather  than  to  evade,  the 
notice  of  creditors.  In  the  circumstances,  the  excuses  for  such  action 
by  one  on  the  verge  of  insolvency  should  be  made  out  in  a  satis- 
factory manner,  and  by  evidence  which  could  not  be  manufactured. 
The  objecting  creditors  are  not  bound  to  prove  their  specification 
beyond  a  reasonable  doubt. 

The  discharge  is  refused  on  the  ground  of  concealment  of  property 
and  failure  to  keep  books  of  account  or  records  from  which  the  true 
condition  of  the  bankrupt  could  be  obtained. 


L  Rbferbrok— FiHcmos  o»  Fact. 

Where,  by  consent,  tb&  Issues  In  an  action  at  law  are  referred  to  en 
auditor,  his  flndlnss  of  fact  are  entitled  to  the  aame  weight  aa  the  y9c- 
dlct  of  a  Jury. 

X  Railroads— iNJUBT  to  Pbbson  near  Tback— Cohtributort  Ns«uoesce. 
Brldence  considered,  and  held  ta  mpfoxt  a  finding  tiut  plBlntiff.  who 
was  caught  between  a  railroad  train  and  a  station  platform  and  Injured. 


AUCXANDBR  T.  tX)UX8VILIiE  &  N.  B.  00. 
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miB  ffofltp  of  contributory  nesUg^ce  Id  cttemptliis  to  omot  llio  track 
Bbaad  of  the  train  after  he  saw  It  approacWnj.* 

At  Law.  Action  for  personal  injuxy.  On  exceptions  to  report  o< 
auditor. 

Burton  Smith,  for  plaintiff. 
King  &  Spalding,  for  defendant 

NEWMAN,  District  Judge.  This  is  a  suit  brought  hy  the  plaintiff 
against  the  defendant  for  the  recovery  of  damages  for  injuries  alleged 
to  have  been  received  by  the  plaintiff  by  being  caught  between  a 
moving  train  belonging  to  defendant  and  .the  depot  platform  in 
the  town  of  Gadsden,  Ala.,  the  plaintiff  claiming  that  he  was  en- 
tirely free  from  fault,  and  that  said  injuries  were  received  on  account 
of  the  negligence  of  defendant's  servants  and  employes.  The  case  was 
referred  to  an  auditor, — an  unustial  proceeding  in  acticms  ex  delicto, — 
but  the  reference  was  by  consent  of  counsel,  mth  the  usual  leave  of 
exception.  The  auditor  having  found  in  favor  of  the  defendant  on  the 
questions  involved,  the  case  now  comes  before  the  court  on  the  excep- 
tions of  the  plaintiff  to  the  auditor's  finding.  There  were  several 
grounds  of  negligence  alleged,  which  were  as  follows:  First,  that 
while  the  plaintiff  was  crossing  the  defendant's  tracks,  going  to  the  de- 
pot to  purchase  a  ticket,  and  in  a  place  where  he  had  a  right  to  be, 
without  any  warning  or  notice  to  him  of  any  sort  a  train  of  the  defend- 
ant came  swiftly  upon  him,  and  ran  him  down,  and  caught  him  between 
the  platform  and  the  train ;  second,  that  the  tracks  of  the  defendant  are 
so  arranged  that  he  could  not  see  the  train  until  it  was  nearly  upon 
him,  and  too  late  for  him  to  escape  the  danger;  third,  that  the  train 
Was  running  at  a  high  rate  of  speed,  and  gave  no  signal  or  warning ; 
and,  fourth,  that  the  defendant  was  negligent  in  running  its  train  across 
the  street  where  the  plaintiff  was  injured  at  the  time  when  the  passen- 
ger train  which  plaintiff  expected  to  board  was  due. 

The  auditor  found  for  the  defendant  because  he  thought  the  plaintiff 
was  guilty  of  contributory  negligence  in  the  following  way:  He 
thought  the  plaintiff  saw  the  train,  and  sought  to  cross  in  front  of 
it  as  it  was  approaching,  so  as  to  mount  the  steps  leading  to  the  ticket 
office ;  and  in  so  doing  was  caught  and  injured.  The  auditor  believed 
that  this  constituted  such  contributory  negligence  on  the  part  of  the 
plaintiff  as  would  prevent  recovery.  If  this  finding  of  the  auditor  has 
evidence  to  support  it,  the  duty  of  the  court  here  is  plain.  The  evi- 
dence set  out  by  the  auditor  and  relied  on  by  hiin  is  as  follows : 

E^umiination  of  the  plaintiff: 

**Q.  Where  wer«  7011  just  b^ore  you  started  to  the  depot?  A.  I  was 
standing  Just  across  the  track  from  tiie  platform.  Q.  About  bow  long  was 
that  before  train  time?  A.  I  bad  been  there,  I  suppose,  about  a  minute, 
I  don't  think  I  had  been  there  longer  than  a  minute.  The  train  was  then 
due  ther&  I  cast  my  eye  up  at  the  hotel,  and  the  train  was  standing  there. 
I  made  to  cross  to  the  steps  down  there  In  about  15  feet  of  me,  and  as  I  got 
up  against  the  platform  I  seen  the  car  coming.  X  didn't  advance  any  further 
np  towards  tibe  steps.  I  seen  the  distance  was  too  great,  and  I  Just  closed 


X  Injuries  to  persons  at  railroad  stations,  see  note  to  Railroad  Go.  t.  Hyde, 
41  a  a  A.OIKIb 
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myself  np  against  the  platTorm.  Had  been  to  Gadsden  tw1e«  befon,— one* 
by  private  coDveyRoce,  and  once  by  tbe  cars.  Qot  my  ticket  tba«  at  that 
place.  I  got  off  there  tbls  time.  Q.  Were  you  standing  or  walking  when  yoa 
tlrst  saw  the  train?  A,  Standing,  air.  My  back  was  towards  this  fright 
train.  Q.  What  was  the  first  notice  yon  had  ot  It?  A.  It  was  In  about  15 
or  20  feet  of  me.— tbe  car  was,— when  I  first  noticed  it  Q.  How  did  yon 
happen  to  see  It.  or  know  It  was  coming?  A.  As  I  jost  stated,  when  1  in- 
tended to  go  to  those  steps,  when  I  got  across  to  the  side  of  the  platform.  I 
saw  that  tbe  car  was  advancing,  and  that  I  couldn't  make  It  any  further. 
Q.  You  hadn't  seen  the  car  nntll  then?  A.  No.  sir.  Q.  Were  you  on  the 
track  or  off  of  It  when  you  first  saw  It?  A.  I  was  ofT  of  the  tnick.  Q.  On 
the  side  towards  the  platform,  or  how,  when  you  first  saw  the  train?  A.  No. 
sir;  I  was  crossing  over  to  the  platform.  Q.  Where  were  yon  when  you  first 
saw  the  train?  A.  I  was  against  the  platform  when  I  first  saw  the  train 
that  hit  me.  I  was  crossing,— done  across  tbe  track,— and  was  on  tbe  ground." 

On  page  20,  cross-examination,  Alexander  says: 

"Q.  How  were  you  standing,  in  ration  to  those  steps. — how  far  from  them 
were  you?  A.  I  was  about  16  or  20  feet  from  them.  Q.  Was  tbls  track  that 
you  were  hurt  by  between  you  and  the  steps  or  not?  A.  Yes,  sir.  •  •  • 
Q.  Then,  after  yon  came  down  there  and  stopped,  as  you  described  before, 
where  was  It  you  stopped, — down  here  the  station?  A.  Welt,  I  stopped  In 
16  or  30  feet  of  the  steps,  Just  acrraa  the  track.  Q.  What  did  you  do  there 
wbm  yon  atomied?  A.  Well.  I  was  talking  to  a  gentleman  standing  there. 
I  don't  think  It  was  more  than  a  minute,  sir.  I  look  np  towards  the  hoteL 
and  seen  the  train  (the  passenger  train).  Q.  Then  what  did  yon  do?  A.  I 
walked  right  across  towards  tbe  steps  to  get  my  ticket  Q.  Where  were  you. 
or  what  looking  did  you  do?  A.  Well,  sir,  I  taken  a  general  glance  as  I 
generally  do.  I  have  always  been  accustomed  to  trains,  more  or  less,  ever 
since  I  was  a  boy.  I  used  to  be  a  butcher  (on  W.  Ft  B.  B.).  Q.  Well,  after 
you  had  taken  that  glance,  what  did  yon  do?  A.  I  walked  right  across  to 
the  steps.  Q.  Did  you  see  your  train?  How  dose  to  you  was  It  when  you 
first  saw  It?  A.  The  train  was  In  IK  or  20  feet  of  me— the  car  was— before 
I  seen  It  Q.  What  direction  were  you,  as  to  tbe  car  that  hit  you,  Just  when 
you  saw  it,  and  just  before?  A.  I  was  sldewlse  to  it  going  across,  and  tbe 
car  was  coming  up.  Q.  Were  you  on  the  track,  or  where  were  yon.  when  you 
saw  that  train?  A.  I  was  near  the  track,  just  stepped  off  against  the  plat- 
form, when  I  seen  the  train.  Q.  Was  there  a  good  space  between  the  plat- 
form and  the  track  there  for  a  man  to  walk?  A.  Tea,  tlr;  there  la  3  or 
feet;  may  be  more;  I  couldn't  say." 

Examination  of  Newt  Adams : 

Describes  walking  leisurely  down  Second  street  Was  so  familiar  wlQi  flie 
locality  that  he  says  It  was  an  unusual  time  for  that  train  to  be  there.  Did 
not  stop  at  slianty,  stowed  np  a  little.  "There  was  some  shade  trees,  and  we 
made  It  as  long  as  possible  staying  In  the  shade  until  the  train  come  in." 
Walked  In  the  triangle.  Never  saw  any  ticket  sold  at  Printup  House.  Office 
he  worked  for  near  the  ticket  office  in  Printup  House.  If  any  engines  or  cars 
had  gone  along  pipe  works  track  could  have  seen  them.  Did  not  see  any. 
Never  crossed  the  cut-off  track.  Aiezando:  got  on  It  Went  on,  did  not 
stop.  "When  he  turned  to  go  across  I  was  on  Alexander's  left  We  didn't 
make  more  than  a  step. — hadn't  mwe  than  got  started  back,  and  started 
across.— before  we  discovered  this  train  on  us.  Q.  How  far  had  you  gotten 
Into  that  pipe  works  track  when  you  saw  It?  A.  When  we  first  saw  it  we 
were  Just  about  stepping  over  Into  it  I  think  Hr.  Alexander  saw  It  first 
He  Just  spoke  to  me,  and  says.  'Newt  we  are  gone,*  and  we  both  made  a  ran 
to  the  platform.  We  were  going  along  down  here,  'near  the  frog.'  when  he 
was  ringing  the  bell  down  there  getting  ready  to  come  ont  [paaaengor  tnin]." 

W.  B.  Armstrong,  conductor  of  train  that  hurt  plaintiff,  says  they 
made  two  trips  011  the  pipe  works  track.  On  the  first  trip  he  saw 
Alexander  and  Adams.   They  were  hurt  za  or  15  ieet  irom  the  steps. 

Mrs.  C  W.  Parr  says: 


Ill  BE  O' 
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"The  mm  woe  coming  down  the  sidewalk  on  Second  street  They  came 
on  down  to  the  crooalng,  and  got  on  the  track,  and  walked  up  the  track. 
The  men  bad  the  opptHtnntl?  of  seeing  the  train  coming  U  they  lud  looked 
back.  Don't  know  whether  flie  bell  niue  or  not" 

The  auditor  says: 

"The  preponderance  of  tbe  teetlmonj  Is  that  the  locomotlre  bdl  waa 
ringing  as  the  train  which  caught  the  plaintiff  was  coming  'across  Second 
street'  The  plalntUC  says  he  did  not  hear  the  bell  ring.  Adama  does  not 
say  whether  It  was  ringing  or  not  hat  does  say  be  heard  the  bdl  on  tbe 
passenger  train,  McAlnllen,  tbe  fireman,  sajra  he  was  ringing  tbe  bell.  For- 
terfleld,  the  fireman,  says  the  fireman  was  ringing  the  belL  The  witness 
Howe  says  he  heard  the  bell  ringing.  OarroU,  the  engineer,  says  the  bell 
was  ringing.  There  Is  no  positive  testimony  that  the  bell  did  not  ring. 
Some  of  the  witnesses  did  not  hear  or  did  oot  notice  It  while  some  were  not 
asked  about  it  No  witness  denies  the  switching  of  the  train,  and  the  testi- 
mony is  convincing  that  two  trips  were  made  to  the  pipe  works,  and  each 
time  It  wu  necessary  for  It  to  cross  Second  street  making  a  crossing  of  that 
street  fonr  times,  evai  If  It  did  a»t  run  up  and  down  tbe  taonse  track.  It 
would  seem  ImpossIUe  to  conclude  that  tbe  plaintiff  did  not  know  of  the 
presence  of  this  train,  and  that  It  had  crossed  Second  street  and  was  in 
towards  the  pipe  works,  at  the  tlnw  be  snd  Adams  were  approadilng  titte 
tracks  across  Second  street" 

There  can  be  no  question  that  this  evidence  abundantly  supports  the 
finding.  If  it  was  the  verdict  of  a  jury  in  favor'of  the  defendant,  and 
a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  not  sup- 
ported by  the  evidence,  no  court  would  hesitate  to  overrule  the  motion. 
The  same  rule  should  apply  where,  by  consent  of  the  parties,  the  case 
is  referred  to  an  auditor. 

The  exceptions  will  all  be  orerruled  on  the  ground  that  there  is 
sufficient 'evidence  to  support  the  finding  of  the  auditor  that  the  plain- 
tift  endeavored  to  cross  in  front  of  a  moving  train,  and  was  injured 
thereby,  and  was  guilty  of  such  contributory  negligence  as  to  bar  a  re- 
covery for  the  injuries  received.  The  report  of  the  auditor  will  be 
confirmed. 


Bawkiktptot— Ktoht  or  ubtxrr  to  Rbclaih  Qoods— Fsauow 

Kvtdence  held  to  sustain  the  claims  of  sellers  to  reclaim  goods  from 
the  estate  of  the  buyer  In  bankmptcy,  on  the  gronnd  that  by  reason 
of  fkand  the  ttfle  did  not  pass. 

In  Bankrupt^.  In  the  matter  of  claims  of  the  Globe  Refinery 
Company  and  Fulton  Bag  &  Cotton  Mills.  On  exceptions  to  find- 
ings of  referee. 

Culberson,  Willingham  &  Johnson,  for  the  Globe  Refinery  Co. 
Slaton  &  Phillips,  for  the  Fulton  Bag  &  Cotton  Mills. 
Tompkins  &  Alston,  for  bankrupt. 

NEWMAN,  District  Judge.  In  the  former  opinion  in  this  case 
(rendered  November  27,  1901)  112  Fed.  666,  the  claims  of  Globe  Re- 


in re  0*CX)NNOB. 
tn  re  GLOBE  REFINERY  GO.  et  aL 
(Circuit  Court  N.  D.  Georgia.   March  IS,  1902.) 
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finery  Company,  Fulton  Bag  &  Cotton  Mills,  and  Bushway  Britt  & 
Co.  were  referred  back  to  the  referee  for  further  investigation  and 
report  as  to  the  ri^^t  <d  the  claimants  to  reclaim  goods  in  the  bank- 
rupt's stock,  on  the  ground  that  by  reason  of  fraud  no  title 'passed  to 
these  goods.  In  the  referee's  report  thereon  he  finds  against  all  three 
claims.  No  exception  was  taken  to  his  finding  on  the  claim  of  Bush- 
way  Britt  &  Co.,  and  the  case  is  now  before  the  court  on  exceptions 
to  the  finding  of  the  referee  in  the  claims  of  Globe  Refinery  Company 
and  Fulton  Bag  &  Cotton  Mills.  I  am  ccwnpelled  to  differ  with 
the  referee  as  to  the  conclusion  he  reached.  In  both  of  these  cases 
the  petitioners  are  entitled  to  have  the  proceeds  of  their  goods  allowed 
to  them.  As  I  have  frequently  held,  I  will  not  interfere  with  the  ac- 
tion of  the  referee  as  to  his  finding  of  facts,  unless  there  is  manifest 
error.  In  this  case,  however,  the  facts  require  a  different  conclusion 
from  that  which  he  has  reached. 

An  order  may  be  taken  disapproving  the  action  of  the  referee,  and 
directing  the  payment  to  the  Globe  Refinery  Company  of  the  pro- 
ceeds of  the  sale  of  its  goods,  and  to  the  Fulton  Bag  &  Cotton  Mills 
the  proceeds  of  the  sale  of  their  goods.  The  matter  of  the  taxation 
of  costs  as  against  these  two  claimants  is  left  to  the  discretion  of  the 


Ll?E  IWBiniAKCE— UOHSmUmON  OF  CONTBACT— RrSHT  OF  POWCT  TO  SHABS  Ttt 
OmDENDfl. 

Defendant,  «  mntnal  life  Inanraiice  ctnnpany,       whose  charter  an 

policy  holders  If  In  good  stnndlD]?  were  members,  and  entiaed  to  share 
In  profits,  Issued  a  policy  for  |10,000,  payable  on  the  deatii  of  tiie  Insured, 
the  entire  premium  on  which  was  to  be  paid  in  10  annual  Installments, 
a  part  In  cash  and  a  part  in  notes  beaiin;  Interest,  upon  which  notes 
all  dividends  accruing  to  the  policy  were  to  be  applied.  The  policy  coq- 
talned  a  provision  "that  said  company  further  promises  and  agrees  that 
if  default  should  be  made  In  the  payment  of  any  premium,  they  will  pay, 
aa  aboTe  agreed,  as  many  teaOi  parts  of  the  wiglnal  sum  Insured  as 
there  shall  have  been  complete  annual  premiums  paid  at  tbo  date  of 
such  default"  It  also  further  provided  that  "If  the  said  premiums  vr 
Interest  upon  any  note  glTeu  for  premiums  shall  not  be  paid  on  or  before 
the  dates  nbore  mentioned.  •  •  •  the  company  shall  not  be  liable 
for  the  payment  of  tho  whole  sum  Insured,  but  for  such  part  only  as  Is  ex- 
pressly stipulated  above."  Ilie  notes  required  the  Interest  thereon  to  be 
paid  annually.  The  Insured  paid  eight  complete  annual  i^emlums  In 
cash  and  notes,  together  with  the  Interest  accruing  on  the  notxs  pre- 
viously given  up  to  the  time  of  the  last  premiam  payment  after  which 
he  made  no  further  payments  of  iwemlum  or  Interrat.  that  by  tin 

payments  made  the  policy,  by  its  t»ms,  became  a  legal  and  complete 
policy  for  the  sum  of  $8,000,  carrying  all  the  benefits  whitii  would  hare 
accrued  to  It  If  the  remaining  two  payments  had  been  made,  except  as 
to  the  amount  Insured,  including  the  right  to  share  in  further  dividends, 
which  must  be  applied  to  the  payment  of  the  interest  and  principal  of 
the  outstanding  premium  notes;  and  that  such  application  not  having 
been  made,  on  the  death  of  the  insured  the  beneficiary  was  oitltled  to 
have  It  made,  and  to  recover  the  sum  of  9S,000y  leas  the  araomit  nmala- 
iBff  due  on  Qie  ootciL 


referee. 


B0G17B  V.  NORTHWESTERN  MOT.  XJIFB  INS.  CO, 
(Olrcuit  Court;  N.  D.  Georgia.  January  2S,  19020 
No.  i,isee. 
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At  Law.  Action  on  life  insurance  poliqr,  tried  by  the  court  with- 
out a  jury. 

Anderson,  Anderson  &  Thomas,  for  plaintiff. 
B.  H.  Hill,  for  defendant. 

NEWMAN,  District  Judge.  This  suit  was  brought  by  the  plaintiff 
gainst  the  defendant  conq>any  on  a  policy  of  life  insurance.  The 
plaintiff  was  the  beneficiary,  and  her  husband,  David  Scott  Hogue, 
the  insured.  The  case  was  submitted  to  the  court  on  the  law  and 
fects,  without  the  intervention  of  a  jury. 

The  parties  have  agreed  on  the  following  statement  of  facts: 

"Tbat  tbe  defeiidaot  iBBaed  od  tlie  15th  day  of  January,  1867,  to  the  plain- 
tiff the  policy  of  Insnrance  sued  on,  upon  the  life  of  the  plalntllTg  husband. 
David  Scott  Hoffue,  and  that  the  copy  ot  said  policy,  which  Is  attached  to 
the  declaration  in  aald  ault.  Is  a  cwrect  eopj  thereof.  Tbrnt  elcfat  oompleta 
annual  paymentB  by  cash  and  notes  were  paid  by  the  plaintiff  and  her  bus- 
band  on  said  policy  of  taiBuraoce,  In  acc<c»^ance  wttii  the  terms  thereof,  to 
wit,  for  the  premiums  which  under  the  terms  of  said  contract  were  due  on 
the  ISth  day  of  January  Id  the  years  1867  to  1874.  both  inclusive.  That  the 
plaintiff's  husband  died  on  the  22d  day  of  June,  1890,  and  proofs  of  death  in 
the  form  required  by  the  ctuupany  were  made  and  filed  with  said  company. 
That  the  part  of  the  annual  premiums  required  to  be  paid  in  notes  each 
year,  to  wit,  two  hundred  and  flft7-two  dollars  and  ten  cents,  was  so  paid, 
and  notes  tm  that  amount  were  each  year  given  to  the  defendant  during  the 
years  1807  to  1874,  both  Indnsive.  Two  ot  said  notes,  to  wit,  the  two  notes 
made  January  16,  1867,  and  January  15,  1868,  respectively,  were  paid  off. 
and  returned  to  the  plaintiff  by  the  defendant  out  of  the  dividends  earned 
during  the  years  1871,  1872,  187S,  and  1874;  said  dividends  so  earned  being 
as  foUows:  1871,  fl60.80;  1872,  182.10;  1873,  $117.10;  1874,  $160.70;  or  a 
total  amount  of  tlve  hundred  and  twenty  dollars  and  eighty  cents  ($520.80); 
which,  being  applied  to  the  payment  of  said  notes,  paid  off  the  first  two 
thereof,  as  above  stated,  and  entltied  the  third  to  a  credit  of  sixteen  dollars 
and  sixty  cents  ($16.60),  which  was  credited  tbereiu,  leaving  tbe  balance  due 
np<«i  tbat  note  two  hundred  and  thirty-flve  dollars  and  flf^  cents  ($285.60). 
True  and  correct  copies  of  notes  Nos.  8  to  8,  Inclusive,  are  hereto  attached 
and  made  a  part  of  this  agreement;  and  it  Is  agreed  that  the  form  and  sub- 
stance of  notes  Nos.  1  and  2  were  exactly  like  those  hereto  attached,  differ- 
ing only  In  the  dates.  Tbat  on  January  15,  1870,  a  note  was  given  by  the 
plaintiff's  husband  to  the  defendant  for  three  hundred  and  ninety-eight  dol- 
lars and  sereuteen  cents  ($398.17)  as  an  extra  note  for  cash  premium  and 
Interest  then  due,  a  true  and  correct  copy  of  which  is  haeto  attached  and 
made  a  part  of  tbls  ^reement  And  on  Jannaiy  IB,  3874,  a  note  was  given 
by  the  plaintiff's  husband  to  defudant  for  four  hundred  and  forty-sevoi 
dollars  and  forty-three  CMits  ($447.48).  being  an  extra  note  for  cash  premium 
and  interest  then  due,  a  true  and  correct  copy  of  which  is  hereto  attached 
and  made  a  part  of  this  agreement  Tbat  receipts  were  given  by  said  de- 
fendant to  the  plaintiff  for  the  said  eight  annual  premium  payments.  bc< 
knowledglng  the  payment  thereof  in  each  Instance;  all  of  which  were  in 
form  and  substance,  differing  only  In  data  and  In  the  amount  of  accrued 
interest  exactly  like  that  dated  the  16th  day  of  January.  1870,  the  original 
of  which  Is  hereto  attached  and  made  a  part  of  this  agreement  That  neither 
the  said  defendant  nor  her  husband,  David  Scott  Hogue,  paid  any  other 
premiums,  either  In  notes  or  cash,  after  the  15th  day  of  January,  1ST4,  bat 
tbat  all  interest  due  w  premium  notes  given  prior  to  that  date  were  paM 
either  In  cash  or  by  note,  up  to  said  Januarj^  IS,  1874.  That  within  ninety 
(90)  days  after  tbe  filing  of  proofs  of  claim  by  the  plaintiff  with  the  de- 
fendant the  latter  tendered  to  her  the  sum  of  one  thousand  four  hundred 
and  eighty -nine  dollars  and  seventy-seven  cents  ($1,489.77),  claiming  that  that 
sum  was  tbe  amount  due  to  her  upon  said  policy  of  insurance,  and  the  said 
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idalntfff  declined  and  refnted  to  recelTe  tbe  nine  la  fnll  satltteclloii  of  her 
uld  etelm.*' 

Copies  of  resolutions  passed  by  the  directors  of  the  defendant  com- 
pany from  187s  to  1898,  inclusive,  arc  agreed  upon  and  are  attached. 
The  resolution  passed  on  July  30,  1875,  is  as  follows: 

"Resolved,  that  a  dividend  shall  be  paid  In  the  nsunl  manner  to  Bncb  poltcjr 
holders  only  as  shall  dniy  meet  wbatevw  cash  paymMits  may  fall  dne  oa 
the  anniversarlea  of  their  respective  policies  In  1876,  according  to  their  sevenl 
contrlbntlons  to  the  company's  surpluft.  and  tbnt  the  actuary  be,  and  Is 
hereby,  instrneted  to  compute  Buch  dividend  on  the  business  of  1874  on  sucb 
scale  as  to  make  the  sum  disbursed  on  that  account  In  the  year  1876  amount, 
as  near  as  may  be.  to  eight  hundred  and  forty  thousand  ($840,000)  doUars." 

There  was  no  substantial  difference  in  the  resolutions  for  the  sut>- 
sequent  years  on  the  point  which  is  claimed  to  be  material  here.  A 
somewhat  different  resolution,  however,  passed  on  July  20,  1886, 
it  is  agreed  is  as  follows : 

"Resolved,  that  after  December  SI,  188G,  the  snrplus  arising  In  ttie  fifth 
and  succeeding  policy  years  of  any  participating  policy  be  allowed  as  divi- 
dend, on  tbe  usual  conditions,  at  tbe  close  of  such  years,  respectlvdy,  but 
that  snrplOB  arising  in  either  of  tlie  first  four  yean  be  a  year,  «■  bere- 
tofore;  It  bdng  tbe  object  of  this  cbange  to  retain  tbe  listing  conserratlre 
system  up  to  the  end  of  five  years  from  the  date  of  eacb  policy,  and  ttieie- 
after  to  make  returns  of  surplus  as  speedily  as  posslUe  to  tiie  members  from 
whose  payments  It  may  be  found  to  arise." 

Counsel  also  agreed  to  use  the  act  of  incorporation  of  the  North- 
western Mutual  Life  Insurance  Company  and  the  amendments  there- 
to, including  those  of  April,  1887;  also  the  by-laws  of  the  company, 
so  far  as  they  are  pertinent  to  the  issues  in  the  case.  It  was  also 
agreed  that  eitho'  party  could  use  the  original  policy  of  insurance  as 
they  might  desire.  It  was  further  agreed  that  the  court  might  consider 
any  and  all  admissions  made  by  either  the  plaintiff  or  defendant  con- 
tained in  any  of  the  pleadings  in  the  case.  There  were  certain  agree- 
ments as  to  dividends  earned  by  the  company  which  are  not  material 
for  the  present  purpose. 

The  policy  of  insurance  issued  to  the  plaintiff  on  the  life  of  her 
husband  was  for  $10,000.  The  entire  premiums  were  to  be  paid  in 
10  annual  installments.   The  policy  contained,  however,  this  provision: 

"And  the  said  company  fnrther  promlsea  and  agrees  tliat  If  deftvlt  alicndd 
be  made  In  the  payment  of  any  premium,  ttiey  will  pay,  as  above  agreed, 
as  many  tenth  parts  of  the  original  sum  Insured  as  there  shall  have  been 
complete  annual  premiums  paid  at  tbe  date  of  each  d^ult.** 

It  is  conceded  that  in  cash  and  notes  the  premiums  were  paid  for 
eight  full  years,  which  under  the  terms  of  the  policy  made  it  a  good 
policy,  payable  at  the  death  of  the  insured,  for  $8poa  What  other 
rights  it  had  is  the  question  for  determination. 

TThe  premium  notes  outstanding  against  the  plaintiff  bear  interest 
at  the  rate  of  7  per  cent,  per  annum.  The  notes  contain  language 
forfeiting  the  policy  if  the  interest  is  not  paid  annually,  which  provi- 
sion is  not  insisted  upon.  They  also  contain  this  language:  *The 
dividends  on  the  policy  are  to  be  applied  to  the  payment  of  the  notes." 

The  company  claims  that  it  had  the  right,  at  the  death  of  the  in- 
sured, in  1899,  to  compute  the  interest  on  the  notes,  compounding 
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it  each  year^  and  then  addine  interest  to  principal,  and  deduct  the  ag- 
g^cg&te  from  tlje  $8,000  called  for  by  the  policy.  The  plaintiff  in- 
sists that,  as  against  the  principal  and  interest  so  computed,  she  has 
the  r^ht  to  onset  the  dividends  which  an  $8,000  policy  earned  from 
Jannaxy,  1875,  until  the  death  of  the  insured.  By  the  charter  of  the 
defendant  company  all  persons  insured  therein  are  members  and 
entitled  to  participate  in  profits,  subject  to  certain  restrictions  as  to 
default  on  the  part  of  the  holder  of  the  policy. 

Counsel  for  defendant  in  this  case  relies  largely  on  a  provision 
in  the  policy  on  which  the  present  suit  is  brought,  which  is  as  follows: 

"If  the  said  premiums,  or  Interest  npon  any  note  given  for  premiums,  shall 
not  be  paid  on  or  before  tbe  dates  above  mentioned  for  the  payment  thereof, 
at  the  office  of  the  company,  or  to  agents,  when  they  produce  receipts  signed 
by  the  president  and  secretary,  then  In  every  sncb  case  the  company  shall 
not  be  liable  for  the  payment  of  flie  whole  sum  insured,  but  tor  such  part 
only  as  Is  expressly  stipulated  abovei** 

He  says,  taking  this  in  connection  with  what  has  been  already 
stated  of  the  terms  of  the  poUcy,  viz.,  that  they  will  pay  as  many 
tenths  of  the  original  sum  instired  as  there  shall  have  been  complete 
annual  premiums  paid  at  the  time  of  such  default,  that,  therefore,  when 
the  premium  due  January  15,  1875,  was  not  paid  the  policy  by  its 
terms  lapsed,  except  as  to  that  portion  already  secured  by  the  pay- 
ment <A  premiums,  and  the  company  was  liable  for  such  part  only  as 
was  then  secured.  Counsel  for  the  company  in  his  brief  makes  this 
further  statement: 

**Be8lde8i  no  Interest  was  paid  on  any  outntandlng  premium  note  after 
January  15.  1874.  and  by  the  terms  of  the  premium  notee  this  Interest  was 
to  be  paid  annually  or  the  policy  forfeited.  Tlie  condition  In  the  notes  that 
the  fallnre  to  pay  Interest  would  forfeit  t±e  whole  amonnt  of  tbe  policy  has 
been  frequently  decided;  but  the  company  In  this  case  construes  the  for- 
feiture clause  fn  the  notes  In  connection  with  the  forfeiture  clause  In  the 
policy  as  applicable  to  that  portion  of  the  amonnt  which  was  not  secured  by 
complete  annual  payments  of  premium.  In  otha  words,  It  concedes  Hut  the 
eight  complete  annual  premiums  mentioned  by  cash  and  note  secures  abso- 
InteAy  eight-tenths  of  the  policy  which  was  nonforfeitable,  less  outstanding 
premium  notes,  with  Interest  thereon.  The  defendant  Insists — First  a  failure 
to  pay  Hie  cash  part  of  any  premium,  or  to  give  a  note  for  the  note  part, 
when  the  same  became  due,  forfeits,  not  the  entire  p<^lcy,  but  all  of  tbe 
policy  and  future  benefits  thereunder,  except  bo  many  tenths  as  there  hare 
have  been  made  annual  paymoits  of  premiums  by  cash  and  notes;  second, 
the  failure  to  pay  In  cash  the  Interest  <»i  premium  notes  at  tbe  time  when 
the  Interest  became  due  forfeits  the  whc^e  policy,  exc^t  as  above  stated.** 

The  contention  of  counsel  for  defendant,  briefly  stated,  therefore  is 
that  the  failure  to  pay  premiums  for  the  full  period  of  10  years,  al- 
though premiums  for  several  years  have  been  paid,  works  such  de- 
hult  as  to  deprive  the  insured  or  the  beneficiary  of  all  future  benefits 
under  the  policy.  It  can  hardly  be  doubted  that,  if  the  premiums 
had  been  paid  in  cash  and  notes  for  the  entire  period  of  10  years,  the 
beneficiary  would  have  been  entitled  to  dividends  on  the  policy  from 
the  time  of  the  expiration  of  the  period  until  the  death  of  the  insured. 
If  the  company  issues  an  ordinary  life  policy,  the  premium  to  be  paid 
every  year  from  the  time  the  policy  is  issued  until  death,  it  is  conceded 
that  the  person  so  insured  would  be  entitled  to  the  full  dividends.  In 
«  pdi^  of  the  character  now  under  consideration,  such  additional 
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amount  of  premium  is  fixed  and  collected  as  will  justify  the  company 
in  agreeing  that  if  the  stipulated  amount  is  paid  for  j.o  years,  or  for 
any  less  number  of  years,  it  will  entitle  the  beneficiary  to  the  amount 
provided  for,  payable  at  the  death  of  the  insured.  The  fact  is,  of 
course,  that  a  calculation  made  as  to  a  large  number  of  lives  wouM 
show  the  same  result  in  favor  of  the  company  in  both  classes  of  poU- 
cies.  Why  should  there  be  any  distinction,  then,  between  members 
holding  the  two  classes  of  policies,  as  to  the  right  to  share  in  the 
profits  of  the  company?  There  is  none  in  reas<»  or  under  the  terms 
of  the  contract  of  insurance. 

So  that  the  matter  to  be  determined  here  is,  does  the  failure  to  pay 
for  the  full  period  of  lO  years  work  such  default  as  to  deprive  the 
holder  of  the  poli^  of  rights  or  benefits  that  would  accrue  in  case 
the  lo-years  payments  were  made  ?  It  is  true  that  the  term  'Mefiauk" 
is  used  in  the  clause  of  the  policy  providing  tor  the  payment  by  the 
company,  at  death,  of  as  many  tenths  as  there  shall  have  been  com- 
plete annual  payments,  but  this  expression  is  as  to  succeeding  pay- 
ments. The  right  to  what  has  been  acquired  by  payments  already 
made  is  as  complete  as  if  payments  for  the  full  period  were  made. 
No  qualification  is  put  on  the  right  of  the  holder  of  the  policy  paying 
for  less  than  the  full  period,  except  as  to  the  amount,  and  that  is 
fixed  by  the  number  of  annual  payments.  The  company,  having  is- 
sued a  policy  of  this  kind,  certainly  cannot  be  heard  to  say  that  tlie 
holder  of  such  a  policy  is  in  "default"  because  such  holder  avails 
herself  of  a  right  granted  by  the  policy.  There  is  nothing  whatever 
in  the  contract  of  the  parties  which  makes  the  rights  of  the  holder 
of  this  policy  less  than  they  would  have  been  had  payments  been 
made  for  the  full  period  of  lo  years,  except  as  to  the  amount,  and  she 
must  be  held  to  be  entitled  to  the  same  benefits. 

It  is  unnecessary  to  review  the  interesting  cases  dted  on  the  briefs 
of  the  counsel  for  the  respective  parties.  The  greater  number  of  these 
cases  are  upon  the  question  of  forfeiture  for  nonpayment  of  interest, 
and  this,  as  has  been  stated,  is  not  insisted  upon  by  counsel  repr^ 
senting  the  defendant  company.  The  case  which  ccwnes  more  nearly 
to  deciding  the  precise  question  for  determination  here  is  Dutcher 
v.  Insurance  Co.,  3  Dill.  87,  Fed.  Cas.  No.  4,202.  That  case  was  de- 
cided by  Judges  Dillon  and  Treat  in  the  circuit  court  for  the  Eastern 
district  of  Missouri,  and,  while  other  reasons  appear  to  have  controUed 
the  decision  there  made,  the  right  of  the  policy  holder  to  have  divi- 
dends under  conditions  such  as  &dst  in  the  case  at  bar  appears  to 
have  been  determined.  'Hiis  case  was  taken  to  the  supreme  court 
of  the  United  States  (Insurance  Co.  v.  Dutcher,  95  U.  S.  269,  24  L. 
Ed.  410);  and,  while  the  decision  there  was  not  upon  the  question 
here  involved,  there  was  no  dissent  whatever  from  the  views  upon 
this  question  expressed  by  the  judges  in  the  court  below. 

The  conclusion  reached  in  this  case  is  that  this  policy  is  entitled 
to  dividends  from  January  15,  1875,  to  the  death  of  the  insured,  and 
that  the  plaintiff  has  the  right  to  set  off  such  dividends  against  the 
interest  on  these  premium  notes  which  accrued  from  year  to  year, 
and,  if  such  dividends  were  more  than  sufficient  to  pay  such  interest, 
then  agauist  the  principal  to  the  extent  that  such  dividends  should  ga 
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(Circuit  Court,  D.  Gonnectlcat.  IkUreh  7.  19033 
No.  976. 


L  BsHOTAL  OF  Caubks— Bond. 

A  circuit  court  of  the  United  States  cannot  entertain  ft  cause  on  re- 
moval from  a  fitate  court  unless  the  removal  bond  required  by  statute 
has  been  duly  executed  by  the  principal  and  surety. 

Il  JOEIsmCTION  OF  fEDBRAL  CoUHTB— AdMINISTEATIOK  OF  ESTATE. 

A  federal  court  Is  without  Jurisdiction  of  proceedings  for  the  admin- 
istration of  tlie  estate  of  a  deceased  person,  either  orlslnol  or  by  re* 
mora].i 

On  Petition  for  Order  Removing  Cause  from  State  Court. 

Tudson  S.  Hall,  for  petitioners. 
Qarence  E.  Bacon,  for  executrix. 

TOWNSEND,  District  Judge.  The  petitioners  herein  allege  that 
they  are  heirs  at  law  of  Sanford  Coe,  late  of  Middletown,  in  the  dis- 
trict of  Connecticut;  that  the  said  Coe  was  an  aged  and  decrepit 
person,  and  that,  through  undue  influence  of  one  Amy  Ann  Guy, 
and  without  the  knowledge  of  the  petitioners,  the  sud  Coe  was  in- 
duced to  make  a  certain  will  in  favor  of  the  persons  who  exercised 
such  undue  influence;  that  the  beneficiaries  under  said  will  have  sold 
certain  of  the  property  formerly  belonging  to  said  testator,  and  threat- 
en to  dispossess -one  of  the  petitioners  of  her  homestead;  and  that 
the  beneficiary  Mary  J.  Hollister  has  unsuccessfully  applied  for  relief 
to  the  probate  court  for  the  district  of  Middletown.  The  petitioners 
therefore  petition  for  removal  to  the  circuit  court  of  the  United  States 
for  the  district  of  Connecticut,  for  the  purpose  of  having  their  jwop- 
erty  rights  protected  and  adjusted.  The  petitioners  allege  that  the 
suit  in  which  the  above  relief  is  sought  is  pending  in  the  probate 
coiut,  and  they  petition  for  removal  thereof,  under  section  639,  Rev. 
St.  U.  S.,  because  they  believe  that,  from  prejudice  or  local  influence, 
they  will  be  unable  to  obtain  justice  in  such  state  court.  Counsel  for 
the  petitioners  alleges  that,  acting  under  the  advice  of  the  United 
States  circuit  court,  and  of  the  derk  of  said  onirt,  he  filed  an  ap- 
plication for  a  trial  of  said  case.  Thereafter  the  case  was  set  down 
for  hearing  on  the  nth  day  of  October,  1898,  before  me,  and  the 
j>etitioner  was  heard  thereon.  Thereafter,  upon  examination  of  the 
papers,  the  petition  was  denied.  Counsel  for  the  petitioners,  how- 
ever, having  alleged  that  I  had  agreed  to  defer  the  decision  until  fur- 
ther notice  to  him  and  an  opportunity  for  further  hearing,  the  order 
was  set  aside,  and  the  case  has  again  been  heard  upon  argument  of 
cotmsel  and  a  brief  submitted  by  counsel  for  the  petitioners.  The 
petitioners  allege  that  they  are  aggrieved  because: 

"First  Bald  probate  court  did  not  have  power  to  hear  and  determine 
whether  the  residue  of  said  estate  was  testate  or  Intestate  estate,  dot  was 
said  question  ivoperly  before  said  court  Sectrnd.  That  If  said  question  was 
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pn>peri7  heton  aaM  court  for  aetermfnatlOD.  It  should  hare  hcM  13iat  said 
residue  was  Intestate  estate,  and  as  such  Intestate  estate  said  conrt  sboold 
baTe  ordered  Its  distribution  to  the  heirs  of  said  Sanford  Coe,  of  whom  said 
Fred.  C.  Clark  was  ona  Tbjrd.  Because  said  court  did  not  bare  power  to 
construe  said  will.  Fourth.  That  If  said  court  baa  power  to  construe  said 
will,  sncb  power  could  be  exercised  only  for  the  purpose  of  determining 
whether  the  claim  of  the  belrs  was  reasonable,  and  made  In  good  faith,  and 
In  a  proceeding  had  tor  that  purpose.  Fifth.  Because  the  belrs  and  dis- 
tributees of  said  Sanford  Coe  were  perstuu  other  Hian  Ifarla  J.  HqU,  aecn- 
trlz  of  the  win  of  Andrew  S.  Htdl.  deceased,  and  the  person  to  irtioni  tbe 
conrt  ordered  the  Intestate  estate  distributed.  Sixth.  Because  the  estate  of 
Sanfmtl  Coe,  deceased,  was  not  pending  for  settlement  In  the  orderly  and 
prescribed  way  for  tbe  settlement  of  estates.  Seventh.  Because  Sanford  Coe 
died  leaving  real  and  personal  property,  intestate,  and  more  than  one  belr 
to  said  real  and  personal  property  undisposed  of  by  a  will  of  which  he  had 
disposed  of  certain  of  his  pro|>erty,  and  tbe  said  court  in  proceeding  to  dis- 
tribute tbe  same  to  persons  othor  than  the  helxs  and  distributees  of  the  said 
Sanford  Coe,  In  tbe  proper  and  prescribed  way.  acted  beyond  its  Jmlsdlctton. 
Eighth.  Because  said  will  did  not  leave  tbe  teetattt  estate  indefinite,  and 
necessary  to  be  defined,  so  far  as  the  heirs  and  distributees  therein  mentioned 
were  concerned  in  the  action  of  said  court  In  proceedings  to  ascertain  tbe 
heirs  and  distributees  of  the  Intestate  estate,  and  in  ascertaining  the  heirs 
and  distributees  of  tbe  aforesaid,  and  In  ordning  the  distribution  of  all  said 
estate,  was  acting  beycmd  the  power  of  said  conrt  Ninth.  Becanse  tbe 
matter  In  dispute,  exduslre  of  costs,  exceeda  the  sum  or  value  of  fire  tboo- 
sand  dollars." 

Therefore  the  petitioner  appeals  from  the  judgment  of  the  probate 
court,  and  asks  that  the  orders  of  said  court  be  set  aside,  auid  that 
this  court  should  order  a  decree  distributing  ther  estate  to  such  hein 
as  may  be  found  to  be  entitled  to  receive  the  same. 

It  is  unnecessary  to  consider  the  various  contentions  of  counsel 
herein,  because  an  inspection  of  the  record  shows  that  a  bond  for  re- 
moval was  not  signed  either  by  the  principal  or  the  surety  therein. 
The  only  signature  of  either  of  these  persons  is  that  of  surety, 
appended  to  his  affidavit  that  he  is  worth  the  sum  of  $500  over  and 
above  his  debts  and  liabilities.  In  view  of  the  insuffidenqr  of  said 
bond,  and  in  view  of  the  statutory  requirements  therein,  I  do  not 
see  how  it  is  possible  for  me  to  entertain  this  case  upon  the  merits. 

There  is,  however,  a  further  objection  to  this  petiticm.  The  courts 
of  this  state  have  repeatedly  decided  that  the  settlement  of  the  estates 
o(  deceased  persons  is  within  the  sole  jurisdiction  of  the  probate 
courts.  Pitkin  v.  Pitkin,  7  Conn.  315;  Beach  v.  Norton,  9  Conn. 
182;  Prindle  v.  Holcomb,  45  Conn,  iii,  123;  Clement  v.  Brainard, 
46  Comi.  174;  Clement's  Appeal,  49  Conn.  519;  Guthrie  v.  Wheeler, 
51  Conn.  207,  211.  This  conclusion  is  supported  by  the  case  of  Byers 
V.  McAuley,  149  U.  S.  608,  l;^  Sup.  Ct  906,  37  L.  Ed.  867,  where 
the  supreme  court  formulated  the  doctrine  laid  down  tn  the  Con- 
necticut cases  cited  above: 

"If  OTlglnal  jurisdiction  of  the  administration  of  the  estates  of  deceased 
persons  were  In  the  federal  court  It  might  by  Instituting  such  an  administra- 
tion and  taking  possession  of  tbe  estate,  through  an  administrator  app<dnted 
by  It  draw  to  itself  all  controversies  affecting  that  estate.  Irrespective  of  tbe 
cltlseneblp  of  tbe  respective  parties.  But  !t  has  no  orli^nal  Jmdsdtctloa  In 
respect  to  the  administration  of  a  deceased  pHson.** 

The  petition  is  denied. 
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SIMMONS  T.  HUTGAL  RESERVE  FUND  XIFE  ASSTX. 


(Glienlt  Court,  N.  D.  GeorEU.  March  4t  1902^ 
Mo.  1,648. 


1.  RXKOTAl  OT  CACSBS— JURISDIOTIOXAL  AHOURT— COMSTBTTCTtOKOFpLBADTHGR 

Where,  In  an  action  against  a  Ufe  Inanrance  company  to  recover  the 
present  valne  ot  a  policy,  such  value  Is  alleged  in  the  declaration,  the 
amonnt  recorerable  under  such  declaration,  unless  It  should  be  amended, 
la  limited  to  the  value  so  stated;  and  where  that  Is  less  than  $2,000  the 
eanse  la  not  removable  Into  a  federal  court;  even  though  the  present 
Tslue  of  tbe  policy.  If  c<nrectly  computed,  would  be  grteter  than  that 
sum. 


In  a  inlt  to  recover  excessive  premiums  alleged  to  have  been  exacted 
by,  and  paid  to,  a  life  Insurance  company,  Interest  on  the  several 
amounts  sued  for,  from  the  dates  of  their  payment  to  the  date  of  the 
suit,  cannot  be  added,  and  treated  as  principal,  to  determine  tbe  amoant 
In  controversy  for  the  purposes  of  federal  JuriadlcthHi. 

On  Motion  to  Remand  to  State  Court. 

Hoke  Smith  and  H.  C.  Peei^es,  for  plaintiff. 
Anderson,  Anderson  &  Thomas,  for  defendant 

NEWMAN,  District  Judge.  This  is  a  motion  to  remand  a  case 
removed  from  the  state  court.  The  ground  of  the  motion  is  that  the 
necessary  jurisdictional  amount  is  not  involved.  The  plaintiff's  decla- 
ration, as  it  appears  in  the  record  brought  from  the  state  court,  is  as 
follows : 

*^e  petition  of  Thomas  J.  Simmons  respectfully  shows:  (1)  Tbe  Mutual 
Reserve  Fund  Life  Association,  hereinafter  styled  tbe  'defendant,'  Is  a  cor- 
poration of  the  state  of  New  Tork,  now  and  at  the  times  hereinafter  men- 
tioned engaged  In  the  business  of  life  Insurance;  and  It  had  at  tlie  time  It 
contracted  with  petitioner,  as  hereinafter  stated,  and  has  now,  an  agency, 
place  of  doing  business,  and  an  agent  In  said  county  of  Fulton.  (2)  Said 
defendant  is  indebted  to  your  petltlono:  In  the  sum  of  two  thousand  ((2.000) 
dollars,  with  interest  upon  the  sums  and  from  the  dates  as  shown  t»y  the 
following:  (S)  On  May  13,  1880,  defendant  Issued  to  your  petitioner  a  policy 
of  life  insurance.  In  the  sum  of  f5,000,  upon  the  tenns  and  conditions  shown 
by  a  copy  tbtfeof,  hereto  attached  as  an  ohiblt.  and  made  a  part  hereof,  to 
which  leave  of  reference  Is  prayed  as  often  as  may  be  necessary.  Your  pe- 
titioner's wife  Is  named  in  said  pt^lcy  as  beneficiary  thereof.  <4)  By  said 
policy,  defendant  promised  that  upon  payment  by  petitioner  of  certain  dues 
and  mortuary  calls  mentioned  therein,  and  for  so  long  as  such  payments 
should  be  made  by  him,  said  contract  should  be  and  continue  of  force.  (5> 
Petitioner  charges  that  under  said  contract  defendant  was  and  Is  only  en- 
titled to  charge  him  for  mortuary  calls  at  the  bimonthly  rate  of  $20.30. 
which  waa  and  Is  itt  mto  of  bimonthly  mortnary  calls  at  tb»  age  of  flfty- 
tiuree  (58)  yearst—the  age  of  your  petitioner  at  the  time  said  contract  was 
made;  (6)  Defendant  did  charge  him  f20.S0  tot  bimonthly  mortuary  calls 
from  the  time  of  issuing  said  policy  until  its  call  No.  dO,  of  February,  1886. 
(7)  Oommencing  with  said  call  No.  96.  and  continuing  to  and  including  Its 
call  No.  104  (that  Is  to  say,  for  nine  mortuary  calls),  defmdant  called  upon 
petitioner,  as  a  basis  of  keeping  said  contract  of  force,  for  the  sum,  bi- 
monthly, of  $33.90.  (8)  Thereafter  defendant  again  increased  Its  rate  of 
mortuary  call  of  and  upon  your  petitioner,  and,  continuing  to  and  Including 
mortoary  call  No.  110  (that  Is  to  say,  for  six  mwtnary  calls),  called  upon 
your  petitioner,  as  a  baala  of  kee^ng  said  omtnct  of  force,  for  tbe  sum,  bi- 
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monthly,  of  941.40.  <9)  Tbereafter  again  defendant  Increased  Its  mte  of 
mortuary  call  of  and  npon  7oar  petitioner,  and,  contlnnlng  to  and  Including 
UMtnary  call  Xa  116  (tbat  la  to  aay.  for  six  mortuary  calls),  called  upcHi 
your  petitions,  as  a  basis  of  keeping  said  contract  of  force,  for  the  sum, 
bimonthly,  of  $45.15.  Call  No.  IIG  was  made  June  h  IBOL  (10)  Each  and 
all  of  said  Increased  calls  was  and  Is  In  Tlolatlon  of  said  contract,  and  with- 
out authority  of  law.  (11)  Petitioner  has  paid  all  entrance  fees,  medical 
examination  fees,  and  dues  required  of  him  under  said  contract  (12)  He 
has  paid  up  all  the  mortuary  calls  made  uptm  him  by  defendant  up  to,  but 
not  Including,  said  call  No.  116.  (13)  Petitioner  paid  said  increased  calls 
under  protest  desiring  to  maintain  the  policy.  If  possible,  wtthoat  dilate 
or  disagreement  with  defoidant  (14)  TlrtuK  of  tbe  repeated  demands  made 
npon  him  in  Tiolatton  of  his  contract  for  such  Increased  sums,  petitltmer  re- 
fused to  pay  said  call  No.  lltt,  and  tharenptm  defendant  has  notified  him 
tbat  said  policy  of  Insurance  Is  forfeited,  null,  and  void.  (15)  Defendant  has 
further  broken  and  violnted  said  contract  In  that  contrary  to  the  tenns 
thereof,  and  without  authority  of  law.  It  bas  on  June  15,  1901,  notified  him 
that  it  called  upon  him  for  $1,365.25,  payable  within  thirty  days  from  said 
date,  for  the  alleged  purpose  of  providing  a  reserre.  It  bas  also  in  said 
notice  stated  that  it  would  lend  him  said  sum,  as  a  Uen  against  his  In- 
surance, and  bearing  Interest  Copy  at  said  notice  is  hereto  attached  as 
Exhibit  B,  made  part  hereof,  and  leave  of  reference  thereto  as  often  as 
may  be  necessary  is  prayed.  (16)  Petitioner  has  refused  to  pay  said  call, 
bas  so  notified  defendant  and  has  also  notified  It  that  he  would  not  accept 
such  loan,  or  consent  to  any  such  lien  upon  the  policy.  (17)  Defendant 
claims  the  right  to  make  sucb  call,  and,  if  the  same  be  not  paid,  to  cbarge 
the  amount  thereof,  with  Interest  as  a  Hen  upon  the  policy,  under  an  al- 
leged amendment  of  Its  constitution  or  by-laws  made  at  the  annual  meeting 
of  Its  members  In  January,  1901.  (18)  Petitioner  was  not  present  or  repre- 
sented at  said  meeting,  fie  has  nem  consented  to  sndi  am«idni«it.  He 
charges  that  the  same  Is  dlrectiy  rlolatlve  of  his  said  contract  with  de- 
fendant and  Impairs  his  vested  rights  thereunder.  (19)  He  charges  that 
said  amendment  Is  unreasonable,  retroactive,  and  otherwise  Illegal.  (20t 
Now,  BO  It  Is,  defendant  has  exacted  from  blin  unlawfully  said  Increased 
calls,  has  unlawfully  made  upon  him  said  call  of  June  16,  1901,  and  In  each 
and  both  baa  violated  and  broken  said  contract  (21)  Petitions  tlierenpon 
elects,  as  is  his  right  to  sue  now  for  the  damages  sustained  by  reason  of 
said  breach,  and  shows:  (22)  He  has  now  grown  older,  and  Is  unable,  be- 
cause of  his  physical  condition,  to  procure  new  Insurance  In  lieu  of  said 
p<dlcy,  though  he  bas  tried  r^watediy  to  do  sOb  (23)  He  Is  mtttled  to  re- 
cover from  defendant  the  present  value  of  $5,000.  estimated  upon  the  basis 
of  his  expectancy  of  life,  which  Is  12.30  years,  diminished  by  the  present 
value  of  the  insorance  defendant  would  have  the  right  to  charge  bim  ander 
said  policy,  to  wit  $20.80  bimonthly  mortuary  calls,  and  $15  annual  dues, 
estimated  upon  the  basis  of  said  expectancy.  (24)  He  charges  that  the 
present  value  of  $5,000,  so  estimated.  Is  at  least  ^,500,  and  that  the  present 
value  of  $20.80  bimonthly  mortuary  calls  and  $16  annual  dues,  so  estimated. 
Is  $950,  and  prays  judgment  for  the  eccess.  {2S)  Petitions  is  entitled  to 
further  recover  the  amounts  oa  the  paymrats  made  by  btan,  as  above  stated. 
In  excess  of  $20.80  bimonthly  mortuary  calls  which  defendant  had  the  right 
to  make,  with  Interest  on  each  of  said  amounts  from  the  time  of  each,  and 
of  said  payments.  Said  excessive  payments  amount  to  the  principal  sum  of 
$363.25,  and  be  prays  judgment  therefor.  (26)  He  prays  judgment  against 
defendant  in  the  sum  hereinabove  first  stated,  and  tbat  process  may  issue 
requiring  the  defendant  to  be  and  appear  at  the  next  torn  ot  said  court  to 
answer  your  petitioner's  complalnL'' 

It  will  be  seen  that  this  suit  is  for  $2,000  and  interest.  This,  of 
course,  would  be  insufficient  to  give  the  court  jurisdiction,  but  the 
claim  for  the  defendant  is  that,  under  the  further  allegations  as  to  the 
damages  sustained  by  reason  of  the  breach  of  the  contract  set  up  by 
the  plaintiff,  there  could  be  a  recovery  of  more  than  $2,000.  The 
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argfument  for  the  defendant  is  that,  conceding  plaintiffs  right  to  re- 
cover at  ail,  the  present  value  of  his  policy  would  be  considerably 
more  than  is  set  out  in  the  declaration,  namely,  $i>550,  and  that,  hot- 
withstanding  this  statement  of  an  amount,  if  the  present  value  should 
be  mottt  he  could  recover  it,  because  of  his  general  allegations  of 
his  rig^t  to  recover  the  present  value  of  the  policy.  Whatever  such 
present  value  may  be,  it  is  urged,  the  plaintiff  could  recover,  even  if 
its  value  was  in  excess  of  the  amount  stated.  It  is  also  claimed  that, 
to  the  amount  of  excess  premiums  claimed  to  have  been  paid  before 
the  alleged  breach  of  the  contract,  the  interest  should  be  added,  and 
beccmie  a  part  of  the  prind^l  at  the  date  of  the  suit,  for  the  purpose 
of  determining  jurisdiction.  I  am  unable  to  agree  with  either  conten- 
tion. Under  this  declaration,  without  amending  it,  the  plaintiff  could 
not  recover  exceeding  $1,550  for  the  present  value  of  the  policy.  It 
may  be  true  that  his  allegations  ts  to  his  right  to  recover  the  present 
value  of  the  policy  would  justify  an  amendment  changing  and  enlar- 
ging the  amount  claimed,  but  what  might  be  claimed  by  amendment 
can  be  no  test  of  jurisdiction  as  to  the  amount  involved.  Neither  do  I 
think  that  the  interest  claimed  on  excess  of  premiums  paid  is  that  char- 
acter of  interest  which  becomes  principal,  and  which  may  be  so  treated 
for  the  purpose  of  determining  the  jurisdictional  amount.  Even  if  in- 
terest be  added  to  the  amounts  of  excess  of  premiums  claimed  to  have 
been  paid,  it  would  not,  with  the  $1,550,  make  the  jurisdictional 
amount.  It  is  claimed  for  the  defendant  that,  by  a  calculation  made 
in  the  manner  provided  in  the  Code  of  Georgia  (section  2049), would 
make  the  present  value  of  this  policy  more  than  is  claimed  by  the 
plaintiff.  The  section  of  the  Code  referred  to  is  a  part  of  the  act 
of  the  legislature  of  Georgia  of  1887  for  "regulating  the  business  of 
insurance  in  this  state,''  and  this  particular  section  states  the  manner 
in  which  the  insurance  commissioner  of  the  state  shall  arrive  at  the 
value  of  life  insurance  policies  for  the  purpose  of  determining  the 
condition  of  the  companies  doing  business  in  Georgia.  It  is  not  at  all 
dear  that  this  law  is  a[^licable  to  the  question  involved  here,  but,  even 
if  it  is,  the  jurisdictional  test  as  to  the  amount  involved  is  the  plaintiff's 
claim ;  and  that,  as  has  been  stated,  is  less  than  $2,000. 

I  am  dear,  therefore,  that  there  could  not  be  a  recovery,  under  this 
declaration  for  $2,000,  exdusive  of  interest  and  costs ;  and  for  that 
reason  the  case  will  be  remanded  to  the  city  court  of  Atlanta,  from 
which  it  was  removed.   An  order  may  be  taken  accordingly. 
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t.  SMUfBVT  Dokunr— P0WBB8  or  Tclxarafh  Oompaht  —  OoBrOHATtoK  Dm 

Facto. 

Where  the  proper  formal  steps  have  been  taken  to  organise  a  tele- 
graph corporation  ander  the  laws  ot  a  state.  It  becomes  anch  a  corpora- 
tion do  facto;  and  Its  right  to  ererdse  the  power  of  eminent  domain, 
conferred  on  such  companies  by  the  statntea  of  the  state,  cannot  be 
denied      the  defendant  In  a  anlt  Instltated  tor  the  etmdemnation  of 
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right  of  w«7  on  tbe  ground  lliat  ft  ta  only  a  prateoded,  and  not  a  real, 
corporation,  that  being  a  question  wblcb  ean  oitj  ba  ralaad  bj  tbe  atata^ 

ll  Sahk— Ubs  or  lUiutoAD  RtoHT  or  Wat. 

▲  telegraph  company  which  has  accepted  the  eondltlona  Impoaed  bj 
Rev.  St.  U  6268-fi2eo  U  entJUed  to  construct  fta  Una  oT«r  the  right  of 
way  of  a  railroad  which  by  section  89M  la  declared  to  be  a  post  road 
of  die  United  States  and  to  hare  the  damages  assemed  In  any  court  of 
cnnpetent  JuriadlctlMi,  where  such  line  may  be  so  constmcted  as  not 
to  Interfeza  wltb  the  opnatloa  of  tbe  railroad. 

t.  Sake— Montana  Statute. 

Under  the  statute  of  Montana  <Oode  CIt.  Proc.  p.  8,  tit  T)  whldi 
confers  on  certain  corporations,  among  which  are  telegraph  companies, 
power  to  exercise  tbe  right  of  eminent  domain,  subject  to  tbe  llmltatloo 
that  tbe  court  must  find  that  tbe  nse  sought  to  be  made  of  the  pr<^>ert7 
condemned  la  a  public  use,  and,  If  the  property  has  already  been  ap- 
propriated to  a  public  use,  that  tbe  second  is  a  more  necessary  public 
nssk  It  must  be  held  that  the  use  of  land  for  a  telegraph  line  la  a  public 
ue,  and  tbat  the  appropriation  for  tdegrapb  purpose*  of  a  pration  ot 
flie  right  at  way  of  a  railroad  not  occupied  for  railroad  purposes  U  for  a 
mora  necessary  public  use  than  that  of  tSn  railroad  company. 

4  Saue— ConFBHBATioN— MEAsmtB  or  Dahaors. 

Where  the  construction  of  a  telegraph  line  over  the  right  of  way  of 
a  railroad  will  not  appreciably  diminish  the  value  of  the  use  of  such 
right  of  way  for  railroad  purposes,  tbe  telegraph  company  Is  required 
to  pay  only  nominal  damages  on  condemnatUui  of  a  right  of  way  for  its 
line. 

Proceeding  to  Condemn  Right  of  Way. 

J.  R.  Mcintosh  and  Orlando  W.  Powers,  for  plaintiff. 
P.  L.  Williams  and  J.  G.  Willis,  for  defendant 

KNOWLES,  District  Judge.  The  plaintiff  in  this  suit  desires  to 
have  condemnation,  for  the  purpose  of  a  telegraph  line,  over  and  along 
certain  portions  of  the  right  of  way  of  the  Oregon  Short  Line  Rail- 
road Company  in  Montana.  Originally  three  suits  were  instituted  for 
this  purpose, — one  in  Beaverhead  county,  one  in  Madison  county,  and 
another  in  Silver  Bow  county.  These  suits  were  all  consolidated  in 
pursuance  of  a  stipulation  between  the  parties,  and  removed  to  this 
court  upon  the  application  of  the  defendant.  It  appears  from  the 
pleadings  that  the  plaintiff  is  a  corporation  organized  under  the  laws 
of  Montana,  and  the  defendant  a  rorporation  organized  under  the  laws 
of  Utah. 

There  is  an  objection  made  that  the  plaintiff  is  not  entitled  to  be 

classed  as  a  corporation  de  jure.  It  appears,  however,  that  certain 
parties  who  were  residents  and  citizens  of  the  state  of  Montana,  com- 
plied with  the  laws  of  said  state  in  filing  the  proper  certificate  and 
in  making  the  proper  records  to  create  a  corporation  under  the  laws 
of  said  state.  Prima  facie,  this  would  create  the  corporation  named  as 
the  plaintiff  herein.  There  were  certain  meetings  of  the  officers  of 
the  plaintiff  corporation,  and,  among  other  proceedings,  a  resolution 
was  offered  and  passed  looking  to  the  acquirement  of  a  right  <^  way 
over  and  along  the  defendant's  railroad  ri^ht  of  way  in  Montana,  for 
the  purpose  ol  establishing  a  telegraph  hne.  It  would  appear  that 

>  See  Emlaent  Domain,  voL  18,  Gent.  Dig.  i  468;  1801B  Dig.  |  44  [dl;  Oof> 
poratlona,  toL  12,  Gent  Dig.  f  78  [gg,  Uiil;  1889B  Die  1 8  [b]. 
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-under  these  conditions  the  defendant  could  not  raise  the  question  as 
to  whether  the  plaintiff  is  in  fact  a  corporation,  or  only  a  pretended  or 
"fake"  corporation.  That  would  be  the  i^rerogattve  of  the  state  of 
Montana,  in  a  proper  suit  instituted  for  that  purpose  by  and  tbrous^h 
its  proper  officers.  In  Oregon  Short  Line  R.  Co.  v.  Postal  TeL 
Cable  Co.  of  Idaho,  49  C.  C.  A.  663,  iii  Fed.  842,  it  was  held  by  the 
circuit  court  of  appeals  of  this  circuit,  while  considering  a  similar  stat- 
ute of  Idaho,  and  in  passing  upon  an  objection  identical  with  the  one 
raised  in  this  case,  that  such  a  corporation  was  a  corporation  de  facto, 
and,  as  such,  entitied  to  all  the  rights,  and  privileges  of  a  corporation, 
including  the  exercise  of  the  power  of  eminent  domain. 

Plaintiff,  on  the  argument  before  this  court,  claimed  a  grant  of  the 
right  of  way  over  and  along  the  defendant's  raUroad  right  of  way  under 
and  by  virtue  of  the  provisions  of  sections  5263  to  5269  of  the  Revised 
Statutes  of  the  United  States.  Evidence  was  introduced  to  show  that 
plaintiff  had  accepted  the  conditions  named  in  the  aforesaid  statutes. 
Section  5263  of  the  statutes  supra  reads  as  follows : 

"Sec.  Any  telegraph  company  now  orsanized,  or  which  may  here- 
after be  organized,  under  the  laws  of  any  atate,  aball  have  the  right  to  con- 
atmct,  maintain,  and  operate  lines  of  telegraph  through  and  over  any  portion 
of  the  public  domain  of  the  United  States,  over  and  along  any  of  the  military 
<ff  poet  roads  of  the  United  States  which  tiave  been  or  may  hereafter  be 
declared  such  by  law,  and  over,  under,  or  across  the  navigable  streams  or 
waters  of  tlie  United  States;  but  such  lines  of  tdegrapb  shall  be  so  con- 
■truetefl  and  maintained  as  not  to  obstmct  tb»  navlspRtkm  of  such  streams 
and  waters,  or  interfere  with  the  ordinary  travd  on  sueb  mUltarj  or  post 
roads." 

It  will  be  seen,  by  this  statute,  that  the  right  ts  given  to  any  tele- 
graph corporation  organized  under  the  laws  of  any  state  to  construct 
and  maintain  its  telegraph  line  over  and  along  any  of  the  military  or 
post  roads  of  the  United  States  which  have  been,  or  may  hereafter  be, 
declared  such  by  law.  Such  lines  must  not  interfere  with  the  <M-dinary 
travel  on  such  military  or  post  roads.  By  section  3964  of  the  Revised 
Statutes  of  the  United  States,  all  railroads  such  as  that  operated  by 
the  defendant  in  .this  state  have  been  and  are  declared  to  be  post  roads. 
If  this  statute  is  applicable  to  this  case,  then  the  act  of  congress  itself 
determines  whether  the  power  of  eminent  domain  should  be  put  in 
motion  for  the  purposes  named,  and  whether  the  exigencies  of  the  oc- 
casion  and  the  public  welfare  required  or  justified  its  exercise.  In  the 
case  of  Boom  Co.  v.  Patterson,  98  U.  S.  403,  35  L.  Ed,  206,  the  su- 
preme coiut,  speaking  by  Mr.  Justice  Field,  said: 

•  •  When  the  use  is  puMlc,  the  necessity  or  expediency  of  appro- 
prlatli^  any  particular  property  Is  not  a  snhjeet  of  Judicial  cognisance.  The 
pnq>erty  may  be  appropriated  by  an  act  of  the  leglslatoie,  or  the  powor  of 
appropriating  It  may  be  delegated  to  private  corporations,  to  be  exercised  Toiy 
them  in  the  execution  of  works  In  which  the  public  Is  Interested.    *   *  *" 

Although  congress  had  put  its  right  of  eminent  domain  in  motion  by 
granting  to  the  telegp'aph  companies  who  complied  with  the  foregoing 
provisions  of  the  statute  the  right  of  way  over  and  along  post  roads, 
and  determined  the  necessity  for  using  said  ways  ior  telegraph  pur- 
poses, it  at  the  same  time  imposed  the  condition  that  such  use  should 
not  interfere  with  the  ordinary  travel  thereon ;  but  there  was  a  further 
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constitutional  limitation  that,  before  such  right  of  way  could  be  so 
utilized,  Just  compensation  should  be  awarded  therefore  to  the  owners 
or  proprietors  thereof.  There  would  not  appear  to  be  any  doubt,  from 
the  evidence  presented  in  this  case,  but  that  the  telegraph  Une  as  pro- 
posed by  the  plaintiff  may  be  constructed  over  and  along  defendsmt's 
said  right  of  way,  so  as  not  to  interfere  with  the  ordinary  travel  there- 
on. In  this  ^frant  to  the  telegraph  companies,  congress,  however, 
made  no  provision  for  the  assessment  of  the  damages  arising  out  of 
the  taking.  In  the  case  of  Kohl  v.  U.  S.,  91  U.  S.  3^,  23  L.  Ed. 
449,  the  supreme  court  held  that  an  action  could  be  maintained  as  a 
civil  action  at  law  to  fix  the  damages  arising  from  the  taking  of  any 
property  for  a  public  use.   The  court  there  said : 

*****  It  Is  dlfflcQlt,  tben,  to  see  why  a  proceeding  to  take  land  In  vlrtne 
of  the  government's  eminent  domain,  and  determining  the  compensation  to 
be  made  for  It  is  not  witbln  the  meaning  of  the  statute,  a  suit  at  commim 
law,  wb&t  Initiated  In  a  court  It  Is  an  attampt  to  enforce  a  legal  il^t 
•  • 

In  that  case,  after  adverting  to  the  fact  that  congress  had  made 
no  provision  for  the  assessing  of-damages  for  property  taken  tmder  the 
power  of  eminent  domain,  the  court  said: 

"*  *  *  But  there  Is  no  special  provision  for  ascertaining  the  Jnst  com- 
pensation to  be  made  for  land  taken.  That  Is  left  to  the  wdtnary  processes 
«f  the  law.   •  • 

The  views  expressed  in  this  opinion  were  affirmed  in  the  above  case 
of  Boom  Co.  V.  Patterson. 

It  would  seem,  then,  that  the  plaintiff  company  had  the  right  to  pro- 
ceed either  in  the  state  court  or  in  the  federal  court  to  ascertain  the 
just  compensaticm  to  which  the  defendant  would  be  entitled  for  the 
amount  of  its  railroad  right  of  way  taken  for  the  plaintiff's  teleg^i^ 
line ;  and  I  might  stop  here,  and  proceed  to  determine  the  just  cotd- 
pensation  to  which  the  defendant  is  entitled,  were  it  not  that  it  would 
seem  in  the  suit  brought  here  that  plaintiff  appeals  for  its  right,  not  to 
the  power  of  eminent  domain  vested  in  the  national  government,  but 
to  that  power  inherent  in  the  state  government.  The  state  govern- 
ment, by  a  general  law,  has  granted  the  power  to  exercise  its  eminent 
domain  to  certain  corporations, — among  them,  to  telegraph  compa- 
nies. In  this  general  law  it  is  left  to  the  courts  to  determine  whether 
the  use  to  which  the  property  is  sought  to  be  condemned  is  a  public 
use,  and,  if  it  sought  to  condemn  property  that  has  already  been  a]>- 
propriated  to  a  public  use,  then  to  determine  whether  such  further  con- 
demnation and  appropriation  is  for  a  more  necessary  public  use  than 
the  one  to  which  it  is  devoted,  and  for  wMch  it  was  &*st  condemned. 

It  is  alleged  in  the  complaint  in  this  case  that  the  right  of  condemna- 
tion is  asked  in  virtue  of  the  provisions  of  the  statutes  of  Montana. 
Paragraph  4  of  the  complaint,  inter  alia,  contains  the  following : 

'^at  said  plaintiff  claims  and  asserts  the  power  to  exercise  the  right  of 
eminent  domain  by  this  proceeding  under  and  by  virtue  and  autluirlly  of 
part  3,  tit  7,  of  the  Code  of  ClvU  Pnxredure  of  Montana  (page  SIT).** 

The  right  of  eminent  domain  exercised  by  the  national  government 
must  be  lor  national  purposes.  The  right  of  the  state  government  to 
exercise  such  power  must  be  for  state  purposes^   It  is  evident  that 
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both  governments  seek  to  foster  the  buUdmg  of  telegraph  lines, — one 
for  national  purposes,  and  the  other  for  loal  purposes.  Under  sec- 
tion 32II  of  the  Code  of  Civil  Procedure  of  Montana,  it  is  provided 
that  the  power  of  eminent  domain  may  be  exercised  in  behalf  oi  the 
government  of  the  United  States  for  any  public  use  it  authorizes.  It 
would  appear,  however,  from  the  whole  scope  of  the  proceedings  in 
this  case,  that  only  the  state  power  is  invoked.  It  becomes  necessary, 
therefore,  for  this  court  to  determine  whether  the  construction  of  the 
telegraph  line,  and  whether  the  use  to  which  the  plaintiff  would  appro- 
priate the  railroad  right  oi  way  of  the  defendant,  is  a  more  necessary 
public  use  than  that  to  which  the  defendant  has  devoted  and  is  de- 
voting it.  In  considering  the  evidence  presented  in  the  case,  the  conr 
elusion  is  reached  that  it  is  desirable  that  the  plaintiff  should  have  the 
right  to  construct  its  line  of  telegraph  over  and  along  the  right  of 
way  ol  the  defendant's  railway.  In  determining  the  question  as  to 
whether  this  use  is  a  more  necessary  public  use  than  that  to  which  the 
defendant  has  devoted  the  right  of  way  under  consideration,  we  may 
consider  the  opinions  of  others.  We  find,  in  a  case  where  a  corpora- 
tion bearing  the  same  name  as  the  plaintiff  brought  a  similar  suit 
against  this  same  defendant  in  the  state  of  Idaho,  having  for  its  object 
the  condemnation  of  a  portion  of  the  defendant's  railroad  right  of  way. 
Judge  Beatty,  before  whom  the  case  was  tried,  held  that  the  appropriar 
tion  for  telegraph  purposes  of  the  portion  of  the  defendant's  right  of 
way  not  occupied  by  its  railway  tracks  is  a  more  necessary  pubUc  use 
than  its  use  for  a  right  of  way  by  the  railroad  company.  Postal  Tel. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.  (C.  C.)  104  Fed.  623.  In  this 
oirinion  Judge  Beatty  says : 

"•  •  •  It  cannot  for  a  moment  be  floubtea  ttat  the  use  to  which  plain- 
tiff proposes  to  put  that  portion  of  the  dpfendanfs  right  of  way  would  be 
of  greater  public  utility  than  that  for  which  it  la  now  naed.  *  *  *" 

This  case  was  taken  to  the  circuit  court  of  appeals  for  this  circuit 
on  a  writ  of  error,  and  the  above  ruling  by  Judge  Beatty  was  there  con- 
sidered. 49  C.  C.  A.  663,  III  Fed.  843.  The  statute  in  Idaho  is  the 
same  as  the  Montana  statute,  and  provides  for  the  taking  of  property 
already  devoted  to  a  public  use  for  a  more  necessary  public  use.  In 
construing  this  statute,  the  circuit  court  of  appeals  says : 

*****  Considering  the  words  used,  and  the  general  tenor  of  the  law 
controlling  the  devotion  of  private  property  to  public  use,  we  think  the 
Htatnte  was  Intended  to  provide  that  property  already  devoted  to  a  public 
use  might,  whaiever  deemed  necessary  for  the  nae  of  a  corporation  having 
the  auttiorlty  to  exercise  the  right  of  eminent  domain,  be  devoted  to  a  second 
use  which  wUl  not  interfere  with  the  flrst  It  was  not  Intooded  to  require 
that  absolute  necessity  should  exist  for  the  devotion  of  the  property  to  the 
second  use.  •  •  •  The  defoidant  In  error  In  tblfl  case  bai  alleged  tliat 
this  property  Is  necessary  for  Its  use,  and  that  it  Is  not  neceesary  for  the  use 
of  the  platntlfC  In  error.  The  court  has  found  that  these  allegations  are  true, 
and  has  found  that  the  second  use  is  more  necessary  than  the  flrst  As  we 
construe  the  statutes  of  Idaho,  we  And  no  error  In  this  conclusion.   *   *  *" 

The  supreme  court  of  Utah,  in  the  case  of  Postal  Tel.  Cable  Co. 
of  Utah  V.  Oregon  Short  Line  R.  Co.  (Utah)  65  Pac.  735,  said: 

*****   The  appropriation  of  the  right  of  way  of  a  railroad,  not  essential 
to  the  enjoyment  of  its  franchise  and  property,  to  the  construction  of  a 
graph  line,  Is  to  and  for  a  more  necessary  public  use.   •   ■  •" 
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And  in  pursuance  of  this  view  it  was  held  that  it  was  proper  for  the 
telegraph  company  to  appropriate  a  portion  of  the  right  of  way  of 
the  Oregon  Short  Line  Railroad  Company  in  the  state  of  Utah. 

In  coasidering  the  act  of  congress  before  quoted,  it  is  evident  that 
congress  was  of  the  opinion  that  it  woidd  be  right  to  appropriate  por- 
tions <rf  any  post  road  for  a  telegraph  line,  when  such  appropriation 
did  not  interfere  with  the  ordinary  travel  thereon.  Guided  by  these 
(pinions,  I  find  in  this  case  that  the  portions  of  the  railroad  right  of 
way  of  the  Oregon  Short  Line  Railroad  Company,  in  Montana,  sought 
to  be  appropriated  by  the  plaintiff  to  the  uses  named,  is  a  proper  ap- 
propriation, and  a  more  necessary  public  use  than  that  to  wtuch  the 
defendant  is  devoting  the  same.  This  appropriation  by  the  telegraph 
company  of  the  ri^t  of  way  of  the  defendant  nmst  be  con&ied,  how- 
ever, to  that  portion  of  the  same  not  now  actually  used  and  required 
for  railway  purposes,  and  along  a  line  which  will  not  interfere  with 
the  ordinary  use  thereof  for  railway  purposes. 

As  to  the  question  of  damages,  I  find,  from  a  careful  examination 
and  consideration  of  the  decisions,  that  what  may  be  considered  as 
nominal  damages  only  should  be  awarded  defendant.  St.  Louis  & 
C.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  173  III.  508,  51  N.  E.  382;  Chica- 
go, B.  &  Q.  R.  Co.  V.  City  of  Chicago,  149  111.  457,  37  N.  E.  78;  Id., 
166  U.  S.  226, 17  Sup.  Ct.  581, 41  L.  Ed.  978;  Railway  Co.  v.  Catholic 
Bishop,  HQ  III  529, 10  N.  E.  37a;  Allen  v.  City  of  Boston,  137  Mass. 
319 ;  Mobile  &  O.  R.  Co,  v.  Postal  Tel.  Cable  Co.  (Miss.)  26  South.  370. 
The  evidence  in  this  case  does  not  establish  clearly  that  the  defendant 
would  suffer  any  peculiar  or  special  damage  by  the  taking,  and  hence 
what  is  considered  a  nominal  damage,  merely,  can  be  awarded.  The 
damages  to  the  defendant  are  hereby  fixed  in  the  sum  of  $1  per  mile, 
amounting  in  the  aggregate  to  $127. 

It  is  substantially  agreed  that  the  right  of  wa^  of  the  defendant 
varies  in  width ;  that  at  some  points  on  tiie  line  it  is  200  feet  in  width, 
at  other  portions  100  feet,  and  at  other  portions  only  66  feet  in  width. 
I  hold  that,  upon  such  portions  of  the  aforesaid  right  of  way  where 
it  is  200  feet  wide,  the  poles  and  wires  of  the  plaintiff  should  not  be 
placed  nearer  than  75  feet  to  the  outer  line  of  the  track  or  rail ;  at 
such  portions  thereof  where  it  is  100  feet  wide,  the  line  of  telegraph 
should  not  be  nearer  to  the  outer  edge  of  the  defendant's  track  than 
40  feet ;  and  at  all  such  portions  where  it  is  only  66  feet  in  width,  the 
telegraph  poles  of  the  plaintiff  should  not  be  nearer  than  30  feet  to  the 
track. 

Let  a  decree  be  inepared  in  cmsonanoe  with  these  views. 
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(Olrcalt  Obnrt  8.  D.  N<nr  Tork.  Afaicfa  1,  1902.) 

Olits  On.— Customs  Duty. 

Wbere  witnesses  called  (or  the  goTonraeiit  were  Italians,  who  testi- 
flad  that  tbe  olive  oil  ImpcHrted  was  fit  tor  food,  but  was  of  a  poor  quality, 
and  that  It  burned  tbe  throat,  and  that  it  was  bongljt  by  the  poorer  daaa 
of  ItalianB,  and  It  bad  a  strong,  offensive,  and  rancid  odor,  and  a  wit- 
ness for  the  Importer  testified  that  it  was  a  nonedlble  oil,  unsafe  for 
human  consnmptlon,  and  that  it  was  not  manufactured.  Imported,  or 
adapted  for  food  consnmptlon.  It  was  free,  under  Act  1897,  pur.  626, 
as  olive  oil  for.  manufacturing  or  mechanical  purposes,  "fit  only  tor 
sncb  use,"  and  not  dutiable  as  olive  oil  not  speciaUy  provided  for,  under 
paragraph  40  of  tbe  act 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 
Hatch  &  Wickes,  for  the  importers. 

TOWNSEND,  District  Judgre.  The  merchandise  in  question  is 
olive  oil  assessed  for  duty  as  olive  oil,  not  specially  provided  for," 
at  40  cents  per  gallon,  under  the  provisions  of  paragraph  40  of  the 
act  of  1897,  and  claimed  to  be  free,  under  paragraph  626  of  said  act, 
as  "olive  oil  for  manufacturing  or  mechanical  purposes,  fit  only  for 
such  use  and  valued  At  not  more  than  sixty  cents  per  gallon."  .Hie 
board  of  general  appraisers,  in  overruling  the  i»i>test  ol  the  importer, 
found  that: 

'The  oil  la  worth  leas  than  slxtr  cents  per  gailoi.  and  that  It  was  ac- 
tually used  for  nunnfactnring  purposes;  but  we  are  satisfied  from  the  evi- 
dence that  It  can  be  used  for  food  consnmptlon,  and  It  is  fit  for  such  nse. 
While  It  Is  true  that  this  oil  contains  a  small  percentage  of  free  fatty  acid.  It 

is  nevertheless  fit  for  food  consuniptJon." 

The  dealers  called  as  witnesses  to  support  the  contention  of  the 
government  that  the  oil  was  fit  for  food  were  Italians,  who  admitted 
that  the  oil  was  of  poor  quality,  and  that  either  they  did  not  import 
or  deal  in  such  inferior  m\,  or  had  succeeded  in  selling  very  little  of 
it ;  that  it  burned  the  throat ;  and  that  it  was  bought  by  the  poorer 
class  of  Italians.  This  oil  contains  a  great  excess  of  free  fatty  acid 
and  albtmiinous  sediment.  It  has  a  strong,  offensive,  and  randd  odcH*, 
and  an  acrid  taste.  Dr.  Cyrus  Edson  testifies  that  it  is  a  nonedible 
oil,  "unsafe  for  human  consumption,  *  *  •  because  of  the  pro- 
cess of  fermentation,  which  leaves  certain  germs  free  in  the  oil,"  and 
he  adds,  **I  shouldn't  permit  it  to  be  used  for  food."  The  fermenta- 
tion referred  to  by  the  witness  is  explained  by  him  to  refer  to  the 
method  by  which  the  oil  is  made,  which  "oil  itself  is  a  product  of 
fermentation."  The  word  "fit"  seems  to  be  equivalent  to  "suitable,"  ' 
— the  actual,  practical,  and  commercial  suitableness  of  the  article  for 
the  purpose  designated.  The  article  in  questicm  is  not  manufactured, 
imported,  or  adapted  for  food  consumption,  and  its  perverted  use  for 
frying  or  for  salads  by  a  class  of  foreigners  presumably  ignorant  of 
its  deleterious  qualities  and  injurious  effects  does  not  show  that  it  is 
fit  for  use  as  food. 

The  decision  of  the  board  of  general  appraisers  is  reversed. 
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(DiBtrlct  Court,  D.  CoDnecUcDt.  April  U.  19(ft> 

Na  707. 


BaSCROPTCT— REPUBIT40  DiSCHAROE— FnAUD. 

An  Insolvent  retail  mercbant,  who,  immedlatdy  on  receipt  of  goods, 
•ells  them  at  wholesale,  and  tarns  the  larger  part  of  the  proceeds  oret 
to  A  friend,  whom  be  says  be  owed,  bat  of  which  there  Is  no  doeo- 
mentary  eridence;  and  falto  to  enter  the  check  <hi  his  ebe<A  boc^  shoold 
be  refused  a  discharge  in  bankruptcy  for  concealment  of  asseta. 

In  Bankruptcy. 

The  following  is  the  report  of  the  referee  upon  petition  for  discha^: 

I,  HmOT  Q.  Newtmi,  referee  in  bankmptey  for  the  New  Haren  comity  dis- 
trict of  tbe  district  of  Connecticat,  to  whom  tiie  abore-entltled  case  waa  re- 
twrad  under  tbe  act  of  congress  -relating  to  bankruptcy,  do  hereby  certify: 
That  the  aboTe-ncmed  Harry  Holstein.  of  New  Haven,  Omnecticnt,  was 
duly  adjudicated  a  bankrupt  herein  on  August  12,  lOOL  That  the  pkltlon 
of  the  bankrupt  for  a  discbarge  in  bankruptcy  from  alt  Ills  debts  was  duly 
filed  with  tbe  derk  of  said  court  on  September  16,  IBOl,  and  was  duly  re- 
ferred to  me  by  said  court  for  further  proceedings.  That  on  S^tember  IStb 
I  fixed  the  2d  day  of  October,  1901,  at  12  m.,  at  my  office,  room  7,  No.  818 
Chapel  street  New  Haven.  Oonnectlcnt,  as  the  tlnw  and  ptoce  for  a  bearing 
on  said  petition  for  a  discharge,  for  examining  the  bankrupt,  and  for  showing 
cause,  If  any,  why  sucb  discharge  should  not  be  granted;  and  on  September 
20, 1901. 1  gave  due  notice  thereof  to  all  creditors  whose  names  appear  upon 
the  schedules  of  the  bankrupt,  to  all  attorneys  who  appear  In  the  case,  and 
to  all  persons  Interested,  by  mailing  and  publlsblng.  as  appears  by  my  cer- 
tificate, with  copy  of  notice,  hereto  annexed.  That  William  H.  Ely  appeared 
at  the  bearing  on  the  discharge  to  oppose  on  tbe  [utrt  of  8.  D.  Teits  &  Co.. 
of  Springfield,  Mnsftnchusetts;  his  written  specifications  of  the  grounds  of 
objection  to  the  granting  of  the  discharge  being  filed  on  October  11  aad 
argued  on  October  28.  1901.  Tbe  objections  to  the  discharge  were.  In  sub- 
stance: (1)  Concealing  and  falling  to  keep  books  of  account;  (2)  paying  9S50 
to  Charles  Rcmensteln  In  trust  for  tbe  batikmpt,  and  failing  to  enter  the 
transaction  on  his  books;  (3)  disposing  of  a  driving  horse  and  vehicle  Im- 
mediately before  the  flllng  of  his  petition  In  bankruptcy,  without  any  legal 
transfer,  and  without  entering  the  transaction  upon  the  books.  The  total 
Indebtedness  of  the  bankrupt,  as  appears  by  his  schedules.  Is  $2,061.00.  It 
was  agreed  upon  the  hearing  that  tbe  Aae  should  be  beard  and  decided 
upon  evidence  taken  upon  a  former  examination  and  bearing.  Tbe  schedules 
in  bankruptcy  were  dated  August  10.  1901,  and  filed  August  12,  1901.  Mr. 
Holstein,  the  bankrupt,  has  been  engR^^ed  In  the  business  of  dealing  In 
feed,  bay.  and  oats  at  retail.  On  July  27.  1001,  be  ordered  of  S.  D.  Veits  & 
Oo.,  tbe  creditor  objecting  to  his  discharge,  a  cargo  of  oats,  the  price  being 
$594.38.  These  oats  were  received  on  or  alwut  August  6th,  and  the  cargo 
was  immediately  sold  at  wholesale  by  the  bankrupt  for  a  price  slightly  less 
ttian  the  price  paid  by  him;  but,  as  stated  by  him,  at  a  price  slightly  In  od- 
Tance  of  the  ruling  market  rate.  Of  the  money  received  for  tbe  sale  of  tbe 
t  cargo  of  oats  he  deposited  lu  bank  on  August  6th.  foOO;  and  on  August  7tb 
he  made  a  further  deposit  of  $90.(19.— $596.69.  He  paid  checks  aa  follows: 
On  August  Qtb,  to  the  N.  Y.,  N,  H.  &  H.  R.  R.  Co.,  $75.19,  for  freight  on  tbe 
cargo  mentioned.  The  First  National  Bank,  where  he  kept  his  account 
charged  against  his  account  a  draft  of  $176.17,  which  bad  been  accepted 
by  blm  30  days  previously.  A  check  of  August  6th  to  R.  Sanford,  for  $80. 
was  paid  by  tbe  banh  on  Augui^t  7th.  On  August  7tb  he  paid  Charles  Rosen- 
atein  tbe  $360,  and  on  August  Sth  to  Abner  Hendee,  a  bona  fide  creditor, 
$74.64,  which  exhausted  his  bank  account  within  35  cents.  On  his  check 
book  the  stubs  are  not  filled  out  for  a  payment  of  $72.19,  a  part  of  tlie  $75.19 
uild  to  the  railroad  company,  or  tar  tbe  ones  to  Bosenateln  and  Hendee. 
The  bankrupt  did  not,  at  any  otbn:  time  dm^ng  the  course  of  his  bustaMss. 
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sell  at  wholesale  a  cargo  o{  oats.  His  journal  shows  Tarloiis  charges  and 
receipts  on  August  5th  and  August  eth  and  August  7th.  No  entry  of  his 
purchases  or  Indebtedness  appears  anywhere  upon  his  books.  His  testimony 
was  that  he  simply  made  charges  upon  his  books  of  goods  sold,  and  trusted 
to  the  blUs  to  know  bla  Indebtedness  for  goods  purchased.  Bankrupt  tes- 
tified that  file  9360  paid  to  Charles  Rosensteln  was  on  account  oi  a  debt 
which  be  owed  him  for  borrowed  money.  Charles  Rosensteln  was  not  called 
by  either  side.  No  written  entry  of  any  bind  was  oET^ed  In  corroboration  of 
this  Indebtedness,  and  there  Is  no  written  entry  In  regard  to  the  Kosenstein 
matter  upon  the  books  of  the  bankrupt,  nor  concerning  the  horae  and  wagon. 
The  principal  question  in  tbla  case  is  the  good  faith  of  the  paymoit  to  Boatak- 
steln,  and  whether  the  faUnre  Ho  note  the  cbeck  to  him  upon  tiie  \)ook  was 
for  the  pnrpoee  of  concealing  the  payment  There  Is  no  claim  as  to  any  other 
payment  prored  to  have  been  made,  tiiat  It  was  frandul«it.  Bankrupt  tes- 
tified that  he  sold  the  horse  and  wagon  about  two  weeks  before  making  the 
assignment  In  bankruptcy  for  ^110,  of  which  flO  was  paid  In  cash  and  the 
balance  paid  by  check,  which  was  deposited  In  bank.  No  specific  deposit  of 
$100  appears  upon  the  books,  although,  within  two  weeks  tliere  Is  a  deposit 
of  9120.50,  which  might  possibly  contain  the  $100  check.  I  find  this  ob- 
jection as  to  horse  and  wagon  not  suBtalned.  The  question  here  largely  turns 
upon  the  credit  which  ought  to  be  given  t^e  testimony  of  the  bankrupt  In 
my  opinion,  a  sale  In  bulk  by  an  Insolvent  retail  merchant  of  a  cargo  of  oats 
tor  somewhere  about  $600,  the  deposit  of  $B00  of  the  money  In  bank,  and 
the  vBlng  of  Hie  larger  part  of  it,  other  than  that  needed  to  pay  the  freight 
for  the  payment  of  a  personal  debt  to  a  friend,  is  not  a  transaction  which 
should  be  looked  upon  with  favor,  and  does  not  mtltle  the  doer  of  it  to  credit. 
Except  for  the  payment  to  Abner  Hendee  and  Mr.  Sanford  about  that  time, 
I  should  not  hesitate  to  say  that  the  testimony  onght  to  be  discredited.  It 
has  before  been  reported  by  me,  and  afllrmed  by  this  court,  that  the  ob- 
taining of  money  by  the  sale  of  goods  and  paying  It  out  not  In  the  ordinary' 
coarse  of  business,  but  to  a  personal  friend,  throws  the  bnrdm  c£  proof  that 
the  transaction  uras  fair  strongly  against  the  bankrupt  In  the  absence  of 
any  documentary  evidence  of  the  debt,  or  of  any  corroborative  evidence 
whatever.  In  my  Judgment  it  ought  to  be  found  that  the  $300  was  paid  to 
Bosenstein  on  a  concealed  trust,  and  that  the  failure  to  enter  the  check  upon 
the  stub  of  the  check  book  was  for  the  purpose  of  concealing  the  true  state 
of  his  affairs  from  his  creditors  in  bankruptcy;  and,  solely  from  the  evidence 
above  stated,  I  find  and  report  unless  the  court  shall  be  of  the  opinion  that 
the  facts  in  evidence  do  not  sustain  the  finding,  that  the  bankrupt  has  con- 
cealed $300,  and  has  failed  to  enter  the  check  upon  his  checA  b0(^  with  the 
Intent  to  conceal  trom  bis  creditors  the  true  condition  of  bla  aJValn.  It 
may  be  proper  to  add  that  the  failure  to  enter  checks,  and  the  failure  to 
correctly  state  transactions  on  the  schedules,  have  been  repeatedly  found, 
in  other  cases,  not  to  militate  against  the  granting  of  a  discharge,  no  fraudu- 
lent intent  being  found.  In  my  Judgment  it  would  l>e  a  reproach  upon  the 
law  if  an  Insolvent  retail  ma'chant  could  obtain  money  by  the  sale  of 
goods  at  wholesale  Immediately  upon  their  receipt  and  turn  the  bulk  of  it 
over  to  one  who  is  not  a  business  creditor,  and,  by  his  simple  statement 
that  be  owed  the  rec4>lwt  exonerate  himself  fran  blame,  and  obtain  a  dis- 
charge from  tbe  debt  While  the  debt  to  Vetts  &  Co.  may  not  have  been 
Incuired  by  false  pretenses,  so  as  to  render  a  discharge  Invalid  against  that 
particular  creditor,  It  Is  a  debt  which  ought  not  to  be  discharged  In  bank- 
ruptcy unless  the  court  is  absolutely  forced  to  grant  such  a  discbarge.  I 
therefore  find  from  the  facts  and  evidence,  and  fw  tb»  reasons  stated  above 
recommend,  that  the  discharge  l>e  refused. 

Simon  H.  Kugel,  for  bankrupt. 
Wm.  H.  Ely,  lor  opposing  creditor. 

PLATT,  District  Judge.  I  am  entirely  in  accord  wth  the  referee 
in  his  opinion  upon  the  tacts  presented.  His  report  is  accepted,  mod 
the  discharge  is  refused. 
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THB  SL  UONTB. 
THE)  RAPPAHANNOOE. 
(Dtstriet  Conrt,  R  D.  New  York.   Marcb  4,  1902) 

I.  Collision— Natioation  in  Too — CoNSTRucTiON  of  Rvlu 

Under  the  second  clause  of  article  10  ot  the  International  UTlgattoD 
rules,  whlcb  requires  a  steam  vessel,  "heaiing  apparency  forward  of 
her  beam  the  fog  Blgnal  of  a  vessel  the  position  of  which  Is  not  ascer- 
tained," to  stop  her  engines,  and  then  navigate  with  caution  until  danger 
of  colUslon  Is  over,  it  is  the  duty  of  a  vessti  to  8t<^  under  such  clr- 
cnmatanees,  in  ail  doubtful  cases,  until  both  the  position  and  course 
of  the  other  Is  known.^ 

A.  8amk— Stbah  Vessels  CEOssna — Bxcbuite  Speed  aed  Fulukb  to  Stop 
IN  Foo. 

In  a  suit  for  collision  between  two  ocean  steaniBhlps  In  a  d«iae  fog. 
while  on  crossing  courses,  it  appeared  that  after  entering  ttae  fog  both 
continued  at  more  than  balf  speed.  In  vloIatiMi  of  the  first  ^vlskm  of 
rule  16,  and  that,  after  bearing  each  other's  fog  signals,  botii  proceeded 
without  stopping  for  some  time,  in  violation  of  the  second  clause  ot  such 
rule;  the  vessels  when  they  saw  each  other  being  within  500  feet,  and 
unable  to  check  thehr  momentum  In  time  to  avoid  ct^islon.  Stl4,  that 
both  roust  be  held  In  fault,  and  the  damages  divided. 

In  Admiralty.    Suit  for  collision. 

Convcrs  &  Kirlin,  for  the  Rappahannock. 
Maxwell  Evarts,  for  the  El  Monte. 

ADAMS,  District  Judge.  These  actions  arose  out  of  a  collisKxi 
between  the  steamship  Rappahannock  and  the  steamship  El  Monte, 
which  occurred  in  a  dense  log  in  the  early  morning  of  the  5th  day 
of  October,  1900,  about  50  miles  in  a  northeasterly  direction  from 
Cap^  Charles,  llie  Rappahannock  was  bound  into  Newport  News 
from  Liverpool.  She  was  practically  in  ballast,  having  very  little 
cargo  on  board.  The  £1  Monte  was  proceeding  up  the  coast,  fully 
laden  with  general  cargo,  on  a  voyage  from  New  Orleans  to  New 
York. 

The  contentions  of  the  respective  parties  as  to  the  main  facts  are 
as  follows: 

On  the  part  of  the  Rappahannock,  that  in  the  early  morning  of 
the  day  in  question  the  weather  was  fine,  but  became  fo^gy  about 
6:30  a.  m.  The  chief  ofHcer  was  in  charge  of  the  navigation  of  the 
Rappahannock  at  the  time.  He  at  once  put  the  telegraph  to  the 
engine  room  at  "stand  by/'  to  give  the  engineer  on  watch  notice 
to  be  ready  for  maneuvers.  This  order  was  received  and  noted  by 
the  second  engineer,  who  was  on  duty  below.  The  captain  had  no- 
ticed that  it  was  coming  in  thick,  and  was  dressing  when  the  chief 
officer  called  him,  at  this  time,  to  tell  him  the  state  of  the  weather, 
and  he  came  out  on  thp  bridge  in  less  than  a  minute  afterwards. 
At  6:40  a.  m.  the  weather  became  thicker,  and  the  telegraph  was 
put  to  "half  speed,**  which  order  was  immediately  executed.  Mean- 
while, from  the  time  the  weather  first  began  to  get  tkuck,  the  fog 

1  Oolllslon  rules,  see  notes  to  The  Niagara,  SS  C.  O.  A.  S32:  Tbt  Uoont 
Hope.  29  a  C.  A.  S68L 
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whistle  bad  been  continually  sounded  at  intervals  of  about  a  minute, 
and  the  speed  of  the  steamer  had  been  reduced  to  about  6  knots» 
when  at  7:10  a.  m.  one  single  long  blast,  the  ordinary  fog  signal, 
was  heard  by  her  watch.  It  came  from  broad  off  the  port  bow, 
and  was  judged  to  be  about  four  or  five  points  before  the  beam. 
This  aftenwards  turned  out  to  be  a  signal  from  the  £1  Monte.  The 
chief  ofEcer  looked  at  the  dock  at  that  moment,  and  noticed  that 
it  was  7:10.  Instantly  the  engine  room  telegraph  was  rung  to  slow, 
and  a  prolonged  single  blast  was  given  on  the  whistle.  Both  acts 
were  done  by  the  chief  officer,  and  just  as  he  finished  blowing  the 
whistle  the  master,  before  any  further  signals  were  heard  from  the 
£1  Mcmte,  rung  the  telegraph  to  stop.  Very  shortly  thereafter,  a  two- 
whistle  signal  was  heard  from  the  £1  Monte.  The  Rappahannock 
omtinued  to  blow  single  blasts  at  about  45  seconds  intervals  up  to 
the  collision,  blowing  lour  in  all  from  the  time  of  first  hearing  the 
£1  Monte.  Three  sets  of  two-whistle  signals  were  heard  from  the 
£1  M<wte  after  the  first  f<^  whistle  was  heard  from  her  and  before 
the  collision.  These  signals  seemed  to  be  coming  more  abeam  alt 
the  time.  As  the  £1  Monte  swung  into  sight,  she  was  bearing  about 
a  point  before  the  beam,  and  her  masts  were  slightly  open  to  star- 
board, so  that  her  starboard  side  could  be  made  out.  She  was  com- 
ing in  at  about  a  right  angle,  heading  forward  of  the  bridge,  and 
turning  her  bow  towards  the  Rappahatmock's  stem,  as  though  under 
a  port  helm,  and  ^parently  trying  to  dear  the  latter.  Her  distance 
from  the  Rappahannock,  when  first  sighted,  was  probably  not  over 
ship's  length.  Upon  seeing  her,  the  order  "full  speed  ahead" 
was  immediately  given,  and  the  helm  put  hard  aport  to  throw  her 
bow  around  to  starboard,  as  it  seemed  that  the  £1  Monte  would 
strike  forward  of  the  beam.  But  it  was  immediately  seen  fr<»n  the 
way  the  £1  Monte  was  swinging  that  she  would  strike  abaft  the  beam, 
so  that,  before  the  Rappahannock  felt  the  influence  of  her  port  helm, 
the  helm  was  put  hard  to  starboard  to  throw  her  quarter  off,  and 
give  the  £1  Monte  a  better  chance  of  dearing.  As  the  Rappahan- 
nock was  practically  stopped  when  the  full  speed  ahead  order  was 
given,  there  was  not  sufficient  time  for  her  to  gain  headway  to  es- 
cape the  blow  from  the  El  Monte,  although  perhaps  a  half  a  minute 
elapsed  between  the  order  and  the  collision.  At  the  time  of  the 
collision,  the  Rai^ahannock's  heading  was  W.  S.  W.    She  had  chan- 

fed  a  point  and  a  half  to  starboard  from  her  previous  course,  S.  W. 
all  W.,  after  hearing  the  £1  Monte.  This  was  chiefly  due  to  the  in- 
fluence of  the  right-hand  propeller,  which  tended  to  make  the  ship 
swing  to  starboard  while  the  engines  were  stopped.  The  engines 
were  stopped  the  second  time  immediately  after  the  collision.  The 
engine  room  record  shows  that  the  order  "slow"  was  received  at 
7:10  a.  m.,  the  order  "stop"  at  7:11,  the  order  "full  speed  ahead" 
at  7:12,  and  the  final  order  "stop"  at  7:13.  Fractional  portions  of 
the  minutes  were  not  taken  into  account  in  marking  down  the  time 
of  the  orders, — the  minute  to  which  the  hand  of  the  clock  appeared 
to  be  nearest,  being  put  down,  so  that,  if  an  order  came  20  seconds 
before  the  minute,  it  would  be  put  down  as  of  the  minute,  and  if  it 
came  ao  seconds  after  the  minute  it  would  also  be  put  down  as  of 
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the  same  Minute.   The  engine  room  and  deck  clocks  were  in  accord. 

On  the  part  of  the  El  Monte,  that  at  about  4:20  a.  m.,  wtule  off 
the  Virginia  Capes,  the  ship  ran  into  a  heavy  fog.  Her  engines 
were  put  at  slow,  and  the  fog  whistle  was  blown  every  two  minutes. 
The  ship  was  in  charge  of  the  captain  and  first  officer  in  the  pilot 
house.  The  quartermaster  was  at  the  wheel  and  a  man  on  lookout. 
The  El  Monte  proceeded  under  this  speed,  blowing  her  fog  wlustle, 
according  to  the  regulations,  every  two  minutes,  until  about  6:10, 
when  the  fog  lifted  in  the  immediate  vicinity  of  the  steamship.  The 
engines  were  then  put  at  full  speed  until  the  fog  again  thickened, 
at  about  6 140,  when  a  slow  bell  was  given,  and  the  speed  of  the  ship 
reduced  to  half  speed,  which  was  somewhere  between  six  and  seven 
knots  an  hour.  About  10  minutes  after  that,  according  to  the  ship's 
log,  at  6:50  a.  m.,  a  whistle  wras  heard  on  the  starboard  bow  from 
the  vessel,  which  afterwards  turned  out  to  be  the  Rappahannock. 
This  whistle  was  a  considerable  distance  away,  and  seemed  to  be 
a  point  or  two  forward  of  the  starboard  beam.  Tlie  El  Monte,  which 
was  on  a  course  N.  loy^  deg.  E.,  at  once  blew  a  fog  signal  in  rei^y. 
The  next  signal  from  the  Rappahannock  was  two  short,  sharp 
blasts,  which  were  answered  by  two  short,  sharp  blasts  from  the 
El  Monte,  and  the  El  Monte's  helm  was  put  to  starboard.  The 
Rappahannock  then  replied  with  one  sharp  blast,  crossing  the  sig- 
nal theretofore  given.  Hie  El  Monte  at  once  stopped  her  engines, 
and  blew  two  prolonged  blasts,  with  a  second  interval  between  to 
indicate  to  the  Rappahannock,  that  she  had  stopped.  The  order  to 
stop  her  engines  was  given  at  6:56.  A  minute  or  so  after,  the  Rap- 
pahannock was  seen  from  the  El  Monte's  deck  on  the  starboard 
bow,  heading  directly  across  the  course  of  the  El  Monte.  An  order 
was  given  to  reverse  the  engines  at  full  speed  at  6:57,  and  about  two 
minutes  after  that  the  collision  took  place.  The  Rappahannock  had 
ported  her  helm  for  the  purpose  of  enabling  her  bow  to  clear  the 
El  Monte,  and  by  such  maneuver  threw  her  stem  on  the  £1  Monte's 
bow.  The  El  Monte's  stem  came  in  contact  with  the  Rappahan- 
nock's port  quarter,  near  the  stem. 

The  vessels  charge  each  other,  inter  alia,  with  fault  in  not  pro- 
ceeding at  a  moderate  speed  in  fog,  and  in  not  stopping  at  once 
upon  hearing  the  first  signal.  In  these  particulars,  the  situation  is 
governed  by  the  sixteenth  international  rule,  providing  as  follows, — 
the  new  part  of  the  rule,  which  went  into  effect  July  i,  1897,  being 
in  italics: 

"Art.  16.  Every  vessel  shall,  in  a  tog,  mist,  falling  snow,  heavy  rainstorms,  go 
at  a  moderate  speed,  having  careful  regard  to  the  existing  circwmtances  and 
condition*, 

**A  steam  vessel  hearing,  apparently  forward  of  her  beam,  tte  fog  signal  0/  a 
vessel  the  position  of  which  %s  not  asoertained,  thaU,  so  far  as  the  etrevnutanm 
of  the  case  admit,  stop  her  engines,  and  then  navigate  wi  A  eaution  uniU  danger 

of  collision  is  over." 

The  clocks  of  the  vessels  did  not  agree,  those  of  the  Rappahannock 
being  from  t2  to  15  minutes  faster  than  the  El  Monte's. 

The  testimony  shows  that  the  Rappahannock's  normal  full  speed 
was  10      xz  knots  an  hour,  under  about  67  revoluticms  per  minute 
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of  her  engine.  ■  She  had  been  proceeding  at  thts  speed  up  to  6:30  a. 
m.,  according  to  her  time,  when  it  became  somewhat  foggy.  The 
steamer  was  not  slowed  at  this  time.  Ten  minutes  later,  at  6:40, 
the  fc^  became  thicker,  and  speed  was  reduced  from  67  to  40  or 
45  revolutions  per  minute,  by  which,  the  Rappahannock  contended, 
the  speed  was  reduced  to  about  six  knots.  This  speed  was  continued 
in  a  thick  fog  until  7  :io  a.  m.,  when  the  EI  Monte's  first  signal  was 
heard  broad  off  the  port  bow.  The  signal  was  then  rung  to  slow, 
which  speed  was  continued  until  the  master  came  out  of  his  room 
shortly  after,  and  assumed  direct  command,  when  a  signal  was  given 
at  7:11  to  stop.    The  collision  occurred  between  7:12  and  7:13. 

The  El  Monte's  testimony  shows  that  her  normal  full  speed  was 
from  12  to  knots  an  hour,  under  about  65  revolutions  per 

minute  of  her  engine.  Entries  in  her  log  show  that  she  stowed  down 
at  6:40,  according  to  her  time,  because  it  set  in  thick,  and  stopped 
at  6:56.  Testimony  from  her  officers  is  to  the  effect  that  she  first 
heard  the  Rappahannock's  signals  at  6:50.  (The  master  at  one  place 
apparently  says  6:10,  but  that  is  probably  a  typographical  error  for 
6:50.)  The  slowing  down  was  from  65  revolutions  to  about  50,  un- 
der which  she  claimed  a  speed  of  about  six  or  seven  knots.  The 
collision  occurred  at  6 159  a.  m. 

Thus,  according  to  her  own  account,  each  vessel  continued  at  a 
speed  of  more  than  half  her  usual  full  speed  up  to  within  two  or 
three  minutes  of  the  collision,  in  a  frequented  part  of  the  ocean, 
and  in  a  fog  of  such  density  that  they  could  not  discern  each  other 
until  they  were  within  a  distance  of  about  500  feet.  This  was  a 
violation  of  the  first  paragfraph  of  the  sixteenth  rule  (The  Niagara 
28  C.  C.  A.  528,  84  Fed.  902:  The  Martello,  153  U.  S.  64,  14  Sup. 
Ct.  723,  38  L.  Ed.  637) ;  but  it  is  possible  that  a  collision  might  then 
have  been  avoided  had  not  the  second  paragraph  been  also  clearly 
violated  in  the  failure  to  stop  the  engines  and  navigate  with  caution 
tmtil  danger  of  collision  was  over.  The  Rappahannock  seeks  to  avoid 
the  effect  of  the  rule  by  asserting  that  she  did  practically  stop  at 
the  moment  of  hearing  the  El  Monte's  first  signal,  as  the  slowing 
and  stopping  were  almost  simultaneous,  the  records  of  the  move- 
ments of  the  engine  not  showing  fractional  parts  of  a  minute,  and 
the  orders  instead  of  being  a  minute  apart  might  have  been  only 
twenty  seconds,  as  twenty  seconds  either  way  would,  by  the  record, 
be  included  in  the  minute  mark.  I  do  not  see,  however,  why  there 
might  not  have  been,  upon  the  same  theory,  an  interval  of  a  minute 
and  forty  seconds  between  the  orders,  and  the  presumption  here 
would  be,  in  the  absence  of  contrary  proof,  in  view  of  the  violation 
of  a  statutory  duty,  rather  in  favor  of  a  lapse  of  the  greater  time. 
She  has  certainly  not  relieved  herself  of  the  statutory  burden.  The 
El  Monte,  in  effect,  concedes  the  proper  application  of  the  rule  to 
her  navigation,  unless  it  appears  to  be  inapplicable  because  the  posi- 
tion of  the  Rappahannock  was  ascertained  by  means  of  the  signals 
exchanged.  That  is,  having  received,  as  a  second  signal,  a  two-wliistle 
signal  from  the  Rappahannock  from  some  distance  away,  she  was 
justified  in  concluding  that  the  Rappahannock  was  proceeding  down 
the  coast  on  a  course  that  would  carry  the  vessels  safely  past  each 
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Other  starboard  to  starboard,  and  that,  therefore,  no  necessity  ex- 
isted for  stopping.  An  ingenious  argument)  is  advanced  in  support 
of  this  theory  to  the  effect  that,  when  a  fog  signal  is  clearly  on  the 
starboard  or  on  the  port  bow,  the  position  of  the  vessel  whose  signal 
is  heard  is  ascertained  so  far  as  the  position  of  a  vessel  in  a  f<^  can 
ever  be  ascertained,  and  is  ascertained  within  the  meaning  tn  the 
words  in  the  sixteenth  article,  and  under  such  circumstances  it  was 
never  intended  that  the  vessel  hearing  the  fog  signal  should  stop  her 
engines  and  remain  stationary,  thus  stopping  navigation  in  fogs.  The 
difficulty  with  the  contention  is  that  the  £1  Monte  did  not  hear  such 
a  signal,  because  none  such  was  given,  but,  assuming  that  she  was 
justified  in  believing  that  there  was  a  signal  of  the  kind,  she  was 
not  at  liberty  to  conclude  that  the  vessel  was  on  a  course  to  pass 
her  in  safety,  or  that  the  signal  was  given  as  a  course  signal  to  her. 
The  object  of  this  section  of  the  article,  providing  an  additional  ]ve- 
caution  against  a>llision,  was  obviously  to  prevent  vessels  from  ap- 
proaching each  other  closely  in  a  fog, — not,  perhaps,  requiring  ves- 
sels to  stop  when  so  far  away  from  each  other  that  no  danger  actually 
existed,  ot  could  exist,  until  the  situation  changed,  but  in  all  doubt- 
ful cases  requiring  an  immediate  stoppage  of  the  vessel  for  the  pur- 
pose of  a  better  hearing,  to  get  the  vessel's  headway  fully  under  cc»n- 
mand,  and  to  cause  all  on  board  to  be  on  the  alert  to  provide  for 
contingencies.  An  instructive  discussion  of  the  reasons  for  this 
amendment  occurred  when  it  was  being  considered  in  the  Interna- 
tional Maritime  Conference  of  1889,  showing  that  the  duty  of  stop- 
ping should  be  made  imperative  in  order  to  avoid  the  danger  ol 
leaving  too  much  to  the  navigator's  judgment.  Protocol  of  Proceed- 
ings, vol.  I,  pp.  453-461.  I  consider  this  case  directly  within  the 
spirit  and  letter  of  the  rule.  Here  was  a  vessel,  going  ahead  in  a 
dense  fog  at  the  rate  of  at  least  six  knots,  receiving  the  signal  of  an- 
other, whose  position  and  course  were  only  conjectural,  and  yet  kept 
on,  with  the  result  of  bringing  the  vessels  together,  when  an  observ- 
ance of  the  rule  would  undoubtedly  have  avoided  danger.  The  vio- 
lation cannot  be  overlooked.  The  St  Louis,  39  C.  C.  A.  201,  98 
Fed.  750;  The  Rondane,  9  Mart.  I^w  Cas.  106.  As  I  condude 
that  both  vessels  were  in  fault  under  the  sixteenth  article,  h  is  not 
necessary  to  discuss  the  other  questions. 
A  decree  will  be  entered  dividing  the  damages. 
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HENDRTX  et  al.  T.  PBBKINB. 
(dreult  Conrt  of  Appeals,  First  Clrcatt  Febmary  18, 1«A| 

KaS78. 


It  Equity— Dbcreb—Ookformttt  to  Bill 

A  bin  for  the  racatloii  of  a  prior  decree  of  tbe  same  conrt,  which 
charges  fraud  aa  the  ground  for  the  r^ef  asked,  will  not  sustain  a 
decree  granting  sncb  relief  on  the  ground  of  mistake  of  fact,  even 
though  such  mistake  related  to  the  state  of  the  pleadings  at  the  time 
of  the  hearing,  and  was  shared  by  ttie  court,  and  prevented  a  determina- 
tion of  the  cause  on  the  merits. 

t.  Appeal— Apfbalable  Dbcbee— Bill  to  Imfbacb  Decree  for  Fraud. 

A  bin  to  Impeach  a  prior  decree  for  fraud  !■  an  origliial  bill,  altbovgh, 
when  ffled  In  the  conrt  which  rendered  tb.9  decree  attacked,  one  In  ttie 
nature  of  a  bill  of  review;  and  a  decree  entered  on  such  bill,  vacating 
the  prior  decree  and  restoring  the  parties  to  their  former  situation  In 
that  cause,  terminates  the  litigation  on  the  second  bill,  and  Is  therefore 
final  and  appealable,  whether  It  leaves  forOier  iffoeeedings  to  be  taken 
In  the  original  salt  or  not 

8l  Same— Discrrtion  op  Tkial  Couiit 

A  bill  to  vacate  a  decree  for  fraud,  which,  although  filed  In  the  same 
court,  and  In  the  nature  of  a  bill  of  review,  may  be  filed,  as  a  matter 
of  right  without  leave  of  court  Is  not  addressed  to  the  absolute  dis- 
cretion of  the  court  of  primary  Jurisdiction,  but  to  Its  Judicial  dlscretton, 
and  a  decree  gnntli^  or  denying  the  relief  ivrayed  for  ,18  reviewable 
<Hi  appeaL 

4.  Dbckek— Bill  to  Vacate  for  Fraud- Lacrbs. 

Neither  a  bill  to  vacate  a  decree  for  ftand  nor  a  bill  of  review  can  be 
maintained  after  a  lapse  of  nine  years,  during  all  of  which  time  the 
complainant  had  knowledge  of  the  decree,  when  no  sufllclent  facts 
In  excuse  of  the  delay  are  alleged. 

Aldrlch,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts.  ^ 

The  following  is  the  opinion  of  the  court  below: 

COLT,  Cfavnlt  Judge  (oraUy).  In  thla  case  I  thought  It  would  be  better  to 
send  for  counsel  aud  state  to  them  certain  conclusions  which  I  have  reached, 
rather  than  to  file  a  wrlttra  opinion  in  the  first  instance.  This  suit  was 
brought  In  the  state  court  December  8,  1883.  It  la  a  suit  upon  a  license  con- 
tract dated  Octobw  4,  18T8.  Under  the  license  the  fees  were  paid  to  January 
jU  1883.  The  complahiant  seeks  an  account  from  that  date.  The  subject- 
matter  of  the  license  was  bird-cage  springs.  The  eult  was  removed  to  the 
circuit  court  In  Uay.  3884.  In  November,  1884,  the  defendants  demurred  to 
the  bill.  One  of  the  grounds  of  donnrrer  was  that  the  plaintiff  had  an 
adequate  remedy  at  law.  On  AprU  9,  IfiSSw  the  court  sustained  the  demurrer 
without  prejudice  to  the  complainant  to  am«id  and  replead  In  this  court 
On  Api^  14,  1S86,  the  complainant  divided  his  action,  and  filed  a  bill  for  dis- 
covery merely  on  the  equity  side  of  the  court  and  a  declaration  at  law  on 
the  law  Bide  thereof.  On  April  28,  1886,  the  defendants  filed  a  demurrer  to 
the  bill  of  discovery,  which  was  overruled  May  11,  1885.  On  the  same  day 
the  defendants  filed  an  answer  to  the  bill  of  discovery.  On  May  22,  1SS6,  a 
motion  of  the  complainant  to  file  additional  interrogatories  was  granted,  and 
the  defendants  ordered  to  answer  on  or  before  June  let  On  May  27th  the 
time  to  answer  interrogatories  was  extended  to  June  4th.  On  June  3d  the 
amendments  to  the  answer  were  filed.  On  June  12th  the  complainant  filed  a 
rapplemental  bill,  changing  the  blU  for  discovery  to  <me  for  discovery  and 
relief.  On  Jime  23d  leave  to  file  the  supplemental  bill  was  granted.  On 
the  same  day  the  court  ordered  ttie  defendants  to  bring  their  account  under 
the  bill  of  discovery  down  to  May  22,  1886.  the  date  of  filing  tiie  additional 
U4F.— 61 
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Interrogatories;  the  additional  account  to  be  filed  on  or  before  Jane  29tb. 
In  obedience  to  the  order  of  court.  th«  defendants  Sled  an  amended  aosver 
Jnne  29tb,  bringing  their  account  down  to  May  22,  1885.  In  their  aiuwa 
and  amended  answer  to  the  bill  of  dtBcovery,  the  defendants  bad  set  up. 
among  other  things,  that  there  was  a  revocation  of  the  license  on  January 
1,  1883,  and  consequently  that  tbey  could  not  be  called  on  to  disclose  any 
account  beyoud  that  date. 

On  June  80,  1885,  the  situation  was  this:  The  defeudants  to  tiie  bill  for 
discovery  bad  brought  their  account  down  to  May  22.  1SS5;  and  at  the 
same  time  In  their  answers  bad  stated  why  they  did  not  think  tbey  sboold 
be  called  upon  for  this  dlscovary.  Purthor,  tbe  complainant  on  Jmie  23d 
had  heea  allowed  to  file  a  surolemaital  UU.  changing  the  Mil  for  dlsoorery 
Into  a  bin  for  discovery  and  relief.  On  Jnne  29th  the  complainant  moved 
for  a  final  decree,  or  to  set  tbe  case  down  for  hearing  on  the  bUl  and 
answer.  This  was  Irregular,  and  should  not  have  been  eutartalned.  There 
was  no  hearing  to  be  had,  and  no  decree  to  be  ratered  on  the  bill  for  dis- 
covery, as  the  complainant  was  only  entitled  to  use  the  answer  of  the  de- 
fendants as  evidence  in  his  actlMi  at  law.  That  Is  what  a  bill  of  discovery 
la  taught  for.  Then  is  no  such  thing  m  setting  down  a  bill  of  discovery 
for  hearing  upon  bill  and  answer.  I  am  aware  that  the  com^ainant  1al» 
the  position  that  there  was.  another  answw,  which  was  filed  on  Jane  29th, 
which  was  an  answer  to  the  bill  for  discovery  and  relief,  or  the  supplemmtal 
bin.  There  Is  no  proof  that  any  such  answer  was  ever  filed  until  July  2lHt 
following.  The  amended  answer  which  was  filed  June  2&th  was  the  answer 
to  the  bill  of  discovery,  and  brought  the  account  down  to  May  22d  of  that 
year.  In  that  amended  answer  tbe  defendants  stated  tbe  reasons  why 
they  thought  they  should  not  be  called  on  for  that  accounting.  There  is 
no  proof  of  any  nature  or  description  that  there  was  any  other  answer 
filed  at  that  time.  On  the  contrary,  the  facts  and  circumstances  conda- 
slvely  negative  any  such  contention.  The  supplemental  bill  was  not  allowed 
until  June  22d,  and  under  the  rule  tbe  defendants  had  until  the  Augint 
rules  to  file  their  answer.  That  bill  covered  the  whole  case,  and  required 
the  defendants  to  make  full  answer.  Rule  57  Is  perfectly  clear  when  yon 
look  at  its  terms.  It  contemplates  that  a  supplemental  bill  shall  be  filed 
upon  a  rule  day.  That  rule  day  would  have  been  In  July,  and  the  defendants 
would  have  until  the  next  succeeding  rule  day  to  answer.  "Whenever  any 
suit  in  equit}'  sball  become  defective  from  any  event  happening  after  tbe 
filing  of  the  bill  (as,  for  exai^ple,  by  change  of  Interest  in  the  parties),  or 
for  any  other  reason  a  supplemental  bill,  or  a  bill  In  tbe  nature  of  a  sup- 
plemental bill,  may  be  necessary  to  be  filed  In  the  cause,  leave  to  file  the 
same  may  be  granted  by  any  judge  of  llie  court  on  any  mle  day,  upon 
proper  cause  shown  and  due  notice  to  tHe  other  party;  and,  if  leave  Is 
granted  to  file  such  supplemental  bill,  the  def«idant  shall  demur,  plead,  or 
answer  thereto  on  the  next  succeeding  rule  day  after  the  supplemental  bQl 
Is  filed  In  the  clerk's  office,  unless  Borne  other  time  sball  be  assigned  by  a 
Judge  of  the  court"  The  complainant  maintains  that  the  paper  whl<A  was 
filed  upon  June  29th  was  an  answer  to  the  supplemental  bill.  I  must  con- 
clude that  he  is  mistaken.  We  are  not  entirely  In  tbe  dark  aa  to  what  that 
papOT  was.  The  complainant  did  not  desire  to  have  anything  filed  In  answer 
to  bis  bill  for  discovery  except  the  bare  account.  He  thought  other  matters 
were  irregular,  and  therefore  we  find  that  on  July  14th  following  be  made 
a  motion  to  strike  out  part  of  tbe  answer.  Tbe  Inference  from  this  migftt 
be  that  the  answer  was  upon  the  files  at  that  time,  or  at  least  that  tbe  com- 
plainant knew  the  contents  of  that  answer.  He  moved  to  strike  out  tbe 
portions  of  that  answer  which  did  not  relate  to  the  account  but  w««  a 
defense  to  any  accounting.  We  have,  further,  the  letter-press  copy  of  Mr. 
Roberts,  counsel  for  the  defendants,  of  this  amended  answer;  and  that 
shows  eonduslvdy  that  It  Is  the  amended  answer  to  the  order  of  the  eoort 
which  was  made  upon  June  23d.  Nor  is  It  reaacMiable  to  suppose  that  tbe 
defendants  would  come  in  and  answer  the  supplemental  bUl  five  or  six  days 
after  It  was  filed.  I  am  tb«%fore  satisfied  lliat  the  copy  of  the  amoided 
answer  which  was  allowed  to  be  filed  by  tbe  court  at  a  later  date  In  18S1 
Is  a  copy  of  the  original  answer  T^lch  was  filed  aa  June  29;  18%  and 
mtMi  waa  lost  from  the  files. 


HENDRYX  T.  PEKKINB. 


800 


On  July-  3l8t  the  defendants  filed  en  answer  to  tbe  supplemental  bill  for 
discovery  and  relief,  and  the  court  proceeded  to  a  bearing  on  this  bill  and 
answer.  This  U  most  material.  The  complainant  objected  to  any  bearing 
upon  this  bill  and  answtt,  and  tbe  court  had  no  right  to  set  tbe  case  down 
for  bearing,  unless  upon  motion  of  tbe  complainant  or  with  bis  assent 
That  bearing  toob  place  under  a  mistake  of  all  parties.— the  conusd  for  the 
MHnplainant,  because  he  supposed  that  tbe  case  had  been  set  down  for 
bearing  upon  the  bill  and  answer  as  ther  stood  on  Jnne  30th,  when  It  could 
not  have  been  so  set  down  under  the  facts  as  I  find  them;  and  nnder  a  mis- 
take of  the  court  'and  of  tbe  counsel  for  tbe  defeudants  In  setting  the  case 
down  for  hearing  upon  the  bill  and  answer  of  July  2lst  The  result  is  that 
tbe  complainant  has  not  been  allowed  to  make  out  his  case.  There  has  been 
no  hearing  upon  the  merits.  There  was  a  mistake  of  fact  for  which  I  think 
tbe  parties,  tbe  counsel,  and  tbe  court  were  all  to  a  certain  extent  responsible. 
Tbe  court  undertook  to  render  a  decision  and  enter  a  decree  upon  tbe  bill 
and  aiiswer  filed  on  July  2tst.  which  was  a  wrong  proceeding  on  Its  part. 
To  be  enre,  the  complainant  contended  for  a  position  which  was  untenable, 
and  which  helped  to  mislead  tbe  court;  but  tiiat  afforda  no  JUBtlticatI<m  of 
tbe  course  which  was  pursued. 

The  serious  objection  to  granting  the  coraplalnaot  any  relief  In  this  case 
Is  laches.  It  appears,  however,  that  tbe  position  of  the  parties  Is  snb- 
fltantially  tbe  same  as  It  was  when  the  final  decree  was  entered.  Under 
theee  circumstances,  tbere  having  been  a  clear  error,  which  w'as  not  dls- 
corered  until  tbe  present  time,  I  believe  that  the  court  sbonld  endeavor,  if 
possible,  to  correct  It.  We  need  not  say  who  Is  llabto  for  It— tbe  com- 
plainant, tbe  defendants,  or  the  court  That  fondamental  wnr  was  in 
setting  this  case  down  for  bearing  npon  tbe  bill  and  answer  filed  on  July  2lst 
against  the  protest  of  the  complainant,  upon  an  answer  to  the  merits  of  tbe 
supplemental  bill.  There  are  some  things  In  tbe  petition  and  in  the  bill  for 
review  which  the  cpnrt  deems  entirely  Irrelevant,  and  which  ought,  perhaps, 
to  be  stricken  from  the  records  of  the  court.  Hiere  Is  not  a  particle  of  evi- 
dence to  my  mind  in  this  record  that  anybody  connected  with  this  case  has 
been  In  the  least  degree  guilty  of  any  frandnlmt  praetlce  ttf  any  nature  what- 
soever. It  Is  true  that  It  does  not  appear  that  the  then  derk  of  the  cbrcult 
court  entered  upon  bis  minutes  the  answer  which  was  filed  on  June  29th ;  but 
this  was  no  more  than  a  casual  omission.  There  Is  no  proof  of  any  intention 
to  injure  tbe  complainant  It  does  appear  that  the  answer  could  not  be  found 
later.  It  would  rather  seem  that  It  was  on  tibe  files  of  tbls  court  on  July  14th, 
when  the  complainant  filed  his  motion  to  strike  out  a  portion  of  the  amended 
answw.  It  may  have  been  among  tbe  papeiB  when  the  case  was  heard  in 
Providence,  and  It  may  have  been  mislaid  by  me,  and  therefore  not  returned 
to  the  elerk's  (xBlce  with  tbe  papers. 

Under  all  the  clrcamstances.  I  have  decided  to  take  tbe  responsibility  of 
allowing  this  case  to  be  reheard,  leaving  my  action  to  be  reviewed  by  tbe 
appellate  court.  I  propose,  therefore,  to  enter  an  order  that  tbe  final  decree 
entered  on  March  31,  1888,  be  vacated;  that  the  copy  of  the  amended  answer 
filed  on  the  31st  day  of  March  be  treated  In  all  respects  as  tbe  amended 
answer  to  the  bill  for  discovery,  ordered  by  the  court  on  June  23.  18S5.  and 
which  has  been  lost  froiu  the  files  of  the  court;  that  all  other  opinions,  mo- 
tions, and  orders  made  or  entered  subsequent  to  July  H,  1885,  be  vacated; 
and  that  tbe  cause  stand  npon  tbe  Readings  as  tbey  appear  on  tbe  21st  daj 
of  July, 

Lauriston  L.  Scaife  (William  L.  Bennett  and  Charles  M.  Reed,  on 
the  brief),  for  appellants. 
John  M.  Perkins,  in  pro.  per. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 

District  Judges. 

PUTNAM,  Circuit  Judge.  This  case  arises  by  an  appeal  from  a 

decree  on  a  bill,  sometimes  styled  in  the  record  a  "bill  of  review," 
filed  pursuant  to  leave  granted  by  the  circuit  court.   Although,  as 
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Mr.  Perkins,  tBe  appellee,  justly  says,  the  bill  is  one  of  the  class  which 
may  be  filed  without  leave  fo-st  obtained,  we  also  may,  for  con^ 
venience,  at  various  points,  name  it  a  bill  of  review,  Perkins^  com- 
menced a  proceeding  of  some  nature  against  the  appellants  in  the 
courts  of  Massachusetts.  The  appellants  removed  this  litigation  to 
the  circuit  court,  where  the  docket  entries  commence :  "May  term, 
1884,  May  15th,  entered  by  defendants.  Removed  from  state  court." 
The  next  entry  to  which  we  need  call  attention  is  that  of  April  14, 
1885:  "Bill  for  discovery  filed.  Defendants  to  answer  within  two 
weeks.  Declaration  at  law  filed,  and  transferred  to  law  docket.^  On 
June  12, 1885,  what  was  styled  a  "supplemental  bill"  was  "presented 
to  the  court,"  and,  on  June*  23d,  "leave  to  file  supplemental  bill"  was 
granted.  On  July  21,  1885,  appears  the  following  entrv:  "Answer 
to  bill,  amended  so  as  to  become  a  bill  for  relief,  filed.  From  this 
we  draw  the  conclusion  that  what  was  styled  the  "supplemental  bill" 
was,  in  effect,  an  amendment  to  convert  the  bill  of  discovery  into  a 
bill  for  relief.  The  next  docket  entry  is,  "Heard  on  bill  and  answer." 
This  occurred  at  Providence,  in  the  absence  of  the  clerk,  so  no  date 
is  given;  but  it  was  between  July  21,  1885,  and  January  13,  1886, 
and,  probably,  on  July  28th.  This  was  followed  by  an  opinion,  on 
January  13,  x886,  to  the  effect  that  the  bill  must  be  dismissed.  The 
subsequent  proceedings  will  be  referred  to  hereafter  so  far  as  nec- 
essary. On  June  29,  1885,  it  is  alleged  that  an  answer  of  some  kind 
was  filed  by  the  present  appellants,  the  then  respondents,  the  true 
nature  of  which  will  be  given  hereafter. 

yNo  replication  had  been  filed,  and  the  record  before  us  does  not 
show  that  the  complainant  moved  to  have  the  case  set  down  for 
hearing.  Therefore  in  that  particular  the  record  is,  on  its  face»  de- 
fective ;  and  unless,  either  expressly  or  by  inference,  this  was  waived 
by  the  complainant,  he  was  entitled  as  a  matter  of  right  to  a  bill  of 
review  for  error  of  law.  But,  ordinarily,  the  right  to  file  a  bill  of 
review  of  this  nature  expires  with  the  time  limited  by  statute  for  an 
appeal.  Thomas  v.  Brockenbrough,  10  Wheat.  146,  6  L.  Ed.  287; 
Central  Trust  Co.  v.  Grant  I^ocomotive  Works,  135  U.  S.  ^7, 10  Sup. 
a.  736,  34  L.  Ed.  97 ;  Reed  V.  Stanley,  38  C.  C.  A.  331,  97  Fed.  521 ; 
Id.,  179  U.  S.  682, 21  Sup.  Ct.  915, 45  L.  Ed.  384;  Blythe  Co.  v.  Hinck- 
ley (C.  C.  A.)  n  I  Fed.  827.  83;? ;  Story,  Eq.  PI.  (lotb  Ed.)  §  410.  The 
decisions  with  reference  to  tins  rule  haj^wn  to  have  been  applied  to 
cases  where,  by  the  statute,  there  was  an  existing  right  of  appeal 
In  the  present  case  there  is  nothing  in  the  record  to  show  whetho* 
the  amount  involved  permitted  an  appeal  to  the  supreme  court; 
but,  assuming  that  it  did  not,  there  is,  as  we  will  see  fiuther  on,  noth- 
ing  justiciable  in  the  present  proceedings  with  refennce  to  any  such 
error  of  law. 

The  final  decree  in  the  original  cause  was  entered  on  March  3lt 
1888,  andf  on  October  13,  1897,  after  a  lapse  of  more  than  nine  years, 
the  appellee  presented  his  petition  for  leave  to  file  the  bill  the  pro- 
ceedings on  which  are  now  before  us.  The  biU,  in  some  particulars, 
departs  from  the  petition,  and  also  it  may  be  defective  in  some  oS  its 
details.  The  appellants  made  a  motion  to  strike  it  from  the  files  by 
reason  of  these  irregularities,  and  the  motion  was  refused.   We  do 
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not,  however,  perceive  any  proper  as^gnment  of  error  on  this  p(Mnt. 
The  assignments  to  which  our  attention  is  called  are  of  a  too  general 
character  to  raise  technical  questions  of  this  nature.  However,  ^his 
will  all  disappear  as  we  go  on. 

The  gravamen  of  the  present  bill  is  that  in  the  original  cause  the 
respondents  filed  an  answer  on  June  2Q,  1885 ;  that  the  complainant 
did,  in  fact,  consent  to  a  hearing  on  bill  and  answer,  although  the 
docket  entries  do  not  show  it,  but  that  it  was  his  understanding  that 
the  hearing  was  to  be  on  the  bill  and  the  answer  of  Jime  29th;  that 
subsequently,  and  before  the  hearing,  the  respondents  fraudulently 
withdrew  that  answer,  and  fraudulently  interposed  in  its  place  the 
answer  of  July  21st ;  that  the  court,  as  well  as  the  complainant,  was 
unaware  of  the  fraudulent  substitution  of  one  answer  for  the  other; 
that  the  court  understood  that  the  complainant's  consent  to  a  hear- 
ing applied  to  the  answer  filed  on  July  aist;  and  that  it  {proceeded  to 
hear  and  dispose  of  the  case  on  the  bill  and  that  answer.  The  bill 
alleges  that  the  court,  as  well  as  the  complainant,  was  deceived,  to 
use  its  language,  by  "the  fraud.and  trickery  which  were  practiced  up- 
on him  and  upon  the  comt."  What  has  been  said  constitutes  the  pith 
of  this  bill,  although  it  contains  enlargements  of  allegations  which 
put  the  matter  in  somewhat  different  forms.  These  are  confused,  as 
will  appear  from  the  following  extracts : 

"Tonr  complainant  did  not  know  of  tbis  fraud  and  trlckory  wbleb  was 
practiced  upon  him  and  upon  tbe  court  until  .Tannary,  1886,  when  the  court 
ordered  complainant's  bill  to  be  dismissed.  The  false  and  unlawful  answer 
filed  on  Jnly  21,  1885,  dolled  every  right  claimed  by  complainant  and  the 
true  and  correct  amended  answer  to  the  bill  for  dlBCOvery  and  rtilef  was 
never  seen  by  the  court.  On  July  38,  1885.  complainant  protested  against 
any  consideration  being  given  to  Uie  so-called  amended  answer,  filed  on  Jnly 
21,  1885,  it  being  a  second  answer  to  tbe  same  matter,  and  was  unlawfully 
Interpolated  among  the  papers  In  this  suit  after  the  cause  was  submitted 
to  the  court  en  bill  and  answer,  and  was  not  filed  wltb  the  consent  of  the 
eonrt  as  it  could  only  have  been  lawfnUy  filed  and  consldmd."  "As  tbe 
case  now  stands,  defendants  have,  as  a  practical  fact;  been  allowed  to  irat 
in  new  testimony  In  their  behalf,  and  destroy  tbe  old  and  correct  testimony 
after  the  cause  has  once  been  submitted  to  the  eonrt;  bdA  this  wtthont  the 
knowledge  and  consent  of  tbe  eonrt,  and  against  the  pfetatt  of  eomplalnant** 

These  allegations  do  not  weaken  our  statement  that  the  gravamen 
of  this  bill  is  fraud.  Although  the  complainant  alleges  that  he  pro- 
tested against  a  hearing  on  the  answer  of  July  21st,  yet  nothing  of 
that  character  is  made  the  basis  of  a  specific  and  independent  proposi- 
tion ;  and  everything  rests,  on  the  background  of  the  claim  that  the 
interposition  of  that  answer  was  fraudulent. 

The  decree  on  the  bill  of  review  was  entered  on  December  13,  1900, 
'  in  the  following  languatje : 

"This  canse  came  on  to  be  heard  at  tbe  October  term,  A.  D.  18M,  upon  the 
pleadings  and  proofs,  and  was  argued  by  counsel  for  the  respective  parties, 
and  now,  upon  conslderatlra  th«eof,  to  wit,  December  18.  1900,  it  Is  ordored, 
adjudged,  and  decreed  as  follows: 

"Pint  That  tbe  final  decree  entered  on  the  Slat  day  of  March,  A.  D.  188S. 
In  the  canse  in  equity  No.  2,023,  be,  and  the  same  Is  hereby,  set  aside  and 
vacated. 

"Second.  Tliat  the  copy  of  the  amended  answer  filed  on  the  31st  day  of 
March,  A.  D.  1888,  In  cause  No.  2.023,  stand,  and  be  treated  In  all  respects 
as  the  amended  answer  to  tbe  bill  for  discovery,  ovd«red  by  the  court  va 
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June  28,  1885,  and  directed  to  be  filed  on  or  before  June  20,  1885,  and  vbldi 
has  been  lost  from  the  flies  of  the  court. 

"Third.  Tbat  all  other  papers,  mutlons.  and  orders  made  or  entered  subH- 
queuc  to  the  2l8t  day  of  July.  A.  D.  1S85,  tlie  date  of  the  0\\ng  of  tbe  answer 
to  the  supplemental  bill  in  No.  2,028.  be,  and  the  same  are  hereby,  stricken 
from  the  fflea  and  vacated,  and  that  said  cause  stand  i^on  tbe  pleadings 
as  Utey  ax^ear  upon  aald  21>t  day  vt  July,  A.  D.  1888.** 

This  decree,  as  is  permitted  by  the  rules  of  the  supreme  court,  con- 
tains no  special  finding,  and  therefore  it,  in  form,  adjudges  the  allega- 
tions of  the  bill  in  favor  of  the  complainant,  and,  consequently,  it,  in 
form,  adjudges  that  the  respondents  have  been  guilty  of  fraud  as 
charged.  We  are  advised  by  the  opinion  of  the  l^med  judge  who 
sat  in  the  circuit  court  that  he  found  no  fraud  proven ;  that  the  com- 
plainant objected  to  any  hearing  on  the  bill  and  the  answer  filed  on 
July  2ist ;  that  the  court  had  no  right  to  set  the  case  down  for  a  hear- 
ing unless  on  motion  of  the  complainant,  or  with  his  assent ;  that  the 
hearing  took  place  under  a  mistake  of  all  the  parties ;  and  that,  there- 
fore, under  the  circumstances,  he  decided  to  take  the  responsibility 
of  allowing  the  case  to  be  reheard,  leaving  his  action  to  be  reviewed 
by  the  appellate  court.  If  this  had  appeared  of  record  in  the  final  de- 
cree or  otherwise,  it  would  have  shown  only  that  the  court  granted  re- 
lief on  the  ground  of  a  common  mistake,  and  not  on  that  oi  haxid. 

The  complainant  (now  the  appellee)  has  filed  in  this  court  his  brief 
furnished  the  circuit  court  on  the  hearing  of  the  bill  of  review.  This 
raised  no  point  of  the  character  found  in  the  opinion  referred  to.  The 
brief,  after  two  preliminary  sentences,  opens  thus :  "The  ground  for 
this  bill  of  review  Is  based  on  alleged  fraud  practiced  on  the  complain- 
ant, and  also  on  errors  of  law  apparent  on  the  face  of  the  case."  No 
other  propositions  were  submitted.  On  the  other  hand,  at  the  hear- 
ing before  us,  the  appellants  assured  us  that  in  the  circuit  court  no  sug- 
gestion wms  made  that  relief  was  asked  on  the  ^ound  of  mistake,  and 
that  that  subject-matter  was  not  in  any  way  discussed  or  considered. 
Nothing  in  the  record,  or  in  any  matter  submitted  to  us  on  either 
side,  indicates  anything  on  the  part  of  the  respondents  (now  the  ap- 
pellants) waiving  their  right  to  have  a  determination  based  on  the 
allegations  of  the  bill.  This  right  was,  under  the  circumstances,  of 
a  substantial  character,  and  could  not  have  been  held  to  have  been 
waived  except  by  some  clear  line  of  action  leading  to  that  result.  Put- 
nam V.  Day,  22  Wall.  6o,  66,  22  L.  £d.  764,  says :  "A  decree  has  to 
be  fotmded  on  the  -allegata,  as  well  as  probata,  of  the  cause."  This, 
as  is  well  known,  and  for  the  best  -of  reasons,  is  especially  applirable 
to  bills  in  equity  charging  fraud ;  and  the  rule  is  most  strictly  enforced 
under  such  circumstances.  Daniell,  Ch.  Prac.  (6th  Am,  Ed.)  *382.  A 
party  who  charges  fraud  assumes  a  grave  responsibility  by  reason  of 
making  injurious  allegations,  which  he  cannot  escape  by  substituting 
another  issue  in  lieu  thereof.  The  only  exceptions  have  been  in  some 
instances  where  the  bill  had  a  double  aspect,  so  that,  therefore,  it 
might  be  sustained  according  to  its  other  allegations,  even  if  those 
changing  fraud  were  not  proven.  In  such  cases  the  proper  practice 
is  to  expressly  dismiss  the  bill  so  far  as  fraud  is  concerned.  This  ^ 
fully  explained  in  Archbold  v.  Commissioners,  2  H.  L.  Cas.  440,  46a 
It  is  clear,  for  the  reasons  which  we  have  stated,  that  there  is  nothing 
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in  the  record  which  would  justify  us  in  looking  at  any  questions  except 

those  raised  by  the  complainant  in  the  circuit  court ;  namely,  that  the 
bill  of  review  is  "based  on  alleged  fraud  practiced  on  the  complainant, 
and  also  on  errors  of  law  apparent  on  the  face  of  the  case." 

We  may  well  add  that  this  view  of  the  pleadings  and  proofs  relieves 
us  from  the  necessity  of  carefully  considerit^  what  powers  courts  can 
exercise  for  relief  ^[ainst  miitalAs,  either  by  summary  petitions  or  by 
formal  bills  of  review. 

The  substantial  questions  presented  to  us  are  threefold,  namely : 

First.  Whether  the  decree  of  December  13,  1900^  'now  appealed 
from,  is  final,  so  as  to  be  appealable; 

Second.  Whether  that  decree  involves  a  matter  of  discretion  of  such 
a  character  that  it  is  nOt  appealable ;  and 

Third.  Whether,  if  we  have  jurisdiodon,  the  merits  of  the  case  are 
with  the  appellants. 

Coming  to  the  first  question,  the  bill  now  before  us  is  one  to  file 
which,  as  already  said,  no  leave  of  court  was  required.  It  is  in  fact 
a  bill  to  impeach  a  prior  decree  for  fraud,  and  therefore  it  is  an  original 
bill,  although  in  the  nature  of  a  bill  of  review.  Story,  £q.  PI.  (loth 
Ed.)  §  426;  Adams,  Eq.  *4i9;  Danicll,  Ch.  Prac,  (6th  Am.  Ed.) 
*I584.  Of  course,  a  bill  to  impeach  a  decree,  when  brought  against 
the  party  who  committed  the  fraud,  by  a  person  who  has  no  interest 
in  maintaining  any  affirmative  adjudication,  may  merely  annul  the  de- 
cree if  it  succeeds,  because  one  who  has  imposed  on  the  court  by  fraud 
may  have  no  further  right  in  the  same  proceeding  with  reference  to  the 
same  subject-matter.  But,  when  the  fraud  has  been  practiced  by  a 
respondent,  and  the  complainant  has  an  interest  to  secure  an  afHrina- 
tive  decree,  a  different  rule  prevails ;  otherwise  the  complainant  might 
be  left  in  no  better  condition  than  if  the  decree  stood.  It  is  therefore 
said  in  Story,  Eq.  PI.  (loth  Ed.)  §  426,  and  Adams,  Eq.  *4I9,  referring 
to  this  class  of  bills,  that,  where  a  decree  has  been  obtained  by  fraud, 
the  court  will  restore  the  parties  to  their  former  situation,  whatever 
their  rights  may  be.  That  is  precisely  the  nature  and  effect  of  the  de- 
cree now  appealed  from.  The  decree  in  the  orig^al  cause  was  not 
merely  set  aside  by  it,  but  the  parties  were  restored  to  their  former 
situation  in  that  cause.  Therefore  the  frame  of  the  decree  appealed 
from,  by  necessity,  terminated  the  Htigation  before  us,  so  it  was  final 
in  form,  and  in  those  respects  it  was  correct.  We  have,  then,  an 
original  bill,  and  a  decree  which  terminates  the  litigation  on  that  bill. 
It  is  difficult  to  see  why,  on  principle,  it  is  not  appealable. 

The  supreme  court  has  several  times  said  that  a  bill  of  this  nature 
will  lie  in  a  federal  court  to  set  aside  a  judgment  or  a  decree  fraud- 
ulently obtained  in  a  state  court,  and  vice  versa.  Marshall  v.  Holmes, 
141  U.  S.  589,  596,  12  Sup.  Ct.  62,  35  L.  Ed.  870;  Robb  v.  Vos,  155 
U.  S.  13,  38.  15  Sup.  Ct.  4,  39  L.  Ed.  52;  Bank  v.  Stevens,  169  U.  S. 
432,  463,  18  Sup.  Ct.  403,  42  L.  Ed.  807.  A  statement  of  the  rule  is 
found  in  Arrowsmith  v.  Gleason,  129  U.  S.  86,  100,  9  Sup.  Ct.  237, 
32  L.  Ed.  630,  being  there  repeated  from  a  prior  opinion,  as  follows: 

"The  court  of  chancery  Is  always  open  to  hear  complalntB  airaiORt  It  [thnt 
Is,  alleged  fraud],  whether  committed  In  pals  or  In  or  by  means  of  judicial 
proceedlDga,  Id  sacb  cases  the  court  does  oot  act  as  a  court  of  review,  nor 
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does  It  Inquire  Into  any  frregnilarltles  or  errors  of  proceeding  In  anoOier  court; 
but  It  will  scrutinize  the  conduct  of  the  parties,  and.  If  it  flnde  that  they  have 
been  guUty  of  fraud  In  obtaining  a  Judgment  or  decree.  It  wUl  deprive  them 
of  the  bmefit  of  it,  and  of  any  inequitable  adrantage  which  they  bare  de- 
rived under  It.** 

The  {act  that  proceedings  o£  this  nature  are  of  such  a  character  that 
they  may  be  maintained  in  the  federal  court  in  which  the  original  bill 
was  decreed  on,  without  reference  to  the  citizenship  of  the  parties  or 
other  jurisdictional  questions,  does  not  contravene  our  propositions. 
This  is  fully  explained  in  Carey  v.  Raib-oad  Co.,  i6i  U.  S.  115,  128, 
131,  16  Sup.  Ct.  537,  40  Ed.  638.  The  citations  there  made  show 
that,  although  this  [»-oceeding  may  be  ancillary  for  jurisdictional  pur- 
poses, it  is  orifi^al  and  independent  in  the  chancery  sense. 

Even  if  the  bill  in  the  proceeding  ai^aled  from  had  not  been  strictly 
original,  and  were  only  a  bUl  of  review,  the  decree,  nevertheless,  is,  as 
we  have  shown,  of  such  a  character  as  to  make  it  final.  It  leaves  noth- 
ing further  to  be  done  in  this  cause.  It  reinstates  the  original  suit  on 
the  pleadings  as  they  appeared  at  the  time  of  the  hearing  on  bill  and 
answer,  and  all  other  proceedings  must  be  in  that  case. 

Our  attention  has  not  been  called  to  any  decision  of  the  supreme 
court  directly  in  point  on  this  question  under  the  precise  drcumstances 
of  this  case.  So  far  as  we  have  found  any,  they  have  been  with  refer- 
ence to  appeals  from  decrees  which  were  necessarily  final  by  their  in- 
herent nature,  either  because  they  refused  relief,  or  because  they  direct- 
ed a  reversal  of  the  decree  on  the  original  bill,  with  such  further  direc- 
tions as  left  no  opportunity  for  further  proceedings  in  the  original 
cause.  Bank  v.  Ritchie,  8  Pet.  128,  142,  8  L.  Ed.  890;  Whiting  v. 
Bank,  13  Pet.  6,  16,  10  L.  Ed.  33 ;  Craig  v.  Smith,  100  U.  S.  226,  230, 
234,  25  L.  Ed.  577;  Clark  v.  Killian,  103  U.  S.  766,  768,  26  L-  Ed.  607; 
&isminger  v.  Powers,  108  U.  S.  292,  305,  2  Sup.  Ct.  643,  27  L.  Ed. 
732;  Osborne  v.  Town  Co.,  178  U.  S.  22,  32,  20  Sup.  Ct.  860,  44 
L.  Ed.  961.  Others  related  to  bills  impeaching  judgments  at  law. 
Nevertheless,  in  view  of  all  the  considerations  which  have  come  to  our 
attention,  we  hold  that  the  decree  in  the  present  case  was  final  for  the 
purpose  of  an  appeal. 

Coming  to  the  second  question,  it  is  said  that  review  lies  in  the 
discretion  of  the  court  of  primary  jurisdiction,  and  that,  therefore,  this 
decree  is  not  appealable.  There  are  two  kinds  of  discretion, — one  ab- 
solute, as  in  granting  or  reftising  continuances,  from  which  there  is 
no  appeal ;  and  one  of  a  judicial  character,  which  properly  affords 
the  basis  of  revision  by  an  appellate  tribunal.  With  reference  to 
bills  of  review  which  are  filed,  not  as  of  right,  but  only  on  applica- 
tion to  the  court  of  primary  jurisdiction,  granted  or  not,  according 
to  its  sound  discretion,  an  appeal  does  not  He  from  the  granting  or 
refusal  of  the  application;  but  when,  afterwards,  a  bill  of  review  has 
been  filed,  and  proceedings  in  regular  course  have  followed  the  bill, 
such  proceedings  become  a  matter  of  strict  right.  They  are  analo- 
gous to  proceedings  after  a  new  trial  has  been  granted.  No  author- 
itative statement  can  be  found  to  the  contrary.  There  are  some 
occasional  inapt  expressions,  but  they  arise  from  not  clearly  stating 
the  circumstances,  or  the  distinction  between  a  petition  for  leave  to 
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file  a  bill  and  the  proceedings  thereafter,  Adams,  Eq.  *4i7»  merely 
states  that,  "Where  a  bill  of  review  is  founded  on  the  occurrence  or 
discovery  of  new  matter,  the  leave  of  the  court  must  be  first  obtain- 
ed." lliis  refers  only  to  what  precedes  the  fihng  of  the  bill.  What 
Story,  Eq.  PI.  (loth  Ed.)  says  on  this  topic  in  section  417,  is,  of 
course,  limited  by  section  4x2,  to  the  effect  that  leave  of  the  court 
must  be  obtained  before  a  bill  of  review  can  be  filed  on  the  ground 
of  newly  discovered  matter.  The  court,  in  Rubber  Co.  v.  Goodyear, 
9  Wall.  805, 806-  19  L.  Ed.  828,  was  speaking  of  an  application  made 
to  itself  for  leave  to  file  a  bill  of  review  below.  This  concerned  that 
class  of  cases  in  which  it  has  been  held  that,  after  a  mandate  has 
gone  down,  the  court  below  cannot  entertain  a  bill  of  review  without 
the  consent  of  the  appellate  tribunal, — a  nile  which  was  fully  ex- 
pounded by  us  in  Re  Gamewell  Fire  Alarm  Tel.  Co.,  20  C.  C.  A. 
Ill,  73  Fed.  908.  Therefore,  even  if  the  present  case  were  one  of 
a  bill  of  review,  properly  speaking,  of  the  class  to  which  the  leave 
of  the  court  must  be  obtained  before  one  can  be  filed,  the  exercise 
of  unappealable  discretionary  powers  would  end  with  the  granting 
of  the  application  therefor.  But  we  have  here,  as  we  have  shown, 
an  independent  and  original  bill,  asking  independent  and  original 
relief,  which  might  have  been  filed  as  a  matter  of  right,  and  as  to 
which  no  mere  discretion  is  exercised  at  any  stage. 

While  neither  Bronson  v.  Schulten,  104  U.  S.  410,  26  L.  Ed.  797, 
nor  Phillips  v.  Negfley,  117  U.  S.  665,  6  Sup.  Ct.  901,  29  L.  Ed.  1013, 
relates  to  the  setting  aside  of  a  decree  in  equity,  yet  they  are  so 
closely  analogous  to  the  case  at  bar  on  the  question  of  finality,  and 
also  on  the  question  whether  the  action  of  the  circuit  court  was  so  far 
within  its  mere  discretion  as  to  be  unappealable,  that  the  principles 
which  they  recognize  seem  quite  conclusive  in  favor  of  the  results 
which  we  have  reached.  In  Bronson  v.  Schulten  the  action  of  the 
circuit  court  vacating  a  judgment  entered  at  a  former  term  was  re- 
vetted, and  that  court  was  directed  to  restore  it.  Phillips  v.  Negley, 
however,  is  so  much  fuller  on  both  propositions  involved  that  it  does 
not  seem  necessary  to  dwell  on  Bronson  v.  Schulten,  except  to  say 
that  it  pointedly  called  attention  to  the  fact  that  any  pecuhar  prac- 
tice of  state  courts  is  not  to  be  considered.  Phillips  v.  Negley  will 
be  better  understood  by  examining  the  facts  as  stated  in  the  same 
case,  2  Mackey,  236,  and  the  opinion  of  the  court  there  reported. 
The  special  term  of  the  supreme  court  of  the  District  of  Columbia, 
after  a  vacation  following  the  entry  of  a  judgment  against  the  de- 
fendant Negley,  set  it  aside,  as  appears  in  117  U.  S.  ^8,  6  Sup.  Ct. 
902,  29  L.  Ed.  Z013,  "because  of  irregularity,  surprise,  fraud,  and  de- 
ceit." The  record  also  shows  that  Negley  had  had  no  hearing  on 
the  merits.  At  the  general  term,  according  to  the  opinion  in  2 
Mackey,  236,  an  appeal  was  dismissed  on  the  ground  that  the  opening 
of  the  judgment  was  not  a  finality,  and  was  a  matter  of  mere  discre- 
tion, thus  involving  the  two  principal  questions  we  have  already  con- 
sidered, although  at  law,  instead  of  in  equity.  These  facts  are  well 
■  stated  by  Mr.  Justice  Matthews  in  117  U.  S.  671,  6  Sup.  Ct.  901,  29 
L.  Ed.  1013.  The  United  States  supreme  court,  however,  held  that 
the  action  of  the  special  term  was  appealable,  and  that  what  it  did  in 
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setting  aside  the  judgment  was  void,  suggesting,  however,  at  pages 
678,  079,  117  U.  S.,  and  page  907,  6  Sup.  Ct.,  29  L.  Ed.  1013,  that 
Negley  had,  perhaps,  a  remedy  by  a  bill  of  the  class  now  before  us. 
The  result  was  that  it  reversed  the  proceedings  of  the  supreme  court 
of  the  District  of  Columbia,  and  remanded  the  cause,  with  directions 
to  dismiss  the  motion  of  the  defendant  to  reopen  the  judgment. 

Coming  now  to  the  third  question, — that  is,  the  merits  of  the  case, 
— ^we  have  already  shown  that  the  gravamen  of  the  present  bill  is 
alleged  fraud  on  the  part  of  the  present  appellants.  As  we  have 
also  already  shown,  the  only  grounds  of  relief  which  were  set  up  in 
the  circuit  court,  and  which  can  be  within  the  four  comers  of  the 
bill  of  review,  are  fraud  and  errors  in  law  arising  on  the  face  of  the 
record  in  the  original  cause.  It  is  impossible  to  combine  both  mat- 
ters in  one  bill,  because  a  bill  to  set  aside  a  decree  for  fraud  is,  as 
we  have  shown,  an  independent,  original  suit,  and  may  be  brought 
in  some  other  court  than  that  10  which  the  decree  was  entered,  while 
a  bill  of  review  for  errors  in  law  can  lie  only  in  the  same  court. 
Moreover,  inasmuch  as  the  bill  now  before  us  does  not  show  that 
the  complainant  made  any  movement  towards  rectifying  the  decree 
for  more  than  nine  years,  and  sets  up  no  excuse  for  the  delay,  it 
is  plain  that,  independently  of  the  rule  that  a  bill  of  review  for  errors 
of  law  on  the  face  of  the  record  must  be  brought  within  the  time 
within  which  an  appeal  will  lie,  the  general  doctrine  of  laches  oflfers 
a  perfect  defense.  It  is  plain,  moreover,  that,  notwithstanding  there 
were  some  allegations  which  might,  under  other  circumstances,  be 
appropriate  for  a  bill  of  review  for  errors  of  law,  they  are  here  only 
incidental  to  the  gravamen  of  the  bill,  which,  we  have  already  shown, 
is  limited  to  alleged  fraud. 

It  is  not  necessary  for  us  to  advert  in  detail  to  the  well-settled  rule 
that  allegations  of  fraud  in  a  bill  in  equity,  positively  denied  in  the 
answer,  as  is  the  record  here,  cannot  be  sustained  on  the  tmcorrob- 
orated  testimony  of  a  single  witness, — ^which,  at  the  most,  is  all  we 
have  here, — nor  to  bear  on  the  fact  that  here  that  single  witness  is 
the  complainant,  and  that  his  testimony  lacks  the  details  essential 
in  proofs  of  that  class.  Moreover,  we  find,  under  date  of  June  23, 
1885,  the  following:  "Ordered  that  the  defendants  bring  their  ac- 
count down  to  May  22,  1885,  the  date  of  the  filing  of  additional  in- 
terrogatories, the  additional  account  to  be  filed  on  or  before  Monday, 
the  29th  instant."  This  clearly  related  to  the  bill  in  its  aspect  as  a 
bill  of  discovery,  although  the  same  day  the  "supplemental"  or 
amended  bill  was  filed.  As  already  said,  the  docket  entries  show 
that  on  July  21st,  the  respondents  filed  an  answer  to  the  amended  bill. 
The  answer  which  the  complainant  claims  was  fraudulently  withdrawn 
he  alleges  was  filed  on  June  39th.  Thtn  is  enough  in  the  dodcet 
entries  to  make  it  plain  that  that  answer,  if  it  was  ever  filed,  had  no 
relation  to  the  amended  bill.  It  appears  that  while  the  original  fain 
remained  simply  a  bill  of  discovery,  on  May  li,  1885,  the  respondents 
filed  an  answer  thereto.  Afterwards,  on  June  3d,  the  complainant 
moved  for  attachment  for  contempt  against  some  of  the  respondents 
for  not  answering  fully.  Then,  on  June  23d,  we  find  the  order  already 
cited.  Hiis  merely  ttirected  an  additional  account  to  be  filed  on  cir 
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befcu%  the  39th.  At  that  time  no  answer  was  due  to  the  bill  amended 
to  become  a  bill  of  relief,  and  the  presumption  is  inevitable  that  what- 
ever was  filed  on  the  2^h,  if  anything,  was  simply  the  account  ordered 
by  the  court  to  be  filed  on  or  before  that  date.  On  March  24,  1887, 
the  respondents  in  the  original  cause  product  therein  a  copy  ol  the 
paper  of  June  29th.  and  accompanied  the  same  with  a  motion  for  leave 
to  file  it,  attd  an  aQidavit  of  their  counsel  in  reference  thereto.  On 
March  31,  1888,  the  court  made  an  order  allowing  the  motion.  The 
court,  in  granting  leave  to  file  this  copy,  authenticated  it  as  true ;  and 
no  action  has  been  taken  on  the  part  of  the  complainant  to  qualify 
that  authentication.  Therefore  the  first  step  for  the  complainant  in 
sustaining  his  bill  of  review,  in  that  it  alleges  that  the  answer  of  July 
aist  was  fraudulently  interposed  for  the  alleged  answer  of  June  29th, 
was  to  have  brought  before  the  court  the  C(^  of  the  latter,  so  that 
the  court  could  perceive  its  nature,  or  else  to  have  challei^ed  its  au- 
thenticity. As  the  record  stands,  we  are  forced  to  the  conclusion  that 
the  alleged  answer  of  June  29th  was  of  the  character  which  we  have 
stated,  and  that  it  could  not  have  been  of  any  consequence  on  the  hear- 
ing which  occurred  in  the  original  cause,  or  with  reference  to  the  final 
decree  entered  thereon.  There  was  no  motive  whatever  to  induce 
its  suppression  as  alleged  in  the  present  bill. 

While  thus  the  very  foundation  on  which  a  superstructure  of  fraud 
could  be  erected  is  taken  away,  nevertheless,  without  referring  to  the 
record  further  than  we  have  already  done  so,  we  ought  to  repeat 
that  there  is  an  entire  failure  to  prove  by  suitable  evidence  any  charge 
of  fraud,  connivance,  or  misconduct  of  any  kind  on  the  part  of  the 
appellants,  or  of  any  one  else,  and  that  no  propo*  basis  for  any  sus- 
picion of  that  character  is  left. 

It  is  not  uncommon  for  the  supreme  court,  where  the  record  indi- 
cates merits,  but  the  court  below  has  departed  from  the  pleadings 
or  proofs,  to  reverse  the  decree,  and  remand  it,  with  leave  to  amend 
the  pleadings,  or  supplement  the  proofs,  as  the  circumstances  may 
be.  There  is  no  necessary  difficulty,  arising  from  the  mere  matter 
of  form,  to  prevent  a  bill  from  being  regarded  as  a  summary  peti- 
tion, provided  the  substantial  allegations  are  present.  The  parties 
having  been  fully  heard  on  the  merits,  we  treated  a  cross  bill  as  an 
intervening  petition  in  Gregory  v.  Pike,  15  C.  C.  A.  33,  67  Fed.  837, 
846.  But,  m  any  view,  whether  relating  to  the  bill  now  before  us 
as  framed,  or  whether  to  it  as  made  by  the  circuit  court,  no  case  can 
be  found  emanating  from  the  federal  courts  which  can  overcome  the 
defense  of  laches.  Whatever  may  have  been  the  condition  of  the 
complainant's  knowledge  before  the  copy  of  the  answer  of  June  29th 
was  ordered  to  be  filed  on  March  31,  1888,  he  then  knew  every  de- 
tail which  he  knows  at  the  present  time.  The  bill  alleges  no  excuse 
whatever  lor  his  delay,  except  the  pretense  oi  an  attempt  to  reopen 
the  case  by  a  paper  filed  on  March  25,  1887,  to  which  we  will  refer 
further  hereafter.  Under  these  cirounstances  laches  is  an  at^ote 
bar.  The  principle  is  so  well  settled  that  it  seems  hardly  necessary 
to  refer  to  authorities,  but  we  will  cite  Hardt  v.  Heidweyer,  152  U. 
S.  547,  14  Sup.  Ct.  671,  38  L-  Ed.  548,  both  as  to  what  lapse  of  time, 
when  not  excused,  operates  in  equity  absolutely  as  laches,  and  what 
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allegationf  the  bill  or  petition  must  contain  to  lay  the  basis  of  ex- 
cuse. The  decision  also  shows  that  the  defense  of  laches  is  so  abso- 
lute that  it  may  be  taken  on  demurrer ;  and,  indeed^  it  is  well  known 
that,  even  without  a  demurrer,  or  without  any  matters  appearing  in 
the  answer,  the  court  sometimes  raises  the  defense  <^  its  own  mo- 
tion. The  various  expressions  found  in  tlie  decisions  of  the  supreme 
court  with  reference  to  the  sound  discretion  of  the  court,  or  special 
circumstances,  refer  to  the  sound  discretion  of  the  court  in  which 
the  case  is  pending,  whether  the  court  of  the  first  instance  or  the 
appellate  tribunal,  and  to  peculiar  circumstances  which  may  either 
abbreviate  or  extend  the  delay  in  consequence  of  which  the  defense 
of  laches  becomes  operative.  A  collection  of  various  instances  will 
be  found  in  Galliher  v.  Cadwell,  145  U.  S.  368,  372,  373,  12  Sup. 
Ct.  873,  36  L.  Ed.  738,  where,  according  to  the  circumstances,  delays 
for  so  short  periods  as  twenty  months,  two  years,  four  years,  and, 
the  longest  there  named,  five  years,  operated  as  a  bar.  It  will  be 
impossible  for  us  to  sustain  a  decree  on  the  bill  bef(U'e  us  on  any 
theory  whatever  without  violating  the  law  with  reference  to  laches 
as  laid  down  by  the  supreme  court  on  many  occasions  and  as 
ported  by  well-established  equitable  rules. 

The  appellee  has  called  the  attention  of  the  court  to  the  fact  that 
on  March  25,  1887, — ^which  was  the  day  after  the  motion  for  leave 
to  file  the  copy  of  the  alleged  answer  of  June  2pth  was  made, — ^he, 
as  complainant  in  the  original  cause,  filed  a  petition  for  leave  to  file 
a  supplemental  bill,  whicm  was  never  considered  by  the  court,  and 
v^di,  as  he  alleges,  was  never  entered  on  the  docket.  He  brings 
to  our  attention  a  copy  of  that  petition,  which  states  that  its  object 
was  to  obtain  the  discovery  ordered  on  June  22,  1885,  and  also  to 
obtain  the  answer  which  he  alleges  was  filed  on  June  29th.  If  this 
effort  had  been  diligently  followed  up,  and  had  been  brought  to  a 
close  within  a  reasonable  period  before  the  bill  now  before  us  was 
filed,  even  though  it  had  resulted  adversely  to  the  complainant,  it 
might,  in  accordance  with  many  precedents,  have  bridged  the  l^ig 
intervening  period,  and  avoided  any  defense  of  laches ;  but  now  an- 
swers are  numerous.  It  does  not  appear  that  the  petition  was  ever 
brought  to  the  attention  of  the  court.  The  substance  of  all  windh 
could  possibly  have  been  obtained  by  it  was  obtained  by  the  order 
allowing  the  filing  of  the  copy  of  the  answer  of  June  29th ;  and,  if 
there  had  been  any  loss  of  any  right  so  far  as  the  petitioner  was 
concerned,  or  any  irregularity  through  the  alleged  omission  to  docket 
the  petition  or  to  act  on  it,  the  lapse  of  time  gives  to  all  this  the 
same  conclusive  answer  which  it  gives  to  all  the  other  propositions 
which  we  have  considered. 

Some  other  minor  matters  have  been  called  to  our  attention,  but 
they  are  not  of  sufiicient  importance,  in  any  view  of  them,  to  wei^^ 
against  the  great  preponderance  of  the  case  as  we  have  explaicc-l 
it,  and  any  reference  to  them  would  merely  prolong  this  discussios 
without  avail. 

The  appellants  did  not  obtain  a  supersedeas  of  proceedings  in  the 
circuit  court  subsequent  to  the  decree  now  appealed  from  and  pn:^ 
suant  thereto.  Also  it  is  apparent  from  what  we  have  already  states: 
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that  neither  party  can  be  properly  charged  with  all  the  conditions 
which  required  this  appeal.  Therefore  it  is  plain  that  neither  party 
should  bear  the  entire  costs,  and  it  seems  impracticable  to  appor- 
tion them  correctly  on  any  satisfactory  theory,  or  even  to  determine 
s'atisfactorily  that  they  should  be  apportioned. 

The  decree  of  the  circuit  court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  directions  to  dismiss  the  bill,  with  the 
costs  of  the  circuit  court  for  the  respondents  therein,  and  to  take 
such  further  proceedings  as  may  be  necessary  to  restore  the  final  de- 
cree entered  in  the  original  cause  on  the  31st  day  of  March,  1888, 
without  any  costs  for  either  party  in  said  original  cause  except  as 
provided  by  said  decree  of  said  31st  day  of  March,  and  neither  party 
wtU  recover  any  costs  of  appeal. 

ALDRICH,  District  Judge  (dissenting).  I  am  under  a  strong  con- 
viction that  the  decree  of  the  circuit  court  vacating  its  own  earlier 
decree  upon  the  ground  of  mistake  should  be  afBrmed,  and  the 
gravity  of  the  question  and  the  importance  of  the  principle  involved 
require  that  the  reasons  for  my  dissent  should  be  stated  at  con- 
siderable length.  The  question  is  whether  a  party  shall  lose  his  right 
of  trial  and  his  day  in  court  upon  the  merits  through  a  mistake  of 
the  court  in  considering  and  dismissing  his  bill  upon  a  paper  not 
submitted,  and  one  upon  which  the  party  has  never  been  heard  either 
as  to  its  form  or  substance.  I  can  conceive  of  no  more  important 
question  than  this.  It  at  c»ice  goes  to  the  fundamental  right  of  trial. 
N6  truth  is  more  essential  to  the  usefulness  and  the  security  of  the 
judicial  system  than  that  all  parties  shall  have  a  full,  regular,  and  fair 
trial.  It  is  hardly  less  essential  that  judicial  proceedings  shall  be  so 
ordered  that  all  parties  shall  feel  that  they  have  had  their  day  in 
court,  and  that  they  have  had  a  fair  trial. 

The  court  below  has  found  that  the  decree  dismissing  the  bill  re- 
sulted from  a  mistake  of  fact, — ^that  of  considering  an  answer  filed 
after  submission  upon  bill  and  answer, — and  that  the  mistake,  was 
one  for  which  the  court  was,  to  a  certain  extent,  responsible.  This 
finding,  with  the  same  parties  before  him,  relates  to  an  earlier  de- 
cree of  the  same  judge  in  the  same  court,  with  the  position  of  the 
parties  substantially  the  same  as  when  the  earlier  decree  was  en- 
tered. It  is  also  found  that  the  mistake  was  not  discovered  until  the 
hearing  in  which  the  finding  was  made,  and  that  the  mistake  is  one 
which  the  court  should  endeavor,  if  possible,  to  correct. 

At  the  outset  I  venture  to  say  that  no  case  can  be  found  in  this 
country  or  in  England  where  the  discretion  of  a  chancellor,  exer- 
cised to  relieve  the  parties  and  his  own  conscience  from  the  conse- 
quences of  his  own  mistake  in  dismissing  a  bill  upon  misapfn'ehen- 
sion  as  to  the  state  of  the  pleading,  has  been  overruled  by  an  ap- 
pellate tribunal,  and  the  chancellor  compelled  to  execute  a  decree 
which,  upon  a  subsequent  hearing,  with  the  parties  all  before  him, 
and  with  the  situation  unchanged,  and  no  third-party  interests  inter- 
vening, he  has  found  as  a  matter  of  fact  was  based  upon  a  mistake 
of  fact,  preliminary  to  the  merits,  which  deprived  the  party  of  his 
day  in  court.  If  it  is  done  in  this  case,  it  will  be  the  first  instance 
in  the  history  of  equity  jurisiirudence. 
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It  is  not  seriously  contended  in  argument  or  in  the  majority  opin- 
ion that  the  mistake  was  not  made  substantially  as  found  by  the 
circuit  court;  and  the  majority  opinion  proceeds  upon  the  idea,— 
First,  that  relief  cannot  be  granted,  because  the  petitioner  proceeded 
in  his  application  for  relief  upon  allegations  of  fraud,  rather  than 
mistake ;  and,  second,  that  his  right  to  relief  was  lost  through  laches 
or  lapse  of  time.  I  cannot  but  feel,  therefore,  that  the  reasoning 
resorted  to  to  uphold  the  mistaken  and  wrong  decree  is  extremely 
technical  as  applied  to  a  situation  like  the  one  in  question;  and  this 
is  so  because  a  course  of  reasoning,  which  has  been  the  outgrowth 
<^  public  poliqr  and  the  necessity  of  upholding  decrees  and  orders 
based  upon  hearings  upon  the  merits,  is  invoked  by  the  majority 
opinion  to  fortify  and  hold  fast  to  a  decree  not  based  upon  the 
merits,  but  upon  a  mistake,  which  side-tracked  the  merits,  and  de- 
prived the  plaintiff  of  a  hearing. 

I  maintain  that  the  order  of  the  circuit  court  setting  aside  the  mis- 
taken and  unwitting  decree  of  dismissal  was  required — First,  upon 
general  grounds  of  equity;  and,  second,  because,  as  a  result  of  the 
mistake,  the  plaintiff  was  denied  the  due  process  of  law  guarantied 
to  suitors  by  amendment  5  of  the  federal  constitution. 

While  it  is  somewhat  unusual  to  vacate  decrees  after  enrollment, 
it  is  not  by  any  means  unheard  of,  and  the  power  to  do  so  upon 
proper  proceedings  in  respect  to  unauthorized  decrees  and  those 
based  upon  mistakes  not  relating  to  the  merits,  but  preliminary 
thereto,  when  justice  requires  it,  is  unquestioned.  Phillips  v.  Neg^ey, 
117  U.  S.  665,  674,  6  Sup.  Ct.  901,  29  L.  Ed.  1013;  Freem.  Judgm. 
§  100,  and  cases  in  note  x ;  Black,  Judgm.  §  301 ;  Seton,  Decrees 
Ch.  :;^7;  2  Daniell,  Ch.  PI.  &  Prac.  (6th  Ed.)  §§  Z026.  1027,  and 
cases.  See,  also,  cases  in  17  Am.  &  Et^.  Enc.  Law  (2d  Ed.)  p.  837, 
note  5,  subd.  "o." 

It  is  undoubtedly  a  general  rule  that  no  deliberate  decision  should 
be  reversed  by  the  same  court  where  reversal  would  do  injustice, 
or  unduly  disturb  rights  of  property ;  and  it  is  equally  axiomatic  that, 
if  a  decision  is  clearly  incorrect,  and  no  injurious  results  will  be  likely 
to  follow  from  a  reversal,  and  especially  if  the  decision  is  injurious 
and  unjust  in  its  operation,  it  is  the  imperative  duty  of  the  court 
to  reverse  it.  In  a  case  like  this  an  arbitrary  rule  which  would  deny 
to  courts  the  power,  or  absolve  them  from  the  daty^  of  relieving 
from  their  own  mistakes  in  deciding  cases  upon  wrong  "papers  or  the 
wrong  record,  would  be  discreditable  to  the  administration  of  justice. 
Such  a  hard  and  fast  rule  would  be  contrary  to  the  spirit  of  the  law 
and  contrary  to  equity.  It  would  at  once  violate  the  plain  teachings 
of  simple  justice.  It  would  compel  a  chancellor  to  hold  fast  to  a 
right  which  he  had  established  upon  a  clear  mistake.  Of  course,  a 
court  should  and  would  stand  to  its  decree  based  tipon  an  adjwU- 
cation  of  the  facts  and  of  the  law ;  and  probably  no  one  would  con- 
tend that,  after  the  end  of  the  term  or  the  lapse  of  the  statutory  time 
for  appeal,  it  would  enter  upon  a  review  of  the  merits,  and  upon 
ground  of  error  disturb  its  ruUngs  of  law  or  findings  of  fact;  but 
neither  conceding  nor  maintaining  this  rule  of  stare  decisis  touches 
the  question  of  a  decree  which  is  wholly  based  upon  a  mistake  as  to 
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jurisdiction,  or  upon  a  mistake  preliminary  to  the  merits,  like  the 
one  presented  here.  Hie  first  would  be  the  i^ew  of  the  judgment 
-•f  the  chancellor;  the  second  would  be  the  cbrrection  of  a  piire 
mistake.  Every  regularly  constituted  court  has  and  must  have  in- 
herent power  to  do  all  things  that  are  reasonable  and  necessary 
for  the  administration  of  justice  within  the  scope  of  its  jurisdiction. 
Holding  fast  to  a  decree  based  upon  a  mistake  of  the  court  preliminary 
to  the  merits  is  not  administering  justice.  On  the  contrary,  it  is 
administering  a  mistake, — administering  a  wrong;  still  worse,  ad- 
ministering the  mistake  and  the  unwitting  wrong  of  the  court. 

The  general  rule  that  rdief  icom  decrees  and  judgments  will  not 
be  granted  upon  motion  after  the  term  has  no  application  here.  This 
is  a  proceeding  whereby  all  the  parties  are  again  brought  before  the 
court,  and  under  circumstances  in  which  jurisdiction  both  over  the 
parties  and  the  subject-matter  again  obtains.  The  court  therefore 
has  full  and  complete  power  to  do  what  ought  to  be  done. 

There  is  no  general  rule  that  should  govern  this  case.  The  peti- 
tioner has  never  had  a  trial,  and  he  is  entitled  to  one.  He  never 
submitted  the  case  upon  the  answer.  He  has  never  been  heard  upon 
any  question  as  to  its  fcntn,  substance,  or  effect.  That  he  has  not 
had  a  hearing  is  due  in  part,  as  found,  to  a  mistake  of  the  court,  and 
the  nature  of  that  mistake  was  never  discovered  until  the  hearing 
in  which  the  finding  was  made.  But,  without  regard  to  when  it  was 
discovered,  I  should  maintain  that  the  court,  in  the  presence  of  the 
parties,  had  the  inherent  power  of  correcting  the  mistake.  The  right 
of  a  «>urt  to  anrect  a  mistake  .of  this  character  must  be  an  inherent 
right  I  cannot  devest  myself  of  the  opinion  that  there  is  a  wide 
difference  between  the  idea  of  disestablishing  a  right  settled  by  a 
decree  upon  hearing  and  the  disestablishment  of  a  decretal  right 
created  by  the  court  through  dismissing  a  bill  before  hearing  upon 
mistake.  In  the  first  instance  the  right  is  established  upon  a  regu- 
lar proceeding,  and  in  accordance  with  the  constitution  and  the  laws ; 
while  in  the  other  the  right  is  established  upon  a  mistake, — an  irregu- 
larity,— and  a  consequent  denial  of  the  right  of  a  hearing. 

The  relief  sought  herein  is  not  a  review  of  the  case  upon  the  merits 
as  to  either  taw  or  fact,  for  the  reason  that  the  merits  of  the  plain- 
tiffs case,  as  presented  by  his  cniginal  bill,  have  never  had  a  first*- 
instance  consideration  or  decision  as  to  either  law  or  fact.  The  va- 
cated decree  was  not  based  upon  a  decision  upon  evidence  or  upon 
the  merits  of  the  bill,  but  upon  the  allegations  of  a  distinct  and  dif- 
ferent answer,  filed  after  submission  upon  bill  and  answer,  arid  by 
reason  of  the  rule  of  law  that  in  a  case  submitted  upon  bill  and  an- 
swer the  allegations  of  the  answer  are,  for  purposes  of  decision, 
to  be  accepted  as  the  facts  of  the  case,  and  the  relief  sought  is,  in 
effect,  only  a  review  of  the  order  of  dismissal ;  and  the  grotmd  of  re- 
lief is  that  the  court,  by  mistake,  dismissed  the  bill  upon  the  merits 
of  an  answer  not  submitted,  and  not  before  it.  So  this  proceeding, 
although  somewhat  in  the  form  of  a  bill  of  review,  is,  in  substance, 
not  one  in  the  sense  in  which  such  a  bill  is  understood  to  be  main- 
tained,— as,  for  instance,  to  correct  mistakes  of  law  apparent  on  the 
record,  or  for  a  review  of  the  merits  upon  the  ground  of  mistake 
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or  newly  discovered  evidence, — ^but  is,  in  effect  and  substance,  and 
should  be  treated  upon  the  sittxation  presented  by  the  findings  of  the 
circuit  court  simj^y  as,  a  petition  or  summary  proceeding  Tor  relict 
from  an  inadvertence  or  mistake  in  dismissing  a  biH  upon  the  facts 
stated  in  an  answer  supposed  to  be  before  the  court,  when  in  fact 
the  aHegations  of  the  answer  were  neither  admitted  nw  before  the 
court  for  consideration  under  the  submission. 

The  questions  presented  by  this  record  should  be  approached  with 
the  idea  that  it  is  contrary  to  principles  of  natural  justice  that  one 
party  should  be  benefited  or  that  another  party  should  suffer  by  a 
decree  based  upon  inadvertent,  aoddent,  or  mistake;  for,  as  said 
by  Chief  Justice  Marshall  in  an  early  case,  "It  is  i^;ainst  conscience 
that  one  should  enjoy  such  a  benefit  or  that  another  should  suffer 
such  a  wrong."  If  we  sustain  the  circuit  court,  we  establish  no 
OToperty  right,  but  we  give  to  the  complainant  what  he  has  never 
had, — a  trial  and  a  consideration  of  his  case  upon  the  merits,  or  a 
hearing  upon  the  bill  and  answer  as  they  stood  when  the  case  was 
submitted  on  bill  and  answer,  where  both  parties  can  be  heard.  But, 
on  the  contrary,  as  a  record  showing  a  dismissal  of  a  bill,  upon  bill 
and  answer,  operates  as  a  bar  to  subsequent  suits  in  respect  to  the 
same  subject-matter,  if  we  reverse  the  circuit  court  we  establish  a 
property  right,  and  do  an  injustice  by  compelling  that  court,  against 
its  conscience,  to  hold  to  a  decision  dismissing  a  bill  which  that 
court  finds,  as  a  matter  of  fact,  was  ordered  under  a  mistake  of  £act, 
not  as  to  the  merits  of  the  case  as  to  either  law  or  fact,  but  as  to  the 
state  of  the  pleadings  before  it. 

In  my  view,  we  may  disregard  the  question  whether  the  complain- 
ant is  entitled  to  relief  upon  a  strict  bill  of  review  as  such,  and  we  may 
and  ought  to  treat  his  bill  as  within  that  class  of  rare  occurrence 
which  is  referred  to  by  Lube,  by  Mitford,  by  Story,  and  by  other 
authors  on  equity  procedure,  as  embracing  petitions,  supplemental 
bills,  and  bills  in  the  nature  of  a  bill  of  review,  and  which  are  not 
subject  to  all  the  limitations  as  to  scope  and  time  incident  to  a  bill 
of  review  proper,  and  which  may  be  invoked  in  the  same  cause  be- 
tween the  same  parties  for  the  purpose  of  suspending  or  avoiding  a 
former  decree,  and  because,  a  case  having  been  concluded  by  such 
a  decree,  it  is  necessary  to  bring  the  parties  again  before  the  court 
upon  an  original  petition  or  bill;  and  I  am  under  a  strong  convic- 
tion that  the  relief  sought  ought  to  be  afforded,  not  upon  the  ground 
o(  fraud,  for  that  is  not  shown,  but  upon  the  ground  of  accident  or 
mistake,  wlUch  is  found  as  a  fact,  and  stated  by  the  learned  circuit 
judge  in  the  court  below  as  a  reason  for  his  action  in  vacating  the 
original  decree ;  and,  if  necessary  for  such  relief,  that  leave  should  be 
granted  to  reframe  the  petition  to  the  end  that  relief  may  be  af- 
forded upon  the  ground  of  mistake  in  accordance  with  the  view  of 
the  circuit  court  as  shown  by  the  findings  and  the  opinion  therein. 
But  I  shall  refer  to  tins  feature  of  the  case  at  the  conclusion  of  my 
dissent. 

The  difliculties  of  the  situation  presented  here  should  not  be  mag- 
nified by  confounding  this  case  with  authorities  based  upcm  situa- 
tions where  there  was  a  hearing  upon  the  merits  and  a  final  deoee. 
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and  where  the  parties  had  departed  from  the  court  with  their  rights 
established  and  unchallenged,  and  where,  through  lapse  of  time,  public 
interests  and  the  interests  of  third  parties  haa  intervened.  This  de- 
cree, at  the  most,  was  a  decree  precipitated  by  a  technical  rule  as  to 
the  effect  of  a  submission  upon  bill  and  answer,  and  it  now  turns 
out  that  the  application  of  the  rule  was  under  a  mistake  and  misap- 
prehension of  fact  in  respect  to  the  submission;  neither  the  court 
nor  the  parties  understanding  correctly  under  what  answer  the  cause 
was  submitted.  In  other  words,  the  court  and  the  parties  were  labor- 
ing under  a  mistake  of  fact  as  to  the  state  of  the  pleadings. 

The  cause  remained  upon  the  docket  from  October,  1885,  when 
the  order  that  the  bill  be  dismissed  was  entered,  imtE  October,  1887, 
when  the  decree  thereon  now  under  consideration  was  entered.  The 
docket  entries  show  that  the  complainant  resorted  to  a  petition  for 
rehearing  withm  12  days  from  the  order  dismissing  the  bill,  and  that 
he  constantly  sought  relief  by  motions  and  petitions  from  that  time 
forward  to  1887,  n*om  what  he  alleged  was  an  unjust  and  mistaken 
result. 

While,  as  a  general  rule,  the  law  as  administered  by  courts  is  care- 
ful to  protect  rights  which  vest  in  reliance  upon  judicial  decrees, 
if  there  is  no  change  in  the  situation,  and  no  actual  voting  oi  rights 
of  third  parties,  the  law  naturally  inclines  to  the  idea  of  relieving 
from  mistake  and  accident  and  to  the  idea  of  correcting  that  which  is 
wrong.  In  this  case  the  technical  final  decree — technical  in  the 
sense  01  not  being  based  upon  a  hearing  on  the  merits — ^beyond  ques- 
tion faad^its  fotmdation  in  mistake  and  misapfArehension;  and  I  can- 
not bring  myself  to  a  concurrence  in  the  view  that,  in  a  case  where 
no  third  party  rights  are  in  question,  where  no  que8ti(»i  of  public 
justice  is  involved,  where  the  same  parties,  with  no  change  in  the 
situation,  are  before  the  same  court  and  the  same  judge,  that  the 
court  is  without  the  power  to  correct  a  decree  to  which  it  was  led 
through  an  error  or  mistake  of  fact  as  to  the  state  of  the  pleadings, 
and  a  mistake  which  it  distinctly  finds  produced  an  unauthorized,  mis- 
taken, and  inadvertent  result.  Such  power  must  exist  as  an  inherent, 
necessary,  and  wholesome  function  of  a  tribunal  established  to  ad- 
minister law,  not  upon  the  basis  of  mistakes  and  accidents,  but  upon 
principles  of  equity  and  justice. 

The  learned  judge,  in  vacating  the  decree,  finds  that  the  hearing 
^ok  place  under  a  mistake  of  Eill  parties, — ^the  counsel  for  the  com- 
^ainant,  because  he  supposed  the  case  had  been  set  down  for  hear- 
ing upon  the  bill  and  answer  as  they  stood  on  June  29th,  and  under 
a  mistake  of  the  court  and  of  the  counsel  for  the  defendant  in  setting: 
the  case  down  for  hearing  upon  the  bill  and  answer  of  July  21st, — with 
the  result,  as  the  learned  judge  proceeds  to  say,  "that  the  complain- 
ant has  not  been  allowed  to  make  out  his  case,"  and  that  "there 
has  been  no  hearing  upon  the  merits."  The  circuit  court  frankly 
says: 

"Thwe  wftB  a  mistake  of  fact,  for  which  I  think  Hie  parties,  the  counsel, 
and  the  conrt  were  all  to  a  certain  extent  responsible.   The  coTirt  nndf>rtook 
to  render  a  decision  and  enter  a  decree  on  the  bill  and  answer  filed  on  July 
Stst;  which  was  a  wrong  proceeding  on  Its  part   •  •  •  Tb^  eomplalnant 
U4r.— 62 
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objected  to  any  bearing  npon  tUs  bill  and  aniwer,  and  tbe  coort  bad  no 
right  to  set  tbe  Qase  down  tot  bearing  nnleaa  apm  motloa  of  Uia  cam- 
plalnant)  or  wltb  bla  assent" 

Notwithstanding  the  term  was  passed,  and  notwithstanding  the  fact 
that  time  had  elapsed,  I  maintain  that  it  is  plain  that,  the  ciroiit 
court  having  the  same  parties  before  it,  with  the  position  of  the  par- 
ties substantially  the  same  as  when  the  final  decree  was  entered,  as 
is  found  by  the  learned  judge  below,  and  there  being,  as  said  by  the 
circuit  court,  clear  error  (meaning  the  mistake)  which  was  not  dis- 
covered until  that  time  (the  time  of  vacating  the  decree),  the  court 
had  power,  in  the  exercise  of  its  discretion,  to  relieve  from  the  un- 
just and  wrong  decree  resulting  from  a  mistake  which  the  court  had 
the  courage  to  declaore  it  was  m  part  responsible  for,  and  which,  as 
he  says,  "the  court  should  endeavor,  if  possible,  to  correct." 

I  do  not  question  the  general  proposition  that,  where  the  situation 
of  the  parties  has  materially  changed,  or  where  third  party  interests 
have  intervened,  considerations  of  public  policy  may  compel  a  wrong 
and  mistaken  decree  to  stand;  but  such  views  are  wholly  exdud^ 
from  the  present  situation,  because  here  the  parties  and  their  condi- 
tions are  the  same.  And  thus  the  question  presented  is  whether, 
under  such  circumstances,  a  decree  based  upon  accident  and  mistake, 
which  the  judge  making  it  says  resuhed  from  accident  and  mistake, 
and  which  the  record  demonstrates  was  the  result  of  mistake,  shall 
stand  as  an  impregnable  barrier,  or  whether  it  shall  yield  to  plain 
and  palpable  considerations  of  justice. 

It  is  not  necessary  tb  maintain  that  the  order  vacating  the  decree 
is  altogether  one  resting  in  discretion  in  the  sense  that  it  was  not  ap- 
pealable; but  I  do  maintain  that  in  respect  to  the  merits,  and  in  re- 
spect to  the  time  in  which  relief  was  sought,  the  order  so  far  rests 
in  discretion  that  it  should  not  be  disturb^!,  if,  as  said  in  the  Michi- 
gan case, — Stockley  v.  Stockley,  93  Mich.  307,  53  N.  W.  523  (see, 
also,  3  Enc.  PI.  &  Prac.  p.  585,  par.  2,  note  2,  and  Id.,  p.  588,  and 
cases  cited  in  note), — it  effectuates  substantia!  justice,  and  protects 
the  legal  and  equitable  rights  of  the  parties.  The  supreme  court  has 
repeatedly  and  expressly  refrained  from  deciding  such  questions  in 
respect  to  orders  as  to  judgments  appealable,  and  from  distnri>ing 
action  of  the  circuit  courts  in  the  exercise  of  discretion.  See  cases 
collected  3  Enc.  PI.  &  Prac  589,  in  note  on  appeals. 

While  the  weight  of  authorities  seems  to  hold  that  a  bill  of  review, 
strictiy  speaking,  which  does  not  constitute  a  part  of  the  original 
cause,  should  be  brought  within  the  time  in  which  the  case  could  be 
appealed,  or  in  which  a  writ  of  error  would  lie,  there  is  no  absolute 
time  rule  in  respect  to  bills  which  are  incident  to  and  a  part  of  the 
original  cause  and  of  the  class  of  which  I  have  spoken,  and  it  is  for 
the  reason  that  they  are  incident  to  and  become  a  part  of  the  original 
cause.  Such  proceedings  are,  in  nature  and  substance,  like  a  peti- 
tion in  the  same  cause  between  the  same  parties,  to  right  that  which 
is  wrong. 

I  think  the  facts  stated  in  Judge  Colt's  opinion  should  be  treated 
as  conclusive,  because  he  says,  "under  the  facts  as  I  find  them,"  etc. 
But,  entirely  independent  of  this,  the  record  shows  clearly  enough 
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what  the  mistake  was.  There  was  an  answer  filed  on  June  39th,  and 
on  that  answer  the  cause  was  set  down  for  hearing  on  bill  and  answer. 
Late-,  on  July  21st,  another  answer  was  filed,  but,  as  the  court  now 
finds,  the  case  was  not  set  down  for  hearing  thereon;  yet  the  court, 
under  misai^ehension,  dismissed  the  bill  upon  the  answer  upon 
which  the  case  had  not  been  submitted.  So  it  follows,  in  fact,  Uiat 
the  bill  was  dismissed  upon  a  record  which  was  not  before  the  court 
through  mistake  of  fact  in  considering  a  record  not  before  it,  rather 
than  the  record  which  the  previous  submission  called  for.  There  is 
some  confusion  upon  the  record  as  to  what  the  lost  answer  of  June 
29th  contained,  but  that  is  really  of  no  consequence,  except  as  show- 
ing how  the  mistake  hap^ned.  It  was  not  what  the  answer  of  June 
2gth  did  or  did  not  contam  that  wrought  the  injury  to  the  petitioner. 
It  is  quite  sufficient  to  say  that  his  bul  was  overtnrown  and  his  case 
dismissed  by  reason  of  the  allegations  of  fact  contained  in  the  answer 
of  July  2ist.  The  case  had  not  been  submitted  on  such  answer,  and 
the  harm  resulted  from  its  being  considered  against  his  protest,  and 
without  his  knowledge. 

I  do  not  propose  to  enter  upon  any  elaborate  discussion  of  the 
numerous  authorities,  which  are  somewhat  confused  as  to  the  scope 
of  the  strict  writ  of  review.  I  do  not  enter  upon  such  discussion  for 
the  reason,  as  it  seems  to  me,  that  under  a  bill  in  the  nature  of  a 
petition,  which  it  sometimes  designated  as  a  supplemental  bill,  some- 
times as  a  bill  in  the  nature  of  a  bill  of  review,  and  sometimes  as  a 
petition,  but  which  is  in  fact  an  incident  of  the  original  cause',  though 
issuing  as  an  independent  or  original  proceeding  for  the  purpose  of 
getting  the  parties  before  the  court,  a  court  not  only  has  unquestion- 
able power,  but  is  under  the  imperative  duty,  not  by  arbitrary  methods, 
not  ex  parte,  and  not  in  violation  of  vested  rights  or  principles  of 
jtistice,  but  when  face  to  face  with  the  parties  interested  in  the  con- 
troversy, with  the  conditions  unchanged,  to  correct  its  orders  and 
decrees  which  are  fotmded  either  in  accident,  mistake,  or  fraud. 

Tile  right  of  the  party  holding  this  decree  was  not  an  inherent  or 
natural  right.  The  right  was  founded  upon  the  action  of  the  court, 
and,  with  the  parties  before  it,  the  court  subsequently  discovered  that 
its  action  was  under  misapprehension  and  mistake ;  that  its  action  was 
taken  and  its  decree  made  upon  a  record  not  submitted.  Vacating 
this  decree,  therefore,  did  not  involve  the  destruction  of  an  inherent 
and  absolute  right.  The  vacating  order  only  means  that  one  shall 
not  hold  by  virtue  of  a  decree  ol  a  court  that  which  has  been  ac- 
corded to  him  through  accident  and  mistake ;  and,  as  already  said, 
the  effect  is  only  to  send  the  parties  to  a  hearing  upon  the  merits, 
where  justice  can  be  done,  and,  if  the  defendants  have  a  case,  their 
rights  will  be  accorded  to  them. 

It  would  be  a  startling  proposition  that  a  judge,  who,  in  handing 
down  memorandums  in  two  cases,  misplaces  them  by  inadvertence 
or  mishap,  thereby,  contrary  to  his  purpose,  dismissing  a  cause  which 
he  intended  to  hold,  and  holding  one  which  he  intemled  to  dismiss, 
has  no  power,  after  the  end  of  the  term  or  at  any  time,  upon  proper 
proceedu^,  with  all  the  parties  before  him,  and  no  third  party  in- 
terests intervening,  to  undo  the  wrong  resulting  from  such  a  mistake. 
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and  therel^  to  prevent  a  miscarriage  of  justice.  I  think  tlie  case  of 
U.  S.  V.  Williams  (in  the  Eighth  circuit)  14  C.  C.  A.  440,  67  Fed. 
384,  entirely  correct  in  principle,  and  entirely  consistent  with  the 
English  and  American  authorities,  so  far  as  it  deals  with  the  in- 
herent and  necessary  power  of  the  court  to  correct  its  own  mistakes. 
Whether,  in  view  of  the  supreme  court  authorities  to  the  effect  that 
the  enrollment  of  the  decree  is  presumed  to  have  been  made  at  the 
close  of  the  term,  it.  should  be  done  on  summary  motion,  rather  than 
by  resorting  to  an  original  bill  in  the  nature  of  a  bill  of  review  or  a 
summary  petition,  it  is  unnecessary  to  say,  because  the  case  before  us 
is  not  upon  motion,  but  upon  petition  for  relief;  and,  although  pro- 
ceeding  upon  the  idea  of  haud,  we  may  treat  it  as  a  case  for  relief, 
as  the  circuit  court  wisely  did,  up<»i  the  ground  of  mishap,  mistake, 
or  irregularity.  To  me  it  seems  periectly  plain  that  this  complain- 
ant should  have  relief  from  the  decree  dismissing  his  bill,  which, 
though  final  in  name,  is  technical  in  substance,  in  the  sense  that  there 
never  was  a  hearing  upon  the  merits. 

Setting  a  case  down  for  hearing  upon  bill  and  answer  is  an  admis- 
sion of  the  facts  set  out  therein,  and,  as  has  been  said,  by  inad- 
vertence or  mishap,  under  this  entry,  the  case  was  made  to  turn  upon 
an  answer  filed  subsequent  to  the  submission.  The  court  therefore 
turned  the  case  against  the  TOmplainant  upon  an  admission  which 
he  never  made.  The  circuit  judge  so  finds,  and  the  record  sustains 
the  finding.  At  all  events,  there  is  nothing  in  the  record  to  justify 
this  court  in  interfering  with  the  discretion  involved  in  the  finding 
of  such  fact  by  the  judge  who  made  the  finding  and  vacated  the  decree. 

This  case  simply  presents  a  mistake  in  dismissing  a  bill  preliminary 
to  the  merits.  That  this  party  should  either  have  a  decision  of  his 
case  upon  the  record  as  it  stood  when  the  cause  was  submitted  upon 
bill  and  answer,  or  an  opportunity  to  try  his  case  upon  the  merits, 
is  the  plain  demand  of  simple  justice.  He  has  never  had  either,  and, 
if  he  fails  to  get  one  or  the  other,  -he  is  denied  a  plain  and  sacred 
fundamental  right.  That  the  mistake  of  a  judge  in  dismissing  a  bill 
upon  a  wrong  record  becomes  so  impregnable  and  unalterable  as  to 
work  such  a  dire  result,  I  cannot  agree.  To  me  it  is  inconceivable 
that  a  judge  with  all  the  parties  before  him  is  unalterably  bound  by 
an  order  dismissing  a  case  which  is  made  under  misapprehension 
and  upon  a  wrong  record, — by  an  order  made  through  mistake  of 
considering  facts  as  admitted  which  were  not  even  submitted.  That 
the  complainant  did  not  get  a  hiring  upon  the  record  actually  sub- 
mitted was  the  result  of  arcident  or  mistake,  as  the  circuit  court  has 
found,  and  the  defendant  therefore  manifestly  got  what  he  was  not  en- 
titled to, — an  order  of  dismissal  upon  an  answer  filed  subsequent  to 
the  entry  of  hearing  on  bill  and  answer. 

Courts  should  never  strain  a  technical  rule  for  the  purpose  of  sus- 
taining a  technical  advantage  at  the  expense  of  substance  and  to  the 
exclusion  of  the  merits  of  a  case.  As  a  general  rule,  a  final  decree 
is  conclusive,  and  establishes  the  right;  but  within  reasonable  rules, 
and  with  the  parties  before  the  court,  the  right  is  subject  to  being 
disestablished  upon  grounds  of  mistake,  acddent,  or  fraud.  The  right 
is  not  tixed  and  unalterable  in  the  sense  that  it  shall  stand  though 
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based  upon  accident  or  fraud.  The  right  to  hold  the  decree  was 
at  once  challenged,  and  the  complainant  contended  for  relief  time 
and  again,  and  finally  yielded  to  the  second  (or,  rather,  the  third) 
dedsion  of  the  circuit  court  against  him;  and,  failing  to  get  ^Hhat 
it  has  subsequently  been  found  he  was  entitled  to,  he  yielded  for  a 
time;  and  the  mistake  being  the  mistake  of  the  court,  and  the  in- 
justice resulting  from  such  a  mishap,  and  the  decree  having  been 
challenged  over  and  over  again  without  relief,  his  inaction  between 
the  decision  on  rehearing  and  the  final  application  in  this  i»-oceeding 
should  be  treated  as  involuntary,  like  yielding  to  process  regular  upon 
its  face,  or  to  an  unconstitutional  law. 

The  Lord  Bacon  act  has  never  been  accepted  in  this  country  or 
in  England  as  taking  from  the  courts  the  inherent  power  of  correct- 
ing mistakes  in  accordance  with  the  plain  demands  of  justice.  As 
has  been  said,  the  bill  was  dismissed,  as  the  circuit  court  finds,  upon 
facts  and  upon  a  record  not  submitted.  The  character  of  the  mistake 
is  found  as  a  matter  of  fact  by  the  circuit  court,  and  that  court 
says  the  decree  is  based  upon  a  wrong  decision,  and  one  from  which 
relief  should  be  given.  I  agree  with  this  view  entirely,  and  think  it 
is  quite  plain  that  it  is  so. 

There  is  a  wide  difference  and  a  marked  distinction  between  a 
case  like  this,  where  there  never  has  been  a  hearinpf  on  the  merits, 
and  cases  where  the  decree  is  based  upon  a  full  hearing.  As  pointed 
out  by  Mr.  Black,  in  his  work  on  Judgments  and  the  Doctrine  of  Res 
Judicata,  at  section  301  (and  see  note  42) : 

"The  rale  that  a  decree  once  enrolled  cannot  be  opened  except  by  a  bill 
of  review  or  by  an  orlglDal  bill  for  fraud  Is  subject  to  well-founded  excep- 
tions arising  In  caBea  not  heard  upon  the  merits,  and  In  which  it  is  alleged 
that  the  decree  was  entered  by  mistake  or  aorprlse,  or  under  snch  circum- 
stances as  shall  satisfy  the  court,  in  the  exercise  of  a  sound  discretion,  that 
the  decree  ought  to  be  set  aside." 

Mr.  Freeman,  in  his  treatise  on  Judgments  (section  100,  and  see 
cases  in  note  i),  recognizes  the  same  doctrine  as  one  necessary  to  the 
administration  of  justice,  and  says: 

**Accordlngly  it  la  laM  down  by  the  most  eminent  elementary  writers,  and 
folly  sustained  by  the  adjudged  eases,  lliat  when  a  case  has  not  been 
heard  on  the  merits  tiie  court  wUI.  good  cause  being  shown,  cacerclse  a  dis- 
cretionary power  of  vacating  an  emollmait  and  giving  the  party  an  op- 
portnnlty  of  having  his  case  dlscnased.  Hie  fact  that  the  merits  of  the 
case  were  neyer  before  the  court  seems  to  be  the  controlling  one  In  all  ap- 
plications for  the  exercise  of  this  discretionary  power.  Therefore,  whwe 
the  decree  la  perfectly  regular,  so  far  as  regards  the  appearance  of  the 
parties,  and  is  In  conformity  with  tiie  general  practice.  It  may  be  vacated, 
at  the  discretion  of  the  court,  upon  a  showing  of  mistake,  accident,  or  sur- 
*^se,  or  of  negllgotce  of  the  solidtor,  by  whl^  a  deci8l<m  m  the  merits 
was  prevented." 

The  same  idea  is  forcibly  expressed  by  Mr.  Whitehouse  in  his  work 
on  Eqtuty  Practice,  at  section  259,  and  see  note. 

I  do  not  propose  to  go  over  the  'numerous  English  and  American 
authorities  which  agree  as  to  the  power  of  the  court  to  relieve  from 
its  decrees  based  i^n  accklent  or  fraud.  The  point  of  departure 
between  the  state  authorities  and  the  decisions  of  the  supreme  court 
only  relates  to  the  time  and  mode  of  the  application  for  relief.  In 
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many  of  the  states  the  time  and  manner  are  regulated  by  statute, 
but  in  the  federal  courts,  in  the  absence  of  statutory  provisions,  each 
case  must  be  governed  by  its  own  circumstances;  and  the  supreme 
court,  while  adopting  the  rule  that  motions  to  vacate  must  be  made 
within  the  term,  and  the  general  rule  that  a  bill  of  review  strictly 
as  such  must  be  made  within  the  time  ,in  which  a  writ  of  error  or 
an  appeal  could  be  taken,  has  repeatedly  recognized  the  broader 
view,  which  permits  of  relief  at  a  later  period  upon  petitions,  supple- 
mental bills,  and  bills  in  the  nature  of  bills  of  review,  and  that  each 
case  must  be  governed  by  its  own  circumstances. 

The  recent  case  of  Blythe  Co.  v.  Hinckley  (C.  C.  A.)  in  Fed.  827, 
enundates  no  new  rule.  It  is  merely  a  reiteration  of  the  old  and 
familiar  rule  that  bills  of  review  ordinarily  must  be  filed  within  the 
time  limited  by  statute  for  taking  an  app^  where  the  review  is  not 
sought  on  matter  discovered  since  the  decree.  The  case  at  bar  is 
even  stronger  than  a  case  founded  on  evidence  discovered  since  the 
decree,  ior  here  the  discovery  is  of  a  mistake  which  led  the  coort  un- 
wittingly to  disregard  all  evidence  and  forego  all  decision  except 
such  as  related  to  an  answer  not  before  it. 

The  strong  expressions  of  the  supreme  court  in  support  of  the  doc- 
trine of  stare  decisis  and  of  the  idea  of  the  inviolabUity  of  final  de- 
crees have  afanost  always  been  qualified,  as  in  Phillips  v.  Negley,  1x7 
U.  S.  665,  674,  6  Sup.  Ct  901,  39  L.  Ed.  1013,  by  an  exception  or 
saving  clause  in  respect  to  the  power  of  the  court  to  correct  clerical 
mistakes,  to  reinstate  a  cause  dismissed  by  mistake,  and  that  class 
of  cases  where  relief  is  granted  upon  principles  of  equity,  and  such 
as  are  covered  by  writs  of  error  coram  vobis  at  law. 

In  U.  S.  v.  McKnight,  i  Cranch,  C.  C.  84,  Fed.  Cas.  No.  15,695, 
the  court  at  a  subsequent  term  set  aside  a  Judgment  entered  by  mis- 
take. In  The  Palmyra,  12  Wheat,  i,  10,  6  L.  Ed.  531,  Mr.  Justice 
S^tory  observed  that: 

"EYery  court  miiBt  be  presumed  to  eza*clse  those  pow«-B  belonging  to  ft 
which  are  necessary  for  the  promotion  of  public  justice;  and  we  do  not 
doubt  that  this  court  posseasea  the  power  to  restate  any  cause  dismissed 
by  ml8tak&  The  reinstatement  of  the  cause  was  founded.  In  Um  (Hulnttm  ef 
this  court  upon  the  plain  princdples  of  Justice,  and  Is  according  to  Oe  fciMwn 
practice  of  othw  Judicial  tribunals  In  like  eases.** 

In  Sibbald  v.  U.  S.,  12  Pet.  488,  492,  9  h.  Ed.  I167,  the  court,  in 
stating  the  general  rule  that  courts  cannot  reverse  final  decrees  for 
errors  of  fact  or  law  after  the  term  in  whidi  they  have  been  rendered, 
expressly  qualify  it  by  saying,  "Unless  for  clerical  mistakes,  or  to 
reinstate  a  cause  dismissed  by  mistake."  So  in  City  of  Elizabeth 
Nicholson  Pavement  Co.,  24  L.  Ed.  1059,  the  sui»'eme  court,  through 
Mr.  Justice  Bradley,  said,  "Wc  have  no  doubt  of  our  power  at  any 
time  to  amend  a  decree  which  has,  by  inadvertence  or  mistake,  been 
entered  in  a  different  form  from  that  in  which  we  intraded  it.'*  In 
Insurance  Co.  v.  Boon,  95  U.  S.  tl7, 125,  24  L.  Ed.  395,  the  supreme 
court  observed  that,  "whatever  may  have  been  the  rule  announced 
in  some  of  the  old  cases,  the  modem  doctrine  is  t\at  some  orders 
and  amendments  may  be  made  at  a  anbseqaent  term,  and  directed  to 
be  entered  and  become  of  record  as  of  a  fonner  term,"  and  quotes 
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approvingly  from  a  Pennsylvania  case  that  "the  old  notion  that  the 
record  remains  in  the  breast  of  the  court  only  till  the  end  of  the 
term  has  3aelded  to  necessity,  convenience,  and  common  sense." 

It  mast  be  distinctly  borne  in  mind  that  we  are  not  dealing  here 
with  the  power  of  the  court  to  review  its  mistakes  as  to  a  decision 
of  facts  relating  to  the  merits,  or  in  respect  to  mistakes  of*aw  re- 
lating to  the  merits,  but  only  with  the  inadvertence  or  mistake  of  a 
judge  in  dismissing  a  case  upon  the  probative  force  of  an  answer 
not  submitted  to  it;  in  other  words,  inadvertently  dismissing  a  bill 
upon  the  wrong  answer.  It  ia  inconceivable  that  the  court  may  re- 
lieve from  the  mistake  of  a  derk  hi  filing  a  wrong  paper  or  wrong 
order,  and  still  be  without  power  to  relieve  from  its  own  mistake  in 
taking  up»  considering  and  dismissing  a  case  upon  a  wrong  paper, 
or  a  record  not  submitted. 

If  the  power  of  the  court,  upon  process,  to  recall  the  parties,  and 
correct  its  mistakes,  exists, — as  I  maintain  it  does, — the  question  of 
the  time  in  which  it  may  be  done  beccnnes  a  matter  of  discretion, 
and  should  be  decided  like  questions  of  kindred  character;  and  a 
finding  of  the  court  of  first  instance  should  not  be  disturbed  unless 
it  clearly  ^jpears  that  injustice  is  being  done. 

Control  of  the  court  of  first  instance  over  its  judgments  and  de- 
crees in  respect  to  questions  of  fraud,  accident,  and  mistake,  and 
relief  therefrom  on  such  grounds,  was  considered  as  so  entirely  a 
matter  of  discretion,  to  be  determined  by  that  court  upon  the  circum- 
stances of  the  particular  case,  that  it  was  distinctly  .held  by  the  su- 
preme court  in  Brockett  v.  Brockett,  2  How.  238,  240,  11  L.  Ed. 
251,  as  well  as  in  Connor  v.  Peugh's  Lessee,  z8  How.  394,  15  L.  £d. 
432,  that,  a  motion  to  set  aside  a  judgment  being  directed  to  the 
sound  discretion  of  the  court,  no  appeal  lies  from  its  decision.  In 
the  later  case  of  Ricker  v.  Powell,  100  U.  S.  104,  107,  25  L.  Ed.  527, 
it  is  said:  "Without  intending  to  decide  that  an  appeal  will  lie  to 
this  court  from  an  order  of  the  circuit  court  refusing  leave  to  file 
a  bill  of  review."  Again:  "For  a  bill  of  review  on  the  ground  of 
newly  discovered  matter  can  only  be  filed  on  special  leave,  which 
depends  on  the  sound  discretion  of  the  court  to  which  the  applica- 
tion is  made."  Again,  in  Nickle  v.  Stuart,  iii  U.  S.  776,  4  Sup.  Ct. 
700,  28  L,  Ed.  599:  "Without  intending  to  decide  that  an  appeal 
lies  to  tWs  court  from  an  order  of  the  drcuit  court  refusing  leave  to 
file  a  bill,"  etc.  So  in  Central  Trust  Co.  v.  Grant  Locomotive  Works, 
135  U.  S.  207,  226,  10  Sup.  Ct.  736,  742,  34  L.  Ed.  97:  "The  action 
of  the  circuit  court  •  ♦  *  was  taken  in  the  exercise  of  a  dis- 
cretion with  which  we  are  not  justified  in  interfering/'  So,  in  Buf- 
fington  V.  Harvey,  9^  U.  S.  go,  24  L.  Ed.  381 :  'The  decision  of 
the  court  upon  the  issues  of  ract,  so  far  as  thev  depend  upon  the 
proofs,  are  conclusive  on  a  tnll  of  review/'  Agam,  page  100,  05  U. 
S.,  24  L.  Ed.  381 :  "The  granting  of  a  rehearing  is  always  in  the 
sound  discretion  of  the  cotirt,  and  therefore  granting  or  refusing  it 
furnishes  no  ground  of  appeal."  See,  also,  Steines  v.  Franklin  Co., 
14  Wall.  15,  20  L.  Ed.  846.  Transportation  Co.  v.  Fearsall,  33  C. 
C.  A.  l6i,  90  Fed.  435,  is  a  case  where  a  default  was  stricken  off 
and  the  parties  in  the  case  restored  to  their  rights.   This  was  held 
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to  be  in  the  exercise  of  a  power  within  the  discretion  of  the  court,  and 
not  reviewable  on  appeal ;  and  at  page  437,  90  Fed.,  page  163,  33  C.  C. 
A.,  there  is  a  useful  collection  of  authorities  (which  need  not  be  enu- 
merated) in  respect  to  the  discretionary  control  which  the  court  of  first 
instance  may  escercise  over  its  orders  and  judgments,  including  that  of 
reopenlhg  the  case  and  granting  or  ref  usii^  new  trials.  See,  also.  Dex- 
ter V.  Arnold,  5  Mason,  303,  315,  Fed.  Cas.  No.  3,866 ;  Wood  v.  Mann, 
2  Swmn.  316.  334.  Fed.  Cas.  No.  17,953;  Nichols  v.  Nichols*  Heirs, 
8  W.  Va.  174,  186. 

While  we  might  reasonably  enough  follow  the  precedents  estab- 
lished by  the  supreme  court,  and  affirm,  as  was  done  in  Ricker  v. 
Powell,  loo  U.  S.  104,  107,,  25  L.  Ed.  527,  and  other  cases,  to  which 
I  have  referred  supra,  without  deciding  the  precise  question  whether 
an  af^al  lies  as  a  matter  of  right  from  an  order  like  the  one  made 
below,  it  would  quite  likely  be  found,  upon  exhaustive  examination 
of  the  question,  that  logic  and  principle  would  make  the  right  of  ap- 
peal depend  upon  whether  the  alleged  error  related  to  a  matter  of 
law  apparent  upon  the  record,  or  to  questions  of  fact  relating  to 
newly  discovered  evidence,  fraud,  or  mistake;  and  that  while,  in  the 
first  instance,  the  right  of  appeal  would  exist,  the  other  class  of  ques- 
tions would  be  treated  as  within  the  discretion  of  the  court  whose 
business  it  is  to  find  the  facts. 

Now,  quite  aside  from  the  question  <^  the  administration  of  jus- 
tice under  general  rules  of  equity,  and  upon  a  distinct  and  d^erent 
ground, — ^tnat  of  the  constitutional  right  of  a  hearing, — ^is  a  decree 
based  upon  fa^s  not  submitted,  and  upon  wrong  papers  through 
mistake,  based  upon  the  due  process  of  law  guarantied  by  the  consti- 
tution? 

Tile  complainant's  property  rights  have  been  concluded  against 
him  upcm  the  allegations  of  an  answer  not  submitted,  and  upon  which 
he  has  not  been  afforded  an  opportunity  to  be  heard.  Ttus,  it  seems 
to  me,  is  in  -contravention  of  the  constitutional  (ffOvisi<m  wUch  guar- 
anties to  all  parties  due  process  of  law.  Amendment  5  of  the  con- 
stitution does  not  relate  alone  to  forms  of  procedure,  but  to  sub- 
stance, and  to  the  intermediate  steps  involved  in  the  course  of  the 
proceedings  and  trial.  It  m^y  be  stated  as  a  general  rule  that  the 
term  "due  process  of  law"  means  a  course  of  legal  proceedings  ac- 
cording to  those  rules  and  principles  which  have  been  established 
by  our  jurisprudence  for  the  protection  and  enforcement  of  private 
rights.  Again,  law  in  its  regular  course  is  due  process.  Again,  de- 
cision after  full  and  fair  trial  is  "due  process  of  law."  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  Ed.  565 ;  Kennard  v.  Louisiana,  92  U,  S. 
480,  23  L.  Ed.  478;  Hagar  v.  Reclamation  Dist.,  11 1  U.  S.  701, 
4  Sup.  Ct.  663,  28  Iv.  Ed.  569;  Leeper  v.  Texas,  139  U.  S.  462,  11 
Sup.  Ct.  577,  35  L.  Ed.  225;  Marchant  v.  Railroad  Co.,  153  U.  S. 
380,  14  Sup.  Ct.  894,  38  L.  Ed.  751.  Again:  "It  is  certain  that 
these  words,  'due  process  of  law,'  im^y  a  conformity  with  natural  and 
inherent  principles  of  justice,  and  forbid  that  one  man's  property  or 
right  to  property  shall  be  taken,  *  *  *  and  that  no  one  shall  be 
condemned  in  his  person  or  property  without  an  opportunity  of  being 
heard  in  his  own  defense."   Holden  v.  Hardy,  169  U.  S.  366,  390, 
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i8  Sup.  Ct.  383,  387,  42  L.  Ed.  780.  Again:  "  'Due  process  of  law* 
undoubtedly  means  in  the  due  course  of  legal  proceeduigs*  according 
to  those  rules  and  forms  wluch  have  been  established  for  the  pro- 
tection of  private  rights."   Cooley«  Const.  Lim.  433. 

I  do  not  propose  to  enlarge  upon  this  view  as  a^Ued  to  the  situ- 
ation in  question.  It  seems  to  me  plain  that  a  party  whose  rights 
have  been  determined  upon  facts  neither  proven,  assented  to,  nor 
before  the  court,  and  in  respect  to  which  he  has  not  been  heard, 
has  not  enjoyed  the  due  process  of  law  guarantied  by  the  constitu- 
tion. The  importance  of  ^guarding  carefully  the  sacred  right  of  trial, 
and  of  providing  a  full  and  fair  hearing  upon  the  merits,  was  strongly 
set  forth  by  Mr.  Justice  White  in  the  recent  case  of  Hovey  v.  Elliott, 
167  U.  S.  409,  17  Sup.  Ct.  841,  43  L.  Ed.  2x5,  and  I  propose  to 
leave  this  phase  of  the  subject  upon  the  vif^rous  and  wbolescune  rea- 
soning of  that  case,  only  calling  attention  to  the  discussion  be^n- 
ning  on  page  4x3,  167  U.  S.,  and  page  843,  17  Sup.  Ct.,  42  L.  Ed. 
2x5,  where  it  is  said:  "The  mere  statement  of  this  proposition  would 
seem  in  reason  and  conscience  to  render  imperative  a  negative  an- 
swer. A  fundamental  conception  of  a  court  of  justice  is  condemnation 
only  after  hearing."  Again,  at  page  418,  167  U.  S.,  and  page  844, 
17  Sup.  Ct.,  42  L.  Ed.  215:  "No  one  shall  be  personally  bound 
until  he  has  had  his  day  in  court,  by  which  is  meant  until  he  has 
been  duly  cited  to  appear,  and  has  been  afforded  an  opportuxuty  to 
be  heard  Judgment  without  such  citation  and  opjwrttmity  wants 
all  the  attributes  of  a  judicial  determination.  It  is  judicial  usurpa- 
tion and  oppression,  and  can  never  be  upheld  where  justice  is  justly 
administered."  Again,  referring  to  Webster's  definition  of  "the  law 
of  the  land,"  which  is  held  to  be  synonymous  with  "due  i»'ocess  of 
law,"  Mr.  Justice  White  adopts  Judge  Cooley's  remark  that  the  defini- 
tion is  apt  and  suitable  as  appli^  to  judicial  proceedings,  which 
cannot  be  valid  unless  they  proceed  upon  inquiry  and  render  judg- 
ment only  after  trial. 

In  Hovey  v>  Elliott  the  answer  ms  removed  on  grounds  of  con- 
tempt, and  the  bill  taken  pro  confesso;  and  it  was  held  that  this 
was  unwarrantable,  and  a  denial  of  the  rights  of  the  defendant,  and 
that  the  subsequent  proceedings  were  not  based  upon  due  process 
of  law.  It  is  difficult  to  perceive  any  difference  in  principle  between 
such  a  situation  and  the  one  involved  in  the  case  at  bar.  In  one 
case  the  facts  of  the  bill  were  taken  as  established  by  reason  of  a 
rule  of  court  in  respect  to  the  circumstances  under  which  a  bill  shall 
be  taken  pro  confesso ;  in  the  other  case  the  facts  set  out  in  an  an- 
swer not  before  the  court,  and  in  respect  to  which  the  complainant 
had  never  been  heard,  were  adopted  for  purposes  of  decision,  through 
mistake,  and  taken  as  established  by  the  rule  in  respect  to  cases  sub- 
mitted on  bilj  and  answer.  What  is  the  difference  in  principle,  and 
what  is  the  difference,  pray,  in  oppressive  consequences,  between  re- 
moving an  answer  by  an  unauthorized  order  and  deciding  against 
the  defendant  without  hearing  upon  the  allegations  of  the  bill,  and 
an  unauthorized  decision  against  the  plaintiff  without  a  hearing  and 
through  mistake  upon  the  allegations  of  an  answer  not  before  the 
court?  One  is  a  wrong  order  based  upon  an  unauthorized  ruling. 
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while  the  other  is  a  wrong  order  based  upon  an  onanthorizcd  as- 
sumption of  facts.  Neither  decision  is  based  up<xi  due  process  of 
law,  and  the  consequences  are  equally  dire  in  both  cases. 

Quite  aside  from  technical  reasoning,  does  not  the  question  answer 
itself,  can  due  process  of  law  be  based  upon  a  mistake  of  the  court 
as  to  the  state  of  the  pleadings,  which  concludes  a  party's  rights 
without  affording  him  an  opportunity  to  be  heard  ? 

Now,  as  between  these  parties,  with  no  third-party  interests  inter- 
vening, why  should  the  doctrine  of  laches  be  invoked  to  u|^old  a 
decree  based  upon  a  mistake,  and  a  mistake  which  denied  one  party 
the  right  to  be  heard,  and  concluded  his  rights  upon  facts  not  sut>> 
mitted,  and  ^ve  to  the  other  something  whioi  he  was  not  entitled  to  ? 

The  question  of  laches  is  one  whidi  has  generally  been  treated 
as  involving  matter  to  be  resolved  by  the  sound  discretion  of  the 
court  below.  In  Brown  v.  Buena  Vista  Co.,  95  U.  S.  157,  34  L.  Ed. 
422,  the  court,  in  speaking  of  the  power  of  equity  to  rdieve  against 
a  judgment  upon  the  ground  of  miud  in  a  proceeding  directly  for 
that  purpose,  which  it  says  is  well  settled,  and  that  the  power  ex- 
tends to  cases  of  accident  and  mistake,  said,  at  page  160,  95  U. 
24  L.  Ed.  422,  upon  the  question  of  laches:  "A  court  of  equity 
applies  the  rule  ef  laches  according  to  its  own  ideas  of  right  and  jus- 
tice. Every  case  is  governed  chiefly  by  its  own  circumstances. 
Whether  the  time  the  negligence  has  subsisted  is  sufficient  to  make 
it  effectual  is  a  question  to  be  resolved  by  the  sound  discretion  of 
the  court."  In  Thomas  v.  Brockenbrough,  10  Wheat  146,  151,  6 
L,  Ed.  287,  where  the  question  was  whether  a  bill  of  review  upon 
new  matter  was  barred  by  a  statutory  limitation  of  five  years,  the 
court  said  that  "is  a  question  which  need  not  be  decided  in  the  pres- 
ent case,  since  we  are  all  of  opinion  that  it  is  in  the  discretion  of  the 
court  to  grant  leave  to  file  a  bill  of  review  for  that  cause." 

Laches  is  an  equitable  defense,  not  one  of  absolute  right.  It  inter- 
poses as  a  defense  when  general  and  third-party  interests  would  be 
disturbed,  and  when  inequity  would  be  done,  by  granting  relief  after 
lapse  of  time.  Here  there  are  no  general  rights  or  third-party  inter- 
ests to  be  disturbed.  No  inequity  would  result  from  granting  the 
relief  sought  in  this  case.  It  is  simply  proposed  in  a  proceeding  be- 
tween the  original  parties  to  right  a  mistake. 

Irrespective  of  statutes,  whether  delay  will  amount  to  laches  suffi- 
cient to  bar  relief  is  a  question  largely,  if  not  wholly,  within  the 
sound  discretion  of  the  court,  to  be  determined  by  the  particular  cir- 
cumstances of  each  case ;  and  the  cases  all  seem  to  proceed  upon  the 
theory  that  laches  is  not,  like  limitation,  a  mere  matter  of  time, 
but  inincipally  a  question  of  the  equity  or  inequity  of  permitting  the 
claim  to  go  forward.  Galliher  v.  Cadwell,  145  U.  S.  368,  12  Sup. 
Ct.  873,  36  L.  Ed.  738,  is  a  useful  case  on  this  point. »  There  it  is 
said,  at  page  372,  145  U.  S.,  and  page  874,  12  Sup.  Ct.,  36  L-  Ed. 
738,  in  speaking  of  the  cases  on  the  subject,  that  "they  proceed  on 
the  assumption  that  the  party  to  whom  laches  is  imputed  has  knowl- 
edge of  his  rights,  and  an  ample  opportunity  to  establish  them  in  the 
proper  forum ;  that  by  reason  of  his  delay  the  adverse  party  has  good 
reason  to  believe  that  the  alleged  rights  are  worthless,  or  have  been 
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abandoned ;  and  that»  because  of  the  change  in  con<Ution  or  relations 
during  this  period  of  delay,  it  would  be  an  injustice  to  the  latter  to 
permit  him  now  to  assert  them."  Again,  at  page  373,  145  U.  S., 
and  page  875,  12  Sup.  Ct.,  36  L.  Ed.  738:  "But  it  is  unnecessary 
to  multiply  cases.  They  all  proceed  upon  the  theory  tliat  laches  is 
not,  like  limitation,  a  mere  matter  of  time,  but  principally  a  ques- 
tion of  the  inequity  of  permitting  the  claim  to  be  enforced, — an  in- 
equity founded  upon  some  change  in  the  condition  or  relations  of 
the  property  or  the  parties."  See,  also,  Townsend  v.  Vanderwerker, 
160  U.  S.  171,  z86,  16  Sup.  Ct.  258,  40  L.  Ed.  383,  where  the  same* 
prindples  are  reiterated,  and  where  it  is  said  that  the  death  of  one 
of  the  parties  to  the  agreement  and  the  loss  of  her  testimony  does 
not  necessarily  operate  as  an  obstacle  to  the  maintenance  of  the 
bill,  but  is  a  circumstance  to  be  considered  by  the  court  in  weighing 
the  evidence.  See,  also,  Gunton  v.  Carroll,  loi  U.  S.  426,  428,  25 
L.  Ed.  985. 

In  Cawley  v.  Leonard,  28  N.  J.  Eq.  467,  471,  ft  is  said  that  a  mere 
lapse  of  time  is  not  sufficient  to  take  away  the  right  of  a  party  to 
be  heard  in  a  court  of  equity  where  there  has  been  no  laches  and 
there  are  no  intervening  rights  of  others  whidi  may  be  unjustly  dis- 
turbed. In  the  same  case  it  is  observed,  at  page  470,  upon  the  ques- 
tion whether  a  decree  should  be  opened,  that  ^these  applications  are 
always  addressed  to  the  sound  discretion  of  the  court" ;  and  in  Kemp 
T.  Squire,  I  Ves.  Sr.  205,  Lord  Hardwkke  said,  on  application  to 
set  aside  the  enrollment  of  a  decree  on  circumstances,  *'Aay  court  of 
justice  will  hidine,  as  for  as  in  its  power,  to  open  what  is  concluded, 
that  the  merits  may  come  before  the  court."  See,  also.  Story,  £q. 
H.  §417;  Beames'  Orders  Ch.  i;  Massie  v.  Graham,  3  McLean,  41, 
53,  Fed.  Cas.  No.  9,263. 

It  is  not  necessary  in  this  case  to  maintain  the  extreme  view, 
although  sustained  by  high  authority,  that  laches  is  altogether  a  mat- 
ter of  discretion  for  the  court  of  first  instance,  ior  it  is  quite  suffi- 
cient for  the  purposes  of  the  case  at  bar  to  say  that  it  is  so  far  a 
question  of  fact,  and  so  far  a  matter  within  the  discretion  of  the 
jnt^  to  whom  it  is  presented,  that  a  finding  will  not  be  disturbed  by 
an  appdlate  court  unless  it  clearly  appears  to  be  contrary  to  evidence 
and  contrary  to  equity.   Such  is  not  the  condition  in  this  case. 

Every  consideration  of  equity  requires  this  court  to  look  with  hvor 
upon  this  proceeding,  and  to  reach  a  result  which  shall  give  this 
man  a  trial  of  his  cause  upon  the  merits,  or  at  least  a  hearing  upon 
the  bill  and  answer  as  they  stood  when  his  case  was  submitted.  With 
the  situation  of  the  parties  unchanged,  the  doctrhie  of  laches,  admin- 
istered under  wholesome  rules  of  equity,  will  be  slow  to  deprive  this 
party  of  his  constitutional  right  of  trial.  He  at  once  challenged  the 
dismissal  of  the  bill,  and  in  various  ways  brought  the  matter  to  the 
attention  of  the  court  and  to  the  adverse  party,  and,  as  appears  at 
page  13  of  the  record,  as  early  as  March  27,  1887,  filed  a  petition 
for  a  supplemental  bill  to  restore  his  rights  under  the  lost  answer  of 
June  29th,  on  which  the  case  was  submitted.  The  petition  is  still 
undecided,  and  has  been  pending  since  1887.  He  several  times  moved 
for  a  rehearing,  and,  not  succ^ing  in  pointing  out  to  the  sattsfac- 
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tion  of  the  court  the  ground  of  the  mishap,  he  was  repeatedly  met 
with  adverse  result,  and  finally  succumbed  to  the  moral  and  lec;al 
force  involved  in  repeated  adverse  decision.  His  submission  under 
such  drcumstances  should  be  treated  as  involuntary.  A  man  need 
not  resort  to  revolution,  or  be  constantly  before  the  court,  in  order 
to  relieve  himself  from  the  charge  of  ladies  as  between  himself  and 
a  party  who  holds  against  him  a  wrong  and  unauthorized  decree. 

Quite  likely  this  party  did  not  resort  to  the  most  effective  means 
of  relieving  himself  from  the  consequences  of  the  mistake  which  de- 
prived him  of  his  rights.  It  is  probable  that  he  never  clearly  saw 
what  the  mistake  was,  or  rather  how  the  mistake  happened,  until  it 
was  pointed  out  by  the  court  in  the  opinion  and  the  findings  on  which 
the  decree  vacating  the  early  decree  was  based.  He  proceeded  until 
that  time  upon  the  idea  that  he  was  the  victim  of  fraud,  rather  than 
mistake.  It  is  apparent,  from  reading  the  various  opinions  and  re- 
scripts of  the  circuit  court,  that  the  court  never  discovered  the  mis- 
take, or  how  it  happened,  until  final  hearing  under  this  petition,  and 
the  examination  of  the  record  de  novo.  So  the  mistake  is  a  newly 
discovered  one,  and  the  relief  to  which  the  petitioner  is  entitled  is 
grounded  upon  something  disclosed  in  a  hearing,  where  all  the  par- 
ties were  present  with  their  interests  represented. 

It  is  true  that  the  petitioner  t^oceeded  upon  allegations  of  fraud, 
but  upon  a  full  hearing  in  respect  to  the  question  as  to  how  the  de- 
cree dismissing  his  bill  originated,  and  upon  general  prayer  for  re- 
lief, the  court  has  found  that  it  resulted  from  mistake,  rather  than 
fraud.  Mistake  is  an  equitable  ground  for  relief,  and,  the  merits  re- 
specting the  ground  of  relief  having  been  fully  heard,  he  should  be 
permitted  to  reframe  his  allegations,  to  the  end  that  he  shall  receive 
what  in  equity  he  is  entitled  to. 

Courts  are  disposed  to  be  liberal  in  respect  to  matters  where  the 
parties  have  not  been  heard  upon  the  merits.  In  Gregory  t.  Pike, 
IS  C.  C.  A.  33,  67  Fed.  837,  846,  the  court  of  appeals  treated  a  cross 
bill  as  an  intervening  petition.  In  Sherman  v.  Association  (recently 
decided  in  this  circuit)  113  Fed.  609,  it  is  said,  in  effect,  that,  were 
{he  question  erne  of  substance,  it  could  probably  be  met  by  reframing 
the  bill,  for  which  leave  would,  of.  course,  be  granted.  So,  in  this 
case,  for  purposes  of  relief,  there  being  a  genenU  prayer,  we  should 
treat  it,  though  somewhat  in  the  form  of  a  bill  of  review,  as  a  sum- 
mary proceeding  in  the  nature  of  a  petition  or  suf^lemental  bill,  or  a 
bill  in  the  nature  of  a  bill  of  review.  It  has  been  frequently  said  that 
it  is  quite  unimportant  how  such  a  bill  is  denominated,  or  what  it  is 
called.  Courts  have  indulgently  applied  elastic  rules  of  practice  to 
such  proceeding^,  treating  a  bill  of  review  as  a  petition  for  canying 
a  decree  into  execution  (Thompson  v.  Maxwell,  95  U.  S.  391,  24 
L.  Ed.  481),  or  as  a  petition  for  rehearing  (Martin  v.  Smith,  25  W. 
Va.  579;  Heermans  v.  Montague  [Va.]  20  S.  £.  89^  902),  or  one 
not  sustainable  upon  its  allegations  may  be  entertained  for  fraud 
(Sayre  v.  Lewis,  5  B.  Mon.  90;  Harris  v.  Hanie,  37  Ark.  354;  Wil- 
liams v.  Murphy,  I  Port.  [Ala.]  44),  and  a  defective  bill  of  review 
has  been  treated  as  a  cross  bill  (2  Bro.  Pari,  Rep.  by  Tomlins,  88: 
Story,  Eq.  Pi.  [10th  Ed.]  §  401,  note  2a).   The  object  of  such  bills 


BEKDRYX  T  PERKUIB. 


82» 


or  petitions  it  to  bring  the  party  again  before  the  court  to  have 
something  reviewed  which  it  is  claimed  ought  not  to  stand;  and, 
although  the  relief  is  prayed  for,  on  the  ground  of  fraud,  it  may  be 
accorded  cm  the  ground  of  inadvertence,  accident,  or  mistake.  See 
X  Daniell,  Ch.  PI.  &  Prac  378,  note  3. 

The  plaintiff's  bill  has  a  double  aspect  It  alleges  fraud  against 
the  defendants,  and  also  alleges,  in  effect,  that  the  court,  against 
whom  no  &aud  is  charged,  was  led  into  a  mistake  by  the  course  taken 
by  the  defendants ;  so  the  relief,  in  one  aspect  of  the  bill,  was  sought 
on  the  ground  of  mistake,  and  the  relief  may  be  granted  on  that 
ground.  Williams  v  U.  138  U.  S.  514,  517,  11  Sup.  Ct.  457, 
34  L.  Ed.  1026. 

The  power  to  undo,  in  a  summary  manner,  what  has  been  done 
by  a  court  with  no  authority  or  junisdiction,  is  unquestioned.  The 
jurisdiction  exercised  by  the  circuit  court  in  this  case  with  respect 
to  the  order  of  dismissal  was  only  to  undo,  by  its  own  order,  that 
which,  according  to  its  own  findings,  it  had  no  authority  or  jurisdic- 
tion to  do  in  the  first  instance;  and,  as  said  in  Fuel  Co.  v.  Brock, 
139  U.  S.  216,  219,  II  Sup.  Ct.  523,  524,  35  L.  Ed.  151,  "the  power 
is  inherent  in  every  court,  whilst  the  subject  of  controversy  is  in 
its  custody  and  the  parties  are  before  it,  to  undo  what  it  had  no 
authority  to  do  originally.'"  And,  further,  "Jurisdiction  to  correct 
what  has  been  wr<xigfully  done  must  remain  in  the  a>urt  so  long  as 
the  parties  and  the  case  are  properly  before  it,  either  in  the  first  in- 
stance or  when  remanded  to  it  by  an  appellate  tribunal."  True,  there 
it  was  a  writ  of  error,  where,  upon  remand,  the  relief  could  be  haa 
by  motion,  and  it  was  a  case  where  there  was  no  authority  or  juris- 
diction except  to  undo  the  wrong  which  the  courts  had  done;  but 
the  reasoning  of  the  supreme  court,  at  page  220,  139  U.  S.,  and  page 
525,  II  Sup.  Ct.,  35  L.  Ed.  151,  with  respect  to  contemplated  si^se- 
quent  proceedings  below,  illustrates  the  summary  manner  in  which 
an  unauthorized  act  of  the  court  is  righted,  the  essential  and  "only 
requisite  being  that  the  opposite  party  shall  be  heard."  And,  at 
page  220,  139  U-  S.,  and  page  525,  11  Sup.  Ct.,  35  L.  Ed.  151,  it  is 
said :  "The  mode  of  proceeding  to  effect  this  object  must  be  regu- 
lated according  to  circumstances,  *  *  *  and  that  all  needed  in- 
quiry can  be  had  to  guide  its  judgment  in  a  stmimary  proceeding." 

The  petitioner's  right  to  relief  in  a  case  like  this  should  not  be 
denied  him,  either  because  he  failed  to  invoke  the  most  effective 
remedy  or  because  he  misconceived  the  ground  for  relief.  The  learned 
judge,  in  the  majority  opinion,  at  page  811, 114  Fed.,  in  discussing  the 
ments  of  the  question,  says :  "We  are  forced  to  the  conclusion  that  the 
alleged  answer  of  June  29th  was  of  the  character  which  we  have 
stated,  and  that  it  could  not  have  been  of  any  consequence  on  the 
hearing  which  occurred  in  the  original  cause."  As  I  have  under- 
taken to  point  out,  the  harm  did  not  result  from  the  consequence  or 
inconsequence  of  the  answer  of  June  2Qth.  The  harm  resulted  from 
accepting  as  conclusive  the  probative  force  of  the  allegations  of  the 
answer  of  July  21st,  which  was  never  submitted,  and  which  the  circuit 
court  finds  never  was  submitted,  and  the  unauthorized  consideration 
of  which  deprived  the  petitioner  of  a  hearing  and  his  day  in  court. 
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It  was  not  the  absence  or  the  unimportance  of  the  answer  of  June 
29th,  but  the  unauthorized  presence  of  the  answer  of  July  21st,  that 
dethroned  the  plaintiff  and  overthrew  his  rights. 

I  take  the  ground  that,  regardless  of  "the  general  rules,  to  whidi 
attention,  has  been  called  in  the  majority  opinion,  and  regardless  of 
general  expressions  in  the  books  which  could  have  had  no  reference 
to  a  situation  like  this,  the  court  should  find  a  way  to  right  a  wrong 
for  which  it  is  responsible,  like  the  one  found  by  the  circuit  court  to 
exist  in  this  case.  I  maintain  that  there  is  no  controlling  authority 
applicable  to  this  situation,  because  such  a  situation  was  never  be- 
fore presented;  and,  if  there  are  general  expressions  which  would 
seem  to  hold  that  a  technical  final  decree  Uke  this  should  stand, 
though  based  upon  mistake,  such  expressions  should  be  disregarded. 
A  fact  necessary  to  Jurisdiction  over  the  subject-matter,  namely,  that 
the  answer  was  before  the  court,  was  inadvertently  assumed  by  the 
circuit  court  through  mistake.  Upon  such  unauthorized  assumption 
the  order  was  based.  The  court  had  no  power  to  make  the  order, 
because  the  facts  which  were  supposed  to  be  before  the  court  were 
not  before  it.  It  should,  therefore,  be  treated  as  void.  While  not 
precisely  so  as  to  the  entire  proceeding,  the  act  was  surely  coram 
non  judice  as  to  the  finding  in  question,  because  the  court  had  no 
jurisdiction  over  either  the  person,  the  cause,  or  the  process,  so  far 
as  this  answer  was  concerned.  While  not  precisely  the  same,  the 
order  stands  in  principle  somewhat  like  an  award  of  arbitrators  which 
goes  beyond  the  submission,  and  more  like  a  decision  of  a  court 
based  upon  lack  of  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties, which  would  be  treated  as  void,  and  would  be  vacated,  without 
much,  if  any,  regard  to  the  question  of  time,  rather  than  like  a  right 
which  cannot  be  disestablished.  It  is  contrary  to  the  idea  of  law, 
and  it  is  contrary  to  the  plain  and  simple  rules  of  natural  justice, 
that  a  decree  based  upon  a  mistake  of  feet  in  respect  to  the  state  of 
the  pleadings  preliminary  to  the  merits,  which  operated  to  dismiss 
the  petitioner's  bill,  and  to  foreclose  his  rights  without  hearing,  should 
stand  as  a  solemn  and  conclusive  adjudication  and  bar. 

It  is  difficult  to  see  upon  what  line  of  reasoning  such  a  decree  can 
be  justified  or  upheld.  The  order  of  dismissal  was  absolutely  with- 
out authority,  and  therefore  contrary  to  equity  and  contrary  to  law. 
It  was  the  plain  duty  of  the  circuit  court,  upon  discovery  of  the  mis- 
take, to  do  what  it  did  do, — vacate  the  order  at  once.  There  is  no 
principle  of  law  or  consideration  of  equity  which  calls  for  a  reversal 
of  that  court.  On  the  contrary,  every  principle  of  law  and  every 
consideration  of  equity  and  conscience  requires  that  the  circuit  court 
should  be  affirmed.  It  is  quite  plain  that  such  a  decree  is  againct 
justice  and  against  conscience,  and,  viewed  aside  from  the  reason* 
ing  in  the  books  in  respect  to  decrees  based  upon  hearings  upon  the 
merits,  and  in  the  simple  light  of  a  decree  based  upon  an  orAcr  of 
dismissal  through  mistake  before  hearing  upon  the  merits,  it  is  clear 
that  there  is  no  reason  vriiy  it  should  stand ;  and,  in  the  absence  (rf 
controlling  authorities  in  support  of  such  a  proposition,  it  is  impos- 
sible for  me  to  accept  a  line  of  reasoning  which  upholds  or  justifies 
a  decree  like  the  one  in  question  in  the  face  of  the  express  finding 
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of  the  judge  who  dismissed  the  bill  that  the  decree  of  dismissal  was 
founded  upon  a  mistake  which  deprived  the  party  of  a  hearing  upon 
the  merits,  and  one  which,  for  that  reason,  ought  not,  in  justice  or 
equity,  to  stand.  It  is  an  absolute  and  inalienable  right  of  a  plaintiff 
that  his  case  shall  not  be  decided  against  him  by  mistake  upon  the 
strength  of  a  distinct  and  different  answer,  filed  after  he  has  submitted 
his  case,  and  one  upon  which  he  has  not  been  heard.  It  is  a  funda- 
mental right,  which  cannot  be  wrested  from  a  party  by  a  pure  mis- 
take of  the  court  in  dismissing  his  bill  upon  a  wrong  paper  pre- 
liminary to  the  merits.  It  is  a  right  which  cannot  be  withheld  from  a 
party  through  a  mistake  of  the  court  which  denies  to  him  the  right 
of  a  hearing  and  due  process  of  law.  The  general  rule  of  stare  decisis, 
or  the  general  rule  in  respect  to  the  inviolability  of  decrees,  enforced 
by  an  appeUiUie  tribunal  upon  a  court  of  equity  of  first  instance,  to 
compel  that  court,  against  its  own  findings,  to  blindly  hold  itself  and 
an  aggrieved  and  injured  party  to  a  mistake  like  the  one  in  question, 
— a  mistake  so  destructive  to  fundamental  right, — would  not  long 
stand  the  test  of  critical  and  discriminating  legal  opinion. 

I  think  the  decree  of  the  circuit  court  vacating  the  order  of  dis- 
missal should  be  afRrmed ;  but  tf,  because  the  allegations  of  fraud  are 
not  sustained  by  the  evidence,  as  found  by  the  court  below,  the  de- 
cree should  not  be  affirmed  for  that  reason,  then  the  case  should  be 
remanded,  with  du-ections  to  grant  leave  to  the  petitioner  to  reframe 
his  allegations  and  prayer,  to  the  end  that  the  rdief  shall  stand  upon 
the  ^ound  of  mistake,  where  the  circuit  court,  after  fuUy  hearing  the 
parties,  intended  it  should  stand. 
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QoivnKe  Title— 49iTrr  to  Rbhote  CiiOim— Rsa  Asjudioata. 

The  owner  of  land  bordering  on  tide  land  mort^ged  It,  liudndlng  tm- 
provements  extending  over  on  the  tide  land,  to  a  loan  assoclatloD,  with 
warrantleB  of  Beisln,  right  -to  conver,  quiet  poBsessioD,  against  Incum- 
brances, and  to  defend  the  title,  and  thereafter  the  mortgagor,  claiming 
8  statutory  preferred  right  to  purchase  from  ,the  state  the  tide  land  in 
qnestlon,  filed  her  application  for  purchase.  In  the  meantime  the  loan 
association  foreclosed  Its  mortgage,  and  pnrcbased  the  mortgaged  prop- 
.  arty,  and  then  took  a  defltiency  jadgment  against  the  mortgagor,  on 
which  execution  was  Issucjl  and  levied  on  the  mortgagor's  interest  In 
the  tjde  land.  Subsequently  the  mortgagor  assigned  her  purchase  right 
to  a  third  party,  who  procured  a  conveyance  in  fee  from  the  state,  and 
flued  the  loan  association  under  2  Ballinger's  Ann.  Codes  &  St  {  5500, 
to  remove  the  cloud  created  by  the  execution,  and  to  restrain  the  col- 
lection of  the  deficiency  Judgment  out  of  the  tide  land.  Held,  that  a 
decree  In  such  suit  quieting  title  to  the .  tide  land  in  the  mortgagor's 
assignee,  and  restraining  the  loan  association  from  the  collection  of  its 
defldency  judgment  out  of  sncb  land,  was  conclusive  upon  such  associa- 
tion, and  a  bar  to  a  suit  by  It  against  such  assignee  to  have  his  tltie 
declared  invalid,  regardless  of  whether  the  grounds  relied  on  by  tha 
association  In  the  second  suit  were  presented  In  Uie  fwrner. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 

em  District  of  Washington. 

James  Kiefer»  for  appellant 
I.  D.  McCutcheon,  for  appellees. 

Before  McKENNA,  Circuit  Justice,  and  GILBERT  and  ROSS. 

Circuit  Judges. 

ROSS,  Circuit  Judge.  It  appears  from  the  record  that  on  the  19th 
day  of  December,  1896,  J.  Marshal  Morse  and  Anna  M.  Morse,  his 
wife,  mortgaged  to  the  appellant,  who  was  complainant  in  the  court 
below,  the  follovrii^  descnbed  property  sittiated  in  Island  cotmty. 
state  of  Washington,  to  wit : 

*'Beglanliis  at  tbe  point  wbere  tbe  line  Detween  the  claims  of  Bdward 
Barrlngton  and  lilnle  HIU  Intersects  ilie  Ock  road  mimliig  In  front  itf  the 
donation  claims  of  Snmnv  and  Taftzon,  on  the  8.  side  of  said  road;  mn- 
nlng  thence  one  hundred  and  forty  (140)  feet  on  the  S.  side  of  said  road  ]□ 
an  easterly  direction;  thence  south  to  half  tide;  thence  west  one  hundred 
and  forty  (140)  feet;  thence  north  to  place  of  beginning.  Also  all  the  wharf 
extending  from  the  above  piece  of  land  to  deep  water.  Also  all  of  lot  nnm- 
bered  thlrty-sfz  (86),  block  seventeen  (17),  ot  Latona,  King  connty,  Washing- 
ton, as  the  same  appears  npon  the  dnly  recorded  jflat  thneof,  and  now  of 
record  In  said  King  Co^  Wash." 

The  mortgage  contained  the  following  covenants  on  the  part  of  the 
mortgagors : 

'Vlrst,  that  they  are  lawfully  seised  of  said  premises;  second,  that  th^ 
have  good  rl^t  to  convey  the  same;  third,  that  tiie  same  are  free  from  all 
oncnmbrances;  fourth,  that  the  said  partr  of  the  second  part,  Its  sneoesstns 
and  assigns,  shall  qntetly  enjoy  and  poeaess  the  same,  and  tikat  On  sold 
parties  of  the  first  part  will  warrant  and  defend  the  title  to  the  same  against 
all  lawful  claims." 

On  December  30,  1896,  Mary  Morse,  claiming  a  preferred  rig^t  to 
purchase  from  the  state  of  Washington,  by  virtue  of  one  of  its  stat- 
utes, the  piece  of  tide  land  over  which  the  improvements  mentioned  in 
the  mortgage  extended,  made  application  to  buy  the  same  from  the 
state,  which  application  ^ve  rise  to  numerous  protests  and  to  much 
litigation.  During  the  tune  of  that  contest  the  appellant  foreclosed 
its  mortgage,  those  proceedings  having  been  begun  in  the  year  i8c^ 
In  January,  1899,  a  decree  of  foredosure  and  sale  havii^  been  entmd, 
the  mortgaged  property  was  sold  by  the  sheriff  of  the  county,  and 
bought  in  by  the  mortgagee,  for  a  sum  less  than  the  amount  decreed 
to  be  due,  and  a  judgment  for  the  deficiency  entered  against  Mary 
Morse  as  well  as  the  other  judgment  debtors.  Subsequently  the  ap- 
pellant received  the  sheriff's  deed  for  t^e  premises  described  in  its 
mortgage,  and  purchased  by  it.  On  the  6th  day  of  March,  1900,  the 
appellant  caused  an  execution,  issued  upon  the  deficiency  judgment,  to 
be  levied  by  the  sheriff  upon  the  interest  of  Mary  Morse  in  the  tide 
land  she  had  applied  to  purchase,  which  interest  was  only  the  pref- 
erence right  to  purchase  given  by  the  Washington  statute,  the  tide  to 
the  property  then  being  in  the  state.  That  preference  right  Mar>' 
Morse,  on  April  7,  1900,  assigned  to  Laurence  P.  Byrne,  one  of  the 
defendants  to  the  present  suit.  April  24,  1900,  Byrne  exercised  the 
right  to  purchase  so  assigned  to  him,  and  paid  to  the  state  $4>^  for 
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the  land,  and  received  from  the  state  a  omveyance  ol  the  title  thereto 
in  fee,  and  thereupon  instituted  in  the  superior  court  t>{  Island  county 
a  suit  against  the  appellant  and  the  sheriff  of  the  county  to  quiet  hu 
title,  pursuant  to  the  provisions  of  section  5500  of  the  statutes  of 
Washington,  which  reads: 

"Any  person  haTlny  a  valid  snbslstiog  Interest  In  real  proper^,  and  a 
Tight  to  the  possession  tfaraeoC,  may  recover  the  sam*  by  action  In  the  su- 
perior court  of  the  pn^ter  county,  to  be  brought  against  the  tenant  In  pos- 
sessltm;  if  there  is  no  tenant,  then  against  the  person  claiming  the  title  or 
some  Interest  therdn,  and  may  hare  judgment  in  snch  action  quieting  or  re- 
moving a  cloud  from  plaintiff's  title.*'   2  BalUnger's  Ann.  Codes  A  St  Wash. 

The  complaint  in  that  action  set  forth,  among  other  things,  the 
applicaticm  of  Mary  Morse  to  purchase  the  land  in  question,  the  con- 
tests that  arose  in  respect  thereto,  the  final  adjudication  thereof  in  her 
favor,  the  assignment  of  her  preference  right  to  purchase  the  land  to 
Laurence  P.  Byrne,  his  payment  therefor  to  the  state  and  its  convey- 
ance to  him  of  the  title  thereto,  the  issuance  of  execution  upon  the 
appellant's  deficiency  judgment,  and  its  levy  by  the  sheriff  on  the  inter- 
est of  Mary  Morse  in  the  land,  and  the  advertisement  of  the  same 
for  sale  to  satisfy  the  execution ;  and  further  alleged  that  Maiy  Morse 
never  acquired  legal  title  to  this  tide  land,  and  that  the  appellant*s 
judgment  never. became  a  lien  upon  any  part  thereof;  that  the  levy 
of  uie  execution  thereon  by  the  sheriff  for  the  purpose  of  satisfying 
the  appellant's  judgment  and  the  sale  advertised  to  be  made  thereunder 
"constitute  a  cloud  upon  the  title  of  these  plaintiffs  (Byrne  and  wife) 
to  said  property ;  and,  if  said  sheriflf  be  allowed  to  make  said  sale,  to 
issue  said  certificate  of  purchase  and  a  deed  in  pursuance  of  said  sale, 
the  plaintiffs  herein  will  be  irreparably  injured  and  damaged,  and  their 
title  to  said  property  will  be  permanently  clouded."  Among  the 
prayers  of  the  plaintiffs  was  one  "that  said  sheriff  and  s^d  defendant 
Savings  and  Loan  Association  be  perpetually  restrained  and  enjoined 
from  taking  any  steps  whatever  to  satisfy  said  execution  and  said 
judgment  out  of  said  described  premises,  and  from  doing  any  acts 
whatsoever  tending  to  cloud  the  title  of  the  plaintiffs  to  the  lands  in 
controversy,  or  any  part  thereof."  The  defendants  to  that  suit  an- 
swered the  complaint,  and.  a  motion  on  behalf  of  the  plaintiffs  thereto 
for  judgment  on  the  pleadings  coming  on  to  be  heard,  the  court  en- 
tered judgment  for  the  plaintiffs,  by  which  it  was  adjudged,  among 
other  things: 

"(6)  That  the  defendanta,  and  each  of  them,  be,  and  they  are  hereby,  per- 
petually restrained  and  enjoined  from  taking  any  steps  whatsoever  to  satisfy 
said  Judgment  and  execution  out  of  the  tide  land  her^nabove  described,  and 
from  doing  any  act  or  acts  whatever  constituting  or  tending  to  constitute  a 
cloud  upon  the  title  of  the  plaintiff  to  said  tide  land,  or  any  part  thereof, 
and  from  doing  any  act  or  acts  In  any  manner  Interfering  with  said  tide 
land  or  any  part  thereof.  (7)  That  defendants,  and  neither  of  them,  have 
any  right,  title,  or  Interest  In  said  tide  land,  or  any  part  thereof,  by  virtue  of 
aald  Judgment,  execution,  and  levy,  or  either  of  them,  or  otherwise." 

That  judgment  was  pleaded  by  the  defendants  to  the  present  suit 
hx  bar  thereof,  and  the  plea  sustained  by  the  court  below.  Its  ruling 
in  tluit  respect  constitutes  the  only  question  on  this  appeal.  We  think 
the  ruling  clearly  right.  The  second  amended  bill  of  the  appellant 
sets  out  the  facts  above  stated,  and  alleges  that  Laurence  P.  Byrne 
114  F.— 68 
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took  the  assignment  from  Mary  Morse  and  the  deed  from  the  state  of 
Washington  with  fuli  knowledge  of  appellant's  mortgage  and  of  its 
rights  growing  out  of  its  foreclosure  i»-oceedings,  and  prays  for  a 
decree  adjudging  that  Byrne  and  wife  "have  no  title  whatever  to  or 
interest  in  the  said  premises  described  in  said  deed  from  the  state  oi 
Washington,  and  that  it  may  be  decreed  that  the  said  Laurence  P. 
Byrne  and  Catherine  Byrne,  his  wife,  hold  the  title  to  said  tide  lands 
as  trustee  for  your  orator,  and  for  the  use  and  benefit  of  your  orator; 
and  that  they  may  be  required,  upon  repayment  to  them  of  the  amount 
jpoid  to  the  state  of  Washington,  to  convey  said  tide  lands" ;  and  that 
the  title  of  your  orator  to  the  said  premises  may  be  forever  ratified, 
approved,  and  confirmed  and  quieted  as  against  all  and  every  claim 
of  the  said  defendants  Laurence  P.  Byrne  and  Catherine  Byrne,  his 
wife,  and  each  of  them/'  It  is  thus  seen  that  the  appellant,  by  its 
bill  in  this  suit,  is  seeking  to  accomplish  what  the  judgment  of  the 
state  court  in  the  suit  of  Byrne  and  wife  against  the  appellant  and 
the  sheriff  of  Island  county  enjoined  them  from  doing,  namely,  from 
taking  any  steps  whatsoever  to  satisfy  the  deficiency  judgment,  and 
"from  doing  any  act  or  acts  whatever  constituting  or  tending  to  con- 
stitute a  cloud  upon  the  title  of  the  plaintiff  (Byrne)  to  said  tide  land, 
or  any  part  thereof,  and  from  doing  any  act  or  acts  in  any  manner 
interferii^^  with  said  tide  land,  or  any  part  thereof.''  The  jurisdic- 
tion of  the  state  court  over  the  parties  and  subject-matter  is  not  ques- 
tioned. Its  decree,  therefore,  in  respect  to  the  conflicting  claims  of 
the  parties  to  the  land  in  controversy,  is,  so  long  as  it  stands,  conclu- 
sive, not  only  as  to  every  ground  of  recovery  or  defense  actually  pre- 
sented in  the  cause,  but  also  as  to  every  ground  which  might  have 
been  presented.  Dowell  v.  Applegate,  152  U.  S.  327,  14  Sup.  Ct. 
611,  38  L.  Ed.  463;  McAleer  v.  Lewis  (C.  C.)  75  Fed.  734.  If  the 
precise  ground  here  relied  on  was  not  presented  in  the  suit  brought 
in  the  state  court  to  settle  the  question  of  title,  no  good  reason  ex- 
isted why  it  should  not  have  been ;  for  the  appellant  was  there  called 
upon  to  set  up  and  assert  whatever  interest  it  had  in  the  property  in 
question. 
The  judgment  is  affirmed. 


1.  BAnRBDrTB— Acts  op  Barkkvptct— AfisioNmHTB  fob  Cuksitobs. 

A  debtor  -vrho  makes  a  general  asalgnmoit  for  the  benefit  of  creditor* 
may  be  declared  an  luroluntary  bankrupt, — ^that  being  specified  as  an 
act  of  bankrupter  by  Bankr.  Act,  |  8  (30  Stat  B44),— and  bis  actntl 

solvency  is  no  defense. 

9,  Same— TiuB  for  Ai>jDDioATioir. 

80  Stat.  544,  S  18b,  gives  the  bankrupt  or  any  creditor  10  days  after 
the  return  day  Id  wbicb  to  appear  and  plead  to  the  petition  In  InvDlnn- 
tary  bankruptcy.  Section  18e  provides  that  If,  on  the  last  day  nrfthia 
which  pleadtnga  may  be  filed,  none' are  filed,  the  Jadge  shall  on  the  next 
day,  or  as  sooa  as  practlcablek  make  the  adjndlcatfon  or  disnUss  the  pa* 
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tttton.  Section  31  prorides  that  time  shall  be  computed  by  exclnaing 
the  flnt  day  and  Inclndlng  the  last  The  aubpcona  In  tavoluntary  bank- 
ruptcy fixed  August  28tb  as  the  return  day,  and  on  September  7th  the 
bantompt  filed  an  answer,  which  was  stricken  out  because  not  verified, 
and  on  the  same  day  flie  adjudication  of  bankruptcy  was  made.  -Beld, 
ttiat  the  bankrupt  or  any  cre^tw  had  until  the  expiration  of  Septembw 
7th  in  which  to  file  a  snfflclent  answer,  and  flie  adjudication  was  pre- 
mature. 
t,  Sams— JuRT  Trial. 

Under  80  Stat  644,  {  19,  proTt^lug  that  a  person  against  whom  a  pe- 
tition in  iUToluntary  bankruptcy  has  been  filed  is  entitled  to  tiave  a 
trial  by  Jury  as  to  any  act  of  bankruptcy  alleged  to  have  been  com- 
mitted. Ml  filing  a  written  application  tiierefor  at  m  before  the  time  in 
which  an  aiuwer  may  be  filed,  a  bankrupt  is  entitled  to  demand  a  Irial 
1^  Jury  of  the  question  whether  he  has  made  a  general  asslgunent  for 
creditors,  on  pcopw  demand. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
on  District  of  Alabama. 

J.  A.  Estes,  for  appellant. 

Before  PARDEE.  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  The  Beck  &  Gregg  Hardware  Com- 
pany, a  corporation,  and  other  creditors  of  J.  R.  Day,  on  August 
1901,  filed  a  petition  in  involuntary  bankruptcy  against  him.  The  peti- 
tion averred  the  requisite  amount  of  debts,  and  was  in  the  usual  form, 
but  did  not  allege  that  the  debtor  was  insolvent.  The  act  of  bank- 
ruptcy alleged  was  that  J.  R.  Day,  within  four  months  next  preceding 
the  date  of  the  petition,  "made  a  general  assignment  for  the  benefit  of 
his  creditors  to  H.  W.  Sweet."  A  subpoena  was  issued  on  the  petition 
on  August  12, 1901,  which  fixed  August  28, 1901,  on  which  the  defend- 
ant, J.  R.  Day,  was  to  appear  and  answer.  This  was  served  on  the  de- 
fendant on  the  day  it  issued.  On  September  7,  looi,  the  defendant, 
J.  R.  Day,  filed  an  answer  in  which  he  denied  "ea<m  and  every  allegar 
tion  of  the  petition  filed  against  him  in  said  entitled  cause."  He  also 
all^^ed  that  he  was  solvent.  He  filed  with  his  answer  the  following 
demand,  signed  by  his  counsel :  "And  for  the  trial  of  this  case  upon 
the  issues  tendered  by  the  foregoing  {deas,  the  said  J.  R.  Day,  re- 
spondent, demands  a  trial  by  jury."  On  the  same  day  that  this  answer 
and  demand  were  filed,  the  petitioners  moved  to  strike  them  from  the 
files.  The  court  granted  the  motion,  and  on  September  7,  1901,  made 
an  order  adjudging  J.  R.  Day  to  be  a  bankrupt.  From  this  order  Day 
has  appealed  to  this  court  (30  Stat.  544,  §  25),  and  it  is  assigned  that 
the  court  erred  in  striking  the  answer  and  demand  from  the  files,  and  in 
adjudging  the  aiqwllant  to  be  a  bankrupt. 

1.  Among  the  acts  of  bankruptcy  specified  in  the  statute  is  that  the 
debtor  has  made  a  general  assignment  for  the  benefit  of  his  creditors." 
30  Stat.  544,  §  3.  Where  the  petitioners  rely  on  this  ground,  it  is  not 
necessary  to  allege  or  prove  that  the  defendant  is  insolvent  In  such 
case  the  solvency  of  the  defendant  is  no  defense.  West  Co.  v.  Lea, 
174  U.  S.  590, 19  Sup.  Ct.  836,  43  L.  Ed.  1098. 

2.  The  subpoena  fixed  August  28,  1961,  as  the  return  day.  The 
bankrupt  or  any  creditor  may  appear  and  plead  to  the  petition  within 
10  days  after  the  rettim  day,  or  within  sudi  further  time  as  the  court 
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may  allow.  30  Stat.  544,  §  i8b.  If  on  the  last  day  within  which 
pleadings  may  be  filed,  none  are  filed'  by  the  bankrupt  or  any  of  his 
creditors,  the  jud^e  shall  on  the  next  da^,  if  present,  or  as  soon 
thereafter  as  practicable,  make  the  adjudication  or  dismiss  the  petition. 
Id.  I  l8e.  In  computing  the  time  allowed  the  defendant  to  plead, 
the  first  day  is  excluded,  and  the  last  included.  Id.  §  31.  Applying 
this  rule,  the  respondent  had  until  the  expiration  of  September  7th  in 
which  to  plead.  If  it  be  conceded  that  the  answer  of  the  defendant 
was  properly  stricken  from  the  files  because  not  verified,  he  or  any 
creditor  of  the  defendant  was  entitled  to  file  a  sufficient  answer  at  any 
time  before  the  expiration  of  the  7th  day  of  September.  If  no  answer 
at  all  had  been  filed  within  the  time  allowed*  on  the  next  day  after  the 
time  for  answer  expired,  or  as  soon  thereafter  as  {nacticable,  the  judge 
could  make  the  adjudication  or  dismiss  the  petition.  It  is  premature 
to  adjudge  the  defendant  a  bankrupt  before  the  time  for  filing  an  an- 
swer has  expired. 

3.  A  person  against  whom  an  involuntary  petition  has  been  filed 
is  entitled  to  have  a  trial  by  jury  as  to  any  act  of  bankruptcy  alleged 
in  such  petition  to  have  been  committed,  upon  filing  a  written  applica- 
tion therefor  at  or  before  the  time  within  which  an  answer  may  be  filed. 
Id.  §  19.  In  this  case  the  defendant  was  entitled  to  demand  a  trial  by 
jury  of  the  question  whether  he  had  made  a  general  assignment  lot 
the  benefit  of  his  creditors.  He  was  entitled  to  make  such  demand 
at  any  time  within  which  he  could  file  an  answer.  Id.  §  19.  The  an- 
swer filed  by  the  defendant  on  the  7th  of  September  contained  a  dental 
of  all  the  averments  of  the  petition,  including  the  allegation  that  he 
made  a  general  assignment.  He  filed  with  his  answer  a  demand  for 
juiy  trial.   The  statute  gives  him  this  right. 

Questions  vert  raised  as  to  the  verification  of  the  petition  and  the 
answer,  which  we  need  not  consider.  The  parties  would  be  allowed  to 
amend  their  pleadings,  if  necessary,  by  having  them  duly  verified  as 
they  may  be  advised. 

The  judgment  of  the  court  of  bankruptcy  is  reversed.  Reversed. 


<Clrcolt  Oonrt  ot  Appeals,  Second  Circuit  Febmary  25.  1002.) 

Na  UO. 

L  HARmMB  LiKNB— Lobs  or  Pabbbnqbr's  Bagqaob— Dblivbrt  to  VEmcik 

As  regards  liens  upon  a  vessel  for  breach  of  a  contract  of  affrelgbt- 
ment,  tbesre  Is  no  distinction  In  principle  between  a  contsact  for  tiw 
transportation  of  a  passengar  with  bis.  baj^gage  and  one  for  the  trans- 
portation of  mrarchandlse,  and,  by  analogy  with  the  mle  In  the  latter 
case,  no  lien  arises  for  loss  of  baggage  unless  at  the  time  of  such  los« 
either  the  passenger  had  beai  received  on  board,  or  his  baggage  had 
been  pat  Into  tiie  custody  or  control  ot  the  TesseL 

ft,  Baub— Aduiraltt  Jurisdictior. 

By  the  custom  of  a  steamship  company,  It  received  at  Its  pier  bag- 
gage sent  there  by  passengers  Intending  to  take  paRsage  on  Its  vessels, 
and  kept  the  same  until  claimed  by  the  passengers;  By  the  roles  of 
the  company,  the  paaaeac«r  was  required  to  pireseat  a  tlf^et,  and  hare 
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hlfl  baggage  checked,  before  It  was  received  on  board  a  TeawL  Llbelaat 
aeDt  baggage  to  tbe  pier,  where  It  was  received;  and  be  anbsequently 
purchased  a  ticket  for  one  of  the  company's  vessels,  wblcb  be  pre- 
sented to  tbe  fwggage  master,  but  his  h&gg&ge  could  not  be  found. 
Prior  to  sucb  time  the  company  had  no  notice  to  vhom  tbe  baggage  be- 
longed, or  when  or  by  what  vessel  it  was  to  be  shipped.  Held,  that 
whatever  tbe  liability  of  the  company,  as  carrier  or  warehoaseman, 
libelant  had  no  Hen  for  the  loss  of  the  baggage  on  the  particular  ves- 
sel for  transportation  upon  which  he  afterward  contracted,  but  which 
at  tlie  time  of  the  loss  had  not  eateni  on  pertonuance  of  tbe  con- 
tract,  which  would  support  an  action  In  rem  in  a  court  of  admiralty. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Souths 
ern  District  of  New  York. 

Wm.  Greenough,  Jr.,  for  appellant. 
Washington  E.  Page,  for  appellee. 

Before  WALLACE.  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  court  below  decided  that  a  mar- 
itime lien  was  created  against  the  Priscilla  for  the  value  of  the 
libelant's  baggage,  lost  while  in  the  custody  of  the  vessel's  owner. 
io6  Fed.  739.  Unless  this  conclusion  was  correct,  the  court  had  no 
jurisdiction  of  the  action  in  rem.  The  Priscilla  was  one  of  a  line  of 
steamships  operated  by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  known  as  the  "Fall  River  &  Providence  Line." 
The  company  was  accustomed  to  receive  at  its  pier  in  New  York 
City  the  baggage  sent  there  by  passengers  intending  to  take  passage 
on  its  vessels,  and  keep  such  baggage  until  claimed  by  the  passengers. 
Before  the  baggage  is  shipped,  the  rules  of  the  c<nnpany  require  the 
passenger  to  show  a  ticket^  and  have  his  baggage  checked.  Storage 
is  charged  on  baggage  after  it  has  remained  uncalled  for  for  more 
than  24  hours.  Until  the  owner  comes  to  the  pier  and  claims  his 
bag^ge,  it  is  held  by  the  baggage  master;  and,  until*  it  has  been 
checked,  no  baggage  is  received  by  the  company  on  board  a  vessel. 

On  the  afternoon  of  July  3,  1899,  a  trunk  and  a  dress-suit  case  be- 
longing to  libelant  were  delivered  by  an  expressman  to  the  agent  of 
the  steamship  company  at  its  pier.  Subsequently,  on  the  same  after- 
noon, the  libelant  came  to  the  pier  and  purchased  a  ticket  for  Bos- 
ton. He  then  went  to  the  baggage  agent,  claimed  his  baggage,  and 
presented  the  receipt  of  the  express  company,  together  with  his  ticket. 
The  ag^nt  found  the  trunk,  but  the  dress-suit  case  was  missing.  Be- 
fore the  Priscilla  sailed,  the  baggage  agent  told  the  libelant  that,  if 
it  was  found,  it  would  be  forwarded  on  the  next  boat.  The  libelant 
had  his  trunk  checked,  and  took  passage  by  the  Priscilla.  The  dress- 
suit  case  was  never  found. 

A  contract  for  the  transportation  of  passengers  by  sea,  like  one 
for  the  transportation  of  merchandise,  is  a  maritime  contract,  and 
there  is  no  distinction  in  principle  between  them.  The  same  lia- 
bility attaches  both  to  the  owner  and  to  the  vessel  for  breach  of  per- 
formance.  The  Moses  Taylor,  4  Wall.  411,  18  L.  Ed.  397. 

When  a  vessel  enters  upon  the  performance  of  a  contract  of 
affreightment,  she  becomes  pledged  to  its  complete  execution,  and 
may  be  proceeded  against  in  rem  for  any  breach;  but,  when  the 
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contract  is  purely  executor),  no  lien  attaches  for  the  breach.  The 
Freeman,  i8  How.  182,  15  L.  Ed.  341 ;  The  Yankee  Blade,  19  How. 
82,  15  L.  £d.  554.  The  question  was  carefully  considered,  and  the 
authorities  fully  collated,  in  Scott  v.  The  Ira  Chaffee  (D.  C.)  2  Fed. 
401.  Later  adjudications  to  the  same  effect  are  The  Prince  Leopold 
(C.  C.)  Q  Fed.  333;  The  J.  F.  Warner  (D.  C.)  22  Fed.  342;  The 
Vigilancia  (D.  C.)  58  Fed.  698.  In  The  City  of  London,  i  W.  Rob. 
Adm.  88,  Dr.  Lushington  inclined  to  the  opinion  that  "if  a  seaman 
is  engaged  on  board  a  vessel,  and  the  owners  think  fit  to  abandon 
the  voyage  for  which  the  seaman  has  been  engaged,  he  would  not 
be  entitled  to  sue  in  admiralty  for  redress,  but  must  seek  his  remedy 
by  an  action  on  the  case."  In  The  Bella  (D.  C.)  91  Fed.  540,  it  was 
decided  that  there  is  no  lien  on  the  ship  for  the  enforcement  of  a 
contract  for  the  carriage  of  a  passenger  who  has  not  rendered  himself 
on  board  for  the  purpose  of  being  carried.  In  The  Eugene,  31  C. 
C.  A.  345,  87  Fed.  looi,  the  same  proposition  was  decided  by  the 
circuit  court  of  appeals.  Following  the  analogry  in  the  case  of  a 
contract  of  affreightment,  we  have  no  doubt  that  the  lien  does  not 
arise  until  either  the  passenger  has  been  received  on  board,  or  his 
haggage  has  been  put  into  the  custody  or  under  the  control  of  the 
■vessel. 

In  the  present  case  the  baggage  was  lost  before  the  company  ha- 

notice  that  it  belonged  to  the  libelant,  and  apparently  before  the 
libelant  had  entered  into  any  contract  of  carriage.  It  was  in  the 
custody  of  the  company,  in  contemplation  that  he  would  become  a 
passenger;  but  the  relation  of  carrier  and  passenger  was  inchoate, 
and  the  custody  was  a  matter  preliminary,  although  accessory  to  a 
contract  of  carriage.  When  baggage  is  delivered,  as  it  was  in  this 
case,  without  any  directions  as  to  its  destination  or  time  of  ship- 
ment, the  carrier  cannot  be  expected  to  know  to  whom  it  belongs, 
or  whether  *it  is  to  be  carried  by  any  particular  vessel  of  the  line,  or 
even  whether  it  is  to  be  carried  at  all.  Under  such  circumstances, 
it  is  in  no  sense  within  the  custody  or  control  of  any  particular  ves- 
sel or  its  officers. 

It  is  unnecessary  to  consider  whether  the  company  assumed  the 
liability  of  a  carrier,  or  only  that  of  a  warehouseman,  towards  the 
libelant.  It  suffices  that  the  breach  of  its  obligation  took  place  be- 
fore it  had  entered  upon  the  performance  of  any  contract  of  carriage, 
and  consequently  did  not  create  any  lien  upon  the  vessel. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  the 
court  below  to  dismiss  the  libel. 


Id  re  MILLER 
(Circuit  Court  of  Appeals.  Fifth  Circuit   March  29.  1902.) 
No.  1,140. 

Akht — Enmsthbmt  of  Minoh— Pabknts  Secdhing  Rbleasb. 

Under  Rev.  St  U.  S.  §S  111(>-1118,  pro-vlding  that  array  recruits  must 
be  between  16  aod  33  years  old;  no  one  under  21  years  shall  be  en- 
listed without  the  consent  of  his  parents  or  gunfdians:  and  thut  no 
one  under  IG  years  old  shall  be  enlistod,— one  between  Id  and  21  years 
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«Ut,  enllstlnc  wlthoot  coment  of  parents,  on  representation  that  be  la 
of  age,  becomes  a  soldier,  ameoable  to  military  jurisdiction  for  military 
offenaes.  and  snbject  to  release  from  service  only  on  application  of  bl's 
paraita,  wlio  cannot  prevent  bis  coart>martlal  for  past  military  offenses,  i 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Texas. 

Wm.  H.  Atwetl,  U.  S.  Atty^  and  Col.  E.  H.  Crowder.  Judge  Advo- 
cate U.  S.  Army,  tor  appellant. 

R.  M.  Vaug^  (F.  P.  Works  and  J.  £.  Qarke,  on  the  brieQ.  for; 
appellees. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  Daniel  Marshall  Miller  enlisted  in  the 
United  States  army  on  Jidy  26,  1901,  as  a  private  soldier,  at  Austin, 
Tex.  He  represented  himself  to  be  21  years  of  age,  when  in  fact  he 
was  <Hily  about  ij.  His  parents  were  both  Ihring,  and  were  citizens  of 
Texas,  residing  m  Hill  county,  in  that  state.  They  did  not  ccxisent 
to  his  enlistment.  He  was  transferred  from  Austin,  Tex.,  and  attached 
to  the  105th  company,  coast  artillery.  He  received  from  the  govern- 
ment $15.02  pay  as  a  private  soldier,  and  drew  clothing  from  the  gov- 
ernment of  the  value  of  $35.36.  He  deserted  on  September  14,  1901, 
in  California,  and  went  to  Hill  county,  Tex.,  where,  on  the  8th  day 
of  February,  1902,  he  was  arrested  as  a  deserter  by  the  sheriflF,  and 
delivered  into  the  custody  of  Capt.  J.  A.  Dapray,  the  recruiting  ofHcer 
for  the  United  States,  stationed  at  Dallas,  Tex.  On  the  15th  of  Feb- 
ruary, 1902,  Col.  Forbush,  by  special  order,  appointed  a  general 
court-martial  to  meet  at  Ft.  Sam  Houston,  Tex.,  February  19,  1902, 
for  the  trial  of  such  prisoners  as  may  be  properly  brought  before  it, 
and  a  detail  was  made  for  the  court.  Charges,  with  proper  specifica- 
tions, were  preferred  against  Miller :  (1)  Desertion,  in  violation  of 
the  forty-seventh  article  of  war;  and  (2)  for  fraudulent  enlistment, 
to  the  prejudice  of  ^ood  order  and  military  discipline,  in  violation  of 
the  sixty-second  article  of  war. 

It  is  specified  under  the  first  charge  that  he  deserted  on  or  about  the 
14th  of  September,  ZQpi,  and  remained  absent  in  desertion  until  appre- 
hended on  or  about  February  12,  1902.  It  is  specified  by  the  second 
charge  that  he,  being  a  minor,  did  fraudufently  enlist  as  a  soldier  in 
the  service  of  the  United  States  by  falsely  representing  himself  to  be 
21  years  of  age,  and  that  since  his  enlistment  he  received  pay  and  allow- 
ance thereunder.  On  the  17th  of  February,  1902,  Michael  M.  Miller 
and  Lucy  A.  Miller,  the  parents  of  the  prisoner,  filed  a  petition  in  the 
district  court  of  the  United  States  for  the  Northern  district  of  Texas, 
praying  for  the  writ  of  habeas  corpus,  and  seeking  the  discharge  of 
Daniel  Marshall  Miller  from  further  detention  by  the  recruiting  officer 
of  the  United  States,  and  praying  that  he  be  restored  to  the  aistody 
and  control  of  the  petitfoners.  The  enlistment  of  the  prisoner,  his 
desertion,  arrest,  and  detention,  are  stated  in  the  petition;  and  it  is 
therein  alleged  "that  the  said  Daniel  Marshall  Miller  is  now  detained 
in  the  custody  of  the  said  recruiting  officer  on  the  charge  of  having  de- 
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serted  the  military  service  of  the  United  States.**  The  court  ordered 
that  the  writ  issue,  directed  to  Capt.  J.  A.  Dapray,  recruiting  officer 
for  the  United  States,  stationed  at  Dallas.  The  return  to  the  writ 
recited  the  fact  of  Miller's  enlistment,  desertion,  and  arrest,  and  that 
charges  had  been  preferred  against  him  as  herein  stated,  and  that  re- 
spondent held  the  prisoner,  by  authority  of  the  United  States,  as  a  sol- 
dier in  the  United  States  army,  charges  having  been  preferred  a^inst 
him,  and  that  he  would  be  broi^^ht  to  trial  as  soon  as  practicable 
before  a  court-martial  convened  by  the  commanding  officer  of  the  de- 
partment of  Texas.  It  is  also  averred  in  the  return  that  these  offenses 
were  committed  by  the  prisoner,  and  the  prosecution  thereon  begun, 
before  the  suing  out  of  the  writ  of  habeas  corpus  in  this  case,  and  that 
the  jurisdiction  of  the  military  authorities  had  attached  before  the  in- 
stitution of  this  proceeding  in  the  district  court.  The  learned  district 
court  was  of  opinion  that  &e  parents  oi  the  prisoner  had  never  lost,  by 
reason  of  the  enlistment  of  their  son,  the  right  to  his  custody  and  con- 
trol, and  that  they  were  now  entitled  to  exercise  that  control  and 
custody.  An  order  was  made  that  the  prisoner  be  released  and  re- 
stored to  the  custody  and  possession  of  his  parents.  An  appeal  was 
taken  to  this  court,  where  the  order  discliarging  the  prisoner  is  as- 
signed as  error. 

The  question  to  be  decided  is  whether  the  court-martial  has  juris- 
diction to  try  the  prisoner  on  the  charges  preferred  against  him.  If 
it  has  jurisdiction,  the  civil  courts  have  no  right  to  interfere.  If  it 
is  without  jurisdiction,  it  is  the  duty  of  the  civil  courts  to  discharge  the 
prisoner.  The  contention  in  behalf  of  the  petitioners  is  that,  being 
under  21  years  of  age,  the  prisoner  could  not  become  a  soldiCT  without 
their  consent,  and  that  he  cannot,  therefore,  be  held  for  trial  by  the 
court-martial.  This  contention  must  be  examined  in  the  light  of  the 
statutes.  "Recruits  enlisting  in  the  army  must  be  effective  and  able 
bodied  men,  and  between  the  ages  of  sixteen  and  thirty-five  years,  at 
the  time  of  their  enlistment."  Rev.  St.  U.  S.  §  1116.  "No  person 
under  the  age  of  twenty-one  years  shall  be  enlisted  or  mustered  into 
the  military  service  of  uie  United  States  without  the  written  consent 
of  his  parents  or  guardians:  provided,  that  such  minor  has  such 
parents  or  guardians  entitled  to  his  custody  and  control."  Rev.  St. 
U-  S.  §*  1 1 17.  "No  minor  \jnder  the  age  of  sixteen  years,  no  insane 
or  intoxicated  person,  no  deserter  from  the  military  service  of  the 
United  States,  and  no  person  who  has  been  convicted  of  (any  criminal 
offense)  (a  felony)  shall  be  enlisted  or  mustered  into  the  military  serv- 
ice." Rev.  St.  U.  S.  §  iu8.  It  will  be  observed  that  recruits  may  en- 
list who  are  between  the  ages  of  16  and  35,  but,  if  under  16,  they  shall 
not  enlist  at  all,  but,  if  over  16  and  under  21,  and  they  have  parents  or 
guardians  entitled  to  their  custody,  they  shall  not  be  enlisted  without 
the  written  consent  of  such  parents  or  guardian.  The  prisoner  be- 
longed to  a  class  that  could  enlist.  He  was*between  the  ages  of  16 
and  35.  The  only  infirmity  in  his  enlistment  was  that  he  was  over 
16,  but  under  the  age  of  21,  and  enlisted  without  the  written  consent 
of  his  parents.  If  an  officer  bad  enlisted  him  without  such  consent  of 
his  parents,  knowing  them  to  be  entitled  to  his  custody,  and  knowing 
him  to  be  a  minor,  he  would,  on  conviction,  be  dismissed  from  the 
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service,  or  suffer  such  other  punishment  as  a  court-martial  may  direct. 
Rev.  St.  U.  S.  §  1342,  art.  3.  But  the  prisoner  was  enlisted  on  his 
assertion  that  he  was  21  years  of  age.  By  section  3  of  an  act  of  con- 
gress approved  July  27,  1892,  fraudulent  enlistment,  and  the  receipt 
of  any  pay  or  allowance  thereunder,  "is  declared  a  military  offense 
and  made  punishable  by  court  martial  under  the  62nd  article  of  war." 
27  Stat.  278.  By  the  sixty-second  article  certain  offenses  to  the 
prejudice  of  good  order  and  military  discipline,  though  not  specially 
mentioned  in  the  articles  of  war,  are  punishable  according  to  the  na- 
ture and  degree  of  the  offense,  at  the  discretion  of  the  court ;  and  it 
pnivides  that  they  are  "to  be  taken  cognizance  of  by  a  general  or  a 
regimental,  garrison,  or  field-officers*  court  martial."  Rev.  St.  U.  S. 
§  134?.  By  article  of  war  47,  any  soldier  who,  having  received  pay, 
or  having  been  duly  enlisted  in  the  service  of  the  United  States,  deserts 
the  same  in  time  of  peace,  may  receive  any  punishment,  excepting 
death,  the  court-martial  may  inflict.  Rev.  St.  U.  S.  §  1342,  art.  47.  It 
is  for  a  violation  of  these  laws  and  articles  of  war  that  the  prisoner  is 
held  for  trial.  The  petitioners  dte  and  rely  on  In  re  Grimley,  137 
U.  S.  147,  IX  Sup.  Ct.  54,  34  L.  Ed.  636.  The  point  decided  in  that 
case  was  that  enlistment  is  a  contract  between  the  soldier  and  the  gov- 
ernment, which  involves  a  change  in  his  status  that  cannot  be  thrown 
off  by  him  at  his  will,  and  that,  therefore,  an  enlisted  soldier  cannot 
avoid  a  charge  of  desertion  by  showing  that  at  the  time  he  voluntarily 
enlisted  he  had  passed  the  age  at  which  the  law  allows  enlistment. 
After  referring  to  these  contractual  relations,  and  sayine  that  the  see- 
dier could  not,  of  his  own.vtriition,  throw  them  off,  and  renounce  his 
relat'ons,  and  destroy  hu  status  on  tiie  plea  that,  if  he  had  disclosed 
truthfully  the  facts,  the  state  would  not  have  entered  into  the  new  re- 
lations with  him,  the  court  said: 

"Of  conne,  these  considerations  may  not  apply  where  there  is  Insanity, 
Idiocy,  infancy,  or  any  other  disability,  which,  In  Its  nature  disables  a 
party  from  changing  his  Btatns  or  entering  Into  new  relattoni.  Bat  where 
a  party  is  sul  juris,  without  any  disability  to  entor  Into  the  new  rdations, 
the  rale  generally  applies  as  stated." 

This  language  is  urged  on  our  attention  as  being  conclusive  of 
the  prisoner's  right  to  be  discharged.  The  case  before  the  supreme 
court  was  one  in  which  the  circuit  court  had  held  that  the  contract 
of  enlistment  of  a  man  over  35  years  of  age  was  absolutely  void.  In  re 
Grimley  (C.  C.)  38  Fed.  84.  The  supreme  court  was  combating 
this  conclusion,  and  holding  that  the  enlistment  could  not  be  avoid- 
ed, after  the  commission  of  a  military  offense,  so  as  to  prevent  trial 
and  punishment  for  such  offense.  No  other  question  was  before  the 
court.  In  using  the  word  "infancy"  in  connection  with  the  words, 
"insanity"  and  "idioq^,"  the  court  evidently  had  in  view  Rev.  St.  § 
1 1 18,  which  fvovides  that  no  minor  under  the  age  of  16  years,  and 
no  insane  person  or  intoxicated  perscm,  shall  be  enlisted  or  mus- 
tered into  the  military  service.  That  section  peremptorily  forbids 
a  minor  under  the  age  of  16  from  being  enlisted.  Where  the  minor 
is  over  the  age  of  16,  the  preceding  section  authorizes  his  enlist- 
ment, providing,  however,  for  the  written  consent  of  his  parents  or 
guardian,  if  he  have  such,  that  are  entitled  to  his  custody  and  con- 
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troL  The  statutes  make  a  difference  between  the  position  of  the 
minor  under  z6  and  the^inor  over  x6  years  of  That  the  court 
did  not  intend  to  hold  that  a  minor  over  i6  could  not,  without  his 
parents'  consent,  make  a  contract  of  enlistment  that  would  change 
his  status  from  citizen  to  soldier  becomes  clear  on  reading  In  re 
Morrissey,  137  U.  S.  157,  11  Sup.  Ct.  57,  34  L.  Ed.  644,  an  opinion 
immediately  following  the  one  just  cited.  That  case  settles  the  im- 
portant question  of  the  status  of  a  minor  over  16  years  of  age  who 
enlists  without  the  consent  of  his  parents.  He  is  held  to  be  "not  only 
de  facto,  but  de  jure,  a  soldier,  amenaUe  to  military  jurisdiction." 
The  soldier  himself,  and  not  his  parents,  applied  for  the  writ.  But 
we  find  nothing  in  the  case  to  indicate  that  the  parents  could  obtain 
the  release  of  the  minor  soldier  (over  x6  years  of  age)  after  he  had 
committed  a  military  oflfense,  and  pending  a  prosecution  against 
him  for  it.  The  statement  of  the  minor's  status  that  he  is  a  soldier 
de  facto  and  de  jure,  "amenable  to  military  jurisdiction,"  seems  to 
us  in  conflict  with  the  contention  of  the  petitioners  in  the  case  at  bar. 
It  cannot  be,  we  think,  that  the  court  meant  that  he  was,  after  com- 
mitting a  military  offense,  amenable  to  military  jurisdi^on  only 
with  the  consent  of  his  parents;  that  they  could  defeat  the  jansdic* 
tion  of  the  court  martial  by  opposing  his  prosecution.  That  he 
could  not,  but  that  the  parents  could,  secure  his  release  from  the 
contract  of  enlistment,  seems  clear  from  this  and  other  authorities; 
but  that  is  very  diflFerent  from  obtaining  release  and  immunity  from 
a  prosecution  for  an  ofifense  committed  against  law.  In  McConc' 
ogue's  Case,  107  Mass.  154,  170,  Gray,  J.,  speaking  for  the  court, 
said  that  "a  minor's  contract  of  enlistment  is,  indeed,  voidable  only, 
and  not  void ;  and  if,  before  a  writ  of  habeas  corpus  is  sued  out  to 
avoid  it,  he  is  arrested  on  charges  for  desertion,  he  should  not  be 
released  by  the  court  while  proceedings  for  his  trial  by  the  mil- 
itary authorities  are  pending."  This  view  is  sustained  by  many  au- 
thorities. A  few  only  will  be  cited :  Solomon  v.  Davenport,  30  C. 
C.  A.  664,  87  Fed.  318;  In  re  Cosenow  (C.  C.)  37  Fed.  668;  In  re 
Kaufman  (C.  C.)  41  Fed.  876;  In  re  Spencer  (D.  C.)  40  Fed.  149; 
Church,  Hab.  Corp.  (2d  Ed.)  72,  note  "c."  A  court-martial  pro- 
ceeding, within  its  jurisdiction,  will  not  be  interfered  with,  nor  its 
judgment  avoided,  by  the  civil  courts.  Smith  v.  Whitney,  116  U.  S. 
167,  6  Sup.  Ct.  570,  29  L.  Ed.  601 ;  Ex  parte  Reed,  100  U.  S.  13, 
25  L.  Ed.  538.  The  common  law,  unaided  by  statute,  fully  recog- 
nizes the  parents'  right  to  the  custody  and  services  of  their  minor 
child ;  but  it  has  never  been  held  that  they  could,  by  the  writ  of 
habeas  corpus  or  otherwise,  obtain  his  custody  and  his  immimity 
when  he  was  held  by  an  ofBcer  of  a  civil  court  of  competent  juris- 
diction to  answer  a  charge  of  crime.  His  enlistment  having  made 
the  prisoner  a  soldier  notwithstanding  his  minority,  he  is  amenable 
to  the  military  law  just  as  the  citizen  who  is  a  minor  is  amenable 
to  the  civil  law.  The  parents  cannot  prevent  the  law's  enforcement 
in  either  case.  It  is  not  reasonable  that  a  minor,  of  age  to  enlist, 
who  secures  the  honorable  and  responsible  position  of  a  soldier  in 
the  United  States  army,  could  abandon  his  colors  in  the  face  of  the 
enemy  and  on  the  eve  of  battle,  and  avoid  trial  and  punishment  for 
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desertion  by  the  intervention  of  his  parents,  who  had  not  consented 
to  his  enlistment,  but  who  had  taken  no  step  to  avoid  it  before  the 
soldier's  arrest  for  desertion;  or  that  he  could  endanger  the  army 
by  betraying  its  secrets  to  the  enemy,  and  not  be  amenable  to  mil- 
itary jurisdiction,  his  parents  objecting.  We  cannot  approve  a  view 
that  leads  to  such  results.  When  an  enlisted  soldier  is  imprisoned 
by  military  authority  upon  a  charge  of  desertion  or  other  military 
crime,  a  civil  court  will  not  interfere  on  habeas  corpus  when  such 
military  authorities  have  jurisdiction ;  and  if  a  minor,  over  the  age 
of  i6  years,  enlisted  in  the  service,  is  so  charged  and  detained,  a 
civil  court  will  not,  either  on  his  own  application  or  that  of  his  par- 
ents or  ^^rdian,  dischar^^e  him  until  he  has  been  released  from  the 
prosecution  pending  ag^amst  him. 

The  decision  of  this  case  will  be  without  prejudice  to  the  petition- 
ers to  renew  their  application  after  the  prisoner  has  been  released 
from  the  prosecution  before  the  court-martial. 

The  judgment  <if  the  district  court  is  reversed,  with  instructions 
to  remand  the  prisoner  to  the  custody  of  the  United  States  mil- 
itary authorities.  Reversed. 


HEBONGWAT  V.  ILUN0I8  OBNT.  B.  Oa 
(arenit  Oonrt  of  AppeatB,  Flftb  Olrenit  April  32,  UXIS.) 


L  OOXTSniTTOBT  NBOLraBKOB— BURDBH  OV  PKOOP— BUUI  XH  FBDBBAb  COUm 

Where,  In  an  action  to  recover  for  negUcence  resulting  In  deatii,  the 
Aefendaot  claims  contributory  negligence,  It  is  the  rnle  of  the  United 
States  courts.  Irrespective  of  the  decisions  In  the  courts  of  the  state 
where  the  federal  courts  are  held,  that  the  burden  is  on  defendant  to 
show  that  the  deceased  was  negligent  and  that  his  negligence  con- 
tributed to  the  Injury  which  resulted  in  hla  death. 

X  Bauk— Whbn  Question  or  Law. 

Where,  in  an  action  to  recover  tor  personal  Injury,  all  the  material 
facts  touching  the  negligence  of  the  person  Injured  are  undisputed,  and 
admit  of  DO  rational  Inference  but  that  of  his  negligence,  the  qoestton 
of  Gontribntory  negligence  baeomea  matter  of  lav  luily,  and  Ha  court 
should  direct  a  verdict 

&  Samb— WniT  QuBsnoN  fob  thk  Jvbt. 

Where,  In  an  action  to  recover  for  personal  Injury,  the  negligence  of 
defendant  Is  shown,  and  there  Is  conflict  In  the  material  evidence  as  to 
whether  the  person  injured  observed  ordinary  care,  or,  where  there  is 
no  such  conflict,  the  facts  are  such  that  reasonable  men  might  fairly 
draw  different  conclusions  from  them,  the  question  of  contributory  negli- 
gence is  for  the  Jury. 

A  BAHiBOAIM— KbOLIOBIICS— PkSSOVAL  IhJUBT— CoNTIUBUTOBT  NEOUaBKCB— 

EvinKNCB— QuBsnox  fob  Jubt. 

Plaintiff  sued  to  recoror  for  0ie  deaOi  of  bta  minor  son,  caused  tsj 
the  negligence  of  a  railroad  company.  Tlie  aceldait  oeeurred  about 
daA  at  a  street  crossing  In  a  village.  The  street  approa<dilng  the  cross- 
ing was  for  100  yards  in  a  cnt  4  or  6  feet  deep,  and  the  railroad  for 
300  yards  was  on  a  curve,  and  In  a  cut  8  or  10  feet  deep,  with  shmbs, 
B  fence,  and  house  between  the  street  and  track.  The  train  was  run- 
ning 8S  or  40  miles  an  hour,  in  violation  of  Laws  Hiss.  1806,  p.  76, 
which  prohibited  a  greater  speed  than  8  miles  an  hour  tbroufh  a  city. 
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town  or  village.  Tbe  ertdence  was  confilctlns  as  to  wtietbar  tiie  wlilaflc 
was  blown  or  bell  rung  cootlntioiisly  tot  300  yards  before  reaching  tbe 
crosslDg,  as  required  by  Ann.  Code  Miss,  i  3547.  Deceased,  who  was 
driving  a  team  attaclied  to  a  loaded  wagon.  In  which  were  two  other 
men.  slowed  to  a  walk  as  he  approached  the  track.  One  of  those  men 
testified  that  he  looked  and  Uatened  all  the  way  along  for  a  train, 
and  was  facing  the  direction  from  which  it  came;  that  be  was  the 
first  to  see  it,  and  as  soon  as  be  saw  It  he  called  out,  and  Jumped 
from  the  wagon,  and  Just  as  he  struck  the  ground  the  engine  stmck 
the  wagon.  There  was  testimony  that  one  apiiroachlng  the  track  conld 
.  not  see  a  locomotive  headlight  coming  from  that  direction  until  be  was 
within  0  feet  of  the  track  and  the  engine  was  within  150  yards.  The 
negligence  of  defendant  was  conceded,  but  tbe  court  directed  a  ver- 
dict for  defendant  on  the  ground  of  contributory  negligence  of  deceased. 
Beld,  that  the  question  should  have  been  submitted  to  tbe  jury. 

Pardee,  Circnlt  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

Wm.  C.  McLean,  for  plaintiff  in  error. 

Edward  Mayes  (J.  B.  Harris  and  J.  M.  Dickenson,  on  tbe  brief),  for 
defendant  in  error. 

Before  PARDEE;  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  an  action  for  $ll,loo  damages, 
brought  by  Prince  Hemingway,  a  citizen  of  the  state  of  Mississippi, 
against  the  Illinois  Central  Railroad  Company,  a  coiporation  chartered 
under  the  laws  of  the  state  of  Illinois.  The  action  is  based  on  the  al- 
leged wrongful  and  negligent  act  of  the  defendant  in  causing  the  death 
of  Frank  Hemingway,  the  infant  son  of  the  plaintiff.  Such  right 
of  action  is  given  to  parents  for  the  death  of  the  minor  child,  caused 
by  the  wrongful  or  negligent  act  of  another,  by  the  law  of  the  state 
of  Mississippi,  where  it  is  alleged  that  the  wrong  was  committed. 
Laws  Miss.  1898,  p.  82,  c.  65.  By  a  law  of  that  state  approved  March 
18,  1896,  all  railroad  companies  having  the  right  of  way  are  allowed  to 
run  locomotives  and  cars  through  cities,  towns,  and  villages  at  the  rate 
of  six  miles  an  hour,  and  no  more ;  and  it  is  provided  that  "the  com- 
pany shall  be  liable  for  any  damages  or  injury  which  may  be  sustained 
by  any  one  from  such  locomotive  or  cars  whilst  they  are  running  at 
a  greater  speed  than  six  miles  an  hour  through  any  city,  town  or  vil- 
lage." Laws  Miss.  1896,  p.  76.  By  another  statute  each  locomotive 
engine  is  required  to  be  provided  with  a  bell  and  a  steam  whistle,  which 
can  be  heard  distinctly  at  a  distance  of  300  yards ;  and  it  is  provided 
that  the  company  "shall  cause  the  bell  to  be  rung  or  the  whistle  to  be 
blown  at  the  distance  of  at  least  three  hundred  yards  from  the  place 
where  the  railroad  crosses  over  any  highway  or  street ;  and  the  bell 
shall  be  kept  ringing,  or  the  whistle  shall  be  kept  blowing,  until  the 
engine  have  (has)  stopped  or  crosses  the  highway  or  street."  Ann. 
Code  Miss.  §  3547.  The  declaration  charges  that  the  defendant  was 
running  the  engine  and  train  in  violation  of  these  statutes,  and  that 
Frank  Hemingway  was  killed  by  its  train  at  a  public  crossing  in  the 
town  of  Como,  Miss.  The  defendant  pleaded :  (i)  That  it  was  not 
guilty  of  the  supposed  wrongs  and  injuries  charged;  and  (2)  that 
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Frank  Hemingway  waa  guilty  of  contribut<ffy  negligence,  in  that  he 
failed  to  exercise  ordinary  care  and  prudence  m  going  upon  the  rail- 
road track  without  stopping  the  wagon,  and  without  looking  or  listen- 
ing for  the  approaching  train,  which  he  could  have  seen  and  heard, 
and  that  he  thereby  contributed  to  his  own  injury  and  death.  Issue 
was  joined,  and  the  case  tried  on  these  pleas.  After  evidence  had  been 
offered  by  both  the  plaintiff  and  defendant,  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury  to  find  a  verdict  for  the  defend- 
ant. The  trial  court  granted  this  motion,  instructing  the  jury  to  re- 
turn a  verdict  for  the  defendant,  to  which  action  of  the  court  the  i;dain* 
tiff  duly  excepted.  A  verdict  was  returned  for  the  defem^t,  and  a 
judgment  entered  thereon,  and  the  case  is  brought  to  this  court  by  the 
plaintiff  on  a  writ  of  error.  It  is  assigned  here  that  -the  circuit  court 
erred  in  directing  a  verdict  for  the  defendant. 

The  facts  may  be  briefly  stated:  On  the  31st  of  March,  1900, 
Frank  Hemingway,  18  years  of  age,  while  attempting  to  cross  de- 
fendant's railway  track,  was  run  over  and  killed  by  a  train  controlled 
by  defendant's  servants.   The  accident  occurred  about  dark,  at  a 

?ubUc  ^crossing  in  the  corporate  limits  of  the  town  of  Como,  Miss, 
'he  highway  or  street  on  which  the  deceased  was  driving  a  wagon 
runs  east  and  west,  and  crosses  the  railway  which  runs  mvth  and 
south.  The  train  which  killed  deceased  came  from  the  south.  Be- 
gimiing  south  of  the  crossing,  the  railway  curves  eastwardly.  For 
about  300  yards  south  of  the  crossing  the  track  runs  through  a  cut 
8  or  10  feet  deep.  The  street  east  of  the  crossing,  for  about  100 
yards,  is  in  a  cut  four  or  five  feet  deep.  A  traveler  on  the  highway 
from  the  east,  as  he  approached  the  crossing,  would  have  between 
him  and  a  train  coming  from  the  south  some  shrubs,  a  fence,  and  a 
house,  and  the  train  would  be  in  the  cut  on  the  track  when  within 
300  feet  of  the  crossing,  and  the  traveler  in  the  cut  in  the  highway. 
Such  were  the  natural  features  of  the  place  where  the  accident  occur- 
red. Frank  Hemingway  was  standing  up  in  the  wagon,  and  driving. 
Heywood  Robinson  and  John  Davis  were  sitting  in  the  wagon,  ont 
facing  the  rear  of  the  wagon  and  one  facing  south.  The  wagon  ap- 
proached the  crossing,  the  mules  going  in  a  trot.  It  had  in  it  two 
"iron-toothed  harrows,  two  baskets  of  dotbcs,  a  barrel  of  flour,  and 
some  meat,  sugar,  and  coffee."  As  the  wagon  neared  the  crossing, 
"it  slowed  up  to  a  walk,"  but  did  not  stop.  One  of  the  occupants 
of  the  wagon,  before  nearing  the  crossing,  said,  "I  reckon  it  is  about 
train  time,"  and  deceased  said  **he  didn  t  reckon  it  was,  but  didn't 
know  exactly  what  time  the  train  came."  John  Davis,  who  was  sit- 
ting with  his  face  towards  the  south,  testified  that  his  face  was  in  the 
direction  the  train  was  coming  from ;  that,  as  the  wagon  approached 
the  crossing,  he  looked  and  listened  for  the  train  "all  the  way  along," 
and  also  "just  before  he  got  there."  The  train  approached  the  cross- 
ing through  the  cut  at  the  rate  of  "35  or  40  miles  an  'lour."  As  to 
whether  the  whistle  was  blown  and  the  bell  rung  as  the  crossing  was 
approached  there  is  conflict  in  the  evidence.  Travis  Taylor,  who  ex- 
amined the  crossing  before  testifying,  said  that  a  traveler  must  get 
within  "about  6  feet"  of  the  railroad  before  he  could  see  an  approach- 
ing tram;  that,  after  getting  within  6  feet  of  the  track,  he  could  see 
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the  headlight  of  an  apivooching  engine  "about  150  yards."  John 
Davis  was  the  first  to  see  the  train.  "I  was  the  first  to  see  it  I 
said,  'Lord,  there  comes  the  train  1'  and  about  the  time  I  said  that  I 
jumped  out.  •  •  *  About  the  time  I  hit  the  ground  the  train 
struck  the  wagon."  Heywood  Robinson  also  jumped  out,  and  was 
not  hurt.  The  wagon  was  smashed,  the  mules  kUled,  and  Frank  Hem- 
ingway so  injured  that  he  died  in  a  few  hours.  It  is  conceded  that 
the  defendant  was  guilty  of  negligence  in  miming  its  trains  through 
an  incorporated  town  at  a  speed  forbidden  by  the  statute.  Railroad 
Co.  V.  Toulme,  59  Miss.  284;  Nelson  v.  Railroad  Co.,  40  C.  C.  A. 
673, 100  Fed.  731. 

The  controlling  question  in  the  case  is:  Does  the  evidence  show 
such  contribntory  negligence  on  the  part  of  the  deceased  as  left 
nothing  to  be  passed  on  by  the  jury,  but  required  the  court  to  in- 
struct them  as  matter  of  law  that  the  plaintiff  could  not  recover? 
The  burden,  of  proof  is  on  the  defendant  to  show  that  the  deceased 
was  negligent,  and  that  his  negligence  contributed  to  the  injury 
which  resulted  in  his  death.  CoastiiM^  Co.  v.  Tolson,  139  U.  S. 
551,  II  Sup.  Ct.  653,  35  L.  Ed.  270;  Railroad  Co.  v.  Volk,  151  U. 
S.  73.  77*  14  Sup.  Ct.  239,  38  L.  Ed.  78;  Hough  v.  Raikoad  Co., 
TOO  U.  S.  213,  225,  25  L.  Ed.  612;  Railroad  Co.  v.  Harmon's  Adm'r, 
147  U.  S.  581,  13  Sup.  Ct,  557,  37  L.  Ed.  284.  This  rule  governs 
in  the  United  States  courts,  irrespective  of  the  decisions  in  courts 
of  the  state  where  the  federal  courts  are  held.  2  Fost.  Fed.  Prac. 
(3d  Ed.)  p.  88o»  §  375.  In  the  absence  of  all  evidence  on  the  sub- 
jectf  it  would  not  be  presumed  that  the  deceased  did  not  exercise 
proper  care,  for  he  had  the  greatest  incentive  to  caution  to  protect 
his  own  life.  Improvement  Co.  v.  Stead,  95  U.  S.  161  (4),  24  L. 
£d.  403.  But  the  defendant  can,  of  course,  avail  itself  of  the  evi- 
dence cMffered  by  the  plaintiff  as  tending  to  show  the  contributory 
negligence  of  the  deceased.  Railroad  Co.  v.  Horst,  93  U.  S.  291 
(9),  23  Iv.  Ed.  898.  But  on  all  the  evidence  the  rule  of  the  federal 
courts  is  that  the  burden  of  proof  is  on  the  defendant  to  sustain  by 
a  preponderance  of  evidence  its  defensive  plea  of  contributory  neg- 
ligence. Railroad  Co.  v.  Mares,  123  U.  S.  710,  8  Sup.  Ct.  321,  31 
L.  Ed.  296 ;  Beach,  Contrib.  Neg.  §  436.  In  judging  the  decea^'s 
conduct  and  considering  whether  it  was  {Htident  or  negligent,  it 
must  be  estimated  in  the  light  of  all  -the  circumstances  surround- 
ing him,  and  in  view  of  what  he  had  the  right  to  expect  of  others. 
He  is  not  blamable  if  the  injury  has  resulted  from  the  act  of  an- 
other, which  he  could  not  reasonably  have  anticipated.  Railroad 
Co.  V.  Van  Steinburg,  17  Mich.  99, 119.  It  would  not  be  negligence  in 
the  deceased  to  act  on  the  assumption  that  the  defendant  would 
not  run  its  trains  in  violation  of  the  state  law.  Hasie  v.  Railway 
Co.,  78  Miss.  413,  414,  28  South.  941.  A  railroad  crossing  a  high- 
way or  street  on  the  same  level  imposes  duties  both  on  the  railroad 
company  and  the  traveler  on  the  highway.  The  train  necessarily 
has  the  preference  and  right  of  way.  It  is  required  to  ghre  reason- 
able notice  or  warning  of  its  approach,  so  that  a  wagon  in  the  road 
near  the  crossinjj  may  wait  for  it  to  pass.  What  is  reasonable  and 
timely  notice,  if  not  fixed  by  statute,  may  depend  on  the  speed  of 
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the  train  and  other  circumstances  of  the  particular  case.  One  who 
is  crossing  the  track  must  exercise  diligence  and  ordinary  care  to 
ascertain  whether  a  train  is  approaching  and  to  avoid,  a  collision. 
The  track  itself  is  a  notice  and  warning  to  exercise  such  care.  He 
is  not  required  to  exercise  the  greatest  diligence  or  care,  but  only 
such  as  a  prudent  man  would  exercise  under  the  circumstances  of 
the  case.  He  is  not  required,  as  matter  of  law,  to  stop  before  cross- 
ing the  track,  but  his  omission  to  do  so  is  a  fact  to  be  submitted 
with  the  other  facts  to  the  jury.  Pie  is  required  to  exercise  such 
diligence  and  care  as  an  ordinafily  prudent  man  would  exerdse  un- 
der the  circumstances.  Improrement  Co.  v.  Stead,  95  U.  S.  161, 
24  h.  Ed.  403;  Judson  v.  Railroad  Co.,  158  N.  Y.  597,  53  N.  E. 
514.  In  Railroad  Co.  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct.  763, 
43  L.  Ed.  1014,  the  court  held  that  the  peremptory  instruction  for 
the  defendant  should  have  been  given.  There  the  train  that  caused 
the  injury  was  going  at  a  rate  not  exceeding  20  miles  an  hour.  At 
a  distance  of  40  feet  from  the  crossing  the  approaching  train  could 
be  seen  300  feet  away.  The  deceased  drove  onto  the  railroad  track 
in  a  slow  trot,  without  changing  gait.  His  eyesight  and  hearing 
were  good,  and  there  was  nothing  to  impede  his  sight.  He  drove 
onto  the  track  looking  straight  ahead.  As  he  approached  the  cross- 
ing "the  train  was  in  full  view."  The  court  was  of  opinion  that  the 
testimony  tending  to  show  contributory  negligence  on  the  part  of 
the  deceased  was  so  conclusive  that  nothing  remained  for  the  jury, 
and  that  the  defendant  was  entitled  to  an  instruction  to  return  a 
verdict  in  its  favor.  But  the  court  referred  to  a  class  of  cases 
readily  distinguishable  "either  by  reason  of  the  proximity  of  ob- 
structions interfering  with  the  view  of  approaching  trains,  confusion 
caused  by  trains  approaching  simultaneously  from  opposite  directions, 
or  other  peculiar  circumstances  tending  to  mislead  the  injured  party 
as  to  the  existence  of  danger  in  crossing  the  track."  In  Railroad 
Co.  V.  Griffith,  159  U.  S.  603,  16  Sup.  Ct.  105,  40  L.  Ed.  274,  the 
court  held  that  the  question  of  the  plaintiff's  contributory  negligence 
was  properly  l^eft  to  the  jury.  An  important  fact  leading  to  that 
decision  was  that  the  highway  on  which  she  was  driving  proceed- 
ing towards  the  crossing  passed  into  "a  cut,  and  then  there  was 
no  view  of  the  railroad  whatever  to  the  south  on  account  of  the 
highway  being  cut  down  and  the  growing  com  on  that  side."  In 
Nelson  v.  Railroad  Co.,  40  C.  C.  A.  673,  100  Fed.  731,  Nelson  was 
killed  while  crossing  the  track  to  carry  mortar  to  a  depot  that  was 
building.  The  court  held  that  the  question  of  Nelson's  negligence 
was  for  the  jury,  it  having  been  proved  that  a  car  on  the  side  track 
obstructed  the  view  of  the  approaching  train,  and  that  there  was 
noise  of  escaping  steam  from  a  nearby  engine,  so  that  the  sound 
of  the  train  probably  could  not  be  heard.  In  that  case  the  court 
laid  stress  on  the  fact  that  Nelson  could  not  see  the  train  because 
of  a  curve  in  the  track,  till  it  was  within  330  feet  of  him;  saying 
that,'  "if  it  was  going  at  the  rate  of  40  miles  an  hour,  it  would  go 
330  feet  in  less  than  6  seconds."  In  Jones  v.  Rsulroad  Co.,  128  U. 
S.  443,  9  Sup.  Ct.  118,  32  L.  Ed.  478,  the  plaintiff  walked  out  of 
the  depot  by  the  usual  way,  and  was  struck  by  a  passing  train  be- 
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tween  the  wall  of  the  depot  and  the  platform.  The  drcnit  court 
directed  a  verdict  for  the  defenduit.  The  case  was  reversed  oa 
error,  becai^se  the  evidence  tended  to  show  that  a  car  on  the  side 
track  (^strtlct^d  the  plaintiff's  view  of  the  approaching  train^  and, 
although  he  had  listened,  there  was  so  much  noise  about  the  place 
of  exit  from  the  depot  that  the  sound  of  the  advancing  train  could 
not  be  distinguished. 

To  review  the  many  cases  on  this  subject  would  serve  no  useful 
purpose.  They  make  it  clear  that,  if  all  the  material  facts  touching  the 
alleged  negligence  of  the  person  injured  be  tmdisputed,  and  admit  of 
no  rational  inference  but  that  of  negligence,  the  question  of  contribu* 
tory  negligence  becomes  matter  <^  law  only,  and  the  court  should 
direct  the  verdict.  Such  is  the  case  when  one  possessed  of  hearing 
and  sight  wal^s  or  rides  on  a  railroad  track  before  a  rapidly  approach- 
ing  train,  when  there  is  nothing  to  impede  his  sight  c»-  hearing.  In 
such  case  it  may  be  assumed  that  he  did  not  look,  or,  if  he  looked, 
he  did  not  heed  the  warning,  but  recklessly  took  his  chance  of  cross- 
ing before  the  train  could  reach  him.  Railroad  Co.  V.  Houston,  95 
U.  S.  697,  24  L.  Ed.  542 ;  R^iboad  Co.  v.  Freeman,  174  U.  S.  379, 
19  Sv^.  Ct.  763,  43  L.  £d.  1014.  But  when  there  is  conflict  m  the 
material  evidence  relating  to  the  alleged  negligence  of  the  person  in- 
jured, or  when  there  is  no  conflict,  but  the  facts  are  such  that  reason- 
able men  might  fairly  draw  different  conclusions  from  them,  the 
questi<»i  is  one  for  the  jury.  Such  is  the  case  when  one  walks  or 
drives  along  the  highway  and  across  a  raihroad  and  is  injured,  and, 
the  negligence  of  the  railroad  company  being  shown,  there  is  conflict 
in  the  material  evidence  as  to  whether  the  person  injured  observed 
ordinary  care  in  crossing;  or,  where  there  is  no  conflict  in  the  evi- 
dence, the  facts  are  sudi  that  different  conclasions  might  be  feurly 
drawn  from  them  as  to  whether  the  person  injured  showed  a  want 
of  ordinary  care,  or  did  what  a  reasonably  prudent  man  ought  to  have 
done  under  the  circumstances.  Railroad  Co.  v.  Griffith,  159  U.  S, 
603,  16  Sup.  Ct.  105,  40  L.  Ed.  274;  Railroad  Co.  v.  Ives,  144  U.  S. 
408,  12  Sup.  Ct.  679,  36  L.  Ed.  485.  The  difficulty  in  cases  of  negli- 
gent injuries  is  that  it  seldom  happens  the  injuries  are  inflicted  under 
the  same  circumstances,  and  therefore  no  common  standard  of  conduct 
by  prudent  men  under  all  drcumstances  can  become  fixed  and  known. 
And  no  rule  of  law  can  be  formulated  to  apply  to  aU  cases.  &ud 
Mr.  Justice  Lamar,  speaking  for  the  court,  in  Railroad  Co.  v.  Ives,  144 
U.  S.  408, 417. 12  Sup.  Ct.  679, 682,  36  L.  Ed.  485; 

"There  Is  no  fixed  standard  In  the  law  hj  which  a  conrt  Is  enabled  to 
arbitrarily  say  In  every  case  what  conduct  shall  be  considered  reasonable 
and  prudent,  and  what  shall  constitute  ordinary  care,  nnder  any  and  all 
circumstances.  The  terms  'ordinary  care,*  'reasonaUd  prud^K,'  and  tmch 
like  terms,  as  applied  to  the  conduct  and  affairs  of  men,  have  a  relative 
significance,  and  cannot  be  arbitrarily  d^oed.  What  may  be  deemed 
dlnary  care  in  one  case  may.  und»  tbe  different  BUrrooBdlngs  and  eliw 
cnmstances,  be  gross  n^lKence.  The  policy  of  tbe  law  has  rdegated  Qie 
determination  of  such  questions  to  the  Jury,  under  proper  Instructions  from 
the  conrt  It  Is  their  province  to  note  the  special  circumstances  and  snr- 
rouDdlDf!8  of  each  particular  case,  and  th^  say  whether  the  conduct  of  the 
parties  iii  that  case  was  such  as  would  be  expected  of  reasonable,  prudent 
men,  under  a  similar  state  of  affairs.   When  a  glTeo  state  at  facts  Is  socb 
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that  naBonaUie  men  may  faliiy  differ  vpon  the  question  as  to  whether 
there  was  aegligence  or  not  the  determination  of  the  matter  is  for  the  Jury." 

When  a  judge  decides  as  a  matter  of  law  that  a  plaintiff  has  been 
guilty  of  contributory  negligence,  he  necessarily  fixes  in  his  own  mind 
the  standard  of  ordinary  prudence,  and,  measuring  the  plaintifl^'s  con- 
duct by  that,  turns  him  out  of  court  upon  what  is  his  opinion  of  what 
a  reasonably  prudent  man  ought  to  have  done  under  the  circumstan- 
ces. He  thus  makes  his  own  opinion  of  what  would  be  generally 
regarded  as  imideiice  a  definite  rule  of  law.  If  the  same  question  of 
prudence  were  submitted  to  a  jury  collected  from  the  different  occu- 
pations of  society,  and  perhaps  better  competent  to  jud^  of  the  ques- 
tion of  ordinary  care,  he  might  find  them  differing  with  him  as  to 
the  ordinary  standard.  The  question  of  negligence  is  usually  one  of 
fact  for  the  jury,  but,  unquestionably,  cases  do  occur  in  which  it  is 
the  du^  of  the  judge  to  direct  the  verdict.  It  is  not  possible  to  lay 
down  a  rule  that  will  desi^;nate  all  such  cases.  While  the  principles 
are  well  settled,  the  application  of  them  to  particular  cases  causes 
much  difference  of  judical  ojnnion. 

There  is  evidence  in  the  record  which  tends  to  show  that  the  acci- 
dent occurred  after  dark,  and  at  a  public  crossing;  that  there  were 
obstructions  between  the  deceased  and  the  approaching  train;  that 
the  train  was  running  at  from  35  to  40  miles  an  hour  in  a  town  where 
the  statute  forbade  it  to  be  run  faster  than  6  miles  an  hour;  that 
the  whistle  was  not  blown  nor  the  bell  rung  as  required  by  statute; 
and  that  the  occupants  of  the  wagon  looked  and  listened,  not  stopping, 
but  that  they  approached  the  crossing  slowly.  On  this  state  of  facts 
we  must  hold  that  the  court  erred  in  directing  a  verdict  for  the  de- 
fendant 

Other  questions  were  discussed  at  the  bar  and  in  the  briefs,  upon 
which  we  express  no  opinion,  as  they  may  not  arise  on  the  next 
trial  on  the  same  or  similar  pleadings  and  evidence. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded for  a  new  trial.   Judgment  reversed. 

PARDEE,  Circuit  Judge,  dissents. 


THE  SCHOONER  ROBERT  LEWEBB  CO.  T.  KEKAtTOHA. 
(CBrcolt  Cbort  of  Appeala,  Mnth  Orcolt  Uareh  17,  19QS.) 
No.  70K. 

1.  WaoNevuL.  Dbath— Rioht  or  Actioh— Lavs  or  Hawui. 

Act  April  30,  1900,  to  provide  a  gOTemment  for  the  terrltorr  of 
Hawaii  (section  1).  provides  that  the  phrase  "laws  of  Hawaii,"  as  used 
in  the  act,  Bliall  mean  the  cosstitotlon  and  laws  of  the  repnhllc  of 
Hawaii  Id  force  at  the  ttane  of  annexation.  Section  6  provides  that 
"the  laws  of  Hawaii  not  incoDslsteDt  with  the  constitution  or  laws 
of  the  United  States  or  the  provisions  of  this  act  shall  continue  In  force, 
subject  to  repeal,"  etc.  The  statntes  of  the  republic  of  Hawaii  (Civ. 
Laws  Hawaii  :^9T,  |  1109)  provide  tlut  "the  common  lav  of  England, 
as  aaeertalned  by  E^igllsh  and  Amolcan  dcdskms,  Is  bere^  declared 
to  be  the  commm  law  of  tbe  Hawaiian  Islands  In  all  casea,  excmt 
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as  otherwise  ezpresely  provided  by  the  Hawaiian  eoDBtltntlon  or  laws, 
or  fixed  by  Hawaiian  Judicial  precedent,  or  eetabllahed  by  Hawaiian 
national  usage."  In  1800  the  supreme  court  of  Hawaii,  antborised 
thereto  by  the  laws  of  the  kingdom,  expreoAy  rejected  as  a  part  at  the 
common  law  of  the  Islands  the  rule  of  tiie  English  common  law  that  a 
dTll  action  could  not  be  maintained  to  recover  damages  for  wrongfully 
causing  tile  death  of  a  person,  and  sustained  the  right  of  a  widow  to 
sue  for  the  wrongful  death  of  her  husband;  and  the  rule  so  adopted 
has  never  since  been  changed  by  statute  or  decision.  SfHd  that  by  virtue 
of  the  above  statutory  provisions,  sucb  rule  is  still  in  force  as  a  part 
of  the  common  law  of  the  territory,  and  that  the  right  of  action  given 
thereby  may  be  enforced  in  a  court  of  admiral^  as  well  as  a  court  of  law. 

%  Same— Nbqligbncb— Breuiho  or  Bmr'a  Taoxlb. 

The  breaking  of  a  chain  furnished  and  used  by  t^e  offlcm  of  a  ship 
In  unloading  a  heavy  article,  of  which  removal  th^  had  sole  cfaarge. 
If  unexplained.  Is  prima  facie  evidence  of  negligence,  iriiich  autbwisefl 
a  Jndgmoit  against  the  awuen  of  the  ship  fw  damages  tcr  tbe  deatli 
of  a  person  catued  thereby,  in  the  alwenoe  of  proof  of  ccmtrlbntwy 
negligence. 

H  Sams— CoNTRLBUTORT  Nboliobncb. 

Libelant's  husband,  a  drayman,  was  killed  while  assisting  to  unload 
from  a  ship  a  heavy  bedplate,  weighing  several  tons.  While  tiie  bed- 
plate was  suspended  by  tbe  ship's  tackle,  a  part  of  the  tackle  broke, 
and  deceased  attempted  to  avoid  the  danger  by  climbing  onto  the  deck 
of  the  ship,  but  was  caught  and  crushed  between  the  bedplate  and  the 
ship's  side.  Held,  that  he  was  ^titled  to  redy  on  the  safety  of  tbe 
tackle,  and  was  not  chargeable  with  contribntory  n^lgence  became. 
In  tbe  presence  of  imminent  and  unexpected  duiger,  he  did  not  act 
with  deliberation. 

Appeal  from  the  District  Court  of  the  United  States  lor  the  Tei^ 
ritory  of  Hawaii. 

William  O.  Smith  and  Abraham  Lewis,  Jr.,  for  appellant. 
T.  McCants  Stewart,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY. 
District  Judge. 

ROSS,  Circuit  Judge.  This  is  an  appeal  by  the  owner  of  the 
sdhooner  Robert  Lewers  from  a  decree  rendered  by  the  United  States 
district  court  for  the  territory  of  Hawaii  awarding^  damages  to  the 
appellee  for  the  accidental  death  of  her  husband,  Enoka  Kekauoha. 
The  deceased  was  one  of  four  draymen  employed  by  Hustace  &  Co., 
of  Honolulu,  who  had  come  on  the'  wharf  at  that  cit^,  to  which  the 
schooner  was  tied,  for  the  purpose  of  loading'  and  hauling  away  a 
bedplate  weighing  12^  tons,  which  had  been  taken  to  Hcmcdulu  from 
San  Francisco  by  the  schooner,  and  was  then  on  board.  The  captain 
and  ofHcers  of  the  schooner  were  engaged  in  removing  the  bedplate 
from  the  schooner  onto  trucks  placed  on  the  wharf  by  the  drajmien. 
The  bedplate  had  been  lifted  from  the  schooner,  and  hung  suspended 
by  ropes  and  blocks  attached  to  the  main  and  mizzen  masts  of  the 
schooner.  A  guy  line  or  outhaul  was  fastened  to  an  opening  in  the 
center  of  the  bedplate,  and  carried  to  a  large  boiler  lying  on  the 
wharf.  By  pulling  on  the  outhaul  the  bedplate  was  drawn  over  the 
vessel's  side,  remaming  suspended  in  the  tackles,  which  were  connect- 
ed by  falls  to  the  main  and  mizzen  masts.  The  lashings,  lines,  and 
fastenings  were  all  of  rope,  with  the  exception  of  one  chain  around  the 
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bedplate^  and  to  which  one  end  of  the  outhaul  was  fastened,  and  one 
chain  around  the  boiler  on  the  wharf^  to  which  the  other  end  of  the 
outhaul  was  fastened.  The  tackle,  lines,  chains,  and  fastening  were 
the  property  of  the  schooner.  Because  of  the  position  in  wmch  the 
truck  had  been  placed  by  the  draymen,  the  plate  was  not  coming 
squarely  down  over  the  truck,  and  the  drayman  suggested  that  it  be 
hauled  out  a  trifle  further.  While  it  was  in  this  position,  one  of  the 
chains,  about  15  feet  in  length,  attached  to  the  outhaul,  broke,  caus- 
ing the  bedplate  to  swing  back  to  the  vessel.  At  the  time  the  chain 
broke,  the  deceased,  in  order  to  avoid  the  danger,  ran  to  the  vessel's 
side,  and  endeavored  to  ^et  on  the  deck,  but  was  caught  bpr  the  plate 
and  held  up  against  the  side  of  the  schooner,  thereby  receiving  injuries 
from  which  his  death  resulted.  His  widow  thereupon  filed  in  the  court 
below  a  libel  in  personam  against  the  owner  of  the  schooner  for  dam- 
ages resulting  from  the  death  of  her  husband,  which  she  therein  alleged 
was  caused  by  the  negligence  of  the  officers  of  the  ship.  An  answer 
was  filed  b^  the  owner  of  the  schooner,  setting  up  that  no  cause  of 
action  lay  in  the  court  of  admiralty  for  such  dam^es,  inasmuch  as 
there  was  no  act  of  congress  or  territorial  statute  ^vlng  anpr  cause 
of  action  by  reason  of  the  decedent's  death,  and  ^o  denymg  any 
negligence  on  the  part  of  the  officers  of  the  schooner,  and  averring 
contnbutory  neg%ence  on  the  part  of  the  deceased.  The  court  below 
held  against  the  defendant  on  each  point,  and  gave  the  libelant  judg- 
ment for  the  sum  of  $1,577.12,  with  costs. 

It  is  insisted  on  the  part  of  the  appellant  that  no  cause  of  action  for 
damages  will  lie  in  a  court  of  admiralty  within  the  territory  of  Ha- 
waii for  the  death  of  a  human  being.  That  by  the  common  law  no 
civil  action  lies  for  an  injury  which  results  in  death  is  well  settled,  and 
IS  now  not  denied.  And  since  the  decision  of  the  supreme  court  in 
the  case  of  The  Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30- Iv.  Ed. 
358,  in  which  the  theretofore  conflicting  decisions  are  referred  to,  and 
the  question  considered  and  determined  on  principle,  it  does  not  re- 
main open  to  question  that  such  an  action  will  not  lie  in  the  courts  of' 
the  United  States  under  the  general  maritime  law.  In  many  jurisdic- 
tions, however,  the  rule  has  been  changed  by  statute ;  and  where  by 
statute  a  right  of  action  is  given,  whether  arising  on  the  land  or  on 
the  sea,  it  is  uniformly  held  that  courts  of  admu*aky,  as  well  as  courts 
of  law,  will  entertain  and  enforce  it.  The  Harrisburg,  supra,  and  cases 
there  dted ;  The  Corsair,  145  U.  S.  335,  12  Sup.  Ct.  949,  36  L.  Ed. 
727;  The  Willamette,  18  C.  C.  A.  366,  70  Fed.  874,  31  L.  R.  A.  715; 
Laidlaw  v.  Navigation  Co.,  26  C.  C.  A.  665,  81  Fed.  876;  Association 
V.  Christopherson,  19  C.  C.  A.  481,  73  Fed.  239,  46  L.  R.  A.  264. 
The  death  here  complained  of  occurred  within  one  of  the  territories 
of  the  United  States, — that  of  Hawaii, — over  which  the  court  below 
confessedly  had  admiralty  jurisdiction,  including  the  suit  of  the  ap> 
pellee,  if  there  was  any  right  of  action  in  her.  That  depends  upon 
the  law  prevailing  in  that  territory  at  the  time  of  the  death  in  ques- 
tion. 

The  first,  fifth,  and  sixth  sections  of  the  act  of  congress  of  April 
30.  1900,  to  provide  a  government  for  the  territory  of  Hawaii,  are  as 
foUows : 
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"Section  1.  That  tbe  phrase  'laws  of  Hawaii/  as  used  In  this  act  wtthont 
gaallfying  words,  shall  mean  the  c<mstltutlon  and  laws  of  tbe  republic  of 
Hawaii,  In  force  on  tbe  twelfth  day  of  August,  e^fateen  hundred  and  ninety- 
eight,  at  tbe  time  of  the  transfer  of  tbe  sovereignty  of  the  Hawaiian  Islands 
to  tbe  United  States  of  America.  The  ctmstltntion  and  rtatnte  laws  6t 
the  republic  of  Hawaii  then  In  force,  set  forth  In  a  compilation  made  by 
Sydney  M.  Ballon  under  the  authority  of  the  leglslatore,  and  published 
in  two  volumes  entitled  'Clvlt  T^ws'  and  'Penal  Laws,'  respectively,  and  in 
the  Session  Laws  of  the  legislature  for  the  session  of  eighteen  hundred  and 
ninety-eight,  are  referred  to  in  this  act  as  'OLvll  Laws,*  'Penal  Laws.'  and 
'Session  Laws.' " 

"Sec.  5.  That  the  constitution,  and,  except  as  herein  otherwise  provided, 
all  the  la^  of  the  United  States  which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  tbe  said  territory  as  elsewhere  In  the 
United  States:  provided,  that  sectluis  eighteen  bundred  and  fLfty  and  eighteen 
hundred  and  ninety  of  tiie  Bevlsed  Statutes  of  the  United  States  shall  not 
apply  to  the  territory  of  Hawaii. 

"Sec.  6.  That  the  laws  of  Hawaii  not  inconsistent  with  the  constltntion 
or  laws  of  the  United  States  or  the  provlglons  of  this  act  shall  continue  In 
force,  subject  to  repeal  or  amendment  by  the  legislature  of  Hawaii  or  tbe 
congress  of  tbe  United  SUtes."  81  Stat  141. 

Among  the  statute  laws  of  the  republic  of  Hawaii  set  forth  in  the 
compilation  by  Mr.  Ballou  is  the  following: 

"Sec.  1109.  The  common  law  of  England,  as  ascertained  by  English  and 
Amwlcan  de<dslons,  la  hereby  declared  to  be  the  common  law  of  the  Hawaiian 
Islands  In  all  cases,  except  as  otberwlse  apreesly  provided  by  the  Hawaiian 
constitution  or  laws,  or  lixed  by  Hawaiian  judicial  precedent,  or  established 
by  Hawaiian  national  usage,  provided,  however,  that  no  person  shall  be 
subject  to  criminal  proceedings  exc^t  as  provided  by  the  Hawaiian  laws." 
Ctv.  Laws  Hawaii  1897,  p.  447. 

Turning  to  the  decisions  of  the  supreme  court  of  Hawaii,  we  find 
that  the  precise  right  asserted  and 'sustained  in  the  present  case  was 
there  asserted  and  sustained  as  early  as  i86q, — nearly  40  years  prior 
to  the  passage  of  the  act  of  congress  of  April  3/0,  1900.  Kake  v.  Nor- 
ton, 2  Hawaii,  209.  The  reasons  for  the  decision  are  thus  stated  by 
the  court  in  its  opinion : 

"By  tbe  common  law  of  England,  the  action  would  not  lie.  In  the  case 
of  Baker  v.  Bolton,  1  Camp,  493,  which  was  an  action  against  the  defendants 
as  proprietors  of  a  stagecoach  on  the  top  of  which  the  plaintiff  and  his  late 
wife  were  traveling  from  Portsmouth  to  London,  when  it  was  ov^tumed, 
whereby  the  plaintiff  himself  was  much  bruised,  and  his  wife  was  so 
severely  hurt  that  she  died  about  a  month  after.  Lord  Ellenborough.  CX  J_ 
held  that  the  Jury  could  only  take  into  consideration  tbe  bruises  which  the 
plaintiff  bad  bimsdf  sustained,  and  the  loss  of  his  wife's  society  and  the 
distress  of  mind  he  had  suffered  on  her  account  from  the  time  of  the  accident 
until  the  moment  of  her  dissolution,  for  that  in  a  civil  court  tbe  death 
of  a  human  being  could  not  be  complained  of  as  an  Injury,  and  the  damages 
as  to  tbe  plalatlffs  wife  must  stop  with  the  period  of  her  existence.  It 
Is  argued  by  counsel  for  the  defendant  that  the  common  law  of  England  19 
In  force  in  this  kingdom,  and  that  therefore  the  action  cannot  be  main- 
tained in  this  court  In  our  opinion,  this  argument  is  not  sound.  We  do 
not  regard  tbe  common  law  of  England  as  being  in  tcxce  here  eo  nomine, 
and  as  a  whole.  Its  principles  and  provisions  are  In  force  so  tar  as  they 
have  been  expressly  or  by  necessary  implication  Incorporated  Into  onr  laws 
by  enactment  of  the  legislature,  or  have  been  adopted  by  the  rulings  of  the 
courts  of  record,  or  have  become  a  part  of  the  common  taw  of  this  kingdom 
by  universal  usage,  but  no  farther.  The  analogy  sought  to  be  set  up  be- 
tween the  Hawaiian  Islands  and  the  British  colonies  in  North  America 
(now  a  part  6f  the  United  States)  with  reference  to  the  common  law  of 
England  Is  not,  In  our  opinion,  well  sustained.   We  think  the  circmn* 
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stsDces  of  the  two  coimtriefl  are  wldrty  different  Whether  or  not  the  preeent 
action  can  be  maintained  In  this  court  depends  upon  the  construction  to  be 
Siven  to  certain  proTlsions  of  tUe  Hawaiian  statutes.  The  piovlsUon  contained 
tn  ttie  llietfa  section  of  the  Civil  Oode  touclilug  the  institution  of  suits  to 
rocover  damages  for  Injuries,  direct  or  consequential.  Is  very  general  In  Ita 
termi,  as.  Indeed,  such  a  proTlaton  must  be;  it  being  impmslble  for  the 
leglBlatnre  to  define  and  enumerate  all  the  vktUhu  eavaea  tor  which  an  ac- 
tion of  trespass  or  an  action  on  the  case  wIU  He.  Such  causes  are  Illimita- 
ble In  their  variety.  And  as  has  been  repeatedly  remnrlced.  It  Is  by  no  means 
a  conclusive  objection  to  an  action  on  the  case  to  say  that  an  action  never 
was  maintained  for  the  same  caase  before.  When  an  action  la  broug;ht 
under  the  general  provision  referred  to,  the  question  whether  or  not  that 
particular  action  will  lie  la  a  matter  for  judicial  determination, — not,  cer- 
talnly,  according  to  the  mere  whim  or  fancy  of  the  court  or  Judg%  but  in 
accordance  wltb  legal  principles.  It  Is  provided  In  the  fonrteentfa  section 
vt  the  Olvil  Code,  which  forma  a  part  of  the  chapter  on  the  'OonatmetlOB  of 
Laws.'  that,  In  all  civil  matters  where  there  Is  no  ezpreas  law,  the  judges 
are  bound  to  proceed  and  decide  according  to  equl^;  applying  necessary 
remedies  to  evils  that  are  not  specifically  contemplated  by  law,  and  con* 
serving  the  cause  of  morals  and  good  conscience.  And  to  decide  equitably, 
en  appeal  Is  to  be  made  to  natural  law  and  reason  or  to  received  usage, 
and  resort  may  also  be  had  to  the  laws  and  usages  of  other  countries.  We 
think  reason  and  natural  justice  are  clearly  In  favor  of  permitting  an 
action  to  bo  maintained  upon  the  grounds  relied  upon  In  tills  case;  and 
upon  a  resort,  for  light,  to  the  laws  of  those  countries  to  whose  anthorltK 
and  (vtnlott  we  yl^  the  highest  -venerMlon.  we  find  that  the  oM,  harsh  mle, 
which  bad  Its  wigin  tn  feudal  times,  has  been  snperseded  by  Ubraal  stat- 
ntory  provisions,  more  In  accordance  with  the  sentiments  and  clrcumatances 
of  an  enlightened  age.  As  we  are  not  fettered  by  the  English  common-law 
rule  on  the  subject,  no  legislative  enactment  la  required  to  remove  that 
obstacle  to  the  maintenance  of  an  action  like  the  present  In  a  Hawaiian 
court;  and  we  tbinfc  it  ought  to  be  permitted,  as  being  consonant  with 
natural  law  and  reason,  as  well  as  with  the  laws  of  civilized  countries.  In 
the  case  of  Carey  v.  Railroad  Co.,  1  Cnsh.  480,  48  Am.  Dec.  (!16,  Metcalfe, 
J.,  intimated  an  opinion  that  by  the  civil  law,  and  by  the  law  of  France  and 
Scotland,  whose  jnrlspradence  Is  inainly  based  npon  the  civil  law,  aetiona 
like  the  present  could  be  malntelned.  We  regret  that  we  have  not  had  time 
to  verify,  by  reference  to  the  books,  the  opinion  of  so  respectable  an  au- 
thority, because  this  would  of  itself  afford  a  distinct  and  sutficlent  foundation 
for  our  decision.  The  several  courts  of  record  having  the  power,  under 
the  823d  section  of  the  Civil  Oode,  which  la  not  a  new  provision  In  our 
atotutes,  but  one  which  has  been  repeatedly  acted  upon  by  this  court,  to  dte 
and  adopt,  at  their  discretion,  the  reasoning  and  principles  of  the  common 
law,  or  of  the  civil  law,  so  far  as  the  same  may  appear  to  the  court  to  be 
founded  In  justice,  and  not  In  conflict  with  the  laws  and  customs  of  this 
kingdom,  if,  as  Is  Intimated  In  the  case  Just  referred  to,  tiie  principles  of 
the  civil  law  would  permit  the  institution  of  such  an  action  as  the  present, 
we  have  no  hesitation  in  preferring  the  doctrine  of  the  civil  law  to  that 
of  the  English  common  law  upon  this  point,  for  we  conceive  ttie  former 
to  he  pre-eminently  founded  In  Justice.*  The  principle  which  we  now  rec- 
ognize win  become,  by  Judicial  adoption,  a  valuable  part  of  the  common 
law  of  this  kingdom.  With  regard  to  the  objection  that  this  action  must  be 
brought  by  the  executor  or  administrator  of  the  decedent,  we  think  siich  hn 
objection  applies  merely  to  the  form  of  enforcing  the  remedy,  and  not  to 
the  merits  of  the  claim,  or  the  principle  upon  which  it  stands.  We  have 
some  doubt  whether,  under  our  statute  of  practice,  as  It  reads  at  present,  an 
administrator  could  maintain  the  action,  as  such.  The  provision  of  the 
Bnglish  statute  referred  to  (9  &  10  Vict),  requiring  the  suit  to  be  brought 
by  the  executor  or  administrator.  Is  evIdenUy  Intended  for  convmlence,  and 
to  prevent  a  multiplicity  of  actions.  But  the  damages  recovered  In  such 
actions  ere  not  general  assets  In  the  hands  of  the  admlnlstmtor,  being  for 
the  individual  benefit  of  the  widow,  or  other  party  entitied  thereto,  and  It 
does  not  appear  by  any  means  indispensable  that  the  suit  should  be  brought 
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bj  tbe  administrator.  We  think  tbe  suit  In  this  case  Is  well  brovKht  by  the 
widow." 

As  will  have  been  observed,  the  supreme  court  there  expressly 
declared,  "The  principle  which  we  now  recognize  will  become^  by 
judicial  adoption,  a  valuable  part  of  the  common  law  of  this  king- 
dom." Such  judicial  modification  of  the  common  law  the  legisla- 
ture of  Hawaii  expressly  sanctioned  and  ratified  Sy  section  1109  of 
Ballou's  compilation  of  the  laws  of  that  country,  which,  as  has  been 
seen,  was,  in  turn,  sanctioned  and  ratified  by  section  i  of  the  act 
of  congress  of  April  30,  ipoo,  above  set  out.  There  was  therefore 
statutory  authonty  for  the  right  asserted,  and  sustained  by  the 
court  below. 

It  is  a  mistake  to  say,  as  do  the  counsel  for  the  appellant,  that 
the  caae  of  Kake  v.  Horton  was  overruled  by  the  later  case  of 
Bishop  v.  Lokana,  6  Hawaii,  556.  That  was  an  action  of  trespass 
quare  clausum  fregit,  brought  by  the  owner  of  the  land  trespassed 
upon,  who  subsequently  died,  and  whose  executors  thereafter  ap- 
peared in  court  and  filed  a  suggjestion  of  her  death,  and  prayed  that 
the  suit  might  proceed  to  final  judgment.  The  court  granted  a  mo- 
tion to  set  aside  the  appearance  of  the  executors,  saying,  "Actions 
'for  injury  to  real  estate  do  not  survive  to  the  executor  or  adminis- 
trator, for  the  real  estate  passed  to  the  heir  or  devisee,  and  not  to 
the  personal  representatives."  At  the  end  of  the  opinion  the  judge 
delivering  it  said,  "I  notice  in  Kake  v.  Horton,  2  Hawaii,  213,  that 
this  court  doubted  whether  an  administrator  could  maintain  an  ac- 
tion for  damage  on  the  death  of  a  person,  but  allowed  the  widow 
to  maintain  the  suit."  So  far  from  the  case  of  Bishop  v.  Lokana 
overruling  the  doctrine  announced  in  the  case  of  Kake  v.  Horton, 
the  clause  last  quoted  from  Bishop  ▼.  Lokana  indicates,  rather,  an 
approval  of  that  ruling. 

The  only  other  questions  presented  by  the  record  relate  to  the 
alleged  negligence  on  the  part  of  the  defendant,  and  the  alleged 
contributory  negligence  of  the  deceased.  We  think  there  is  suffi- 
cient evidence  to  establish  the  alleged  negligence  on  the  part  of 
the  defendant.  The  officers  of  the  ship  were  engaged  in  delivering 
the  bedplate  to  the  draymen,  and  had  exclusive  control  in  the  prem- 
ises. The  ropes,  chains,  and  other  appliances  were  the  ship's,  for 
the  sufficiency  and  good  order  of  which  its  owner  was  responsible. 
That  the  accident  occurred  by  reason  of  the  breaking  of  one  of  the 
chains  is  not  denied.  The  fact  that  the  chain  broke,  resulting  in 
the  damage  complauied  of,  unexplained,  is  prima  facie  evidence  of 
negligence.  A  portion  of  the  chain  in  question  was  |»Y>duccd  in  court 
by  the  defendant,  but  not  the  link  or  part  that  broke.  The  part 
exhibited  is  characterized  in  the  opinion  of  the  trial  court  as  ""an 
old  five-eighths  of  an  inch  chain,"  and  the  court  added  that  it  "cer- 
tainly did  not  look  strong  enough  for  the  purpose"  for  which  it 
was  used.  J.  F.  Haglund,  a  sea  captain,  and  witness  on  behalf  of 
the  defendant,  testified  that  iron  becomes  brittle  after  it  gets  old, 
and  that  sea  captains  prefer  ropes,  "because,"  said  the  witness, 
"we  can't  always  rely  on  a  ch^n.  We  are  of  the  opinion  that  the 
record  contains  sufficient  evidence  to  justify  the  finding  of  the  court 
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below  of  negligence  on  the  part  of  the  owner  of  the  schooner.  And 
we  are  further  of  opinion  that  the  court  below  was  quite  right  in 
holding  that  no  contributory  negligence  on  the  part  of  the  deceased 
was  shown.  He  was  not  bound,  to  anticipate  that  the  chain  would 
break.  On  the  contrary,  he  was  legally  entitled  to  rely  upon  the 
supposition  that  it  would  not.  And  when  the  imminent  danger  un- 
expectedly arose,  the  fact  that  he  did  not  run  some  other  way  than 
he  did,  in  his  effort  to  get  out  of  harm's  way,  is  wholly  insufiSdent 
to  show  contributory  negligence ;  for,  as  was  well  said  by  the  court 
below,  "in  the  presence  of  great  and  unforeseen  danger  no  man  it 
expected  to  act  with  deliberation." 
The  judgment  is  affirmed. 


L  lUn^ROADB— BACKina  Traik— Btatutort  RsqaiBBHSinv— PAsasiroER  D» 

POT. 

Under  Ckid«  Miss.  1882.  I  8640,  prorUUnf  that  it  BhaU  be  imlawfal 
to  back  a  train  of  cars  into  or  alons  a  passenger  depot  at  a  greater 
rate  of  speed  tban  three  mtles  an  hour,  and  a  train  backed  along  snch 
depot  within  BO  feet  thereof  shall,  for  300  feet  before  it  comes  opposite 
such  depot,  be  preceded  by  a  servant  of  the  railroad  company  on 
foot  not  ^ceediDg  40  or  voAa  20  feet  in  advance,  to  give  wanting, 
and  thai;  for  every  Injury  InlUeted  by  a  railroad  company  while  vltriat* 
Ing  each  section,  full  damages  may  be  recovered,  wtthont  regard  to 
eontrlbntory  negligence,  the  300-feet  limit  does  not  exceed  300  feet 
from  the  building,  some  part  of  which  is  nsed  as  a  passenger  depot 
notwitliBtanding  there  may  be  a  gravded  walk  extending  along  the 
track  beyond  the  building,  on  which  passragera  alight  from  long  traliu. 
%.  8ahe— Nbgliqenob— P1.KA  OF  CojfTKiBirroBT  N'aeuoBiroB— Wbbh  Ataht 

ABLE. 

Where  a  man,  Jnst  after  stepping  on  a  railroad  track  in  the  yards, 
was  nm  over  by  part  of  a  freight  train  backing  at  the  rate  of  about 
eight  miles  per  boor,  while  the  conductor,  who  was  on  the  rear  car. 
was  looking  in  the  opposite  direction  to  see  If  a  switch  was  ^pwly 
turned  for  a  passing  train,  and  nime  of  tiie  trabunen  saw  the  man  on 
the  track,  there  was  no  such  wanton  recklessness  or  gross  negl^ence 
as  would  render  OBaTaHaUe  a  plea  of  eontrlbntory  negligence, 

t,  BAMB— CONTRIBDTORT  NBaUOENCE— EVIDBNCB. 

Where  a  man  in  vigorous  bodily  and  mental  health,  with  good  bear- 
ing and  sight  with  nothing  to  obstruct  the  vision,  stepped  on  and 
walked  along  a  railroad  track  on  which  part  of  a  freight  train  was 
backing  at  a  rate  of  eight  miles  an  hour,  and  was  overtakm  and  killed, 
he  was  guilty  of  eontrlbntory  negligence. 

4  BUIE—LlCSNBB  TO  WaUC  OH  I^CKS— DOTT  OV  LiCKNSBB. 

The  fact  that  posons  were  accosbHned  to  walk  almig  ttie  rail- 
road tracks  at  the  place  wbwe  an  accident  occurred,  with  the  knowledge 
and  without  objection  from,  the  railroad  company  and  its  servants, 
did  not  relieve  such  persons  from  the  ezerdse  of  ordinary  eare  ^rbU* 
on  the  tracks. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi 

C.  L.  Sivley  and  T,  U.  Sisson.  for  plaintiflFs  in  error. 
Edward  Mayes  and  J.  B.  Harris,  for  defendant  in  error. 


KING  et  aL     ILLINOIS  OBNT.  B.  00. 


(Olrcnlt  Oourt  of  Appeals,  Fifth  Otrcnlt  May  %  1908.) 
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Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  On  or  about  the  i6th  day  of  Jtme, 
1900,  Calvin  J.  King  was  kitled  by  a  train  of  the  defendant  in  error  in 
the  town  <^  Durant,  Miss.  Between  11  and  12  o'clock  noon^  Mr. 
King  was  walking  up  the  tracks  of  the  railroad,  approaching  the 
depot  building,  and  at  a  point  430  feet  from  the  nearest  part  of  the 
depot  building  was  struck  and  killed  by  a  part  of  a  train  of  cars,  con- 
sisting of  a  freight  engine  with  three  or  four  cars  attached  thereto, 
backing  up  a  side  track  designated  as  the  "passing  track."  Durant 
is  an  incorporated  tovm  of  2,000  inhabitants.  The  depot  building 
and  its  connected  platform  run  north  and  south.  The  main  line  of  the 
railroad  lies  east  of  the  depot,  and  next  east  of  the  main  line  lies 
the  track  called  the  "passing  track/'  on  which  the  accident  occurred. 
This  is  a  very  long  side  trade,  extending  a  mile  or  more  south  of  the 
depot  building,  as  well  as  far  north  of  it.  It  is  perfectly  straight, 
and  located  on  substantially  level  ground,  with  no  natural  object  to 
obstruct  the  view  throughout  its  length.  East  of  the  passing  track, 
and  south  of  the  depot,  was  a  coal  chute.  East  of  the  coal  chute 
there  was  a  switch  line  called  the  "loop,"  which  connected  with  the 
passing  track  both  north  and  south  of  the  coal  chute.  West  of  the 
main  hne,  and  below  or  south  of  the  depot  building,  was  a  switch  line 
called  the  "scales  track,"  and  still  west  of  the  scales  track  was  another 
switch  line,  called  the  "platform  track,"  both  located  south  of  the 
freight  depot  building.  Both  of  these  lines  of  track  are  three  or  four 
hundred  yards  long,  extending  across  Cedar  street,  and  across  another 
street  further  south.  They  run  parallel  with  the  main  line.  The  east 
rail  of  the  scales  track  is  9  feet  from  the  west  rail  of  the  main  line, 
and  the  east  rail  of  the  platform  track  is  23  feet  from  the  west  rail  of 
the  main  line.  The  space  between  these  tracks  is  clear  throughout 
their  whole  length,  and  the  gravd  walk  referred  to  later  occupies 
all  the  space  between  the  east  rail  of  the  scales  track  and  the  west 
rail  of  the  main  line  to  the  engine  room  south  of  the  coal  bin,  which 
is  90  feet  south  of  the  place  where  Mr.  King  was  killed.  The  business 
part  of  the  town  of  Durant,  west  of  the  railroad,  extends  to  the  north 
and  south  of  the  depot  building,  and  Cedar  street  crosses  the  railroad 
at  right  angles  five  or  six  hundred  feet  south  of  the  depot  building. 
Along  the  line  of  the  railroad,  and  on  each  side  of  its  right  of  way, 
there  are  settlements  south  of  Cedar  street,  and  on  the  east  side  ot  the 
right  of  way  is  a  fairly  good  sidewalk.  The  proof  shows  that  persons 
settled  in  that  locality  and  others  were  in  the  habit  of  passing  up  north 
alon^  the  railroad  tracks  to  a  public  crossing  just-  north  of  the  depot 
building,  and  of  going  thence  to  the  business  portion  or  other  part  of 
the  town  lying  west  of  the  railroad.  The  engine  which  was  propelling 
the  cars  described  as  backing  northward  on  the  passing  track  belonged 
to  a  freight  train  which  had  arrived  at  Durant  a  short  time  before  11 
o'clock,  and  had  stopped  on  the  passing  track  north  of  the  depot 
building,  where  the  engine  was  disconnected  from  the  train,  and  pro- 
ceeded south  (HI  the  same  track  to  the  coal  chute,  where  it  coaled,  and 
then  proceeded  south  to  a  connecting>link  track  between  the  passing 
track  and  the  main  line,  on  which  it  passed  to  the  main  line,  and  then. 
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in  due  course,  backed  off  the  main  line  onto  a  track  west  of  the  main 
line,  and  took  up  three  or  four  freight  cars,  at  least  one  of  which  was 
,  a  box  car,  and  pulled  them  onto  the  main  line,  and  thence,  by  the  con- 
necting link,  backed  them  onto  the  passing  track,  and  was  proceeding 
to  back  along  the  same  to  the  part  of  the  train  which  had  been  left 
on  that  track  north  of  the  depot  building.  There  was  no  evidence 
tending  to  show  that  the  engine  or  the  cars  it  was  pushing  had  been 
on  the  loop  track,  or  on  any  track  east  of  the  passing  track.  The 
evidence  is  ample,  clear,  and  unccmtradicted  that  the  engine  and  cars 
which  ran  over  the  deceased  had  not  been  on  any  of  the  tracks  east  of 
the  passing  track.  Mr.  King  was  seen  by  one  witness  approaching  the 
railroad  irora  the  west  on  Cedar  street  at  the  point  where  it  crosses 
the  raihxKkd.  He  turned  to  the  north,  walking  for  a  few  steps  on  the 
main  line,  then  proceeding  a  few  steps  more  between  the  main  line 
and  the  passing  track,  then  stepping  onto  the  passmg  track,  and  pro- 
ceeding north  on  it  until  he  was  struck  and  killed  by  the  backing  cars 
and  engine.  At  this  same  time  another  south-bound  freight  train  was 
coming  down  the  main  track,  and  the  engine  pulling  it  was  within  four 
or  five  car  lengths  of  Mr.  King,  when  he  stepped  off  of  the  main  track 
onto  the  space  between  it  and  the  passing  track,  and  stepped  onto 
the  passing  track  about  the  time  the  engine  of  this  south-bound  train 
got  opposite  him.  A  witness  called  by  the  {rfaintiff,  named  Cal 
Turner,  testified  that  he  lived  in  Durant,  south  of  the  depot;  that 
on  the  day  the  accident  occurred  he  had  started  home,  and  was  walk- 
ing slowly  along  the  east  side  of  the  main  line  of  the  railroad,  having 
crossed  over  to  that  side  because  he  did  not  want  any  one  to  see 
him  get  on  the  freight  train,  which  was  then  moving  southward,  and 
on  which  he  wished  to  ride  to  his  home,  which  was  the  fourth  house 
south  of  Cedar  street;  that  when  the  engine  of  the  south-bound 
freight  train  was  about  even  with  him,  at  a  point  about  lOO  feet  south 
of  the  public  crossing  north  of  the  depot  building,  he  saw  Mr.  King 
coming  toward  him  from  the  south ;  that  at  the  time  he  first  saw  Mr. 
King  there  was  no  train  south  of  witness  on  the  track  on  which  Mr. 
King  was  killed;  that  witness  did  not  get  on  the  train,  because  before 
the  caboose  reached"  him  the  train  was  going  too  fast  for  him  to  get 
on  with  safety.  He  continued  walking  south  along  the  track,  and 
had,  at  the  time  of  the  collision,  proceeded  to  a  point  about  200  feet 
north  of  where  it  occurred.  By  this  time  nearly  all  of  the  south- 
botmd  train  had  passed  him.  He  thinks  there  were  four  cars  attached 
to  the  engine  which  ran  over  Mr.  King,  but  does  not  remember  wheth- 
er they  were  all  box  cars  or  not  He  did  not  see  the  backit^  train 
before  it  struck  Mr.  King.  His  attention  was  attracted  by  hearing 
some  one  hollo,  and  then  he  saw  Mr.  King  under  the  front  part  of 
the  box  car.  When  witness  first  saw  Mr.  King,  he  was  walking  north 
on  the  main  line.  Mr.  King  got  in  between  the  main  line  and  the 
other  track  when  the  engine  was  about  four  or  five  lengths  from  him. 
This  witness  did  not  see  or  hear  any  signals  given  by  the  backing  train, 
did  not  hear  any  bell  ring  or  whistle  blow  on  that  train,  but  did  hear 
signals  from  the  train  takt  was  on  the  main  line,  going  south.  Says 
the  backing  train  was  moving  at  the  rate  of  six  or  eight  miles  an 
hour.   Other  uncontradicted  evidence  shows  that  the  backing  train, 
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or  part/of  the  train,  had  on  it  an  engineer,  a  fireman,  a  brakcman, 
and  the  conductor  of  the  train  to  which  the  ei^;ine  belonged.  They 
all  testify  that  the  engineer,  the  fireman,  and  the  conductor  were  keep- 
ing the  customary  lookout;  that  the  required  signals  were  being 
given;  that  the  most  northern  cHie  of  the  cars  in  the  backing  train 
was  a  coal  car ;  that  the  conductor  was  seated  on  the  southeastcni 
comer  of  this  car,  looking  north.  The  conductor  testified  that  just 
at  that  instant  he  was  noticing  to  see  if  the  switch  connecting  the 
link  track,  over  which  they  had  passed,  from  the  main  track,  was  pro{>- 
erly  thrown,  so  that  the  south-bound  train  could  pass  on  safely ;  that 
he  did  not  see  Mr.  King.  The  engineer  and  the  fireman  both  testified 
that  they  did  not  see  him ;  did  not  know  that  he  was  on  the  track 
until  they  had  passed  over  him,  and  their  attention  was  challraged  by 
the  hollering,  which  at  first  ^ey  could  not  locate;  that,  at  the  instant 
they  did  ascertain  what  had  been  done,  they  stopped  the  backing  train ; 
that  it  was  going  at  a  rate  not  exceeding  four  or  five  miles  an  hour, 
and  they  did  not  know  there  was  any  occasion  for  stopping  until  after 
they  had  passed  over  the  man. 

The  plaintiffs  are  the  surviving  wife  and  children  of  the  deceased. 
Their  action  is  for  damages,  in  the  usual  form,  charging  that  the 
death  was  occasioned  by  the  negligence  of  the  defendant's  servants. 
The  defense  is  a  general  denial  of  liability;  that  the  company  and 
its  servants  were  not  negligent;  and,  further,  the  company  pleads 
negligence  on  the  part  of  the  deceased,  which  caused  him  to  receive 
the  fatal  injury.  To  meet  the  plea  of  contributory  negligence,  the 
plaintiffs  rely  on  section  3549  of  the  Mississippi  Code  of  1892,  which 
is  as  follows: 

"It  Bhall  be  unlawful  to  back  a  train  of  cars,  or  part  of  a  train,  or  an  en- 
glne  Into  or  along  a  passen^r  depot  at  a  greater  rate  of  speed  than  three 
miles  an  hour;  and  every  such  train,  part  of  a  train,  or  engine  backed  intn 
or  along  a  passenger  depot  and  wltliln  fifty  feet  thereof,  shall  for  at  least 
300  feet  before  It  reaches  or  comes  opposite  to  such  depot  be  preceded  by  a 
servant  of  the  railroad  company  on  foot,  not  ^ceeding  tor^  nor  nnder 
twenty  feet  lu  advance,  to  pive  warning.  For  errar  tnjarr  inflicted  by  a 
railroad  company  while  violating  this  section,  the  partr  Injured  may  recover 
fan  damages  without  regard  to  mere  contributory  negligence." 

When  evidence  on  behalf  of  the  plaintiffs  and  on  behalf  of  the 
defendant  had  been  fully  heard,  and  the  hearing  of  evidence  closed, 
the  defendant,  by  written  motion,  requested  the  court  to  instruct 
the  jury  peremptorily  to  find  for  the  defendant,  which  the  court 
did,  and  there  was  a  verdict  and  judgment  in  accordance  therewith. 
The  only  error  assigned  which  we  deem  it  proper  to  notice  is  stated 
as  follows:  "The  court  erred  in  granting  the  peremptory  charge 
asked  by  the  defendant  below  wherein  the  jury  was  instructed  to 
return  a  verdict  in  favor  of  the  defendant  below." 

Considering  the  case  without  reference  to  the  provisions  of  section 
3549  Mississippi  Code  of  1892,  it  seems  to  us  to  be  too  dear 

■for  controversy  that,  while  there  is  proof  tending  to  show  some  de- 
gree of  negligence  upon  the  part  of  the  defendant  company,  there 
is  manifestly  no  proof  tending  to  show  such  wanton  recklessness 
or  gross  negligence  as  would  render  vnavailable  a  plea  of  mere 
contributory  negligence  on  the  part  of  the  deceased.    It  seems  also 
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to  us  to  be  beyond  controversy,  and  manifest  from  the  proof,  that 
the  deceased  was  negligent  in  a  manner  that  contributed  directly 
to  the  receivinr  of  the  fatal  injury.  Deceased  was  not  yet  50  years 
of  age.  Had  been  up  to  that  time  a  man  in  vigorous  bodily  and 
mental  health.  His  hearing  and  si^ht  were  good.  It  was  midday. 
The  track  was  straight  and  level,  with  no  obstruction  thereon.  The 
backing  train  was  more  than  100  feet  long,  and,  at  the  most,  its 
rate  of  speed  did  not  exceed  eight  miles  an  hour..  It  therefore  be- 
came necessary  for  the  trial  court  to  decide  whether  the  statute 
referred  to  applied  to  the  conduct  of  the  parties  at  the  point  where 
this  injury  was  inflicted.  The  trial  court  was  not  charged  with  the 
impossible  duty  of  giving  the  term  "passenger  depot"  an  abstract 
definition,  that  vrotud  mean  the  same  thing  wherever  that  term 
would  be  used  or  sought  to  be  applied,  or  the  almost  equally 
difficuh  duty  and  useless  labor  of  giving  it  a  relative  definition  ad> 
justed  to  all  possible  hypothetical  cases.  It  was  the  duty  of  that 
court  to  determine  by  its  construction  of  this  section  of  the  statute 
whether  at  the  time  and  place  when  and  where  King  was  killed  thk 
defendant  was  backing  a  train  of  cars,  or  part  of  a  train,  or  an 
engine,  into  or  along  a  passenger  depot.  Some  other  provisions 
of  the  same  Mississippi  Code  may  be  profitably  considered  in  con- 
struing the  language  of  section  3549:  ^ 

"Sec.  4302.  Necessary  Depots  to  be  Matutained.  Every  railroad  shall  es- 
tablish and  malataln  such  d^ots  as  shall  be  reasonably  necessary  for  the 
public  convenience,  and  shall  stop  mch  ot  the  passenger  and  ftdght  trains 
at  any  depot  as  the  business  and  public  convenience  shall  require;  end  the 
commlsalon  may  caose  all  passoiger-trains  to  permit  passengCTs  to  get  on 
and  oft  In  a  city  at  any  place  other  than  at  the  depot  where  It  Is  for  tlie 
convenience  of  the  traveling  public.  And  It  shall  be  tmlawfnl  for  any  nttr 
road  to  abolish  or  disuse  any  depot  when  once  established,  or  to  fall  to  keep 
np  the  same  and  to  rc^Iarly  stop  the  trains  thereat,  without  the  consent  of 
the  commisslou. 

"Sec  4303.  ReguUitlons  for  Passenger-Depots.  The  commission  shall  es- 
tablish such  rules  and  relations  for  the  arrangemrat  and  management  of 
pass«Dger-dl^ts  as  will  secure  the  comfort  of  passengtts,  and  it  shall  came 
a  copy  thereof  to  be  posted  In  each  paasoBger  depot  or  receptl<»L>nMin. 

"Sec.  4804.  Bnlletln-BoardB.  It  Is  the  duty  of  every  railroad  to  ke^  con- 
spicuously placed,  as  the  commission  shall  direct,  and  of  the  form  and  size 
prescribed  by  it,  at  each  reception-room  or  depot,  a  bulletin-board."  etc. 

"Sec.  4806.  Commission  to  Visit  Stations,  etc.  I^e  commission  shall  from 
time  to  time,  as  far  as  practicable,  visit  all  stations  on  the  various  lines  of 
railroad,  and  Investigate  the  manner  in  which  bulletin-boards  are  posted  and 
kept  how  reception-room's  are  arranged  and  kept,"  etc. 

"Sec  4300.  Location  of  Station-Houses.  The  commission  may  designate 
Ote  site  or  location  of  any  new  bnlldlng  or  station-house  which  may  be  or- 
dered erected  in  cases  where  the  site  selected  by  the  railroad's  offldals  Is  In- 
courmleut  or  Inaccessible;  but  every  depot  must  be  located  with  due  regard 
to  the  Interest  of  the  railroad  and  the  public  convenience. 

"Sec.  4310.  Union  PassenKer-Depots.  The  commission,  whenever  the  public 
convenience  may  require  it,  shall  cause  union  passenger-depots  and  transfer- 
stations  to  be  erected,  and  may  designate  the  dimensions  and  sites  thereof," 
etc. 

"Sec.  4312.  To  Inspect  Depots;  Beceptiou-Booms.  It  Is  the  duty  of  the 
commissioners  to  Inspect  the  depots  of  all  railroads  from  time  to  time,  and 
of  the  commission  to  require  comfortable  and  suitable  reception-rooms  for 
pessei^^ers,  separate  tor  the  races,  and.  If  It  deem  proper,  for  the  sexes;  and 
It  may  reanlre  aneh  additions  to  or  alterations  In  passniceE^epots  or  station- 
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hooBes  aa  may  be  necessary.  In  Its  Judgment,  to  Becnre  ample,  comfortably 

and  suitable  accommodatloua  for  all  passengers.    *   *  *" 

The  supreme  court  of  Mississippi  has  decided  that  section  3549 
was  designed  to  afford  protection  to  all  persons  within  the  pre- 
scribed limits.  Railroad  Co.  v.  McCalip,  76  Miss.  360,  25  South.  166. 
The  case  just  cited  is  the  only  one  reported  in  which  the  supreme 
court  of  Mississippi  has  had  occasion  to  consider  and  construe  sec- 
tion 3549;  and  that  case  did  not  involve  the  question  which  now 
engages  us^  because  in  that  case  the  injury  was  received  by  the 
plaintiff  while  attempting  to  cross  the  railroad  track  on  a  public 
street  at  the  north  end  of.  the  depot  building,  and  was  manifestly 
within  the  space  limitations  of  the  statute,  whether  or  not  the  words 
"passenger  depot"  should  be  held  to  relate  to  the  building  alone. 
We  note  in  the  reporter's  statement  of  the  case:  "The  depots  are 
situated  opposite  each  other.  The  freight  depot  is  on  the  east  side 
of  the  tracks  and  the  passenger  depot  is  on  the  west  side."  In 
that  case,  as  in  this»  the  passenger  depot  seems  to  have  fronted  on  a 
public  crossing  just  to  the  north  of  the  depot  building.  Here»  in 
the  case  we  are  considering,  both  of  the  waiting  rooms  of  the  pas- 
senger  depot  are  at  the  extreme  north  end  of  the  structure,  and 
the  two  rooms  take  in  the  width  of  the  building.  They  open  to 
the  north.  There  is  a  rock  deposit  all  around  that  end  of  the  build- 
ing on  the  north  end  of  it.  Immediately  behind  or  south  of  the 
sitting  rooms  is  the  agent's  office,  and  immediately  behind  or  south 
of  the  agent's  office  is  the  bag^ge  room,  and  immediately  south 
of  the  baggage  room  is  the  bright  warehouse.  On  the  east  and 
west  sides,  and  immediately  south  of  the  freight  warehouse,  is  a 
platform.  The  platform  immediately  south  of  the  freight  warehouse 
is  as  wide  as  the  whole  building,  or  any  part  of  it.  Then  there  is  a 
cut-off  down  cast,  and  a  narrow  transfer  platform  running  south 
some  distance,  with  a  shed  over  it.  This  is  used  to  transfer  cars. 
The  other  platform  is  used  for  depositing  parcels,  such  as  boxes, 
lumber,  or  anything.  It  is  not  used  for  passenger  purposes,  and  is 
about  3  feet  off  the  ground, — too  high  for  a  man  to  get  on,  except 
he  go  to  the  end,  and  come  up  by  the  steps.  The  part  of  the  build- 
ing used  as  a  freight  warehouse,  not  including  its  platforms,  ex- 
tends north  and  south  along  the  main-line  track  for  a  distance  of 
100  feet;  and  the  part  used  for  sitting  rooms,  agent's  office,  and 
baggage  room  extends  about  60  feet  along  the  Ime;  making  the 
whole  length  of  the  depot  building,  excluding  from  consideration 
the  platforms,  160  feet.  The  point  at  which  Mr.  King  was  struck 
is  425  feet  from  the  southeast  comer  (its  nearest  part)  of  the  freig^Jt- 
depot  building,  is  395  feet  from  the  southeast  comer  of  the  main 
platform  around  the  freight  warehouse,  and  is  525  feet  from  the 
extreme  south  end  of  that  part  of  the  building  used  in  connection 
with  passengers,  and  is  only  237  feet  from  Cedar  street  crossing. 
As  already  mentioned,  between  the  west  rail  of  the  main-line  track 
and  the  east  rail  of  the  scales  track  a  9-foot  space,  uniform  in 
width,  was  covered  with  a  good  gravel  walk,  extending  more  than 
600  feet  south  from  the  most  southern  point  of  that  part  of  the 
depot  building  used  for  passengers,  and  extends  90  feet  beyond  the 
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point  at  which  the  collision  occurred.  A  like  gravel  walk  extends 
north  from  the  depot  building  about  600  feet;  making,  including 
the  length  of  the  building  itself,  a  stretch  of  more  than  1,350  feet 
covered  by  the  southern  and  northern  extensions  of  this  gravel  walk. 
It  was  put  down  for  the  convenience  of  receiving  and  discharging 
passengers  on  or  from  cars,  in  connecti<»i  with  any  of  the  long 
through  trains  while  standing  on  the  main  line,  and  was  given  the 
length  it  has  in  order  to  accommodate  the  longest  trains  going 
north  or  south  on  the  main  line.  At  the  point  where  the  collision 
occurred,  passengers  may  have  been  received  or  discharged,  and 
certainly  were  often  received  or  discharged  on  such  cars  at  points 
not  many  feet  north  of  the  place  where  the  injury  was  received. 

The  contention  of  the  plaintiffs  is  that,  within  the  meaning  of  the 
terms  of  section  3549,  every  point  on  this  extended  gravel  walk, 
throughout  its  whole  length,  is  a  part  of  the  passenger  depot,  and 
that  the  language  of  the  statute  required  that  for  a  distance  of  300 
feet  further  south,  and  of  300  feet  further  north,  from  the  respective 
extremities  of  this  gravel  walk  (that  is,  for  a  distance  of  1,950  feet), 
the  railroad  company,  in  backing  a  train  of  cars,  or  part  of  a  train, 
or  an  engine,  along  any  of  its  tracks  located  and  running  within  50 
feet  of  t^  gravel  walk,  should  not  run  at  a  greater  rate  of  speed 
than  three  miles  an  hour,  and  that  it  should  h^ive  every  such  train, 
part  of  train,  or  engine  preceded  by  a  servant  of  the  railroad  com- 
pany, on  foot,  not  exceeding  40  or  under  20  feet  in  advance,  to 
give  warning.  On  the  other  hand,  it  is  contended  by  the  railroad 
company  that  the  plain  meaning  of  the  language  of  the  section  in 
question  requires  that  the  words  "a  passenger  depot,"  as  used  in 
that  section,  should  be  construed  to  apply  to  the  building  used  for 
such  depot  in  cases  where  there  is  a  building  to  locate  the  depot. 

We  have  noticedt  in  section  4302,  that  the  railroad  commission 
of  the  state  of  Mississippi  "may  cause  all  passenger  trains  to  permit 
passengers  to  get  on  and  off  in  a  city  at  any  place  other  than  at 
the  depot,  where  it  is  for  the  convenience  of  the  traveling  public." 
It  is  not  necessary  to  hold  that  there  could  not  be  a  passenger 
depot  on  a  railroad  without  having  in  connection  with  it,  and  as 
its  most  conspicuous  feature,  some  character  of  a  house  or  build- 
ing. But  it  seems  to  be  very  certain,  from  the  comprehensive. pro- 
visions of  the  Code  of  Mississippi  defining  the  powers  and  duties 
of  the  railroad  commission  of  that  state,  that  no  railroad  in  that 
state  would  be  permitted  to  use  such  a  passenger  depot.  While,  in  a 
certain  sense,  the  term  "passenger  depot"  embraces  more  than  the 
mere  building,  in  undertaking  to  survey  and  fix  the  limits  of  the 
space  reservation  made  by  this  statute  it  is  necessary  that  we  should 
look  for  a  reasonably  definite  point  as  a  place  of  beginning.  The 
limits  are  that  the  line  of  track  must  run  within  50  feet  of  the  pas- 
senger depot,  and  that  a  train,  or  part  of  a  train,  or  engine,  backing 
on  this  track  into  or  along  a  passenger  depot,  shall,  for  at  least 
300  feet  before  it  reaches  or  comes  opposite  to  such  depot,  be  pre- 
ceded by  a  servant  of  the  railroad  company,  etc.,  and  be  run  at  a 
rate  of  speed  not  greater  than  three  miles  an  hour.  Counsel  for 
the  plaintiffs  calls  to  our  attention  section  3551  of  the  Code,  whtch 
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concludes  with  this  sentence:  "A  failure  to  observe  this  and  the 
four  last  preceding  sections  shall  cause  a  railroad  company  to  be 
liable  to  a  fine  of  fifty  dollars  for  eadi  offense;"  and  counsel  say 
truly  that  "this  penalty  is  therefore  imposed  for  the  violation  of 
sections  3547,  3548,  3549  [the  section  we  are  construing],  3550,  and 
3551."  The  last  sentence  of  section  3549  is  also  highly  penal  in 
its  character:  "For  every  injury  inflicted  by  a  railroad  compMy 
while  violating  this  section  the  party  injured  may  recover  full  dam- 
ages without  regard  to  mere  contributory  negligence."  Following 
the  recognized  canons  for  the  construction  of  such  statutes,  and 
keeping  well  in  mind  that  the  purpose  of  this  statute  is  to  provide 
for  the  preservation  of  human  life,  we  are  unable  to  give  the  words 
"a  passenger  depot,"  as  used  in  the  section,  the  construction  con- 
tended for  by  the  plaintiffs*  counsel,  and  are  fully  persuaded  that 
in  this  particular  case  the  language  "a  passenger  depot"  must  be 
limited  at  least  so  as  to  include,  at  most,  only  the  whole  of  the 
building,  a  part  of  which  is  used  in  connection  with  the  passenger 
service,  and  therefore  that  the  restrictions  and  limitations  of  the 
section  were  not  laid  upon  the  defendant  at  the  time  and  place 
when  and  where  the  collision  occurred  which  occasioned  the  death 
of  Mr.  King.  We  think  the  contention  of  the  plaintiffs'  counsel 
that  Mr.  King  was  a  licensee  on  the  defendant's  tracks  at  the  point 
where  he  was  struck  in  no  way  favorably  affects  the  plaintiffs*  case. 
It  is  only  claimed  that  he  and  others  were  in  the  habit  of  passing 
north  along  these  tracks,  between  the  rails  of  the  different  tracks, 
or  between  the  different  tracks,  indifferently,  without  confining  them- 
selves to  the  gravel  walk,  and  that  this  was  known  to  the  defendant 
and  its  servants,  who  are  not  shown  to  have  made  any  effort  to 
prevent  it.  The  fact  that  such  use  of  the  tracks  was  permitted, 
either  passively  or  expressly,  would  not  relieve  persons  availing  of 
it  from  the  exercise  01  ordinary  caution,  and,  so  far  from  charging 
the  servants  of  the  company  with  any  additional  degree  of  care  in 
operating  its  trains  at  midday,  would  have  a  reasonable  and  natural 
tendency  to  dull  their  attention  in  taking  notice  of  people  passing 
about  or  along  the  tracks  at  such  a  time,  on  account  of  its  being  a 
common  occurrence,  and  the  persons  usually  there  being  those  who 
were  accustomed  to  the  place,  and  having  knowledge  of  its  dangers, 
and  trusting  in  their  own  capacity  to  avoid  injury  in  such  use  by 
timely  stepping  off  a  track  on  which  a  train,  or  part  of  a  train,  or 
engine  was  approaching. 

From  the  most  careful  consideration  of  the  whole  proof,  and  of 
the  language  of  section  3549,  and  of  the  other  parts  of  the  statutor>- 
law  of  Mississippi  to  which  we-  have  been  referred,  we  are  satisfied 
that  the  plea  of  contributory  negligence  was  well  taken,  and  was 
established  by  uncontradicted  testimony,  and  that  the  txial  judge 
did  not  err  in  directing  a  verdict  for  the  defendant. 

The  judgment     the  circuit  court  is  affirmed. 
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(Obrcnlt  Oonr^  of  Appeals,  Second  (^nit   Februsry  26,  190SL) 


t  Statute  ot  Fbadds— Sales— Part  Patubnt  or  Priob. 

Under  the  statute  of  frauds  of  New  York,  which  proTldes  that  a  con- 
tract for  the  sale  of  goods,  where  do  note  or  memwandnm  in  writing 
Is  made,  shall  be  Told  unless  tlis  buyer  shall  receive  some  part  of 
the  goods,  or  "shall  at  the  time  pay  some  part  of  the  purchase  money," 
as  ctmstrued  by  the  courts  ot  the  state.  Id  order  that  the  receipt  by  the 
-  Bdler  of  a  part  of  tlie  consideration  fw  goods,  after  tiie  time  wheat  a 
▼erbal  cmtract  ttaelr  sale  was  made,  shall  render  the  eoitraet  valid, 
there'  must  be,  at  th«  time  of  such  payment  and  receipt,  such  action 
taken  by  the  parties  as  amotints  to  the  making  of  a  new  contract,  either 
by  the  making  and  acceptance  of  tbe  payment  for  the  expressed  pur- 
pose of  complying  with  the  statute  and  making  valid  the  contract; 
recognized  as  previously  void,  or  by  substantially  restating,  reaffirming, 
and  renewing  Its  terms;  and  a  ddlvery  of  aach  part  of  the  consldm- 
tlMi  by  the  buyw,  with  the  statement  that  It  was  "In  compliance  and 
folflllment  of  the  trade  that  we  made'*  on  a  day  stated,  and  the  ao* 
c^tance  of  the  same  by  the  seller  lo  silence,  does  not  amount  to  a 
renewal  of  tiie  prior  contract  or  the  making  of  a  new  one,  but  at  most 
Is  an  impttsd  recognltlra  of  the  validity  of  tlie  futuer  contract  and 
tlu  payment  Is  not  made  **at  ttie  timtf*  wlt^iln  the  statutory  exception. 

fli  Same— SuBJXCT  or  Halb— OrFics  ob  Asritot. 

An  office  involving  fiduciary  duties  or  an  agency  In  which  the 
delectus  personee  Is  the  essence  of  the  relation  cannot  be  the  subject 
of  a  sale  or  assignment;  nor  is  an  oral  agreement  to  resign  sncb  an 
cdDce  or  agency  as  part  of  the  consideration  tar  a  promise  by  the  other 
party  a  contract  fur  the  sale  of  "goods,  chattels,  or  things  in  action," 
within  the  meaning  of  the  New  York  statute  of  frauds,  so  that  the  de- 
ii««Ev  of  Buph  carnation  will  amount  to  a  part  performance  to  bind 
llie  othcs  yangr. 


In  Error  to  the  Circuit  Court  ot  the  United  States  for  the  South- 
cm  District  of  New  York. 

A.  Walker  Otis,  for  plaintiff  in  error. 
Wm.  B.  Homblower,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circaiit 


WALLACE,  Circuit  Judge.  The  plaintiff  in  error,  who  was  the 
plaintiff  in  the  court  below,  upon  the  trial  of  the  action  exc<^ted  to 
the  rulings  of  the  trial  judge  in  directing  a  verdict  for  the  defendant, 
and  the  principal  assignments  of  error  are  addressed  to  that  ruling. 
The  case  has  been  before  this  court  on  a  former  occasion  upon  a  writ 
dl  error  by  the  defendant  from  a  judgment  for  the  plaintiff  entered 
upon  the  verdict  of  a  jury,  when  the  judgment  was  reversed  upon 
the  ground  that  the  contract  for  breach  of  which  the  action  was 
brought  -was  invalid  by  the  statute  of  frauds.  The  opinion  is  reported 
in  Raymond  v.  Colton,  43  C.  C.  A.  501,  104  Fed.  219.  Upon  the 
present  trial  the  facts  proved  were  substantially  those  which  were  re- 
dted  in  that  opinion,  but  some  additional  evidence  was  introduced  in 
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behalf  of  the  plaintiff,  which  will  be  referred  to  hereafter.  Briefly 
stated,  the  agreement  proved  was  one  hy  which  the  plaintiff  was  to 
dispose  of  his  interest  in  the  concern  of  Vantine  &  Co.,  and  the  de- 
fendant was  to  pay  him  therefor  in  goods  of  the  concern. 

Vantine  &  Co.  was  a  joint-stock  mercantile  association,  with  a 
capital  stock  divided  into  2,500  shares,  of  which  the  plaintiff  was  the 
owner  of  625  shares,  and  the  defendant  the  owner  of  the  remaining 
shares.  Its  business  was  carried  on  at  New  York  and  in  Japan. 
The  i^aintiff  was  vice  president  and  general  manager  of  the  concern, 
having  a  salary  of  $i  0,000  per  annum  as  vice  president.  His  brother 
was  the  general  manager  01  the  concern  in  Japan,  and  his  father  was 
a  nominal  shareholder  and  a  director.  The  defendant  was  the  presi- 
dent. The  plaintiff  had  pledged  his  625  shares  of  stock  to  the  defend- 
ant as  collateral  security  for  the  payment  of  his  promissory  note  to 
the  defendant  for  the  sum  of  $165,000,  with  interest  from  January  I, 
1897.  He  was  also  indebted  to  the  concern  in  the  sum  of  $12,000. 
Although  the  concern  was,  in  legal  effect,  a  corporation,  its  business 
had  been  conducted  by  the  parties  as  though  it  were  a  partnership 
in  which  the  plaintiff  had  a  one-foiuth  interest  and  the  defendant  a 
three-fourths  interest.  The  agreement  grew  out  of  fricticm  between 
the  parties  in  their  business  relations,  and  was  made  August  3,  1898. 
The  evidence  in  respect  to  it  authorized  the  jury  to  find  that  the 
plaintiff  on  his  part  undertook  to  "get  out,"  and  deliver  to  the  defend- 
ant his  resignation  as  vice  i»'esident  and  managing  agent  and  the  res- 
ignation of  his  brother;  and  the  defendant  undertook  to  pay  him 
therefor  the  value  of  his  interest  in  the  concern,  less  the  amount  of  his 
note  to  the  defendant  and  his  indebtedness  to  the  concern,  such  inter- 
est to  be  ascertained  as  of  January  i,  1898,  from  the  books  of  the  con- 
cern. The  evidence  also  authorized  the  jury  to  find  that  it  was  under- 
stood by  the  parties  that  the  agreement  was  to  be  regarded  as  final, 
but  without  prejudice  to  further  negotiations  for  some  other  adjust- 
ment of  their  differences.  The  evidence  also  authorized  the  jury  to 
find  that  such  negotiations  took  place,  but  on  August  X5th  the  plaintiff 
terminated  them  by  an  interview,  at  which  he  handed  to  the  defendant 
the  resignations  "in  compliance  and  fulfillment  of  the  trade  that  we 
have  made,"  and  stated  that  he  wanted  the  defendant  to  give  him  his 
quarter  interest  in  the  business,  as  he  had  agreed,  and  that  the  defend- 
ant received  and  retained  the  resignations. 

In  our  former  decision,  in  referring  to  the  agreement,  we  character- 
ized it  in  the  otnnion  in  this  language : 

"All  that  tbe  plalntltr  bad  to  sell,  and  all  that  the  defendant  eonid  buy. 
were  tbe  plaintUTs  abaree  In  the  association.  Tbe  plaintiff  could  not  sen, 
nor  conld  tbe  defendant  buy,  tbe  dlrectorsblpB  of  tbe  association.  In  1^1 
effect,  the  ogreemeint  was  one  for  tbe  barter  or  exchange  of  the  shares  in 
the  association  for  the  goods,  the  defendant  being  tbe  buyer  of  tbe  shares, 
and  the  plaintiff  the  buyer  of  the  goods.** 

The  principal  question  considered  in  that  opinion  was  whether 
the  contract  was  void  under  the  statute  of  frauds,  or  whether,  though 
an  oral  contract,  it  was  withdrawn  from  the  operation  of  the  statute 
because  the  plaintiff  had  "at  the  time"  paid  some  part  of  the  purchase 
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consideration.  The  question  was  not  considered  whether  the  con- 
tract was  withdrawn  irom  the  operation  of  the  statute,  because  the 
defendant  had  accepted  and  received  some  part  of  the  property  which 
was  the  subject  of  the  sale. 

As  the  statute  of  frauds  is  construed  by  the  courts  of  this  state,  a 
payment  made  subsequent  to  the  time  of  the  original  contract  is  to  be 
deemed  made  at  the  time  of  the  contract,  if  there  was  such  a  reaffirma- 
tion of  the  prior  contract  as  to  constitute  a  new  contract.  The  ma- 
jori^  of  the  court  regarded  the  dedsifuis  of  the  state  courts  as  holding 
that  the  reaffirmation  is  (me  which  is  made  by  express  terms,  and  not 
one  which  arises  from  the  making  and  the  reception  of  the  payment 
upon  the  tacit  or  implied  tmderstanding  that  the  contract  formerly 
made  is  in  force ;  in  other  words,  the  majority  adopted  the  language 
of  the  court  of  appeals  in  Jackson  v.  Tupper,  loi  N.  Y.  519,  5  N.  £. 
65,  and  held  the  payment  ineffectual  to  validate  the.  contract,  because 
"there  was  no  restatement  of  the  terms  of  the  prior  oral  agreement 
when  the  payment  was  made,  and  no  expreu  recognition  thereof;  nor 
was  the  payment  made  for  the  avowed  purpose  «  binding  the  prior 
bargain." 

To  differentiate  the  present  case  from  the  former  one,  the  plaintiff 
gave  additional  evidence  in  respect  to  the  conversation  which  took 
place  between  the  parties  at  the  interview  on  August  15th.  He  testi- 
fied that  in  speaking  of  the  agreement  at  the  interview  he  mentioned 
it  as  the  agreement  made  August  3d.  He  narrated  that  interview  as 
follows: 

"I  Bald:  'Mr.  Raymond,  I  am  going  to  glre  yon  my  resignation,  my  father's 
resignation,  end  my  brother's  resignation,  to  take  eflect  to-night  at  six 
o'clock.  In  compliance  and  fnlflllment  of  the  trade  that  we  made  on  Aogost 
3d.  I  want  yon  to  give  me  my  quarter  Interest  In  the  goods,  lem  the  notes, 
as  yon  promised  to  Augast  8d.'  He  said,  'Charlie,  w<Hi't  yon  regret  It?*  I 
said.  *No.*   I  think  that  closed  the  talk  at  that  time." 

He  also  testified  that  the  certificate  for  the  625  shares  had  never 
been  in  his  possession,  but  had  always  been  in  the  possession  of  the 
defendant  since  it  was  issued.  Further  new  testimony  was  g^ven  for 
the  plaintiff  by  the  witness  SprouU,  an  attorney,  who  had  been  present 
when  the  contract  of  August  3d  was  made.  This  witness  testiBed 
to  a  conversation  with  the  defendant  on  August  19th,  in  which  he 
stated  to  the  defendant  that  the  plaintiff  had  given  up  his  resignation 
and  his  salary,  and  had  made  over  to  the  defendant  his  stock,  and 
asked  the  defendant:  "Do  you  want  anything  further?  Do  you 
want  an  assignment  of  the  stock?"  And  the  defendant  -  answered : 
"No,  I  have  got  them.  He  made  them  over.  I  can  do  as  I  please. 
*  *  •  I  want  him  to  resign  as  trustee.  When  he  has  done  that, 
I  will  give  him  his  one-quarter  interest  in  the  concern  in  the  shape  of 
goods."  SprouU  then  proposed  to  secure  the  plaintiff's  resignation 
as  trustee,  and  said  to  the  defendant :  "Colton,  I  know,  will  be  will- 
ing to  give  it.  I  will  report  to  him  this  conversation,  and  tell  him 
that  you  will  give  him  his  interest  in  goods,  and  then  he  will  give  you 
his  resignation  as  director  and  trustee."  Sproull  also  testified  that 
he  communicated  the  request  for  the  resignation  to  the  plaintiff.  It 
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was  proved  also  that  the  plaintiff  complied  with  Sproull's  request  by 
mailing  to  the  defendant  a  resignation  as  trustee  and  director. 

In  directing  a  verdict  for  the  defendant,  the  trial  judge  expressed 
the  opinion  that  the  contract  was  void  by  the  statute  of  frauds,  and 
that  the  evidence  did  not  distinguish  the  case  from  the  one  previously 
considered  by  this  court. 

As  the  statute  is  a  New  York  statute,  it  is  the  duty  of  this  court 
to  adopt  the  construction  put  upon  it  by  the  highest  courts  of  this 
state  in  respect  to  the  meaning  of  the  words  "at  the  time"  of  the 
contract.  The  statute  declares  any  contract  "for  the  sale  of  goods, 
chattels,  or  things  in  action"  void,  in  the  absence  of  a  note  or 
memorandum  in  writing,  unless  the  buyer  shall  "accept  and  receive 
some  part  of  the  goods,  or  the  evidences,  or  some  part  of  such 
things  in  action,"  or  "shall  at  the  time  pay  some  part  of  the  pur- 
chase money."  The  former  statute  did  not  specify  the  time  when 
either  the  goods  were  to  be  accepted  or  received,  or  a  part  of  the 
purchase  money  was  to  be  paid.  The  history  of  the  legislation  is 
given  in  McKnight  v,  Dunlop,  5  N.  Y.  537,  55  Am.  Dec.  370,  where 
the  court  adverted  to  a  decision  of  the  supreme  court  of  Massa- 
chusetts in  Thompson  v.  Alger,  12  Mete.  435,  where  the  meaning 
of  the  New  York  statute  was  considered.  The  Massachusetts  case 
was  one  in  which  the  court,  speaking  of  the  original  verbal  agree- 
ment, used  this  language: 

"Had  nothing  farther  occurred,  thts  VCTbal  contract  might  have  been  re- 
stricted to  that  point  of  time.  But  such  was  not  the  case.  On  the  contrary, 
these  parties  met  again,  and  .further  declared  apon  the  subject  and  they 
engaged  that  the  defendant  should  on  that  day  pay  to  Stone  $400  In  part 
payment  of  the  purchase  money;  and.  If  the  defendant  would  thus  pay  Oiat 
sum,  that  Stone  would  have  the  stock  transferred,  so  that  the  defendant 
conld  have  it  the  next  time  he  should  be  la  Hudson.  Here  was  a  new  and 
further  negotiation  of  the  parties,  a  renewal  of  the  contract,  with  a  new 
agreement  as  to  the  time  of  the  transfer  of  the  shares.  At  tlie  time  of  the 
making  of  this  latter  agreement,— which  is  the  one  that  the  plaintUf  seeks 
to  enforce,— the  $400  was  actually  paid  as  a  part  of  the  purchase  money  of 
these  shares,  which,  by  this  agreement,  wo-e  to  be  conveyed.  These  facts 
present  a  case  of  payment,  which,  we  think,  will  Inlog  thlis  case  within  the 
third  class  of  exceptions  from  the  operation  of  the  statute  of  frauds." 

In  McKnight  v.  Dunlgp,  referring  to  that  decision,  the  court  said : 

"If  the  contract  Is  not  In  law  deemed  to  be  made  until  the  part  payment 
of  the  purchase  money,  and  a  prerlons  oral  agreement  Is  merely  referred  to 
to  ascertain  the  terms  of  the  subsequent  valid  contract,  ttie  dedsdon  ot  the 
supreme  Judicial  court  of  Massachusetts  can  be  regarded  as  sound." 

The  subsequent  decisions  of  the  courts  of  New  York  follow  this 
interpretation  of  the  statute.  In  Bissel!  v.  Balcom,  39  N.  Y.  275, 
the  parties  had  made  a  verbal  agreement  for  the  sale  of  cattle  at  a 
price  exceeding  $50,  without  any  actual  delivery  or  payment  of  any 
part  of  the  purchase  price,  but  the  next  day  the  plaintiff  called  upon 
the  defendant  for  a  payment  to  "bind  the  bargain,  so  that  there 
will  be  no  chance  to  back  out,"  and  for  that  purpose  the  defendant 
made  a  payment  of  a  part  of  the  price.  After  referring  to  the 
conversation  which  took  place  at  the  time  of  the  payment  between 
the  parties,  the  court  said: 
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"Here  is  a  distinct  Intelligent  reference  by  both  parties  to  the  negotiation 
of  tlie  prevlona  day;  a  recognition  by  both  of  Its  want  of  binding  force  or 
Tatldlty,  becanse  no  part  of  the  stipulated  price  was  paid;  a  declared  Int^t 
to  make  the  bargain  valid  and  binding,  assented  to;  a  reQuest  tor  the  pay- 
ment of  the  money  for  that  porpose,  and  a  payment  In  compliance  vltb  that 
request" 

In  Hunter  v.  WetseU,  57  N.  Y.  375,  15  Am.  Rep.  508,  the  con- 
tract (for  the  sale  of  hops)  was  made  September  27th,  and  no  por- 
tion of  the  purchase  price  was  then  paid.  Subsequently  the  de- 
fendant paid  the  plaintiff  $300  upon  the  purchase  price, — $200  in 
November  and  $100  in  December, — ^to  apply  on  the  hop  contract. 
There  was  no  proof  of  what  was  said  about  the  hops.  In  deciding 
the  case  the  court  said : 

"There  Is  no  proof  of  what  was  said  aboat  the  hops  or  the  contract  when 
these  payments  were  made.  The  evidence  does  not  even  show  that  the  con- 
tract was  mentioned  or  referred  to.  It  Is  simply  that  the  pajuaents  wear* 
made  towards  the  hops." 

After  reviewing:  the  authorities,  the  court  used  this  language: 

"The  following  points  may,  however,  be  regarded  as  established:  (1)  Where 
a  contract  of  sale  has  been  made,  good  at  common  law,  bnt  void  nnder  the 
statute  of  frauds,  and  the  parties  subeequeatly  meet,  and  for  the  opress 
purpose  of  then  complying  with  the  statute  and  making  the  contract  valid, 
a  payment  is  nmde  by  the  purchaser  upon  the  contract,  at  the  request  of  the 
seller,  such  payment  is  made  at  the  time  of  making  the  contract,  within 
the  meaning  of  ttie  statute.  (2)  Where,  In  case  of  sncb  a  void  contract,  the 
parties  subsequently  come  together,  and  snbstantlally  restate,  reaffirm,  and 
renew  Its  terms,  so  as  then  and  there,  by  the  meeting  of  their  minds,  to  make 
a  contract,  and  then  payment  la  made  upon  the  contract,  the  statute  is  com- 
pUed  with." 

This  case  subsequently  came  before  the  court  of  appeals  a  second 
time  (84  N.  Y.  549,  38  Am.  Rep.  544),  and  the  court  said: 

"In  the  case  as  now  jR-mented,  the  difficulty,  fatal  before,  ts  claimed  to 
bare  been  obviated.  There  is  proof  of  a  restatement  of  the  essential  torma 
ot  the  contract  at  the  t4me  of  the  d^very  of  the  check  for  |200." 

The  court  held  the  contract  valid  because  payment  was  made  at 
the  time  of  such  restatement  of  the  terms  of  the  contract. 

These  propositions  have  always  been  adhered  to  by  the  courts 
of  New  York.  In  Jackson  v.  Tupper,  tor  N.  Y.  515,  5  N.  E.  65, 
where  the  payment  was  held  insufficient  to  validate  the  contract, 
the  court  observed  that  the  plaintiffs  did  not  bring  their  case  within 
these  propositions,  saying : 

"There  was  no  restatement  of  the  terms  of  the  prior  oral  agreement  when 
the  payment  of  May  1,  1880,  was  made,  and  no  express  recognition  thereof, 
nor  was  the  payment  made  for  the  avowed  pnrjKMe  at  binding  the  prior  bar- 
gain." 

In  the  present  case,  treating  the  delivery  of  the  resignations  on  Au- 
gust 15th  as  a  payment  made  upon  the  contract  of  August  3d,  it  is 
not  pretended  that  the  payment  was  made  for  the  purpose  of  validat- 
ing the  prior  void  contract.  It  purported  to  be  made  in  execution  of 
a  valid  prior  contract,  in  the  words  of  the  plaintiff,  "in  compliance  and 
fulfillment  of  the  trade  that  we  made  on  August  3d,"   Was  there  any 
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restatement  of  the  substantial  terras  of  the  prior  contract?  The 
plaintiff  said  to  the  defendant:  "I  am  going  to  give  you  the  resig- 
nations in  fulfillment  of  the  trade  that  we  made  on  August  3d.  I 
want  you  to  give  me  my  quarter  interest  in  the  goods,  less  the  notes, 
as  you  promised  to  August  3d."  The  defendant  was  silent,  though, 
of  course,  by  receivii^  the  resignations  be  assented  to  the  statements 
of  the  plaintiff.  Nothing  was  said  about  the  shares  of  stock,  or  as  to 
the  manner  in  which  the  plaintiff's  interest  was  to  be  ascertained. 
It  was  understood,  undoubtedly,  that  his  interest  was  to  be  that  as 
shown  by  the  books  of  the  company  on  the  previous  1st  day  of  Jan- 
uary, viz.,  by  ascertaining  the  inventory  value  of  the  asisets  and  the 
state  of  the  plaintiff's  account  with  the  concern  on  that  day;  but  no 
mention  was  made  of  this  substantial  part  of  the  prior  contract. 
Not}»ng  was  said  about  the  certificates  for  the  plaintiff's  5har»  then 
pledged  to- the  defendant,  and  nothing  about  the  cancellation  or  sur- 
render of  the  plaintiff's  note  for  whidi  the  Shares  were  held  as  col- 
lateral. Nor  was  there  any  menticm  made  of  the  vital  and  impcntant 
conditions  of  the  prior  contract  that  the  plaintiff  was  to  "get  out,"  or 
renounce  his  interest  in  the  concern.  Finally,  throughout  the  inter< 
view  there  was  merely  a  f^-oposition  or  demand  on  the  part  of  the 
plaintiff,  a  statement  of  what  he  proposed  to  do  and  wanted  the  de- 
fendant to  do,  and  no  verbal  assent  by  the  defendant.  It  seems 
preposterous  to  say  that  here  was  any  restatement  of  the  terms  of  the 
old  contract.  By  implication  they  recognized  that  it  was  still  exist- 
ing, but  they  did  not  reassert  its  terms  so  as  to  agree  upon  a  new 
one  of  essentially  the  same  purport. 

Did  the  subsequent  conversation  with  Sproull  on  August  19th,  and 
what  took  place  pursuant  to  that  conversation,  amount  to  a  payment 
at  that  time?  If  we  treat  the  conversation  as  an  interview  between 
the  defendant  and  the  plaintiff  himself,  there  are  two  reasons  why  it 
did  not:  (i)  There  was  no  restatement  of  the  substantial  terms  of 
the  contract,  and  (2)  there  was  no  payment  of  any  part  of  the  c<xitract 
consideration.  What  was  said  by  the  defendant  a^out  the  stock  was 
merely  his  statement  of  what  he  conceived  to  be  his  ri^ts  in  view 
of  what  had  previously  taken  place.  The  resignation  of  the  plaintifTs 
father  as  a  trustee,  or  of  the  plaintiff  himself  as  a  trustee,  was  not  a 
part  of  the  consideration  of  the  prior  contract.  The  agreement  was 
that  the  plaintiff  should  "get  out,"  and  hand  in  his  brother's  resigna- 
tion and  his  own  resignation  as  vice  president  and  general  manag^er. 
If  in  that  conversation,  or  the  previous  conversation  with  the  plaintiff, 
the  defendant  had  stated  that  he  would  henceforth  regard  hinisell 
as  the  owner  of  the  plaintiff's  shares  of  stock,  the  circumstance  would 
not  have  helped  the  plaintiff's  case.  The  statute  requires  physical 
acts  of  delivery  and  acceptance,  and  words  alone  are  useless.  In  the 
absence  of  any  act  of  the  defendant  indicating  an  assumption  of  own- 
ership of  the  shares,  or  of  authority  over  them,  what  was  said  and 
what  took  place  was  of  no  importance.  Shindler  v.  Houston,  i  N, 
Y.  261,  49  Am.  Dec.  316;  In  re  Hoover,  33  Hun,  555;  CauUdns  v. 
Hellman,  47  N.  Y.  453, 7  Am.  Rep.  461 ;  Cooke  v.  Millard,  65  N.  Y. 
353,  22  Am.  Rep.  6x9. 


GOLTOH  ▼.  BAYKOND. 


669 


Upon  principle,  and  logically,  there  can  be  no  payment  made  at  the 
time  of  tue  contract  unless  it  is  made  as  a  part  of  the  negotiations,  or  at 
the  time  when  the  negotiation  is  concluded;  otherwise  the  statutory 
provision  would  be.  nugatory.  If  there  is  a  new  contract,  in  which  the 
parties  agree  to  reinstate  a  previous  one  for  the  purpose  of  validating 
it  according  to  the  statute,  so  that  it  is  to  take  effect  as  a  new  agree- 
ment, in  substitution  of  the  void  one,  and  a  payment  is  made  at  the 
time,  the  statute  is  satisfied.  If  they  get  together,  and  by  words 
or  implication  say  to  one  another,  "We  rec<^ize  that  the  bargain 
that  we  have  previously  made  is  not  enforceable,  but  we  are  willing  to 
stand  by  its  terms  upon  the  immediate  payment  of  the  purchase  mon- 
ey, or  a  part  of  it,"  there  is  a  new  contract  supported  by  a  new  con- 
sideration. But  when  they  get  together,  and  tsdk  over  a  part  oi  the 
terms  of  the  original  contract,  but  do  not  advert  to  some  of  the  sub- 
stantial conditions,  and  a  payment  is  made,  the  old  contract  is  not 
reinstated,  but  a  new  and  different  one  is  made,  which,  because  of  the 
payment,  is  valid  within  the  statute.  This  contract  may  support  an 
action  for  its  breach,  but  it  cannot  support  one  for  a  breach  of  the 
original  contract. 

It  has  not  been  argued  that  there  was  an  acceptance  or  reception  by 
the  defendant  of  "some  part  of  the  goods,  or  the  evidenras,  or  some 
part  thereof,  of  such  things  in  action,"  so  as  to  bring  the  case  within 
the  other  exception  of  the  statute.  In  our  former  decision  we  pointed 
out  that  there  could  be  no  sale  or  purchase  of  the  directorships  or 
offices  of  the  corporation,  although  the  promise  by  the  plaintiff  to  sell 
or  deliver  the  resignations  might  be  regarded  as  a  part  of  the  consid- 
eration of  the  defendant's  promise,  t'other  could  there  be  a  sale  of 
the  agencies  of  the  plaintiff  and  his  brother.  An  office  involving 
fiduciary  duties,  or  an  agency  in  which  the  delectus  personae  is  the 
essence  of  the  relation,  is  not  the  subject  of  a  sale  or  an  assignment. 
Devlin  v.  Mayor,  etc.,  63  N.  Y.  8;  Arkansas  Valley  Smelting  Co.  v. 
Belden  Mining  Co.,  127  U,  S.  379,  8  Sup.  Ct.  1308,  32  L.  Ed.  246; 
Delaware  Co.  v.  Diebold  Safe  &  Lock  Co.,  133  U.  S.  473,  10  Sup.  Cl 
399,  33  L.  Ed.  674.  Nor  do  they  fall  within  the  terms  of  the  statute 
of  frauds.  They  are  neither  "goods,  chattels,  nor  things  in  action.**  It 
is  the  reception  or  acceptance  of  some  of  these  things,  or  the  "evi- 
dence thereof"  to  which  the  statute  refers.  The  statute  has  no  ap- 
plication to  the  contract  for  the  sale  or  the  purchase  of  an  Agency, 
and  it  is  immaterial  whether  such  a  contract  is  in  writing  or  is  not. 
The  delivery  of  the  resignations  was  merely  an  act  evidencing  the 
plaintiff's  rentmciation  of  all  further  participation  in  the  business  of 
the  concern. 

We  conclude  that  the  court  below  ruled  correctly  in  directing  a 
verdict  for  the  defendant,  and  the  judgment  is  therefore  affirmed. 
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DAWSON  T.  CHICAGO,  B.  I.  &  P.  BT.  00. 
(Olrciilt  Court  of  Appeals,  Eightb  Circuit  March  81,  1902.) 

No.  i.aoo. 


Master  and  Sebtant— Dkath  of  Bbakbuan— Coktsibutort  KseLioncaL 
Where  a  bralcemen,  going  between  two  cars,  whldi  were  moving 
qnlte  fast,  seized  a  grip  Iron  on  the  end  of  a  flat  car,  trhlcfe  was 
primarily  designed  to  be  used  for  making  coupllngB,  and.  In  attempting 
to  step  on  a  swinging  brake  beam  to  ride  to  a  car  which  he  had  been 
directed  to  take  up,  was  killed,  and  there  were  hand  holds  on  the  side  of 
a  box  car  next  to  the  flat  which  he  might  have  nsed  without  any  risk.  If 
he  desired  to  ride,  he  wab  guilty  of  negligence  contrlbnttng  to  bis  death, 
and  precluding  a  recovery. 
Caldwell,  J.,  dissenting. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 


Thomas  P.  Fenlon  (B.  F.  Endres,  on  the  brief),  for  plaintiff  in 


W.  F.  Evans  (M.  A.  Low,  on  the  brief),  for  defendant  in  error. 
Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  was  an  action  for  personal  in- 
juries, in  which  the  trial  court,  after  hearing  all  the  testimony,  directed 
a  verdict  in  favor  of  the  defendant  company.  Whether  such  direction 
was  proper  is  the  sole  question  presented  by  the  record,  and  the 
facts  on  which  the  decision  must  turn  are  few  and  simple.  Alberta 
M.  Dawson,  the  husband  of  Daisy  Dawson,  the  plaintiff  in  error, 
was  a  brakeman  in  the  employ  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  the  defendant  in  error.  On  November  5,  1898, 
the  freight  train  on  which  he  was  employed  as  head  brakeman  ar- 
rived at  Narka,  Kan.,  between  2  and  3  o'clock  p.  m. ;  having  started 
from  Phillipsburg,  Kan.,  that  morning,  and  being  on  its  way  to  Fair- 
bury,  Neb.  Arriving  at  Narka,  his  conductor  ordered  him  to  pick 
up  a  car  which  was  standing  on  the  house  track,  and  place  it  in  the 
train.  With  this  purpose  in  view,  the  engine,  with  two  cars  attached. 
— the  one  next  to  the  engine  being  a  box  car,  and  the  other  a  flat 
car  belonging  to  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany, and  loaded  with  piling, — ^were  accordingly  detached  from  the 
train,  and  run  forward  eastwardly  some  distance  from  the  station, 
beyond  a  switch,  with  a  view  of  backing  in  on  the  house  track,  and 
picking  up  the  car,  which  was  standing  from  130  to  150  feet  west  of 
the  switch.  Dawson  and  another  person,  by  the  name  of  Short, 
who  was  not  in  the  employ  of  the  defendant  company,  appear  to  have 
ridden  on  the  flat  car  from  the  station  to  the  switch,  where  Dawson 
jumped  off  for  the  purpose  of  throwing  the  switch.  While  so  riding 
they  stood  on  the  swinging  brake  beam  of  the  flat  car,  maihtainiag 
their  footing  thereon  by  means  of  two  hand  holds  (one  on  each  side 
of  the  drawhead)  at  the  end  of  the  car.  When  the  engine  backed 
down  in  obedience  to  the  sigTial  to  pass  in  on  the  house  track, 
Dawson,  who  was  then  standing  near  the  switch,  stepped  in,  or  swung 
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lumself  In,  as  one  witness  says,  between  the  box  car  and  the  flat  car, 
seizing  one  of  the  hand  holds  at  the  end  of  the  flat  car,  and  stepped, 
or  attempted  to  step,  on  the  swinging  brake  beam,  either  with  the  in- 
tention of  standing  thereon  and  riding  back  to  where  the  car  was  to 
be  picked  up,  or  with  a  view  of  climbing  up  on  the  flat  car.  The 
hand  hold  gave  way  because  one  of  the  screws  by  which  it  was  held 
in  place  was  screwed  into  wood  that  had  become  rotten ;  the  result 
being  that  he  fell  across  the  track  and  was  run  over,  sustaining  in- 
juries on  account  of  which  he  died  the  succeeding  day.  The  flat  car 
to  which  the  defective  hand  hold  was  attached,  as  before  stated,  was 
a  foreign  car,  and  had  come  into  the  possession  of  the  defendant  com- 
pany at  PhilHpsburg,  Kan.,  on  the  night  preceding  the  accident.  It 
had  been  placed  in  the  train  on  which  Dawson  was  a  brakeman 
early  in  the  morning  of  the  day  the  accident  occurred,  and  had  been 
hauled  in  that  train  from  Phillipsburg  to  Narka.  The  hand  hold 
which  proved  to  be  defective  was  placed  there  in  obedience  to  the 
act  of  congress  of  March  2, 1893  (27  Stat.  531,  c  196).  The  purpose 
of  re(|uiring  grip  irons  or  hand  holds  to  be  placed  at  the  end  of  cars 
used  in  interstate  commerce  seems  to  have  been  to  afford  greater 
security  for  employes  when  they  are  in  the  act  of  coupling  or  un- 
coupling cars.  One  of  the  plaintiff's  witnesses,  who  was  nearest  to 
the  train  when  the  accident  occurred,  testified  that  the  engine  and 
cars  were  backing  in  on  the  switch  "tolerably  fast,"  or  "pretty  swift," 
when  Dawson  swung  in  between  the  cars  and  stepped  on  the  brake- 
beam,  while  another  witness,  who  was  farther  away,  said  that  they 
were  moving  slowly. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  facts  above  recited, 
concerning  which  there  was  no  dispute,  would  have  warranted  the 
jury  in  finding  that  the  defendant  company,  in  the  exercise  of  ordinary 
care,  ought  to  have  discovered  the  defect  in  the  hand  hold  or  grip 
iron  on  the  end  of  the  foreign  car  prior  to  the  accident,  and  that  it 
was  guilty  of  negligence  in  not  making  such  discovery.  It  is  also 
claimed  that  the  facts  would  have  warranted  a  jury  in  finding  that 
Dawson  acted  with  o'-dinary  prudence  on  the  occasion  in  question, 
and  was  not  guilty  of  contributory  negligence. 

Relative  to  the  first  of  these  contentions,  we  observe  that  as  the  flat 
car  to  which  the  hand  hold  w^s  bolted  had  been  received  by  the  de- 
fendant company  on  the  evening  previous  to  the  accident,  and  had 
passed  only  one  inspection  point  prior  thereto ;  and  as  there  does  not 
seem  to  have  been  any  outward  evidence  that  the  timber  was  rotten 
where  one  end  of  the  hand  hold  was  bolted,  until  the  screw  came  out 
and  disclosed  that  the  wood  was  decayed,  or  "doty,"  as  one  witness 
says,  it  is  at  least  questionable  whether  a  jury  could  reasonably  have 
found  that  the  defendant  company  was  guilty  of  culpable  negligence 
in  not  discovering  the  defect.  Short,  who  rode  with  Dawson  from 
the  station  to  the  switch,  and  who  had  held  on  to  the  identical  grip 
iron  which  subsequently  gave  way  when  Dawson  seized  it,  says  that 
it  appeared  to  be  in  a  proper  condition  until  the  screw  came  out  and 
disclosed  the  defect  in  the  timber,  and  so  it  may  have  appeared  to  the 
defendant's  car  inspectors.  But  it  is  unnecessary,  we  think,  to  express 
a  definite  opinion  upon  the  question  whether  a  jury  of  reasonable  men 
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might  have  found  that  the  defendant  was  guilty  of  a  want  of  ordinary 

care. 

Dawson  went  in  between  two  cars,  when,  as  the  witness  who  was 
best  able  to  judge  says,  "they  were  moving  pretty  swift,"  or  "tolerably 
fast,"  seized  the  grip  iron  on  the  end  of  the  flat  car,  which  was  pri- 
marily designed  to  be  used  by  a  brakeman  for  the  purpose  of  malong 
a  coupling,  and  stepped,  or  attempted  to  step^  on  a  swinging  brake 
beam,  with  a  view  of  standing  and  riding  thereon  for  a  distance  of 
about  150  feet,  until  the  car  which  he  had  been  directed  to  pick  up 
was  reached.  It  appears  that  there  were  stirrups  and  hand  holds 
on  the  side  of  the  box  car,  which  he  might  have  used  without  any 
risk  of  injury,  if  he  desired  to  ride  rather  than  to  walk,  and  that  he 
could  have  walked  to  the  place  where  the  coupling  was  to  be  made 
without  delating  the  train  for  a  minute.  From  any  point  of  view, 
the  risk  which  Dawson  thus  took  was  an  unnecessary  risk,  that 
might  as  well  have  been  avoided,  and  he  ought  to  have  avoided  it. 
He  was  not  confronted  at  the  time  with  an  emergency  which  called 
for  instant  and  decisive  action,  such  as  sometimes  confronts  rail- 
road men,  and  compels  them  to  incur  considerable  risk.  He  was  in 
a  situation  where  he  could  have  done  what  he  desired  to  do  in  a 
perfectly  safe  way.  He  thought  proper,  however,  to  place  himself 
m  a  position  of  great  peril,  where  a  slight  misadventure  meant  in- 
stant death  or  senous  injury.  Conceding  it  to  be  true  that  brakemen 
sometimes  take  such  risks  without  any  sufficient  cause  or  excuse,  yet 
such  acts  should  nevertheless  be  pronoimced  negligent.  Such  con- 
duct on  the  part  of  brakemen  and  others  ought,  also,  to  be  discour- 
aged. If  a  man  exposes  himself  to  great  risk  unnecessarily,  he  is  guilty 
0?  negligence,  although  it  be  shown  that  other  persons  have  done  the 
same  thing  and  escaped  unhurt.  The  inherent  quality  of  an  act  is 
not  changed,  whether  it  is  done  by  one  or  many.  In  the  case  of  Mor- 
ris v.  Railway  Co.,  47  C.  C.  A.  661,  664, 108  Fed.  747,  749,  this  court 
held,  in  substance,  that  where  there  is  a  comparatively  safe  way, 
known  to  a  person,  of  doing  an  act,  and  there  are  no  obstacles  in 
the  way  of  his  employing  the  safe  method,  but  he  deliberately  chooses 
a  dangerous  method,  the  perils  of  which  are  obvious,  he  is  guilty  ot 
negligence,  and  thereby  assumes  the  risks  so  incurred.  See,  also, 
Loranger  v.  Railway  Co.,  104  Mich.  80,  86,  62  N.  W.  137;  Carrier 
v.  Railway  Co.,  61  Kan.  447,  451,  59  Pac.  1075;  Cunningham  t. 
Railway  Co.  (C.  C.)  17  Fed.  882. 

Our  conclusion  is,  therefore,  that,  in  view  of  the  undisputed  evi- 
dence in  the  case  which  this  record  contains,  Dawson  must  be  ad- 
judged to  have  been  guilty  of  negligence  which  immediately  con- 
tributed to  his  death,  and  on  this  ground  the  lower  court  properly 
directed  a  judgment  for  the  defendant.  The  judgment  below  is  ac- 
cordingly afiirmed. 

CALDWELL,  Circuit  Judge  (dissenting).  The  act  of  congress 
provides  that  "it  shall  be  unlawful  for  any  railroad  company  to  use 
any  car  in  interstate  commerce  that  is  not  provided  with  secure 
grip  irons  or  hand  holds  in  the  ends  and  sides  of  each  car  for  greater 
security  to  men  in  coupling  and  imcoupling  cars."   It  will  be  ob- 
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served  that  the  requirement  of  the  act  is  that  the  grip  iron  or  hand 
hold  shall  be  "secure/'  and  they  are  to  be  placed  in  the  ends  and 
sides  of  each  car,  for  greater  security  to  men  in  coupling  and  un- 
coupling cars.  Tht  act  does  not  undertake  to  direct  when  the  brake- 
man  shall  use  the  grip  irons  on  the  side,  and  when  he  shall  use  those 
on  the  end,  of  the  car.  They  are  placed  near  together.  Some- 
times it  is  more  convenient  to  use  one,  and  sometimes  the  other. 
They  are  used  indifferently,  except  that  when  signals  are  to  be  given 
by  the  brakeman  the  end  hand  holds  are  preferred.  On  the  subject  of 
the  use  of  these  hand  holds,  experienced  brakemen  and  other  rail- 
road men  testified  as  follows : 

"Q.  I8  It  ever  customary,  ox  not.  for  a  brakeman  occnpTlnK  ttae  position 
that  Dawson  did.  and  about  to  pcurform  the  services  which  he  was,  to  get 
upon  a  car  wbUe  In  motion,  for  the  purpose  of  contdlng  It  onto  another  car 
some  distance  from  It?  A.  It  iB  customaTy.  Q.  What  la  the  nsaal  and  or- 
dinary war  of  getting  upon  a  car  sncb  as  tbls  one  was,  wliere  they  bare  a 
hand  bold  upon  the  end  and  also  upon  the  sides  of  the  car?  A.  They  geMC^ 
ally  nse  tbe  side  when  tbey  get  on  the  side,  and  use  the  hand  hold  when  tluj 
get  OD  the  end,  or  sometimes  twth. — wblcbeTor  Is  convenient" 

In  answer  to  this  clear  proof  that  the  action  of  the  deceased  was 
fai  accordance  with  the  custom  and  usage  of  brakemen  under  like  cir- 
cumstances, it  is  said : 

"Conceding  It  to  be  tme  that  brafcemoi  sometimes  take  soch  risks  without 
any  sufficient  cause  or  excuse,  yet  such  acts  should  nererCBeleBS  be  pro- 
nounced negligent  Sncb  conduct  on  the  part  of  brakemoi  and  others  onght 
also  to  be  dlacouraged.'* 

The  court  assumes  to  know  more  about  the  proper  way  for  brake- 
men  to  discharge  their  duties  than  the  brakemen  themselves  know,  and 
levels  its  censtu'es  at  them  for  not  conforming  to  the  court's  idea  of 
the  proper  mode  of  discharging  their  duties,  but  has  no  word  of 
censure  for  the  railroad  company  for  carrying  on  its  cars  an  insecure 
hand  hold,  certain  to  result  in  death  or  great  bodily  injury  to  any 
brakeman  who  attempted  td  use  it  in  the  discharge  of  ms  duties  in 
the  customary  mode.  It  would  seem  that  in  such  case,  if  the  life  arid 
limb  of  a  brakeman  are  esteemed  of  any  consequence,  and  their  protec- 
tion thought  to  be  desirable,  it  is  the  conduct  of  the  railroad  that 
ought  to  be  "discouraged"  by  the  court's  decision,  rather  than  to  re- 
quire the  brakemen  to  adopt  some  novel  and  unusual  mode  of  dis- 
charging their  duties,  prescribed  by  a  court  which  has  no  more  knowl- 
edge oithe  proper  and  customary  mode  of  discharging  those  duties- 
than  the  brakemen  have  of  the  mtricacies  and  mysteries  of  special 
pleading.  The  decision  in  this  case  is,  in  effect,  a  license  to  the  rail- 
road company  to  carry  a  deatfi  trap  on  its  cars  for  its  brakemen,  in 
defiance  of  the  act  of  congress  which  reqtiires  them  to  provide  their 
cars  with  "secure"  hand  holds.  Manifestly,  it  were  better  the  act  of 
congress  had  never  been  passed,  for  a  car  without  any  sort  of  hand 
holds  would  be  preferable  to  one  with  insecure  hand  holds, — ^hand 
holds  that  |^ve  way  and  send  the  brakeman  to  his  death. 

It  is  obvious  from  a  consideration  of  the  testimony  that  the  brake- 
man  was  not  guilty  of  contributory  negligence  in  seeking  to  support 
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himself  by  taking  hold  of  the  end  hand  holds,  instead  of  those  on  the 
side.  In  reference  to  the  defense  of  contributory  negligence  it  may 
be  observed :  First,  in  the  courts  of  the  United  States  tms  defense  is 
one  which  the  defendant  must  prove;  second,  the  rule  is  that,  to  es- 
tablish contributory  negligence,  "the  evidence  against  the  plaintiff 
must  be  so  clear  as  to  leave  no  room  to  doubt,  and  all  the  material 
facts  must  be  conceded  or  established  beyond  controversy."  Field, 
Dam.  519;  Beach,  Cont.  Neg.  §  447;  Railway  Co.  v.  Sharp,  27  U.  S. 
App.  334,  II  C.  C.  A.  337,  63  Fed.  532;  Railroad  Co.  v.  Lowell,  151 
U.  S.  209,  14  Sup.  Ct.  281,  38  L.  Ed.  131 ;  Bluedom  v.  Railway  Co., 
108  Mo.  439, 18  S.  W.  1 103,  32  Am.  St.  Rep.  615;  Weller  v.  Railway 
Co.,  120  Mo.  63s,  23  S.  W.  1061,  23  S.  W.  532. 

The  majority  of  the  court  seek  to  prescribe  a  rule  of  conduct  for 
brakemen  impracticable  in  practice,  and  contrary  to  the  established 
usage  and  practice  in  such  cases.  The  standard  of  care  required  of 
a  brakeman  is  the  brakeman's  standard  of  care,  and  not  the  ideai 
standard  of  care  of  a  judge  reposing  in  security  and  comfort  in  an 
upholstered  chair  in  his  diambers.  It  is  said  the  brakeman  could 
have  "walked  to  the  {dace  where  the  coupling  was  to  be  made,  with- 
out delaying  the  train  for  a  minute."  If  the  hand  holds  are  not  to 
be  used  where  the  brakeman  could  walk  to  the  place  of  coupling,  it 
follows  logically  that  he  must  refrain  from  using  them  when  he  could 
reach  the  place  of  coupling  by  running.  Such  a  standard  of  care  nulli- 
fies the  act  of  congress  altogether.  If  trains  could  only  be  operated 
and  cars  coupled  and  uncoupled  by  such  ideal  standards,  a  radical  re- 
vision of  railroad  time-tables  would  be  necessary.  The  remark  ol 
hord  Hatherly  in  delivering  the  judgment  of  the  house  of  lords  in 
Overend  &  Gurney  Co.  v.  CSbb,  L.  R.  5  H.  L.  494.  is  as  applicable  in 
this  case  as  it  was  in  that.   He  said : 

"What  I  did  Intend  to  state  In  tbat  case  waa  that  I  could  not  measure— 
and  I  think  It  wotdd  be  a  very  fatal  error  In  the  verdict  of  any  court  of  Jus- 
tice to  attempt  to  measure— the  amount  of  pmdraice  that  ought  to  be  exsr- 
clsed  by  the  amount  of  prudence  which  the  Judge  btmself  might  think,  midw 
similar  drcumstances,  he  slioald  have  exoclBed." 

But  the  opinion  of  the  majority  or  minority  of  this  court  upon  this 
question  is  quite  immaterial.  Whether  the  brakeman  was  guilty  of 
contributory  negligence,  under  the  circumstances,  was  clearly  a  ques- 
tion of  fact  for  the  jury,  and  not  one  of  law  for  the  court.  In  the 
case  of  Jones  v.  Railroad  Co.,  128  U.  S.  443, 9  Sup.  Ct  118,  32  L.  Ed. 
478,  the  circuit  court  instructed  the  jury  to  render  a  verdict  for  the 
defendant  upon  the  ground  that  the  plaintiff  had  been  guilty  of  con- 
tributory negligence,  but  the  sufM-eme  court  reversed  the  judgment. 
The  court,  speaking  by  Mr.  Justice  Miller,  said : 

"But  we  think  these  queBtl<Mu  [of  neKllgouw]  axe  toe  the  Jury  to  determine. 
We  see  no  reason,  so  long  as  the  Jury  systNU  Is  the  law  of  the  land,  and  the 
Jury  la  made  the  tribunal  to  decide  disputed  questions  of  fact  why  it  sboiUd 
not  decide  such  questions  as  this  as  well  as  others.  •  *  *  Instead  of  the 
course  here  pursued,  a  due  regard  for  the  respective  functions  of  the  court 
and  Jury  would  seem  to  demand  that  these  questionB  should  have  been  sob- 
mitted  to  the  Jury,  accompanied  by  such  instrnctloaa  from  the  presiding  Jnds« 
as  would  have  secured  a  sound  verdict." 
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In  the  case  of  Railroad  Co.  v.  Ives,  144  U.  S.  409,  417, 12  Sup.  Cl. 
679, 36  L.  Ed.  485,  the  court  said: 

"It  Is  only  where  tbe  facts  are  such  that  all  reasonable  maa.  must  draw 
the  same  conclusions  from  them  that  the  qncstlom  of  negligence  is  arer  ctm- 
sldered  one  of  law  for  the  court" 

The  proof  is  overwhelming  that  tbe  wood  in  which  the  hand  holds 
were  inserted  was  soft,  black,  and  rotten.  The  only  inspection  of  tbe 
hand  holds,  if  any  was  made,  was  a  mere  perfunctory,  visual  inspec- 
tion. Such  an  inspection  does  not  satisfy  the  requirements  imposed 
.by  law  on  a  railroad  company,  either  as  to  its  own  or  foreign  cars. 

In  Railroad  Co.  v.  Archibald,  170  U.  S.  665,  18  Sup.  Ct.  777,  42  L. 
£d.  1 1 88,  the  supreme  court  said: 

"That  It  was  the  dntr  of  the  railway  compaiiy  to  use  reasonable  care  to 
sea  that  the  cars  employed  on  Its  road  were  In  good  order  and  fit  for  the 
purposes  for  which  they  were  intended,  and  that  Its  employte  had  a  right  to 
rely  upon  this  being  the  case,  Is'  too  well  settled  to  require  anything  but  mere 
Btateinmt.  That  this  duty  of  a  railroad,  as  regards  the  ears  owned  by  It; 
exists  also  as  to  caza  of  othar  railroads  Teoetrad  hf  it,  aometlmea  dflsignated 
as  YoKigii  ears.'  Is  alto  settled.*' 

In  Felton  v.  BuUard,  37  C.  C.  A.  i,  94  Fed.  781,  it  was  assigned  for 
error  that  the  circuit  court  refused  to  give  this  instruction : 

"If  the  defect  was  latent,— that  Is,  one  not  Tlslble,~the  defendant  Is  not 
liable,  If  the  Injury  occurred  for  reason  ct  such  latent  or  lUTlslble  defects." 

In  overruling  this  assignment  of  err<M',  the  circuit  court  erf  appeals 
of  the  Sixth  circait  said : 

"Tbe  r^usal  to  Instruct  In  the  words  of  the  request  Is  now  assigned  as 
error.  There  was  evidence  tending  to  show  that  nelttier  the  broken  and 
rusted  condition  of  one  of  the  screws  by  which  the  grip  Iron  was  h^  to  tiie 
wood  of  the  car,  nor  the  decayed  condition  of  Uie  wood  snrroundlng  this 
broken  screw,  was  visible  from  the  surface.  Indeed,  the  evldrace  stnuigly 
indicated  that  no  mere  visual  Inspection  would  have  disclosed  the  dangerous 
condition  of  this  grip  iron.  But  would  a  mere  visual  Inspection  of  such  an 
attacbmrait  be  due  and  reaB<xiable  Inspection  of  such  an  instrumentality? 
Was  there  no  other  ready  means  of  ascertaining  whether  It  was  properly  and 
safely  attached,  than  a  visual  Inspection?  If  the  application  of  some  force 
would  disclose  a  dangerous  weakness,  ought  not  such  a  force  to  be  applied? 
The  grab  Iron  was  about  two  feet  In  length.  If  the  weight  ot  a  man  was 
thrown  upon  the  end  supptvted  by  the  sonnd  screw,  It  might  hold.  But  If 
that  weight  was  thrown  upoa  tbe  ottktx  screw,  was  it  likely  to  tndleate  any 
firmness?  Tbe  facts  were  not  voiceless.  They  speak  for  themselves.  The 
condition  of  the  screw  supporting  one  end,  and  of  the  wood  into  which  It 
was  screwed,  was  such,  as  disclosed  by  examination  after  the  accldmt,  as 
to  make  It  obvious  that  any  strain  thrown  upon  that  end  would  disclose  the 
weakness  with  which  It  was  attached.  Did  the  Inspection  made  Involve  any 
strain  upon  the  weak  end  of  this  grab  Iron?  If  so,  did  he  use  It  In  such  way 
as  to  really  afford  a  test  of  the  firmness  of  Its  attachment?  If  the  Inspection 
made  did  not  Involve  such  a  physical  test  aa  was  feasible,  and  calculated  to 
disclose  Jost  such  an  Infirmity  aa  existed,  would  not  a  Jury  be  warranted  In 
finding  either  that  no  physical  test  at  all  waa  made,  or  that.  If  mad^  It  was 
so  carelessly  made  as  to  be  useless?" 

And  in  Gutridge  v.  Railwajr  Co.,  105  Mo.  520,  16  S.  W.  943,  the 
sui»%me  court  of  Missouri  scud: 

"The  fact  that  the  wood  Is  M  and  the  screws  are  rusty  would  naturally 
suggest  to  an  ordinarily  prudent  man  tbe  propriety  of  a  thorough  Inspection, 
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We  cannot  eoncnr  In  tbe  contention  Oiat  an  Inspector  of  a  hand  tuAd  per* 
forms  his  duty,  QOder  all  ctrcnmstances,  hy  slmpty  using  his  ^ea  to  detect 
defects. " 

And  after  dting  authorities  tbe  court  continues: 

"We  qnote  these  aothoritlet  to  show  that  the  master  la  not  atwara.  uid 

nnder  all  drcumstancw,  excused  If  he  could  not  see  a  defect;  and.  If  the  con- 
ditions are  snch  as  would  excite  suspldon  In  a  man  of  ordinary  prudence,  he 
must  go  furtlier  and  apply  otlier  testa.  We  know  that  machinery,  and  the 
materials  composing  It  may  be  tested  In  ^rlous  ways.  What  the  ordinary 
tests,  as  applied  to  railroad  appliances,  are,  Is  not  disclosed  by  this  record; 
but  we  feel  satisfied  that  looking  is  not  the  only  test.  The  master  must  use 
such  reasonable  tests  to  discover  defects  as  ordinary  prudence  saggests.  The 
amount  of  care  required  Is  measnred  by  the  circumstances  of  each  case,  de^ 
pending  upon  kinds  of  machinery  used,  the  risks  Incident  to  its  use.  and 
the  hazard  of  the  business  In  which  It  Is  lued.  Whether  the  defoidant  could 
have  discovered  the  defect  In  die  band  hold  in  this  esse  toy  tbe  ecetdae  of 
ordinary  care  was  a  question  for  ttie  jury,  and  not  for  tiie  conrt,  to  deter- 
mine." 

It  is  highly  probable  that  the  brakeman  took  hold  of  the  end  hand 
hold  in  order  to  be  in  the  best  position  to  signal  the  conductor.  But 
whether  this  is  so  or  not  is  quite  immaterial.  He  was  doing  something 
he  had  an  undoubted  right  to  do,  and  that  is  customarily  done  by 
brakemen  in  the  discharge  of  like  duties.  Moreover,  it  is  certain  his 
death  was  due  solely  to  the  insecure  hand  hold.  There.is  no  pretense 
that  he  would  have  been  injured  if  the  hand  hold  had  not  given  way. 
The  defective  hand  hold  was  the  proximate  cause,  and  the  sole  proxi- 
mate cause,  of  the  injury.  Even  if  the  deceased  was  guilty  of  any 
negligence,  such  negligence  in  no  manner  contributed  to  his  injury, 
and  the  rule  is  well  settled  that  "negligence  which  is  not  a  proximate 
cause  of  the  injury  is  not  contributory  negligence."  Railroad  Co.  v. 
Mansburger,  12  C.  C.  A.  574,  65  Fed.  190.  In  Coasting  Co.  v.  Tc^- 
son,  139  U.  S.  551,  II  Sup.  Ct.  653,  35  h.  Ed.  270,  the  supreme  court 
say; 

"Oontrihutory  negHgence  will  not  exonarate  defendant  If  It  be  shown  that 
defendant  might,  by  tbe  exercise  of  reasonable  care  and  tMndenee^  have 
avoided  the  consequences  of  plalntllTs  negllgencew" 

If  the  brakeman  had  taken  hold  of  the  side  hand  hold,  and  it  had 
given  way,  and  he  had  been  killed,  as  he  might  have  been,  the  conten- 
tion of  the  railroad  company,  doubtless,  would  have  been  that  he 
should  have  used  the  end  hand  hold,  as  that  was  better  adapted  to  the 
discharge  of  all  his  duties  as  brakeman,  namely,  riding,  coupling,  and 
signaling.  But  the  question  of  contributory  neg^igoice,  as  wdl  as 
that  of  negligence,  is  also  one  for  the  jury;  and  the  evidence  in  the 
record  in  this  case  leaves  no  room  to  doubt  that  a  jiuy  would  have 
found  the  railroad  company  guilty  of  negligence,  and  the  brakeman 
not  guilty  of  contributory  negligence. 

I  again  enter  my  protest  a|fainst  depriving  suitors  in  this  class  of 
cases  of  their  constitutional  right  of  trial  by  jury,  and,  without  here 
repeating  the  arguments  and  citing  the  authorities  in  support  of  my 
views,  I  refer  to  Railroad  Co.  v.  Ellis,  4  C  C  A.  454,  54  Fed.  481,  and 
my  opinions  in  Railroad  Co.  v.  Whittle,  ao  C.  C.  A.  196,  74  Fed.  296, 
aM  Mjrers  v.  Railway  Co.,  37  C.  C.  A.  137,  95  Fed.  400. 

The  judgment  of  the  circuit  court  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 
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(Obcnlt  Court  of  Aitpealg,  Ninth  Circuit.  Marcb  17,  1902.) 
Ko.  686. 


U  SBIFFZHO— LlUITATION  OF  LlABIX^T— YALUB  OT  StBAITDKD  YBSSBL. 

Where  a  ship  was  stranded  on  a  reef  and  bo  Injured  as  to  terrolnnta 
her  voyage,  In  order  to  secure  the  statntMy  limitation  of  liability  the 
owner,  when  the  vessel  Is  not  surrendered,  must  pay  her  value  aa  she 
lay  upon  fbe  rocka.  and  the  amount  of  ha  freight  then  pttidlng,  It  any. 
Her  value  tor  ancb  purpose  la  not  affected  by  tbe  result  of  nny  snb< 
sequent  salvage  operations,  whether  undertaken  by  the  owner  or  others; 
and  where  at  great  risk,  haaard,  and  uiwnse  the  owner  aucceeded 
In  releasing  her  and  having  her  towed  to  a  port  where  she  waa  valued, 
there  must  be  deducted  from  such  valuation,  for  the  purpose  of  flxlog 
the  measure  of  his  liability  in  limitation  proceedings,  not  only  the  ex- 
pense Incurred  In  her  rescue,  but  also  an  allowance  on  account  of  tbe 
risk  and  hazard  of  tbe  salvage  undertaking,  which  clearly  affected 
her  value  as  she  lay  b^ore  an^  operatioDi  vero  comiuenoed.i^  ' 

&  8&MB— Frbisbt  FsKDine. 

In  reapect  to  the  pending  freight  wlilch  must  be  aurraideTed  a 
ahlpowner  In  order  to  secure  the  statutory  limitation  of  liability,  tbe 
law  Is  that  freight  pending  Is  freight  'earned;  and  wh«i  the  voyage  Is 
broken  up  by  the  wrecking  of  tbe  ship  before  reaching  her  destination, 
there  is  <»dlnarily  no  freight  earned,  for,  even  though  isttpald.  In  the 
absence  of  q>eclal  contract,  It  may  be  recovered  back  by  tbe  ahlpper. 

t.  BAHB-— PaSSAOB  MOHBV  RBCBITED  from  PASaEMSBBS. 

Where  a  ship,  at  the  time  she  was  stranded  and  tbe  voyage  terminated, 
was  carrying  passengers,  who  had  prepaid  their  passage  under  con- 
tracts providing  that  in  case  of  the  lose  of  the  vessel  the  passage 
money  should  not  be  refunded,  such  passage  money  must  be  ctmsidored 
the  same  as  freight  earned,  and  aurrandered  by  the  owner  In  proceed- 
Inga  for  the  limitation  of  liability;  and  no  deduction  can  be  made  be- 
cause certain  of  the  tickets  were  given  to  the  passengers  by  the  ship- 
owner, nor  on  account  of  a  sum  paid  by  such  owner  for  tbe  transporta- 
tion of  tbe  passengers  from  the  place  of  tbe  stranding  to  their  port 
of  destlnatlcn. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

Geo.  W.  Towle,  Jr.,  for  appellant. 

Fred  W  Fry,  J.  D.  Jones,  L.  H.  Wheeler,  and  Wm.  J.  Tuska.  for 
appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 

District  Judge. 

ROSS,  Circuit  Judge.  The  following  statement  of  the  case  by 
counsel  for  the  appell^t  is  not  questioned  by  counsel  for  the  appel- 
lees :  On  and  prior  to  the  23d  day  of  January,  1898,  the  Pacific  Coast 
Company,  a  corporation,  was  the  owner  of  the  American  registered 
steel  steamship  Corona,  230  feet  long,  35  feet  beam,  14  feet  mean 
draft  of  water  when  fully  loaded,  and  of  1,492  gross,  and  gci6  net,  regis* 
tered  tons  measurement.  That  steamer,  on  January  23,  1898,  and 
while  on  a  voyage  from  Seattle  to  Juneau,  and  elsewhere  in  Alaska, 
with  a  fuU  cargo  and  250  passengers,  ran  upon  a  then  unknown  reef 

1  Limitation  of  owner'a  liability,  see  note  to  The  Longfellow,  45  (X  01  A.  387. 
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of  rocks  near  Lewis  Island^  in  Arthur's  Passage  and  British  Columbia 
waters,  where  she  thereafter  lay,  stranded  and  helpless,  until  rescued 
by  her  owners.  The  point  where  the  steamer  was  stranded  is  in  lati- 
tude 54  degrees  north,  and  was  exposed  to  the  severe  gales  which,  in 
the  winter  season,  prevail  in  that  locality.  The  reef  upon  which  the 
steamer  was  stranded  extends  out  from  Lewis  Island  for  a  little 
more  than  1,200  feet,  and  is,  at  ordinary  low  tide,  entirely  submerge<]. 
At  the  extreme  run  out,  that  is,  at  the  full  and  change  of  the  moon, 
one  small  point  of  the  reef,  about  3  feet  in  diameter,  projects  about 
6  inches  above  water.  Where  the  Corona  lay  there  was  12  feet  of 
water  above  the  reef  at  low  tide.  The  tide,  at  this  point,  always  runs 
in  the  same  direction,  and  rises  and  falls  about  25  feet.  Where  the 
steamer  struck  was  about  1,200  feet  from  the  shore  of  Lewis  Island, 
which  is  there  precipitous,  and  within  about  15  feet  of  the  extreme 
end  of  the  redf.  Hie  reef  at  that  point  is  about  40  feet  wide,  with  an 
abrupt  drop,  on  the  northerly,  side,  of  30  feet,  and  on  the  southerly 
side  of  35  feet.  The  position  of  the  (Jorona  on  the  reef  was  such 
that  had  she  shifted  her  position  slightly  she  might  have  capsized  and 
gone  out  of  sight.  In  stranding,  the  steamer  seriously  damaged  her 
keel,  frames,  and  plates,  breakmg  jagged  holes  in  her  bottom  and 
bilges,  and  she  lay  across  the  reef  with  her  stem  depressed  at  an  an- 
gle of  about  30  degrees,  and  with  a  port  list  of  about  20  degrees 
the  tide  ebbing  and  flowing  through  the  steamer,  which  was  sub- 
merged, at  high  tide,  to  within  about  30  feet  of  her  stem,  and  at  low 
tide  to  about  amidships.  The  keel  01  the  steamer  at  the  stem,  the 
lowest  point  outside  the  reef,  did  not  touch  bottom  by  some  8  or  10 
feet.  After  the  steamer  was  stranded  her  passengers  were  landed  on 
Lewis  Island  and  there  cared  for  until  another  steamer,  the  Oregon, 
came  along,  when  they  were  placed  on  board  of  that  vessel,  and,  at 
an  expense  of  $2,500,  forwarded  to  destination.  The  master  of  the 
Corona  and  her  mate,  a  watchman,  and  four  seamen  remained  by  the 
Corona,  living  in  a  shack  on  Lewis  Island, — all  of  the  houses  having 
been  washed  off  the  Corona  in  the  heavy  gales  there  prevailing, — 
until  the  arrival  of  Capt.  C.  M.  Goodall,  on  February  15, 1898.  Prior 
to  going  there  Capt.  Goodall,  acting  for  the  owner  of  the  Corona, 
had,  at  an  expense  of  $17,000,  procured  a  wrecking  outfit,  consisting 
of  a  small  steamer,  the  Maude,  and  divers,  engines,  pumps,  etc.,  at 
Victoria,  B.  C,  but  could  not,  owing  to  the  Alaskan  mining  fever  then 
on  at  Dawson,  get  a  suitable  steamer  for  the  work,  and  for  assist- 
ance was  obliged  to  rely  upon  such  Indians  and  squaw  men  as  could 
be  found  near  the  wreck.  With  such  assistance,  and  under  such 
conditions,  the  work  of  rescue  was  prosecuted,  with  ttie  result  that 
the  Corona  was,  on  March  3,  1898,  so  far  pumped  out  as  to  float, 
but  she  then  listed  so  far  over  onto  the  steamer  that  was  secured  to 
tow  her  to  the  beach  when  she  should  float  that  the  master  of  tluit 
steamer  cut  his  hues  and  left  the  Corona  to  go  where  she  would.  So 
left,  the  Corona,  by  the  greatest  of  good  fortune,  as  it  then  appeared, 
swung  around  and  landed  longitudinally  on  the  reef,  with  her  stem 
resting  about  where  her  midships  section  had  before  rested,  and  her 
bow  towards  the  shore  of  X^ewis  Island.  On  March  7,  1898,  the  water 
was  again  piunped  from  the  Corona  so  that  she  floated,  and,  by  the 
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assistance  of  two  steamers,  she  was  towed  to  Irving,  on  the  Skeena 
river,  six  or  seven  miles  distant,  to  get  her  in  a  more  sheltered  posi- 
tion, so  that  her  cargo  could  be  shifted  and  her  patchwork  made  suf- 
ficiently secure  to  justify  an  effort  to  tow  the  Corona  to  Port  Town- 
send.  Towing  to  Irving  was,  as  testified  by  Capt.  Goodall,  an  ex- 
tremely hazardous  undertaking,  as  the  holes  in  the  bottom  were  only 
stopped  with  waste  stuck  through  the  bottom,  and  the  slipping  out 
of  one  piece  of  waste  would  proDably  have  resulted  in  the  total  loss 
of  the  Corona.  The  cost  of  gettingr  the  Corona  to  Irving  was  $19,- 
500.  At  Irving  the  cargo  was  shifted,  and  the  waste  in  the  holes 
in  the  bottom  strengthened  by  cement  backings  from  the  inside,  and, 
a  tugboat  of  sufficient  power  having  been  secured  from  Victoria,  the 
Corona  was  towed  to  Port  Townsend,  where  she  arrived  on  March 
17,  1S98.  At  Port  Townsend  the  Corona  was  still  leaking  so  badly 
that  the  divers'  services  were  there  needed,  and  it  was  with  difficulty 
that  the  steamer's  pumps  handled  the  water  so  as  to  keep  her  afloat. 
After  reaching  Port  Townsend  the  Corona  was  placed  on  the  dry 
dock,  at  Quartermaster  Harbor,  where  a  survey  was  had  and  such 
temporary  repairs  made  as  were  necessary  to  enable  the  steamer,  at 
considerable  risk,  to  be  towed  to  San  Francisco,  the  only  place  where 
the  needed  repairs  could  be  made.  The  cost  of  getting  the  Corona 
from  her  stranded  position  to  Port  Townsend  was  $23,500,  and  the 
time  consumed  was  from  February  2  to  March  17, 1898.  The  Corona 
was  afterwards  towed  to  San  Francisco,  and  the  tot^  cost  of  getting 
the  steamer  from  her  stranded  position  to  San  Francisco  was  $35,- 
624.38.  At  San  Francisco  the  hull,  machinery,  etc,  of  the  Corona 
were  thoroughly  repaired,  the  steamer  restored  to  her  prior  condition 
as  far  as  possible  at  the  Union  Iron  Works,  at  a  cost  for  such  re- 
pairs, exclusive  of  furnishings,  of  $94>403.96,  or  a  total  cost,  in- 
cluding expenses  of  raising  and  towing  and  temporary  repairs,  of 
$130,028.34.  There  was  also  expended  by  the  Pacific  Coast  Compa- 
ny, "for  fittings,  furniture,  and  supplies,  to  replace  those  lost  by  the 
stranding,"  the  further  sum  of  $17,98^.63.  The  value  of  the  Corona 
after  she  was  so  repaired  and  refurnished  was  $ii6,ooo.  On  April 
6,  1899,  many  suits  having  been  commenced  against  the  Pacific  Coast 
Steamship  Company  to  recover  damages  for  losses  alleged  to  have 
been  sustained  as  the  result  of  the  stranding,  the  last-named  com> 
pany  and  the  Pacific  Coast  Company  filed  in  the  district  court  of  the 
United  States  for  the  Northern  district  of  California  their  several 
petitions  for  a  limitation  of  their  liability  In  the  premises,  and  there- 
after such  proceedings  were  had,  on  notice,  as  provided  by  the  court, 
to  all  parties  interested,  that  on  May  16,  1899,  the  said  court,  by  its 
order,  directed  an  appraisement  of  the  Corona,  and  her  freight  pend- 
ing, and  of  the  several  interests  of  the  petitioners  therein,  to  be  made, 
and  referred  the  matter  of  such  appraisements  to  George  E.  Morse, 
Esq.,  as  a  commissioner  to  take  testimony,  make  findings,  and  report 
thereon.  Pursuant  to  that  order  the  taking  of  testimony  was  com- 
menced on  July  10,  1899,  and  thereafter  such  proceedings  were  had 
that  the  said  commissioner,  on  April  18,  1900,  filed,  in  open  court, 
his  report  and  his  supplemental  report,  in  the  premises,  thereby  find- 
ing and  reporting  that  the  cost  of  raising  the  Corona  and  towing 
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her  to  Port  Townsend  was  the  sum  of  $23,500 ;  that  the  cost  of  rais- 
ing the  Corona,  temporary  repairs  at  Port  Townsend,  and  towing 
to  San  Francisco  was  the  sum  of  $35,624.38;  that  the  total  cost  of 
raisin^:,  towing,  temporary  repairs,  and  permanent  repairs  made  at 
San  Francisco  was  the  sum  of  $130,028.34;  that  there  was  expended 
"lor  fittings,  furniture,  and  supplies,  to  replace  those  lost  by  strand- 
ing," the  further  sum  of  $17,983.63;  that  the  value  o£  the  Corona, 
her  engines,  boilers,  machinery,  tackle,  apparel,  furniture,  etc.,  after 
she  was  completely  repaired  and  refumisned,  was  the  sum  of  $120,- 
000;  that  the  value  of  the  Corona,  at  the  end  of  her  voyage,  to  wit, 
as  she  lay  stranded,  was  the  sum  of  $9,500;  that  the  value  of  the 
freight  pending  was  the  sum  of  $11,63747,  and  that  the  Pacific  Coast 
Company  was  the  sole  owner.  Thereupon,  and  on  April  21,  1900, 
the  Pacific  Coast  Company  served  and  filed  its  exceptions  to  such  re- 
port, and  the  appraisements  thereby  made,  upon  the  grounds,  among* 
others,  that  the  several  appraisements  of  value  therein  stated  were 
excessive.  After  a  hearing  had  on  such  exceptions,  the  Mid  court, 
on  November  30,  1900,  by  its  order  entered  in  such  proceedings, 
overruled  all  of  such  exceptions,  and  thereafter,  on  January  14,  1901, 
entered  its  final  decree  in  the  premises,  whereby  it  was  adjudged  and 
decreed  that  the  value  of  said  Corona,  as  she  lay  stranded,  was  the 
sum  of  $9,500,  and  that  the  value  of  her  freight  then  pending  was  the 
sum  of  $11,637.47,  and  that  the  limit  of  liability  of  the  Pacific  Coast 
Company^  in  the  premises,  is  the  sum  of  $21,137.47,  and  thereby  or- 
dered the  last-named  company  to  give,  within  30  days  from  the  date 
of  said  decree,  "a  stipulation,  with  sufficient  sureties  to  be  af^roved 
by  this  court,  for  the  payment  of  said  sum  of  $21,13747,  oi*  ^y  P^rt 
thereof,  into  court  whenever  the  same  shall  be  required."  From  that 
decree,  the  stipulation  ordered  not  having  been  given,  this  appeal  lus 
been  prosecuted  by  the  Pacific  Coast  Company,  upon  an  assignment 
of  errors  therein. 

The  assignment  of  errors  presents  the  questic»is:  (i^  What  was 
the  value  of  the  s^amship  at  the  end  of  her  voyage,  that  as  lay 
stranded  on  the  reef?  and  (2)  what  was  the  value  of  her  freight  then 
pending?  The  law  is  well  settled  that  in  such  cases  as  the  present  one 
the  owner,  in  order  to  secure  the  limitation  of  liability  iH-ovided  fcxr 
by  the  statute,  must  pay  the  value  of  the  ship  at  the  time  her  voyage 
was  ended  and  the  amount  of  her  then  pending  freight.  The  City 
of  Norwich,  118  U.  S.  468,  6  Sup.  Ct.  1150,  30  L.  Ed.  134.  "If," 
said  the  court  in  that  case,  "by  reason  of  the  loss  or  sinking  of  the 
ship  the  voyage  is  never  completed,  but  is  broken  up  and  ended  by 
causes  over  which  the  owners  have  no  control,  the  value  of  the  ship 
(if  it  has  any  value),  at  the  time  of  such  breaking  up  and  ending  of  the 
voyage,  must  be  taken  as  the  owner's  liability.  In  most  cases  of  ^is 
character  no  freight  will  be  earned,  but  if  any  shall  have  been  earned 
it  will  be  added  to  the  value  of  the  ship  in  estimating  the  amount  of 
the  owner's  liability.  These  consequences  are  so  obvious  that  no  at* 
tempt  at  argument  can  make  them  plainer."  118  U.  S.  492,  6  Sup, 
Ct.  1 1 56,  30  L.  Ed.  143.   The  court  then  proceeded  to  say: 

"If  this  view  Is  correct.  It  follows,  as  a  matter  of  course,  tbat  any  Balrags 
^^wations,  undrataken  for  the  purpose  of  recovering  trom  tlie  bottom  of  tbe 
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sea  any  portion  of  the  wreck,  after  the  disastrous  enfllD?  of  tlie  royase  as 
above  mpposed.  con  Itave  no  effect  oa  the  question  of  the  Habill^  of  the 
owners.  Thetr  liability  Is  fixed  wbea  the  voyage  la  ended.  The  subsequent 
history  of  the  wreck  can  only  furnish  evidence  of  Its  value  at  that  point 
of  time.  And  It  makes  no  difference,  In  this  regard,  whether  the  salvage  Is 
effected  by  the  owuera  or  by  any  other  persons.  Having  fixed  the  point 
of  time  at  which  the  value  Is  to  be  taken,  the  statute  does  the  rest  It  de> 
Clares  that  the  liability  of  the  owner  shall  In  no  case  exceed  the  amount  or 
value  of  the  Interest  of  such  owner  In  such  vess^  and  her  freight  then 
pending.  It  the  vesstf  arrives  In  port  In  a  damaged  condition,  and  earns 
some  freight  the  value  at  that  time  Is  the  measure  of  liability;  If  she  goes 
to  tiie  bottom  and  earns  no  freight  the  value  at  tbat  time  Is  the  criterion. 
And  the  benefit  of  the  statute  may  be  obtained  either  by  abandoning  the 
vessel  to  the  creditors  or  persons  Injured,  or  by  having  her  appraisement 
made  and  paying  the  money  Into  court  or  giving  a  stipulation  In  lieu  of  It, 
and  keeping  the  vessel  This  double  remedy  given  by  our  statote  Is  a  great 
convenlmce  to  all  parties.  It  does  not  make  two  measures  or  standards  of 
llablll^,  tcx  the  measure  is  the  same  whichever  course  Is  adcqtted.  but  it 
enablaa  the  owner  to  lay  out  money  in  recovering  and  repairing  the  ship 
wltiiont  increashig  tbt  burden  to  which  he  Is  subjected." 

Turning  now  to  tfae  findings  of  the  commissioner,  apix'oved  and 
adopted  by  the  court  below,  we  find  that  the  value  of  the  ship  at  the 
time  her  voyage  was  ended  was  fixed  by  taking  the  lowest  estimate 
of  her  value  at  Port  Townsend,  to  which  place ,  she  was  towed  from 
the  place  of  her  wreck,  made  by  any  of  the  witnesses,  which  estimate 
amounted  to  $33,000,  and  deducting  therefrom  the  actual  cost  of  get- 
ting the  ship  to  Port  Townsend,  which  was  found  to  be  $23,500,  thus 
leaving  $9,500  as  the  value  of  the  ship  as  she  lay  on  the  reef  at  the  end 
of  her  voyage.  It  is  manifest  that  this  eliminated  from  the  problem 
any  and  all  risk  or  hazard  attending  the  undertaking.  The  evidence 
in  the  case  leaves  no  room  for  dotdtt  that  tfae  risk  and  hazard  were 
great.  The  position  of  the  ship  on  the  reef  was  itself  the  strongest 
sort  of  evidence  of  that  fact  And  there  was  risk  that,  in  the  event  the 
vessel  could  be  successfully  floated  and  repaired,  the  cost  might  exceed 
her  value  when  all  of  that  was  done.  And  the  findings  here  expressly 
show  that  such  cost  actually  did  exceed  the  value  of  tne  ship  when  the 
repairs  were  completed  by  more  than  $10,000.  It  is  true  that  this 
subsequent  history  of  the  wreck  is  not  conclusive  evidence  of  the  fact 
that  she  was  of  no  value  as  she  lay  upon  the  reef,  for  the  demand  for 
ships  at  the  time  of  the  completion  of  her  repairs  and  other  considera- 
tions may  have  entered  into  the  question  of  her  then  value.  But  that 
the  subsequent  history  of  the  wreck  does  furnish  some  evidence  of  its 
value  at  that  time  was  expressly  decided  by  the  supreme  court  in  the 
case  of  The  City  of  Norwich,  supra.  Added  to  this  is  the  undeniable 
fact  that  the  owner  actually  risked  the  $23,500  that  the  findings  show 
that  it  cost  to  get  the  ship  from  the  reef  to  Port  Townsend.  This 
amount  is  more  than  double  that  fixed  by  the  findings  as  the  value  of 
the  ship  as  she  lay  upon  the  reef.  Such  cases  admit  of  no  exact  rule 
for  fixing  values,  but,  the  record  in  this  case  considered,  we  are  of 
opinion  that  the  latter  amoimt  should  be  reduced  two-thirds ;  that  is 
to  say,  that  the  value  of  the  ship  at  the  time  of  the  termination  of  her 
voyage  should  be  fixed  at  $3,166.66. 

In  respect  to  the  pending  freight,  the  law  i$  that  freight  pending  is 
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freight  earned.  Carv.  Cair.  by  Sea  (2d  Ed.)  §  547;  T^ie  City  of 
Norwich,  supra ;  The  Scotland,  105  U.  S.  24,  26  L.  Ed.  looi ;  The 
Main  v.  Williams,  152  U.  S.  122,  14  Sup.  Ct.  486,  38  L.  Ed.  381 ;  The 
Abbie  C.  Stubbs  (D.  C.)  28  Fed.  719;  In  re  Meyer  (D.  Cj  74  Fed. 
881.  And  freight  is  not  earned  until  the  goods  are  cmied  to  and  de- 
livered at  the  place  of  destination.  Authorities  suiM-a.  And,  further, 
freight  paid  in  advance  may,  in  the  absence  of  a  special  agreement  to 
the  contrary,  be  recovered  back  if  the  voyage  be  broken  up  and  the 
goods  be  not  carried  for  any  cause  not  imputable  to  the  shipper.  In 
re  Liverpool  &  G.  W.  Steam  Co.  (D.  C.)  3  Fed.  168;  Brown  v. 
Harris,  2  Gray,  359,  cited  with  approval  by  the  supreme  court  in  The 
Main  v.  Williams,  152  U.  S.  122,  14  Sup.  Ct.  486,  38  L.'  Ed.  381.  It 
results  that  the  item  of  $3,867.47  for  prepaid  freight,  wharfage,  and 
advance  charges  must  be  deducted  from  the  amount  the  petitioner 
should  be  required  to  pay  in  order  to  secure  the  benefit  of  the  statute 
limiting  its  liability,  even  if  all  of  the  items  entering  into  that  charge 
can  be  properly  regarded  as  freight. 

Included,  also,  within  freight  pending,  as  found  and  decreed  by  the 
court  below,  is  the  item  of  $7,770  prepaid  passage  money.  It  is  in- 
sisted on  the  part  of  the  appellant  that  passage  money  and  freight  are 
governed  by  the  same  rules,  and  that  the  passage  mouey  was  no  more 
earned  by  the  Corona  than  was  the  freight.  There  is  in  this  case, 
however,  this  important  distinction  between  the  two  items:  In  the 
contract  between  the  owner  and  the  passengers  there  was  this  express 
stipulation,  to  wit,  "In  the  event  of  the  loss  or  detention  of  the  steamer 
during  the  voyage,  the  vessel,  her  owners  or  charterers,  shall  not 
*  *  *  refund  the  amount  of  passage."  This  was  not,  as  argued  by 
counsel  for  the  appellant,  a  collateral  contract,  such,  for  instance,  as 
a  contract  for  insurance  upon  the  vessel  or  freight  which,  it  was  held 
in  the  case  of  The  City  (k  Norwich,  supra,  and  in  other  cases,  need 
not  be  surrendered  by  the  owner  in  a  limited  liability  procee<Ung, 
but  the  stipulation  here  entered  into  and  constituted  a  part  of  the 
contract  of  carriage  itself.  As  therefore  the  passage  money  in  ques- 
tion was  prepaid  imder  an  express  agreement  that  the  owner  of  the 
ship  should  not  refund  it,  notwithstanding  a  failure  to  deliver  the 
passengers  at  the  place  of  destination,  we  think  it  clear  that  it  must 
be  regarded  as  earned.  It  is  urged,  however,  on  the  part  of  the  ap- 
pellant, that  in  any  event  there  should  be  deducted  from  the  amount 
of  the  prepaid  passage  money  the  $2,500  expended  by  the  owner  in 
forwarding  the  passengers  to  then*  destination,  as,  also,  the  sum  of 
$475  claimed  to  have  been  refunded  by  the  owner  to  some  of  the 
passengers.  It  is  said  that  the  decision  of  the  su{»'eme  court  in  the 
case  of  The  Scotland,  supra,  requires  this  to  be  done.  In  respect  to 
the  $475  it  appears  from  the  evidence  that  the  owner  of  the  ship  fur- 
nished to  certain  of  its  passengers  tickets  from  Seattle  to  Skagway. 
aggregating  that  sum,  taking  from  such  passengers  a  receipt  for  the 
ticket  declaring: 

"This  ticket  Is  furnished  me,  not  on  account  of  any  obligation  of  the  com- 
pany to  me,  but  as  a  donation  to  assist  me  In  retomlng  to  Alaska.  I  hereby 
accept  same  as  above,  and  releaae  said  oompaay  from  all  liability  tor  btts  I 
sustained  on  steamer  Corona." 
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The  appeal  to  a  court  of  justice  of  one  who  has  made  gifts,  by  which 
it  is  sought  to  make  good  the  donations  out  of  third  parties,  must 
always  fall  upon  deaf  ears.  The  judgment  of  the  supreme  a>urt  in  the 
case  of  The  Scotland  did  afHrm  that  of  the  lower  court  in  that  case, 
wherein  there  was  deducted  from  the  prepaid  passage  money  certain 
moneys  returned  to  the  passengers  and  certain  money  expended  by 
the  petitioner  in  taking  care  of  them  pending  their  reshipment.  But 
in  the  case  of  The  Scotland  the  contract  of  carriage  contained  no 
agreement,  as  does  the  contract  in  the  present  case,  expressly  stipulat- 
ing that  the  passage  money  should  not  be  refunded  in  the  event  <A  the 
loss  or  detention  of  the  steamer  during  the  voyage.  The  passage 
money  in  The  Scotland  case  was  therefore  just  as  much  subject  to  re- 
covery by  the -passengers  for  failure  to  carry  them  to  the  place  of 
destination  as  was  the  money  prepaid  for  the  carnage  of  prc^erty, 
since  each  are  governed  by  the  same  rules,  and  in  neither  was  the 
amount  prepaid  earned.  In  the  present  case  the  amount  prepaid  for 
passage  was,  by  the  express  stipulation  of  the  parties,  made  absolute 
and  unconditional,  and  should,  in  our  opinion,  be  regarded  as  earned. 

For  the  reasons  stated  the  findings  and  judgment  of  the  court  below 
must  be  so  modified  as  to  reduce  the  value  of  the  ship  at  the  time  of 
the  termination  of  her  voyage  to  $3,166.66,  and  the  value  of  her  then 
pending  freight  to  $7,770,  making  the  full  limit  of  the  petitioner's 
liability  $10^36.66^  and,  as  so  modified,  ttie  judgment  is  affirmed. 


tJNITBD  STATES  T.  TISDALB,  V.  S.  Marahat 
(Circuit  Court  of  Appeals.  Fiftb  Clrcnlt  April  29,  1002.) 


1.  0inTBD  Statbs  MABSHALs—FsBe— Acnons— FnronreB  or  Facts. 

In  an  action  by  a  United  States  manbal  against  tbe  United  States 
to  recover  fees  dlsaUowed  by  the  auditing  department,  a  finding  of 
facta  by  the  trial  Judge,  merely  reciting  tbe  aerrlce.  and  that  tbe  mar- 
Bhal  was  entitled  to  recorer  therefor,  but  not  anfflclently  specific  to 
enable  the  appellate  court  to  determine  tbe  goverument's  liability,  i» 
not  a  sufficient  compliance  with  Act  Cong.  March  3,  1887,  requiring 
the  court  in  such  cases  to  file  a  written  opinion  aetttng  forth  the  specific 
findings  of  tects  and  Ita  conelnalons  of  law. 

ft.  Sams— Travbij  Fuss— Smou  Trtp. 

Where  a  marshal  malceB  a  trip  to  arrest  an  offender,  and  also  to  sub- 
pcena  witnesses,  and  serves  both  warrant  and  snbpcenae,  it  constitutes 
one  trip,  for  which  he  may  charge  either  mileage  to  the  furthest  point 
traveled  w  tats  actual  ccEpenseB,  hut  he  may  not  charge  both,  nor  can 
he  charge  mileage  for  part  of  the  trip  and  actual  expenses  for  tiie 
otlier  part 

&  Saicb— Tratbl  rs  Anjonnire  Distrtct. 

A  marshal  tTaveling  Into  a  district  adjoining  bis  own  to  make  an  ar- 
rest may  recover  for  mileage  actually  traveled  In  bis  own  district. 
m  lie  distance  traveled  In  tbe  adjoining  district  If  be  travel  there 
witii  a  warrant  and  Is  deputised  by  the  maiabal  of  such  ad;)olnlnc 
dlstxlet,  who  disclaims  his  fees  In  tbe  ease. 

4  BAHH^XiVDBAVOBnitt  TO  Mau  Abbbst. 

Wbere  a  marsbal  endeavors  to  make  an  arrest  or  actually  makes  a 
trip  wltb  a  wsirant  to  arrest  an  offender,  but  fiiDs,  because  the  de* 
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fendant  bas  fled,  the  merstaal  hmj  recover  bis  actual  expenses,  not  ex* 
ceedinff  (2  per  day  toe  each  day  actually  spent 

In  Error  to  the  Circtiit  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 

Tbts  salt  was  InsUtatad  under  the  act  of  congress  enUUed  "An  act  to  pro- 
vide for  tbe  bringing  of  snlts  against  the  gorenunent  of  tbe  United  States, 
approved  March  8,  18S7."  by  WUllam  H.  Tlsdale,  United  States  marshal  for 
tbe  Middle  district  of  Alabama,  to  recover  from  the  United  States  c^tafn 
fees  and  expenses  alleged  to  have  been  earned  by  the  marshal  and  bis  dain- 
ties, which  said  fees  and  expenses  bad  been  disallowed  by  the  proper  nndltbig 
department  of  tbe  United  States.  The  petition  la  admitted  to  be  In  proper 
form,  and  Is  accompanied  by  a  bill  of  particulars,  more  or  less  definite,  show- 
ing tbe  amounts  dalmed,  and  for  what  services.  Tbe  answer  of  the  United 
fitates  denies  each  and  every  statemmt,  charge,  arnrmait  and  allegation  la 
said  petition  contained,  except  cratain  formal  averments  not  necessary  to 
mention.  On  tbese  pleadings,  tbe  oonrt  in  dne  conrse  entved  tbe  following 
findings  of  fact  and  law,  to  wit: 

"(1)  William  H.  Tlsdale  was  tbe  marshal  of  tbe  United  States  for  the 
Middle  district  of  Alabama  from  tbe  12tb  day  of  Jane,  in  the  year  1893, 
nntll  the  24th  day  of  September,  In  the  year  1&97,  and  during  all  of  the 
time  during  which  the  services  hereinafter  mentioned  were  performed. 

Harry  Adams,  W.  F.  Adams,  Q.  W.  Blacfc,  Q.  L.  Bender.  Yonng  Blake,  

Oartwrlght  W.  B.  Clark,  J.  H.  Draper,  J.  U  Domlngus,  J.  A.  Dudley,  M. 
C.  Gannt,  H.  B.  Gay.  Hiram  Gibson,  G.  W.  Hadeo.  B.  H.  HUl.  J.  W. 
Harmon,  F.  N.  Holly,  O.  M.  Hill.  J.  M.  Johnson.  John  W.  Powell,  A.  J. 
Phillips,  O.  W.  Phimps.  W.  L.  Pool.  W.  0.  Strlbllng.  W.  a  Starke,  a  C. 
Shields,  Q.  W.  Stevens,  C  B.  TayUo',  and  J.  A.  Treadwell  were  d«si*ulj 
marshals,  duly  appointed,  qualified,  and  acting  under  the  said  William 
H.  Tlsdale,  marshal  aa  aforesaid,  and  while  acting  as  such  deputy  mar- 
shals performed  the  services  and  Incurred  the  expenses  hereinafter  shown 
at  the  Instance  and  request  of  tbe  United  States,  for  tbe  said  William  H. 
Tlsdale,  marshal  as  aforesaid,  aa  follows,  to  wit:  In  twenly-one  difTerrat 
cases,  the  defendant  was  released  on  temporary  bond  pending  an  Investiga- 
tion. At  tbe  termination  of  said  Investigation  In  each  of  said  cases,  tbe 
defendant  was  required  to  give  another  bond  for  bis  appearance  to  answo- 
the  charge.  Tbe  court  finda  tliat  in  each  of  said  twenty-one  cases  a  fee  for 
taking  tbe  last  bond  mentioned,  at  fifty  (QOc.)  cents  for  eoidi  brad,  is  al- 
lowable,—total,  $10.50.  In  fifty-one  dlffoeut  cases,  tbe  deputy  travded  with 
a  warrant  for  defendant  and  subpcenas  for  witnesses  to  the  place  of  arrest. 
After  arresting  tbe  prisoner,  he  served  the  subpcenas  beyond  the  place  of 
arrest.  He  chained  mlleag^  on  tbe  warrant  from  point  where  warrant 
was  received  to  place  of  arrest  and  from  the  place  of  arrest  he  charged 
actual  expenses  in  lieu  of  mileage  In  summoning  tbe  witnesses.  The  deputy 
actually  expended  money  In  servlog  subpoenas  for  tbe  United  States,  for 
which  no  mileage  has  been  allowed,  and  tbe  amounts  expended  were,  re- 
spectively, as  foUows:  II.  I2.Q0,  $2.  (10.42,  $3.28,  $2.40.  $13.46,  $ia2S,  $2. 
$3.75,  $3.  $8.25.  $3.  $3.75.  $3.75,  $10.25.  $4.50^  $14.44.  $4.25.  $8.75,  $1.  $2. 
«0c.,  $13.45.  $10.25.  76c.,  $2.25,  $8.  $S,  $3.75,  $2,  $1.52.  $1.80,  $2.82,  $2.39. 
$1.40.  60c.,  $2.20.  $1.60,  $1.00.  80c..  $1.66.  $8.17,  $1.98,  $8.10.  $1.50,  $2.15.— 
making  a  total  of  $195.10.  In  thirty-elx  different  cases,  warrants  were  issued 
In  the  Middle  district  of  Alabama  for  defendants,  who  wexe  arrested  on 
said  warrants  by  one  of  the  above-mentioned  deputies  In  anothor  district, 
and  brought  before  a  commissioner  in  said  Middle  district  without  a  war^ 
rant  of  removal,  the  prisoners  being  willing  to  come  witbont  said  warrant 
of  removaL  Tbe  marshal  of  said  other  district  In  each  case  deputised  the 
deputy  of  Marshal  Tisdale  to  make  the  arrest  and  disclaimed  all  fees  to 
eacb  case.  The  mileage  earned  In  each  of  said  cases  was,  reqpectlT^.  as 
follows:  $7.50.  $33.75,  $10.86,  $16.66,  $16.78.  $16.90,  $16.56,  $16.20,  $15.78. 
$16.66,  $3.06.  $17.46.  $9.84,  $10.92.  $9,  $40.35,  $37.78.  $37.62,  $63.52,  $66.12. 
$54.54.  $14.10.  $S-T1.  78c.,  $20.47.  $7.e4.  $26.96.  $40.<K,  $36.86.  $1L83.  $7.30, 
$ll.ia  H,  $22.20.  $31.98,  $12.06,— making  a  total  ^  I757J2S.    In  twenty^ 
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■two  different  cesea,  a  deputy  was  engaged  a  nninber  of  days  In  endeaTorlng 
to  make  an  arrest,  and  wai  In  each  case  allowed  for  one  dar  lees  than 
the  court  flodB  the  deputy  was  actually  engaged.  The  court  finds  that 
there  were  twenty-two  i^ys  In  which  the  deputies  were  engaged  not  allowed 
for  by  the  treasury  department,  and  the  court  allows  the  same  at  92  per 
day,  making  a  total  of  $44.00.  In  twmty-fonr  different  cases,  .the  treasury 
-department  disallowed  mflesga  In  going  to  atrest  and  In  returning  with  the 
prisoner,  upon  the  ground  that  tiie  route  travded  was  not  the  nearest  prac- 
ticable route.  The  court  finds  in  each  of  said  cases  tiiat  the  route  traveled 
was  the  usual  and  nearest  practicable  route,  and  allows  the  mileage  dis- 
allowed by  the  treasury  department  In  said  cases,  respectively,  as  follows: 
06c.,  $6.76,  $a24,  $6.70.  $6.76,  $3.  $1.  $2.43.  $3.96,  $2.02,  $2.  $2.08,  $2.34.  $3.73. 
$4.48,  $5.98,  $C.20,  $3.87,  $3.01,  $5.82,  $3.48,  $5.10.  $8.60,  $2.13.— making  a 
total  of  $96.11.  In  twenty-seven  different  cases,  the  mileage  was  disallowed 
by  the  treasury  department,  because  of  the  belief  that  the  prisoner,  when 
arrortsd.  was  not  carried  before  the  nearest  commissioner.  The  court  finds 
In  each  case  tliat  the  prisoner  was  carried  to  tbe  nearest  commissioner, 
and  that  the  mileage  In  said  cases,  respectively,  was:  $12,  $15,  $21.80, 
$lfiM  $18.  $18.80,  $6.60.  $14.60.  $17,  $14.30,  $14.80,  $9.80.  $14.80.  $12.20, 
$8,  $9.60.  $10.20,  $10.20,  $10.40,  $6,  $14.  $14.80,  $13.40,  $9.20.  $9.20.  $13.40, 
$18.60,— making  a  total  of  $360.60.  The  court  finds  that  It  ordered  tbe 
marshal,  In  order  to  presage  order,  to  employ  an  additional  bailiff,  making 
four  in  all,  and  that  this  ballilt  was  employed  and  served  IS  days,  $2  per 
day  allowed,— $80.00.  In  four .  different  cases,  the  deputy  actually  made  a 
trip  with  a  warrant  to  arrest  the  defendant  but  did  not  arrest  because  the 
defendant  had  flown.  Th*  defendant  was  afterwards  arrested,  and  mileage 
for  the  number  of  miles  traveled  when  the  arrest  was  made  was  paid,  but 
mileage  when  the  d^nty  lulled  to  arrest  was  disallowed,  The  covrt  finds 
Uiat  mileage  was  earned  on  the  trips  made  when  the  arrest  was  not  made, 
viz.,  $5.S2,  $8.88.  $9.90.  $1.08.  making  a  total  of  $25.38.  The  court  finds  that 
a  beuch  warrant,  together  with  cortlfled  copy  of  Indictment,  was  Issued 
from  the  Southern  district  of  Georgia,  and  sent  to  the  marshal  of  ttie  United 
States  for  the  Middle  district  of  Alabama  to  arreet  a  defendant  at  Lafayette. 
In  said  Middle  district  of  Alabama.  The  deputy  arrested  the  defendant  at 
Lafayette,  and  carried  him  before  a  commissioner,  at  Oi>eItka,  Alabama,  and 
thoice.  on  order  of  removal  Issued  by  this  court,  to  Qeorgla.  The  treesory 
department  refused  to  aUow  mileage.  The  court  finds  that  the  mllei^e  Is 
allowable,  tIz..  $21.76.  The  court  finds  that  for  lodging  and  feeding  prisoner 
tbere  was  actually  experded  on  different  occasions,  respectively,  75c..  75c., 
$1.  $1.  26c.,  260.,  2Sc..  25c.,  60c.,  26c..  $3.  50c.,  $2.25.  making  a  total  of  $11.00. 
The  court  finds  that  Deputy  Powell  was  forced  to  place  his  prisoner  in  a 
calaboose  of  a  town  over  night,  and  that  the  fees  actually  paid  to  the  town 
authorities  amounted  to  $4.  The  amount  allowed  by  the  treasury  department 
was  $1.  The  court  rules  that  the  actual  expense  should  be  reimbursed,  and 
allows  the  balance,  viz.,  $3.00.  The  court  finds  that  Deputy  Black  went  from 
Montgomery  with  revenue  officers  for  the  purpose  of  raiding  a  distillery. 
ThQ  defendant  was  found  actoally  running  the  dlstillesr,  and  arrested  I^y 
the  deputy,  and  carried  to  Montgomery,  whete  a  warrant  was  issued.  Mile- 
age tor  the  deputy  and  prisoner  from  the  place  of  arrest  to  Montgomery 
Is  allowed,  viz..  $14.40.  The  court  finds  that  deputies  attended  on  hearings 
before  comiulsal oners  five  separate  days,  for  which  nothing  has  been  paid, 
and  allowance  at  $2  per  day  Is  made.  $10.00,~maklng  a  grand  total  of  one 
thousand  five  hundred  and  fifty-eight  dollars  and  sixty  cents  ($1,558.60).  The 
court  further  finds  that  not  one  of  the  items  hereinabove  mentioned  and 
allowed  has  ever  been  allowed  or  paid  in  any  manner,  and  that  all  of  sold 
items  bvein  allowed  and  found  to  be  doe  have  been  presented  by  said 
WUIiam  H.  Tlsdale,  as  marshal  as  aforesaid,  in  his  account  were  regularly 
approved  and  allowed  by  the  court  and  by  the  district  attorney  of  the 
United  States,  but  were  disallowed  by  the  accounting  officers  of  the  treas- 
ury of  the  United  States.  The  court  further  finds  that  each  and  all  of 
said  services  herein  mentioned  and  allowed  for  were  actually  performed, 
and  that  each  and  all  of  the  expenses  herein  mentioned  and  allowed  were 
actually  incurred,  and  the  mileage  actually  earned,  and  that  no  part  of  tSie 
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Bame  bas  erer  been  paid,  and  tberefore  tbe  court  fUefl  ttxe  following  as  Its 
fliidlogs  of  law: 

"(2)  The  court  decreea  and  holds  that  under  the  provisions  of  tbe  statutes 
of  the  United  States  regulating  the  fees  to  be  paid  and  the  expenses  to  be 
allowed  to  marshals  of  tbe  United  States  In  existence  and  in  force  at  the 
time  said  sdrrlces  were  rendered  and  said  apeiues  Inearred.  the  serrlceB 
and  expenses  hereinbefore  mentioned  end  allowed  for  ere,  each  and  all. 
proper  cbarRes  against  the  United  States.  It  Is  therefwe  ordered,  adjudged, 
and  decreed  by  the  court  that  the  following  Judgment  and  tills  finding  of 
facts  and  law  be  entered  upon  the  minutes  of  this  court  as  tbe  detx^  of 
the  court  in  this  cause,  viz.:  It  Is  ordered,  adjudged,  and  decreed  that 
William  H.  Tlsdale,  tbe  petitioner,  have  and  recover  of  and  from  the  de- 
fendants, the  United  States  of  America,  tbe  full  sum  of  fifteen  hundred  and 
fifty-eight  dollars  and  sixty  cents  ($1,558.60),  together  with  the  costs  in  this 
htiialf  e]q)ended. 

"Rendered  in  term  tlme^  this  28rd  day  of  May,  A.  D.  1901. 

*'John  Brace, 

'•Judge  of  the  District  Ooort  of  the  United  States  for  the  Middle  DIstrlet  of 
Alabama." 

* 

On  tbe  same  day  a  bill  of  exceptions  was  allowed  and  filed,  containing 
»ceptlons  to  the  finding  of  facts  as  incomplete  and  obscure,  and  not  a  sub- 
stantial compliance  with  the  law,  and  also  speclflcally  excepting  to  eyecj 
fact  found  on  the  same  ground  and  to  all  the  findings  of  law.  The  United 
States  sued  out  this  writ  of  error,  assigning  as  errors  snbstantially  tlie  eame 
matters  set  forth  in  the  bill  of  exceptions. 

W.  S.  Reese  and  T.  Sternfeld,  for  the  United  States. 
Thos.  H.  Watt,  Alexander  Troy  and  F.  G.  Caifey,  for  defendant  in 
error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Qrcuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
statute  on  which  this  suit  is  brought  provides  that  "it  shall  be  the  duty 
of  the  court  to  cause  a  written  opinion  to  be  filed  in  the  cause  setting 
forth  the  specific  findings  by  the  court  of  the  facta  therein  and  the 
conclusions  of  the  court  upon  all  questions  of  law  involved  in  the  case, 
and  to  render  judgment  thereiiu"  The  first  and  sea)nd  assignments 
of  error  are  as  follows : 

"<l)  The  court  erred  in  making  the  finding  of  facts  of  May  23, 1801,  because 
It  la  Incomplete,  obscnre,  Is  not  a  substantial  cfnnpllanee  with  tbe  law,  and 
because  It  does  not  comply  with  the  act  of  March  8, 1887. 

"(2)  Tbe  court  erred  In  making  up  each  and  every  finding  of  fact  set  ont 
in  the  finding  of  facts  made  herein  on  May  23,  1901,  becanse  each  ttan 
thereof  is  Incomplete,  obscnre.  Is  not  a  substantial  compliance  wltiH  the  law, 
and  because  It  does  not  comply  with  ttie  act  of  March  8, 1887." 

The  finding  of  facts  in  this  case  is  not  sufficiently  full  and  specific, 
in  regard  to  many  of  the  items  allowed,  to  enable  this  court  to  deter- 
mine, even  by  reference  to  the  bill  of  particulars  attached  to  the  peti- 
tion, whether  any  liability  to  the  United  States  results  therefrom; 
and  the  finding  of  facts  as  a  whole  is  incomplete  and  obscure,  and  not, 
in  our  opinion,  a  substantial  compliance  with  the  law.  Therefore  the 
first  and  second  assignments  of  error  are  well  taken,  and  this  renders 
it  necessary  to  reverse  the  judgment  of  the  circuit  court  and  remand 
the  cause  for  a  new  trial. 

On  a  new  trial  many  of  the  questions  argued  in  this  hearing  may 
not  arise,  but,  at  the  same  time,  we  deem  it  prefer  to  partially  dis- 
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CUSS  some  of  the  items  allowed  on  the  former  trial;  thus  indicating 
certain  facts  necessary  to  be  specifically  found  in  order  to  determine 
the  government's  liability.  The  court  found  that  in  51  cases  the 
deputy  traveled  with  a  warrant  and  subpoenas  for  witnesses,  and  an 
allowance  of  $195.10  is  made,  in  addition  to  mileage,  for  expenses; 
but  there  is  no  specific  finding  as  to  the  distance  traveled,  the  mileage 
charged,  nor  the  actual  expense  incurred,— these  matters  being  cov- 
ered by  finding  that  "the  deputy  actually  expended  money  in  serving 
subpoenas  for  the  United  States  for  which  no  mileage  has  been  al- 
lowed." Where  the  marshal  or  his  deputy  travels  with  a  warrant  for 
the  arrest  of  an  accused  person,  and  also  with  subpoenas  for  witnesses, 
and  on  the  same  trip  serves  both  warrant  and  subpoenas,  it  constitutes 
one  trip,  for  which  the  marshal  may  charge,  at  his  option,  either  mile- 
age to  the  furthest  point  traveled  or  his  actual  expenses,  but  he  may 
not  charge  both;  nor  may  he  divide  the  trip  and  charge  mileage  for 
part  and  his  actual  expenses  for  the  other  part. 

The  court  allowed  $757.25  for  mileage  in  making  arrests  in  adjoin- 
ing districts  on  warrants  issued  in  the  Middle  district  of  Alabama, 
without  finding  the  travel  in  the  adjoining  district  was  on  a  warrant 
issued  therein.  The  finding  is  not  specific  as  to  how  much  oi  the 
travel  was  within  the  Middle  district  of  Alabama  or  how  much  was  in 
the  adjoining  district.  Where  the  marshal  or  his  deputy,  armed  with 
a  warrant  for  the  arrest  of  an  accused  person,  travels  out  of  his  dis- 
trict into  an  adjoining  district,  and  there  makes  the  arrest,  he  may 
recover  his  mileage  for  the  distance  actually  traveled  within  his  own 
district,  and,  further,  for  such  distance  as  he  may  have  traveled  in  the 
adjoining  district,  provided  he  there  travels  with  a  warrant  and  is 
deputized  by  the  marshal  of  the  adjoining  district,  who  disclaims  his 
fees  in  such  case. 

Two  items  are  allowed  for  "endeavoring/* — <mt  on  the  basis  of  mile- 
age, and  one  as  per  diem,  without  finding  actual  expenses  and  number 
01  days  engaged  in  regard  to  either.  Where  the  marshal  or  his  deputy 
is  engaged  in  endeavoring  to  make  an  arrest,  or  actually  makes  a  trip 
with  a  warrant  to  arrest  an  ofifender,  but  does  not  arrest,  because  the 
defendant  has  fied,  ht  may  be  allowed,  for  so  "endeavoring,"  his  actual 
expenses,  not  to  exceed  $2  per  day  each  day  actually  engaged. 

l^e  judgment  of  the  circuit  court  is  reversed,  and  the  case  is  re- 
manded 


GRIFFIN  T.  AMERICAN  GOLD  MIN.  CO. 
(Circalt  Court  of  Appeals,  Ninth  Olrcuit   March  10, 1902.) 

No.  712. 

1.  TXNDOB  AND  PuRCHASBB— AOTION  FOR  PDRCHASE  HONBT— DeVBHSU. 

Plaintiff  contracted  to  sell  to  defeudant's  assignor  a  mining  claim, 
which  he  had  located  and  to  which  he  had  made  application  for  a 
patent,  described  In  accordance  with  the  anrrey  tho^of  made  by  the 
B;oTemment  anrveyor.  He  deposited  a  deed  In  escrow,  and  agreed  to 
prosecute  his  application  and  obtain  a  final  receipt  before  the  purchase 
money  became  payable.  A  portion  of  the  claim  as  so  snrreyed  over- 
lapped a  placw  claim  owned  by  the  purchaser,  and  to  which  It  after- 
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waWl  recelTed  a  patent  Thereafter  It  filed  a  protest  against  the  teni- 
ance  of  a  patent  for  soch  portion  of  plaintiff's  entry,  on  the  sroimd  that 
there  was  no  known  lode  or  yeln  thereon  at  the  time  It  was  patented 
under  the  placer  location.  This  issue  was  tried  and  decided  by  the 
land  department  In  favor  of  the  protestant,  and  plalntUTs  entry  wai 
held  for  cancellation  as  to  such  portion  of  his  claim,  which  tndnded 
about  one-half  Its  surface  area.  Held,  that  such  determination  was  con- 
clusive, and,  since  his  contract  was  entire,  and  he  could  not  give  title 
to  the  land  sold  and  desoribed  In  his  deed,  he  oonld  not  maintain  an 
action  tot  the  purchase  money. 

&  UiiriKa  Clmh— OoNTBST— Bbtofpbl. 

Hie  fact  that  defendant  bad  contracted  to  purchase  a  mining  claim 
from  plaintiff,  cmtditloned  npon  the  obtaining  of  a  patent  therefw,  did 
not  dqitrlre  bbn  of  the  right  to  contett  the  allowance  of  neh  patent 
as  to  a  p<ntlon  of  the  dalm  which  overiapped  a  prior  claim  owned  br 
himself. 

In  Error  to  the  District  Court  of  the  United  States  for  die  Dis- 
trict of  Alaska. 

R.  F.  Lewis,  John  G.  Heid,  and  Alfred  Sutro,  for  plaintiff  in  error. 
Lorenzo  S.  B.  Sawyer,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 

District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  commenced  November  20, 
1893,  in  the  district  court  for  the  district  of  Alaska,  by  Martin  W. 
Murray  against  the  Nowell  Gold  Mining  Company,  to  recover  $25,- 
000,  with  interest,  under  and  by  virtue  of  a  written  contract  enter- 
ed into  August  21,  1891,  by  and  between  Murray  and  a  corporation 
styled  "Silver  Bow  Basin  Mining  Company."  By  that  contract  Mur- 
ray agreed  and  covenanted,  for  the  considerations  therein  stated,  to 
sell  to  the  Silver  Bow  Company  a  certain  mining  lode  claim,  sit- 
uated in  the  Harris  mining  district  of  Alaska,  called  the  "Morris  G," 
which  the  contract  declared  to  be  fully  described  "in  the  deed  of  the 
party  of  the  first  part  [Murray]  to  the  party  of  the  second  part 
[the  Silver  Bow  Corapanyl  of  even  date  herewith,  conveying  said 
premises,  and  also  the  field  notes  of  the  United  States  deputy  sur- 
veyor as  set  forth  in  the  application  of  the  party  of  the  first  part  for 
a  United  States  patent  to  said  location  known  as  the  'Morris  G,' 
which  application  bears  date  the  13th  day  of  August,  1891."  The 
contract  contained  a  further  covenant  on  the  part  of  Murray  "to 
prosecute  said  application  for  a  patent  in  the  land  office  to  a  final 
destination  [determination],  and  upon  the  issuance  of  a  receiver's  re- 
ceipt for  said  ground  on  said  application  for  a  patent,  and  upon  the 
payment  of  the  sum  of  twenty-five  thousand  dollars  as  hereinafter 
set  forth,  the  party  of  the  first  part  [Murray]  hereby  covenants  and 
agrees  that  the  deed  heretofore  mentioned  and  set  forth,  which  by 
agreement  of  the  parties  is  placed  in  escrow  in  the  hands  of  A.  K. 
Delaney,  shall  be  forwarded,  together  with  such  receiver's  receipt, 
to  the  commissioner  of  the  general  land  office  at  Washington,  with 
any  necessary  instructions  of  the  party  of  the  first  part,  to  the  end 
that  the  patent  for  said  Morris  G  lode  may  be  issued  to  the  party 
of  the  second  part  [the  Silver  Bow  Company]."   The  agreement  on 
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the  part  of  the  Silver  Bow  Company  to  pay  for  the  claim  thereby 
agreed  to  be  purchased  was  as  follows : 

"Five  tbousand  dollars  on  the  iBt  day  of  June,  1882,  and  twenty  ttaotwand 
doUara  on  tb«  1st  day  of  Augiist,  1802,  provided,  tbat  on  the  1st  day  ot  June, 
18(^  the  said  jwrty  of  the  first  part  shall  have  snccessfolly  prosecnted  In  the 
land  office  bis  application  for  a  patent  for  aald  ivanlses.  and  shall  haTe  onne 
into  poBsenlon  tinder  and  by  Tlrtne  of  nicb  proceedings  in  the  land  office 
of  a  recelTer's  receipt;  equivalent  to  a  patent  for  said  claim;  bnt  In  case  the 
party  of  the  first  part  shall  not  have  received  said  receiver's  receipt  for  the 
l8t  of  Jane,  1892,  then  the  whole  snm  of  twenty-five  thousand  dollars  shall 
be  payable  on  the  1st  day  of  Aagnst.  18&2,  provided,  as  before,  that  the  party 
of  the  first  part  shall  have  successfully  prosecuted  bis  application  for  a  pat- 
ent for  said  pronlaes  and  obtained  said  recelvo's  receipt  And  it  la  further 
agreed  tbat  In  case  the  proceedings  upon  said  arollcation  tor  a  patent  shall 
not  have  been  perfected,  and  tbe  said  receiver's  rec^pt  Issued,  by  the  Ist 
day  of  Angost  1892,  the  party  of  tiie  second  part  hereby  agrees,  at  ai^  Ume 
wltfaln  one  year  said  date,  to  pay  the  said  party  of  the  first  part  the 
sum  of  twen^-flve  thousand  dollars,  the  full  consideration  price  of  the  said 
premises,  whenever  within  tbat  time  the  said  party  of  the  first  part  shall 
deliver  to  tbe  party  of  the  second  part  such  receiver's  receipt,  together  with 
tbe  deed  above  mentioned  and  tbe  said  necessary  instructions  to  the  general 
land  office,  whereby  the  patent  to  the  said  premises  may  be  Issned  by  the 
general  land  office  to  tbe  puty  of  tbe  second  part" 

And  the  contract  concluded  with  this  clause: 

"This  agreemesit  Is  drawn  In  triplicate,  and  o^teral  thereto  a  deed  of  tiie 
party  of  the  flrat  part  coaTeylng  tlie  aald  pranlses  to  tbe  i»art7  of  tbe  sec- 
.ond  part,  describing  said  premises  by  field  notes  of  tbe  United  States  surrey- 
or,  as  set  forth  in  said  application  for  patent  and  containing  tbe  usual  cove- 
nants of  warranty,  and  which  said  deed,  together  with  one  triplicate  of  this 
agreement.  Is  placed  in  the  bands  of  A.  K.  Delaney,  In  escrow,  to  be  disposed 
of  in  accordance  with  tbe  terms  of  this  agreement  or  returned  to  Ibe  said 
party  of  tbe  first  part  in  case  such  agreement  Is  not  finally  perfected  and 
carried  out  and  one  triplicate  of  t^a  agreement  la  delivered  to  each  of  tbe 
Parties  hereto,  respectively." 

The  complaint  alleged,  among  other  things,  that  on  the  14th  day 
of  December,  1891,  the  Silver  Bow  Company,  in  consideration  of  the 
sum  of  $5,  and  of  the  assumption  in  writmg  by  the  defendant  Nowell 
Gold  Mining:  Company  of  all  the  contracts,  debts,  and  obligations 
of  the  Silver  Bow  Company,  the  latter  sold  and  conveyed  to  the 
Nowell  Company  all  of  its  property,  rights,  and  assets  within  the 
district  of  Alaska,  in  consideration  of  which  the  Nowell  Company 
did,  in  and  by  a  written  agreement,  annexed  to  ^d  made  a  part  of 
the  complaint,  assume,  among  other  obligations,  the  contract  of  the 
Silver  Bow  Company  with  the  plaintiff.  Pending  the  action  Frank 
W.  Grifiin  was  substituted  as  plaintiff,  as  successor  in  interest  of  Mur- 
ray, and  the  American  Gold  Mining  Company  was  likewise  substituted 
as  defendant,  as  successor  in  interest  of  the  Nowell  Gold  Mining 
Company,  and  the  (!ase  continued  as  between  these  parties,  standin^^ 
in  the  shoes,  respectively,  of  the  original  parties  to  the  action.  Prior 
to  the  substitution  of  Griffin  as  plaintiff,  an  amended  complaint 
was  filed  by  Murray,  in  which  it  was  alleged,  among  other  things, 
that: 

"Aitbongb  said  defendant  has  refused  and  still  refuses  to  pay  said  sum  of 
twenty-five  thousand  dollars,  or  any  part  thoreof,  nevertheless  during  the 
mining  season  of  1884  said  defendant  went  upon  said  Morris  Q  lode  claim 
and  took  possession  of  tbe  same,  and  wwked  and  mined  said  Morris  O  lode 
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claim,  and  remoTed  therefrom  large  quautltlee  of  earth  and  gravel  contain- 
ing gold  and  other  precloiu  metala,  and  atlll  retains  mdlapnted  poaMsstm 
of  eald  claim." 

The  averments  last  quoted  were  put  in  issue  by  the  answer  of 
the  American  Gold  Mining  Company  to  the  amended  complaint,  as 
well  as  the  allegations  in  respect  to  the  assumption  by  the  Nowell 
Gold  Mining  Company  of  the  obligations  imposed  on  the  Silver  Bow 
Company  by  reason  of  its  agreement  to  purchase  and  pay  for  the 
Morris  G  lode  claim.  The  only  other  defense  interposed  by  the 
defendant  American  Gold  Mining  Company  was  that  on  the  30th  day 
of  June,  1894,  Murray  conveyed  the  Morris  G  lode  claim  to  the  pres- 
ent plaintiff,  Griffin,  who  has  ever  since  remained  the  owner  thereof, 
and  that — 

"If  It  was  eTer  bound,  or  could  t>e  held  liable,  on  the  contract  between  the 
plftlntlfT  and  the  Silvea*  Bow  Baeln  Mining  Company,  yet  It  says  that  plain- 
tiff ooght  not  to  have  and  maintain  this  suit  against  It,  for  that  it  la  not 
true,  aa  alleged  by  plaintiff,  that  he  complied  with  all  the  t«in8  and  coodJ- 
tioos  of  said  contract,  and  defendant  especially  denies  said  allegation  or 
performance  by  plaintiff;  that  In  truth  and  In  fact,  while  mider  the  terms 
of  said  contract  plaintiff  was  to  obtain  a  receiver's  receipt,  and  give  such 
instructions  and  perform  such  acta  as  were  necessary  to  enable  the  Silver 
IJow  Basin  Mining  Company  to  obtain  a'  patent,  to  about  thirteen  (13)  acres 
of  ground  embraced  within  tiie  exterior  limits  of  the  said  Morrta  6  lode 
as  described  in  said  contract,  yet  the  receiver's  receipt  finally  given  and 
entry  allowed  only  embraced  about  six  (6)  acres  of  said  ground;  that  the  said 
pround  embraced  In  the  exterior  boundaries  of  said  Morris  G  lode  claim  as 
described  in  said  contract  conflicted  with  prior  valid  mlnaal  locati<ms.  to 
wit,  with  discovery  claim,  embraced  In  U.  S.  snrveyB  Mos.  77,  78,  79,  and  80. 
to  the  extut  of  abmt  seven  acres,  which  said  prior  locations  were  adjudged 
by  the  land  department  to  have  the  prior  and  better  rlgdbt  to  said  land  so 
In  conflict.  The  precise  extent  and  nature  of  said  conflict  Is  shown  In  the 
plat  hereto  attached  and  made  a  part  hereof." 

The  case  was  tried  with  a  jury,  and  a  verdict  returned  for  the  de- 
fendant by  direction  of  the  court.  The  assignments  of  error  present 
the  questions  hereinafter  considered,  which  are  the  only  ones  we 
deem  it  necessary  to  mention. 

On  the  trial  the  plaintiff  offered  in  evidence  the  written  agree- 
ment of  the  Nowell  Gold  Mining  Company,  by  which  for  valuable 
considerations  it  undertook  to  assume  the  obligations  of  the  Silver 
Bow  Basin  Mining  Company  in  respect  to  the  purchase  of  the  Mor- 
ris G  lode  claim,  which  agreement  was  excluded  by  the  court  below 
on  objections  thereto  interposed  by  the  defendant.  In  that  there 
was  manifest  error,  not  only  because  the  alleged  making  of  that 
agreement  was  one  of  the  important  issues  in  the  case,  but  also  for 
the  reason  that  it  was  contemporaneous  with,  exphmatory  of,  and, 
indeed,  by  express  reference,  was  made  a  part  of,'the  deed  from  Mur- 
ray to  tlie  Silver  Bow  Company,  which  the  court  did  admit  in  evi- 
dence. Whether  or  not  the  error  so  committed  demands  a  reversal 
of  the  judgment  depends  upon  the  view  taken  of  other  questions  in 
the  case. 

It  appeared  from  the  evidence  that  on  the  4th  day  of  October, 
tSSo,  the  Discovery  placer  claim  was  located,  by  whom  does  not 
appear,  and  that  an  application  for  a  patent  therefor  was  filed  in  the 
local  land  office  October  19,  1888.   Meanwhile,  to  wit,  Jime  4,  1881, 
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the  Morris  G  lode  claim  was  located  by  Murray,  and  so  located  as  to 
include  a  portion  of  the  surface  of  the  prior  placer  location.  Notice 
of  the  application  for  a  patent  for  the  placer  claim  was  duly  posted 
and  published,  and,  no  adverse  claim  being  made»  the  claimant  was 
on  March  14,  1891,  permitted  to  make  mineral  entry  No.  32,  em- 
bracing lots  Nos.  77,  78,  79,  and  80  of  the  government  surveys,  up- 
on which  entry  a  patent  was  issued  September  18,  1891.  Notwith- 
standing the  fact  that  the  Discovery  placer  claim  included  about 
6.33  acres  of  what  Murray  located  as  the  Morris  G  lode  claim  and 
contracted  to  sell  to  the  Silver  Bow  Company,  he  interposed  no  ad- 
verse claim  or  protest  against  the  application  of  the  placer  claimant 
for  a  patent  therefor.  August  13,  1891,  Murray  filed  his  application 
for  a  patent  for  the  Morns  G  lode  uaim,  notice  of  which  was  pub- 
lished from  August  20  to  November  12,  1891,  during  which  time  the 
claimant  of  the  Dis^nrery  placer  claim  filed  no  adverse  claim  or  pro- 
test, notwithstanding  the  fact  that  the  Morris  G  lode  claim,  as  sur- 
veyed, covered  6.33  acres  of  the  ground  embraced  by  lots  77,  78,  79, 
and  80  of  the  placer  claimant.  The  result  was  that  Murray  was  al- 
lowed to  make  mineral  entry  No.  39  for  the  Morris  G  lode  claim. 
But  on  the  i6th  day  of  December,  1891,  the  Silver  Bow  Basin  Min- 
ing Company,  patentee  of  the  Discovery  placer  claim,  filed  its  pro- 
test ^^inst  issuing  a  patent  upon  the  mineral  entry  39  for  the  Morris 
G  lode  claim ;  the  ground  alleged  being  that ; 

"Tbere  1b  00  lode  or  vato  or  rock  In  place  bearing  the  pracloiw  metals 
wltbin  the  exterior  bonndarles  of  said  pert  of  said  Moi^  O  lode  datm  wMcb 
OToriapg  said  lots  numbered  77,  78,  79,  and  80,  .  as  above  described,  known  to 
^otestant.  and  no  vein,  lode,  or  rock  in  plaoa  bearing  the  precious  metals 
was  known  at  the  time  the  said  company,  by  Its  grantors,  made  amplication 
for  patent  for  said  placv  claim." 

That  question  of  fact,  the  evidence  showed,  was  determined  in 
favor  of  the  protestant  by  the  land  department,  and  accordingly  Mur- 
my's  mineral  entry  39  was  held  for  cancellation  in  so  far  as  it  con- 
flicted with  the  prior  Discovery  placer  location,  and  the  subsequent 
entry  and  patent  of  the  Morris  G  lode  claim  allowed  only  for  about 
7  of  the  13  acres  Murray  bound  himself  to  convey.  That  the  deter- 
mination of  such  questions  of  fact  by  the  land  department  of  the 
government  is  conclusive  upon  the  courts  has  been  so  often  decided 
as  to  render  a  citation  of  the  cases  unnecessary.  There  was,  there- 
fore, no  error  on  the  part  of  the  court  below  in  refusing  to  submit 
to  the  jury,  at  the  request  of  the  plaintiff,  the  questions: 

"(l)  Was  the  Morris  Q  lode  or  vtin  In  alstence  at  the  date  of  ttie  appli- 
cation for  patent  for  the  Discovery  placer  claims,  situated  In  Silver  Bow 
basin,  Alaska?  (2)  If  so,  was  the  Monis  G  lode  or  vein  known  to  exist  wltliln 
the  boundaries  of  said  Discovery  placer  mining  claims  at  the  date  of  the  ap- 
plication for  a  United  States  patent  for  said  Discovery  placer  claims?" 

The  contention  on  the  part  of  the  plaintiff  in  error  that  he  and 
his  predecessors  in  interest  were  prevented  by  the  wrongful  act 
of  the  predecessor  in  interest  of  the  present  defendant  from  per- 
formance of  the  plaintiff's  agreement  cannot  be  sustained.  The  Sil- 
ver Bow  Company,  in  contesting  the  application  of  the  Morris  G 
lode  claimant,  was  put  protecting  its  own  prior  placer  location,  and 
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was  nnder  no  obligation  of  any  character  to  stand  by  and  permit 
the  claimant  of  the  subsequent  lode  location  to  include  therein  a 

part  of  its  ground.  The  case,  in  truth,  was  one  in  which  the  plain- 
tiff below  contracted  to  sell  what  he  did  not  own  and  could  not  con- 
vey, and,  as  the  contract  was  entire,  there  was  nothing  left  for  the 
trial  court  to  do,  as  the  case  was  presented,  but  to  instruct  the  jury 
to  return  a  verdict  for  the  defendant.  The  error  first  pointed  out 
became  immaterial,  and  the  evidence  in  support  of  the  alleged  takii^ 
by  the  defendant  of  earth  and  gravel  from  the  lode  claim  was  too 
indefinite  and  uncertain,  even  if  material  to  the  action  brought. 
The  judgment  is  afiirmed. 


UBXIOAK  OBNT.  BT.  GO.,  Limited,  T.  HBNDBB80N. 
(Olrcnlt  Ooort  of  Appeals,  Fifth  Clnmlt  April  22;  1902.) 
No.  MIS. 

UUTBR  AKD  SSRTAHT— InJDHT  TO  KnoINBSR— iNBPBOnOIT  OP  Eliem— DufT 

OF  EnoIKEBB— iNSTRUCnONS— WiTHDRAWINQ  CASB  FBOU  JdBT. 

An  engineer,  prior  to  reaching  repair  flhops,  dlscoTered  a  defect,  wtalcli 
he  indicated  at  the  shop  by  entry  In  a  work  book  kept  for  the  pnrpoee. 
Before  starting  out,  according  to  the  [Hmctlce  In  the  shops,  he  Inspected 
the  work  book,  to  ascertain  if  the  defects  had  been  repaired,  and  dis- 
covered that  the  marks  had  been  erased,  which  Indicated  that  Uie 
needed  reiulrs  had  been  made.  He  assumed  charge  ot  Ida  en^e  with- 
out an  examination  to  det«mlne  if  Ibe  retire  bad  been  In  tect  made, 
though  be  stated  It  was  an  eo^ew's  duty  to  see  If  Us  engine  was  In 
proper  condition.  The  defect  had  not  been  repaired,  and  the  engineer 
was  injured  thereby.  HeUl,  that  It  was  error  to  refuse,  as  practically 
withdrawing  the  case  from  the  Jury,  an  instruction  to  find  for  defendant 
if  the  Jury  believed  it  was  the  engineer's  duty  to  Inspect  his  engine 
before  atarting  out  and  he  did  not  make  such  Inspection;  tiiat,  had  he 
made  such  inspection,  as  It  was  his  duty  to  do,  he  coi^d  have  discovered 
the  defect,  and  avoided  It;  and  that,  by  failure  to  make  the  Inspection 
and  discover  the  defect,  he  was  injured. 

Shelby,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 

District  of  Texas. 

This  action  was  brought  by  S.  H.  Anderson,  the  defendant  In  error 
(plaiDtllf  below),  to  recover  damasea  at  tbe  Mexican  Central  SallWKy  Oom- 
pany.  Limited,  the  plaintiff  in  error  (defendant  b^ow),  for  p^sonal  injories 
alleged  to  have  been  received  by  the  plaintiff  while  In  the  sOTlqe  of  the 
defradant,  and  to  have  be«i  caused  by  the  defendant's  negligence  In  the 
manner  as  stated  In  the  petition.  The  accident  which  It  Is  alleged  resulted  In 
the  plaintiff's  Injuries  occurred  In  the  republic  of  Uexico  on  Angnat  20, 
1SU9,  at  which  time  the  plaintiff  was  an  engineer  in  the  employment  ot  tbe 
defendant.  Briefly  stated,  hie  petition  claims  that  one  side  of  tbe  atlrrup 
on  the  tender  was  broken,  and  that  on  arriving  at  Cardenas  with  hla  engine^ 
in  the  daytime  of  August  10,  1809,  he  did.  as  was  his  dnty  to  do,  enter  a 
menuorandum  on  tbe  wwk  book,  calling  attention  to  tbe  tact  Uiat  the 
stirrup  was  oat  of  repair;  that  he  entered  that  memorandum  on.  the  wctk 
book  for  the  purpose  of  notifying  the  defendant  that  the  stlmq>  was  out  of 
repair,  that  It  might  be  repaired  before  the  engine  was  required  again  to 
be  used;  that  at  some  time  during  the  night  of  the  same  day,  or  early  In 
tlie  morning  of  tbe  next  day,  while  It  was  still  night,  he  was  called  to  go 
out  on  the  same  engine;  that  be  went  to  the  work  book,  and  found  that  his 
memorandum  had  been  erased,  and  be  knew  from  that  fact  that  tbe  stlrmiK 
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had  been  repaired;  tbat  some  time  during  that  day,  while  oat  upon  tiie 
road  wltb  his  engine,  be  attempted  to  use  the  stlmip,  and  In  making  the 
attempt,  by  reason  of  one  side  being  broken,  It  gave  way,  and  he  was  Injured. 

The  evidence  on  the  trial  \^hlcb  bears  on  the  questions  discussed  In  the 
opinion  Is  tbe  testimony  given  by  the  plaintiff,  which  the  bill  of  exceptions 
shows  substantially  as  follows:  "Plaintiff,  S.  H.  Henderson,  after  .being 
duly  sworn,  testified  In  bis  own  behalf  as  follows,  to  wit:  Direct  Examina- 
tion by  Buckler:  ••**•!  was  employed  by  tiio  Mexican  Central  Rail- 
way Company,  Umlted,  In  the  capacl^  of  locomotlTe  engineer,  about  tbe 
20th  day  of  August,  1899,  at  which  time  my  leg  was  Injured.  This  to<^ 
place  at  Canon  water  tank.  We  were  going  towards  a  place  called  Cardenas, 
In  Mexico.  Z  got  off  the  tank  on  the  left  side  of  the  engine.  I  then  stepped 
around  on  tbe  right  side  of  tbe  engine.  Tbe  two  front  engines  gave  a  lurch 
for  the  first  engine  to  take  water,  and  I  went  to  Jump  on  tbe  tank.  I 
noticed  in  the  morning  that  tbe  work  I  had  rep<»rted  on  the  work  book  had 
been  marked  off.  I  stepped  on  this  stirrup,  and  It  broke,  and  I  went  against 
the  edge  of  the  tank,  and  It  took  the  flesh  clean  off  the  Ixme.  I  noticed  that 
this  Btlrrup  had  been  biofcen  before.  I  made  a  report  oC  it  on  the  wtn-k 
boolc.  This  work  book  Is  a  book  provided  by  the  company  for  any  work 
to  be  done  on  tbe  engines.  We  write  out  our  report  on  the  work  book,  and 
then,  when  we  come  back  to  go  to  work,  we  generally  always  look  and  see 
what  work  Is  done.  This  bad  all  been  scratched  out  of  the  work  book,  and 
I  supposed  that  this  work  bad  been  done  on  this  step,  together  with  the 
other  work  I  had  reported.  This  work  book  was  kept  on  tbe  desk  In  the 
roundhouse  at  Cardenas.  Cardenas  Is  an  Inspection  station.  'Hiey  hare  an 
Inspector  and  master  mechanic  there,  whose  dn^  it  is  to  see  that  these 
repairs  are  made  before  the  engine  goes  out  cm  the  road  again.  This  is  the 
foreman's  duty.  He  Is  appointed  by  the  master  mechanic.  It  is  his  duty 
to  do  this  work.  It  is  to  be  done  by  certain  men,  and  it  is  his  duty  to  see 
that  the  work  is  done.  This  Is  tlie  duty  of  the  master  mechanic  or  those 
appointed  by  him.  When  I  arrived  there  with  my  engine  I  discovered  that 
one  side  of  this  step  was  broken,  and  I  entered  that  fact  upon  the  work 
book.  I  entered  other  memoranda  at  the  time,  to  wit,  tbat  other  work  was 
to  be  done.  The  work  book  at  that  time  was  at  the  workshop,  on  the  desk, 
In  CardenaE!,  in  the  republic  of  Mexica  *  *  *  Any  work  that  was  to  be 
done  on  the  engine  was  to  be  reported  In  thi^  work  book.  When  tbe  work 
was  done,  they  would  ^se  the  memorandnm,  so  that  any  one  examining  the 
work  book  afterwards  would  know  from  the  fact  of  the  erasure  of  the 
memorandum  that  the  work  had  been  done.  This  was  tbe  custom  estab- 
lished by  defendant,  and  tbe  way  In  which  I  always  did  my  work.  When- 
ever I  got  ready  to  go  out,  I  consulted  the  work  book,  and  the  object  of  the 
erasure  was  to  inform  me  that  tbe  step  liad  been  fixed.  In  this  instance  I 
saw  the  memorandum  erased,  and  supposed  from  that  that  the  work  had 
been  done,  and,  acting  upon  that  supposition,  I  did  not  examine  the  step. 
Mr.  Fulton  was  the  master  mechanic  at  that  time.  •  •  •  i  -waa  employed 
by  the  Mexican  Central  Railway  Company  as  an  coigineer.  This  was  one 
of  their  Boggy  engines.  When  I  attempted  to  use  this  step  of  the  Boggy 
engine  I  knew  that  the  work  had  been  erased  off  tbe  book,  and  supposed  It 
had  been  fixed.  I  did  not  know  It  had  not  been  fixed.  I  made  no  examina- 
tion myself.  The  engine  was  brought  out  to  me  In  tbe  night  on  the  18tb  of 
August  at  Cardenas.  When  I  went  to  get  on  my  engine  at  Canon  watw  tank 
the  train  was  moving  back.  I  stea>ped  on  the  stirrup,  for  the  purpose  of 
getting  on  the  engine  In  tbe  usual  way,  and  when  the  train  first  jarred  back 
I  caught  tbe  handholds,  and  Jumped  It,  as  I  usually  would.  I  did  this  In  the 
usual  way  of  Jumping  on  the  train."  Cross-examination  by  Davis:  "*  *  * 
I  conld  not  tell  you  the  exact  time  I  left  my  engine  at  the  roundhouse  befwe 
I  was  Injured,  but  It  was  on  the  19tb  of  August  that  I  made  out  this  report 
I  could  not  say  as  to  the  time  of  the  day,  but  It  was  In  the  daytime.  I  went 
down  the  road  on  the  nlgbt  of  the  19th,  and  came  up  on  the  morning  of  the 
20th.  I  do  not  know  when  I  left  the  roundhouse  with  my  engine.  The 
reason  I  did  not  look  at  the  engine  and  the  step.  Instead  of  tbe  book,  was 
that  It  had  been  fixed  from  an  examination  of  tbe  work  book.  I  went  to  see 
where  I  was  assigned.   I  went  Into  tbe  shop,  and  looked  over  tbe  board 
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to  see  bow  many  en^aee  were  golnp;  down.  I  flrat  noted  tlie  book  to  aet 
what  work  had  been  dooe.  I  looked  on  the  book,  and  saw  that  tbis  work 
bad  been  erased,  first  by  a  pencil  and  then  scratched.  I  don't  mean  that  it 
was  tabbed  cot  by  an  eraser.  The  reason  why  I  didn't  look  at  It  to  see  if 
the  repair  bad  been  made  was  because  I  supposed  the  repair  bad  been  made. 
I  didn't  look  to  see  whether  It  bad  been  done.  X  conld  have  seen  whethn 
or  not  tbe  repair  had  been  made  had  I  made  an  examination  of  It.  *  *  * 
Q.  Isn't  it  the  duty  of  the  engineer  to  look  over  bis  engine  before  going  oat 
on  bis  run?  A.  The  duty  of  the  engineer  is  to  look  at  his  engine,  oil  her 
up,  and  get  ready  for  the  trip.  It  Is  bis  duty  to  look  over  it,  and  see  that  It 
Is  In  proper  condition,  and  to  see  that  everything  is  all  ri^t.  Q.  Had  jm 
looked  over  your  engine  at  that  time,  would  you  have  seen  wbethw  or  not 
the  engine  had  been  repaired?  A.  I  didn't  look  over  it  this  morning  when  I 
went  down  the  hllL  Q.  If  yon  had  looked  ttx  it,  conld  you  have  seen 
whetl^  or  not  the  work  had  been  repaired?  A.  Tea,  sir;  but  I  saw  that 
the  work  tliatv  was  on  the  book  had  been  scratched  out  of  the  bo<A.  I 
couldn't  tell  who  did  scratch  It  out.  I  conld  not  tell  yon  who  ran  tbe 
scratch  through  that,  and  whether  it  was  done  by  mistake  or  accident.'*  Be- 
direct  examination  by  Buckler:  "Tbe  object  of  erasing  the  memoranda  was 
to  sliow  that  the  work  was  done  to  the  en^ne.  When  I  went  to  the  mem- 
oranda I  found  that  tbe  same  had  been  erased,  tbe  object  of  wbich  was  to 
inform  me  that  the  step  had  been  fixed.  This  Is  the  way  the  bnalnesa  was 
carried  on  there,  and  the  way  I  always  did  my  work.  If  anything  occured 
to  any  of  the  machinery  on  the  road,  I  made  a  memorandum  when  I  got  to 
Cardenas,  and  it  was  my  duty  to  enter  it  in  the  work  book."  Plaintiff,  iqwn 
being  recalled,  testified  as  follows:    Direct  examinati<m  by  Buckler:  •  • 

The  repairs  on  tbe  step  that  I  rept^ed  should  be  done  were  such  as  were 
usually  done  at  the  shop  In  Cardenas.  I  entered  there  with  my  uigine  on 
the  I9th.  The  engine  was  put  In  the  shop.  When  I  got  ready  to  go  out,  the 
euglne  was  brought  out  to  me  by  the  hostler,  on  the  night  of  tbe  19th,  and 
placed  where  I  could  go  and  get  on  It"  Plaintiff  again  took  the  stand,  and 
testified  as  follows:  "When  the  engine  was  brought  out  npon  the  track 
by  the  hostler  at  Cardenas  for  me  to  take  her  out,  It  was  fired  np,  wato^ 
and  BO  on,  ready  for  tbe  trip." 

The  bill  of  exceptions  further  shows:  "All  the  evidence  being  In. 
and  both  parties  having  rested,  the  defendant  then  and  tbere,  before  tiie 
Jury  had  retired  to  consider  of  their  verdict  requested  the  court  to  give 
tiie  following  charge:  'Defendant  asks  tbe  court  to  charge  the  jury  to 
find  a  verdict  for  the  defendant  herein,'  which  cbarge  was  refused  by 
tbe  court  and  the  defendant  •  •  •  dnly  excepted;  •  •  •  and  tiie 
defendant  then  and  there,  and  before  the  Jury  had  retired  to  consider 
of  their  verdict  prepared  and  requested  tbe  court  to  give  the  fc4Iowlng 
charge:  Tbe  defendant  asks  the '  court  to  cbarge  tiie  jury  as  fi^ows. 
to  wit:  Gentiemen  of  the  Jury,  you  are  charged  that  If  yon  believe  from 
the  evidence  that  It  was  the  duty  of  the  plaintiff  to  Inspect  his  engine 
before  starting  out  on  the  road;  that  be  did  not  make  such  Inspection;  that 
had  he  made  such  Inspection,  as  it  was  bis  duty  to  do.  he  could  and  would 
have  discovered  the  defect  In  tbe  step,  and  have  avoided  the  Injury;  and 
that  by  reason  of  plaintiffs  failure  to  make  such  Inspection  and  discover  said 
defect  be  was  Injm'ed  by  said  defective  step^— yon  will  find  for  defendant'— 
which  charge  was  refused  with  the  fcdlowlng  explanation:  The  fwegi^ 
charge  Is  refused.  In  refusli^  It  the  court  desires  to  make  this  explanati<n: 
While  being  satisfied  that  as  a  general  proposition,  and  under  proper  facts, 
the  charge  embodies  the  law.  yet  plaintiff's  counsel  having  product  several 
authorities,  among  them  Railroad  Oo.  v.  Nordell  (Tex.  Civ.  App.)  50  S.  W.  ew. 
and  Railroad  Co.  v.  Amato,  144  U.  8.  465.  12  Pup.  Ot  740,  36  L.  Ed.  596. 
which  appear  to  bold  that  under  somewhat  similar  circumstances  tbe  ques- 
tion was  one  for  tbe  jury,  I  concluded  to  submit  It  although  Inclining  to  tlie 
view  that  a  peremptory  instruction  should  have  been  given  for  the  defendant 
See,  also.  Railroad  Oo.  v.  Babcock.  164  tl.  8.  199.  14  Sup.  Ct  978^  38  L.  Ed. 
958.    [Signed!   T.  S.  Maxey,  Judge.'  *' 

There  was  a  verdict  and  Jndgmrat  for  the  plaintiff,  and  tbe  deftaidant 
brought  this  writ  of  error. 
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T.  A.  Falvey  and  Waters  Davis,  for  plaintiff  in  error. 
Millard  Patterson  and  C.  N.  Buckler,  for  defendant  in  error. 

Before  PARDEE.  McCORMICK.  and  SHEI.BY,  Circuit  Jtsdgea. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  assigns  seven  grounds  on  which  it  asks  a 
reversal  of  the  judgment  of  the  circuit  court.  We  deem  it  necessary 
to  notice  only  two; — the  third  and  fourth,  as  nutnbered  in  the  as- 
signment. The  first  of  these  submits  that  the  a>urt  erred  in  re- 
fusing the  first  requested  charge,  namely,  "The  defendant  asks  the 
court  to  charge  the  jury  to  find  a  verdict  for  the  defendant  herein." 
The  other  is,  "The  court  erred  in  refusing  the  second  requested 
charge."  It  is  shown  in  the  statement  of  the  case.  The  distin- 
guished and  able  counsel  who  have  submitted  a  brief  on  behalf  of 
the  plaintiff  in  error  have  argued  these  assignments  together,  and 
treated  them  as  practically  equivalent  to  each  other ;  that  is  to  say, 
in  their  argument  they  consider  their  second  request  for  instructions 
as,  in  substance,  a  request  to  withdraw  the  case  from  the  consider- 
ation of  the  jury,  and  to  direct,  peremptorily,  a  verdict  for  the 
defendant.  The  explanation  given  by  the  trial  judge  of  his  action 
in  refusing  the  second  of  the  requested  charges  seems  to  indicate 
that  he  was  of  opinion  that  this  charge  would  practically  withdraw 
the  case  from  the  jury.  We  have  very  carefully  examined  the  cases 
to  which  the  trial  judge  refers,  namely.  Railroad  Co.  v.  Nordell  (Tex. 
Civ.  App.)  50  S.  W.  601,  Railroad  Co.  v.  Amato,  144  U.  S.  465,  12 
Sup.  Ct.  740,  36  L.  Ed.  596,  Railroad  Co.  v.  Babcock,  154  U.  S. 
199,  14  Sup.  Ct.  978,  38  L.  Ed.  958,  and  agree  with  him  that  these 
cases  hold,  under  similar  circumstances  to  those  presented  by  the 
instant  case,  that  the  case  was  one  for  the  jury.  But  we  cannot 
concur  in  the  suggestions  of  counsel  for  the  plaintiff  in  error,  or  in 
the  view  which  appears,  by  implication  at  least,  to  have  been  taken 
by  the  trial  judge  as  to  the  character  and  effect  of  the  second  re- 
quest. It  does  not  seem  to  us  to  withdraw  from  the  jury  the  ques- 
tion that  was  vital  on  the  trial,  but,,  in  our  opinion,  expressly  and 
correctly  submits  it  to  the  jury.   Let  us  examine  it.    Its  language  is : 

'^on  are  charged  that  If  yon  believe  from  tbe  evidence  that  It  was  Oie 
Anty  of  the  plaintiff  to  In8i>ect  his  engine  before  starting  out  on  the  road; 

that  he  did  not  mabe  such  inspection;  that,  had  he  made  such  Inspection,  as 
It  was  his  duty  to  do,  he  conld  and  would  have  discovered  the  defect  in  the 
step,  and  have  avoided  the  Injury;  and  that  by  reason  of  plaintlfTs  falloxe 
to  make  ench  Inspection  and  discover  satd  d^eet  he  was  Injured  by  said 
defective  step,— yon  will  find  for  defendant" 

The  insistence  of  counsel  for  the  plaintiff  in  error  is  that  the 
testimony  of  the  defendant  in  error  shut  the  jury  up  to  the  one  con- 
clusion,— that,  under  the  circumstances  in  this  case,  the  defendant 
in  error  owed  the  duty  to  himself  and  to  his  employer  to  make  a 
different  inspection  from  the  one  which  his  proof  shows  him  to  have 
made,  and  that  it  concludes  him,  as  an  admission  made  as  a  witness 
on  the  stand,  that  he  did  not  make  such  an  inspection  as  was  his 
duty,  under  the  circumstances,  to  make  before  taking  out  the  en- 
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gine.  If  the  matter  had  been  submitted  to  them  under  this  requested 
charge,  the  jury  might  have  so  considered  the  plaintiff's  testimony. 
But  it  can  hardly  be  claimed  that,  on  a  consideration  of  the  whole 
testimony  given  by  the  defendant  in  error,  no  reasonable  mind  could 
reach  a  different  conclusion,  or  that  the  evidence  is  such  that  the 
trial  judge  must  have  thought  it  to  be  Ms  duty  to  award  a  new 
trial  m  case  the  jury  had  teached  a  Cerent  conclusion,  and  re* 
turned  a  verdict  for  the  plaintiff.  The  only  defect  in  the  ei^ine 
involved  in  this  inquiry  was  the  broken  step.  The  plaintiff's  testi- 
mony shows  that  he,  while  operating  this  engine,  prior  to  reaching 
Cardenas  on  August  igth,  had  discovered  this  defect ;  that  Cardenas 
was  the  place  where  such  defects  were  to  be  repaired;  that  in  the 
due  and  regular  discharge  of  his  duty  he  gave  notice  thereof,  in  the 
manner  required  by  the  rules  and  practice  of  the  company,  to  the 
agent  of  the  company,  whose  duty  it  was  to  have  the  defect  cor- 
rected and  the  step  properly  repaired ;  that,  in  the  regular  discharge 
of  his  duty,  and  according  to  the  ordinary  and  well>known  practice 
in  the  shops  of  the  plaintiff  in  error  at  Cardenas,  he  did,  before 
starting  out  on  the  trip  on  which  he  was  injured,  look  at  the  work 
book,  to  see  if  the  defects  which  his  inspection  had  discovered,  and 
which  he  had  reported,  had  been  repaired,  and  that  he  thereby  dis- 
covered, from  the  marks  designed  to  show  the  fact  to  him,  that  the 
work  had  been  done  and  the  needed  re;[Kiirs  made.  In  answer  to  a 
categorical  question  the  plaintiff  did,  indeed,  say:  "The  duty  of  the 
engineer  is  to  look  at  his  engine,  oil  her  up,  and  get  ready  for  the 
trip.  It  is  his  duty  to  look  over  it,  and  see  that  it  is  in  proper 
condition,  and  to  see  that  everything  is  all  right."  But  this  does 
not  at  all  indicate  that  the  plaintiff,  as  engineer,  was  under  any 
rule  of  duty  not  applicable  in  railroad  operation  to  other  locomotive 
engineers,  or  other  than  was  binding  on^  Nordell  and  on  Munro*  the 
engineers,  respectively,  in  the  Nordell  knd  in  the  Babcock  Cases, 
supra.  The  jury  had  the  witness  before  them.  His  testimony  was 
expressed  to  them,  not  alone  in  the  arbitrary  characters  which  con- 
stitute the  words  he  used,  but  also  by  his  manner  in  their  use.  What- 
ever may  be  the  fact,  it  does  not  unquestionably  appear  on  the  sur- 
face of  the  language  in  which  his  testimony  is  reported  to  us  that 
he  thought,  or  that  he  intended  to  admit,  or  believed  that  he  was 
admitting,  that  he  had  not  done,  on  the  morning  he  started  out  with 
his  engine,  all  that  his  duty  as  an  engineer  and  the  rules  and  prac- 
tice of  the  company  required  him  to  do  to  satisfy  himself  that  the 
step  in  question  was  in  condition  for  use.  We  think  the  requested 
charge  submits  to  the  jury  what  the  authority  of  the  cases  cited  by 
the  learned  trial  judge  requires  should  have  been  submitted  to  them : 
that  its  tenor  and  effect  was  not  to  withdraw  the  case  from  ^  them, 
and  to  direct  a  verdict  for  the  defendant ;  and  that  it  correctly  states 
the  law  to  be  that,  if  they  find  from  the  proof  that  the  plaintiff  did 
not  make  such  inspection  of  his  engine  as  it  was  his  duty  to  dc, 
they  must  find  a  verdict  for  the  defendant. 

It  follows  that  for  the  error  in  refusing  the  second  requested 
charge  the  jud^ent  of  the  circuit  court  must  be  reversed.  As  we 
have  already  said,  we  do  not  deem  it  necessary  to  consider  now  Uie 
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other  matters  suggested  in  the  asstgnmeot  of  errors,  at  the  qnes- 
tions  {Hresented  may  not  arise  on  another  trial 

The  jn^^ent  of  the  drcuit  court  is  reversed,  and  the  cause  is 
remanded  to  that  court  with  direction  to  award  the  d^endant  a 
new  triaL 

SHELBY,  Circuit  Judge  (dissenting).  I  am  constrained  to  dis- 
sent from  the  opinion  m  this  case,  l^e  trial  court  refused  to  give 
the  following  charge : 

"Ton  are  charged  tlist  If  yon  bdtev*  from  the  evideace  that  It  was  the 
dnty  of  Uie  plaintiff  to  Inspect  hie  eni^ne  before  starting  out  on  the  road; 
that  he  did  not  make  such  Inapectloa;  that  had  he  made  snch  InspectloOt 
aa  It  was  hie  doty  to  do.  he  conld  and  would  have  dlscovwed  the  defect  In 
the  step,  and  have  avoided  the  injury;  and  that  by  reaaon  of  plalntlfTB  fail- 
ure to  make  such  Inspection  and  discover  said  defect  he  wa»  Injured  by 
said  defeetlT*  step.— yov  will  find  for  the  dtfeadaut." 

In  view  of  the  evidence  given  by  the  plaintiff  as  a  witness,  the 
court  below  construed  the  charge  to  be  a  peremptory  instruction  to 
find  for  the  defendant,  and  therefore  refused  to  give  it.  In  the 
opinion  of  this  court  the  charge  does  not  take  the  case  from  the 
jury.  This  difference  of  opinion  as  to  its  proper  construction  tends 
to  show  that  it  was  not  a  proper  instruction  to  give  to  the  jury. 
Construed  in  the  light  of  the  evidence  to  which  it  relates,  it  is 
obscure  and  ambiguous.  A  trial  court  should  not  be  reversed  for 
the  refusal  to  give  a  charge  that  is  susceptible  of  two  constructions, 
one  of  which  is  a  correct  and  the  other  an  erroneous  statement  of 
the  law.  I  think  the  charge  is  contradictory  and  repugnant.  In  the 
first  paragraph  it  leaves  the  question  of  the  plaintiff's  duty  to  the 
jury, — ^"if  you  believe  from  the  evidence  that  it  was  the  duty  of  the 
plaintiff  to  inspect  his  en^ne."  etc.;  in  the  second  para^aph  it  is 
stated  that  it  was  the  plaintiff's  .duty  to  inspect  the  engine, — "that 
had  he  made  such  inspection  as  it  was  his  duty  to  do,"  etc.  The 
trial  court  should  not  be  reversed  for  a  refusal  to  give  a  charge 
which  is  either  contradictory  or  ambiguous.  The  refusal  of  such 
instructions  is  always  proper.  In  U.  S.  v.  Jones,  8  Pet.  399,  414,  8 
L.  Ed.  988,  in  declining  to  reverse  the  trial  court  for  refusing  to 
give  requested  instructions,  Mr.  Justice  Story  said: 

**Tbe  language  used  Is  equivocal,  aud  admits  of  various  Interpretations: 
and  It  Is  certainly  the  duty  of  a  party  asking  an  Instruction  to  exiness  It 
with  such  certainty  as  may  not  ml^ead  either  the  court  or  the  Jury." 

The  cases  from  the  state  courts  of  last  resort  are  to  the  same 
effect.  Proff.  Jury,  338,  345,  346;  11  Enc.  PI.  &  Prac.  140,  141; 
Strohn  V.  Railroad  Co.,  99  Am.  Dec.  127. 

The  charge  in  question  here  is  construed  by  counsel  and  the  trial 
court  to  be  a  peremptory  instruction  to  find  for  the  defendant.  It 
may  be  conceded  that  this  court  is  right  in  placing  a  different  con- 
struction on  it.  But  a  charge  that  is  so  contradictory  and  ambiguous 
that  it  may  fairly  be  susceptible  of  such  different  and  conflicting 
constructions  ought  not  to  be  given.  When  an  instruction  is  so 
written  that  learned  counsel  and  courts  may  fairly  differ  as  to  its 
meaning,  it  would  probably  be  misleading,  and  confusing  to  the 
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jury.  It  is  incumbent  on  a  party  seeking  an  instruction  to  pat  it 
in  such  clear,  precise,  and  intelligible  form  as  to  leave  no  reasonable 
grotmd  for  misapprehension  by  the  jury  as  to  its  correct  nneamng. 
ITnless  the  charge  is  so  written,  I  do  not  think  it  is  error  for  tiie 
trial  court  to  refuse  to  give  it. 

I  therefore  respectfully  dissent  fronj  the  opinion  of  the  court. 


Railboadb  —  NBOLiaBKCB— Fbltx}w  Sxrtuctb— Fibbhbh— Tbleorath  Opcba- 

TOK— CONSTROCTION  OP  STATUTE. 

Under  Sand.  &  H.  Dig.  Ark.  S  6248.  declaring  that  the  employes  ot  a 
railway  corporation  shall  not  be  considered  fellow  servants  unless  work- 
ing together  to  a  common  purpose  of  the  same  grade  and  In  the  same 
deiirircment  or  service,  a  Sreman,  wlio  was  Injured  hy  a  collision  of  trains 
caused  by  the  failure  of  a  telegraph  op^ator  to  deliver  orders  received 
by  him  from  the  train  dispatcher,  was  not  a  fdlow  servant  with  sncb 
telegraph  operator.' 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

Tills  was  an  action  by  Warren  G.  Furry,  a  railroad  fireman,  who  sued  his 
employer,  the  St.  Louis  &  San  Francisco  Railroad  Company,  the  plalntifT  in 
error,  for  injuries  sustained  In  a  collision  between  two  fre^ht  trains  on  Oc- 
tober 17.  1897.  The  circumstances  which  occasioned  the  collision  wov 
these:  Train  known  as  second  38,  on  which  the  plaintiff  below  was  a  fire- 
man, arrived  at  Springdale,  Ark.,  at  8:86  a.  m.  on  October  17,  189T.  and  took 
the  side  track  at  that  atntlon  to  await  the  passage  of  a  south-bound  passen- 
ger train.  The  'freight  train  (second  38)  was  running  north,  and  was  under 
orders  to  meet  a  south-bound  freight  train  at  Sogers,  a  station  some  10  miles 
north  of  Springdale.  When  It  took  the  siding  at  Springdale,  it  ran  to  the 
north  cud  thereof,  so  as  to  be  In  a  position  to  run  out  on  the  main  trac^ 
as  soon  as  the  passenger  train  went  by,  at  which  point  the  engine  of  the 
freight  train  was  about  one  half  a  mile  north  of  the  station.  While  the 
freight  train  was  Btandlng  on  the  siding,  the  t^^rapb  operator  at  the  sta- 
tion received  au  order  directing  the  two  freight  trains  to  meet  at  Springdale 
instead  of  at  Rogers,  but  the  operator  failed  to  notify  either  the  conductor 
or  the  engineer  of  second  38  of  this  order,  or  to  put  up  the  customary  red 
signal  that  orders  were  in  his  hands,  as  it  was  his  duty  to  do.  In  conse- 
quence of  such  neglect  on  the  part  of  the  operatw,  second  38  proceeded 
north  on  the  main  track,  as  soon  as  the  passenger  train  had  passed  by.  and, 
about  two  miles  north  of  Springdale.  came  into  collision  with  the  south- 
bound freight,  which  bad  received  the  order  to  meet  at  Springdale  Instead  of 
Bogei-s.  As  a  result  of  the  collision  Fnrry  was  bwrlbly  burned  and  other- 
wise injured,  so  as  to  cripple  him  for  life.  In  consequence  of  these  facts 
the  Jury  avrarded  him  damages  In  the  sum  of  916,000.  To  reverse  that  Judg- 
ment, the  railroad  company  brought  a  writ  of  errw. 


2  Who  are  fellow  servants,  see  notes  to  Railroad  Co.  v.  Smith.  8  C  C  A. 
f^68;  Railway  Co.  v.  Johnston,  9  OL  C  SOtt;  Fllppln  v.  Kimball.  81  C  Q.  A. 
286. 
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L.  F.  Parker  and  B.  R.  Davidson,  for  plaintiff  in  error. 
Samuel  R.  Chew  and  Joseph  M.  Hill  (Hemy  Fitrhugli,  on  the  brief), 
for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

On  February  28,  1893,  the  legislature  of  the  state  of  Arkansas 
passed  an  act,  the  material  parts  of  which,  as  now  contained  in 
Sand.  &  H,  Dig:  St,  Ark.,  are  as  follows : 

"Sec.  6248.  All  persons  engaged  in  the  service  of  any  railway  corpora- 
tions, fordgn  or  domestic,  doing  business  In  this  state,  who  are  entrusted 
by  such  corporatloa  vltit  tbe  antbwity  ot  superintendence,  control  or  com- 
mand of  otber  persons  in  the  employ  or  eerrice  of  sncb  corporation,  or  with 
tbe  authority  to  direct  any  otber  employfi,  in  the  performance  of  any  duty  of 
sncb  employs,  are  Tice-priuclpals  of  sncb  corporation,  and  are  not  fellow- 
slants  with  such  employfi. 

"Sec  6219.  All  persons  who  are  engaged  In  the  common  service  of  sucb 
railway  corporations,  and  who,  while  so  engaged,  are  working  together  to  a 
common  purpose,  of  same  grade,  neither  of  such  persons  being  entrusted  by 
such  corporations  wltb  any  supwlntendence  or  contnri  over  their  fellow  em- 
ployee, are  f^low.  servants  witb  each  otber;  provided,  nothing  herein  con- 
tained sbaU  be  so  constrned  as  to  make  employte  of  sncb  corporation  In  Hbe 
so^ice  of  sucb  corporation  fellow  servants  with  otber  employes  of  sucb  cor- 
poration engaged  In  any  other  department  or  service  of  such  corporation. 
Employes  who  do  not  come  within  tbe  provisions  of  tbis  section  shall  not  be 
considered  fellow  servants." 

This  statute  is  the  same,  in  substance,  as  one  which  was  enacted 
by  the  legislature  of  the  state  of  Texas  on  March  10,  1891,  and  it 
has  since  been  adopted,  in  substance,  by  the  legislature  of  the  state 
of  Utah  (Rev.  St.  Utah,  1898,  §§  1342,  1343),  and  possibly  in  some 
other  states.  On  the  trial  of  the  case  it  was  admitted  by  both  par- 
ties that  the  plaintiff  and  the  engineer  of  his  train  were  free  from 
any  fault  or  negligence  contributing  to  the  collision;  that  the  de- 
fendant company's  train  dispatcher  for  the  division  of  the  road  on 
which  the  collision  occurred  was  likewise  without  blame;  and  that 
the  disaster  was  occasioned  solely  by  the  neglect  of  the  defendant's 
telegraph  operator  at  Springdale  to  communicate  to  the  conductor 
and  engineer  of  freight  train  second  38  the  fact  that  an  qrder  had 
been  received  directing  that  train  to  meet  the  south-bound  freight 
train  at  Springdale  instead  of  meeting  it  at  Rogers.  The  question 
to  be  decided,  therefore,  lies  within  a  narrow  compass,  the  question 
being  whether,  under  the  aforesaid  statute.  Furry,  the  fireman,  and 
the  telegraph  operator  at  Springdale,  were  fellow  servants,  as  the 
defendant  company  contends,  or  whether,  by  reason  of  the  statute, 
they  cannot  be  regarded  as  occupying-  that  relation ;  this  latter  being 
the  view  which  was  entertained  by  the  trial  court.  In  the  decision  of 
this  question,  which  turns  entirely  upon  the  construction  of  the  local 
statute  and  a  consideration  of  the  purpose  which  underlies  it,  it  will 
not  aid  materially  to  consider  what  would  be  the  relation  of  the  two 
employes  in  the  absence  of  the  statute.  We  accordingly  pretermit 
any  discussion  of  that  question,  being  willing  to  concede,  as  counsel 
for  the  defendant  in  error  concede,  that  but  for  the  statute  they  would 
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be  fellow  servants,  within  the  federal  adjudications  on  that  snbjcct 
and  according  to  the  doctrine  which  formerly  prevailed  in  the  state 
of  Arkansas.  The  question  now  is,  what  rule  did  the  legislature 
which  enacted  this  statute  intend  to  prescribe?  What  was  the  pur- 
pose of  the  enactment?  When  that  purpose  is  discovered  our  duty 
is  to  dve  the  statute  the  effect  which  it  was  intended  to  have,  instead 
of  nullifying  it  by  construction. 

It  is  well  known  to  the  profession  that  the  fellow-seryant  doctrine, 
so  termed,  which  was  first  enunciated  in  Priestly  v.  Fowler,  3  Mees. 
&  W.  I,  and  in  this  country  in  Farwell  v.  Railway  Corp.,  4  Mete. 
(Mass.)  40, 38  Am.  Dec.  339,  and  in  Murray  v.  Railway  Co.,  i  McMul. 
385,  30  Am.  Dec.  268,  although  generally  followed  in  the  United 
States,  has  been  applied,  in  some  states,  with  important  qualifications 
not  recognized  in  other  states.  For  example,  it  was  early  held  in 
some  states,  and  the  rule  is  still  adhered  to,  that  persons  in  the  em- 
ploy of  the  same  master  are  not  fellow  servants,  although  the  labor 
that  they  respectively  perform  tends  to  the  accomplislunent  of  the 
same  general  object  or  enterprise  which  the  employer  has  in  view, 
provided  they  work  in  different  departments  of  the  service  and  do 
a  different  kind  .or  class  of  work,  which  does  not  .bring  them  into 
habitual  association  with  each  other.  This  qualification  had  become 
ingrafted,  in  several  states,  on  the  fellow-servant  doctrine,  as  it  was 
first  enunciated,  prior  to  the  adoption  of  either  the  Arkansas  or  Texas 
statute.  Railroad  Co.  v.  Moranda,  93  111.  302,  34  Am.  Rep.  168; 
Stafford  v.  Railroad  Co.,  114  111.  244,  2  N.  E.  185;  Railroad  Co.  v. 
Snyder,  117  111.  376,  7  N.  E.  604;  Cooper  v.  Muliins,  30  Ga.  150,  76 
Am.  Dec.  638;  Railroad  Co.  v.  Collins,  2  Duv.  114,  87  Am.  Dec.  4^5; 
Madden's  Adm'r  v.  Railway  Co.,  28  W.  Va.  610,  621,  57  Am.  Rep. 
69s ;  Railroad  Co.  v.  De  Armond,  86  Tenn.  73,  78,  5  S.  W.  600,  6 
Am.  St.  Rep.  816.  The  fellow-servant  doctrine  had  also  undergone  a 
further  modification  in  several  states,  prior  to  1893,  by  the  adoption 
in  those  states  of  what  is  known  as  the  superior  servant  rule,  in  vir- 
tue of  which  two  employes  of  the  same  master  are  not  re|rarded  as 
fellow  servants  if  one  is  placed  in  a  position  of  subordination  under 
the  other  an^  is  subject  to  his  orders  and  control  in  such  a  way  that 
the  one  exercising  the  power  of  control  may  reasonably  be  regarded 
as  exercising  the  functions  of  the  master.  This  doctrine  once  met 
with  the  approval  of  the  supreme  court  of  the  United  States  (Railroad 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184,  28  L.  Ed.  7B7),  and  is 
upheld  in  many  judicial  opinions,  as  will  appear  by  a  reference  to  the 
cases  cited  under  section  43  of  McKinney,  Fel.  Scrv.  In  view  of  the 
great  contrariety  of  opinion  prior  to  1893,  and  the  strong  disposition 
manifested  at  that  time,  in  some  quarters,  to  modify  the  fellow-serv- 
ant doctrine  as  at  first  enunciated,  and  in  view  of  the  fact  that  it  had 
been  modified  in  some  states  in  the  respects  above  mentioned,  wc 
have  no  doubt  that  it  was  the  intention  of  the  legislature  of  the  state 
of  Arkansas,  when  it  enacted  the  statute  above  quoted,  to  adopt  the 
departmental  limitation  of  the  fellow-servant  doctrine,  as  well  as  the 
superior  servant  rule,  to  the  full  extent  that  these  doctrines  were 
then  recognized  in  other  states.  No  other  reasonable  view  of  the 
purpose  ofthe  lawmaker,  in  our  judgment,  can  well  be  taken,  .^kui- 
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sas  was  one  of  the  states  whose  courts,  up  to  the  time  that  this  stat- 
ute was  enacted,  had  declined  to  adopt  the  departmental  limitation 
or  the  superior  servant  doctrine.  Railway  Co.  v.  Triplett,  54  Ark. 
289,  298,  15  S.  W.  831,  16  S.  W.  366;  Fones  t.  Phillips,  39  Ark.  17, 
43  Am.  Rep.  264;  Railway  Co.  v.  Shackelford,  42  Ark.  417,  420. 
Tiie  legislature  evidently  proposed  to  effect  some  change  in  the  law 
as  it  had  been  previously  declared  and  enforced  by  the  courts  of  that 
state,  as  otherwise  there  was  no  need  of  further  legislation;  and  our 
conclusion,  based  upon  the  aforesaid  considerations,  as  well  as  upon 
the  language  of  the  statute  itself,  is  that  it  intended  to  adopt  the 
superior  servant  rule,  also  to  approve  and  adopt  the  departmental 
limitation  of  the  fellow-servant  doctrine. 

It  follows  from  what  has  been  said  that,  m  detern^ning  whether 
Furry  and  the  telegrai^  operator  at  Springdale  were  fellow  servants 
within  the  meaning  and  intent  of  the  Arkansas  statute,  we  must  per- 
force give  special  weight  to  the  adjudications  in  those  states  that  have 
adopted  both  of  the  modifications  of  the  fellow-servant  doctrixfe  above 
mentioned.  Our  attention  has  onfy  been  directed  to  one  case  (Rail- 
road Co.  v.  Becker,  67  Ark.  i,  53  S.  W.  406,  409,  46  L.  R.  A.  814, 
77  Am.  St.  Rep-  78),  where  the  local  statute  has  been  referred  to 
at  length  and  construed  bv  the  supreme  court  of  the  state  of  Arkan- 
sas, whose  construction  of  the  statute,  as  a  matter  of  course,  is  bind- 
ing upon  this  court.  In  that  case  the  question  arose  whether  a  fire- 
man on  an  engine  and  an  inspector  and  repairer  of  engines  at  a 
divisional  point  were  fellow  servants  within  the  terms  of  the  statute. 
It  appeared  that  when  the  engine  on  which  the  fireman  worked  was 
at  the  roundhouse,  where  the  inspector  was  stationed,  he  and  the 
inspector  were  under  the  orders  of  the  roundhouse  foreman  in  the 
mechanical  department,  and  that  both  had  certain  duties  to  p^orm 
with  respect  -to  the  engine ;  but  while  the  fireman  was  on  the  road, 
he  was  in  the  operating  department,  although  even  then  he  was  sub- 
ject to  be  discharged  by  the  roundhouse  foreman.  With  reference 
to  their  relation  the  court  said : 

"When  Becker  [the  fireman]  was  at  Thajer  [the  divisional  point],  his 
and  JohDHon's  duties  were  dICFerent,  and  were  not  such  as  to  associate  and 
bring  them  togetlier  In  th^  work,  except  casually,  when  they  might  work  on 
Becker's  engine  at  the  same  ttme,  Becker  cleaning  and  Johnson  Inspecting  or 
repairing.  They  could  not  be  said  to  have  been  working  together,  except  wbeu 
and  so  Umg  as  Hiey  were  so  casually  engaged.  Tbttt  working  together  waa 
not  sufficient  to  constltntc  tliem  associates  In  labor  ai^  Itmger  than  it  con- 
tlnnnd.  no  more  than  the  casual  meeting  of  Individuate  for  short  periods  of 
time  could  constitute  them  associates.  As  tbey  were  not  WOTktng  togetbw 
in  the  same  department  at  the  time  the  accident  occurred.  It  follows  tbat 
they  were  not  fellow  servants  at  the  time  when  Becker  was  Injured." 

This  extract  from  the  opinion  is  impoitant,  in  that  it  clearly  indi- 
cates that,  as  the  statu^  is  understood  and  interpreted  by  the  court 
which  delivered  the  opituon,  persons  employed  by  a  railroad  corpora- 
tion  in  the  state  of  Arkansas  are  not  fellow  servants  unless  they  habit- 
ually work  together,  that  is,  in  juxtaposition,  to  a  common  purpose, 
nor  unless  they  are  employed  in  the  same  department.  The  language 
of  the  statute  undoubtedly  warrants  this  construction,  because  in  one 
paragraph  it  declares  that  those  are  fellow  servants  "who  are  engaged 
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in  the  common  service  *  *  *  artd  *  *  *  are  working  together 
to  a  common  purpose,"  while  the  proviso  to  the  same  section  declares 
that  "nothing  herein  contained  *  «  *  shall  be  so  construed  as 
to  make  employes  *  *  •  fellow  servants  with  other  employes 
*  *  *  engaged  in  any  other  department  or  service."  Better  lan- 
guage than  this  could  hardly  have  been  chosen  to  formulate  the  doc- 
trine which  prevails  in  Illinois,  sometimes  termed  the  "doctrine  of 
consociation" ;  namely,  that  two  persons  in  the  service  of  the  same 
master  arc  not  to  be  esteemed  fellow  servants  unless  their  duties  are 
such  as  to  bring  them  into  habitual  association  with  each  other,  so 
that  they  will  exercise  a  mutual  influence  upon  each  other,  tending 
to  inspire  caution  and  insure  each  other's  safety.  Steel  Co.  v. 
Shields,  134  lU.  20Q,  213,  25  N.  E.  569;  Railway  Co.  v.  Moranda,  93 
lU.  302»  315*  34  Am.  Rep.  t68. 

Turning  to  decisions  in  the  state  of  Texas,  which  was  the  first  to 
adopt  the  Arkansas  statute,  and  whose  decisions  upon  the  act  must, 
for  that  reason,  be  regarded  as  very  persuasive,  we  find  it  to  be  held 
(Railway  Co.  v.  Whitlock  [Tex.  Civ.  App.]  41  S.  W.  407)  that  an  en- 
gineer on  a  road  engine  who  ran  his  engine  into  a  yard  that  was  under 
the  control  of  a  yardmaster,  for  the  purpose  of  taking  out  a  train 
which  had  been  made  up,  and  who  was  injured  by  reason  of  the  negli- 
gence of  those  employes  in  the  yard  whose  duty  it  was  to  make  up 
trains,  might  recover  against  his  company,  because  the  persons  work- 
ing in  the  yard,  under  the  direction  of  the  yardmaster,  were  not  fellow 
servants  of  the  engineer,  although,  when  the  latter  came  into  the  yard 
with  his  engine,  he  passed,  for  the  time  being,  under  the  jurisdiction 
of  the  yardmaster.  This  decision  was  based  on  the  ground  that  the 
engineer  and  the  persons  employed  in  the  yard  were  not  "working 
together  to  a  common  purpose"  in  the  statutory  sense.  In  another 
case  (Railway  Co.  v.  Harding  [Tex.  Civ.  App.]  33  S.  W.  373),  it 
was  held  that  an  engineer  on  a  road  locomotive,  who  was  under  the 
control  of  the  yardmaster,  and  who  ran  into  a  railroad  yard  and  was 
there  injured,  was  not  a  fellow  servant  of  employes  in  the  yard,  wbo 
were  under  die  supervisicm  of  the  yardmaster,  because  they  did  not 
work  in  the  same  department,  and  for  the  further  reason  that  the 
engineer  of  the  road  engine  and  the  yard  men  were  not  working 
together  to  a  common  purpose.  It  has  also  been  held  in  that  state 
that  a  member  of  a  day  crew,  who  were  employed  to  unload  ties  which 
the  members  of  a  night  crew  removed,  and  who  was  injured  by  the 
falling  of  certain  ties  which  the  night  crew  had  negligently  left  stand- 
ing, was  not  a  fellow  servant  of  the  members  of  the  night  crew,  be- 
cause they  were  not  working  together  at  the  same  time  and  place 
and  to  a  common  purpose.  Railroad  Co.  v.  Echols  (Tex.  Civ.  App.) 
41  S.  W.  488,  491.  See  also  Railroad  Co.  v.  Talley  (Tex.  Civ.  App.) 
39  S.  W.  206;  Masterson  v.  Railway  Co.  (Tex.  Civ.  App.)  42  S.  W. 
looi ;  Railway  Co.  v.  Warner  (Tex.  Sup.)  35  S.  W.  364. 

Our  attention  has  been  directed  to  the  fact  that  the  words  "work- 
ing together,"  as  employed  in  the  Arkansas  statute,  are  supplemented 
in  the  Texas  statute  (vide  Laws  Tex.  1893,  p.  120),  by  the  further 
words  "at  the  same  time  and  place" ;  but  we  are  not  able  to  regard 
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this  change  of  phraseology  as  warranting  a  different  intierpretation 
of  the  two  statutes.  It  is  most  likely  tlut  the  words  "working  to- 
gether to  a  common  purpose"  were  regarded  as  expresnng  the  same 
rule  intended  to  be  expressed  by  the  Texas  statute,  in  a  more  concise 

form. 

It  is  a  circumstance  worthy  of  notice  that  before  the  Arkansas  stat- 
ute was  adopted  it  had  been  held  in  those  states  like  Illinois,  which 
accepted  the  fellow-servant  doctrine  only  in  a  modified  form,  that  a 
section  man  working  on  a  railroad  was  not  in  the  same  department 
as  a  fireman  or  engineer,  and  hence  that  the  two  were  not  fellow 
servants  (Railroad  Co.  v.  Moranda,  93  IlL  302,  34  Am.  Rep.  x68 ; 
Railroad  Co.  v,  Erickson,  41  Neb.  i,  59  N.  W.  347, 29  L-  R.  A.  137) ; 
that  a  station  agent  is  not  in  the  same  department  as  a  coodtictor 
(Railroad  Co.  v.  Snyder,  117  111.  376.  7  N.  E.  604);  and  that  a  tele- 
graph operator  and  an  engineer  are  not  in  the  same  department, 
and  hence  are  not  fellow  servants  (Madden's  Adm'r  v.  Railroad  Co., 
28  W.  Va.  610,  621,  57  Am.  Rep.  695 ;  Railroad  Co.  v.  De  Armond, 
86  Tenn.  73,  78,  5  S.  W.  600,  6  Am.  St.  Rep.  816).  In  a  recent  case 
decided  by  the  supreme  court  of  the  state  of  Tennessee,  it  is  held 
that  a  conductor  of  a  freight  train,  who  assists  in  switching  cars  at 
a  station,  is  not  a  fellow  servant  of  the  station  agent,  because  they 
are  employed  in  different  departments  of  the  service.  Railroad  Co. 
V.  Jackson  (Tenn.)  61  S.  W.  771.  Moreover,  it  has  been  decided  in 
Ohio,  which  has  adopted  a  statute  somewhat  like  the  Arkansas  stat- 
ute, defining  who  are  fellow  servants,  that,  when  the  act  speaks  of 
"departments  or  branches  of  service,"  the  term  "department"  should 
not  be  limited  so  as  to  include  only  those  large  divisions  of  work 
which  may  be  created  by  a  railroad  company  for  its  own  convenience, 
but  tliat  the  terms  should  be  understood  to  refer  to  those  more  minute 
subdivisions  of  the  work  "which  concern  the  daily  duties  of  the  em- 
ployes"; and  in  accordance  with  that  view  it  was  held  by  the  su- 
preme court  of  Ohio  that  an  engineer  of  one  train  was  in  a  separate 
branch  or  department  of  the  company's  service  from  a  brakeman  of 
another  train  belonging  to  the  same  company.  Railroad  Co.  v.  Mar- 
grat,  51  Ohio  St.  130,  37  N.  E.  11,  14.  See  also  Railroad  Co.  v. 
.  Warner  (Tex.  ^up.)  35  S.  W.  364,  366,  wherein  it  was  said  by  the 
supreme  court  of  Texas,  "The  words  'department'  or  'service*  [as  used 
in  the  statute  of  that  state]  merely  mean  a  subdivision  of  business, 
as  running  a  train,  clearing  away  a  wreck,  repairing  a  track,"  etc. 

Without  pursuing  the  subject  at  any  greater  length,  we  are  forced 
to  conclude  that  Furry  and  the  defendant's  telegraph  operator  at 
Springdale,  by  whose  fault  the  collision  was  occasioned,  were  not  fel- 
low servants,  because,  within  the  meaning  of  the  Arkansas  statute, 
they  were  not  "working  together  to  a  common  purpose";  the  work 
which  they  did  being  of  an  entirely  different  character,  which  only 
brought  them  together  casually.  We  are  also  disposed  to  think  that 
the  two  employes  were  not  engaged  in  the  same  "department  or  serv- 
ice" of  the  corporation,  within  the  true  intent  of  the  statute.  As  this 
was  substantially  the  view  which  was  entertained  by  the  trial  court, 
the  judgment  below  is  affirmed. 
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SANBORN,  Circuit  Judge  (dissenting).  I  am  unable  to  assent  to 
the  views  expressed  or  the  conclusion  reached  by  the  majority  of  the 
court,  because  in  my  opinion  the  local  telegraph  operator  and  the 
fireman  were  within  the  true  meaning  of  the  statute  of  Arkansas 
''working  together  to  a  common  purpose," — ^the  purpose  of  operat- 
ing the  trains  of  the  company, — and  were  engaged  in  the  same  "de- 
partment or  service,"  namely,  the  operating  department  or  service, 
when  the  accident  occurred.  These  are  the  reasons  which  have 
forced  my  mind  to  this  conclusion : 

1.  The  Arkansas  statute  was  enacted  in  1893.  The  terms  "depart- 
ment" and  "service"  in  that  statute  are  obviously  interchangeable, 
aud  have  the  same  meaning.  One  who  is  tn  the  same  department  is 
in  the  same  service,  and  vice  versa.  The  ordinary,  usual,  and  ac- 
cepted meaning  of  the  term  "department"  in  the  state  of  Arkansas, 
when  the  statute  was  passed,  as  applied  to  the  business  of  a  railroad 
company,  was  one  of  the  great  natural  divisions  of  that  business, 
such  as  the  operating  department,  the  auditing  department,  or  the 
legal  department.  It  is  probably  not  too  venturesome  a  statement  to 
say  that,  if  all  the  people  of  that  state  had  been  separately  requested 
to  state  the  meaning  of  this  term,  more  than  95  per  cent,  of  those 
who  answered  at  all,  legislators  and  constituents  alike,  would  have 
thus  defined  it.  To  the  same  extent  the  usual  and  accepted  meaning 
of  those  employes  who  were  "working  together  to  a  common  pur- 
pose" for  the  same  master  was  those  who  were  working  in  the  same 
department  or  service  to  accomplish  the  common  end  of  the  business 
of  that  department,  to  operate  the  railroad,  to  audit  its  accounts,  or 
to  protect  the  legal  rights  of  the  company. 

2.  This  was  the  authoritative  legal  definition  and  meanin|^  of  these 
terms  when  this  statute  was  enacted,  a  definition  and  a  meanmg  which 
the  decisions  of  the  supreme  court  of  the  United  States  had  expressly 
ascribed  to  them,  while  a  decision  of  the  supreme  court  of  Arkansas 
had  as  clearly  repudiated  the  theories  of  the  courts  of  Illinois,  Geor- 
gia, Kentucl^,  Tennessee,  and  Texas  on  this  subject,  which  the  ma- 
jority now  invoke.  Railroad  Co.  v.  Baugh,  149  U.  S.  368,  384,  389, 
13  Sup.  Ct.  914,  37  L.  Ed.  772;  Railway  Co.  v.  Triplett,  54  Ark.  289, 
205,  296,  15  S.  W.  831,  16  S.  W.  266:  Railway  Co.  v.  Conroy,  175 
U.  S.  323,  337,  20  Sup.  Ct.  85,  44  L.  Ed.  181 ;  Railway  Co.  v.  Peter- 
son, 162  U.  S.  346,  355,  16  Sup.  Ct.  843,  40  L.  Ed.  994;  Oakes  v. 
Mase,  165  U.  S.  3^3.  ^7  ^"P-  Ct.  345,  41  L.  Ed.  74(5;  Railway 
Co.  V.  Hambly,  154  U.  S.  349.  357.  H  Sup.  Ct.  983,  38  L.  Ed.  1009; 
Railway  Co.  v.  Frost,  21  C.  C.  A.  186,  74  Fed.  965,  967;  Railway  Co. 
V.  Camp,  13  C.  C.  A.  233,  65  Fed.  952-964;  McKaig  v.  Railway  Co. 
(C.  C.)  42  Fed.  288-291 ;  Wright  v.  Railway  Co.  (C  C)  80  Fed.  261. 
Tlic  supreme  court  of  the  United  States  had  said: 

"All  enter  Into  the  service  of  tiie  same  master,  to  further  his  Interests  tn 
the  one  enterprise.  Each  knows  when  entering  Into  that  service  that  there 
is  Rome  risk  of  injury  through  tlie  neicllgeiice  of  other  employ^,  and  that 
risk,  which  he  knows  exists,  he  assumes  la  entering  Into  the  employment. 
*  *  *  That  the  running  of  an  engine  by  itself  la  not  a  Separate  tu'anch 
of  service  seems  perfectly  clear.  The  fact  la,  all  the  locomotive  engines  of 
a  railroad  company  are  In  the  one  department,-th«  (^i^eratliv  department; 
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and  those  emplo}^  In  roimlDg  them,  whether  u  engtneen  or  flremen,  an 
etigageil  in  a  common  employment,  and  are  fellow  eerrants."  Ballroad  Oa 
V.  Baugh,  149  U.  S.  S84.  SSO,  13  Sup.  Ct  &14.  87  L.  Ed.  772. 

The  supreme  court  of  Arkansas  had  carefully  considered  and  re- 
pudiated the  theories  of  departments  and  consociation  promulgated 
by  the  courts  of  Illinois,  Georgia,  Kentucky,  and  Tennessee,  because, 
as  that  court  said,  "it  leads  to  confusion  and  possible  absurdities." 
Railway  Co.  v.  Triplett,  54  Ark.  289,  295, 15  S.  W.  831, 16  S.  W.  266. 

3.  When  the  statute  was  passed  there  was  no  definite  meamng 
to  the  terms  in  question  other  than  that  ascribed  to  them  by  the  su- 
preme court  and  generally  accepted.  The  decisions  in  Illinois,  Geor- 
gia, Kentucky,  Tennessee,  and  Texas  on  this  subject  are  inconsistent, 
confused,  and  irreconcilable.   No  rational  definition  of  those  "work- 

'  ing  together  to  a  common  purpose"  or  of  the  "same  department  or 
service"  can  be  conceived  that  will  reconcile  them.  Witness  the  de- 
cisions that  an  engineer  of  one  tr^n  is  not  in  the  same  department 
as  a  brakeman  of  another  train  employed  by  the  same  company 
(Railroad  Co.  v.  Margrat,  51  Ohio  St.  130,  37  N.  E.  11);  that  an  en- 
gineer who  runs  his  engine  into  a  yard  where  the  other  employes 
fn  the  yard  are  engaged  with  him  under  the  directicm  of  the  same 
yardmaster  in  making  up  his  train  was  not  "working  together  to 
a  common  purpose"  with  them  (Railway  Co.  v.  Whitlock  [Tex.  Civ. 
App.]  41  S.  W.  407);  and  that  the  members  of  a  day  crew  and  the 
members  of  a  night  crew  engaged  in  unloading  ties  were  not  working 
together  at  the  same  time  and  place  to  a  common  purpose  (Railroad 
Co.  V.  Echols  [Tex.  Civ.  App.]  41  S.  W.  488,  491).  In  view  of  these 
decisions  would  not  two  men  engaged  tmder  the  same  master  in  un- 
loading cord  wood  by  each  lifting  and  removing  a  stick  alternately  be 
in  different  departments  working  to  different  purposes,  because  they 
would  not  both  be  engaged  in  unloading  the  same  stick  at  the  same 
time?  It  seems  to  me  extremely  impri^able  that  the  legislature  of 
Arkansas  left  the  authoritative  legal  definition  and  the  usual  and  ac- 
cepted meaning  in  that  state  of  the  two  terms  it  used  in  this  statute, 
wandered  into  other  states,  and  adopted  the  confusing  and  imcertain 
conceptions  of  their  meaning  disclosed  in  these  decisions  in  Illinois, 
Georgia,  Kentucky,  Tennessee,  and  Texas, — conceptions  so  impracti- 
cable that  the  courts  of  the  states  of  Virginia  and  West  Virginia, 
which  once  attempted  to  follow  and  enforce  them,  have  reversed  their 
rulings  and  repudiated  them.  Jackson  v.  Railway  Co.,  43  W.  Va.  381, 
27  S.  E.  278,  31  S.  E.  258,  46  L.  R.  A.  337;  Railroad  Co.  v.  Nuckol's 
Adm'r,  91  Va.  193,  21  S.  E.  342. 

4.  When  this  statute  was  enacted,  then  the  ordinary,  commonly 
accepted  meaning  in  Arkansas,  and  the  authoritative  legal  definition 
there,  of  the  term  "department,"  as  applied  to  a  railroad  company, 
was :  "One  of  the  great  divisions  of  its  business ;  such  as  the  operat- 
ing department,  the  auditing  department,  the  legal  deportmtet," — and 
the  ordinarily  accepted  and  the  legal  meaning  of  tne  term,  "those 
employed  by  the  same  master,  working  together  to  a  common  pur- 
pose," was:  "Those  working  together  to  accomplish  the  common 
end  sought  to  be  attained  in  the  department  in  which  they  were  em- 
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ployed."  In  the  absence  of  other  definitions  in  the  legislation  of  a 
state,  the  legal  presumption  is  that  the  legislature  used  and  intended 
to  use  the  words  and  terms  found  in  a  statute  in  their  usual  sense- at 
the  time  and  place  that  the  legislation  was  enacted.  Coming 
Board,  42  C.  C.  A.  154,  157,  102  Fed.  57,  60.  This  stattite  gives  no 
other  definition  of  the  words  or  terms  in  question, — no  evidence  of 
any  intention  of  the  legislature  to  change  or  modify  their  accustomed 
meaning;  and  the  ordinary  presumption  of  law  is  strengthened  by 
the  fact  that  the  authoritative  legal  definition  of  the  terms  was  the 
same  as  their  commonly  accepted  meaning.  These  considerations 
persuade  me  to  believe  that  the  legislature  intended  to  use»  and  did 
use,  them  in  this  sense  in  this  statute. 

5.  Indulging  for  a  moment  the  permissible  assumption  that  this 
local  telegraph  operator  and  this  fireman  were  working  in  their  re- 
spective positions  on  the  day  this  statute  became  a  law,  they  were, 
just  before  it  was  enacted,  "working  together  to  a  common  purpose," 
the  purpose  of  operating  the  railroad,  in  the  same  "department  or 
service,"  the  operating  department  or  service,  and  they  were  fellow 
servants.  Railroad  Co.  v.  Camp,  13  C.  C.  A.  233,  65  Fed.  952,  954; 
Railway  Co.  v.  Clark,  6  C.  C.  A.  281,  57  Fed.  125;  Railway  Co.  v. 
Frost,  21  C.  C.  A.  186,  74  Fed.  965,  967.  The  statute  was  passed, 
hut  it  did  not  change  their  relation.  It  nowhere  asserted  or  inti- 
mated that  they  should  not  continue  to  be  "working  together  to  a 
common  purpose."  On  the  other  hand,  it  expressly  declared  tliat 
those  who  were  "working  together  to  a  common  purpose"  were  fel- 
low servants ;  and  the  operator  and  the  fireman  were  so  working.  Is 
not  the  conclusion  irresistible  that  they  continued  to  be  fellow  serv- 
ants ?  And  as  they  were  working  in  the  same  way  and  to  the  same 
purpose  when  the  accident  occurred,  they  were  then  fellow  servants, 
by  the  express  declaration  of  this  statute.  Continuing  the  indulgence 
of  the  assumption,  these  men  were  in  the  same  department  or  service 
when  the  law  passed,  and  there  was  nothing  in  it  to  divide  their  de- 
l>artment  or  service,  or  to  place  them  in  different  departments  or  dif- 
ferent services.  The  only  suggestion  the  statute  contains  on  this 
subject  is  a  proviso  that,  "nothing  herein  contained  shall  be  so  con- 
strued as  to  make  employes  *  •  *  fellow  servants  with  other 
employes  *  •  •  engaged  in  any  other  department  or  service.'" 
This  proviso  had  no  ai^lication  to  these  men,  because  they  were  in 
the  same  department  or  service,  and  were  fellow  servants,  when  it  was 
])a55ed.  They  were  in  the  same  department  or  service  when  the  acci- 
dent occurred,  and  neither  the  proviso  nor  the  statute  itself  affected 
their  relations  to  each  other  or  to  their  master  in  this  regard.  For 
the  reasons  which  have  now  been  stated,  this  telegraph  operator 
and  this  fireman  were,  in  my  opinion,  fellow  servants,  within  the  true 
intent  and  meaning  of  the  statute  of  Arkansas,  when  the  fireman  was 
injured,  and  the  judgment  below  should  be  reversed  upon  that  ground. 
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OLCOTT  T.  BNNI8-GALVBRT  00MPBB8S  CO. 
(Circuit  Court  of  Appeals.  Fiftb  Clrcttlt  April  29,  19(SJ 
No.  1.120. 


AmtAi.— Rbtiibv— FiNDiNoi  09  Fact  bt  Triai.  Court 

Where,  in  an  action  brought  In  the  circuit  court  a  Jury  was  waived, 
and  the  court  found  a  Judgment  against  the  plaintiff,  and  at  the  request 
of  the  parties  fUed  therewith  findings  of  fact,  which  stated  that  the 
facts  were  the  same  as  those  lo  a  certain  case,  and  tbe  case  cited  eon* 
talned  no  qreclflc  flntUngs  of  nltlmate  facts,  bat  the  opinion  gave  a  stite* 
ment  of  tbB  Ismiea.  a  mllng  as  to  ttie  title  of  prapertar  InTolTBd,  a  rwltal 
<a  ae  ctmtantlons  <a  the  parties  as  to  the  facts  claimed  as  prored,  and 
other  mattOTS  of  fact  Intermingled  with  conelQslons  of  law.  Uit  drcnlt 
court  of  appeals  will  not  review  the  decision. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

On  tbe  26th  day  of  October.  1900,  plaintiff  In  error  brought  this  suit  against 
the  Etnnls-Calvert  Compress  Company,  a  corporation  organized  under  tbe  laws 
of  the  Btate  of  TesaR,  In  trespass  to  try  title  and  for  the  possession  of  a  cer- 
tain  tract  of  land,  being  town  lot  property  situated  In  the  city  of  Waco. 
The  defendant,  after  demurring,  filed  Its  original  answer,  pleading  not  guilty 
nnd  the  statutes  of  limitations  of  three,  five,  and  ten  years.  The  case  was 
tried  before  tbe  court  (a  jury  being  waived  In  writing),  and  the  court  found 
a  judgment  against  plaintiff  In  said  cause  and  adjudged  the  title  to  aald  prop- 
erty to  tSM  defendant:  and  filed  contemporaneously  therewith,  at  the  request 
of  the  parties,  findings  of  fact  and  condntfona  of  law.  as  follows: 

"(1)  The  court  finds  the  facts  In  this  case  to  be  tbe  same  as  those  In  the 
case  of  Houston  &  T.  O  R.  Go.  t.  Bnnls-OftlTeit  Oompreaa  Oa,  decided  by  the 
court  of  civil  appeals,  and  repwted  In  &6  S.  W.  807.  to  whl^  reference  may 
be  made  as  part  hereof. 

"(2)  I  find  that  on  the  Hth  day  of  June,  1877,  the  Houston  &  Texas  Cen- 
tral Kail  way  Company  conveyed  the  property  sued  toe  to  the  Waco  Produce 
Company,  with  tbe  following  language  In  said  deed:  'Mow,  the  separate  and 
independent  conditions  of  this  quitclaim  deed  are  as  follows,  to  wit:  In 
case  the  said  Waco  Produce  Company  shall,  within  six  months  from  date 
hweof,— and  time  Is  declared  to  be  the  essence  of  tlie  ccmtract, — construct 
a  cotton  compress  and  the  necessary  sheds  upon  the  said  tract  of  land 
herein  conveyed,  then,  and  In  tbat  event,  this  Instrument  is  to  take  effect, 
and  not  otherwise:  provided,  nevertheless,  that  in  case  said  Waco  Produce 
Comi>any,  or  any  p^on  holding  or  claiming  under  it,  shall  at  any  time 
thereafter  make  use  of  tbe  tract  herein  conveyed,  or  of  any  part  thereof, 
for  any  purpose  or  purposes  than  that  htfelnbefore  specified,  or  shall  fail 
or  neglect  to  keep  and  maintain  Its  compress  in  good  working  condition,  or 
shall  in  any  way  forfeit  its  cbar^,  or  shall  become  insolvoit,  tbat  on  tbe 
bappenli^  of  any  one  of  said  aereral  contingencies,  or  upon  the  failure  as 
aiSoreaald  of  any  (me  of  them,  tbat  the  title  and  possession  of  said  tract  herein 
conveyed  shall  In  conseqnenee  and  force  thereof,  and  without  tbe  necessity 
of  a  reconveyance.  Ipso  facto  revert  to  and  Invest  in  said  Houston  &  Texas 
Central  Railroad  Company,  Its  succpssots  and  assigns,  and  thereupon  this 
instrument  shall  become  null  and  void  as  against  said  railway  company,  but 
shall  be  In  force  as  an  estcvpri  of  all  claims  to  title  or  possession  as  against 
said  grantee  herein.* 

"(3)  I  find  through  various  links  the  tlUe  of  said  prvpartj  finally  passed  to 
tbe  defendant  In  this  suit  through  those  under  whom  It  holds  under  the  H. 
&  T.  C  Railway  Co..  and  that  the  same  was  occupied  continuously,  prac- 
tically, by  a  compress  thereupon,  until  w  or  about  tiie  year  1892,  what  tbe 
Ennls-Calvert  Compress  Company  abandoned  said  property,  and  from  aald 
date  the  grantor,  or  Its  successtm  or  aselgus.  became  entitled  to  eatet  os  sue 
for  said  property  on  account  of  the  breacb  of  the  conditions  subsequent. 
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*'(4)  I  And  that  on  the  4tta  O&j  of  May,  1888,  all  of  the  propertla  of  the 
Honston  &  Texas  Central  Bailway  Company,  Including  thla  propertr.  was 
ordered  to  be  sold  under  decree  of  the  United  States  circnlt  court  sitting  at 
Galveston,  in  the  case  of  Nelson  8.  Easton  et  aL  Tlie  Houston  Sc  Texas  Oen- 
tral  Railway  Company  et  al.,  and  that  Charles  Dillingham  was  appointed 
master  commissioner  to  sell  the  property,  and  on  the  8th  day  of  Septemb^. 
1S88,  he  sold  all  of  Its  properties  to  Frederic  P.  Olcott,  who  became  the  pm^ 
chaser  at  said  sale,  whlcb  sale  was  duly  confirmed;  and  on  the  IStii  day  ot 
January,  1889,  the  said  Cbatlea  Dillingham,  master  commissioner,  imder  ordcn 
of  tile  court,  executed  and  dellrered  his  deed  to  Vnderlc  P.  Olcott,  in  which 
deed  the  Houston  A  Texas  Central  Railway  Oomiuny  J(rfns,  and  the  property 
conreyed  In  said  deed  Is  described  as  follows,  to  wit:  *The  property  so  coo- 
Teyed  inclndes  the  railroads  of  said  company  from  Honston  to  Dentson  and 
from  Hempstead  to  Austin,  with  the  roadbeds,  rights  of  way,  bnlldlngs,  and 
Improvements  of  every  kind  and  description  connected  with  the  said  rail- 
roads, or  any  part  thereof,  and  all  their  appurtMiances,  and  also  all  rolling 
stock  and  eqnlpmrats,  materials,  supplies,  and  personal  property  of  every 
kind  [nocured  for  or  in  any  manner  connected  with  said  rallroada,  or  used 
thereon,  or  any  part  thereof;  also  all  the  chartered  rights,  llbwtlea,  prfTll^es, 
Immunltiefl  and  franchises  of  said  railway  cmnpany  of  every  kind  and  de- 
scription whatsoevo'  appertaining  to  said  railroads;  also  all  the  lands 
which  have  been  received  from  the  state  of  Texas  for  the  construction  of  Its 
said  railways,  not  Including  the  lands  covered  by  the  said  first  mortgage 
on  the  said  Waco  and  Northwestern  Division;  and  also  all  other  lands, 
town  lots,  or  blocks,  and  real  estate  or  Interests  In  real  estate,  of  every  kind 
and  description  to  which  said  railway  company  has  title,  claim,  or  equitable 
ownership;  and  also  all  the  tolls,  earnings,  freights,  receipts,  and  moneys 
at  every  bdnd  and  description  of  said  railway  company  from  said  railways, 
and  all  personal  proper^,  bonds,  stocks,  choees  In  action,  assets,  acconnts. 
and  claims  of  every  kind  of  said  railway  company,  appertaining  to  said 
railways,  saving  and  reserving  eucb  portions  of  said  lands  as  have  be«n 
heretofore  and  prior  to  May  4,  1888,  sold  to  other  purchasers,  but  Inclnd- 
Ing  all  securities  for  unpaid  consideration  at  said  sales,  the  amount  of 
such  soles  included  in  this  deed  being  estimated  to  amount  exdusive  of  the 
lands  pertoining  to  the  railways  themselves,  to  about  four  millions  three 
hundred  and  forty  thousand  three  hundred  and  tbirty-nlne  acres,  and  includ- 
ing all  property  of  wbatov»  character,  description.*  ete.  Tbat  on  the  let 
day  of  April.  1890.  the  said  Frederle  P.  (Hcott  sold  part  of  said  i^roperty  so 
purchased  by  blm  to  the  Houston  &  Texas  Central  Railroad  Onupany,  the 
present  corporation,  using  the  following  language,  to  wit:  The  railways  for- 
merly of  the  Houston  &  Texas  Central  Railway  Company  from  Houston 
to  Denlson  and  from  Hempstead  to  Austin,  with  the  roadbeds,  rights  of  way, 
bnlldlngs,  and  improvements  of  every  kind  and  description  connected  with 
the  said  railways,  or  any  part  thereof,  and  all  their  appurtenances;,  and 
ahso  all  rolling  stock,  and  equipments,  material,  supplies,  and  personal  prop- 
erty of  every  kind  procured  for  or  in  any  manner  connected  with  said  rail- 
ways, or  used  thereon,  or  any  part  thereof;  also  all  the  chartered  ri^ts, 
liberties,  prlTlleges,  immnnltlea,  and  franchises  of  said  railroad  company  of 
every  kind  and  description  whatsoever  appertaining  to  said  rallwaya:  and 
also  all  the  tolls,  earnings,  freights,  receipts,  and  moneys  of  ev»>y  kind  and 
description  of  said  railway  company  from  said  railways,  and  all  personal 
property,  bonds,  stocks,  ehoses  in  action,  assets,  accounts,  and  claims  of  every 
kind  of  said  railway  company  appertaining  to  said  railways, — It  being  Oie 
Intent  and  pnrpoee  of  these  presents  that  there  shall  be  hereby  granted  and 
conveyed  to  the  party  of  the  second  part  (the  railroad  company)  all  the  rail- 
ways, properties,  rights,  privileges,  and  franchises  purchased  by  and  cmi* 
veyiad  to  the  party  of  the  first  part  (Frederic  P.  Olcott)  under  such  decree 
of  foreclosure,  excepting  only  town  lots  which  formerly  belonged  to  the  Hons- 
ton &  Texas  Central  Railway  Company,  and  lands  derived  by  said  last-men- 
tioned railway  company  from  the  state  of  Texas,  and  not  forming  part  of 
the  right  of  way.  or  being  appurtenant  to  or  used  In  connection  with  the 
operation  of  the  railways  hereinbefore  described,  and  except  the  right  title, 
and  interest  at  law  or  in  equity  formeriy  belonging  to  Mid  Houston  &  T>exas 
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Ocntnl  Ztallwar  Company  to  the- land*  and  town  lots  standlnt;  on  the  IStli 

day  of  January,  188&,  or  originally  standing  of  record  In  the  names  of  A. 
Oroesbeck  and  others,  tmstees.  In  the  counties  of  Bastrop,  Braxoe,  Brown, 
ColUn,  CaMw^,  Dallas,  Ellh,  Fayette,  Freestone,  Falls,  Orayson,  Oonsales, 
Johnson,  Kaufman,  Limestone,  Lee,  McLennan,  NaTano*  Bobertoon.  Waata- 
ington,  and  Wharton,  all  tn  the  state  of  Texas.* 


"(1)  I  find,  as  a  matter  of  law,  that  the  Houston  &  Texas  Central  Railway 
Company,  or  Its  assignee,  Frederic  P.  Olcott,  had  the  right  to  re-enter  and 
take  possession  of  said  ivroperty  npcm  breach  of  the  conditions  subsequent, 
which  said  premises  were  abandoned  for  compress  purposes  in  the  year  180Q. 

"(Zi  I  further  find  that  by  reason  of  the  language  In  said  deed  from 
Frederic  P.  Olcott  to  the  Houston  &  Texas  Central  Railroad  Company,  con- 
veying all  'cboses  In  action,'  said  Frederic  P.  Olcott  conveyed  to  said  Houston 
A  Texas  Central  Railroad  Company  all  his  right,  title,  and  Interest  In  and 
to  said  land,  and  his  right  of  re-entry  on  acconnt  of  said  conditions  subse- 
quent being  broken. 

"(8)  X  further  find,  by  reason  of  the  Judgment  In  the  suit  of  Houston 
ft  T.  O.  R.  Co.  T.  Ennls-CalTert  Comjwess  Co.,  supra,  and  affirmed  by  the 
court  of  dTll  appeals,  that  the  defendant  In  tida  case  Is  entitled  to  recorer 
the  land  sued  for  horeln. 

"I  therefore  find  tm  the  defendant  her^n.  and  direct  the  judgment  to  be 
entered  accordbigly. 


On  tills  writ  the  aaslgsraant  of  emra  atta<^  all  the  condoalons  ot  law  aa 
found  by  the  trial  judge. 

T.  D.  Cobbs,  for  plaintiff  in  error. 

L.  W.  Cam{A>eU,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHEI<BY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
first  finding  of  fact  is  that  the  facts  in  this  case  are  the  same  as  in  the 
case  of  Houston  &  T.  C.  R.  Co.  v.  Ennis-Calvert  Compress  Co.,  de- 
cided by  the  court  of  civil  appeals,  and  reported  in  56  S.  W.  367,  to 
which  reference  may  be  made.  If  we  turn  to  the  said  reported  case, 
we  find  an  opinion  of  the  court  of  civil  appeals  reviewing  a  trial  and 
judgment  in  the  district  court  of  McLennan  county,  Tex.,  in  a  suit  for 
trespass  to  try  title,  involving  the  property  herein  in  controvwsy. 
There  was  no  specific  finding  oifacts  in  the  district  court  of  Mclennan 
county,  nor  is  there  any  such  finding  in  the  report  of  the  case  as  de- 
termined in  the  court  of  civil  appeals ;  but  we  find  in  the  opinion  of  the 
court  a  statement  of  the  issues  between  the  parties,  the  compress  com- 
pany's title,  and  a  ruling  as  to  the  divestiture  of  title  depending  upon 
a  re-entry  by  the  original  grantor,  a  recital  of  the  contentions  of  the 
parties  as  to  the  facts  claimed  and  the  facts  proved,  and  many  other 
matters  of  fact  more  or  less  intermingled  with  conclusions  of  law ;  but 
nowhere  in  the  opinion  do  we  find,  without  much  analysis  and  ex- 
amination, any  clear-cut  finding  of  fact, — ultimate  fact.  This  is  not  a 
finding  of  fact  that  we  are  called  upon,  or  ought  to  be  called  upon,  to 
consider,  even  if  the  report  of  the  case  to  which  we  are  sent  to  find 
facts  had  been  recited  in  the  record.  On  the  waiver  of  a  jury  in  a  civil 
case  in  the  circuit  court  the  finding  of  facts  by  the  court  is  strictly  anal- 
ogous to  a  special  verdict,  and  ^ould  state  the  ultimate  facts  of  the 
case.   Norris  y.  Jackson,  9  Wall.  125,  19  L.  Ed.  60S;  Coddington  v. 
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Richardson,  lo  Wall.  516,  19  L.  Ed.  981 ;  Town  of  Martinton  v.  Fair- 
banks, 112  U.  S.  670,  5  Sup.  Ct.  321,  28  L.  Ed.  862.  To  the  same 
effect  is  Raimond  v.  Parish  of  Terrebonne,  132  U.  S.  192,  10  Sup.  Ct 
57*  33  L.  Ed.  309,  which  seems  to  be  a  case  in  many  respects  similar  to 
this,  and  the  court  said : 

"In  the  present  case  the  pleadings  present  Issoes  of  fact.  There  is  no  bill 
of  excpptfons.  The  so^alled  statement  of  facts  1b  mainly  a  recapltnlatton  of 
evidence  Introdnced  hy  the  parties  at  the  trial.  The  case  was  not  sabmltted 
to  the  decision  of  the  court  upon  that  statement  only,  but  the  court  made 
a  further  finding  as  to  what  took  place  at  the  trial.  That  finding  men^ 
states  that  the  parties  admitted  that,  so  far  as  the  facts  were  stated  In  a  cer- 
tain reported  opinion  of  the  supreme  court  of  Louisiana,  they  were  a  correct 
statement  of  the  facts  of  this  case;  bat  that  each  party  claimed  that  there 
exlste<1  additional  facts,  as  to  which  there  Is  no  finding.  On  referring  to 
that  opinion,  such  facts  as  are  there  stated  appear  to  be  scattered  tbroogb 
It,  Intermln^ed  wltb  statements  of  conflicting  eridence  and  with  the  court's 
conclusions  of  fact  upon  that  evidence,  as  well  as  with  Its  concIusliHu  of  law. 
State  V.  Police  Jury  of  Terrebonne  Parish,  80  Ia.  Ann.  287.  In  short,  there 
Is  nothing  In  the  present  case  which  can  be  called.  In  any  legal  or  inroper 
sense,  either  a  statement  of  facts  by  the  parties  or  a  finding  of  facta  by  the 
court;  and  no  question  of  law  Is  presented  in  such  a  form  as  to  authorize 
this  court  to  consider  it.   Judgment  affirmed." 

In  the  present  case  there  is  a  bill  of  exceptions  that  purports  to  re- 
cite a  part  of  the  evidence,  to  wit,  the  transfer,  through  foreclosure 
proceedings,  from  the  Houston  &  Texas  Central  Railway  Company  to 
F.  P.  Olcott,  and  from  F.  P.  Olcott  to  the  Houston  &  Texas  Central 
Railroad  Company,  all  as  recited  above  in  the  fourth  finding  <rf  fact; 
and  the  bill  concludes  with  the  finding  of  facts  and  conclusions  o(  law 
as  above  given,  so  that  this  bill  of  exceptions  does  not  in  any  respect 
aid  the  first  finding  of  fact.  The  third  and  last  conclusion  of  law  con- 
tains the  trial  judge's  reason  for  judgment,  and  is  based  upon  the 
judgment  in  the  case  of  Houston  &  T.  C.  R.  Co.  v.  Ennis-Calvert  Com- 
press Co.,  affirmed  in  the  court  of  civil  appeals,  which  is  in  the  record 
only  as  referred  to  in  the  first  finding  of  fact.  This  shows  that  the 
finding  of  facts,  with  the  first  eliminated,  is  partial  and  incomplete,  and 
the  case  is  in  no  condition  for  our  review  on  the  sole  question  involved ; 
i.  e.,  whether  the  facts  ^oved  and  found  warranted  the  judgment 
rendered. 

The  judgment  of  the  circuit  cotirt  is  afiirmed. 


McNAHARA  et  al.  ▼.  FB0VTDEN1?  8A7.  LIFE  ASSUR.  SOC  OF  NSW 

YORK  et  al. 


L  AonOHS— Ihtbrpleader— Bill — Demdrrbb— EqniTT. 

Where  a  bill  Is  good  as  in  the  nature  of  a  bill  of  Interpleader,  and 
shows  equities  In  favor  of  complainant  entitling  it  to  r^tef,  a  demnzrer 
thereto  should  be  ovormled,  even  though  It  be  not  good  as  a  par*  bUl 
of  Interpleader. 
Sl  8aur— Dbpault— iKjDifCTioif— Coara. 

Where  one  defendant  In  a  blU  of  Interpleader  estobttsbea  his  tlUe,  and 
the  other  makes  defaolt,  the  court  will  decree  payment  of  the  fimd,  leM 
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pIslntUTs  costs,  to  the  fonner,  and  a  perpetual  Injanettcn  against  the 
latter,  and  also  that  he  pay  the  eo^  of  the  former,  together  with  the 
costs  paid  plaintiff. 
Il  Haiib— Cboss  BiLir— Neobbsitt. 

A  cross  bill  In  an  Interpleader  suit  is  not  necessary  to  snstaln  a  de- 
cree fbr  a  Boceessfnl  defendant  as  against  defendants  who  hare  de- 
faulted. 

4  Same— Depatilt  tk  Depbnd ants— Right  to  Questios  Decree. 

Defendants  In  an  Interpleader  suit  who  have  defaulted  are  not  In  a 
position  to  complain  of  a  decree  In  favor  of  a  successful  defendant  as. 
If  they  are  not  to  receive  the  fund  or  any  part  thereof.  It  la  no  concern 
of  theirs  how  It  IB  awarded. 

&  Same— Interest  of  Couplainaht. 

Where  a  life  Insurance  company  which  Issued  a  policy  conditioned  to 
pay  a  stated  sum,  less  any  Indebtedness  on  account  of  tlie  policy,  on  proof 
of  death  of  the  Insured,  filed  a  bill  of  Interpleader  against  two  defend- 
ants, each  of  whom  claimed  under  the  policy,  setting  fortli  in  tbe  bill 
all  the  facts,  and  that  there  was  at  the  death  of  the  insured  a  certain 
sum  due  for  premium  which  was  deducted  from  the  face  of  the  policy, 
and  the  balance,  with  interest,  deposited  In  court,  the  exls.tence  of  such 
indebtedness  for  premium,  and  deduction  thereof  In  making  such  deposit, 
did  not  make  complainant  an  interested  party,  so  as  to  deprive  the  bill 
of  its  intended  character  as  a  pure  bill  of  interpleader. 

(L  Samr— Somcitor's  Fee. 

Where  a  life  insurance  company  flies  a  bill  of  Interpleader  against  two 
adverse  claimants  under  the  policy,  and  deposits  the  amount  due  there- 
under in  court  It  should  be  allowed  a  solicitor's  fee,  to  be  paid  tu  the 
first  instance  b£  the  prevailing  defendant 

7.  SiLME— Decree- HARULBaa  Rbcitai,. 

Where  one  defendant  in  a  bill  of  intezideadw  demurred  to  the  bill  and 
declined  to  answer  after  his  demurrer  was  overruled,  a  recital  In  the 
decree  that  "no  demurrer,  plea,  disclaimer,  or  answer  has  been  filed." 
except  by  the  answering  defendant  should  be  construed  to  mean  that 
no  valid  demurror,  etc.,  bad  been  filed,  and,  If  such  unnecessary  recital 
was  erroneous  at  all.  It  was  harmless  am:. 

Appeal  from  the  Circuit  Court  o{  the  United  States  for  the  East- 
ern Disbict  of  Louisiana. 

This  cause  Is  me  wherein  the  Provident  Savli^  Life  Assurance  Socle^ 

of  Kew  York  brings  a  bill  against  Ernest  M.  Loeb  and  the  widow  and  heirs 
of  Robert  McNamara.  The  bill  alleges  the  issue  of  a  policy  whereby  the  com- 
pany promised  to  pay  to  Moses  Schwartz,  hla  executors,  administrators,  or 
assigns,  the  sum  of  $10,000,  less  any  indebtedness  on  account  of  the  policy, 
within  00  days  after  receipt  of  satisfactory  pnot,  at  its  office  In  Mew  YorK 
of  the  death  of  Bobert  McNamara;  the  death  of  McXamara;  the  fumlsblug 
of  proofs  of  death  by  Ernest  M.  Loeb,  assignee  of  Moses  Schwartz,  and  also 
by  Robert  McNamara,  claiming  to  be  a  son  and  a  rein^sentative  of  the  heirs 
of  Bobert  McNamara,  and  each  claiming  to  be  entitled  to  tli«  iwoceeds  ot  the 
policy.  The  bill  contains  allegations  that  the  cmnplaloant  claims  no  Inttfast 
in  the  subject-matter  of  the  contention,  viz.,  jiie  amount  due  under  the  policy; 
ttas  Incurred  no  Independent  liability  to  either  party;  is  perfectly  Indifferent 
l>etween  them,  In  the  position  merely  of  a  stakeholder;  that  the  amount  due 
upon  the  policy  is  the  sum  of  $10,000,  less  certain  premiums  amounting  to 
$337.50,  leaving  n*ue  $0,062.50.  The  bill  further  alleges  a  deposit  of  this 
money  in  court.Xitb  Interest  at  6  per  cent  per  anaam  from  March  28,  1901, 
up  to  date  of  deposit  and  the  prayer  of  the  bill  that  the  defendants  intoplead 
and  settle  and  ad^st  between  themselves  their  rights  or  claims,  or  that  they 
be  restrained  by  injunction  from  prosecuting  any  action  or  actions  at  law  w 
In  equity  against  the  complainant  for  the  recovery  ot  any  amount  due  or  to 
become  due  undo-  the  poucy.  To  this  bill  an  answer  was  filed  by  the  de- 
fendant Loeb.  claiming  in  his  own  right  as  assignee  of  Moses  Schwartz  the 
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entire  amount  of  tbe  deposit  nie  McNamarai  appeared,  and  JolnUy  filed 
a  cweral  demurrer.  Tbla  demnrrer  was  ovOTuled.  and  10  days  allowed  In 
vhlcb  to  further  plead  or  answer.  At  the  expiration  of  tbe  10  days  a  motion 
WB8  made  by  the  HcNamaras  asking  fear  an  addltlooal  delay  «f  5  Cmj» 
wltUn  which  to  anawOT.  which  motioo  was  granted.  This  order  was 
granted  June  24th,  and  expired  June  Zdth,  but  no  fnrtbeF  i^eadlnga  were 
filed.  On  July  IStb.  on  motl<m  of  complainant,  an  order  waa  entered  taking 
tbe  bill  pro  confesso  against  the  McMamara  defendants.  The  cause  there- 
upon proceeded  to  final  hearing  as  between  the  complainant  and  tiie  de- 
fendant Loeb  and  the  MeXamara  heirs. 

The  decree  was  In  accordance  with  the  prayer  of  the  bllL  It  fixed  the 
fees  of  the  solicitor  tor  the  complainant,  payable  oat  of  the  fnnd  In  court, 
at  $160,  perpatnated  ISxb  prdlmlnary  Injunction,  and  ordered  that  the  resldne 
of  tbe  fnnd  In  court,  after  payment  of  the  eoata  of  the  con^lalnant,  should 
be  paid  over  to  the  defendant  Loeb,  and  that  the  other  defendants  should 
be  condemned  In  soUdo  to  pay  to  the  defendant  Loeb  his  costs  of  court  and 
also  the  costs  allowed  to  the  complainant  out  of  the  fnnd  In  court.  Prom 
this  decree  the  MeXamara  defendants  have  prosecuted  an  appeaL 

Tbe  assignments  of  error  may  be  condensed  under  four  heads,  as  follows: 
ViTBt  Did  tbe  court  en  in  sustaining  the  demurrer  filed  by  the  McNamara 
defendants?  Second.  Did  the  court  err  In  rendering  a  final  decree  In  favor 
of  defendant  Loeb  in  the  absence  of  any  cross  bill  filed  by  him  or  of  any 
process  In  bis  behalf  as  against  defendants?  TUrd.  Did  the  court  err  In  al- 
lowing BoUcitor'a  fees  to  die  complainant?  Fourth.  Did  the  court  «r  in  de- 
creeing against  ttxe  McNamara  defendants  as  In  default? 

Robert  J.  Maloney  and  T.  R.  Beckwith,  for  appellants. 
Solomon  Wolff  and  E.  B.  Kruttschnitt,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above),  i. 
Judge  Parlange,  in  the  circuit  court,  overruled  the  demurrer  on  the 
ground  that  the  bill,  if  not  good  as  a  pure  bill  of  interpleader,  was 
certainly  good  as  a  bill  in  the  nature  of  a  bill  of  interi^eader,  and 
showing  equities  in  favor  of  complainant  entitling  it  to  relief ;  citing 
Groves  v.  Sentell,  153  U.  S.  485,  14  Sup.  Ct.  898,  38  L.  Ed.  785, 
and  other  authorities.  This  ruling  is  fully  supported  by  the  adjudged 
cases  cited,  and,  so  far  as  the  demurrer  to  the  bill  is  concerned. 
Judge  Parlange's  opinion,  found  in  the  record,  needs  neither  to  be 
amplified  nor  supported. 

2.  It  is  not  contended  in  this  court  that  the  decree  pro  confesso 
against  the  McNamara  defendants  was  erroneously  taken,  nor  that 
said  defendants  were  not  actually  in  default.  "If  one  defendant  in  a 
bill  of  interpleader  establishes  his  title  and  the  other  makes  default, 
the  court  will  decree  payment  to  th«  former,  and  a  perpetual  injunc- 
tion against  the  latter."  2  Daniell,  Ch.  PI.  &  Prac  (sth  Ed.)  1494, 
note.  To  the  same  effect  see'2  Beach,  Mod.  Eq.  Prac.  §  638.  That 
this  is  correct  practice  is  declared  in  many  adjudged  cases.  See 
Richards  v.  Salter,  6  Johns.  Ch.  445 ;  Plaster  Co.  v.  White,  44  Mich. 
25,  5  N.  W.  1086;  Badeau  v.  Rogers,  2  Paige,  20Q-^  • 

Richards  v.  Salter  was  decided  by  Chancellor  Kqj^  on  a  review 
of  the  practice  and  authorities,  and  we  quote,  as  conclusive  on  the 
subject,  from  his  opinion,  as  follows: 

"The  defendant  S.  has  answered,  and  set  forward  his  right  and  titie  to  tbe 
money,  and  tbe  oOiec  defendants  have  not  auppcarted  their  claim.  Upon  tlil^ 
bill  the  qnestlcm  of  right  may  be  decided  In  favor  of  one  defendant  against 
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anotbw.  If  one  d^endant  estabtlshea  «  tltl^  end  the  otber  makee  default 
the  court  wOl  de<s«e  paTment  to  the  tormer*  and  a  perpetual  Injunction 
agalntt  fbe  latter.  This  vas  m>  done  In  Bolton  t.  Williams.  4  Brown.  Cb. 
297;  and  also  In  Bodges  v.  Smith,  decided  by  I^rd  Kenyon  as  master  of 
the  rolls  (1  Ooz.  Ob.  357.  and  cited  by  Sir  William  Grant  In  AngeU  t. 
Hadden,  16  Yes.  208).  The  defendant  S.  Is  entitied  to  the  fund,  subject  to 
the  plaintlirs  costs;  and  the  other  defendants,  who  have  set  up  a  groundless 
claim,  and  by  that  means  compelled  the  plaintiff  to  resort  to  his  bill  of  Inter- 
pleader, and  put  the  defendant  8.  to  the  necessity  of  defending  this  suit, 
ought  to  pay  to  tiie  defendant  8.  tate  costs  of  this  suit  as  well  as  the  costs  of 
the  plalntUC  which  the  de^udant  8.  la.  In  the  flrst  Instance,  obliged  to  pay 
out  of  the  fund  In  court*' 

The  defendant  Loeb  asserted  title  in  his  answer,  and  established 
the  same  by  {uU  proof,  and  under  the  correct  practi^  was  entitled 
to  a  final  decree,  and  no  cross  bill  against  the  defendants  in  default 
was  necessary.  And  this  seems  dear  when  we  notice  the  £act  that 
said  defendants  neither  asserted  title  to  the  fmid  in  court  nor  denied 
Loeb's  title  to  said  fund.  We  note,  further,  that  said  defendants  so 
being  in  default,  and  necessarily  so  adjudged  by  the  cotut,  are  in  no 
position  to  complain  of  a  decree  in  Loeb's  favor.  If  they  are  not  to 
receive  the  fund  nor  any  part  thereof,  it  is  no  concern  of  theirs  as 
to  how  it  is  awarded. 

3.  In  ruling  on  the  demurrer,  it  was  not  necessary  to  determine 
whether  the  bill  was  a  pure  bill  of  interpleader  or  a  bill  showing 
equities  in  the  nature  of  an  in,terpleader;  but,  to  review  the  allow- 
ance to  the  com{dainant  of  a  solicitor's  fee,  it  is  necessary  to  go  fur- 
ther, and  consider  the  exact  character  of  the  bill.  The  bill  was  in- 
tended to  be  and  it  contains  all  the  allegations  necessary  for  a  pure 
bill  of  interpleader,  and  if  it  is  not  such  a  bill  it  is  because  the  com- 
plainant, notwithstanding  his  allegations  to  the  contrary,  has  an  in- 
terest in  the  subject-matter  of  the  suit.  No  other  objection  has  been 
presented.  The  contention  is  that  as  the  complainant  has  not  paid 
in  the  full  $10,000  named  in  the  policy,  but  has  retained  the  sum  of 
$337.50,  the  amount  due  for  unpaid  premiums  as  stipulated  in  the 
policy,  the  amount  so  retained  is  in  contest,  and  to  that  extent  the 
complainant  is  interested  in  the  subject-matter  of  the  suit.  The  pol- 
icy expressly  stipulates  that  on  the  death  of  Robert  McNamara  the 
insurance  company  shall  pay  to  the  legal  representatives  or  assigns  of 
said  McNamara  the  sum  of  $10,000,  less  any  indebtedness  on  ac- 
count of  the  policy.  On  the  death  of  McNamara  $337.50  in  unpaid 
premiums  became  due  on  account  of  the  policy,  and  thereby  the  in- 
surance company  was  bound  by  its  contract  to  pay  to  the  legal  rep- 
resentatives and  assigns  of  McNamara  the  sum  of  $10,000,  less  said 
premiums,  to  wit,  $9,662.50;  and  this  sum,  still  following  the  terms 
of  the  policy,  became  due  on  the  i8th  day  of  February,  1901,  90 
days  after  proof  of  death  was  received,  and  it,  together  with  6  per 
cent,  interest  thereon  from  that  day  to  the  filing  of  the  bill,  was 
paid  into  court.  As  the  contract  was  specific,  and  the  amount  due 
was  certain  (and  that  is  always  certain  which  can  be  made  certain), 
there  was  no  room  for  any  contest  as  to  the  amount  due  under  the 
policy,  and  any  interest  of  the  complainant  in  the  subject-matter  of 
the  suit  arising  from  the  source  indicated  is  too  remote  to  be  seriously 
considered.  Just  as  well  might  we  consider  that  the  complainant 
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was  interested  in  the  subject-matter  of  the  suit  because  the  com- 
plainant only  paid  in  6  per  cent,  interest  from  February  i8,  1901, 
instead  of  from  November  19,  1900,  the  day  proofs  of  death  of  Mc- 
Namara  were  furnished,  or  even  from  October  23,  1900,  the  date  of 
McNamara's  death.  The  interest  in  the  subject-matter  of  the  suit 
sufficient  to  deny  the  complainant  the  right  to  bring  a  strict  bill  of 
interpleader  must  be  a  substantial,  contested  right;  otherwise,  no 
such  bill,  however  meritorious  the  case,  could  ever  be  enterUined. 
In  this  case,  neither  by  the  bill  nor  by  any  legitimate  inference  to 
be  drawn  from  the  evidence,  does  it  appear  that  the  complainant  had 
any  substantive  or  substantial  interest  in  the  subject-matter  of  the 
suit.  Where  no  such  interest  is  shown,  and  the  complainant's  acts 
in  the  premises  have  been  free  and  above  board,  and  conducive  to 
equity,  a  solicitor's  fee  may  be  allowed.  Groves  v.  Sentell,  supra; 
Lottery  Co.  v.  Qark  (C.  C.)  16  Fed.  20;  Trustees  v.  Greenotigh,  105 
U.  S.  535,  26  L.  Ed.  1157;  Spring  v.  Insurance  Co.,  8  Wheat.  268, 
5  L.  Ed.  614;  Daniel  v.  Fain,  5  Lea  (Tenn.)  258. 

4.  We  understand  that  part  of  the  first  paragraph  of  the  decree 
appealed  from,  which  declares  that  "no  demurrer,  plea,  disclaimer, 
or  answer  has  been  filed  to  said  bill  of  complaint  by  any  of  the  de- 
fendants herein  other  than  said  Ernest  M.  Loeb,  to  mean  that  the 
McNamara  defendants  filed  no  valid  and  sufficient  demurrer,  i^ea, 
disclaimer,  or  answer  to  said  bill.  The  demurrer  interposed  by  said 
defendants  had  been  properly  overruled,  and  for  the  purpose  of  the 
decree  to  be  rendered  was  of  no  more  force  or  effect  than  if  it  had 
never  been  filed.  Besides,  the  recital  in  question  was  wholly  un- 
necessary, and,  if  erroneous  at  all,  it  was  harmless  error. 

We  find  the  decree  appealed  from  was  in  aU  respects  in  accordance 
with  equity  rules  and  practice,  and  the  same  is  affirmed. 


GOLDSMITH  T.  THURINOIA  INS.  CO.  OF  ERFURT.  GERMANY. 


Trial— Question  fob  Jcrt— Substantial  Evtobnce— Judgkent  of  Reabor- 
ABi.K  Men. 

Where  there  Is  substantial  erldeoce  teading  to  ef>tabllsb  each  conteo- 
tion  over  an  Issue  of  fact,  and  reasonable  men.  In  the  exercise  of  a  fair 
and  impartial  Judgment,  may  well  reach  a  conclusion  sastatalng  elth«" 
contention,  the  Issue  should  be  submitted  to  the  jury. 
(Syllabus  by  the  Court) 


In  &-ror  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Nebraska. 

J.  H.  McCulloch  (R.  S.  Hall  and  J.  J.  O'Connor,  on  the  brief), 
for  plaintiff  in  error. 
H.  C.  Brome  (A.  H.  Burnett,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 


(Circuit  Oonrt  of  Appeals,  Eighth  areuit   AprU  14, 1902.) 


No.  1,645. 
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SANBORN,  Circuit  Judge.  The  plaintiff,  Joseph  Goldsmith,  had 
a  policy  of  insurance  of  the  Ihuringia  Insurance  Company,  oi  Erfurt, 
Germany,  for  one  year  from  September  lo,  1897,  on  his  stock  of 
goods  while  located  and  contained  in  the  brick  building  at  No.  1401 
Douglas  street,  in  the  city  of  Omaha,  and  not  elsewhere.  On  the 
24th  and  25th  days  of  May,  1898,  he  moved  his  stock  from  the  build- 
ing at  1401  Douglas  street  into  the  building  at  1407  Harney  street, 
in  the  dty  of  Omaha,  and  at  about  6  o'clock  in  the  afternoon  of  the 
latter  day  it  was  damaged  by  fire.  He  sued  the  insurance  company 
on  the  policy,  and  it  defended  on  the  ground  that  the  goods  described 
in  the  poli^  had  been  removed  before  the  fire  from  the  place  in 
which  they  were  insiu%d,  so  that  when  it  occurred  they  were  not 
covered  by  the  contract.  At  the  close  of  the  evidence  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  defendant,  and  this  ruling 
is  the  principal  error  assigned. 

The  evidence  which  conditions  the  correctness  of  this  ruling  dis- 
closed these  facts :  Brennan,  Love  &  Co.  were  the  agents  of  the  in- 
surance company  in  Omaha.  A.  J.  Love,  a  member  of  that  firm, 
was  the  active  manager  of  their  insurance  business,  and  Miss  Dunn 
was  their  stenographer.  Edward  E.  Howell  was  the  agent  of  the 
plaintiff.  He  procured  the  policy  for  him  from  Brennan,  Love  & 
Co.  originally.  A  few  days  before  May  25,  1898,  Love  saw  the  goods 
of  the  plaintiff  moving  toward  Harney  street,  and  he  told  Howell 
that  he  would  not  consent  to  a  transfer  of  this  insurance  to  the  goods 
in  their  new  location.  On  the  morning  of  May  25th  Howell  sent  to 
the  office  of  Brennan,  Love  &  Co.  the  plaintiff's  policy,  with  a  removal 
slip  attached,  ready  for  the  signature  of  Brennan,  Love  &  Co.,  where- 
by they,  as  agents  of  the  defendant,  consented  to  the  transfer  of  the 
policy  and  the  insurance  to  the  i^aintiff's  stock  of  merchandise  in  its 
new  location,  and,  through  his  messenger,  requested  them  to  sign 
it.  Mr.  Love  was  not  in  the  office.  Miss  Dunn  received  and  kept 
the  policy  and  slip.  She  replied  to  the  request  that  she  would  rather 
refer  the  matter  to  Mr,  Love  before  she  let  it  go  out  of  her  hands, 
but  that  she  would  sign  the  permit  if  Mr.  Love  approved  it.  Miss 
Dunn  and  Mr.  Love  testified  that  the  matter  was  not  called  to  his 
attention,  and  that  he  did  not  know  or  approve  of  the  transfer  before 
the  fire.  During  the  day,  and  before  the  fire,  Miss  Dunn,  however, 
signed  the  slip  with  the  name  Brennan.  Love  &  Co.,  as  she  was  au- 
thorized and  accustomed  to  do  when  such  transfers  were  approved 
by  Love.  She  left  the  policy,  with  the  removal  slip  thus  signed, 
upon  her  desk.  The  next  morning  the  office  boy  handed  it  to  a  mes- 
senger of  Mr.  Howell  before  Mr.  Love  or  Miss  Dunn  had  arrived 
at  the  office.  Love  testified  that  he  first  learned  about  this  removal 
slip  on  the  morning  of  May  26,  1898,  the  day  after  the  fire.  On 
that  morning  he  went  to  the  plaintiff's  store,  had  an  interview  with 
kaa,  said  nothing  about  the  expiration  or  lapse  of  his  policy,  and 
told  him  he  would  send  an  adjuster  to  investigate  the  fire.  On  the 
same  day  he  wrote  and  sent  to  the  plaintiff  a  letter  in  which  he  noti- 
fied him  that  his  policy  would  be  canceled  at  noon  on  that  day,  "sub- 
ject to  a  loss  which  occurred  at  6:18  p.  m.  yesterday." 

Would  all  reasonable  men,  in  the  fair  exercise  of  their  impartial 
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judgment,  be  compelled  to  conclude  from  this  evidence  that  the  agent 
Love  did  not  know  and  apix'ove  of  the  transfer  of  the  insurance  be- 
fore the  fire?  A  careful  review  of  the  testimony  fails  to  convince 
that  this  question  should  be  answered  in  the  afiirmatlTc,  and  it  is  only 
when  it  can  be  so  answered  that  an  issue  of  £act  may  be  pfx>pei1y 
withdrawn  from  the  jury.  Mr.  Love  and  Miss  Dunn  testify  that  he 
did  not  approve  the  transfer.  But  the  acts  and  interpretations  of 
parties  to  contracts  before  controversies  arise  are  often  as  cogem  and 
persuasive  evidence  upon  the  question  of  their  existence  and  mean- 
ing as  their  testimony.  Miss  Dunn  told  the  messenger  she  would 
sign  the  slip  if  Mr.  Love  approved  it.  She  did  sign  it.  Mr.  Love 
knew  she  had  signed  it  the  next  morning,  and  he  knew  the  stock 
had  been  moved,  but  he  did  not  questi<m  the  existence  and  validity 
of  the  policy,  or  the  liability  of  the  company  for  the  loss.  On  the 
other  hand,  he  acknowledged  the  liability,  and  made  the  cancella- 
tion of  the  policy  expressly  subject  to  the  loss.  It  is  true  that,  if 
the  transfer  slip  was  not  approved  before  the  fire,  he  could  not  create 
a  liability  of  the  company  by  acknowledging  or  admitting  it  after 
the  fire.  But  the  signature  of  Miss  Dunn  to  the  slip,  and  Love's 
interview  with  the  plaintiff,  and  his  cancellation  of  the  policy,  subject 
to  the  loss,  after  the  fire,  are  competent  and  persuasive  evidence  on 
the  issue  whether  or  not  Love  was  aware  of  and  approved  the  trans- 
fer. They  may  persuade  some  reasonable  men  that  he  had  knowl- 
edge of  it,  and  approved  it,  although  the  fact  had  slipped  from  his 
memory  when  he  testified.  This  question  should  have  been  sub- 
mitted to  the  jury  under  this  evidence,  and  the  judgment  below  is  ac- 
cordingly reversed,  and  the  case  is  remanded  to  the  court  below  for 
a  new  trial. 


Bakkrdpt  Court— Settino  Abide  Discharok— Amkhdmbbt  or  BcRSDtTLB. 

A  court  of  tHinkruptcy  Is  without  jnilsdlctlon  to  eat  aside  a  atscliarge. 
to  reinstate  a  case,  and  to  permit  an  addition  of  a  <xedltor  to  tbe  tMnk- 
mpf  8  schedule  more  than  a  year  after  the  adjudication  lo  bankxnptCT, 
without  notice  to  the  credltnr. 
(Syllabus  by  the  Court) 

Petition  for  Review. 


John  E.  Greene  (H.  F.  Miller,  on  the  brieO,  for  petitioner. 
D.  G.  Maclay  (W.  F.  Ball  and  J.  S.  Watson,  on  the  brief),  for  re- 
spondent. 

Before   CALDWELL,  SANBORN,  and  THAYER.  Circuit 


SANBORN,  Circuit  Judge.  William  J.  Hawk  was  adjudged  a 
bankrupt  on  June  3i,  1899.  On  October  5,  1899,  he  received  his 
discharge  in  bankruptcy.   His  estate  produced  no  assets  that  were 


In  re  HAWK. 


(Carenlt  Court  of  Appeals.  Eighth  Circuit  AprO  14,  1902.) 

No.  21.  Original. 
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not  exempt  from  execution,  and  there  were  no  dividends  to  his 
creditors.  He  owed  the  Van  Duscn- Harrington  Company,  a  cor- 
poration, upon  his  promissory  notes,  $2,320.12  and  interest  from 
some  date  m  the  year  1896.  He  did  not  include  this  creditor  or 
these  notes  in  his  schedule  of  liabilities,  and  this  creditor  was  not 
aware  of  the  proceedings  in  bankruptcy  until  some  time  in  the 
month  of  August,  1900.  During  the  month  of  June  in  that  year 
Van  Dusen,  Harrington  &  Co.  became  indebted  to  Hawk  through 
business  transactions  conducted  in  that  month  in  the  sum  of  $1,- 
944.77.  On  August  II,  1900,  upon  the  application  of  the  bankrupt, 
showing  that  he  had  forgotten  to  include  the  claim  of  Van  Dusen- 
Harrington  Company  against  him  in  his  schedule,  and  without  any 
notice  to  that  creditor,  the  court  made  an  order  that  he  be  permit- 
ted to  amend  his  schedule  by  inserting  the  name  of  the  Van  Dusen- 
Harrington  Company  as  one  of  his  creditors,  with  a  proper  descrip- 
tion of  the  nature  and  consideration  of  his  debt  to  it,  and  directed 
that  the  discharge  in  bankruptcy  be  set  aside,  and  the  case  be  re- 
ferred to  the  referee.  On  October  10,  1900,  after  hearing  the  cred- 
itor and  the  bankrupt,  a  new  order  was  made  to  the  effect  that  the 
order  of  August  11,  1900,  be  vacated  and  set  aside,  and  that  the 
discharge  in  bankruptcy  of  October  5,  1899,  be  reinstated.  The 
bankrupt  presents  these  facts  and  proceedings  by  petition  for  review, 
and  alleges  that  the  order  of  October  10, 1900,  was  illegally  issued. 

The  court  below  granted  the  order  of  October  10,  1900,  on  the 
ground  that  it  had  no  jurisdiction  to  make  the  original  order  of 
August  iith,  because  .the  term  of  the  district  court  at  which  the 
bankrupt  was  discharged  had  expired  in  the  preceding  May.  It  is 
unnecessary  to  determine  in  this  case,  and  we  do  not  decide,  whether 
or  not  the  terms  of  the  United  States  district  court  are  the  terms 
of  the  courts  of  bankruptcy  established  by  the  bankruptcy  law  of 
1898,  so  that  the  ordinary  rule  at  law  and  in  equity  that  the  court 
has  no  jurisdiction  to  vacate  or  modify  its  judgments  in  matters  of 
substance  after  the  expiration  of  the  term  is  applicable.  Whether 
the  judgment  of  discharge  was  subject  to  this  rule  or  not,  the  order 
of  August  II,  1900,  was  clearly  void  upon  another  ground.  The 
adjudication  in  bankruptcy  was  made  on  June  21,  1899.  Section 
57n  provides  that  "claims  shall  not  be  proved  against  a  bankrupt 
estate  subsequent  to  one  year  after  the  adjudication."  The  year 
within  which  the  claim  of  the  Van  Dusen- Harrington  Company 
against  the  estate  of  this  bankrupt  could  be  proved  had  expired 
on  June  21,  igoo.  It  had  become  indebted  to  the  bankrupt.  Hawk, 
in  the  sum  of  $1,944.77,  against  which  it  had  the  legal  and  moral 
right  to  offset  its  claim  upon  the  promissory  notes  of  Hawk.  Tlie 
order  of  August  nth  avoiding  the  discharge  of  the  bankrupt,  and 
permitting  him  to  insert  in  his  schedule  of  debts  this  claim  of  Van 
Dus en-Harrington  Company,  would,  if  effectual,  deprive  this  cred- 
itor of  $1,944.77  without  notice  or  hearing.  It  would,  in  the  ordi- 
nary course  of  proceedings,  result  in  the  discharge  of  the  bankrupt 
from  liability  on  his  promissory  notes  held  by  this  creditor,  while 
it  would  leave  the  creditor  liable  to  the  bankrupt  for  the  debt  of 
$1,944.77  which  it  owed  him.   The  court  below  had  no  jurisdiction 
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to  make  such  an  order  without  notice  to  the  creditor,  because  its 
effect  would  be  to  deprive  the  creditor  of  a  valuable  right  of  prop- 
erty without  due  process  of  law  (In  re  Rosser,  loi  Fed.  562,  567.  41 
C.  C.  A.  497,  502),  and  because  the  time  within  which  a  claim  against 
the  estate  of  the  bankrupt  could  be  proved  had  expired  under  sec- 
tion 57n  of  the  bankrupt  law. 

There  was  no  error  in  the  order  of  October  10,  1900,  which  va- 
cated and  set  aside  the  order  of  August  11,  1900,  and  it  is  approved 
and  confirmed. 


CINCINNATI.  H.  &  D.  H.  00.  T.  THIBBAUD. 
(Circuit  Court  of  Appeals.  SIxtb  Circuit   November  7.  190O.) 


L  ApPBAL— PRKSCMPTIONS— FaCTG  NOT  SHOTTN  BT  RECORD. 

It  Is  not  necessary  In  all  cases  that  a  bill  of  exceptions  should  expressly 
declare  tbat  It  contains  all  the  evidence  or  the  whole  case  In  order  to 
repel  the  presumption  that  other  facts  may  have  been  proven  or  ottao- 
erldence  given.  It  is  enough  If,  from  the  frame  of  the  blU,  it  Is  dearly 
Implied  that  wbnt  Is  therein  stated  constitutes  the  whole  of  what  took 
place  on  the  triol. 

%  Master  and  Sguvant— I^jurt  of  Servant— Euflotbr's  Liability  Act  of 
Indiana. 

In  the  employer's  liability  act  of  Indiana  (Laws  1898,  pp.  294.  2%). 
which  provides  that  curporatious  shall  be  liable  for  damages  for  personal 
Injury  suffered  by  an  employ^  through  the  negligence  of  co-employ£s. 
In  ceruiiii  cases,  in  the  absence  of  contributory  negligence,  "and  the  per- 
son so  injured  obeying  or  conforming  to  the  order  of  some  superior,  at 
the  time  of  such  Injury,  having  authority  to  direct,"  the  provision  quoted, 
under  the  construction  placed  thereon  by  the  supreme  cwurt  of  the  state, 
does  not  require  that  the  person  injured  should  be  acting  at  the  time 
under  any  special  direction  of  a  superior,  but  is  equlvolait  to  a  require- 
ment that  he  shall  be  acting  In  the  line  of  his  duty  as  an  employ^;  and 
a  railroad  engineer  Injured  without  negligence  on  his  part  while  In  charge 
of  his  engine,  at  a  time  and  place  when  and  where  be  had  a  right  to  be 
with  his  train,  tbi'ungh  the  negligence  of  those  In  charge  of  another 
engine,  must  be  presumed  to  have  been  at  the  time  discharging  the  r^u- 
lar  duties  of  his  employment,  and  the  case  Is  within  the  statute. 

t,  BaMB— CONSTITUTJONALITT  OP  ACT. 

The  Indiana  employer's  liability  act  Is  not  in  contravention  of  the 
fonrteenth  amendment  to  the  federal  constitution,  as  denying  to  corpo- 
rations the  equal  protection  of  the  laws  by  discriminating  twtween  them 
and  IndlTldnnI  employers,^ 

4  JuBiBDiCTtOK  or  FbdbraIi  Codrt— Action  bt  Aduihistrator  fob  Wrokg- 

FDL  DBATH— ClTIZBNSHIP  OP  PARTIES. 

Tbe  statute  of  Indiana  (Burns'  Rev.  St  ISM,  |  28S)  gives  an  administra- 
tor a  right  of  action  for  tbe  wrongful  deatii  of  his  Intestate  it  the  de- 
ceased, had  he  lived,  might  have  maintained  an  action  for  an  Injury  for 
the  same  act  or  omission,  and  provides  that  Hie  damages  recovered  shall 
Inure  to  "the  exclusive  benefit  of  the  widow  and  chUdreai,  if  any,  or  n^ 
of  kin,  to  be  distributed  In  tbe  same  maimer  as  personal  property  of  the 
deceased."  Beld,  that  an  administrator  In  such  an  action  sues  as  trus- 
tee, and  not  as  a  merely  fonual  party,  without  Interest,  being  vested  by 
the  statute  with  the  legal  title  to  the  cause  of  action,  and  charged  in  his 
official  capacity  with  ttie  care  and  distribution  of  tbe  amount  recovered. 


i  Bee  Constitutional  I>aw,  vci.  10.  Gent  Dig.  f  702. 
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and  that  bis  citlzenabip,  and  not  that  of  the  ben^ciarlcd,  mast  be  con- 
sidered in  determining  whether  a  federal  conrt  has  Jurladlctton  of  the 
action. 

9.  A0111KISTKATOR--VALIDITT  or  Appointment— DoMiciLB  op  Deckdunt. 

Under  the  statute  of  Indiana  (Bums'  Rev.  St  18»4,  {  2381),  which  pro- 
vides that  an  administrator  shall  be  appointed  In  tiie  county— "First, 
where,  at  bis  death,  the  Intestate  was  an  Inhabitant:  second,  where, 
not  belufr  an  inhabitant,  be  leaves  assets,"  a  petition  for  letters  of  ad- 
mlnlstratlou  which  was  not  controt'erted,  and  which  alleged  that  the 
decedent  left  an  estate  in  the  county,  was  sufficient  to  authorize  the 
appointment  whether  the  deceased  at  tlie  time  oi  bla  death  waa  a  real- 
dent  of  the  state  or  not 

8L  Wronoful  Death— Action  pgr  Da)U8»~Bight  or  FoRxnur  Adhinistra- 

tor  to  6nB  IN  Ohio. 

Under  Rev.  St  Ohio,  f  6188»  which  authorizes  an  executor  or  adminis- 
trator duly  appointed  in  another  state  to  maintain  an  action  In  the  courts 
of  Ohio  in  his  official  capacity,  "In  like  manner  and  under  like  restiic- 
tloDS  as  a  nonresident  may  be  permitted  to  sue."  and  section  6134a.  which 
provides  that  a  right  of  action  for  wrongful  death  accnilnjf  under  the 
laws  of  another  state  may  be  enf(H-ced  In  Ohio  "In  all  cases  whoe  such 
other  state,  *  *  •  allows  the  enforcement  In  Its  courts  of  the  stat- 
ute of  this  state  of  like  character,"  an  administrator  appointed  In  Indiana, 
whwe  his  decedent  was  killed,  and  who  Is  given  by  the  Indiana  statute 
a  right  of  action  for  the  death  in  his  olBdal  capacity,  may  maintain  an 
action  thereon  in  Ohio. 

•In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  Is  a  suit  brought  by  Thiebaod.  the  d^endant  In  error,  as  administra- 
tor of  Sweetman,  against  the  Cincinnati,  Hamilton  &  Daytim  Railroad  Com- 
pany, to  recover  damages  arising  from  the  death  of  the  deceased,  occasioned 
by  the  negligence  of  the  company.  The  right  of  the  administrator  to  bring 
sucb  an  action  Is  founded  upon  a  statute  of  Indiana,  where  the  accident  and 
death  occurred,  which  provides  that:  "When  the  death  of  one  Is  caused 
by  the  wrongful  act  or  omission  of  another,  the  personal  representative  of 
the  former  may  maintain  an  actlw  thM^for  against  the  latter,  If  tbe  formn* 
might  hav^  maintained  an  action,  had  he  lived,  against  tbe  latter  for  An 
injury  for  the  same  act  or  omission.  The  action  must  be  commenced  within 
two  years,  l^e  damages  can  not  exceed  ten  tbousand  dollars,  and  mnat 
Inure  to  the  exclusive  iMneflt  of  the  widow  and  children.  If  any,  w  next  of 
kin*  to  be  distributed  In  the  same  manner  ns  personal  property  of  the  de- 
ceased." Bums'  Rev.  St.  18d4.  §  286.  Sweetnian  was  a  locomotive  engineer 
In  the  employment  of  the  railroad  company,  and  was  killed  In  a  collision 
with  a  freight  engine  on  tbe  defendant's  railroad  in  Fayette  county.  Ind., 
between  Longwood  switch  and  Sau1ter*B  switch,  on  September  i8,  18d6, 
under  the  following  circumstances:  Tbe  deceased  on  that  day  was  running 
an  engine  drawing  the  pay  car  of  tbe  defendant  going  eastwiurdly  from  In- 
dianapolis, Ind..  to  Hamilton,  Ohio.  The  defendant's  freight  train  No.  95. 
also  going  eastwardly  between  those  points,  had  been  stalled  near  Longwood 
switch.  The  conductor  of  the  freight  train  thereupon  ordered  part  of  the 
cars  placed  on  the  Longwood  switch  or  side  track,  and  proceeded  with  the 
balance  of  the  train  to  Saulter's  switch  or  side  track,  four  and  a  half  miles 
distant  east  Intending  to  come  back  to  Longwood  switch  for  the  part  of  the 
train  he  left  there.  From  Saulter's  switch  to  Connersvllle  Is  eight-tenths  of 
a  mile,  and  at  said  last-mentioned  point  a  telegraph  operator  was  stationed. 
Having  placed  said  freight  cars  on  the  swltcb  at  Saulter's  switch,  the  con- 
ductor and  engineer  of  Na  96  started  west  with  the  locomotive  and  crew 
to  get  the  cars  which  bad  been  left  at  longwood  switch,  and  came  Into  said 
cidllslon  with  the  deceased's  locomotive  east  of  Longwood  switch.  The  con- 
ductor and  engineer  of  freight  train  No.  95  had  not  left  and  did  not  leave  a 
flagman  or  signals  at  Longwood  switch,  and  did  not  go  to  ConnersTlHe  to  re* 
celve  orders  before  proceeding  westwardly  to  X»ngn*ood  switch  on  tbe  main 
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track;  and  In  fttUlng  to  leave  a  flagman  or  place  slsnals  at  Lonirwood  swUclw 
or  in  not  going  to  Conuer&rlUe  to  recelre  orders  before  proeeedlng  west- 
wardl7  on  said  main  track,  were,  it  Is  conceded,  negUsent,  and  said  negllg^ce 
was  Uie  cause  of  tlie  accident  Tbe  bill  of  exceptions  states  tbat  It  was 
proven  on  tbe  trtal,  and  not  disputed,  that  tbe  deceased  waa  gailty  of  no 
negligence,  and  had  the  right  to  be  with  bis  train  at  tbe  placa  wha«  and 
at  tbe  time  when  he  was  killed,  and  also  that  the  railroad  at  tbat  place 
consisted  of  a  single  track.  The  deceased  left  a  widow  and  children,  to 
wbom  the  damages  recovered  would,  under  the  Indiana  statute  above  recited. 
Inure.  By  tbe  employer's  liability  act  of  Indiana  in  force  when  tbe  accident 
happened  It  was  enacted:  "Tbat  erory  nllroad  or  otiAer  corporation,  except 
maniclpal,  operating  In  this  state  sball  be  liable  for  damages  toe  pnsMial 
Injury  suftered  by  an  employA  vrbUe  In  Its  service,  tbe  employft  so  beared 
being  In  the  exercise  of  due  care  and  diligence,  In  tiie  following  cases: 
*  *  *  (3)  Where  such  Injury  resulted  fran  the  act  or  omission  of  any  per- 
son done  or  made  In  obedience  to  any  rule,  regulati<m  or  by-law  of  such 
corporation,  or  In  obedience  to  tbe  particular  instructions  given  by  any  per- 
son delegated  with  the  authority  of  tbe  corporation  in  that  behalf.  {4t 
Where  such  injury  was  caused  by  tbe  negligence  of  any  p«aoD  In  the  serv- 
ice of  such  Corporation  who  has  charge  of  any  signal,  tel^irapb  office,  switch 
yard,  shop,  ronndbouse,  locomotive  engine  or  train  «p(m  a  railway,  or  where 
sucb  injury  was  caused  by  the  negligence  ot  any  persfm,  coemployA  or  fd- 
low  servant  engaged  In  tbe  same  CMOmon  swrice  in  any  ol  tbe  senrml  de> 
partments  of  tbe  service  of  any  corporation,  the  said  person,  eoemptoyft  or 
fellow  servant,  at  the  time  acting  In  the  place,  and  performing  tfao  duty  of 
tbe  corp<»^t]on  in  that  behalf,  and  the  person  so  injured,  obeying  or  confonn- 
Ing  to  tbe  order  of  some  superior  at  the  time  of  such  iujury,  having  authority 
to  direct"  Laws  1893,  pp.  29i,  295.  The  plaintlfTs  appointment  as  admbils- 
trator  was  made  In  Indiana  by  the  court  having  probate  jurisdiction  there. 
The  validity  of  tbe  appointment  Is  denied  by  tbe  plaintUf  in  error  in  this 
court,  and  tbe  rejection  of  an  oflFer  of  proof  made  ot  certain  matters  in  the 
court  below  m«tloned  In  tbe  opinion  which  ftrilows  Is  relied  on  to  support 
an  assignment  of  error.  On  tbe  trial  of  tbe  case  the  court,  upon  the  forego- 
ing facts  appearing  or  being  conceded,  Instructed  tbe  jury  that  the  verdict 
should  be  for  the  plaintiff,  leaving  tbe  amount  of  tbe  damages  to  be  set- 
tled by  them.  To  this  instruction  counsel  for  the  railroad  company  excepted. 
The  Jury  returned  a  verdict  for  $3,000  in  favor  of  the  plaintiff,  whereon 
judgment  was  duly  altered,  and  the  case  Is  brought  bere  on  writ  <rt!  ertw. 

Lawrence  Maxwell,  Jr.,  for  plaintiff  in  error. 

Harlan  Cleveland  and  Charles  M.  Cist,  for  defendant  in  error.  • 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

In  support  of  the  assignments  of  error,  it  is  contended  by  coimset 
in  behalf  of  the  railroad  company : 

I.  That  the  case  is  not  within  the  scc^  of  the  Indiana  statute  fixing 
the  liability  of  employes.  The  contention  is  that  it  applies  only  to  per- 
sons who  are  ''obeying  or  conforming  to  the  order  of  some  superior, 
at  the  time  of  such  injury,  having  authority  to  direct" ;  and  it  is  said 
(which  appears  to  be  the  fact)  that  there  was  no  proof  that  the  de- 
ceased was  acting  at  the  time  under  any  special  direction,  or  otherwise 
than  in  the  discharge  of  the  general  duty  of  his  employment.  It  is 
insisted  for  the  defendant  in  error  that  the  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence,  and  that  we  may  presume  that 
proof  was  made  of  such  facts  as  would  show  that  the  deceased  was 
under  such  direction.    But,  although  the  bill  of  exceptions  does  not,  in 
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terms,  state  that  it  contains  the  whole  case  which  the  evidence  tended 
to  make  out,  yet  it  purports  to  state  the  facts  which  did  appear  by 
the  evidence  and  the  admissions  of  counsel,  and  it  does  this  in  such  a 
way  as  to  indicate  that  the  whole  case,  so  far  as  the  parties  deemed  it 
material  to  the  exceptions  taken,  is  presented.  It  is  not  in  all  cases 
necessary  that  the  bill  should  expressly  declare  that  it  contains  all  the 
evidence,  or  the  whole  case,  in  order  to  repel  the  presumption  that 
other  facts  may  have  been  proven  or  other  evidence  given.  It  is 
enough  if,  from  the  frame  ot  the  bill,  it  is  clearly  implied  that  that 
which  is  stated  constitutes  the  whole, of  what  took  place  upon  the  trial. 
Ironwood  Store  Co.  v.  Harrison,  75  Mich.  197,  43  N.  W.  808;  Everett 
V.  Clements,  9  Ark.  480;  Leggett  v.  Grimmett,  36  Ark.  500;  Robinson 
V.  Hartridge,  13  Fla.  505.  therefore  think  that  the  question  under 
discussion  must  be  considered  upon  the  assumption  of  the  fact  that 
the  deceased  was  not,  at  the  time  of  the  accident,  in  the  execution  of 
any  special  order  or  direction. 

Counsel  for  the  plaintiff  in  error  contends  that  the  clause  in  subdi- 
vision 4,  requiring  that  the  person  injured  shall  have  been  acting  in 
obedience  to  the  order  of  some  superior,  is  to  be  construed  in  immedi- 
ate connection  with  each  of  the  two  preceding  clauses  which  describes 
the  classes  of  persons  who  commit  the  injury,  and  reference  is  made  to 
two  cases  decided  by  the  supreme  court  of  Indiana  involving  the  con- 
struction of  the  third  and  fourth  subdivisions  of  section  1  of  the  act 
(Laws  1893,  pp.  294,  295).  Railway  Co.  v.  LitUe,  149  Ind.  167,  48  N. 
E.  862;  Railroad  Co.  v.  Montgomery,  152  Ind.  i,  49  N.  E.  582,  71  Am. 
St.  Rep.  301.  The  classification  made  by  the  learned  judge  who  de- 
livered the  opinion  in  the  case  of  Railway  Co.  v.  Little  of  the  cases 
taken  out  of  the  operation  of  the  fellow-servant  rule  by  subdivisions 
3  and  4  of  section  t  of  the  act  seems  to  require  a  construction  different 
from  that  contended  for.  But  the  only  question  pertinent  here  actually 
involved  and  decided  in  that  case  was  whether  a  brakeman  was  included 
in  the  classes  of  persons  by  whose  negligence  the  injury  is  committed: 
It  was  held  that  he  was  not.  In  the  Montgomery  Case,  however,  it 
was  distinctly  held  that  the  concluding  clause  was  to  be  read  in  connec- 
tion with  each  of  the  two  clauses  describing  the  persons  by  whose  fault 
the  injury  happened.  We  are  required  to  follow  the  construction  of 
the  act  given  by  the  supreme  court  of  that  state.  But  under  the  obli- 
gation of  the  same  rule  we  are  also  required  by  the  decision  in  the 
last-mentioned  case  to  hold,  as  was  there  held,  that  the  requirement 
that  the  injured  person  should  be  acting  in  conformity  to  the  order  of 
some  superior  is  equivalent  to  a  requirement  that  he  should  be  acting 
in  the  line  of  his  duty  as  an  employe.  Having  regard  to  the  well- 
known  order  of  business  of  railroad  companies,  of  which  the  court 
must  take  judicial  notice,  it  could  not  be  otherwise  than  that  a  sub- 
ordinate, such  as  a  locomotive  engineer,  when  acting  in  the  line  of  his 
duty  as  such,  would  be  acting  under  the  order  of  some  superior.  It  is 
stated  in  the  bill  of  exceptions  that  the  deceased  was  guilty  of  no 
negligence  and  that  he  had  the  rig^t  to  be  with  his  train  at  the  time 
and  place  when  and  where  the  accident  occurred.  This  can  have  no 
other  reasonable  meaning  than  that  he  was  discharging  the  regular 
•duties  of  his  employment.   The  negligence  of  the  conductor  and  en- 
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gineer  of  the  other  train  being  conceded,  it  would  seem  that  a  case  was 
made  out  fulfilling  the  conditions  of  the  Indiana  statute,  and,  as  the 
accident  and  death  happened  in  that  state,  that  is  the  law  applicable  to 
the  case.  Railroad  Co.  v.  Ihlenberg,  43  U.  S.  App.  726,  21  C.  C.  A. 
546,  75  Fed.  873;  Dennick  v.  Railroad  Co.,  103  U.^.  11,  26  Ir.  Ed. 
439- 

2.  It  was  contended  that  this  statute  is  in  contravention  of  the  four- 
teenth amendment  to  the  federal  constitution,  which  declares  that  '*no 
state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  law,"  in  that  it  discriminates  between  corporations  and  all 
other  persons.  But  during  the  pendency  of  this  case  on  writ  of  error 
this  point  has  been  distinctly  ruled  the  other  way  by  the  supreme  court 
in  TuUis  v.  Railroad  Co.,  175  U.  S.  348,  20  Sup.  Ct.  136,  44  L-  Ed. 
192, — a  case  arising  under  the  same  statute. 

3.  It  is  insisted  that  the  circuit  court  of  the  United  States  in  Ohio 
did  not  have  jurisdiction,  because,  as  the  petition  alleges,  the  suit 
is  brought  for  the  benefit  of  the  widow  and  children  of  the  deceased, 
who  are  alleged  to  have  suffered  damages  by  his  death;  and  the 
point  is  that,  as  Thiebaud,  the  administrator,  who  brings  this  suit  as  a 
citizen  of  Indiana,  is  a  nominal  party  only,  having  no  interest  in  the 
recovery,  the  citizenship  of  the  beneficiaries,  who  are  citizens  of  Ohio, 
is  to  govern  in  determining  the  question  of  jurisdiction,  and  that  by 
that  test,  the  railroad  company  being  also  a  citizen  of  Ohio,  it  does 
not  exist.  It  has  been  held  in  numerous  cases  that  where  the  plain- 
tiff in  the  suit  has  no  interest,  legal  or  equitable,  in  the  recovery,  but 
is  put  forward  as  a  formal  party  in  conformity  to  some  statutory  ap- 
pointment made  for  the  purpose,  the  citizenship  of  the  real  party  will 
furnish  the  test  of  jurisdiction  so  far  as  that  party  to  the  case  is  con- 
cerned. McNutt  v.  Bland,  2  How.  9,  11  L.  Ed.  159;  Huff  v.  Hutchin- 
son, 14  How,  586,  14  L.  Ed.  553 ;  Maryland  v.  Baldwin,  112  U.  S.  490, 
5  Sup.  Ct.  278,  28  L.  Ed.  822;  Indiana  v.  Glover,  155  U.  S.  513,  15 
Sup.  Ct.  186,  39  L.  Ed.  243 ;  Stewart  v.  Railroad  Co.,  168  U.  S.  445. 
18  Sup.  Ct.  105,  42  L.  Ed.  537.  The  case  of  Blacklock  v.  Small,  127 
U.  S.  96,  8  Sup.  Ct.  iO()6,  32  L.  Ed.  70,  is  also  cited  in  the  brief  of 
counsel  for  the  plaintiff  in  error.  In  this  class  of  cases  the  nominal 
plaintiff  has  no  title  or  interest  in  the  subject  of  the  suit,  immediate 
or  remote.  He  cannot  control  the  litigation,  and  has  no  authority  to 
meddle  with  it.  On  the  other  hand,  it  is  well  settled  that  where  the 
plaintiff  sues  in  the  character  of  a  trustee,  being  vested  with  the  title 
to  the  subject  of  the  litigation,  even  though  it  is  destined  to  ulti- 
mately pass  in  due  course  to  designated  beneficiaries,  it  is  his  citizen- 
ship which  is  recognized  in  settling  the  question  of  jurisdiction.  It  is 
he  who  has  the  control  of  the  action,  and.  so  long  as  he  faithfully  dis- 
charges the  duties  of  his  trust,  he  is  the  only  party  to  represent  the 
interest  he  prosecutes.  Coal  Co.  v.  Blatchford,  11  Wall.  172,  20  L.  Ed. 
179;  Knapp  V.  Railroad  Co.,  20  Wall.  117,  22  L.  Ed.  328;  Morris  v. 
Landauer,  6  U.  S.  App.  510,  4  C.  C.  A.  168,  54  Fed.  23 ;  Popp  v.  Rail- 
road Co.  (C.  C.)  96  Fed.  465.  These  citations  of  cases  on  either  side 
are  by  no  means  exhaustive  of  the  decisions  on  this  subject,  but  they 
are  sufficient  to  explain  the  princi[de  of  the  distinction.  We  will  refer 
to  one  or  two  comparatively  recent  decisions,  which  are  suj^sed  to 
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be  not  in  harmony  with  the  niles  above  stated.  In  Blacklock  v. 
Small,  127  U.  S.  96,  8  Sup.  Ct.  1096,  32  L.  Ed.  70,  the  case  involved  a 
somewhat  different  question.  The  plaintiffs  were  two  of  three  bene- 
ficiaries, and  brought  suit  against  the  obligor  in  a  bond  assigned  to 
their  trustee,  against  the  trustee  himself  and  the  other  beneficiary,  to 
set  aside  the  payment  of  the  bond,  which  had  been  made  in  treasury 
notes  of  the  Confederate  States,  of  no  value.  The  trustee  was  char- 
ged with  a  breach  of  trust  in  accepting  such  payment.  The  benefi- 
ciary who  was  made  defendant  by  her  answer  ranged  herself  ivith 
the  plaintiffs,  and  prayed  the  same  relief.  It  was  held  that  she  should 
be  classed  with  the  plaintiffs,  and,  as  she  was  a  citizen  of  the  same 
state  as  the  obligor  m  the  bond,  the  court  had  no  jurisdiction.  The 
trustee  was  not  suing.  The  beneficiaries  were  themselves  the  actors 
seeking  direct  relief,  and  it  was  therefore  their  citizenship  which  was 
to  be  considered  in  determining  the  jurisdiction  of  the  controversy 
as  between  the  parties  before  the  court.  In  the  case  of  Stewart  v. 
Railroad  Co.,  168  U.  S.  449,  18  Sup.  Ct.  105,  42  L.  Ed.  537,  much  re- 
lied on  for  the  plaintiff  in  error,  the  deceased  was  killed  by  the  negli- 
gence of  the  railroad  company  in  the  state  of  Maryland.  The  stat- 
ute of  that  state  required  that  the  action  should  be  brought  in  the 
name  of  the  state.  The  action  was  brought  in  the  District  of  Colum- 
bia, in  the  name  of  an  administrator  appointed  there,  the  law  of  the 
District  requiring  that  such  an  action  should  be  so  brought.  The  su- 
preme court  of  the  United  States  held  that  the  action  being  transitory, 
and  under  the  law  of  both  jurisdictions,  the  plaintiff  in  whose  name 
the  suit  was  required  to  be  brought  being  a  merely  nominal  one,  the 
action  might  be  maintained.  It  will  be  noticed  that  the  statute  of  the 
district  required  the  action  to  be  brought  "in  the  name  of  the  per- 
sonal representative."  The  short  explanation  of  the  case  is  that,  as 
both  statutes  required  the  action  to  be  brought  in  the  name  of  a 
funnal  party,  tlie  action  was  regarded  as  that  of  the  beneficiaries,  and 
the  employment  of  the  name  of  the  administrator  was  simply  con- 
forming to  the  law  of  the  forum  in  respect  to  the  mode  of  pro- 
cedure. The  statutes  in  the  several  states  providing  a  remedy  for  the 
benefit  of  the  family  or  next  of  kin  of  the  deceased  who  dies  from  the 
wrongful  act  of  another  differ  in  the  mode  by  which  it  is  accom- 
plished, and  this  difference  greatly  affects  the  subject  we  are  consid- 
ering. In  some  a  remedy  is  g^ven  directly  to  the  beneficiaries.  Such 
is  the  law  of  Tennessee,  which  was  involved  in  the  case  of  Railway 
Co.  V.  Hooper,  35  C.  C.  A.  24,  92  Fed.  820,  which  came  to  this  court 
from  that  state.  There  either  the  administrator  or  the  beneficiaries 
may  sue.  In  others  the  right  of  action  is  devolved  upon  his  personal 
representative.  It  is  true  that  the  recovery  is  not  turned  over  to 
creditors,  but  that  is  a  matter  which  relates  merely  to  the  administra- 
tion of  the  fund,  and  the  legislature  which  creates  the  law  is  perfectly 
competent  to  direct  in  this,  as  it  does  with  reference  to  the  proper 
assets  of  deceased  persons,  who  shall  be  the  beneficiaries ;  and  when 
this  is  done  by  vesting  the  right  of  action  in  the  personal  repre- 
sentative he  takes  it  for  administration  in  the  general  meaning  of 
the  word  as  much  as  when  he  takes  other  prope'rty  to  collect  and 
distribute  to  those  designated  by  law.  It  is  included  in  the  duties  of 
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his  appointment,  and  he  is  responsible  for  the  fund.  The  Indiana 
statute  provides  that  the  administrator  may  maintain  an  action  if  the 
deceased,  had  he  lived,  might  have  maintained  an  action  for  the  same 
cause.  The  damages,  when  collected,  are  distributed  to  the  family 
or  next  of  kin.  It  is  obvious  that  the  beneficiaries  cannot  bring  the 
action.  They  have  only  the  right  to  ultimately  receive  the  proceeds 
when  the  administrator  shall  have  executed  his  trust  And  this  is  the 
interpretation  which  the  supreme  court  of  Indiana  puts  upon  this 
statute.  Packet  Co.  v.  Pikey,  142  Ind.  304, 40  N.  E.  527.  It  was  held 
in  that  case  that  the  administrator  held  the  fund  when  collected  as  the 
trustee  of  an  express  trust  for  the  benefit  of  the  persons  named.  In 
Yelton  V.  Railroad  Co.,  134  Ind.  414,  33  N.  E.  629,  21  L.  R-  A.  158. 
the  sole  beneficiary  had  attempted  to  compromise  the  liability  of  the 
defendant  while  a  suit  by  the  administrator  was  pending.  It  was 
held  that  she  (the  widow  in  that  case)  bad  not  the  power  to  do  this; 
and  the  court  said : 

^'Whlle  actions  under  this  section  of  tbe  statute  are  proaecoted  for  tbe 
beneat  of,  and  the  damages  l&nre  to  the  ezctmlve  benefit  <a,  tbe  widow  and 
clilldren  of  the  deceased,  yet  It  contemplates  the  collection  of  the  damages 
by  the  ndmlnlstrator,  and  the  turning  of  the  same  ow  to  tlie  widow  and 
children  on  final  settlement.** 

The  statute  as  thus  interpreted  creates  a  trust,  and  names  the  trus- 
tee. We  are  unable  to  distinguish  the  case  in  this  respect  from  those 
in  which  it  has  been  repeatedly  held  by  the  federal  courts  that  the 
trustee  is  the  legal  representative  of  the  beneficiaries,  and  that  his  citi- 
zenship is  the  only  one  to  be  considered  in  determining  the  jurisdic- 
tion in  respect  to  that  side  of  the  controversy. 

4.  The  authority  and  jurisdiction  of  the  probate  court  in  Indiana, 
from  which  the  administrator  derived  his  appointment,  is  disputed, 
it  being  contended  that  Sweetman  was  not  an  inhabitant  of  Indiana, 
and  left  no  assets  there.  And  it  is  further  insisted  in  this  connec- 
tion that  the  court  below  erred  in  excluding  evidence  tending  to 
show  these  facts.  We  will  deal  with  this  last  objection  first.  It  is 
sufficient  to  say  that  this  question  is  not  presented  by  the  record. 
It  appears  that,  on  a  question  being  put  to  a  witness  in  regard  to 
the  situs  of  certain  personal  effects  of  the  deceased  by  counsel  for 
the  railroad  company,  objection  was  made  that  the  appointment  of 
the  administrator  could  not  be  thus  collaterally  attacked.  The  coun- 
sel who  put  the  question  thereupon  expressly  disclaimed  the  pur- 
pose of  attacking  the  appointment  made  by  the  court  of  probate, 
and  stated  his  purpose  to  be  to  show  that  the  claim  for  which  the 
suit  was  brought  was  the  whole  of  the  estate,  and  that  his  purpose 
in  doii^  this  was  to  prove  that  the  circuit  court  in  which  the  case 
was  being  tried  was  without  jurisdiction.  There  is  nothing^  what- 
ever in  the  record  to  show  that  the  defendant  below  raised  any  ques- 
tion of  the  validity  of  the  appointment  so  far  as  it  related  to  exist- 
ence of  assets  in  Indiana.  Then,  as  to  the  point  that  Sweetman 
was  not  an  inhabitant  of  Indiana,  the  question  raised  relates  to  the 
effect  of  the  record  of  the  proceedings  in  the  court  of  [M*obate.  The 
statute  of  Indiand  (Bums'  Rev.  St.  1894,  §  2381)  relating  to  the 
granting  of  letters  of  admuiistration  provides  that  "such  letters  shall 
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be  granted  in  the  county ;  first,  where,  at  his  death,  the  intestate  was 
an  inhabitant;  second,  where,  not  being  an  inhabitant,  he  leaves 
assets."  The  record  of  the  court  of  probate  shows  that  a  verified 
petition  praying  for  the  appointment  of  Thiebaud  as  administrator 
was  filed  in  that  court,  showing  that  the  deceased  died  in  Fayette 
county,  Ind.,  leaving  a  perscmal  estate  of  the  probable  value  of  $ioo, 
and  that  his  widow  and  next  of  kin  were  not  residents  of  that  state. 
It  further  states  that  the  petition  was  granted;  that  Thiebaud  was 
appointed  administrator ;  that  he  filed  a  proper  bond  as  such,  which 
was  approved  ^  that  he  took  the  oath  of  office,  and  that  letters  of 
administration  were  issued  to  him.  .  Conceding  that  it  inferentially 
appears  from  this  and  other  recitals  in  the  record  that  the  court  of 
probate  assumed  that  Sweetman  was  an  inhabitant  of  Fayette  coun- 
ty, Ind.,  at  the  time  of  his  death,  and  conceding  also  that  he  was 
not,  bnt  was  an  inhabitant  of  Ohio,  still  the  petition,  which  was  veri- 
fied,  and  not  disputed,  showed  that  he  left  assets  in  the  county,  and 
that  was  sufficient  whether  he  was  an  inhabitant  of  the  county  and 
state  or  not.  If  the  court  was  in  error  in  assuming  one  of  the  con- 
ditions to  an  appointment  to  exist,  still,  if  other  conditions  existed, 
which,  independently  of  the  first,  authorized  the  appointment,  they 
would  constitute  a  sufficient  basis  for  the  order.  But  there  is  not 
in  the  record  anythmg  which  shows  wfth  posithreness  that  the-  let- 
ters were  grained  upon  the  assumption  that  Sweetman  was  such 
inhabitant  of  Indiana.  All  that  we  find  upon  that  subject  on  which 
to  base  an  inference  that  the  court  based  the  appointment  upon  the 
ground  that  the  deceased  was  an  inhabitant  of  Indiana  is  that  he 
is  described  in  the  probate  record  as  "Chris  Sweetman,  late  of  Fay- 
ette county."  We  perceive  no  sufficient  reason  for  doubting  that 
the  appointment  was  valid.  The  question  whether  it  was  compe- 
tent for  the  defendant  in  the  court  below  to  have  proven  that  the 
conditions  were  such  that  the  court  of  probate  had  no  authority  at 
alt  to  appoint  an  administrator  is,  as  we  have  said,  not  presented  for 
our  decision,  and  we  therefore  express  no  opinion  upon  it. 

5.  It  is  fiirther  contended  that  Thiebaud,  having  been  appointed 
administrator  in  Indiana  only,  cannot  maintain  this  action  in  Ohio. 
This  would  undoubtedly  have  been  so  at  the  common  law.  Story, 
Confl.  Laws,  513;  Johnson  v.  Powers,  139  U.  S.  156,  11  Sup.  St. 
525,  35  L.  Ed.  1X3.  But  the  Revised  Statutes  of  Ohio  contain  the  fol- 
lowing pHTOvisions : 

"Sec.  6138.  An  executor  or  sdmlnlstratw  duly  appointed  In  any  state  or 
county  may  eommence  and  prosecute  any  action  or  proceeding  in  any  court 
In  this  state  In  his  capacity  of  executor  or  admlnlatrator.  In  like  mann^ 
and  under  llbe  restriction  as  a  nonresident  may  be  permitted  to  ane.** 

"Sec.  i^34a.  Whenever  death  has  been  or  may  be  caused  by  a  wrongful 
act,  neglect  or  defanlt  In  another  state,  territory  or  foreign  country,  for 
which  a  right  to  maintain  an  action  and  recover  damages  In  respect  thn*eof 
la  given  by  a  statote  of  sodi  other  state,  territory  or  foreign  country,  such 
right  of  action  may  be  enforced  in  this  state  In  all  cases  wliere  snch 
other  state,  territory  or  foreign  country  allows  the  enforcement  In  Its  courts 
•f  the  statute  of  this  state  of  a  like  character,"  etc 

The  state  of  Indiana  gives  such  right  of  action  as  is  mentioned 
in  section  6134a  of  the  Ohio  Statutes,  as  is  shown  by  the  cases  of 
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Burns  v.  Railroad  Co.,  113  Ind.  169,  15  N.  E.  230,  and  Railroad  Co. 
V.  McMuUen,  117  Ind.  439,  20  N.  E.  287,  10  Am.  St.  Rep.  67.  This 
removes  all  objection  which  may  have  existed  upon  the  ground  of 
the  public  policy  of  Ohio;  Section  6133  of  the  Ohio  Statutes  in  ver>- 
broad  terms  concedes  to  foreign  administrators  the  right  to  prose- 
cute "any  action  or  proceeding"  in  the  courts  of  the  state  in  like 
manner  "as  any  nonresident  may  be  permitted  to  sue."  The  ground 
upon  which  it  is  proposed  to  restrict  this  privilege  is  that  the  intcn- 
tiOTi  was  to  accord  it  only  to.  such  action  or  proceeding  as  the  ad- 
ministrator institutes  for  recovering  the  assets  of  the  deceased. 
Rut,  as  we  have  already  stated,  under  the  Indiana  statutes  the  plain- 
tiff sues  as  administrator  under  a  right  of  action  vested  in  him  as 
such.  It  seems  to  us  that  the  statute  of  Ohio  extends  to  all  cases 
where  the  administrator  is  the  actor,  and  sues  for  that  which,  in  his 
ofEcial  capacity,  he  is  entitled  to  recover.  It  does  not  discriminate 
between  the  matters  which,  by  the  foreign  law,  may  be  intrusted  to 
him  by  virtue  of  his  office,  provided  the  exercise  of  the  privilege  is 
not  inconsistent  with  the  interests  of  the  public  in  the  state  of  Ohio. 
The  only  restriction  mentioned  by  the  statute  is  that  which  is  im- 
posed upon  any  nonresident.  We  think  there  is  no  valid  reason 
for  excluding  such  an  action  as  this  upon  the  fact  tliat  the  fund, 
after  it  comes  to  the  hand  of  the  administrator,  is  distributed  to 
other  persons  than  those  to  whom  by  another  statute  of  Indiana 
the  assets  of  the  deceased  are  distributable.  The  case  of  Transfer 
Co  V.  Wilson's  Adm'r,  16  U.  S.  App.  236.  8  C.  C.  A.  21,  59  Fed.  91* 
decided  by  this  court,  and  cited  for  the  plaintiff,  is  not  opposed  to 
this  conclusion.  It  was  there  held  that  a  foreign  administrator  could 
not  sue  in  the  courts  of  Kentucky  to.  recover  damages  for  a  death 
occasioned  by  the  fault  of  another  under  a  statute  of  that  state  which 
afithorized  such  administrator  to  "prosecute  actions  for  the  recov- 
ery of  debts  due  to  such  decedents."  The  restriction  was  expressly 
made  in  the  very  terms  of  the  grant  of  the  privilege  without  which 
the  foreign  administrator  could  not  sue  in  KentucKy.  In  no  sense 
could  such  damages  be  called  debts  due  the  decedent.  The  dissimi- 
larity between  the  Kentucky  and  Ohio  statutes  is  obvious. 

For  the  reasons  stated,  we  are  convinced  that  none  of  the  assign- 
ments of  error  are  maintainable,  and  that  the  judgment  should  be 
affirmed. 


EDISON  T.  AMERICAN  MUTOSCOPE  CO. 
(CHrcolt  Court  ot  Appeals,  Second  Circuit   March  10,  1902.) 
No.  75. 

PaTBITTS— IHTBHTION— KlNKTOORAPHIC  CAMERA. 

In  tbe  Edison  patent,  No.  589,168,  for  a  klnetographle  camera,  tdalms 
1.  2,  and  3,  wblcli  cover  any  camera  apparatus  which  fnclndes  a  sta- 
tionary single  lens  and  a  tapdtlke  film,  and  Is  capable  of  Intermittently 
projecting,  at  anch  rapid  rate  as  to  result  In  persistence  of  vtelon.  Images 
of  successive  positions  of  an  object  or  objects  In  motion,  and  any  median- 
Ism  or  device  for  so  moving  the  film  as  to  cause  the  succeeslTe  Images  to 
be  received  thereon  separately  and  In  slngle41ne  segnencflh  wlOioot  ^e^ 
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tytag  flie  mechantraiB  to  Iw  employed,  except  functloimnr.  are  Tokt,  as 
broader  than  tlte  actual  InTention  of  the  patentee,  which,  In  view  of  the 
prior  art,  was  limited  to  the  details  of  organlzatUn  by  wbtcb  he  accom- 

pIlBhed  such  reetilts,  and  which  are  not  described.  Claim  5,  covering  a 
tapelike  photographic  film  having  there<m  equidistant  photographs  of 
successive  positions  of  an  object  In  motion,  In  stralght-Ilne  sequence,  Is 
also  void  for  lack  of  Invention,  as  dlstingulahed  from  nonpatentaUe  Im- 
provement upon  fllms  previously  known. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  an  appeal  from  a  decree  adjudging  the  validity  and  in- 
fringement of  letters  patent  No.  589,168,  granted  August  31,  1S97, 
to  Thomas  A.  Kdison,  for  a  kinetographic  camera.  See  ixo  Fed. 
660,  664. 

Parker  W.  Page  and  Thos.  B.  Kerr,  for  appellant. 
Richard  N.  Dyer  and  Fredk.  P.  Fish,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  from  a  decree  sus- 
taining the  validity,  and  adjudging  the  infringement  by  the  defendant, 
of  letters  patent  No.  589,168,  for  a  kinetographic  camera,  granted  to 
Thomas  A.  Edison  August  31,  1897.  The  patent  contains  six  claims; 
the  firet,  second,  third,  and  fifth  being  the  only  ones  in  controversy. 
The  assignments  of  error  challenge  the  validity  of  the  claims,  and 
contest  the  infringement  of  the  fifth  claim. 

The  piupose  of  the  patented  invention  is  to  produce  pictures,  "rep- 
resenting objects  in  motion  throughout  an  extended  period  of  time, 
which  may  be  utilized  to  exhibit  the  scene  including  such  moving  ob- 
jects in  a  perfect  and  natural  manner  by  means  of  a  suitable  exhibit- 
ing apparatus,"  such  as  that  described  in  Edison's  patent  No.  493,436, 
granted  March  14,  1893.  The  specification  states  that  the  inventor 
"has  found  it  possibt)e  to  accomplish  this  end  by  means  of  photog- 
raphy." It  further  states  that  the  photographic  apparatus  comprises 
means,  such  as  a  single  camera,  for  intermittently  projecting,  at  such 
rapid  rate  as  to  result  in  persistence  oi  vision,  images  of  successive 
positions  of  the  object  or  objects  in  motion  as  observed  from  a  fixed 
and  single  point  of  view,  a  sensitized  tapelike  film,  and  means  for  so 
moving  the  film  as  to  cause  the  successive  images  to  be  received 
thereon  separately  and  in  single-line  sequence.  It  further  states  that 
the  movements  of  the  tapelike  film  may  be  continuous  or  intermittent, 
but  the  latter  is  preferable,  and  that  it  is  further  preferable  that  the 
periods  of  rest  of  the  film  should  be  longer  than  the  periods  of  move- 
ment. It  further  states  that^  by  taking  the  photographs  at  a  rate 
sufficiently  high  as  to  result  in  persistence  of  vision,  the  developed 
photographs  will,  when  brought  successively  into  view  by  an  exhibiting 
apparatus,  reproduce  the  movements  faithfully  and  naturally.  The 
I^tentM  says : 

**!  have  been  able  to  toke  with  a  single  camera  and  a  tape  film  as  many 
as  forty-elz  photograi^  per  second,  each  having  a  else  measnred  lengthwise 
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Of  th«  tape  of  one  Incli.  and  I  bare  also  been  aUe  t»  hold  the  tape  at  rest 
fw  nloe-tentba  of  tlie  time;  but  I  do  not  wUh  to  Unit  the  aeope  <tf  my  In- 
Tention  to  thla  high  rate  ot  qieed,  nor  to  thb  sraat  dlqpn^MirtloB  between 
the  periods  of  rest  and  the  periods  of  motion,  since  with  some  subjects  a 
speed  as  low  as  thirty  pictures  per  second,  or  even  lower,  la  snffldent,  and, 
while  It  is  desirable  to  make  the  periods  ot  rest  u  much  longer  than  the 
periods  of  motion  as  possible,  any  exoeea  ot  the  periods  oC  reat  orer  the 
periods  of  motion  la  adTautageona." 

As  more  particulariy  described  in  the  specification  and  shown  in 

the  drawings,  the  apparatus,  which  is  inclosed  in  a  boxlike  casing, 
from  which  light  will  be  excluded,  except  through  the  lens,  embraces 
an  ordinary  adjustable  camera  having  the  lens  end  mounted  in  the 
side  of  the  box.  Two  reels,  inclosed  in  suitable  cases,  are  located  on 
opposite  sides  of  the  camera  lens.  The  film  is  drawn  from  one  of 
the  reels  onto  the  other  across  the  lens.  It  is  transparent  or  tFanslu- 
cent,  and  tapelike  in  form,  and  is  preferably  of  sufficient  width  to  ad- 
mit the  taking  of  pictures  one  andi  in  diameter  between  the  rows  of 
holes  on  its  edges.  These  holes  are  for  engagement  with  the  feed 
wheels  for  positively  advancing  the  film.  When  the  film  is  narrow 
it  is  not  essential  to  use  two  rows  of  perforations  and  two  feed  wheels, 
one  of  such  rows  and  one  feed  wheel  being  sufficient.  The  two  feed 
wheels  are  carried  by  a  shaft,  and  engage  the  film  on  one  side  of 
the  camera  opening.  The  power  is  supplied  by  an  electric  motor 
which  drives  a  rotating  shaft  carrying  the  feed  wheels  through  a  pulley 
held  in  frictional  engagement  with  the  feed-wheel  shaft.  The  taJce-np 
reel,  or  the  reel  which  receives  the  tape  after  passing  the  lens,  is  also 
driven  from  the  motor  shaft  through  a  pulley  which  is  frictionally 
mounted  upon  the  reel  shaft.  The  shaft  carrying  the  feed  wheels  is 
controlled  by  a  stop  or  escapement  movement  which  is  driven  posi- 
tively by  another  shaft,  so  that,  although  the  motor  tends  to  drive 
the  feed  wheels  continuously,  they  are  only  permitted  to  turn  with  an 
intermittent  motion  by  the  stop  or  escapement  device;  the  pulley 
which  drives  the  feed  wheels  slipiring  on  the  feed-wheel  shaft  while 
that  shaft  is  held  at  rest  by  the  stop  or  escapement  device.  A  shutter 
consisting  of  a  rotating  disk  having  an  (^)eniiur  in  it  is  motmted 
directly  upon  the.  motor  shaft,  and  revolves  past  the  lens,  so  that  the 
light  from  the  lens  is  intermittently  thrown  upon  and  cut  off  from 
the  sensitive  surface  of  the  film.  The  camera  is  shown  as  a  single 
lens,  and  is  arranged  to  project  the  image  of  the  scene  being  photo- 
graphed upon  the  film  when  the  openings  of  the  shutter  disk  are  op- 
posite the  aperture  between  the  lens  and  the  film.  In  operation  the 
apparatus  is  first  charged  with  a  tape  film  several  hundred  or  even 
thousands  of  feet  in  length.  The  specification  states  that  the  parts 
are  preferably  proportioned  so  that  the  film  is  at  rest  ior  nine-tenths 
of  the  time,  in  order  to  give  the  sensitised  film  as  long  an  exposure 
as  practicable,  and  is  moving  forward  one-tenth  of  the  time,  and  that 
the  forward  movement  is  made  to  take  place  30  or  more  times  per 
second,  and  preferably  at  least  as  high  as  46  times  per  second,  although 
the  rapidity  of  movement  or  number  of  times  per  8ec(»id  may  be  regu- 
lated as  desired  to  give  satisfactory  results;  and  there  shotild  be 
at  least  enough  so  that  the  eye  of  the  observer  cannot  distingnish, 
or  at  least  cannot  clearly  or  positively  distinguish,  at  a  glance,  tiie 
difference  in  position  occupied  by  the  objects  in  the  sncrassive  {nctnres. 
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Th«  claims  alleged  to  be  infringed  are  as  follows: 

"(1)  An  apparatus  for  effecting  pfaotopraphj  a  representation,  tnltable 
for  reproduction,  of  a  scene  Including  a  moving  object  or  objects,  comprising 
a  means  for  tntermitt«itly  proJectlDg,  at  such  rapid  rate  as  to  result  In 
persistence  of  vision.  Images  of  successive  poeltiopa  of  the  object  or  objects 
In  motion,  as  observed  from  a  fixed  and  single  point  of  vlevr,  a  sensitized, 
tapelike  film,  and  a  means  for  so  moving  tbe  film  as  to  cause  the  successive 
Images  to  be  received  thereon  separately  and  In  a  single-line  seqoence. 

"(2)  An  apparatus  for  taking  photographs  suitable  for  tbe  exblbltlon  of 
objects  In  motion,  having  in  combinatloa  a  single  camera,  and  meana  tor 
passing  a  sensitised  tape  film  at  a  high  rate  of  speed  across  tbe  lois  of  the 
camera,  and  for  exposing  successive  portions  of  the  film  In  rapid  succession, 
snbstantlallj  as  set  f ortli. 

"(8)  An  apparatus  for  taking  photographs  suitable  for  tbe  exhibition  of 
objects  In  motion,  having  in  combination  a  single  camera,  and  means  for 
passing  a  sensitized  tape  film  across  the  lens  of  tbe  camera  at  a  high  rate  of 
speed,  and  with  an  Intermittent  motion,  and  for  exposing  successive  portions 
of  tbe  film  during  the  periods  of  rest,  substantially  as  set  forth." 

"(6)  An  unbroken  transparent  or  translucent  tap^Uce  photographic  fllm, 
baving  thereon  equidistant  photographs  of  successive  positions  of  an  object. 
In  motion,  all  taken  from  the  same  point  of  view,  such  photographs  being  ar- 
ranged in  a  continuous,  straight-line  sequence,  unlimited  In  number,  save  by 
the  length  of  the  fllm,  substantially  as  described." 

According  to  the  views  of  the  expert  lor  the  complainant,  the  first 
claim  covers  every  apparatus  comprising — First,  any  means  whatever 
capable  of  intermittently  projecting,  at  such  rapid  rate  as  to  result 
in  persistence  of  vision,  images  of  successive  positions  of  the  obj'ect 
or  objects  in  motion,  as  observed  from  a  fixed  and  single  point  of 
view;  second,  a  sensitized,  tapelike  film;  and,  third,  any  means  or 
mechanism  or  device  for  so  moving  the  film,  either  continuously  or 
intermittently,  or  both  continuously  and  intermittently,  as  to  cause 
the  successive  images  to  be  received  thereon  separately  and  in  a 
single-line  sequence.  According  to  his  view,  the  scope  of  the  second 
claim  is  identical  with  that  of  the  first,  except  that  it  is  limited  to  a 
single  camera,  with  a  single  lens,  as  the  means  for  projecting  the 
miages  onto  tiie '  sensitized  surface,  and  the  third  claim  differs  from 
the  second  pnly  in  that  it  is  restricted  to  the  intermittent  movement 
of  the  film,  an^  to  the  exposure  of  the  film  during  the  periods  of  rest. 
We  think  this  interpretation  of  the  claims  is  the  reasonable  one,  and 
the  question  of  their  validity  is  to  be  determined  by  gfiving  to  them 
this  scope. 

The  photographic  reproduction  of  moving  objects,  the  production 
from  the  negatives  of  a  series  of  pictures  representing  the  successive 
stages  of  motion,  and  the  presentation  of  them  by  an  exhibiting  ap- 
paratus  to  the  eye  of  the  spectator  in  such  rapid  sequence  as  to  blend 
them  together,  and  give  the  effect  of  a  single  picture  In  which  the 
objects  are  moving,  had  been  accomplished  long  before  Mr.  Edison 
entered  the  field.  The  patent  in  suit  pertains  merely  to  that  branch 
of  the  art  which  consists  of  the  production  of  suitable  negatives.  The 
introduction  of  instantaneous  photography,  by  facilitating  the  taking 
of  the  negatives  with  the  necessary  rapidity  to  secure  what  is  termed 
"persistence  of  \-ision,"  led  to  the  devising  of  cameras  for  using  sensi- 
tized plates  and  bringing  them  successivdiy  into  the  field  of  the  lens, 
and  later  for  using  a  continuously  moving  sensitized  band  or  strip  of 
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paper  to  receive  the  successive  exposures.  The  invention  of  the 
patent  in  suit  was  made  by  Mr.  Edison  in  the  summer  of  1889.  We 
shall  consider  only  those  references  to  the  prior  art  which  show  the 
nearest  approximation  to  it,  and  are  the  most  valuable  of  those  which 
have  been  introduced  for  the  purpose  of  negativing  the  novelty  of  its 
claims. 

The  French  patent  to  Du  Cos,  of  1S64,  describes  a  camera  ap- 
paratus consisting  of  a  battery  of  lenses  placed  together  in  parallel 
rows,  and  focused  upon  a  sensitive  plate;  the  lenses  being  caused 
to  act  in  rapid  succession,  by  means  of  a  suitable  shutter,  to  depict 
the  successive  stages  of  movement  of  the  object  to  be  photographed. 
Between  the  lenses  and  the  plate  is  arranged  a  band  having  a  series 
of  openings  in  such  manner  that  if  the  band  is  drawn  upwards  or 
downwards  the  various  lenses  in  the  battery  will  be  exposed  in  suc- 
cession, so  that  a  large  number  of  small  pictures  will  be  taken  upon 
the  plate.  The  patent  does  not  describe  the  means  for  moving  the 
plate  so  as  to  cause  the  successive  images  to  be  received  thereon 
separately.  In  a  certificate  of  addition  to  this  patent,  he  describes 
an  apparatus  in  which  there  is  a  short,  endless  band,  passing  over 
two  parallel  drums,  upon  which,  as  the  band  is  moved  by  the  rotation 
of  the  drums,  one  lens  after  the  other  will  pass  an  aperture  through 
which  light  is  reflected  from  the  object  to  be  photographed.  Back 
of  the  lenses  is  another  band  of  fabric,  passing  over  dnims  like  the 
other  band,  and  carrying  either  a  series  of  sensitized  plates  or  a  sur- 
face of  sensitized  paper.  This  band  has  projections  or  pins,  which,  as 
the  drums  are  rotated,  engage  with  corresponding  projections  from 
the  band  carrying  the  lenses.  By  this  apparatus  the  lenses  are  made 
to  move  in  accord  with  the  movement  of  the  band,  and  as  they  pass 
the  aperture  they  project  successively  tipon  the  sensitized  paper,  which 
is  moving  at  the  same  speed,  impressions  of  the  object  to  be  photo- 
graphed. Practically  the  images  are  reproduced  from  the  same  point 
of  view, — the  aperture  through  which  the  lenses  operate.  The  expert 
for  the  complainant,  Prof.  Morton,  concedes  that  the  Du  Cos  camera 
would  be  capable  of  taking  a  series  of  photographs  on  a  strip  of  sen- 
sitized paper,  such  as  subsequently  came  into  commercial  use,  at  the 
rate  of  eight  or  ten  a  second,  supposing  them  to  be  two  or  three 
inches  square ;  but  he  insists  that  the  dry  paper  then  known  was  not 
sufficiently  sensitized  to  permit  this  to  be  done. 

Prior  to  January,  1888,  a  sensitive  film  better  adapted  for  instan- 
taneous impression  was  in  commercial  use  with  photographers,  and 
in  that  month  a  patent  was  obtained  in  this  country  by  Le  Prince  for 
a  method  of,  and  apparatus  for,  producing  animated  pictures.  The 
apparatus  included  a  camera  for  producing  the  negatives  upon  an  end- 
less strip  of  sensitive  film,  "or  any  quick-acting  paper,  such  as  East- 
man's paper  film."  The  camera  apparatus  was  a  series  of  lenses  ar- 
ranged in  two  or  more  rows,  and  two  or  more  strips  of  film.  Each 
strip  of  film  is  unwound  from  a  supply  spool,  and  drawn  across  the 
field  of  its  row  of  lenses  by  a  take-up  spool.  The  lenses  are  provided 
with  shutters  which  open  and  allow  them  to  operate  upon  the  film 
at  the  proper  time.  By  means  of  mutilated  guides  upon  a  shaft  oper- 
ated  by  a  crank  or  other  motor,  the  two  take-up  spools  are  alter- 
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nately  revolved,  and  draw  first  one  film  and  then  the  other  the  re- 
quired distance  to  receive  its  series  of  impressions,  while  by  means 
of  other  guides  connected  with  the  driving  shaft  the  shutters  of  the 
lenses  are  successively  opened  to  permit  an  impression  to  be  pro- 
jected upon  the  film  whUe  it  is  at  rest.  Thus  the  apparatus  is  equipped 
with  means  for  moving  two  strips  of  film  alternately  and  successively, 
and  with  lenses  and  shutters  which  at  the  proper  moment  open  and 
allow  the  lenses  to  operate  upon  the  strips  of  film  as  they  are  suc- 
cessively brought  to  rest.  Le  Prince  subsequently,  and  in  1888,  ob- 
tained an  English  patent  for  the  same  apparatus,  a  complete  specifica- 
tion of  which  was  published  December  8,  1888.  This  patent  cpntaitis 
a  suggestion  that  only  a  single  lens  may  be  employed,  as  follows : 

"When  provided  wUb  only  one  leno.  as  It  sometimes  may  be,  It  is  so  con- 
structed tliat  ttae  sensltlTe  film  Is  Intermittently  operated  at  the  rear  of  satd 
lens,  wlilcb  la  provided  wltb  a  properly  timed  Intermittently  operated  shut- 
ter.- 

The  mechanism  adapted  to  co-operate  with  a  single-lens  camera 
is  not  described. 

The  camera  apparatus  of  M.  Marey,  described  in  the  Scientific 
American  of  June,  1882,  and  used  by  him,  motmted  in  a  photographic 
gun,  to  produce  a  series  of  instantaneous  photographs,  showing  the 
successive  phases  of  motion  of  birds  and  animals,  describes  a  single- 
lens  camera,  and  clock  mechanism  which  actuates  the  several  parts. 
The  apparatus  is  shown  in  detail  by  woodcuts.  M.  Marey  conceived 
the  idea  of  equipping  a  gun  with  the  apparatus  from  the  astronomical 
revolver  invented  by  Mr.  Janssen  for  observing  the  last  passage  of 
Venus.   He  describes  the  apparatus  as  follows: 

"TOe  barrel  of  this  gun  ia  a  tube  containing  a  ptaotograpblc  obJectlTe.  At 
tbe  back  end  of  tbls,  flrmly  affixed  to  tb«  butt,  tbere  la  a  wide,  cylindrical 
breed!  piece.  In  wbicb  there  is  contained  a  clockwork,  whose  barrel  la  seen 
externally  at  B.  When  the  trigger  of  tbe  gun  Is  pulled,  the  wheelwork  be- 
gins Its  movement  and  gives  the  various  parts  of  the  Instrument  the  motion 
necessary.  A  central  axis,  making  twelve  revolutions  per  second,  controls 
all  the  parts  of  the  apparatus.  First  there  Is  an  opaque,  metallic  disk,  con- 
taining a  narrow  silt  This  forms  tbe  cut-off  or  shutter,  and  allows  tbe  light 
emanating  from  tbe  objective  to  enter  only  twelve  times  per  second,  and 
every  time  during  i/noth  of  a  second.  Behind  this  disk,  and  revolving  freely 
on  tbe  same  axis,  tbere  Is  another  one  which  Is  provided  with  twelve  open- 
ings, and  behind  this  Is  placed  tbe  sensitive  plate  of  circular  or  octagonal 
form.  The  disk  most  rev(rive  In  an  Intermittent  manner,  so  as  to  stop  twelve* 
times  per  second  opposite  the  fascicle  of  light  that  enters  the  instrument 
This  motion  Is  obtained  by  means  of  an  eccentric,  E,  which  Is  placed  on  the 
axis,  gives  a  regular  to  and  from  motion  to  a  rod  provided  with  a  click,  O, 
which  at  every  oscillation  engapres  with  one  of  the  teeth  that  collectively 
ftmn  a  crown  on  the  disk  containing  tbe  apertures.  A  special  shutter.  O, 
cuts  oft  all  entrance  of  light  into  Uie  btstrument  as  soon  as  tbe  twelve 
images  have  been  obtained.  There  are  other  arrangements  tor  the  purpose 
of  preventing  the  sensitized  plate,  owing  to  Its  acquired  velocity,  going  be- 
yond the  position  to  which  It  Is  brought  by  the  click,  and  at  wtalcb  It  should 
be  perfectly  immovable  during  the  duration  of  the  Inminons  impression.  A 
pressing  button,  b,  rests  flrmly  against  the  plate  from  tbe  time  that  it  Is 
Introduced  Into  the  apparatus:  and  It  Is  through  the  Influence  of  such  pres- 
sure that  the  plate  Is  made  to  adhere  to  the  posterior  surface  of  the  disk 
containing  the  apertures.  This  surface  Is  covered  with  black  velvet  to  pre- 
vent slipping.  Focusing  Is  effected  by  shortening  or  elongating  the  barrel, 
thiis  moving  the  objective  backward  or  forward.  Tbe  focus  la  finally  verified 
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obserTlng.  through  an  sperttire  In  the  breecb  piece,  tbe  sliai^iM  of  tlM 
Image  rec^ved  on  a  piece  of  ground  glaBS." 

He  states  that  he  has  phot(^^phed  with  his  apparatus  horses, 
asses,  dogs,  and  men  on  foot  and  on  velocipedes,  but  he  has  not  fol- 
lowed such  experiments  up,  as  they  entered  into  the  programme  that 
Mr.  Muybridge  had  carried  out  with  so  much  success.  He  proposes 
especially  to  study  by  photography  the  mechanism  of  flight  in  different 
animals. 

Mr.  Levison,  in  an  article  published  in  the  Brooklyn  Eagle  of  June 
14,  i888»  describes  a  camera  apparatus  for  taking  a  series  of  pictures 
of  objects  in  motion,  in  which  a  single  lens  is  employed  to  operate 
upon  plates  aVa  inches  in  size.   These  plates  are  carried  in 

cominrtments  on  a  polygcHial  wheel,  which  is  caused  to  move  on- 
ward and  rest  by  a  peculiar  screw  motion,  and  while  at  rest  an  electro- 
magnet, actuated  by  a  suitable  battery,  operates  the  shutter  and  ex- 
poses the  plate,  then  in  proper  position  for  the  lens.  He  says  the 
mechanism  employed  to  drive  the  plate  carrier  could  be  employed  to 
operate  a  continuous  strip  of  paper  or  a  film  carrier,  and  by  a  simple 
modification  of  the  contact  switch  the  shutter  may  be  operated  in- 
definitely; and  with  a  camera  thus  constructed  a  series  of  pictures, 
limited  only  by  the  length  of  the  sensitive  paper,  may  be  taken.  The 
mechanism  of  the  apparatus  is  not  detailed,  except  in  the  general  way 
stated. 

It  is  apparent  from  the  references  considered  that  while  Mr.  Edison 
was  not  the  first  to  devise  a  camera  apparatus  for  taking  negatives 
of  objects  in  motion,  and  at  a  rate  sufficiently  high  to  result  in  per- 
sistence of  vision,  the  prior  art  does  not  disclose  the  specific  type  of 
apparatus  which  is  described  in  his  patent.  His  apparatus  is  capable 
of  using  a  single  sensitized  and  flexible  film  of  great  length  with  a 
single-lens  camera,  and  of  producing  an  indefinite  number  of  nega- 
tives on  such  a  film  with  a  rapidity  theretofore  unknown.  The  Du 
Cos  apparatus  requires  the  use  of  a  large  number  of  lenses  in  suc- 
cession, and  both  the  lens  and  the  sensitized  surface  are  in  continuous 
motion  while  the  picture  is  being  taken ;  whereas  in  the  apparatus 
of  the  patent  but  a  single  lens  is  employed,  which  is  always  at  rest, 
and  the  film  is  also  at  rest  at  the  time  when  the  negative  is  being 
taken.  Nor  is  it  provided  with  means  for  passing  the  sensitized  sur- 
face across  the  camera  lenses  at  the  very  high  rate  of  speed,  which  is 
a  feature,  though  not  an  essential  feature,  of  the  patented  apparatus. 

The  Le  Prince  apparatus  employs  two  or  more  rows  of  lenses,  and 
two  or  more  strips  of  film,  which  move  alternately  and  successively, 
the  lenses  of  each  operating  upon  its  appropriate  strip,  and  the  shut- 
ters of  the  lenses  opening  successively  as  the  strips  are  brought  to 
rest;  and,  although  its  devices  permit  the  exposures  for  the  produc- 
tion of  successive  pictures  to  be  made  in  rapid  succession,  they  re- 
quire a  slow  movement  of  the  film.  Pictures  taken  in  such  apparatus 
are  not  taken  from  the  **same  point  of  view"  as  they  are  when  taken 
from  a  single  stationary  lens.  This  would  result  in  producing,  when 
such  pictures  are  subsequently  combined  for  persistence  of  vision  in 
their  exhibition,  a  greater  or  less  indefiniteness  of  outline  and  con- 
formation as  to  movement.   Again,  the  pictures  are  not  taken  in  a 
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regular  succession,  as  on  a  single  strip,  but  a  short  series  are  t^en 
on  one  strip,  then  a  short  succeeding  series  on  another  strip,  and  so 
on,  with  the  result  that  to  use  these  pictures  for  exhibition  in  any 
convenient  way  would  require  them  to  be  cut  up  and  rearranged, 
or  apparatus  would  have  to  be  employed  for  so  moving  and  feeding 
them  as  to  obtain  the  i^oper  arrangement  of  their  positives  for  the 
purposes  of  exhibition,  which  is  in^cated  in  the  Le  Prince  patent. 
Those  taken  by  the  apparatus  of  the  patent  hi  suit  can  be  reproduced 
by  a  precisely  corresponding  positive.  The  suggestion  that  one  lens 
may  be  em(4oyed,  implying,  of  course,  the  use  of  a  sing^  film,  is  quite 
enigmatical,  and  would  seem  to  be  impracticable,  without  altering 
the  principle  of  his  apparatus.  The  problem  of  dispensing  with  the 
other  lenses  would  involve  changing  the  mechanism  so  as  to  secure 
a  rapid  movement  of  the  film.  We  are  not  satisfied  that  the  ap- 
paratus is  inoperative,  but  incline  to  the  opinion  that  the  alleged 
defects  are  merely  in  details  of  construction,  which  would  be  readily 
obviated  by  the  skilled  mechanic.  The  presumpticMi  arising  from  the 
grant  of  the  United  States  patent  must  prevail  in  the  absence  of  proof 
to  overthrow  it. 

The  Marey  apparatus  employs  the  same  general  combination  of 
parts  specified  in  the  first  and  third  claims  of  the  patent,  except  the 
tape  film,  to  produce  the  negatives ;  but  it  is  not  adapted  to  produce 
them  upon  the  film  of  the  patent,  and  it  would  require  modifications 
to  enable  it  to  do  so ;  but  whether  such  as  would  involve  invention, 
or  merely  mechanical  skill,  is  a  debatable  question.  It  enables  nega- 
tives of  an  animate  object,  showing  the  various  phases  of  motion, 
to  be  produced  by  projecting  images  of  the  moving  object,  as  ob- 
served h'om  a  fixed  and  single  point  of  view,  or  from  a  fixed  and 
successive  point  of  view,  upon  the  successively  advanced  portions  of 
the  sensitized  surface,  and  in  sequence  thereon,  and  at  such  a  rapid 
rate  of  succession  that  the  movements  can  be  naturally  reproduced 
to  the  eye  by  bringing  the  developed  photographs  successively  into 
view.  It  is  capable  of  taking  12  pictures  per  second,  each  ima^e  re- 
quiring an  exposure  of  ^/rxoth  part  of  a  second.  Although  his  re- 
volver was  designed  to  get  successive  pictures  for  an  analysis  of  the 
movements  of  dbjects,  and  not  for  the  purpose  of  taking  negatives  ior 
reproduction  and  use  in  an  exhibiting  apparatus,  it  seems  manifest 
that  it  could  have  been  adapted  by  changes  in  the  parts,  obvious  to 
the  skilled  mechanic,  to  produce  negatives  suitable  for  reproducdon 
and  use  in  such  an  apparatus. 

The  Levison  publication  would  not  be  of  value  were  it  not  that 
the  broad  claims  of  the  patent  do  not  call  for  the  entidoyment  of  any 
specific  operative  devices,  except  the  single  camera  and  the  sensitized 
tape  film. 


The  inqKjrtant  question  is  whether  the  invention  was  in  such  sense 
a  primary  one  as  to  authorize  the  claims  based  upon  it.  The  general 
statements  in  the  specification  imply  that  Mr.  Edison  was  the  creator 
of  the  art  to  which  the  patent  relates,  and  the  descriptive  parts  are 
carefully  framed  to  lay  the  foundation  for  generic  claims  which  arc 
not  to  be  limited  by  importing  into  them  any  of  the  operative  de- 
vices, except  those  which  are  indispensable  to  effect  the  functional 
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results  enumerated.  It  wilt  be  observed  that  neither  the  means  for 
moving  the  film  across  the  lens  of  the  camara>  nor  for  exposing  suc- 
cessive portions  of  it  to  the  operation  oi  the  lens,  nor  for  giving 
!t  a  continuous  or  intermittent  motion,  nor  for  doing  these  things 
at  a  high  rate  of  speed,  are  specified  in  the  claims  otherwise  thii 
functionally.  Any  combination  of  means  that  will  do  .these  things 
at  a  high  enough  rate  of  speed  to  secure  the  result  of  persistence  of 
vision,  and  which  includes  a  stationary  single  lens  and  tapehke  film, 
is  covered  by  the  claims. 

It  is  obvious  that  Mr.  Edison  was  not  a  pioneer,  in  the  large  sense 
of  the  term,  or  in  the  more  limited  sense  in  which  he  would  have 
been  if  he  had  also  invented  the  film.  He  was  not  the  inventor  of  the 
film.  He  was  not  the  first  inventor  of  apparatus  cap^le  of  producing 
suitable  negatives,  taken  from  practically  a  single  point  of  view, 
in  single-line  sequence,  upon  a  film  like  his,  and  embodying  the  same 
general  means  of  rotating  drums  and  shutters  for  bringing  the  sen- 
sitized surface  across  the  lens,  and  exposing  successive  portions  of  it 
in  rapid  succession.  Du  Cos  anticipated  him  in  this,  notwithstanding 
he  did  not  use  the  film.  Neither  was  he  the  first  inventor  of  ap- 
paratus capable  of  producing  suitable  negatives,  and  embodying  means 
for  passing  a  sensitized  suiiace  across  a  single-lens  camera  at  a  high 
rate  of  speed,  and  with  an  intermittent  motion,  and  for  exposing  suc- 
cessive portions  of  the  surfaces  during  the  periods  of  rest.  His  claim 
for  such  an  apparatus  was  rejected  by  the  patent  office,  and  he  ac- 
quiesced in  its  rejection.  He  was  anticipated  in  this  by  Marey,  and 
Marey  also  anticipated  him  in  photographing  successive  positions  of 
the  object  in  motion  from  the  same  point  of  view. 

Tlie  predecessors  of  Edison  invented  apparatus,  during  a  period 
of  transition  from  plates  to  flexible  paper  fUm,  and  horn  paper  film 
to' celluloid  film,  which  was  capable  of  producing  negatives  suit^le 
for  reproduction  in  exhibiting  machines.  No  new  principle  was  to 
be  discovered,  or  essentially  new  form  of  machine  invented,  in  order 
to  make  the  improved  photographic  material  available  for  that  pur- 
pose. The  early  inventors  had  felt  the  need  of  such  material,  but,  in 
the  absence  of  its  supply,  had  either  contented  themselves  with  such 
measure  of  practical  success  as  was  possible,  or  had  allowed  their 
plans  to  remain  upon  paper  as  indications  of  the  forms  of  mechanical 
and  optical  apparatus  which  might  be  used  when  suitable  photographic 
surfaces  became  available.  They  had  not  perfected  the  details  of  ap- 
paratus especially  adapted  for  the  employment  of  the  film  of  the  pat- 
ent, and  to  do  this  required  but  a  moderate  amount  of  mechanical  in- 
genuity. Undoubtedly  Mr.  Edison,  by  utilizing  this  film  and  perfect- 
ing the  first  apparatus  for  using  it,  met  all  the  conditions  necessary 
for  commercial  success.  This,  however,  did  not  entitle  him,  under 
the  patent  laws,  to  a  monopoly  of  all  camera  apparatus  capable  of 
utilizing  the  film.  Nor  did  it  entitle  him  to  a  monopoly  of  all  ap- 
paratus employing  a  single  camera. 

We  conclude  that  the  functional  limitations  which  are  inserted  in 
the  claims  do  not  restrict  the  patent  to  the  scope  of  Mr.  Edison's 
real  invention.  We  cannot  undertake  to  point  out  the  differences 
between  the  scope  of  the  real  invention  and  the  claims.   The  real 
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invention,  if  it  involved  invention  as  distinguished  from  improvement, 
probably  consists  of  details  of  organization,  by  which  the  capacity 
of  the  reels  and  the  moving  devices  are  augmented  and  adapted  to 
carry  the  fibn  of  the  patent  rapidly  and  properly.    It  suffices  to  say 

that  the  modifications  required  to  conform  old  apparatus  to  the  use 
of  the  tape  film,  and  which  would  define  the  real  invention,  cannot  be 
imported  into  the  first  and  third  claims  without  violence  to  thenr 
terms ;  and  the  second  claim  is  broader  than  the  third. 

The  fifth  claim  of  the  patent  is  obviously  an  attempt  by  the  pat- 
entee to  obtain  a  monopoly  of  the  product  of  the  ^paratus  described 
in  the  patent,  so  that  in  the  event  it  should  turn  out  that  his  ap- 
paratus was  not  patentable,  or  the  product  could  be  made  bv  ap- 
paratus not  infringing  his,  he  could  nevertheless  enjoy  the  exclusive 
right  of  making  it.  A  claim  for  an  article  of  manufacture  is  not  in- 
valid merely  because  the  article  is  the  product  of  a  machine,  whether 
the  machine  is  patented  or  unpatented ;  but  it  is  invalid  unless  the 
article  is  new  in  a  patentable  sense, — that  is,  unless  its  original  con- 
ception or  production  involved  invention,  as  distinguished  from  ordi- 
nary mechanical  skill.  If  it  is  new  only  in  the  sense  that  it  embodies 
and  represents  superior  workmanship,  or  is  an  improvement  upon  an 
old  article  in  degree  and  excellence,  within  all  authorities  the  claim 
is  invalid.  Hatch  v.  Moffitt  (C.  C.)  15  Fed.  252 ;  Wooster  v.  Calhoun, 
II  Blatchf.  215,  Fed.  Cas.  No.  18,035;  Excelsior  Needle  Co.  v.  Union 
Needle  Co.  (C.  C.)  32  Fed.  221;  Smith  v.  Nichols,  21  Wall.  112, 
22  L.  Ed.  566;  Locomotive  Works  v.  Medart,  158  U.  S.  79,  15  Sup. 
Ct.  745,  39  Ed.  899.  By  the  terms  of  the  claim  the  length  of  the 
film  is  not  defined,  nor  is  the  number  of  photographs  which  it  is  to 
represent  defined.  It  is  to  be  an  unbroken  transparent  or  translucent, 
tapelike  photographic  film;  it  is  to  have  thereon  equidistant  photo- 
graphs of  successive  positions  of  an  object  in  motion;  these  photo- 
graphs are  to  be  arranged  in  a  continuous,  straight-line  sequence ; 
and  the  number  of  them  is  not  limited,  save  by  the  length  of  the  film. 
The  film  was  not  new,  and  if  the  other  characteristics  of  the  product 
are  not  new,  or  are  new  only  in  the  sense  that  they  add  to  the  article 
merely  a  superiority  of  finish  or  a  greater  accuracy  of  detail,  the  claim 
is  destitute  of  patentable  novelty. 

In  determining  the  scope  and  patentable  subject-matter  of  this  claim, 
the  fB-oceedings  in  reference  to  its  allowance  in  the  patent  office 
should  be  referred  to.  In  the  original  application  for  the  patent  the 
sensitized  surface  was  described  as  'in  the  form  of  a  long  gelatine  tape 
film."  April  18,  1896,  the  application  was  amended  as  to  specification 
and  claims  so  that  the  word  "gelatine"  was  omitted  from  the  descrip- 
tion of  the  film.  The  substituted  specification  of  that  application  con- 
tains this  statement :  "The  sensitized  surface  is  preferably  in  the  form 
of  a  long  tape,  although  it  may  be  a  cylindrical  surface  on  which  the 
photographs  are  taken  in  a  spiral  line;  and,  in  referring  to  the  draw- 
ings, states  that  "3  indicates  the  transparent  or  translucent  tape  film, 
which  before  the  apparatus  is  put  in  operation  is  all  coiled  on  a  reel," 
etc.  In  that  application,  for  the  first  time,  a  claim  was  made  for  the 
product.  After  the  claim,  as  originally  phrased  in  that  application, 
load  been  rejected  by  the  patent  office.  It  was  amended  by  the  applicant 
to  read  as  follows : 
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"(S)  An  QDtHVken  trtnaparent  or  tnnaloeent  tape  dim.  haTliif  ttereoa  a 

coutiuuoua  B«rle8  of  equidistant  pbotoKraphs  of  an  object  in  motkm,  uzmBged 
In  a  single  atralgtat-llne  aequence,  substantially  aa  aet  fortb." 

This  claim  was  again  rejected  upoa  «  referaice  to  the  Le  Prinoe 
patent.  As  finally  allowed  by  the  office,  it  was  allowed  upoo  the  state- 
ment as  follows: 

"As  to  clalma  8  and  9,  while  aa  drawn  tbey  have  been  property  rejected  on 
account  of  tbe  Le  Prince  tape  film,  they  can  be  dlsttngaiahed  tberefrom  bj 
amending  tbe  clalma  to  Indicate  ttaat  tbe  number  of  photogiapbs  Id  tbe  a^lea 
la  unlimited,  except  by  tbe  lengtb  of  the  film,  as  dlstlngulabed  from  the  Le 
Frlnce  fllm.  in  whbdi  the  number  in  a  stral^t-Une  sequence  ia  limited  to 
four,  wbaterer  the  lengtb  of  tbe  fllm." 

In  view  of  these  proceedings,  and  the  acqtiiescence  of  the  patentee 
in  the  limitations  imposed  upon  the  claim  by  the  patent  office,  its 
novelty  depends  mainly  upon  the  length  of  the  film.  This  feature  of 
the  claim  is  satisfied  by  an^  film  which  is  long  enough  to  carry  a  suf- 
ficient number  of  successive  pictures  to  reproduce,  when  properly 
used,  some  definite  cycle  of  movements  to  convey  the  impression  of 
reality  to  the  observer.  A  film  having  this  characteristic  was  not  new, 
in  the  sense  that  its  production  involved  invention.  The  Du  Cos 
apparatus  was  capable  of  taking  the  requisite  number  of  pictures  in 
series  suitable  for  using  in  an  exhibiting  apparatus.  Prof.  Morton, 
the  expert  for  the  complainant,  in  his  testimony,  conceded  that  a  series 
of  photographs  of  an  object  in  motion  could  have  been  taken  upon  a 
paper  strip  by  the  camera  of  the  certificate  of  addition  of  the  Du  Cos 
patent,  and  these  negatives  might  have  been  transferred  to  a  translu- 
cent paper  strip,  as  a  series  of  positives,  and  that  it  would  have  required 
no  invention,  in  view  of  the  instructions  which  Du  Cos  gives  as  to 
doing  this,  to  prepare  such  a  strip  of  paper  with  a  series  of  pictures 
upon  it.  He  differentiates  the  film  of  the  claim  from  the  film  which 
could  have  been  thus  produced  in  the  fact  that  the  pictures,  not  having 
been  taken  frcHn  a  single  lens,  would  not  all  be  t^en  from  the  same 
p(Mnt  of  view.  This  conclusion,  however,  overlooks  the  fact  that  prac- 
tically the  images  were  produced  from  the  same  point  of  view  in  the 
Du  Cos  apparatus, — the  single  aperture  through  which  the  lenses 
operate, — and  that  it  is  quite  immaterial  whether  the  same  point  of 
view  is  obtained  by  the  use  of  a  single  lens,  or  by  the  use  of  a  number 
of  lenses,  for  the  purpose  of  meeting  this  characteristic  of  the  claim. 

We  conclude  that  the  court  below  erred  in  sustaining  the  validity  of 
the  claims  in  controversy,  and  that  the  decree  should  be  reversed, 
with  costs,  and  with  instructions  to  the  court  below  to  dismiss  the  bilL 
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Patents— iNTRimoN—BBBECH  Loading  Ordfamok. 

Tbe  Drlggs  &  Schroeder  patent,  No.  300.798,  for  breech-Ioadlng  ord- 
nance, was  not  anticipated  by  the  Storm  patent  No.  132,740,  nor  by  the 
Plcrt  British  patent.  No.  3,616,  nod  describes  a  breech-block  mechanlsin 
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tar  rapld-flre  gnaa,  bom  norA  and  mefoL  C3alin  1  also  M4  tnfrliiged 
b7  a  gtm  constnicted  In  accwOanco  vltli  the  Drlgga^aker  patent  Vo. 

613.196. 

Appeal  from  the  Circuit  Court  of  tiie  United  States  for  the  District 
of  Cfonnecticut. 

Ernest  Wilkinson,  for  appellant. 
W.  H.  Singleton,  for  appellee. 

Before  WAIvLACE»  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  from  a  decree  ad- 
judging the  validity  of  the  first  claim  of  letters  patent  No.  360,7^8, 
granted  April  5,  1887,  to  Driggs  &  Schroeder,  for  **breech-loading 
ordnance,"  and  ordering  an  injunction  against  the  defendant,  and  an 
accounting  for  infringement.    99  Fed.  996. 

Error  is  assigned  of  the  decision  of  the  court  below  both  upon  the 
issues  of  the  validity  of  the  patent  and  its  infringement. 

The  patent  relates  to  the  class  of  small  cannon  known  as  "rapid- 
firing,  single-shot  guns/'  which  are  a  development  of  small  arms ;  and 
the  improvements  described  are  designed  for  equipping  the  gun  with 
breech-closing  mechanism  capable  of  rapid  operation,  and  strong 
enough  to  resist  the  pressure  caused  by  the  discharge. 

The  gun  of  the  patent  is  one  in  which  the  cartridge  is  inserted  at  the 
rear.  In  such  guns  the  introduction  chamber  is  a  rearward,  prolonga- 
tion of  the  powder  chamber,  and  ordinarily  is  arch-shaped  at  the  upper 
part,  though  not  necessarily  so.  The  upper  part  of  the  chamber  of  the 
patent  is  arch-shaped,  and  is  provided  with  recesses  or  grooves  extend- 
ing downward  below  the  center  of  the  chamber.  As  shown  in  the 
drawings,  there  are  two  of  these  grooves,  each  encircling  the  upper 
half  of  the  chamber.  The  breech  block  is  provided  upon  its  upper 
convex  surface  with  projections  or  bands  adapted  to  fit  closely  into 
these  recesses.  The  breech  block  is  actuated  by  mechanism  which 
raises  it  upward  and  forward  until  the  bands  are  brought  near  the  re- 
cesses of  the  chamber,  when  it  is  given  a  further  upward  direction, 
which  causes  the  bands  to  slide  into  the  corresponding  recesses.  When 
thus  interlocked,  the  bands  and  grooves  form  practically  a  mortise 
joint,  extending  over  the  top,  and  around  the  upper  half  of  the  cham- 
ber ;  and  the  breech  block  receives  a  solid  support  at  the  top,  and  as 
far  downward  as  the  recesses  extend.  The  actuating  mechanism  con- 
sists of  a  horizontal  rock  shaft,  extending  through  the  breech  below 
the  bore  of  the  gun,  and  an  operating  lever  and  cam  so  arranged  that, 
when  the  shaft  is  turned  in  one  direction,  it  will  swing  the  breech 
block  forward,  then  upward  and  forward,  and  upward  again,  into  the 
locked  position,  and,  when  turned  in  the  opposite  direction,  it  will 
lower  the  breech  block  to  an  unlocked  position,  and  then  swing  it 
backward  and  downward  to  below  the  introduction  chamber. 

The  claim  is  as  follows : 

"(1)  Id  a  gan  in  which  the  breech  block  first  moves  downward  In  opening, 
and  then  swings  backward  and  downward,  the  combination,  with  the  gun 
breech  provided  with  grooves  In  Its  upper  wall,  of  the  pivoted  breech  block. 
A.  provided  on  Its  upper  surface  with  bands  or  projecttona,  a  a',  adapted 
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to  fit  In  aald  groom  and  bold  raid  tweecb  block  flrmlj  in  pl&ce,  and  means 
ror  uiorli^  tbe  breech  block  into  and  out  of  said  grooTes,  anbstanttallT  ai 

ilesirribed." 

We  agree  with  the  court  below  that  there  was  nothmg  new  in  the 
downward  and  backward  and  downward  movements  o?  the  breech 
block,  or  in  the  construction  and  arrangement  of  the  mechanism  for 
giving  these  movements  to  the  breech  block,  or  for  moving  it  in  and 
out  of  the  grooves.  If  there  was  any  patentable  novelty  in  the  com- 
bination of  the  claim,  it  resided  in  employing  with  the  other  parts  the 
peculiar  recesses  in  the  breech  and  projections  upon  the  breech  block 
which  are  described  in  the  specification  and  shown  in  the  drawings. 

Of  the  numerous  prior  patents  introduced  in  evidence  for  the  pur- 
pose of  defeating  the  novelty  of  the  claim,  those  of  one  group  disclose 
breech-closing  mechanism  in  guns  in  which  the  cartridge  is  inserted  at 
the  rear  of  the  cartridge  chamber,  and  those  of  another  group  dis- 
close such  mechanism  in  guns  in  which  the  cartridge  is  inserted  at  the 
lop  of  the  cartridge  chamber. 

The  most  important  of  the  anticipating  references  is  the  English 
patent  to  Fieri,  of  1885.  This  patent  belongs  to  the  second  group.  If 
in  this  patent  were  disclosed  the  recesses  and  projections  of  the  patent 
in  suit,  it  would  be  a  complete  anticipation  of  the  claim.  The  de- 
scription and  drawings  of  the  patent  leave  some  of  the  details  of  the 
construction  of  the  parts  to  inference,  but  that  its  breech  and  breech 
block  are  provided  with  recesses  and  projections  which  measurably 
perform  the  functions  of  those  of  the  patent  in  suit  is  not  to  be  doubt- 
ed. It  shows  on  either  side  of  the  introduction  chamber  a  short 
groove  extending  to  the  upper  part  of  the  chamber,  but  these  grooves 
extend  down  the  sides  but  a  comparatively  short  distance.  Between 
these  recesses  the  chamber  is  not  provided  with  an  upper  wall,  the  top 
being  uncovered  to  admit  the  insertion  of  the  cartridge,  and  necessarily 
the  recesses  do  not  extend  across  the  upper  part  of  the  chamber. 
The  breech  block,  instead  of  being  rounded  transversely  at  the  top, 
is  flat,  and  has  no  projections  of  any  kind.  It  has  a  stud  projection 
on  each  of  its  upper  sides,  conformed  to  fit  closely  into  the  grooves 
of.  the  chamber.  The  studs  have  only  a  short  vertical  bearing,  and 
any  increase  in  the  length  of  the  bearing  surface  would  necessitate  a 
long  and  objectionable  movement  of  the  breech  block,  for  locking  and 
releasing  it. 

We  have  not  referred  to  the  other  prior  patents  introduced  by  the 
defendant,  partly  because  the  more  important  of  them  are  fully  and 
satisfactorily  considered  in  the  opinion  of  the  court  below,  and  partly 
because  the  mechanism  of  the  Fieri  patent  most  closely  approximates 
the  construction  of  the  claim  in  controversy.  In  none  of  the  prior  pat- 
ents is  shown  a  breech  block  provided  with  projections  in  the  form  of 
narrow,  raised  surfaces,  like  bands  or  ribs.  In  none  of  them  are 
shown  projections  adapted  to  fill  grooves  extending  completely  around 
the  upper  surface  of  the  chamber. 

The  real  question,  as  regards  the  validity  of  the  claim,  is  whether  it 
involved  invention  to  modify  the  form  of  the  recesses  and  projections 
of  the  Fieri  patent  in  order  to  reach  the  or^nization  of  the  patent  in 
suit.   The  improvements  of  the  patent  consist  in  an  organization  per- 
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fectly  adapted  for  use  with  such  a  breech  and  breech  block  as  are  de- 
scribed therein.  They  are  admirably  adapted  to  release  the  breech 
block  quickly,  and  hold  it  firmly  when  locked,  and  they  are  capable  of 
indefinite  multiplication  if  desired.  That  they  supplied  a  stronger  sup- 
port for  the  breech  block  than  the  short  grooves  and  studs  of  the 
Fieri  patent  is  admitted  by  one  of  the  experts  for  the  defendant.  It  is 
important  that  the  breech  block  be  supported  against  the  strain  of  dis- 
charge at  other  points  than  near  the  top,  and  so  supported  as  to  dis- 
tribute the  strain  at  all  points  as  equally  as  is  practicable.  In  <»*der 
to  do  this>  and  to  su{q>lement  the  support  given  by  the  short  grooves 
and  studs,  Pieri,  as  his  patent  shows,  equipped  his  breech  block  with 
side  cheeks  at  the  rear,  which  bear  opposite  the  bore  of  the  gun  when 
the  breech  is  locked  against  extensions  of  the  chamber.  Although 
the  grooves  and  bands  of  the  patent  in  suit  perform  the  same  function 
of  the  short  grooves  and  lugs  of  the  Fieri  patent,  they  do  so  more 
efficiently  because  the  latter,  lying  wholly  above  the  bore  of  the  gun, 
do  not  furnish  a  sufficiently  strong  resistance  to  the  discharge  press- 
ure. They  can  be  unlocked  when  the  breech  block  is  lowered  a  dis- 
tance much  less  than  the  length  of  its  vertical  suf^rts.  Their  merit 
consists  in  allowing  a  long  vertical  bearing,  together  with  a  short  and 
quick  movement  oT  the  breech  block  in  locking  and  unlocking.  If  the 
recesses  and  projections  of  the  Fieri  patent  had  been  employed  in  a 
chamber  having  an  upper  wall,  it  would  have  been  a  simple,  and  per- 
haps an  obvious,  thing  to  join  them  by  extending  them  across  the 
upper  wall,  and  to  correspondingly  extend  the  projections  on  the 
breech  block;  yet  this  would  have  only  afforded  a  support  for  the 
breech  block  at  and  near  the  top.  The  question  is,  was  there  enough 
in  the  recesses  and  projections,  as  there  used,  to  suggest  the  concep- 
tion of  the  bands  and  grooves  of  the  patent  in  suit?  We  think  not, 
and  conclude  that  these  modifications  of  form  and  arrangement  were 
new  and  valuable  improvements,  and  involved  sufficient  inventive 
thought  to  sustain  a  patent. 

We  concur  in  the  views  expressed  in  the  opinion  of  the  court  below 
upon  the  question  of  infringement,  and  do  not  deem  it  necessary  to 
enlarge  upon  them. 

The  decree  is  affirmed,  with  costs^ 


STEARNS-ROGER  MFG.  OO.  T.  BROWN. 
PORTLAND  GOLD  MIN.  GO.  T.  BAiSX. 
(Olrcnlt  Court  of  Appeals.  Eighth  Chcnlt  April  21,  UNM.) 
Nos.  1,060,  1.061. 

1.  Right  op  Appeal— Tbuporabt  Injukctioit— Pabtt  hot  Rebtbaxred. 

One  wno  Is  not  restrained  from  the  performance  of  any  act  or  from 
title  pursuance  of  any  course  of  conduct  by  an  iujunctlon  Is  not  le^Uly 
aggrieved  by  the  order  granting  It  and  has  no  right  to  appeal  from  sncb 
order.i 


I  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  i  861  UJ.  • 
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1.  SAHB— OkI>KH  laSUIKS  DrSCBBTIOHAlfT. 

The  right  to  exercise  a  sound  Judicial  discretion  In  granting  or  refn»- 
iag  a  temporary  InjuDctlou  is  vested  In  tUe  trial  court,  and  not  In  the 
appellate  court,  and  Its  orders  should  not  he  disturbed  on  appeal  unless 
they  are  violatlre  of  tlie  rules  of  equity  which  have  been  eetabllshed 
for  the  guidance  of  the  exercise  of  Its  discretion. 

8.  Patents— PRBLiHiN&BT  Injukotioh— iKraiNGEHBHT— Rbtikw  oh  Afpbai. 
Where  the  determination  of  the  question  of  lufringement  on  the  bear- 
ing of  an  appeal  from  an  order  granting  a  temporary  injunction  would 
not  be  final,  bat  one  of  the  parties  to  the  suit  would  be  entitled  to  a  con- 
sfderatiMi  and  dedalon  of  tbe  same  Issue  at  the  final  bearing,  the  app^ 
ate  court  will  defer  the  decision  of  the  question  untU  after  that  hearing. 

4  SaMB— TkHPOBABT  [SJUHCTION  VOT  GbANTBD  UKLBSS  iBrBIXeBUBHT  CX.BAB. 

It  is  the  general  rule  that  a  temporary  injunction  should  not  be  granted 
on  ex  parte  affidavits  In  a  suit  for  the  Infringement  of  a  patent  when 
the  qnestion  of  infringement  Is  grave  and  difficult,  and  It  Is  not  clear  that 
the  defendant  la  Ruilty  of  Infrlngunent 

5  Sahb— Tbhpobabt  Injdxctiom  CoNTiinjEn  Vhtil  Fikal  Hbarihs  oh  PKor- 

■B  BORD. 

But  in  the  appellate  court  the  presumption  Is  that  the  trial  court 
rightfully  found  infringement,  and  even  where  that  qnestion  Is  grave; 
and  Its  dedsion  doubtfal,  an  (nder  granting  a  temporary  Injunction  will 
not  necesaarlly  be  reversed,  where  the  conrt  below  has  required  the 
complainant  to  <give  bond  to  protect  the  defendant  against  loss  from 
the  erroneous  Issue  of  the  injunction;  and  a  final  determination  of  the 
question  of  Infringement  cannot  be  made  until  the  final  hearing.  If  no 
better  scheme  can  be  devised  to  protect  both  parties  from  loss  In  the 
Into'Im. 

t.  Laohbs— PATBMTa—TEMPonART  Irjdxction—Rbabonablb  Dblat. 

Repeated  willful  trespasses  confer  no  right  to  continue  them;  and 
mere  delay,  for  any  reasonable  length  of  time,  unaccompanied  by  such 
acts  or  conduct  of  the  owner  of  the  patent  and  such  facts  and  circum- 
stances at  amount  to  an  equitable  estoppel,  will  not  deprive  him.  eltiier 
on  the  ground  of  laches  or  of  estt^p^  of  bis  right  to  a  prtiimJnary 
Injunction,  or  to  any  other  rdlef  to  which  be  would  otitenrlse  be  entUM. 

7.  Baub— Delat  Dubino  Litioatiob  Otbb  Vauditt  or  Patent  hot  Lacbbs. 

Delay  In  prosecuting  other  infringers  while  the  validity  ot  tbe  patent 
Is  In  active  litigation  does  not  constitute  laches. 

8L  Fatbnts— Pbeliminary  Injdhctiok— CoKTiKumo  iNFBraroKHXHT  Warbabts. 
A  continuing  Infringement  on  the  complainant's  monopoly  is  always  a 
sufficient  ground  for  a  preliminary  Injunction  in  tbe  absence  of  coun- 
tervailing facts,  because  there  Is  no  other  adequate  remedy,  tm  the  loss 
which  constanUy  repeated  trespasses  entalL 

(Syllabus  by  the  Court) 

Appeals  from  the  Circuit  Court  of  the  United  States  {or  the  Dis- 
trict of  Colorado. 

These  are  appeals  from  an  order  granting  a  motion  for  a  preliminary 
Injunction  to  restrain  tbe  Steams-Roger  Manufacturing  Company,  a  corpo- 
ration, from  manufacturing  or  selling  the  Pearce  turret  ore-roasting  furnace 
until  the  final  bearing  of  this  auit  After  a  spirited  and  protracted  litigatioo, 
Horace  F.  Brown,  the  complainant  bad  established  the  validity  of  the  first 
claim  of  letters  patent  No.  471,264,  for  Improvements  In  ore-roasting  furnaces, 
which  had  been  Issued  to  Mary  C.  Brown  on  March  22,  1892,  and  assigned  to 
him.  Extraction  Co.  v.  Brown,  104  Fed.  845.  43  C.  a  A.  66S;  Id.,  110  Fed.  06B, 
49  O.  C.  A.  147.  The  Steams-Boger  Manufacturing  Company  had  long  be«i 
engaged  In  manufacturing  and  selling  the  Pearce  turret  ore-roasting  tnmaces. 
which  were  constructed  in  substantial  conformity  to  the  description  contained 
in  letters  patent  No.  488,797,  Issued  to  Richard  Pearce  on  December  27,  1882. 
Brown  had  notified  Pearce  in  1S03  that  these  furnaces  were  Infringements 
ot  fats  patent  and  bad  requested  him  to  cease  infilnglns,  but  Fearce  bao 
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denied  that  bis  furnaces  constituted  Infrtogements  of  Brown's  patent,  and 
had  continued  their  manufacture  and  sole.  The  Portland  Gold  Mining  Com- 
pany Is  a  corporation  engaged  In  mining  and  milling  ore.  tt  is  not  a  mann- 
factum  or  vendor  of  furnaces.  In  July,  1000,  the  Stenrnn-Roger  Manufactur- 
log  Company  made  a  contract  with  the  Portland  Gold  Mining  Company  to 
construct  In  a  large  mill  for  the  reduction  of  ore  which  the  mining  company 
was  about  to  build,  three  Pearce  turret  ore-roasting  furnaces  for  the  sum  of 
$45,000.  The  manufacturing  company  was  engaged  In  performing  this  con- 
tract, and  the  mill,  wlilcb  was  to  cost  about  $600,000.  and  the  furnaces, 
which  were  Indispensable  to  Its  operation,  were  approat^lng  completion-  when 
the  complainant,  Brown,  exhibited  his  bill  in  the  court  below,  alleged  that 
these  Pearce  turret  furnaces  infringed  upon  bis  patent,  and  prayed  for  the 
usnal  Injnnction-  and  accounting.  The  defendants  answered  that  tbe  Pearce 
turret  fumacee  were  not  inMng«m«ita  upon  the  complainants  montqx^; 
that  the  Steams-Boger  Company  was  manufacturing  and  selUpg  them,  and 
that  it  was  building  three  of  these  fumnces  for  the  mining  company,  which 
tiie  latter  was  about  to  use  In  its  new  mill.  The  mining  company  also  plead- 
ed that  a  preliminary  injunction  would  compel  it  to  install  other  furnaces 
In  Its  mill;  that  this  would  delay  tbe  completion  and  the  commencement  of 
the  operation  of  the  mill  for  several  months,  and  would  ratall  upon  It  a  loss 
of  $1,200  a  day  during  this  dday.  Upon  these  pleadings  and  upon  affldavltB 
a  motion  for  a  preliminary  Injunction  was  heard  and  decided  by  the  circuit 
court,  and  the  order  of  that  court  was  that  upon  tbe  filing  by  t^e  complain- 
ant of  a  bond  In  the  sum  of  $10,000  a  temporary  injunction  should  Issue 
restraining  the  Steams-Boger  Company  until  the  final  hearing  of  this  case 
from  manufacturing  or  selling  any  Pearce  turret  ore-roasting  furnaces  except 
the  three  furnaces  in  process  of  construction  for  the  Portiand  Gold  Mining 
Company.  No  Injunction  was  granted  against  the  completion  of  these  fur- 
naces or  against  their  use  by  the  mining  company. 

Leonard  £.  Curtis  and  Lucius  M.  Cuthbert  (Henry  T.  Rt^rs  and 
Daniel  B.  Ellis,  on  tlie  brief),  for  appellants. 
Douglas  Dyrenfortfa  and  Philip  C.  Dyrenforth,  for  appellee. 

Before  CALDWELL.  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  prunary  question  on  an  appeal  from  an  order  granting  a  tem- 
porary iujtmction  is  whether  or  not  the  injunction  evidences  an  error 
m  the  exercise  of  its  sound  judicial  discretion  by  the  court  which 
issued  it.  There  are  established  legal  principles  for  the  guidance  of 
that  discretion,  and  where  they  are  violated  the  action  of  the  court 
below  should  be  corrected.  But,  unless  there  is  a  plain  disregard  of 
some  of  the  settled  rules  of  equity  which  govern  the  issue  of  in- 
junctions, the  orders  of  the  courts  below  on  this  subject  should  not 
be  disturbed.  The  law  has  placed  upon  these  courts  the  duty  to 
exercise  this  discretion.  It  has  imposed  upon  them  the  responsi- 
bility of  its  exercise  wisely,  and  lias  left  them  much  latitude  for 
action  within  the  rules  which  should  guide  them;  and,  if  there  has 
been  no  violation  of  those  rules,  an  appellate  court  ought  not  to 
interfere  with  the  results  of  the  exercise  of  their  discretion.  The 
right  to  exercise  this  discretion  has  been  vested  in  the  trial  courts. 
It  has  not  been  granted  to  the  appellate  courts,  and  the  question 
for  them  to  determine  is  not  how  they  would  have  exercised  .this 
discretion,  but  whether  or  not  the  courts  below  have  exercised  it 
so  carelessly  or  unreasonably  that  they  have  passed  beyond  the 
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wide  latitude  permitted  them,  and  violated  the  rules  of  law  which 
should  have  guided  their  action. 

The  complainant  applied,  upon  an  adjudicated  patent,  for  an  in- 
junction to  restrain  the  Stearns-Roger  Manufacturing  Company  and 
the  Portland  Gold  Mhiing  Company  from  constructing  and  using 
their  Pearce  turret  ore-roasting  furnaces  which  the  manufacturing 
company  was  building  under  a  contract  with  the  mining  company, 
and  which,  the  mining  company  intended  to  use  when  they  were 
completed.  He  also  asked  for  a  general  injunction  against  the  man- 
ufacture, sale,  or  use  by  the  defendants  of  any  of  the  Pearce  fur- 
naces. The  court  refused  to  issue  any 'injunction  against  the  mining 
company.  It  refused  to  enjoin  either  company  from  constructing 
and  using  the  three  furnaces  in  process  of  erection.  But  upon  the 
execution  and  filing  of  a  bond  in  the  sum  of  $lo,ooo  to  indemnify 
the  manufacturing  company  for  any  damages  it  should  sustain  if  the 
preliminary  injunction  was  subsequently  dissolved  or  modified,  it 
enjoined  the  manufacturing  company  from  making  or  vending  any 
more  Pearce  furnaces  until  the  final  determination  of  this  suit.  This 
does  not  seem  to  be  an  unjust  or  an  unreasonable  course  of  action. 
The  mining  company  took  and  has  prosecuted  a  separate  and  in- 
dependent appeal  from  the  order  granting  the  injunction  against 
tlie  manufacturing  company.  But  as  the  injunction  does  not  restrain 
the  mining  company  from  doing  any  act  either  alone  or  jointly  with 
the  manuTactunng  company,  the  mining  company  could  not  have 
been  legally  aggrieved  by  the  order,  and  it  had  no  right  to  a^eal 
from  it.    Its  appeal  is  accordingly  dismissed. 

The  remaining  question  is  whether  or  not  the  order  enjoining  the 
manufacturing  company  during  the  pendency  of  this  suit  from  build- 
ing and  selling  more  Pearce  furnaces  after  it  installed  the  three  that 
were  contracted  to  the  mining  company  was  an  unlawful  exercise  of 
the  discretion  of  the  circuit  court.  Counsel  for  the  manufacturipg 
company  insist  that  this  order  was  violative  of  the  established  rules 
of  equity  jurisprudence,  because  the  Pearce  furnace  was  not  an  in- 
fringement upon  the  patent  to  Brown,  because  the  complainant  had 
been  guilty  of  such  laches  that  he  was  not  entitled  to  an  ad  interim 
injunction,  and  because  there  was  no  proof  that  the  complainant 
would  sustain  such  injury  from  the  continued  infringement  as  would 
warrant  an  injunction.  The  crucijil  question  in  this  case — ^the  ques- 
tion which  must  ultimately  determine  it  on  the  merits — is  whether 
or  not  the  manufacture,  sale,  and  use  of  the  Pearce  furnace  is  an 
infringement  upon  Brown's  monopoly.  There  are  cases  in  which 
the  question  of  infringement  may  be  finally  determined  on  appeals 
from  orders  granting  temporary  injunctions,  and  where  this  can  be 
done  it  is  always  competent,  and  often  prudent,  for  an  appellate  court 
to  consider  and  decide  it  on  such  an  appeal.  But  this  is  not  one  of  those 
cases.  The  complainant  properly  joined  the  manufacturing  com- 
pany and  the  mining  company  as  defendants  in  this  court,  because 
they  were  jointly  making  and  preparing  to  use  the  three  Pearce 
tumaces  which  they  were  about  to  install  in  the  new  mill  of  the 
mining  company.  The  mining  company  has  answered  thst  these 
furnaces  do  not  infringe  upon  the  patent  to  Brown,  and  it  is  en- 
titled to  a  decision  of  that  issue  upon  the  evidence  and  testimony 
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which  will  be  presented  at  the  final  hearing  of  this  case.  It  had 
no  right  to  appeal  from  the  order  granting  the  injunction,  and  its 
appeal  has  been  dismissed.  It  would  not  ht  estopped  by  any  deci- 
sion of  the  question  of  infringement  which  this  court  might  make 
ou  the  ex  parte  affidavits  presented  on  this  appeal,  but  it  would  still 
be  entitled  to  a  later  hearing  and  decision  of  the  same  question  in 
this  very  case  after  the  various  witnesses  have  been  subjected  to 
examination  and  cross-examination  in  the  usual  course  of  a  prepa- 
ration for  a  final  hearing.  It  is  therefore  reasonably  certain  that 
the  question  of  infringement  cannot  be  authoritatively  decided  upon 
this  appeal,  and  that  it  must,  in  any  event,  be  finally  considered 
and  determined  upon  other  evidence  which  will  be  produced  at  the 
hearing.  In  view  of  this  fact,  and  also  because  testimony  taken 
under  examination  and  cross-examination  is  much  more  satisfactory 
and  far  more  reliable  than  the  ex  parte  affidavits  which  this  record 
contains,  and  because  the  affidavits  might  lead  to  one  conclusion  and 
tlie  testimony  to  another,  this  court  declines  to  enter  upon  a  con- 
sideration and  determination  of  the  question  of  infringement  upon 
this  appeal. 

Counsel  for  the  manufacturing  company  invoke  the  conceded  rule 
that,  where  it  is  not  clear  that  the  defendant  is  guilty  of  infringement, 
and  that  question  is  grave  and  difficult,  a  temporary  injunction  should 
not  be  ipranted  on  ex  parte  affidavits.  Sprague  Electric  Ry.  & 
Motor  Co.  v.  Nassau  Electric  R.  Co.,  95  Fed.  821,  37  C.  C.  A.  286; 
Hatch  Storage  Battery  Co.  v.  Electric  Storage  Battery  Co.,  100  Fed. 
975»  976*  41  C.  C.  A.  133,  134.  But  while  this  rule  prevails  in  all 
its  force  in  the  trial  court,  it  is  met  in  the  appellate  court  by  another 
of  great  cogency, — by  the  rule  that  where  the  court  below  has  con- 
sidered a  question,  and  made  a  finding  on  conflicting  evidence,  its 
conclusion  is  presumptively  correct,  and  it  ought  not  to  be  disturbed 
unless  an  obvious  error  has  intervened  in  the  application  of  the  law, 
or  some  serious  mistake  has  been  made  in  the  consideration  of  the 
facts.  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed.  659;  Na- 
tional Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
106  Fed.  693,  716,  45  C.  C.  A.  544,  567;  Mann  v.  Bank,  86  Fed.  51, 
53,  29  C.  C.  A.  547,  549.  57  U.  S.  App.  634,  637 ;  Tilghman  v.  Proctor, 
125  U.  S.  136,  8  Sup.  Ct,  894,  31  L.  Ed.  664;  Kimberly  v.  Arms, 
129  U.  S,  513.  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Furrer  v.  Ferris,  145 
U.  S.  132,  134,  12  Sup.  Ct.  821,  36  L.  Ed.  649;  Warren  v.  Burt,  58 
Fed.  101,  106,  7  C.  C.  A.  105,  no,  12  U.  S.  App.  591,  600;  Plow 
Co.  v.  Carson,  72  Fed.  387^  388.  18  C.  C.  A.  606,  607.  36  U.  S.  App 
448,  456;  Trust  Co.  v.  McCIure,  78  Fed.  209,  210,  24  C.  C.  A.  64, 
65.  49  U.  S.  App.  43,  46;  Exploration  Co.  v.  Adams,  104  Fed.  404, 
408,  45  C.  C.  A.  185,  188.  The  court  below  has  considered  this 
question  of  infringement  on  the  conflicting  evidence  which  the  affi- 
davits present,  and  has  concluded  that  the  trespass  of  the  defendant 
is  clear.  Moreover,  the  rule  which  the  defendant  invokes  does  not 
apply  with  nearly  as  much  force  to  a  case  like  that  at  bar,  in  which 
the  complainant  furnishes  ample  security  to  indemnify  the  defendant 
against  any  loss  which  results  from  an  erroneous  issue  of  the  in- 
junction, as  it  does  to  one  in  which  such  a  bond  has  not  been  given. 
It  is  by  no  means  obvious  that  the  court  below  was  or  tliat  it  was 


944 


114  FBDBRAL  REPORTER. 


not  in  error  in  its  decision  of  the  question  of  infringement  on  the 
evidence  before  it.  Whether  it  was  so  or  not  can  be  determined 
only  by  an  examination  and  study  of  the  evidence  and  a  comparison 
of  the  two  furnaces, — a  study  and  comparison  which  we  should  not 
hesitate  to  make  were  it  not  for  the  fact  that  it  would  be  practically 
futile,  and  that  it  might  result  in  contradictory  and  confusit^  deci- 
sions upon  different  states  of  facts  in  the  same  case.  No  opinion  is 
expressed  upon  this  question  of  infringement.  But  the  injunction 
should  not  be  dissolved  on  the  ground  that  this  issue  is  doubtful, 
because  the  order  and  the  bond  furnish  as  complete  protection  to 
both  parties  against  loss  as  can  be  devised,  because  the  presumption 
is  that  the  finding  of  the  trial  court  is  right,  and  because  a  final 
determination  of  the  question  of  infringement  cannot  be  made  in 
this  case  on  thk  appeal,  and  a  decision  of  it  might  lead  to  confusing 
and  contradictory  opinions  upon  different  states  of  facts  in  the  same 
case. 

It  is  contended  that  the  complainant  was  guilty  of  such  laches 
that  he  was  not  entitled  to  a  preliminary  injunction.  The  patent 
in  suit  was  issued  on  March  22,  1892.  In  May,  1893,  the  owner  of 
the  patent  notified  the  manufacturing  company  or  its  predecessor 
that  its  Pearce  furnace  was  an  infringement,  and  in  June  that  charge 
was  denied.  On  January  4,  1S97,  Brown  brought  his  suit  against 
the  Metallic  Retraction  Company,  in  which,  after  a  protracted  and 
expensive  litigation,  the  validity  of  his  patent  was  finally  established 
on  October  8,  1900.  Extraction  Co.  v.  Brown,  104  Fed.  345,  43 
C.  C.  A.  568.  The  bill  in  this  suit  was  exhibited  on  April  24,  X901. 
The  doctrine  of  laches  is  an  equitable  principle,  which  is  ai^lied  to 
promote,  never  to  defeat,  justice.  It  is  a  branch  of  the  principle 
of  equitable  estoppel.  Where  a  patentee,  by  deceitful  acts,  silence, 
or  acquiescence,  lulls  an  infringer  into  security,  and  induces  him  to 
incur  expenses  or  suffer  losses  which  he  would  not  otherwise  have 
sustained,  courts  of  equity  apply  the  doctrine  of  laches  on  the  prin- 
ciple that  one  ought  not  to  be  permitted  to  deny  the  existence  of 
facts  which  he  has  intentionally  or  recklessly  induced  another  to 
believe  to  his  prejudice.  There  is  nothing  of  that  character  in  this 
case.  The  manufacturing  company  was  informed  that  Brown  claim- 
ed its  furnace  was  an  infringement  in  1893.  It  then  had  the  option 
to  retire  from  its  manufacture  and  sale,  or  to  proceed  with  it,  and 
take  the  chances.  It  chose  the  latter  alternative.  Brown  did  not 
induce  it  to  make  this  choice.  The  company  made  its  own  choice 
with  its  eyes  open,  and  with  full  notice  of  Brown's  claim,  and  it 
has  ever  since  continued  to  follow  it  against  the  protest  and  in 
spite  of  the  notice  of  Brown  to  it  to  desist.  One  who,  with  full 
knowledge  of  a  patentee's  claim  of  infringement,  and  against  his 
protest,  continues  to  trespass,  cannot,  on  the  ground  of  the  estoppel 
or  laches  of  the  patentee,  successfully  defend  a  suit  for  infringe- 
ment broughb,  or  a  motion  for  a  preliminary  injunction  made,  within 
any  reasonable  time.  Repeated  willful  trespasses  establish  no  r^ht 
to  their  continuance.  And  mere  delay  by  a  patentee  to  bring  his 
suit  or  to  apply  for  his  preliminary  injtmction  for  any  reasonable 
length  of  time  after  an  infringer  is  informed  of  his  trespass,  un- 
accompanied with  such  acts  of  the  patentee  and  such  facts  and  cir- 
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cumstances  as  amount  to  an  equitable  estopptl,  will  not  deprive 
him,  either  on  the  ground  of  laches  or  of  estoppel,  of  his  right  to  a 
temporary  in|un(^on  or  to  a  recovery.  Moreover,  delay  in  prose- 
cuting other  mfringers  during  the  time  while  the  validity  of  a  patent 
is  in  litigation  does  not  constitute  laches.  American  Bell  Tel.  Co. 
V.  Southern  Tel.  Co."(C.  C.)  34  Fed.  795,  802;  Edison  Electric  Light 
Co.  V.  Sawyer-Man  Electric  Light  Co.,  3  C.  C.  A.  605,  53  Fed.  592 ; 
Green  v.  Barney  (C.  C.)  19  Fed.  420;  Norton  v.  Can  Co.  (C.  C.) 
57  Fed.  929,  933.  The  complainant  was  therefore  guilty  of  no  laches 
between  January  4,  1897,  and  October  8,  1900.  There  was  no  un- 
reasonable delay  after  the  decision  of  October  8,  1900,  was  filed. 
The  complainant  exhibited  his  bill  within  seven  months  after  the 
determination  of  the  validity  of  his  patent.  There  were  no  acts  or 
conduct  of  the  complainant,  no  facts  or  circumstances  between  the 
issue  of  his  patent  in  1892  and  the  commencement  of  his  suit  against 
the  Metallic  Extraction  Company,  on  which  to  base  an  equitable 
estoppel  in  favor  of  the  Steams-Roger  Manufacturing  Company. 
It  knowingly  exercised  its  option  to  make  and  sell  its  furnaces  m 
spite  of  Brown's  patent  and  his  notice  to  them  to  desist.  Brown 
was  guilty  of  no  laches  in  this  case  that  deprived  him  of  his  right 
to  the  preliminary  injunction. 

.  Finally^  H  is  contended  that  the  order  granting  the  injunction 
should  be  reversed  because  there  was  no  proof  of  such  threatened 
irreparable  injury  to  the  plaintiff  as  would  warrant  it,  while  there 
was  evidence  that  the  manufacturing  company  was  solvent,  and  that 
the  issue  of  the  injunction  would  cause  it  great  loss.  A  continuing 
trespass  is  always  good  ground  for  the  issue  of  an  injunction  in 
the  absence  of  countervailing  considerations,  because  a  multiplicity 
of  suits  for  damages  is  never  an  adequate  remedy  for  the  loss  which 
constantly  repeated  tre^sses  entail.  Upon  this  ground,  in  the  ab- 
sence of  other  considerations,  the  complainant  was  entitled  to  his 
injunction.  Manufacturing  Co.  v.  Booth,  78  Fed.  878,  24  C.  C.  A. 
378.  In  a  litigation  like  this  it  is  impossible  for  either  party  to 
escape  without  some  loss.  All  that  the  courts  can  do  is  to  make 
such  orders  and  to  pursue  such  a  course  as  will  enable  the  parties 
to  reach  a  determination  of  their  respective  rights  with  as  little 
loss  as  possible.  The  affidavits  in  this  case  have  been  carefully 
considered,  and  the  damages  likely  to  result  to  the  respective  parties 
from  the  issue  of  and  the  refusal  to  issue  this  injunction  have  been 
thoughtfully  balanced,  in  vain,  to  find  a  more  just  and  equitable 
order  for  the  protection  of  the  rights  of  the  parties  to  this  suit 
than  that  which  was  made  by  the  court  below.  It  permitted  the 
completion  and  use  of  the  furnaces  in  process  of  construction,  thus 
preventing  any  loss  to  the  mining  company.  It  restrained  the  man- 
ufacture and  sale  of  other  infringing  furnaces,  thus  protecting  the 
rights  of  the  complainant.  And  it  required  tl»e  complainant  to  make 
a  bond  for  $10,000  to  indemnify  the  manufacturing  company  against 
possible  loss  from  the  erroneous  issue  of  the  injunction,  thus  secur- 
ing the  latter  company  as  far  as  possible  against  damages  from 
the  chances  of  the  litgation.  It  was  a  wise  and  provident  exercise 
of  the  judicial  discretion  of  the  court  below,  and  it  is  affirmed. 
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MARVEL  00.  T.  PBABL  at  aL 


(Circuit  Court,  S.  D.  NewTork.   Febmary  20, 1902.) 


1.  PaTKNTS  — ESTOPPKI.. 

A  patentee,  and  likewise  a  corporation,  which  It  organlKs  and  con- 
trolB,  are  estopped  to  ass^t  the  Inralldity  of  the  patent  as  asalnst  an 
asBlgnee  thereof. 
%.  Sauk— lHPR[NaBMENT— Pbklimtnart  Ivjdnctiov. 

There  being  dispute  as  to  the  equities,  preliminary  InJuncUon  In  aidt 
tta  Infringement  of  patent  will  not  Issue,  defendants  gWlng  a  bond  to 
respond  for  pn^ts  or  damages  nltlmatdy  fomul,  and  filing  statements  ot 
sales. 

Motion  for  Preliminary  Injunction  on  Design  Patent  No.  30,023, 
January  17,  1899,  and  I^echanical  Patent  No.  616,963,  January  3, 
1899. 

Philip  Manro,  for  the  motion. 
Henry  B.  Brownell,  opposed. 

LACOMBE,  Circuit  Judge.  The  design  patent  sued  on  in  this 
cause  is  another  instance  of  a  perversion  of  the  statute.  Patents 
for  designs  are  intended  to  apply  to  matters  of  ornament,  in  which 
the  utility  depends  upon  the  pleasing  effect  imparted  to  the  eye, 
and  not  upon  any  new  function.  Rowe  v.  Blodgett  &  Clapp  Co. 
(Nov.  14,  1901)  50  C.  C.  A.  120,  112  Fed.  61.  Syringes  of  this  sort 
are  not  bought  because  of  their  artistic  beauty,  but  because  they 
are  mechanically  useful.  However,  the  defendant  TuUar  Pearl,  who 
is  himself  the  patentee  and  assignor  to  the  complainant,  cannot  be 
heard  to  assert  the  invalidity  of  his  patent,  nor  can  the  defendant 
company,  which  he  organized  and  controls.  There  seems,  however, 
to  be  no  infringement  of  the  design  shown.  As  patentee  and  as- 
signor of  the  mechanical  patent;  defendant  Tullar  cannot  be  heard 
to  dispute  its  validity;  and  his  corporation  is  in  the  same  situation. 
They  cannot  controvert  the  statement  in  the  speci6cation  that  the 
patentee  was  "the  first  to  provide  a  syringe  wherein  the  water  is 
discharged  by  the  compression  of  a  bulb  with  a  stationary  deflector 
held  in  the  end  thereof,  and  formed  of  a  disk  having  radial  slits 
therein  extending  from  a  point  near  the  center,  and  the  portions 
between  the  slits  bent  to  form  wings,  which  are  disposed  at  such 
an  angle  as  to  present  inclined  or  spiral  passages  to  the  discharge 
or  flow  of  the  liquid."  In  the  alleged  infringing  device  inclined  or 
spiral  passages  for  the  dischai^  or  flow  of  the  liquid  are  presented 
in  the  shape  of  the  inclined  or  slanting  perforations*  which  seem 
to  be  a  fair  equivalent  of  the  slits  with  slanting  wings. 

Inasmuch  as  there  is  some  dispute  as  to  the  equities,  preliminar\- 
injunction  will  not  issue  if  defendanfs,  within  10  days,  give  a  bond 
for  $2,000  to  respond  for  profits  or  damages  ultimately  found,  and 
file  within  20  days  a  full  sworn  statement  of  all  of  the  alleged  in- 
fringing devices  sold  down  to  and  including  February  28th  and 
within  the  first  week  in  April,  and  in  each  succeeding  month  file  a 
similar  sworn  statement  covering  sales  of  the  preceding  month.  In 
the  event  of  failure  to  comply  with  these  conditions,  preKmuiary 
injunction  under  the  mechanical  patent  may  issne. 
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Ex  parte  HARRIGAX. 
<Dl8trlct  Court,  D.  Massachusetta.   March  21. 1802,) 


No.  2,740. 


L  Broxbbb— Brbach  or  Cohthaot  to  Dblitxr  Stookb— SurFiCiKircT  or  De- 
mand. 

A  broker  wbo  was  carrying  stocks  for  a  customer,  which  he  bad 
bougM  on  a  margiD,  niade  a  geoeral  assignment;  and  a  few  days 
after tvards  the  customer  wrote  him,  asking  the  amount  of  lUs  account, 
which  he  did  not  know*  and  stating  that  he  would  remit  the  amount 
and  take  up  the  stocka.  No  action  was  taken  by  the  broker  or  assignee 
on  Buch  letter,  the  stocks  having  been  preTlonsly  pledged  by  tbe  broker 
and  sold  by  the  pledgee;  and  the  broker  was  subsequently  adjudged 
a  bankrupt  Beld,  tliat  the  lettw  conetitnted  a  demand,  the  failure 
to  comply  with  which  was  a  breach  of  the  contract,  and  gave  the 
customer  an  Immediate  tight  of  action;  It  being  shown  that  be  was 
'  able  and  willing  to  pay  the  amount  due  from  him  to  the  broker. 

8l  Same— Hba3DRk  or  Dahaqks. 

The  measure  of  damages  for  the  breach  of  a  contract  by  a  broker 
to  driver  stocks  on  demand  of  a  customer,  for  whom  he  bad  bought 
tbe  same  on  a  margin.  Is  to  be  determined  according  to  tbe  highest 
IbteExnedlate  value  of  the  stocks  between  the  default  and  a  time  aftn* 
the  cuBtoiner  has  notice  thereof  reasonably  sufficient  to  enable  him  to 
replace  the  stocks-i 

In  Bankruptcy.    On  review  of  decision  of  referee. 

Robert  K.  Dickerman,  for  creditors. 
Freedom  Hutchinson,  trustee,  pro  se. 

LOWELL,  District  Judge.  The  creditor  was  a  customer  of  the 
bankrupts  in  their  business  as  stockbrokers.  The  bankrupts  had 
bought,  and  were  carrying  for  the  customer,  certain  stocks,  worth 
more  than  the  customer's  debt  to  the  bankrupts.  These  stocks  had 
been  pledged  by  the  bankrupts  to  other  creditors.  On  December  27. 
1899,  the  bankrupts  made  a  general  assignment,  and  the  creditor 
had  notice  of  it  at  the  time  it  was  made.  On  December  30th  the 
creditor  wrote  to  the  bankrupts  as  follows: 


"R  G.  Hodges  &  Oo.,  Exchange  Bldg..  Boston— Gentlemen:  I  have  on 
account  with  you  two  hundred  shares  Isle  Royal  Mining  Co.,  one  hundred 
shares  Butte  &  Boston  Mining  Co.,  C.  F.  S..  and  fifty  shares  Tamarack 
Mining  Co.,  J.  8.  H.,  and  fifty  shares  Tamarack  Mining  Co..  G.  H.  H.  Will 
yon  please  said  woe  a  statement  of  the  amonnt  I  owe  on  these  stocks;  and 
I  will  send  funds  snffldoit  to  cover  Ae  amonnt  due.  and  will  take  up  the 
eertlfteates. 

"Very  truly.  Oea  H.  Harrlgaa** 

The  following  circulars  were  setit  by  the  common-law  assignee,  and 
received  by  the  creditor: 


"To  Oie  Creditors  of  E.  O.  Hodges  &  Co.— Gentlemen :  E.  O.  Hodges, 
Frederick  Swift,  and  E.  F.  Lowry,  doing  business  under  the  firm  name 
of  E.  O.  Hodges  &  Co.,  did  on  the  27th  day  of  December,  1889.  execute 


«  See  Breketa.  vol.  8,  Cent  Dig.  <S  27  [d],  86  [a,  1.  ]]. 


*'LoweIl.  Mass.,  Dec.  30th,  1899. 


"Boston,  January  10.  1900. 
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to  me  an  asalgiunent  of  all  their  proiwrty.  In  trost  for  the  benefit  of  tbelr 
credltwH,  without  prefweiice  or  iirlorlt7  except  aa  provided  hy  law.  I 
have  accepted  the  trnst  A  general  meeting  of  the  creditors  will  be  called 
at  an  early  day,  of  which  7011  will  receive  notice.  To  expedite  a  eettle- 
ment  of  affairs,  I  ask  you  to  send  me  a  statement  of  your  account,  made 
np  to  tblB  date,  and  also  to  sign  and  mall  to  me  as  soon  as  possible  the 
Inclosed  assent  to  tlie  assignment. 

"Tours  respectfully,  Geo.  C  Dickson, 

"53  State  Street,  Boom  823.  Assignee  of  E.  a  Hodges  &  Oo." 

"Dear  Sir:  On  Saturday,  Jan.  13,  1900,  1  mailed  yon  a  statement  of  the 
assignment  of  E.  C.  Hodges  ft  Co.,  with  the  request  that  you  assent  to  said 
assignment;  and,  not  having  received  a  reply,  I  beg  to  advise  you  as  follows: 
More  than  one-half  of  the  creditors  have  assented.  At  the  same  time. 
I  do  not  feel  justified  In  continuing  under  tbe  assignment  unless  It  Is 
asssnted  to  by  all  parties  In  Interest  In  otbor  words,  if  the  creditors 
prefer  to  petition  the  firm  Into  bankruptcy,  it  is  within  their  power,  and  It 
would  seem  to  be  time  wasted  to  continue  under  the  present  arrangements 
If  this  Is  the  wish  of  any  of  the  creditors;  but,  from  the  examination  that 
I  have  been  able  to  make  of  the  afTalrs  of  B.  O.  Hodges  ft  Co.,  I  believe 
It  to  be  for  the  best  Interests  of  tbe  creditors  to  assent  to  the  assignment 
and,  when  tbe  condition  of  the  afTalrs  of  Hodges  &  Oo.  are  presented  be- 
fore them,  if  It  should  then  be  tbe  wish  of  the  creditors  to  petition  tbe 
firm  Into  bankruptcy,  they  can  do  so  without  any  loss  of  tbHr  rights. 
My  position  as  assignee  Is  simply  to  hold  the  property  until  the  creditors 
meet  and  decide  what  Is  best  to  be  done.  Undw  this  assignment  bo  per- 
sons' rights  can  be  prejudiced  In  any  way,  but  all  are  allka  protected. 
I  make  the  above  statement,  bdlerlng  It  will  be  for  your  beft  Interests 
to  sign  the  within  assent;  and,  not  receiving  a  reply  to  Uils  letter.  I  will 
understand  that,  as  far  aa  your  claim  Is  concerned,  yon  prefer  that  the 
firm  be  petitioned  Into  bankruptcy. 

"Very  truly.  [Signed]  G.  a  Dickson,  Assignee." 

The  creditor  took  no  further  action  tmtil  after  the  adjudication, 
May  7,  1900,  which  was  made  on  an  involuntary  petition  filed  April 
6th.  The  stocks  carried  were  sold  by  those  creditors  of  the  banknipts 
to  whOTti  they  were  pledged  on  December  27  or  28,  1899.  Their 
value  was  great«-  on  AjMil  6th  than  on  December  27th  or  2&h.  The 
question  here  raised  concerns  the  amount  of  iMY>of  to  be  allowed.  Of 
what  date  is  the  value  of  these  stocks  to  be  taken?  In  Re  Swift 
(D.  C.)  105  Fed.  493,  affirmed  as  Hutchinson  v.  Dee  (C.  C.  A.)  112 
Fed.  315,  it  was  held  that  the  value  of  the  stocks  carried  for  another 
customer  of  these  banknipts  was  to  be  taken  as  of  April  6th.  The 
court  has  here  to  determine,  therefore,  if  the  facts  of  this  case  differ 
materially  from  those  of  Hutchinson  v.  Dee.  In  that  case  there 
was  correspondence  which,  in  the  opinion  of  the  court  of  appeals, 
"makes  it  clear  that  both  the  bankrupts  and  Dee,  in  effect,  agreed 
to  regard  the  assignment  as  not  definitive,  and  that  each  hdd  every- 
thing in  abeyance  until  the  decisive  ,blow  was  struck  by  the  pro- 
ceedings in  bankruptcy."  "Voluntary  assignments,"  said  the  court, 
"are  frequently  resorted  to  as  expedients  to  tide  debtors  over  their 
difficulties,  and  intended  to  be  merely  temporary;  that  the  letteni 
referred  to  indicate  that  this  case  falls  within  that  observation ;  and 
that  the  parties  waived,  for  the  time  being,  insistence  on  the  per^ 
formance  of  the  existing  rontracts.  Therefore  the  rights  of  the  par- 
ties, as  fixed  by  the  law,  necessarily  relate  to  the  bankruptcy  pro- 
ceedings." X12  Fed.  315,  320.  In  its  opinion  this  court  said,  "Ak 
no  demand  was  made  in  this  case  by  the  ctistomer  aSttr  the  general 


Ill  BE  awirr. 


949 


assignment,  it  follows  that  no  right  of  action  accrued  to  hint.**  105 
Fed.  500.  In  Weston  v.  Jordan,  x68  Mass.  401,  405,  47  N.  £.  I33t 
134,  it  was  said  by  the  supreme  court  of  Massachusetts: 

"After  Wlieatland  had  parted  w!tt  the  control  of  the  shares,  and  after 
repeated  demands  for  them  by  Jordan,  and  refusals  by  Wheatland  to  deliver 
them.  Jordan  had  a  valid  sronod  of  action  against  Wheatland  either  for 
breach  of  contract  or  for  a  conTerslon.  It  matters  not  wbtch.  If  Wheatland 
bad  refused  on  demand  to  deliver  tiie  sham  when  they  were  hlfffa.  and 
they  had  afterwards  fallen  In  value,  we  cannot  accede  to  the  defendant's 
contention  that  Wheatland  could  still  Have  compiled  Jordan  to  take  them 
up  and  pay  the  balance  of  the  cost." 

There  is  nothing  in  Chase  v.  City  of  Boston  (Mass.)  62  N.  £.  1059, 
to  modify  the  earlier  Massachusetts  cases  in  their  application  to  the 
case  at  bar. 

Did  the  creditor  in  this  case  make  upon  the  bankrupts  a  "demand/* 
in  the  sense  in  which  that  word  is  used  in  the  cases  above  cited? 
No  formal  tender  lyas  made,  but  none  could  be  made,  for  the  cred- 
itor did  not  know  just  how  much  he  owed  the  bankrupts.  It  seems 
that  his  demand  was  like  that  made  in  Weston  v.  Jordan,  and  relied 
on  by  the  court  in  deciding  that  case.  When  either  broker  or  cus- 
tomer "has  made  a  voluntary  assignment  for  the  benefit  of  creditors, 
or  gone  into  bankruptcy,  or  perhaps  when  he  has  committed  some 
other  notorious  act  of  insolvency,"  said  the  circuit  court  of  appeals 
in  Hutchinson  v.  Dee,  "he  has  parted  with  the  control  of  his  assets ; 
and  the  law  assumes,  as  is  the  fact,  that  his  ability  to  perform  his 
contracts  has  terminated,  and  that  a  demand  and  tender  would  be 
futile,  and  ordinarily  an  action  may  at  once  be  brought."  112  Fed. 
320.  If  this  be  true,  a  fortiori  demand  and  tender  need  not  have  that 
formality  which  is  required  in  some  other  cases.  It  was  found  as  a 
fact  that  the  creditor  was  both  able  and  willing  to  pay  the  bankru[}ts 
his  debt  due  them  on  December  30,  1899,  when  his  letter  was  writ- 
ten. I  am  of  opinion,  therefore,  that  in  this  case  the  creditor  has  not 
"waived,  for  the  time  being,  insistence  on  the  perfcM-mance  of  tlie  ex- 
isting contracts,"  but  that,  on  the  contrary,  he  has  demanded  the  de- 
livery of  the  shares  carried  for  him,  and  has  exercised  his  election  to 
treat  the  contract  as  broken.  His  failure  to  notice  the  assignee's 
letters  does  not  indicate  that  he  modified  his  position  as  definitely 
declared  in  his  letter  of  December  30th.  Had  the  shares  fallen  in 
price  between  December  28, 189^  and  April  6, 1900,  the  broker  could 
not  have  compelled  the  creditor  to  take  their  reduced  price  in  satisfac- 
tion of  his  claim. 

It  remains  to  be  determined  if  the  value  of  the  shares  should  be 
taken  as  of  December  28,  1899,  or  as  of  some  date  thereafter,  but 
prior  to  April  6,  1900.  The  rule  of  damages  stated  in  Galigher  v. 
Jones,  129  U.  S.  193,  200,  9  Sup.  Ct.  335,  32  L;  Ed.  658,  binds  this 
court,  even  though  it  be  shown  that  some  of  the  text-books  and 
cases  there  relied  on  lay  down  a  rule  quite  the  opposite  of  that  which 
they  are  cited  to  support.  Following  Galigher  v.  Jones,  this  court 
has  to  determine  what  is  a  "reasonable  time"  for  the  purchase  of  the 
stocks  in  question.  These  appear  to  have  been  of  the  "active"  sort, 
and  doubtless  could  have  been  bought  at  any  time.    If  there  was  a 
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rise  in  their  price  within  a  day  or  two  after  December  30th,  the  cred- 
itor may,  perhaps,  be  entitled  to  the  benefit  of  it,  and  the  referee 
may  receive  evidence  on  that  point. 

The  judgment  of  the  referee  is  reversed  and  the  matter  of  the 
claims  of  Harrigan,  Sullivan,  Harris,  and  Hansen  is  referred  back 
to  him,  with  instructions  to  proceed  in  accordance  with  this  opinion. 
In  the  case  of  Lyons  the  correspondence  was  not  precisely  the  same 
as  that  quoted  above,  but  the  difference  is  not  material  to  the  decision. 
The  same  order  must  be  made  in  this  matter  as  in  the  rest. 


1.  Ikjdnction  Issukd  bt  District  -InDOE— Lifk  of. 

Kev.  St.  i  719.  providing  that  an  Injunction  Issued  by  a  district  Judge 
as  one  of  the  Judges  of  tbe  circuit  court  Bball  not  continue  longer  than 
to  tbe  circuit  court  next  eiiBulng.  unless  so  ordered  hj  the  circuit  court, 
was  Intended  to  limit  the  life  of  Injunctions  Issued  by  district  Judges 
acting  as  Judges  of  the  circuit  court.  <Hily  when  Issued  in  vacation. 

t.  Labor  Uk  ions— III koal  PoRpoaBs  aud  Hbahb — Liabiutt  of  Hbhbbbs  ab 

COnSFIRATORB. 

If  tbe  object  of  a  labor  union  Is  unlawful,  or  if  tbe  methods  employed 
by  It  ei^er  to  Induce  acquisitions  to  Its  ranks  or  to  accomplish  its  nl- 
tetior  purposes  are  nnlawfol,  all  persons  who  combine  in  sncta  ^orts 
an  consplratorsL 

.  &  BaHB— liBOALITT  OF  OlUKOT— STHIKSS— IKTIWDATTOV  OF  EMPLOTBS. 

Though  tbe  right  of  persons  employed  by  receivers  of  a  mining  cor- 
poration to  voluntarily  Join  a  union  having  only  legal  purposes  cnimot 
be  denied,  nor  the  right  of  otliers  to  induce  such  action  on  their  part 
by  legal  methods  and  fair  moral  suasion,  they  have  no  right  to  combine 
for  the  purpose  of  securing  control  of  all  mining  operations,  including 
those  under  the  management  of  tbe  receivers,  with  the  intent  ot  forcing 
compliance  with  their  demands  by  means  of  strikes,  nor  have  they  the 
right,  by  threats  and  Intimidation,  to  comi>e|  others,  who  do  not  desire 
to  Join  the  onion,  to  qnlt  work. 

4  8amb— OBDKnnrs  Euplotbs  of  RsOBrraBS  to  Qurr  Work— Eppbot. 

Action  on  tbe  part  of  a  union  composed  of  mining  employ6s  tn  order- 
ing persons  employed  by  receivers  of  a  parttcnlar  mining  corporation  to 
quit  work  is  In  Itself  a  direct  violation  of  tbe  order  of  court  directing 
the  receivers  to  operate  tbe  plant. 

%,  SaMK — yiOLATIOK  OP  iNJlINCTIOir. 

An  order  made  October  26th,  specifically  requiring  of  two  named  par- 
ties that  tbey  "desist  from  any  Interiference  with  the  employte  of  the 
said  receivers,  so  as  to  aftect  the  conduct  of  the  buslQesa  by  the  re- 
ceivers." was  shown  to  have  been  violated  where  It  appeared  that  they 
addressed  a  number  of  the  emi^oyfis  on  March  2d  following,  and  were 
about  to  address  another  crowd  00  tbe  12tb  whea  arrested,  and  that  one 
of  them  then  called  out  to  the  men  to  "continue  their  wcnk**  (of  intimi- 
dation), and  afterwards  In  a  printed  interview  stated  that  they  had  ad- 
vised the  men  to  quit,  and  also  that  be  bad  told  a  party  ttut  be  bad 
violated  and  Intended  to  violate  tbe  order. 


Contempt  Proceedii^. 

Bullitt,  Kelly  &  Hull  and  Blackford,  Horsley  &  Blackford,  for  the 
United  States. 

H.  M.  Ford  and  Harrison  &  Long,  for  defendants. 
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Before  SIMONTON,.  Circuit  Judge,  and  McDOWELL,  Distria 
Judgt 


McDowell,  District  Judge.  The  defendants  Weber  and  Had- 
dow  have  been  attached,  and  brought  before  the  court  on  a  charge  of 
violations  of  orders  of  this  court  made  in  the  case  of  the  Morton  Trust 
Company  against  the  Virginia  Iron,  Coal  &  Coke  Company.  The 
defendants  Tom  Braley,  Cass  Braley,  and  David  Clarkson  have  been 
summoned  by  rule  to  show  cause  why  they  should  not  be  held  guilty 
of  contempt  for  violations  of  these  same  orders.  All  the  defendants 
have,  in  effect,  denied  Uie  charges  made  a^inst  them.  Both  the  at- 
tachment and  the  rule  were  issued  upon  infonnation  contained  in  a 
verified  petition  filed  by  the  receivers  appointed  in  the  above-named 
cause. 

It  is  well  in  the  outset  to  state  that  the  court  fully  recognizes  the 
limitations  on  its  powers  as  to  contempts  committed  neither  in  the 
presence  of  the  court  nor  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice.  Rev.  St.  §  725.  That  there  must  have  been  disobedi- 
ence of,  or  resistance  to,  some  order  of  the  court  is  essential  to  consti- 
tute contempt  in  the  case  at  bar. 

By  the  first  order  entered  in  the  case  of  the  Morton  Trust  Company 
against  the  Virginia  Iron,  Coal  &  Coke  Company  the  receivers  thereby 
appointed  were  directed  to  take  possession  of  and  to  operate  the  prop- 
erties of  the  defendant  company.  By  an  order  entered  by  the  late 
Judge  Paul,  district  judge,  on  February  12,  1901,  certain  named  per- 
sons (not  including  any  of  these  defendants),  and  "all  other  parties  con- 
cerned whose  names  be  hereafter  ascertained,"  were  enjoined  from 
entering  upon  the  property  of  the  Virginia  Iron,  Coal  &  Coke  Com- 
pany, from  trespassing  thereon,  and  from  intimidating  or  coercing,  or 
attempting  to  intimidate  or  coerce,  or  in  any  manner  interfering  with 
the  employes  of  said  receivers  with  intent  to  induce  them  to  quit  the 
service  of  said  receivers,  and  from  entering  into  any  conspiracy  or 
combination  for  the  purpose  of  hindering  or  obstructing  the  said  re- 
ceivers in  the  operation  of  their  business  at  the  "Looney  Creek  Lease." 
The  Looney  Creek  Lease  is  the  same  operation  that  is  now  alleged  to 
have  been  obstructed  and  crippled  by  the  acts  of  these  defendants. 

As  to  the  last-mentioned  order,  the  point  is  made  by  counsel  for  the 
defendants  that,  as  the  order  was  made  by  a  district  judge,  it  ceased  to 
be  operative  long  before  the  acts  here  complained  of  are  alleged  to 
have  been  committed,  because  of  section  719,  Rev.  St.  The  statute 
referred  to  was  intended  to  limit  the  life  of  injunctions  issued  by  dis- 
trict judges,  acting  as  judges  of  the  circuit  courts,  only  when  issued  in 
vacation,  i  Bates,  Fed.  Eq.  Proc.  §  528;  Vulcanite  Co.  v.  Folsom 
(C.  C.)  3  Fed.  509.  But  upon  inquiry  of  the  clerk  at  Abingdon,  where 
this  cause  is  docketed,  it  appears  that  the  October  term,  1900,  of  the 
circuit  court  was  adjourned  sine  die  on  October  13,  1900.  The  next 
regular  term  there  commenced  by  law  in  May,  zgox.  It  follows, 
therefore,  that  said  order  ceased  to  be  effective  before  the  commission 
of  the  acts  here  complained  of,  and  consequently  the  said  order  is  not 
of  moment  in  this  discussion,  except  in  so  far  as  it  served  as  a  warning 
that  the  plant  at  Inman  was  under  the  charge  of  the  court,  and  that 
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interference  with  the  employes  with  intent  to  induce  them  to  quit  the 
service,  or  intimidating  them  to  that  end»  had  been  regarded  by  the 
court  as  a  violation  of  its  orders. 

With  the  petition  for  the  attadiment  is  filed,  as  Exhibit  A,  a  printed 
poster  giving,  in  effect,  the  terms  of  the  above  order.  It  appears  that 
many  copies  .of  this  poster  had  been  conspicuously  displayed,  and  that 
the  defendants  Weber  and  Haddow  knew  its  contents.  In  fact  Had- 
dow  testified  that  he  knew  the  terms  of  the  poster  so  thoroughly  that 
he  could  repeat  it  almost  verbatim.  On  October  26,  1901,  one  of  the 
circuit  judges  of  this  circuit  issued  an  order  by  which  the  defendants 
Weber  and  Haddow,  by  name,  were  ordered  to  show  cause  why  they 
should  not  be  attached  for  contempt  in  attempting  to  interfere  with  the 
conduct  of  the  business  of  the  receivers  in  the  management  of  the 
properties  intrusted  to  their  hands  by  former  co'ders  of  this  court. 
And,  further  ordering,  "that  the  employ^  of  said  receivers  be  enjoined 
from  conspiring  and  agreeing  with  any  person  or  persons  whomsoever 
in  attempting  to  interfere  with  the  conduct  of  the  business  of  the  re- 
ceivers. In  the  meantime,  and  until  the  further  order  of  this  court, 
that  the  said  Haddow  and  Weber  desist  from  any  interference  with  the 
employes  of  said  receivers,  so  as  to  affect  the  conduct  of  the  business 
of  the  receivers,"  A  writ  of  injunction,  issued  in  pursuance  of  said 
order,  was  served  on  the  defendant  Weber,  and  knowledge  of  the  con- 
tents of  the  writ  appears  to  have  been  brought  home  to  the  defendant 
Haddow.  But  it  does  not  appear  that  further  action  was  then  taken 
by  the  court.  This  was  in  November,  1901.  It  appears  that  all  the 
defendants  knew  that  the  plant  at  Inman — the  "Looney  Creek  Lease" 
— was  being  operated  by  the  receivers  of  this  court ;  that  Weber  and 
Haddow  knew  the  purport  of  the  injunction  orders  above  mentioned ; 
and  it  is  entirely  improbable  that  the  other  defendants  were  ignorant 
of  the  purport  of  the  injunction  order  issued  by  Judge  Paul. 

Having  thus  set  out  the  orders  of  this  court,  some  or  all  of  which 
are  alleged  to  h&ve  been  disobeyed  or  resisted  by  the  defendants,  it 
may  farther  tend  to  deamess  of  thought  to  briefly  consider  some  ques- 
tions of  law  involved  in  this  matter.  It  is  admitted  by  defendants 
Weber  and  Haddow  that  they  are  officers  of  the  organization  known 
as  the  "United  Mine  Workers  of  America";  that  their  duties  con- 
sist in  part  in  organizing  mine  workers  into  local  lodges  of  said  order ; 
that  they  came  to  Virginia  both  in  October,  1901,  and  March,  1902, 
for  the  purpose  of  organizing  such  lodges  among  the  miners  working 
for  the  receivers  at  Inman  and  at  Tom's  Creek,  as  well  as  among 
miners  working  at  other  nearby  plants.  It  appears  from  the  evidence 
that  in  Western  Pennsylvania,  Ohio,  Indiana,  and  Illinois  the  coal 
miners  are  so  nearly  all  members  of  the  organization  that  said  regions 
may  be  considered  as  "union"  territory.  Further,  that  in  West  Vir- 
ginia and  Virginia  a  great  many — perhaps  a  majority — of  the  miners 
are  not  members  of  the  union.  It  also  appears  that  when,  on  a  former 
occasion  or  occasions,  a  general  strike  was  ordered,  the  hopes  of  the 
organization  were  in  some  measure,  at  least,  defeated  because  of  the 
fact  that  the  miners  in  West  Virgftnia  continued  at  work,  and  the  coal 
thus  produced  went  into  the  markets  that  would  otherwise  have  been 
lately  dependent  upon  the  output  of  the  union  territory.    Hence,  it 
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seems,  that  the  object  in  organizing  lodges  in  the  Virginias  is  to  bring 
the  Virginia  mines  under  the  control  of  the  organization. 

The  right  of  the  employes  of  the  receivers  to  voluntarily  join  a  union 
that  has  only  legal  purposes  in  view  cannot  be  denied.  Moreover,  the 
right  to  induce,  oy  legiU  methods  and  fair  moral  suasion,  the  employes 
ofthe  receivers  to  join  such  an  organization  is  not  denied.  But  if  the 
object  of  the  union  is  illegal,  or  if  the  methods  employed  by  it,  either 
to  induce  acquisitions  to  its  ranks  or  to  accomplish  its  ulterior  pur- 
poses, are  illegal,  it  aiq>ears  to  be  well  settled  that  the  persons  who 
combine  in  such  efforts  are  conspirators.  In  Bish.  Cr.  Law  (7th  £d.) 
§  171,  it  is  said: 

"CJoDipincy  Is  ttw  corrnpt  agreeing  tofetijer  of  two  or  more  persons  to 
-do,  by  coooertvd  aetltm,  tomellUng  nnlawfiil,  eiOwr  as  a  means  cr  an  md." 

In  24  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  p.  131,  under  the  head  of 
"Strikes,"  is  a  quotation  from  Com.  v.  Shelton,  11  Va.  Law  J.  324,  in 
which  the  court  of  appeals  of  Virginia  said : 

"The  authortties  seem  to  agree  tbat  ttae  gist  of  the  offense  Is  the  con- 
spirac7,  and  that  a  conspiracy  Is  a  confederacy  to  do  sn  nnlnwful  act,  or 
a  lawful  BCt  by  unlawful  means,  whether  to  the  prejudice  of  an  Individual 
or  the  public.   But  by  linlawful'  It  Is  not  Intended  to  mean  t3iat  the  acts 

asreed  to  be  done  must  be  criminal;  It  is  enough  If  they  be  wnmgful  and 
With  Improper  or  evil  Intent  Thus,  It  has  been  held  that  threats,  intimida- 
tion, or  any  forcible  means,  other  than  lawful  competition,  are  unlawful. 
To  threaten  auotber  In  order  to  deter  htm  from  doing  some  lawful  act 
*    *   *   has  always  been  considered  a  misdemeanor  at  common  law." 

See,  also,  Crump's  Case,  84  Va.  927,  6  S.  E.  620,  10  Am.  St. 
Rep.  895,  which  contains  much  valuable  learning  on  the  subject  of 
conspiracy,  and  is  indirectly  authority  for  the  proposition  that  a  com- 
bination for  the  purpose  of  eif ecting  a  legitimate  object  by  illegitimate 
means  is  a  criminal  conspiracy. 

It  is  an  equally  well-settled  doctrine  that  each  of  the  confederates  is 
liable  for  all  such  illegal  acts  of  the  others  as  may  be  reasonably  antici- 
pated as  incidental  to  the  intended  act.  An  excellent  discussion  of  this 
question  is  appended  to  the  report  of  In  re  Doolittle  (C.  C.)  23  Fed. 
549.  See,  also,  U.  S.  v.  Kane,  Id.  748;  Mitchell's  Case,  33  Grat.  845; 
I  Bish.  Cr.  Law  (7th  Ed.)  §  636. 

In  the  first  place,  it  is  hardly  open  to  serious  question  that  the  ulti- 
mate purpose  of  the  union  is  not  legal.  This  purpose  is  to  secure  con- 
trol of  mining  operations,  including  those  under  the  management  of 
the  receivers  of  this  court.  Confessedly,  control  is  desired  for  this 
purpose :  If  the  tuiion  miners  in  some  other  state  make  complaint  of 
grievance, — the  justness  of  the  complaint  to  be  judged  solely  by  the 
unicHi, — the  imion  will  be  in  a  position  to  enforce  compliance  with 
their  demands  by  ordering  and  carrying  into  effect  a  general  strike. 

Can  this  court  rightfully  surrender  control  of  the  works  under  its 
charge  to  the  United  Mine  Workers  ?  On  authority  it  is  clear  that  it 
cannot.  See  In  re  Higgins  (C.  C.)  27  Fed.  445;  In  re  Wabash  R. 
Co.  (C.  C.)  24  Fed.  217;  In  re  Doolittle  (C.  C.)  23  Fed.  544;  Thomas 
V.  Railroad  Co.  (C.  C.)  62  Fed.  803.  On  reason,  also,  it  is  equally 
clear.  But  a  discussion  of  the  reason  for  this  rule,  involving  soci^ogi- 
cal  questions  of  much  interest,  cannot  now  be  entered  into. 
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To  go  further,  it  appears  from  the  evidence  that,  in  order  to  perfect 
the  control  desired  by  the  union,  it  is  necessary  that  practically  all 
mine  workers  be  members  of  the  organization  and  subject  to  its  Erec- 
tions. In  other  words,  it  is  necessary  that  nonunion  men — men  who 
do  not  desire  to  join  the  union — be  compelled  to  quit  work.  This  is 
one  of  the  avowed  means  to  the  desired  end.  That  this  is  illegal  and 
not  to  be  tolerated  needs  no  argument.  Hence,  even  if  it  were  con- 
ceded that  the  ultimate  purpose  is  legal,  yet,  as  a  means  intended  to  be 
used  to  effect  the  ultimate  purpose  is  illegal,  it  follows  that  a  combina- 
tion to  effect  the  purposes  of  the  union  is  a  conspiracy. 

It  is  proven  here  beyond  all  reasonable  doubt  that  until  very  recently 
there  were  between  600  and  700  employes  at  work  at  the  Itmian  plant, 
and  that  at  the  time  the  witnesses  left  there  to  attend  court  the  number 
of  men  at  work  had  fallen  off  to  about  one-third  of  that  number ;  thus 
restricting  the  output  of  the  plant,  and  materially  reducing  the  income 
derived  from  its  operation. 

It  was  further  proven  that  on  the  night  of  Sunday,  March  9,  1902, 
sundry  notices,  each  bearing  the  impress  of  the  seal  of  the  local  lodge 
or  union  of  the  United  Mine  Workers,  were  conspicuously  posted 
about  the  works.   Two  of  the  notices  produced  here  read : 

"Local  Na  1,763:  I  hereby  notify  you  coke  pullers  and  loaders  to  stop 
work.  U.  M.  W.  of  A." 

The  other  read : 

"Notice. 

"Inman.  Mo.  1.763. 

"U.  M.  W.  of  A.    March  0.  1902. 

"To  All  Miners  and  Mine  Workers:  You  are  notified  that  yonr  works  are 
su8t>ended.  and  we  aab  that  all  of  you  couie  oat  and  assist  us  In  this  struggle 
for  freedom.  To  one  and  alL 

"TourB  for  success,  TJ.  M.  W.  of  A." 

It  is  also  a  fact  that  many,  if  not  all,  of  the  Hungarians  employed 
at  the  plant  had  been  intimidated  and  prevented  from  work  because 
of  threats  that  if  they  worked  they  would  be  shot.  That  others  of  the 
employes  had  been  intimidated  was  also  proved.  Some  of  the  wit- 
nesses introduced  by  the  government  gave  visible  evidence  while  on 
the  witness  stand  that  they  stood  in  great  fear  of  the  union.  In  fact, 
no  one  hearing  the  testimony  and  observing  the  demeanor  of  many  of 
the  witnesses  could  well  doubt  that  at  least  some  of  the  employes  had 
been  intimidated  and  induced  to  quit  work  because  of  fear,  and  that 
others  had  been  forced  to  join  the  union  by  the  same  method.  That 
the  seal  impressed  upon  the  notices  above  mentioned  is  the  seal  of  the 
local  lodge  at  Inman  was  admitted.  Two  of  the  defendants — Cass 
Braley  and  David  Clark  or  Clarkswi — are  proved  to  have  been  mem- 
bers of  the  union,  and  to  have  posted  some  of  said  notices. 

It  is  earnestly  contended  that  the  defendants  Weber  and  Haddow 
never  participated  in,  sanctioned,  or  advised  any  of  the  illegal  acts 
traced  to  some  members  of  the  union.  But  the  act  of  the  union  in  or- 
dering the  coke  pullers  and  loaders  to  stop  work  is  in  itself  in  direct 
contravention  of  the  order  of  this  court  directing  the  receivers  to 
operate  the  plant.  In  other  words,  such  acts  are  illegal.  Coupled 
with  the  known  intimidation  of  some  of  the  employes,  the  above  no- 
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tices  can  hardly  be  considered  otherwise  than  an  order,  not  to  be  dis- 
obeyed with  impunity,  to  stop  work.  Again,  the  notices  containing 
the  statement  that  the  ''works  are  suspended"  is  itself  in  contravention 
of  the  orders  of  this  court. 

There  is  no  necessity  to  consider  these  notices  in  so  far  as  they  may 
be  treated  as  a  mere  request  or  invitation  to  the  nonunion  men  to  quit 
work.  The  announcement  that  the  works  are  suspended  carries  with 
it  by  implication  something  sinister,  and  something  altogether  differ- 
ent from  a  mere  invitation  to  quit  work. 

It  therefore  seems,  to  say  the  least,  probable  that  the  union,  in  order 
to  carry  out  its  ultimate  purpose,  resorted  in  the  case  at  bar  to  threats 
and  intimidation  of  the  nonunion  laborers.  But,  even  if  not,  certainly 
the  union,  by  some  member  or  members  having  control  of  its  seal,  did 
resort  to  direct  violations  of  the  orders  of  this  court  in  order  to  carry 
out  its  purposes.  The  union  has  never  disavowed  the  responsibility 
for  the  issuance  of  the  notices  above  mentioned.  In  their  bearing 
on  the  statement  that  the  union  intended  to  use  unlawful  means  to 
secure  its  end,  the  addresses  made  by  the  defendants  Weber  and  Had- 
dow  at  the  meeting  on  Sunday,  March  2,  1902,  are  of  importance. 
At  that  meeting  much  that  was  said  by  these  organizers  was  proper 
and  unobjecticmable.  But,  even  from  the  testimony  of  these  defend- 
ants themselves,  it  appears  that  intimations  were  thrown  out  that  if  the 
nontmion  men  did  not  join,  and  if  the  plant  did  not  become  st&ject  to 
the  union,  the  product  of  the  mines  might  be  boycotted,  as  such  a 
thing  had  been  done  and  might  be  done  again.  According  to  the  wit- 
ness George  Kilgore,  who  seemed  to  be  disinterested,  what  was  said 
was  that  in  the  event  mentioned  the  product  of  the  mines  would  be 
boycotted,  and  all  nonunion  miners  would  be  blacklisted  and  denied 
work  at  any  unionized  mines. 

There  is  another  fact  developed  in  the  evidence  that  has  its  bearing 
just  here.  It  appears  that  there  is  another  mining  operation,  "Stone- 
ga,"  located  near  the  Inman  plant,  which  is  derated  by  the  Virginia 
Coal  &  Iron  Company.  Extraordinary  efforts  seem  to  have  been 
made  by  this  company  to  keep  organizers  of  the  Mine  Workers  from 
coming  on  the  property,  notwithstanding  which  they  went  on  the  prop- 
erty. However,  mere  visits  by  one  or  a  few  organizers  did  not  pro- 
duce the  desired  result.  Hence  a  plan  was  formed  by  Weber,  and 
am}arently  also  by  Haddow,  to  march  a  body  of  150  union  men  to  the 
Stonega  plant.  This  plan  failed  because  of  some  accident.  The  court 
cannot  close  its  eyes  to  the  probable  effect  of  such  a  demonstration.  It 
would  almost  surely  have  resulted  in  intimidating  men  at  Stonega  who 
did  not  wish  to  join  the  union.  Can  the  organizers  of  this  intended 
demonstration  be  considered  as  innocent  of  knowledge  that  their 
confederates  at  Inman  would  adopt  similar  methods  of  intimidation? 
Under  the  rule  of  law  as  to  conspiracy,  each  of  these  defendants  is 
guilty  of  the  above-mentioned  illegal  acts  of  the  others  done  in  pur- 
suance of  the  common  design. 

So  far  the  question  has  been  discussed  without  particular  reference 
to  the  order  of  October  26,  1901.  This  order  specifically  requires  of 
Haddow  and  Weber  that  they  "desist  from  any  interference  with  the 
employes  of  the  said  receivers  so  as  to  effect  the  conduct  of  the  busi- 
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ness  of  the  receivers."  Under  attachment  from  this  court,  these  de- 
fendants were  arrested  on  the  evening  of  March  12th  inst.  They  had 
addressed  a  number  of  the  employes  on  Sunday  the  2d,  and  were 
when  arrested  on  the  cars  at  Appalachia,  a  depot  near  Inman,  whence 
they  had  come  for  the  ptirpose  of  again  addressing  the  men.  Between 
the  2d  and  12th  the  works  at  Inman  had  been  greatly  crippled  by  the 
acts  of  the  union.  Upon  being  arrested,  the  defendant  Weber,  accord- 
ing to  disinterested  witnesses  that  cannot  be  disbelieved,  put  his  head 
out  of  the  car  window,  and,  speaking  to  a  crowd  of  union  men  there 
collected,  advised  them  to  "continue  their  work,"  and  not  to  agree  to 
anything  until  he  and  Haddow  returned.  The  "work"  the  miion  was 
then  engaged  in,  certainly  in  part  at  least,  consisted  of  intimidathig 
nonunion  men  who  wished  to  work.  Again,  after  having  been 
brought  to  Lynchburg,  a  reporter  of  an  afternotm  Lynchbui^  P^P^ 
interviewed  the  defendants.  AccOTdii^  to  the  printed  interview, 
Weber  said  to  the  reporter,  in  substance,  that  he  and  Haddow  had  ad- 
vised the  men  to  quit  work  unless  the  men  that  had  been  discharged 
were  reinstated.  No  satisfactory  denial  of  the  correctness  of  this  in- 
terview was  made.  The  witness  Baldwin  testified  that  Weber  told 
him  that  he  had  violated  the  order  of  October  26,  1901,  and  intended 
to  violate  it.  This  witness  had  no  interest  to  misstate  the  facts  in 
this  respect.  The  conclusion  is  forced  upon  the  court  that  both  Weber 
and  Haddow  knowingly  and  intentionally  disobeyed  the  said  order. 

An  order  will  be  enteral  punishing  the  defendants  for  their  con- 
tempt: Tom  Braley,  one  month's  imprisonment;  Cass  Braley,  two 
months'  imprisonment;  David  Clarkson,  two  months'  imprisonment; 
John  Haddow,  six  months'  imprisonment;  Wm.  Weber,  six  months' 
imprisonment. 

SIMONTON,  Circuit  Judge.  Having  carefully  read  the  evidence 
in  this  case,  X  hereby  fully  concur  in  the  reasoning  of  the  district  jadgt 
and  in  his  conclusion. 

Order. 

This  cause  came  on  to  be  heard  upon  the  petition  of  Henry  K. 
McHarg  and  A.  A.  Phlegar,  receivers  of  the  Virginia  Iron,  Coal  & 
Coke  Company,  on  attachments  against  Wm.  Weber  and  John  Had- 
dow ;  and  on  the  rules  to  show  cause  issued  against  Thomas  Braley, 
Cass  Braley  and  David  Clarkson,  and  the  returns  of  the  said  re- 
spondents, hearing  the  same,  and  the  testimony  produced  before  the 
court,  and  considering  the  arguments  of  counsel  thereon,  it  is  ad- 
judged, ordered,  and  decreed  that  the  said  attachments  and  the  said 
rules  issued  against  the  said  respondents  Wm.  Weber,  John  Haddow, 
Thomas  Braley,  Cass  Braley,  and  David  Clarkson  be  made  absolute, 
and  that  the  said  respondents  are  in  contempt  of  the  orders  of  this 
court.  It  is  further  ordered  that  the  said  Wm.  Weber  and  John  Had- 
dow be  each  imprisoned  in  the  jail  of  the  city  of  Lynchburg  for  the 
term  of  six  months  each;  and  Thomas  Braley  be  imprisoned  in  the 
jail  of  Wise  county,  in  the  state  of  Virginia,  for  the  term  of  one  month ; 
and  that  Cass  Braley  and  David  Clarkson  be  each  impriscmed  in  the 
county  jail  of  Wise  county  aforesaid  for  the  term  of  two  months  each. 
It  is  further  ordered  that  capias  be  issued  for  each  of  the  respondents 
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Thomas  Braley,  Cass  Braley,  and  David  Clarkson;  and  that  the  terms 
of  imprisomnent  herein  provided  for  each  of  the  said  parties  shall  begin 
as  to  each  of  them,  respectively,  when  he  is  lotted  in  the  jail  as  pro- 
vided in  this  order;  that  this  order  be  sig^ied  in  duplicate,  one  to  be 

entered  in  the  office  of  the  clerk  of  this  court  at  Abingdon,  and  the 
other  to  be  placed  in  the  hands  of  the  marshal  of  this  court  for  action 
thereon. 


(District  Ooart,  W.  D.  Arknnaat.  Ft  Bmtth  DMtton.  April  2S,  1902.) 

BaXKKD  FTCT— PrBPEBENCBS. 

Bankr.  Act,  f  QOa.  provides  tbat  "a  person  shall  be  deemed  to  have 
given  a  preference  If,  being  Insolvent  be  has  procured  or  suffered  a 
Judgment  to  be  entered  against  himself  In  favw  of  any  person,  or  made 
a  transfer  of  any  of  his  property,  and  the  effect  of  the  enforcement  of 
snch  Judgment  or  transfer  will  be  to  enatde  any  ime  of  bis  creditors 
to  obtain  a  greater  pmentage  of  his  debt  than  any  other  of  snch  cred- 
itors of  the  same  class.'*  Claimant  recovered.  ]udgniM)t  against  a  bank- 
mpt  partner,  and  execution  Issued  thereon.  Thereafter  the  parties 
agreed  tbat  the  sheriff  should  place  a  cashier  In  charge  of  a  store  belong- 
ing to  the  partn«shlp,  and  that  the  proceeds  of  each  day's  sales  sliould 
be  paid  to  the  slierlCT,  and  applied  on  the  execution,  pursuant  to  which 
arrangement  certain  paymenbi  were  made  to  claimant  who  had  no 
knowledge  that  the  partner  was  bankrupt  at  the  time.  Beld  to  con- 
stitute a  pref«%nce  within  the  act  which  would  have  to  be  surrendered 
before  the  balsnee  of  Uie  claim  coidd  be  prored. 

In  Bankruptqr 

On  the  Slat  of  December,  1801,  the  Metsgw  Toy  ft  Novelty  Company,  a 
partnership  composed  of  Kudolph  Metzger,  Sr.,  Budolpb  Metzger,  Jr..  and 
Mary  Metzger.  filed  a  petition  In  bankruptcy  as  audi  partnership,  and  also 
as  indirldnals;  and  on  January  3,  19(X£,  the  partnership,  and  each  of  said 
partners  individually,  were  adjudicated  bankrupts.  In  an  adversary  suit 
between  the  Blocb '  Queensware  Company  and  Rudolph  Metier,  Sr.,  the 
former  on  the  30th  of  Ifovember,  1901,  In  the  snpreme  court  of  the  state  of 
Arkansas,  recovered  a  personal  Judgment  against  the  latter  for  $983.92,  with 
Interest  on  $902.22  at  6  per  cent  from  August  8,  1896;  and  on  the  19th  day 
of  Decembo-,  1901,  an  execution  was  issued  ont  of  said  court  directed  to 
the  sheriff  of  Sebastian  county,  and  came  to  his  bands  on  the  following  day. 
The  sheriff  Immediately  notified  Rudolph  Hetzgor,  Sr.,  and  the  latter  begged 
time  from  day  to  day.  In  order  that  he  might  borrow  the  money  and  pay 
off  the  execution.  Falling  in  this,  on  the  23d  of  December  Rudolph  Metzger, 
Sr..  agreed  with  the  sheriff  and  the  attorneys  of  the  Bloch  Queensware  Com- 
pany that  a  cashier  might  be  placed  In  the  store  of  the  Metzger  Toy  ft 
Novelty  Company  by  the  sheriff,  and  the  proceeds  of  each  day's  sales  be 
turned  over  by  said  cashier  to  the  sheriff  in  satisfaction  of  said  execution. 
This  method  was  f<^lowed  up.  and  It  continued  until  and  including  Christ- 
mas day;  and.  as  the  result  of  that  airancement  $479.09  was  paid  to  the 
sheriff  on  the  execntlon.  At  the  time  the  sheriff  received  the  money  under 
the  arrangement  heretofore  stated,  and  up  to  and  including  the  time  when 
the  execution  was  lerled.  the  uncontradicted  proof  shows  that  the  Blocb 
Queensware  Company  and  its  attorneys  all  believed  that  Rudolph  Metzger, 
Sr.,  was  solvent  On  the  28th  of  December  following,  the  sheriff  levied  upon 
the  stock  of  goods  of  the  Metzger  Toy  ft  Novelty  Company,  and  also  certain 
real  estate,  and  on  the  same  day  paid  to  the  attorneys  of  the  execution 
creditor  the  sum  of  fl72.70;  retaining  the  sum  of  96.29  for  his  costa  and 
commissions.  Upon  a  proper  application,  this  court  enjoined  the  sheriff,  on 
January  8,  1002,  from  proceeding  furttier  under  said  ezecntiott,  and  tlie 
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unsold  assets  of  the  Metzger  Toy  &  Novelty  Company  sabsequently  passed 
into  the  hands  of  the  trustee  in  bankruptcy.  It  Is  agreed  that  the  Metzger 
Toy  &  Novelty  Company  and  Rudolph  Metzger.  Sr.,  were  at  the  time  the 
execution  was  issued,  and  the  aforesaid  payment  made,  InsolTent  Chi  the 
31st  of  January,  1902,  the  Bloch  Queenaware  CMopany  filed  Its  ^Im,  pro- 
liated  In  proper  form  for  allowance,  against  the  Indtridual  estate  of  Bndtdpb 
Metzger,  Sr..  for  the  sum  of  $738^7;  retaining  the  1429.09  realised  by  the 
sheritr  on  said  execution.  To  this  claim  A.  A.  McDonald,  as  trustee  for  the 
estate  of  the  copartnership  of  the  Metzger  Toy  &  Novdty  Company,  and 
A.  C.  Cunkle,  as  attorney  for  several  of  the  creditors  of  the  Metzger  Toy 
&  Novelty  Company,  filed  objections  to  the  allowance  of  said  claim,  alleging 
that  the  Blocli  Qoeeusware  Company  had  received  the  payment  within  four 
months  next  before  the  lustltntlon  of  the  proceedings  in  bankruptcy,  and 
while  said  Rndolpb  Hetxger,  8r.,  was  Insolvent,  and  ^t  said  payment  was 
made  out  of  the  assets  of  the  Metzger  Toy  &  Novelly  Company,  and  con- 
stituted a  preference,  which  sbonld  be  surrendered  befwe  said  claim  was 
allowed.  The  referee  In  bankruptcy  sustained  tiie  exceptions,  holding  that 
the  payment  referred  to  constituted  a  preference,  and  that  the  Bloch  Qneens- 
ware  Company's  claim  sbonld  be  disallowed,  unless  within  five  days  it  sur- 
rendered to  the  trustee  of  the  Metxger  Toy  &  Novelty  Company  the  $472.70 
receivefl  by  said  Bloch  Queensware  Company  from  the  sheriff  under  the 
execution.  From  this  order  of  the  referee  the  Bloch  Queensware  Company 
appealed  and  the  referee  has  certified  the  case  to  this  court  for  review. 

Mechem  &  Bryant,  for  Bloch  Queensware  Co. 
A.  A.  McDonald  and  A.  C.  Cunkle,  for  the  trustee  and  objecting 
creditors. 

ROGERS,  District  Judge  (after  stating  the  facts  as  above).  It  is 
insisted  by  the  attorneys  for  the  claimants  that  the  $472.70  having  been 
received  by  the  claimants  under  an  execution,  and  in  a  strictly  and 
purely  adversary  proceeding,  and  with  no  knowledge  of  the  insolvency- 
of  Rudolph  Metzer,  Sr.,  upon  the  part  of  the  claimant,  said  payment 
was  not,  therefore,  such  a  payment  as,  under  the  bankrupt  law,  consti- 
tuted a  preference,  which  should  be  surrendered  before  the  balance  of 
the  claim  was  allowed ;  and  in  support  of  this  doctrine  is  cited  the  case 
of  Wilson  V.  Bank,  17  Wall.  473,  21  L.  Ed.  723,  and  other  cases  fol- 
lowing and  approving  that  decision,  under  the  bankrupt  law  of  1867. 
In  the  opinion  of  the  court,  the  question  is  settled  in  the  following 
cases :  Pirie  v.  Trust  Co.,  182  U.  S.  439,  21  Sup.  Ct  906,  45  L,.  Ed. 
1 171 ;  Wilson  v.  Nelson,  183  U.  S.  191,  22  Sup.  Ct.  74,  46  L.  Ed. 
 ,  7  Am.  Bankr.  R.  142. 

The  question  involved  in  this  case  turns  upon  the  meaning  of  the 
words  "procured  or  suffered,"  and  the  meaning  of  the  word  "transfer," 
as  contained  in  section  60a  of  the  bankrupt  law  of  1898;  and  Mr. 
Justice  McKenna,  in  the  former  case,  in  considering  the  meaning  of 
the  word  "transfer,"  as  used  in  that  section,  has  used  this  language : 

"  Transfer*  Is  defined  to  be  not  only  the  sale  of  property,  but  'every  other 
mode  of  disposing  or  parting  with  property.'  All  technicality  and  narrow- 
ness of  meaning  Is  precluded.  The  word  is  ased  In  its  most  compretaenslTe 
sense,  and  Is  intended  to  include  every  means  and  manner  by  which  property 
can  pass  from  the  ownership  and  possession  of  another,  and  by  which  the 
result  forbidden  by  the  statute  may  be  accomplished, — a  preference  enabling 
a  creditor  'to  obtain  a  greater  percentage  of  his  debt  than  any  other  cred- 
itors of  the  same  class.* " 

But  the  question  at  bar  is  more  fully  and  completely  discussed  in 
the  second  case  cited,  and  to  that  little'  can  be  added.   It  points  out 
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the  distinction  between  the  bankrupt  law  of  1867  and  the  bankrupt  law 
of  1898,  and  specifically  declines  to  follow  Wilson  v.  Bank,  17  Wall. 
473»  2J  L.  Ed.  723,  and  for  reasons  stated  in  the  opinion.  That  au- 
thority is  binding  upon  this  court,  and  I  am  constrained  to  believe,  by 
the  force  of  its  reasoning,  announces  the  correct  principle  of  construc- 
tion of  that  section  of  the  bankrupt  law  under  consideration. 

The  action  of  the  referee  is  therefore  affirmed,  and  the  order  will  be 
that  unless  the  Bloch  Queensware  Company  surrenders  the  sum  of 
money  received  by  it  from  the  sheriff  of  Sebastian  county,  to  wit,  the 
sum  of  $472.70,  to  the  trustee  of  the  Metzger  Toy  &  Novelty  Com- 
pany, within  ten  days,  its  claim  be  disallowed,  apd  that,  if  the  same  be 
surrendered  within  zo  days  from  the  date  of  this  order,  the  referee 
enter  an  order  allowing  the  Bloch  Queensware  Company's  claim  for 
the  full  amount. 


1.  Taxation — Imtbbstatb  Comhbbcb. 

A  city  ordinance  Imposed  a  license  tax  of  $5  per  day  on  "each  ftbmant 
person  or  peddler  trarellDK  from  residence  to  residence  soliciting  or- 
ders for,  or  selllDfiT  directly  or  Indirectly,  goods,  wares  or  merchandise 
to,  the  consumer,"  etc.  Petitioner  was  agent  for  a  party  living  In 
another  state,  and  solicited  orders  for  various  goods  from  persons  in 
the  city,  the  goods  ordered  being  shipped  direct  from  the  other  state 
to  the  purchaser.  Held,  that  petitioner  was  not  liable  for  the  tax,  and 
could  not  be  Imprisoned  for  Donpayment  thereof,  as  Id  so  far  as  the 
ordinance  applied  to  hfm  It  was  a  tax  on  Interstate  commerce,  and 

lDTBlid.1 

IL  Babeas  Corpus — Right  to  Di&cHAnos. 

Petltl(mer,  having  been  imprisoned  under  a  Judgment  of  the  police 
court  for  a  violation  of  such  ordinance,  was  entitled  to  bis  discharge 
on  babeas  corpus,  though  be  had  not  taken  an  appeal. 

Joel  C.  Clore  and  Edmund  T.  Clayton,  for  petitioner. 

Augustus  E.  Willson,  for  respondent. 

EVANS,  District  Judge.  The  petitioner,  Chester  Green,  a  citizen 
of  Kentucky,  was  an  agent  of  A.  J.  Conroy,  who,  under  the  name  of 
A.  J.  Conroy  &  Co.,  carried  on  business  in  the  city  of  Cincinnati,  in 
the  state  of  Ohio.  The  method  of  conducting  business  in  this  state 
by  the  petitioner  as  agent  for  Conroy  was  this :  He,  traveling  from 
residence  to  residence,  solicited  orders  for  goods,  wares,  and  merchan- 
dise of  various  sorts,  including  lace  curtains,  clocks,  silverware,  etc., 
belonging  to  Conroy,  from  persons  in  LrCbanon,  Ky.,  and  when  orders 
therefor  thus  taken  by  him  were  accepted  by  Conroy  the  merchandise 
was  then  shipped  by  the  latter  from  the  state  of  Ohio  direct  to  the 
purchaser  in  Kentucky,  and  was  not  shipped  in  any  instance  to  the 
petitioner,  nor  were  any  of  the  goods  shipped  from  any  point  in  Ken- 
tucky, nor  were  any  of  them  manufactured  in  Kentucky.  Payments 
for  the  goods  thus  ordered  and  shipped  were  to'  be  made  in  install- 
ments.  The  petitioner  collected  the  first  installment  thus  due,  and 

1  See  Commerce,  toL  10  Cent.  Dig.  |  111. 
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Other  agents  of  Conroy  coHected  the  balance  of  the  agreed  price.  The 
city  of  Lebanon,  in  this  state,  attempted  to  impose  a  license  tax  on 
the  business  thus  conducted  and  carried  on  by  the  petitioner.  This 
attempt  was  made  under  an  ordinance  enacted  by  the  board  of  coun- 
cil, the  applicable  provisicHis  of  which  are  in  these  words : 

"Be  It  Ordained  by  the  Board  of  OohqcU  of  tlie  Otiy  of  Lel)anoD,  Kentuckr: 

"Section  1.  That  from  aad  after  April  30,  1900,  all  companies,  corporations 
and  persons  desiring  to  exercise  any  privilege,  sell  any  article  or  engage  In 
any  business,  hereinafter  mentioned.  In  this  city,  shell  before  doing  so  pro- 
cure a  license  therefor  and  pay  a  tax  th^eon  as  follows:  *  *  *  To  each 
itinerant  parson  or  peddlw  trav^lng  from  residence  to  residence  soUciting 
orders  for,  or  selling,  directly  or  Indirectly,  goods,  wares,  or  merchandise  to. 
the  consumer,  per  day,  95.00.  To  each  Itinerant  person  or  peddler  travdlng 
from  residence  to  residence  soliciting  orders  for,  or  aeUlng,  directly  or  indi- 
rectly, docks,  watches  or  plate  ware  to,  the  consnmer,  per  day,  95.00." 

The  petitioner,  having  refused  to  pay  the  license  or  taxation  thns 
imposed  upon  the  business  he  thus  conducted  in  Lebanon,  was  ar- 
rested, tried,  and  convicted  in  the  police  court  of  that  city  for  a  viola- 
tion of  the  said  ordinance,  and  a  6ne  of  $10  was  imposed  upon  him 
therefor.  Upon  his  refusal  to  pay  the  fine  thus  imposed  by  the  court 
he  was  confined  and  imprisoned  in  the  station  house.  Alleging  in 
his  petition  for  the  writ  of  habeas  corpus  issued  in  this  case  that  such 
imprisonment  is  in  violation  of  his  rights  as  a  citizen  and  of  the  con- 
stitution and  laws  of  the  United  States,  he  asks  to  be  released,  and, 
the  causes  of  his  imprisoiunent  and  detention  being  ascertained  to  be 
as  stated,  the  court  must  determine  the  questions  presented. 

Since  the  decision  of  the  cases  of  Brennan  v.  City  of  Titusville,  153 
U.  S.  289,  14  Sup.  Ct.  829,  38  L.  Ed.  719;  Asher  v.  Texas,  128  U.  S. 
129,  9  Sup.  Ct.  1,  32  L.  Ed.  368;  Lyng  v.  Michigan,  135  U.  S.  161, 
10  Sup.  Ct.  725,  34  L.  Ed.  150;  Leioup  v.  Port  of  Mobile,  127  U.  S. 
640,  8  Sup.  Ct,  1380,  32  L.  Ed.  311 ;  and  Robbins  v.  Taxing  Dist.,  120 
U.  S.  490,  7  Sup.  Ct.  592,  30  L.  Ed.  694, — it  has  not  been  supposed 
that  any  possible  question  was.  left  open  fpr  discussion  in  such  cases. 
Those  cases  in  their  substantial  features  are  precisely  like  the  one 
before  us,  and  they  and  niany  others  of  like  character  have  left  no 
room  for  doubt  upon  the  subject.  The  lower  courts  of  the  United 
States  have  also  many  times  passed  upon  such  questions,  but  I  shall 
refer  to  only  one  case,  namely,  In  re  Tinsman  (C.  C.)  95  Fed.  648. 
Indeed,  if  any  propositions  have  been  conclusively  settled  by  the  courts 
they  are — First,  that  such  attempted  impositions,  though  under  the 
guise  of  licenses  and  police  regulations,  constitute,  nevertheless, 
nothing  but  taxation  upon  interstate  commerce ;  and,  second,  that  no 
state  or  municipality  can  tax  such  commerce  at  all.  Why  it  should  still 
occasionally  be  attempted  in  the  face  of  such  explicit  rulings  by  the 
supreme  court  of  the  United  States  might  be  considered  matter  for 
curious  speculation. 

It  is  quite  true  that  the  terms  of  the  ordinance  hi  this  instance  are 
wide  enough  and  general  enough  to  cover  cases  of  state  commerce  as 
well  as  those  of  interstate  commerce,  but  with  the  former  we  have 
nothing  to  do ;  for,  as  indicated  in  many  of  the  opinions  of  the  supreme 
court,  if  a  state  or  a  local  community  desires  to  tax  its  own  commerce 
it  has  a  clear  right  to  do  it,  and  whether  it  is  injurious  or  not  to  its  in- 
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terests  is  a  matter  for  that  state  or  local  c<Hnmunity  to  determine  for 
itself,  but  no  state  or  municipality  has  the  right,  while  taxing  domestic 
commerce,  also  to  tax  interstate  commerce.  That  taxation  by  any 
state  or  locality  in  any  form  is  forbidden  by  the  supreme  law  of  the 
land.  A  tax  upon  interstate  commerce  is  the  only  sort  of  tax  sought 
to  be  enforced  against  the  petitioner  in  this  instance,  and  it  makes  no 
difference  whether  the  petitioner  is  or  is  not  called  a  "peddler."  The 
result  is  the  same.  True,  there  are  circumstances  under  which  the 
police  power  of  the  state  may  be  exercised  in  a  way  which  involved 
impositions  and  exactions  upon  the .  citizen  which  are  substantially 
equivalent  to  taxation ;  but  the  supreme  court  in  the  cases  referred  to 
has  left  no  room  for  controversy  that  the  case  of  this  petitioner,  and 
the  attempted  exertion  of  authority  under  which  he  is  imprisoned,  is 
not  one  which  involves  the  mere  exercise  of  the  police  power  for  the 
protection  of  the  morals  or  health  of  the  community,  but  is  a  direct 
tax  upon  interstate  commerce  itself. 

It  may  be  pertinent  to  remark  that  no  clause  of  the  federal  constitU' 
tion  has  been  pr(»notive  of  greater  advantage  and  benefit  to  the 
country  at  large  or  of  the  general  welfare  than  has  that  provision 
which  gives  to  congfress  the  exclusive  right  to  regelate  commerce  be- 
tween  the  states,  and  none  has  been  more  dearly  and  sedulously 
guarded  by  the  courts  of  the  United  States  against  local  encroach- 
ments of  every  character.  This  judicial  course  is  so  plainly  demanded 
by  every  consideration  of  constitutional  policy  in  our  federal  form 
of  government  that  we  need  not  enlarge  upon  the  subject.  The  at- 
tempt to  tax  interstate  commerce,  even  m  a  small  way  in  this  instance, 
must  fail,  as  every  other  attempt  to  do  so  has  heretofore  failed. 

It  is  insisted  that  the  petitioner  should  be  remanded  to  the  station 
house,  because  there  has  been  no  appeal  from  the  judgment  of  the 
police  court.  Ordinarily,  such  a  contention,  being  addressed  to  the 
discretion  of  the  court,  might  be  a  strong  one ;  but  in  a  case  so  palpa- 
ble as  this,  and  where  the  constitutional  law  governing  it  has  been  so 
conclusively  adjudicated  and  determined  by  the  highest  court,  and 
where  the  injustice  and  hardship  (pending  a  perfectly  unavailing  and 
useless  retrial  in  a  state  court  of  the  law  questions  involved)  of  the 
petitioner's  being  fw  a  time  in  prison,  or  being  subjected  to  other 
practical  inconveniences  and  expenses  altogether  disproportionate  to 
the  amoimt  of  the  fine  imposed  or  the  money  involved,  are  so  plain 
and  manifest,  the  discretion  of  the  court  should  not  be  easily  moved  in 
the  direction  of  delay  in  denying  to  the  petitioner  his  unquestionable 
constitutional  rights.  Such  rights  in  so  plain  a  case  should  be  vindi- 
cated at  once,  instead  of  waiting  until  an  appeal  could  be  prosecuted  in 
the  state  courts,  and  especially  where  the  right  to  such  appeal  might 
admit  of  doubt.  It  may  possibly  be  true  that  such  a  case  as  that 
against  the  petitioner  in  the  police  court  for  the  mere  purpose  of  an 
appeal  from  that  court  to  the  state  circuit  court  would  come  within 
section  3519  of  the  Kentucky  Statutes,  instead  of  section  35x8  thereof; 
or  section  362  of  the  Criminal  Code  of  Practice,  which  deny  appeals 
where  the  fine  is  less  than  $20,  though  it  may  not  be  entirely  clear 
how  much  scope  would  be  given  to  the  phrase  "testing  the  legality" 
of  an  ordinance  under  section  3519;  but,  at  all  events,  the  petitioner 
U4F.— ei 
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being  in  custody,  and  being  detained  therein  in  plain  and  manifest  vio- 
lation of  the  constitution  and  laws  of  the  United  States,  is  entitled  to 
be  now  discharged  therefrom,  and  his  discharge  is  accordingly  (xxlered. 


CiRRIEBS— InJDRIT  TO  KKSldHT. 

A  carrier,  hartn^  received  In  good  condltloii  a  large  block  of  deeply 
veined  marble,  which,  ^fter  notice  to  the  officer  of  the  ship  In  charge 
of  the  stowage  "that  It  was  a  weak-lotAlng  block;  that  it  wouldn't 
take  much  to  break  It," — was  stowed  so  that  It  supported  overlj^lDg 
cargo,  with  no  support  for  itself,  except  pieces  of  dunnage  near  each 
end,  with  one  end  resting  unevenly  on  the  dunnage, — la  liaMe  for  the 
break  at  the  end,  extending  partly  through  a  vein. 

Paul  N.  Turner,  for"  Ubelant. 

Wing,  Putnam  &  Burlinghanii  for  claimant. 

THOMAS,  District  Judge.  A  piece  of  unfinished  marble  was 
found  broken  in  New  York,  after  transportation  by  the  steamship 
Victoria  from  Leghorn.  As  the  marble  was  received  in  apparently 
good  condition,  its  delivery  in  an  injured  state  raises  a  presumption 
of  negligence  on  the  part  of  the  carrier.  The  evidence  confirms  this 
presumption.  Garrow,  the  second  officer  (a  witness  called  by  the 
claimant),  states  that  it  was  his  duty  "to  look  after  the  stowage,  and 
see  that  they  [the  marbles]  were  properly  stowed,  and  take  the  num- 
bers and  marks  of  the  stones  as  they  went  aboard."  He  gave  the 
following  evidence: 

"Q.  Do  you  think  that  this  break  in  this  marble  was  caused  by  the  fact 
that  it  had  these  veins  in  it?  A.  Oh,  yes,  sir;  If  it  had  been  a  solid  block, 
without  the  veins,  it  would  never  have  broken.  Q.  You  realized  tliat  when 
you  packed  It?  A.  Yea,  sir;  I  pointed  It  out  to  our  agent  In  Leghorn.  Q. 
Did  yon  point  it  out  to  the  man  that  teatlfled  before  you?  A.  Tes,  tir, 
pointed  it  out.  We  all  admitted  that  It  was  a  weak-looking  block;  that  It 
wouldn't  take  much  to  break  it.  •  •  •  Q.  When  you  Raw  it  there  in 
Italy,  did  you  tbink  there  was  any  danger  In  stowing  marble  above  it?  A. 
1  did,  myself.  Q.  Why?  A.  Because  It  was  so  thickly  veined.  Q.  Have 
you  had  any  exx>erlence  with  thickly  veined  marbles?  Rave  yon  seen  It 
break  before?  A.  No;  but  you  can  tell  by  tlie  look  of  thp  marble  with  the 
veins  through  It.  It  looks  like  cracks.  Q.  If  you  had  thought  there  was 
danger,  why  didn't  you  report  It?  A.  So  I  did.  Z  reported  to  both  the  chief 
officer  and  to  the  agent  Q.  When?  Tha%?  A.  Tes." 

The  marble  was  veined,  as  stated,  and  the  break  extended  about 
one-third  of  its  length  through  a  vein,  and  two-thirds  through  the 
other  portion  of  the  block,  although  it  does  not  appear  where  the 
break  started.  The  upper  side  of  the  marble  was  level,  "but  under 
the  broken  end  the  face  was  shelving  in  part,  so  that  the  dunnage 
placed  under  it,  unless  adjusted  to  the  uneven  surface,  would  give  un- 
even support.  There  was  dunnage  at  the  opposite  end  of  the  block, 
but  the  block  was  17  feet  long,  5  feet  wide,  and  2  feet  thick ;  some 
14  feet  of  it  having  no  central  support.  Above  the  block  in  ques- 
tion others  were  placed,  with  intermediate  layers  of  .  dunnage.  The 
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evidence  tends  to  show  that  marble  of  this  kind,  on  account  of  the 
veins  in  it,  is  more  fragile,  and  subject  to  breakage.  Hence  the  car- 
rier, accustomed  to  such  freight,  stowed  a  deeply  veined  piece  of 
mart>le,  known  to  be  subject  to  breakage  on  that  account,  and  of 
unusual  dimensions,  after  notice  to  the  second  officer  in  charge  that 
"it  was  a  weak-looking  block ;  that  it  wouldn't  take  much  to  break 
it," — so  that  it  furnished  the  support  for  overlying  cargo,  and  with 
no  other  support  for  itself  than  the  piece  of  dunnage,  placed  at  about 
two  feet  from  each  end,  and  with  one  end  resting  unevenly  on  the 
dunnage.  This  was  not  a  sufficiently  careful  disposition  of  i^operty 
committed  to  a  carrier,  and  for  the  damage  resulting  from  this  ncg- 
Ugence  the  libelant  should  recover. 


1.  Habvas  Corpus— Pkacticb. 

Where  tlie  cause  of  Imprisonment  fully  appears  In  tbe  applleatloa  for 
habeas  corpus  and  tbe  e^fbits  thereto.  It  Is  proper  to  Issue  an  order  re- 
quiring the  ofQcer  to  show  cause  why  the  writ  should  not  Imae,  and 
dispose  of  the  case  without  flrst  Issuing  the  writ  Itself. 

%  Bam«— Grocnds  for  DtscaARQE— Technical  Objkctiomb. 

Habeas  corpus  wUl  not  Issue  unless  the  court  under  whose  warrant 
an  accused  is  held  is  without  Jurisdiction;  and  mere  objections  to  the 
Indictment  against  him  aa  too  vague  and  general,  and  not  sufficiently 
tnfonninf  him  of  the  offenae  chained,  cannot  be  considered.^ 

Il  Pbonagb — Act  Abolishuto — Cokbtroction. 

niot^b  the  system  of  peonage  In  New  Mexico  was  the  moving  cause 
for  tbe  enactment  of  the  statute  (14  Stat.  &4«;  Kev.  St.  U.  8.  H  1990, 
1991,  6S2e,  5527)  abolishing  and  prohibiting  peonage.  Its  title  and  the 
Boiate  debates  showing  tbat  to  be  the  fact,  the  act  does  more  than 
merely  atK>Ilsh  an  existing  system,  and  makes  criminal  certain  acts 
which  would  tend  to  sustain  or  re-establish  such  a  system,  section  5&26 
providing  for  the  punishment  of  any  person  who  bolds,  arrests,  returns, 
or  causes  to  be  returned,  any  person  "to  a  condition  of  peonage." 

4  BaMB— CoHSTrrUTIOHALITT. 

Under  Oonst.  Amend.  13,  providing  that  "neither  slavery  nor  Involun- 
tary servitude,  except  as  a  punishment  for  crime,  «  •  •  shall  exist 
In  the  United  States,"  and  that  "congi-ess  shall  have  power  to  enforce 
this  article  by  appropriate  legislation,"  congress  has  power  to  make 
laws  against  involuntary  servitude  In  the  form  of  peonage. 

fil  Habbad  Co rfds— Grounds  ron  Discharob. 

Objection  tiiat  a  systMn  of  peonage  such  as  once  existed  In  New 
Mexico  must  exist  before  the  statute  prohibiting  peonage  will  apply  goes 
to  the  sufficiency  of  the  Indictment  or  the  evidence  to  be  offered  on  the 
trial  for  violating  tiie  statute,  and  will  not  be  determined  on  an  apptk 
cation  for  habeas  corpus. 


Failure  to  make  an  Indictment  good  against  demurrer,  even  though 
It  contains  a  atatemmt  of  particular  facts  which  Is  not  snfflclmt,  tho 
indictment  also  using  the  words  of  the  statute^  will  not  entitle  accused 
to  dlscbarg".  on  habeas  corpus,  especially  where  at  the  contusion  o£  his 
trial  he  can  avail  himself  of  the  defect  by  writ  of  error. 


1  See  Habeas  Corpus,  vol.  25.  Cent  Dig.  |  92;  1897  Dig.  1 11  [k]. 
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Habeas  Corpus. 

B.  C.  Tunison,  for  petitioner. 

John  Egan  and  William  Wirt  Howe,  U.  S.  Attys. 

SHELBY,  Circuit  Judge.  At  the  March  adjourned  term,  igoi, 
of  this  court,  the  grand  jury  indicted  Robert  W.  Lewis,  Benjamin 
J.  Douglas,  and  Joseph  Thomas  for  conspiring  to  return  one  George 
Walker  to  a  condition  of  pieonage.  It  is  charged  that  in  pursuance 
of  the  conspiracy  Robert  W.  Lewis  did  assault,  beat,  and  wotmd 
the  said  George  Walker,  and  force  him  to  return  to  his  creditor's 
place  of  busmess,  and  that  this  was  done  for  the  purpose  of  compelling 
Walker  to  work  for  R.  W.  Lewis  and  others, — ^"to  woric  out  a  debt 
claimed  to  be  due  them."  The  second  count  in  the  indictment  charges 
that  the  same  defendants  did  conspire  to  cause  to  be  returned  and 
aid  in  returning  to  a  condition  of  peonage  one  George  Walker,  by 
forcibly  and  against  his  will  returning  him  to  work  for  R.  W.  Lewis 
and  others,  to  be  held  by  them  to  work  out  a  debt  claimed  to  be 
due  them;  and  that  in  pursuance  of  the  conspiracy  the  defendants 
Douglas  and  Thomas  did,  by  threats  and  force,  compel  Walker, 
against  his  will,  to  accompany  them  to  the  place  of  business  of  Rob- 
ert W.  Lewis  and  others,  and  did  assault  and  beat  and  wound  the 
said  Walker.  At  the  same  term  the  grand  jury  returned  another  in- 
dictment against  the  same  defendants,  charging  that  they  did  unlaw- 
tully  and  knowingly  return  one  George  Walker  to  a  condition  of 
peonage  by  forcibly  and  against  his  will  returning  him  to  work  for 
R.  W.  Lewis  and  others,  naming  them,  to  be  held  by  them  to  work 
out  a  debt  claimed  to  be  due  to  them  by  him,  the  said  Walker.  These 
mdictments  are  copied  in  the  margin.* 

These  cases  coming  on  for  trial  in  the  circuit  court,  the  defendants 
filed  separate  motions  to  quash  each  of  the  indictments,  assigning, 
among  other  grounds,  that  the  indictments  charged  no  offense  against 
the  laws  of  the  United  States.  It  is  also  alleged  in  the  moti(Hi  as 
to  the  first  indictment  that  the  objects  and  purposes  of  the  alleged 
conspiracy  were  not  set  forth;  that  the  alleged  conspiracy  is  not 
such  as  is  prohibited  by  law;  and  that  the  ddendant  Robert  W. 
Lewis  is  therein  charged  with  two  distinct,  independent  offenses. 
The  circuit  court  (Judge  Swayne  presiding)  overruled  these  motions 
to  quash,  and  the  defendant  Lewis  thereupon  filed  this  petition  for 
the  writ  of  habeas  ccnpus.  It  is  averred  in  the  petition  that  he  is  un- 
justly and  unlawfully  detained  in  prison  at  Pensacola  b^  Thomas  F. 
McGourin,  United  States  marshal  for  the  Northern  district  of  Florida, 
by  order  of  the  circuit  court  of  the  United  States  for  that  district 
It  appears  from  the  petition  that  the  petitioner  is  held  to  answer 
the  two  indictments,  which  are  made  exhibits  to  the  petition.  The 
motions  to  quash  and  the  court's  ruling  thereon  are  also  shown  by 
the  petition.  The  petitioner  prays  for  the  wnt  of  habeas  corpus  to 
be  directed  to  the  marshal,  and  he  seeks  to  be  discharged  from  cus- 
tody because  (i)  neither  of  the  two  indictments  shows  any  acts  to 
have  been  committed  by  the  petitioner  which  violate  any  law  of  the 

1  See  note  at  end  of  ease. 
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United  States,  and  (3)  the  United  States  drctdt  court  for  the  North- 
em  district  of  Florida  has  no  jurisdiction  of  any  o&tnw  charged  in 
the  indictments. 

This  petition  was  presented  to  a  judge  of  this  court  on  March  1$, 
1902,  and  an  order  was  made  on  that  day  that  T.  F.  McGourin, 
United  States  marshal  for  the  Northern  district  of  Florida,  show 
cause  on  April  i,  1902,  why  a  writ  of  habeas  corpus  should  not  issue 
as  prayed  for  in  the  petition.  It  was  also  ordered  that  a  copy  of  the 
petition  be  served  on  the  marshal  and  on  the  United  States  attorney 
for  the  Northern  district  of  Florida.  This  order  provided  that  it  was 
not  to  prevent  the  circuit  court's  (voceeding  with  the  trial  of  the 
case.  On  April  xst,  at  the  hearing,  the  marshal  filed  an  answer  to 
the  petition  and  the  rule  showing  that  he  held  the  petitioner  under 
the  indictments  which  were  annexed  to  the  petition;  that  the  mo- 
tions to  quash  the'  indictments  were  argued  and  considered  -by  the 
court,  and  duly  overruled,  the  court  holding  the  indictments  |;ood  and 
sufficient ;  and,  the  petitioner  having  been  surrendered  by  his  bonds- 
man, it  was  (n-dered  by  the  court  that  he  be  held  for  trial;  and  he 
was  duly  committed  to  the  custody  of  the  marshal,  and  is  held  by 
lum  under  the  regular  process  of  the  court  issued  on  the  indictments. 

1.  The  usual  course  on  the  application  for  the  writ  of  habeas  cor- 
pus is  to  issue  the  writ,  and,  on  its  return,  to  hear  and  dispose  of 
the  case.  But  when,  as  in  this  case,  the  cause  of  the  imprisonment 
fully  appears  by  the  petition  and  the  exhibits  thereto,  the  practice 
prevails  for  the  court  to  determine  whether,  on  the  facts  presented 
m  the  petition,  the  fuisoner  if  brought  before  the  court  would  be 
discharged.  Ex  parte  Milligan,  4  Wall.  2,  18  L.  Ed.  s8l.  And 
where  tjie  hearing  is  had.  without  issuing  the  writ  an  order  may  be 
made  requiring  the  officer  or  person  holding  the  prisoner  to  show 
cause  why  the  writ  should  not  issue.  Ex  parte  Yarbrough,  iio  U.  S. 
651,  4  Sup.  Ct.  152,  28  L.  Ed.  274.  Where  the  return  to  the  rule 
shows  all  the  essential  facts,  the  case  may  be  disposed  of  as  fuUy* 
as  if  the  writ  had  issued. 

2.  The  question  to  be  decided  is  one  of  jurisdiction.  If  the  prisoner 
is  charged  with  a  misdemeanor  or  crime  of  which  the  IJnited  States 
circuit  court  for  the  Northern  district  of  Florida  has  jurisdiction, 
he  cannot  be  discharged  on  habeas  corpus.  The  indictments  are  for 
acts  alleged  to  have  occurred  in  that  district,  so  we  have  only  to  see 
if  there  are  any  statutes  to  support  them. 

If  two  or  more  persons  conspire  to  commit  any  offense  against  the 
United  States,  and  one  or  more  of  them  do  any  act  to  effect  the  ob- 
ject of  the  conspiracy,  all  the  parties  to  the  conspiracy  are  liable  to 
indictment  and  penalties.   Rev.  St.  U.  S.  §  544a   tinder  section  5526, 


"Btot  venon  who  boMs,  arrests,  retanis,  or  causes  to  be  bdd,  arrest^ 
or  returned,  or  In  any  manner  aids  In  tbe  arrest  or  retnm  of  any  persm  to 
a  condition  of  peonage,  shall  be  punished  b;  a  fine  of  not  less  than  one 
thousand  nor  more  than  fire  thousand  dollars,  or  by  imprisonment  not  less 
than  one  year  nor  more  than  five  years.  <x  by  both." 

In  one  of  the  indictments  it  is  charaed  that  the  prisoner  conspired 
with  others  to  violate  the  provisions 'of  the  statute  last  quoted.  A 


Id.: 
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learned  argument  is  submitted  in  behalf  of  the  petitioner  to  show 
that  the  indictment  is  defective;  that  it  is  too  vague  and  general; 
that  it  does  not  inf<mn  the  accused  of  the  nature  and  cause  of  the 
accusation,  and  so  forth.  Objections  of  this  Idnd  cannot  be  con- 
sidered on  this  application.  The  circuit  court  has  overruled  a  motion 
to  qua^  the  indictment  whidi  raises  those  questions.  If  it  be  con- 
ceded that  the  court  erred  (a  question  not  considered  or  decided), 
the  error  could  not  be  corrected  on  this  application.  It  has  become 
a  familiar  general  rule  that  habeas  corpus  will  not  issue  unless  the 
court  under  whose  warrant  the  prisoner  is  held  is  without  jurisdiction. 
In  re  Chapman,  156  U,  S.  211,  31$,  15  Sup.  Ct.  331,  39  L.  Ed.  401. 

3.  The  learned  attorney  for  the  petitioner  also  contends  that  the 
circuit  court  has  no  jurisdiction  of  the  case  made  by  the  indictment, 
because  it  is  contended  the  purpose  of  the  statute  (14  Stat  546; 
Rev.  St.  U.  S.  §§  1990,  1991,  5526,  5527)  was  bnly  to  abolish  the 
system  of  peonage  in  the  territory  of  New  Mexico  and  prevent  its 
recurrence  there  or  elsewhere.  Section  5526  of  the  Revised  Stat- 
utes, which  is  taken  from  the  act  cited,  provides  that  every  person 
who  holds,  arrests,  returns,  or  causes  to  be  held,  arrested,  or  re- 
turned, or  in  any  manner  aids  in  the  arrest  or  return,  of  any  person 
"to  a  condition  of  peonage,"  shall  be  punished  as  therein  provided. 
This  statute  clearly  makes  the  acts  condemned  a  criminal  o£fense. 
The  existence  of  the  system  of  peonage  in  New  Mexico  doubtless 
caused  the  passage  of  the  act.  Its  title,  as  well  as  the  debate  in 
the  senate  on  its  passage  (Cong.  Globe  1866-67,  Pt.  3,  p.  1571), 
show  that  the  system  in  New  Mexico  was  the  moving  cause  for  the 
legislation,  j^ut  the  act  does  more  than  to  merely  abolish  an  exist- 
ing system.  It  makes  criminal  certain  acts,  which  would  tend  to  sus- 
tain or  re-establish  such  a  system.  One  of  the  indictments  is  for  a 
consiHracv  to  violate  the  provisions  of  the  statute  and  the  other  is 
for  a  vioiation  of  the  statute.   As  has  been  shown,  the  question  of 

•the  technical  sufficiency  of  the  indictments  is  not  to  be  considered 
in  this  proceeding. 

4.  The  thirteenth  amendment  to  the  constitution  provides  that  "nei- 
ther slavery  nor  involuntary  servitude,  except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
in  the  United  States,  or  any  place  subject  to  their  jurisdiction,"  and 
that  "congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation."  "Involuntary  servitude"  is  forbidden  as  well  as  slavery. 
The  supreme  court  said  in  the  Slaughter  House  Cases,  z6  Wall. 
36,  72,  21  L.  Ed.  394,  that,  "while  negro  slavery  alone  was  in  the 
mind  of  the  congress  which  proposed  the  13th  article,  it  forbids 
any  kind  of  slavery,  now  or  hereafter.  If  Mexican  peonage  or  the 
Chinese  coolie  labor  system  shall  develop  slavery  of  the  Mexican  or 
Chinese  race  within  our  territory,  this  amendment  may  safely  be 
trusted  to  make  it  void."  The  congress  unquestionably  has  power 
to  make  laws  against  "involuntary  servitude,"  whether  it  be  peonage. 
vassaJage,  serfage,  or  villeinage.  The  statute  in  questicm  makes 
it  an  offense  to  hold  or  return  one  to  a  condition  of  peonage.  The 
word  "peonage"  as  used  in  the  statute  includes  cases  of  involuntary* 
servitude  to  work  out  a  debt.    But  every  case  of  such  servitude  may 
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not  be  within  the  statute.  A  peon  is  "a  spedes  of  serf,  compelled  to 
work  for  his  creditor  until  his  debts  are  paid."  Cent.  Diet.  The 
statute  contains  words  pointing  to  this  definition,  lor  it  refers  to 
the  service  or  labor  of  persons  "as  peons  in  liquidation  of  any  debt 

or  obligation."    14  Stat.  546;  Rev.  St.  U.  S.  §  1990. 

It  is  contended  that  a  system  of  peonage  like  that  once  in  force 
in  New  Mexico  must  exist  before  the  statute  will  apply.  That  ques- 
ti(Hi  need  not  now  be  decided.  The  statute,  by  its  terms,  onbraces 
the  case  of  the  return  of  a  single  person  to  "a  condition  of  peonage." 
But  whether  the  j^son  held  in,  or  returned  to,  such  condition  is 
within  the  statute,  unless  he  and  others  are  also  held  under  a  sys- 
tem, pretended  law,  or  custom,  is  a  question  relatii^  rather  to  the 
suffiaency  of  the  indictments  or  the  evidence  to  be  offered  on  the 
trial,  questions  not  involved  on  this  application. 

It  is  true,  as  claimed,  that  it  is  not  always  sufficient  for  an  indict- 
ment to  follow  the  words  of  a  statute.  Sometimes  the  pleader  must 
do  more, — descend  to  particulars.  Without  expressing  any  opinion 
as  to  the  sufficiency,  on  demurrer,  of  the  indictments  in  question,  I 
may  say  that  a  failure  to  make  an  indictment  technically  good  in  that 
respect,  even  when  there  is  a  statement  of  particular  facts  that  is 
not  sufficient,  the  indictment  also  using  the  words  of  the  statute,  would 
not  entitle  the  defendant  to  be  discharged  on  habeas  corpus;  cer- 
tainly not  when,  at  the  conclusion  of  his  trial,  he  could  avail  himself 
of  the  defect  by  writ  of  error. 

I  think  the  circuit  court  has  jurisdiction  of  the  cases  made  by  these 
indictments,  and  that  the  petitioner  is  not  entitled  to  the  writ  of 
habeas  corpus.   An  order  will  be  made  denying  the  writ. 

Writ  denied. 

NOTE. 

Omitting  the  captions,  the  Indictments  are  as  follows: 

"The  grand  Jurors  of  the  United  States,  chosen,  selected,  and  BWorn  in 
and  for  the  Northern  dintrlct  of  Florida,  and  Western  division,  upon  their 
oaths  present  that  heretofore,  to  wit,  on  the  twenty-seventh  day  of  Juoe.  Id 
the  year  of  our  Lord  one  tliousand  nine  hundred  and  one,  Robert  W.  Lewis. 
Benjamin  J.  Douglas,  and  Joseph  Thomas,  late  of  the  Western  division  of 
the  Northern  district  of  Florida,  did  then  and  there  unlawfully  and 
feloDlously  conspire,  confederate,  and  agree  tt^tber  to  knowingly  and  wlU- 
fnlly  return  to  a  condition  of  peonage  one  George  Walker  by  forcibly  and 
against  the  will  of  him,  the  said  George  Walker,  returning  him,  the  said 
George  Walker,  to  work  to  and  for  R.  W.  Lewis,  R.  X.  Lewis,  and  S.  E. 
Lewis,  copartners  doing  business  under  the  Arm  name  and  style  of  Lewis 
Naval  Stores  Company,  to  be  held  by  them,  the  said  Lewis  Naval  Stores 
Company,  to  work  out  a  debt  claimed  to  be  due  them,  the  said  Lewis  Naval 
Stores  Company,  by  the  said  George  Walker,  and  afterwards,  to  wit,  on  the 
day  aforesaid.  In  pursuance  of  and  for  the  purpose  of  effecting  the  object 
of  said  conspiracy,  the  aforesaid  Benjamin  J.  Douglas  and  Joseph  Hiomas 
did.  by  threats  and  force,  compel  the  said  George  Walker,  against  bis  con- 
sent and  will,  to  accompany  tiiein  to  the  place  of  business  of  said  Lewis 
Naval  Stores  Company,  and  the  said  Robert  W.  Lewis  did  assault,  beat,  and 
wound  bim,  the  said  George  Walker,  contrary  to  the  form  of  the  statute  In 
such  cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States.  (2)  And  the  said  grand  jurors  aforesaid,  upon  thefr  oath 
aforesaid,  do  further  find  and  preset  that  one  Robert  W.  Lewis,  Benjamin 
3.  Dongloa,  and  Joseph  Thomas,  heretofore,  to  wit  on  the  twenty-seventh 
day  of  June,  In  the  year  of  our  Lord  one  thousand  nine  hundred  and  one, 
'0  and  within  the  district  afcwesald,  and  wtthln  the  iurisdlction  of  this 
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court,  then  and  there  dtd  nnlawfnlly  and  feltmtouslr  conspire,  ctmfederate, 
and  agree  together  to  knowingly  and  willfully  cause  to  be  retnmed  and  aided 
lu  returning  to  a  condition  of  peonage  one  Gewge  Walker,  by  forcibly  and 
against  the  will  of  him.  the  said  George  Walker,  returning  blm,  the  aald 
Oeorge  Walker*  to  w<n>k  to  and  for  R.  W.  Lewis.  B.  N.  Lewis,  and  &  E. 
Ijewls,  copartners  doing  bnslDess  under  tarn  namo  and  style  of  Lewis  Naval 
Stores  Company,  to  be  held  by  tbem,  the  sakt  Lewis  Naral  Stores  Oompany. 
to  work  out  a  debt  claimed  to  be  due  them,  the  said  Naval  Stores  Company, 
by  the  said  George  Walker;  and  aftwwards,  to  wit,  on  the  day  aforesaid.  In 
pursuance  of  and  for  the  purpose  of  effecting  the  object  of  said  conspiracy, 
the  aforesaid  Benjamin  J.  Douglas  and  Joseph  Thomas  did.  by  threats  and 
force,  compel  the  said  George  Walker,  against  bis  consent  and  will,  to  ac- 
company them  to  the  place  of  business  of  aald  Lewis  Nat'al  Stores  Company, 
and  the  said  Robert  W.  l^wls  did  assault,  beat,  and  wound  bUu.  the  said 
Qecvge  Walker,  contrary  to  the  fomi  of  the  statute  In  such  eases  made  mad 
proTlded,  and  against  the  peace  and  dignity  of  tlie  United  States." 

The  second  Indlctmoit: 

"The  grand  Juron  of  the  United  States,  diosen.  selected,  and  sworn  In 
and  for  the  Western  division  of  the  Northern  district  of  Florida,  upon  tbelr 
oaths  present  that  heretofore,  to  wit,  on  the  twenty-seventh  day  of  June, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  one.  Robert  W. 
Lewis,  Benjamin  J.  Douglas,  and  Joneph  Tbtunas.  late  of  the  said  Western 
division  of  the  Northern  district  of  Plorlda.  did  then  and  there  unlawfully 
and  knowingly  return  one  George  Walker  to  a  ctmdltlon  of  peonage  by 
forcibly  and  against  the  will  of  blm,  the  said  George  '^'alker,  returning  him. 
the  said  George  Walker,  to  work  to  and  for  R.  W.  Lewis,  R.  N.  Lewis,  and 
8.  E.  Lewis,  copartners  doing  business  under  the  firm  name  and  style  of 
Lewis  Naval  Stores  Oompany,  to  be  held  by  them,  the  said  Lewis  Naval 
Stores  Company,  to  work  out  a  debt  claimed  to  be  doe  to  them,  the  said 
Lewis  Naval  Stores  Oompany,  by  blm,  the  said  Oeorge  Walker,  eontnry-  to 
the  form  of  the  statute  In  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States.  (2>  And  the  grand  Jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present  that  heretofore,  to  wit,  on  the 
twenty-seventh  day  of  June,  In  the  year  of  our  Lord  one  thousand  nine 
hundred  and  one,  Robert  W.  Lewis.  Benjamin  J.  Dongas,  and  Joseph 
Thomas,  late  of  the  said  Western  division  of  the  Northern  district  of  E^orlda. 
did  then  and  there,  unlawfully  and  knowingly,  cause  and  aid  to  be  returned 
one  Oeorge  Walker  to  a  condition  of  peonage,  by  f<wclbly  and  against  the 
will  of  him,  the  said  George  Walkor,  causing  and  aiding  him,  the  said  Oeorge 
Walker,  to  be  returned  to  work  to  and  for  R.  W.  Lewis.  R.  N.  Lewis,  and  S. 
B.  Lewis,  copartners  doing  business  under  tiie  firm  name  and  style  of  Lewis 
Naval  Stores  Company,  to  be  held  by  them,  the  said  Lewis  Naval  Stores 
Company,  to  work  out  a  debt  claimed  to  be  due  to  them,  the  said  Lewis 
Naval  Stores  Company,  by  blm,  the  said  George  Walker,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  prided,  and  against  the  peace 
and  dignity  of  the  United  SUtsa.** 


1.  Appeal — Decision  or  Appelutk  Court — Effect. 

Where  the  circuit  court  of  appeals  on  an  appeal  in  bankruptcy  pro- 
ceedings directed  costs  and  disbursements  to  be  taxed  against  the 
respondents,  such  decision  Is  not  reviewable  by  the  district  court  on  s 
subsequent  motion  to  amend  the  order  directing  the  entry  of  Judgment 

8l  PXBTKBRSHir — PrOOF. 

Where  a  Grm  appeared  in  bankruptcy  proceedings,  and  filed  proof  of 
debt,  in  which  a  sworn  declaration  of  the  persons  composing  the  firm 
was  made  by  It,  such  declaration  was  sufficient  proof  of  tbe  persons 
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eomposliig  tb«  firm  to  srutaln  a  Jndgment  directing  waA  persona  to 
P87  cMti  and  dUbnnementB  of  an  appeal. 
&  Baxkkdptct  ConB-p—JnawDioTioir— Tbrms— Kf»ict  of  Tebmhatioh. 

A  {edmil  court  sltdng  as  a  court  of  bankruptcy  la  regarded  as  always 
open,  and  does  not,  therefore,  lose  jurlsdlcti<»i  to  alter  or  modify  In- 
terlocutory orders  by  reason  of  the  termination  of  the  term  at  vhlcb 
tbey  were  entered. 

In  Bankruptcy.  Amendment  of  order  after  expiration  of  term  of 
district  court. 

See  109  Fed.  861. 

Joseph  Fried  (F.  M.  Czaki,  of  counsel),  and  Black,  Olcott,  Gruber 
&  Bonynge,  for  the  motions. 
Myers,  Goldsmith  &  Bronner,  opposed. 

ADAMS,  District  Judge.  These  are  motions  on  behalf  of  certain 
petitioning  creditors  to  amend  an  order  entered  herein  on  the  14th 
day  of  February,  1900,  by  directing  the  clerk  to  enter  a  judgment 
against  Orrill  H.  Hayes  and  Lambert  Huntington,  composing  the 
firm  of  O.  H.  Hayes  &  Co.,  for  the  respective  sums  of  $203.03  and 
$32.95,  and  that  the  petitioners  have  execution  therefor,  etc 

It  appears  that  the  petitioning  creditors  successfully  prosecuted  an 
appeal  to  the  circuit  court  of  appeals  from  a  decree  entered  in  this 
court  on  the  3d  day  of  August,  1901,  confirming  the  appointment 
of  a  trustee  by  the  referee.  In  re  Henschel  (C.  C.  A.)  113  Fed.  443. 
In  the  proceedinpfs  in  the  appellate  court  costs  were  taxed  against 
the  respondents  m  favor  of  the  appellants,  respectively,  in  the  sum 
of  $203X>3  and  $32.95.  Upon  the  mandates  from  the  appellate  court 
the  costs  were  accordingly  taxed  in  this  court.  Subsequently  a  mo- 
tion was  made  in  the  appellate  court  on  behalf  of  Hayes  &  Co.  for  a 
resettlement  of  the  orders  upon  which  the  mandates  were  issued, 
asking  that  the  costs  and  disbursements  of  the  parties  be  borne  by 
and  paid  out  of  the  estate,  and  that  O.  H.  Hayes  &  Co.  be  relieved 
from  any  liability  -therefor,  on  the  ground  that  they  did  not  par- 
ticipate in  any  of  the  proceedings  beyond  voting  in  common  with 
many  other  creditors,  and  that,  if  they  were  obliged  to  pay  the  costs 
and  disbursements,  their  dividend  in  the  estate  would  be  extin- 
guished. It  was  shown  in  the  opposing  affidavits  on  this  motion 
that  O.  H.  Hayes  &  Co.  were  the  parties  supporting  the  action  of 
the  referee  and  the  court  in  the  amointment  or  the  trustee,  and  the 
real  respondents  in  the  appeal.  The  motion  for  resettlement  was 
accordingly  denied. 

The  purpose  of  the  present  motion  is  to  supply  an  omission  of  the 
proper  direction  to  the  clerk  relative  to  the  judgment  entered  on  the 
mandates  so  that  the  successful  creditors  can  have  the  benefit  of  the 
decisions  in  the  appellate  court.  The  motion  is  opposed  on  three 
grounds :  (x)  That  it  is  inequitable  to  compel  these  creditors  to  pay 
die  costs  of  the  litigation ;  (2)  that  it  does  not  appear  on  the  record 
who  composed  the  firm  of  O.  H.  Hayes  &  Co.,  and  that  such  a  fact 
cannot  be  determined  in  this  motion ;  and  (3)  that,  as  the  term  of  this 
court  during  which  the  order  sought  to  be  amended  was  made  ended 
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the  Monday  preceding  the  first  Tuesday  of  March,  the  court  is  without 
power  to  grant  the  relief. 

X.  The  question  as  to  the  propriety  of  taxing  the  costs  and  dis- 
bursements on  the  respondents  in  the  case  has  been  determined  by 
the  appellate  court,  and  its  decision  is  binding  here. 

2.  It  appears  in  the  records  of  this  court  by  the  proof  of  debt 
filed  before  the  referee  on  the  14th  of  May,  1901,  that  O.  H.  Hayes 
and  Lambert  Huntington  composed  the  6rm  of  O.  H.  Hayes  & 
Co.  No  more  complete  and  conclusive  proof  could  be  hxmisbed 
than  the  sworn  declaration  of  the  parties. 

3.  The  question  respecting  thie  power  of  the  court,  in  view  of  the 
lapse  of  time,  is  more  serious.  There  caii  be  no  doubt  that  courts 
lose  control  of  their  final  decrees  after  the  expiration  of  the  term 
during  which  they  were  rendered,  unless  steps  be  taken  during  the 
term,  by  motion  or  otherwise,  to  set  aside,  modify,  or  correct  them. 
Phillips  V.  Negley,  117  U.  S.  665, 673, 6  Sup.  Ct.  901, 29  L.  Ed.  1013. 
It  is  there  said: 

"In  this  country  all  courts  have  terms  and  vacations.  Tbe  time  of  tlie 
eommencement  of  every  term.  If  tbere  be  a  balf  a  dozen  In  a  year.  Is  fixed  by 
statute,  and  the  end  of  It  by  the  final  adjournment  of  the  coort  for  that 
term.  This  Is  the  case  with  rexnrd  to  all  courts  of  the  United  States.**  117 
U.  S.  672,  6  Sup.  Ct.  904.  S8  L.  Ed.  1013. 

The  terms  of  this  cotut  as  a  district  court  of  the  United  States 
are  fixed  by  statute.    It  is  provided: 

"Sec.  572.  The  regtitAt  terms  of  the  district  courts  shall  be  held  at  ttie 
times  and  places  following:  *  *  *  In  the  Southern  district  of  New  York. 
in  the  city  of  New  York,  on  the  first  Tuesday  In  every  montli.'*  Bev.  St.  pp. 
08,  100. 

In  the  bankruptcy  act  of  1867  it  was  provided: 

"Sec.  497S.  The  district  courts  shall  always  be  open  for  the  transaction  of 
buBlness  In  the  exercise  of  tbeir  Jurisdiction  as  courts  of  bankruptcy;  and 
their  power  and  jurisdiction  as  such  courts  shall  be  exercised  as  well  In 
vacstkm  as  In  term  time."   Bev.  St  p.  062. 

In  construing  this  section,  the  supreme  court  held  in  Sandusky 

V.  Bank,  23  Wall.  289,  292,  293,  23  L.  Ed.  155: 

"A  proceeding  In  bankruptcy,  from  the  time  of  Its  commencement  by  the 
flllug  of  a  petition  to  obtain  the  benefit  of  the  act  until  tbe  final  setUement  of 
the  estate  ot  the  bankrupt.  Is  but  one  suit.  The  district  conrt,  toe  all  the 
purposes  of  its  bankruptcy  jurisdiction,  is  alvrays  open.  It  has  no  separate 
terms.  Its  inoceedlngs  In  any  pending  suit  are,  thertfore,  at  all  times  open 
far  re-examlnati(H)  apon  application  tho-efor  In  an  antfopriate  fonsL  Any 
order  made  In  the  progress  of  the  cause  may  be  subsequentiy  set  aside  and 
vacated  upon  proper  showing  made,  provided  rights  have  not  become  vested 
under  it  which  will  be  disturbed  by  Its  vacation." 

In  the  present  act  the  explicit  language  used  in  the  act  of  1867, 
to  the  eflfect  that  the  court  shall  always  be  open,  is  not  employed, 
but  I  regard  the  quoted  language  of  Sandusky  v.  Bank  entirely 
applicable.  The  present  act,  in  establishing  the  district  courts  as 
courts  of  bankruptcy,  provides  that  they  shall  exercise  their  juris- 
diction "in  vacation,  in  chambers  and  during  their  respective  terms'* 
(section  2) ;  "close  estates  *  *  •  and  reopen  them  whenever  it 
appears  that  they  were  closed  before  being  fully  administered"  (sec- 
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tion  2,  cl.  8);  "set  aside  discharges  and  reinstate  the  cases"  (sec- 
tion 2,  cl.  12);  "make  such  orders,  issue  such  process  and  ente** 
such  judgments  in  addition  to  those  specifically  provided  for  as 
may  be  necessary  for  the  enforcement  of  the  provisions  of  this  act" 
(section  2,  cl.  15).  And  it  is  further  provided  that  "nothing  in  this 
section  shall  be  construed  to  deprive  a  court  of  bankruptcy  of  any 
power  it  would  possess,  were  certain  specific  powers  not  herein 
enumerated"  (end  of  section  2),  and  that  competitions  may  be  set 
a«de  within  six  months  (section  13),  discharges  revoked  within  a 
year  after  thev  have  been  granted  (section  15),  allowed  claims  re- 
considered before  the  closing  of  the  estate  (section  57k),  and,  gen- 
erally, the  powers  of  the  court  are  such  to  secure  justice,  that  non« 
other  than  an  imperative,  unmistakable,  and  governing  rule  shounl 
be  permitted  to  operate  as  a  bar  to  equitable  relief.  The  parties 
here  are  actually  in  the  midst  of  a  hotly-contested  bankruptcy  pro- 
ceeding, which  will  doubtless  only  finally  terminate  with  the  dis- 


verted  matter  relative  to  the  appointment  of^a  certain  trustee  is 
finally  disposed  of.  The  case  of  In  re  Ives  (D.  C.)  iii  Fed.  495, 
has  been  cited  as  an  authority  for  the  contention  that  this  court 
has  lost  jurisdiction  of  the  matter  by  reason  of  the  expiration  of 
the  term.  Tlie  question  involved  there  was  one  of  setting  aside  an 
adjudication  several  terms  after  it  was  filed,  and  I  do  not  think  the 
decision  affects  the  matter  in  hand.  This  court  is  in  session  prac- 
tically all  the  time,  and  I  am  not  prepared  to  hold  that  control  is 
lost  of  its  orders  with  the  termination  of  the  first  Monday  of  every 
month,  unless  such  orders  are  beyond  question  the  final  orders  or 
decrees  in  the  whole  case,  and  thus  within  the  rule  which  has  been 
invoked. 
Motion  granted. 

Since  preparing  the  foregoing,  my  attention  has  been  called  to 
the  disapproval  of  In  re  Ives,  supra,  by  the  circuit  court  of  appAls 
for  the  Sixth  circuit,  with  respect  to  this  point.   113  Fed.  91X. 


t.  C0LLI8IOH— Stbamkkb  Cbossino— Excesbive  Speed  ik  Fog. 

In  a  suit  for  a  coUlslon  In  the  night  between  the  Atlantic  steamshliw 
Blela  and  Eagle  Point,  150  miles  east  of  Sandy  Hook,  while  on  crossing 
conrso^  the  erldoice  and  flnrronnding  drcumstancea  cwaidered,  and 
htid  to  nutaln  tbe  conteutloii  ot  the  Eagle  Point  tbat  there  waa  a  fog 
at  the  time  and  place  ot  coUlalon  ao  dense  that  the  two  veasela  could 
not  see  each  other  until  within  2S0  yards,  and  that  the  Blela  was  there- 
fore In  fanit  iw  malntatalng  fall  speed  and  ftilling  to  give  tog  signals. 

SL  Saui— Spbbd  Pkruibsiblb  nr  Foft— "Modbratb  Sfebd." 

Under  article  16  of  the  IntenutUmal  navigation  mlea,  which  i^vrldee 
that  "every  vessel  shall,  in  a  fog,  mist,  falling  snow  or  heavy  rain  storms, 
go  at  a  moderate  speed,  having  careful  regard  to  the  existing  circum- 
stances and  conditions,"  the  term  "moderate  speed"  la  a  relative  one  and 
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the  time  and  place  and  all  other  clreomatances  and  condttloiiB  must  be 
taken  Into  accouDt  before  Judgment  can  be  pronounced  <m  a  given  rate. 
Wbere  a  vessel  with  a  normal  full  speed  of  12  knots  rednced  to  8  knots 
or  less  In  a  tog.  It  will  be  held  a  moderate  speed,  where  it  Is  shown  with- 
ont  craitradlction  that,  owing  to  her  havli^  little  cargo  and  betng  rerj 
light,  she  conld  not  be  properly  controlled  at  a  lower  rate  ot  ^esd. 

In  Admiralty.   Suit  for  collision. 

Wmgt  Putnam  &  Burlingham,  for  libelant. 

Butler,  Notman,  Joline  &  Mynderse,  for  respondents 

J.  B.  McPHERSON,  District  Judge.  This  is  a  libel  against  the 
British  steamship  Eagle  Point,  wherein  damages  are  claimed  for 
a  collision  that  occurred  in  the  early  morning  of  October  i,  1900; 
the  result  being  that  the  steamship  Biela  was  .sunk,  and  her  cargo 
was  lost.  The  facts  are  as  follows :  The  collision  took  place  on 
the  Atlantic  Ocean,  about  150  miles  east  of  Sandy  Hook.  The 
Eagle  Point  was  bound  westward  from  Ix>ndon  to  Philadelphia.  She 
is  a  steamship  of  5,232  gross  tons,  3,307  net  tons,  410  feet  in  length. 
51  feet  in  breadth,  and  31  feet  deep.  Her  cargo  capacity  is  7,700 
tons  dead  weight,  but  upon  this  voyage  she  was  carrying  only  300 
tons.  After  leaving  port  she  had  taken  in  some  water  ballast,  but 
most  of  this  had  been  discharged  shortly  before  the  collision  took 
place,  and  at  that  time  she  was  drawing  about  16  feet.  The  Biela 
was  a  British  steamship  of  2,182  gross  tons,  1,344  net  tons.  316 
feet  in  length,  nearly  35  feet  in  breadth,  and  about  29  feet  in  depth. 
She  was  bound  eastward  on  a  voyage  from  New  York  to  Liverpool, 
loaded  with  a  general  cargo.  Both  vessels  were  properly  manned, 
equipped,  and  supplied.  The  Biela  left  New  York  Sunday  morning, 
September  30th,  passing  Sandy  Hook  at  8:45  a.  m.,  and  reaching 
Fire  Island  light-ship  at  i:io  p.  m..  New  York  time.  The  Eagle 
Point  passed  Nantucket  Shoals  light-ship  on  Sunday  evening  about 
6:30  or  7  o'clock.  The  light-ship  was  not  seen  because  of  a  dense 
foe;,  but  her  whistle  was  heard  ofif  the  starboard  beam,  distant  ap- 
parently about  two  miles.  The  collision  took  place  shortly  before, 
or  shortly  after,  i  o'clock  on  Monday  morning,  October  ist,  and 
the  injury  to  the  Biela  was  so  serious  that  she  sank  in  less  than 
half  an  hour ;  her  crew  and  passengers  escaping  by  the  boats,  and 
reaching  the  Eagle  Point  in  safety.  The  bow  of  the  Eagle  Point  was 
severely  damaged,  but  she  was  able  to  proceed  upon  the  voyage, 
and  reached  Philadelphia  in  due  course. 

There  is  no  substantial  dispute  concerning  the  place  upon  the 
high  seas  where  the  collision  occurred,  the  hour  of  the  collision, 
nor  the  courses  upcxi  which  the  vessels  were  sailing.  It  is  agreed, 
also,  that  the  night  was  dark,  wet,  and  overcast,  and  that  the  sea 
was  smooth.  Upon  essential  matters,  however,  the  respective  ac- 
counts given  by  those  on  board  the  two  vessels  are,  as  might  be 
anticipated,  wholly  irreconcilable.  These  accounts  are  outlined  ac- 
curately in  the  brief  of  counsel  for  the  claimant: 

"The  Biela  asBerts  in  her  Itbel  that  tbe  night  was  *dai^  and  wet,'  but  eo 
that  'llgbts  were  readily  risible;  some  of  ber  wltneesei  claiming  that  it  was 
stArllgbt  and  moonlight,  and  p^fectly  clear  to  the  soutliward.  She  claim? 
tUtit  ten  minutes  before  the  collision  she  discerned  tbe  masthead  Ught  of 
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the  Eagle  Point  about  tliree  points  on  the  port  bow,  distant  three  or  four 
ujitBs;  that  In  about  two  minutes  the  green  light  on  the  Eagle  Point  Ap- 
peared; that  the  approaching  steamer  made  no  change  in  her  course,  and 
that  when  Bbe  was  distant  about  two  lengths  the  Blela,  which  bad  been 
proceeding  at  full  speed,  making  between  nine  and-  ten  knots  per  hour, 
■topped  and  reversed  her  englneB.  and  gave  a  signal  of  three  blasts,  whlck 
was  answered  by  the  Elagle  Point;  that  while  the  en^nea  of  the  Blela  were 
atlll  backing  she  was  struck  a  terrific  blow  on  her  port  side  by  the  Eagle 
Point  The  witnesses  Indicate  that  the  blow  was  at  nearly  a  right  angle. 

*The  Eagle  Point,  on  her  part,  asserts  that  at  the  time  of  the  ccrilislon 
there  was  a  dense  fo^,  through  which  she  had  been  running  for  several 
hours  before  the  collision,  the  entire  voyage  from  London  having  been  more 
or  less  foggy;  that  she  had  reduced  her  speed  to  between  seven  and  eight 
knots,  her  fnll  speed  being  nearly  twelve  knots  hour,  and  was  giving 
fog  ilgiialB  regularly;  that  while  proceeding  through  this  denae  fog  tiie 
Blela's  masthead  light  vma  dimly  discerned  about  a  point  on  the  starboard 
bow.  of  the  Eagle  Point;  that  the  officer  In  charge  of  the  Eagle  Point, 
then  being  In  the  act  of  sounding  the  fog  signal,  gave  such  signal;  that 
immediately  thereupon  the  red  side  light  of  the  Blda  came  into  view,  dis- 
tant probably  not  more  than  250  yards,  the  light  being  dlseovered  as  soon 
as  the  character  of  the  light  and  the  density  of  the  f<^  permitted;  that,  im- 
mediately the  wheel  of  the  Eagle  Point  was  put  bard  a-port,  a  signal  to  that 
effect  being  given  by  whistle,  the  engines  of  the  Eagle  Point  were  reversed 
full  speed,  and  a  signal  of  three  bUtsts  blown;  tiiat  then  was  no  apparoit 
effort  on  the  part  of  the  Blela  to  avoid  the  artHalon;  and  that  the  veasds 
eame  Into  contact  at  an  angle  of  between  three  and  four  points  between  the 
port  Bides  of  the  two  steamers.** 

It  is  apparent  from  this  quotation  that  the  decision  of  the  case 
depends  upon  the  answer  to  the  question,  whether  there  was  a  fog  at 
the  time  and  place  of  collision  so  dense  that  the  vessels  could  iiot  see 
each  other  farther  away  than,  say,  250  yards,  or  whether  the  night,  al- 
though dark  and  overcast,  was  nevertheless  clear  enough  to  permit  the 
lights  of  each  vessel  to  be  seen  from  the  other  at  a  distance  of 
several  miles.  It  would  be  amazing,  if  collisitm  cases  did  not  con- 
tinually present  the  same  state  of  affairs,  to  find  that,  without  ex- 
ception, every  witness  on  board  the  Eagle  Point — more  than  30  in 
number — declares  that  the  fog  was  dense,  and  that  the  steamship 
was  continuously  giving  the  proper  fog  signals;  while,  with  equal 
unanimity,  every  witness  from  the  Biela — only  a  few  less  than  the 
other  company— declares  that  the  night  was  clear  enough  to  permit 
the  lights  of  the  Eagle  Point  to  be  seen  for  several  miles,  and  that 
no  fog  signals  whatever  were  blown.  It  would  be  both  wearisome 
and  profitless  to  give  even  a  brief  summary  of  the  voluminous  tes- 
timony. It  is  sufficient  to  say  that  I  have  considered  it  with  care, 
and  have  come  to  the  conclusion  that  the  foregoing  account  given 
by  the  Eagle  Point  is  the  more  probable  of  the  two.  I  adopt  it  as 
the  finding  of  the  court,  and  I  also  find  as  a  fact  that  the  Biela  was 
steaming  at  full  speed  through  the  fog,  without  giving  the  signals 
required  by  the  international  rules.  It  follows,  therefore,  that  the 
Biela  must  be  held  to  have  been  in  fault. 

Upon  this  question  of  fog,  I  have  not  disregarded,  but  have  taken 
into  account,  the  testimony  of  two  witnesses  to  which  the  libelant 
asks  the  court  to  give  much  weight.  They  were  the  captain  and 
second  officer  of  the  Elise  Marie,  a  German  tank  steamship  which 
left  New  York  in  company  with  the  Biela,  and  is  alleged  to  have 
been  near  the  place  of  collision  about  i  o'clock.    If  it  appeared 
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satisfactorily  that  the  Elise  Marie  had  been  in  the  neighborhood  at 
the  time  of  the  accident,  it  is,  no  doubt,  true  that  the  testimony  o! 
disinterested  witnesses  concerning  this  material  point  would  receive 
much  attention.  But  I  think  it  is  clear  that  the  Biela,  which  was 
much  the  faster  vessel,  was  more  than  15  miles  ahead  of  the  Elise 
Marie  at  midnight, — out  of  sight,  as  the  second  officer  testified, — 
and  that  it  would  be  unsafe  to  assume  that  both  vessels  were  en- 
countering the  same  weather  at  the  same  moment  of  time.  Be- 
sides, both  these  witnesses  testify  that  about  midnight  they  began 
to  meet  fog, — "showers  of  fog/'  as  they  describe  it, — which  con- 
tinued until  Monday  at  noon,  and  that  these  showers  were  dense 
enough  to  require  fc^  signals  to  be  given.  This  would  seem  to 
indicate  plainly  that  the  Biela  must  have  found  the  fog  an  hour  or 
two  before,  and  throws  serious  discredit  upon  many  of  her  witnesses 
who  swore  positively  that  there  had  been  no  fog  at  all  up  to  the 
instant  of  the  collision. 

It  remains  to  inquire  whether  the  Eagle  Point  was  also  negli- 
gent, and  upon  this  point  nothing  is  still  to  be  considered  except 
the  admitted  speed  at  which  she  was  going.  H«r  full  speed  is  about 
12  knots,  but  several  hours  before  the  collision  she  had  reduced  this 
rate  to  8  knots,  or  somewhat  less.  It  is  argued  by  the  Biela  that 
this  was  too  high,  assuming  that  the  fog  was  dense,  and  consid- 
ering the  fact  that  the  Eagle  Point  was  approaching  a  frequented 
part  of  the  Atlantic  Ocean.  Whether  this  speed  was  proper  or  not 
depends  upon  the  surrounding  circumstances,  for  it  is  manifest  from 
the  internationa!  regulation  upon  this  subject  that  no  hard  and  fASt 
rule  can  be  laid  down.   Article  x6  is,  ui  part,  as  follows: 

"Every  Tessel  shall  In  a  fog,  mlBt,  falling  snow  or  heavy  rain  stonns,  go 
at  a  moderate  speed,  having  careful  regard  to  the  ezlstliq;  ctrenmrtances  and 

conditions." 

Under  this  article,  "moderate  speed"  is  clearly  a  relative  term. 
Time,  place,  and  all  other  circumstances  and  conditions,  must  be 
taken  into  account  before  judgment  can  be  pronounced  upon  a 
given  rate.  In  the  present  case  the  undisputed  evidence  proves  that 
the  Eagle  Point  was  very  light,  carrying  only  about  300  tons  of 
cargo,  and  that  such  a  ship,  carrying  so  small  a  load,  could  not  be 
properly  controlled  at  a  lower  rate  of  speed  than  the  rate  at  which 
she  was  proceeding.  Positive  testintony  to  this  effect  was  given  on 
behalf  of  the  Eagle  Point,  and  no  witness  was  offered  in  denial. 
This  is,  in  effect,  an  admission  that  the  testimony  on  this  point  is 
true ;  and  I  find,  therefore,  that  the  speed  at  which  the  Eagle  Point 
was  steaming  was  a  moderate  speed, — not  greater  than  was  proper 
under  the  surrounding  circumstances.  I  see  no  ground  upon  which 
it  can  be  held  that  she  was  guilty  of  neglip^ence  that  contributed  to 
the  collision.  The  remaining  questions  raised  by  the  claimant  need 
not  be  discussed. 

The  h*bel  will  be  dismissed,  with  costs. 


OLDB  T.  CITY  IJtUST,  SAFB  DEPOSIT  *  BURBTY  CO. 
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OLDS  et  al.  T.  CITY  TRUST,  SAFE  DEPOSIT  ft  SURETY  00.  OF 
PHILADELPHIA- 

(GlTCDlt  Obnrt  D,  MaBsachtisetU.   April  25,  1902.) 

No.  1,197.  ' 

RniOTAL  or  Oaubbs— Tm  won  Filiitq  PBTmoH— Plka  to  JuatsDicrtoir^ 
Epfbot. 

The  time  wltbln  whicb  a  petition  for  the  remoTBl  of  a  cause  fr<Mn  a 
state  to  a  federal  court  may  be  filed  Is  not  extended  by  tbe  flUog  of  a 
Idea  to  the  jurisdiction  of  tbe  state  court. 

John  B.  O'Donnell,  for  plaintiffs, 
William  G.  Bassett,  for  defendant. 

LOWELL,  District  Judge.  The  plaintiff  is  a  citizen  of  Connecti- 
cut. The  defendant  is  an  insurance  company  incorporated  under  the 
laws  of  Pennsylvania,  and  it  has  created  the  'insurance  commissioner 
of  Massachusetts  its  agent  to  accept  service  of  process,  as  required 
by  Pub.  St.  Mass.  c.  IIQ,  §  202.  The  plaintiff  sued  the  defendant 
in  the  superior  court  for  Hampshire  county  on  a  writ  which  set 
out  that  the  defendant  had  its  ustial  place  of  business  in  that  coun- 
ty. The  writ  was  entered  April  ist.  On  April  5th  the  defendant 
appeared  specially  and  pleaded  in  abatement  that  "the  plaintiffs  arc 
nonresident,  and  defendant  neither  lives  nor  has  a  place  of  business 
in  said  county  of  Hampshire;  that  no  property  of  defendant  has 
been  attached ;  and  that,  if  defendant  can  be  held  to  answer  plain- 
tiffs in  an  action  in  this  commonwealth, — ^which  it  does  not  admit, 
but  denies, — ^it  is  in  the  county  of  Suffolk,  and  not  elsewhere."  On 
May  13th  the  defendant  filed  a  petition  for  removal  to  this  court, 
which  petition  was  allowed,  and  the  case  was  duly  entered  here. 
Exceptions  were  taken  by  the  plaintiff  to  the  order  of  removal  made 
by  the  superior  court,  which  exceptions  were  argued  befoire  the 
supreme  court  of  Massachusetts,  and  by  it  were  sustained.  Olds 
V.  Surety  Co.,  61  N.  E.  223.  The  plaintiff  has  now  filed  a  petition 
in  this  court  to  remand  the  case  to  the  superior  court.  The  argu- 
ment in  this  court  is  not  precisely  that  addressed  to  the  supreme 
court  of  the  commonwealth.  The  defendant  now  admits  that  the 
petition  for  removal  was  filed  too  late,  unless  the  fact  Set  up  in 
its  answer  in  abatement,  viz.,  that  no  proper  service  was  made  upon 
it,  extended  the  time  for  filing  the  petition  for  removal.  Defend- 
ant's contention  is  now  substantially  this:  No  suflBcient  service 
was  ever  made  upon  it,  because  it  was  not  suable  in  Hampshire 
county;  hence  the  time  within  which  it  was  required  to  answer  or 
plead  never  began  to  run,  and  consequently  had  not  expired  when 
its  petition  for  removal  was  filed.  If  the  defendant's  contention  is 
correct,  it  could  have  filed  a  valid  petition  for  removal  at  any  .time 
during  the  progress  of  the  suit,  pr  even  after  judgment.  The  de- 
fendant thus  contends  that,  in  order  to  determine  u  this  action  has 
been  properly  removed  to  this  court,  this  court  must  first  hear  and 
determine  the  plea  in  abatement.  If  the  plea  is  sustained,  the  case  has 
been  properly  removed,  because  in  that  case  the  time  within  which  the 
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defendant  was  required  to  answer  in  the  state  court  never  began  to 
run.  If,  on  the  other  hand,  the  plea  in  abatement  is  overruled,  and 
the  service  is  held  sufficient,  it  follows  that  the  action  must  be  re- 
manded to  the  state  court,  because,  in  that  event,  thii  court  will 
have  determined  .that  the  defendant  was  properly  served,  and  that 
its  time  to  answer  or  plead  began  to  run  at  the  time  the  writ  was 
entered.  Moreover,  it  would  seem  to  follow,  under  the  def»idant's 
contention,  that  it  could  await  a  decision  by  the  state  court  on  the 
I^ea  in  abatement,  and  accept  the  decision,  if  that  was  feivorable, 
but  remove  the  case  to  this  court  if  the  decision  was  unfavorable. 
This  cannot  be.  The  defendant  is  entitled,  by  a  seasonable  removal, 
to  take  the  decision  of  this  court  on  its  plea  in  abatement,  but  the 
fact  that  its  plea  is  to  the  jurisdiction  does  not  enable  it  to  experi- 
ment with  the  state  court  first  and  with  the  federal  court  afterwards. 

The  defendant's  contention  is  supposed  to  be  supported  by  the 
case  of  Tortat  v.  Manufacturing  Co.  (C.  C.)  in  Fed.  426.  Without 
admitting  that  the  defendant  is  right  in  supposing  that  the  case 
just  cited  supports  its  contention,  this  court  is  of  opmion,  after  con- 
sideration of  that  case,  that  the  contention  is  inadmissible.  The 
case  of  Railway  Co.  v.  Brow,  164  U.  S.  271,  17  Sup.  Ct.  126,  41  I* 
Ed.  431,  decided  that  a  defendant,  by  filing  a  petition  for  removal 
did  not  bar  himself  from  setting  up  in  the  circuit  court,  after  re- 
moval, an  original  want  of  jurisdiction  in  the  state  court.  That  case 
did  not  decide  that  the  time  for  filing  the  petition  for  removal  was  in- 
definitely extended  by  a  plea  to  the  jurisdiction. 

For  these  reasons,  and  without  attempting  to  pass  upon  numerous 
other  difficulties  which  beset  the  defendaiit'a  contention  here,  the  case 
must  be  remanded  to  the  state  court 


Ihjukt  to  Stetbdobx— Dbfbotitb  Chair— iHSFBcnon. 

A  chaUi  used  tat  nnloadlng  a  Bblp,  and  wblcb  broke.  Injuring  a  8teT»> 
dore,  wblle  a  load  weighing  a  ton  was  being  raised,  Itb  capacity  In  good 
condition  being  from  tiiree  to  four  tons,  and  which  had  been  used  for 
several  years,  without  needing  repair,  amept  that  shortly  before  a  link 
broke  and  was  replaced  with  a  new  one.  was  inspected,  so  as  to  rellere 
the  ship  from  negligence;  two  of  the  ship's  officers  having,  Just  before 
it  was  used,  examined  it  link  by  link,  and  the  break  being  at  the  side  of 
a  link,  and  due  to  imperfect  welding,  and  the  defect  not  being  dlscoTer- 
able  without  the  application  of  strain  by  a  testing  maehlne.  or  the  use  of 
acid  and  a  microscope^  which  waa  not  required  by  the  flacta  known  about 
the  chain. 

John  Cadwalader  and  Charles  Sinkler,  for  libelant  Gallagfaer. 
Francis  C.  Adler  and  John  L.  Lewis,  for  libelant  McCormick. 
Henry  R.  Edmimds  and  N.  Dubois  Miller,  for  The  Drummond. 

J.  B.  Mcpherson,  District  Judge.  These  two  actions  grow  out 
of  the  same  accident  and  need  not  be  considered  separately.  The  libel- 
ants were  stevedores,  and  on  August  8, 1901,  were  helping  to  unload  a 
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cargo  of  iron  ore  from  the  steamship  Drtunmond,  then  lying  in  the  port 
of  Philadelphia.  They  were  at  work  in  the  hold ;  their  duty  being 
to  fill  the  iron  buckets  that  were  successively  lowered  at  the  end 
of  a  chain  that  was  rigged  in  the  usual  way.  About  eight  hours 
after  they  had  gone  to  work,  the  chain  broke  about  ^o  feet  from  the 
bucket,  and  fell  through  the  hatch  into  the  hold,  striking  the  libelants 
and  doing  the  injuries  of  which  they  complain^  The  chain  was  large 
and  strong,  eleven-sixteenths  of  an  inch  in  diameter,  and  had  been  in 
use  upon  the  ship  for  several  years  without  needing  repairs,  except 
upon  one  occasion  shortly  before  the  accident  now  being  consid- 
ered. Upon  that  occasion  also  a  link  broke,  but  a  new  link  was  at 
once  substituted,  and  the  present  break  was  at  a  different  place.  The 
link  now  in  question  was  slightly  worn  at  each  end;  but  the  break 
occurred,  not  at  the  end,  but  at  the  side, — there  being  first  a  j&^ed 
break  upon  one  side,  and  then  a  clean  fracture  upon  the  other.  The 
load  that  the  chain  was  carrying  was  about  a  ton;  but  there  is  no 
doubt  that  the  capacity  of  such  a  chain  in  good  condition  is  from  three 
to  four  tons,  so  that  the  load  under  which  it  broke  was  clearly  not  ex- 
cessive under  ordinary  circumstances.  I  think  the  break  was  due  to 
imperfect  welding.  So  it  was  testified  by  several  witnesses,  and  I  ac- 
cept this  explanation  as  the  most  likely.  The  ship,  which  furnished 
and  rii^ged  the  chain,  is  claimed  to  have  been  negligent  in  using  an 
insufficient  appliance,  and  in  failing  to  properly  inspect  it  before  it 
was  put  up.  I  am  clearly  of  opinion  that  the  testimony  does  not  sus- 
tain this  charge.  Before  the  chain  was  rigged  to  the  winch,  it  was 
laid  out  upon  th;;  deck,  and  was  examined  Unk  by  link  by  two  of  the 
ship's  officers.  It  was  afterwards  gone  over  again  by  a  seaman,  who 
was  ordered  to  grease  it,  and  it  therefore  passed  through  the  hands 
and  under  the  eyes  of  three  persons,  two  of  whom  examined  it  with 
care,  link  by  link,  for  the  express  purpose  of  discQvering  whether  it 
was  fit  for  use.  This,  I  think,  was  all  that  could  be  required  of  the 
ship  under  the  circumstances.  No  other  test  was  called  for.  The 
former  break  had  been  repaired,  and  the  chain  had  done  its  work  satis- 
factorily since  that  time.  Moreover,  I  am  satisfied  that,  if  there  was 
any  external  imperfection  in  the  link  at  the  point  where  it  afterwards 
broke,  the  defect  could  not  have  been  discovered  without  the  applica- 
tion of  strain  by  a  testing  machine,  or  the  use  of  acids  and  a  micro- 
scope. Such  an  examination  was  not  required  by  the  facts,  that  were 
known  about  the  chain,  and  I  therefore  think  that  the  full  duty  of  the 
ship  was  performed  by  the  inspection  that  I  have  described.  As  there 
was  tao  negligence  on  the  part  of  the  ship,  it  follows  that  the  injury 
done  to  the  Imelants  was  the  result  of  an  unavoidable  accident,  which 
is  much  to  be  regretted,  but  gives  them  no  right  to  shift  the  conse- 
quences to  other  shoulders  than  their  own. 
In  each  case  the  libel  will  be  dismissed,  but  without  costt. 

U4F.— 63 
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THB  TITYRA. 


(District  Court  D.  Or^on.   April  20, 1902.) 
No.  4,677. 


SsiPFiHo— Womam  Bhsaosd  iv  BBPi.mnio— Ofbbi  Hatch— [iTABiLm  or 

The  act  of  a  master  aiUl  a  crew  of  a  veBSd  In  ftiUlnv  to  provide  artificial 
light,  and  in  permitting  a  hatch  to  remain  open,  will  not  subject  the  Tes- 
sel  to  libel  by  the  administrator  of  a  person  who  was  «nployed  In  repair- 
ing the  vessel  by  one  having  charge  of  the  work,  and  who  Cell  through 

the  hatch  and  was  Injured. 

H.  M.  Cake,  for  claimant. 
Dan  J.  Malarkey,  for  libelant. 

BELLINGER,  District  Judge.  The  deceased  was  injured  while 
making  certain  repairs  on  the  steamer  by  stepping  or  falling  through 
a  small  hatch  in  the  way,  or  near  it,  along  which  he  was  required  to 
pass,  the  forward  cover  of  which  had  been  removed.  It  is  alleged 
that  the  master  and  crew  of  the  vessel  negligently  sufifered  and  permit- 
ted this  cover  to  be  and  remain  off  the  hatch,  and  negligently  failed 
to  provide  artificial  light,  the  place  being  insufficiently  lighted.  These 
are  the  acts  of  negligence  charged.  It  is  alleged  that  the  deceased 
was  employed  by  the  person  who  had  charge  of  the  work  of  repairs 
to  assist  therein.  The  rule  is  well  established  that  a  vessel  in  charge 
of  charterers,  stevedores,  or  other  contractors  is  not  liable  to  the 
employes  of  such  persons  for  injuries,  unless  the  vessel  has  relation 
by  contract  to  the  injured'person,  or  owes  him  a  duty  arising  out  of 
the  fact  that  it  is  being  navigated ;  and  I  believe  the  rule  of  liability 
is  extended  to  all  cases  where  the  injured  person  is  engaged  in  some 
work  that  requires  his  presence  where  he  is  at  the  time,  and  the  injury 
results  from  the  neglect  of  some  maritime  duty  on  the  part  of  the 
officers  or  crew,  such  as  a  duty  necessary  to  be  performed  to  en- 
able the  ship  to  receive  her  cargo,  or  to  carry  it  in  safety,  or  when 
the  injury  is  the  result  of  faulty  navigation.  But  there  is  no  duty  on 
the  part  of  the  ship  to  provide  light  for  the  convenience  of  employes 
of  contractors,  nor  to  guard  them  against  the  risk  resulting  from  an 
open  hatch,  referred  to  by  Judge  Benedict  in  Gerrity  v.  The  Bark 
Kate  Cann  (D.  C.)  2  Fed.  241,  as  "that  common,  and  at  most  times 
necessary,'  feature  of  a  ship  deck  while  in  port." 

The  exceptions  to  the  libel  are  allowed. 


OLBKCOTB  GRANITE  <X>.  T.  CITY  TRUST,  SAFE  DEPOSIT  ft 
SITRETTT  00. 


TORKBR  JUDOMENT — CONOLUSIVBNEBS. 

Where,  lu  an  action  in  a  state  court  to  recovw  on  a  Hen  bond,  plaintiff, 
a  foreign  corporation,  was  defeated  because  of  Its  failure  to  produce  the 
evidence  required  bjr  statute  of  Its  right  to  do  business  and  sue  in  such 
state,  the  judgment  In  such  action  Is  a  bar  to  a  recovery  for  the  same 
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cause  of  action  Id  a  federal  court,  though  the  plaintiff  there  produceB 
evidence  that  It  had  the  right  to  do  business  and  sue  In  Rucb  state  at 
the  tluie  the  former  action  was  tried,  which  evidence  was  In  Its  posaeB- 
slon  at  the  time  of  the  trial  In  the  state  court,  i 

Motion  by  Defendant  for  Judgment  on  Reserved  Point  Notwith- 
standing the  Verdict. 

Horace  L.  Cheyney  and  James  J.  Macklin,  for  plaintiff. 
Lincoln  L.  Eyre,  for  defendant. 

J.  B.  McPHERSON,  District  Judge.  The  questions  presented 
up<Hi  the  trial  o(  this  case  were  (with  one  exception)  precisely  those 
that  were  passed  upon  by  the  circuit  court  of  appeals  in  the  opinion  re- 
ported in  113  Fed.,  at  page  177.  The  defendant  added  nothing  essen- 
tial to  the  record  that  was  then  before  the  court  of  appeals,  and  the 
plaintiff  offered  one  additional  paper  only,  about  which  I  shall  speak 
in  a  moment.  Since,  therefore,  the  court  of  appeals  has  decided  that 
the  record  then  in-esented  to  that  court  disclosed  a  prima  facie  defense, 
and  since  the  recent  trial  of  the  case  before  me  did  not  explain  or 
remove  the  apparent  obstacle  to  recovery  which  the  decision  declared 
to  exist,  it  seems  to  me  to  follow  inevitably  that  the  prima  fades  must 
prevail,  and  that  the  defendant  is  entitled  to  judgment.  My  own  opin- 
ion was  different,  and,  if  I  may  say  so  respectfully,  still  is  different ; 
but,  of  course,  I  obey  cheerfully  the  ruling  of  the  appellate  tribunal. 

The  defendant,  therefore,  is  entitled  to  judgment  on  the  reserved 
point,  unless  the  paper  to  which  I  have  referred  as  having  been  offered 
m  evidence  by  the  plaintiff  ought  to  lead  to  a  contrary  conclusion. 
This  was  a  certificate,  dated  February  18,  1897,  from  the  office  of  the 
secretary  of  state  of  New  York,  and  is  as  follows: 

"State  of  New  York,  Office  of  the  Secretary  of  State,  Albany. 

"It  Is  hereby  certlfled,  that  Glencove  Granite  Oompany,  which  appears 
from  the  papers  filed  Id  this  office  otx  the  IStb  day  at  February,  1S9T.  to  be 
a  f(H«lgn  stock  cwporatlon  organised  and  existing  under  tbe  laws  of  the 
state  of  lifting  has  compiled  with  all  the  requirements  of  law  to  authorize 
It  to  do  buslneea  In  thle  state,  and  that  tbe  business  of  sncb  corporation  to 
be  carried  on  In  this  state  Is  such  as  may  be  lawfully  carried  on  by  a  cor- 
poration Incorporated  undw  the  laws  of  this  sute  for  such  or  similar  busi- 
ness. 

"Witness  my  hand  and  the  seal  of  tbe  office  of  the  secretary  of  state,  at 
the  city  of  Albany,  this  18tb  day  of  February,  1897. 
"[Seal  of  New  York.]  J.  M.  Palmer.  Secretary  of  State.*' 

As  is  shown  by  its  date,  this  certificate  was  in  existence  at  the  time 
of  the  trial  in  New  York  on  December  7,  1899,  and  it  was  for  failing  to 
prove  that  such  a  certificate  had  been  issued  that  the  New  York  court 
.decided  that  the  granite  company  could  not  recover  against  the  trust 
company  upon  the  bond  now  in  suit.  Why  the  certificate  was  not 
produced  at  that  trial  does  not  appear  in  proof,  nor  is  the  reason  ma- 
terial. In  the  view  I  take  of  the  matter,  the  first  point  ior  considera- 
tion is  not,  what  effect,  if  any,  should  the  certificate  be  allowed  to  have 
in  the  present  action?  bnt,  can  the  certificate  be  considered  at  all? 
Under  well-settled  principles  of  the  law  of  res  judicata,  if  the  trial  m 

>  See  Judgment  vol  80,  Cent  Dig.  1 1241. 
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New  York  was  upon  the  merits,  the  judgment  rendered  there  is  con- 
clusive, and  nothing  that  was  then  in  controversy,  or  that  might  have 
been  put  in  controversy,  can  ever  be  re-examined  in  another  suit  be- 
tween the  same  parties.   As  was  said  in  Powell  v.  Applegate,  152 

U.  S.  345, 14  Sup.  Ct.  618,  38  L.  Ed.  463: 

"The  Judgment  estops,  not  only  as  to  every  ground  of  recovery  or  defense 
actually  presented  Id  tba  action,  but  also  as  to  every  ground  which  might 
have  been  presented.** 

And  in  The  Hayttan  Republic.  154  U.  S.  129,  14  Sup.  Ct.  995,  38 

L.  £d.  930,  the  following  statement  of  the  rule  was  aiq>roved: 

"An  adjudication  Is  final  and  eondnelTe,  not  only  as  to  tbe  nnttar  cctnal^ 
determined,  but  as  to  every  othw  matter  i^eh  the  parties  ml^t  have 
litigated  and  have  bad  decided  as  Incident  to  or  essentially  connected  with 
the  subject-matter  of  the  litigation,  and  every  matter  coming  vltiiln  the 
legitimate  purview  of  the  original  action,  both  In  respect  to  matters  of 
claim  and  of  defenst*" 

See,  also,  Dimock  v.  Copper  Co.,  117  U.  S.  566,  6  Sup.  Ct.  855,  29 
L.  Ed.  994,  and  Harshman  v.  Knox  Co.,  122  U,  S.  317,  3x8,  7  Sup. 
Ct.  1171,  30  L.  Ed.  1152. 

Now,  that  the  trial  in  New  York  was  upon  the  merits  is  expressly 
declared  by  the  circuit  court  of  appeals,  as  will  appear  by  the  following 
quotation  from  the  opinion: 

"The  finding  that  the  plaintiff,  a  foreign  cwporatlon,  had  failed  to  ahov 
that  it  had  procured  the  certificate  required  by  law  to  authorize  It  to  do  busi- 
ness in  the  state  of  New  York  undoubtedly  was  a  finding  responsive  to  an 
issue  tendered  by  the  pleadings  aa  between  the  Glencove  Oranlte  Company 
and  the  Olty  Trust  Safe  Deposit  &  Burety  C!ompany.  Moreover,  that  finding 
went  to  the  merits  of  the  case.  It  related  to  a  substantial  matt»-.  It  sus- 
tained a  defense  which  involved  the  rights  of  the  partlea.  It  went  to  the 
plalntUTs  right  of  action.** 

This  being  so,  I  am  of  opinion  that  the  certificate  now  under  ooor 
sideration,  which  undoubtedly  might  have  been  given  in  evidence  at 
the  trial  in  New  York,  and,  if  offered,  would,  with  the  other  evidence, 
have  required  the  court  to  enter  judgment  in  favor  of  the  plaintiff 
against  the  trust  company,  cannot  be  considered,  or,  if  considered,  be 
allowed  now  to  have  any  effect  whatever.  It  was  a  defense  that  might 
have  been  taken  then,  and  is  therefore  now  irrevocably  gone.  This 
particular  paper  is  said  to  have  been  mislaid,  and  therefore  unavailable 
at  the  trial  in  New  York,  but  no  reason  is  perceived  or  has  been  sug- 
gested why  a  duplicate  could  not  have  been  obtained. 

It  is  true  that  the  court  of  appeals,  in  the  concluding  portion  of  its 
opinion,  uses  the  following  language : 

"Again,  If  the  statutory  Inhibition  against  doing  bustneas  operates  only 
on  tlie  remedy,  and  may  be  lifted  if  the  delinquent  oorporatlwi  Is  able  tQ 
procure,  out  of  time,  the  Issuance  by  the  secretary  of  state  of  the  required 
certificate,  It  may  be  competent  for  the  plaintiff  to  show  b«e  that  tt  obtahied 
such  a  certificate  iMnce  the  former  trial,  or  even  before;  Upon  these  questions 
we  Intimate  no  opinion.*' 

This  may  be  thought  to  intimate  that  such  a-  certificate  might  still 
be  Omissible  in  spite  of  the  New  York  judgment,  but  I  do  not  so 
understand  the  court.  Such  an  intimation  would  directly  conflict  with 
the  previous  declaration  that  the  judgment  was  vtpoa  the  merks,  for 
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the  effect  of  such  a  judgment  must,  of  course,  have  \)een  well  known, 
and  the  express  reservation  of  the  court's  opinion  shows,  I  think,  that 
somethine^  else  must  have  been  in  mind.  I  see  no  escape  from  the  con- 
clusion I  have  just  ^ted,  namely,  that,  since  the  finding  in  New  York 
was  upon  the  merits  of  the  case,  no  further  inquiry  concerning  that 
subject  can  be  had  in  the  present  suit. 

It  is  therefore  ordered  that  judgment  be  entered  for  the  defendant 
on  the  reserved  point,  notwithatanding  the  verdkt. 


BRKST  et  aL  T.  AMEBICUIN  SPIRITS  MFG.  GO.  et  aL 


Whm  It  Is  dooMfol  whether  or  not  thm  Is  a  Bepanble  contiottfMy. 
and  dtlzens  of  the  state  are  on  both  aide*  of  tbe  canao,  It  will  bo  re- 


Motioh  to  Remand. 

A.  J.  Dittenhoofer,  for  the  motion. 
Alexander  &  Greene,  opposed. 

LACOMBE,  Circuit  Judge.  Waiving  all  consideration  of  the 
presence  of  Reeves  as  a  plaintiff, — and  this  court  does  not  find  in  the 
cases  cited  any  sufficient  ground  for  disregarding  his  presence, — we 
nevertheless  have  citizens  of  New  York  on  both  sides  of  the  contro- 
versy. As  was  intimated  upon  the  argument,  it  is  a  doubtful  ques- 
tion whether  or  not  there  is  a  separable  controversy.  That  being  so, 
the  proper  coufse  is  to  remand  the  cause. 


AnOBNBT  AHD  CLIBKT— ACTIOK  FOB  SkBTICKS. 

In  an  acUon  by  an  attorney  to  recorer  for  serTlces  rendered  nndw  an 
express  contract,  where  the  evidence  showed  that  defendant  employed 
an  attorney  to  perform  services,  and'  he  deputed  his  partner  to  take  the 
matter  up,  and  he  employed  another  attorney,  and  promised  to  pay  him 
as  remuneration  one-half  of  the  compensation  he  should  rec^vev  bat 
there  was  no  agreemmt  ehown  betwe«i  defendant  and  any  of  Ae  par- 
tiee  to  pay  a  s[>eclfled  compensation,  tiie  cause  of  action  waa  not  eatab- 
Uahefl. 


Nichols  &  Bacon,  for  defendants. 

WAtLACE,:  Circuit  Judge.  In  May,  1898.  the  defendant,  being 
desirous  of  securing  contracts  or  orders  from  the  government  of 
the  United  States  for  supplies  required  by  the  war  department,  em- 
ployed Mr.  Wilson,  a  son-in-law  of  its  president,  to  assist  in  procur- 
ing them.  Mr.  Wilson  was  the  law  partner  of  Mr.  Chadsey,  apd  d^ 
puted  him  to  take  the  matter  up»  Mr,  Chadsey  employed  Mr.  Micb- 
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rfi^r,  an  attorney  at  law  at  Washingtoo,  and  one  of  the  lav  firm  of 
(j'i'l>7  &  Michener,  the  plaintiffs,  and  promised  to  paj  faun  as  re- 
mtit.^TkHfjn  for  hit  4<rvtc<9  one'^U  of  any  compensation  he  sbovld 
h.t./.'  tf  receive  from  the  defendant.   Micneiier  interested  himself  in 

\,i:Uii\t  of  the  defendant,  and  interviewed  the  officers  of  the  war  dc- 
j/arii-i'-nt,  and  partly  through  his  assistance  the  defendant  was  en- 
abled to  fjbtain  c/ntracts  and  orders  for  supfdies  during  the  summer 
and  fall  of  rS^yt  aggregating  in  amount  about  $97/300.  There  was 
(10  ay^TftjuM-nl  between  Chadsey  and  the  defendant,  or  between  Micbe- 
ner and  the  defendant,  whereby  the  defendant  was  to  pay  a  commis- 
sion of  10  per  cent,  upon  the  amount  of  supplies  furnished  to  the 
f^overnment,  or  for  the  payment  of  any  specified  commission  or  com- 
f/Misation.  Chadfley  mav  have  expected  to  receive  a  10  per  cent. 
''oriiiiiii»hi(in  from  the  defendant,  or  an  equivalent  compensation,  and 
may  have  so  represented  to  Michener;  but  the  evidence  does  not  au- 
thorizt  the  finJing  that  he  ever  promised  Michener  that  the  latter's 
'  'ffiipenftation  hliould  be  one-half  of  a  10  per  cent,  commission,  or  any 
'((licr  ftpecificrl  amount.  The  defendant  understood  that  Chadsey 
had  employed  Michener,  and  that  Michener  was  acting  in  its  behalf 
Irum  time  to  time,  pursuant  to  instructions  from  Chadsey;  and  also 


ffc  or  remuneration  he  should  himself  receive  for  the  services  ren- 
dered'. 

A»  the  compluiiit  proceeds  upon  the  theory  of  an  express  contract 
by  which  the  drfundant  undertook  to  pay  to  the  plaintiffs  one-hall 
•  J?  a  cominiHiiion  of  10  per  cent.,  and  not  upon  a  quantum  meruit, 
ilir  cause  vi  action  is  not  established,  and  there  must  be  a  judg- 
iiK'iit  for  the  defendant. 

It  is  accordingly  10  ordered. 

SKVANR  ?.  HOTTTIinmN  MI8B017BI  ft  A.  R.  00.  et  aL 

(Olrcult  Court,  8.  D.  Naw  Torfc.  February  5. 

(^nronATioNH-  -SKrivicK  iiv  Phoobw. 

Wlu>ri>  tlii>  prcHldent  of  a  foreign  railroad  corporation  was  resident  In 
th*  NtHti*.  tuu)  bod  an  ofitce  therein,  In  wblch  he  performed  bis  duties 
as  sueli  prcxlilent  and  had  done  00  for  many  years  past,  the  sarrlce  In 
an  action  MKulnot  tiw  corporation  arising  without  the  state  oa  cnnplaln- 
ant  within  tht  state  was  properly  made  upon  such  preatdenL 

Wilmot  &  Gage  (Mr.  Vanderpoel,  of  counsel),  for  complainant. 
Dittenhoefer,  Gerber  &  James  (I.  M.  Dittenhoefer,  of  counsel),  for 
one  of  the  defendants. 

THOMAS,  District  Judge.  The  bill  is  filed  by  a  resident  of  the 
stnte  of  New  York  against  the  defendant  the  Southern  Missouri 
&  Arkansas  Railroad  Company  for  certain  relief  respecting  its 
railroad,  which  is  exclusively  within  the  state  of  Missouri.  The  serv- 
ice of  the  hill  was  made  upon  Newman  Erb,  the  president  of  such 
railroad  company,  who  is  a  resident  of  the  state  of  New  York,  and 
who  has  an  office  in  such  state,  where  he  performs  fats  duties  as 
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president  of  such  company,  other  than  such  duties  as  take  him  with- 
out the  state.  It  is  apparent  that  for  some  years  ]^st  he  has  contin- 
uously acted  as  the  president  of  such  company  within  this  state,  and 
that  he  has  an  office  in  this  state  for  that  purpose.  The  cause  of 
action  arose  without  the  state,  the  complainant  resides  within 
this  state,  and  its  president  has  an  office  and  acts  as  the  president 
of  such  company  within  this  state.  Under  such  state  of  facts,  service 
was  properly  made  upon  the  president,  and  so  far  forth  the  jurisdic- 
tion was  properly  acquired.  Steamship  Co.  v,  Kane,  170  U.  S.  100, 
18  Sup.  Ct.  526,  42  L.  Ed.  964.  The  question  now  is  not  whether  the 
suit  may  be  finally  maintained,  for  reasons  not  at  this  time  pre- 
sented, but  whether  a  proper  service  has  been  made  to  bring  in  the 
single  company  that  now  disputes  the  jurisdiction. 


TEm  WUXIAM  P.  Hooa 
(District  Gourt,  D.  Rhode  Island.   Uarch  28;  1908.) 
No.  1,083. 

Saltaob— Amodnt  of  Awakd. 

Ubelaof 8  tug  towed  a  echooDer  from  a  pier,  near  which  coal  pockets 
were  bandnK,  out  into  the  stream.  The  service  occapled  but  a  few  mln- 
utae,  and  was  attended  with  no  dangw.  Tbere  was  erldence  tending  to 
show  that  the  schooner  was  not  In  sertons  peril,  and,  haTing  an  engine^ 
could  have  tnored  oat  by  her  own  power.  Held,  that  whll€  the  serrlce 
was  a  salvage  e^lce,  and  the«tug  was  entitled  to  better  pay  than  toe 
mere  towage,  an  award  of  $&0  was  snfficient  compensation.! 

In  Admiralty.    Suit  to  recover  for  salvage  services. 

Matteson  &  Healy,  for  libelant. 
Dexter  B.  Potter,  for  claimant. 

BROWN,  District  Judge.  This  libel  is  for  salvaee  services  of  the 
tug  Carrie  A.  Ramsey  to  the  three-masted  schooner  William  P.  Hood, 
in  towing  her  into  the  stream  from  the  Wilkesbarre  pier,  and  from 
the  vicinity  of  burning  coal  pockets,  on  the  morning  of  December 
18,  1900.  The  service  occupied  probably  not  more  than  10  or  15 
minutes,  and  was  without  the  slightest  risk,  or  even  discomfort. 
The  tug  and  her  crew  did  nothing  more  meritorious  or  perilous  than 
in  the  ordinary  course  of  work  in  moving  a  schooner  from  the  dock 
to  the  stream.  The  only  question  is  as  to  the  peril  of  the  Hood, 
and  whether,  but  for  the  assistance  of  the  Ramsey,  she  would  have 
been  seriously  damaged.  I  am  of  the  opinion  that  the  libelant  has 
lailed  to  show  by  a  preponderance  of  evidence  that  the  Hood  was  in 
serious  peril,  which  was  averted  by  the  Ramsey.  Had  she  remained 
where  she  was,  the  Hood  would  have  been  seriously  damaged ;  but 
the  claimant  produced  seven  witnesses  (two  from  the  Hood,  and  five 
from  the  Alice  Maude,  which  lay  near  the  Hood,  on  the  same  side 
of  the  dock)  who  swore  positively  that  the  Hood,  which  was  pro- 
vided with  an  engine,  moved  under  her  own  power.   This  evidence 

1  Salvage  awards  in  federal  conrta,  see  note  to  30  C.  0.  A.  280. 
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I  cannot  disregard,  though  there  is  direct  evidence,  with  some  cir- 
cumstances, to  the  contrary.  The  master  and  crew  of  the  Alice 
Maude  had  the  better  opportunity  for  observation,  and  some  of  them 
testified  not  only  that  the  Hood  moved,  but  that  they  assisted  in  mov- 
ii^  her  by  shifting  her  Unes.  If  the  Hood  moved  once,  she  could  move 
again,  and  escape  the  fire.  The  Alice  Maude,  however,  was  between 
her  and  the  end  of  the  dock ;  and,  while  it  probably  was  not  abso- 
lutely necessary  for  the  Hood  to  get  out  into  the  stream,  that  it  was 
the  judgment  of  the  mate  in  charge  that  she  should  be  towed  out  is 
evident  from  his  request  to  the  master  of  the  tug.  Though  he  testi- 
fies that  he  thought  it  was  simply  a  case  of  ordinary  towage,  I 
think  the  present  case  is  of  the  general  class  of  cases  represented  by 
The  Carondelet  (D.  C)  36  Fed.  714,  wherein  $^0  was  allowed,  and 
•The  Bessie  Whitine  (D.  C.)  35  Fed.  79,  wherem  $25  was  allowed. 
While  services  of  this  character  are  entitled  to  better  pay  than  or- 
dinary towage,  double  or  treble  towage  would  ordinarily  be  suffi- 
cient, and  extravagant  claims  for  salvage  in  cases  of  this  character 
should  be  discouraged. 

I  am  of  the  opinion  that  the  sum  of  $50  is  a  liberal  compensation  in 
this  case,  upon  the  view  which  must  be  taken  as  to  the  preponderance 
of  proof.  However,  as  there  was  reasonable  ground  for  the  conten- 
tion that  the  Hood  had  not  moved,  and  was  unable  to  move,  and  as 
no  tender  appears  to  have  been  made,  I  think  the  libelant  is  entitled 
to  its  costs.  A  decree  may  be  presented  accordingly. 


bUDBT  TO   KmFMTB— NkOUOBHCB— SVICBHOS— JUWUBHT  NCHT  OSSTAKTS. 

Where,  In  an  action  against  a  railroad  companr  tor  neglleence  resnlt- 
tDg  In  the  death  of  an  employd,  the  eridoieo  dlwfloaed  the  general  eondl- 
tiona  and  sorroundlngB  of  the  place  of  the  accident  to  be  anch  as  to  rea- 
sonably admit  of  tbe  Inference  that  dae  care  was  not  exercised  hj  tiie 
companj  to  proTide  for  the  safety  of  Its  employ^  at  that  point,  and  the 
question  as  to  vrbetier  the  deceased  had  knowledge  of  the  situation,  and 
appreciated  the  hazard  he  Incurred  in  consequence,  was  falrty  open  to 
controTersy,  and  no  complaint  was  made  of  the  lustmetlons,  defendanl^B 
motion  for  Jndgmmt  notwithstanding  m  verdict  ton  plaintiff  sboold  be 
denied.' 

S.  Morris  Wain  and  J.  W.  Westcott,  for  plainti£ 
John  Hampton  Barnes,  for  defendant. 

DALLAS,  Circuit  Judge.  The  only  questions  which  were  raised 
in  defense  of  this  action  were  referred  to  the  jury,  with  instructions 
which,  if  they  should  have  been  std>mitted  at  all,  are  not  romplained  of. 
But  it  is  insisted  that  a  verdict  for  the  defendant  ought  to  have  been 
directed.  I  cannot  assent  to  this.  The  evidence  upon  the  subject 
of  defendant's  negligence  disclosed  the  general  condition  and  sur- 
roundings of  the  place  of  the  accident,  inclading  the  means  pro- 
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-Tided  for  stopping  cars  at  the  end  of  the  trestle,  to  be  such  as  to 
reasonably  admit  of  the  inference  that  due  care  was  not  exercised  by 
the  defendant  cmnpany  to  provide  for  the  safety  of  its  train  hands 
at  that  point ;  and  the  (juestion  whether  Jones,  who  was  killed,  had 
knowledge  of  the  situation,  and  appreciated  the  hazard  he  incurred 
in  consequence,  was  fairly  open  to  controversy  upon  the  evidence, 
and  was  therefore  for  the  jury's  determination. 

The  amount  of  the  damages,  if  any,  to  be  awarded,  was  left  to 
the  jury,  and  it  is  not  asserted  that  it  was  in  any  manner  misled  by 
the  court.    I  do  not  think  that  its  assessment  should  be  disturbed. 

The  defendant's  motion  for  judgment  non  obstante  veredicto  is 
denied.  The  plaintiff's  rule  for  a  new  trial  is  discharged.  Judgment 
.for  plaintiff  will  be  entered  upon  the  verdict. 


TWEEDIE  TRADING  00.  v.  JA1U08  P.  McDONALD  Ca 

JAMES  P.  McDONAU)  CO.  v.  TWEEDIE  TSADINQ  Ca 

(DtBtrlct  Court,  a  D.  New  York.  March  29, 1002.) 

'OoRTRAor— ItrPoaaiBiLiTT  or  Pbrformahob — Aors  or  Pokbioii  GomornnT. 
,  Libelant  and  defendant  entered  Into  a  contract  in  the  United  States 
bV  which  libelant  agreed  to  make  four  trips  with  its  steamship  from 
Barbadoea  to  Colon,  to  transport  laborers  tar  defendant,  which  con- 
tracted to  pay  a  stated  sum  for  each  trip.  The  contract,  when  made, 
was  legaj  and  valid  where  mada^  and  also  at  the  places  of  performance; 
bat  after  two  trips  had  been  made  a  r^nlatkn  of  the  ecdonlal  govem- 
mrat  of  Barbadoes  was  promulgated  forbidding  the  fntnre  embaAatlon 
of  laborers,  by  reason  of  which  defendant  was  nnable  to  furoish  any 
more  for  transportation.  -Hdd,  that  such  fact,  which  did  not  affect 
the  legality  of  the  contract  where  made,  did  not  constitute  a  defense  to  an 
action  to  recover  the  hire  of  the  ahip  for  the  remaining  voyages  at  the 
contract  price. 

In  Admiralty.  Action  for  breach  of  contract,  and  cross  action  to 
■recover  mwiey  paid  thereunder. 

Wheeler  &  Cortis,  for  the  Tweedie  Company. 
Cary  &  Whitridge,  for  the  McDonald  Company. 

ADAMS,  District  Judge.  The  first  of  these  actions  Is  for  the  re- 
covery of  $8400  as  damages  for  breach  of  contract  to  furnish  certain 
laborers  to  be  carried  from  Barbadoes  to  Colon  on  the  last  of  four 
consecutive  trips,  and  for  $731.62  demurrage  at  Colon.  The  second 
action  is  for  the  recovery  back  of  $8,400,  the  amount  paid  in  advance 
by  the  McDonald  Company  to  the  Tweedie  Company  to  carry  labor- 
ers by  the  third  trip,  for  widch  it  is  claimed  no  services  were  rendered. 

The  controversies  arose  out  of  a  contract  made  between  the  parties 
on  the  23d  day  of  April,  1901,  the  material  parts  of  which  are  as  fol- 
lows: 

"Second.  The  contractors  htteby  ctmtract  for  the  passage  of  about  twMity- 
eight  hundred  (2,800)  laborers  to  be  taken  from  some  safe  port  In  Barbadoes 
wbwe  die  steamer  can  always  lie  safely  afloat  by  the  steamer  Oatania.  to 
-Oolon;  to  be  cairled  on  fonr  eonsecntfve  trips,  with  a  minimum  of  wmen 
hundred  (70(0  passengeca  upm  each  trip." 
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"Sixth.  Th«  contracttHTB  shall  be  allowed  a  total  period  of  twentr-fonr 
(24)  houn  at  all  ports  In  wmcb  to  embark  the  laborers,  at  one  or  more  pMti 
of  embarkation,  on  eacb  trip;  and  at  tbe  port  of  destination  tlie  laborers  are 
to  (o  ashore,  on  arrival.  In  such  manner  as  tbe  authorities  may  direct.** 

"Klutb.  Tbe  time  allowed  for  debnrlvatloD  shall  be  six  hours  after  tbe 
arrival  of  the  vessel  at  dock,  or  twenty-four  hours  after  arrival  If  landed 
by  Hgbters.  Tbe  contractors  shall  not  be  liable  for  any  demurrage  which 
may  be  caused  at  any  port  of  embarkation  or  destination  after  notification 
given  to  the  agent,  or  after  the  arrival  of  the  Bteamshlp  at  the  port  of  em- 
turkatton,  by  reason  of  the  fact  that  the  condition  of  the  sea  may  be  such 
that  the  laborers  can  neither  be  embarked  or  disembarked,  or  by  reason  of  the 
fact  that  the  local  authorities  may  fall  to  dellTer  to  the  contractors  tbe  ncces- 
Bsry  permits  for  embarkation  or  debarkation. 

''Tenth.  In  full  payment  for  the  services  so  to  be  rendered,  the  contract- 
ors will  pay  the  carrier  eighty-four  hundred  dollars  ($8,400)  per  trip,  and  at 
the  rate  of  twelve  dollars  ({12)  per  capita  for  any  excess  over  seven  hundred 
(700)  laborers  carried.  If  tbe  contractors  desire  to  ship  in  excess  of  that  num- 
ber, and  tbe  carrier  Is  lawfully  empowered  to  carry  such  excesa;  such  pay- 
ment by  the  contractors  to  cover  all  charges  whatsoever. 

"Gle^-enth.  Payments  are  to  be  made  as  follows:  Elghty-Coiir  hundred 
dollars  ($8,400)  upon  tbe  arrival  of  the  Oatanla  at  Colon  on  her  present  trip, 
and  eighty-four  hundred  dollars  (|8,400)  upon  her  arrival  at  Barbadoes  oa 
each  trip  thereafter,  until  four  trips  have  been  i>ald  for:  the  final  service  to 
be  rendered  without  further  payment,  except  for  such  laborers  In  excess 
of  seven  hundred  (700)  as  may  be  carried  upon  any  such  trips.  All  payments 
to  be  made  by  the  contractors  at  tbe  office  of  the  carrier  In  New  York,  on 
notlflcatlon  to  the  contractors  by  the  carrier  that  the  steamer  has  arylved 
at  Colon  or  Barbadoes,  as  tlie  case  may  be.  and  is  In  readiness  to  embark 
laborers. 

"Twelfth.  Demurrage,  If  any  is  Incurred  under  this  contract,  shall  be 
fifty  (60)  pounds  British  8t«:llng  for  eacb  day  or  fraction  thereof 

"Thirteenth.  The  eontrnctors  are  not  to  be  liable  for  any  expense  for 
port,  dock,  navigation,  or  landing  charges;  and  the  contractors  agree  to 
hold  the  cnrrier  free  from  any  capitation  or  other  tax  upon  the  exportation 
or  Importation  of  laborers," 

"Fifteentli.  The  carrier  Is  to  obtain  any  certJficates  or  authority  required 
by  the  law  of  Barbadoes  in  relation  to  the  carriage  of  laborers  or  otherwise 
to  fulfill  the  obligations  of  the  carrier  under  this  agreement." 

"Seventeenth.  Should  the  steamer  at  any  time  be  quarantined  at  Barbadoes, 
the  contractors,  wbai  notified  that  steamer  la  ready  to  receive  Uiem  there. 
are  to  send  the  laborers  out  to  the  quarantine  station,  and  tbere  pat  them  rai 
board  tbe  al^amer,  thus  avoiding  any  detention  In  quarantine;  and  for  any 
such  detention  in  quarantine  over  the  agreed  lay  days,  contractors  to  pay  de- 
murrage." 

The  facts  in  the  case  have  been  agfrced  upon  in  writing  as  foltovrs: 

"First.  The  Tweedie  Trading  Company  (hereinafter  caljed  the  'Tweedle 
Company')  Is  a  New  Jersey  corporation,  with  an  office  in  New  York  City. 

"Second.  Tbe  James  P.  McDonald  Company  (hereinafter  called  tbe  'Mc- 
Donald Company')  is  a  West  Virginia  corporation,  with  an  office  in  New  Yoik 
CUty. 

"Third.  The  Tweedle  Company  entered  Into  an  agreement  with  tbe  Mc- 
Donald Company,  on  the  23d  day  of  April,  190J,  at  New  York  City,  of  which 
a  copy  Is  annexed  to  the  pleadings. 

"Fourth.  At  the  time  this  agreement  was  entered  into,  the  Catania,  the 
vessel  therein  mentioned,  was  on  the  way  from  p-aerto  Rico  to  C<rion,  on  tbe 
second  of  four  Intended  consecutive  trips,  under  an  agreement  between  the 
same  parties  of  earlier  date,  which  was  superseded  and  rescinded  by  the 
agreement  of  April  28d,  as  set  forth  In  tbe  recital  of  the  said  agreement 

"Flftti.  The  Catania  sailed  from  Colon  on  lAe  Unt  vt^age,  under  said 
agreement  of  ApM  23d,  on  April  2S,  1901,  and  arrived  at  EMdgstown,  Barba- 
does, on  the  Sd  day  of  May.  According  to  the  terms  of  the  contract  the 
first  payment  of  $S,400  was  made  by  the  McDonald  Oompaoy,  at  Xew  Yotk, 
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on  April  aeth,  (m  being  Informed  by  the  Tweedle  Trading  GompanT  tbftt  the 
Teasel  faad  started  on  said  first  voyage;  and  tbe  second  paymMit  of  $8^400 
was  likewise  made  on  the  4tb  dar  of  May,  at  New  York,  by  tbe  McDonald 
Comiwny,  on  being  Infonned  by  the  Tweedle  Company  that  the  vessd  bad 
aiTlved  at  Barbadoes. 

"Sixth.  On  arriving  at  Barbadoes,  the  captain  at  once  sent  a  registered 
letter  to  tbe  McDonald  Oompany  agent,  Informing  him  of  the  arrival  of  the 
vessel,  and  a  note  by  messenger  to  the  same  effect,  which  reached  him 
about  11  o'clock  on  May  3d.  Xhe'  Oatanta  sailed  at  0:30  a.  m.  on  May  Stti, 
and  arrived  at  Colon  on  May  14th  at  abont  11:80  a.  m.,  and  all  pasaengera 
vf&re  disembarked  at  2  p.  m.  of  the  same  day.  A  copy  of  tbB  statement 
of  the  McDonald  Oompany'i  agent,  dated  May  7, 1901,  Is  annmd  and  marked 
•Exhibit  L* 

"Seventh.  The  vessel  started  from  Ck>lon  on  her  second  trip  at  abont  11 
a.  m.  on  May  Iftth,  having  been  delayed  by  lack  of  orders  from  McDonald 
Company,  and  reached  the  Barbadoea  at  about  1-.30  p.  m.  on  May  28d.  The 
captain  of  the  Catania  served  notice  of  bis  arrival  on  tbe  McDonald  Com- 
pany's agent  tl  at  afternoon,  and  at  five  o'clock  on  the  f(^lowing  day,  May 
24tii,  the  vessel  started  on  Its  return  trip  to  Colon.  Tbe  third  payment  of  $8,- 
400  was  made  on  May  2Sd.  at  New  York,  by  the  McDonald  Company,  acc<Hd- 
Ing  to  tbe  contract,  on  notice  that  the  vessel  bad  arrived  at  the  Barbadoes 
the  second  time.  The  Catania  arrived  at  Colon  at  6.35  in  the  evening  of 
May  30th,  and  at  once  reported  on  shore  that  she  was  ready  to  unload.  The 
McDonald  agent  however,  was  not  then  at  Oolon.  The  Psnaina  Railroad 
Company  refused  to  allow  the  vessel  to  unload  until  the  McDonald  Gtompany 
agent  had  arrived.  He  came  to  Colon  as  soon  as  possible,  and  reached  ther? 
at  eleven  o'clock  on  May  Slst,  and  at  2  o'dock  on  that  daj  tbe  passengM 
w.ere  all  unloaded. 

"Blghth.  In  the  meantime  a  regulation  4t  the  colonial  autborltlea  In  Bar- 
badoes. acting  under  Instraetlons  of  the  foreign  office  of  the  British  goTwn- 
ment  bad  been  put  in  force,  by  which  the  British  foreign  office  had  forbid- 
den future  embarkation  of  laborers  from  the  Barbadoes,  by  a  decree  pub- 
lished in  the  Barbadoes  on  the  24th  day  of  May,  before  ttie  sailing  of  tbe 
Catania:  such  decree  to  take  effect  on  the  following  day.  This  decree  wan 
mown  to  the  captain  of  the  Catania  and  to  the  McDonald  Comi>any  agent, 
and  materially  hastened  tbe  sailing  ot  the  vessel,  which  went  off  on  Its  sec- 
ond voyage  with  only  78  passengers.  The  agent  of  the  McDonald  ComiKiny 
did  ererytbing  In  bis  power  to  obtain  a  rerenal  ot  this  decree,  but  was  un- 
successful, and  on  tbe  Stst  day  of  May  the  order  was  confirmed  aitd  reaf* 
firmed  by  a  second  telegram  from  tbe  fcarelgn  office  of  Great  Britain  to  tbo 
colonial  authorities  of  tbe  Barbadoes.  The  regulation  Is  still  In  fwce  In 
Barbadoes. 

"Ninth.  Tbe  McDonald  Oompany  agent  cabled  Its  New  York  office  on  the 
31st  day  of  May  that  the  enactment  of  the  above  regulation  bad  been  con- 
firmed, whereupon  tbe  McDonald  Company  on  the  same  day  ^vrote  the  Twee- 
dle Company  that  the  above-mentioned  embari^  had  been  confirmed.  This 
notice  was  read  over  the  telephone  to  tbe  Tweedle  Oompany.  and  then  mailed 
lo  them,  and  was  received  on  the  Ist  of  Jun&  Later  a  demand  was  made 
that  tbe  third  payment  of  98,400  be  returned. 

"Tenth.  Tbe  Catania  remained  at  Colon  until  June  4th.  She  then  pro- 
ceeded to  the  Barbadoes,  by  order  of  the  Tweedle  Trading  Company,  where 
she  arrived  on  June  12th,  and  gave  the  regular  notice  of  arrival  to  the  Mc- 
Donald Company's  agent.  The  Catania  remained  at  Barbadoes  until  July 
12th,  when  the  vessel  sailed  to  Puerto  Rico  to  take  on  board  a  load  of  suKar 
for  New  York,  after  having  notified  the  McDonald  Company,  in  New  York, 
that  sbe  was  about  to  do  so. 

"Eleventh.  No  objection  was  ever  made  by  the  colonial  anthcvlties  to 
the  use  of  the  Catania  for  carrying  i^aaemgrn  on  tbe  groand  of  tbe  vessel's 
lack  of  fitness  for  that  purpose.  Acting  upon  the  letter  of  May  31,  1901,  from 
Messrs.  Gary  &  Whitridge,  requiring  tbe  Tweedle  Trading  Company  to  pro- 
vide tbe  certificate  Required  by  tbe  law  of  Barbadoes  in  relation  to  the  car- 
riage of  laborers,'  the  lattw  company  cabled  tbe  captain  of  the  Catanfa  to 
obtain  such  a  certificate.  Application  was  made  for  tbo  same,  and  the  cap- 
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tata  Intormed  tbat  no  audi  eatMcfttw  were  given,  and  a  eertlflea  copy  of  as 

extract  of  the  Barbadoea  passenger  act  (1881)  was  fnmislied  by  tiia  antborl- 
tles.   Bald  exti-act  is  annexed,  marked  T,  Ex.  12.' 

"Twelfth.  Tiie  right  Is  reserved  to  both  parties  to  put  in  formal  proof  of 
the  reason  for  the  enactment  of  the  British  regulation  above  mentlohed,  pro- 
vided a  resubmission  of  the  case  with  this  additional  evidence  Is  desired  h; 
the  Tweedle  Trading  Company.  Should  the  court  require  any  additional 
facts  for  a  proper  determination  of  the  rights  of  tiie  parties,  they  aball  be 
stipulated,  or.  If  not  agreed  upon,  prored  by  evidence  In  the  <Hnllnary  way. 
'Thirteenth.  Ooplea  of  coirespondenca  are  annexed,  and  admlttsd  ccKreet 
"Fourteenth.  The  British  law,  which  la  also  the  law  of  Barbadoea,  is  a 
fact  In  the  case,  which  may  be  proved  by  nfwenca  to  reports,  and  flw  snb- 
mlsslon  of  briefs  by  counseL 

The  exhibits  and  correspondence  alluded  to  in  the  agreement,  where 
relevant,  and  the  facts  shown  by  them  are  not  cover«l  by  the  agree- 
ment, bear  principally  upon  the  question  of  demurrage ;  and  it  is  not 
necessary  to  further  allude  to  them  in  connection  with  the  principal 
question,  which  is  whether  the  facts  in  the  case  excuse  performance 
on  the  part  of  the  McDonald  Company. 

The  contract  was  valid  in  its  inception,  both  at  the  place  of  making 
and  the  place  of  performance,  and  was  capable  of  being  perform^ 
until  an  event  intervened  which  was  not  in  the  contemplation  of  the 
parties  when  the  contract  was  made.  It  seems  to  be  settled  that  an 
impossibility  of  performance,  arising  from  natural  causes,  in  a  case  of 
this  kind,  cannot  be  recognized  as  a  defense,  but  that  one  arising  from 
a  governnlen^al  act  whic£  would  render  performance  illegal  would  be 
an  excuse.  It  is  contended  here  by  the  Tweedie  Company,  however, 
that  the  excuse  cannot  prevail,  because,  though  performance  was  pre- 
vented by  the  law,  such  law,  being  foreign,  was  merely  a  fact,  and 
the  case  should  for  that  reason  fall  within  the  general  rule.  On  the 
other  hand,  it  is  urged  by  the  McDonald  Company  that  the  law  of  the 
place  of  performance  governed  the  contract,  and,  as  such  law  made 
fulfillment  impossible,  the  contract  was  dissolved.  The  question  really 
is,  do  the  legal  acts  of  the  agents  of  a  foreign  government,  which  pre- 
vent the  full  performance  of  a  contract  of  this  character,  control  the 
rights  of  the  parties?  Contracting  parties  are  subject  to  the  contin- 
gencies of  changes  in  their  own  law,  and  liable  to  have  the  execution  of 
their  contracts  prevented  thereby ;  but  it  is  on  the  ground  of  iUegaliQr, 
not  of  impossibility.  Prevention  by  the  law  of  a  foreign  country  is 
not  usually  deemed  an  excuse,  when  the  act  which  was  contemplated 
by  the  contract  was  valid  in  view  of  the  law  of  the  place  where  it  was 
made, — Pol.  Cont.  363;  Abb.  Shipp.  (13th  London  Ed.)  755;  Carv. 
Carr.  by  Sea  (3d  Ed.)  §  255 ;  Clifford  v.  Watts,  L.  R.  5  C.  P.  ^77, 
586;  Duff  v.  Lawrence,  3  Johns.  Cas.  i6a,  173;  Spence  v.  Chadwick, 
10  Q.  B.  517,  530;  Jacobs  v.  Credit  Lyonnais,  12  Q.  B.  Div.  589,— 
and  a  fortiori  when  it  was  also  then  valid  at  the  place  of  performance. 
It  was  intended  that  this  contract  should  be  performed.  The  law  of 
the  place  of  performance,  in  the  absence  of  evidence  of  a  contrary  in- 
tention, ordinarily  governs  the  incidents  of  a  performance;  but  I  do 
not  think  that  the  principle  can  be  successfully  invoked  to  relieve  a 
party,  otherwise  liable,  from  the  effect  of  such  an  interruption  of  per- 
formance as  happened  here.  The  McDonald  Comj^ny  urges  that, 
by  the  terms  of  the  contract, — referring  to  the  ninth  and  fifteenth  clau«- 
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es, — {he  parties  had  the  Barbadoes  law  in  view,  and  that  It  should 
control  in  all  respects.  It  is  evident  that  the  existing  law  there  was  in 
view  so  far  as  it  affected  the  performance  of  the  contract  in  the  neces- 
sity for  the  obtaimnent  by  the  vessel  of  the  mentioned  permits  and 
certificates,  but  those  clauses  do  not  tend  to  establish  that  the  parties 
intended  that  the  shipowner  should  take  the  risk  of  a  change  in  the 
law  which  would  prevent  any  embarkation  or  carriage  of  the  laborers 
whatever.  The  difficulty  did  not  arise  from  the  absence  of  the  permits 
and  certificates,  which  would,  in  the  or^xary  course,  have  been  ob- 
tained by  the  steamer,  if  necessary. 

The  determination  of  the  question  involved  adversely  to  the  McDon- 
ald Company  disposes  of  its  claim  for  a  return  of  the  third  payment. 

It  ai^}ears  that  some  demurrage  is  due  to  the  Tweedie  Company  by 
reason  of  the  de^ult  of  the  McDtxiald  Company  to  give  the  vessel  the 
disjra,tch  it  was  entitled  to  at  Colon. 

Decree  for  the  Tweedie  Company,  with  a  reference  to  ascertain  the 
amonnt  of  dama^  and  donurrage.  The  Ubel  of  the  McDonald 
Company  is  dismisaed. 


L  BniLDnrs  Aim  LoAir  Association— LoAv—CoHFUTATroK  or  Auount  Dub— 
Patmskts  on  Stock,  Etc. 

In  ascertaining  tbe  amount  due  on  a  mortgage  to  an  Insolvent  building 
and  loan  association,  executed  by  one  of  Its  stockboldera.  the  mort- 
gagor's Htock,  or  what  be  baa  paid  tbereon.  either  as  payments,  or  aa 
fines,  dnea,  or  penalties,  abonld  not  be  conaldwed.^ 

&  fiAHH— FBUnVHt. 

Premiums  paid  by  the  mortg^^w  on  account  of  his  loan  should  be 
credited  thereon,  but  without  aUowlng  him  Interest  on  the  premiums. 

H  DxcBEBB— GoNCtnarrKNBSs. 

A  decree  cancellii«  a  mortage  erecated  to  aa  Ullnols  building  and 
loan  association  by  one  of  Its  stockholders,  obtained  In  an  action  brought 
against  the  association  and  Its  receiver  In  a  Nebraska  state  court,— 
notice  of  the  suit  being  by  publication,  and  neither  the  association  nor 
the  receiver  having  knowledge  thereof,  and  no  permission  being  given 
to  make  the  receiver  a  party,— was  not  an  adjudication,  and  did  not  bind 
a  federal  court  In  a  subaeauent  actUm  to  tontbiM  fb»  mortgagor  brought 
by  the  receiver. 

In  Equity.  , 

Greene,  Breckenridge  &  Kinsler,  for  complainant.  - 
L.  £.  Kirkpatrick,  Tor  defendant. 

McPHERSON,  District  Judge.  The  Interstate  Building  &  Loan 
Association  of  Bloomington,  III.,  was  incorporated  under  the  laws  of 
that  state.  In  the  circuit  court  of  McLean  county,  lU.,  at  the  suit  of 
the  state  auditor  against  the  corporation,  a  decree  was  rendered  declar- 
ing the  corporation  insolvent,  and  appointing  complainant  herein  the 
receiver,  who  by  due  proceedings  was  later  on  appointed  by  this  court 

«  See  BuUdlng  and  Loan  AsKoclatlons.  vol  8,  Oent  Dig.  If  02,  63,  06  [f,  i]. 
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as  receiver.  Defendant  is  both  a  stockholder,  on  account  of  whjjrh  he 
paid  dues,  fines,  and  penalties,  and  a  mortgagor  or  borrower,  on  ac- 
count of  which  loan  he  has  paid  {weniiunis  and  interest.  Tlus  is  t 
bill  in  equity  to  foreclose  the  mortgage,  after  ascertaining  the  amount 
due.  What  is  the  amount  due?  is  the  principal  question  in  the  case. 
And  that  is  readily  ascertained  when  the  basis  for  making  the  computa- 
tion is  established.  That  the  authorities  are  in  conflict  need  only  be 
stated ;  and  it  is  no  purpose  of  mine  to  discuss  them,  or  to  attempt 
to  work  out  the  differences,  axid  show  why  the  one  rule  is  to  control, 
and  not  the  other. 

I  do  not  think  defendant's  stock,  or  what  he  has  paid  thereon,  either 
as  payments,  or  as  fines,  dues,  or  penalties,  is  entitled  to  enter  into 
consideration  of  any  question  in  this  case.  The  capital  stock  is  a  trust 
fund.  It  is  contributed  by  the  stockholders  on  account  of  their  hold- 
ing^ as  stock.  This  trust  fund  is  used,  in  whole  or  in  part,  for  the 
payment  of  the  debts  of  the  corporation.  After  the  debts  are  pud, 
then  the  stockholders  are  creditors  of  the  corporation;  and  they  will 
participate  in  the  division  of  such  trust  fund  according  to  their  hold- 
ings, and  the  payments  on  account  of  stock.  But  such  di\'ision  of  the 
trust  fund  or  capital  stock  will  be  when  the  corporate  debts  are  paid, 
and  will  be  done  under  the  supervision  of  the  courts  in  Illinois.  And 
in  no  event  can  defendant  now  and  in  this  court  participate  in  sharing 
of  the  trust  fund  created  by  the  capital  stock.  This  cannot  be  allowed. 
But  a  very  different  question  arises  as  to  defendant  now  and  here  being 
credited  with  the  premiums  he  has  paid  on  account  of  his  loan.  The 
agreement  was  that  defendant  have  certain  money.  This  he  received. 
He  agreed  to  pay  a  stipulated  rate  of  interest.  In  addition,  he  agreed 
to  pay  a  premium  for  this  money.  This  was  done  by  making  a  bid 
therefor,  which  was  accepted.  The  money  thus  borrowed  was  to  be, 
and  was,  secured  in  part  by  a  real  estate  mortgage,  and  also  by  pledg- 
ing his  corporate  stock.  Taking  defendant's  bond  and  his  mortgage 
and  his  stock  and  the  by-laws  of  the  corporation  all  together,  and  it  is 
reasonably  plain  that  the  premium  on  the  loan  was  to  be  met,  or  nearly 
so,  by  the  increase  in  value  of  tlie  stock.  So  that  if  the  concern  bad 
been  kept  going,  and  the  management  anything  like  honest,  the  stock, 
in  a  given  time,  would  have  matured,  and,  when  matured,  would  have 
been  surrendered  to  the  company,  and  defendant's  bond  and  mortgage 
delivered  to  him  as  canceled.  At  least,  this  is  the  theory,  and  it  is 
said  by  experts  that  it  will  work  out.  Of  course,  as  every  one  knows, 
and  as  many  admit,  it  does  not  generally  work  out.  A  few  years  ago 
this  craze  bi'oke  out,  and  took  hold  of  the  ignorant  people  from  one 
end  of  the  country  to  the  other.  And  many  apparently  (and  otherwise) 
intelligent  people  were  made  to  believe  that  both  the  stockholder  and 
the  borrower  could  easily  get  rich;  that  immense  profits  could  be 
made  by  taking  money  from  the  left-hand  pocket  and  putting  it  in  the 
right-hand  pocket.  And  such  fallacies  were,  no  doubt,  believed  by 
defendant  herein.  But  that  it  was  a  fallacy  does  not,  of  itself,  entitle 
defendant  to  relief.  But  I  find  that  the  spirit  of  the  agreement  was 
that  defendant's  premium  was  to  be  met  by  the  growth  of  his  interest 
in  his  stock.  The  corporation  being  insolvent,  his  stock  will  never 
mature.   Whatever  his  stock  is  worth,  if  anything,  will  be  paid  to  him. 
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But  this  is  no  reason  why  he  should  not  be  credited  with  his  premiums 
on  his  loan.  I  think  the  recent  case  by  the  circuit  court  of  apj>eals 
for  the  Fourth  circuit,  of  Coltrane  v.  Blake,  113  Fed.  785,  is  sound, 
and,  as  much  as  any  other  case,  leads  me  to  the  conclusion  I  adopt. 

But  I  cannot  agree,  as  tiie  special  master  finds,  that  defendant  should 
be  allowed  interest  on  the  premiums  thus  paid.  My  conclusions  are 
that  the  defendant  should  be  charged  with  the  following  sums:  (i) 
The  amount  of  his  bond ;  (2)  the  interest  thereon  for  the  full  time. 
But  not  with  any  fines.  He  will  be  credited:  (1)  With  all  interest  by 
him  paid;  (2)  the  premiums  by  him  paid.  These  payments  will  be 
applied  according  to  the  {M^inciple  of  partial  payments.  An  attorney's 
fee  will  be  allowed,  according  to  the  contract.  Complainant  brings 
this  action  as  though  a  trustee.  Dodge  v.  TulleySt  144  U.  S.  451-456, 
12  Sup.  Ct.  728,  36  h.  Ed.  501. 

After  the  insolvency  of  the  corporation,  and  the  appointment  of  the 
receiver  by  the  Illinois  court,  the  defendant  herein,  as  plaintiff,  brought 
an  action  in  a  Nebraska  state  court  against  the  corporation  and  the 
receiver,  resulting  in  a  decree  canceling  the  mortgage  now  in  suit. 
Notice  of  the  suit  was  by  publication,  and  neither  the  corporation  nor 
the  receiver  had  any  knowledge  of  the  suit,  and  neither  appeared. 
And  there  was  no  permission  given  to  make  the  receiver  a  party. 
That  decree  was  not  an  adjudication,  and  is  not  binding  on  this  court 
in  this  action. 

There  will  be  a  decree  for  the  plaintiff  on  the  basis  of  this  opinion. 


GOPPEB  KING,  Limited,  r.  WABASH  MIN.  00.  et  aL 
(Olrcnlt  Court,  S.  D.  California,  N.  D.   April  10,  1902.) 
No.  38. 

J,.  HntBS— WaTBBB— RlQHT  TO  DrTKRT. 

Where  a  mining  'company  haa  acquired  the  excIusiTe  right  to  the  nse 
of  tite  water  of  a  certain  creek  In  working  its  mines,  another  company 
has  not  the  right.  In  developing  its  mine  by  means  of  s  shaft  near  the 
creek,  to  cut  off  and  divert  the  watem  flowing  Into  It 
IL  6ahb—6habt— Notice  of  Consequencbs. 

Where  a  mine  owner,  at  the  time  of  commencing  a  shaft  whleb  cnt 
off  the  waters  flowing  Into  a  creek  which  another  mine  owner  had  ac- 
qnlred  the  exclusive  rl^t  to  use,  was  cautioned  by  the  latter  against 
cutting  off  such  wato*.  he  Is  bound  with  notice  of  the  consequences  of 
bis  acts. 

&  Same— Temporart  Ihjdnction— When  Granted. 

Where,  In  an  action  to  restrain  defendants  from'  diverting  water  from 
a  creek  which  plaintiff  has  acquired  the  exclusive  right  to  use.  the  rights 
of  the  parties  are  in  dispute,  and  a  temporary  Injunction  will  work  less 
hardship  than  Its  refusal,  it  should  be  granted. 

In  Equity.    On  application  for  temporary  injunction. 

Myrick  &  Deering,  F.  P.  Deering,  M.  K.  Harris,  and  William  A. 
Harris,  for  complainant. 

F.  H.  Short  and  W.  E.  Dunn,  for  defendants. 

WELLBORN,  District  Judge.  The  bill  alleges,  in  substance,  among 
other  things,  that  cMni^ainant  is  the  owner  of  the  Copper  King  mine. 
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situated  on  a  natural  water  course  loiown  as  "Dog  Creek,"  in  the 

county  of  Fresno,  state  of  California,  and  for  a  number  of  years  has 
been  and  now  is  engaged  in  the  business  of  developing  and  working 
said  mine  and  extracting  ores  therefrom,  and  for  more  than  five 
years  has  diverted  and  appropriated  for  said  business  and  domestic 
purposes  all  of  the  water  of  said  creek,  and  by  virtue  of  said  appro- 
priation has  acquired  an  exclusive  right  to  the  use  of  said  water,  and 
that  the  whole  of  it  is  necessary  for  the  business  and  purposes  afore- 
said, and,  if  complainant  should  be  deprived  thereof,  its  said  business 
would  be  ruined  and  destroyed ;  that  one  of  the  defendants,  the  Wa- 
bash Mining  Company,  about  June  20,  1901,  commenced  to  sink  a 
vertical  shaft  in  the  ground,  about  50  feet  from  the  channel  of  said 
creek,  and  that  said  shaft  is  5  feet  wide,  7  feet  long,  and  60  feet  deep, 
and  that  by  means  thereof  defendants  have  diverted  and  are  divert- 
ing the  water  of  said  creek,  and,  unless  restrained  by  this  court,  will 
continue  to  divert  the  same,  and  thereby  cause  the  complainant  great 
and  irreparable  injury.  The  prayer  of  the  bill  is  that  defendants  be  en- 
joined from  maintaining  said  shaft,  or  otherwise  diverting  said  water, 
etc.  Defendants  have  lied  an  answer,  denying  all  of  said  allegations, 
except  as  to  the  sinking  of  a  shaft,  and  concerning  that  matter  they 
admit  that  said  Wabash  Mining  Company,  at  the  time  alleged  in  the 
bill,  did  sink  a  shaft  of  the  dimensions  therein  stated,  about  130  feet 
from  the  channel  of  said  Dog  creek,  but  claim  that  said  shaft  was 
sunk  in  the  development  of  a  mining  property  of  said  company,  sit- 
uate across  the  channel  of  said  Dog  creek,  and  deny  that  by  means 
of  said  shaft,  or  at  all,  respondents  have  diverted  any  of  the  waters 
of  said  creek.  Various  affidavits  have  been  filed,  in  suj^rt  of  both  the 
bill  and  answer,  by  the  respective  parties.  I  shall  not  undertake 
to  review  in  detail  these  affidavits,  but  will  simply  state,  so  far  as 
may  be  necessary  to  the  pending  hearing,  the  conclusions  which  I 
have  drawn  therefrom. 

A  temporary  injunction  in  this  suit  would  probably  work  less  hard- 
ship than  its  refusal,  and,  where  the  title  to  property  is  in  'dispute, 
such  a  circumstance  is  often,  on  preliminary  hearing,  determinative 
in  favor  of  the  complainant.  i^Beach,  Inj.  §§  307,  308;  High,  Inj, 
(3d  Ed.)  J  1508;  Hicks  v.  Compton,  18  Cal.  206;  Real  Del  Monte 
Consol.  Gold  &  Silver  Min.  Co.  v.  Pond  Gold  &  Silver  Min.  Co.,  23 
Cal.  83;  Hunt  v.  Steese,  75  Cal.  620,  17  Pac.  920;  Paige  v.  Akins, 
112  Cal.  401,  44  Pac.  666.  Defendants,  however,  contend,  among 
other  things,  that  the  shaft  complained  of  was  sunk,  by  the  Wabash 
Mining  Company,  one  of  the  defendants,  in  good  faith,  for  the  lawful 
development  of  its  mining  claim,  without  knowledge,  actual  or  con- 
structive when  begun,  that  it  would  encounter  subterranean  water, 
and  therefore,  if  they  were  to  concede  all  the  other  matters  in  dispute, 
the  sinking  of  said  shaft  was  not,  nor  will  its  maintenance  be,  an 
actionable  injury,— citing  Hanson  v.  McCue,  42  Cal.  303, 10  Am.  Rep. 
299;  Cross  V.  Kitts,  69  Cal.  217,  10  Pac.  409,  58  Am.  Rep.558;  Ditch 
Co.  V.  Crane,  80  Cal.  184,  22  Pac.  76;  Painter  v.  Water  Co.,  91  Cal. 
82,  27  Pac.  539;  Railroad  Co.  v.  Dufour,  95  Cal.  616,  30  Pac.  783, 
19  L.  R.  A.  92 ;  Sullivan  v.  Zeiner,  98  Cal.  351,  33  Pac.  209,  20  L.  R. 
A.  730;  Hargrove  v.  Cook,  108  Cal.  79,  41  Pac.  i8«  30  L.  R.  A.  390; 
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Could  V.  Eaton,  iii  Cal.  639,  44  Pae.  319,  52  Am.  St.  Rep.  201; 
Ocean  Grove  v.  Asbury  Park,  40  N.  J.  Eq.  450,  3  Atl.  168;  Trustees 
V.  Youmans,  50  Barb.  319;  Haldeman  v.  Bruckhardt,  45  Pa.  521,  84 
Am.  Dec.  511 ;  Appeal  of  Lybe,  io6  Pa.  634^  51  Am.  Rep.  542;  Peo- 
ple's Gas  Co.  V.  Tyner,  131  Ind.  280,  31  N.  E.  59, 31  Am.  St.  Rep.  435 ; 
and  Wheatley  v.  Baugh,  64  Am.  Dec.  721. 

This  contention*  requires  present  settlement,  because,  if  true  in 
fact  and  sound  in  law,  it  forbids  a  temporary  injunction.  Is  the  con- 
tention true  in  fact?  W.  H.  Daily,  who  for  three  years  has  been 
complainant's  managing  agent,  states  in  his  affidavit  that,  about  the 
time  the  shaft  was  begun,  he  cautioned  the  superintendent  in  charge 
of  said  work  not  to  cut  the  complainant's  water  flowing  in  Dog 
creek.  This  statement  is  uncontradicted,  and,  if  the  sinking  of  the 
shaft  has  produced  the  consequences  against  which  the  defendants, 
as  shown  by  said  statement,  were  cautioned,  they  are  chargeable,  I 
think,  with  prior  notice  of  said  consequences.  With  reference  to  the 
law  of  said  contention,  two  things  are  to  be  observed : 

First.  It  is  a  singular  coincidence  that,  in  Trustees  v.  Youmans, 
supra,  strongly  relied  on  by  defendants,  the  court  announces  a  doc- 
trine subversive  of  their  contention,  namely : 

"If  the  defeadanlfB  excavation  or  dltcb  drew  the  water  from  the  plalntHTs 
spring,  instead  of  stopping  the  flow  of  water  from  the  defendant's  land  to 
Ruch  BprlnK.  then  the  defendant  would  be  liable  In  this  action."  Flxley  v. 
Oark.  35  N.  T.  620,  91  Am.  Dec  73;  Dickinson  v.  Canal  Oo/,  7  Exch.  282; 
Go^r  T.  Barber,  8  Tannt.  99. 

Second.  While  the  diversion  of  water  from  a  well  or  spring  owned 
by  one  person,  through  its  percolation  into  a  shaft  sunk  on  the  land 
of  another  person,  may  be  damnum  absque  injuria,  such  is  not  the 
case  where,  to  the  prejudice  of  antecedent  rights,  a  like  diversion  is 
made  from  a  natural  water  course.  This  distinction  seems  to  be  rec- 
ognized in  the  following  extract : 

"This  is,  in  fact,  the  pioneer  case  of  Its  kind,  so  far  as  thie  court  Is  cqh- 
cemed.  There  have  been  cases  here  In  which  Injunctions  were  sought  to 
prevent  owners  of  land  from  digging  or  trenching  or  tunneling  in  their  own 
premises,  upon  the  ground  that  they  were  cutting  off  the  aabterranean  sonr- 
ces  of  springs  and  streams,  and  they  bare  been  nnUMmly  decided  In  accord- 
ance with  the  accepted  doctrine  as  to  rights  In  percolating  waters, — the  doc- 
trine which  defendants  contend  Is  applicable  here.  Those  most  nearly  In 
point  and  most  relied  on  are  Hanson  v.  McCue,  43  Cal.  178,  Railroad  Co.  t. 
Dufour,  95  Cal.  615,  30  PftC.  783,  19  L.  R.  A.  92,  and  Gonld  v.  Katon.  Ill  Oat 
639,  44  Pac.  S19,  52  Am.  St  Rep.  201.  Bnt  in  none  of  these  cases  was  there 
any  evidence  comparable  to  the  evidence  here  of  an  nndergronnd  atream. 
OoQld  V.  Eaton,  supra,  comes  nearer  to  this  case  than  either  of  the  others; 
but  in  that  case  it  was  found  by  the  lower  court  that  the  pOTtion  of  the  water 
as  to  which  there  was  any  controversy  was  merely  feeding  the  stream  by 
percolation.  And  even  In  that  case,  which  went  as  far  as  any  case  has  ever 
gone  In  favor  of  the  doctrine  that  percolating  waters  are  a  part  of  the  soil 
and  belong  to  the  owner  of  the  land.  It  was  conceded,  If  not  decided,  that  np 
water  can  be  abstracted  from  a  surface  stream  by  tunneling  beneath  It, 
notwithstanding  the  water  must  pass  from  stream  to  tunnel  by  percolation 
or  filtration  through  the  soil.  In  this  cnse  there  Is  a  great  amount  of  evi- 
dence tending  to  prove  that  the  defendants  could  not  take  any  material  quan- 
tity of  water  out  of  their  land  wltltout  abstracting  an  equivalent  amount 
from  the  surface  stream;  the  reason  being  that  the  wator  of  the  surface 
stream  would  necessarily  sink  into  the  loose  porous  material  underneath  to 
114  F.— 68 
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fill  the  TolAs  occasI<Hied  by  tbe  drawing  off  of  the  water  from  bekn 
of  Loa  Angeles  r.  Pomeroy,  134  Cal.  634,  57  Pac.  58u. 

The  reason  for  the  distinction  probably  is  that  the  waters  oft 
or  well  supplied  by  percolation  are  not  subject  to  statutory 
priation  or  adverse  user,  while  those  of  a  water  course  taxi 
quired  in  either  way. 

In  Kailroad  Co.  v.  Dufour,  supra,  the  court  hblds,  quotin 
the  syllabus : 

"Where  a  spring  la  fed  solely  by  percolating  waters,  which  seep 
from  swamp  or  wet  land  surronndlng  the  same,  and  not  by  any  i 
stream  of  water,  thne  Is  no  water  at  such  spring  to  which  tbe  right 
can  be  acquired,  either  by  statutory  appropriation  or  by  adverse  as 
no  action  will  lie  in  favw  of  one  who  has  collected  the  water  at  the 
In  a  reaerroir,  and  transmitted  It  by  a  pipe  for  use,  against  ooe  w 
diverted  the  water  from  the  reaerrolr  on  his  own  land  Ua  lirlgatli 
domestic  nae." 

In  Trustees  v.  Youmans,  supra,  the  court  says : 

"The  evidence  tends  to  show  that  some  of  the  plaintiffs  had  need  the 
in  question  for  a  period  of  more  than  20  years,  bo  that  the  plaintiffs  ' 
extent  claim  a  prescrlptlTe  right  to  its  continued  ase  In  tbe  same  i 
they  have  heretofore  enjoyed  such  use.   But  reason  and  authority  ar 
hostile  to  such  a  claim  aa  applied  to  this  case.  There  can  be  no  presc 
wh»«  there  is  no  adverse  usw,  and  there  can  be  no  adverse  nsor  w 
creating  a  right  of  action.   Now.  file  use  of  the  plaintiffs  In  tills  case  i 
no  sense  adverse  or  hostile  to  the  defendant   It  took  nothing  which  la 
any  right  to  use  or  enjoy.   It  gave  him  no  right  of  action.   He  was  : 
respect  Injured,  nor  was  any  right  of  his  encroached  upon.   The  defei 
could  not  prevent  the  plaintiffs  from  using  the  waters  that  ran  from 
springs.   Oonsequeutly  no  grant  could  be  presumed  from  his  silence  or  ac- 
quiescence.  Chasemore  v.  Richards,  2  Hurl.  &  N.  1S3;  Dexter  v.  Aqnednct 
Co.,  1  Story,  393.  Fed.  Cas.  No.  8.804;  Dlclcinson  v.  Canal  Co.,  7  Exch.  ^\ 
Roath  V.  Iteiscoll.  20  Conn.  583,  62  Am.  Dec.  SCS;  Wheatley  v.  Bangb.  2S 
Pa.  528,  64  Am.  Dec.  721;  Frasler  v.  Brown,  12  Ohio.  811;  Haldeman  t. 
Bruchhardt  46  Pa.  619.  84  Am.  Dec.  611." 

Most,  if  not  all,  of  the  cases  cited  by  defendants  relate  to  weBs 
or  springs,  although  in  Chasemore  v.  Richards,  supra,  a  leading;  Eng- 
lish case,  the  diversion  was  of  percolating  waters  supplying  a  river. 
That  decision,  however,  cannot  be  followed  here,  unce  the  supreme 
court  of  California  has  declared  the  law  differently,  and  as  follows, 
quoting  from  the  syllabus : 

"The  owners  of  the  soil  cannot  divert  any  part  of  tbe  underflow  of  subter- 
ranean water  forming  part  of  the  stream,  whether  such  water  wonld  or 
would  not  reach  the  surface  stream  of  the  rtver;  nor  can  he  dlvwt  perco- 
lating water.  If  the  effect  wonld  be  to  canse  the  water  of  the  stream  to  leave 
Its  bed  to  fill  the  void  caosed  by  such  diversion/'  OU7  of  Loa  Angdea  v. 
Fomeroy.  supra. 

A  temporary  injunction  a^inst  the  acts  covered  by  the  restraining 
order  previously  made  herein  will  be  issued  upon  complainant's  giv- 
ing a  bond  in  the  sum  of  $2,500,  with  good  security,  to  be  approved 
the  clerk  of  this  cotut. 
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(District  Court  D.  Sontli  Carolina.  May  B.  IMZ) 


Ban  KRD  PTCT—  Ex  AM  IN  ATION— CRIHIHATINO  TmTIM  OH  T. 

Tbe  provision  of  Const.  U.  S.  Amend.  5.  that  no  person  shall  be  com- 
pelled In  any  criminal  case  to  be  a  witness  against  himself,  may  be  ln> 
T(Aed  by  a  witness  under  examination  tai  bankruptcy  proceedlnsa;  Bankr. 
Act  1896.  S  7,  proTldlng  tbat  no  testlmwy  given  by  bankrnpt  on  exam- 
ination concerning  conduct  of  his  business  shall  be  offered  In  evidence 
against  blm  In  any  criminal  proceeding,  being  a  protection  only  against 
use  of  bis  testimony  in  a  prosecntlon  In  a  fedoal  conrt^ 

In  Bankruptcy. 

Mitchell  &  Smith,  for  petitioning  creditors. 
Holman  &  Legare,  for  bankrupt. 

BRAWLEY,  District  Judge.  G.  H.  Nachman,  a  member  of  the 
firm  of  Nachman  Bros.,  which  firm  had  been  adjudicated  as  a  bank- 
rupt in  involuntary  proceedings,  being  under  examination  as  a  wit- 
ness, certain  questions  were  asked  him  to  which  the  counsel  for 
said  witness  objected,  on  the  ground  that  the  answers  thereto  might 
tend  to  incriminate  the  witness.  The  referee  overruled  the  objec- 
tion, and  upon  request  of  counsel  has  certified  the  same  to  me  for 
settlement,  the  reference  having  been  adjourned  awaiting  an  opinion 
on  the  question  submitted. 

Upon  the  part  of  the  creditors  it  is  contended  that,  under  section 
7  of  the  bankrupt  act,  it  is  the  duty  of  the  bankrupt  to  submit  to 
an  examination  concerning  the  conducting  of  his  business,  the  cause 
of  his  bankruptcy,  his  dealings  with  his  creditors  and  other  per- 
sons, and  that  the  provision  contained  in  said  section  that  "no  tes- 
timony given  by  him  shall  be  offered  in  evidence  af^ainst  him  in  any 
criminal  proceeding"  is  a  sufficient  protection  agamst  any  prosecu- 
tion and  penalty,  if  under  such  examination,  and  under  the  com- 
pulsion of  this  section,  be  should  give  criminating  testimony.  The 
case  of  Mackel  v.  Rochester,  4  Am.  Bankr.  R.  i,  42  C.  C.  A.  427, 
102  Fed.  314,  is  relied  upon  in  support  of  this  view.  This  case, 
which  was  decided  in  the  circuit  court  of  appeals  for  the  Ninth 
circuit,  would  seem  to  be  entitled  to  more  weight  than  the  con- 
flicting views  of  several  of  the  district  courts,  but,  inasmuch  as  it 
is  not  of  controlling  authority,  I  feel  compelled  to  examine  the  ques- 
tion, and  to  dedde  it  according  to  my  own  views.  The  witness  re- 
lies on  that  portion  of  the  fifth  amendment  ol  the  ccmstitution  which 
declares  that  "no  person  *  *  *  shaU  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself."  In  Counselman  v.  Hitch- 
cock, 142  U.  S.  562,  12  Sup.  Ct.  198,  35  L.  Ed.  1 1 10,  it  is  said:  "It 
is  impossible  that  the  meaning  of  the  constitutional  provision  can 
only  be  that  a  person  shall  not  be  compelled  to  be  a  witness  against 
himself  in  a  criminal  prosecution  against  himself.  It  would  doubt- 
less cover  such  cases,  but  it  is  not  lunited  to  them.  The  object  was 
to  insure  that  a  person  shotild  not  be  compelled,  in  acting  as  a 

>  See  Bankruptcy,  vol.  <6,  Gent  Ug.  |  400l 
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witness  in  any  invest i|^ation,  to  give  testimony  which  might  tend  to 
show  that  he  himself  had  committed  a  crime.  The  privilege  is  lim- 
ited to  criminal  matters,  but  it  is  as  broad  as  the  mischief  against 
which  it  seeks  to  guard,"  and  the  principle  is  well  established  that 
this  constitutional  provision,  which  has  long  been  regarded  as  one 
of  the  safeguards  of  civil  liberty,  should  be  applied  in  a  broad 
spirit,  to  secure  to  the  citizen  immunity  from  every  kind  of  self- 
accusation.  A  literal  construction  would  deprive  it  of  its  efficacy. 
I  am  compelled  to  conclude,  therefore,  that  the  constitutional  pro- 
vision may  be  invoked  by  witnesses  under  examination  in  bank- 
rupt^ proceedings/'4nd  the  only  question  for  decision  is  whether 
the  proviso  that  '''no  testimony  given  by  him  shall  be  offered  in 
evidence  against  him  in  any  criminal  proceeding"  deprives  him  of 
his  constitutional  right.  This  proviso  can  have  no  other  effect  than 
to  protect  him  against  the  use  of  his  testimony  in  any  prosecution 
in  the  courts  of  the  United  States.  It  would  be  no  answer  to  a 
prosecution  which  might  be  instituted  in  the  state  courts,  which  are 
not  created  by  acts  of  congress,  and  which  prescribe  their  own 
rules  of  proceedings  independently  of  congress.  Testimony  thus 
given  under  compulsion  might  be  used  to  search  out  other  testimony 
which  could  be  used  against  him,  a  clue  to  which  might  not  other- 
wise be  obtained,  and  the  immunity  provided  by  the  constitution 
would  thus  be  frittered  away.  No  act  of  congress  can  deprive  a 
citizen  of  the  privilege  afforded  by  the  constitution  unless  it  sup- 
plies a  complete  protection  from  all  perils  against  which  the  con- 
stitution was  intended  to  provide.  Section  7  of  the  bankrupt  act, 
cited  above,  does  not  provide  such  complete  protection.  The  su- 
preme court  of  the  United  States  in  Counselman  v.  Hitchcock,  142 
U-  S.  547,  12  Sup.  Ct.  195,  35  L.  Ed.  11 10,  held  that  the  provision 
of  the  interstate  commerce  act  which  was  in  the  following  words, 
"but  such  evidence  or  testimony  shall  not  be  used  against  such  per- 
son on  the  trial  of  any  criminal  proceeding,"  did  not  afford  com- 
plete immunity,  and  hence  did  not  take  away  the  privilege  of  the 
witness  to  refuse  to  answer  questions  which  would  tend  to  incrim- 
inate. This  interstate  commerce  act  was  thereafter  amended,  it  is 
supposed,  in  consequence  of  this  decision,  and  it  was  provided  in 
the  amended  act  that  "no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter  or  thing,  concerning  which  he  may  testify  or  produce  evi- 
dence, documentary  or  otherwise,  before  said  commission" ;  and  the 
case  of  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed. 
819,  arose  under  this  amended  act.  This  case  is  cited  by  the  cir- 
cuit court  of  appeals  of  the  Ninth  circuit  in  the  support  of  its  con- 
clusion that  the  witness  should  be  compelled  to  answer.  It  will  be 
found  upon  examination  that  the  provision  of  the  bankrupt  act  is 
almost  identical  with  that  provision  of  the  interstate  commerce  act 
which  was  under  review  in  the  case  of  Counsehnan  v.  Hitchcock, 
ami  that  case  seems  to  be  oi  more  controlling  authori^  than  Mackel 
V.  Rochester,  which  relied  upon  the  later  case  of  Brown  v.  \\*alker. 
—  It  may  be  well  contended  that  the  object  designed  to  be  accomplished 
by  section  7  of  the  bankrupt  act,  which  reqttires  the  bankrupt  to 
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submit  to  an  examination  concerning  the  conduct  of  his  business, 
will  be  defeated,  if  the  witness  is  thus  permitted  to  refuse  to  testify 
concerning  his  dealings  with  his  creditors  and  others,  and  auch  un- 
doubtedly is  the  unfortunate  result;  but  it  is  for  the  congress  to 
provide,  if  it  can,  against  such  contingencies.  It  might  well  provide 
that  a  witness  who  refused  to  answer  questions  concerning  his  busi- 
ness should  be  deprived  of  his  right  to  a  discharge.  That  would 
be  within  its  right.  The  courts  cannot  deprive  a  citizen  of  the 
constitutional  right  invoked  by  him  for  his  protection  upon  any  con- 
sideration of  inconvenience  or  for  the  purpose  of  administering  what 
it  may  regard  as  a  salutary  and  useful  law. 

My  conclusion,  therefore,  is  that  a  witness,  under  examination 
before  a  referee  in  bankruptcy,  caimot  be  compelled  to  answer  a 
question  the  answer  to  which  he  claims  will  tend  to  criminate  him, 
and  the  case  will  be  remanded  to  the  referee,  with  directions  to 
conduct  the  examination  in  conformity  with  this  opinion.  _ 

In  examining  the  testimony  sent  up  by  the  referee,  it  appears 
that  the  witness  Nachman  was  examined  concerning  the  contract 
made  with  the  Vir^nia-CaroUna  Chemical  Company,  a  copy  of  which 
was  offered  in  evidence  and  admitted,  and  to  the  question,  "Did 
you  send  them  a  list  of  the  notes  and  collaterals  up  to  the  ist  of 
May,  1901  ?"  objection  was  made  by  counsel  for  the  bankrupt  on 
the  ground  that  this  contract  makes  it  a  breach  of  trust,  practically, 
for  Mr.  Nachman  not  to  have  sent  in  his  funds  to  the  Virginia-Caro- 
lina Chemical  Company.  It  does  not  appear  that  the  witness  ob- 
jected to  answering  this  question  on  the  ground  that  it  would  tend 
to  criminate  him,  and  the  witness  answered  that  he  "sent  them  a 
list  of  the  parties  to  whom  he  had  sold  the  fertilizers" ;  and  to  the 
further  question,  "Did  you  sa^  this  list  is  the  correct  list  sent  by 
you?"  counsel  for  bankrupt  likewise  objected  on  the  grpund  that 
the  answer  to  the  question  would  tend  to  incriminate  the  witness. 
The  court  docs  not  perceive  that  the  answer  to  this  question  would 
have  the  effect  to  incriminate  the  witness.  It  would  infer  from  the 
general  course  of  the  examination  that  the  counsel  for  the  bankrupt 
apprehended  that  the  tendency  of  these  questions  might  lead  to  an 
inquiry  as  to-  what  the  witness  had  done  with  funds  collected  upon 
these  notes,  and  as  the  conversion  of  such  funds  would  be  a  breach 
of  trust  on  the  part  of  the  witness,  and  subject  him  to  a  prosecu- 
tion for  larceny  under  the  state  law,  counsel  endeavored  to  fn-event 
any  inquiry  whatever  concerning  the  conduct  of  the  witness  in  his 
relation  to  the  Virginia-Carolina  Chemical  Company.  Under  the 
provisions  of  section  7,  the  witness  is  compelled  to  ^ive  testimony 
concerning  his  business,  and  he  cannot  interpose  objections  which 
will  shut  out  ail  hght  whatever  from  his  creditors.  The  constitu- 
tional immunity  can  only  be  invoked  to  protect  him  from  answering 
a  question  the  answer  to  which  might  subject  him  to  prosecution. 
In  the  further  conduct  of  the  examination  the  referee  is  directed, 
whenever  a  question  is  propounded,  to  notify  the  witness  that  he 
is  not  required  to  answer  it  if  the  answer  would  tend  to  criminate 
himself.  It  is  only  questions  of  that  nature  that  he  may  refuse  to 
answer.    He  is  not  to  be  permitted  to  interpose  his  constitutional 
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immunity  as  a  shield  to  every  inquiry  concerning  his  business,  nor 
is  his  counsel  to  be  permitted  to  delay  or  obstruct  inquiry  by  making 
objections  for  him.  If  he  claims  that  the  answer  to  any  question 
propounded  would  tend  to  criminate  him,  he  cannot  be  compelled 
to  answer.  This  claim,  to  be  effective,  should  be  made  by  the  wit- 
ness himself,  but  the  referee  should  notify  him  that  a  statement 
that  such  answer  would  tend  to  criminate  him  would,  if  false,  sub- 
ject him  to  a  prosecution  for  perjury,  as  would  any  other  false  oath. 


1.  BAVKRiTPTor— AsneKED  Cuiua 

AsBlgnment  of  a  claim  against  bankmpta  entltlea  the  assignee  to  ataare 
In  the  bankrupt  estate,  If  the  assignor  la  estopped  from  making  the  same 
claim. 

Sl  Saub— ItiGHT  TO  DiscHAROB— False  Btatehbnts. 

Discharge  wUI  not  be  denied  a  bankrupt  because  he  made  oath  that 
be  had  no  money  deposited  anywhere,  when  he  did  have  $8  deposited 
with  one  to  whom  he  was  Indebted. 


Bad  faith,  deprtvlng  a  bankrupt  of  right  to  dlscliarge,  will  not  be  1d- 
ferred  because  of  slight  understatements  and  overstatements  of  debts, 
counteracting  each  other. 


A  bankrupt  does  not  lose  right  to  discharge  because  stating  that  be 
has  no  Interest  Id  real  estate  and  no  policies  of  Insurance,  though  he  has 
a  contract  to  purchase  land,  on  which  a  payment  equal  only  to  accmed 
interest  has  been  made,  and  which  a  vendor  has  a  right  to  cancel  for  non- 
performance, and  tbough  be  has  a  life  policy  on  which  he  has  made  one 
payment,  tt  not  appearing  to  have  any  surrender  valnsk 

In  Bankruptcy. 

Cotton,  Teal  &  Minor  and  W.  C.  Bristol,  for  creditors. 
Lionel  R.  Webster,  for  Mrs.  Miner. 

BEIXINGER,  District  Judge.  Mrs.  Miner  presents  a  claim 
against  her  husband's  estate  for  $2,000.  This  claim  is  made  up  of 
money  loaned  by  claimant's  father.  Smith,  to  the  bankrupt,  mer- 
chandise furnished,  and  a  note  of  the  bankrupt  to  a  third  party  paid 
by  said  Smith,  upon  which  an  account  was  stated  in  1898,  showing 
$2,000  due  Smith,  which  claim  and  account  was  assigned  to  the  claim- 
ant. The  existence  of  these  items  of  account,  and  the  settlement 
between  Smith  and  the  bankrupt,  two  years  prior  to  the  proceedings 
in  bankruptcy,  are  substantially  furoved.  The  creditors  now  object 
to  the  allowance  of  this  claim — 

"Because  it  afflrmatlTely  appears  from  the  affidavit  and  papers  composing 
the  proof  of  said  claim  that  the  same  are  contradictory  as  between  them- 
selves, and  tbat  such  moneys  as  were  received  by  the  said  Miner  were  not 
received  from  the  claimant,  but  from  one  G.  W.  Smith,  though  as  to  such 
parts  of  suid  claim  as  proved  wliicti  are  not  moneys,  that  ttiose  parts  were 
also  received  from  one  G.  W.  Smith;  because  It  appears  from  E^Iblt  A,  at- 
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taclied  to  said  claim,  that  $500  thereof  Is  for  a  note  to  one  Mrs.  Uerllng,  and 
wtilcb  as  appears  from  said  proof  was  paid  by  G.  W.  Suittk,  and  there  Is 
DO  showing  by  said  proof  by  the  said  Jennie  Miner  how  title  to  this  item 
of  the  claim  passed  to  her;  because  there  Is  nothing  to  show  In  said  proof 
the  relation  of  debtor  and  creditor  between  the  bankrupt  and  Ut  wife, 
Jomte  Minor;  because  there  to  notblnc  to  show  In  respect  of  said  claim 
any  agreement  upon  the  part  of  the  bankrupt  to  repay  the  mon^s,  the 
subject  of  claim,  to  Jennie  Miner,  his  wife;  because  It  affirmatively  appears 
that  certain  Items  of  said  claim  are  made  up  of  negotiable  notes  which  the 
said  Miner  had  given  to  third  persons,  or  bad  become  liable  thereon,  and 
the  title  to  his  said  note  to  a  third  person,  paid  by  said  Smith,  has  not 
IMtssed  to  Jennie  Miner  by  sale  or  gift  and  Indorsement;  because  there  Is  no 
proof  that  the  bankrupt  received  the  money  In  trust  for  his  wife,  or  In  any 
other  manner  than  for  the  use  and  benefit  of  either  or  both  of  them;  because 
It  appears  from  the  testimony  heretofore  taken  In  this  cause  and  given  by 
tbe  bankmiM  that  sncli  moneys  as  are  now  the  subject  of  said  claim  wen 
mon^  obtained  and  used  by  the  bankrupt  In  his  buslneas  for  tbe  Joint  usi 
of  both  himself  and  bis  wife." 

These  objections  are  technical  in  their  character.  It  is  immaterial 
that  the  money  payments  entering  into  the  claim  were  made  by  Smith, 
or  that  notes  included  in  it  were  paid  by  Smith.  If  Smith  had  a 
claim,  it  was  his  to  bestow  upon  his  daughter  if  he  saw  fit.  Nor 
is  tbe  ass^mnent  frcnn  Smith  to  the  clamant  required  to  be  <A 
technical  strictness.  All  that  need  be  shown  as  to  that  is  sucb  a 
state  of  facts  as  will  estop  Smith  from  makings  the  same  daim  made 
by  his  daughter.  Smith  does  not  himself  make  any  claim  on  ac- 
count of  these  items,  and  his  assignment  to  the  claimant  of  the  de- 
mand due  him  on  the  account  stated  is  in  the  record.  As  to  the 
proof  that  the  relation  of  debtor  and  creditor  existed  between  claim- 
ant and  the  bankrupt,  that  relation  is  shown  by  the  proof  of  the 
particular  demand,  nor  is  it  necessary  that  an  agreement  to  pay  by 
the  bankrupt  should  be  shown.  The  law  implies  such  agreement, 
and,  furtherm<x%,  the  statement  of  account  is  sufficient  prooi  of  it 
It  is  not  required  to  be  proved  that  the  bankrupt  received  the  money 
in  trust  for  his  wife.  What  he  received,  he  received  from  Smith.  He 
was  Smith's  debtor  in  the  amount  claimed,  and  this  debt  Smith  gave 
to  the  claimant  in  a  distribution  he  was  making  of  property  among 
certain  of  his  children.  If  Smith  had  not  made  this  gift,  but  had  pre- 
sented his  daim  on  the  statement  of  account  between  himself  and 
the  bankrupt,  none  of  these  objections  would  have  been  made.  The 
condition  of  the  estate  and  the  rights  of  the  other  creditors  are  not 
in  the  least  affected  by  the  fact  tbat  the  daimant,  and  not  her  father, 
is  permitted  to  prove  this  debt.  The  findii^  and  dedsicHi  of  the 
referee  expunging  this  daim  are  reversed  and  set  aside,  and  tiie 
daim  is  allowed. 

Various  objections  are  made  to  the  bankrupt's  discharge,  involving 
charges  against  him  of  perjury,  failure  to  keep  books,  and  of  con- 
cealing property.  It  is  specified  that  in  the  bankruptcy  proceedings 
he  made  a  false  oath  in  alleging  that  he  had  no  money  on  deposit 
in  any  banking  institutions  or  elsewhere,  save  the  sum  of  $52  in  the 
hands  of  the  sheriff  of  Klamath  county;  the  fact  being  that  he  had 
$7.76  in  the  hands  of  A.  Schilling  &  Co.  in  San  Francisco.  Among 
the  creditors  making  this  objection  are  A.  Schilling  &  Co.,  whom  the 
bankrupt  could  not  have  hoped  to  deceive  by  the  alleged  false  oath. 
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and  in  whose  hands  he  could  not  have  hoped  to  conceal  this  money. 
The  bankrupt,  being  indebted  to  the  firm,  may  have  thought,  as  is 
argued  in  his  behalf,  that  their  right  to  apply  the  balance  on  deposit 
on  their  debt  left  him  nothing  there.  These  circumstances  and  the 
amount  in  question  preclude  even  a  su^ici<m  of  a  sinister  puxpose 
on  the  bankrupt's  part  in  omitting  to  mention  this  $7.76  in  the  al- 
leged false  oath.  It  is  also  specified  that  the  bankrupt  made  a  false 
oath  before  the  referee  that  he  kept  a  check  book  showing  the 
amounts  of  money  kept  by  him  with  said  A.  Schilling  &  Co.,  etc.; 
that  he  made  false  oaths  as  to  his  indebtedness  to  various  pei^ons, 
omitting  to  schedule  a  debt  of  $532.70  and  one  of  $60;  that  he  stated 
that  he  owed  one  Henry  Hilp  $167,  whereas  in  truth  he  owed  him 
only  $121.83;  ^  stated  his  liability  to  Rosenthal,  Feeder  & 

Co.  to  be  $143.93,  whereas  it  was  in  fact  greater  than  this  sum  by 
$88.46;  that  he  gave  his  liability  to  Adams-Booth  Company  at 
$124.23,  while  the  debt  was  $159.97;  that  he  stated  that  he  owed 
Anna  Uerling  $500,  when  he  owed  her  nothing.  Where  the  bank- 
rupt stated  his  indebtedness  to  be  less  than  it  in  fact  was  or  omitted 
to  schedule  a  debt  it  is  charged  that  this  was  done  to  conceal  his 
true  financial  condition  from  his  creditors ;  where  the  statement  com- 
plained of  overstated  the  debt  or  induded  what  was  not  a  debt  no 
motive  is  assigned  for  the  alleged  &dse  oath.  Where  there  are  under- 
statements and  overstatements  of  debts  counteracting  each  other,  no 
inference  is  warranted  that  the  bankrupt  was  trying  to  misrepresent 
the  condition'  of  his  estate.  There  could  be  no  adequate  motive  in 
concealing  obligations  which  the  bankrupt  owed.  This  could  not 
smooth  his  way  through  bankruptcy,  and  would,  if  the  deception  was 
successful,  prevent  his  discharge  as  to  the  omitted  creditors.  More- 
oVCT,  a  debt,  however  scheduled,  would  necessarily  be  proved  at  the 
amount  actually  due.  No  possible  advantage  could  be  |;ained  by 
misstating  the  amount  of  the  debt  listed,  and  there  is  nothmg  in  the 
facts  stated  to  warrant  an  inference  of  bad  faith  against  the  bankrupt. 

With  reference  to  the  check  book,  it  is  explained  in  the  bankrupt's 
behalf  that  instead  of  a  check  book  he  kept  some  blank  checks,  with 
which  he  preserved  a  memorandum  of  the  checks  drawn.  The  dis- 
crepancy between  the  averment  and  the  fact  is  not  material. 

It  is  charged  against  the  bankrupt  that  in  his  petition  and  schedule 
he  stated  that  he  had  no  right,  title,  or  interest  tn  any  real  estate, 
whereas  he  had  an  interest  in  real  estate  to  the  extent  of  $265,  and 
that  he  stated  he  had  no  policies  of  instu'ance,  except  a  policy  on  the 
merchandise  in  the  store,  although  he  has  a  policy  in  a  life  insur> 
ance  company  payable  to  his  estate.  As  to  the  real  estate,  it  seems 
that  he  had  a  contract  of  purchase  of  a  house  and  lot  upon  which 
he  had  paid  $265,  being  not  much  more  than  the  accrued  interest 
on  the  purchase  price.  The  bankrupt  testifies  that  in  his  opinion 
the  property  was  not  his,  since  it  was  not  paid  for,  and  it  was  at  the 
option  of  the  party  with  whom  he  had  contracted  to  cancel  the  con- 
tract of  purchase  iot  nonfulfillment  on  the  bankrupt's  part.  This 
seems  to  be  the  fact.  In  any  event,  such  an  opmion  would  not  be 
unnatural  under  the  circumstances,  and  it  is  a  sufficient  explanation 
of  the  omission  complained  of,  when  taken  with  the  fact  that  the 
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contract  of  purcha&e  was  left  by  the  bankrupt  with  his  papers.  As 
to  the  life  insurance  policy  the  bankrupt  testifies  that  only  one  year's 
premium  had  been  paid,  and  he  did  not  know  whether  it  had  any 
surrender  value  or  not.  In  order  to  justify  an  inference  of  fraud  from 
this  omission,  it  ought  to  be  shown  that  there  was  reasonable  ground 
for  the  belief  that  the  policy  had  a  surrender  value,  and  it  does  not 
appear  that  in  fact  it  had  such  value. 

It  is  charged  that  the  bankrupt  valued  his  merchandise  at  $3,500^ 
and  that  there  is  merchandise  of  the  value  of  $1,614.14  unaccounted 
for.  No  other  goods  are  found  or  traced  than  what  was  turned  over 
to  the  trustee.  The  condusicHi  that  merchandise  hat  not  been  ac- 
counted for  is  reached  by  figuring  up  the  merchandise  account  from 
different  ledgers.  It  is  one  of  the  specifications  against  the  bank- 
rupt that  he  failed  to  keep  books  of  account  of  the  amounts  of  mer- 
chandise purchased  and  sold  by  him.  If  he  did  so  fail  to  keep  books, 
then  the  conclusion  reached  from  the  books  as  to  a  definite  amount 
of  merchandise  unaccounted  for  is  of  no  value.  It  seems  that  he  did 
keep  books  of  merchandise  bought  and  sold.  As  to  the  reliableness 
of  these  books,  that  is  another  question.  From  these  books  the  ob- 
jecting creditors  figure  goods  unaccounted  for  as  stated,  amounting 
to  above  $1,600,  upon  the  basis  of  the  invoice  taken,  while  the  bank- 
rupt's attorney  figures  from  the  same  books  that  the  goods  accounted 
for  are  of  a  value  more  than  $1,700  greater  than  the  estimate  given 
by  the  bankrupt. 

Upon  such  consideration  of  these  objections  as  I  have  been  able 
to  give  them,  and  of  the  other  objections  not  specifically  referred  to, 
I  conclude  that  the  facts  and  circumstances  relied  upon  by  the  6b- 
jecting  creditors  are  not  sufficient  to  justify  an  inference  of  purpose 
on  the  part  of  the  bankrupt  to  misrepresent  the  true  condition  01  his 
affairs  or  to  secrete  any  of  his  property.  In  my  opinion,  the  objec- 
tions are  not  sustained  by  the  evidence,  and  the  findings  and  order 
herein  will  conform  to  this  opinion. 


1  BANEBiTPTa— Who  abb  GaEDiTOits— Accomhodatioh  Uaksbs  or  Noras— 

Prbperbnces. 

Banbr.  Act,  8  provides  tbat  "a  person  shall  be  deemed  to  have 
(Iren  a  prefei-w<»  If,  being  Insolvoit,  be  has  •  •  *  made  a  tranaftf 
of  any  of  his  property  and  the  effect  of  the  enforcement  of  auch  •  *  • 
transfer  wiU  be  to  enable  any  one  of  bis  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors."  Beld,  tbat  an 
accommodation  maker  on  a  note  executed  by  a  bankrupt  was  not  in 
any  sense  a  creditor  of  the  bankrupt,  whore  he  had  not  been  called  on 
to  pay  the  note,  or  any  part  thereof,  and  could  not  be  deemed  to  have 
recelve<1  a  prefereuce  merely  because  the  bankrupt  had,  within  four 
months  of  the  adjudication,  paid  the  amount  of  the  note  to  the  payee. 

tl  SaHB— PABrBRBNCBS— RBC07BRT  BaCK— PbRSONB  LIABUB. 

Bankr.  Act  %  OOh,  provldli^  tbat  **If  a  bankrupt  shall  hare  glren  a 
preference  wlttaln  four  months  before  the  filing  of  the  petition   •   •  • 
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and  the  person  recelring  It  or  to  be  benefited  tberebr,  or  his  agent  actins 
thei'eia,  shall  have  had  reasonable  caxiBe  to  beUeve  that  it  was  in- 
tended thereby  to  ifive  a  preference.  It  shall  be'  voidable  by  the  trostee 
and  he  may  recoTer  the  property  or  Its  ralne  ancb  pmon,**  does 
not  authorize  tlie  recofery  from  an  accommodatkHi  maker  on  a  note 
executed  by  the  bankrupt  of  a  payment  made  tbereon  by  the  bankn^ 
of  his  own  accord,  and  not  at  the  Instigation  or  with  the  knowledge  of 
anch  accommodation  maker,  though  the  payment  was  made  within 
fonr  months  of  the  adjudication. 

Sale  &  Sale,  for  plaintiff. 

Stewart,  Cunningham  &  Eliot,  for  defendants. 

ADAMS,  District  Judge.  This  is  a  demurrer  to  a  complaint  in 
an  action  at  law  instituted  by  the  plaintiff,  as  trustee  of  the  estate 
of  Siegel-Hillman  Dry  Goods  Company,  in  bankruptcy,  against  Fer- 
dinand Siegel  and  Joseph  Siegel.  The  demurrer  is  addressed  to 
the  second  and  third  counts  of  the  complaint,  but,  as  all  the  legal 
questions  raised  can  be  determined  by  consideration  of  one  of  them, 
attention  will  be  confined  to  the  demurrer  to  the  second  count. 
The  count  charges,  in  substance,  that  the  bankrupt  corporation  was 
indebted  to  the  Corn  Exchange  Bank  of  New  York  upon  divers 
notes,  aggregating  the  sum  of  ^0,000 ;  that  these  notes  were  signed 
by  the  bankrupt  and  by  the  defendants  as  co-makers,  and,  so  signed, 
were  delivered  to  the  Corn  Exchange  Bank  in  settlement  of  the 
indebtedness  of  the  bankrupt  corporation ;  that  the  defendants  were 
mere  accommodation  makers  for  the  bankrupt;  that,  within  four 
months  before  filing;  of  a  petition  in  bankruptcy  against  the  cor- 
poration, it,  while  insolvent,  paid  the  Corn  Exchange  Bank  the 
amount  due  on  the  notes.  There  is  no  allegation  that  the  bank 
knew  of  the  insolvency  of  its  debtor  at  the  time  it  received  the 
money,  or  that  it  had  any  cause  to  believe  that  it  was  intended  by 
such  payment  to  give  any  preference,  within  the  meaning  of  the 
bankruptcy  act.  Neither  is  there  any  allegation  showing  that  the 
defendants  had  any  participation'  in,  or  knowledge  of,  the  payments, 
as  and  when  they  were  made  to  the  bank.  There  is,  however,  an 
allegation  that  the  bankrupt,  at  the  time  of  making  the  payments 
to  the  bank,  intended  that  the  same  should  operate  as  a  preference 
to  the  defendants.  The  legal  conclusion  is  then  pleaded  that  the 
payments  so  made  were  made  for  the  benefit  of  the  defendants,  and 
operated  to  g^ve  them  a  preference,  and  were  so  intended  by  the 
bankrupt,  and  that  the  defendants  at  the  time  of  receiving  such 
preference  had  reasonable  cause  to  believe  that  by  such  payments 
to  the  bank  it  was  intended  to  give  them  a  preference,  within  the 
meaning  of  section  6ob  of  the  bankruptcy  act.  This  suit  was  ac- 
cordingly brought  to  recover  from  the  defendants  the  amoimt  so 
paid  by  the  bankrupt  to  the  Corn  Exchange  Bank. 

Stripped  of  verbiage,  the  question  presented,  as  I  understand  it, 
is  whether  the  payment  by  an  insolvent  debtor,  within  four  months 
of  bankruptcy,  of  notes  on  which  the  debtor  is  liable  as  principal, 
entitled  the  trustee  of  his  estate  in  bankruptcy  to  recover  the  amount 
of  payments  so  made  to  the  creditor,  from  an  accommodation  makv 
of  the  notes,  who  was  jointly  liable  to  the  creditor  for  their  pay- 
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raent,  but  who  neither  participated  in,  nor  knew  of,  the  payment 
when  made  to  the  creditor,  on  the  sole  ground  that  the  necessary 
result  of  such  payment  was  to  relieve  the  accommodation  maker 
from  his  obligation  to  pay  the  same. 

Section  6oa  of  the  bankruptcy  act  defines  a  preference  thus : 

"A  person  shall  be  deemed  to  bare  glren  a  prefereoce  ff,  being  Insolvent, 
he  has  •  •  *  made  a  transfer  of  any  of  bis  property  and  the  effect  of 
tbe  enforcement  of  sncb  •  •  *  traDBfo'  will  be  to  enable  any  mie  of 
falB  creditors  to  obtain  a  greater  percentage  of -his  debt  than  any  oUur  of 
such  creditors  of  tbe  same  claBS." 

The  important  and  essential  element  of  a  preference  is  that  a 
creditor  of  the  bankrupt  must  have  obtained  a  greater  percentage 
of  his  debt  than  any  other  of  such  creditors. 

Subdivision  "b"  of  section  60  provides  for  recovering  preferences 
from  the  persons  who  have  received  them.    It  is  as  follows : 

*'If  a  bankmpt  shall  hare  given  a  preference  within  four  months  before 
tbe  filing  of  the  petition  •  •  •  and  the  person  receiving  It,  or  to  tw  bene- 
fited thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable  cause  to 
believe  that  U  was  intended  thereby  to  give  a  preference,  It  shall  be  voidable 
by  tbe  trustee,  and  he  may  recover  the  property  or  Ita  value  from  such  per- 
son." 

It  is  not  contended  in  this  case  that  the  person  actually  receiving 
the  preference,  or  his  agent  acting  therein,  is  liable  for  the  same; 
but  it  is  contended  that  the  persons  "benefited  thereby,"  namely, 
the  accommodation  makers,  have  received  a  preference,  and  are 
therefore  liable  to  restore  the  same  to  the  trustee  in  bankruptcy. 
I  am  tmable  to  agree  with  plaintiff's  cpunsel  in  their  contention  that 
the  accommodation  maker  of  a  note^  before  he  is  called  upon  to 
pay  the  same,  is  in  any  sense  a  creditor  of  the  principal  debtor, 
within  the  meaning  of  the  bankruptcy  act,  until  be  has  paid  the 
obligation,  or  some  part  of  it,  for  which  he  has  become  surety  for 
the  debtor.  He  has  no  claim  or  demand  against  the  principal  in 
the  note,  and  certainly  he  has  none  provable  in  bankruptcy.  This, 
I  think,  is  the  necessary  meaning  of  section  57,  subd.  "i,"  of  the 
bankruptcy  act.    It  is  as  follows: 

"Whenever  a  creditor  whose  claim  against  a  bankrupt  estate  Is  secured 
by  the  Individual  undertaking  of  any  person,  falls  to  prove  such  claim,  such 
person  may  do  so  tn  the  creditor's  name,  and  If  he  discharge  such  under- 
taking In  whole  or  tn  part,  he  shall  be  subrogated  to  that  extent  to  the  rights 
of  the  creditor." 

In  other  words,  an  accommodation  maker  must  discharge  the 
undertaking,  in  whole  or  in  part,  before  he  can  be  subrogated  to 
the  rights  of  the  creditor.  Until  he  discharges  such  undertaking  in 
whole  or  in  part,  the  principal  debtor  owes  him  nothing;  and  he 
cannot,  within  the  purview  of  the  bankruptcy  act,  occupy  the  at- 
titude or  assert  any  rights  of  a  creditor  against  the  estate  of  the 
bankrupt.  If  such  is  thie  case,  he  clearly  ought  not  to  be  subjected 
to  the  obligations  imposed  upon  creditors,  as  such,  in  other  pro- 
visions of  the  act. 

From  the  foregoing  legislative  construction,  as  well  as  from  com- 
mon learning  with  respect  to  the  nature  of  the  contract  and  obliga- 
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tion  of  a  surety,  I  conclude  that  no  liability  can  rest  against  these 
defendants  on  the  ground  that  they,  as  creditors  of  the  bankrupt 
corporation,  have  received  a  preference  from  the  corporation. 

The  foregoing  conclusion  might  dispose  of  the  demurrer  under 
consideration,  as  the  theory  of  the  complaint  undoubtedly  is  that 
the , defendants  occupied  such  a  position  with  respect  to  the  bank- 
rupt that  they,  as  creditors  of  the  bankrupt,  had  received  a  prefer- 
ence, within  the  meaning  of  section  60,  supra,  by  reason  of  the 
payment  made  to  the  Com  Exchange  Bank  But  the  argument  took 
wider  scope,  and  was  based  largely  upon  the  following  proposition: 
Tlial  a  transfer  of  property  to  "any  one"  of  the  creditors  might  be 
recovered  back,  not  alone  from  the  creditor  who  received  the  trans- 
fer, but  from  any  other  person  who  might  have  been  incidentally 
"benefited  thereby."  This  contention  necessarily  requires  a  con- 
struction to  be  placed  upon  the  language  employed  in  section  60, 
subd.  "b."  As  I  understand  the  provisions  of  the  bankruptcy  act 
(section  6oa,  supra),  it  is  only  a  creditor  of  the  bankrupt  who  may 
receive  any  preference.  The  act,  in  all  its  provisions,  clearly  con- 
templates this.  Section  6oa,  in  defining  what  a  preference  is,  in 
substance  says  that  it  must  enable  one  creditor  to  get  a  greater 
percentage  of  his  debt  than  any  other  creditor  of  the  same  class. 
Section  57,  subd.  "g,"  dealing  with  the  same  subject,  provides  as 
follows:  **The  claims  of  creditors  who  have  received  preferences 
shall  not  be  allowed,"  etc.  Section  60,  subd.  "c,"  in  language,  pro- 
vides "that  if  a  creditor  has  been  preferred,  and  afterwards  in  good 
faith  gives  the  debtor  further  credit,"  etc.  All  of  these  sections, 
taken  together,  to  my  mind  clearly  indicate  that  congress  intended 
to  limit  the  class  of  person*  to  whom  preferences  might  be  made 
to  creditors  of  a  bankrupt  only.  Section  60,  subd.  "b,"  neither 
changes  the  elements  of  a  preference  as  defined  by  subd.  "a,"  nor 
does  it  enlarge  the  class  which  may  be  preferred.  It  simply  pro- 
vides for  the  recovery  of  the  preferential  payments  from  a  person 
who  may  have  been  preferred,  and  is  predicated  upon  the  existence 
of  a  preference  as  defined  in  the  preceding  subdivision.  It  super- 
adds, however,  as  a  condition  to  the  right  of  recovery,  knowledge, 
or,  rather,  reasonable  cause  to  believe,  on  the  part  of  the  recipient 
of  a  preference,  that  the  payment  to  him  was  intended  by  the  bank- 
rupt to  be  such  a  preference.  The  langua|;e  relied  upon  by  plain- 
tiff's counsel  as  enlarging  the  class  of  recipients  of  preferences  so 
as  to  include  accommodation  makers  or  indorsers  of  the  bankrupt's 
paper,  before  legal  liability  is  fixed  against  them,  is  as  follows : 

"If  a  bankrupt  shall  have  given  a  preference  [as  deflned  In  snbdlTlslon 
"a"],  and  the  person  receiving  it  to  be  benefited  ttaehy,  or  his  agent  act- 
ing tha%ln,  shall  have  bad  reasonable  cause  to  bellave  that  it  was  intoidcd 
thereby  to  give  a  preference,  it  shall  be  voidaUe  by  the  trustee,  and  be  may 
recover  the  property  or  Its  value  from  sacfa  person." 

The  language  thus  employed  does  not  in  terms  purport  to  enlai^ 
the  class  wliich  might  be  the  recipients  of  unlawful  preferences.  That 
matter  is  fixed  and  determined  in  the  preceding  section.  "If  *  *  • 
the  person  receiving  it  or  to  be  benefited  thereby^  or  kis  agent  acting 
ilierein,  shall  have  had  reasonable  cause  to  believe,"  etc.   This  language 
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seems  to  have  been  em[^0)red  for  the  purpose  of  subjectit^  any 
creditor,  who  may  have  received  or  been  benefited  by  a  preference,  to 
liability  for  return  of  i»*eferential  payments, — ^not  if  he  who  actually  or 
manually  received  it  alone  had  knowleds^e  that  a  preference  was  in- 
tended, but  if  he  or  any  one  else  acting  K>r  him  had  such  knowledge. 
The  words  tmderscored  above,  instead  of  enlarging  the  class  of  re- 
cipients  of  unlawful  preferences,  seem  to  have  been  inserted,  ex  in- 
dustria,  to  bind  any  creditor  who  may  have  received  such  preference 
to  any  knowledge  which  his  agents  had  of  the  bankrupt's  intention, 
and  were  intended  to  impute  that  knowledge  to  the  benefited  creditor 
himself.  The  final  words  of  the  section,  which  provide  for  recovering 
the  amount  of  the  preferential  payment  from  "such  person,"  obviously 
refer  to  such  person  as  might,  under  the  law,  have  received  a  prefer- 
ence, and  who  either  actually  received  it,  or  was  benefited  thereby, 
namely,  a  creditor  of  the  bankrupt. 

The  foregoing,  in  my  opinion,  presents  a  correct  analysis,  and 
shows  the  true  meaning  of  the  sections  of  the  law  in  question.  To 
hold  that  an  accommodation  maker  of  the  commercial  paper  of  a 
bankrupt,  against  whom  no  liability  was  fixed,  and  who  was  at  the 
time  of  the  institution  of  the  proceedings  in  bankruptcy  in  no  man- 
ner a  creditor  of  the  bankrupt,  and  who  never  became  such,  was 
so  incideqtally  benefited  by  the  payment  of  the  notes  by  the  prin- 
cipal debtor,  with  which  he  had  nothing  to  do,  and  which  he  could 
not  prevent,  as  to  subject  him  to  liability  to  the  trustee  because  of 
such  payment,  would,  in  my  ofMnion,  be  an  unwarranted  perversion 
of  the  provisions  of  the  bankruptcy  act.  It  would  eliminate  all  those 
carefully  inserted  provisions  qualifying  and  defining  what  is  a  prefer- 
ence within  the  meaning  of  the  act,  and  would  work  a  palpable  in- 
justice. The  conclusion  thus  reached  is,  in  my  opinion,  fortified  by 
a  consideration  of  the  provisions  of  the  bankruptcy  act  of  1867,  and 
adjudications  thereunder.    Section  35  of  that  act  provides  as  follows : 

"It  &T1J  person  being  Insolvent  w  la  contemplation  of  InsolToicy,  within 
four  months  before  the  filing  of  the  petlUon  by  or  against  him,  with  a  view 
to  glTe  a  preference  to  any  creditor  or  person  fasTing  a  claim  against  him, 
or  who  is  under  any  liabUl^  tor  blm,  *  *  •  makes  any  payment  pledge, 
assignment  transfer,  or  conveyance  of  any  part  of  hla  property,  either  direct- 
ly or  Indirectly,  absolutely  or  conditionally, — the  person  receiving  such  pay- 
ment, pledge,  assignment  transfer,  or  conveyance,  or  to  be  benefited  tliereby, 
*  •  •  having  reasonable  cause  to  believe  such  person  Is  Insolvent  and 
that  *  •  *  payment  pledge,  assignment  or  conveyance  Is  made  In  fraud 
of  the  provisions  of  this  act— the  same  shall  be  void,  and  the  assignee  may 
recover  ttie  property,  or  the  value  of  It  from  the  person  bo  receiving  It  or 
BO  to  be  t)eneflted." 

Section  39  of  the  act  of  1867  is,  in  part,  as  follows : 

"If  any  person  who  being  bankrupt  or  Insolvent  or  In  contemplatjon  of 
bankruptcy  or  Insolvency,  shall  make  any  payment  gift  grant  sale,  convey- 
ance or  transfer  of  money,  or  other  property,  estate,  rights  or  credits,  or 
give  any  warrant  to  confess  Jndpment,  or  procure  or  sutCer  his  property  to 
be  taken  on  legal  process,  with  intent  to  give  a  iveference  to  one  or  more 
of  his  creditors,  or  to  any  person  or  perstma  who  are.  or  may  be  liable  for 
him  as  Indoraeis.  ball,  soretles,  or  otherwise,  or  wlUi  tbe  Intent  by  such  dis- 
position of  his  pTop«l7,  to  defeat  or  d^ny  the  <^>eratIon  of  this  act"  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy,  **and  If  ancb  person  shall 
be  adjudged  a  bankrupt  the  assignee  may  recover  back  the  money  or  other 
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property  so  paid,  conreyed,  sold,  assigned,  or  trsDsferred  contrary  to  Oils  act: 
provided  the  person  receiving  such  payment  or  conveyance  bad  reasonable 
cause  to  believe  that  a  fraud  on  this  act  was  intended  and  that  the  debtor 
was  iusolreut.*' 

Without  analyzing  the  foregoing  provisions  of  the  act  of  1867, 
it  is  at  once  observed  that  their 'scope  with  respect  to  preferences 
is  much  broader  than  is  found  in  the  act  of  18^.  The  dass  who 
might  have  received  a  preference  is  not,  in  terms,  limited  to  creditors, 
but  specifically  comprehends  any  person  who  is  under  any  liability 
for  the  bankrupt.  Any  payment  or  transfer  of  money  or  property 
by  an  insolvent  with  the  intent  to  give  a  preference  to  his  creditors, 
or  "to  any  person  or  persons  who  are  or  may  be  liable  for  him  as 
indorsers,  bail,  sureties  or  otherwise,"  or  with  intent  "to  defeat  or 
delay  the  operation  of  the  act,"  was  by  section  39  made  an  act  of 
bankruptcy,  and,  by  the  same  section,  entitled  the  assignee  to  recover 
the  amount  thereof.  The  particular  features  to  which  I  wish  to  at- 
tract attention  are  those  which  contemplate,  in  direct  and  positive 
terms,  the  contingency  of  preferences  being  given  to  persons  under 
any  liability  for  the  bankrupt,  or  to  persons  liable  for  him  as  in- 
dorsers, bail,  sureties,  or  otherwise,  and  also  to  that  provision  per- 
mitting recovery  from  the  persons  receiving  preferences  when  the 
same  were  made  in  fraud  of  the  provisions  of  the  act.  There  were 
certain  adjudications  imder  the  act  of  1867  holding,  in  substance  and 
effect,  that,  even  under  the  broad  and  comprehensive  provisions  of 
that  act,  recovery  could  not  be  had  against  an  indorser  or  surety  un- 
der facts  and  drcumstances  similar  to  those  involved  in  the  present 
case.  In  the  case  of  Thomas  v.  Woodbury,  Fed.  Cas.  No.  13,916, 
it  was  held  by  the  United  States  district  court  of  Maine  (Fox,  J.), 
that  the  payee  and  indorser  of  a  note  paid  by  the  insolvent  maker 
to  the  holder,  in  the  usual  course  of  business,  within  four  months 
of  bankruptcy  of  the  maker,  was  not  chargeable  with  taking  or  re- 
ceiving a  preference,  where  the  indorser  neither  received  the  mone}*, 
nor  actually  procured,  suggested,  or  aided  its  payment,  even  though 
he  knew  the  maker  was  insolvent.  To  the  same  effect,  also,  is  the 
case  of  Singer  v.  Sloan,  Fed.  Cas.  No.  12,899,  decided  by  this  court 
(Treat,  J.),  So  far  as  I  am  aware,  in  all  the  cases  decided  by  the 
district  courts  under  the  act  of  1867,  in  which  an  indorser  was  held 
liable  to  restore  money  to  the  assignee  in  bankruptcy,  it  was  be- 
cause he  had  actively  procured  the  payment  to  be  made,  or  actively 
participated  in  the  receipt  of  the  money  or  property  from  the  bank- 
rupt's estate  in  such  a  way  and  manner  as  to  constitute  a  fraud  upon 
the  provisions  of  the  bankruptcy  act.  Such  is  the  effect  of  the  fol- 
lowing cases:  Ahl  v.  Thorner,  Fed.  Cas.  No.  103;  Sill  v.  Solberg 
(C.  C)  6  Fed.  468;  Scammon  v.  Cole,  Fed.  Cas.  No.  12,432;  Id., 
12,433;  Cookingham  v.  Morgan,  Fed.  Cas.  No.  3,183.  Accordingly 
I  think  it  may  be  safely  said  that  even  though  the  cases  relied  upon 
by  plaintiff's  counsel  might  have  been  authority  for  holding  an  in- 
dorser or  surety  to  liability  under  the  act  of  1867,  whereby  a  trans- 
fer to  any  person  under  liability  for  the  bankrupt,  as  indorser,  bail, 
surety,  or  otherwise,  in  known  fraud  of  the  act,  might  be  recovered 
from  the  person  receiving  it  or  to  be  benefited  by  it,  they  afford  no 
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authority  for  recovery  against  such  person  under  the  ^esent  bank- 
ruptcy act,  which  contains  no  provision  in  terms  avoiding  the  Ref- 
erence to  the  person  under  liability  for  the  bankrupt,  such  as  in- 
dorser  or  surety,  and  which  contains  no  provision  lor  recovery  of 
money  paid  in  known  fraud  of  the  act.  Moreover,  I  am  persuaded 
that  congress,  by  eliminating  the  provisions  just  referred  to  from 
the  present  act,  and  doing  so  with  full  knowledge  of  all  the  provi- 
sions of  the  act  of  1867,  manifested  a  clear  intention  not  to  subject 
indorsers  or  sureties  to  the  liability  now  sought  to  be  enforced 
against  them  under  the  facts  of  the  present  case.  The  present  bank- 
ruptcy act,  as  is  well  known,  was  distinctly  a  compromise  measure. 
For  a  long  time  before  its  enactment,  congress  had  under  considera- 
tion bills  and  amendments  relating  to  bankruptcy  legislation.  They 
had  for  years  received  critical  consideration*  in  congress,  and  after 
much  discussion  there,  and  much  general  public  debate,  the  [H'esent 
act  became  a  law.  Its  provisions  in  relation  to  preferences,  and  the 
right  of  recovery  of  the  same  from  a  creditor  only,  must  be  treated, 
in  the  light  of  the  former  more  drastic  act,  and  in  the  light  of  the 
facts  just  alluded  to,  as  the  deliberate  expression  of  the  legislative 
will ;  and  accordingly  no  interpretation  should  be  put  upon  the  same 
which  would  impute  uncertainty  to  the  legislative  mind  on  this  sub- 
ject, and  certainly  no  interfvetation  ought  to  be  indulged  which  would 
embody  in  the  iH-esent  act  any  of  the  provisions  of  the  act  of  1867 
industriously  omitted  by  congress. 

The  foregoing  observations  are  made  with  special  reference  to  the 
case  in  hand,  wherein  it  appears  that  the  defendants,  as  sureties  for 
the  bankrupt,  had  no  knowledge  oi,  or  participation  in,  the  payment 
of  the  debt  by  the  bankrupt  to  the  creditor,  and  are  not  intended  to 
express  any  ofMnion  upon  a  question  which  might  arise  in  case  .the 
surety  had  offidously  interfered  to  {n'ocure  the  payment  of  the  debt 
in  order  to  secure  his  own  immunity.  Such  facts  might  or  might  not 
create  a  liability  against  him  on  grounds  unnecessary  now  to  he  dis- 
cussed. 

Attention  is  called  by  counsel  for  plaintiff  to  the  case  of  Bartholow 
V.  Bean,  iS  Wall.  635,  21  L.  Ed.  866,  and  it  is  claimed  that  that  case 
is  controlling  of  the  one  now  before  the  court.  A  careful  considera- 
tion of  it,  however,  convinces  me  that  it  has  no  applicability.  The 
point  in  judgment  in  that  case  was  whether  the  fact  that  a  creditor 
who  received  payment  of  his  debt  at  a  time  and  under  circumstances 
constituting  a  preference,  within  the  meaning  of  sections  35  and  30 
of  the  act  erf  186^,  could  escape  liability  therefor  on  the  sole  ground 
that  there  was  an  indorser  on  his  paper,  against  vAiom  liability  was 
fixed.  It  was  contended  by  the  defendant  that  he  was  compelled  to 
receive  pa3rment  when  tendered  by  the  principal  debtor,  or  lose  re- 
course over  against  the  indorser,  and  for  that  reason  that  he  was  not 
liable  to  return  the  preference  to  the  assignee  in  bankruptcy.  The 
suit  against  Bartholow  was  based  on  the  charge  that  he  had  re- 
ceived a  preference,  and  had  received  money  in  fraud  of  the  bank- 
ruptcy act.  The  court  held  that  a  refusal  of  payment  by  the  creditor 
under  such  circumstances  would  not  have  discharged  the  indorser, 
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and  that  was  the  cmly  question  in  judgment  In  the  ojnnton,  however^ 
the  court  took  occasion  to  say: 

"Tlie  statute.  In  express  terms,  forbids  such  preference,  not  only  to  an  or- 
dinary creditor  of  tbe  bankrupt  but  to  any  person  who  Is  under  any  liability 
tor  him:  and  It  not  only  forbids  payment,  but  It  forbids  any  transfer  or 
pledge  of  property  as  security  to  indemnify  such  persons.  It  la,  therefore, 
very  evident  that  tbe  statute  did  not  Intend  to  place  an  Indco-ser  or  other 
surety  In  any  better  position  In  this  r^ard  Hian  the  principal  creditor,  and 
that  It  the  payment  In  the  case  before  as  bad  been  made  to  tbe  Indoraer,  It 
would  have  been  recoverable  by  the  assignee." 

So  far,  it  seems  to  me,  the  court  based  its  observation  upon  that 
peculiar  provision  of  the  act  of  1867  forbidding  preferences  to  any 
person  who  is  under  any  liability  for  the  debtor;  but  the  court  goes 
on  as  follows : 

"If  tbe  Indorser  had  paid  the  note,  as  be  was  legally  bound  to  do,  when  It 
fell  due,  or  at  any  time  afterwards,  and  then  received  the  amount  of  the 
bankrupt,  It  could  certainly  have  been  recovered  of  him." 

Such  is  undoubtedly  true  both  under  the  old  law  and  the  present 
law,  because,  under  such  circumstances  as  are  disclosed  in  the  case, 
the  indorser  would  have  been  the  creditor  of  the  bankrupt.  The  court 
then  goes  on  as  follows: 

"Or  if  the  money  had  been  paid  to  him  directly,  Instead  of  the  bender  of 
the  note.  It  could  have  been  reoovered,  or  If  the  money  or  other  propoty  had 
becm  placed  In  his  band  to  meet  ttte  note,  or  to  secure  him,  instead  of  pay- 
ing It  to  tbe  bankers,  he  would  have  been  liable." 

In  the  last-mentioned  observation  the  court,  in  its  hypothesis,  makes 
the  indorser  an  active  participant  in  securing  the  payment  of  the  debt 
in  order  to  relieve  him  from  liability ;  and  accordingly,  imder  the  pro- 
vision of  the  act  of  1867,  he  was  liable,  because  he  was  a  person  under 
liability  for  the  bankrupt,  who  had  received  a  preference  by  receiving 
an  amoimt  of  money  suflRcient  to  exonerate  him  from  liability.  I  fail 
to  find  in  this  decision  an3rthing  whatever  which  disturbs  the  con- 
clusion hereinbefore  reached  in  the  present  case.  The  court  there 
was  dealing  with  a  case  under  a  different  statute,  invoking  a  diflFerent 
provision  from  the  one  now  found  in  the  present  bankruptcy  act, 
and,  in  its  hypothetical  cases,  assuming  a  state  of  active  participation 
by  the  indorser,  resulting  in  a  direct  pecuniary  benefit  to  him.  The 
conclusion  reached  by  the  supreme  court  of  Rhode  Island  in  the 
recent  case  of  Landry  v.  Andrews,  6  Am.  Bankr.  R.  281,  48  Atl.  1036, 
relied  upon  by  plaintiff's  counsel,  was  not  the  result  of  any  inde- 
pendent reasoning  by  that  court,  but  was  based  upon  what  it,  in  my 
opinion,  improperly  interpreted  Barthoiow  v.  Bean,  supra,  to  teach, 
and  therefore  has  no  persuasive  influence. 

For  the  reasons  hereinbefore  given,  the  demurrer  to  the  second  and 
third  counts  of  the  petition  must  be  sustained^ 
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(District  Ooort.  8.  D.  New  Tork.   Unj  8,  1902.) 


L  Bankbottot— PossBSaioN  of  Propbbtt. 

The  trustee  being  Tested  wltb  the  title  of  bankm^  u  of  date  of  the 
adjadlcation  (Bankr.  Act  1896.  }  70).  and  possesBlon  of  his  {vopert?  being 
then  constructlTcly  In  the  bankruptcy  court,  the  mortgagee  of  bankrupt, 
who  thereafter  takes  possesBlon  of  the  mortgaged  property,  does  not  get 
legal  possession,  and  no  right  of  his  Is  Invaded  1^  the  trustee  taking 
pOBseaslm.^ 

9l  Same— IffjuKCTiON  AOATiiaT  AonOH  in  State  Coukt. 

A  court  of  bankruptcy,  under  the  power  given  It  by  Bankr.  Act,  f  2 
06),  and  General  Order  12.  cl.  3  (32  a  0.  A.  xvi,  89  Fed.  t11).  to  stay 
proceedings  in  a  state  conrt,  will  enjoin  action  against  the  trustee,  where 
It  Is  clear  the  taking  by  him  of  bankrupt's  property  from  plaintiff  was 
not  wrongful,  as  alleged,  and  eoDUnnance  of  the  action  will  embarrass 
the  admlnlatratioa  of  the  estate.* 

In  Bankruptcy.  Motion  by  trustee  for  injunction  against  zttioa  in 
ftate  court. 

Blumenstiel  &  Hirsch,  for  the  motion. 
David  £.  Grossman,  opposed. 

ADAMS,  District  Judge.  This  is  a  motion  upon  a  petition  by 
Robert  A.  Inch,  formerly  receiver  and  now  trustee  of  the  bankrupt 
estate,  to  restrain  the  prosecution  of  an  action  brought  against  him 
in  a  state  court  by  Morris  D.  Kopple.  The  action  is  for  the  recovery 
of  $8oo,  damages  alleged  to  have  been  caused  to  the  plaintiff  by  the 
wrongful  taking  and  carrying  away  from  his  possession  of  certain 
chattels  which  the  plaintiff  alleges  were  mortgaged  to  him  on  the 
27th  day  of  December,  1901,  to  secure  a  loan,  and  thereafter  duly 
taken  possession  of  by  him  under  the  terms  of  the  mortgage.  Tlie 
action  was  not  brought  against  Inch  in  his  official  capacity,  but 
merely  demanded  a  personal  judgment. 

The  defendant  seeks  the  protection  of  this  court  upon  the  allega- 
tion that  he  took  possession  of  the  property  by  virtue  of  his  ap- 
pointment as  receiver  by  this  court,  and  that  leave  of  this  court  has 
not  been  obtained  to  sue  him.  He  also  alleges  that  the  alleged  mort- 
gagee consented  that  the  receiver  should  take  possession  of  the 
property  and  sell  the  same,  provided  that  it  realized  more  than  the 
amount  of  the  claim  of  $800,  and  the  fund  should  be  subject  to  a 
lien  for  that  amount.  The  petitioner  also  alleges  that  the  property 
realized  more  than  the  stipulated  amount,  was  turned  over  by  him 
as  receiver,  and  now  held  by  him  as  trustee  subject  to  the  order  of 
the  court.  The  plaintiff  in  the  action  opposes  the  motion,  denying 
the  consent  as  alleged. 

The  fact  that  the  petitioner  was  a  receiver  of  a  court  would  not 
ordinarily  afford  him  immunity  for  a  tortious  act,  such  as  is  alleged 
here  (Curran  v.  Craig  [C  C]  22  Fed.  loi;  Barton  v.  Barbour,  X04 

1  See  Bankruptcy.  voL  6,  Cent  Dig.  g  193  [e]. 

t  Restraining  proceedings  in  state  courts,  see  notes  to  Gamer  Second  Nat 
Bank,  10  C.  O.  A.  90;  Central  Trwt  G&  v.  Grantham.  27  a  OL  A.  870. 
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U.  S.  126,  134,  26  L.  Ed.  672;  Beach,  Rec.  §  654);  and  even  if  he 
were  sued  for  his  official  acts,  being  a  federal  receiver,  his  contention 
that  leave  of  court  should  first  have  been  obtained  could  not  be  sus- 
tained (24  Stat.  552,  c.  373;  25  Stat.  433,  436.  c  866;  Railway  Co.  v. 
Cox,  145  U.  S.  593,  6oi-,  602,  12  Sup.  Ct.  905,  36  L.  Ed.  829).  But 
the  statutes  which  permit  such  actions  without  leave  of  court  pro- 
vide that  they  should  be  subject  to  the  general  equity  jurisdiction  of 
the  court  in  which  the  receiver  was  appointed,  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  justice.  The  question  here  is 
whether  the  petitioner  is  entitled  to  invoke  the  equity  powers  of  a 
bankruptcy  court  upon  the  facts  as  presented. 

It  appears  that  Gutman  and  Wenk  were  adjudicated  involuntary 
bankrupts  on  the  4th  day  of  January,  1902.  On  the  next  day  the 
plaintiff  Kopple  took  possession  of  the  mortgap^d  property.  The 
loan  was  not  due  at  the  time,  and  the  justification  for  the  act  was 
alleged  to  be  found  in  a  clause  in  the  mortgage  to  the  effect  that 
the  mortgagee  might  take  possession  of  the  property  at  any  time  if 
he  should  deem  the  security  afforded  by  the  mortgage  unsafe  or  at 
any  risk,  and  sell  the  property  according  to  law.  It  is  evident  that 
Kopple  did  not  obtain  legal  possession  of  the  chattels  by  his  act. 
At  the  time  of  the  filing  of  the  petition  and  the  adjudication  in  bank- 
ruptcy, the  possession  was  in  the  bankrupt,  and  the  trustees,  to  be 
subsequently  appointed,  became  vested  with  the  title  of  the  bankrupt 
as  of  the  date  of  the  adjudication  (Bankr.  Act  1898,  §  70).  The 
filing  of  the  petition  was  in  effect  a  caveat  to  all  the  world,  and  an 
attachment  of  all  the  bankrupt's  property  (In  re  Vogel,  7  Blatchf. 
18,  20,  Fed.  Cas.  No.  16,982 ;  Bank  v.  Sherman,  loi  U.  S.  403,  406, 
25  L.  Ed.  866;  Mueller  v.  Nugent,  7  Am.  Bankr.  R.  224,  22  Sup.  Ct. 
269,  46  h.  Ed.  — ;  In  re  Krinsky  [D.  C]  1x2  Fed.  972),  and  the 
property  was  constructively  in  the  possession  of  the  court  when  the 
plaintiff's  alleged  possession  was  obtained.  It  would  seem  clear  that, 
as  the  plaintiff  had  no  right  of  possession,  there  was  no  invasion  of 
any  of  his  legal  rights,  and  that  no  cause  of  action  really  exists  against 
the  petitioner  in  the  matter.  It  was  the  duty  of  the  receiver  to  take 
possession  of  all  the  bankrupt's  property,  and  it  is  now  in  the  custody 
of  this  court,  where  such  claim  as  the  plaintiff  may  have  upon  the 
property  will  be  enforced.  Section  720  of  the  Revised  Statutes,  pro- 
hibiting the  granting  of  injunctions  to  stay  proceedings  in  any  court 
of  a  state,  expressly  excepts  "cases  where  such  injunctions  may  be 
authorized  by  any  law  relating  to  proceedings  in  bankruptcy."  Un- 
der the  act  of  1898,  among  the  powers  specifically  given  to  the  court 
of  bankruptcy  are  (section  2) :  *'('S)  ^'t^ke  such  orders,  issue  such 
process  and  enter  such  judgments  in  addition  to  those  specifically 
provided  for  as  may  be  necessary  for  the  enforcement  of  the  provi- 
sions of  this  act."  And  by  clause  3  of  the  twelfth  general  order  (32 
C.  C.  A.  xvi,  89  Fed.  vii)  it  is  provided:  "Applications  *  •  • 
for  an  injunction  td  stay  [H-oceedings  of  a  court  or  <^cer  of  the 
United  States  or  of  a  state  shall  be  heard  and  decided  by  the  judge" 
(White  V.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L-  Ed.  1183); 
and  it  seems  to  be  the  clear  intent  of  the  act  that  the  administration 
of  the  bankrupt  estate  by  the  bankruptcy  courts .  should  not  be  un- 
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duly  Interfered  with.  Ordinarily,  where  the  receiver  of  the  court 
merely  general  directions  to  take  into  his  possession  the  property 
of  the  bankrupt,  and  there  is  a  claim  that  he  has  taken  the  property 
of  a  third  person,  the  court,  in  conformity  with  general  principles, 
would  leave  him  to  answer  in  any  proper  forum  for  his  individual 
acts  (Buck  V.  Colbath,  3  Wall.  334,  18  L.  Ed.  257 ;  Covell  v.  Heyman, 
III  U.  S.  176,  4  Sup.  Ct.  355,  28  L.  Ed.  390;  McNulta  v.  Lochridge,^ 
141  U.  S.  327,  12  Sup.  Ct.  II,  35  L.  Ed.  796;  Central  Trust  Co.  v. 
East  Tennessee,  V..&  G.  Ry.  Co.  [C.  C]  59  Fed.  523;  Hi^  Inj.  § 
298;  Hale  V.  Bu^g  [C.  C]  82  Fed.  33);  but  where  it  appears  with- 
out dispute,  as  it  does  here,  that  the  third  party  cannot  possibly 
have  any  legal  rights  to  be  established  by  the  litigation  in  the  state 
court,  and  the  result  of  permitting  it  to  be  continued  would  not  only 
suffer  an  injustice  to  the  receiver,  but  indirectly  tend  to  embarrass 
this  court  in  administering  the  estate,  the  equitable  powers  of  the 
court  should  be  exercised,  both  for  the  prevention  of  the  injustice 
and  to  protect  the  court's  full  jurisdiction  (Dietzsch  v.  Huidekoper, 
103  U.  S.  494,  26  L.  Ed.  497;  Chapman  v.  Brewer,  114  U.  S.  158, 
5  Sup.  Ct.  799,  29  L.  Ed.  83 ;  Garner  v.  Bank,  16  C  C.  A.  86,  67 
Fed.  833 ;  James  v.  Trust  Co.,  39  C.  C.  A.  126.  ^  Fed.  489;  Mudler 
r.  Nugent,  supra). 
Motion  granted. 


In  re  ED.  W.  WRIGHT  LUMBER  CO. 
(District  Orart,  W.  D.  ArkanMU,  Tanrkana  Dlvlafon.  Ainll  80,  1908.) 

L  BAKKROrrcv— EXKCDTION  OF  MOKTGAOK. 

A  debtor  who,  koowlng  that  he  Is  iDsoWent  executes  a  deed  of  tmst 
to  secnre  a  credltm  on  a  pre-existing  debt,  commits  an  act  of  bankmptcr. 
within  Bankr.  Act,  I  8a,  i^r.  2.  tvoTldlng  tbat  acts  of  bankruptcy  by  a 
person  ahall  consist  of  bis  faaTlng  "transferred  wblle  Insolvent  any  poc-, 
tlon  of  his  property  to  one  or  more  creditors  witb  Intent  to  prefer  such 
creditors  orer  bis  other  creditors,"  and  tills  IrrespectlTe  of  wtaetber  the 
creditor  knew,  or  had  reasonattle  fnnmd  to  know,  that  tbe  bankmpt  In- 
tended to  prefer  him. 

i.  Buu— Pbsvbrbkces. 

Bankr.  Act,  I  60a.  provides  that  a  person  shall  be  deemed  to  have 
given  a  preference  If,  being  insolvent  he  has  made  a  transfer  of  any 
of  his  property  the  enforcement  of  which  will  enable  any  creditor  to 
obtain  a  greater  percentage  of  bis  debt  than  other  creditors  of  tbe  same 
class.  A  bankrupt  owed  a  bank  $1,945,  and  claimant  $940.  Tbe  bank 
was  tbreatming  salt,  and  the  banfcmpf  s  father  procured  claimant  to  ex- 
ecute to  the  bank  a  demand  note  for  the  amount  of  tbe  bankrupt's  debt 
to  It.  and  also  two  accMumodatlon  notes  for  $1,000  each,  to  «iable  tbe 
bankmpt  to  take  a  trip  to  recuperate  his  falling  health.  To  secure  tiie 
bank  debt  of  $1,945,  and  bis  debt  to  claimant  for  $940,  and  tlie  accommt^ 
datlon  notes,  the  bankmpt  executed  a  deed  of  tmst  on  bis  property  tor 
claimant's  benefit  Held,  tbat  claimant  bad  rec^ved  a  preference^  and 
would  have  to  surrender  the  mortgaga 

Intervention  of  A.  L.  Alphin  for  $1,945  as  a  preferred  claim. 

Snead  &  Powell,  for  A.  L.  Alphin. 
T.  E.  Webber,  for  the  trustee. 
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ROGERS,  District  Judge.  Prior  to  November  13,  1901,  Ed.  W. 
Wright,  doing  business  under  the  firm  name  of  the  £d.  W.  Wright 
Lumber  Com^jay,  was  insolvent.  The  Eldorado  Bank  held  a 
claim  against  mm,  in  the  form  of  overdrafts,  for  $1,945-  He  was  also 
indebted  to  the  claimant,  A.  L.  Alphin  (who  was  a  stockholder  and 
director  in  said  bank),  in  the  sum  of  $940,  which  had  been  past  due 
for  several  months.  ■  The  Eldorado  Bank,  through  counsel,  was  vigor- 
ously pressing  its  claim  for  collection  and  threatening  suit.  Ed.  \V. 
Wright  himself  was  in  ill  health,  and  his  father  had  come  to  his  rescue 
in  order  to  manage  the  business  of  the  company.  Ed.  W.  Wright 
made  out  a  pencil  statement  of  his  condition,  showing  his  sc^vency, 
and  [daced  it  tn  the  hands  of  his  father,  John  C.  Wright,  and  requested 
him  to  go  to  Eldorado  and  see  Mr.  A.  L.  Alphin,  and.  see  if  he  could 
get  the  money.  (This  statement  shows  the  liabilities  to  be  about 
$7>500,  and  assets  $12,000,  whereas  the  liabilities  were  over  $14,000.) 
This  the  father  did,  and  the  result  of  this  interview  was  that  Mr. 
Alphin  executed  to  the  bank  bis  demand  note  for  the  amount  of  Ed. 
W.  Wright's  indebtedness,  and  delivered  to  him  his  accommodation 
notes  at  60  and  90  days  for  a  thousand  dollars,  whidi  Ed.  W.  Wright, 
it  is  stated,  expected  to  vsc  in  making  a  trip  to  Hot  Springs  in  the 
effort  to  recuperate  his  health.  The  60  and  90  day  notes  were  ^ven 
because  Alphin  could  not  spare  that  amount  of  cash  from  bis  business 
at  that  time,  being  engaged  in  buying  cotton.  To  secure  the  bank 
debt  of  $1,945,  and  his  own  debt  of  $940,  and  the  thousand  dollar 
notes,  Ed.  W.  Wright  executed  a  deed  of  trust  to  E.  O.  Mahoney, 
as  trustee  for  A.  L.  Alphin,  upon  all  his  personal  property.  Before 
the  transaction  was  entered  into,  Ed.  W.  Wright's  father  informed  the 
claimant,  Alphin,  that  his  son  owed  the  bank  the  $1^945,  and  that  the 
Ruston  Bank  had  a  mortgage  on  the  machineiy  of  E.  W.  Wriglu  for 
$2,500.  The  deed  of  trust  from  E.  W.  Wright  to  E.  O.  Mahoney, 
in  trust  for  Alphin,  shows  that  all  the  persoiul  property  described  in 
the' mortgage  was  already  incumbered.  This  mortgage  the  daimant, 
Alphin,  did  not  demand  as  security,  but  it  was  offered  by  the  bank- 
rupt through  his  father. 

It  is  now  insisted  that  neither  the  bank  nor  Alphin  had  reason  to 
believe  that  Ed.  W.  Wright  was  insolvent.  I  cannot  assent  to  this 
view  of  the  testimony.   It  is  not  reasonable  to  ask  the  court  to  be- 


than  to  stq)pose  that  his  indebtedness  was  only  one-half  of  what  it 
really  was.  It  may  be,  and  it  is  probable,  that  the  father  of  the  bank- 
rupt did  not  know  that  he  was  insolvent.  For  the  purposes  of  this 
case  it  is  immaterial  whether  he  did  or  not.  He  was  the  agent  of  his 
son,  and  the  representations  that  he  made  to  the  claimant,  Alphin, 
were  made  at  the  request  of  his  son.  The  court  is  of  opinion  that 
the  son  knew  that  the  statement  his  father  made  was  not  approxi- 
mately correct.  Indeed,  it  is  shown  by  the  proof,  by  the  father  of 
the  bankrupt,  that,  if  he  had  failed  to  get  the  money  to  pay  off  the 
Eldorado  Bank  ttom  the  claimant,  Alphin,  the  mill  would  have  been 
immediately  shut  down;  so  that  it  is  not  altogether  dear,  by  any 
means,  that  the  father  of  the  bankrupt  did  not  himself  know  that  his 
son  was  in  failing  drcumstances.   The  bankrupt  knew  of  his  insol- 
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vency,  and  executed  this  mortgage  to  secure  the  pre-existing  indebt- 
edness of  the  Eldorado  Bank  which  had  been  assumed  by  the  claim- 
ant, Alphin,  and  also  the  pre-existing  indebtedness  of  Alphin  him- 
self. The  execution  of  this  mortgage  was  therefore  an  act  of  bank- 
ruptcy, being  in  direct  violation  ofsection  3a,  par.  ^  of  the  bankrupt 
law,  which  is  as  follows: 

*%ec.8a.  Acts  of  bankruptcy  by  a  person  aball  consist  of  bis  baTtng  (1) 
eoareyed.  transfemid.  cooeealed,  or  remored,  or  iieniiltted  to  be  coDcealed 
or  removed,  any  part  of  bis  property  wltb  Intent  to  binder,  delay,  or  defrand 
bla  creditors,  or  any  of  them;  or  C!)  transferred,  while  Insolvent  any  portion* 
of  his  property  to  one  or  more  of  hla  credlton  wltb  Intmt  to  prefer  sudi 
creditors  ever  his  other  creditors.   •   •  *" 

If  it  be  said  that  the  testimony  shows  that  the  bankrupt  did  not 
intend  to  prefer  claimant,  the  answer  is  that  he  was  insolvent,  and 
be  knew  it,  and  he  must  be  held  to  have  intended  that  which  was 
the  necessary  consequence  of  his  act.  He  cannot  be  heard  to  say 
that  he  did  not  intend  to  do  a  thing  when  the  necessary  and  loff.cail 
cmisequence  of  his  act  was  to  do  that  very  thing.  It  is  not  necessary, 
therefore,  in  order  that  the  execution  of  this  mortgage  be  an  act  of 
bankruptcy,  that  the  claimant,  Al|^in,  knew,  or  had  reasonable 
grounds  to  believe,  when  he  aftepted  the  mortgage,  that  the  bank- 
rupt intended  to  prefer  him  over  other  creditors.  Section  60a  of  the 
bankrupt  law  is  as  follows : 

"A  person  shall  be  deemed  to  have  given  a  preference  If.  being  Insolvent,  he 
has  procured  or  suffered  a  Judgment  to  be  entered  against  himself  In  favw 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of 
the  enforcement  of  such  judgment  or  transfer  will  t>e  to  enable  any  one  of 
his  creditors, to  obtain  a  greater  percentage  of  his  debt  tiian  any  other  ot 
sucb  creditors  of  the  same  class." 

The  word  ''transfer"  is  defined  in  section     par.  35,  as  follows : 

"Transfer  ^aU  Include  the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  wltb  pn^erty,  or  the  posseBSl<m  at  pnH>erty»  absolute 
or  condltlmiaUy,  as  a  payment,  pledge,  mmtgage,  gift  or  secnrl^." 

That  section  of  the  bankrupt  law  (6oa)  has  been  twice  construed 
by  the  supreme  court  of  the  United  States.  In  Pirie  v.  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171,  Mr.  Justice  McKenna 
made  use  of  this  kinguage  at  page  444,  182  U.  S.,  and  page  908,  21 
Sup.  Ct.,  45  L.  Ed.  1 171: 

"  rrransf er*  is  defined  to  be  not  only  the  sale  of  property,  but  *«very  othec 
mode  of  disposing  of  or  parting  with  property.*  All  technicality  and  narrow- 
nesa  of  meaning  is  precluded.  The  word  is  used  in  11a  most  comprehensive 
senile,  and  is  Intended  to  Include  every  means  and  manner  by  which  property 
can  pass  from  the  ownership  and  possession  of  anotlier.  and  by  which  the 
reeult  forbidden  by  the  statute  mny  be  accomplished, — a  preference  enabling  a 
creditor  to  obtain  a  greater  percentage  of  his  debt  than  any  other  creditors 
of  the  same  class.' " 

And  this  section  (60a)  was  also  construed  in  Wilson  v.  Nelson, 
193  U.  S.  — ,  22  Sup.  Ct.  74,  46  L.  Ed.  — ,  7  Am.  Bankr.  Rep.  142, 
in  which  Mr.  Justice  Gray  discusses  the  proper  construction  of  this 
statute,  and  discriminates  between  the  bankrupt  law  of  1898  and  the 
previous  bankruptcy  acts,  and  specifically  holds  that  it  is  not  necessary 
that  the  bankrupt  should  intend  to  give  a  preference;  it  is  sufficient 
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if  the  effect  of  the  enforcement  of  the  transfer  will  be  to  enable  any 
one  of  the  bankrupt's  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  his  creditors  of  the  same  class;  and  he  ex- 
pressly declines  to  follow  Wilson  v.  Bank,  17  Wall.  473.  21  L.  Ed. 
723,  Clark  V.  Iseltn,  21  Wall.  360,  32  L.  £d.  568,  and  Bank  v. 
Warren,  96  U.  S.  539,  24  L.  Ed.  640,  which,  in  effect,  held 
that  intent  to  prefer  was  necessary  under  the  bankrupt  act  of  1867, 
because,  he  says,  they  have  no  application  under -section  6ca  of  the 
bankrupt  act  of  1898.  It  is  clear  to  my  mind,  therefore,  that  the 
transaction  between  Alphin  and  Wright  operated  as  a  preference 
to  Alphin,  and  that  his  claim  caiuiot  be  probated  against  the  estate 
until  the  preference  is  surrendered ;  that  is  to  say,  he  must  surrender 
his  mortgage  in  order  to  become  a  general  creditor. 

The  action  of  the  referee  in  this  case  is  affirmed,  and  an  order  will 
be  entered  to  the  effect  that  if  the  said  A.  L.  Alphin  shall  surrender 
the  deed  of  trust  hereinbefore  referred  to  within  10  days  his  claim 
be  allowed  for  the  full  amount,  $3,880.62,  and  if  he  refuse  to  surren- 
der the  mortgage  within  the  time  above  specified  his  claim  be  disal- 
lowed in  toto. 


Bnx  BT  AasteKRB— Ali.boatiohb  ab  to  Assign  mbrt—Variancs. 

A  bin  aTerrlDg  that  "B.  G.  Oiurch  ft  Oo.'*  sold  to  plaUitlff  all  tbdr 
rlgbt  of  action,  claim,  and  demand  agalnat  third  parties  was  not  «ip- 
ported  by  an  assignment  executed  by  £.  Q.  Church  alone. 

James  T.  Montgomery,  for  complainant. 
William  S.  Shirk,  for  defendant. 

PHILIPS,  District  Judge.  The  theoij  of  the  complwnant's  bill 
in  this  case  is  that,  as  the  assignee  of  £.  G.  Church  &  Co.,  he  is 
entitled  to  an  accounting  against  the  defendant,  receiver  of  the  First 
National  Bank  of  Sedalia,  Mo.,  on  accoimt  of  certain  tax  bills 
pledged  by  Church  &  Co.  to  said  bank  as  security  for  monejn  to 
be  advanced  to  Church  &  Co.  to  prosecute  an4  carry  out  their  con- 
tract with  the  city  of  Sedalia  for  paving  certain  streets.  It  is  not 
alleged  what  amount  of  money  was  thus  advanced  by  the  bank  to 
Church  &  Co.  under  this  agreement,  but  it  is  alleged  that  the  ag- 
gregate amount  of  such  tax  bills  so  turned  over  to  the  bank  was 
$62,718.91,  face  value.  It  is  quite  inferable  from  the  bill  itself,  as 
well  as  from  the  evidence  in  the  case  and  the  conduct  of  the  parties 
themselves,  that  it  was  understood  that  the  pledgee  was  authorized 
to  collect  and  use  the  tax  bills  in  payment  of  the  indebtedness  of 
the  pledgor  to  the  bank.   The  bill  contains  this  allegation: 

"And  be  chargee  and  arers  tbat  the  said  defendant  now-  has  In  lib  pot- 
session  a  large  sum  of  money,  t>esldes  many  tux  bills  In  process  of  collection, 
arising  out  of  the  collection  of  said  tax  bills,  over  and  above  the  amount  le- 
qvlred  to  pay  off  and  discharge  all  awns  of  money  and  the  Interest  thereon. 


EIBLBS  V.  BBOWN. 


(OlrcDlt  Court,  W.  D.  Mlssonrl,  a  D.   March  21. 1902.> 
No.  2.281. 
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■dTanoed  to  tbe  mtd  VL  O.  Ctaorch  ft  Oo.  u  aforanU.  to  wit  tte  mm  of 
elgbt  thousand  dollara." 

The  prayer  of  tbe  bill  to : 

"That  the  defendant  pay  over  to  this  plnlptlff  all  sums  of  money,  and  for 
whaterer  snm  may  be  found  due,  owing,  and  not  paid  to  tbe  said  E.  G. 
Church  ft  Co.,  and  that  he  may  have  a  further  judgment  that  the  said 
Deweese  [wbo  has  been  succeeded  In  tbe  recelTersbip  of  said  bank  by  the 
above' defendaut  Brown]  deliver  to  this  plalutlS  all  tax  bills  in  his  bands 
remaining  yet  uncollected,  and  received  by  him  as  receiver  of  inch  bank, 
and  for  all  sams  of  money  whMi  may  have  been  received  by  the  said  W.  A. 
lAtlmer  [who  was-tba  ncelrer  prior  to  Deweese.  and  prior  to  Jnly  or  Anstist, 
1896]  and  the  defoidant  on  aecoont  of  said  tax  bills  since  the  same  came 
Into  his  hands." 

The  bill,  as  showiog  a  right  of  action  in  this  complainant,  alleges 


"On  the  28th  day  of  September,  1900,  the  said  B.  G.  CSinrcb  ft  Co..  for  a 
valuable  consideration,  transferreid,  set  over,  und  sold  to  this  plalntlfT  all 
their  rigbt  of  action,  claim,  and  demand  ngatnst  the  First  National  Bank, 
and  against  the  receiver  thereof,  for  whatever  »utd  might  be  due,  owing, 
and  unpaid  them  by  said  bank  by  said  Latimer,  or  by  Deweese  as  receiver, 
and  also  whatever  tax  bills  which  they,  or  tithor  of  than,  bad  rectived.  and 
yet  remained  unccdlefrted." 

This  allegation  was  denied  by  the  answer.  To  support  the  right 
of  action  in  this  complainant,  he  offered  and  read  in  evidence  the 
following  tttstrunient  of  writing: 

"For  value  received,  I  hereby  sell,  assign,  and  trannfer  to  Louis  Klbler.  of 
Sedalla.  Missouri,  all  tbe  special  Third  and  Seventh  and  Fifth  street  paving 
tax  biUs  remaining  In  the  bands  of  tbe  receiver  of  the  First  National  Bank 
of  Sedalla,  Hlsffourl,  aftn*  paying  all  Indebtedness  due  said  bank  from 
Church  snd  Company  on  account  of  said  paving. 

•'[Signed]  B.  G.  Church. 

'•Signed  and  dated  at  Tatahnlcapa,  Bepnbllc  of  Mexico,  this  28th  day  of 
Sept,  190a" 

This  proof  does  not  support  the  allegation  of  the  bill  that  the 
complainant  is  the  assignee  of  £.  G.  Church  &  Co.  It  is  only  an 
assignment  by  E.  G.  Church,  and  would  only  have,  as  between  the 
parties  litigant,  the  effect  of  vesting  in  the  complainant  the  indi- 
vidual  interest  of  H.  G.  Church.  It  is  nowhere  alleged  in  the  bill 
that  £.  G.  Church  &  Ca  was  composed  solely  of  E.  G.  Church.  It 
is  true  that  the  witness  Meyers,  on  the  part  of  the  complainant,  in 
response  to  the  question  as  to  who  he  represented  in  his  conversa- 
tions with  the  cashier  of  the  bank  and  the  receivers,  and  by  whose 
authority  he  went  to  see  those  parties,  testified  that  when  he  went 
to  see  Mr.  Thompson,  the  cashier,  and  Mr.  Latimer,  the*  receiver, 
of  the  bank,  he  represented  E.  G.  Church  &  Co.,  at  their  request, 
and  that  in  his  other  visits  to  Mr.  Latimer  and  to  Mr.  Deweese, 
receivers,  he  went  at  the  request  of  Mr.  Kibler,  the  complainant  ; 
and  he  then  volunteered  the  statement  that  the  contracts  for  paving 
the  streets  were  let  by  the  dty  to  E.  G.  Church,  J.  Peavey,  and  E. 
A.  Berry,  and  that,  before  the  work  was  completed,  Peavey  and 
Berry  sold  out  their  interest  in  the  contracts  to  Church,  who  was 
authorized  by  them  to  continue  the  business  of  the  firm  of  E.  G. 
Church  &  Oo.    But  Peavey  and  Berry,  the  admitted  members  of 
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the  firm  of  £.  G.  Church  &  Co.,  are  not  parties  to  this  suit,  and 
are  not  before  this  court,  and  would  not  be  concluded  by  any  decree 
this  court  might  make  in  this  suit.  There  is  nothing  on  the  face 
of  the  bill  to  conclude  them,  and  nothing  to  prevent  Peavey  and 
Berry  from  asserting  their  interest  and  rights  in  the  contract  in 
question.  In  other  words,  under  the  written  assignment,  which  is 
the  muniment  of  the  complainant's  right,  and  which  is  a  clear  de- 
parture from  the  allegations  of  the  bill,  he  represents  nothing  but 
the  individual  interest  of  £.  G.  Church  in  the  contract  and  tax  bills. 
The  court  could  give  him  no  decree  turning  over  to  him  any  tax 
bills  pledged  by  E.  G.  Church  &  Co.,  without  splitting  up  the  cause 
of  action,  and  undertaking,  in  the  absence  of  the  other  members  of 
the  firm  of  E.  G.  Church  &  Co.,  to  determine  what  aliquot  pro- 
portion the  complainant,  as  an  assignee  of  Church  alone,  has  in  the 
entire  property.  It  is  evident,  therefore,  that  there  is  an  entire 
failure  of  proof  under  the  allegations  of  the  bill  to  entitle  this  com- 
plainant to  the  relief  sought. 
For  this  reason  the  bill  will  be  dismissed  without  prejudice. 


Bahxhuitct— Goods  Obtained  bt  Fraud. 

One  from  whom  a  bankrupt  obtatus  goods  on  time,  on  false  represen- 
tation that  they  were  to  fill  an  order,  when  the  bankrupt  bad  no  order, 
the  gooda  being  turned  orer  to  secure  a  bondsman  of  the  banfcnipt  In 
another  matter,  and  twlng  secreted,  la  entitled  thereto,  the  whole  trans- 
action being  a  fraud. 

Hamilton  Anderson,  for  trustee. 
Lyon  &  Smith,  for  respondent. 

THOMAS,  District  Judge.  The  bankrupt  bought  of  the  Empire 
K-ubber  Manufacturing  Company,  respondent,  rubber  hose,  usable 
for  fire  purposes,  invoiced  at  $2,950,  and  procured  credit  for  60  days, 
upon  the  representation  that  it  was  to  fill  a  bid  "with  a  corpora- 
tion that  requires  sixty  days" ;  that  he  had  "succeeded  in  getting  a>n- 
tract  on  the  basis  of  your  [respondent's]  samples."  This  was  about 
the  middle  of  March,  1900.  Before  the  hose  was  delivered,  the 
bankrupt,  or  his  authorized  agent,  advised  respondent  over  the  tele- 
phone that  the  hose  was  for  the  department  of  parks.  In  fact  the 
bankrupt  had  made  no  bid,  had  received  no  contract,  and  there 
is  no  competent  evidence  that  any  person  in  association  with  him 
had.  On  the  other  hand,  the  bankrupt  turned  the  hose  over  to 
secure  a  bondsman  in  another  matter,  and  thereafter  it  was  kept 
secreted  from  every  person,  until  the  respondent,  at  much  expense, 
succeeded  in  unearthing  it.  Even  the  bankrupt's  schedules,  filed  in 
proceedings  begun  May  28,  igoo,  made  no  mention  of  it.  The  whole 
transaction  was  a  palpable  fraud,  by  which  the  bankrupt's  creditors 
may  not  and  should  not  profit.   The  hose  belongs  to  the  respondent 
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in  law  and  equity.  The  trustee  was  right  in  pursuing  the  matter^ 
ascertaining  the  facts  and  laying  them  l^fore  the  court>  but  the  his- 
tory revealed  demands  that  the  property  should  remain  with  the 
respondent. 


THB  BABNBTABLIL  (Clrenlt  Court  of  Attpeals.  Ftrst  arcolt  April  22. 
1902.)  Na  428.  Appeal  from  the  District  Court  of  tbe  United  States  for  tbe 
I>lBtrIct  of  Hassacfausettfl.  John  L.  Thomdlke  (QisrleB  T.  Snssell  and  Arthnr 
H.  Russell,  on  the  brief),  for  appellant  J.  Parker  Klrllu.  for  appellee  Northern 
TranapMt,  Limited.  Eugene  P.  Carver  and  Edward  E.  Blodgett,  for  appel- 
lees A.  G.  Hall  and  others.  Before  COLT  and  FtTTNAM,  CSrcnit  Jndgee.  and 
WEBB,  District  Judge. 

PUTNAM.  C^Tcait  Judge.  TIUs  Is  tbe  same  case  reported  in  181  U.  S. 
4G4,  21  Sap.  Ct  684,  45  L.  Ed.  964.  In  accordance  with  the  order  there 
found  on  page  473.  181  U.  S..  page  6S8,  21  Sup.  Ct.  45  L.  Ed.  954,  the 
fqpiolon  was  made  a  part  ot  the  mandate  to  tbe  district  court  Therefore 
•very  part  of  that  opinion  was  conclnrtT*  <hi  tbe  district  court  and  Is 
eondoslve  on  ns.  After  tb«  mandate  came  down,  tbe  Boston  Fmlt  Com- 
pany undertook  In  tlie  district  court  by  a  petition,  and  by  an  amend- 
ment to  its  answer  referred  to  In  181  U.  S.  405.  21  Sup.  Ct  6S5,  45  U  Ed. 
954,  to  Introduce  certain  new  propositions,  based  on  a  claim  that  tbe  Tur- 
ret Bteamshlpping  Company  had  in  fact  secured  policies  covering  some, 
if  not  all,  of  the  risks  explained  In  the  (pinion  of  tbe  supreme  court.  Tbe 
new  matter  thus  crfferod  by  It  was  not  accepted  by  tbe  district  conrt  and  the 
amendmenjt  was  reused,  on  the  ground  that  under  tbe  mandate  of  tbe 
Bopieme  court,  that  court  bad  no  power  In  tefoenoe  thereto.  Thereupon 
an  appeal  was  taken  to  ns.  It  Is  not  necessary  that  we  sbonld  state  at  length 
the  new  mstter  which  was  thus  sought  to  bo  Introduced.  We  ought  to  ob- 
serve, in  view  of  tbe  fact  that  the  decrees  of  the  district  court  and  of  tbis 
court  which  were  reversed,  by  the  supreme  court  were  In  favor  of  the 
Boston  Fruit  Company,  that  It  cannot  be  charged  wltb  laches  with  reference 
to  any  matter  now  pending  before  us;  and  therefore,  while  we  are  of  the 
opinion  that  the  decree  of  the  district  court  now  appealed  from  must  be 
affirmed,  we  rest  our  conclusion  on  tbe  single  proposition  that  according  to 
our  understanding  of  the  mandate  from  tbe  supreme  court,  no  substantial 
question  was  reserved  tboreln  except  as  to  the  effect  of  some  paymoat  that 
might  have  been  actually  made  by  underwriters  with  reference  to  tbe  loeses 
Involved  In  the  case.  Inasmuch  as  the  new  matter  now  CKffered  by  the  Bos- 
ton Fruit  Company  is  substantial,  and  yet  Is  not  based  on  any  dulm  of  any 
payment  actually  made  by  underwriters,  we  conceive  that  the  mandate  pre- 
cludes Its  coDsIderation,  and  for  that  reascm  the  decree  now  appealed  from 
must  stand.  The  decree  of  the  district  court  is  aflirmed.  with  interest  and 
tbe  Northern  Transport  Limited,  will  recover  against  tbe  Boston  Trult  Com- 
pany tbe  costs  of  this  aroeaL 


BIERINO  T.  SONNENTHAL.  (Drcuit  Court  of  Appeals.  Fifth  Circuit 
April  22,  1902.)  No.  1,119.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Texas.  Wm.  T.  Austin,  for  appellant 
Maco  Stewart  for  appellee.   Before  PABDBE,  UcCORMXCK,  and  BHELBT, 

Circuit  Judges. 

PER  CURIAM.  The  motion  of  appellant  to  set  aside  the  sales  made  in 
tbe  bankruptcy  of  S.  J.  Blering  does  not  state  sufficient  facts  to  warrant  the 
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vacation  of  said  sales.  In  tliat  It  la  not  alleged  tliat  fbm  waa  any  frand, 
accident,  or  mistake,  nor  sufflclently  alleged  tbat  the  property  was  sold  at 
sucb  an  Inferlfn-  price  that  Injury  to  the  estate  of  the  bankrupt  or  to  the 
creditors  can  be  predicated  thO'eon.  The  demurrer  to  said  motion  was 
properly  austained,  and  the  decree  appealed  from  Is  affirmed. 


CENTRAL  OHIO  R.  CO.  et  aL  T.  MAHONEY.  (Circuit  Court  of  Appeala. 
Sixth  arcuit  April  8,  1902.)  No.  765.  In  Error  to  the  Clrcnlt  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Southern  District  of  Oblo. 
For  former  upluion,  see  114  Fed.  732.  J.  B.  CoUina.  for  ^Intlff  In  error. 
Emmett  Tompldns  aod  Thomas  Steele,  for  defendant  in  error.  Before  LDB- 
TON  and  DAY,  Circuit  Judges,  and  OLARK,  EMstrlct  Judge. 

PER  CURIAM.  There  arises  in  thla  ease  a  questl<«  of  law  apon  whleb  tbis 
court  desires  the  Instruction  of  tbe  strpreme  court  for  Its  proper  decision.  It  Is 
therefore  ordered  that  the  statement  and  question  here  following  be  certlfled  to 
the  supreme  court,  as  provided  by  the  sixth  section  of  the  act  of  March  3, 1891: 
The  plaintiff,  a  citizen  of  tbe  state  of  Ohio,  brought  suit  In  a  common  pleas 
court  of  the  state  of  Ohio  to  recover  damages  for  a  personal  injury  sustained 
by  btm  a^inst  tbe  Central  Oblo  Railroad  Company,  as  reorgablzed,  a  ctHpor- 
atlon  of  the  state  of  Oblo,  and  against  John  K.  Cowen  and  Oscar  G.  Murrey, 
as  receivers  for  the  Baltimore  &  Ohio  Railroad  Company,  a  corporation  of  the 
state  of  Maryland.  The  petition  averred  tbat  the  lidurlea  soflwed  by  him 
were  sustained  in  consequence  of  his  wrongful  and  violent  ejection  from 
a  moving  passenger  train,  which  be  had  boarded  for  tbe  purpose  of  becom- 
ing a  passenger  thereon.  Tbe  petition  avers  that  the  nUlroad  ovraed  by  tiie 
defendant  tbe  Central  Oblo  Railroad  Company  had  been  long  under  a  lease 
to  the  Baltimore  &  Ohio  Railroad  Company;  that  said  Cowen  and  Murr^ 
had  been  appointed  receivers  of  tbe  property  of  tbe  Baltimore  ft  Ohio  Rail- 
road Company  and  as  such  placed  In  possession  of  same,  Including  Its  lease- 
hold Interest  In  said  Central  Oblo  Railroad  Company,  under  a  decree  of  tiie 
United  States  circuit  court  The  train  from  which  the  plaintiff  was  so 
ejected  was  a  train  opmted  by  the  said  receivers  oa  the  raUroad  of  the  said 
Central  Oblo  Ballroad  Company.  Tbe  Joint  liability  of  the  said  Oentral  Oblo 
Railroad  Company,  as  reorganized,  and  tbe  said  recefrm.  to  the  plaintiff.  Is 
based  upon  section  3305  of  the  Revised  Statutes  of  Ohio,  which  provides 
that  "the  company  to  whom  any  railroad  Is  leased  if  a  corporation  of  any 
other  state,  shall  be  subject  to  all  the  restrictions,  disabilities,  and  duties  of 
a  railroad  company  incorporated  vrithlo  this  state;  and  notwithstanding 
snch  lease  the  corporation  of  this  state,  lessor  therein,  shall  remain  liable  as 
If  It  operated  tbe  road  Itself,  and  both  the  lessor  and  lessee  shall  be  Jointly 
liable  upon  all  rights  of  action  accruing  to  any  pmon  for  any  n^llgence 
or  default  growing  ont  of  tbe  operation  and  maintenance  of  such  railroad, 
or  In  anywise  connected  therewith,  and  may  be  Jointly  sued  in  any  ot  the 
courts  of  this  state  of  proper  Jurisdiction,  and  prosecuted  to  final  Judgment 
therein  as  in  other  cases  of  Joint  IlahllltT;  and  provided  tiiat  service  may 
be  had  upon  said  companies,  or  either  of  them,  by  the  service  of  process 
upon  any  officer  or  agent  of  either  of  said  companies."  The  ad  damnum 
clause  of  tbe  petition  laid  the  damage  sustained  at  $20,000.  Upon  the  peti- 
tion of  the  said  receivers  alone,  the  said  suit  was  seasonably  removed  into 
the  clrcnlt  court  of  tbe  United  States  for  tlie  proper  district  Tbft  petition, 
aa  ground  for  removal,  averred  tbat  "this  cause  Is  a  suit  of  a  civil  nature, 
between  Daniel  J.  Maboney,  as  plaintiff,  who  was  at  the  time  of  the  insti- 
tution of  this  suit  and  stlU  Is,  a  citizen  of  the  state  of  (Mtlo.  residing  at 
 ,  and  your  petitioners.  John  K.  Cowen  and  Oscar  G.  Murrey,  as  receiv- 
ers of  the  Baltimore  &  Ohio  Railroad  Company,  and  the  Oentral  Ohio  Rtfll- 
road  Company,  as  reorganized,  a;  defmdants,  but  the  defendant  h«^o. 
the  Oentral  Ohio  Railroad  Company,  as  reorganized,  has  no  Interest  or 
liability  Jointly  with  the  said  receivers  of  the  Baltimore  &  Ohio  Railroad 
Oompany;  that  the  said  John  K.  Cowen  and  Oscar  G.  Murrey,  as  such 
recelvws,  were  at  the  time  ot  the  Institution  of  tills  suit  and  still  are,  cttixens 
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of  tbe  state  of  Maryland,  residing  at  Baltimore  city,  In  said  state."  The 
Central  Ohio  Ballroad  Companj-,  as  reoTganixeO,  did  not  Join  In  this  petlttou 
for  rmoTal,  and  there  was  no  aTenn«it  or  facte  showing  aaj  separable 
oontroTersy  wholly  between  the  said  receivers  and  the  said  plaintiff;  bnt 
upon  the  contrary,  the  suit  was  against  the  C«itral  Ohio  Railroad  Company 
and  the  receirers  as  JolnUy  liable  for  the  t<Mrt  by  which  the  plaintiff  had 
suffered.  The  defendant  In  error  entered  a  motion  In  the  circuit  court  to 
remove  the  cause  to  the  circuit  court  for  want  of  jurisdiction,  but  this  motion 
was  ucrer  acted  upon.  There  was  a  jury,  and  verdict,  and  a  joint  judgment 
against  the  said  Central  Ohio  Uallroad  Company,  as  reorganized,  and  the 
said  Cowen  and  Murrey,  as  receivers  of  the  Baltimore  &  Ohio  Railroad 
Company  for  |4,500.  Errors  were  assigned  going  to  the  merlte  of  the  case, 
bat  none  in  respect  to  the  jurisdiction  of  the  court  Upon  the  argument  of 
the  case  In  this  court  the  plaintiffs  In  error  raised  the  point  that  the  suit 
had  been  lmpi-o[>erly  removed  from  the  state  court  and  moved  this  court 
to  reverse  the  judgment  and  direct  that  the  cause  be  remanded  to  the  state 
court,  as  Improperly  removed.  The  court,  entertaining  grave  doubt  as  to 
the  jurisdiction  of  the  circuit  court,  certlfles  to  the  supreme  court  for  Ite 
Instruction  tills  gneetlon:  "(1)  Ts  a  suit  removable  from  a  state  court  to  a 
United  Stetes  court  upon  the  petition  of  the  receivers  alone,  when  the  action 
Is  against  receivers,  appointed  by  a  United  Stetes  court  and  also  against  a 
COTporation  created  under  the  laws  of  the  state  of  which  the  plaintiff  Is  a 
citizen,  when  the  action  Is  ft  single  action  against  both  defendants  for  a 
joint  tort** 


OUMBBBLAND  TELBPBOXE  &  TELEOBAPH  00.  T.  OIBSON.  (Circuit 
Court  of  Appeals,  Fifth  CIrcnit.  April  22,  19(X!.)  No.  1.080.  In  Biror  to 
the  Circuit  Court  of  the  United  Stetes  for  the  Southern  District  of  Mississippi. 
W.  E.  Baskin,  for  plaintiff  in  eiror.  W.  N.  Btherldge  and  John  W.  Pewdl 
for  defendant  in  error.  Before  PARDBS,  McCORMlCK.  and  SHBLBY.  Olr- 
coit  Judges. 

PER  CURIAM.  Tber«  was  no  error  in  sustelnlng  the  demurrer  of  the 
plaintiff  to  the  defendant's  second  plea,  in  which  said  plea  the  defendant  set 
up  that  at  the  time  of  the  alleged  Injury  complained  of  in  the  declaration 
it  bad  been  and  was  enjoined  from  operating  and  repairing  Ite  plant  and 
poles  and  wires,  because  said  plea  does  not  aver  that  at  the  time  of  the 
alleged  injury  the  defendant  was  not  in  fact  operating  and  managing  said 
plant,  poles,  and  wires.  We  find  no  emr  in  the  rulings  of  the  court  in  the 
admissions  of  evidence,  nor  In  the  Instructions  to  the  jtuj  aa  to  the  measuFQ 
of  damages.  The  Judgment  is  affirmed. 


BRIE  R.  00.  ▼.  KEYSTONE  COAL  00.  (drciilt  Court  of  Appeals,  Third 
Circuit  March  4. 11X32.)  No.  8.  Appeal  from  tbe  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania.  E.  N.  Wlllard,  fw  appe- 
lant S.  J.  Strahss,  for  appellee.  Case  dismissed,  at  cost  of  appellant 


PRICK  CO.  T.  BLISS.  (Circuit  Court  of  Appeals,  Third  Circuit  March  4, 
1902:)  No.  1.  Appeal  from  the  CMrcutt  Oourt  of  the  United  States  for  the 
Bastun  IHBtnct  of  Pameylvanla.  J.  H.  WhUaker,  for  appellant  Case  dls- 
mtssedt  at  cost  of  appellant 


HASTORP  T.  HUDSON  RIVER  STONE  SUPPLY  CO.  et  a!.  (CIrcnit 
Court  of  Appeals,  Second  Circuit  April  22,  1902.)  \o.  141.  Appeal  from 
the  Dtfitrlct  Court  of  the  United  Stetes  for  tbe  Southern  District  of  New 
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Tork.  Jj.  B.  Adams,  for  appellant  A.  J.  Rose,  for  appellees.  Before  WAL/- 
liACB  and  lACOMBE,  Circuit  Jndgeft. 

PER  CURIAM.  The  decree  tn  this  ease  IB  affirmed  npon  tbe  opinloo  of 
the  district  judge  (110  Fed.  669)  who  decided  the  case  In  the  court  below. 
We  fully  agree  with  hla  findings  of  fact  and  law  as  tb«-eln  expressed,  and 
are  satisfied  that  the  decree  was  In  all  respects  correct  Affirmed,  with  costL 


In  re  MAINS.  (Olrcnit  Oonrt  of  Appeals,  Ninth  Circuit  Match  7,  1002.) 
No.  8M.  Application  for  writ  of  habeas  corpna  waa  docketed  on  flie  7tii 
day  of  March,  1002.  Ain>licatlon  denied. 


In  re  MAINS.  (Clrcnlt  Court  of  Appeals,  Ninth  arcnit  March  12,  1902.) 
No.  805.  Application  for  a  writ  of  certiorari  and  habeas  corpus  was  docketed 
on  the  10th  day  of  March,  1902.   Application  denied. 


MATTHEWS  T.  McOALLUM  et  al.  (Circalt  Court  of  Appeals.  Third 
Circuit  March  4.  1902.)  No.  5.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania.  Alex  Simpson.  Jr.. 
for  appellant  J.  G.  Johnson,  for  appellees.  Case  dismissed,  at  cost  of  appel- 
lant 


MOORE,  Collector  of  Internal  Rerenne,  t.  RUCKGAHKR.  (Circuit  Court 
of  Appeals,  Second  Circuit.  April  25.  1902.)  No.  143.  In  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  New  York.  For 
opinion  below,  see  104  Fed.  947.  George  H.  Pettltt  U.  S.  Atty.,  for  plain- 
tier  in  error.  A.  E.  Henricbs,  tor  defendant  In  error.  Before  WAIJjACE. 
LAGOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  OUKIAM.   Judgment  of  circuit  court  affirmed. 


ST.  LOUIS.  L  M.  ft  S.  R7.  00.  T.  BWING  et  al.   (Circuit  Otvort  of  Appeals. 

Fifth  Circuit  February  28,  1902.)  No.  1,080.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Texas.  John  L.  Henry  (W. 
T.  Henry,  on  the  brief),  for  plaintifit  In  error.  Frank  P.  Poston,  for  defend- 
ant In  error  Southern  Ry.  Co.  Rhodes  8.  Bako*,  W.  A.  Rhea.  Jr..  and  George 
H.  Plowman,  for  defendants  in  error  Ewtng.  Btfore  PARDEE.  McCOR- 
MICK,  and  SHELBl,  Circuit  Judgee. 

PER  CURIAM.  A  majority  of  the  judges  are  of  opinion  that  there  Is  no 
reversible  error  tn  the  record,  and  the  judgment  of  the  cirenit  conrt  ia  there- 
fore affirmed. 

PARDEE!,  Circuit  Jndge  (dissenting).  This  case  shows  that  prior  to  re- 
moval and  after  taking  nonsuit  In  the  state  court  the  plaintiCTs  bdow  so 
amended  their  petition  as  to  conform  strictly  to  the  contnict  of  transporta- 
tion as  embodied  In  the  ticket  signed  by  Mrs.  I*  8.  Rwlng,  changing  tbdr 
i^claration  from  one  against  all  the  defendants  upon  a  joint  obligation  to 
transport  over  the  entire  distance  from  Dallas,  Texas,  to  La  Grange,  Ten- 
nessee, to  a  declaration  against  each  of  the  defendants  separate  for  a  vio- 
lation of  contract  ot  transportation  over  the  respective  lines  of  each. 

It  seems  to  be  settled  general  law  that  unless  a  carrier  whose  line  ccmstl- 
tutes  a  portion  of  the  entire  route  contracts  otherwise,  Its  obligation  for  trans- 
portation and  Its  liability  for  damage  extends  only  to  its  own  line.  Bi^yrlck 
V.  Railroad  Co..  107  U.  B.  102,  107,  1  Sup.  Ot  425.  27  L.  Ed.  336;  Railroad  Cb. 
V.  Jones,  1S5  U.  S.  880.  ID  Sup.  Ct  188,  80  U  Ed.  im   This  role  has  been 
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recognised  and  declared  In  the  sapreme  court  of  Tezfts  In  MeOani  t.  Ball- 
«ni7  Co..  84  Tex.  352,  19  S.  W.  547.  16  L.  B.  A.  80,  31  Am.  St  Bep.  51;  Rail- 
way Co.  T.  Looney.  8S  Tex.  Ifia  19  S.  W.  1039,  16  L.  R  A.  471,  84  Am.  St. 
Rep.  787. 

Therefore.  In  my  opinion,  the  conrt  bdow  committed  reversible  error  in 
oTwruline  the  exception  of  the  St  Louis.  Ircm  Ifoantnln  ft  Soatbem  Railway 
Company  to  the  fourth  original  petition  of  the  plaintiff,  wbldi  excepted  to  the 
Mid  petition  on  account  of  a  misjoinder  of  parties  defendant  and  causes  of 
action  apparent  upon  the  face  thereof;  and  the  court  b^ow  also  committed 
reversible  error  In  instructing  the  jury  over  the  objections  of  the  plaintiff 
In  error  that  the  plaintiff  below  was  a  passenger  on  tbe  line  ot  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  from  the  time  she  entered  lis 
custody  at  Fair  Oaks  until  sbe  was  delivwed  by  It  to  the  Southern  Railway 
Company  at  Memphis.  Tttls  instruction  gives  the  Juiy  to  understand  that  the 
St  Louis,  Iron  Mountain  ft  Southern  Railway  Gtnnpaay  was  undw  an  oUi- 
gatlon  to  ddiver  the  ^intlff  bdow  to  the  Soatbem  BaUwiy  Company  at 
Memphis,  whereas  the  real  contract  between  the  parties  sued  on  was  to  de- 
liver the  plaintiff  at  Memphis.  This  error  becomes  particularly  important 
when  it  Is  considered  that  most  of  the  damages  suffered  by  the  plaintiff  wen 
after  the  delivery  at  Memphis  and  before  tlw  ^IntUf  actually  entered  In 
the  cars  of  the  Southern  Railway. 

This  statement  sufficiently  indicates  the  grounds  whjr  I  cannot  agree  to 
ths  affirmance  of  the  judgment  below. 


BROOKFIELD  et  al.  V.  HBCKER  et  al.  (Circuit  Court,  8.  D.  New  Tork. 
February  17,  1902.)  Motion  for  preliminary  injunction.  William  V.  Rowe, 
for  the  motion.    Hamilton  Wallls,  opposed. 

LACOMBB.  Circuit  Judge.  The  court  on  the  argument  gathered  the  Im- 
pression ttiat  as  to  the  use  of  the  trade-name  "Oan't  be  Beat"  defmdants 
conceded  that  they  had  no  tight  to  use  it  and  agreed  to  desist  As  to  all  other 
relief  now  asked  for,  application  tot  injunction  In  advance  of  final  bearing 
must  be  denied. 


OORTDLTOC  et  al.  v.  LOWE  et  aL  (Clrcnlt  Court  8.  D.  New  Toife.  Vtb- 
Tuary  6,  1902.)  In  Equity.  Samuel  Owen  Edmonda,  for  plalntUb.  Joab  H. 
BantoUt  tor  defotdants. 

WUBKLBR,  District  Judge.  Tills  demurrer  to  the  bin  cannot  be  sns* 
talned  without  disregarding  the  decision  of  Judge  Thomas  granting  a  pro* 
llmlnary  injunction  ttiereon.  and  that  of  the  circuit  court  of  appeals  afflrm> 
ing  the  same.  48  a  C.  A.  671.  Ill  Fed.  1006^  Demurrer  ovmuled;  defend- 
ants to  answa  order  by  Marcli  rale  day. 


OBORGE  FROST  00.  FRANKENSTEIN  et  aL  (Circuit  Court  S.  D. 
New  York.  February  17,  1902.)  A.  D.  Salinger  and  Charles  Neave.  for  the 
motion.   Edmund  Wetmore.  opposed. 

LAOOMBE,  Circuit  Judge.  The  defendants  hare  satlsfactwlly  uplained 
the  presence  of  the  patent  mark  on  the  metal  work  of  some  of  their  goods. 
Having  brought  all  of  these  Into  court  the  bits  of  metal  may  be  removed 
from  the  supporters  and  kept  In  the  clerk's  office,  to  be  disposed  of  at  final 
hearing.  Following  Judge  Coxa's  decision  (112  Fed,  1009),  prdlmlnary  In- 
junction may  issue. 


OEORGB  FROST  CO.  T.  STEIN  et  al.  (Circuit  Court  S.  D.  New  Tork. 
February  17,  1902.)  A.  D.  Salinger  and  Charles  Neave.  for  the  motion.  Ed- 
mund Wetmore,  opposed. 

LACOBIBE,  Orcnlt  Judge.  Pr^lmlnary  InjunctlfHi  maj*  Issue,  f<^wlng 
■decision  of  Judge  Coze.  112  Fed.  lOOa 
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GILLBSPID  BROS.  t.  UNITED  STATES.  (Circuit  Oonrt.  &  D.  New  TOTk. 
Pebniery  3,  iS02.)  No.  2,847.  Appeal  by  the  Importers  from  a  decMon  ot 
the  board  of  general  appraisers,  wblcb  sustulned  the  assessment  of  dn^  by 
the  collector  of  customs  upon  the  merchaudlae  In  questioD.  W.  Wlckbam 
Smttb,  for  Importers.    D.  Frank  Uoyd.  Asst  U.  S.  Atty. 

TOWNSBND,  Circuit  Judge.  The  mercbatidlse  In  question  comprises  cer- 
tain Bbooks  Imported  Into  the  port  of  New  York,  and  claimed  b)  be  free 
of  duty  nndet  the  provisions  of  parasrapb  463  of  tbe  act  of  1897.  Tbe 
board  of  general  appraisers  bdd  that  the  shooks  were  datiable.  on  Oie 
ground  that  the  treasury  regulations  had  not  been  compiled  with.  Subse- 
quently, bowevo',  under  order  of  court,  evidence  was  Introduced  by  tbe  Im- 
porters,  ■hewing  that  ttiey  had  complied  in  every  essential  particular  irith 
the  regulations  of  l^e  treasnxy  relating  to  aueh  matters,  bat  that  this  erl- 
dence  had  not  been  iveeented  to  the  board  when  It  made  Its  wlglncl  flndtng. 
'Hie  decision  of  the  board  of  general  appraisers  Is  remsed. 


ITHACA  WALL  PAPER  MILLS  T.  POTTER  WALL  PAPER  MILI5. 
fClrcuit  Court.  S.  U.  New  York.  April  80,  1902.)  Walter  D.  Edmunds,  for 
tiie  motion.    William  W.  Ewlng,  opposed. 

LACOMBE,  Circuit  Judge.  Complainant  may  take  a  preliminary  Injunc- 
tion, as  prayed,  against  paper  of  the  patterns  originally  offered  for  sale, — 
side  wall,  cellli^.  and  border.  As  to  the  substituted  side  wall  paper,  tiie 
question  of  infringement  Is  reserved  for  final  bearing. 


LAMB  V.  MUTUAL  RliSERVE  FUND  ASS'N.  (Circuit  Court.  B.  D. 
Pennsylvania.  May  8, 1902.)  No.  63.  George  Thorn  Hunsicker,  for  plaintiff. 
John  G.  Jobnson,  for  defendant 

DALLAS,  Circuit  Judge.  If  the  pollctes  to  which  this  bUl  of  complaint 
relates- are  in  force,  as  is  alleged,  I  poveWe  no  reason  for  supposing  that 
they  might  not  be  adjudged  to  be  so,  and  any  sums  due  vpoa  them  be  recov- 
ered. In  a  common-law  action;  and  the  argument  which  has  been  snb- 
mltted  on  behalf  of  the  complainant,  apparently  on  tlie  assumption  that  tills 
iH  a  suit  for  tbe  reformation  of  a  contract,  Is  without  pwtinence.  The 
bill  contains  no  specific  prayer  for  reformation  of  a  contract,  and  it  such 
rellof  Khould  In  any  case  be  granted  upon  a  prayer  tor  general  relief,  whldi 
Is  at  least  doubtful.  It  could  not  be  granted  In  this  Instance,  because  the 
case  stated  In  tbe  bill  would  not  justify  It.  Story.  Eq.  42;  Fulton  v.  Colwell. 
50  0.  C.  A.  637.  112  Fed.  8^1 ;  Baldwin  v.  Fence  Oa  (C.  a)  67  Fed.  SS8.  The 
defendants  demurrer  la  allowed,  and  the  bill  of  complaint  ie  dismissed,  with 
costs. 


alARVEL  00.  V.  PEARL  et  al.  (Circuit  Court  8.  D.  New  York.  March  16, 
1902.)   Bryan  &  Edwards,  for  tbe  motion.   Henry  B.  Brownell,  opposed. 

LACOMBE,  Circuit  Judge.  The  Injunction  heretofore  granted  In  this  action 
baa  been  disobeyed,  but  a  sufficient  punishment  for  the  defendants  will  be 
a  denial  ot  tbe  motion  to  withdraw  general  appearance. 


MIBB8  T.  COLUMBIA  MUT.  BDILDXNO  ft  LOAN  ASS'N.  (Clrcnlt  Court 
S.  D.  New  York.  April  29.  1902.)  Application  for  Decree  and  Appointment 
of  Receiver.  Wm.  H.  Knssell,  for  the  motion.   F.  J.  Uidssen.  omnsed. 

LACOMBE.  Circuit  Judge.  That  this  court  has  lurisdietlon  to  marshal  the 
assets  and  administer  the  estate  of  thia  Insolvent  corporation,  when  reqai- 
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site  dlTenlt;  of  dtlzensblp  exists,  Is  clear.  InaBmnch  as  the  answer  admits 
nil  the  alle^tlons  Of  tbe  complaint  and  no  oppuBlHon  la  suggested,  sare 
from  two  stockholders,  -who  liave  giTen  notice  of  withdrawal,  a  decree  will 
be  entered  in  the  usual  form,  appointing  -Tobn  Hanson  Kennard.  Esq.,  and 
John  J.  Townsend.  Sbq..  receivers  of  the  estate  of  defendant,  with  instruc- 
tloDS  to  proceed  to  manhal  tSa  aaaeto,  pay  the  creditors,  and  administer  the 
same.  Intervention  on  the  part  of  any  stockholders  seems  unnecessary; 
bot  notice  of  tbe  Investigation  and  passing  of  rec^ven*  accounts  must  be 
given  to  all  counsel  who  appeared  on  the  hearing.  Arthur  H.  Mesten.  hSsq^ 
one  of  the  standing  masters  of  this  court,  Is  designated  to  take  testimony 
and  report  as  to  any  disputed  claims,  and  aa  to  said  recelTenT  acconnts, 
when  the  same  may  be  presented. 


MUT^LER  T.  HAAB  et  al.  <Glrcnlt  Comt,  B.  D.  New  Torfc.  AprH  8,  1902.) 
Motion  for  Pr^Imlnaiy  Inloncthm.  Arthnr  v.  Brieeen,  tor  the  motion.  Allan 
D.  Koiyon,  onwsed. 

LACOMBE.  Circuit  Judge.  Conceding  that  the  additional  prior  patents 
Introdnced  in  evidence  in  this  case  make  It  necessary  to  restrict  ttie  patent 
closely  to  the  details  of  cut  shown  In  the  specifications,  nevertheless  the  first 
claim  seems  to  be  Infringed.  Whatever  may  be  the  patterns  according  to 
which  defendants  generally  make  riding  habits,  the  particular  habit  produced 
here,  when^taken  apart  shows  so  close  a  resemblance  to  the  parts  A  and  D  of 
the  patent  as  to  warrant  Issue  of  ineUminary  Injvnctlon. 


PAYNE  T.  L.  H.  PARKE  &  CO.   (Chrcult  Court,  E.  I).  Pennsylvania.   May . 
6.  1902.)   No.  60.   0.  H.  Edmunds  and  John  Sparhawk,  Jr.,  for  plalntifF. 
Samuel  M.  Clement  Jr.,  and  P.  F.  Rothermel.  Jr..  for  defendant 

DALLAS,  Circuit  Judge.  Tbe  only  controversy  In  this  case  was  upon  a 
question  of  fact  as  to  which  the  evidence  was  confilctlng.  It  was  therefore 
rightly  submitted  to  tbe  Jury.  I  do  not  think  that  the  communication  In 
writing  which  the  jurors  made  to  the  court  disclosed  that  they  failed  to  con- 
sider any  part  of  tbe  evidence,  and  It  Is  certnin  that  both  In  the  general 
charge  and  by  the  reply  which  was  made  to  that  communication  they  were 
distinctiy  instructed  that  It  was  thtir  doty  to  consldw  the  whole  of  It  Tbe 
defendant's  mle  for  new  trial  Is  discharged. 


RICORDI  et  al.  t,  JOHN  CHURCH  00.  et  al.  (Orcult  Court,  S.  D.  New 
York.  April  8.  1902.)  Motion  for  Preliminary  Injunction.  Irving  Dltten- 
hoefer.  for  the  motion.   Bryan  &  Edwards,  opposed. 

LACOMBE,  Circuit  Judge.  I  cannot  see  that  the  law  as  to  jurisdiction  Is 
any  better  settled  than  it  was  when  this  court  decided  National  Button 
Works  T.  Wade  (C.  U)  72  Fed.  29S.  WhatevMr  qualification  of  the  broad 
statements  of  the  opinion  In  Be  Hohorst  160  V.  8.  660.  14  Sup.  Ct  221,  87  L. 
Ed.  1211.  was  supposed  to  be  found  In  Railroad  Co.  t.  Gonzales,  161  U.  & 
496.  14  Sup.  Ot  401,  88  L.  Ed.  248.  cannot  any  longer  be  accepted  as  settled, 
since  In  re  Eeasbey  ft  Hattison  Co.,  160  U.  S.  229,  16  Sup.  Ot  2Ti,  40  L.  Ed. 
40fi.  Within  the  langnage  ot  the  Hohorst  oplnlwi,  this  court  has  Jurisdiction. 
Motion  tta  ^llmlnary  Injunction  la  granted. 
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ROBERT  RBOKDR  CO.  t.  WINDSOR  MUSIC  Ca  (areolt  Ooart,  8.  D. 
Xew  York.  Fetniiary  24.  1902.)  J.  Lobman.  for  tbe  motkm.  Strahl  &  Dre^- 
er,  oppoeed. 

I.AO0MBE,  Ofreult  Judge.  The  bnra  In  d«f«ndaiit*B  dioma  whleli  It  Is  cm- 
tended  were  taken  from  complainant's  conatitute  so  small  a  portion  of  tbe 
complete  song  and  cborus  tbat  a  preliminary  Injunction  against  the  entire 
mnslcal  composition  of  defendant  sboold  not  be  granted,  especially  In  Tlew  of 
tbe  total  dlBslmilarlty  of  words  and  title  and  the  delay  In  making  this  appli- 
cation. What  measure  of  relief,  If  any,  complainant  may  be  entitled  to  toiicb- 
Ing  these  two  or  three  bars  may  be  best  determined  at  final  hearing,  when 
the  question  of  originality  may  be  more  fully  taqnind  li^  and  ttw  nspecUre 
equities  ot  the  parties  better  ascertained. 
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